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EXPLANATION 


‘Lee object in view in preparing Corpus Juris Secundum has been two- 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit- 
able as a means of practical reference for the Bench and Bar. 


Corpus Juris Sectundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris- 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. ‘When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 


Each title is preceded by a complete section analysis, greatly simpli- 
fied to facilitate research. Where the scope of any section is such as to re- 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—an innovation in encyclopedic writing—must immediately 
commend itself. 


A. concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc- 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 


An index is found in the back of each volume covering the titles con- 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 


Corpus Juris Secundum is kept to date by means of annual cumula- 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 


new precedents. 


Corpus Juris Secundum represents the combined products of the highest 
editorial talent and manufacturing slall. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
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CORPUS JURIS 
SECUNDUM 


VOLUME SEVEN 


ASSISTANOE. As judged by common usage, the 
word pertains to some kind of services rendered ;1 
and has been defined as act of assisting, help, aid, 
furtherance, succor, support;? aid.8 In particn- 
lar connections, 1t has been also defined as assist- 
ants;# and benefit;> and has been distinguished 
from “advice” (see Advice 2 C.J.S p 892 note 55), 
and “supersession.’6 


Phrases: “Ability to provide such assistance,”? 


“aid and assistance” (see Aid 3 C0 JS. p 502 note 13), 
“assistance, affection, and companionship,”® “as- 
sistance . . . in the preparation and execution of 
the necessary papers,”? “assistance of every kind 
employed,”20 “charitable assistance and benefit,”22 
‘Noor person in need of assistance,”12 “receiving aid, 
advice, or assistance” (sea Aid 3 C.JS p 502 note 
21), “special assistance,”!8 and “without the assist- 
ance of her husband.”"14 


1. Mitchell v Berlin-McNitt Co, 
158 P. 264, 265, 91 Wash 682 


@ Webster D, quoted in Sowle v 
Sowle, 215 NW 122, 128, 115 Neb 
795 


8 Wiley v McRee, 47 NC 849, 351. 
$51 


4 Bmployment of assistance 

In a atatute authorizing a public 
officer to employ such assistance as 
might be necessary, the word “as- 
sistance” was evidently untended to 
mean the same thing as assistants — 


Ray v. James, (Ky.) 112 SW. 641, 
642. 


& Tappan’s App, 562 Conn 412, 416 


6. People v Hayne, 28 P 1, 8, 83 
Cal 111, 17 AmSR 211, 7 LRA, 
848 


7. Peabody v Town of Holland, 178 
F 888, 889, 107 Vt 287, 98 AUR 
66 


& oss of husband’s assistance, af. 
fection and companionship 

In an action for alienation of af- 
fections, an instruction to fix the 
damages at such sum as would com- 
pensate plaintiff for the loss of her 
husband's society, “assistance, affec- 
tion and companionship, and for men- 
tal suffering was held to have sub- 
mitted loss of support and maunte- 
nance a# a ground of recovery.— 


T7035 8—1 


Sowle v Sowle, 215 NW 122, 1238, 
115 Neb 796 


€ Smith v. U 8S, (CCAArk) 88 
¥ (2d) 681, 639 


Preparation of papers not required 

Under the statute muting fee for 
“asmistance in the preparation of the 
necessary papers” in presentation of 
a claum to the United States Veter- 
ans’ Administration, the quoted term, 
“does not mean that the defendant 
prepared all of the papers, or that he 
necessarily prepared any of the pa- 
pers If he gave his assistance m 
such preperation and execution, that 
18 all that 1s required”"—Negron Vv 
U 8, (CCAPorto Rico) 30 F (2d) 
584, 685 


10. Municipal contract 

Under contract with city for con- 
struction work requiring contractor 
to pay for “assistance of every kind 
employed” on or about the work, 
meats and groceries furnished by 
sub-contractor who maitained a 
boarding house for the contractor's 
employees were not within the quot- 
ed term—Mitchell y Berlin-McNitt 
Co, 158 P 264, 91 Wash 582. 


11. Gonstruction of bequest 

A bequest for the “charitable as- 
sistance and benefit” of indigent un- 
married Protestant females uses the 
words “assistance” and “benefit” as 
synonymous —Tappan’s Appeal, 62 
Conn. 412, 416. 

l 


12. Absolute destitution unnecessary 

Under a statute providing for the 
relief of any “poor person in need of 
assistance,” absolute destitution is 
unnecessary, since “assistance” im- 
ples that the needy person may be 
able to bear some of the expense of 
his support An injured person who 
was in urgent need of a doctor's serv- 
ices and who had no money or tangi- 
ble property or resources that could 
be made available soon enough to do 
him any good was prima facie a 
“poor person in need of assistance,” 
though he had a bonus and federal 
insurance policy on which loan might 
be obtamed—Peabody v. Town of 
Holland, 178 A 888, 889, 107 Vt. 287, 
98 ALR 866. 


1g Ray v. James, (Ky.) 112 SW 
641, 642 


14, 


A statute providing that a wife has 
the mght to administer personally 
her paraphernal property “without 
the assistance of her husband” 
means without his control, without 
the necessity of being thereunto au- 
thorized by him. It 18 not incompati- 
ble with her personal admunistra- 
tion that she should avail herself of 
the assistance of her husband, if he 
ig willing to render it, provided he 
act under her authority and merely 
as her proclaimed agent-—Muller v. 
Handy, 33 La.Ann. 160. 
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ASSISTANCE, WRIT OF 


This Title includes putting in possession of real property persons adjudged to be entitled thereto or 
purchasers thereof under orders or decrees in equitable actions; nature and scope of the remedy 1n general, 
in what cases and to and against whom and as to what property 1t 1s allowed; issuance, requisites, and valid- 
ity of writs of assistance, and execution and effect thereof. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 


Analysis 


PRNAnAwWNe 


—— Defenses—p 7 


Definition, nature, origin, and status of writ—p 2 
Propriety of writ in general—p 3 

Persons entitied to writ—p 4 

Against whom writ may issue—p 5 

Property subject to writ—p 6 

Proceedings to procure writ—p 6 

—— Conditions precedent—p 6 

—— Time of issuance—p 7 


10 —— Jurisdiction to issue—p 8 


11. —— Notice—p 9 
12. —— Application—p 9 
13. —— Hearing—p 10 


14. —— Issuance, form, and requisites—p I1 


15. —— Alias writ—p 12 
16. Execution of writ—p 12 


17. Operation and effect—p 13 


18. Vacation, new trial, and appeal and error—p 14 


(Ee 


§ 1. Definition, Nature, Origin, and Status of 
Writ 


A writ of assistance Is a process by which an equity 
court enforces Its decrees respecting the title or right to 
possession of land; the basis of the writ is the power 
of the court to give effect to its adjudications without re- 
sort to other titles and it has been a recognized device 
for attalning this end for many years. 


A writ of assistance, in modern American prac- 
tice, is a form of process issued by a court of equity 
to transfer the possession of property, and more 
specifically of lands, the tile or right to which it 
has previously adjudicated, as a means of enforcing 
its decree,! and is the ordinary process used by a 


i. Fla—Hair v Commercial Bank of 
Live Oak, 152 So 180 

iiL—Stubbs v. Austin, 2 N. (2d) 358, 
285 ULApp 535 

Ind.—Rooker v. Fidelity Trust Co., 
145 NH 498, 196 Ind 878, error 
diamissed 46 8 Ct. 854, 270 U.S 688, 
657, 70 L. Hd. 77L 

Mont.—Beck v. Kirk, 228 P. 499, 69 
Mont 692. 


176 Ala 871. 


10389. 


lis, 149 SE 679, 197 N.C. 476— 
Southern State Bank v Leverette, 
1238 S.B 68, 187 NC 748. 


Neb —Eacritt v Michaelson, 106 N 
W. 1016, 73 Neb. 684, 10 Ann Cas 5CJ p 1816 note 4. 


5 CJ. p 1316 note 3. 
N.C—Knott Warehouse Co. v. Wil-/S& US.—Oneele v Caldwell, (DC) 


court of chancery to put a party, receiver, seques- 
trator, or other person into possession of property 
when he is entitled thereto, ether upon a decree or 
upon an interlocutory order,* the equitable equiva- 
lent to the writ of possession which issues at law— 
the writ of habere facias possessionem.2 Another 
form of process, issuing from the court of excheg- 
uer and similarly designated, which m one aspect 


was of frequent and oppressive use in the collec- 


tion of revenue in the colonial period in this coun- 
try has never been adopted by the states or the 
United States‘ so that no useful purpose would be 
served by defining it or hereafter considering it and 


18 F.Cas No.10,515, 8 Cranch CCG. 
313 

Tli—~Perrell v. Liebman, 257 Tl App. 
188. 


a. Ale—Long v. Morris, 58 So. 274, | wy __veientine vy. Teller, Hopk. 422. 


N C—Southern State Bank v Lever- 
ette, 128 SE 68, 187 NC. 743 


4 Boydv.U S, (NY) 6 SCt 6524, 
116 US. 616, 29 L.Ed 746—5 CJ. p 
1816 notes 1, 2. 
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accordingly this title is limited in scope to the equi- 
ty process first mentioned. 


The writ 1s of remote origin, dating as far back 
as the reign of Henry VIII.5 In the jurisprudence 
of this country, it has long been available to courts 
of equity,® the power to issue it existing independ- 
ently of statute? although confirmed in some juris- 
dictions, at least inferentially, by general statutes 
with reference to the issuance of writs.8 


The basic concept upon which the right to issue 
the writ 1s predicated is that of the power of a 
court of equity to enforce its decrees;® it 1s de- 
rived from the principle that the court’s jurisdiction 
to enforce 1s coextensive with its jurisdiction to de- 
termine the rights of the parties to the suit19 and 
is a device whereby the court 1s enabled to avoid 
the necessity of turning the party entitled over to 
a court of law for the effectual protection of the 
rights decreed to him.14 


§ 2. Propriety of Writ in General 


a. Discretionary character 
b. Prior adjudication of right 
c. Pendency of other proceedings 


a. Discretionary Character 


Except where the applicant’s right Is manifest, the 
writ is discretionary In character and should iseue only 
when the right thereto is clearly established. 


8 Southern State Bank v. Lever- 
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Pa.—Commonwealth v. Lewis, 98 A 


Ordinarily the relief sought by way of writ of 
assistance is addressed to the sound discretion of, 
and the issuance of the writ is largely discretionary 
with, the court.14 It should be granted, however, 
only where the right of the applicant seeking the 
writ is clear; and, if it is doubtful, should be de- 
nied13 Jt may be used only when there 1s no equi- 
ty or appearance of equity in defendant!4 and the 
court, in the exercise of its discretion, should sat- 
isfy itself that the applicant who comes seeking 
equity has done equity and deny the writ if his 
conduct 1s marked by fraud or unfair dealing.15 


Nevertheless, the rule that issuance of the writ is 
discretionary 1s subject to the limitation that, where 
there 1s no ground for the discretionary withhold- 
ing of the right, the writ issues ex debito justitiz, 
and is as much a matter of course as an execution 
after judgment at law.16 


b. Prior Adjudication of Bight 


A proper occasion arises for employment of the writ 
when the court has determined the rights and claims as 
between the parties by a prior valid decree which is final 
and binding upon the parties to be affected. 


A proceeding for a writ presupposes that the 
rights of the parties are such as follow upon final 
decree.1? Accordingly, the writ 1s properly em- 
ployed wherever a court of equity, having jurisdic- 


either at law or by the aid of equity. 


ette, 128 SE 68, 187 NC. 7438—6 
CJ. p 1816 notes 7, 8. 


6 Idaho —wWilliams v. Sherman, 205 
P. 2659, 86 Idaho 169, 21 ALR 868 

Mo—Irwin v Burgan, 28 SV (2d) 
1017, 325 Mo 809 

5 C.J. p 1316 note 9. 


7. Ala—Cooper v. Cloud, 69 So 928, 
194 Ala 449 

Idaho —Williams vy Sherman, 205 P. 
269, 86 Idaho 169, 21 ALR 353 

N.Y.—O'Connor v. Schaeffel, 11 N.Y. 
8 738%, 19 N.Y¥.Civ.Proo. 738, 25 
AbDbDNC. 844 


Ss. Ala—Cooper v. Cloud, 89 So 928, 
194 Ala 449. 

tl.—Perrell v. Laebman, 257 011 App. 
1838 

Mo—Irwin v. Burgan, 28 8.W (2d) 
1017, 325 Mo 309 


9. Ala.—Cooper v. Cloud, 69 So. 928, 
194 Ala 449. 

Mo.—Irwin v Burgan, 28 S W.(2d) 
1017, 825 Mo. 809. 

NC.—Lee v Thornton, 97 SH 23, 
176 NC 208 


106. Ela—Hair v. Commercial Bank 
of Live Oak, 152 So 180 

Mont—Beck v. Kirk, 228 P. 499, 69 
Mont. 592 

NC—Lee v Thornton, 97 SH. 323, 
176 NC 208. 


81, 253 Pa 175 
5 CJ p 1328 note 91. 


iL. Fla—dHair =v. Commmercial 
Bank of Live Oak, 152 So 180 

Pa —Commonwealth v. Lewis, 98 A. 
81, 2658 Pa 176 

&§ C.J. p 1828 note 91 [al]. 


12. Ala—Cooper v. Cloud, 69 So 
928, 194 Ala 449, 

Fla —Oakland FProperties Corpora- 
tion v Hogan, 117 So 849, 96 Fila 
60—Bunch v. High Springs Bank, 
80 So 819, 76 Fla 646 

Idaho —Wilhams vy. Sherman, 205 P. 
259, 86 Idaho 169, 21 ALR 3653. 

N.Y —Cevasco v. Alexander Gazzola 
Realty Co, 197 NYS. 94. 

5 CJ. p 1817 note 18. 


18, Ala—Cooper v. Cloud, 69 So. 
928, 194 Ala 449—Long v. Morris, 
68 So. 274, 176 Ala. 871. 

Fla —Oakland Properties Corporaton 
vy Hogan, 117 So. 849, 96 Fla 50— 
Bunch v High Springs Bank, 80 
So 819, 76 Fila 546. 

5 C.J. p 1817 note 19. 

14. Bunch v. High Springs Bank, 80 
So. 319, 76 Fla 546—5 C.J. p 1317 
note 19 
The writ will never issue where 

there 18 any reasonable prospect that 

the party ln possession may make a 

successful defense of his possession 


3 


—Stubbs v. Austin, 2 NE (2d) 858, 
285 Ill App 6865. 


15. Cevasco v. Alexander Gazrola 
Realty Co, 197 N.Y.S, 94. 


16 Cal—Skinner v. Beatty, 16 Cal 
156 

Mich —Baker v Pierson, 5 Mich 456 

N J.—Beatty v. De Forest, 27 N.J Eq 
482 

N Y —Lynde v. O’Donnell, 12 Abb Pr. 
286, 21 How Pr. 34 

Wis —Prahl v. Rogers, 106 N.W. 287, 
127 Wis. 858. 

5 CJ. p 1818 note 26. 


17. Fla—Hair v. Commercial Bank 
of Live Oak, 152 So. 180. 

Ol—Stubbs v. Austin, 2 NB (2d) 
858, 286 Tll App. 585 


She statutory proceeding to re- 
quire removal from a certificate of 
land title of a memorial of encum- 
brance not being a substitute for the 
action of ejectment or other posses- 
sory action and not purporting to 
provide a Summary mode of placing 
the title holder in possezsion of his 
premises, a demurrer to a petition in 
such proceeding while it may admit 
the allegations as to title does not 
afford a sufficient basis for the 1ssu- 
ance of a writ of assistance —Pur- 
chase v. Village of Desplaines, 155 
N.EL 7568, 324 Ill 584, 


tion of the persons and property in controversy, 
has determined the rights of the litigants to the 
title or possession of real estate,18 or has decreed 
or confirmed a sale of the property,?® and may 
issue as properly for a defendant successfully main- 
taining a cross bill as for a plaintiff 20 


The decree and the sale and proceedings there- 
under must, however, be beyond suspicion, being 
insufficient to authorize the issuance of the writ 
if so tainted with irregularity or error as to create 
a doubt of their validity;24 furthermore the nghts 
of the respective parties must have been fully and 
finally adjudicated in the principal suit.24 A decree 
or order which 1s a nullity? or one which does not 
dispose of the case on the merits*4 1s incapable of 
supporting an application for, or issuance of, the 
writ. 

The most familiar instance of the use of the writ 
is where land has been sold under a decree fore- 
closing a mortgage, a situation considered in detail 
in Mortgages § 770 [42 C.J. p 272 notes 61-68]; 
the writ is not lumited to such cases, however, but 
extends to all actions brought for the determina- 
tion of the rights of the parties to the title or 
possession of realty after a judgment declaring such 
rights “5 the limitation recognized by some author- 
ity to cases where the underlying decree is one 
which passes the title?6 has elsewhere been express- 
ly rejected.*7 


The writ is not a substitute for| NI—U. S. Presbyterian Church Bd 
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c. Pendency of Other Proceedings 


The institution of other proceedings, such as forcible 
entry and detainer or ejectment, having the same object, 
does not prevent a resort to the writ as a means of ob- 
taining possession. 

The remedies given by writ of assistance and by 
forcible entry and detainer are concurrent, and 
both may be pursued at the same time until a satis- 
faction 18 had, the institution of the detainer action 
not suficing to oust the chancery court of its juris- 
diction in the cause;28 and in like manner the com- 
mencement of an action of eyectment is not suffi- 
cient to bar the court from enforcing its decree 
by means of a writ of assistance.29 


§ 3. Persons Entitled to Writ 


The purchaser, hig assigns or grantees, as well as the 
party to the suit, may claim the issuance of the writ, 
subject to the discretionary powers of the court. 

While a few early cases took the view that 
the writ could not be regularly issued at the in- 
stance of anyone except a party to the action in 
which the underlying decree was entered,29 it is 
well settled that the purchaser under a decree for 
sale 1s entitled to the writ even though a stranger 
to the record,’1 and by the weight of authority 
it will issue 1n favor of the purchaser’s assignee or 
grantee,22 except where it appears that by grant- 
ing the writ injustice will be done to the party in 
possession,8? for, of course, upon this factor, as 


26. Clay v. Hammond, 65 NE 38532, 


the action of ejectment, or of forci- 
ble entry and detainer—Cooper v. 
Cloud, 69 So. 928, 194 Ala 449. 


18 Ill1—Oberein v. Wells, 456 NH 
294, 165 Ill 101 

Mo —Farmers’ Exch Bank Vv 
Thompson, 274 SW. 745, 309 Mo 
669 

N.¥ —Devaucene Vv. 
Edw. 272 

5 CJ p 1817 notes 11, 12 


19. Metropolitan Life Ins. Co. v. 
Heany, 241 NW. 5625, 122 Neb. 747 
—§ CJ. p 1317 note 13 


20. Cunningham v Wnteroth, 181 
NHB 840, 348 Ill 891—Perrell v. 
Liebman, 257 Ill App. 188—5 CJ. p 
1318 note 37 [a]. 


21. Idaho.—Vermont Loan & Trust 
Co. v McGregor, 51 P. 104, 5 Ida- 
ho 5610 

Kan.—Lundstrum v. Branson, 139 P. 
1172, 92 Kan. 78, 5 LRA(NS) 
697. 

& C.J. p 1817 notes 21, 23. 


23. Ind.—Roach v. Clark, 48 NBD 
796, 150 Ind 98, 65 AmSR 358 
Mich —Hayward v. Kinney, 48 N W. 

170, 84 Mich. 591. 
Neb—wUrlau v. Ruhe, 108 NW. 670, 
104 N.W. 1058, 78 Neb. 807. 


Devaucene, 1 


of Home Missions v. Davis, 62 A 
447, 70 NJEq. 577, affirmed 665 A. 
1117, 71 NJ Eq 788 

Wis —State v Burnell, 80 N.W. 460, 
104 Wis 246 

& CJ. p 1817 note 24. 


issuance pending appeal 

(1) The wmt may properly issue 
Pending appeal of the decree where 
no injustice or hardship to any of 
the parties interested could inure 
from such issuance—Lambert v 
Livingston, 28 NE 3862, 181 Ill 161 


(2) However, where the appellate 
court 1s empowered to consider de 
novo all matters regarding the rights 
of the parties, and appellant gives 
security against any damage to ap- 
pellee resulting from delay in issu- 
ance, and particularly where im- 
portant public interests are involved, 
the might to the writ is not so clear 
that 1t 18 not compellable by manda- 
mus at the instance of appellee ob- 
taming a decree below—State v. 
Burnell, 80 N.W. 460, 104 Wis 240. 


23. Baptiste v. Southall, 100 So. 674, 
166 La 442 


24 Baptiste v Southall, supra. 


199 Il. 870, 98 AmSR 146 


27. Lee v. Thornton, 97 SH. 28, 176 
NC 208. 


28. State ex rel Goodhue County 
Nat Bank of Red Wing, Minn v 
District Court of Tenth Judicial 
Dist im and for Fergus County, 
(Mont) 81 P(2d) 887—Beck v 
Kirk, 223 P 499, 69 Mont. 592—5 
CJ p 1316 note & 


29. Keil v. West, 21 Fla 608. 


80. Miss—Wilson v Polk, 21 Miss 
181, 51 Am D 161. 

Ohio —Stephengon v. Giltenau, 8 
Ohio 8S. & C. P. 518, 5 Ohio NP. 
419. 

Wis —Gelpeke v Milwaukee, etc, R 
Co, 11 Wis 454 


31. Idaho—Williams v. Sherman, 
205 P. 259, 85 Idaho 169, 21 ALR 
858 

Md —Oliver v. Caton, 2 MdCh 297 

Mont—Beck v. Kirk, 2238 P. 499, 69 
Mont. 592. 

§ CJ p 1818 note 29 


3a Beck v. Eirk, supra—5 CJ. p 
1818 note 80 


a6. Lee v. Thornton, 97 SH. 23, 176|33. Beck v Kirk, supra—5S CJ. p 


NC. 208. 
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1318 note 81 
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upon others generally, whether the writ shall issue 
or not is a matter addressed to the sound judicial 
discretion of the judge 34 


Where a purchaser went into possession of land 
under a deed from his vendor before its sale on a 
foreclosure proceeding and before such suit was 
pending, and was dispossessed by a writ to the 
sheriff in that procceding to which he was not a 
party, 1t was held that a petition by such pur- 
chaser fcr a writ of assistance to restore him to 
the possession of the land should be granted 85 


§ 4. Against Whom Writ May Issue 


a In general 
b Entrants pending suit 


a. In General 


A writ of assistance issues against those persons 
bound by the decree and also against any who have no 
bona fide colorable claim to possession, and against them 
only. 

The writ of assistance will issue against a party 
to the su:t,26 his representatives’? or privies,?® or 
third persons generally holding through, or coming 
into possession under, him®9 pendente lite49 or after 
a sale of the premises,4! or against any person who 
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§ 4 


holds possession as a mere intruder or trespass- 
er;42 and as a rule against such persons only.‘ 


As otherwise stated, it issues against, and oper- 
ates on, those persons, and those only, whose rights 
have been determined by the judgment or decree *4 
Whenever the person whose possession 1s sought 
to be ousted by the writ sets up a bona fide and col- 
orable claim of right to possession, the writ will be 
refused*5 and so will not issue against persons in 
possession before suit who were not made parties, 
provided they claim under an independent claim of 
ownership not concluded by the decree,#6 or per- 
sons who have acquired a new and independent 
right or title to the property, or make a prima 
facie showing to that effect.47 


However, while it is not required that claimant 
establish the validity of his title in resisting the ap- 
plication,*® where the issuance of the writ is con- 
tested on the ground of the right to possession of 
the person against whom it 1s sought, the claim of 
possession must be colorable or reasonable, not friv- 
olous, collusive, or unsupported 49 


Moreover it will not issue against a sheriff mere- 
ly because he has failed to execute a writ of pos- 
session 50 


a Clark Inv Co v Luandgren, 107 , 41. 
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§ 4 
bd. Entrants pending Suit 


Persons entering during the pendency of the suit 
under those concluded by the decree therein hold subject 
to be dispossessed by writ of assistance If they take with 
actual or constructive notice of the suit. 

Clearly one entermg under the party against 
whom the decree is entered takes subject to be dis- 
possessed by a writ of assistance where a lis pen- 
dens 1s duly filed of record before his entry on the 
property51 or where he has actual notice of the liti- 
gation,5° but as against an entrant having no no- 
tice, actual or constructive, of the pendency of the 
suit, the writ may not issue.53 


§ 5. Property Subject to Writ 


Typically the writ relates to the possession of real 
property but, It would seem, not necessarily #0. 
Although the writ 1s ordinarily defined with ex- 
press reference to real property and in application 
is used almost always to recover possession of that 
class of property as clearly appears from an exam- 
ination of the authorities cited throughout this T1- 
tle, 1t has been said to be available to compel the 
delivery of either personal property or realty.54 
Indeed the writ may 1n some cases be an appropri- 
ate remedy although the decree to be enforced 
thereby has nothing to do with the possession of 
any kind, but merely commands the specific per- 
formance of particular acts.55 


§ 6. Proceedings to Procure Writ 


An application for a writ of assistance Is a summary 
interlocutory proceeding supplementary to the proceed- 
Ing In which the decree as to the right to the property 
was rendered. in modern practice great Ilberality of pro- 
cedure preva‘is, the formalities at one time required be- 
Ing largely dispensed with. 


An application for a writ of assistance is a sum- 
mary5§ interlocutory®? proceeding; it 1s not the 
mstitution of a new suit but is simply another step 
m the equity suit in which title has been adjudicat- 
ed, being a part of the process used in enforcing 
the decree itself 58 


Under the early practice in this country, the 
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court, on examination and after satisfying :tself 
that possession was being withheld by some one 
concluded by the decree, made a decretal order 
that the possession be delivered to the person en- 
titled, unless the decree itself directed that he 
should be put in possession, which order was served 
on the terre-tenant accompanied with a demand 
for possession, and at times with a formal writ of 
execution of the order for possession; the order 
for possession, not beg complied with upon de- 
mand was then followed by an attachment, which 
was largely a matter of form, and was seldom 
served and could be dispensed with; after that there 
followed an order for an injunction commanding 
the party in possession forthwith to deliver it up, 
which order issued, of course, on affidavit proving 
the previous steps; and then, on affidavit of serv- 
ice of the injunction and refusal, a writ of assist- 
ance to the sheriff to put the party in possession 
issued of course on motion without notice 5® The 
modern tendency of the courts is to dispense with 
the formalities mentioned, however, and to issue 
the writ immediately on a showing of a refusal of 
the tenant to surrender possession upon demand 6 
Upon a decree being rendered in his favor, appli- 
cant may obtain the writ without pursuing the com- 
plex procedure of the earlier practice of filing a 
supplemental petition or other proper application 
setting forth facts showmg the necessity for the 
writ and petitioner’s right thereto, and praying that 
the writ may issue ,61 indeed, the court’s action in 
awarding the writ at the time of and as a part of 
an order confirming a sale has been upheld 63 


§ 7. —— Conditions Precedent 


Requirements as to confirmation of the decree, de- 
mand and refusal of possession, or the I'ke, Imposed by 
applicable statutes or rules of court or by the terme 
of the decree, expressly or by reasonable implication, 
constitute conditions precedent to the Issuance of the 
writ, subject to a waiver thereof by the occupant. 


Sometimes by virtue of statute or rules of court 


the recordation on the minutes of the court of the 
decree in aid of which a writ of assistance is 


Kerns, 23 P. 691, 22—Lucas v. Smith, 201 Ill App. 
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sought,68 or a demand and refusal of possession,®4 
is a condition precedent to the issuance of the 
writ; and the decree itself often states conditions 
to be fulfilled before the writ may issue, all of 
which must, of course, be fully satisfied, in con- 
sequence of which a final decree of confirmation of 
sale of the premises,®5 the presentation or exhibi- 
tion to the occupant of the commussioner’s deed,88 
and a demand of possession®? have at trmes been 
recognized aS requirements to be met before the 
writ may issue Moreover, even though the decree 
does not in terms require a demand and refusal, 1f 
other requirements from which such conditions may 
reasonably be mmplied are imposed, they have been 
deemed to render those circumstances necessary 
conditions before the writ may issue.®8 


However where, the decree itself unconditionally 
settles the right to the possession of land, the award 
of a writ of assistance need not be postponed until 
after delivery of possession by defendant has been 
demanded or refused ;®9 and in the absence of such 
a@ requirement in the statutes or rules of court, or 
in the terms of the decree, prior confirmation of 
the sale is not a condition precedent to the issuance 
of the writ.70 


Where a demand is necessary, it must not be 
made prematurely but is effective only as a sats- 
faction of the requrement if made at a time when 
demandant is entitled to the possession of the 
land.71 A demand made upon the agents of the 
occupant who are in possession of the premises for 
him is sufficient.72 

The decision of the court to grant the writ after 
hearing and notice has been held equivalent to a 
confirmation, if that 1s necessary;78 and where the 
application alleges that the order of confirmation 
was exhibited to the occupant, and there was such 
an order in existence at the date alleged, the issu- 
ance of the writ 1s not to be regarded as premature 
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74 Tucker v. Stone, 58 N.W. 818, 99 


merely because such order was issued on that very 
date, where no showing 1s made in contradiction of 
the allegation.74 


By an unqualified refusal to deliver possession on 
demand, the occupant may waive the requirement 
that a copy of the decree be exhubited to him.76 


§ 8. —— Time of Issuance 


If a period ia prescribed during which the rights un- 
der the decree remain defeasible, that period must have 
expired before the writ may lesue. 

The issuance of the writ of assistance does not 
immediately follow the decree adjudicating the 
rights of the parties in cases where those rights 
are not finally and irrevocably fixed at the time 
of the decree; if by the rules of law or the terms 
of the decree the mghts decreed remain defeasible 
for a specified period, such as a period of redemp- 
tion, that period must intervene before the writ 
may be clarmed.76 


§ 9. ——~ Defenses 


a. Delay 
b. Matters affecting decree or title 


a. Delay 


The applicant, by failing to make timely application 
for the writ, may disentitie himself thereto where such 
Tailure tends to affect or change the rights or status of 
the parties, and In like manner the person In possession 
by failing to urge defenses promptly and In due course 
may lose the right to assert them; but mere delay will 
not of itself constitute a defense to the application. 

Delay in proceeding to enforce the decree by ap- 
plication for writ of assistance, or to comply with 
the conditions thereby imposed on applicant, is not 
of itself sufficient to establish a waiver of the right 
to the writ;’? nor does it make out an estoppel, 
in the face of a lack of any showing of the element 
of justifiable reliance essential to that defense.78 
Whule the right to the writ may be lost by laches,79 
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mere delay in applying for the writ does not of it- 
self constitute a defense where 1t does not appear 
that any right adverse to applicant accrued during 
the delay or is attributable thereto,8® the question 
of what constitutes laches bang for the sound dis- 
cretion of the court®! and the writ being subject to 
be withheld only where 1t is made to appear that 
rights have arisen or been changed by reason of 
some subsequent agreement or happening making 
it likely that issuance will work an inyustice.®? 


The trial court’s action in granting a writ of 
assistance te enforce 1ts decree will not be reversed 
because of a prior foreclosure entitling the person 
in possession to such possession, where, being a 
party, he stood by without apprising the court of 
the foreclosure or objecting to the writ of assist- 
ance, but permitted the court to treat such mortgage 
as an existing prior lien, the granting of the writ 
not affecting the validity of such foreclosure, and 
the occupant being estopped to inject the issue of 
the prior foreclosure at the time he attempted to 
set it up.88 


b. Matters Affecting Decree or Title 


Matters which were, or should have been, adjudicated 
by the decree or which affect the regularity of deeds or 
returns thereunder may not be urged in opposition to the 
writ; but jurisdictional questiona and assertions of new 
title may properly be raised by way of defense. 

Nothing can be received as a defense to an ap- 
plication for a writ of assistance to affect the de- 
cree in aid of which the writ is asked, defendant, 
his representatives, and those claiming under him 
being concluded on the merits;®4 and the court 
will consider the decree as finally adjudicating, not 
only such matters as were actually determined in 
the suit in which the decree was rendered, but also 
such matters as should have been presented there 
for determination ®5> ‘This rule, however, does not 
preclude inquiry as to the jurisdiction of the court 
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in the original cause 86 


The regularity of the commissioner’s action in 
connection with execution of the deed and return 
of sale cannot be collaterally attacked upon an ap- 
plication for a writ of assistance and the commus- 
sioner will not be permitted to 1mpeach his return 
or his deed 87 

One against whom the writ 1s prayed may set 


up as a defense to its issuance a paramount title 
acquired by him which has not been adjudicated.88 


§ 10. —— Jurisdiction to Issue 


The writ may issue from, and only from, a court pos- 
sessing original jurisdiction in equity, which must alao 
be that court whereln the underlying decree was ren- 
dered. 

The jurisdiction to issue writs of assistance is 
one which appertains to, and has long been exer- 
cised by, courts of chancery or any courts pos- 
sessing equitable jurisdiction ;®® indeed the writ 
can issue only from such a court,99 the principal 
distinction between a writ of assistance and a writ 
of possession being that the former issues from a 
court of equity and the latter from a court of law.91 
Courts or judicial officers of limited jurisdiction, on 
whom no equitable powers have been bestowed, may 
not grant an order for a writ of assistance.92 


The writ, being but the execution of the final de- 
cree, can issue only from the court in which the 
final judgment or decree was rendered.93 Thus 
im an appealed case the application should be address- 
ed to, and the writ issued by, the court a quo, not the 
appellate court 94 


A court of general original jurisdiction which 
reviews and affirms an order granting the writ, 
made by an inferior court of limited jurisdiction 
in excess Of authority, does not thereby cure the 
fatal jurisdictional defect, either on the theory that 
it has validated the order below or that it has it- 
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self issued the writ, although the reviewing court 
18 jurisdictionally competent to 1ssue such writ 1n 
an original proceeding, at least where the appeal 
1s only from the order and none is taken from the 
underlying decree ®5 A writ of assistance being 
concerned only with the possession of the property, 
the court has no jurisdiction to try title to the prop- 
erty under a petition for the writ.96 


§ 11. —— Notice 


While the better practice requires that not'ce of the 
application for the writ be given, an omission to do so Is 
generally not regarded as fatal, and, even where the 
giving of notice is a definite requirement, constructive 
notice may suffice. 

The better practice requires that notice of the 
application for the writ should be given in all cas- 
es,97 particularly where the person 1n possession 
was not a party to the sut,98 and there 1s some 
authority treating notice as necessary ,99 the reason 
adduced in support of the giving of notice 1s that 
the rights of the parties may have changed by rea- 
son of agreement or circumstances arising between 
rendition of the judgment and the application for 
the writ.t 


However, the giving of notice is not ordinarily 
regarded as an absolute requirement which must be 
complied with as a condition to the validity of the 
process.4 The terms of the decree may be such as 
to dispense with any necessity of notice of the ap- 
plication,® it being proper, and indeed even usual 
and advisable, for the purpose of avoiding delay 
in procuring the writ, that the decree include a 
provision that 1t may issue without further notice 4 
The trial court may require notice to the occupant 
of the property, or not, as im its judgment may 
seem best in the particular case, if there 13 no 
statute particularly prescribing :t 5 


Even though the requirement of notice is recog- 
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nized, the constructive notice which parties to a 
suit have of all motions, orders, or decrees in a 
pending cause 1s sufficient where the motion for the 
writ 1s made at the same term of court as the 
decree, to which the person m possession 1s a 
party, and relieves the movant from any necessity 
of giving actual notice in such a case.® 


§ 12. Application 
a. In general 
b. Amendment 
a. In General 


An application, by petition or otherwiee, setting forth 
the substantial grounds and circumstances authorizing 
issuance is the regular manner in which the writ is 
sought. 

Incorporation of a provision in the decree for a 
writ of assistance without further application to the 
court has been approved;? but elsewhere it has 
been said to be the proper, if not the necessary, 
procedure to make separate application for the writ 
and not to dispose of the matter in the decree.® 


The application need not be by way of separate 
petition specially claiming the writ but may be 
made by motion, where the person in possession 
has notice of all material facts and steps in the 
proceedings,® or as a part of a petition asking not 
only for the issuance of the writ but for other mat- 
ters as well, such as confirmation of a sale.10 


The petition or other application should set forth 
facts showing the necessity fo: the writ, and all 
the material conditions and circumstances establish- 
ing the applicant’s right thereto.1! It need not, 
however, allege with particularity immaterial de- 
tails as to the manner of performance of such con- 
ditions 4“ and merely formal irregularities or de- 
fects incapable of affecting substantially the nights 
of the parties will not invalidate it.18 
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13. Manner of entitling papers 
Where proceedings by writ of as- 
sistance were taken on the foot of a 
foreclosure decree against a wife, 
leave being given to discontinue az 
against the husband, the objection 
that the papers were wrongly enti- 
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in what cause fled. Where a receiver claims, by 
an order of court, a right to the possession of prop- 
erty in the custody of another receiver appointed 
by the same court, his petition for a writ of assist- 
ance should be filed in the cause in which the de- 
fcndant petitioner was appointed.14 


b. Amendment 


An amendment of the application which will result In 
retaining part of the case in equity and sending part to 
law is not favored. 


The courts are inclined to view with disfavor a 
request to permit petitioner to amend his petition 
where the effect of the amendment would be to re- 
tain a part of the proceeding in equity while re- 
muitting another part to a law court.15 


§ 13. —— Hearing 


a. Scope 
b. Answer and replication 


c. Conduct in general 
d. Evidence 


a. Scope 


All that will be considered in passing on an applica- 
tion for a writ of assistance is whether the applicant is 
entitied to be put In possession under the decree; no 
questions of title or of the ultimate right to possession 
are Involved. 


Upon an application for a writ of assistance, no 
question determined by the original decree can be 
litigated!6 nor can the original case be reviewed 
or the decree therein be modified17 The legal or 
equitable title will not be tried or adjudicated.18 
The sole question to be determmed on the motion 


tled in the names of both defendants 
18 @ mere technicality, especially 
where it 18 not clear from the record 
whether the order of discontinuance 
has been entered.—Howe vy. Lemon, 
11 NW. 379, 47 Mich. 544 


414 Comer v. Felton, (Tenn.) 61 F 
781, 10 CCA. 28. 


15& Vanmeter v. Borden, 25 NJ Eq. 
414. 

16. IllL—Stubbs v. Austin, 2 N.D 
(2a) 358, 285 TllApp 535. 

Ind—Rooker v. Fidelity Trust Co., 
145 N.E 498, 196 Ind 878, error 
dismissed 46 S.Ct 854, 270 U.S. 
633, 657, 70 L. 2d. 771, 


17. Southern State Bank v Lever- 
ette, 123 SH 68, 187 NC. 742—5 
CJ. p 1322 note 83, p 1828 note 84 


ig. Ill—McDonell v. Hartnett, 153 
NH 666, 223 Tl. 87—Stubbs v 
Austin, 2 N.E.(2d) 368, 285 Ill App. 
586—Lucas v. Smith, 201 Dll App 
273 

ind—Rooker v. Fidelity Trust Co, 
145 NE 493, 196 Ind 378, enor 


774, 165 SC 98 


Mont. 692 


18 


Orlando, supra 
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dismissed 46 SCt. 3654, 
633, 657, 70 LEd 771 
NC—Southern State Bank v Lev- 
erette, 128 SH 68,187 NC 748 
8C—Pipkin v Fletcher, 


&§ CJ p1825 note 30 


19. Strong v. Smith, 60 A. 66, 68 A 
493, 68 NJ Eq 686, affirmed 27 S 
Ct. 782, 208 US 584, 51 LEd 828 


20. Rooker v Fidelity Trust Co, 
145 NE 498, 196 Ind 873, error 
dismissed 46 SCt 854, 270 US 
633, 657, 70 L Ed 771. 


&l. Beck v. Kirk, 223 P. 499, 69 


22. West 183 Feet, atc v. City of 
Orlando, 86 So. 197, 80 Fla 233, 
reverging on other grounds 91 So 
869, 80 Fla. 229—5 C.J. p 1325 note 


a3. West 132 Feet, etc v. City of 


2% Aldrich v. Donovan, 69 N.W. 
1108, 111 Mich 526. 
Smith, 201 Il App 278, 
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1s whether applicant has a right, as against the 
party in possession, to use the writ to obtain pos- 
gession.19 In the absence of any clamm of an in- 
dependent paramount title, the only question on 
such application 1s whether the decree has or has 
not been complied with 29 


Furthermore, the proceeding for the writ is not 
an appropriate one in which to try causes of action 
against applicant for the breach of collateral un- 
dertakings or contracts for which adequate relief 
1s obtainable in another forum.22 


b. Answer and Replication 


The answer to the application and the reply thereto 
must be sufficient In form and In substance to controvert 
the substantial allegations of the pleadings which they 
respectively oppose. 


An answer to a petition that the writ issue should 
sect forth clearly and distinctly the facts, 1f any, 
which constitute a defense so that they may be un- 
derstood by the opposite party and by the court.22 
If it fails to set up clearly and fully nghts and 
claims of such character as constitute proper mat- 
ter of defense to the application, it may be disre- 
garded “2 Moreover, objections to the issuance of 
the wrt must be made in some manner sufficiently 
formal to bring them to the cognizance of the court, 
in the absence of a waiver, a mere oral statement 
of claim or allusion thereto by way of argument 
not being enough.?4 


There is some authority sanctioning the view 
that 1f the tenant puts in an answer setting up a 
defense, and no replication is filed, the facts set up 
by way of defense must be taken as true,25 while 


270 U.S |2& Fla—West 132 YFeot, etc, V. 
City of Orlando, 86 So 197, 80 Bla. 
288, reversing on other grounds 91 
So 369, 80 Fla 229 

Mont —State ex rel Goodhue County 
Nat. Bank of Red Wing, Minn. v. 
District Court of Tenth Judicial 
Dist in and for Fergus County, 31 
P (2d) 887. 

5CJ p 1836 note 21. 

at inability to disprove affida. 

Vi 
Where the occupant of premises 
after foreclosure made an affidavit in 
opposition to a petition for a writ of 
assistance, setting forth the facts 
upon which his resistance to the 

writ was founded, and petitioner did 

not object to the affidavit in form, 

but consented to treat it as an an- 
swer, and admitted that he could not 
successfully deny the facts therein 
stated, the facts stated in the affi- 
davit must be regarded by the court 
as true—U S Presbyterian Church 

Bd of Home Missions v Davis, 62 A. 

447, 10 NJEq 677, affirmed 65 A. 

1117, 71 NJ Eg. 788. 


162 SH 


See Lucas v. 
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elsewhere the contrary view is taken, under pre- 
vailing rules of practice and pleading, that allega- 
tions of matters of defense are deemed to be de- 
nied upon a failure to file a reply,26 but in any 
event where the petitioner does file a reply, denying 
specifically the allegations of the answer and the 
new matter set forih therein, they cannot be taken 
as true either absolutely or prima facie 27 


e. Conduct in General 


The parties are entitled to be heard on the applica- 
tion, and the court may receive and consider oral testi- 
mony; but there is no right to a jury trial or to special 
findings. 

The court may properly hear and consider oral 
testimony in passing on the application for a writ of 
assistance ;28 and, where allegations of an inde- 
pendent right are controverted, the court is under 
the duty of proceeding to hear testimony at least 
to establish prima facie the existence of the nght 
asserted and cannot properly dismiss the applica- 
tion for a writ on the pleadings 29 


The parties to such a proceeding are not entitled 
to a jury trial20 nor to a special finding of facts 31 


d. Evidence 


To render evidence admissible on the hearing, It 
must be relevant under the pleadings and a proper pre- 
liminary foundation must be laid. it must be sufficient 
to austain the exercise of a sound judicial discretion but 
will be aided by the making of reasonable inferences 

Before the sheriff's deed is admissible in evi- 
dence in a proceeding for a‘writ of assistance by a 
purchaser, he must first lay a proper foundation 
for its admission by producing the judgment and 
execution to establish the validity and terms there- 
of.32 Under an allegation that apphcant “demand- 
ed” possession of the property, which was refused, 
evidence that the sheriffs certificate of sale was 
exhibited at the time demand was made is admis- 
sible.33 


Sufficiency. The showing in support of an inde- 


26. Knott Warehouse Co v. Willis,;3lL. Rooker vy. Fidelity Trust Co, 


149 SH 679, 197 NC. 476 See supra 
Lucas v. Smith, 201 TllApp 373 39. 


a7. State ex rel. Goodhue County 
Nat. Bank of Red Wing, Minn. v 
District Court of Tenth Judicial 
Dist. in and for Fergus County, 
(Mont.) 81 P.(2d) 8387. 

as. Trimble v. Patton, 6 W.Va 432 


ao. State ex rel Goodhue County 
Nat. Bank of Red Wing, Minn. v. 
District Court of Tenth Judicial 
Dist. in and for Fergus County, | 35. 
(Mont.) 31 P.(2d) 837. 


90. Rooker v. Fidelity Trust Co, 
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People v. Doe, 81 Cal. 220 
33. Hald v. Day, 59 P. 189, 86 Or. 


3& State ex rel. Goodhue 
Nat Bank of Red Wing, Minn v. 
District Court of Tenth Judicial 
Dist in and for Fergus County, 
(Mont) 81 P.(2d) 8387—Beck v. 
Kirk, 228 P. 499, 69 Mont. 592 


Cal—Pacific States Savings & 
Loan Co v. Harwell, 268 PF. 841, 
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pendent right or claim urged in opposition to the 
motion should be sufficient to call for the exercise 
of a judicial discretion ;*4 mere allegations of new 
or independent title in respondent’s answer are not 
sufficient as even a prima facie showing and do 
not justify refusal of the writ, at least where such 
allegations are controverted,35 and, where the case 
made by the applicant’s controverting affidavits 1s 
stronger than that made by the affidavits support- 
ing the claim, issuance of the writ is proper.36 


A showing of possession at the time of the decree 
and of a refusal to surrender it on demand coupled 
with the fact of application for the writ and resist- 
ance thereto on other grounds sufficiently sustains 
a finding that the party against whom it 1ssucs re- 
mains in possession at the time of issuance, there 
being no affirmative showing made that it has been 
delivered to applicant.87 


§ 14. Issuance, Form, and Requisites 
a. In general 
b. Formal irregularities 
c Supporting evidence or findings 
a. In General 


The writ may be Issued by the clerk without an or- 
der or by the court in chambers or in vacation only 
where that Is authorized by statute or rule of court. 

By virtue of statutes or rules of court in some 
jurisdictions it has been held that a writ of assist- 
ance may be issued by the clerk of court without 
any order therefor issued by the court;®8 but this 
applies only as between parties to the swt, an or- 
der being necessary as against one not a party.®9 
In the absence of any such provision by rule or 
Statute there must, before the writ can issue, be 
a judicial investigation ascertaining the facts jus- 
tifying such writ,*9 the issuance is a judicial act, 
not one meiely munisterial, and so is not perform- 
able by the clerk on his own authority without any 
order to that effect by the court,#! and this is so 
Dist in and for Fergus County, 31 
P (2d) 8387. 


N J—McVoy v Baumann, 125 A. 484, 
95 NJ Eq. 836. 

36 Beck v. Kirk, 223 P. 499, 69 
Mont 692. 

County | 37. Rooker v. Fidelity Trust Co, 
145 NE 49% 196 Ind. 878, error 
dismissed +6 SCt. 864, 370 US. 
688, 667, 70 L Hd 771 

38. Messenkop v. Duffield, 294 P. 
715, 211 Cal 222—5 C.J. p 1325 
note 24. 


39. Goit v. Dickerman, 20 Wis 680. 


1456 N.H 498, 196 Ind 878, error | Mont—State ex rel Goodhue County | #0. Cook v. Moulton, 68 IlLApp 480. 


dismissed 46 SCt 3654, 270 U.S 
638, 657, 70 L Hd 771. 


Nat Bank of Red Wing, Minn v 
District Court of Tenth Judicial 


il 


41. Wilhams v Sherman, 205 P. 
259, 865 Idaho 169, 21 AL.R. 35. 
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although the decree contains a provision for the 
surrender of the premises, with or without an al- 
ternative provision that in default of surrender the 
writ may issue.42 Indeed, the view has been ex- 
pressed that a provision m the decree directing 
the clerk to issue the writ on the application of 
plaintiff without further order of the court 1s im- 
proper!’ and that a decree, providing that, on de- 
fault in surrendermg possession, a writ of assist- 
ance may issue in accordance with the practice of 
the court, gives no right to the writ without further 
action by the court,*4 although elsewhere, as set 
forth above 1n section 11 of this Title, such a pro- 
vision is regarded as not only proper, but even 
advisable, as a means of expediting the issuance of 
the writ. 


Similarly, statutes respecting the powers of 
courts, particularly with respect to process, are 
sometimes sufficiently broad to sustain a construc- 
tion authorizing the issuance of writs of assist- 
ance by the judge in chambers or in vacation ;45 but 
in the absence of statute they may not be thus 
issued. 46 


b. Formal Irregularities 


Formal irregularities in the writ do not survive an 
attack upon It on the merits. 

Mere amendable irregularities in the form of the 
writ, as, fur example, the omission of the seal of 
the court, are waived by appearance and an attack 
of the writ on the merits,47 


ce. Supporting Evidence or Findings 


An order granting the writ must be supported by 
findings of fact or by a preservation of the evidence In 
the manner required by law. 

The order granting the writ must contain a suf- 
ficient recital of specific facts to sustain 1t or must 
preserve the evidence in support of the writ, pur- 
suant to general rules applicable to chancery de- 
crees.£8 


§ 15. —— Alias Writ 


An alias wrrt may not be lesued where the return 
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diacloses 2 completed execution under the original, but 
where it fails to do so issuance of an alias writ is proper 

It has been doubted whether an alias writ can be 
issued where the original writ has been once re- 
turned executed, on the ground that by the execu- 
tion and return of the original the decree is satis- 
fied and the court in which it was rendered loses 
control of the same.£9 


However, an alias writ may properly issue, where 
the return of the first writ does not disclose clear- 
ly that 1t has been fully executed, and it is made 
to appear by affidavit that 1t has not been;5° and, 
a fortiori, such issuance is proper where the return 
affirmatively discloses the omission of an act or ele- 
ment essential to execution.52 


The adjudication on the prior application is con- 
clusive as to the right to possession when an alias 
writ 18 applied for, at least where the person in 
possession sets up substantially the same defense 
as on the former occasion.52 


§ 16. Execution of Writ 
\ 


a. In general 
b. Restraining execution 


a. In General 


Immediately upon delivery of the writ to the proper 
officer for execution, he should execute it by entry on 
and delivery of the premises; it may be executed as 
against any person against whom It might have issued. 

Immediately upon feceiving the writ, the sheriff 
has the right and duty forthwith to serve and ex- 
ecute such process5? and may enter upon and take 
possession of the premuses, expelling and excluding 
therefrom everyone not possessing or presenting a 
colorable claim to an unadjudicated independent ti- 
tle, and employing such force as may be reasonably 
necessary for that purpose.54 There is no effective 
execution of the writ where all that is done by the 
officer having that duty, by way of delivery to the 
persons entitled, 1s to send them a statement that 
the premises are vacant and are delivered to them 
as by law commanded; the law contemplates an ef- 


In Wisconsin the rule of court per- 
mitting issuance by the clerk with- 
out an order has been discontinued 
and accordingly no such power ex- 
ists —Prahl v. Rogers, 106 N.W. 287, 
127 Vis. 358. 

42. Idaho—Williams v Sherman, 
205 P. 259, 85 Idaho 169, 31 ALR 
353 

i1i.—Cook v. Moulton, 68 IllApp 480 


43. Bruce v. Roney, 18 Ill 67— 
Smith v Brittenham, 8 Ill App. 62, 
affimed 94 Ill 624, and reversed 
on other grounds 98 IL. 188, 


#4. Cook vy. Moulton, 68 IllApp 480. 
48. Cal—Chapman v. Thornburg, 23 
Cal. 48 


eee aes v. Whittaker, 82 TIL 
2. 


S.C—Murchison v. Miller, 42 SE 
177, 64 SC. 425. 


48. Cal—Chapman v. 
Cal. 48 

Neb—Hartsuff v Huss, 95 
1070, 2 Neb.(Unoff) 146. 


47. Prahl v Rogers, 106 N.W. 287, 
127 Wis. 3653. 
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Thornburg, 23 
NW 


48 Vette v. Brown, 166 NB. 52, 384 
406 

42. Ex p. Forman, 80 So. 480, 1380 
Ala 278. 

5. Tevis v. Hicks, 88 Cal 2384. 

51. Jeffers v. Davia, 107 S.W. 1175, 
85 Ark 242 

62. Jeffers v. Davis, supra. 

63. Cal—Chapman v. Thornburgh, 
17 Cal. 87, 76 AmD. 571. 

Wash —State v. Frandsen, 30 P.(2d) 
$71 


64. State v. Frandsen, supra. 
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fectual and not a merely formal delivery.55 


Upon principles analogous to those governing as 
to persons against whom the writ may issue, it can- 
not lawfully be executed against a person in pos- 
session of the premises at the commencement of 
the action out of which it issued and who was not 
made a party to that action,56 but may be executed 
not only against the parties defendant in the ac- 
tion out of which the writ arose, but also against 
all persons claiming by, through, or under them and 
against strangers and intruders 57 


b. Restraining Execution 

Possession is the criterion which determines whether 
persons claiming under unadjudicated rights may re 
strain execution of the writ. 

If a person claiming title, who was not a party 
to the foreclosure suit, 1s in actual possession of 
the property sold, such possession may be protected 
upon motion to restrain the execution of the writ 
of assistance in favor of the purchaser ;58 but, if 
the claimant 1s not 1n possession, he cannot thus re- 
strain execution of the writ.59 It is for the court 
on the application to determine whether such claim- 
ant is in possession,£0 


§ 17. Operation and Effect 


a Of issuance or refusal of writ 
b. Of execution of writ 


a. Of Issuance or Refusal of Writ 


The issuance of the writ rs conclusive as to the ju- 
tiediction of the court, the validity of the decree, and 
the propriety of the award, but questions of title and 
the ultimate right to possession are unaffected by grant 
or refusal of the writ and may be subsequently raised by 
appropriate prococedings. 


The writ relates to, and opcrates upon, those 
tights only that have been determined by the judg- 
ment.62 It cannot establish in the one party or 
destroy in the other any mghts independent of those 
thus determined &2 Nothing can be settled in such 


85. Jeffers v Davis, 107 SW 1176, | 88. 
85 Ark. 342 
5@. State v Frandsen, (Wash) 30 | 5% 
P (2d) 371 ingon, supra 


57. State v Frandsen, supra 


Tenancy in common 

In the execution of the writ, the 
officer should place the person enti- 
tled to an estate In common 1n pos- 
session of every part and parcel of 
the land jointly with the other ten- 
ants 1n common, but he cannot re- 
move any of the tenants in common 
who hold under a title independent 
of him through whom the purchaser 
elaims—Tevis v. Hicks, 88 Cal, 384 


inson, supra 
61. Cal—Pacific 
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Hibernia Sav, etc, Soc. v. Rob- 
inson, 88 P 720, 150 Cal 140. 
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60. Ebernia Sav, etc, Soc Vv. Rob- 


Loan Co v Harwell, 268 P. 341, 


Mont —State ex rel Goodhue County 
Nat Bank of Red Wing, Minn. V. 


Dist in and for Fergus County, 31 
P (2d) 837—Beck v Kirk, 223 P. 
499, 69 Mont 592 

Tex—Newman v City of Hl Paso, 
(Civ App) 77 8 W (3d) 731. 
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a proceeding so as to become res judicata between 
the litigant parties except the right to take posses- 
sion of the property as a result of the suit, the 
questions of the maintenance of the possession after 
the whole function of the suit has been accom- 
plished, and of title and the permanent right of 
possession, being left open and entirely unaffected 
by the adjudication on the moton;§$ the refusal 
of the writ 1s, like its 1ssuance, not conclusive as 
to questions of title or mght of possession, and 
constitutes no bar to a subsequent action of eject- 
ment.64 


This proposition is to be taken subject to the 
qualification noticed in discussing defenses avail- 
able, in section 9, with reference to jurisdictional 
matters; as questions of lack of jurisdiction may 
be urged in opposition to the motion, one who has 
unsuccessfully attacked the court’s jurisdiction to 
render the decree, in the proceeding for the writ, 
cannot assail the validity of the decree on that 
ground in a subsequent action or proceeding but 1s 
concluded in that respect, even though the matters 
urged against the jurisdiction are different from 
those formerly raised.65 


Furthermore, while it remains in effect, the writ 
is, as between the parties to the decree and the 
application, a judicial determination of their rights 
and claims to possession, conclusive upon them un- 
til reversed, vacated, or set aside in appropriate 
proceedings; and the question of the propriety of 
its award will not be passed upon in a collateral 
action.66 


b. Of Execution of Writ 


Entry of the executing officer under the writ auto- 
matically terminates preexisting rights of entry and pos- 
session of persons concluded by it. 

The moment the officer executing the writ goes 
on the premises for that purpose, all preéxisting 
rights of entry or possession theretofore held by 
persons concluded by the writ come to an end.87 


62. Pacific States Savings & Loan 
Co v Harwell, 268 P. 341, 204 Cal. 
870—5 CJ. p 1320 note 50 [al]. 


68. Strong v. Smith, 60 A. 66, 68 A. 
498, 68 NJEq. 686, affirmed 27 8. 
Ct 782, 208 US 584, 51 LEHd 3828 


64. Outland v. Starr, 277 P 694, 152 
Wash. 269—5 CJ. p 1825 note 84. 


6S. Peters v. Youngs, 81 N.W. 268, 
122 Mich. 484, 


68. Rawisser v. Hamilton, 51 How. 
Pr.(N Y.) 297. 


67. State v. Frandsen, (Wash) 30 
P.(2d) 37L 
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§ 18. Vacation, New Trial, and Appeal and 
Error 
The writ may and should be set aside on motion, 
and the person ousted restored to possession, upon a 
showing of matters establishing the Impropriety of [ts [s- 
suance, which the movant 1s not estopped to assert. 

If a writ of assistance 1s improperly issued or ex- 
ecuted the trial court may, and should, on summary 
motion, set aside the writ or service and restore 
the possession,®§ as, for example, where the peti- 
tioner for vacation was neither a party, a purchaser 
pendente lite, nor a trespasser,69 or where the writ 
was issued by the clerk without an order therefor, 
in excess of his authority *® Indeed, a motion to 
vacate 1s the only practicable redress available to 
the person in possession where the writ was grant- 
ed ex parte’! or where the person ousted is a 
stranger to the record.’ 


The order granting the writ should be set aside, 
however, only on a showing that it was improperly 
made;'8 and where the facts forming the basis 
of the claim for the motion to vacate rest solely on 
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movant’s information and belief, and are denied by 
applicant in the writ and the supporting papers 
show no reasonable probability that the movant’s 
claim can be maintained, the motion is properly de- 
nied 74 Matter which the person in possession 
would have been estopped, under the circumstanc- 
es, to assert by way of defense to the application 
18 not available after the award as a ground for 
vacating it 75 


A motion to quash a writ of assistance issued in 
favor of a purchaser under a decree raises no issue 
as to matters litigated between the parties to the 
suit in which the decree was passed.76 


If the motion to vacate is granted and the writ 
of assistance set aside, the movant is entitled to be 
restored to possession of the premises by writ of 
restitution or other appropriate order or process.?77 


In the titles Appeal and Error and New Trial, the 
principles which have been applied as to appeals 
from grant or refusal of the writ and as to new 
trials are stated and developed, 


ASSISTANT. 
As a Noun 


A term having a fixed and well defined general 
meaning,! susceptible of considerable variety of 
shades of meaning, to be determined in each case 
by the aid of the context, the circumstances, and 
other materials of interpretation.2 The noun has 
been defined as meaning one who helps, aids, or as- 


sists,? one who stands by and aids or helps anoth- 
er,* also, subordinate of one in an official posi- 
tion.5 “Assistant” has been contrasted with, or 
distinguished from, “agent’6 and “deputy,”? al- 
though the word, as used in a particular connection, 
has been held to mean an agent or servant,’ and 
a deputy. The word in the plural has been some- 
times held to mean officers,!9 but also it has been 


68. Ala—Long v. Morris, 58 So 274, [they had moved upon and occupied 


176 Ala 871. 
Idaho —Williams v Sherman, 305 P. 
268, Sb Idaho 169, 21 AL R. 353 
§CJ p 1826 note 45 


66. Wiley v. Carlisle, 9 So 288, 93 
Ala 237. 


70. Williams v Sherman, 205 P 259, 
35 Idaho 169, 21 ALR 358. 


71. Pignaz v. Burnett, 51 P. 48, 119 
Cal i157 


72 Cai—People v. Grant, 45 Cal 
97 


idaho -—Mulis v. Smiley, 76 P. 783, 9 
Idaho 317 
A lan#lord may properly seek va- 
cation of a writ under which his ten- 
ant has been dispossessed, neither 
having been parties to the record nor 
asserting a claim under such parties. 
—McChord v. McChlntock, 5 Litt. 
(Ey.) 304. 
73 Sinnner v. Beatty, 16 Cal 156. 


Claim of homestead im opposition to 


purchase-money 
On the applcation of a mortgagor 
and his wife, on the ground that 


the premises as a homestead before 
the execution of the mortgage by the 
husband, where 1t appeared that the 
mortgage had been given for the 
purchase money of the premises, 
even though the wife was not a 
party to the foreclosure, the motion 
to set aside was properly denied — 
Skinner v. Beatty, 16 Cal 156 
74% Prahl v Rogera, 106 NW. 287, 
127 Wis. 358 
75 Herr v Sullivan, 56 P. 175, 26 
Colo. 183 


76. Ray v. Trice, 87 So 582, 48 Fla. 
297 


7? <Ala—Wiley v. Carlisle, 9 So. 
288, 98 Ala 237. 

Cal—Henderszon v. McTucker, 
Cal 647 

a rniaeaici v. McClintock, 5 Litt. 

4, 

N Y.—Chamberlain v. Choles, 85 N. 

Y. 477, 3 Abb Pr(NS) 118 


i. Saxby v. Sonnemann, 149 NE 
526, 528, 818 Ill 600. 


@ State v Longfellow, 69 SW. 596, 
598, 965 Mo App 660, 
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3 ITll—Saxby v. Sonnemann, 149 N. 
BH} 526, 528, 318 Ill. 600 

Tex~—Neeper v Stewart, (Civ.App ) 
66 S.W (2a) 813, 818. 

5 CJ p 1827 note 2 

4 Mont—Wells-Dickey Co v. Em- 
body, 266 P 889, 874, 88 Mont 150 

Neb—Lower v. State, 184 N.W. 174, 
176, 106 Neb 666 

5 CJ. p 1828 note 3 

5. State v Blake, 169 N.B 599, 601, 
121 Ohio St. 511. 


@& Wells-Dickey Co. v. Dmbody, 266 
FP 869, 874, 82 Mont. 150 See also 
Agency § 3. 

7 Ill—Saxby v Sonnemann, 149 N. 
HE 526, 528, 818 Il] 600 

Pa—Maginnis v Schottman, 114 A 
783, 784, 271 Pa 305 

5 C.J p 1828 note 6 [a]. 

& Com. v Smith, 6 NH 89, 91, 141 
Mass. 185—5 CJ. p 1828 note § 

&. Tex—Murrey v State, 87 S.W. 
849, 48 Tex Cr 219, 220 

WVa—Burns v. Waldron, 76 S.HL 
894, 895, 71 W.Va 514. 


10. State v. Longfellow, 69 S.W 6596, 
598, 95 Mo App. 660. 
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held that the term implies a presumed absence of 
authority to use discretionary power.1! In partic- 
ular connections, the term has been held to include 
assistant accountants,l? and to exclude clerks!? and 
stenographers.14 


Phrases: “Assistant about the business of the 
government,”15 “assistant to the Attorney-Gener- 
al,”16 “assistant to the head of the department,’’1? 
“laboratory assistant,”18 and “power . . . to desig- 
nate such assistant or assistants;”19 also “such 
. - . assistants as he may deem necessary,’29 “such 
other assistants as are necessary,”41 “the Commis- 
sioner of Internal Revenue, his assistants, agents, and 
inspectors,”22 and “time of his assistants.”23 


As an Adjective 


It has been said that the adjective carries the idea 
of subordination to another;*4 implies duties that 
ordinarily are circumscribed,*5 and to be performed 


ASSISTANT 


in connection with, and under the direction of, the 
superior Official;*6 a looking toward the accomplish- 
ment of the common object;27 limited, rather than 
general, powers;28 and as an adjective, the word 
has been defined as meaning that assists; auxiliary; 
helping; lending aid or support.29 


Assistant fudge. A judge of the English court of 
general or quarter sessions in Middlesex. 


Assistant teacher. An “assistant teacher’ is a 
classroom teacher of a subject.*2 


Other phrases: “Assistant assessor,”32 “assistant 
anditor,”83 “assistant city attorney,”84 “asmstant 
county attorney,’”’5 “assistant county superintend- 
ent,”36 “assistant deputy sheriffs,”®7 “assistant direc- 
tor,’”’38 “assistant district attorney,’’?® “assistant en- 

er,’40 “assistant manager,”41 “assistant princi- 
pal,’42 “assistant secretary,’4® “assistant secretary 
of the treasury,’44 “assistant solicitor,”45 and “as- 
sistant surgeon.”46 


11. Lower vy. State, 184 N.W. 174, 
176, 106 Neb 666. 

12. Wall & Co v. Imperial Printing 
& Finishing Co., (R1I.) 165 A. 898, 
899 

Maginnis v. Schottman, 114 A 
782, 784, 271 Pa. 306. 


14. Wall & Co v. Imperial Printing 
& Finishing Co., (R41) 165 A. 898, 
899 

145. Pryor Brown Transfer Co v 
Gibson, 290 S.W. 88, 36, 164 Tenn 
260, 51 ALR. 193. 

Held to include a rider or driver 
employed by the contractor for car- 
rying the mails—Fryor Brown 
Transfer Co v Gibson, 290 SW. 33, 
$5, 154 Tenn. 260, 51 ALR 198 


16 Saxby v. Sonnemann, 149 NHB 
526, 528, 818 Ill 600. 


17. State v. Blake, 169 N HL 599, 601, 
121 Ohio Bt. 511. 


18. People ex rel Becker v. Board 
of Bducation of City of New York, 
162 NYS 648, 648 

Wot a teacher 
A. laboratory assistant is a helper 

of a teacher and does no teaching — 

People ex rel. Becker v. Board of 

Hducation of City of New York, 162 

N Y.S. 643, 649. 


19 State v Bolitho, 136 A. 164, 171, 
103 N J.Law 246 


20. Lower v State, 184 NW. 174, 
175, 106 Neb 666. 


21. Archer v People’s Savings 
Bank, 7 So 63, 64, 8&8 Ala. 249. 


22, U. 8. v. Kasprowits, (D.C.Mich ) 
14 F.(2d) 198, 196. 

as. Wall & Co v. Imperial Printing 
& Finishing Co., (R.L) 165 A. 898, 
899. 


24% Ala—W T Rawleigh Co. V. 
Phillips, 167 So 271, 272 

Iowa —Carszon Vv Chicago, M & St 
P. Ry Co, 164 N.W. 747, 749, 181 
Iowa $10. 

Tex.—Neeper v. Stewart, (Civ App.) 
66 SW (2d) 812, 818. 

25. Carson v Chicago, M & St. P 
Ry Co, 164 N.W. 747, 749, 181 
Iowa 810. 

26. Neeper v. Stewart, (TexCiv 
App) 66 S.W (2d) 812, 813. 

a7. State v. Blake, 169 NE. 699, 
601, 121 Ohio St 671. 


a8. W. T Rawleigh Co v Phillips, 
(Ala }) 167 So. 271, 272 


Discretionary powers 

“Assistant” does not imply large 
discretionary powers—Carszon Vv 
Chicago, M & St. P. Ry. Co, 164 N. 
W 747, 749, 181 Iowa 810 


29. Webster New Int. D 
30. Black L D. 

ate differs from the other justices 
in being a barrister of ten years’ 
standing, and in being salaried — 
Black L. D. 


31. Black L. D, citing People ex rel 
Becker v Board of Education of 
City of New York, 1623 N.YS. 643, 
649 

boratory assistant” 
“An ‘assistant teacher’ is . 

not a ‘laboratory assistant,’ meaning 

a helper of a teacher who does no 

teaching "—Black L. D, citing Peo- 

ple ex rel Becker v. Board of Hdu- 

cation of City of New York, 162 N. 

Y.8. 6438, 649. 


$33. Burns v. Waldron, 76 SEHL 894, 
895, 71 W Va. 514. 


83. Hager vy Lucas, 86 S.W 5623, 
558, 120 Ky. 307, 27 EKy.l. 710. 
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3& Naill v. State, 129 S.W 630, 631, 
59 Tex Cr. 484, Ann Cas1912A 1268. 


35. Murrey v State, 8? SW. 849, 
850, 48 Tex Cr. 219 


36. Neeper v. Stewart, 
App) 66 S.W (2d) 813. 


561, 562, 127 App Div. 468. 


38. State v Blake, 169 NB 599, 601, 
121 Obio St. 611. 


so. Cal— Freeman v. Barnum, 63 P. 
691, 692, 181 Cal. 386, 82 AmSR 
855 

Pa —Maginnis v. Schlottman, 114 A. 
782, 183, 271 Pa 305 


40. Carson v. Chicago, M. & St. P. 
Ry Co., 164 NW. 747, 749, 181 
Iowa 210. 


41. Ala—W. TT. Rawleigh Cov. 
Phillips, 167 So. 271, 878 

Mont —Wells-Dickey Co v HEimbody, 
266 P 869, 874, 82 Mont. 150 


42. 8.D—Morrow v. Chamberlain 
Bd of EHducation, 64 NW. 11286, 
1127, 78D 5653 

Tex.—Neeper v. Stewart, (Civ App ) 
66 SW (2d) 818, 813. 


43. Colorado Debenture Corp. v. 
Lombard Inv. Co, 71 P. 584, 585 
66 Kan 261, 97 Am.SR. 378—Leav- 
enworth, etc, R Co v. Stone, 55 P. 
846, 847, 60 Kan. 57. 


44. John Shillito Co v. McClung, 
(Ohio) 614 F 868, 873, 2 CCA. 536 
—U. S8 vy. Adams, (C.COr.) 24 FF. 
348, 350. 


45. Clinton v. State, 50 So. 580, 5& 
Fila. 23, 24. 


46. U. 8. v. Farenholt, (CtCl) 27 8 
Ct. 629, 681, 206 U.S. 226, 280, 51 L. 
Hd. 1036. 


(Tex Civ. 


ASSISUS—ASSOCIATION 


ASSISUS or ASSISUM. Law Latin, fixed or cer- 
tain;47 hence rented or farmed out for a specified 
assise; that is, a payment of a certain assessed rent 
in money or provisions.‘ 


ASSITHMENT. Weregild or compensation by a 
pecuniary mulct.4® 


ASSIZE. See Assise or Assize 6 CJS p 1435. 


As a Noun 


One often in company with another, implying in- 
timacy or equality; also one having an interest in 
common with another, as a confederate, a colleague 
in office; also one connected with an association or 
institution without the full rights or privileges of a 
regular member 50 ‘While the word has among 1ts 
meanings that of “pariner,” it does not indicate a 
partnership conclusively.51 As frequently used m 
the plural, the word has been defined as meaning 
persons united, acting together by mutual consent, 
by compact, to the promotion of some common ob- 
ject;52 and, when used in particular connections, 
has been said to be an ambiguous term, referring e1- 
ther to persons now acting with those named, or to 
persons who may hereafter come to be associates,5? 
and to be read in connection with the legal principles 
involved in the case, its meanmg not being extended 
to include a nght in violation thereof,54 


As @ quasi judicial officer. An officer in each of 
the Enghsh courts of common law, appointed by 
the chief judge of the court, and holding his office 
during good behavior, whose duties were to superin- 


ASSOOIATE. 


47. Adams Gloss. Modern status 
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tend the entry of causes, to attend the sittings of 
nisi prius, and there receive and enter verdicts, and 
to draw up the posteas and any orders of nis prius.55 

Associates sn office. Those who are united in ac- 
tion; who have a common purpose; who share the 
responsibility or authority and among whom 1s rea- 
sonable equality; those who are authonzed by law 
to peiform the duties jointly or as a body.58 


Another phrase: “As your associate,”57 


As a Verb 
To combine, join, or unite together.58 


Phrases: “Associate with anyone in the plumbing 
business,"59 and “such persons as he may associate 
with him,””69 also “assomated himself with,”61 and 
“ears in such train which are associated together ;’?62 
and also “associating oneself with.’’68 


ASSOCIATED PRESS. See Newspapers § 24 [46 C. 
J. p 42 note 70-p 45 note 41]. 


ASSOOIATIO. Law Latin, a joming or uniting with 
any person or thing.64 


ASSOOIATION. It has been described as a word 


of vague meaning used to indicate a collection of 


persons who have joined together for a certam ob- 
ject;®5 also the persons so jommg.®6 The term, 
both in its generic sense and as commonly used, 18 
defined and distinguished from other terms in the ti- 
tle Associations § 1, 


In Enghsh law, a writ directing certain persons, 
usually the clerk and his subordinate officers, to 


Power-braked cars 


48. Black L D. 

Asmsus reditus—a fixed, certain, 
set, or standing rent Called rent of 
assise—Adams Gloss, citing 32 
Blackstone Comm. p 43, 


49. Black L D. 
50. Webster New Int. D. 


S51. Smith v. Maine, 360 NYS 409, 
419, 145 Miac 621 
A mere employee may be an “as- 
gsociate” of his employer—Smith v. 
Maine, 260 N.Y.8. 409, 419, 145 Misc 
521. 


83 Lechmere Bank v. Boynton, 11 
Cush (Mass.) 869 


53. Mass—Lechmere Bank vy. Boyn- 
ton, supra 

Minn —State v. Sibley, 25 Minn 387. 

“Assigns” compared see Assign 6 C 
J.S. p 1086 note 20 


54. Winton v. Amos, 51 CtLCl. 284, 
318. 


565. Black L. D, 


The “associates” are now officers 
of the supreme court of judicature, 
and are styled “Masters of the Su- 
preme Court "—Black L, D 


66. Black L OD, citing Barton v. 
Alexander, 148 P 471, 474, 27 Ida- 
ho 286, AnnCasi917D 729. 

“Appointee” distinguished see Ap- 
polntee 6 CJS p 88 note 52 


87. Smith v Maine, 260 N.Y S. 409, 
417, 145 Mise 621. 


5G. Webster New Int D. 


5B. Alcock v. Alcock, 189 Il App 
153, 156 


60. People v Lawley, 119 P. 1089, 
1095, 17 CalApp 331 


6. U Vv Taheferro, (DC Va) 
290 F. 214, 218 


“Allied himself with” equrvalent.— 
U. S v. Taliaferro, (DC Va) 290 F 
214, 218. 


62. Lyon v Charleston, etc, R Co : 
568 SH 12,16, 77 SC 328, 
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“Any power-braked car 18 ‘asso- 
clated’ with other lke cars when its 
alr brake is cut out and its air line 
1s continued in use in the engineer's 
operation of air brakes on cars be- 
yond 1t."—U 8S. v, Northern Pac Ry. 
Co, (DC Mont.) 6 F Supp 278, 379 
6s. U v. Tahaferro, (DC Va) 

290 B 214, 218 
“Conspiring with” distinguished 

However, the distinction between 
conspiring with and associating one- 
self with 1s said to be, under par- 
tucular circumstances, “a rather fine” 
one—U. S v. Talaferro, (DC.Va) 
290 E. 214, 218. 

64. Adams Gloss. 
6 Us—vU 8S v. Martindale, (DC. 

Kan) 146 F 280, 284 
Ariz—-Ruse v Williams, 180 P 887, 

888, 14 Anz. 445, 46 LRA(NS) 

923 
Fla—Van Pelt v. Hilliard, 78 So. 

693, 695, 75 Fla. 792, LRA 1918m 

689 


66. Black L D. 


7 0.4.5. 


associate themselves with the justices and sergeants 
for the purpose of taking the assizes.67 


Phrases: “Articles of association” see Associa- 
tions post § 11, Jomt Stock Companies § 4 [83 CJ. 
p 884 notes 11-24], “association taxable as a corpo- 
ration,”68 “association ‘voluntarily organized to 
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transact business,’ "69 and “such an association as 
- « « ig authorized to be sued in the name of the 
association,”79 also “associations . . . as are or- 
ganized exclusively for . . . educational or chari- 
table purposes,”71 and “trusts . . . taxable as as- 
sociations;”?* and also, when employed as an ad- 
jective, “association theory.”’78 


67. Black L D, citing 2 Blackstone 
Comm p 69 


eg. Monrovia O11 Co v Commuis- 
sioner of Internal Revenue, (CC 
ACal) 83 F (2d) 417, 419, 420— 
Pelton v Commussioner of Internal 
Revenue, (CCA) 82 F (2d) 473, 
475—Commissioner of Internal 
Revenue v Vandegrift Realty & 
Investment Co, (CCA) 82 F (2d) 
887, 891—Commussioner of Intern- 
al Revenuc v Gerard, (CCA) 75 
F (2d) 642, 644—Morrissey v Com- 
missioner of Internal Revenue, (C 
CA) 74 F (2d) 803, 8065—Commis- 
sioner of Internal Revenue v Kel- 


ley, (CCA) 74 F (2d) 71, 78—la9 


Commissioner of Internal Revenue 


402, 408&—Commussioner of Internal 
Revenue v Brouillard, (CCA) 70 
F' (2d) 154, 158—Kaempfer v Rel- 
necke, (DCIll) 7 FSupp 599— 
Page v McLaughlin, (DC Pa) 7F 
Supp 75, 77—Brooklyn Trust Co 
v Corwin, (DCNY) 5 FSupp 
287, 250 


69. Commussioner of Internal Reve- 


nue v Combs, (CCA) 76 F (2d) 
682—Swangon v Commissioner of 
Internal Revenue, (CCA) 76 F 
(2a) 651, 668—Coleman-Gilbert As- 
sociates vw Commussioner of In- 
ternal Revenue, (CCA) 76 F (2d) 
191, 194. 


Roadway Express v Gaston, 
(TexCQivApp) 90 SW (2d) 874, 


Internal Revenue, 566 SCt 289, 295, 
296, 296 US 344, 80 LEd 2638— 
Helvering v Combs, 56 SCt 387, 
289, 296 US 265, 80 LEd 276—~ 
Helvering v Coleman-Gilbert As- 
eociates, 56 SCt 285, 286, 296 US. 
869, 80 LEd 278—Swanson v. 
Commissioner of Internal Revenue, 
56 SCt 288, 284, 296 US 862, 80 
LEd 278—Brooklyn Trust Co v. 
Commissioner of Internal Revenue, 
(CCA) 80 F (2d) 865, 867—Ittle- 
son vy. Anderson, (DCN Y.) 2 F. 
Supp 716, 719 


72. Louisville R Co v Hibbitt, 129 


SW 319, 321, 189 Ky 43, 189 Am 
SR 464—5 CJ p 1829 note 84 


“Department theory” 


v Guitar Trust BDstate, (CCA 
Tex) 72 F (2d) 644, 546—Reinecke 
v Kaempfer, (CCATI1) 72 ¥F (24) 
469, 470—Twin Bell O11 Syndicate 
v Helvering, (CCA) 70 ¥F (2d) 


880 
71. Walcott v 


7C.5.8.—2 


Parker, 146 NYS. 
758, 759, 84 Misc. 584. 


7a, Morrissey v. 


distingtush. 
ed —Louisville R Co v Hubbitt, 129 
SW 819, 322, 189 Ky 43, 139 AmS. 
R 464 See also Master and Serv- 
ant § 331 [89 CJ. p 671 note 20—p 678 


Commissioner of] note 82] 
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This Title includes unincorporated associations in general; their nature, formation, and dissolution; 
rights, powers, duties, and liabilities of such bodies, their members and officers, as among themselves and as 
to others, incident to the existence of the association, and legal proceedings for enforcement thereof, 


Matters not in this Title, treated elsewhere in this woik, see Descriptive- Word Index 


won nu bh OON 
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7 ©.J.8. 
§ 1. Definition, Nature, Status, and Distinc- 
tions 


a. Definitions 
b. Nature and status in general 
c Distinctions 


a. Definitions 


An “association” Is a body of persons acting togeth- 
er, without a charter, but upon the methods and forms 
used by corporations, for the prosecution of some com- 
mon enterprise. 

The term “association” does not have, in law, the 
fixed meaning accorded to “partnership” or “cor- 
poration,”+ but is used to indicate a collection of 
persons who have umited or joined together for 
some special purpose or business.2 In other words, 
it signifies confederacy or union for particular 
purposes, good or i118 In this sense it 1s a generic 
term, and may indifferently comprehend a volun- 
tary confederacy, which is a partnership dissolu- 
ble by the persons who formed it, or a corporate 
confederacy, deriving its existence from a statute, 
and dissoluble only by the law. 


As the term is commonly used, however, an “as- 
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sociation” may be defined to be a body of persons 
acting together, without a charter, but upon the 
methods and forms used by incorporated bodies, for 
the prosecution of some common enterprise.5 


The term “association” is often used as synony- 
mous with “company’”6 or “society.”? 


Particular associations, elsewhere treated in this 
work: Agricultural societies, see Agriculture §§ 
11-15; associations for care and protection of chil- 
dren, see Infants § 18 [31 C.J. p 1001 notes 17-26] ; 
associations for prevention of cruelty to animals, 
see Animals §§ 81-84; banking associations, see 
Banks and Banking § 45; bar associations, see At- 
torney and Client § 60; Beneficial Associations ; 
boards of underwriters, see Insurance § 92 [32 CJ. 
p 1052 notes 45-52]; Building and Loan Associa- 
tions; cemetery associations, see Cemeteries §§ 5- 
14 [11 CJ p 53 notes 42-47]; charitable associa- 
tions, see Charities § 2 [11 C.J. p 303 note 58-p 306 
note 82]; clearing houses, see Banks and Banking 
§§ 1074-1078, Clubs; Colleges and Universities; 
employees’ relief associations, see Master and Serv- 
ant &§ 167-170 [39 CJ. p 247 note 65-p 258 note 


z WW. R. Roach & Co v. Harding, 

181 NB. 881, 848 Il. 454 

‘Fhe term ‘association’ is a word 
of vague meaning.”—People v. Bran- 
der, 91 NE. 59, 244 Tll 26, 135 Am 
§.R. 801, 18 AnnCas 341, quoted in 
Van Pelt v. Hilliard, 78 So 693, 695, 
75 Fla. 792, Lb) RAI1918H 639 


& Fla—Van Pelt v. Hilliard, 78 So 
698, 695, 75 Fla 792, LRA1918E 
639 

Y1l—w. R. Roach & Co v. Harding, 
181 NZ. 881, 336, 848 Tll 464— 
People v. Brander, 91 N.B. 59, 244 
TH 26, 135 AmSR. 801, 18 Ann 
Cas. 341 

3 Allen v. Stevens, 54 N Y.S. 8 38 
App Div 485, 507, reversed on oth- 
er grounds 55 NHB. 668, 161 NY 
122, per Ward, J, dissenting— 
Thomas v. Dakin, 22 Wend (N.Y.) 
9, 104, quoting Johnson D. 


4 Thomas v. Dakin, 22 Wend (N. 
Y.) 9, 104—5 CJ. p 1888 note 2. 


& US—Hecht v. Malley, (Mass) 
44 SCt 462, 265 US 144 68 L 
Ed. 949—Lucas v Hxtension Ou 
Co, (CCA) 47 F (2d) 65, 66—In 
re Lioyds of Texas, (DC Tex) 48 
B.(2d) 888—Alyea-Nichols Co v. 
U. 8S, (DC.OI1) 12 F.(2d) 998, 1004 
-—Bobe v. Lloyds, (CCAN.Y) 10 
B.(2d) 780, certiorarl denied 
GLiloyds v. Bobe, 46 SCt. 472, 270 
US. 668, 70 L Ed. 778. 

Idaho.—State v. Cosgrove, 210 P. 398, 
86 Idaho 278. 


Kan—~—Mellies v Heilman, 289 P 4321, 
423, 181 Kan 230 

Mo—Clark v Grand Lodge of Broth- 
erhood of Railioad Trainmen, 423 
SW (2d) 404, 828 Mo 1084, 88 A.L 
R 560 

Or—Jubits v. Gress, 
1118, 96 Or 332 

5 CJ p 1883 note 3. 


4n “nnincorporated association” is 
an Organisation composed of a body 
Of persona united without a char- 
ter for the prosecution of some com- 
Mon enterprize—Meinhart v. Con- 
tresta, 194 NYS. 593. 


Other definitions 

(1) “An organized but uncharter- 
ed body analogous to but distin- 
guished from a corporation ”"—Pract 
Stand. D, quoted in Hecht v. Mal- 
ley, (Mass) 44 SCt. 462, 467, 265 U 
S 144, 68 L.4d 949. 


(2) “An Organized union of per- 
gzons for a good purpose; a body of 
persons acting together for the pro- 
motion of gzome object of mutual in- 
terest or advantage”—In re Lloyds 
of Texas, (D.CTex) 48 F.(2d) 888, 
885. 


(8) “An unincorporated organiza- 
tion, composed of a body of men par- 
taking in its general form and mode 
of procedure of the characteristics 
of a corporation "—In re Irwin's Hs- 
tate, 237 P. 1074, 1076, 196 Cal. 366 
—Knight v. Stevens, 72 NYS. 816, 


187 P. 1111, 


TIL—W R. Roach & Co v. Harding,|66 App Div. 267. 


181 NB. 881, 348 DL 454 


(4) “The act of a number of per- 
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sons in uniting together for some 
purpose The persons z0 joining” 
~—~—Bouvier LL. D, quoted in Pickering 
v. Alyea-N.chols Co., (CC AJII1) 21 
F (2d) 501, 6506. 


(65) “The act of a number of per- 
sons who unite or join together for 
some special purpose or business. 
The union of a company of pérsons 
for the transaction of designated af- 
fairs, or the attainment of some 
common object”"—Black L D, quot- 
ed in Pickering v Alyea-Nichols Co, 
supra, and W. R. Roach & Co. Vv. 
Harding, 181 NB. 881, 386, 348 Ml. 
454 
5 CJ p 1888 note 8 [a]. 


6 Miss—Lee Mut FF. 
State, 60 Miss 395, 398 

Tex—Muills v. State, 23 Tex 4295, 
803. 

5 CJ p 1888 note 4—12 C.J. p 220 
note 64 [a]. 


Sovereign Camp WO W. v. 
Downer, (TexCivAnp) 241 SW. 
228S—5 CJ p 1888 note & 


“Association” is “an unincorporat- 
ed society.”"——Black L D., quoted in 
Pickering v. Alyea-Nichols Co., (CCG. 
ATll.) 21 F (2d) 501, 506. 


Fraternal benefit “soclety”’ 

The word “association” has been 
held sufficiently comprehensive to in- 
clude fraternal] benefit societies and 
other organizations of like charac- 
ter—kXribs v United Order of Fores- 
ters, 177 8.W. 766, 769, 191 Mo.App. 
524, 


Ins Co. V. 


7. 


$1 


26]; Exchanges; firemen’s relief associations, see 
Municipal Corporations § 615 [43 C.J. p 847 note 
2-p 849 note 29]: Industrial Cooperative Societies; 
irrigation associations, see Waters § 30 [67 CJ. 
p 1366 note 26-p 1367 note 38]; Joint Adventures; 
labor unions, see Trade Unions; Lloyd’s insurance, 
see Insurance §§ 1410-1434 [38 C.J. p 115 note I- 
p 124 note 95]; medical societies, see Physicians 
and Surgeons §§ 79, 80 [48 CJ. p 1175 note 76- 
p 1178 note 28]; news associations, see Newspapers 
§ 24 [46 CJ. p 42 note 70-p 45 note 41]; pilots’ 
associations, see Pilots § 17 [48 C.J. p 1203 notes 
91-1]; policemen's relief associations, see Munici- 
pal Corporations § 589 [43 C.J. p 819 note 83-p 
821 note 7]; Rehgious Societies; Schools and 
School Districts. 


b. Nature and Status in General 


An association may or may not constitute a legal 
entity in accordance with applicable provisions of local 
law. 

In determining whether an association is an en- 
tity, a court of the forum will look to the state 
which created 1t,8 and, where statutes are involved, 
the courts must look to the legislative intent to de- 


& Sanchez v. Powers, (CCAN.Y)[12 Minn—St Paul Typothete v St 
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termine whether or not an association constitutes 
a legal entity.® 

Under one view an association is regarded as a 
legal entity,19 as where there are statutes, which 
will be considered i sections 35 and 36, provid- 
ing that an association may sue or be sued as 
such,1! although it 1s only as the association comes 
within the scope of the statute that 1t can be so 
recopnized.14 


As a general rule, however, and in the absence 
of applicable statutes to the contrary, it is held that 
an association 1s not a legal entity separate from 
the persons who compose :t.18 


It has been said that equity will look through the 
form to ascertain the real intent of an association 
of individuals, and will give effect to the real pur- 
poses of the orgamization in order to promote fair 
dealing and effectuate justice.14 


Where the statutes of a state provide for and 
regulate busmess concerns of only two kinds—lim- 
ited partnerships and corporations—associations do- 
ing business in such a state operate under the gen- 
eral laws of the land and not under statutory pro- 


R, 278 NYS 679, 242 App Div. 


70 (2d) 715, reversing (D.C.) 57 
F (2d) 324. 


9% Hall v. Essner, 

86. 

“Fhe ultimate judicial inquiry is 
whether the legislative intent is to 
create a legal individuality apart 
from, and legally independent of, the 
matureal persons who are interested 
an the enterprize in question "—dHall 
v. Essner, (Ind) 193 NE. 86, 89. 


(Ind.) 198 NE 


Paul Bookbinders’ Union No 837, 
102 NW 1735, 94 Minn. 861 

Ohio——Haskins v. Alcott, 13 Ohio 
St 210. 


1% US—Brown v. Protestant Epis 
copal Church in the United States 
of America, (D.C La.) 8 F (2d) 149, 
150. 

Del.—United Brotherhood of Main- 
tenance of Way Employees and 
Raulway Shop Laborers v. Kenne- 
dy, 115 A. 587, 18 DelCh 106 


10. Jardine v Superior Court in and) saan —rdaho Apple Growers’ Ass’n 


for Los Angeles County, 2 P.(2d) 
766, 213 Cal. 801, 79 ALR 391, 
appeal dismissed 58 SCt. 197, 384 
U.8. 592, 768 LEd. 510—Craig v 
San Fernando Furniture Co, 264 
P. 784, 786, 89 Cal.App 167 
‘Where a group of people are con- 
ducting a business under a common 
name, the law recognizes that group 
in its entity as a legal entity, and 
whether the group of persons see 
fit to avail themselves of the pro- 
Visions of the law and form a cor- 
poration, or whether they see fit to 
conduct that business under a com- 
mon name “ithout mcorporating, the 
legal entity still exists and is desig- 
nated by the common name adopted 
or used”—Cralig v. San Fernando 
Furniture Co, supra. 


il. Tex—Frank v. Tatum, 26 8.W. 
409, 87 Tex 204—Brotherhood of 
Railroad Trainmen v. Cook, (Civ. 
App.) 221 S.W 1049, error refused 

Vt—F. R. Patch Mfg. Co. v. Cape- 
less, 68 A. 938, 79 Vt. L. 


v. Brown, 293 P 320, 50 Idaho 34 

Ili—Cahill v. Plumbers, Gas and 
Steam Fitters’ and Helpers’ Local 
93, 288 IllApp 128. 

Ind.—Karges Furniture Co. v. Amal- 
gamated WVYoodworkers Local Un- 
ion No. 131, 75 NE. 877, 165 Ind 
421, 4283, 2 LRA(NS) 788. 

Mass-—Hanley vy. American Ry. Ex- 
press Co, 188 NEL 828, 244 Mass, 
243 

Muss—Hdward Hines Yellow Pine 
Trustees v. State, 94 So. 231, 180 
Miss. 848. 

Mo—Ruggles v. International Ass’n 
of Bridge, Structural and Oma- 
mental Iron Workers, 52 S W.(2d) 
860, 3381 Mo. 20—Newton County 
Farmers’ & Fruit Growers’ Ex- 
change v Kansas City Southern 
Ry Co, 31 S.W (2d) 803, 326 Mo 
617, adopting opmion im part 
(App) 2 SW (2d) 125—Corbett v 
Mulk Wagon Drivers’ Union, Local 
No 608, (App) 84 SW (2d) 377 

N.Y.—MacAffer v. Boston & M. R. 


20 


140, affirmed 197 NBD 328, 268 N. 
Y. 400—Saxer v. Democratic Coun- 
ty Committee of Hrie County, 291 
NYS 18—Meinhart v. Contresta, 
194 NYS 598 

N C—Tucker v. Hatough, 120 SH. 67, 
186 NC 5065. 

SC—Medlin v. Hbenezer Methodist 
Church, 129 SE. 880, 182 S.C. 498 

5 CJ. p 1834 note 20. 


Mere creatures of contract 

Unincorporated associations are 
mere creatures of contract freely 
formed at common law without any 
grant from the sovereign.—FPeople v. 
Norwegian Underwriters, 247 N.Y S. 
707, 711, 189 Misc. 70. 


ma the absence of legislation, a 
voluntary unincorporated association 
is not regarded by the law as a per- 
gon or entity —Brotherhood of Raul- 
road Trainmen v. Cook, (Tex Civ. 
App) 221 SW. 1049, error refused. 


Commuttee of an tnincorporated 
association ig not a legal entity — 
Work v. Des Moines Coliseum Co., 
(Iowa) 207 N.W. 679. 


14% White v. Pacific Southwest 
Trust & Savings Bank, (DC Cal) 
9 F.(2d) 650, affirmed in part and 
reversed in part on other grounds 
(CC A.) Johns v United Bank & 
Trust Co of California, 15 F.(2d) 
$00, certiorar: denied Johns v. Pa- 
cific Southwest Truat & Savings 
Bank, 47 SCt. 457, 278 US. 753, 
71 L.EHa 875, and Johns v. United 
Bank & Trust Co, 47 SCt 457, 
273 US. 763, 71 LEG, 874, 
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tection and restrictions, as do limited partnerships 
and corporations 15 


ec. Distinctions 


(1) Corporations 

(2) Joint stock companies 
(3) Partnerships 

(4) Trusts 


(1) Corporations 


While an association may In Ite broadest sense In- 
elude a corporation, the two terms are ordinarily used 
to denote different conceptions, “‘association’’ ordinarily 
referring to an unincorporated society. The principal 
distinction fies in the fact that a corporation ite a legal 
entity deriving its existence from franchise, whereas an 
association, in the narrower sense of the term, ie a crea- 
ture of contract without a legal entity separate from 
the individuals composing It. 

The term “association” frequently enters into the 
names bestowed upon corporations by the legisla- 
ture or chosen by the incorporators themselves, 
and 1n its broad sense it may include “corporation.” 
So the term as employed in statutes 1s frequently 
held, by reason of the object and scope of the stat- 
utes, to include “corporation,” or to be synonymous 
therewith 16 


Ordinarily, however, the two terms are employed 
to denote different and distinct conceptions; and 
the term “association” is generally used in a re- 
stricted sense as relating to urincorporated socie- 
ties.17 Statutes providing that an association may 
be sued as such, which will be considered in sec- 
tion 36, do not thereby convert an unincorporated 
association into a corporation.18 Associations dif- 
fer from corporations in many respects. The in- 


15. Betts v Hackathorn, 252 SW 
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NY—In re Merritt's 


$1 


dividuals composing an association act by virtue 
of a mere agency, as will be shown in subsequent 
sections, while a corporation acts in 1ts own per- 
son.19 Asa rule, associations, unlike corporations, 
are not creatures of the state, have no power of 
perpetual succession, no right to use a common seal, 
cannot contract under a corporate name, and can- 
not take, hold, or dispose of property as a collec- 
tive whole *9 A distinction which has been drawn 
by the courts is that, as shown in the precedmg 
subsection, an association is ordinarily not a legal 
entity distinct from its component individuals, 
whereas a corporation is always and necessarily a 
distynct and separate legal entity *2 


In determining in any case whether or not an 
association authorized or recognized by statute 1s a 
corporation, regard 1s to be had to the powers and 
faculties bestowed on or possessed by the associa- 
tion rather than to the name given to it; associa- 
tions having all the essential attributes of a cor- 
poration are corporations, even though they may 
be declared by the legislature not to be such, and 
associations not possessed of such attributes are not 
corporations, although they may be so called 22 
Where no steps were taken to incorporate an as- 
sociation beyond the mere signing of articles of 1n- 
corporation, the association has been held to be a 
voluntary unincorporated association.®8 


(2) Joint Stock Companies 


While the word “association” may Include a “joint 
stock company,’’ the terms are ordinarily employed to 
denote different conceptions, as an association is ordi- 
narily unable to issue stock or transferable member- 
ships. 


Will, 209 N —Branagan v. Bruckman, 1223 N 


602, 159 Ark 621, 31 ALR 847 


146. Tri-State Fair Association v 
Lasell, 187 NW 824, 45 SD 414 
—§ CJ. p 1883 notes 7-9, p 1334 
note 10 


Gonstruction of statute 

‘If an entity with legal individu- 
ality 1s created, it follows that this 
legal person possesses the ordinary 
corporate advantages, unless some 
appropriate legislative action ex- 
pressly provides otherwise On the 
other hand, if a legal individuality 
is not created by the statute which 
affects the conduct of the enterprise 
in question, then the natural per- 
sons interested in the enterprise in- 
cur all the obligations and liabilities 
of common-law partners, except in 80 
far as these are limited by statute 
or enforceable contracts”—Hall v 
Hissner, (Ind) 193 NH 86, 89 


27. U.S.—In re Lloyds of Texas, (D 
C.Tex) 48 SW (2d) 3883. 


YS 248, 249, 124 Misc 709 
Wash —Hngvall v Buchie, 1382 P 

231, 78 Wash 5384 
5 CJ p 1334 note il 

“The word ‘corporation’ has a defi- 
nite legal meaning, and difters es- 
sentially from an ‘association,’ which 
may or may not be incorporated "— 
In re Merritt's Will, supra 


18. F R Patch Mfg Co. v. Cape- 
less, 68 A 988, 79 Vt. L 


19. Niagara County v. Peo, 7 Hull 
(NY) 5604 

20. Ostrom v. Greene, 55 NH 919, 
161 NY. 358, 861, affirming 52 N 
YS 1147, 30 AppDiv 621, which 
affirmed 45 N.Y¥S 852, 20 Musc 
177—Branagan v. Bruckman, 122 
N.YS 610, 67 Miso 242, affirmed 
180 NYS 1106, 145 App Div 960. 


21. Ostrom v Greene, 55 NE 919, 
161 NY. 3658, 361, affirming 652 N. 
Y.S 1147, 30 App Div 621, which 
affirmed 46 NYS 6652, 20 Misc 177 
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YS 610, 67 Misc 242, affirmed 130 
NYS 1106, 145 App.Div 950— 
5 CJ. p 1834 notes 19, 230—14 C.J 
p 68 note 40 


2a. US—tLiverpool, etc, L, etc, Ins. 
Co v Oliver, 10 Wall 566, 19 L 
Hd 1029, affirming 100 Mass 581 
—In re Carthage Lodge No 365, L 
OO F, (DCNY) 330 F 694— 
Keystone Bank v Donnelly, (DCG 
Pa) 196 F 8&32—Fargo v. Louis- 
vile, N A &C. R Co, (CCInd) 
6B 787, 10 Biss. 273. 

N J—Edgeworth v Wood, 38 A. 940, 
58 NJ Law 4638. 

N Y—Sandford v. New York, 15 
How Pr 172—People v Watertown, 
1 Hull 616, 26 Wend. 686 

Pa,—Keystone Bank vy. Donnelly, 21 
Pa Dist 621 

14 CJ p 68 notes 41, 42 


23. Harms v Ashdown Potato Cur- 
ing Ass’n, 284 SW. 765, 171 Ark. 
399. 


gl 


The term “association” may include “joint stock 
company,”4 but it does not necessarily include that 
term,°5 and, strictly speaking, 1s not applicable 
thereto, since a voluntary association cannot issue 
stock, and the right of membership 1s not transfera- 
ble, at least not without the consent of the associa- 
tion itself.°6 


(3) Partnerships 


While an association may In a broad sense be char- 
acter zed as a partnership, in ite strict meaning it :8 
distinguishable therefrom, as with respect to the effect 
of the death of a member as not working a dissolution 
of the association and the lack of power in an individual 
associate to bind his fellow associates. 


It has been said that the word “association” 1s a 
generic term which may properly comprehend not 
only a corporation, as shown 1n the preceding sub- 
section, but also a partnership,*? and in a number 
of cases it has been broadly stated that an as- 
sociation, Or one organized for business purposes, 
1s essentially a partnership *8 


24 N Y—<Austin v Searing, 16 NY 
118, 69 AmD 665. 

§SD—State v Taylor, 64 NW. 648, 
550, 7 S.D 688, quoting Anderson 
L.D 

25. Peo v. Brander, 91 NH. 59, 244 
Tm 26, 186 AmSR. 801, 18 Ann 
Cas 341 


26. Ostrom v Greene, 55 NB 919, 
161 N¥. 858, 361, affirming 62 N 
YS 1147, 30 App Div 621, which 
affirmed 45 NYS. 852, 20 M.sc 


supra 
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fined and governed by their articles) 30. 
of association and by-laws 
absence of contravening statutes, the 
articles and by-laws, when not 1nim1i- 
cal to the mghts of third persons nor 
contrary to public policy, govern the 
rights and relations and determine 
the pecuniary liability of the mem- 
bers inter sese""—Hngvall v Buchie, 


“At common law an unincorporated 
association, az regards its rights and 
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Strictly speaking, however, an unincorporated as- 
sociation is neither a partnership?9 nor, 1t has been 
said, a quasi partnership,®9 although it 1s rated as 
a partnership so far as its capacity to sue and to 
be sued 1s concerned *1 In any event, the members 
thereof, whatever may be their relation and liability 
to third persons dealing with the association, are 
not partners inter sese, since the bankruptcy, death, 
or retirement of a member does not of necessity 
work a dissolution of the association, and there 
exists no authority in a single member to bind the 
others 34 


This is especially true of associations which are 
not engaged in business enterprises and the objects 
of which do not contemplate profit and loss, but 
which are organized for moral, social, benevolent, 
literary, scientific, political, or other like purposes, 
or for the purpose of recreation or amusement.38 
As to these it 1s generally held that they are not 
partnerships, and that members are not partners,®4 


Chastain v. Baxter, 31 P (2d) 
21, 24, 189 Kan 381—6 CJ. p 1384 
note 80 


31. Chastain v. Baxter, supra—b Cc 
J. p 1884 note 31. 


32 US—In re Lioyds of Texas, (D 
C Tex) 43 F (2d) 388 

Id@aho—State v Cosgrove, 210 P. 398, 
36 Idaho 278 

Kan—Chastain v Baxter, 31 P.(2d) 
21, 24, 189 Ken $881 

Mo—Bentley v Hurley, 


In the 


299 SW. 


177-—Branagan v Buckman, 122 
N.Y 8. 610, 67 Misc 242, affirmed 
180 NYS. 1106, 145 App Div. 950 


Zhe New York Stock Hxrohange 
has been held to be a voluntary as- 
sociation of its members and not a 
joint stock company —Commercial 
Tel. Co v. Smith, 47 Hun (N Y.) 494 


37. Chastain v Baxter, 31 P (2d) 
ai, 24, 189 Kan. 381—5 CJ. p 1284 
mote 27. 


s US—In re Lioyds of Texas, (D. 
C.Tex) 43 F.(2d) 383. 

Colo—Fisher v. Colorado Central 
Power Co, 29 P.(2d) 641—Ruchard- 
gon v. Keely, 142 P. 167, 58 Colo. 
4%. 

Pa.—McNeal v. Farmers’ Market Co., 
483 Pa.Super. 420. 

Vt—Houghton v. Grimes, 185 A 165, 
100 Vt 99—E.. R. Patch Mfg. Co. v. 
Capeless, 68 A. 938, 79 Vt 1 

Wash—EHngvall v. Buchie, 182 
231, 283, 73 Wash 634. 

47 CJ. p 664 notes 61, 62. 
“Voluntary asSociations organized 

for business purposes bave no well- 

defined legal status. They are not 
corporations, nor are they, strictly 
speaking, partnerships. They must, 
however, ex necessitate, be treated 
as partnerships in all things not de~ 


P. 


habilities, 18 fundamentally a large 
The relation of the 
members composing it 1s to each 
other and to the outside world, that 
of partners ”"—Houghton v Grimes, 


partnership 


185 A 15, 18, 100 Vt 99—F R 
Patch Mfg Co v Capeless, 68 A 
988, 939, 79 Vt. L 


23. US—In re Lloyds of Texas, 


(DC Tex) 48 F.(2d) 383 


Idaho—State v Cosgrove, 310 P 393, 


86 Idaho 278. 


Kan—Chastain v Baxter, 31 P.(34) 


21, 24, 139 Kan. 381 


N Y—Brower v Crimmins, 121 NY. 


S 648, 67 Misc 68 
Wash —Engvall v. 

2381, 73 Wash. 5384. 
§ CJ. p 1334 note 29, 


Anomalous position of association 
“A nonprofit voluntary association, 
such ag the one of which plaintiffs 


are members, seems to occupy an 
It 


anomalous position in the law. 
is not a partnership, yet, in refer-~ 
ence to the rights of the members 


tent by the application of the prin- 
ciples of law pecular to partner- 
ships.”—Bentley v. Hurley, 299 S.W. 
604, 606, 222 Mo.App 61. 
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Buchie, 182 P. 


604, 222 Mo.App 61 

N.Y —Brower v Crimmins, 
YS 648, 67 Misc 68 

5 CJ. p 1884 note 33. 


33 Kan—Chastain v Baxter, $1 P. 
(3a) 21, 24, 189 Kan 381 

Mo—Bentley v Hurley, 299 SW. 
604, 222 MoApp 5L 

Pa—Franklin Paper Co v. Gorman, 
76 Pa Super. 276, 280 

S C—-Medlin v BHbenezer Methodist 


121 N. 


Church, 129 SH 830, 1382 8s.G 
498 
47 CJ p 664 notes 65, 66, p 665 
notes 67—79 
“Voluntary associations, for social, 
political oor charitable purposes, 


and the lke, are not partnerships, 
nor have their members the powers 
and responsibilities of partners "— 
Franklin Paper Co. v. Gorman, su- 
pra. 


3% Kan-—Chasiam v. Baxter, 31 P. 
(2d) 21, 24, 189 Kan 381. 
Mo—Bentley v Hurley, 299 SW. 
604, 222 Mo App 651. 
N Y—Hale v. Hirsch, 199 N.Y.S. 514, 
205 App Div 3808 
5 CJ. p 1385 note 87 
Associations, the objects of which. 
are political rather than for purposes 
of trade or profit, are not partner- 
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either as between the members themselves,?5 or 
as between a member and the association,®® or as 
between members and third persons dealing with 
them or the association.87 So no partnership exists 
between the members of an association organized 
to preserve the properly of the community from 
destruction by fire,88 or between members of an as- 
sociation of individuals or firms the objects of 
which are the mutual protection, benefit, and ad- 
vancement of the interest of the association or its 
members,®9 mutual insurance,*0 avoiding competi- 
tion between its members,*! promoting business 1n- 
tercourse between members,#? or to designate and 
maintain a uniform scale of prices and equitably to 
distribute work,*®8 or to adopt a uniform basis of 
just and equitable dealings between the members 
of the association and their employees 44 
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Where, however, the association is organized for 
commercial purposes, and operated for pecumiary 
profit, it 1s no more than a partnership, and the 
rights and liabilities incident to that relation at- 
tach to its members, as well between the members 
themselves,45 as between a member and the as- 
sociation,46 and as between members and third 
persons dealing with them or the association.‘7 


Associations organized to share losses have been 
held not partnersh:ps 48 


(4) Trusts 


The presence of “associates” [n an association and 
the lack thereof in a trust serves to differentiate the one 
from the other. 

Although there is authority to the effect that a 
business or common-law trust is an association,*® 


ships —American Art Works v. Re- 
publican State Committee, (Okl) 60 
P (2d) 786. 

A political party organized as a 
voluntary, unincorporated associa- 
tion, is in no sense a partnership — 
Hale v. Hirsch, 199 NYS 6514, 205 
App Div. 308. 


35. Kan.-—Chastain v. Baxter, 81 P. 
(2d) 21, 24, 189 Kan. 381 

Mo —Bentley v. Hurley, 299 S W. 604, 
222 MoApp 651 

58 CI p 1885 note 38 


a6. Kan—Chastain v Baxter, 
(2d) 21, 24, 189 Kan. 881 

Mo—Bentley v. Hurley, 299 
604, 222 Mo App. 51. 

5 CJ p 1885 note 39. 


37. Kan—Chastain v Baxter, 
(2a) 21, 24, 189 Kan. 381. 
Mo.~—Bentley + Hurley, 299 
604, 222 MoApp 61 
5 CJ. p 1885 note 40. 


38. Thomas v. Hilmaker, 1 Pars Eq 
Cas.(Pa) 98. 


C. 249 
L—A J Lindemann, etc, Co v. 

Advance Stove Works, 170 Ill App 

423. 

Ind—Laycock vy. State, 36 NE 187, 

136 Ind. 217. 

-Mich—Brown v. Stoerkel, 41 N.W. 
921, 74 Mich. 269, 3 L.RA. 430. 
_Minn—St. Paul Typothete v. St. 

Paul Bookbinders’ Union No 37, 

102 NW 1725, 94 Minn. 351, 3 Ann. 

Cas 695 
Mo.—Muissourl Bottlera’ Assoc v. 

Fennerty, 81 MoApp 5626 
Neb—Hdgerly v. Gardner, 

1004, 8 Neb 1380 
Pa—Leech v. Harris, 2 Brewst. 671. 
47 CJ. p 665 note &1. 

A workman's tnion, the objects of 
which are the elevation of the craft 
to its proper position in the ranks 
of the workers, to encourage a high- 

-@r standard of skill among its mem- 


81 P 
8.W. 


81 P 
SW. 


1 N.W. 


bers, to inculcate feelings of friend- 
ship in the craft, to assist in se 
curling e.:nployment, to reduce hours 
of employment, to secure higher wa- 
ges, etc, 18 not organized for any 
purpose of trade or profit.—Rohde v. 
U S, 34 AppDC 249, 254 To same 
effect St Paul Typothete v. Book- 
binders’ Union No 37, 102 N.W. 726, 
94 Minn 861, 8 AnnCas 696 


& lodge to unite railroad trainmen 
to promote their general welfare, and 
advance their interests, social, mor- 
al, and intellectual, and to protect 
their famiuhes by the exercise of a 
systematic benevolence, etc, ww not 
organized for trade or profit so as to 
constitute a partnership —Laycock v. 
State, 36 NE 137, 186 Ind. 217. 


40. People v Security L Ins, etc, 
Co, 78 NY 114, 84 AmR. 523, 7 
AbbNCas 198—Bewley v U 8 
Equitable L Assur. Soc, 61 How 
Pr(NY) 344 


41. State v Kansas City Live Stock 
Exch, 109 SW 675, 211 Mo. 1831, 
124 AMSR 776 


42. Missouri BSBottlers’ <Assoaw v 
Fennerty, 81 MoApp 52365. 


43. Potter v Morris, etc, Dredging 
Co, 46 A. 587, 69 NJ.Hq. 422. 


44. Webster v. Taplin, 29 Ohio Cir 
Ct 6543, affirmed 81 NH. 1196, 76 
Obio St 590 


45. Ala—Duinsmore v. J. H Calvin 
Co, 108 So 588, 214 Ala. 666. 

Cal—Burks v Weast, 228 P 641, 67 
CalApp 745—Webster v. San Joa- 
quin Fruit & Vegetable Growerr’ 
Protective Ass'n, 162 P. 654, 32 
Cal App 264 

Fla —Johnston v Albritton, 134 So 
568, 101 Fla 1285, followed in 1384 
So 566, 101 Mla 1290. 

Kan.—Chastain v. Baxter, 81 P.(2d) 
21, 24, 189 Kan. 381. 

Miss —Bolsgerard v. Wall, 9 Miss 
404. 


Tex—Oll Lease & Royalty Synd- 
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cate v Beeler, (Civ App) 217 S.W. 
1054, error refused 
5 CJ p 1836 note 41. 


46. Chastain v. Baxter, 31 P.(2d) 21, 
24, 189 Kan. 381—5 CJ. p 1385 
note 42. 


47. Chastain v., Baxter, supra-—5 C. 
J. Dp 1385 note 43 


48. Marshalltown Mut. Plate Glass 
Ins Asas’n v. Bendlage, 191 N.W. 
97, 195 Iowa 1200, rehearing over- 
ruled 193 NW. 448, 195 Iowa 1200. 


Association of merohants to share 
losses from plate glass breakage 
An essential element of a part- 
nership 1s the sharing of profits and 
losses, and hence a mutual unincor- 
porated association, not organised 
for pecuniary profit, but composed of 
local merchants, owning 1¢al estate, 
for the purpose of sharing losses on 
the breakage of plate glass is not @ 
pertnership — Marshalltown Mut. 
Plate Glass Ins Ass’n v. Bendlage, 
181 NW 97, 195 Iowa 1200, rehear- 
ing overruled 198 NW. 448, 195 Iowa 
1200 


48. Idaho—State vw Cosgrove, 310 
P 3938, 36 Idaho 278 

Mass —Adams v. Swig, 125 NH 857, 
234 Mass. 584. 


mm Washington 

A. common-law business trust, the 
declaration of trust of which pro- 
vides that the trustees shall not be 
personally liable for their own acts; 
that a certificate holder shall not be 
liable for the acts of other certifi- 
cate holders or of the trustees; that 
the joint property shall be held free 
from the rules of tenancy im com- 
mon; that the organization shall 
not be dissolved by death of a cer- 
tificate holder or trustee: that the 
certificates are assignable without 
consent of other shareholders; that 
the organization shall transact busi- 
ness through the majority of its 
trustees; that the association shall 


§1 


strictly speaking, the two forms of organization are 
not identical. 


While express trusts and voluntary associations 
established by written instruments may in some in- 
stances run into each other and have factors in 
common, the former may exist without the element 
of association between the beneficiaries,59 and 
thcrcin lies the distinction between an “associa- 
tion” and a “trust 751 


§ 2. Statutory Provisions 


Reasonable statutory reguiations of associations are 
valid. 


The courts have upheld the validity of statutes 
permitting suits to be maintained against an as- 
sociation for any cause of action upon which plain- 
tiff there could maintain suit against the mem- 
bers of the association ,52 or providing that juris- 
diction may be acquired over an association doing 


have power to make by-laws and 
have a common seal to sue and be 
sued, to recelve and grant, and pur- 
chase and hold lands and chattels 
in the names of the trustees with 
perpetual succession, is an “associa~ 
tion with the powers and privileg- 
es of corporations not possessed by 
individuals and partnerships,” with-~ 
im Const. art 12 $ 5, defining corpo- 
rations.—State v. Hinkle, 219 P 41, 
43, 126 Wash 581 


50. Bouchard v. First People’s 
Trust, 148 NE 8965, 253 Mass 3651. 


5L. Morrissey v Commissioner of 
Internal Revenue, 56 SCt 289, 296 
U.S 844, 80 LEd 263, afirmug 
(CC A.) 74 F.(2d) 808, certioran 
granted 65 S.Ct &28, 296 US. 725, 
79 LEHd 1677 


Term “association” implies assgoci- 
ates and entering into joint enter- 
prise for transaction of business, 
thus differing from ordinary “trust” 
whereby property 18 to be held on 
specified trusts for benefit of named 
or described perzsons—dorrissey v 
Commissioner of Internal Revenue, 
566 SCt 289, 296 U.S 344, 80 LEd 
263, afirming (CCA) 74 F (2d) 803, 
certiorari granted 55 S Ct 828, 295 
US. 726, 79 LEG 1677. 


&2@ Grand International Brotherhood 
of Locomotive Engimmeers v Green, 
98 So. 569, 210 Ala. 496, error dis- 
misged 44 SCt. 636, 266 U.S. 576, 
68 L. 4. 1187 
The statute is remedial sm charac- 

ter and “must be hberally construed 

to advance the competent legisla- 
tive purpose.”—Grand International 

Brotherhood of Locomotive Eng:- 

neers v. Green, 98 So 6569, 571, 310 

Alea. 496, error dismissed 44 SCt 

636, 265 US. 576, 68 L Dad 1187. 

53. Cal—Jardine v. Superior Court 
im and for Los Angeles County, 2 


Mont —State ex rel 


58 P (2d) 278 


70 LEd 778. 


Moulders’ Union, 
Mich 3854 

§ C—Bllott v. 
Church, 186 SE 


gal entity 


statute-—U. 
Mich. 854. 


§Ct. 61, 278 US. 


Erie County, 206 
Misc. 859 

Secret societies 
Under its police 
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P (24) 756, 218 Cal 801, 79 ALR 
291, appeal dismissed 62 SCt. 197, 
284 US 592, 76 L.Ed 510 


Court of First Judicial Dist. in 
and for Lewis and Clark County, 


Statute should be liberally construed 

A statute relating to service of 
summons On an unincorpolated as- 
sociation should receive a liberal 
construction —Jardine Vv. 
Court in and for Los Angeles County, 
2 P (2d) 756, 218 Cal 801, 79 ALR 
291, appeal dismissed 52 SCt. 197, 
£84 US. 592, 76 L. Hd. 510 


64. Bobe v. Lioyds, (CCANY) 10 
F (2d) 780, certiorari denied Lloyds 
v Bobe, 46 SCt. 472, 270 US 663, 


55. Mich—U S. Heater Co. v. Iron 


Greer 


Wot invahd az applicable to nonle- 


Such statutes are not invalid as 
being beyond the power of the leg- 
islature m authorizing actions by 
associations which are not legal en- 
tities and which are not made so by 
S Heater Co. v. 
Moulders’ Union, 88 N. 


56. People of State of New York 
ex rel, Bryant v. Zimmerman, 49 


62 ALR 785, affirmimg 150 NB 
497, 241 N.Y. 405, 48 ALR 909, 
which affirmed 210 NYS 269, 218 
App Div. 414, which affirmed Peo- 
ple ex rel Bryant v Sheriff of 
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business by service of process upon one or more of 
its members,5® or upon specified officers of the as- 
sociation 54 or that an action may be maintained 
by or against an association in 1ts Common or as- 
sociate name ,55 or requiring ceriain associations to 
file a list of members with constitution and mem- 
bership oath 56 A statute providing that an unin- 
corporated association may be sued without naming 
the individual members, by service on an agent of 
the association, and that the property of individual 
members shall be lable for satisfaction of a judg- 
ment against the association has been upheld as 
valid 57 


The validity of statutes regulating the practice of 
law by associations will be considered in § 12 infra. 


§ 3. Organization 


In the absence of statutory provisions and under the 
general rule, the organization of unincorporated asso- 


“may prescribe and apply to asso=- 
eclations having an oath-bound mem- 
bership any reasonable regulation 
calculated to confine their purposes 
and activities within limits which 
are consistent with the nghis of oth- 
ers and the public welfare The re- 
quirement in section 638 [of the N.Y. 
Civil Rights Law] that each associ- 
ation shall fille with the secretary of 
state a sworn copy of its constitu- 
tion, oath of membership, etc, with 
& lst of members and officers Js such 
a@ regulation It proceeds on the two- 
fold theory that the state within 
whose territory and under whose 
protection the association exists is 
entitled to be informed of its na- 
ture and purpose, of whom it is com- 
posed and by whom its activities are 
conducted, and that requiring this 
information to be supplied for the 
public files will operate as an effec- 
tive or substantial deterrent from: 
the violations of public and private 
right to which the association might 
be tempted 1f such a disclosure were 
not required. The requirement is not 
arbitrary or oppressive, but reason- 
able and likely to be of real effect. 
Of course, power to requne the dis- 
closure includes authority to pre- 
vent individual members of an as- 
sociation which has failed to com-= 
ply from attending meetings or re- 
taining membership with knowledge 
of its default’—People of State of 
New York ex rel. Bryant v. Zimmer- 
man, 49 SCt. 61, 65, 278 US 68, 75 
LEA 184, 62 ALR 785, affirming 
150 NH. 497, 241 NY 405, 48 A 
LR. 909, which affirmed 210 NYS 
269, 218 App Div. 414, which affirm- 
ed People ex rel Bryant v Sheriff 
of Erie County, 206 NYS 6588, 123 
Misc, 859. 


6&7. Elhott v. Greer Presbyterian 
Church, 186 8.E. 651, 181 S.C. 84. 


Cook v. Distmct 


Supe11or 


88 NW. 889, 129 


Presbyterian 
651, 181 SC. 84. 


Iron 
- 889, 129 


68, 75 Ld 184, 


N.Y.S. 633, 128 


power, the state 
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crations rests upon the contract of the associates, usually 
embodied in a written instrument designated ‘“‘constitu- 
tion” or ‘‘articies of association.”” In some states there 
are statutes providing for organization of associations. 
The organization of voluntary associations, un- 
like that of corporations, does not, as a rule, de- 
rend upon statutory provisions, but as to manner 
oid effect 1s within the discretion of the associ- 
atcs,28 who may combine for any lawful purpose 59 
They are generally formed by the voluntary associ- 
ation of individuals under the common-law right of 
contract 69 The contract of association may prop- 
erly be, and generally 1s, embodied in an instrument 
termed “articles of association” ot “constitution,”’§2 
which, when duly adopted by the associates, gov- 
cms the powers and rights, and duties and liabili- 
ties, of the association and its members, 1n corres- 
pondence to the charter of a corporation ,®2 and 
apart from this contract of association, whatever its 
form, the association has no existencc®? and no 
powers, as will be considered in § 12 infra. 


In some states general statutes have been enacted 
expressly authorizing individuals to unite, for pre- 
scribed purposes, as a voluntary association under 
a distinguishing associate name,§* and, as will be 
shown 1n specific titles, statutes exist in some states 
providing for the organization of particular kinds 
of associations, 


§ 4. Legality of Object 

The objects of an asscclation must be legal, al- 
trough where the principal purposes of an association 
are lawful it will not be wholly defeated by reason of the 
illegality of other and separable purposes. 

To render the organization effectual, the objects 
of the association must of course be lawful, an 
association formed to carry out an iulegal purpose 
16 a nullity.66 Where, however, the main purposes 
of the association are legal, the organization 18 not 
wholly defeated by reason of the illegality of other 
separable purposes; and an association whose gen- 
eral objects are legal 1s not invalidated by reason 
of the fact that some of its rules are contrary to 
public policy, but 1f a material part of the rules of 


5S Laycock v State, 36 NE. 
186 Ind 317, 228 


cS) Wilner v Silverman, 71 A 
109 Mid 3841, 24 LRA(NS) 


c). Brown v Stoerkel, 41 NW 
74 Mich 369,83 LRA 480—5 CJ 
P 1386 note 49 


Cl. Goller v Stubenhaus, 184 NYS 


note 51 


cz Lexy v. Magnolia Lodge No 29 
LO. O F, 42 P. 887, 110 Cal 297. 
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187,|68 Kerr v. Hicks, 70 SH. 468, 154, 67. 
NC. 265, 88 LRA(NS.) 529. 

64. Davison v. Holden, 
55 Conn 1038, 8 AmSR 40—5 C 
J. p 1885 note 45 

921, 66. US—wWaterhouse v Comer, (C. 
CGa) 55 F. 149,19 LRA 408. 

Mich —Brown v. Stoerkel, 41 N.W. 
921, 74 Mich 369, 3 LRA. 480. 

1043, 77 Misc 29—5 CJ p 1836)5 CJ. p 1886 note 67. 

66. Tracy v Banker, 49 
170 Mass 266, 39 L. R.A. 508—5 C |71. 
J. p 1886 notes 58-60. 
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an association are illegal, and they cannot be elim:- 
nated without defeating the avowed objects of the 
association, the entire organization fauls.66 


If the expressed objects of an association are 
lawful, the association is not rendered an unlaw- 
ful one by reason of the fact that its principal of- 
ficer commits illegal acts in the course of his 
duties 57 


§ 5. Estoppel to Deny Existence 


Either an association doling business as a legal en- 
tity, or one dealing with :t as such, may be estopped 
to deny the existence of the association. 


An association in fact doing business as a legal 
entity may be estopped to deny its own existence ;6& 
and one who deals with an association as a legal 
entity capable of transacting business, and in con- 
sequence receives from 1t money or other things of 
value, 1s estopped from denying the legality of its 
existence.89 


§ 6. Reorganization 


Reorganization of an association under a new name 
will not necessarily destroy the identity of the old or- 
ganization, although where a substantial change takes 
Place In connection with reorganization the old and the 
new may not be regarded as identical, 

The reorganization of an association under a new 
name, with a partial change in the personnel of 
officers and members, will not necessarily destroy 
the identity of the old associaton, 1f the objects 
and purposes of the reorganized body are identical 
with those of the old.79 So a subordinate society 
does not cease to exist because, by virtue of a 
change in the constitution of the parent society, its 
membership 1s changed by enlargement, and its 
methods of internal administration are altered, and 
accordingly it retains its property rights under the 
methods of administration.71 Where, however, an 
association adopts a new constitution and a new 
name, elects new officers, changes the amount of 
dues, and transfers the assets of the old to the new 
association, the two associations are not identical, 


U. S v. Gomes, 8 Philippine 630. 

6& Clark v. Grand Lodge of Broth- 
erhood of Railroad Trainmen, 43 
SW (2d) 404 829 Mo 1084, 88 A. 
LR 1650. 


63. Petty v. Brunswick, etc, R. Co, 
85 SE 82, 109 Ga 666. 


70. Crawford v. Athletic Assoc, 832 
NW. 944, 111 Iowa 736—5 C.J. p 
1336 note 65 


Monroe County Alliance v. Ow- 
ens, (Miss) 26 So 876. 


10 A. 6515, 


N.H. 308, 


§ 7 


and hence members of the old association are not 
ipso facto members of the new.7* 


§ 7. Consolidation with Other Organization 


Consolidation of an association with another amounts 
to a dissolution. A transfer of the members and prop- 
erty of one association to another to the extinguishment 
of the former cannot be effected by mere majority vote. 

The amalgamation or consolidation of an associa- 
tion with another similar organization amounts 
practically to a disbandment and dissolution of the 
association.’8 A transfer of the members and prop- 
erty of the association to anotker similar organ- 
ization to the extinguishment of the former cannot 
be effected by the vote of a mere majority,’* es- 
pecially where a quorim of the association secks to 
maintain its existence.75 


§ 8. Incorporation of Existing Association 


An existing association may merge with or become a 
corporation under statutory or contractual authority, but 
not otherwlee in the event of an ineffectual attempt to 
meorporate an association, the existence, property, and 
membership of the association remain distinct from any 
corporation which may be formed as a purported suc- 
cessor of such association. 


In the absence of either statutory or contractual 
authority, an unincorporated association cannot 
change into a corporation.76 


In some states statutes exist which authorize 


72. Konta v. St Lows Stock Exch, 
87 S.W. 969, 189 Mo 26 


73 Rosenthal v. Reinfeld, 96 N.Y 
S. 199, 48 Misc. 662 


74 Hill v. Rauhan Aarre, & NE 
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voluntary associations to become incorporated. If 
such a law is in existence when a voluntary associa- 
tion is formed, it must be deemed to be incorpo- 
rated into the association agreement by necessary 
implication, and every member must be conclusively 
presumed to have impliedly agreed, in joming the 
association, that 1t might at any future time be con- 
verted into a corporation in accordance with the 
statutes regulatmg the matter.7? In the absence 
of such a statute, or of some similar provision in 
the laws of the society, or of a resolution author- 
izing imcorporation, neither the officers of an as- 
sociation,’® nor any number of the members less 
than all,79 nor a majority of the branches of an as- 
sociation,®9 nor a minority of the membership,8= 
have or has power to incorporate the association; 
and if they proceed to do so without authority, 
equity will restrain them at the instance of the dis- 
senting members 82 


Where an attempt to incorporate an existing un- 
incorporated association, or to merge stich associa- 
tion into a corporation, 1s ineffectual, such action in 
no wise affects the existence®’ or property®* of the 
association, which remains a quasi entity distinct 
from the entity of the new corporation,®5 and no 
member of the association can or does become a 
member of the corporation without his knowledge 
and consent.86 Under such circumstances, an elec- 


shown, the charter did not confer|National Organization of the New 
corporate status on local posts, and| England States v Zuraw, 94 A. 976, 
local posts obtained charters from/89 Conn. 616. 

the national organization —American | 91. 
Legion, Wilhbam Frank Martin Post 


Hope of Alabama Lodge of Odd 
Fellows v. Chambless, 103 So 54, 


924, 200 Mass. 488 
76. Hill v. Rauban Aarre, supra. 


76. Great Council of Improved Or- 
der of Red Men of State of New 
Jersey v. hlohican Tribe, No. 64, 
Improved Order of Red Men, 114 
A. 440, 92 NIEq 598. 


Mexolution ineffectual 

An unincorporated association can- 
not, by resolution or other act of 
the members present at a meeting, 
become changed into a corporation, 
thera being neither authority there- 
for by statute, nor even in the con- 
tract of aszociation.—Great Council 
of Improved Order of Red Men of 
State of New Jersey v. Mohican 
Tribe, No. 64, Improved Order of 
Red Men, 114 A. 440, 92 N.J Eq, 
593 


Posts subsequently organized not in. 
corporated by inoorporation of 
state “Legion” 

The incorporation of a state de- 
partment of the American Legion 
was held not to give corporate sta- 
tue to local posts thereafter organ- 
ized, where the general consent of 
the body to incorporation was not 


No 185, Department of Texas, v. Big 

Spring Veterans, (Tex.CivApp) 78 

SW (2d) 594. 

77. Spiritual, etc, Temple v. Vin- 
cent, 105 NW 1026, 127 Wis 98 
—5 CJ p 13386 note 69 


7% NY—Rudolph v Southern Ben 
League, 7 NYS 185, 23 Abb N Cas 
199 

SC.—Southern Steam Packet Co. v. 
Magrath, 16 SC Hq, 98. 


79. Hamaty v. St. George Ladies 
Soc. 181 NE 1775, 280 Mass. 58 
-~—~Balukonis v. Lithuanian Roman 
Catholic Ben. Soc. of Most Sacred 
Heart of Jesus, 172 NB 5065, 272 
Mass 366—5 CJ. p 1887 note 732 


SO. First Russian National Organ- 
ization of the New England States 
v. Zurew, 94 A. 976, 89 Conn 616 


Acceptance of charter not merging 
Whole association 

A majority of the branches of a 
voluntary association were held 
without power, under the by-laws, 
to bind the association by their ac- 
ceptance of the charter of a corpo- 
ration, 80 as to merge the association 
in the corporation—First Russian 
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Tex —American Legion, 


212 Ala. 444 


8&3. N Y—Rudolph v. Southern Ben. 
League, 7 NYS 185, 28 AbbN. 
Cas. 199—McGlynn v. Post, 21 Abb 
N Cas 97 

Wis —Spuiritual, etc, Temple v. Vin- 
cent, 105 NW. 1026, 127 Wis. 93. 


&% Great Council of Improved Or- 
der of Red Men of State of New 
Jersey v Mohican Tribe, No. 64, 
Improved Order of Red Men, 114 
A 440, 92 NI Hq 593 


& N.J—Great Council of Improved 


Order of Red Men of State of New 
Jersey v. Mohican Tribe, No 64, 
Improved Order of Red Men, supra. 
William 
Frank Martin Post No 185, De- 
partment of Texas v Big Spring 
Veterans, (CivApp) 78 S'W (2d) 
594. 


85. Great Council of Improved Or- 


der of Red Men of State of New 
Jersey v. Mohican Tribe, No 64, 
Improved Order of Red Men, 114 
A. 440, 92 NJ Bq 598. 


86. Great Council of Improved Or- 


der of Red Men of State of New 
Jersey v. Mohican Tribe, No. 64, 
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tion Of new officers by the association is lawful,7 
the books and records remain the property of the 
association,®8 title to the property of the associa- 
tion remains vested in the trustees for the benefit 
of the association even though they may resign as 
trustees of the association and be elected trustees 
of the corporation,®® and in a proper case the as- 
sociation may be entitled to an accounting,®9 or 
to the appointment of a receiver of the property 91 


Members of a chapter of a national association 
who have recognized it after notification of its in- 
corporation may be estopped to deny the validity 
of the incorporation or to contend that the :ncor- 
porated association did not succeed to the rights 
and authority of the unincorporated association 92 
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act of becoming incorporated was that of the asso- 
ciation, the burden is on the alleged corporation to 
show clearly the authority to incorporate, or else 
a ratification of the incorporation by the society.°5 
So the burden of proving that an association be- 
came merged in a corporation rests upon the party 
setting up the merger.96 


§ 9. Insolvency and Dissolution 


a. Dissolution 
b. Receivers 
a Dissolution 


(1) 
(2) 


By consent of members 
By cesser of ascociate object 


Notice of an tniention to sncorporate an associa- 
tion should be given,98 even where a statute au- 
thorizes the incorporation of associations and no 
provision for notice 1s contained therein.94 


(3) 
(4) 
(5) 
(6) 
(7) 


Burden of proof. In a contcst between a volun- 


tary association and an alleged corporation formed 
un the same name by members claumimg that the 


Improved Order of Red Men, su-;88 Hamaty v. 


pra. 

That association members were in- 
terested in. the formation of a cor. 
poration did not preclude them from 
asserting rights in the association 
not superseded by the corporation — 
Balukonis v Inthuanian Roman 
Catholic Ben Soc of Most Sacred 
Heart of Jesus, 172 NE. 505, 272 
Mass. 866. 


o7. Hamaty v. St George Ladies 
Soc, 181 NB 775, 280 Mass 58 


Old officers as precluded from at. 
tacking status of new officers 

Officers of a colporation claiming 
to have superseded an association 
could not contend that they were 
sul officers of the association, and 
@ contention, of the corporation or- 
ganized for merging the association, 
that suit to recover the association’s 
property could not be maintained be- 
cause plaintiffs were not officers of 
the association, not having been 
properly elected under constitution, 
was held unavailing—Balukonis v 
Lithuanian Roman Catholic Ben 
Soc. of Most Sacred Heart of Jesus, 
172 NB. 605, 272 Mass 3866. 


Right to recover property of asso- 
cstion 


Officers of an association could|Where corporation in possess#lon of 


recover property thereof even if 
members of the corporation claiming 
to have superseded the association 
were still members of the associa- 
tion ——Balukonis v. Lithuanian Ro- 
man Catholic Ben Soc of Most Sa- 
cred Heart of Jesus, 172 NB. 505, 
272 Mass. 366. 


(8) 
(9) 


St George Ladies 
Soc, 181 NE 1775, 280 Mass 58. 


Bank book, check books, and reo- 
ord books held the property of an 
association, not of a corporation 
claiming to have suporseded the as- 
sociation but which fauled to do so 
-—Hamaiy v St George Ladies Soc. 
181 NE. 775, 280 Mass 58 


88. Great Counci] of Improved Or- 
der of Red Men of State of New 
Jersey v. Mohican Tribe, No 64, 
Improved Order of Red Men, 114 
A. 440, 98 NJ Hq. 598. 


$0. Hamaty v. St George Ladies 
Soc, 181 NE ‘775, 280 Mass 58 


Moneys in bank taken over by oor- 
poration 

An association was held entitled to 
accounting of moneys to its credit 
in bank and taken over by officers of 
the corporation attempting to, but 
not succeeding in, supersedirg the 
association—Hamaty v St. George 
Ladies Soc., 181 NE. 775, 280 Mass 
58. 


91. Great Council of Improved Or- 
der of Red Men of State of New 
Jersey v. Mohican Tribe, No 64, 
Improved Order of Red Men, 114 
A. 440, 92 N J Hq. 598. 


association's property 

Where an unincorporated associa- 
tion attempted ineffectually to in- 
corporate, and officers of the corpo- 
ration were elected, and the corpo- 
ration hed possession of the associa- 
tion’s property which was left with- 
out officers or agents, it was held 


27, 


By abandonment or nonuser 

By withdrawal of members 

By death of members 

By incorporation 

By surrender or revocation of char- 


ter of subordinate or branch body 


By legislative action 
By judicial process 


thet the court would direct the call- 
ing and holding of a meeting of the 
association to organize and choose 
officers, trustees, and agents, ard 
would appoint a receiver to hold the 
association’s property and deliver it 
to the persons so chosen—Great 
Council of Improved Order of Red 
Men of State of New Jersey v AIo- 
hican Tribe, No. 64, Improved Order 
of Red Men, 114 A. 440, 92 NJ Eq 
593 


82. Bancroft v 
264 Mass 3843 


Complete cessation of an unimcor- 
porated socety’s action tends to 
prove acquiescence in a corporate 
merger—Bancroft v. Cook, 162 NE 
691, 264 Mass. 343 


8S Rudolph v Southern Ben 
League, 7 N.YS 135, 23 Abb N Cas 
199. 


894. Henry v. Simanton, F4 A 153, 
64 NIEaq 672, reversed on other 
grounds 61 A. 1085, 67 NJ.Bq. 606 


85. Rudolph v Southern Ben 
League, 7 N.Y.S. 185, 28 Abb N Cas. 
199. 


96. Mason v. Finch, 28 Mich 282. 
Burden not sustained 

EHividence, in a@ corporation's action 
against the treasurer of a voluntary 
association for funds held by him 
as such treasurer, was insufficient to 
show that the association had merg- 
ed in the corporation, so as to en- 
title plaintiff to such funds —Furst 
Russian National Organization of the 
New England Siates v. Zuraw, 94 A. 
976, 89 Conn 616. 


Cook, 162 NE 691, 


§ 9 
(1) By Consent of Members 


Subject to the rights of third persons, an association 
may be d'ssolved by unanimous vote of its members, 
although a mere majority has been held unable to dis- 
solve the association against the dissent of a minority. 


An wumincorporated association may be dissolved 
by the unanimous consent of its members,’ pro- 
vided the meeting held for that purpose 1s regularly 
called ;98 but it has been held that a mere majority 
of the members cannot dissolve the association 
against the wishes of the munority,99 where the 
minority consists of a sufficient number to const- 
tute the association;! and much less can the asso- 
ciation be dissolved by the act of a single member 
in violation of the contract contained in the articles 
of association or constitution.* 


As against third persons. An unincorporated as- 
sociation, doing business under a recognized name, 
and lable under the statute to be sued by such 
name, cannot go out of existence by the mutual con- 
sent of its members, while its contracts and obliga- 
tions are outstanding, and thus avoid liability to 
suit thereon.3 


(2) By Cesser of Associate Object 


An association may become dissolved by reason of 
the cessation of Its object or purpose. 


Where the purpose of a voluntary association 
entirely fails, the society becomes dissolved.4 Thus, 
where an association is formed by contributing in- 
dividuals to accomplish a certain object upon the 
occurrence of a specified event, otherwise the con- 
tributions to be returned to the members, the as- 
sociation will be regarded as dissolved if the event 
fails to occur and the object of the association thus 
ceases.5 


87. Mich—Brown v. Stoerkel, 41 N|& Camden, ete, R Co v Guaran-)10. 
tors of Pennsylvania, 35 A. 796, 59 11. 


W 921, 74 Mich 269,8 LRA 430 
NH—Duke v. Fuller, 9 NH. 586, 82 


NJ eo 
AmD 392 ara 


8.C—Stemmermann vy. Lalenthal, 32) Pierson v. Gardner, 86 A. 443, 81 


SE 685, 64 SC. 440. NJEHq 505. 


5 CJ. p 18387 note 78 
8 NH—St. Mary’s Benev. Assoc 
v Lynch, 9 A 98, 64 N.EL 213. 


23 A. 914. 17 RL 586, 17 L.A 
202. 
5 CJ p 1887 note 79. 


99. hill v. Rauhan Aarre, 86 N.E 
924, 200 Mass. 438 


NJIB5q 68. 


Lodge F. A A. ¥. M, (TexCiv| /9 Wash. 298 


App) 130 SW. 8983—5 GJ. p 1837/5 CJ. p 1887 note 87. 

Kuehl v. Meyer, 50 Mo.App. 648 
8 Kuehl v. Meyer, supra. 

9. Kuehl v. Meyer, supra, 
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@ Hossack v. Ottawa Dev Assoc., 
S1 NE 489, 244 Ill. 274—5 CJ 
p 1337 note 82. 
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6. Koehler v. Brown, 2 Daly (NY) 
18—5 CJ. p 1887 note 85 


R.I—Industrial Trust Co v Green,|& NJ—Grand Lodge KE. P. v. Ger- 
mania Lodge No. 50, 88 A. 841, 56 


Vt—Hewett v. Hatch, 57 Vt. 16— 
Strickland v. Prichard, 87 Vi. 334 
—Penfield v. Skinner, 11 Vt. 296 


1. Muinor v. St. John’s Union Grana| ‘V@#h.—Burgess v. Peth, 140 P. 851, 
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(3) By Abandonment or Nonuser 


The abandonment or nonuser of an association may 
result in its dissolution; but the loss of the property and 
failure to hold meetings or elect officers are not of them- 
selves such an abandonment or nonuser as necessarily to 
effect a dissolution. 

An association may be regarded as dissolved if 
1t abandons the purposes of its creation and ceases 
to exercise its functions,® especially where power 
to resume business does not exist? However, nei- 
ther the loss of the association’s property,® nor a 
failure to bold regular meetings® or to elect offi- 
cers,10 nor all combined,!! necessarily amounts to 
an abandonment. 


The question whether the society has become dis- 
solved by abandonment is one of law for the 
court.14 


(4) By Withdrawal of Members 


The withdrawal of a part of its members ordinarily 
will not effect the dissolution of an association. 

The withdrawal of one or more members of an 
association does not ipso facto operate as a dissolu- 
tion of that body, if it 1s evident that the associa- 
tion was designed to have a continuing existence ;18 
and this is so, although the withdrawing members 
dispose of property, the ownership of which en- 
titled them to admission to membership.14 Even a 
withdrawal of a majority of the members in a body 
does not have this effect if enough members re- 
main loyal to the association to carry out 1ts pur- 
poses,16 


(5) By Death of Members 


The death of a member does not cause dissolution of 
an association. 


The death of a member of an association does 
not work a dissolution of that body.16 


Euehl v. Meyer, supra. 
Kuehl v. Meyer, supra. 
12. Kuehl v. Meyer, 42 MoApp 474. 


1& Tenney v New England Protec~ 
tive Union, 87 Vt 64—5 CJ. p 1339 
note 94. 


14. Troy Iron, etc, Factory v. Corn- 
ing, 45 Barb (N.Y.) 231 


15. McFadden v. Murphy, 21 NE 
868, 149 Mass. 341—5 CJ. p 1838 
note 96 


16. Ostrom v. Greene, 55 NE. 919, 
161 NY. 358, 861, affirming 52 N. 
¥S. 1147, 30 App Div. 621, which 
affirmed 45 NYS. 852, 20 Muse. 
177—Branagan v. Buckman, 132 N. 
YS. 610, 67 Musc. 242, affirmed 130 
N.Y.S 1106, 145 AppDav. 950— 
& CJ. p 1888 note 97. 
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(6) By Incorporation 


Creation of a corporation pursuant to unanimous vote 
of the members of an association to incorporate the same 
operates as a dissolution of the association. 

If the members of an association unanimously 
vote to incorporate it, the creation of the corpora- 
tion pursuant thereto ipso facto dissolves the as- 
sociation and transfers its property and nights to 
the corporation!’ To have this effect, however, all 
the members must consent to the incorporation, 
the act of a mere majority 1n securing a corporate 
charter 1s insufficient,!8 and, where the administra- 
tive board of an association having members in 
several states organizes a corporation 1n one of the 
states in the name of the association, the corpora- 
tion does not succeed io the property and rights of 
the association until it has been accepted by the 
vote of the associate members or their representa- 
tives, although the constitution of the association 
authorizes the administrative board to take out a 
charter for the state in which it officiates in the 
mame of the association.19 A special legislative 
act incorporating certain members of a voluntary 
association and their associates does not work a 
dissolution of the association, where the corpora- 
tion 1s created, not as a substitute for the associa- 
tion, but in its aid, and the association as a body 
has no authority to accept the charter and organize 
a corporation under 1t, or to merge itself in a cor- 
poration organized thereunder;?0 and this is so, 
although the association votes to accept the charter, 
and 1n some respects assumes to be a corporation, 
where it in fact continues to act as a voluntary as- 
sociation.?1 


Incorporation of a national association will not 
necessarily defeat a trust in the form of a sub- 
scription agreement to create a building fund for a 
local chapter.22 


Merger of assoctation in corporation. An asso- 
ciation 1s not merged in a corporation formed by 
a majority of 1ts members under the same name and 
for the same purposes, where each organization 1s 
distinct in officers, meetings, property, and other 
incidents,28 in the absence of facts creating an es- 


17. Conn—Furat Russien 
Organization of the New England 
States v. Zuraw, 
Conn 616 


man Catholic Ben Soc of Most| 264 Mans. 843. 


Sacred Heart of Jesus, 172 NE /|93, Mason v, Finch, 2§ Mich 282 
24. Mason v. Finch, supra 


505, 272 Mass 866. 
5 CJ. p 1388 note 38. 
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National 20. McFadden v Murphy, 21 NE 
868, 149 Mass 341 


84 A. 976, 89/01. weradden v Murphy, supra 
Mass—Balukonis vy. Lithuanian Ro-|#% Bancroft v Cook, 162 NE. 691, 


toppel against the nonconsenting members,® or con- 
stituting a ratification by them of the act of the 
majority 1n forming the corporation #5 The act of 
the majority 1n procuring a corporate charter can- 
not, of course, be ratified by those who could not 
in the first instance have authorized 1t.26 


Statutory transfer of property. A transfer of 
property from an unincorporated association to a 
corporation composed of the same members may be 
worked by legislative enactment, accepted and given 
effect to by the two organizations.*? 


(7) By Surrender or Revocation of Charter 
of Subordinate or Branch Body 

The voluntary surrender of its charter by a local 

branch of an association may diasolve such local and 

result in a transfer of its property to the principal body 

pursuant to governing provisions of the association’s con- 

stitution, although revocation of the local charter by the 

state or national body generally effects a dissolution 
without transfer of property 


Where an unincorporated association organizes a 
subordinate branch or body, there is as a rule no 
contractual relation between them by or under 
which the superior order or association may reserve 
to itself the right to take possession of and use as 
its own, property of the subordinate association in 
the event of lawful suspension or dissolution of the 
latter,28 and where, pursuant te the laws of the 
order, the main association has revoked the char- 
ter of the subordinate, especially if such revocation 
18 without sufficient cause and the right to revoke 
1s contested, the supreme body has no power to 
require the subordinate body to surrender to it the 
funds and property thereof.29 Where, however, the 
subordinate body has voluntarily relinquished its 
charter, the constitution or laws of the association 
requiring surrender of its property to the main or 
superior organization may be enforced,®9 and the 
same result follows where the subordinate body has 
consented to or acquiesced 1n a revocation of its 
charter by the superior association, in which case 
the provisions of the constitution of the associa~- 
tion control as respect disposition of the propeity 
of the dissolved subordinate or branch associa- 
tion.81 These questions frequently arise in con- 


2v WHdgefield Benev. Soc No 2, 
2 TennCh 77 


23. Herman v Brooklyn Sav Bank, 
187 NYS 788, 196 App Div 269. 


29. Brotherhood of Raulroad Traim- 
men v. Williams, 277 SW _ 600, 
211 Ky 6388 


18 Mason v. Finch, 28 Mich. 282 25. Mason v. Finch, supre—5 C.J /30. Brotherhood of Railroad Tran- 


—5 CJ p 1888 note 4 b 1838 note 10 


18. Koprucki v Wojciechowski, 180/26 Mason v. Finch, supra. 1, 
Hdgefield Ladies’ Benev. Soc. No. 


29 


N.YS 786, 78 Misc 46. 7. 


men v. Williams, supra. 


Brotherhood of Railroad Train- 
men v. Willams, supra. 


nection with beneficial associations, and further 
authorities dealmg therewith will be considered in 
$§ 63 and 64 of the title Beneficial Associations [7 
C.J. p 1114 note 33-p 1116 note 52]. 


(8) By Legislative Action 
It Is within the power of the legislature to enact 
statutes in effect dissolving assoc.ations with objects 
contrary to the fundamental principles of our form of 
government. 

The state has power to eradicate, or in substance 
to dissolve, by appropriate legislation, any associa- 
tion which 1s in its objects opposed to the funda- 
mental principles of our government, and is not 
required to await actual violat.on of law before 
enacting such legislation 32 


(9) By Judicial Process 


(a) In general 
(b) Grounds 
(c) Venue 


(a) In General 


Equity has jurisdiction to decree the dissolution of 
an unincorporated association, but will not exercise its 
powers In this respect while a majority of the members 
favor continuance of the association, nor in violation of 
jawful provisions of the association's constitution. 

A court of equity has undoubted jurisdiction in 
@ proper case to decree the dissolution of an un- 
incorporated association 23 but it will not dissolve 
& private unincorporated association orgamized for 
gencral purposes of public utility, and divide its 
assets among its members, so long as members re- 
main who are ready and willing to execute the pub- 
lic trust with which the association is charged,34 
especially where the application for dissolution is 
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made by a mere minority ,25 and, where the consti- 
tution of a society provides that it shall not be dis- 
solved so long as a specified number of members 
favor its continuance, such provision 1s controlling 
in an action to obtain a dissolution.36 


(b) Grounds 


An association may be diesolved by judicial process 
on the ground that it is opposed to public policy, or be- 
cause its operations have been abandoned, or because 
of differences among the members, although ordinarily 
dissolut.on will not be decreed on the latter ground so 
long as the association is fairly conducted in a manner 
conducive to execution of its purposes The wrongful ex- 
Pulsion of a member does not justify dissolution, un- 
less the association in effect constitutes a partnership, In 
which case any ground which would justify dissolution of 
a partnership will warrant dissolution of such associa- 
tion. 

An association may be dissolved on the ground 


that it is illegal as contrary to public policy.87 


When the operations of an association have been 
discontinued, its objects being abandoned by com- 
mon consent of the members, equity has jurisdic- 
tion to decree a dissolution 8 ‘Violent dissensions 
and irreconcilable differences among the members 
of an association constitute a good ground for dis- 
solving it at the instance of one or more of its 
members,®9 especially where, in consequence there- 
of, the objects of the association have been defeat- 
ed.40 Ordinarily, however, the courts will not in- 
terfere to dissolve an association on this ground 
so long as the government of the society is fairly 
administered, and its purposes can be carried out ;#1 
and in any event the member or members aggrieved 
should first exhaust their remedies for redress in 
the association itself, if any are provided, before 
resorting to the courts for relief by way of dis- 
solution.*2 


“All other supplies” and “effects;” 
articles covered by terms 

Under the charter of a voluntary 
association, providing that the pres- 
ident of a defunct lodge should deliv- 
er to the grand lodge, “charter, seal, 
rituals, unwritten work, and all oth- 
er supples furnished by Grand 
Lodge, and all effects of lodge at 
time of disgolution,” “all other sup- 
plies” come withm the rule of ejus- 
dem generis, and “effects” include 
money, bonds, and other property — 
Brotherhood of Railroad Trainmen v 
Wuliams, 277 S&.W 600, 211 Ky. 638 


3@. People ex rel Bryant v. Sher- 
iff of Erie County, 206 N Y.S. 533, 
128 Misc. 859 


au Kiux Klan 

“It 18 a matter of common knowl- 
edge that this organization functions 
largely at night, 1ts members dis- 
guised by hoods and gowns, and do- 
ing things calculated to strike terror 


into the minds of the people It is 
claimed that they are organized 
against certain of the citizens, by 
reason Of race or religion Thuis, of 


34 Thomas y. Hllmaker, 1 Pars Bia. 


Cas (Pa) 98. 


35. Thomas v. Elimaker, supra. 


course, cannot be tolerated under|®& Fischer v. Raab, 57 How Pr (N. 


our form of government. If what is 
claimed of it 1s true, it strikes at 
fundamental principles of our gov- 
ernment, principles that have been 
recognized as the foundation of our 
liberties. If they are true, the state 
haa the power to eradicate them and 
is not required to await active viola- 
tions before enacting legislation. It 
may anticipate them’—People ex 
rel Bryant v Shei:ff of Hrie County, 
206 NYS. 6583, 535, 128 Miso 859. 


33. Ala.—Burke v. Roper, 79 Ala. 
188 

Cal—Gorman v. Russell, 14 Cal. 531 

Til~——Eury v. Merrill, 42 Il App. 198. 

NY—Fischer v. Raab, 57 How Pr. 


87, 
30 


Y.) 87%. 


37. Kealey v. Faulkner, 7 Ohio N 


P(NS.) 49. 


33. ei i v. Roper, 79 Ala 
13 e 
Mo—Kuehl v. Meyer, 50 Mo App 


648. 


So. Euscher v. Raab, 57 How.Pr.(N 


Y.) 87. 


40. Eury v Merrill, 42 11 App. 198. 
41. Borman v. Russell, 14 Cal 65381 


— 5 CJ. p 1839 note 21. 


42. NY—Lafond v Deems, 81 NY. 


507, 8 AbbN Cas, 844, reversing 1 
Abb N.Cas 818, 58 HowPr 4i—~ 
Fischer v. Raab, 57 HowPr. 87. 


R L—Industrial Trust Co. v. Green, 
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The wrongful expulsion of « member from the 
association, while affording grounds for an equita- 
ble suit to compel reinstatement (infra § 26), does 
not justify a court of equity in decreeing a dis- 
solution,*® unless the association is of such a na- 
ture that in legal effect it constitutes a partner- 
ship,44 in which case it may be dissolved by a 
court of equity upon any ground that would justify 
the dissolution of a partnersh:p.‘5 


A disorderly and irregular vote removing the 
president of an association from office, but not ex- 
pelling him from membership, does not constitute 
ground for dissolution.*6 


(c) Venue 


Generally speaking a sult to dissolve an un!ncorpo- 
rated association should be brought in the judicial dis- 
trict where its property is located and its operations 
are conducted. 

Ordinarily a suit to dissolve an unincorporated 
association should be brought in the judicial dis- 
trict where its headquarters and property are lo- 
cated and its business 1s actually transacted 47 


b. Beceivers 


In accordance with general rules, a recelver may be 
appointed to conserve the agsets of an association 


In a proper case a receiver may be appointed to 
conserve the property of an assoviation.48 
In the title Receivers will be found a detailed 
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treatment of the general grounds and circumstances 
for and under which such officers may be ap- 
pointed. 


§ 10. —— Operation and Effect 


a. In general 
b. Distribution of assets 


a. In General 


Either by virtue of statute or Independently thereof a 
court of equitable jurisdiction may In a proper case wind 
up an assocration and duly settle Its affairs. 

As will appear from a reference to the statutes, 
and to the case cited infra this note, m some states 
the statutes expressly confer upon a court of 
equity jurisdiction to wind up voluntary associa- 
tions in the manner provided for winding up in- 
solvent corporations.!9 


Independently of statute, a court of equitable ju- 
risdiction may interfere in a proper case to settle 
the affairs of an association by providing for the 
sale of its property and the distribution of the pro- 
ceeds under the direction of the court,®9 or by dis- 
tributing associate funds among the several con- 
tributing members in proportion to the amount re- 
spectively contributed by them.5! So equity may 
im a proper case intervene to ascertain the ha- 
bilities of an association, and to require each mem- 
ber to pay his pro rata share thereof.52 Where, 
however, a bill is filed by some of the members of 


23 A. 914, 17 RI 686, 17 LRA 
202. 
5 C.J. p 1889 note 22. 


43. Ala—Burke v. 
138 

Pa—Thomas v. Hillmaker, 1 Pars Ha. 
Cas. 98. 

44. Gorman v. Russell, 14 Cal 5381 
—§ CJ. p 1839 note 25. 


48. Gorman v. Russell, 14 Cal. 5381 
—§ CJ. p 1889 note 17 


46. Industrial Trust Co. v. Green, 
23 A. 914, 17 RI 686, 17 LRA. 
202. 


#7. Whitaker v. Muller, 152 A. 670, 
801 Pa. 410. 


4 NJ—Great Council of Improv- 
ed Order of Red Men of State of 
New Jersey v. Mohican Tribe, No. 
64, Improved Order of Red Men, 
114 A. 440, 92 NJEq. 693. 

Ohio.—Kealey v. Faulkner, 7 Ohio 
NP.CN 8.) 49. 

Tex—Payne v. Little Motor Kar 
Co., (Civ.App) 266 SW. 6597. 


Proper case shown 
A petition alleging that trustees 
of an unincorporated association 


Roper, 79 Ala 


themselves five hundred thousand 
dollars of stock for which they paid 
nothing, showed sufficient grounds 
for appointment of receiver as 
against demurrers and exceptions 
thereto, under RevSt. art 2079— 
Payne v. Little Motor Kar Co., (Tex. 
CivApp) 266 SW 6597. 


Proper case not shown 

(1) In a suit against wunincorpo- 
rated associations and certain indi- 
viduals therein, the court was held 
to be without jurisdiction to appoint 
a receiver for defendants, where no 
service was had on the members of 
such association; Crawford &M Dig 
§ 1098 bemg unavailing —District 
No 21, United Mine Workers of 
America v. Bourland, 277 8.W. 6546, 
169 Ark. 796. 


(2) Interim appointment of a re- 
ceiver-trustee for an unincorporated 
association was held improper, where 
@ complaint based on past acts and 
not on threatened irreparable injury 
was controverted by defendants’ 
proofs—Kellett v. Local No 3274, 
United Ass’n of Journeymen Plumb- 
ers and Steamfitters of U. 8S. and 
Canada, 168 A 265, 114 N J.Hq. 107. 


misappropriated large portions of the/40. In Hew Jersey, 1.(1896) c 185 


company’s funda, and had issued to! § 


118, entitled “An act concerning 


5l 


corporations,” provides that Act 
(1875) entitled “An act concernmg 
corporations,” “except so far as here- 
in expresaly re-enacted, 18 hereby re- 
pealed” The Act of 1899 provides 
that the chancellor may wind up vol- 
untary associations in the manner 
provided for winding up insolvent 
corporations under the Act of 1876. 
It was held that the provisions re- 
specting the winding up of insol- 
vent corporations contained in the 
Act of 1875 being substantially re- 
enacted in the Act of 1896, its ef- 
fect was to continue them in force, 
notwithstanding the repealing clause, 
so that they could be adopted by 
the Act of 1899.—Henry v. Siman- 
ton, 64 A. 1653, 64 NJHq 678, re- 
versed on other grounds 61 A. 1066, 
67 NJ.Dq 606. 


50. Clerks’ Inv. Co. v. Sydmnor, 19 
App.DC. 889—5 CJ. p 1889 note 
29. 


Ala —Burke v. Roper, 
138. 

Ohio-——-Kealey v. 
NP(NS) 49. 

5 C.J. p 1889 note 30. 


64. Hodgson v Baldwin, 66 TL. 582 
—§ CJ. p 1889 note 81. 


79 Ala. 


Faulkner, 7 Ohio 
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an association against the others to have its affairs 
wound up on the grounds that there are irrecon- 
cilable differences between the parties, and that de- 
fendants have wrongfully excluded complainants 
from the enjoyment of the property of the associa- 
tion, and the answer alleges that complainants were 
lawfully expelled, and that defendants are, under 
the by-laws, the lawful custodians of the property, 
no steps will be taken by the court before final 
hearing, except to restrain defendants from dispos- 
ing of the property.53 

dAuthonty of commissioners to wind up. Com- 
missioners appointed to wind up the affairs of a 
dissolved association have no authority to bind the 
members by a new undertaking 54 


b. Distribution of Assets 


(1) Rights of members 

(2) Rights of creditors 

(3) Apportionment of liability of mem- 
bers 


(1) Rights of Members 


Upon the dissolution of an association its net assets 
should as a rule be distributed pro rata among those 
who were members at the time of dissolution or the legal 
representatives of deceased members 

Upon the dissolution of a voluntary association, 
unless otherwise provided by its rules,55 its prop- 
erty should be distributed pro rata among its mem- 
bers,56 provided the rights of third persons have 
not intervened, as explained below in § 10 b (2), 
and provided the association does not partake of 
the nature of a charity.57 


One who ceased to be a member prior to the dis- 
solution is not entitled to share 1n the distribution,58 
since the interest of a member in the property of 
the association ceases on the termination of his 
membership, as will be shown in § 27. 


The heirs or devisees of a deceased member are 


53. Gobert v. Eckhard, (NJ.) 17) Pa—Thomas vv. Ellmaker, 1 Pars 


A. 3805 Eq Cas. 98. 


54% Lake v. Mumford, 12 Miss 313.)58& Burt v. Oneida Community, 83 
NE 807, 187 NY 346, 19 LRA 
297, 34 NE 288, 1388 NY 649, af- 
firming 16 NY.S 289, 61 Hun 626 
—White v. Brownell, 3 Daly (N Y ) 
$29, 4 AbbPr(NS) 162, affirming 
8 AbbPr(NS) 3818 


499, 188 Mich, 612—5 CJ. p 1340/59: Mason v Atlanta F Co No 1, 
70 Ga 604, 48 AmR 585—5 CJ 


S85. Grand Lodge, K P. v. Ger- 
mania Lodge No. 50, 88 A 3841, 56 
NIEq 63—State Councl O<. U 
A. M v Sharp, 38 N.J Eq. 24—5 
C.J p 13898 note 34. 


5G. Hopkins v. Crossley, 96 NW 


note 35. 


87. Mass—Matter of Proprietors p 1840 note 40. 


_|90. Hopkins v. Crossley, 96 NW. 
New South Meeting House, 18 Al 499, 182 Mich. 612. eT. 


len 497 
N H—Duke v. Fuller, § NH. 536, 32/61. 
Am D. 393, 
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Sommers v. Reynolds, 61 NW. 
601, 103 Mich 807. 
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not entitled to share in the distribution,59 unless the 
association was dissolved before the death of such 
member occurred.6 


Reversion of property to grantor. Unless so pro- 
vided in the grant, the real property of an associa- 
tion does not revert to the grantor on dissolution 
of the society.62 Accordingly, a lease held by an 
association does not revert to the lessor on disso- 
lution of the society within the term,®? but on the 
contrary it becomes the property of the several 
members who may jointly exercise their rights as 
lessees £8 and this is so although the lease con- 
tains a provision against assignment.§4 


(2) Rights of Creditors 


The funds and property of an association are on dis- 
solution applicable primarily to the payment of its debts, 
preference being given to nonmember creditors as against 
member creditors The purchaser of associate property 
will ordinarily take it free and clear of the claims of 
creditors. 

On dissolution of an association, its property 
and funds are applicable primarily to the payment 
of its debts; and the property of the associa- 
tion must first be applied to pay the debts of cred- 
itors who are not members before it can be ap- 
plied to the dehts of those who are members.&6 


The fact that persons extending credit to the 
association agree to look only to its assets for the 
satisfaction of their claims, thus exempting the 
members from individual liability, does not give 
them a lien on the assets; and accordingly, where 
the association disposes of all its property and 
ceases to be a going concern, the purchaser there- 
of does not take the same impressed with a trust 
for the benefit of the association’s creditors 67 


(3) Apportionment of Liability of Members 


After the assets of the association have been ex- 
hausted, the courts will apportion its debts among the 
members, each member being liable to the creditors for 
all such debts, although as between the membeis each 
ts bound to pay only his numerical proportion. 


62 Sommers v. Reynolds, supra. 

63 Sommers v. Reynolds, supra. 

64. Sommers vy Reynolds, supra. 

65. Mich—Sommers v Reynolds, 61 
NW 601, 103 Mich. 807 

N ¥ —Parks v Enickerbocker Trust 
Co, 122 NYS 6521, 187 App Div. 
719, affirmed 182 N.Y.S. 1140, 148 
App Div 896. 


66. Babb v Reed, 5 Rawle (Pa) 
151, 28 AmD 650 


Industrial Lumber Co. v. Texas 
Pine Land Assoc, 72 SW. 8765, 81 
TexCiv App. 375—5 C.J. p 1840 
note 4&8 
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If the assets of the association fail to equal its 
debts, the courts will apportion the liabilities among 
the members and make assessments accordingly.®8 


As between the members of an unincorporated 
association, each is bound, after the exhaustion of 
all the assets of the company, to pay only his nu- 
merical proportion of the debts of the concern;89 
but as against the creditors each member 1s liable 
for all the debts.70 


A statute authorizing the chancellor to wind up 
associations in the same manner provided for wind- 
ing up insolvent corporations does not clothe the 
chancellor with power to enforce payment of the 
debts of an association by an assessment against 
the members thereof, where by a previous proceed- 
ing in chancery the business in which such debts 
were contracted has been wound up and the assets 
distributed 72 


§ 11. Articles of Association, Constitution 
and By-Laws 
a In general 


b. As contract between members 
c. Amendment and repeal 
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d. Jurisdiction of courts as to reason- 
ableness and construction 


a. In General 


The articles of association, constitution, or by-laws 
of an unincorporated association are designed to define 
the privileges and duties of the members, and if not con- 
trary to public policy may be of whatever character the 
members care to adopt. 

The function of the constitution and by-laws of 
an unincorporated association 1s to define the priv:- 
leges secured and the duties assumed by those who 


have become members.72 


The association, being solely a creature of con- 
vention between the members, has the power to 
adopt such articles of association or constitution 
and to enact such by-laws as the associates may 
agree upon,’® so long as they are not contrary to 
public policy or the law of the land.?4 


If an association has a constitution or articles 
of association, no resolution can be effectively 
adopted in conflict therewith;75 but an association 
without articles of association or constitution may 
adopt such by-laws as it sees fit.76 


Revocation of the charter of a subordinate branch 


68 Tll—Hodgson v Baldwin, 66 Il 
583. 

Vt—Henry v. Jackson, 87 Vt. 
—Stimson v. Lewis, 86 Vt. 91. 

5 C.J p 1840 note 49 


68 Hodgson v Baldwin, 65 Ill. 632 
7O. Hodgson v Baldwin, supra. 


7l. Henry v Simanton, 61 A. 1065, 
67 NJ Eq 606, reversing 54 A. 158, 
64 NIEaq 572 


72. Polin v Kaplan, 177 NH. 833, 
257 NY. 277, reversing 246 NYS 
522, 231 App Div 849 and Schnei- 
der v Kaplan, 246 NYS 6524, 281 
App Div 98:50, reargument denied 
Poln v Kaplan, 178 NH 808, 257 
N.Y. 579 


73. Louisville Bd Fure Underwrit- 
ers v Johnson, 119 SW. 1653, 188 
Ky. 797, 24 LRA(NS) 153—6 C 
J p 1841 note 54 


74& Gallaher v. American Legion, 
277 NYS. 81, 85, 154 Misc. 281, 
affirmed 271 NYS. 1012, 242 App 
Div. 604—Oyster v. Slovene Nat 
Ben. Soc. of U S of America, 278 
N.YS 820, 154 Misc. 19—5 C.J. 
P 1841 note 55 
“By-laws and regulations of asso- 

ciations must be reasonable and not 

e-ntrary to law or public policy "— 

Gallaher v. American Legion, supra 


ogulation restricting freedom of 
speech 
Where a regulation of the Ameri- 
can Legion provided that ‘Where 
the National Organization has taken 
& position on any subject under man- 
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date of the National Convention, no 
Post or County Organization may 
adopt a resolution in conflict with 
that position <A Post or County Or- 
fanization, however, may adopt res- 
Olutiong protesting against the ac- 
tion taken at the National Conven- 
tion and petitioning that such action 
be amended or rescinded. Such res- 
olution of protest, however, must not 
be given to the public press nor be 
forwarded to any public officials but 
must be submitted to the National 
Organization through channels,” and 
@ member post disregarded this res- 
olution by transmitting to the public 
press a statement of the post’s ac- 
tion in adopting a resolution which 
Opposed the present payment of the 
soldiers’ bonus, the gravamen of the 
offense being that after the nation- 
al body had taken a position on this 
subject, the post made public a con- 
trary stand, in holding that expul- 
sion of the post for such action was 
unlawful, the court condemned the 
regulation ag unreasonable and in- 
valid saying: “To subject a subor- 
dinate group of the Legion, consist- 
ing of sixty-seven members, to the 
disgrace of banishment because its 
officers failed to comply with a reg- 
ulation such as this, designed to sup- 
press public expression of an inde- 
pendent view by a subdivision of the 
national body, on a matter which is 
wholly outside the scope of the 
granted powers of the American Le- 
gion as defined by its charter, 1s con- 
trary to law, unsound in principle, 
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and out of harmony with the noble 
ideals for which this fine organiza- 
tion was founded.”—Gallaher vy. 
American Legion, 277 N.Y.S 81, 84, 
164 Mise 281, affirmed 271 N.Y.S. 
1012, 2423 App.Div 604. 


By-laws held vald 

(1) A by-law of an association or- 
ganized under Rev St (1909) §§ 3482~ 
8445, to promote automobile shows 
providing that moneys advanced for 
floor space should be returned only 
to those who had been members at 
or prior to the last annual meeting 
preceding such show was not un- 
reasonable, arbitrary, or discrimina~< 
tory.—Weber Implement & Automo~ 
bile Co. v St. Louis Automobile 
Mfrs’ & Dealers’ Asa’n, (Mo.App ) 
181 S.W 10265. 


(2) A by-law of an automobile 
manufacturers and dealers associa- 
tion organized under Rev St (1909) 
$3 3432-8445, relating to refund to 
members of advances for floor space 
at shows, was not contrary to the 
objects of the association, as declar- 
ed in its charter—Weber Implement 
& Automobile Co. v. St. Lous At- 
tomobile Mfrs’ & Dealers’ <Ass’n, 
supra. 


75 Sackett, ete, Lith, ete, Co v. 
National <Assoc of Employing 
Lithographers, 118 N.Y.S. 110, 61 
Misc 150. 


76. Branagan v. Buckman, 122 N.Y 
S. 610, 67 Misc. 242, affirmed 130 
N.Y.S. 1106, 145 App.Div. 950. 


§i 


or post of an association is invalid where not in 
compliance with applicable provisions of the con- 


stitution of the association.!7? 


b. As Contract between Members 


The constitution and by-laws cf an association con- 
stitute an enforceable contract between the parties. 


The articles of association or constitution and the 
by-laws so agreed upon constitute a contract which 
the courts will enforce both as between the mem- 
bers themselves and as between the association on 
one side and the individual members on the other, 
and their rights and powers, and duties and lia- 
bilities, are measured accordingly.78 To be bind- 
ing on the members, however, the articles or con- 
Stitut:on and the by-laws must have been assented 
to by them, as in the case of other contracts 79 


c. Amendment and Repeal 


The articles of association or constitution of an asso- 
clation are subject to amendment. Amendment should 
be In accordance with constitutional or other provisions 


77, James R Kirby Post No 460, 
American Legion, Department of 
Massachusetts v American Legion, 
1565 N.E. 468, 268 Mass 484 


73. Ky—Brotherhood of Raulroad 
Trainmen v. Williams, «77 SW. 
500, 311 Ky. 688 

La—Butts v. Y. M. V. 8, 6 Le App 
(Orleans) 127. 

Mass —Mulcahy v. Huddell, 172 NE 
796, 272 Maes 689—Mulcahy v. 
Carroll, 172 NE. 790, 272 Mass 
624 

Mo—South St. Joseph Live Stock 
Exchange v. St. Joseph Stock 
Yards Bank, 16 SW (2d) 723, 228 
Mo.App. 623, 224 Mo.App 40— 
Hall v. Morrin, (App) 293 S.W. 
435. 

N.¥.—Oyster v. Slovene Nat. Ben 
Soc. of U. S of America, 278 N. 
¥.S. $20, 164 Misc. 19—Robingon v. 
Dahm, 1659 N.Y.S. 1058, 94 Misc. 
729. 

Ohio —International Union of Steam 
and Operating Engineers v. Owens, 
162 NE. 886, 119 Ohio St 94. 

Pa—Waid v. Blooming Valley Cem- 
etery Assoc, 35 PaCo. 515 

Tex—Brown v. Harris County Medi- 
cal Soc, (CivApp) 194 SW. 1179. 

5 C.J. p 1841 note 58. 

“The constitution, rules, and by- 
Jaws of a voluntary unincorporated 
association constitute a contract be- 
tween the association and its mem-~ 
bers, which governs the rights and 
duties of the members between them- 
selves and in their relation to the 
association, with reference to all 
matters affecting its inteznal gov- 
ernment and the management of its 
affairs, and are measured by the 
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therefor, or by majority vote of a quorum In the absence 
of express provision as to amendment. 


An association has power to amend its articles 


of association or constitution in the mode prescribed 


therein 80 


The by-laws of an association may ordinarily be 
amended or repealed at any time at the will of the 


mempbers,®1 provided the alteration 1s not incon- 


sistent with the fundamental scheme of the so- 
ciety52 and does not destroy vested rights 88 All 
this 18 so because, on all rights and duties incident 
to membership, every member, by his contract of 
membership, pledges his assent in advance to every 
lawful rule adopted by the majority in furtherance 
of the common objects.®4 


Mode of amendment or repeal. To be effective, 
the amendment or repeal of the constitution or by- 


laws must be regularly made 1n the manner provid- 
ed by the organic law of the association,®5 and 
accordingly a new constitution adopted in a mode 


other than that 


terms thereof ”—Des 
Ry Co v Amalgamated Ass’n of 
Street & Hlectric Ry. Employees of 
America, Division 441, of Des Moulnes, 
2138 NW. 264, 269, 204 Iowa 1195 


AMliation constitutes agreement to 
be bound 

“It 18 well established that when 
@ person affiuates himself with a 
voluntary association he thereby 
agrees to abide by its constitution 
and by-laws which measure his re- 
lations to the organization and are 
the contract by which he 1s bound’’ 
—Shapiro v. Gehlman, 373 NYS 634, 
628, 152 Misc. 18, reversed on other 
grounds 278 N.Y.8. 785, 244 App. 
Div. 238. 


Prior agreement 

A member of an association may, 
by prior agreement, authorise the 
association to act for him and bind 
him by subsequent by-laws, awards, 
and the luke—kKelsey v Early Grain 
& WPlevator Co. (TexCivApp) 206 
SW. 849 


79. Austin v Searing, 16 N.Y. 118, 
69 AmD 665 


80. Mass.—Goulding vy. Standish, 65 
NBD 808, 182 Mass 401. 

N ¥—Bachman v Harrington, 102 
N ¥.8. 406, 52 Misc. 26 

Pa—Leatherman v. Wolf, 88 A. 17, 
240 Pa 557. 

5 CJ. p 1841 note 61. 


Sl. McConnell v. Owyhee Ditch Co., 
288 P. 755, 182 Or. 128—5 CJ. p 
1341 note 62. 


82. Marshell v. Pilots’ Assoc, 18 Pa 
Super, 644 reversed on other 
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provided for in the old constitu- 


tion was held void.86 Substantial compliance, how- 


Moines City, grounds 55 A 916, 206 Pa. 182— 


5 CJ. p 1842 note 63 


83. Marshall v. Pilots’ Assoc, 55 A. 
916, 206 Pa, 182, reversing on other 


grounds 18 PaSuper. 644—5 C.J. 
p 1842 note 64. 
& Marshall v. Pulots’ Assoc, 18 


Pa. Super. 644, reversed on other 
grounds 55 A. 916, 206 Pa. 1832. 


83. Mo—Hall v. Morrin, (App) 293 
Sw 485. 

N.Y —Hulery v. Pedic Soc of State 
of New York, 179 N.Y.S. 68, 189 
App Div. 766. 

5 CJ p 1842 note 66. 


Attempted amendment by executive 
committee 

Where the by-laws of a society 
provided that they should not be al- 
tered or amended, except by a three- 
fourths vote of all the active mem- 
bers present at the annual meeting, 
an alleged attempt to amend by-laws 
at a meeting held in March, by adop- 
tion of recommendation of executive 
board was without force—Hillery v. 
Pedic Soc of State of New York, 
179 N.Y S. 62, 189 App Div. 766 


Members bound by amendments duly 


Members of an association are 
bound by amendments and additions 
to the constitution and by-laws sub- 
sequently adopted in accordance with 
existing rules—Ace Bus Transp Co. 
v South Hudgon County Boulevard 
Bus Owners’ Ass’n, 177 A 860, 118 
N.J Hq. 31, affirmed 180 A. 885, 119 
N J.Hiq. 87. 


86. Hochreiter’s Appeal, 93 Pa. 479 


7 C.d.58. 


ever, with the organic law is sufficient.8? By the 
adoption of a new constitution and by-laws cover- 
ing the same grounds as the former ones and 1n- 
tended as a substitute for the same, the earlier con- 
stitution and by-laws are repealed ;88 but a by-law 
is not repealed by the adoption of a new constt- 
tution making no reference to the by-laws and not 
inconsistent therewith.89 


If the by-laws of an association make no pro- 
vision for their alteration or amendment, they may 
be altered, amended, or repealed at any meeting 
of the members where there is a quorum by a ma- 
jority vote of those present.®0 


Usage. Evidence of an association’s established 
method of doing business 1s sufficient to show ac- 
quiescence in or consent to a departure from its 
by-laws.91 


d. Jurisdiction of Courts as to Reasonableness 
and Oonstruction 
While the courts ordinarily will not pass on the 
reasonableness of the articles of association or constitu- 
tion, they may construe them or determine whether they 
were duly adopted. 

If the members of an association expressly or 
impliedly consent to the articles of association or 
constitution and the by-laws, the courts ordinarily 
will not pass on the question of the reasonableness 
thereof.92 They may, however, determine whether 
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agreed upon by the members of the association,% 
although if the issue as to whether a by-law has 
been adopted is merely one of fact, it 1s for the 
jury.%4 

It has uniformly been held that the courts may 
construe and fix the meaning of the articles or con- 
stitution and the by-laws.95 However, the final de- 
cision of the regular tribunal of an association that 
a particular by-law has not become a dead letter 
will not ordinarily be reviewed by the courts 96 


§ 12. Rights, Powers, and Liabilities of Asso- 
ciation 
a. In general 
b. Practice of law 


a. In General 


The rights, powers, and Ilablilities of an association 
are governed by common or statutory law, by usage, and 
by the provisions of its articles of association or con- 
stitution, if any. Generally speaking, an association 
lacks corporate powers and cannot issue stock 

It has been stated generally that an association 
being solely a creature of convention between the 
members, no check exists upon its right to trans- 
act its business in such manner as it may agree 
upon, so long as it does not act illegally or contrary 
to public policy, and the regularity of the proceed- 
ings 1s presumed, in the absence of a showing to the 


the by-laws have been adopted according to the rule 


87. Goulding v. Standish, 65 NB 
803, 182 Mass 401—5 CJ. p 13842 
note 68. 

88. Bachman vy. Harrington, 102 N. 
H 406, 52 Misc. 26. 

88. Herman v. Plummer, &5 P. 816, 
20 Wash. 368. 

90. Ace Bus Transp. Co v South 
Hudson County JBoulevard Bus 
Owners’ Asa’n, 177 A. 860, 118 NJ 
Hg. 31, affirmed 180 A. 835, 119 N 
J Eq. 37. 

81. Henry v. Jackson, 37 Vt. 431 

8&2 Tex—dHarris v. Thomas, (Civ 
App) 217 8S W. 1068. 

W Va—Simpson v Grand Interna- 
tional Brotherhood of Locomotive 
ingineers, 98 SE 6580, 88 WvVa 
865, certiorari denied 39 SCt. 494, 
250 US. 644, 68 L.Ed. 1186. 

&§ CJ. p 1342 note 73. 


8% Green v Felton, 84 NH 166, 42 
Ind App. 86765. 


94 Cotton Jammers’, etc, Assoc v 
Taylor, 56 S.W. 658, 28 TexCiv. 
App 867 

95 Md—Smith v. Merriott, 100 A 
781, 180 Md. 447. 

NY—American League Baseball 
Club of New York v. Johnson, 179 
N.Y.S. 498, 109 Misc, 138, affirmed 


contrary.97 


179 NYS 898, 190 AppDiv 932— 
Hdgar v Halpin, 185 NYS 807. 
5 CJ p 1842 note 7. 


Forced construction 

The court will not force a con- 
struction which will place the fram- 
ers of the constitution of the Ameri- 
can League of Professional Baseball 
Clubs in a position of enacting a 
meaningless tautology, or a provision 
which has no vitality, because it 1s 
redundant —American League Base- 
ball Club of New York v. Johnson, 
179 NYS 498, 109 Mise 188, af- 
firmed 179 N.YS 898, 190 App Div. 
933 


Practical construction 

The court, in construing a provi- 
slon of the constitution of an associ- 
ation, Will consider the practical con- 
struction given such provision by the 
association.—Hidgar v. Halpin, 185 N 
¥.S 307. 


Meaning of “trust” as employed in 
constitution 

The word “trust,” as used in the 
constitution of an association organ- 
ized for the purpose of protecting its 
members against loss by reason of 
extending credit to those unworthy 
of trust, means to give credit to, and 
relates to @ person’s financial abuil- 
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The rights and powers of the asso- 


ity to pay his debts—Putnal v. In- 
noee 80 So. 316, 76 Fle. 553, 3 ALB. 
1580. 
Preamble of constitution 
(1) The preamble to the constitu- 
tion of an association cannot control 
the words of the constitution unless 
the constitution itself is ambiguous 
—-Ace Bus Transp. Co. v. South Hud- 
son County Boulevard Bus Owners’ 
Ass’n, 177 A 360, 118 NJ Hq 81, af- 
firmed 180 A 885, 119 NJ.Eq 837. 
(2) The preamble to the constitu- 
tion of a bus owne1s’ association 
stating an intrastate route covered 
by buses did not limit the powers 
of the association or preclude the 
members thereof from adopting a 
proposition to run buses across the 
state line—Ace Bus Transp. Co v. 
South Hudson County Boulevard Bus 
Owners’ Ass'n, supra. 
96. Yeaton v. Somersworth Grange 
of Patrons of Husbandry, 91 A. 
868, 77 NH. 382 


97. In re Tidewater Coa] Exchange, 
(CCANY) 280 F 688, affirmng 
(DC) 274 KF. 1008, 1011, and cer- 
tiorari denied Delaware Steamship 
& Commerce Corporation v New 
England Coal & Coke Co, 42 SCt 
587, 259 US. 684, 66 LEd 1075 
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ciation depend primarily upon the established prin- 
ciples of the common law, as supplemented or 
changed by statute, as will appear more fully from 
an examination of subsequent sections of this Title. 


An association without articles, 


adopted rules is governed by common parliamen- 
tary rules as respects the regularity of its meet- 
ings, and, subject to restrictions as to the right of 
expelling a member, can make changes in its gov- 
erning rules at will at any meeting duly held 98 


Ordinarily, however, the agreement of associa- 
tion is embodied in a formal constitution or articles 
of association, and in this event the rights and pow- 
ers of the society are governed by the articles or 
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constitution, or 


constitution so adopted, as has been shown in pre- 


ceding sections, subject, of course, to such limita- 
tions as may exist either at common law or by 


statute. 


The powers of an association may be deter- 
mined by usage acquiesced in by the members there- 


of.99 


An association without articles or constitution or 
by-laws cannot adopt any measure subversive of 


98. Ostrom v Greene, 55 NE 919, 
161 NY. 353, 363, affirming 52 N. 
YS 1147, 830 AppDiv 621, which 
affirmed 45 N.Y.S 852, 20 Mise 
177 

88. Kerr v. Hicks, 70 SE 468, 164 
NC. 265, 88 LRA(NS) 629. 


1. Branagan v. Buckman, 1223 NY. 
S 610, 67 Mise. 248, 250, affirmed 
126 N.YS 1106, 145 App Div 96. 

2 Branagan v Buckman, supra. 

& Hardy v. Carter, (Tex Civ.App.) 
163 SW. 1003—5 CJ. p 1843 note 
88. 

4 Davison v. Holden, 10 A 615, 55 
Conn 103, 3 AmS.R. 40 

5. Osborn v. Greene, 55 NE 919, 
161 NY. 858, affirming 52 N.YS 
1147, 30 AppDiv. 62, which af- 
firmed 45 NYS 852, 20 Misc 177 
—Bianagan v. Buckman, 122 NY. 
S 610, 67 Misc 242, affirmed 130 
N Y¥.S. 1106, 145 AppDiv 9650. 

6 In re Opmuion of the Justices, 
(Mlass ) 194 NH. 318. See also At- 
torney and Client § 16. 


In re Opinion of the Justices, su- 
pra. 
Court work 

“So far as the practice of the law 
relates to the performance of the 
functions of an attorney or counsel- 
lor at law before the courts, it com- 
prises mastery of the facts and law 
constituting the cause of action or 
legal proceeding of whatever nature, 
the preparation of pleadings, p10cess, 
and other papers incident to such 
action or proceeding, and the man- 


7. 


practicing law. 
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the objects for which the association was formed ;1 
nor can it do an illegal act;? but in the absence 
of a constitution and by-laws it may adopt any 
lawful means to accomplish its object ® 


An association has no corporate powers, even 
where it is formed under a general statute author- 
izing individuals to unite as a voluntary associa- 
tion under a distinguishing associate name for trad- 
ing purposes. An unincorporated association can- 
not issue shares of stock, unless organized as a 
joint stock company.5 


The capacity of an association to act as trustee 
will be considered in the title Trusts § 209 [65 C. 
J- p 571 notes 12-14]. 


b. Practice of Law 
Legislation may properly prohibit an association from 


The courts have held that it is competent for 


practice of law 


the legislature to enact statutes forbidding the 


by associations,® and in this con- 


nection it has been poinied out that the practice 


agement and trial of the action or 
proceeding on behalf of clients be- 
fore judicial tribunals These mat- 
ters closely concern the courts Leg- 
islation forbidding such practice of 
the law by corporations or associa- 
tions, oF by individuals other than 
members of the bar, would be with- 
in the competency of the General 
Court It would tend to enhance the 
effectiveness of the judicial depart- 
ment.”"—In re Opiion of the Jus- 
tices, (Mass) 194 NH. 318, 316. 


“Office” practice 

“Practice of law under modern 
conditions consists in no small part 
of work performed outside of any 
court and having no immediate re- 
lation to proceedings in court. It 
embraces conveyancing, the giving 
of legal advice on a large variety 
of subjects, and the preparation and 
execution of legal inst:uments cover- 
ing an extensive field of business and 
trust relations and other affairs Al- 
though these transactions may have 
mo direct connection with court pro- 
ceedings, they are always subject to 
become involved in litigation. They 
require in many aspects a high de 
cree of legal skill, a wide experience 
with men and affairs, and great ca- 
pacity for adaptation to difficult and 
complex situations. These ‘custom- 
ary functions of an attorney or coun- 
sellor (as they are described in 
question 2 of the order) bear an in- 
mate relation to the administration 
of justice by the courts No valid 
distinction, so far as concerns the 
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of law includes both court work and “office” prac- 
tice.? It would not be competent, however, for the 


questions set forth in the order, can 
be drawn between that part of the 
work of the lawyer which involves 
appearance in court and that part 
which involves advice and drafting 
of instruments in his office The 
work of the office lawyer is the 
groundwork for future possible con- 
tests m courts ... The under- 
lying reasons which prevent corpo- 
rations, associations and individuals 
other than members of the bar from 
appearing before the courts apply 
With equal force to the performance 
of these customary functions of at- 
torneys and counsellors at law out- 
side of courts”"—In re Opinion of 
the Justices, (Mass.) 194 NB 8313, 
317. 


may proprietors of an automobile 
service association contracting with 


customers to furnish legal advice 
and assistance relating to the op- 
eration of automobiles, which assist- 
ance was to be rendered by counsel 
designated by the association, was 
held to be “practicing law "—Rhode 
Island Bar Ass’n v Automobile Serv- 
ice Asa’n, (RI) 179 A 189 


Particular acts as not “practice of 
law 

(1) A credit men’s association no- 
tifying persons, firms, or corpora- 
tions, of their listing as severally 
unsecured creditors in a schedule in 
bankruptcy, whether or not such 
creditors were members of the as- 
gsociation.—Rinderknecht v. Toledo 
Ass’n of Credit Men, (DCOhio) 13 
F Supp. 555. 


7 CJS. 


legislature to enact statutes permitting the practice 
of law by associations 8 


§ 13. —— Name and Seal 


An association has the right to adopt a distinctive 
name and will be protected In its exclusive use. An ass0- 
clation Is not required to possess a seal, and It has been 
said that it has no right to use a common seal. 


An unincorporated association has the right to 
adopt a name by which it shall be known. The 
name of an unincorporated association is a neces- 
sary element of its existence and the right to its 
exclusive use will be protected upon the same prin- 
ciple that persons are protected 1n the use of trade 
marks ;10 thus, in a proper case, a court of equity 
will protect an association in the use of its name 
by the issuance of an myunction,!! although com- 
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plainant association may not be carrying on a trade, 
or an industrial or financial business which could 
be injuriously affected,12 and the right to injunction 
in such cases has been determined to be dependent 
neither upon an actual showing of specific injury 
nor the misleading of any particular person, the 
demands of the law in this respect beng met when 
it is made to appear that there is a natural and 
probable tendency to mislead and confuse the pub- 
lic to the injury of the association having the prior 
right to the distinctive names and emblems.1% 
However, equity will not grant injunctive relief in 
such cases unless plaintiff association's exclusive 
right to the use of such name is clearly estab- 
lished,44 nor will relief be granted where laches 
have barred enforcement of complainant’s right.15 


(2) A credit men’s association of-,;to practice law 1s within the exclu-;22 NJ-—Supreme Lodge of the 


fering services in presenting proofs 
of claim in bankruptcy proceedings, 
participating in the election of a 
trustee, furnishing approved forms, 
proof of claim, and power of attor- 
ney, and suggesting the name of 
some person assumed by the asso- 
amation to be suiteble as an attorney 
in fact—Rinderknecht v. Toledo 
Ase’n of Credit Men, supra. 

(3) A credit men’s association us- 
ing powers of attorney obtained 
through suggesting the name of 
gzome person assumed by the associa- 
tion to be suitable as an attorney in 
fact in bankruptcy proceedings, or 
otherwise in the election of a trus- 
tee, who was a member or officer 
of the association—Ruinderknecht v. 
Toledo Ass’n of Credit Men, supra 


(4) A credit men’s association ap- 
pearing before a referee in bankrupt- 
cy and collecting for a reasonable 
fee, for the use of the association, 
dividends on proved and allowed 
claims, representation of which was 
obtained by the association, where 
the fee exacted was the reasonable 
and customary percentage of the 
amount collected—Rinderknecht v. 
Toledo Ass’n of Credit Men, supra 


(5) A credit men’s association ap- 
plying with consent of the trustee, 
to the uses of the association, fees 
of the trustee, whose election twas 
secured by the association through 
the use of powers of attorney obtain- 
ed by the association, although such 
practice required the referee’s criti- 
cal attitude —Rinderknecht v. Tole- 
do Ass’n of Credit Men, supra. 


S& In re Opinion of the Justices, 

(Mess) 194 NH 8138, 816. 

“It would not be within the com- 
petency of the General Court to en- 
act legislation designed to permit 
such practice of the law ‘by corpora- 
tions or associations or by individ- 
uals other than members of the bar 
of the Commonwealth. Permission 


Sive cognizance of the judicial de- 
partment’—In re Opinion of the 
Justices, supra 


8 Conn—Davison v. Holden, 10 A 
515, 55 Conn 103, 3 AmMSR 40— 
Pease v Pease, 85 Conn. 181, 95 
AmD 226 

N ¥ —Black Rabbit Ass’n v. Munday, 
21 AbbNCas 99. 

5 CJ p 13848 note 90. 


10. State ex rel Great American 
Home Sav Institution v. Lee, 238 
SW 20, 286 Mo 679 


11. Ga—Faisan v. Adair, 96 SB 
871, 148 Ge 408, certiorari denied 
89 SCt 186, 248 US 6588, 68 L 
Ed 432 

N J—Kline v. Knights of the Gold- 
en Hagle, 167 A. 758, 759, 113 N 
JEq 513 

5 CJ p 1848 note 91. 

“An unincorporated association is 
entitled to protection against pirat- 
ing its name”=——Kline v. Knights of 
the Golden Hagle, supra. 


Mame held colorable imitation 

The name of an order calling itself 
the “Ancient Egyptian Arabic Order 
of the Nobles of the Mystic Shrine 
of North and South America” was 
held a colorable and misleading 1m- 
itation of the name of @& previously 
existing order calling itself the “An- 
cient Arabic Order of the Nobles of 
the Mystic Shrine,” such as author- 
ized the granting of a temporary i1n- 
junction —Faison v. Adair, 8? 8H 
1080, 144 Ga. 797. 


Mames held not too similar 

The use of the name “Catholic 
Daughters of America’ by a society 
does not infringe on the right of an- 
other society to the name “Daugh- 
ters of America,” ag the word “Cath- 
olic’ gives the former name a dis- 
tinguishing character—State Coun- 
cil of New York, Daughters of Amer- 
ica v Catholic Daughters of Amer- 
1ca, 194 NYS 246 
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World, Loyal Order of Moose v In- 
dependent, Benevolent, and Protec- 
tive Order of Moose, 181 A. 219, 98 
NJEq 698. 

Tex —Burrell v Michaux, (Civ App ) 
$738 SW. 874 judgment affirmed 
286 SW. 176, certiorar. granted 
Ancient Hgyptian Arabic Order 
Nobles of the Mystic Shiuine v. 
Michaux, 47 SCt. 473, 278 US 
690, 71 L.Ed 842, and reversed on 
other grounds Ancient Hgyptian 
Arabic Order of Nobles of the 
Mystic Shrine v. Michaux, 49 S. 
Ct 485, 279 US 787, 73 L.Ed 981 


13. Burrell v. Michaux, (Tex Civ. 
App) 278 SW 874, affirmed (Com. 
App) 386 SW. 176, certiorari 
granted Ancient Bgyptian Arabic 
Order Nobles of the Mystic Shrine 
v Michaux, 47 SCt. 472, 278 U.S. 
690, 71 L.Ed 842, reversed on oth- 
er grounds Ancient Egyptian Ara- 
bie Order of Nobles of the Mystic 
Shrine v Michaux, 49 SCt. 485, 
279 US 787, 738 L.Ed 931. 


14 Most Worsaipful United Grand 
Lodge of Free and Accepted Ma- 
sons of Maryland v. Green, 110 A. 
851, 136 Md 682. 


Zividence held insufficient to es- 
tablish exclusive mght to use of 
name in a suit by one colored Ma- 
sonic organization to enjoin another 
from using the name of “Mason” or 
“Hree Mason,” on the ground that 
plaintiff was the only authorized Ma- 
sonic organization of colored men in 
the state—Most Worshipful United 
Grand Lodge of Free and Accepted 
Masons of Maryland v. Green, 110 
A 861, 186 Md. 682. 


16 Ancient HDgyptian Arabic Order 
Nobles of the Mystic Shrine v. 
Michaux, 49 SCt 485, 279 US 737, 
78 LEd $81, reverging Burrell v. 
Michaux, (Tex.Com App) 286 SW 
176, which affirmed (Civ App.) 373 
B.W. 874. 
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Dissatisfied members of an association cannot 
deprive it of the mght to use its own name by in- 
corporating themselves thereunder, and enjoining 
it from using the same 16 


An association limited to members of one race 
may sccure an injunction against use of 1ts name 
and emblems by another association Jumited to mem- 
bers of a different race.17 


Statutes for the protection of incorporated or- 
ganizations against others using the name, style, 
or emblems of such organizations cannot be invoked 
by unincorporated associations.1§ 


Seal. A voluntary association is not required by 
law to posscss a seal19 Indeed, it has been said 
that an unincorporated association has no right to 
use a common seal,29 at least it 1s not presumed 
to have one.“1 


§ 14. —— Taking, Holding, and Transfer of 
Property 
a Taking and holding property 
b. Conveyance or assignment of prop- 


erty or funds, and application there- 
of 


Zaches shown by thirty years’ in- 
action and acqulescence.—<Ancient 
Egyptian Arabic Order of Nooles of 
the Iystic Shrine v Michaux, 49 8 
Ct 485, 279 U.S 787, 78 LEd 981, 
reversing Burrell v. Michaux, (Tex. 
Com App) 286 S.W 176, which af- 
firmed (CivApp) 273 SW. 874. 


16. Black Rabbit Ass'n v. Munday, 
21 Abb N Cas (NY) 99. 


17. Burrell v. Michaux, (Tex Com 
App) 286 SW. 176, affirming (Civ. 
App) 273 SW 874, and reversed 
on other grounds Ancient Egyptian 
Arabic Order of Nobles of the 
Mystic Shrine v Michaux, 49 8. 
Ct 485, 279 US 77, 78 LEd 931. 


al. 
64S, 67 Biisc 68. 


ho 84. 


167 Biss 121 


Right to lLmt membersiip to 
white men will be protected by in- Bsc 169 
junction againat the use of its em- Pa —Latrobe 


blems and insignia by negroes, and 
“the rule would be the zame if the 
facts were reversed and the negroes 
Were complaining.”"——Burrell v. Mi- 
chaux, (TexCom App) 286 SW. 176, 
181, affirming (Civ.App.) 373 SW. 
874, and reversed on other grounds 
Ancient Egyptien Arabic Order of 
Nobles of the Mystic Shrine v. Mi- 
echaux, 49 SCt. 485, 279 U.S 787, 
78 Ld 931 


13. Faisan v. Adair, 87 SE 1080, 
144 Ga 797, AnnCagi918A 243 


19. White v. Hartman, 145 P. 716, 
26 Colo App. 475. 


20. Osborn v. Greene, 55 NH 919, 
161 N.Y. 3863, affirming 52 NY.S 


& Co. 68 
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a. Taking and Holding Property 


(1) In general 
(2) Conveyance to trustees for associa- 
tion or members 


(1) In General 


Generally speaking an unincorporated association 
may not, as such, take or hold property, although its 
members may hold property Jointly as individuals. 


In the absence of a statute enmipowering it to do 
so, 1t 18 ordinarily held that an unincorporated as- 
sociation, having no legal existence independent of 
the members who compose it, 1s incapable, as an or- 
ganization, of taking or holding either real or per- 
sonal property in its associate name,** and that a 
conveyance to an unincorporated association passes 
title to no one;#2 but there 1s some authority to 
the contrary," and it has been held that an un- 
incorporated association may take and hold person- 
al property at least to the extent that the person 
giving or selling such property cannot retake it or 


otherwise dispose of 1t.25 


In any event, the members of a voluntary associ- 


ation may take 


1147, 30 App Div 62, which affiirm- 
ed 45 NYS 852, 20 Misc 177— 
Branagan v. Buckman, 122 NYS 
610, 67 Misc. 242, affirmed 130 N 
YS 1106, 146 App Div. 950 


Brower v. Crimmins, 121 NYS 


22, Idaho—Idaho Apple Growers’ 
Ass’n v. Brown, 298 P. 320, 50 Ida- 


Miss —Treas v Price, 146 So 630, 


Io —Normandy Consol. School Dist 
of St Louis County v. Harral, 286 
SW. 86, 315 Mo. 602. 

N Y¥—In re Howells’ Estate, 260 N 
¥S 698, 145 Misc 657, mod on 
other grounds 261 N.YS 8:59, 146 


Hunting & Fishing 
Club, Ltd v Decker, 12 PaDust 


oJ p 1843 note 98. 
Deed to Sons of Confederate Veter. 


A deed by the commander of a 
camp of Confederate Veterans to an 
unincorporated camp of the Sons of 
Confederate Veterans and a chapter 
of the Daughters of the Confedera- 
cy was invalid as an attempted con- 
veyaonce to an unincorporated associ- 
etion having no power to acquire 
property in its name-—Lael v. Crook, 
(Ark) 97 S'W.(2d) 436. 


23. N Y.—Schein v Erasmus Realty 
Co, 184 NY.S. 840, 194 App Div. 


38 


and hold property jomtly as 1n- 


88, affirming 176 N'Y.S. 608, 107 
Misc 27 
Pa-Hawk v. 

581 
5 CJ p 1843 note 99. 
Where no individual named as gran- 

tee 

A deed to an unincorporated asso- 
ciation, in which no individual was 
named grantee, conveyed no legal 
title—Schein v Hrasmus Realty Co, 
184 NYS 840, 194 App Div. 38, af- 
firming 176 NYS 648, 107 Mise 27. 


*“% Town of Gravette v. Veach, 54 

S'W.(2d) 704, 186 Ark. 544 

“At common law voluntary and un- 
incorporated associations may hold 
real property, either as the donees 
of the legal title or the beneficiaries 
of a trust, and - e such asso- 
clations, when organized to promote 
some purpose beneficial to the gen- 
eral public or of certain classes 
thereof, are to be deemed as char- 
itable societies and governed by rules 
of law applicable thereto.”—Town of 
Gravette v Veach, 54 S.W.(2d) 704, 
706, 186 Ark 544 


256. Hartman v. City of Pendleton, 
186 P 672, 674,96 Or 503,8 ALR 
904, modified in other respects 190 
P 389, 96 Or. 508. 

“We take it to be fairly well set- 
tled law, at least by the better au- 
thorities, an unincorporated asso- 
alation may take and hold personal 
property at least to the extent that 
the person giving or selling such 


Hawk, 88 Pa Super. 
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dividuals,26 and accordingly a grant to an associa- 
tion name may, under the circumstances, be con- 
strued as a grant to its members,2? and a gift to 
an association by name, if not impressed with any 
trust or charitable use, may vest in the persons 
composing the society.28 


In a proper case, equity may treat the active 
members of an association as trustees of the as- 
sociate inicres: in the property.29 


(2) Conveyance to Trustees for Association 
or Members 

Conveyance may be made to trustees for the benefit 
of an unincorporated association, legal title then vesting 
in such trustees. Where there is a sufficient designation 
of the members as beneficiaries, they have an equitable 

interest in the property. 
To avoid the inconveniences resulting from the 
incapacity of a voluntary association to take and 
hold property as an organization, conveyances may 
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be made to trustees for the use and benefit of the 
association or 1ts members.80 In such case the legal 
title vests in the trustees,8! and, where two associa- 
tions consolidate, the trustees of the property of 
one of the associations thereafter hold the same in 
trust for the members of the united body.®2 


If the members are sufficiently designated as ben- 
eficiaries,88 they have an equitable interest in the 
property,®£ and each 1s entitled to the same voice 
in the management, control, and disposition of the 
property as 1f he were a joint owner and holder of 
the legal title.36 


The trustee may be either a natural or an artifi- 
cial person,®6 and the society itself may make pro- 
vision for trustees in whom property may be vested 
for its use.87 


A court of equity will compel the transfer of 
funds from former trustees of a voluntary associa- 
tion to trustees newly elected,88 and, after an as- 


property to it cannot retake it or 
otherwise dispose of it, so that if 
one gave a book, or money to buy a 
book, to the Commercial Association 
for its library, that person could not 
retake the book or reclaim the mon- 
ey on the pretext that the donee was 
incapable of holding it Such asso- 
ciations would be treated in equity 
ag quasi partnerships, each member 
of which would be entitled to an in- 
terest in the property donated or 
purchased. .. . There is not a 
solitery reason for the holding of 
some courts that gifts to nonincorpo- 
rated associations are invalid, except 
blind adherence to outworn prece- 
dents "—Hartman v. City of Pendle- 
ton, supra. 

26. Conn—Curtiss v. Hoyt, 19 Conn 

154, 48 AmD. 149. 

Mass —Byam v. Bickford, 2 NE 687, 

140 Mass 31. 

Mich—Whipple vy. Parker, 29 Mich. 

869. 

RI—Guild v. Allen, 67 A. 855, 28 R 

I. 480 
5 CJ. p 1344 note 2. 

The ownership of property deliver. 
ed by members to thelr association 
has been held, in @ criminal case, to 
vest in all members —Commonwealth 
v. Auman, 18 PaDist. & Co 66. 


a7. Byam v. Bickford, 2 NB 687, 
140 Mass. 31—5 CJ. p 1844 note 3. 


28. Guild v. Allen, 67 A. 856, 28 
RI. 480. 

29. Hope of Alabama Lodge of Odd 
Sellows v. Chambless, 103 So 64, 
212 Ala. 444 
“A court of equity treats the ac 

tive members of a voluntary non- 

business association as the owners 
of its properties in trust for the 
community interest of the unincor- 
porated society or association,”— 


Hope of Alabama Lodge of Odd ¥el- 
lows v. Chambless, 103 So. 64, 55, 
212 Ala 444 


Defect in conveyance not fatal 

Where members of an association 
authorized duly elected trustees to 
convey property to a certain person 
to enable such person to execute 
@ mortgage to avoid foreclosure of 
an existing mortgage, any mere de- 
fect in execution of the deed to such 
person, or of his mortgage, will not, 
in equity, be permitted to defeat the 
rights of those holdimg by mesne 
conveyances from such person.— 
Hope of Alabama Lodge of Odd Fel- 
lows v Chambless, 108 So. 54, 212 
Ale. 444. 


30. Cal—Ruddick v. Albertson, 98 

P. 1045, 1047, 154 Cal 640 
Tll—-Hart v. Seymour, 385 N.E. 246, 

147 Tl 698 
Mo-—wNormandy Consol. School Dist 

of St. Louis County v. Harral, 286 

SW. 86, 815 Mo, 602, 

5 CJ p 1844 note 6. 

“At common law, it 18 true, a deed 
of conveyance to an unincorporated 
voluntary association was bad for 
lack of a capable grantee, and cases 
will be found which hold that, where 
the grantee could not take durectly, 
he or it cannot take through the 
medium of a trustee. But from this 
grew an abuse which equity was 
prompt to remedy. So that it is now 
recognized that 2 valid grant may 
be made to trustees for such an un- 
incorporated voluntary association, 
and that such title will descend in 
perpetuity "—Ruddick vy. Albertson, 
supra 
Gonveyance to commander of Oon- 

federate Veterans 

A deed to a designated perzon as 
the commander of a camp of Confed- 


39 


erate Veterans was valid as a con- 
veyance to a trustee, notwithstand- 
ing that the camp of Confederate 
Veterans was an unincorporated as- 
sociation and as such incapable of 
holding title~—Lael v. Crook, (Ark ) 
97 SW (2d) 486 


31. “Neem v. Shaw, 10 Allen 
55 
Mo—Donuthitt v. Stinson, 78 Mo. 199. 
5 CJ. p 1844 note 7 
Gommander of Oonfederate Veterans 
The invalidity of a deed from the 
commander of a camp of Confeder- 
ate Veterans who held title as trus< 
tee, because the grantee was an un- 
incorporated association incapable of 
holding property, did not affect the 
rights of a member of the camp of 
Confederate Veterans where, after 
execution of the deed, the property 
was devoted to a use that was in- 
tended im the conveyance to the 
commander of the camp as trustee, 
since the legal title remained in the 
successor to the commander as trus- 
tee.—Lael v. Crook, (ArE) 97 SW. 
(2d) 436. 


32. Woolford’s App., 17 A. 524, 126 
Pa. 4T. 

33. German Land Assoc v. Scholler, 
10 Minn. 881—5 C.J. p 1344 note 9. 


3& Duncanson v. Howell, (Tex Com. 
App ) 222 S.W. 282, reversing How- 
ell v. Duncangson, (CivApp.) 195 
SW. 849—5 CJ. p 1344 note £0 


33. Clark v Brown, (Tex.Civ.App ) 
108 SW. 421. 

36. Liggett v. Ledd, 21 P. 138, 17 
Or. 89 

37. Colley v. Wilson, 86 MoApp 3896 
—§ CJ p 1344 note 13. 

38. EBirmingham vy. Gallagher, 
Mass. 190. 
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sociation has become incorporated, it has the right 
to demand and receive from its former trustees a 
conveyance of the legal title to its property.®® 


b. Conveyance or Assignment of Property or 
Funds, and Application Thereof 


(1) Disposition of property or funds 
(2) Application of property or funds 


(1) Disposition of Property or Funds 


While an association may not as a legal entity dis- 
pose of property held by its members jointly, an assign- 
ment made by vote at a regular meeting pursuant to the 
constitution and by-laws is valid and effectual. Where 
the property is vested in particular trustees, the mem- 
bers may pass the equitable but not the legal title 
thereto 

An association cannot as a legal entity dispose 
of property held by 1ts members jointly.4£9 Where, 
however, under the constitution and by-laws, all 
members in good standing have sole control of the 
funds, an assignment of the property of the as- 
sociation, executed pursuant to a vote at a regular 
meeting by all the members in good standing, 1s 
sufficient to vest complete title thereto in the as- 
signee.41 


A minority cannot compel a sale and distribution 
of the property of the association among the mem- 
bers so long as it continues to be used for the 
purposes for which 1t was acquired.*? 


In case property is vested in trustees for the use 
of an association or its members, the members may 
by conveyance pass the equitable title thereto,4? 
but nether they** nor the association‘ can convey 


39. Organized Labor Hall v Geb- ,Ga—Myrick v. Holmes, 107 SE 324, 


ert, 22 A. 578, 48 NJ.Eq 393 131 Ga 437. 


40. Ostrom v Greene, 55 ND 919,!3le—Nickerson v. Houlton Lodge of 
161 NY. 358, affirming 52 N.YS.| Elks, No. 835, 111 A. 331, 119 Me 


1147, 30 AppDiv 621, which af-| 309. 


firmed 45 NYS 852, 20 Misc 177 
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the legal title; and in case there are several trus- 
tees all must join in the conveyance.*6 


Equity will compel a trustee who holds title to 
the property or funds of an association to convey 
or assign the same pursuant to a unanimous vote 


of the society 47 


- (2) Application of Property or Funds 
An unincorporated association may In conformity 
with the will of the majority devote its funds to a@ pur- 
pose within the purposes of the association, but may not 
apply funds to other purposes without unanimous con- 
sent. 

An wmincorporated association, acting in con- 
formity with the will of the majority of its mem- 
bers, has a right to devote its funds to any pur- 
pose calculated to promote the objects of the as- 
sociation,48 but it has no might to apply them to 
other uses, except with the unanimous consent of 
the members ‘9 Further, where a fund is sub- 
scribed for a particular purpose, a majority of the 
subscribers cannot devote the fund to any other 
purpose without the consent of the munority, al- 
though 1st may be composed of a single subscriber 
only 50 


Although the articles of association provide that 
the management of the concern shall be subject to 
rules and regulations adopted by a majority of the 
associates, yet an individual member may resort to 
a court of justice for redress in case of the fraudu- 
lent appropriation or the willful destruction of the 
joint property ,51 but where a fund has passed into 
the hands of new trustees, between whom and the 
original contributors there is no privity, such trus- 


to reimburse a member who paid a 
fine imposed on an employee of the 
lodge was illegal, since the payment 
of the lodge’s money for such pur- 
poses would be an unauthorized di- 
version of its funds, the by-laws pro- 


—Branagan v Buckman, 122 NY 
§ 610, 67 Mise 242, affirmed 130 
NY.S 1106, 145 AppDiv. 950. 

41. Brown v. Stoerkel, 41 NW. 921, 
7 Mich 269, 8 LRA. 430 

42. Robbins v Waldo Lodge L O 
OF, 7A 640, 78 Me. 565 

43. Douthitt v. Stinson, 73 Mo. 199 

44. Douthitt v. Stinson, supra 

45. Austin v. Shaw, 10 Allen 
(Mass.) 553. 

4s. Austin v. Shaw, supra. 

a7. Mass—Birmingham =v. 
gher, 112 Mass. 190 

Okl—Richardson v. Harsha, 98 P 
897, 28 Oki. 405. 

43. Myrick v. Holmes, 107 S.E. 324, 
151 Ga 487—5 CJ p 1844 note 24 

é9. Conn—Baines v. Church, 173 A 
226, 118 Conn. 521, 


Galla- 


Applosations held unauthorized 

(1) Under Civ Code (1910) § 37656, 
providing that a trustee, unless ex- 
Pressly authorized or by consent, 
cannot sell or convey the trust prop- 
erty without an order of the court 
of chancery, a conveyance by the 
trustees of an unincorporated frater- 
nal society, without the consent of 
all members or an order of court, to 
one who reconveyed to the trustees 
and others individually, was unau- 
thorized —- Mvrick v. Holmes, 107 § 
H) 824, 151 Ga. 487. 


(2) Where the by-laws of a lodge 
provided that “financial help” would 
be accorded members, and that ap- 
plication therefor could be made by 
any member who 1s destitute and un- 
able to procure employment and is 
without the necessities of life, a vote 


40 


viding for “help” for members hav- 
ing reference only to members in 
actual need of help—Nickerson v. 
Houlton Lodge of Dilks, No. 835, 111 
A. 381, 119 Me. 309. 


Waiver held ineffectual to validate 
assignment 
Waiver of the signers’ claims in 
a fund collected from them and oth- 
er members of an association, the 
trustee of which was authorized to 
assign the fund to a bankrupt part- 
nership, was held not effective as 
an assignment of the members’ ti- 
tle—Barnes v. Church, 173 A 226, 
118 Conn 521, 


50. Abels Vv. 
462. 


51. Dennis v. Kennedy, 19 Barb (N. 
¥.) 617. 


McKeen, 18 NJ Eq. 
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tees are not accountable to them for the fund; their 
remedy is against the original trustees.52 


If any part of the fund is not needed for the 
purpose for which it was subscribed, the contribu- 
tors have a right io have it repaid to them in pro- 
portion to their contributions,53 after deducting 
proper charges and expenses and unavoidable 
losses 54 


§ 15. —— Contracts 


vtrictly spea.ng, an association lacks capacity to 
mako a contract unless authorized to do so by statute 
However, contracts made in the name of the association 
by its officers or members may be enforceable against 
such officers or members, or as against third persons 
on principles of estoppel Associate members will not, 
as a rule, be liable on unauthorized contracts entered in- 
to by their officers. 

In the absence of statutes, such as those permit- 
ting suits against associations (infra § 36), which 
expressly or impliedly authorize an unincorporat- 
ed association, as such, to enter into contracts in 
its own name,55 it has no capacity to do so,5¢ and 
1s not liable, as an association, on contracts made 
m its name.57 


Officers of an association who make a contract 
in its name, however, and members of the associa- 
tion who assent to the contract so made, are per- 
sonally bound thereby, as will be shown hereinafter 
in §§ 20 and 32, respectively; and the contract is 
likewise binding on the other party thereto,5® and 
may be sued on by the associate members, and, un- 
der some statutes, either by a duly authorized of- 


52. Abels v. McKeen, 18 NJEq 
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ficer of the association or by the association itself 
in its own name, as will be explained in § 35. 

Where a number of persons, firms, and corpora- 
tions engaged in the business of dredging have en- 
tered into an association to maintain prices for dredg- 
ing, and to distribute equitably work, the conduct of 
which has been put under the control of an adjuster, 
such adjuster 1s not entitled to personal relief from 
the fact that he had not received his just share of 
the work, since the distribution was entirely within. 
his own hands 598 


An averment that an association was organized for 
pecuniary profit, if unchallenged by motion to make 
more definite, 1s sufficient to authorize proof of such 
a purpose in its formation as would authorize con- 
tracts in excess of the fund provided by the in- 
tiation fees and dues,60 


Estoppel to deny contractual capacsty. One who 
deals with an association as a legal entity capable 
of transacting business, and in consequence receives 
from it money or other thing of value, is estopped 
from denying its night to contract.61 


Unauthorised coniract. Members of an associa- 
tion, such as a political committee, are not liable, as 
such, to a third person on an unauthorized and un- 
ratified contract made by an officer of the commit~ 
tee while acting beyond the apparent scope of his 
authority.62 


Leases. An association may, through its officers or 
members, enter into a valid lease of premises for its 


Tabor and material 


462 


53. NJ—Abels v McKeen, supra 
N Y—Koehler v Brown, 2 Daly 78 


& Murray v. McHugh, 9 Cush 
(Mass) 158 

8&. Court Harmony A. O F v 
Court Abraham Lincoln A. O F, 
40 A. 606, 70 Conn 634 


Gompromisze of suit 

A statute authorizing suits against 
@ voluntary association as such im- 
pluedly authorizes the association to 
compromise @ sult against it, so that 
a note given by the association in 
the compromise is valhd—Court 
Harmony A O F. v. Court Abraham 
Lincoln A O F, 40 A. 606, 70 Conn. 
634 
Liability as insurer 

Where a fair association agreed, 
for a certain consideration, to care 
for and keep safely an automobile 
parked within the fair grounds, it 
was liable for the loss of the auto- 
mobile while in its custody, regard- 
legs of its neglgence or carelessness 
in the matter—Pennyroyal Fair 


unincorporated association conducted 
for profit and who takes a note in 
payment therefor has an equitable 
luen on the association’s ploperty, 
which may be enforced by action— 
Slaughter v. American Baptist Pub- 
lication Soc, (Tex Civ App ) 150 S W. 
224. 


56. Reding v Anderson, 84 N.W. 
800, 72 Iowa 498—5 C.J. np 1845 
note 33 


S87. Chastain v. Baxter, 
31, 24,189 Kan 381. 


5S. Iowa—Reding v Anderson, 34 
NW 800, 72 Iowa 498. 

Mich —Detroit Inght Guard Band v. 
Furst Michigan Independent In- 
fantry, 96 NW 984, 184 Mich 6598 


B89. Potter v Morris, etc, Dredging 
Co, 46 A 537, 59 NJ Hq. 422 


60. Ranken v FProbey, 115 N.Y.S. 
832, 181 App Div 828. 


61. Petty v Brunswick, ete, R Co, 
35 SH 82, 109 Ga 666 


62. Humphrys vy Republican Cen- 


81 P (2d) 


Ass’n v. Hite, 243 S.W. 1046, 195 Ky tral Campaign Committee, 182 


782, 


A. 866, 820 Pa 368. 
41 


A political campaign commuttee, 
whose purpose was to elect cand- 
dates after nomination, was not l- 
able for labor and material furnished 
primary commuttees, whose objects 
were to nominate certain candidates, 
notwithstanding members, who or- 
dered the work performed and who 
were individually lable, were also 
members of the campaign committee, 
where the record disclosed that the 
campaign committee did not ratify 
or confirm the purchases —Hum- 
phrys v. Republican Central Cam- 
paign Committee, 182 A. 366, 320 Pa. 
858. 


Apparent authority not shown 

That plaintiff had furnished mate- 
rial in prior years on the orders of 
the executive officers of a political 
campaign committee did not justify 
plaintiffs reliance on the apparent 
authority of the officers of the pri- 
mary committees, who made pur- 
chases for such committees, to pur- 
chase on behalf of the campaign 
committee—Humphrys v. Republi- 
can Central Campaign Commuttee, 
182 A 866, 820 Pa. 358. 
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use.6% A iccital in a lease that it is made by and 
between an association, as landlord, and an individu- 
al, as tenant, has been held conclusive, in an action 
between third parties, that the association is to be 
regarded as lJandlord.64 Where a voluntary non- 
profit association as tenants had the duty under 
a lease to surrender premises to the lanclord, all 
members had a joint interest in such surrender and 
a reciprocal duty to observe its obligations, includ- 
ing the duty to surrender premuses at the end of the 
term, and for their failure to do so an agreement in 
the lease would be implied at the landlord’s election 
for continued tenancy or holdover for another year.&5 
Where a voluntary association, which agreed to 
surrender the premises to its landlord at the end of 
the term, vacated the premises because of a fac- 
tional disagreement, leaving minority of members 
in control thereof, and the association failed to sur- 
render the premises in accordance with the lease, 
the landlord could treat the association as holding 
over for the ensuing year, so as to be entitled to 
possession of the premises and to a personal judg- 
ment against the association for rent for the cxtend- 
ed period.86 


§ 16. —— Torts 


An unincorporated association may be held Ilable for 
the torte of ite members or employees committed in the 
Prosecution of its business, ae where the association oc- 
cupies the position of principal as respects the tort- 
feasor, but not otherwise. An association is not re- 
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sponsible for the tort of a third pereon committed while 
engaged In the individual business of a member of the 
association. 


A voluntary unincorporated association has been 
held liable in tort for the wrongful acts of its mem- 
bers when acting collectively in the prosecution of 
the business for which 1t 1s organized,§7 responsible 
for torts of its members or employees when encour- 
aged in them, or if ratified thereafter,®8 and lable 
for the conversion of property intrusted to one of 
11s ofacers, as such, where it has negligently allow- 
ed him to appropriate the property to his own use 89 
So, it may be held liable for the tort of an wndividual 
member when, 1n respect to the act complained of, the 
association occupies the relation of principal,79 but 
not otherwise.71 


An association may not be held responsible for 
the negligence of a third person employed by a 
member in the prosecution of the member’s busi- 
ness, 7/2 


Libel. Following the general rules governing the 
tort lability of unincorporated associations, such 
an association may be liable for its libel:78 and so 
the members of an unincorporated association are 
lable n their collective capacity for libel published 
by their agent with their authority while the agent 
is acting within the scope of his employment,?4 just 
as a corporation is liable under like circumstances. 


An action for libel may be brought against an 
unincorporated association by one of its members,75 


63. Piper v. Taylor, 188 NW. 171, 
48ND 967—5 CJ. p 1844 note 6. 


@&. Pupin v. Stiyachich, 158 NYS 
182, 94 Misc. 259 


Lease of premises, held in trust 
for the Serb Federation Sloga by its 
president, reciting that 1t was be- 
tween the federation, through its 
president, and the lessee, signed by 
the lessee and the president as such, 
was held to constitute a lease of the 
premises by the federation, as 
against the claim of the president in 
his capacity as trustee, in whom le- 
gal title was vested, that he was the 
landlord, and not the federation, and 
that rent should have been paid to 
him and not to the federaton— 
Pupin v Stiyachich, 158 NYS. 182, 
94 Misc 259. 


&asociation’s failure to turn over 
rent to trustee 

Tenant of premises, held in trust 
for a federation, and leased with the 
consent of the trustee, who was also 
president of the federation, could not 
be dispossessed by the president, be- 
cause the tenant paid the rent to the 
association and not to the trustee 
and the federaton, which leased 


with his consent, failed to pay over 
to the trustee the rent of the prem- 
ises for a sink.ng fund, as it had 
agreed —Pupin v. Stiyachich, 158 N. 
YS 182, 94 Mise. 259 


65. Wolf v Foley, 289 N Y.S. 1083, 
160 Misc 688 


66 Wolf v Foley, supra. 

67. Aich—Inglizs v Millersburg 
Driving Assoc, 136 NW 448, 169 
Mich. 311, Ann Cas1918D 1174. 

N.Y —Rourke v Elk Drug Co, 77 N. 
YS 373, 75 App Div. 145, 

5 CJ p 1345 note 51 


GSB. United Mine Workers of Amer- 
ica v Coronado Coal Co, (Ark) 
258 F 829, 169 CC A. 549, reversed 
on other grounds 42 SCt 6570, 259 
US. 344, 66 LEd 975, 27 ALR. 
762, certiorari denied and leave to 
present petition for rehearing 
granted 42 SCt 6587, 


68. Cutting v Marlor, 78 N.Y. 454, 
affirming 17 Hun 573, 


70. Simmonds vy. Rifle Club, 52 La 
Ann 114 


vl. US—City of Reading, (DCPa) 
103 F 696, affirmed 108 F. 679, 47 
CCA. B8L 

Colo.—Master Builders’ Assoc v Do- 
mascio, 63 P. 788, 18 Colo App. 25. 
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Ky —Sewell v. Breathitt Lodge No. 
649 F. A. M, 150 S.W. 677, 150 Ky. 
542 

5 C.J p 1846 note 54. 


72. Frierson v. Pacific Gas & Dleo- 
tric Co., 203 P. 788, 55 Cal App. 
397 

Auto stage association 
Where defendant was a member of 

an auto stage association, an unin- 

corporated co-operative business as- 
sociation authorized by CivCode §§ 
653b—6587, under whose by-laws 
each member owned and operated his 
own stages along the prescmbed 
routes and retained the profits de- 
rived therefrom, although the ter- 
minals and certain other facilities 
were managed by the association, 
the owner and operator of the stage, 
and not the association, is the mas- 
ter of the driver, and lable for his 
negligence —Frierson v Pacific Gas 

& Wlectric Co., 208 P. 788, 55 Cal 

App. 397. 

7a Peterson v. Cleaver, 181 NW, 
187, 105 Neb 438, 15 ALR. 447. 


74 Pandolfo v. Benson Bank, (CC. 
A Ariz) 273 F 48. 


7a. Peterson v Cleaver, 181 NW. 
187, 105 Neb 488, 15 ALR. 447— 
87 CJ. p 16 note 44, 
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but the association is not liable to a member for 
the unauthorized or privileged communication of 
charges against the member by an officer of the as- 
sociation.76 


§ 17. ——- Criminal Responsibility 
An association cannot, as such, commit a crime. 


Only individuals or corporations can be indicted 
and convicted of the commission of crimes, and an 
umincorporated association of persons denominated 
as trustees cannot be indicted and convicted of crime, 
since, if a crime 18 cOmmuitted, it must be commit- 
ted by them as individuals.77 


§ 18. Meetings 


a. By whom called 

b. Notice 

ce. Quorum 

d. Conduct of meetings 
e. Adjourned meetings 


a. By Whom Oalled 


A meeting should be called by competent authority 
In order to render proceedings taken thereat valid and 
effectual. 


In order to render the proceedings at a meeting 
effectual, it must have been called under competent 
authority.7& 


An officer who has been removed cannot call a 
meeting, and hence a vote taken at a meeting held on 
a notice signed by him 1s of no effect.79 


b. Notice 


All members of an association should be notified of 
the time, place, and purpose of a meeting, Irrespective 
of whether or not the laws of the association prescribe 
such notice. The time and manner of notice should com- 
ply with applicable rules, :f any, of the constitution or 
by-laws, and If no length of time is prescribed, reason- 
able notice must be given. Notice may be waived. 


7e. Garcia v. Sociedad de Obreros, 
(Tex Civ.App) 268 SW. 948, 944 
“If the charges were sent out by 
the officer without the society's ap- 
proval, then it was not their act, and 
they would not be hable, and if it 
was sent to appellant with the ap- 
proval of the society, as contended 
by appellant, and as admitted in the 
answer, then appellee was not guilty 
of libel, because it was a privileged 
communication sent out under its 
laws and regulations in the dis- 
ciphne of a mezmber.”—Garola v. 
Sociedad de Obreros, supra. 


77. Hdward Hines Yellow Pine 
Trustees v. State, 94 So. 281, 130 
Miss. 348. 


7a. Russ v. Howard, 8 Tenn Cv. 
App. 67—5 CJ. p 1846 note 56. 
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RI—Industrial Trust Co. v. Green, 
23 A. 914, 17 RL 586, 17 LRA. 


82. State v Seattle Baseball Assoc, 
111 P. 1055, 61 Wash 79. 


sa. State v. Seattle Baseball Agsoc., 


$18 


All the members of an association must be no- 
tified of the time and place of a special meeting, 
and of the particular purpose for which it is call- 
ed,80 especially when busimess of an unusual charac- 
ter is to be transacted ;®1 and no business should be 
transacted that 1s not specified in the notice.84 These 
rules apply whether or not the laws of the association 
prescribe such notice.83 


When the time or manner of giving notice of 
meetings 1s prescribed by the constitution, articles of 
association, or by-laws of an association, it is essen- 
tial to the validity of the acts done at a meeting that 
the notice thereof shall have been given in the mode 
prescribed ,84 and where no length of time is pre- 
scribed, reasonable notice must be given 85 


Wasver of notice. If all the members appear 
at a meeting and participate in the proceedings with- 
out objection, 1t will be deemed a waiver by each 
member of any defect due to insufficiency of notice ;®6 
but 1f a member having a right to be present and 
vote is absent,8? or if, bemg present, he refuses 
his assent to the acts done at the meeting,®® he does 
not waive irregularities in the notice, and as to him 
the proceedings are void. 


ce Quoram 

A majority of all of an Indefinite number of persone 
comprising a society has been held unnecessary to con- 
etitute a quorum; and a quorum will be presumed to 
have been present at a meeting in the absence of proof 
to the contrary. A quorum ie not essential to adjourn- 
ment. 

At common law a majority of all the members of 
an association is ordinarily not necessary to con- 
stitute a quorum, where the society is composed of an 
indefinite number of persons 89 In any event, where 
an association, composed of an indefinite number of 
members, has no rule prescribing the number that 
shall constitute a quorum, but has been accustomed to 
hold its meeting pursuant to notices published im 


7&. Industral Trust Co. v Green, 383|;84% Kuhl v. Meyer, 42 MoApp 474. 
A. 914,17 RL 6586, 17 LBR.A. 202. 


e0. NY—Goller v Stubenhaus, 184| 24 
NY.S 1048, 77 Misc. 29, 387. 

Wash —State v. Seattle Baseball As- 
soc, 111 P. 1055, 61 Wasb. 79, 8&3. 

5 CJ. p 1846 note 58. 


N.H—St. Mary's 
soc. v. Lynch, 9 A. 98, 64 NH 2138. 87 
N Y.—Rudolph sv. 
League, 7 N Y.S. 185, 23 Abb.N Cas. 


85 Me—Buck v. Spofford, 81 Me. 


Wash —State v. Seattle Baseball As- 
soc, 111 P. 1055, 61 Wash. 79, 31 
LRA(NS) 6512. 


86. Mo—kKuhl v. Meyer, 42 Mo App. 
474. 


Benev. As- 


Raab, 57 How Pr 


Southern Ben.| wash—state v. Seattle Baseball As- 
goc, 111 P. 1055, 61 Wash. 79, 31 
LRA(NS) 613. 

87. Kuhl v. Meyer, 42 Mo.App. 474. 

se. Kuhl v. Meyer, supra. 

so. Field v. Field, 9 Wend.(N.Y.) 
894, cited in Ostrom v. Greene, 55 
N BL. 919, 161 N.Y. 358, affirming 62 
NYS 1147, 30 App.Div 621, ai- 
firming 45 N.Y 8S. 853, 20 Miso. 177. 
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the newspapers, and to transact business thereat, 
regardless of the number in attendance, the mem- 
bers attending any such meeting comstitute a quo- 
rum 90 


Where the members attending a meeting constitute 
a quorum, the withdrawal from the meeting of a 
minority of such members because of dissatisfac- 
tion with the action of the majority does not affect 
the right of those remaining to proceed with the 
transaction of business.94 


It is not essential to the validity of the proceedings 
of a society that the record should show that a quo- 
rum was present, since a quorum may be presumed 
to have been present unless the contrary appears.°4 


Adjournment of meeting. In the absence of any- 
thing to the contrary in the laws of the society, a 
meeting may properly be adjourned to a future day 
by the members 1n attendance, although they con- 
stitute less than a quorum.%8 


ad. Conduct of Meotings 
(1) In general 
(2) Voting 


(1) In General 


Parliamentary rules govern the conduct of meetings 
of an association, In the absence of provisions In [ts own 
jaws as to such matter or of a contrary usage. 

In the absence of any provisions in the laws of an 
association prescribing the manner in which its 
meetings shall be conducted, common parliamentary 
principles i use by all deliberative assemblies may 
be resorted to in considering the regularity of the 
proceedings ;®4 but the fact that strict parliamentary 
usages are not observed will not invalidate the pro- 
ceedings, where the society is not attempting to act 
under parliamentary rules.295 So, where an associa- 


90. Ostrom v Greene, 45 NYS 852, 
20 Misc i177, affirmed 52 N.Y 8S. 
1147, 80 App Div 621, affirmed 656 
NH 919, 161 N ¥. 363. 


91. Ostrom v Greene, supra. 


92. Me.—Coombs v. Harford, 69 A 
529, 99 Me 436 

Fa—Com. v. Woelper, 8 Serg & R 
29, 8 Am D. 628. 97. 


83. Ostrom v Greene, 55 NE. 919, ate 
161 NY. 363, affirming 68 NYS 
1147, 30 App Div. 621, affirming 45 
WYS &52, 20 Mise. 177. 


94. Ostrom v. Greene, 5 NE. 919, 
161 N.Y. 8363, affirming 53 NYS. 
1147, 80 App.Div. 621, affirming 45 
N.Y.8S. 852, 20 Mise. 177—Francs 
v. Perry, 144 N.Y.S 167, 82 Misc 


App. 189. 
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95. Ostrom v. Greene, 46 NYS 8652, 
20 Misc. 177, affirmed 52 NYS 
NE 919, 161 NY. 853 mas ae Oe 

96. Ostrom v Greene, 46 N.YS 8652, 
20 Bfisc 177, affirmed 58 NYS 
1147, 30 App Div 621, affirmed 655 
N.B. 919, 161 N.Y. 353. 


Coombs v. Harford, 59 A. 529, 99 


9s. Ostrom v Greene, 45 N Y.S. 852, 
20 Misc. 177, affirmed 652 NYS 
1147, 30 App Div 681, affirmed 65 
NE 919, 161 NY. 358 


88. Ostrom v. Greene, 46 NYS 862, 
240 Misc 177, affirmed 52 NYS |g 
1147, 30 App Div. 621, affirmed 55 
NE. 919, 161 N.Y. 853. 


271. See People v. Goodall, 208 Il. |1. Ostrom v. Greene, 45 NYS 8653,| 7. 
20 Misc. 177, affirmed 652 N.Y.S. 
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tion has no constitution or by-laws, any usage ia 
relation to meetings is entitled to consideration in 
determining questions relating thereto.°6 


The regularity of the proceedings is presumed in 
the absence of a showing to the contrary.°? 


The president of an association cannot prevent the 
transaction of business either by leaving the meet- 
ing®8 or by refusing to put a motion, duly made and 
seconded ,99 and in case of such refusal, the vice 
president may properly put the motion, although 
the president 1s still in the chair.t 


(2) Voting 
In tho absence of provisions In the laws of an ae- 
sociation regulating the matter, voting Ie controlled by 
general rules of parliamentary law. 

When not prescribed by the laws of the associa- 
tion, a vote on a motion, duly put, may be taken in 
any of the modes by which such questions are de- 
termined under the general rules of parliamentary 
law.2 Accordingly, members present and not vot- 
ing are to be counted as voting in the affirmative,® 
where the majority of those voting vote in the af- 
firmative,* provided, however, the question is put by 
the proper officer.5 


The fact that illegal votes were cast will not in- 
validate the result if they do not change the ma- 
jority.6 


Where a majority of the members of an unincor- 
porated association having no by-laws are present 
at a meeting. and the majority of those present vote 
favorably on a resolution, the resolution is duly pass- 
ed, although those voting in favor of it do not con- 
stitute a majority of the total membership.” 


e, Adjourned Meetings 


Where there Is nothing to the contrary In Its laws, 
an association may adjourn its meetings In accordance 


1147, 30 App Div. 621, affirmed 55 
NE. 919, 161 N.Y. 853. 


Cong Soc, 68 NH. 187. 

& Richardson v. Francestown Un- 
10n Cong. Soc,, supra—5 CJ. p 1347 
note 84. 

Election of officers see infra § 19. 


4 TIowa—Red Polled Cattle Club v. 
Red Polled Cattle Club, 78 N.W. 
808, 108 Iowa 105 

NJ—Abels v. McKeen, 18 N.J.Hiq. 
462. 

& Com. v. Green, 4 Whart.(Pa.) 631, 

603. 

Christ Church v. Pope, 8 Gray 
(Mass.) 140—urst Parish sv. 
Stearns, 21 Pick (Massa.) 148. 

Francis v. Perry, 144 N.Y S. 167, 
82 Misc. 371, 
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with common parl.amentary rules, and may hold an ad- 
journed meeting without notice to those absent from the 
previous meeting. 

In the absence of anything to the contrary in the 
laws of the society, an association may adjourn its 
meetings from time to time according to the usual 
method of parliamentary bodies,® and may transact 
business at an adjourned meeting without notice to 
those who were absent from the previous meeting 9 


§ 19. Officers, Agents, and Committees 
a In guneral 
b Appointment and election 
c Qualification and bond 
d. Term of office 
e. Removal or resignation of officers; va- 
cation of office 


a. In General 


An association may exist without officere. While 
the members of an association may appoint agents for 
themselves as individuals, it has been sald that an 
association cannot as such appoint an agent. 


An association may exist without officers,!0 and 
it cannot, as such, appoint an agent,!1 although its 
members may do so for themselves individually,14 


b. Appointment and Election 
(1) In general 
(2) Judicial interference 
(1) In General 


The appointment or election of officers may be con- 


& Ostrom v Greene, 55 NH 919,,1a Ostrom v Greene, 55 NBD 919, 
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trolled by the articles of association and by-laws, by 
usage, or by ordinary rules of parilamentary law. An 
election held In substantial violation of applicable rules 
or laws Is void, although mere Irregularities not affecting 
the result of an election will not Invalidate it 


In the absence of any rules to the contrary, an as- 
sociation acting through its members may elect such 
officers as it chooses18 The election is ordinarily 
regulated by the articles of association or constitu- 
tion and the by-laws of the association,"‘ or, 1f none 
such exist, by the usages of the association and the 
resolutions adopted by it from time to time,15 and im 
the absence of all these, resort may be had to the 
rules of parliamentary law in common use in all 
deliberative assembltes.16 


An election held im substantial violation of ap- 
plicable by-laws, rules, or provisions of law is in- 
valid.17 Thus, where the power of election is con- 
ferred on the board of directors, 1t must be exer- 
cised by the full board, and an election held at a meet- 
ing of which all the directors had not been notified 1s 
void.18 However, mere irregularities in the conduct 
of an election which do not affect the result will not 
invalidate the election ;19 and, it has been held, where 
the election 1s by the members, the fact that the 
polls are kept open beyond the time prescribed by 
the constitution will not vitiate the election, if only 
those entitled to vote participate therein29 Regu- 
larity of the procedure may be presumed in the ab- 
sence of evidence to the contrary.22 Where it affirm- 
atively appears that an officer was duly elected m 
compliance with applicable rules and constitutional 


declared one year as the official term 


161 NY 853, affirming 62 NYS 
1147, 30 App Div. 621, affirming 45 
NYS 8652, 20 Mise 177 

Adjournment of a meeting by less 
than a quorum see supra subsec- 
tion c this section 


® Ostrom v Greene, 65 NE 919, 
161 NY 353, affirming 52 NYS 
1147, 30 App Div 621, affirming 45 
NYS 852, 20 Mise. 177 


10. Com v Rozen, 57 N.E 228, 176 
Mass 139 


ll. Brower: v Crimmuns, 121 N.YS 
648, 67 Mise 68 


Olympic games organizing comm16. 
tee, a co:poration, was not the agent 
of the National Olympic Committee, 
but an independent committee enti- 
tled to the proceeds of games for 
distribution among the state, city, 
and county wherein the games were 
held, free from claims of the nation- 
al commuittee—Xth Olympiad Com- 
mittee of Games of Los Angeles, U 
8 A. 1982 v. American Olympio 
Ase’n, (Cal) 42 P (2d) 1028 


42. Brower v Crimmung, 121 N.YS 
648, 67 Misc 68. 


161 NY. 858, affrzming 62 NYS 
1147, 80 App Div. 621, affirming 45 
NYS 852, 20 Misc. 177 


14 Mich—Grand Rapids Guard v 
Bulkley, 57 NW. 188, 97 Mich. 610 

N Y—Strempel v. Rubing, 4 N.YS 
584. 

Tex—Gaines v. Farmer, 119 SW 
874, 55 TeaxCivApp 601 


18. Goller v Stubenhaus, 134 N Y¥.S. 
1043, 77 Mase 29. 


16. Ostrom v. Greene, 55 N.BL 919, 
161 NY. 3653, affirming 53 NYS. 
1147, 80 AppDiv 621, affirming 45 
N.YS 852, 20 Mise. 177. 


17. Young v. Benev. Assoc, 8 La 
App (Orleans) 146. See People v. 
Goodall, 208 DLApp. 189 


When not held at the time pre- 
soribed by the constitution and 
proper notice of the change of date 
ig not given, as required by the con- 
stilution, an election 1s invahd— 
Young v Benev <Assoo, 8 La App. 
(Orleans) 146 
Milection prior to expiration of term 

of incumbent 

Where a by-law of an association 
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of the president of the association, 
the election of a president prior to 
the termination of the term of a 
previously duly elected president, 
who has not resigned or been remov- 
ed, 18 void—Sooi1eta Italiana Pro- 
gresso Duca Degh Abruzzi v. Vic- 
chiarielle, 178 NYS. 261, 189 App. 
Div. 102 


Mistoppel to question validity of elec. 
fon 


Former officers of a soclety who, 
together with rival claimants to of- 
fice, agreed to resign and hold a spe- 
clal meeting, and who participated in 
the election held at such special 
meeting, were estopped to question 
the title of the persons elected to of- 
fice.—Biega v. Rostkowsii, 176 <A. 
708,18 NJ Mise 186. 

18 Grand Rapids Guard v Bulkley, 

57 NW 188, 97 Mich 610. 

19. Young v. Benev. Assoc, 8 La. 

App (Orleans) 146 
90. Rudolph v. Southern Sen. 

League, 7 N.Y.8 185, 28 Abb N Cas. 
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91. Coombs v. Harford, 59 So. 529, 

99 Me. 426. 
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provisions, his election may not be successfully chal- 
lenged.24 


Power io sei aside election. A by-law providing 
that the exccutive board shall serve as a court of 
appeal, to which shall be referred for final action all 
matters of difference that may arise, docs not em- 
power the board to set aside an election of officers.*% 


(2) Judicial Interference 


The general rule that courts will not interfere with 
the Internal management of an association, in the ab- 
sence of fraud or prior exhaustion of remedies available 
within the framework of the organization, applies in 
respect of e'ection of officers, although in a proper case 
Judicial relief may be secured. 

In accordance with the general rules as to ju- 
dicial mterference, which will be considered in § 
34, the decision of an unincorporated association 
on the question of an election to office is a matter 
peculiarly and exclusively to be determined by the 
association, and, in the absence of fraud, 1s final and 
binding on the courts 24 


In any event, before members of a voluntary as- 
sociation can invoke the aid of the courts to secure 
them in offices to which they claim to have been 
elected, 1t must be shown that they have exhausted 
the remedies available to them within the associa- 
tion and according to its rules,"=5 and the nght to 
hold office 1n a society with no salary or emolument 
16 not such a right as can be made the basis of a 
civil suit to contest an election thereto, where the 
person deprived of the office loses no civil or prop- 
erty right for which he could claim damages.26 


22. Tonkin v Kenworthy, 170 A. (2) Under the 
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However, the court has jurisdiction, at the suit of 
certain members of an association against their as- 
sociates, to prevent the latter from violating the 
terms of the agreement of the association, and to 
avoid an illegal election by them of a person to office, 
and to restrain such person from acting as an offi- 
cer,27 and, where one 1s deprived of the right to 
run for office in violation of associate regulations, 
equity will afford relief.28 


c. Qualification and Bond 


(1) In general 
(2) Bond and hability of sureties 


(1) In General 


Persons elected to the office of trustee of a society 
may perform the duties of such office without first com- 
plying with statutory regulations as to filing a certificate 
of election. 

A statute requiring the clerk of certain societies 
to deposit in the county recorder’s office a certificate 
of election of trustees has been held not to make such 
action on the part of the clerk a prerequisite to the 
exercise of the duties of trustees by those who have 
been elected to such office 29 


(2) Bond and Liability of Sureties 


Where a bond of office is given, it stands for the se- 
curity of the association, irrespective of changes in mem- 
bership, and the sureties on such a bond may be held 
In accordance with the general rules governing such 
matters. 


A bond given to an association by one of its of- 
ficers stands for the security of the society, whoever 


283, 112 NJ Law 274. 


Motice of meeting held sufficient 

A. resolution declaring the execu- 
tive secretaryship of a state league 
of municipalities vacant, adonted at 
the same meeting prior to defend- 
ant’s election to office, was not de- 
fective because notice of the meet- 
ing did not specify the election to be 
one of the purposes of the meeting, 
where notice clearly comprehended 
action that might remove the in- 
cumbent secretary.—Tonkin v. Ken- 
worthy, 170 A. 288, 112 N J.Law 274. 


Zotice to and function of advisory 
board 
(1) The right of the executive 
secretary of a state league of mu- 
nicipalities to hold office could not 
be challenged because notice of the 
meeting called for the purpose of an 
election was not given to the mem- 
bers of the advisory board, where 
the league constitution vested au- 
thority to select the secretary exclu- 
sively in the executive board —Ton- 
Ian v. Kenworthy, 170 A. 338, 113 N 
J Law 274. 


state league of municipalities, au- 
thorizing the advisory board to par- 
ticipate in the discussion of all ques- 
tions at the meetings of the execu- 
tive board, the advisory board was 
limited to the discussion of questions 
of policy relating to municipal ac- 
tion, admunistration, and problems 
and advancement of common welfare 
of the member municipalities, but 
could exercise no mght in the selec- 
tion of the league's officers —Tonkin 
v. Kenworthy. supra. 


Eligthility as affected by incumbency 
of another office 

The right of the executive secre- 
tary of a state league of munuiaipal- 
ties to office could not be challenged 
on the ground that, when appointed, 
he was president of the league, since 
he was not required to resign the 
presidency to be an eligible candi- 
date for the secretaryship —Tonkin 
v Kenworthy, 170 A. 288, 112 NJ. 
Lew 3274. 


23. Rudolph v. Southern Ben 
League, 7 NYS 1365, 28 AbbN. 
Cas. 199. 
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constitution of a|/24& Ostrom v. Greene, 45 NYS 852, 


20 Mise. 177, affirmed 52 NYS 
1147, 80 App Div. 621, affirmed 65 
N E. 919, 161 N.Y 353 


Zught to Offlce not determinable in 
replevin action 

The question which of two rival 
Claimants is the president of a cer- 
tain association cannot be deter- 
mined in an action of replevin —So- 
cieta Itahana Progresso Duca Degh 
Abruzzi v. Vicchiarielle, 178 NYS. 
261, 189 App Div. 103 


a5. Hickey v. Baine, 81 N.H 201, 195 
Mass 446 


26. RI—Bennett v. Kearns, 88 A. 
806 

Tex—Gaines v. Farmer, 
874, 55 Tex.CivApp 601. 

5 CJ. p 1847 note 6 


27. Boston Base Ball <Assoc ev. 
Brooklyn Base Ball Club, 76 N.Y.S. 
1076, 87 Mase 631 


28. Williams v Dustrict Hxrecutive 
Board, U M. W. of A, 1 PaDist. 
& Co. 81. 


29. Roberts v Hull, 836 NB 848, 187 
Ind, 215—§ C.J. p 1348 note 8. 


119 S.W. 


7 C.d.8. 


may be its members for the time being, and although 
its membership may be constantly changing.®9 
Where the by-laws of an association provide for 
a bond by trustees, the acceptance of the bond by the 
society 1s a sufficient approval of it.81 

Although the by-laws require three sureties, yet 
a bond signed by only a principal and two sure- 
ties 1s valid 1f accepted and approved by the so- 
ciety, and the sureties cannot complain 1f they 
signed without any understanding that a third sure- 
ty was to sign.82 When an officer of an association 
1s reelected and becomes his own successor, and at 
the commencement of his second term reports a cer- 
tain sum in his hands and gives bond with sureties to 
account for and pay over the moneys coming into 
his hands during the term, his sureties will be re- 
sponsible for the sum so reported in his hands, and 
will not be allowed to show that the defalcation oc- 
curred during the previous term 2% An association 
is not bound by the false statements of one of 1its 
members, made in open meeting to one who 1s about 
to become a surety on a bond of the treasurer of 
the association, unless he has general authority to 
represent the association in taking bonds or spe- 
cial authority to represent the association as to the 
bond in question 34 The failure of an association to 
give information to the surety on its treasurer’s 
bond of facts of which the surety was ignorant does 
not relieve the surety from liability if such infor- 
mation was as accessible to him as it was to the as- 
sociation.®5 Jt 1s not the duty of an association or 
of its officers to require its treasurer to keep the 
association funds in any particular manner or de- 
pository, and the fact that the treasurer has failed 
to keep such funds separate from his own does not 
conshtute a defense to an action against his sure- 
ty.86 A settlement or adjustment of a defalcation 
provided for by a resolution of the association, 1f not 
carried into effect, will not operate to discharge the 
surety on the defaulting officer’s bond. 


Joiwné and several bonds. Where the by-laws of an 


30. Coombs v. Harford, 59 A. 529, 
99 Me. 426 

31. Coombs v. Harford, supra. 

32. Coombs v. Harford, supra. 

33. Swisher v. Maryland Fidelity, 
ete, Co, 164 TllApp. 248. 

3% Sewell v. Breathitt Lodge No. 
649 BE. & A. M., 150 S.W. 677, 150 
Ky 642 

38. Swisher v. Maryland Fidelity, 
etc., Co, 164 TILApp. 243. 

36. Swisher v. Maryland Fidelity, 
etc, Co, supra. 

37. Swisher v. Maryland Fidelity, 
ete, Co, supra. 


Me 426. 
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38 Coombs v. Harford, 59 A 629, 99; 44. Tonkin v. Kenworthy, 


38. Coombs v. Harford, supra. 
40. Coombs v. Harford, supra. 
41. N Y—Goller v. Stubenhaus, 184 


N.Y.S. 1043, 77 Misc. 29, 89. 
RI—wWhitty v. McCarthy, 86 A. 129, 


42. Goller v Stubenhaus, 134 N.Y. 
S. 1048, 77 Misc 29. 


43. Ostrom v. Greene, 55 N.H. 919, 
161 N.Y. 353, affrming 52 N.YS 
1147, 80 App Div. 631, affirming 45 
N.Y.S. 852, 20 Misc. 177. 
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association provide that the trustees shall give a 
joint or several bond as security, the trustees may 
unite in a joint bond, or each trustee may give a 
several bond,®8 and in the latter event, the sureties 
on the several bond of one of the trustees may be 
held liable for the personal default of their princi- 
pal’ The sureties on a several continuing bond, 
given by one of the trustees of an association when 
the by-laws provided that the bonds of a trustee 
should be joint or several, are not holden after the 
society has changed 1ts by-laws so as to recuire the 
trustees to give a joint and several bond.*0 


d. Term of Office 


The term of an officer of an association Is regulat- 
ed as to duration by the laws and usages of the associa- 
tion, or, in the absence of either, by the pleasure of the 
association. An officer elected for a definite term may 
hold over until election and qualification of his successor. 

If the laws of an association prescribe the dura- 
tion of the term of an officer, such provision 1s con- 
trolling.41 In the absence of any such provision, 
the tenure of an officer 1s to be determined from 
the usages and resolutions of the society.£2 If the 
duration of the term of office is fixed neither by 
the laws of the association, nor by its usages or reso- 
lutions, the officer holds his position merely at the 
pleasure of the association,43 or at the pleasure of 
the particular board charged with hus selection.“ 


Where the date on which his term 1s to com- 
mence is stated in the ballot by which an officer 1s 
elected, such date controls, although the office was 
vacant at the time of the election and might have 
been filled from that date.45 


Holding over. An officer elected for a definite 
term holds over until the election and qualification 
of his successor,‘6 at least as against third persons, 
where the association continues to recognize the offi- 
cer as such after the time prescribed for a new elec- 
tion has passed without action on its part.t? 


170 A. 
233, 112 NJ Law 274 


Executive secretaxy of state league 
of municipalities, who was appointed 
by the executive board for no defi- 
mite term, held such office at the 
board’s pleasure, power to remove 
being inherent in the executive 
board.—Tonkin v Kenworthy, 170 A. 
288, 112 N J.Law 274. 

45. Loubat v. Le Roy, 40 Hun (N. 

Y.) 546, 15 Abb.N Cas. L 
46. Goller v. Stubenhaus, 184 N.Y.S. 

1048, 77 Misc. 29. 

47. Sangston v Gordon, 22 Gratt 

(62 Va.) 755—5 CJ. p 1848 note 265. 
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e. Removal or Resignation of Officers; Vacation 
of Office 


An officer holding tenure merely at the pleasure of 
the association may be removed without cause or prior 
notice, although an association officer 1s entitled to no- 
tice where he is to be removed for cause, and, where 
elected for a definite term, he cannot be removed before 
Its expiration without cause and an opportunity to be 
heard. An officer Is Impliedly removed by the election 
of another to fill his place, and his resignation may 
become effective without formal acceptance. Iirregulari- 
tues tn the removal of an officer are subject to waiver. 

In the absence of anything to the contrary in the 
laws, usages, or resolutions of an association con- 
cerning the tenure of office, an officer holds his po- 
sition merely at the pleasure of the association, and 
may be removed without either cause or notice,#8 
although where he 1s removed for cause, he is en- 
titled to a hearing,*9 and when he has been elected 
for a definite term, he can be removed only for 
adequate cause and after an mvestigation of the 
charges against him, of which he has been given 
proper notice, and to which he has been allowed an 
opportunity to reply 50 


An officer of an unincorporated association can 
be removed from an office to which he was elect- 
ed by the votes of the members only by the body 
which elected him 51 


The action of members will not be sustained where, 
having withdrawn from a regular meeting merely 
on account of opposition to the duly elected officers, 
they meet and pass a resolution expelling the Jat- 
ter from office, and constituting themselves their 
successors ;54 but where officers themselves secede 
with no intention of further continuing to hold their 
positions, the remaining members, although a minor- 


48. Tonkin v <Eenworthy, 170 A. 
233, 112 NJ Law 274—5 CJ p 1348 


note 26 N Y.S. 852, 20 Mise 177. 
mame Grice, 159 SE 914,/ 55. warrell v Cook, 11 N.¥.S 826, 
62 § 


memoval for cause limits power 
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161 NY. 363, affirming 52 NY.S 
1147, 30 App Div 621, affirming 45 


affirming 5 N YS. 727. 
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ity of the association, are at liberty to consider the 
offices vacant and to fill the same by election 58 


A formal removal may not be necessary, the in- 
cumbent of an office 1s impliedly removed by the 
election of another person to fill his place.5¢ 


An officer does not vacate his office by joining a 
rival association, although the constitution of the 
latter orgamization provides that no member thereof 
shall remain a member of any similar association.55 


The resignaion of a member of the executive com- 
mittee of an association may become effective with- 
out a formal acceptance thereof.56 


Waiver of irregularities. Although the removal 
of an officer 1s irregular, yet where he acquiesces 
therein, and makes no further claim to the office, he 
loses all official power.5? 


Damages for wrongful removal. No action for 
damages for wrongful suspension of an officer will 
lie against members of a committee, where an ap- 
peal has been taken to the proper association tribunal 
and the matter has passed out of the jurisdiction of 
the commuittee.58 


§ 20. —— Powers, Duties and Liabilities 


a. In general 

b. Right to funds, books, and records 
c. Power to bind association 

d. Duties and liabilities 


a. In General 


An officer may not exercise powers granted by the 
constitution exclusively to others. 


Broadly speaking, the powers, duties, and liabil- 


inefficient or derelict in the discharge 
of duty, made an order suspending 
the worthy lecturer without having 
first given her an opportunity to be 
heard. She appealed to the state 
grange, which took no direct action 


to remove, and party to be removed 
is entitled to hearing —Walker rv. 
Grice, 159 SH. 914, 162 SC 329. 


‘What constitutes removal for cause 
Removal of regularly elected sec- 

retary for “failure in performance of 

duty” 1s “removal for cause "— ~ 

er v Grice, 159 SH. 914, 162 SG 239 

6&0. Bentley v Hurley, 299 8.W. 604, 
222 MoApp 51—5 CJ. p 1848 note 
27. 

6L. N.¥—Tanner v Ranken, 89 N Y. 
S 770, 44 Mise 488 

Pa.—Lowry v. Stotzer, 7 Phila. 397. 

3a McCalhon v. Hibernia Sav, etc, 
Boc., 12 P. 114, 70 Cal 163. 

583. McFadden v. Murphy, 21 NX 
868, 149 Mass. $41. 

& Ostrom v. Greene, 55 N.B. 919, 


5& In re Tidewater Coal Exchange, 
(CCANY.) 280 F. 688, affirming 
(DC) 3274 F 1008, 1011, and cer- 
tiorar1 denied Delaware Steamship 
& Commerce Corporation v. New 
Hngland Coal & Coke Co, 42 SCt 
587, 259 US. 584, 66 LEd. 1076 


67. Industrial Trust Co. v. Green, 
38 A. 914, 17 RL 586, 17 LRA. 
202. 


66. Burton v. Dickson, 180 P 216, 
104 Ban 6594, rehearing denied 180 
P. 775, 104 Kan 594. 


Appeal to state grange from. suspen- 
sion. by executrve committee 
“The executive committee of the 
Kanses State Grange of the Patrons 
of Husbandry, a voluntary associa- 
tion, such committee having author- 
ity to suspend an officer who proved 


48 


on the appeal, but sustained a rul- 
ing of the presiding officer that a 
motion to hear her thereon was out 
of order ‘The record of the suspen- 
sion recited that it was made ‘pend- 
ing further investigation,’ and the 
committee prepared for a formal 
hearing, but abandoned it on the 
ground that the appeal had deprived 
them of jurisdiction. Held, that the 
action of the state grange amounted 
to an affirmance of the order of sus- 
pension, and was conclusive upon the 
appellant, and that, if the officer's 
legal rights were invaded, her injury 
was at the hands of the grange, and 
that no action would le against the 
members of the committee on ac- 
count thereof.”—Burton v Dickson, 
180 P 216, 104 Kan 594, rehearing 
denied 180 P. 775, 104 Kan 694. 
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ities of the officers of an association find their basis 
in applicable provisions of its constitution or by- 
laws, usage, and general principles of law. An officer 
may not exercise a power which the constitution 
grants exclusively to a board of directors or to the 
member clubs of the association.59 


b. Bight to Funds, Books, and Records 


The duly elected or de facto officers of an associa- 
tion or Its trustees are ordinarily entitled to custody of 
Its funds and records, although they may waive the right 
to custody thereof. 


The proper officers of an association are entitled 
to custody of its funds,®9 and of its books and rec- 
ords.61 Officers elected and installed, and actually 
exercising their official functions, may be entitled to 
custody of the association’s funds, irrespective of 
the validity of their election.£2 


Where an association by unanimous vote appro- 
priates money for a certain purpose, and the commit- 


86. American League Baseball Club 
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tee authorized to expend the fund incurs liabilities 
on the faith of the appropriation, their right to the 
fund thereupon becomes vested, and cannot be di- 
vested by the subsequent dissent of a member of 
the society & 


It seems that it is no defense to an action by the 
president of a voluntary association to recover a 
fund from its former officers that it has been ap- 
plied by a minority to the general purpose for which 
the association was organized, since the majority 
is entitled to control.64 


Persons otherwise entitled to the custody of a 
fund as trustees for an association may by waiver 
lose their right to recover the same at law from 
a member of the society who holds the fund for 
the use of all members 6 


c. Power to Bind Association 
(1) In general 
(2) Power to bind by contract 


with all other members in the fund 


of New York v Johnson, 179 NY 

§ 498, 109 Misc 188, affirmed 179 

NYS 898, 190 App Div 932 
President of baseball league’s power 

to discipline clubs or players 

(1) The president of the American 
League of Professional DBaseball 
Clubs, on discovering that the con- 
tract of a player of a club which was 
a member of the league, after ceas- 
ing to play for Is own club, had 
been assigned by it to plaintiff, an- 
other member of the league, had no 
authority to discipline or punish the 
two clubs by suspending the player 
until farther notice, as under §§ 6, 7, 
10 of the league constitution such 
power is given exclusively to the 
board of directors —American League 
Baseball Club of New York v John- 
son, 179 N.YS 498, 109 Mise. 188, 
affirmed 179 NYS 898, 190 App.Div. 
932 


(2) Under § 20 of the constitution 
of the American League of Profes- 
sional Baseball Clubs, giving the 
president power to impose fines and 
penalties in way of suspension, or 
otherwise on any player guilty of 
conduct detrimental to the general 
welfare of the game, and § 24, gv- 
ing each club the right to regulate 
its own affairs and suspend its play- 
ers, etc, for carelessness, indiffer- 
ence, etc, “but not in conflict with 
any provision of the National Agree- 
ment or this constitution,” the presi- 
dent of the league had no authority 
to suspend a player as a punishment 
for his alleged desertion, etc, as 
that power was given to the clubs, 
and as, in view of § 88, the offense 
was not included within Playing 
Rules (1908) § 67, notwithstanding 
the president's former exercise of 


7C.J5.5.—4 


ball Club of New York v Johnson, 
supra 


Under § 86 of the constitution of 
the American League of Professional 
Baseball Clubs, lodging in the board 
of directors, the supervisory body of 
the league, the power to require a 
club to discipline one of its players, 
any function of the president of the 
league im connection therewith is 
merely to transmit complaints to the 
board—American League Baseball 
Club of New York v Johnson, 179 N 
YS 498, 109 Misc 188, affirmed 179 
NYS 898, 1890 AppDiv. 932 


Directors in control ag against execu- 
tive committees 

Where the by-laws of a syndicate 
formed to buy and sell oi] leases pro-~ 
vided for an executive committee, 
which should perform all acts neces- 
sary to complete the organization, 
and further provided for the elec- 
tion of a board of directors by the 
stockholders, and that such directors 
should assume control of the busi- 
ness, it was held that, despite con- 
ficting provisions in the by-laws, 
which apparently would have given 
the executive committee continuing 
control, the directors elected by the 
stockholders are thereafter entitled 
to control the affairs of the associa- 
tion as against the executive com- 
mittee—Oil Lease & Royalty Syn- 
dicate v. Beeler, (TexCiv App.) 217 
SW 1064, error rcfused 


60. Bentley v Hurley, 299 S.W. 604, 
2282 MoApp 51. 


Treasurer 
A. member of a nonprofit voluntary 
association has joimt legal interest 
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and property of the association in 
her hands as treasurer, and hence 
cannot be sued at law by them for 
conversion thereof, the law of part- 
nership applying—Bentley v Hur- 
ley, 299 SW. 604, 222 Mo.App. 61. 


61. Bentley v. Hurley, supra 


The members of an association 
cannot replevy the treasurer’s books 
and records “if she 1s still the treas- 
urer of the original association, for, 
in that event, she is entitled to the 
possession of the books of that of: 
fice"—Bentley v Hurley, 299 SW 
604, 607, 222 Mo App 61 


62. Smith v. Merriott, 100 A. 731, 
180 Md 447. 


Former officer’s duty to turn over 
bank book and mozuey 

Where officers of an association 
have been elected and installed, and 
are exercising the functions and 
powers of their respective offices, a 
former officer possessing a bank book 
and money admitted to be the prop- 
erty of the association cannot re- 
strain such officers from demanding 
such property on the ground that 
the election was invalid, as he would 
incur no responsibility by turning 
over such property to the acting of- 
ficers of the association—Smith v. 
Mernott, 100 A 731, 130 Md 447. 


63. Carter v Strafford Sav. Bank, 
48 A 1083, 70 NH. 456 


64% Ostrom v. Greene, 55 NB 919, 
161 NY. 8653, aflrming 62 N.Y.S 
1147, 80 App Div 621, affirming 45 
N Y.S. 852, 20 Mise 177—5 C.J p 
1849 note 39 


65. Smith v Moore, 129 Mags. 223. 
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(3) Execution of powers 
(4) Ratification of unauthorized acts 


(1) In General 


The officess and agents of an association may bind 
ft when acting vithin tneir powers, which are ordinarily 
prescribed by the articles of association, constitution, 
or by-laws. An association creating a subsidiary or 
branen may be liable for the acts of tne latter. 

The acts of the officers and committees of an 
association, within their prescribed powers, are bind- 
ing on the association.66 The power of the officers 
of a voluntary association to bind it, while some- 
times conferred by statute, as will appear from an 
examination of statutory provisions and the cases 
cited below,®7 is generally determinable from its ar- 
ticles of association or constitution, and its by-laws 8 
Regard may be had also to the usages of the associa- 
tion and to its objects or purposes, especially where 
the society has adopted no laws or where the laws 
adopted are silent on the subject 6 


Where power to bind the association is not con- 
ferred either expressly or by umplication of fact, the 
court, 1 determiming whether such power exists, 
will apply the principles of law applicable to partner- 
ship or to agency, according to whether the associa- 
tion 1s formed for profit or not, as will more fully 
appear from an examunation of the following sub- 


66. Bersch v. Fire Underwritera 
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section (2) (b). 

Whether or not a committee has power to bind 
the association 1s ordinarily a question of fact for the 
yury.70 

Branch or subsidiary associations Where a vol- 
untary association creates a subsidiary or branch 
association as an instrumentality through which to 
accomplish certain purposes, it 1s liable for the acts 
of such subsidiary association to the same extent as 
though such acts had been done by the entire mem- 
bership #2 


(2) Power to Bind by Contract 


(a) In general 

(b) Nature and extent of power 

(c) Liability of association in quasi con- 
tract 


(a) In General 


A duly authorized officer of an association may by 
contract bind all the associates including himeelf. 


If an officer, having authority to do so, enters in- 
to a contract for, and in behalf of, the association, 
he thereby binds all the associates,?* including him- 
self,78 but an officer cannot bind the association or 
its members by a contract which he 1s not authorized 
to make.74 


Ass'n of St. Louis, (Mo.) 241 SW 
428 

e7. Miller v. Chance, 8 Edw (N Y¥) 
899 
Power as linited by statute——Citi- 


zens' Sav. Bank v. Vaughan, 115 
Blich. 156. 
68. Idaho—Spotswood v Morris, 85 


P. 1094, 12 Idaho 360, 6 LRAC(N 
S) 666 

N ¥.—Coney v. Brennan, 167 N Y.S 
903. 


Power to indorse or collect nesoti. 
able paper 

A provision of the constitution of 
@ voluntary association to the effact 
that the financial secretary shall col- 
lect all moneys and pay the same to 
the treasurer, and that “It shall be 
the duty of the treasurer to recaive 
all moneys from the financial secre- 
tary,” does not authorize the finan- 
cial secretary to indorse or collect 
negotiable paper —Toadvine v. 
Northwest Trust & State Bank, 211 
P 286, 288, 122 Wash. 609. 


69. Tuchmond v. Judy, 
466 


70. Shea v. Quaker City Wheelmen, 
9 Pa Super. 225. 


71. Spaulding v. Hvenson, (CG 
Wash ) 149 F. 915, affirmed 150 F 
517, 82 C.CA. 268, 9 LRA(NB) 
904. 


6 Mo.App. 


72. ND—Vorachck v. Anderson, 211 
NW. 984,54 ND 8s9L 
SC—Medlin v Ebenezer Methodist 
Church, 129 SE. 880, 132 SCG 498. 
5 CJ p 1349 note 48. 


Gonveyance by trustees chosen un- 
der common law and not under 
statute 

Where members of voluntary, fra- 
ternal, nonbusiness association au- 
thorized duly elected trustees of the 

association to convey property to a 

certain person, to enable such person 

to execute a mortgage to avoid fore- 
closure under the existing mortgage, 
the mortgage so executed for such 

Purpose was enforceable in equity, 

although the successors to the pre- 

vious trustees of the association 
were not appointed by register, un- 
der Code (1907) § 6098, since such 
statute was not exclusive, the asso~ 
clation having a common-law right 
to elect their trustees to act on be- 
half of the association, and to hold 
its properties—Hope of Alabama 
Lodge of Odd Fellows v. Chambless, 
103 So. 64, 213 Ala 444 


Mortgage executed by de facto trus- 
tae 


Where a. fraternal, nonbusiness as- 
sociation continued to function as 
such, notwithstanding a prior incor- 
poration in which less than a ma~ 
gority of the membership had par- 
ticipated, and @ majority of its mem- 


50 


bers, after a meeting duly called for 
that purpose, authorized duly elected 
trustees to convey the asszociation’s 
property to a certain person to en- 
able such person to mortgage the 
property, or procure an extension of 
an existing mortgage, in order to 
prevent foreclosure of the existing 
mortgage, the conveyance to such 
person and the mortgage executed by 
him for such purpose will be enforc- 
ed in equity, even if such trustees 
were not de jure trustees, since the 
person to whom the land was convey- 
ed for such purpose was a de facto 
trustee —Hope of Alabama Lodge of 
Odd Fellows v. Chambless, 103 So 
54, 212 Ale. 444. 


73a N.D—Vorachek v. Anderson, 211 
NW. 984,64 ND 891. 
S.C—Medlin v. Ebenezer Methodist 
Church, 129 SH 880, 182 SC. 498. 
5 CJ. p 1349 note 49. 


= ; ny al v. Brennan, 167 N.Y.S. 
Contract relative to insurance 

The Independent Police Hndow- 
ment Association of New York City 
being organized to secure endow- 
ment on the lives of its members, 1ts 
board of directors or its executive 
committee was not authorized to 
contract with the agent of a life in- 
surance company to pay him come 
pensation, by way of commission, ex- 
tending beyond the time when he 


7 O.J.58. 


(b) Nature and Extent of Power 


Acts of officers within the scope of the powers or- 
dinar'ly conferred upon such officers will, in general, be 
deemed the acts of the association. While the officers 
and agents of an association engaged in business are, 
ordinarily, presumed to have authority to bind the as- 
sociation as to mattere within the scope of such busi- 
ness, in the case of an association formed for moral, 
benevolent, pol.tical, or other noncommercial purposes, 
authority of tts officers or agente to bind the members 
will not ordinarily be presumed from the existence of 
their general power to act for the association. 

In the absence of evidence tending to show a lim- 
itation of their power, acts of the officers of an 
association within the scope of the powers ordi- 
narily conferred upon such officers will be deemed to 
have been the acts of the association.75 The power 
of officers to bind the association by particular con- 
tracts may be implied from general powers express- 
ly conferred upon them.76 The members of a slate 
grange are not liable in contract to a member of a 
local grange for musrepresentations in the sale of 
goods made by an agent appointed by the former.?” 


If an association at a meeting of its members 
confers power upon one person to do an act, his 
authority is superior to and supersedes a power 
to do the same act previously conferred upon an- 
other person by the society’s board of trustees.78 


Purpose of association as deterinining authority. 
In determining whether or not an officer has au- 
thority to bind the association, 1t is material to con- 
sider the nature of the society and its object and 
purpose. An association engaged in commercial 
enterprises involving profit and loss being in many 
respects a partnership in legal effect {supra § 1), 
the authority of its officers to bind it by contract is 
governed by the law applicable to partnerships, and 
accordingly, its officers and agents are presumed to 


rendered services in writing individ- 
ual policies on each member of the 
association payable to it, the consti- 
tution and by-laws of the association 
showing no authority in the officers 


18 Vt 405 


9 Neb. 180 
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5 CJ. p 1849 note 51. 
77. Edgerly v. Gardner, 1 NW. 1004, | beng within the apparent scope of 


$ 20 


have authority to make in its behalf any contract 
within the scope of the business for the prosecu- 
tion of which the association was formed, and the 
association is bound by such a contract so made,79 


If, on the other hand, an association is formed, 
not for profit, but for moral, social, benevolent, lit- 
erary, scientific, political, recreative, or other like 
purpose, its liability on contracts made by 1ts officers 
or committees depends on the principles of the law 
of agency, and authority to create such a liability 
will not be presumed or implied from the existence 
of a general power to attend to or transact the busi- 
ness, or to promote the objects for which the asso- 
ciation was formed,®9 except, 1t has been held, where 
the obligation contracted is necessary for the preser- 
vation of the society,81 or where the fund for pay- 
ment of the obligation has already been provided.82 


(c) Liability of Association in Quasi Contract 


An association receiving the benefite of articles fur- 
nished or labor performed may be held lable therefor 
on a contract implied in law. 

Although the association may not be liable on 
a contract made by an officer or agent, yet, 1f 1t re- 
ceives the benefit of articles furnished®* or labor 
performed®4 thereunder, it 1s liable for the reason- 
able value or worth thereof on a contract mmplied 
in law, independently of any question of ratification 
of the unauthorized contract of the officer or agent. 


(3) Execution of Powers 


Officers of an association acting under limited pow- 
ers can bind the society only by acts strictly conforming 
to the powers conferred. 

Where the officers of an association act under spe- 
cial and limited powers, their acts must be in strict 
conformity therewith or the society will not be bound 


Vt—Sawyer v. Royalton, M H Soc. ;at the time, although the making of 


such contract was in excess of the 
gatekeeper’s authority, the contract 


his authority, and the automobile 
owner having no knowledge of se- 


to make such a contract.—Coney v. 
Brennan, 167 N.Y.8 908. 


76 Ghies v. Ortman, 11 Kan, 59—5 
CJ. p 1849 note 50. 


76 Ga—Augusta Amateur Musical 
Club v. Cotton States Mechanics’, 
ete, Fair Assoc, 50 Ga. 436. 

Ind—Philliip v. Aurora Lodge No. 
104 LO G. Z., 87 Ind 606 

Mess —Willcox v. Arnold, 89 NE 
414, 162 Mass 677. 

N.Y.—Ranken v. Probey, 115 NY 
$82, 181 App Div 828—Deller v. 
Staten Island Athletic Club, 9 N Y. 
aa v. Chance, 3 Hdw 

09. 


78. Kirwan v Barney, 61 NYS 132, 
29 Muse. 614, affirming 67 N.Y.8 
812, 27 Misc. 181 


79. Ky—Pennyroyal Fair Ass'n Vv. 
Hite, 248 SW 1046, 195 Ky. 782 
La—American Nat Bank of Shreve- 

port v Reclamation O11 Producing 
Ase’n of Louisiana, 101 So. 10. 
5 CJ. p 13650 note 55 


Apparent scope of gatekeepers ai- 
thority 

A. fair association was bound by a 
gatekeeper’s contract to care for an 
automobile parked within the fair 
grounds, at a place designated by the 
gatekeeper, for a consideration, 
where the gatekeeper was the asso- 
ciation’s only representative present 
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eret limitations thereon —Pennyroy- 
al Fair Ass’n v. Hite, 248 S W. 1046, 
195 Ky. 783. 


80. Hale v Hirsch, 199 N Y.S, 514, 
206 AppDiv. 308—t CJ. p 1350 
note 57. 


SL. McCabe v. Goodfellow, 80 NB 
728, 183 NY. 89, 17 LRA. 204—6 
CJ p 1360 note 58 


82. Hosaman v. Kinneally, 90 N Y.S. 


367, 45 Masc 411, affirmed 98 N.Y. 
S 1184, 104 App Div. 680. 


& Allen v. Clark, 65 Barb (N.Y.) 
563—§ C.J. p 1350 note 61 


& Sullivan v. Campbell, 2 N.Y. 
Super. 271, 
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thereby.25 So, where the board of directors has 
been authorized to settle the affairs of an associa- 
tion, it has been held that the full board must be 
present at the settlement, and that a majority alone 
cannot act,®° although where the power to act is ex- 
pressly, or by necessary implication, conferred up- 
on an executive committee, it may bind the associa- 
tion just as a board of directors would bind a cor- 
poration.87 


Where certain officers of the society have been au- 
thorized to negotiate a sale of its property, they 
must act jointly in order to bind it,58 but, where a 
committee has been authorized to do an act, it is 
usually held that the act of the majority is to be 
taken as the act of the whole, unless there 1s some- 
thing in the delegation of authority to the contrary ,89 
and the same rule applies where managers are ap- 
pointed to conduct the association’s business, at 
least where the duty to be performed is ministerial ;90 
and im this connection it has been held that discre- 
tionary powers of an executive committee may not 
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One member of a board of directors cannot exer- 
cise a power conferred upon the board ,°2 unauthor- 
ized representations of one member of a commit- 
tee are not the acts of the committee, so as to bind 
the association 93 The fact that a member of an 
unincorporated association who indorsed a note exe- 
cuted to the association was also its treasurer would 
not make the assignment of the note one by the 
association, especially where he did not sign as 
such.94 


(4) Ratification of Unauthorized Acts 


A contract or other act of the representative of an 
association which was originally unauthorized may be- 
come valid and binding on due ratification thereof, al- 
though acts falling short of due ratification will not suf- 
fice. 

Although the contract or other act of an officer, 
agent, or committee of an association was originally 
unauthorized, yet the society may ratify it and thus 
become bound thereby,®5 as where the association 
accepts the benefits of the unauthorized transac- 


be delegated.92 


. N Y.—Sullivan v. Campbell, 2 N 
Y¥ Super. 271. 

Pa—Ash v Guie, 97 Pa. 493, 39 Am 
R. 818. 


86. Pease v. Sandusky Steamboat 
Co, 1 Ohio Dec (Reprint) 150, 2 
West LJ. 550 


87. In re Tidewater Coal Exch, (D 
CNY) 274 FB. 1011, affirmed (C 
CA) 280 F 6288, certiorar: denied 
Delaware Steamship & Commerce 
Corporation v. New England Coal 
& Coke Co, 43 SCt. 587, 259 US 
684, 66 L.Ed 1076. 


Between annual mectings 

Between annual meetings of mem- 
bers of a@ coal exchange formed by 
shippers of bituminous coal at the 
instance of the Council of National 
Defense during the war with Ger- 
many, it was held that the execu- 
tive committee, the only body in ex- 
istence capable of acting at all for 
the exchange, an unincorporated as- 
sociation, had complete authority to 
do everything which a normal board 
of directors of a corporation could 
do—In re Tidewater Coal Eixch., (D 
CN.Y) 274 F 1011, affirmed (CCA) 
280 EF 6388, certiorari denied Dela- 
ware Steamship & Commerce Corpo- 
ration v New England Coal & Coke 
Co, 42 SCt. 6587, 259 U.S. 584, 66 
L.Ed 1076. 


83. West Side Masonic Temple As- 
soc. v. Smith, 177 IlLApp. 161. 


8&. Wehr v. German Evangelical 
Lutheran St. Matthew's Cong, 47 
Md, 177—8 CJ. p 1860 note 68. 


60. Wells v. Gates, 18 Barb (N.Y ) 
364—5 C.J. p 13850 note 69. 


t1on.96 


91. In re Tidewater Coal Exch, (D 
CNY) 274 % 1011, affirmed (CC 
A) 280 F 638, certiorar: denied 
Delaware Steamship & Commerce 
Corporation v. New England Coal 
& Coke Co, 42 §.Ct. 687, 259 US 
584, 66 L. Bad. 1076. 


Gegal vote not shown 

Where the executive committee of 
@ bituminous coal shippers’ associa~ 
tion normally consisted of eleven 
members, but only nine were ever 
elected, and one of the nine had 
resigned, although hig resignation 
was not accepted, three members of 
the committee, and two other per- 
sons holding prowes to act for two 
other members of the committee, 
which five united in a certain vote, 
did not produce a legal vote of the 
executive committee of the associa- 
tion, although the business of the 
committee had customarily been con- 
ducted in such manner. -In re Tide- 
water Coal Exch, (DCNY) 374 F. 
1011, affirmed (CCA.) 280 F. 688, 
certiorari denied Delaware Steamship 
& Commerce Corporation v. New 
Hngland Coal & Coke Co, 42 SCt 
587, 259 US. 584, 66 Ld. 1075. 


9& Skinner v. Dayton, 5 Johns Ch 
(N.Y) 351, reversed on other 
grounds 19 Johns. 518, 10 AmD 
286. 


One of several trustees of a fra- 
ternal organization cannot make a 
contract to execute a lease unless 
the other trustees approve or con- 
firm it-——Bailey v. Free and Accept- 
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ed Masons of South Carolina, 108 
Hi 107, 116 SC. 268. 


93% Kuteman v. Lacy, 
App) 144 SW. 1184. 


24 Nakagawa v. Okamoto, 130 P. 
707, 164 Cal. 718. 


96. In re Tidewater Coal Exch, (D. 
CNY) 274 F. 1011, affrmed (CC 
A) 280 EF 6388, certiorari denied 
Delaware Steamship & Commerce 
Corporation v. New England Coal 
& Coke Co, 42 SCt 6587, 259 U. 
S. 584, 66 LH 1075—5 CJ. p 
1850 note 78. 


Beatification shown 

A. resolution of three of the exec- 
utive committee of nine of an unin- 
corporated association, which resolu- 
tion constituted an act of bankrupt- 
cy, and was unauthorized because 
not passed by the requisite number 
of committee members, was, under 
the evidence, by the filang of an an- 
swer to the involuntary petition in 
bankruptcy by the attorney for the 
exchange, ratified by the other mem- 
bers of the committee as of the time 
of adoption, so that an adjudication 
was valid—In re Tidewater Coal 
Exch, (DCN Y.) 274 F. 1011, affirm- 
ed (C.C.A.) 280 FF. 688, certiorari de- 
nied Delaware Steamship & Com- 
merce Corporation v. New Hngland 
Coal & Coke Co, 42 SCt. 587, 259 U. 
S 584, 66 L. Bd. 1076. 


96. NY—Hosman v. Kinneally, 90 
N.Y S. 367, 456 Misc 411, affirmed 
98 N.Y.S. 1184, 104 App Div. 6380. 

Vt—Henry v. Jackson, 837 Vt. 481. 

5 C.J. p 13851 note 74 
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The approval of an unauthorized act does not 
amount to ratification unless the association had 
knowledge of all the material facts;8?7 and, where 
the ratification 1s based on the approval given by 
members at a meeting of the society, it must appear 
that the meeting was regularly called98 The ap- 
proval of an unauthorized contract subject to chang- 
es which are never made does not render the con- 
tract binding on the society ,99 and knowledge and 
approval by the members of a law and order league 
of the retainer by its officers of a lawyer to prose- 
cute violations of the law will not render them per- 
sonally liable for the services, if they had no rea- 
son to suppose that the employment was on their 
credit, but expected the expenses to be met by in- 
dividual contributions placed at the disposal of their 
officers for that purpose 4 


An unauthorized act cannot be ratified by a per- 
son or body of persons who could not have authoriz- 
ed the act in the first instance.? 


d. Duties and Liabilities ; 


(1) As to members 
(2) As to third persons 


(1) As to Members 


The officers of an association are bound to act for the 
common Interest of all members, should not reap secret 
profits at the expense of the association, and may be held 
personally liable for breach of their obligations toward 
the members of the association. 


The officers of a voluntary association are bound 
to act for the promotion of the common interest of 
all members,? as by refusing to participate in an 


97. Ga—New Ebenezer Assoc 
Gress Lumber Co, 14 8B. 892, 89 
Ga 186 


penditure 
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Where the vote of an association 
N Y—Siff v. Forbes, 119 NYS. 778,|/authorizing an expenditure of funds 
185 App Div. 89, reversing 117 N |for a certain purpose was legal, be- 
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authorized transaction,* and they are individually 
liable to their associates for fraud or breach of trust 
in the conduct of the society’s affairs.5 Accord- 
ingly, they will not be allowed to reap secret profits 
from surreptitious dealings with or for the associa- 
tion, but will be compelled to account therefor at 
the suit of other members. 


Officers are liable to their associates for the con- 
version of property belonging to the society,’ and 
an action may be maintained against the treasurer 
of an association to recover funds converted by him,® 
Or against a former treasurer for moneys which he 
has refused to pay over to his successor on demand.® 


(2) As to Third Persons 


(a) Authorized contracts 
(b) ‘Unauthorized contracts 
(c) Torts 


(a) Authorized Contracts 


While officers of an association are generally held 
personally liable on contracts made by them with third 
persons in behalf of the association, the presumption of 
their lability 18 merely one of fact, and they may escape 
individual responsibility on proof that credit was ex- 
tended to the association and not to the officers as in- 
dividuals. An agent not a member nor an officer of 
the association incurs no personal responsibility through 
contracting with a third person in behalf of his dis- 
closed principal, the association, unless he unequivocally 
charges himself with liability. 


It has been shown above in this section that, where 
an officer of an association, having authority to do 
so, enters unto a contract in its behalf, he thereby 
binds all members of the society, including himself. 
In this event, 1f his liability is merely that of a mem- 


v ;Duty to refuse order for illegal ex-| as trustees, as the chancellor proper- 


ly found under the evidence, sell 
only their interests in the lease when 
they could have sold the entire lease 
for the same price proportionately, 


Y.S. 148, 68 Mise 319. 


98% Rudolph v Southern Ben. 
League, 7 N Y.S. 185, 28 Abb N Cas 
199 


88. Barnes v. Berry, (Ohio) 169 F 
225, 94 C.CA. 501, affirming 
C.) 157 FF. 888 


1. McCabe v. Goodfellow, 80 NE. 
728, 188 N.Y. 898, 17 LRA 204 


2 N.Y—S1if v. Forbes, 119 NYS 
778, 185 App Div 89, reversing 117 
N Y.S. 148, 68 Misc. 319. 

Pa—Crum’s App, 66 Pa 474. 


3 Ferguson v. Crawford, 286 SW 
837, 151 Ark. 503—5 CJ. p 18651 
note 81. 


4 Nickerson v. Houlton Lodge of 
Hilks, No. 8385, 111 A. 881, 119 Me 
809. 


cause not authorized by the by-laws, 
it was the exalted ruler’s duty to re- 
fuse to sign the order, notwithstand- 
ing such vote—Nickerson v. Houl- 
ton Lodge of Elks, No. 835, 111 A 
881, 119 Me. 809 


(C.|5 Berguson v Crawford, 236 SW. 


887, 151 Ark 503—5 CJ. p 1851 
note 83. 


6 Ferguson v. Crawford, supra-— 
5 C.J. p 1851 note 83. 


On sale of o11 lease 

The officers of a voluntary unin- 
corporated association are bound to 
act for the common interest of the 
members and are individually lable 
for a breach of trust in the conduct 
of its affairs, and, where an ass0cla- 
tion owned an 01] lease and selected 
members as trustees to sell the lease, 
such members could not reap a prof- 
it for themselves, and, while acting 
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and must account to the other mem- 
bers for the profits they would have 
made if they had sold the entire 
lease —Ferguson v. Crawford, 336 S. 
W. 887, 151 Ark. 508. 


7. Hamaty v. St. George Ladies 
Soc, 181 NH 775, 280 Mass. 58— 
5 C.J p 1861 note 84 


& Hamaty v. St. George Ladies 
Soc, supra—5 CJ. p 1351 note 85 


‘When recovery refused 

Suit to recover funds alleged to 
have been embezzled by society 
treasurer will be dismissed when 
the testimony is conflicting and the 
attending circumstances corroborate 
in part defendant’s story —Independ- 
ent Friends of Amer.ca v. Washing- 
ton, 6 La App. 31. 


9. Gieske v. Anderson, 19 P. 431, 
77 Cal 247—5 CJ. p 1851 note 86. 
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ber, it can be enforced only in conjunction with the 
liability of his associates 1n a suit against all, or 
against a few as representatives of all, or, under 
some statutes, in a suit against prescribed officers 
of the association, or against the association in its 
own name, as will be explained in § 36 infra. 


It 1s generally held, however, that apart from his 
liability as a member, an officer who enters into a con- 
tract in behalf of the association is liable thereon 
as an individual, irrespective of the liability of the 
associate members,!9 although he does not intend to 
render himself lable,t1 and believes that the law 
does not render him so.!2 This 1s especially true, 
where he makes the contract in his individual ca- 
pacity,18 or where credit is given to him individual- 
ly.14 


But the inference that the officer binds himself 
is merely one of fact,!5 the question whether cred- 
it is given to the officer or to the association being 
for the determination of the jury,16 and it does not 
follow, as a matter of law, that, in every case where 
the officer of a voluntary unincorporated association 
makes a contract with a third person in behalf of the 
association, he thereby renders himself personally 
hable.t? On the contrary, where the officer does not 
contract in his individual capacity, or on his in- 


10. Miss—Treas v. Price, 146 So. 
630, 167 Bliss. 121. 
N.¥ —Eimpire City Job Printing Co 


Miss. 226 
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tem v Featherstone, 74 So 161, 118 
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dividual credit, but credit is given to the association, 
he is not liable on the contract except as a member 
in common with his associates.18 


Where one who makes a contract professedly in 
behalf of an association pursuant to authority 1s 
not a member or an officer of the society, but a mere 
agent, he 1s, of course, not lable thereon,19 any 
more than the agent of any other disclosed princi- 
pal, unless he unequivocally charges himself with 
the obligation.20 


(b) Unauthorized Contracts 


An officer attempting to make an unauthorized con- 
tract In behalf of the association may be solely and in- 
dividually bound. Under decisions regarding a contract 
purportedly in the name of an association as made in be- 
half of a principal unable to contract, the officer or agent 
entering Into such contract Is personally bound. 

If an officer, in making a contract in the associa- 
tion’s behalf, acts without authority or in excess of 
his authority, the association is not bound thereby, 
and accordingly, he 1s not bound in his capacity as 
a member (supra § 15), but he is bound individually 
on the contract, and may be proceeded against 
alone.2! 


There are also authorities to the effect that since an 
association is not a legal entity and therefore lacks 


as the committee members were not 
personally hable to such clazrmant, 


v. Falk, 272 N.¥ 8S. 202, 161 Miusc. 
688, reversed on other grounds Em- 
pire City Job Print v. Falk, 277 
N'Y.S 795, 244 App.Div. 6, revers- 
ing Empire City Job Print v. Har- 
bord, 265 N.Y.8 460, 148 Misc 231. 

ND—Vorachek v. Anderson, 211 N. 
W. 984, 64 ND 891. 

Pa—Irwin v. McCullough, 97 Pa.Su- 
per. 602—Louis A. Irwin, Inc v. 
McCullough, 12 PaDist. & Co 671 
—Lows A. Irwin, Inc. v. AcCul- 
lough, 11 Pa Dist. & Co 11 

SC—Medim v. Hbenezer Methodist 
Church, 129 SH. 880, 182 SC. 498. 

5CJ p 1861 note 92. 


Ll. Miss—Alkahest Lyceum Sys- 
tem v. Featherstone, 74 So. 151, 
118 Aiss. 226. 

N.D.—Vorachek v. Anderson, 211 N. 
W. 984, 54 ND. 891 

§.C—Biedin v. Ebenezer Methodist 
Church, 129 S.E. 830, 183 SC. 498. 

5 CJ. p 1861 note 93. 


Officers of ocivic league contracting 
for entertainments 

The officers of an unincorporated 
civic league, who signed a contract 
for the league for certain entertain- 
ments at a stipulated consideration, 
are individually liable for the consid- 
eration, although they did not intend 
to assume such hability by signing 
the contract—Alkahest Lyceum Sys- 


1% ND—Vorachek v. Anderson, 211 
NW 984,54 ND 891 

S.C.—Medln v Ebenezer Methodist 
Church, 129 SH 830, 182 SC. 498 

5 C.J p 1351 note 94 


13. Del—McKinnie v. Postiles, 54 A. 
798, 20 Del 16. 

N.Y.—Lincoln y. Crandell, 21 Wend. 
101. 


14 Wunonea Lumber Co. v. Church, 
63 NW. 107,6 SD 408. 


1& Fuller v Reed, 215 N.W. 147, 
55 ND. 707. 


1& Empire City Job Printing Co. v. 
Falk, 272 NYS. 202, 151 Mise 
688, reversed on other grounds Him- 
pire City Job Print v. Falk, 277 N 
YS 785, 244 App Div. 6, reversing 
Empire City Job Print v Harbord, 
265 N.Y.S 450, 148 Mise. 281—5 
C.J p 13862 note 98. 


17, Fuller v. Reed, 215 NW. 
55 ND. 707, 


Distribution committee nob lable 
under facts 

Where claimant of a reward had 
mo dealmgs with a committee se- 
lected by a banker’s association to 
distribute a reward, and where such 
committee’s only function was to 
make distribution of the reward, the 
dissatisfied claimant could not re- 
cover of the commuittes even 1f its 
distribution was improperly made, 
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147, 


and under the facts the rule that 
ageats of an unincorporated associa- 
tion may be personally lable for 
their acts in behalf of such associa- 
tion was wholly inapplicable —Buird 
v Barrett, 224 NW. 556, 207 Iowa 
1158. 


1& Fla—Hunt v Adams, 149 So 24. 

ND—Fuller v. Reed, 215 N.W. 147, 
55 ND 707. 

5 CJ p 1852 note 97. 

“Where such officer contracts sole- 
ly as @ representative of the as- 
sociation, and expressly stipulates 
that he 18 not to be bound individ- 
ually, and that the other contract- 
ing party shall receive payment only 
out of funds received by the asso- 
clation from membership dues, the 
officer 1s not individually liable upon 
the contract.”"—Fuller v. Reed, 215 
NW. 147, 55 ND 707. 


19. Morris v. Murray, 44 N.Y.S. 600, 
20 Misc. 7. 


20. Morris v. Murray, supra. 

21. N.¥.—Bartholomae v. Kauff- 
mann, £7 N Y.Super. 562, affirmed 
91 NY 654—Sullivan v. Campbell, 
2 N Y¥.Super. 271—Skinner v. Day- 
ton, 19 Johns 618, 10 Am.D. 286, 
reversing 56 Johns Ch 3651, 

Pa—Ash v Guie, 97 Pa. 493, 39 Am. 
R 818 

5 C.J. p 1852 note 4, 
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capacity to contract as such, a contract made in its 
name by an officer or agent is in effect a contract 
made by an agent in behalf of a principal without 
power to contract, and, therefore, binds the officer 
of the association individually, just as in the case 
of a contract made by any other agent of a principal 
without contractual capacity.22 


(c) Torts 


An officer of an association may be held lable for a 
tort committed in the course of his duties It has been 
held beyond the power of an officer to recover, as owner, 
for a tortious injury to property of the associates used by 
the officer. The right of an officer to limit his lability 
for injury to an employee has been denied. 


Officers of an association are liable, as such, for a 
tort committed by them in the course of their du- 
ties.28 


An officer of an unincorporated association, for 
whose use an automobile has been purchased and 
“registered” in the name of the association, has been 
denied the right to recover as owner for damages 
thereto.*4 


Limitaiton of lability. While the officers and 
trustees of an unincorporated association may mit 
their liability as to some torts, and even relieve the 
trust estate as to some, they cannot by contract 
exempt themselves from personal lability to an 
employee fo: injuries suffered by him through the 
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§ 21. ——— Compensation and Reimburse- 
ment 


In the absence of an express contract an officer or 
committee member may be denied compensation for his 
services. An officer will be denied reimbursement for 
expenses Incurred by him in the execution of an Ilegally 
voted dissolution of the association. 


In the absence of an express contract a member 
of a committee is not entitled to compensation for 
his services 76 


The treasurer of an association will not be al- 
lowed for expenses incurred by him in carrying out 
an illegal vote to dissolve the association, nor for 
the costs and expenses of an equity suit brought 
by members to restrain him from carrying into 
effect the illegal vote.27_ Where, notwithstanding an 
association's contention, as defense to plaintiff's ac- 
tion for salary as manager, clerk, and bookkeeper 
that the agreement was that plaintiff should receive 
a salary only if the association made a yearly profit 
and the evidence showed that such a profit had been 
made, plaintiff was held entitled to a salary.*8 


§ 22. Membership 


a. Transfer of membership 
b. Estoppel to deny membership 
c. Contracts between members 


& Transfer of Membership 


Membership in a voluntary association Is not trans- 
ferable in the absence of assent by the association, as 


negligence of other employees.25 


a2. Miss —vVictor v. Adams, 106 So. 

438, 140 Miss. 648 
Or.—Cousin v. Taylor, 289 P. 96, 115 

Or. 472, 41 ALR 760 

These decisions apparently over- 
jook the point that a contract made 
in the name of an association may 
be construed as one made in behalf 
of all the members, and that under 
the latter construction the officer 
would be agent for the various mem- 
bers of the association and might 
therefore represent principals capa- 
ble of contracting. 


23. McNeal v. Farmers’ Market Co., 
48 Pa Super. 420. 


24. Hanley vy American Ry. Hixpress 
Co, 188 NHL 828, 244 Mass. 248. 
Under s strict construction of 

‘Massachusetts statutes, 1t has been 

held that, where an automobile was 

purchased by the members of an un- 
incorporated association, for the use 
of an officer thereof, and registered 
in the name of the association, no 
one could recover against a third 
party for damages to such automo- 
bile. Suit brought by the officer 
was amended so as to make the true 
owners, that is, the members of the 
association, the plaintiffs, but the 
court held such amendment inef- 


through provision 


fectual, taking the view that as the 
car was registered in the name of 
the association instead of the in- 
dividual members as owners 1n com- 
mon, it was not registered in the 
mame of the “owner” and was, there- 
fore, a trespasser on the highways 
of Massachusetts, for damage to 
which no recovery could be had un- 
der Massachusetts justice; and 
pointing out that, even if registra- 
tion in the name of the association 
was construed as in the name of the 
individual members as owners 1n 
common, recovery would still be de- 
nied, because the membership had 
changed intermediate the registra- 
tion and the accident, and there had 
been no new registration in the 
names of the new Owners, OF mem- 
bers, as required by statute —Han- 
ley v American Ry. Express Co, 188 
N Ei 328, 244 Mass. 248. 


4. broader construction of the 
Massachusetts motor vehicle regis- 
tration statutes would deny recov- 
ery for damages to an improperly 
registered vehicle only where there 
was an actual intent to violate the 
registration law, and under such a 
construction recovery could have 
been permitted under the amended 


he) 


of Its constitution or by-laws. 


complaint m the above case, inas- 
much as no actual intent to vio- 
late registration acts was shown. 
The decision seems sound, however, 
in so far as it denies to an officer 
of an association the right to re- 
cover as individual owner for dam- 
ages to property owned in common 
by the members 


25. Wisheries Co. v. McCoy, (Tex. 
Civ App.) 202 S.W. 343 


8G. Security Co. v. Bennington Mon- 
ument Assoc, 40 A 48, 70 Vt 201. 


Mividence warranting denial of sal. 


ary 

Hividence justified findings and con- 
clusions denying the secretary of an 
unincorporated voluntary association 
recovery of salary against other in- 
dividual members, where it ‘was 
shown that he relied on the earnings 
of the association for his salary and 
that such éarnings were insufficient. 
—Fuller v. Reed, 286 N.W. 287, 60 
ND. 680. 


e7. St. Mary’s Benev. <Assoc _ vV., 
Lynch, 9 A. 98, 64 NH 218 


28. Genco v. Union Eerry & Truck 
Asa’n, (La.App.) 167 So. 890, set- 
ting aside order dismissing appeal 
166 So. 888. 


§ 22 ASSOCIATIONS 7 C.d.8. 
The right of membership in a voluntary associa- | regulations.®5 


tion 18 not transferable,29 unless the association as- 
sents thereto;*9 and hence, the transferee has no 
rights, as such, except what the association chooses 
to accord him 21 However, the laws of the associa- 
tion may authorize the disposition of membership 
privileges, and the substitution of the transferee as 
a member on his signing the articles of associa- 
tion.33 


b. Estoppel to Deny Membership 


An association Is not estopped to deny that an ex- 
pelled associate was ever a member where he was not 
thereby misied to his injury. A person may be estopped 
to deny membership In an association. 

An association is not equitably estopped, as 
against one whom it had expelled from membership, 
to deny that he had ever been a member, where he 
was not misled to his injury by such action on 
the part of the society.23 However, a person may 
be estopped to deny his membership in an asso- 
ciation.24 


c. Contracts between Members 


Contracts between members may be subiect to the 
regulations of the association. 

Contracts between members of an association as 
to matters within the scope of the associate pur- 
pose have been held subject to associate rules and 


Arbitration. Where provision therefor is made 
in the articles of association, it 18 competent for 
members to make valid and binding agreements to 
submit to arbitration questions 1n dispute connect- 
ed with their membership.86 


§ 23, -——- Admission of Members 


a. In general 
b. When membership arises 


~ g. In General 


As a general rule, admission to membership tn a 
voluntary association is a matter within the complete 
and exclusive jurisdiction of the association. Where, 
however, one duly elected has been arbitrarily denied ad- 
mission, he may secure judicial relief. 

The grant or refusal of membership in a volun- 
tary association is a matter within the complete con- 
trol of the orgamization,3? which has the power to 
enact laws governing the admission of members,°8 
and to place restrictions on the right of admuis- 
sion 39 


In other words, membership is a privilege which 
the society may accord or withhold at its pleasure, 
and a court of equity will not interfere to compel 
the admission of a person not regularly elected, 
even though the arbitrary rejection of the candi- 


29. Ostrom v. Greene, 65 NB 919, 
161 N.Y 358, affirming 62 NYS 
1147, 30 App Div 621, affirming 45 
NYS. 853, 20 Misc. 177. 


30. N Y.—Branagan v. Buckman, 
122 NYS 610, 67 Mise 243, affirm- 
ed 1380 N.Y.S 1106, 145 App Div 
950. 

Vt—Stimson v. Lewis, 36 Vt. 91. 


31. Branagan v. Buckman, 122 NY 
§ 610, 67 Misc 242, affirmed 1280 
NY.S 1106, 146 App Div 950—5 C 
J. p 1858 note 24. 


3a. Troy Iron, etc, Factory vy. Corn- 
ing, 45 Barb (N Y.) 281. 


33. Konta v St Louw Stock Exch., 
87 SW. 969, 189 Afo. 26. 


& Francis v. Perry, 144 NYS. 167, 
82 Mise. 271—5 CJ. p 1853 note 
27. 


35. Standard Chemical & O11] Co. v. 
N. P. Sloan Co, (CC.AAla) S68 
F. 225. 


Sale of season’s output 

A. contract between two members 
of a voluntary association for the 
sale of the season’s output of the 
seller, estimated at a stated quanti- 
ty, ls subject to the rule of the as- 
sociation that the seller is required 
to deliver at least eighty-five per 
cent of the estimate, where the con- 
tract did not contain an express ex- 


ception from that rule, as required 
by another rule of the association 
permitting specific written contracts 
at stated special conditions —Stand- 
ard Chemical & Oul Co v N P. Sloan 
Co., (CCA Ala.) 268 F. 225 


36. Cocalis v. Nazlides, 139 NE. 96, 
308 Dl 152. 


37. Simons v. Berry, 205 NY.S 4432, 
210 App Div. 90 


3& Harris v. Thomas, (TexCiv 
App) 217 SW 1068, 10786—5 C 
J. p 1852 note 10. 

“A voluntery association has the 
power to enact laws governing the 
admission of members and to pre- 
scribe the necessary qualification for 
membership "—Harrigs vy. ‘Thomas, 
supra 


38. N Y.—Importers’ & JTxporters’ 
Ins Co v. Rhoades, 205 N.Y S. 628, 
209 App Div. 689. 

Tex—Burrell v. Michaux, (Com. 
App) 286 SW. 176, affirming (Civ 
App) 273 SW. 874, and reversed 
on other grounds Ancient Hgyptian 
Arabic Order of the Mystic Shrine 
v. Michaux, 49 SCt. 485, 279 U.S. 
737, 78 L.Ed 981. 

5 C.J. p 1352 notes 8, 9. 

Bestrichon to those signing uniform 

agreements 
The association has a right to re- 
atrict ite membership to those willing 


56 


to sign uniform agreements, consti- 
tuting its contractual relationship 
with its members—Importers’ & 
Exporters’ Ins Co v Rhoades, 205 
N.Y S 628, 209 App Div. 689. 


Restriction to town electors 
Persons who had the qualifications 
necessary for registration as voters 
in @ town, notwithstanding they had 
not been registered, were “eligible” to 
vote, within the constitution of a 
society providing that any person 
eligible to vote on town affairs could 
become @ member of the society by 
signing the constitution —Parker v. 
Oliver, 84 N.H 860, 198 Mass. 488. 


Segregation of white and black 
races, as by limiting membership of 
fraternal order to white men, may 
be lawfully enforced —Burrell v. M1- 
chaux, (Tex.ComApp) 286 SW. 176, 
affirming (CivApp) 278 SW. 874, 
and reversed on other grounds An- 
cient Egyptian Arabic Order of the 
Mystic Shrine v. Michaux, 49 SCt 
485, 279 U.S. 787, 78 L. Hd. 981 


4. Cal—Greenwood v. Bulding 
Trades Council of Sacramento, 233 
P. 828, 71 Cal App 1659. 


N.Y.—Simons v_ Berry, 205 NYS. 
442, 210 App Div. 90. 
‘Tex—Harris v. Thomas, (Civ App ) 


217 S.W. 1068. 
5 C.J p 1858 note 19. 
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date may prejudice his material interests,41 where 
no rights of property or of person are affected, and 
no rights of citizenship are infringed on.t2 


Where, however, one has been duly elected to 
membership 1n an association, but 1s arbitrarily de- 
nied admission, he acquires a legal right to mem- 
bership which may be enforced by the appropriate 
remedy,*® as by mandamus, the availability of 
which writ in such cases being reserved for con- 
sideration in § 238 of the title Mandamus [38 C. 
J: p 82+ note 49-p 825 note 65]. 


b. When Membership Arises 


One may become a member of an association by 
formally signing Ite articles, or In any other way that 
shows a mutual agreement between himself and the ex- 
isting members that he is a member. But membership 
is a question of intent and cannot be established by any 
facts which fail to show the existence of a mutual Intent 
that one shall be a member of the association. 


Ordinarily, a person becomes a member by sign- 
ing the articles of association or constitution of 
the society,“4 and that is all that 1s necessary.45 


On the other hand, a person may become a mem- 
ber without going through the formality of signing 
the articles of association or constitution. It 1s 
suficient if the existing members agree to accept 
him as a member, and he agrees to become such, 
with the nmiutual understanding that he shall be 
entitled to all the rights and privileges incidental 


ASSOCIATIONS 


§ 24 


to membership, and shall assume all the duties and 
obligations attaching thereto,£® the question of 
membership depending on the intent and under- 
standing of the parties.*? 


One cannot, however, become a member unless 
he either signs or in some way assents to its laws,*® 
and the mere purchase of realty of a member of a 
telephone association will not of itself confer mem- 
bership in the association on the purchaser,? nor 
will deposit of money with the conditional intent 
of acquiring membership in a colony make one a 
member the: eof.50 


Whether a person is or is not a member of an 
association is a question of fact for the jury.52 


§ 24. —— Withdrawal of Members 


The laws of an association as to the withdrawal of 
members are, ordinarily, controlling. In the absence of a 
statute or a law of the association to the contrary, a 
member may usually withdraw at will, subject to any 
existing pecuniary obligations. Withdrawal may be ef- 
fected by a transfer of membership to another, although 
it will not be accomplished ordinarily by an abortive at- 
tempt to dissolve the association, nor by failure to ex- 
ercise rights or fulfill obligations of membership, nor by 
joiming another and similar organization. 


The laws of the association sometimes provide 
for the withdrawal of members, in which case 


there can be no withdrawal except in the manner 
and on the conditions prescribed ,52 but, in the 


41. Cal.—Greenwood v. Building 
Trades Council of Sacramento, 233 
P. 828, 71 CalApp 159. 

Tex—Harris v Thomas, (Civ App ) 
217 S.W. 1068. 

5 CJ p 1858 note 20. 

“The fact that one may suffer in- 
jury by reason of nonadmission to 
membership in a voluntary associa- 
tion, affo:da no ground for relief "— 
Greenwood v. Building Trades Coun- 
e1l of Sacramento, 283 P. 828, 828, 
71 Cal App. 159. 


44. Greenwood Vv. 
Council of Sacramento, 
CJ. p 1853 note 21. 


43. Hillery v. Pedic Soc. of State 
of New York, 179 N.YS 62, 189 
App Div 766 


@lected negro Genie@ admission to 
chiropodist association 

Petitioner, a negro, who applied 
for membership in defendant society 
organized to improve and regulate 
the practice of chiropody, and who 
recelved a majority vote of the mem- 
bers present at a meeting, when the 
by-laws in force provided for elec- 
tion by majority, was entitled to 
membership, although the chairman 
refused to declare him elected, and 
petitioner’s application was rejected 
at @& subsequent meeting, in which 
an attempt was made to change the 


Buuding Trades 
supra—5 


by-laws, so that five adverse votes 

would constitute a rejection—Hil- 

lery v. Pedia Soc of State of New 

York, 179 N.Y.S. 62, 189 App Div. 

766. 

44. Me—Beaman v. Whitney, 20 Me 
413. 

NY¥—Dennis v. Kennedy, 
61T. 

5 CJ p 1852 note 11. 

45. Dennis v. Kennedy, supra. 
Issuance of a certificate of stock 

or @ sorip certificate is not a pre- 

requisite to membership.—Dennis V. 

Kennedy, 19 Barb(NY.) 617. 


46. Conn—Bennett v. Lathrop, 42 
A. 684, 71 Conn. 618, 71 AmMSR 
222 

Mass —Tyrrell v. Washburn, 6 Allen 
466 

5 CJ. p 1852 note 14. 


47. Iowa—Murray v. Walker, 48 N. 
W. 1075, 83 Iowa 203. 

N Y.—Francis v Perry, 144 N.YS 
167, 82 Mise 271 

Vt—Tarbell v Gifford, 72 A 
82 Vt 2223, 17 AnnCas. 1143 

5 CJ. p 1352 note 15 

48. Konta v. St Lows Stock Hixch, 
87 SW. 969, 189 Mo. 26—5 C.J. p 
1863 note 16. 

49. Stark v. Hogan, (Iowa) 1938 N. 
W. 273. 
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19 Barb 


921, 


Different farm 

One purchasing land from a mem- 
ber of a voluntary telephone asso- 
ciation could not assert the privi- 
leges of a member and create an- 
other connection as an appurtenance 
to another and different farm —Stark 
v. Hogan, (Iowa) 193 NW. 273. 


Same farm 

The right of a purchaser of land, 
if he had any right, to retain his 
vendor’s connection with a line of 
a telephone association, of which the 
vendor was @& member, was one 
which he could waive or lose by re- 
fusing to include it in his purchase. 
—Stark v. Hogan, (Iowa) 198 N.VV. 
278. 


50. Ferguson v. Ldano Del Rio Co., 6 
LaApp 684 


Hividence held sufficient to show 
intont never ocatried out.-—Ferguson 
v. Liano Del Rio Co., 6 LaApp 684. 


51. Iowa—Murray v. Walker, 48 N. 
W 1076, 83 Iowa 202 
Mass—Machinist’s Nat 
Dean, 124 Mass. 81. 

N Y —Francis v Perry, 144 N’Y.S. 

167, 83 Mise 3271. 


52. Troy Iron, etc, Factory v. Corn 
ing, 45 Barb.(N Y.) 231—5 CJ. p 
1863 note 31 
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absence of any statute or any law of the associa- 
tion to the contrary, a member may resign or with- 
draw from the society at his pleasure,5? and no 
acceptance of his res:gnation or withd-awal is nec- 
essary to terminate his membership, where he is 
under no pecumary obligation to his associates, 
although an insolvent association may properly re- 
fuse to eccept the withdrawal of a member until 
he has discharged his proportion of its indebted- 
ness,54 


A member may terminate his connection with the 
association by transferring his interest therein to 
another member with the society’s assent.65 


The fact that several members attempt to dis- 
solve the association by forming a corporation for 
the same purpose and under the same name does 
not constitute a withdrawal from the association 58 
but, where an association formed a division of a 
national society, which prescribed and could alone 
change its constitution, and an opposition national 
society was formed, which adopted an organization 
and a constitution, which, while syuar in ther 
main features, diifered in material respects from 
those of the old society, and a large majority of 
the members of the association favored the new so- 
ciety, and adopted its constitution, and attempted, 
in opposition to the munority, to take over to it 
the division as an organized body, and, claiming to 
be the original association, took possession of its 
property and maintained and carried on an organi- 
zation as a division of the new society, the major- 
ity ceased to be members of the old society.57 


The mere failure of a member to exercise the 


53. N.Y—Arnold v. Burgess, 272 N ,did not thereby lose hig membership 
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rights of membership,58 or to participate in the 
management of the business of the association,59 
or to pay dues,89 does not terminate his member- 
ship; nor is membership forfeited by joing an- 
other similar organization 61 


§ 25. —— Expulsion, Suspension or Exclu- 

sion of Members 

a. In general 

b Power of association 

c. Grounds 

d Procedure 

e Judicial interference to prevent sus- 
pension or expulsion 

f. Right to damages for wrongful sus- 
pension or expulsion 


a. In General 


The constitution or by-laws of an association may 
provide for expulsion of members; but one owning a 
membership of pecuniary value may not be deprived 
thereof, except in compliance with applicable provisions 
of the laws of the aerociation. 

The Jaws of the association sometimes provide 
that the membership of any associate may be ter- 
minated by the unanimous vote of his fellow mem- 
bers ,62 but the usual method by which an associa- 
tion terminates a membership is by formally ex- 
pelling the member. 


Where the interest which one acquires by mem- 
bership is of substance and value in a business 
aspect, and not merely sentimental or social in na- 
ture, he may not be deprived of membership, except 
by proceedings in accordance with the laws of the 
association. 63 


Question of fact depending on intent 


YS. 584, 241 App Div 364. 


Ohio —Henry v. Cox, 159 NE. 101,/the association's 


25 Ohio App. 487. 

5 CT p 1353 note 29. 

&. Stimson v Lewis, 36 Vt. 91— 
5 CJ p 1858 note 80. 


55. Stimson v. Lewis, supra. 


56. Great Council of Improved Or- 
der of Red Men of State of New 
Jersey v. Mohican Tribe, No. 64, 
Improved Order of Red Men, 114 
A. 440, 92 NJ.Hq. 598—5 CJ. p 
1858 note 34. 

Action without statutory or cortras- 

tual authority 
Where the members of an unin- 
corporated association adopted a res- 
olution to incorporate, and a certri- 
cate of incorporation was filed and 
subsequently ratified, but no notice 

Was given to the members, and the 

action was without statutory or con- 

tractual authority, it was held that 

@ member of the association who be- 

came a member of the corporation 


in the asgociation nor his interest m 
property —Great 
Council of Improved Order of Red 
Men of Siate of New Jersey v. Mo- 
hican Tribe, No 64, Improved Order 
ae Men, 114 A. 440, 93 N.J Eq 
9 


57. McFadden v. Murphy, 21 N.E 
868, 149 Mass 341. 


68 Harmstead v Washington ¥F 
Co, 8 Phila (Pa) 831—5 CJ. p 
1854 note 36. 


68. Tenney v. New England Protec- 
tive Union, 87 Vt. 64. 


6. Mo—Kuhil v. Meyer, 42 Mo App 
474 

Ohio.—Webster v. Taplin, 29 Ohio 
CirCt. 548, affirmed 81 N.D 1196, 
76 Ohio St 590. 

5 CJ. p 1854 note 38. 


Gl. Bentley v. Hurley, 399 SW, 604, 


222 Mo.App 51—5 C.J. p 1854 note|63. Grassi Bros Vv. 
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The treasurer of a nonprofit vol- 
untary association, who assisted in. 
organizing & rival society, refused 
to honor requisitions of the original 
society's officers, and denied its right 
to money and property im her posses- 
sion, but kept her dues paid up and 
never formally resigned as a mem- 
ber or treasurer, was held not to 
have withdrawn, as a matter of law, 
as @ Member or treasurer, so as to 
entitle other members to recover for 
conversion of the association’s mon- 
ey by her or to replevy her books 
and records, her withdrawal beng 
@ queation of fact depending on in- 
tention —Bentley v. Hurley, 299 S. 
W 604, 282 Mo App. 61. 


@@ State v. Seattle Baseball As- 
soc. 111 P. 1055, 61 Wash. 79, 81 
LRA(NS.) 512. 


O’Rourke, 1538 
NYS. 498, 89 Misc. 2384. 
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The resolution of a community that a member has 
severed his connection with it and can no longer 
be recognized as a member does not constitute an 
expulsion of which he can complain, where this is 
based on his voluntary withdrawal, in violation of 
his contract and without recognizing the established 
practice of the community with reference to out- 
going members.64 


b. Power of Association 


An association has the power to establish rules rela- 
tive to exclusion of members and may suspend or expel 
a member for cause. If such power is vested In the as- 
sociation as a body, it may not be delegated, although 
under appropriate association laws the power of expul- 
sion or suspension may be exercised by a committee. 

An association has inherent power to suspend or 
expel a member for cause,®5 and an association has 
power to establish rules for the expulsion of mem- 
bers,®6 and the power of expulsion, especially im 
the case of noncommercial associations, 1s frequent- 
ly conferred by the articles of associat:on or con- 
stitution, the provisions of which are binding alike 
on the members and on the association.87 


Accordingly, an association not organized for 
profit may lawfully expel a member on adequate 
grounds, although it may own property®§’ and the 
membership may have a pecuniary value 69 

The laws of the association may and frequently 
do vest the power of expulsion in a board of di- 
rectors, governing committee, or other like body 7? 
If the power of expulsion is vested in the associa- 
tion as a body, however, it cannot be delegated,?1 
although it 1s immaterial that the order of expul- 
sion is made by a committee where it is ratified by 
the association.74 


o& Burt v. Oneida Community, 33 
N.B. 307, 187 NY. 346, 19 LRA 


297, 34 NE 388, 188 NY. 649 law 
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c. Grounds 


(1) In general 

(2) Implied grounds 

(3) Grounds prescribed by laws of as- 
sociation 


(1) In General 


Although, generally speaking, membership can be 
terminated only for the member’s violation of duty or 
breach of the society's laws, yet it 1s competent for the 
articles of association to provide for expulsion of a mem- 
ber for mere business reasons rendering his continuance 
as a member undesirable. 

While, as a general rule, membership in an as- 
sociation cannot be terminated by the society save 
for some violation of duty on the part of the mem- 
ber, either as a citizen or as a member, or for 
some breach on his part of the society’s laws, yet 
it 18 competent for the association to provide 1n 1ts 
articles of association or constitution that the mem- 
bership of any person may be termimated by a 
unanimous vote of his associates if for business 
reasons merely such membership should be no long- 
er Gesirable 78 


(2) Implied Grounds 
Broadly speaking, an association has Implied power 
to expel a member for serious misconduct violating his 
duty erther as a member or as a citizen. 

It has been said that an association has inherent 
power to expel a member in three classes of cases, 
and three culy,74 namely: First, where the member 
has committed an offense which, while it has no 
relation to his duty as a member, 1s of so infamous 
a nature as to render him unfit for the society of 
honest men,7?5 but before an expulsion 1s made for 


Bight to memberslip as based on|69. Harris v. Aiken, 93 P 537, 76 
egreement and not on common! Kan 6516, 183 AmSR 149 


Harris v. Aiken, supra—5 CJ. 


66. La—Hifer v Marine Engineers 
Beneficial Ass’n No. 12, 1654 S80 
32, 179 La 388. 

Mo—Bersch v. Fire Underwriters 
Ass’n of St. Louis, 341 SW 428 

Neb—Rogers v. Tangier Temple, A 
A. ON. M. S, 198 NW. 878, 112 
Neb 166. 

§ CJ. p 1854 note 44. 

“A voluntary unincorporated as- 
sociation has the power to suspend 
or expel its members for legal cause 
and to detezmine after due hearing 
whether the cause alleged for sus- 
pension or expulsion has been estab- 
lished, or to determine after due 
hearmng whether the cause alleged 
ig a legal cause and not one in con- 
travention of the laws of the land.” 
-—Hifer v. Marine Engineers Bene- 
ficial Ass’n No. 12, 154 So 32, 36, 179 
Le. 383, 


The mght of membership and 
rights imcident thereto in voluntary 
unincorporated associations do not 
flow from the common law, but from 
the organization agreement, and the 
power of the association over them 
ig absolute, except where a civil or 
property right of the member is 
invaded —Rogers v. Tangier Temple, 
A AON. M.S, 198 NW. 878, 112 
Neb. 166. 

66. Jones vy. State, 44 N.W. 658, 28 
Neb 495, 7 L.RA. 825—5 C.J. pd 
1354 note 46. 

@7. Otto v. Journeymen Tailors’ 
Protective, etc, Union, 17 P. 317, 
75 Cal 808, 7 AmMS.R. 156—5 CJ. p 
1354 note 47. 


es. Kan—Harris v. Aiken, 92 P 


p 1354 note 50 

71. Matter of Lurman, 35 N.YS. 
956, 90 Hun 803, affirmed 44 NE. 
1125, 149 N.Y. 588 

72. Harris v. Aiken, 92 P 6537, 76 
Kan. 516, 128 AmSR 149. 


7a State v Seattle Baseball Assoc, 
111 P. 1056, 61 Wash. 79, 31 LR. 
ANS 613. 
Doubtful grounds 
A. member in good standing may 
not be ousted on doubtful and tech- 
nical grounds—Butts v. society of 
the Young Men Vidalia, 6 La Aop 
(Orleans) 127. 
74% Peo. v. EHrie County Medical 
Soc, 82 N.Y. 187—5 CJ. p 1854 
note 54. 


587, 76 Kan. 516, 128 AmSR 149 |75 N.¥—Polin v. Kaplan, 177 NHB, 


N Y —Franklin v. Burnham, 82 N.Y. 
S. 882, 40 Misc 566. 
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838, 257 NY 277, reversing 246 
N.Y.S. 6522, 281 App Div. 849, and 
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this cause, the member must have been convicted 
by a jury according to the law of the land76 Sec- 
ond, where the member has committed an offense 
against his duty as a member ;77 and, accorcingly, 
a member may be expelled for such conduct as 
clearly violates the fundamental objects of the as- 
sociation, and which, if persisted in and allowed, 
would thwart those objects or bring the associa- 
tion into disrepute.78 Third, where the member 
has committed an offense of a mixed nature, an 
offense against his duty as a member and also in- 
dictable by the law of the land;79 and m this 
case the member may be tried and expelled for the 
violation of his duty as such, although an indict- 
ment based on the same transaction is pending 
against him,®9 and even though he has been tried 
on an indictment and acquitted.&! 


(3) Grounds Prescribed by Laws of Asso- 
ciation 


As a general rule, a member may be expelled for vio- 
lation of a law of the association, providing for expul- 
sion even if unreasonable. Enumeration in the by-laws 
of specified grounds for expulsion constitutes an Implied 
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negation of the existence of other grounds, untess the lat 
ter are within the general and inherent powcr of ex- 
clusion. 

The laws of an association, if subscribed to, or 
otherwise assented to, by the members, are in the 
nature of a contract between each member and his 
associates (supra § 11), and accordingly, a member 
may be expelled for a violation of those laws when 
they so provide,®2 and a provision for expulsion, 
although unreasonable as a by-law as being against 
common right, may, 1f assented to by a member, 
be binding on him as a contract.88 A by-law mak- 
ing the board of managers the sole judges of what 
constitutes misconduct of a member warranting ex- 
pulsion has been held valid, where it was not 
pointed out by the expelled member wherein such 
provision conflicted with any law or was against 
public policy.%§ 


If the laws of the association enumerate certain 
grounds for expulsion, the right to expel for other 
grounds, save such as are inherent in the society, 
as explained in the preceding subsection, is implied- 
ly excluded;85 and, 1f the laws of the association 


Schneider v. Kaplan, 246 NYS. 
524, 221 App Div. 850, ard reargu- 
ment denied Polin v. Kaplan, 178 
NE 808, 257 NY 579 

Pa—v\elss v Musical Mut. Pro- 
tective Union, 42 A. 118, 189 Pa 
446, 68 AmSR 820. 

§ CJ. p 1855 note 56. 


76 Leech v. Harms, 2 Brewst.(Pa.) 
571 


77. Cal—Otto v. Journeymen Taul- 
ors’ Protective & Benevolent Un- 
ion, 17 P. 217, 75 Cal, 308, 7 Am 
SR 156. 

N ¥—Polin v. Kaplan, 177 NH 838, 
267 NY 277, reversing 246 NYS 
522, 281 App Div 849, and Schne- 
der v Kaplan, 246 NYS 624, 281 
App Div 8650, and reargument de- 
nied Polin v. Kaplan, 178 NH. 808, 
2657 NY. 679. 

§5§ CJ. p 1856 note 57. 

“In every contract of association 
there inheres a term binding mem- 
bers to loyal support of the society 
in the attainment of its proper pur- 
poses, and... for a gross 
breach of this obligation the power 
of expulsion is impliedly conferred 
upon the association.”—Polin v Kap- 
lan, 177 NE 883, 884, 257 NY. 277, 
reversing 246 NYS 6522, 231 App 
Div. 8498, and Schneider vy. Kaplan, 
246 N.Y.S 624, 331 App Div. 850, and 
reargument denied Polin v. Kaplan, 
178 N.B. 803, 257 N.Y. 579. 


78& Del—State v. Delaware Fire Co 
No. 3 of Wilmington, 117 A. 129, 
1 W.W Harr. 586 

N.Y.—Polin v. Kaplan, 177 NH 838, 
257 N.Y. 277, reversing 246 N.Y¥.S 
522, 281 App Div. &49, and Schnei- 


der v. Kaplan, 246 NYS 624, 281 
App Div. 850, and reargument de- 
med Polin v Kaplan, 178 NH. 808, 
257 NY. 679. 

5 CJ. p 1855 note 58. 


Kissing a female employee while 
the member was inebriated 1s mus- 
conduct constituting ground for ex- 
Pulsion, ag against the contention 
that such osculatory act constituted 
an offense against the female em- 
ployee only and not agaist the em- 
ploying association, since such act 
is contrary to the decorum of the 
association and, therefore, an offense 
against it—-Yeomans v Union 
League Club of Chicago, 225 Ill App. 
234 


Bepeated intoxication 

Where what was done by a fire 
association in expelling a member 
for nonpayment of fines was, in re- 
gard to notice, hearing, imposition 
of fines, and expulsion, in accordance 
with the charter and by-laws, but 
the indirect cause of expulsion was 
repeated acts of intoxication, the re- 
peated acts constituted such improp- 
er conduct as justified expulsion, and 
prevented reinstatement under order 
of court.—State v. Delaware Fire Co 
No. 8 of Wilmington, 117 A. 129, 1 
W.W Harr (Del.) 586 


7%. Leech v. Harris, 2 Brewst (Pa.) 


80. Franklin v. Burnham, 8&8 NY 
S. 882, 40 Misc. 566. 


Sl. In re Smith, 10 Wend (N.Y.) 
449. 


Sa. Hlfer v. Marine Hngineers Ben- 
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eficial Ass'n No. 12, 154 So. 82, 
179 La 888—5 C.J. p 1355 note 638. 


Cannot complain of such expulsion 
Where persons enter into a vol- 
untary agreement and form an as- 
sociation to carry out objects there- 
of, and one member violates the 
rules of the association and 18 ex- 
pelled, he cannot complain if the ob- 
jects of the association are not con- 
trary to public policy or statutory 
regulation and the penalty inflicted 
is not against natural justice and 
is imposed in pursuance of the reg- 
ulations of the association —Hifer v. 
Marine Engineers Beneficial Ass’n 
No 12, 154 So. 32, 35, 179 La 383. 


83. EHlfer v. Marine Engineers Ben- 
eficial Ase’n No. 13, supra—65 C. 
J p 13565 note 64. 

“Plaintiff argues that, in addition 
to inquiring into the regularity of 
the proceedings, the courts may in- 
quire into the reasonableness and 
propriety of his expulsion and the 
grounds therefor. But the laws of 
the association were, assented to by 
plaintiff?’ and constituted a contract 
between him and his associates, and 
his expulsion for the violation of 
those laws was expressly authorized 
therein A provision for expulsion, 
although unreasonable as @ by-law 
as being against common right, may, 
if assented to by a member, be bind- 
ing on him as a contract "—Lilfer v 
Marine Engineers Beneficial Ass’n 
No. 12, supra. 


&& Yeomans v. Union League Club 
of Chicago, 225 IllApp 284 
8. Cal—Dingwall vy. Street R. Hm- 


7 ©O.J.8. 


make an offense punishable by fine, it affords no 
ground for expulsion.8¢ 


A member who becomes insane is not thereby re- 
lieved from compliance with the rules of the as- 
sociation.87 


d. Procedure 
(1) In general 
(2) Notice 
(3) Accusation or charge 
(4) Trial or hearing 
(5) Waiver of irregularities 


(1) In General 


Proceedings for the expulsion of members should be 
conducted in conformity with the rules of the association 
and the law of the land However, such proceedings are 
to be considered without too much regard for technicali- 
tles and the form of procedure Ie, ordinarily, immaterlal 
if substantial justice has been done. 

A proceeding for expulsion should be conducted 
in accordance with the laws of the association and 
the law of the land,88 thus, if the laws of the so- 
ciety require a two-thirds vote i order to expel 
a member, an expulsion by a less number is in- 
valid.89 However, proceedings under articles of 
association agreed to by all the members are to be 
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considered without too much regard for technicali- 
ties, and substantial justice is to be kept in view 
rather than mere form.99 The proceedings result- 
ing in the suspension of a member may be sum- 
mary, so lung as he is accorded a fair trial on 
specific charges with an opportunity to defend. 


Prior acquitial, If a member threatened with 
expulsion from an association has once been tried 
and acquitted of the charge against hmm, he may 
not be tried again for the same offense unless the 
by-laws clearly and explicitly authorize such pro- 
cedure.94 


(2) Notice 


While notice of Intention to proceed against a mem- 
ber ie ordinarily prerequisite to his expulsion, notice may 
not be required where the laws of the association provide 
otherwise. The time and mode of service may be gov- 
erned by applicable provisions of the laws of the asso- 
ciation, and it has been held that in the absence of 
provision as to such matters a member Is entitled to 
reasonable notice personally served. 


As a general rule, an association cannot expel a 
member without first giving him notice of its in- 
tention to proceed against him, so as to afford 
him an opportunity to be heard 1n defense,®® even 
though its laws make no provision for notice; 
and this is especially true where membership car- 


ployees’ Amalgamated Assoc, 88 P 
697, 4 CalApp 665 

N Y—Connell v. Stalker, 48 NYS 
77, 21 Misc 609, affirming 45 NY 
S. 1048, 20 Misc 428 

Pa—Metropolitan Base Ball Assoc 
v. Summons, 1 PaCo 184,17 Phila 
419, 17 Wkly.NC 153. 


86. Otto v. San Francisco Journey- 
men Taulors’ Protective, etc, Un- 
ion, 17 P. 217, 75 Cal. 308, 7 Am 
SR. 156—Dingwall v. Street R 
Employees’ Amalgamated Assoc, 
88 P. 597, 4 Cal App. 565 


87. Noel v. Modern Woodmen of 
America, 61 Ill App 6597. 


8& Dingwall v. Street R Hm- 
ployees’ Amalgamated Assoc, 88 P. 
597, 4 Cal App. 565 


@xpuision involving battery 
A. member is not bound by a rule 
of the society governing expulsion 
when it involves the commussion of 
} battery —State v. Willams, 75 N. 
134. 


88. Loubat v. Le Roy, 40 Hun (N 
Y.) 5646—5 CJ. p 1356 note 70. 


80. Green v. Benev. Assoc, 7 La 
App.(Orleans) 337—5 C.J. p 1855 
note 71, 


Construction of by-laws 
Where forfeiture of property 


rights is imvolved, ambiguities are 
construed in favor of members — 


Butts v. Y. M. V. S, 6 La App (Or- 
leans) 127. 


91. Shapiro v. Gehlman, 272 N.YS 
624, 153 Misc 13, reversed on oth- 
er grounds 278 N Y.S 785, 244 App 
Div. 288. 


92. Rueb v Rehder, 174 P. 993, 24 

NM 634,1 ALR 423. 

Where by-laws were silent on the 
question as to whether a member 
could be tried a second time for the 
same offense, although they 41d pro- 
vide generally for @ trial and a vote 
of the order on the question of the 
guilt or innocence of the accused, 
the by-laws were construed as not 
authorizing a second trial, and the 
association was without jurisdiction 
to try a member previously tried and 
acquitted of the same offense, and 
could not lawfully expel him there- 
for—Rueb v Rehder, 174 P. 993, 24 
N M. 584, 1 ALR. 423. 


Prior acquittal not shown 

4A member of an association can- 
not contend that a vote of eight to 
four of a board of managers, con- 
sisting of fifteen members, which 
vote was in favor of expulsion, was 
in fact an acquittal, there not being 
ea two-thirds vote, when the facts 
showed that such vote was prelim- 
inary, to give the member an op- 
portunity to resign, and that, when 
the member refused to resign, the 
board voted ten to two m favor 
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of expulsion—Yeomans v. Union 
League Club of Chicago, 225 Til App. 
284. 


93 Md—Evans v. 
536, 184 Mid 519 
N Y—Bricklayers’, Plasterers’ & 
Stonemasons’ Union v Bowen, 188 
NY.S 855, affirmed 189 NYS 938 
—Gilmore v Palmer, 179 N ¥.S. 1, 
109 Misc. 552. 

5 CJ. p 1355 note 72. 


wWotice held insufficient 

A letter reading “Gentlemen— 
You are hereby cited to appear be- 
fore the executive committee of the 
Hmploying Plasterers’ Association on 
Monday, September 223, ‘13, at 8 
o'clock, No 80 West Thitty-Third 
street.” was insufficient ag a notice 
of charges having been preferred 
against the recipient—Grasal Eros. 
v O’Rourke, 153 N.Y.S 498, 495, 496, 
89 Mise 234. 


84. Grassi Bros v. O'Rourke, supra 

—5 CJ. p 1355 note 74 

“There 18 no provision requiring 
notice of the preferring of charges 
to be served on an accused member; 
but there should be, and, since there 
is not, the law will insert such pro- 
Vision, because it would be repug- 
nent to a sense of justice that an 
accused should be haled before a 
trial committee without beimg ap- 
prised of the cause.”—Grass1 Bios. Vv. 
O’Rourke, supra. 


Brown, 107 A. 
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ries with it privileges and property rights.95 


Where, however, the constitution of the asso- 
ciation provides for expulsion of a member for a 
specified cause without trial, notice has been held 
not prerequisite to expulsion.96 


Time and moce of service. If the laws of the 
society prescribe the time of notice, such provision 
must be strictly observed,97 if they are silent on 
the subject reasonable notice must be given 98 


No different mode being provided, personal serv- 
ice of the notice should be made,99 even though 
the accused member has changed his residence with- 
out notifying the society of the change.! 


Proof of notice. One who asserts that a member 
has been duly expelled bears the burden of proving 
that the member had due notice of the expulsory 
proceedings ,* and this burden 1s not sustained by 
testimony of an officer of the association that he 
mclosed the notice in an envelope, coupled with 
the testimony of a messenger that he delivered the 
envelope to the accused member, where the mes- 
senger is unable to testify as to the contents of the 
envelope.® 


(3) Accusation or Charge 
As a rule charges must be preferred against a meme 


95. NJ—Byrne v. Supreme Cirole;l. Wachtel v. Noah Widows, etc,,6& Harms v. Aiken, 92 P. 
Ben Soc, supra 


2 Wilhamson v. Randolph, 96 N.Y. 
644, 48 Misc. 96. 

& Williamson v. Randolph, supre-— 
5 CJ. p 1356 note 81. 

4 Grassi Bros v O’Rourke, 153 N 


YS 498, 89 Misc, 284—5 CJ. p 
1856 notes 82, 83 


BU, 65 A 839, 74 NJLaw 238. 

N.Y —Wachtel v. Noah Widows, etc, 
Ben Soc, 84 NY 28 38 AmR 
478. 


86 Bradley v. Wilson, 123 SE, 273, 

188 Va. 605. 
Refusal to post forfeit 

Where a baseball club, as member 
of a league, did not post a forfeit as 
required by a resolution passed at a 
meeting, its expulsion by resolution 
of the league was legal, and @ provi- 
#10n of the league’s constitution that, 
im case the facts az to refusal to 
comply with requirements of the 
league were disputed, a member 
could be expelled only after notice 
and trial by the board of directors 
as to disputed facts, did not apply, 


“Charge” 


493, 89 Misc, 234 
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Grassi Bros v. O’Rourke, 153 N Y.S. 


& Shapiro v. Gehlman, 272 N.YS 
624, 152 Misc. 13, reversed on oth- 
er grounds 278 NYS 785, 844 


ike Div. 2388-5 CJ. p 1856 note association constitute the sole rule 


Fechuleal precision unnecessary 


7 O.Jd.8, 


ber prior to his expulsion. The charges should be clear 
and definite, although technical precision is not essen- 
tial. 


Before a member can be expelled, a charge 
against him must be made and be clearly stated. 


Charges will be deemed sufficiently specific where 
they advise the member of their nature, and enable 
him to prepare for his defense,5 and it is im- 
material that the charge is not reduced to writing 
where the member 1s fully informed of its nature,® 
or that the charge comes from persons who have 
no personal knowledge in the matter, and whom he 
cannot cross-examine, where he is given the nght 
to present anything he may desire in his own 
behalf, and he 1s the only witness. 


(4) Trial or Hearing 


As a general rule, a member cannot be expelled by 
an association without a fair trial before an impartial 
tribunal. 


Before an accused member can be expelled, he 
must be given an opportunity to be heard in de- 
fense; he is entitled to a trial or hearing on the 
charges made against him,’ even though the laws 
of the association make no provision therefor ,9 
and this is especially true where membership enti- 
tles him to privileges and property mghts.10 


Kan. 516, 128 AmSR 149 

7 Harms v. Aiken, supra. 

& Md—EHvans v. Brown, 107 A 535, 
184 Md. 519 

N Y.—Shapiro y Gehlman, 278 N.Y 8. 
785, 344 App Div. 288, reversing 272 
N.Y S 624, 628, 153 Misc 18—Gul- 
more v. Palmer, 179 NYS 1, 109 


Misc 552—Grass1 Bros. Ve 
held too indefinite—j O'Rourke, 158 N.YS 498, 89 Muse. 
234—Bricklayers’, Plasterers’ & 


Stonemasons’ Union v Bowen, 183 

NYS. 855, affirmed 189 N.Y.S 988. 
5 CJ p 1356 note 88, 

“While it 18 true that the con- 
stitution and by-laws of a voluntary 


which governs the relations between 
the association and its members, and 


the refusal to post the forfeit not} “!be charges need only apprise the 
being disputed —Bredley v. Wilson, 


128 SE. 273, 188 Va. 606. 


87. Washington Ben Soc, v. Bach- 
er, 20 Pa 425. 


86. Cal—Von Arx v. San Francisco 
Grueth Verein, 45 P. 685, 118 Cal. 
377. 

Kan—Harris v. Aiken, 92 P. 537, 76 
Kan. 516, 128 AmSR 149 

N Y—Fritz v. Muck, 62 HowPr 6). 


88. Wachtel v Noah Widows, etc, 
Ben. Soc, 84 N.Y. 28, 88 AmR 
478, 


‘To 
require technical precision in com- 
plaints of this character, drawn by 
merchants or business men, and to 
apply to them the strict rule of 
pleading in an action in a court of 
law would greatly embarrass and 
many times defeat the disciplinary 


628, 152 Misc. 13, reversed on other 
288, 
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grounds 278 N.Y.S. 785, 244 App Div.|10. NJ.—Byrne v, 


that courts will not redress any ac- 
tion in expelling or suspending a 
member taken in accordance there- 
with, such proceedings must be con- 
ducted in good faith, upon notice to 
the accused, and an opportunity to 
be heard must be accorded him, 
otherwise, a court of equity will re- 
verse the action of the association 
and restore him to membership ""— 
Gilmore v. Palmer, 179 N Y.S. 1, 2, 


regulations of such associations’ "——|299 Misc. 5652. 
Shapiro v Gehimen, 272 NYS 624,|9% de v. Muck, 62 How Pr.(N Y.) 
69. 


Supreme Circle 
B. U. 65 A. 839, 74 NJ Law 258. 
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While a member is entitled to a fair trial con- 
ducted 1n good faith,1! technical accuracy is not 
essential ;12 and it has been held that a trial 1s not 
essential where the constitution of the association 
provides for expulsion without trial 18 


The irsbunal before whom the hearing or trial 
1s held must be an impartial one;14 but the fact 
that the members who started the investigation par- 
ticipate 1n rendering the decision does not invali- 
date the expuls:on, where no bad faith is shown ;15 
and the reiusal to permit a preliminary examina- 
tion of members constituting the association tri- 
bunal for the purpose of determining their com- 
petency to try the question of expulsion is no 
ground for the interference of a court of law.16 


Adjournment. An accused member who has been 
duly notified of the proceeding to expel him 1s not 
entitled to an adjournment to enable him to make 
a defense, where he has full knowledge of all the 
particulars of the charge and yet fails to deny 1t, 
or to state that he has witnesses whom he wishes 
to produce;17 by merely serving notice that he 1s 
unable to attend at the trial, he does not prevent 
the association from proceeding to expel him 18 


Evidence. ‘The association is not bound, in the 


ASSOCIATIONS 


trial of a member, to adhere to the legal rules of 
evidence applied in courts of law;® and it has 
been held that the admission of hearsay evidence 
in regard to a fact which has been admitted by the 
member is no ground for setting aside the expul- 
sion 20 


Effect of default in appearance. A society has 
no right, without proving the charges against a 
member, to expel him merely because he does not 
appear,*1 and, where an association has no juris- 
diction to expel a member for conspiuacy against 
it, the member’s failure to appear at the hearing 
does not confer on the association authority to en- 
ter a judgment of expulsion.24 


(5) Waiver of Irregularities 
Irregularities In respect of the trial and procedure 
relative to expulsion of a member of an association are 
subject to waiver. 

An irregularity in the appointment of a com- 
mittee to try an accused member is waived by his 
appearance before the committee without objec- 
tion.28 So, 1t has been held that, where a member 
appears and examunes witnesses without objection 
to the irregularity of the proceedings, he thereby 
waives formal notice of the charges against him ;?4 


N.¥—Wachtel v Noah Widown’ etce., 
Ben Soc, 84 N.Y. 28, 88 Am R 478 


il. Gilmore v. Palmer, 179 N.Y.S 
1, 109 Misc 652—Grasm Eros v. 
O’Rourke, 153 NYS 498, 89 Misc 
284— Bricklayers’, Plasterers’ & 
Stonemasons’ Union v. Bowen, 183 
N.Y S. 8656, 859, affirmed 189 NY. 
S. 988, 198 App Div. 967. 

“The law insures to every mem- 
ber of such an association a fair 
trial, not only in accordance with the 
constitution and by-laws of the as- 
sociation, but also with the demands 
of fair play, which in the final an- 
alysis is the spirit of the law of 
the land”—Bricklayers’, Plasterers’ 
& Stonemagzons’ Union vy. Bowen, su- 
pra. 


12% Yeomans v. Union League Club 
of Chicago, 225 TllApp 284, 241 
“The law does not require techni- 

cal accuracy to be observed in a 

trial of a member for expulsion from 

@ voluntary association. Such mat- 

ters of procedure will not be review- 

ed by a court.”—Yeomans v. Union 

League Club of Chicago, supra. 


Specific finding as to osculatory mis. 
conduct not necessary 

A club board need not make a spe- 
cific finding as to a members mis- 
conduct in iknsasing the female ele- 
vator operator in @& club, but may 
properly expel him on a general find- 
ing of misconduct, where it is ap- 
parent from the evidence that he be- 


came intoxicated and kissed such 
female-—-Yeomans v Union League 
Club of Chicago, 225 DllApp. 284 


13. Bradley v. Wuson, 128 SE 278, 
138 Va. 605. 


1& N.Y.—Grass: Bros, v. O’Rourke, 
168 N.YS 493, 89 Misc 284. 
Tex —Wills v. Davia, (Civ.App.) 23838 

S.W. 1035 
5 CJ. p 1856 note 91. 


Presence in tribuual of man who had 
prejuiged case 

‘Where one of the delegates who 
composed a trade board and who vot- 
ed for guilt and recommendation of 
expulsion was present and participat- 
ed in the proceedings of the execu- 
tive commuttee that acted on the 
recommendation, the presence and 
participation of this man, who had 
formally prejudged the case, would 
of itself have been sufficient denzal 
of a fair tmal to invalidate the ex- 
pulgion, even if there had otherwise 
been a proper compliance with the 
requirement of a due trial on charg- 
es—Grassi Bros. v. O’Rourke, 1538 
N.Y.S. 498, 89 Muse. 234. 


15. Harris v. Aiken, 92 P. 587, 76 
Kan. 616, 128 AmSR 149 


le. Kopp v. White, 65 N Y.8. 1017, 
80 NYCiv.Proc 352. 


17. Austin v. Dutcher, 67 N.Y.S 
819, 56 App Div 893. 
18 ll—Robinson v. Yates City 
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Lodge No. 448, A. F & A. M, 86 
Ill 5698. 

N ¥—Kopp v. White, 65 N.¥ 8. 1017, 
30 N Y¥ Civ Proc. 853. 

5 C.J. p 1856 note 95. 


19. Harris v. Aiken, 92 P 687, 76 
Kan. 516, 621, 123 AmSR 149 


xf a transcript of evidence is avail- 
able to the expelling tribunal, it is 
sufficient, even though the evidence 
was actually heard by @ former 
tribunal or board of managers, which 
referred the case to the new or in- 
coming board or tribunal.—Yeomans 
v. Union League Club of Chicago, 
225 IiLApp. 3234. 


20. Kopp v White, 65 N.YS 1017, 
80 N.¥.Civ.Proc 353. 


21. Peo. v. Young Men’s Father 
Matthew Ben. Soc., 65 Barb (N Y ) 
357. 


22. Dingwall v. Street R. HEm- 
ployees’ Amalgamated Assoc., 88 P 
597, 4 Cal Unrep.Cas. 565. 


#3. Sperry’s App., 9 A. 478, 116 Pa, 
891. 


% Harms v. Alken, 92 P. 587, 76 
Kan. 516, 128 AmS.R. 149—5 CJ. 
PD 1857 note 2 
However, it has been decided that, 

although a member attends and er- 

ters on @ defense, he does not waive 
his right to a notice of the charges, 

—Downing v. St. Columbia’sa R CG 

T, A. B. Society, 10 Daly (N.Y.) 262 
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and service of a copy of the charges is waived by 
a member who appears and defends on the merits 
Similarly, the exclusion of 
relevant evidence by the trial committee is waived 
where the accused member fails to complain of the 
ruling on the subsequent hearing of the case by 
the society on the committee's report;*® and the 
failure, on the hearmg before the society, to read 
the evidence taken by the committee is waived 
where the member does not ask to have it read.*? 


without ob,ection.*5 


e. Judicial Interference to Prevent Suspension 


or Expulsion 


As a general rule the courts will not Interfere with 
the action of an association in suspending or expelling 


25. Fritz v. Knaub, 108 NYS 1003, 
57 Misc 405, affirmed 108 NYS 
1133, 124 App Div. 915—5 CJ. p 
1357 note 3. 


26. Sperry’s App, 9 A. 478, 116 Pa. 
891 


27. Sperry’s App, supra. 


28. No—Froelich v Musicians Mut 
Ben. Assoc, 93 MoApp 888 

Wis—Bartlett v L Bartlett, etc, 
Co, 93 NW. 478, 116 Wis. 450 


29. Polin v Kaplan, 177 NE 838, 
257 NY. 277, reversing 246 N Y.S 
523, 281 App Div 849, and Schnei- 
der v Kaplan, 246 NY¥.S 5624, 231 
App Div 850, and reargument de- 
nied Polin v. Kaplan, 178 NH. 808, 
257 NY. 579. 

“If the contract reasonably pro- 
vides that the performance of cer- 
tain acts wll constitute a sufficient 
cause for the expulsion of @ mem- 
ber, and that charges of their per- 
formence, with notice to the mem- 
ber, shall be tried before a tribunal 
set up by the association, the provi- 
sion 18 exclusive, and the judgment 
of the tribunal, rendered after a 
fair trial, that the member has com- 
mitted the offenses charged and must 
be expelled, will not be reviewed by 
the regularly constituted courts "— 
Polin v. Kaplan, 177 NH 838, §&84, 
257 NY. 277, reversing 246 NYS 
§22, 231 App Div. 849, and Schneider 
v. Kaplan, 246 NYS 624, 281 App 
Div. 850, and reargument denied Po- 
lin v. Kaplan, 178 NE 808, 257 N.Y. 
579. 


30. La—Hifer v. Marine Engineers 
Beneficial Ass’n No. 12, 154 So. 
82, 179 La. 383. 

N Y.—Polin v. Kaplan, 177 ND. 882, 
257 NY. 277, reversing 246 NYS 
522, 281 App Div 849, and Schne- 
der v. Kaplan, 246 NYS 624, 281 
App Div. 850, and reargument de- 
nied Polin v. Kaplan, 178 N.B. 808, 
257 N ¥. 579 

Tex —Willis v. Davis, (Civ-App) 233 
S.W. 1035. 

5 CJ. p 1857 note 8, 
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A proceeding 


character,°8 the 
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a member, although they may do eo where such action 
was illegal and particularly where property rights are 
Ordinarily, a suspended or expelled member 
should exhaust his remedies within the association before 
appealing to the courts for relief. 


by an association for the suspen- 


sion or expulsion of a member is quasi judicial in 


decision of an association tribunal 


1s ordinarily conclusive,*® and the courts will not 
interfere to prevent a suspension or expulsion,®0 
except to ascertain whether or not the society 1s 
proceeding 1n good faith,®! and in accordance with 


its laws®? and the law of the land,3° in order to 


Sxpulsion held in conformity with 
association laws 
The record was held to show that 
the proceedings leading up to a 
member's expulsion from an eng)- 
neers’ beneficial association were 
regular and in atrict conformity to 
the constitution and by-laws of the 
organization, precluding interference 
by the court—Hifer v. Marine Engi- 
neers Beneficial Ags’n No. 12, 154 So 
82, 179 La 383, 
31. Pa—Lytle v. New Castle Agri- 
cultural Ass’n, 91 PaSuper. 152 
Tex—Wulis v Davis, (Civ.App ) 
238 SW 1035 
5 CJ p 1857 note 9. 


32. Pa—Williams v. District Eixec- 
utive Board, U. AL W. of A, 1 
Pa Dist &Co 31. 

Tex—Willis v. Davis, (Civ.App.) 233 
SW. 1035. 

5 CJ p 1857 note 10. 


33. Wills v. Davis, supra—b CJ 
p 1357 note 11. 


3% Cal—Greenwood v. Building 
Trades Council of Sacramento, 233 
P. 828, T1 CalApp. 159 

Md —EHivans v. Brown, 107 A 636, 184 
Ad. 519 

N Y.—Bricklayers’, Plasterers’ & 
Stonemasons’ Union v. Bowen, 1838 
N.YS 855, 858, affirmed 189 NYS 
938, 198 App Div 967. 

Pa.—Lytle v. New Castle Agmcul- 
tural <Asa’n, 91 PaSuper. 1523 
Tex—Willis v. Davis, (Civ App) 288 

SW. 1035. 

“The law governing disputes aris- 
ing m voluntary associations 18 s1m- 
ple and well settled. It proceeds 
upon the theory that the members 
are, In @& sense, one family, and en- 
titled to settle ther family jars 
without outside interference, and in 
their own way Thus it ws held that, 
where proceedings for the expulsion 
of a member of such an association 
have been conducted in accordance 
with its laws, the courts will mn the 
first instance assume that the acts 
charged constituted cause for re- 
moval within the meaning of those 
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permit the granting of relief to an accused member 
against his illegal expulsion or suspension-®4 _ 


laws. Such associations are not, 
however, above the law of the land, 
nor altogether a law unto them- 
selves. Their very nature and fre- 
quent manner of operation require 
and find a jealous supervisi0n, in or- 
der to prevent irreparable wrong 
done to membors under the guise of 
family chastisement. It is not the 
policy of the law that our people 
shall be left to suffer without re- 
dress from the whims or at the ca- 
plice of those to whom they have 
in good faith temporarily intrusted 
themselves and their affairzs There- 
fore the law 1s vigilant to prevent 
@® violation of the constitution and 
by-laws of the association involved, 
and to see to it that suspension or 
expulsion is only had after fair no- 
tice to the offending member and 
full opportunity to be heard m his 
own behalf’—B8ricklayers’, Plaster- 
ers’ & Stonemasons’ Union v. Bowen, 
supra. - 


Besort to equity justified 

(1) Where a member of a volun- 
tary association has been convicted 
of an offense and expelled in viola- 
tion of the rules and by-laws of the 
association, and where no by-laws or 
other laws of the association make 
any adequate allowance for relief 
by appeal from such conviction and 
expulsion, such member may resort 
to equity for relief—wWhllis v. Da- 
vis, (TexCiv.App) 288 SW. 1035. 


(2) A member of a voluntary as- 
sociation who was acquitted by his 
local lodge of making an attack on 
grand officers, but who on appeal to 
the grand officers themselves was 
found guilty and ordered to be ex- 
pelled, was entitled to restrain the 
association from expelling him, the 
provision of the by-laws providing 
for an appeal to, and another tmal 
before, the grand officers, without 
the right on the part of the accused 
member to appeal from the judgment 
of such grand officers, being unrea- 
sonable and inadequate in such case. 
—Willis v. Davis, supra. 


- 


7 C.J.S. 
As a rule the courts will not 


the suspension or expulsion will result in an inva- 
sion of the member's civil, pecuniary, or property 
Such rights the courts will protect ;36 
but to entitle a member to protection he must have 
a severable interest 1n the property of the asso- 
ciation; a property right which 1s merely incidental 
to his membership and which ceases with it 1s not 


rights.85 


sufficient 37 


Where an association under its rules suspends or 


Injunction granted 
Where members of & lodge of Free 
and Accepted Masons had no notice 
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interfere unless 


$ 25 


expels a member, such member must ordinarily re- 
sort to and exhaust the remedies provided by the 
association under its constitution and by-laws be- 
fore applying to the courts for relief,?8 although 
where an associate tribunal suspends or expels a 
member without jurisdiction to act in the prem- 
ises,39 or where an appeal within the organization 
would obviously be futile, as where the appellate 


board 1s clearly not impartial in character,*? the 


expelled member need not appeal within the order 


La—Irwin v. Lorio, 126 So 669, 169] Rule applicable where injunction 


La. 1090 
Mo—Hall v. Morrin, (App) 293 8 


that charges would be preferred, W 435 


against them, and no opportunity 
was accorded them to appear and 
defend the charges, the association 
will be enjoined from suspending 
them, it not appearing that any ap- 
peal from the action of the associa- 
tion in defending them was provid- 
ed by the constitution and by-laws 
of the association, or any further 
remedy or remedies furnished by it 
for the alleged wrong—Eivans Vv. 
Brown, 107 A 6535, 184 Md 619 


B85. Neb—Rogers v Tangier Tem- 
ple A A ON M S, 198 NW. 
878, 112 Neb 166 

‘Wash —People’s Sav Bank v. Firat 
Nat. Bank, 178 P. 62, 102 Wash 
436 

5 CJ p 1857 note 12 


36. Rogers v Tangier Temple, A. 
AON M S, 198 NW. 878, 112 
Neb. 166-5 CJ p 1857 note 18. 

PFeounlary rights protected 
Where, under the agreement of an 

association, a member is entitled to 

pecuniary benefits under certain cir- 
cumstances, equity will prevent de- 
privation thereof except by proceed- 
ings conducted in accordance with 
the rules of the society, and for 
that purpose will inquire into such 
proceedings only to determine wheth- 
er or not the association 1s acting 

within its jurisdiction—Rogers v. 

Tangier Temple, A A ON M.S, 

198 NW. 878, 112 Neb. 166. 


37. Rogers v Tangier Temple, A. 
A ON. M S, supra—t CJ. p 
1357 note 14. 


Severable mght in funds not shown 

A member has no such severable 
right in the funds of a voluntary un- 
incorporated association, accruing 
from initiation fees, dues, and as- 
gessments, as will authormsze a court 
of equity to interfere to prevent his 
wrongful suspension or expulsion 
from the association, his remedy, rf 
any, being at law—Rogers v. Tan- 
gier Temple, A. A O N. M. §., 198 
NW 878, 112 Neb. 100 


38%. Conn—Gardner v. Hast Rock 
Lodge, No 141,I B P O 4 of 
W., 118 A 808, 96 Conn. 198. 


7O0JS8.—8 


N.Y —Holt v White, 224 NYS 507, 
221 AppDiv 06658, affirmed 162 N 
BH 646, 248 NY 613—Andiews v 
Local Union No 13, Journeymen 
Plumbers, Gas and Steamfitters, 
and Sprinkler Fitters, of Roches- 
ter, N Y, 284 N.YS 208, 133 
Misc 899. 

Tex —Willis v. Davis, (Civ.App ) 233 
S'W. 1085—Brown v Harris Coun- 
ty Medical Soc, (CivApp) 194 
SW 1179. 


Although property rights may be 
jeopardized by the delay, a member 
of an association must as a rule ex- 
haust his remedies within the asso- 
ciation before appealing to the 
courts —Andrews v Local Union No 
18, Journeymen Plumbers, Gas and 
Steamfitters, and Sprinkler Fitters, 
of Rochester, N Y., 234 NYS. 208, 
133 Misc. 899. 


Bight of appeal 

(1) The by-law of a lodge giving 
a right of appeal on “questions aris- 
ing in lodges’ is broad enough to 
include appeals from the suspension 
of a member, it not being limited to 
controversies between members or 
parties within the lodge, especially 
in view of the fact that there is no 
provision making the suspension of 
the member final—Gardner v. Hast 
Rock Lodge, No 141,I BPO B 
of W, 118 A 308, 86 Conn. 198. 


(2) Even though the provisions in 
a by-law for appeal from decisions 
of the lodges 18 permissive only, @ 
member of the lodge must exhaust 
his right to appeal from his suspen- 
sion from the lodge as a disciplinary 
measure which dd not involve any 
property rights, before he can resort 
to the courts for redress.—Gardner 
v. Hast Rock Lodge, No. i141, L B 
P.O HB of W., supra. 


(3) Faulure of appellate tribunal 
in agsociation to act on appeal from 
expulsion after action was commenc- 
ed was not equivalent to refusal to 
act, so as to justify resort to courts 
—Holt v. White, 224 NYS 6507, 221 
App Div. 558, affirmed 162 N.E. 646, 
248 N.Y. 618. 
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sought against less than total 


membership 

The rule that the aggrieved per- 
son must first exhaust his recourse 
within the society is applicable to 
an injunction against the majority of 
the members to restrain them from 
voting on the expulsion of a2 mem- 
ber, as well as where an injunction 
is sought against the association it- 
self, or all of its members —Irwitn 
v. Lorio, 126 So 669, 169 La. 1090 


36. NM—Rueb v. Rehder, 174 P. 
992, 24 NM. 584, 1 ALR. 423 
N ¥Y—Rodier v Huddell, 250 N Y.S. 

836, 388, 232 App Div. 6581 

“The rule requinng that a mem- 
ber must exhaust his remedies with- 
in the organization before applying 
to a court of equity for relief is 
subject to the qualification that the 
suspension must have followed a le- 
gal and regular proceeding within 
the organization. Where the pro- 
ceeding 1s irregular, the association 
acquires no jurisdiction to make the 
order and the person aggmeved 
thereby may seek redress by a di- 
rect appeal to the courts.”—Rodier 
vy. Huddell, supra. 


VYold suspension 

(1) An order, suspending a mem- 
ber of the lodge until he paid a stat- 
ed sum, which was beyoad the juris- 
diction of the lodge under the by- 
laws, 18 void, and the member 1s 
not required to exhaust his remedies 
by appeal within the lodge before 
resorting to the courts for redress 
against such suspension —Gardner v. 
Hast Rock Lodge, No 141,21 B P. O. 
H of W., 118 A. 308, 96 Conn 198 


(2) Where the by-laws of a lodge 
fixed the penalties to be imposed by 
the lodge as reprmmand, suspension 
for a definite time, expulsion, or a 
fine, @ resolution of the lodge, sus- 
pending three members until they 
paid a stated sum which the lodge 
found to be owing by them to the 
lodge, was beyond the jurisdiction of 
the lodge, jurisdiction being the law- 
ful power to hear and determine — 
Gardner v. Hast Rock Lodge, No 141, 
LB PO. 5 of W, supra. 


40. Rodier v. Huddell, 
336, 232 App Div. 531. 


260 N.Y.S. 


but may resort directly to the courts. Where pro- 
ceedings for expulsion have been fairly conducted 
m accordance with the rules of the association, the 
courts will, in the first instance, assume that the 
acts charged constituted sufficient ground for ex- 
pulsion un-ler the associate laws.*! 


{. Right to Damages for Wrongful Suspension 
or Exrulsion 


As a rule, damages may be recovered for an Illegal! 
suspension or expulsion of a member, although the right 
to damages has been denied In some cases. 


A member who has been wrongfully suspended 
or expelled from an association may resort to an 
action against the society or 1ts members for the 
damages resulting from its illegal act:42 and this 
he may do even after he has been reinstated to 
membership by the society48 Some authorities, 
however, hold that such an action is not maintain- 
able,44 at least where the society, in suspending or 


41. La—Elfer v. Marine Engineers 
Beneficial Ass’n No 12, 154 So. 82, 
179 La. 388 

N ¥—Bricklayera’, Plasterers’ & 
Stonemasons’ Union v Bowen, 183 
NYS 855, affirmed 189 N.Y S. 938, 
198 App Div. 967. 


44a. Gardner v. Hast Rock Lodge, No. 
141,LB P.O of W, 118 A. 
808, 96 Conn. 198—5 CJ. p 13567 
note 16. 


43. Connell v. Stalker, 48 NYS 
77, 21 Misc. 609, affirming 45 NY. 
S 1048 20 Misc. 428-5 CJ. p 
1857 note 17. 

#% Lavelle v. St Jean Baptiste 
Soc, 24 A 467, 17 RIL 680, 16 
L.R.A. 892, disapproved in Lehiff 
v. St. Joseph’s Total Abstinence, 
etc, Soc, 67 A 692, 76 Conn 648, 
100 AmSR. 1012, 65 LRA. 92— 
5 CJ. p 1857 note 18. 

& La—Durel v. Perseverence Fire 
Co, 17 So. 591, 47 LaAnn 1101. 
Mfo—Albers v. Merchants’ Exch, 89 

SW. 473, 188 Mo. 140 


£6 Peyre v. French Zouaves Mut. 
Relief Soc, 27 P. 191, 90 Cal 3240 


t7. Simpson v. Grand International 
Brotherhood of Locomotive Engi~ 
neers, 98 SEH. 580, 88 W.Va. 3565, 
certiorari: demed 39 SCL 494 
“An inquiry as to the hebility of 
an unincorporated association and 
members thereof, for alleged wrong- 
ful and ulegeal expulsion, partici- 
pated in by a subordinate body act- 
ing under the orders of a superior 
Officer constituting the official head 
eof the association, involves consid- 
‘ration of the rights, duties, powers, 
and obligations of the members, the 
Faubordinate bodies and superior offi- 
cer2 and tribunals, as determmed by 
the constating articles of agreement, 
by-Je wa, rules and regulations, often 


precedents of such 
Simpson sv. 
supra. 


meéera, supra. 
Winlice not shown 


tion, in voting to 


change of attitude, 


dence-——Simpson v. 


certiorari denied 39 
(2) The presence 


scind the alleged 


45. Simpson vy. 
gineers, supre. 


quittal 
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designated as the constitution, stat- 
utes, and rules, and the usages and 


Grand International 
Brotherhood of locomotive engineers, 


48. Simpson v. Grand Internatona)l 
Brotherhood of Locomotive Engi- 


(1) An .unference of malice of 
members of a subordinate associa- 


after voting his acquittal on charges 
preferred against him sufficient to 
sustain a verdict predicated on such 
theory, is not deducible from a mere 


the superior Officer has intervened 
and annulled the acquittal as being 
contrary to the weight of the evi- 


tional Brotherhood of Locomotive 
Hngineers, 98 SE 580, 88 W.Va. 856, 


of accused of a member of a sub- 
ordinate lodge of an association, be- 
tween whom and accused there had 
been a previous animosity, and who 
encouraged a superior officer to re- 


quittal, but who was excused on his 
own motion from voting on the ex- 
pulsion, did not raise the inference 
of malice which would sustain a find- 
ing thereon—Simpson v. Grand In- 
ternational Brotherhood of Locomo- 
tive Engineers, supra. 

Grand Internation- 
al Brotherhood of Locomotive En- 


Mxercise of appellate power after ac- 


(1) Official head of an umincorpo-~ 
rated association, a brotherhood of 


7 COJ.8, 


expelling the member, acted in good faith and its 
error was one of judgment merely,*5 or where 
the member has submitted to the jurisdiction of 
the association by appealing from the judgment of 
the trial committee to the members as a body, who 
affirm the decision below.*& 


In determining whether or not an association and 
its members may be held liable to respond in dam- 
ages for expulsion of a member, the court will] 
consider the rights and duties of the members, sub- 
ordinate bodies, and superior officers and tribunals 
of the association as defined by its rules and regula~- 
tions,47 and damages may be denied in the absence 
of proof of illegality or malice in the proceedings 
leading to expulsion,4® even where the member 
was subsequently expelled after just beig tried 
and acquitted of the same offense.*9 


In an action for damages for an alleged wrong- 
ful expulsion, plamtiff may not properly complain 


locomotive engineers, by its const- 
tution given full control over the 
order in general, subject to review 
by @ triennial convention of the or- 
der, msy exercise appellate power, 
after the acquittal of a member tried 
for breach of a rule justfying expul- 
wion if gullty, and the court, in the 
member's action for damages for 
illegal expulsion, cannot deny such 
authority in the absence of denial 
by the association’s tribunal of last 
resort—Simpson v Grand Interna~ 
tional Brotherhood of Locomotive 
Engineers, 98 SE. 680, 88 W.Va. 355, 
cerhiorar: denied 89 SCt 494. 


(2) It cannot be judicially deter- 
mined by civil court that the official 
head of an association, such as a 
brotherhood of locomotive engineers, 
empowered to suspend the charter of 
@ subordinate lodge m which the 
trial for a member’s expulsion occur- 
red, may not exercise appellate pow- 
er sO as to compel the expulsion or 
loss of charter, where the evidence 
on the tnmal afforded the basis for 
two honest opinions as to the in- 
nocence of accused member —Simp- 
son v. Grand International Brother- 
hood of Locomotive Engineers, su- 
pra. 


iegal presumption against right to 
enforce second trial rebutted 

Any legal presumption against the 
right in tribunals of an unimcorpo- 
Tated association to subject a mem- 
ber thereof to a second trial for the 
game offense is excluded by the 
terms of its constitution, making 
the enactments and decisions of its 
highest tribune] its supreme law.— 
Simpson v Grand International 
Brotherhood of Locomotive Engi 
neers, 98 SH 680, 88 WVa. 855, cer- 
tiorar1 denied 89 SCt 494, 


organizations "— 


expel @ member 


especially where 


Grand Interna- 


Ct. 494. 
at the expulsion 


unjustifiable ac- 


7 C.d.8. 


of formal defects in the proceedings before the as- 
sociate tribunal, where he raised no such objections 
before the associate tribunal,59 nor can he recover 
damages where his expulsion was valid and bind- 
mg under the rules of the association,51 and the 
members of an executive committee of a local or- 
ganization are not responsible for failure of the 
state organization to act directly in respect of an 
appeal from the order of expulsion.52 Mere mem- 
bership in a voluntary association does not make 
all the members hable for acts of their associates, 
such as wrongful expulsion of a member, done 
without their knowledge or approval, and liabilty 
18 not to be inferred from mere membership.5 


Where applicable statutory provisions permit re- 
covery of damages for wrongful expulsion only 
when all the members are liable, a wrongfully ex- 
pelled member cannot after reinstatement recover 
damages in the absence of allegations and proof 
showing liability of all members.54 


The damages to be recovered by a member 
wrongfully suspended or expelled from an unin- 
corporated society may include the loss sustained 
by being deprived of the use and enjoyment of 
the property of the society and of the privileges 
of membership,55 loss of wages resulting from his 
inability to obtain employment by reason of his 
suspension,®6 and also the mental suffering caused 
by the wrongful expulsion and the manner in which 
it was effected.57 


Where an association suspends a member without 
authority, and prevents him from securing any 
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work in the city where he resides, he is under no 
obligation to it to accept employment outside of the 
city.58 


§ 26. —— Reinstatement 


a. Under laws of association 
b. Judicial interference to compel rein- 
statement 


a. Under Laws of Association 


Where a member cf an association has been faw- 
fully expelled, he Is entitled to reimstatement only on 
compliance with applicable conditions Imposed by the as- 
sociation. 


If the suspension of a member is not illegal, the 
association may lawfully refuse to remstate him,5® 
or 1t may impose such conditions on his reinstate- 
ment and prescribe such formalities therefor as it 
may see fit.60 If the member complies with the 
laws of the society in this respect, he is restored 
to membership ;®2 otherwise he 1s not.& 


b. Judicial Interference to Compel Beinstate- 
ment 


(1) By courts of law 
(2) By courts of equitable cognizance 


(1) By Courts of Law 


Generally speaking, a suspended or expelled member 
may not secure reinstatement through courts of common 
law. 


Ordinarily, no remedy exists in the common-law 
courts whereby a member who has been suspended 
or expelled may be restored to membership in the 
association.§% 


Conn 648, 100 AmS.R. 1013, 65 I. 


60. Burton v. Dickson, 180 P 216, 
104 Kan 594, rehearing denied 180 
P. 775, 104 Kan. 594 

Sl. Burton v. Dickson, supra. 

52. Burton v. Dickson, supra. 

BS. Malloy v Carroll, (Mass) 191 
NE. 661—Sweetman v. Barrows, 
161 NEL 272, 268 Mass. 349, 62 
ALR. 311. 


Joms and several liability of associa- 
tion and members 

In an action ex delicto agaist 
an association, such as a brotherhood 
of locomotive engineers, and against 
individual members of a subordinate 
lodge, based on a wrongful expul- 
gion from such lodge, the parties, 
if liable at all, are lable jointly and 
severally Simpson v Grand Inter- 
national Brotherhood of Locomotive 
BHngineers, 98 SH. 5680, 88 W Va. 355, 
certiorari: denied 89 SCt. 494. 


5% People ex rel. Solomon v. Broth- 
erhood of Painters, Decorators, and 
Paper Hangers of America, 112 N 
BH 762, 218 NY. 115, reversing 155 
N.Y 8S. 488, 169 App Div. 595 


6B. Lahiff vy. St. Joseph's Total Ab- 


stinence, etc, Soc, 57 A. 693, 76 
Conn 648, 100 AmSR 1013, 65 L. 
RA 932. 


56. Peo. v. Musical Mut Protective 
Union, 28 NE 129, 118 N.Y 101— 
Connell v Stalker, 48 NYS 177, 
21 Mise. 609, affirming 45 N.Y.S 
1048, 20 Mise 428 


Losses to business 


RA 92—5 CJ. p 1357 note 24, 

53. Connell v. Stalker, 48 NYS 77, 
21 Misc 609, affirming 45 N Y.S. 
1048, 20 Mise. 428 


SS. Saerwein v. Jamour, 65 N.Y 8. 
501, 32 Misc. 701. 


60. Gifford v Workmen’s Ben. As- 
soc, 72 A. 680, 105 Me. 17, 17 Ann. 
That the resolution of an unincor-| Cas. 1173—5 CJ p 1368 note 29, 

porated association of architectural! yotention to reinstete not shown— 

metal fabricators, which required)yeomans v. Union League Club of 

members to do their own estimating | chicago, 225 DLApp 284. 

on bids for metal work used in con- 

struction and to discontinue the|S& Mo-—-Boward v Bankers’ Union, 

services of a civil engineer previ-| 688 SW. 869, 94 MoApp 443 

ously used by members of the asso-|Neb-—Sovereign Camp W W. v. 

mg members who violated the reso-| NJ-—Van Houten v. Pine, 38 N.J Eq 

lution and by fines or expulsion from| 72. 

the association did not render the/|6a. State ex rel. Swloh vy, Queen of 

association’s acts illegal and made| South Lodge No. 18, Independent 

the association liable for losses caus~| Order Good Samalitans, and 
ed thereby to the engineer’s business Daughters of Samazia, etc, 125 So 

—Arnold v Burgess, 272 N Y.S. 534,; 188, 12 LaApp 240—5 CJ. p 13558 

241 App Div. 364. note 29 


87. Lahiff v. St Joseph's Total Ab-| 68. Mass—Mesisco v. Giuliano, 76 
atinence, etc, Soc, 57 A. 698, 76, N.E. 907, 190 Mass. 352. 
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(2) By Courts of Equitable Cognizance 
(a) In general 
(b) Necessity of exhausting remedies 
within association 
(c) Necessity of domg equity 


(a) In General 


In a proper case a court of equitable cognizance may 
Interfere to compel the reinstatement of an expelled or 
suspended member of an association. 

In the matter of the suspension or expulsion of 
a member, the association acts in a quasi judicial 
capacity, and where the society, fairly and in good 
faith, acts within its powers, and in accordance 
with its laws and the law of the land, its decision, 
like that of a judicial tribunal, is conclusive as 
against a collateral attack; and, accordingly, a 
court of equity will not mterfere under such cir- 
cumstances, at the suit of a member who has been 
suspended or expelled, to compel the association 
to reinstate him to membership.64 Some courts 
have gone so far as to hold that, although a by- 
law is such that the courts would not enforce it, 
yet if a member 1s suspended thereunder equity 
will not reinstate him, since his right to member- 
ship is founded on his contract with the associa- 
tion, which, if accepted by the member, must be 
accepted in toto,®5 and that, if it is agreed that 
no one shall remain a member who refuses to com- 
ply with the association’s rules, 2 member who 
has been suspended for noncompliance therewith 
will not be reinstated, even though his default con- 
sisted in the breach of an illegal agreement with 
a third person &6 


On the other hand, a court of equity will rein- 
state a member, where the association, in suspend- 


Pa—Thomas v. Hllmaker, 1 Pars Eq.;Tex—Texags YFarm Bureau Cotton 


ASSOCIATIONS 


T C.WJ.S, 


ing or expelling him, acted unfairly or in bad faith, 
or beyond its powers, and not in accordance with 
its laws or the law of the land, such relief being 
granted by way of a decree annulling the wrong- 
ful suspension or expulsion, adjudging the member 
to be entitled to the rights and privileges of mem- 
bership, and directing his restoration or reinstate- 
ment, or enjoining the association from depriving 
him of such rights and privileges or interfering 
therewith.6? Accordingly, the court may inquire 
into the power and jurisdiction of the association 
to suspend or expel the member,®8 the reasonable- 
ness and propriety of the suspension or expulsion®9 
and the grounds thereof,?? and the regularity of the 
proceedings ,71 but the court will not pass on the 
merits of the suspension or expulsion,?2 nor will 
a member be reinstated on account of irregularities 
which he has waived,7® and it has been held also 
that the power of the courts to interfere is limited 
to cases in which the association possesses real or 
personal property, or is engaged in some pecuniary 
enterprise 1n which the members have an interest, 
whereby their property mghts are necessarily in- 
volved.?4 


Although a member has forfeited his member- 
ship by his own act or neglect, yet, where he per- 
forms the acts required to be performed by the 
laws of the association as a condition of reimstate- 
ment, a court of equity has power to restore him 
to membership in case the society refuses to do 
so.75 


The fact that a member was guilty of the acts 
for which he was expelled will not necessarily pre- 
vent his reinstatement, where he had once been tried 
and acquitted by an associate tribunal.76 


98. 


64. Connelly v. Masonic Mut Ben. 
Assoc, 20 A 671, 58 Conn 552, 18 
4mSR 296, 9 LRA 428—5 G 
J. p 1858 note 33. 

65. Guieer, Mills & Co v. Stoller, 
(CCilo) 77 F. 1—5 CJ. p 1858 
note 34. 


Ass’n v Stovall, 253 SW 1101, 113 
Tex. 278, reversing (Civ App) 248 
SW. 1109. 

5 C.J. p 1358 note 86, 


Since mandamus will not issue to 
restore to membership a member of 
@n unincorporated association who 
was illegally expelled, although it 


66. Lewis v. Wilson, 24 NE 474, might issue if the association were 
121 NY. 284, affirmmg 2 NYS,|!2corporated, an expelled member of 


506, 50 Hun 166. 


an unincorporated association may 


67. S—Bu . _| seek redress in equity—Burke v. 
aiee No ise eeaiaenioe yeh Monumental Division, No 62, Broth- 


comotive Engineers, (D.C.Md) 278 
EB. 707 

N Y—Polin v. Kaplan, 177 NE 833, 
257 NY. 277, reversing 246 N.Y.S. 
522, 281 App Div 849, and Schne- 
der v. Kaplan, 246 N.Y.S 6524, 281 
App Div. 850, reargument denied 
Polin v Kaplan, 178 N. 808, 257 
NY 679. 

Pa.—Manning v. Klein, 16 PaCo 609, 


erhood of Locomotive Engineers, (D. 
CMa) 273 F. 707. 


68. Bachman v. Harrington, 102 N 
Y.S 406, 58 Mise 26 


69. Fritz v. Muck, 62 HowPr(N 
Y¥.) 69—Olery v. Brown, 51 How.Pr 
(N.Y.) 92. 


70. Manning v Klein, 16 PaCo. 609 
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71. Sperry’s App, 9 A 478, 116 Pa 
391. 


72. Sperry’s App, supra. 

7& Sperry’s App, supra. 

7% Ryan v. Cudahy, 41 ND 760, 157 
Ill 108, 48 AMSR 305, 49 LRA. 
8583—5 CJ. p 1859 note 43 


75. Graveson v. Cincinnat: Life As- 
soc, 11 Ohio Dee (Reprint) 369, 26 
CincL Bul 188, affirming 8 Ohio 
CGirCt 171, 6 Ohio CirDec 327 


7e. Rueb v. Rehder, 174 P. 992, 24 

NM. 5684,1 ALR 423. 
might of expulsion dependent on 

“sonviction” 

“Where a member has been once 
tried and acquitted of charges pre- 
ferred against him in a voluntary 
association, and the mght to expel 
him from such association exists 
only upon conviction, the fact that 
he was in fact guilty of violating a 
rule of the association 18 no defense 


7 O.d.58. 


(b) Necessity of Exhausting Remedies with- 
in Association 

Ordinarily, a suspended or expelled member should 
exhaust his remedies within the association before ap- 
plying to the courts for reinstatement, although this rule 
does not apply where suspension or expulsion was made 
without jurisdiction, nor where resort to a tribunal of 

the association would necessarily be Ineffectual. 
Before applying to a court of equity for rein- 
statement, a disfranchised member must, as a rule, 
exhaust all remedies available to him under the 
laws of the association,?? and the courts will not 
wnterfere in the absence of action a1bitrary in char- 
acter or taken in violation of rules of the associa- 
tion.78 However, this rule does not apply, it has 
been hcld, where the association, in suspending or 
expelling the member, acted entirely without ju- 
risdiction,”9 nor where the remedy provided by the 
laws of the society is not available to the mem- 
ber,®89 nor where there is an extremely remote pos- 
sibility of its proving effective 81 and the rule 1s, 
of course, inapplicable where no remedy 1s afford- 

ed by the laws of the association.82 


(c) Necessity of Doing Equity 


A member expelled for nonpayment of dues should 
tender the unpaid dues before applying to a court of 
equity for reinstatement. 

In accordance with the familiar maxim that he 
who seeks equity must do equity, where a member 
of a voluntary association 1s expelled for nonpay- 
ment of dues, he cannot compel reinstatement until 
he has tendered the dues or made an unsuccessful 
application to learn their amount.88 


§ 27. Interest in Association Property 


a In general 
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b. On termination of membership 

ce. Socialistic communities 

d. Right of subordinate branch or su- 
preme body 


a. In General 


Ordinarily, the property of an association belongs 
to the members Jolntly, although where rules of the as- 
sociation so provide the members may have severable 
and transferable interests In the property. 

Since a voluntary association ordinarily has no 
separate entity, as has been explained in § 1 supra, 
and, therefore, cannot, as such, acquire or hold 
property, as shown in § 14 supra, the ownership 
of any property or funds acquired or held by it 
is vested in the members jointly,84 and they, ac- 
cordingly, have the right to manage, control, and 
dispose of such property or funds at their joint 
pleasure.85 


By becoming a member of an association a per- 
son ordinarily acquires, not a severable right to 
any of its property or funds, but merely a right 
to the joint use and enjoyment thereof so long as 
he continues to be a member.86 Accordingly, the 
rights of an individual member are not transmis- 
sible by assignment on his part during his hfe- 
tume,87 and on his death do not pass to his heirs 
or next of kin,®® or to his devisees or legatees,89 
unless the association has been previously dissolved, 
as has been explained in § 10 supra. So long as 
he remains a member of the association, however, 
he has an absolute mght, which the courts will 
protect, to have its property and funds controlled 
and administered according to its organic plan, and 
to participate in its affairs in harmony therewith 9° 


Associations may, however, by the adoption of a 
constitution or other general rules, determine 4nal- 


to an action by him to secure his re-[80. Fritz v Knaub, 1083 NYS 1008,)law peculiar to partnerships —-Bent- 


instatement, where he was subse- 
quently retried and found guilty; 
such second trial bemg without ju-|¢7. 
risdiction ”"—Rueb v Rehder, 174 P. 
992, 24 NM 684, 1 ALR 438 
77. Shapiro v Gehlman, 272 NYS 
624, 152 Misc 18, reversed on oth- 
er grounds 278 NYS 785, 244 App 
Div 288—5 CJ p 1359 note 46. 


78& Shapiro v. Gehlman, supra 


Loubat v Le Roy, 40 Hun (N./8& South Shore 
Y) 546—5 CJ. p 1359 note 48 
Bachman v. Harrington, 102 N 
YS 406, 52 Misc 26—Olery v. 
Brown, 61 HowPr(NY) 93. OF. 


&% Konta v St Louis Stock Exch, 
87 8 W 969,189 Mo 26 


57 Misc 405, affirmed 108 N.YS |ley v. Hurley, 299 SW. 604, 222 Mo. 
1188, 124 App Div 915 


App 61 

Country Club v. 
Peo, 81 NE 805, 228 Ill. 75, 12 
LRA(NS) 619, 10 AnnCas 3888 


McMahon v. Rauhr, 47 NY 67, 
reversing $8 Daly 116—5 C.J. p 1360 
note 60 


86. Mason v. Atlanta Wire Co, 70 


7. Shapiro v. Gehiman, supra—s|/° I6sho Apple Growers Assn VY) Ge 604, 48 AMR. 585—5 CJ. p 


C.J p 1859 note 46 
irregular and illegal 

Where the proceedings resulting 
in the suspension or expulsion of a 
member of an unincorporated asso-| 58 
ciation are irregular and illegal, 1m-/| Similarity to 
mediate recourse may be had to the 


Brown, 298 P. $20, 50 Idaho 8 
5 CJ. p 1859 note 57 


96. Idaho Apple Growers’ Ass'n y.|9% Mason v. Atlanta Fire Co, su- 
Brown, supra—5 CJ p 1859 note 


It has been said that, while an 


1360 note 61 


pra—5 CJ p 1860 note 62 


90. Iowa—Hanley v. Him Grove 
Mut Tel Co, 129 N.W 807, 1650 
Iowa 198 


courts—Shapiro v Gehlman, 272 N | association 1s not a partnership, the|/N Y—Dennis v. Kennedy, 19 Barb. 
YS 624, 152 Misc 18, reversed on|mghts of the members in the asso-| 6517. 

other grounds 278 N.YS. 785, 244/ ciate property are to be determined |Wis—Spuiritual, etc, Temple v. Vin- 
App Div. 238. to a large extent by the principles of| cent, 106 N.W. 1026, 127 Wis. 93. 
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ly the property rights and interest of a member, 
or of a subordimate branch or lodge, in and to the 
funds and property of the association,?! and where 
the rules and regulations of an association provide 
for severable and transferable individual interests 
of members, the member may transfer such interest 
in accordance with the regulations of the asso- 
ciation.9° 

A member of an association owning an oil lease, 
who 1s not an officer or trustee of the association, 
may, 1t has been held, sell his own interest 1n the 
property, as he sees fit, without accounting to the 
other members 93 


b. On Termination of Membership 


On termination of membership the right of members 
to property of the association ordinarily ceases, and those 
who remain have the sole right to such property Sus- 
pension of a member terminates his interest in the prop- 
erty of the association unless and unt:] he again acquires 
membership 


In the absence of provisions in the constitution 
or by-laws giving members an individual interest 
in the assets of a voluntary association, members 
who withdraw thereby lose their mghts to associ- 
ate property, title to which stays in the members 
remaining in the association,94 and the rule ap- 
plies whether membership is terminated by the 
member’s own act or omussion®= or by the act of 
the society 96 This rule applies even where a 
number of members secede in a body,®? and al- 


91. Brotherhood of Railroad Train- 
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though they constitute a majority,9® and organize 
a new association 99 In such case the remaining 
members, and only thev, are entitled to the entire 
funds and property of “ie association, so long as 
they continue to kcep it alive and adhere to its 
purposes. 

Under a by-law providing that no member of 
an automobile association shall be entitled to re- 
fund of money advanced by him for space at an 
automobile show unless he was a member at, or 
prior to, the last annual meeting held prior to such 
show, one not a member at such time is not en- 
titled to such refund @ 

Members of an association seeking to exclude 
certain other members from all rights in its prop- 
erty on the ground of their alleged withdrawal 
have the burden of proving the withdrawal.® 

A petition by an association alleging that de- 
fendants have withdrawn from the society but are 
wrongfully keeping its property need not contain 
a formal allegation of demand.4 

Effect of suspension. While the suspension of a 
member does not terminate his membership in the 
association, it does deprive him of the rights and 
privileges of membership until he is remstated in 
accordance with the laws of the society:5 and 
accordingly, while a suspended member may have 
a contingent interest in the funds and property of 
the association,® he has no legal interest therein.? 


Although four-fifths of the mem-,resigned from the association and 


men v Williams, 277 SW 500, 211) bers withdrew, “they could not take| whose remgnation was accepted pri- 


Ky 638. 


Cal 254 
Stock Hxchange seat may be made 


ble regulations of the exchange, a 
voluntary unincorporated association. 


—Clute v. Loveland, 9 P. 133, 68 Cal} 285 Ill 438. 


254 alass—McFadden v Murphy, 21 NB 
568, 149 Mass 3841 
NJ.—Altmann v. 


93. Ferguson v Crawford, 2386 SW. 
Sof, 161 Ark. 503 

84 Riich—wWalters v. Pittsburgh & 
Lake Angeline Iron Co., 167 N.W /1. 
834, 201 Mich 879, 1 ALR 624 

Ohio —Henry v. Cox, 159 NH i101, 
85 Ohio Anp 487 

&§ CJ p 13860 notes 66, 66. 

96 Coombs v Harford, 59 A. 529, 
99 Me 4236—5 CJ. p 1360 note 67.| Mich —Schiller 


96. Mussour: Bottlera’ Assoc. v. Hen- 
nerty, S81 MoApp. 535—5 CJ p 
1360 note 68. 


87. Ostrom v. Greene, 55 NE 919, 


$31. 


235 Ill 438. 
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with them any of the property, 
9@ Clute v. Loveland, 9 P. 1338, Gg|Whether they left individually or/1911, 
collectively.”—Henry v Cox, 159 N. egain became a member by action of 
H 101, 102, 25 Ohio App. 487 


the subject uf a lien under applica-|99. Dll—<Alchenburger v. 
schaft Lodge No. 72 D O H, 138]/floor space at the automobile show 
TliApp 204, affirmed 85 NH 653,| conducted by the association in Oc- 


Bens, 27 NJEq 


Di—Alchenburger vy, 
schaft Lodge No. 72 D O. H, 138|/~-Weber Implement & Automobile 
Tliapp 3204, affirmed 85 NE. 653,/Co. v. St. Louis Automobile Mfia’ & 


or to the annual meeting of April, 
and who on its application 


the association’s board on May 4, 
Freund-| 1911, and who advanced money for 


tober, 1911, was not entitled to its 
share of the association’s refund to 
members, since, whether il was a 
new member or a reinstated mem- 
ber, 1t was not a member at, or prior 
Freund-| to, the annual meeting in April, 1911. 


Dealers’ Ass'n, (MoApp) 181 SW. 


Mass—McFadden v. Murphy, 21 N B.| 1025. 
868, 149 Mass. 341. 

Commandery No i1 
U. FB M v Jaennichen, 74 NW 
438, 116 Mich 129. 

NJ—Altmann v. Benz, 27 NJ Eq 


3% Strong v. Los Nietos, etc, Wal- 
nut Growers’ Assoc., 70 P. 784, 137 
Cal. 607. 


4 McLaughim v. Wall, 105 P. 33, 
81 Kan 206 


161 NY. 358, affirming 52 N.¥S./2 Weber Implement & Automobile|/5. Palmeito Lodge No. 5 I O. O. 


1147, 30 App.Div 621, affirming 45 
NYS. 858, 20 Mise 1775 Cd 


p 1360 note 69. W. 1025 


9% Henry v Cox, 159 NE 101, 25|Whether regarded as new or rein-|* _ Brown v. Stoerkel, 41 N. 
stated. member 
70. Under such by-law, a member who|7. 
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Ohio App. 487—5 C.J. p 1360 note 


Co. v. St Louis Automobile Mfrs.’ 
& Dealers’ Ass’n, (Mo App) 181 S. 


BH. v. Hubbell, 38 SCL. 457, 49 
AmD. 604 


e 921, 
14 Mich 269,8 LRA 480. 


Brown v. Stoerkel, supra. 
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c. Socialistic Communities 


One whose membership In a socialistic community 
has been legally terminated loses all right to the property 
owned in common, where the rules of the community so 
provide, although an illegally expellad member may re- 
tain his propsaity rights irrespective of associate rules 
to the contrary. 


The rules announced in the two preceding sub- 
sections apply to the interest of members in the 
common property of a socialistic community. The 
contract by which a member of such a community 
renounces his right to private ownership in any 
property which he may have contributed to the 
common fund, or in the product of his own labor, 
is valid and binding ,® and a member who volun- 
tarily withdraws or who is legally expelled,® or 
the heirs and personal representatives of a de- 
ceased member,!® have no right to any part of 
such property. 

It has been held, however, that such an agree- 
ment will not imvalidate a demand for a propor- 
tionate share of the common property made by 
one who had been illegally expelled.11 


Hawauan land hui. It has been held that while 
members of an Hawauan land hui hold the prop- 
erty as tenants in common, shareholders in the land 
take their interests subject to such valid regula- 
tions as may have been adopted by the hu: with 
reference to holding the land in severalty.12 


d. Right of Subordinate Branch or Supreme 
Body 


The right of a subordinate branch, lodge, or local 
to association funds or property, as between it and the 


& Schwarts v. Duss, (CCPa) 93,12. 


ASSOCIATIONS 


De Fries v Scott, (CCA) 268 


§ 28 


supreme body of an association, will ordinarily terminate 
on formal or actual withdrawal of the local from the 
main body. 

The supreme body of an association, divided into 
local branches or lodges, may enfoice its laws, 
properly enacted, requiring the subordinate lodge, 
on voluntary dissolution, to surrender its property 
and funds to the supreme body,18 and where a local 
has in effect ceased to be a member of the main 
body, it may lose its rights to funds subscribed for 
it as such local;14 although where the supreme 
body has, pursuant to the laws of the association, 
revoked the charter of the subordinate lodge, the 
supreme body may be denied the power to require 
the subordimate body or local to surrender its funds 
or property to the supreme body,15 unless the local 
whose charter was revoked has acquiesced in such 
revocation and become defunct, in which case the 
property and funds of the local may be awarded to 
the supreme body under applicable association reg- 
ulations rather than to the former members of the 
then defunct local 16 


§ 28. —— Power to Bind Association 


a. Individual members 
b. Majority 


a. Individual Members 


As a general rule an Individual member lacks power 

to bind the association. 
In the absence of authority specially conferred, 
a single member has no power to bind the associa- 
tion,17 and this 1s especially true where the society 


B 628, affirmed 108 F 561, 48 CC. 
A. 328, affirmed 28 SCt 4, 187 U. 
8S. 8, 47 LB 53—5 CJ. p 1860 
note 79. 

8. US—Schwartz v. Duss, (Pa) 28 
S.Ct 4,187 US 8 47 LEd 58, af- 
firming 108 F 561, 48 CCA. 823, 
affirming (C.C.) 93 F. 528. 

Ky.—Gass v. Wilhite, 2 Dana 170, 26 
AmD 446. 

N Y—Burt v. Oneida Community, 33 
NE. 807, 187 NY. 846, 19 LRA. 
297, 834 NH 288, 188 NY 649, 
58 NYSt 24, affirming 16 N.Y.S. 
289, 61 Hun 636. 

Ohio —Gasely v. Separatists’ Soc. 18 
Ohio St. 144. 

5 C.J p 1860 note 80 

10. UO S—Goesele v. Bimeler, (Ohio) 
14 How 689, 14 LH 664, affirm- 
ing (CC) 10 FCasNo5,508, 5 
McLean 228. 

Pa.—Schriber v. Rapp, 5 Watts 351, 
80 AmD. 827. 

5 CJ p 1861 note 81. 

iL. Nachtrieb v. Harmony Settle 
ment, (C.C Pa.) 17 F.Cas No 10,003, 
3 WalLJr. 66. 


F 952, reversing Scott v. Pilpo, 28 
Hawan 789, and certvorarl denied 
Scott v. De Freis, 41 8 Ct. 588, 256 
U8. 700, 66 LEd 1178. 


Hul regarded as voluntary associa- 
tion 


Under the law of Hawaii, while 
the members of an Hawauan land 
hui, an association of persons in the 
ownership of land, hold the property 
as tenants in common, the adoption 
of regulations concerning ths man- 
agement of the hur and the use of 
the land constitutes them a volun- 
tary association, and persons enter- 
ing into the membership through the 
acquisition of shares in the hui, and 
those claiming under them, take 
their interest subject to such valid 
regulations as may have been adopt- 
ed by the hui with reference to the 
holding of the land in severalty —De 
Fries v Scott, (CCA) 268 F 963, 
reversing Scott v Pulipo, 28 Hawau 
789, and certiorari denied Scott v 
De Freis, 41 S.Ct. 588, 256 US 700, 
65 L.Ed 1178. 


18. Brotherhood of Railroad Train- 


41 


men v. Willams, 277 SW. 600, 
211 Ey. 688. 
14 Bancroft v. Cook, 162 N.B. 691, 


264 Mass. 843. 


Building fand 

Under findings of a master that an 
undergraduate organization had s0 
repudiated the principles of its na~ 
thonal fraternity and changed in 
character that it ceased to be a chap- 
ter thereof, within the meaning of 
a trust instrument in the form of a 
subscription agreement creating a 
building fund for such chapter, it 
was not entitled to order enjoinmg 
interference with the possession and 
management of the premises or the 
trust fund—Bancroft v. Cook, 162 
NE. 691, 264 Mass. 348. 


18 Brotherhood of Railroad Train- 
men v. Willams, 277 S VW. 500, 211 
Ky. 6388. 


16. Brotherhood of Railroad Train- 
men v. Williams, supre. 


17. Spotswood v. Morris, 85 P 1094, 
123 Idaho 360, 6 LRA(N.S.) 665 
—§ C.J. p 1861 note 83. 
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has intrusted the management of its affairs to 
chosen officers.18 So one member cannot, by his 
unauthorized acts, impose on another member a lia- 
bility for tort 19 


b. Majority 

Broadly speaking a majority of the members of an 
association has power to contro! its action as to all 
matters expressly or Impliedly within the scope of its 
objects; but members who neither authorize nor ratify 
an act of part of the membership are not bound thereby 
uniess such act was clearly In furtherance of associate 
objects. 

In the absence of anything to the contrary in the 
laws or usages of the association,“9 the majority of 
the members possess authority to control its action 
as to all matters within the scope of the objects 
for which it was formed,21 whether such objects 
are mentioned in the articles of association or are 
necessarily implied therefrom;?2 and this includes 
the power of control over the funds of the as- 
sociation 8 However, the members of an associa- 
tion are not bound by an act of a part of the 
members which they did not authorize and have not 
ratified, unless the act 1s clearly in furtherance of 
the objects for which the society was organized.*4 


§ 29. —— Duties and Liabilities to Associa- 
tion in General 


An association should, ordinarily, seek redress 
against a member violating its rules by appropriate 
remedies under its own regulations. A member may be 
held liable on his bond for breach of a regulation of 
the association. A duly retiring member is not, ordi- 
narily, responsible for association debts as between him- 
self and other members. 


The duues and liabilities of members to the as- 
sociation as respects fraud and breach of trust will 
be considered in § 30, and the matter of dues, as- 
sessments, fines, and penalties will be taken up in 
§ 51. An association has been denied the nght to 
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enjoin a member from violating a contract between 
the association and a third person, to which de- 
fendant member was not a party, the court stating 
that the association’s remedy against such member 
was a fine, suspension, or expulsion under applica- 
ble regulations of the association.25 


Breach of obligation of bond. A member of an 
association, and his surety, may be held lable on 
the member’s bond for breach of a valid regulation 
of the association covered by such bond.26 


Liability of retiring member for debis. Where 
the by-laws of an association authorize the with- 
drawal of members on a certain notice without 
any reservation of liability for outstanding debts 
of the society, a retiring member 1s not, as be- 
tween himself and the remaining members, liable 
for the association’s debts.2? 


§ 30. —— Fraud or Breach of Trust 


A member may be held [liable to the association for 
his fraud or breach of trust. 

A member of an association is hable for a fraud 
perpetrated on his associates in dealing with the 
common property #8 So, until the relation of mem- 
bership in the association has been terminated by 
some unequivocal act on their part, the members of 
an association are bound to act for the promotion 
of the common intcrest, and will not be allowed to 
deal secretly with respect to the common enter- 
prise, either with or for the association, for their 
own benefit, and 1f they do so, all profits thereby 
made by them will mure to the benefit of the 
association, and they will be compelled to account 
therefor,°9 unless the association has waived the 
fraud 30 


However, where no fraud nor breach of trust is 
shown, a member may properly make a personal 


is Lambeth v. Vawter, 6 Rob (La) 
137 

19. Master Builders Assoc. v Do- 
mascio, 68 P 783, 16 Colo.App 25 

20. Goller v Siteubenhaus, 134 N. 
YS 1043, 77 Mise 29 

21. Horton v Chester 
Church, 34 Vt. 309—5 CJ. p 1861 
note 88 

#2. Qoller v. Steubenhaus, 184 N.Y. 
8S 1048, 77 Misc 39. 


23. Ostrom v. Greene, 55 NE 919, 
161 NY. 353, affirming 652 NYS 
1147, 30 App Div. 621, affirming 45 
NY.S 852, 20 Misc. 177—5 CJ. p 
1861 note 90. 

S& Sizer v. Daniels, 66 Barb (N.Y.) 
426 

3%. Associated Master Plumbers of 
Rochester v. Warnock & Zahrndt, 


260 N.YS 6578, 286 App Div. 882, 
affirmed 185 NEL 788, 261 N.Y. 
665 

26. <Androff v Building Trades Dm- 
Dloyers’ Ass’n, 148 NH 208, 88 
Ind App 294 


Baptist | @egulahon fixing maximum wages 


A member of an employers as- 
sociation breaking a regulation fix~- 
ing maximum wages to be paid em-~ 
Ployees, which regulation was held 
valid on analogy to minimum wage 
regulations of labor unions, was sub- 
ject to liability in an action on his 
bond covering the matter, as wag the 
insurance company writing such 
bond—Androff v. Building Trades 
Employers’ Ass’n, 148 NE 203, 88 
Ind App 294. 
a7. Tngvall v. Buchie, 182 P, 231, 

73 Wash. 534. 
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28. Dennis v. Kennedy, 19 Barb.(N. 
Y) 617. 

29. Auto Workers’ Temple Ase’n v. 
Janson, 198 NW. 992, 227 Much. 
430—5 CJ p 1861 note 95 


Fraudulent profit of member, made 
by purchasing land for the associa- 
tion and as its agent at a price in 
excess of that for which it was 
available, belongs to the association. 
—Auto Workers’ Temple Ass'n v. 
Janson, 198 NW 993%, 227 Mich 480. 


30. McDowell v. Joice, 36 NEL 1013, 
149 Til 124 


‘Waiver not shown 

Where a member realized a secret 
profit on @ purchase of land by the 
easociation, his associates did not 
Waive the fraud by failing to resend 
the purchase —McDowell v. Joice, 36 
N.E 1012, 149 TL 124. 


7 C.Jd.58. 


profit from a contract wherein the association 
claims an interest ,31 hence, a member, not an agent 
or trustee for the association, may purchase land 
and afterward sell it to the association at an en- 
hanced price, provided that he makes no fraudulent 
misrepresentations,®4 and he may lawfully take, in 
his own name and for his own benefit, a lease of 
ground which the society had occupied as a tenant 
at sufferance without payment of rent, no trust 
in favor of the association being impressed on the 
lease in such case.33 


§ 31. —— Dues, Assessments, Fines and 
Penalties 


Liability of members for dues, assessments, fines, 
and penalties imposed or levied by the association de- 
pends on the contract of association as embodied in the 
articles of association and by-laws ‘Where the contract 
between the member and the association, as embod.ed in 
ite regulations, does not impose a personal liability on 
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there can be no recovery thereof; although recovery may 
be permitted where such contract does impose a personal 
lability, provided the association acte lawfully in levying 
or imposing the sum claimed. 

The hability of a member of an association for 
dues and assessments, and for fines and penalties, 
depends on his contract with the association as 
embodied in its articles of association or constitu- 
tion and by-laws. If this contract does not im- 
pose a personal obligation on the member to pay, 
the association’s only remedy, 1f any exists, lies 
wholly within the association, and it cannot collect 
the sum due by action against the member.34 Fre- 
quently, however, the contract makes the member 
personally liable for dues and assessments, and 
fines and penalties, in which event they are recov- 
erable by action,®5 provided the association, in levy- 
ing and imposing the same, acts within its powers,?6 
and according to its laws,’? and the law of the 
land?8 An arbitrary assessment by way of a fine 


members for dues, assessments, 


31. J HE Tusant & Son Co v Chas 
Weitz Sons, 191 NW. 884, 195 Iowa 
1886—Goft & Heger v Walker, 174 
NW 661, 187 Iowa 9659. 


Joint adventure not proved 

An unincorporated master builders’ 
association cannot by a motion duly 
adopted bind the absent members, 
without their consent, as parties to 
@ contract of joint adventure, so as 
to umpose an obligation on the mem- 
ber actually contracting to build a 
government cantonment to account 
to other members for profits realized 
—J. BH Tusant & Son Co v Chas 
Weitz Sons, 191 NW. 884, 195 Iowa 
1886 


Froposed contract with plumbers’ as. 
sociation never in effect 

(1) Where one having a contract 
with the government to do plumbing 
work in a cantonment attempted to 
enter into an agreement with all the 
members of a master plumbers’ as- 
sociation, whereby such members 
were to furnish the necessary men 
to do the work and were to share 1n 
the profits, and certain of the mem- 
bers were selected as a commuttee 
Which was to formulate a contract, 
but no contract was formulated 
which was acceptable to both aides, 
the contractor had the rght to ter- 
minate the negotiations entirely and 
to enter into an agreement with the 
members of the committee alone, 
without rendering himself lable to 
the other members of the associa- 
tioon—Goff & Heger v Welker, 174 
N.W 661, 187 Iowa 959. 


(2) Where a company obtained a 
contract from the government to in- 
Stall plumbing in a cantonment and 
attempted to enter into an agreement 
with all the members of a master 


fines, and penalties, 


Plumbers’ association, the master 
Plumbers to furnish men to do the 
work and to share in the profits, 
and certain members were selected 
by the association as an advisory 
committee to reduce the proposed 
contract between the association and 
the company to writing, and such 
committee attempted to formulate a 
contract which would be acceptable 
to both parties, but failed, any agen- 
cy existing between the members of 
the association and the committee 
terminated when the company with- 
drew its propositon and terminated 
negotiations with the association, 
and the members of the committee 
could properly thereafter, without 
becoming liable to account to the 
Members of the entire association, 
enter into an agreement with the 
company and share in the profits 
thereof, there belng no bad faith or 
breach of duty by such members pri- 
or to the withdrawal of the propo- 
sition by the company-—-Gof & He- 
ger v Walker, supra 


32. Densmore O01] Co. v. Densmore, 
64 Pa 43 


33. Lumbard v Grant, 71 N.Y 8S. 459, 
85 Misc 140, affirmed 71 N Y.S 
1141, 62 App Div 617 


*% Lafond v Deems, 81 NY 607, 8 
AbbN Cas 344, reversing 1 Abb 
NCas 318, 52 HowPr 41—Nash 
v Russell, 6 Barb(NY.) 656. 


35. Webster v. Taplin, 29 Ohio Cir. 
Ct. 648, affirmed 81 NE 1196, 76 
Ohio St 590—5 CJ. p 1862 note 3. 

36. Mirin—Duluth Club v MacDon- 
ald, 76 NW 1128, 74 Minn 254, 78 
AmSR. 844 

N Y¥—wWhiteside v Noyac Cottage 
Assoc, 87 NH 624, 142 N.Y. 6585. 


37. Meurer v. Detroit Musician’s 
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may not be recovered.?9 


Benev, etc, Assoc, 54 NW 954, 95 
Mich 4651—5 CJ. p 1862 note 5. 


3& McCord wv Thompson-Starrett 
Co, 118 NYS 885, 129 App Div. 
180, reversing 112 N.YS 902, and 
affirmed 92 NE. 1090, 198 N.Y. 687 
—5 CJ p 13562 note 6. 


39. American Men’s & Boys’ Cloth- 
ing Mfrs’ Ass'n v FProser, 179 N. 
YS 207, 310, 190 AppDiv 164. 
“It 18 quite competent for such 

an association as the plaintiff to fix 

penalties by way of fines for derelic- 
tions of its members, but the pen- 
alties must be determined according 
to some method, to which the mem- 
ber has agreed, at least impliedly by 
joining the association, not only as 
to the imposition of the fine, but al- 
so as to the maximum amount there- 
of, otherwise, the association would 
be allowed to assess its own dam- 
ages, which would be clearly unjust 
and improper And a by-law impos- 
ing an excessive fine would be set 
eside as unreasonable.”—American 

Men's & Boys’ Clothing Mfrs.’ Ass’n, 

v. Proser, supra 

Fine held arbitrary 
An association composed of cloth- 

ing manufacturers, who in joming 

agreed to be subject, after a hearing, 
to a fine for any infraction of the 
rules and regulations of the associa- 
tion, was without legal authority to 
fix an arbitrary assessment by way 
of a fine against recalcitrant mem- 
bers, who had refused to lay off ther 
cutters in forwarding the settlement 
of a strike, zo that the association 
could not recover such fine, although 

a reasonable fine, fixed according to 

some predetermined method and in 

the nature of liquidated damages for 
injuries sustained, would be upheld. 

-—-American Men’s & Boys’ Clothing 
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An objection that the society has not exhausted 
all the remedies open to it under the laus of the 
association should be raised by answer, and not by 
demurrer.40 


Commencement, duration, and termination of lia- 
bitty. A member 1s not lable for dues accruing 
and assessments levied before he joined the asso- 
ciation,*1 or for dues accruing after the termina- 
tion of his membership*? His liability continues 
as long as he remaims a member of the association, 
although he may have ceased to participate in 1ts 
operations ;#? he is liable for dues and assessments 
accruing and levied while he was a member, al- 
though his default in paying the same has worked 
a forfeiture of his membership,44 and a member 
withdrawing from an association must pay his dues 
in accordance with applicable provisions of the by- 
Jaws 45 Since the suspension of a member does 
not terminate his membership, he is liable for dues 
and assessments accruing during the period of his 
suspension.46 


Where dues to an association are, by its consti- 
tution, made payable in advance, payment 1s not 
excused by the fact that the society becomes in- 
solvent and goes into the hands of a receiver with- 
in the period for which the dues are demanded,#? 
but a subscriber to the funds of an association not 
originally intended to be incorporated is absolved 
from his agreement to pay the sum subscribed by 
the mecorporation of the association without his 
consent.‘8 


Right of withdrawing branch to return of dues 
from main body. Where a branch of an associa- 
tion withdraws from the main body and becomes 
merged im a corporation, it loses the nght to have 
returned to it the dues which have been paid by it 
to the treasurer of the asscciation, and the corpo- 
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ration into which such branch is merged acquires 
no title to any part of the money held by the treas- 
urer of the voluntary association 49 


§ 32, —— Duties and Liabilities to Persons 
Not Members 


a In general 
b Liability on contract 
c. Liability for torts 


a, In General 

Although liaoility for the acts of associates may not 
be predicated on membership alone, it may be established 
by a public act of the association or by acts of officers, 
agents, or members known to and approved by the mem- 
ber held liable. 

While mere membership in an association does 
not of itself impose liability for the acts of the 
associates,50 universal liability of members of a 
voluntary, unincorporated association may be es- 
tablished by a public act of the association itself, 
or by the acts of officers, agents, or members where 
such acts are known to the membership and active- 
ly or passively approved.51 


b. Liabilty on Contract 

(1) In general 

(2) Proportion of liability 

(3) Liability for debts incurred outside 
of period of membership 

(4) Liability for debts beyond scope of 
association objects 

(5) Effect of incorporation of associa- 
tion 

(6) Particular classes of associations 


(1) In General 


Broadly speaking, members of an unincorporated as- 
sociation are not personally responsible for association 


Mfrs’ Ass’n v Proser, 179 N.YS 207,/ 48. Agricultural 


190 App Div. 164 


40. Webster v Taplin, 29 Ohio Cir 
Ct 543, affirmed 81 NE. 1196, 76 
Ohio 8t. 550 


41. NY.—Evoarts v. U 8. Mutual 
Acco Assoc, 16 N.Y 8. 27 

Wash —Logsdon v. Supreme Lodge 
F. U. A, 76 P. 293, 84 Wash. 666. 


42. Westchester Golf Club v. Pink- 
ney, 87 NY.S 163, 43 Mise. 333— 
5 C.J. p 1862 note 9. 


43. Tenney v. New England Pro- 
tective Union Div. No. 172, 87 Vt. 
6+—5 C.J. p 1862 note 10. 


44. N.Y.—Smith v. Bown, 27 NYS. 
11, 75 Hun 231, 
Ohio.—-Webster v. Taphn, 29 Oho 


Publishers’ Ass'n; tural Publishers’ Asa’n v. Homestead 


v Homestead Co, 197 NW. 814,{Co, 197 NW 814, 197 Iowa $80. 


197 Iowa 380 


Dues for “ensuing” quarter 
Under sections of by-laws of an 
egricultural publishers’ association 


providing for advance quarterly pay-| 47. 


ment of assessments and withdrawal 
by written notice to the board of di- 
rectors to become effective on pay- 
ment of delinquent assessments and 
assessments for the ensuing quarter, 
a member withdrawing during a 
Quarter was required to pay for 
that quarter as delinquent dues and 
for one quarter in advance thereof 
as the ensuing quarter, since “en- 
sue” means “to follow after’ or “fol- 
low m order or train of events,” and, 
therefore, the “ensumg quarter” 


CirCt 548, affirmed 81 N.E. 1196,| meant the quarter following that for 


7% Ohio St. 590. 


which he had already paid.—Agricul- 
74 


#8. Provident Mut Relief Assoc. v. 
Pelissier, 45 A. 5623, 69 NH. 60¢— 
5 CJ p 1862 note 12 


Hreedman v Chamberlain, 24 N. 
¥.S 888, 70 Hun 198. 


48. Southern Steam Packet Co, We 
Magrath, 16 SCHq 98. 


48. First Russian National Orgen- 
ization of the New Hngland States 
vV. Zuraw, 94 A 976, 89 Conn. 616. 


50. Malloy v Carroll, (Mass.) 191 
NE. 661—Sweetman vy Barrows, 
161 NH 272, 263 Mass, 849, 62 A. 
LR 311. 


Sl. Tannenbaum yv Hofbauer, 253 N. 
¥.S. 90, 142 Miso. 120, 


7 Cd.5. 


contracts made without authority or compliance with 
requisite formalities, although they may be held in- 
dividually liable for contracts which they have author- 
ized or ratified The member actually making the con- 
tract will be personally bound. 


Where a member of an unincorporated associa- 
tion contracts 1n the name of such supposed princi- 
pal, which has no legal existence and cannot sue or 
be sued, such member is himself personally bound 5? 
and, where it 1s not shown by a defendant sued on 
a contract made by him whether the organization 
for which he claims to have acted was a corpora- 
tion or an association, the court will hold him per- 
sonally liable on the contract.58 


Aside from the effect of the character of the as- 
sociation on the liability of members, which will 
be taken up in subsection b (6), it may be stated 
broadly that the members of an unincorporated 
association cannot be held liable because some of 
its officers undertake to make all the members l1a- 
ble on a contract without any authority and with- 
out following the formalities necessary to bind the 
members,54 but that, wherever the members of an 
association are personally chargeable with know!l- 
edge and authorization or ratification of an as- 
sociate contract, they may be held individually la- 
ble thereon to third persons,55 and that, under stat- 
utes providing for suit against associates in their 
common name, and that the judgment in such action 
shall bind the jomt and individual property of the 
parties served with process, recovery may be had 
from the individual members of an association 58 

Addstion of the words “no personal lability’ to 
the signature of an association officer on a contract 
has been held insufficient of itself to relieve the 
members of the association from personal liability 


6a Haldeman vy. Addison, (Iowa) 
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on the contract.57 


Persons making voluntary donations to an asso- 
ciation, without any participation in the organiza- 
tion or operation of the business of the association, 
and on the express understanding that they are not 
becommg members thereof, may not be held liable 
for obligations incurred by the association.58 


Conshtuitonal provisions to the effect that the 
term “corporation” shall include all associations 
and joint-stock companies having any of the powers 
or privileges of corporations not possessed by in- 
dividuals or partnerships apply only to associations 
imcorporaced under the general laws, and an asso- 
ciation not so incorporated is not within the bene- 
fit of laws limiting the liability of individual mem- 
bers of a corporation or joint-stock association.59 


(2) Proportion of Liability 


Where liability Is established, each member of an as- 
sociation Is individually liable to ite creditors for the en- 
tire debt. 

While, as between the members of an wnincor- 
porated association, each 1s bound to pay only his 
numerical proportion of the indebtedness of the 
concern, as will be shown im section 33, yet, as 
against the creditors, each member is individually 
hable for the entire debt, provided, of course, the 
debt 1s of such a nature and has been so contracted 
as to be binding on the associates as a whole,®° 
as will be more particularly considered in subsec- 
tion (6) hereof. 


(3) Liability for Debts Incurred Outside of 
Period of Membership 


Ordinarily a member of an association may not be 
held responsible for debts Incurred before or after the 
period of his membership. 


torneys, and falling to dseaffirm 


265 NW. 8658. 


53, Franklin Paper Co. v. Gorman, 
76 PaSuper. 276. 


54% <Ala—Dinsmore v. J. H Calvin 
Co., 108 So 588, 214 Ala 666 

N Y¥.—Knopp v. Sherwood, 268 NY 8. 
16, 289 App Div. 475, affirmed 198 
N BD. 334, 265 NY 591. 

Bee Whitehead & Hoag Co. v. Dono- 
van, 210 TlL.App 268. 


Farmers’ wnilon store 

Mere membership in a farmers’ 
cooperative union would not impose 
habiuhty for goods sold to @ union 
store conducted by some of the mem- 
bers, since no one could bind the 
members of the organization as part- 
ners or parties to an enterprise or 
contract of such character of which 
they had no knowledge and to which 
they did not assent, although those 
engaging in the business, that 1s, 
becoming members of the association 


store or reaping profit from its busi- 
ness, became theisby hable for its 
obligations —Dinsmore v. J H Cal- 
vin Co, 108 So 588, 314 Ala 666 
55. Colo—Ft. Morgan Reservoir & 
Irrigation Co. v. Sterling Irr. Co., 
171 P 72, 64 Colo 222. 
Or—Cousin v. Taylor, 289 P. 
115 Or. 472, 41 ALR 1750. 
8 D—Robbins Co v. Cook, 178 N.W. 
445, 42 SD. 186, 7 ALR. 218. 


Matifioation and assent shown 

(1) Where the president of an un- 
imcorporated irmgation association, 
empowered with management, sub- 
ject to directors, notified them that 
he hed employed plaintiffs as attor- 
neys 10 @ sult against the association, 
and no director objected, the contract 
was ratified and binding—Ft. Morgan 
Reservoir & Irrigation Co. v. Ster- 
ling Irr. Co. 171 P. 72, 64 Colo. 232. 


(2) Members of unincorporated as- 


within reasonable time, are deemed 
to have assented to it—Ft. Morgan 
Reservoir & Irrmgation Co. v. Ster- 
lng Irr. Co., supra. 


56. Zimmerman vy, Prior, 188 P. 886, 
46 CalLApp 40. 

S57. Old River Farms Co v. Roscoe 
Haegelin Co. 276 P. 1047, 98 CaL 
App 381. 


58. Herris vy. Ashdown Potato Cur 
ing Asa’n, 284 SW. 765, 171 Ark. 
899. 

58. Old River Farms Co. v. Roscoe 
Haeegelin Co. 276 P. 1047, 98 Cal 
App 88L 

60. Cal—Burks v. Weast, 228 P. 
541, 67 CalApp. 7456—Webster v. 
San Joaquin Fruit & Vegetable 
Growers’ Protective Ass’n, 162 P. 
654, 32 CalApp. 264, 

§ C—Medlin v. Hbenezer Methodist 
Church, 128 SH 830, 182 SC. 498% 


gzociation, knowing of hiring of at~-'5 C.J. p 1862 note 16. 
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To render a member liable for a debt of the 
association, it must have been contracted while he 
was a member of the society. He is not liable for 
a debt incurred before he became a member,®2 nor 
after his membership has ceased,6* provided the 
creditor, at the time of extending credit, had no- 
tice of the cessation of membership.§® 


(4) Liability for Debts beyond Scope of As- 
sociation Objects 
In the absence of his assent or ratification, a mem- 
ber Is not liable for a debt arising from a transaction be- 
yond the scope and purpose of the association. 

If a debt arises out of a transaction entirely 
without the scope of the objects and purposes of 
the association, a member 1s not liable therefor,54 
unless he, cither expressly or by :mplication, assent- 
ed to the tiansaction either before or at the time 
it was entered into, or subsequently ratified it, in 
either of which cases he 1s bound.&5 


(5) Effect of Incorporation of Association 


The incorporation of an association may not relieve 
ite members from liability for debts suosequently con- 
tracted by the association outside of the scope of its cor- 
porate powers, and an ineffectual incorporation of an as- 
sociation does not save the members from itability for 
debts subsequently contracted by the association, al- 
though persons not participating in the businees of the 
association may be relieved from liability on the latter 
ground. 

Since the incorporation of an existing associa- 
tion operates as a dissolution of the society, as has 
been shown 1n section 9, 1t follows that a member 
is not liable, by reason of his former membership, 
for debts subsequently contracted by the associa- 
tion; but the incorporation of an association does 
not relieve its members from individual lability 
tor debts subsequently contracted by the association 
outside of the scope of its corporate powers ,®6 
and an irregular, and hence ineffectual, incorpora- 
tion of a preexisting association does not save the 
members frum liability for debts subsequently con- 
tracted by the association 7 


61. Me—Beaman iv, 
Me 4138. 

Tenn —Barry v. Nuckolis, 2 Humphr. 
324 


Whitney, 
166 Pa, 294 


Vt—5. R. Patch Mfg. Co. v. Cape-| Subsequent debts—Tyrrell v Wash- 
burn, 6 Allen (Mass) 466—Park v.|6% Henry v. Simanton, supra. 


Spaulding, 10 Hun (N.Y.) 128 
contract to such effectieg, Towa—Schumacher vy. Sumner 


lesa, 68 A. 938, 79 Vt. 1. 
§ CJ. p 1862 note 18. 


2ixrpress 
may change the rule—Lake v Mun- 
ford, 123 Aiiss %812—Hornberger fv. 


Orchard, 58 NW. 425, 89 Neb. 639. nee 


Capeless, 68 A. 938, 79 Vt. 1. 
Wesh—dZngyvrall v. Buchie, 182 P/65. Skinner v. 
281, 73 Wash. 53¢. 
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20,;6% Rhoads v. Fitzpatrick, 81 A. 79, 


Mass —Ray v. Powers, 134 Mass. 22 
eo. Vt-—F. R. Patch Mfg Co. v./¢5 CJ. p 1862 note 21 


Dayton, 19 Johns | 72: 
(N.Y.) 518, 10 AmD. 286, revers-|¥%2 Robbing Co. v. Cook, supra. 
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If, however, individuals intend to form a corpo- 
ration, and the organization in fact operates as an 
unincorporated association, but it is shown that 
such individuals had no part in the operation of the 
business or the selection of agents, then they may 
not be held liable as partners in an association in 
whose activities they did not in fact participate.68 

The fact that the payee accepted notes of an as- 
sociation under the muistaxen belief that they were 
executed by a corporation of the name indicated 
does not estop him to assert liability against the 
individual members of an association operating un- 
der that name.&9 


(6) Particular Classes of Associations 
(a) In general 
(b) Commercial associations 
(c) Noncommercial associations 


(a) In General 


For the purpose of determining the contractual fa- 
bility of members, associations may be classified as profit 
or nonprofit, commercial or noncommercial. 

Broadly speaking, there are two classes of asso- 
ciations, one orgamized for profit and the other 
organized without any hope or expectation of prof- 
1t.70 The only difference between such classes, 
as respects the liability of members, is that in the 
first, or commercial, type the members are in legal 
effect partners and individually hable for debts 
contracted m the name of the association by other 
members; whereas in associations of the second, or 
noncommercial, type the liability of the members is 
controlled by the law of agency, and to hold a mem- 
ber liable 1t must be shown that he actually or con- 
structively assented to or ratified the contract on 
which the liability 1s predicated.71 


Where the facts show that the members sued did 
so assent to or ratify the contract on which lability 
18 predicated, 1t becomes unnecessary to determine 
whether the association is commercial or noncom- 
mercial in character, as under such a state of facts 
the members are liable in e:ther event.72 


ing § JohnsCh 351—5 C.J. p 1862 
note 22. 


Otherwise the member is lable for|°", Henry v. Simanton, 54 A. 158, 


64 NJEq 572 


6& Harms v. Ashdown Potato Cur- 
ing Asa’n, 284 SW. 755, 171 Ark 
399 


ing Ass’n, supra 
70. Robbins Co v. Cook, 173 N.W. 
445, 42 SD. 136, 7 ALR 218. 
Robbins Co. v. Cook, supra. 
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(b) Commercial Associations 


Members of a commercial association, or one organ- 
ized for profit, may be held individually lable on asso- 
ciation contracts as partners The liability of members 
Is ordinarily joint and several In character. 

It 1s elementary that several persons may con- 
duct business as a voluntary association, using a 
common or trade name, and in that name be held 
jointly and severally hable on contracts.78 


An unincorporated association organized for busi- 
ness or profit 1s in legal effect a mere partnership 
so far as the liability of 1ts members to third per- 
sons 18 concerned, as has been explained in section 
1. By becoming a member, each associate subjects 
himself to liability for all debts contracted by the 
association within the scope of its object and dur- 
ing the period of his membership 74 


The lability of the associates 1s joint and sev- 
eral,75 and may be imposed, although the members 
of such an association did not agree to become 
partners,76 nor hold themselves out as such,?’ nor 
intend to become personally bound,’® nor hold them- 
selves out as personally responsible,79 and despite 
the fact that the creditor gave credit to the asso- 
ciate name.80 


The fact that defendants did not expect to reap 
any personal profit from the enterprise in which 
they were engaged does not in any wise affect 
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their liability as members of an association actually 
engaged in business.&1 


Liability on promissory note. Under a statute 
providing that no person is liable on a negotiable 
instrument whose signature does not appear there- 
on, except as otherwise provided, and other statutes 
to the effect that one may sign a negotiable instru- 
ment by an agent, members of a voluntary associa- 
tion for the conduct of a business may be held 
liable on a note which they did not personally sign, 
but which was signed by another associate as agent 
for all,82 provided he had express or implied au- 
thority to do so, or in the absence of either, pro- 
vided the nonsigning members subsequently rati- 
fied his act 88 


(c) Noncommercial Associations 


The Ifabillty of members of a noncommercial associa- 
tion, or one organized for purposes other than profit, 
must be predicated on the 'a./s cf agency. Where la- 
bility existe, It may be joi*t or several, or joint and 
several. 


An association not engaged in business enter- 
prises and the objects of which do not contemplate 
profit or loss is not a partnership, as has been 
shown in section 1, and the liability of its mem- 
bers for debts contracted in behalf of the associa- 
tion is governed, not by the principles of partner- 


73. Larson v. Marcy, 201 P 6865, 61 
Mont 1 


74 Ala—Dinsmore v J. H Calvin 
Co, 108 So 688, 214 Ala. 666. 
Cal—Burks v Weast, 228 P 541, 67 
CalApp 745—Webster v San Joa- 
qun Fruit & Vegetable Growers’ 
Protective Ass’n, 162 P. 654, 32 

CalApp 264. 

Conn—Azzolina v. Order of Sons of 
Italy, Conte Luigi Cadorna, No 
440, 179 A 201, 119 Conn 681. 

Ky—Brady v Mutual Ben Depart- 
ment of Order of Railway Conduc- 
tors of America, 284 SW 1046, 315 
Ky i177—Stege v Louisville Cou- 
rier Journal Co, 245 SW. 504, 196 
Ky 796 

Minn—Ford Motor Co v Sylte, 248 
NW 65, 188 Minn 6578 

Tex—Stroud Motor Mfg. Co. v. 
Gunser, (Civ App) 240 SW 644— 
Wells v Mackay Telegram-Cable 
Co, (CivApp) 239 SW 1001. 

& CJ p 1363 note 27 


Hividence held sufficient to show 
membership when debt contracted.— 
Ford Motor Co v. Sylte, 248 NW 
55, 188 Minn, 678. 


73. Wells v. Mackay Telegraph-Ca- 
ble Co., (TexCiv.app) 239 SW 
1001, 1006. 

“Whatever may be the rule in oth- 
er jurisdictions, 1t seems to be well 


settled by the decisions of our courts 
that, when two or more persons as- 
sociate themegelves together for the 
purpose of carrying on a business 
enterprise for their mutual profit, the 
persons so associated are jointly and 
severally responsible for the debts 
incurred in the conduct of such busi- 
ness unless such business associe- 
tion 18 organized as @ limited part- 
nership or a corporation under our 
statute providing for such organiza- 
ions, or specially contracts with 
those with whom the association 
deals that only the funds and prop- 
erty of the association shall be held 
liable ”"—Wells v. Mackay Telegraph- 
Cable Co, supra 


76. Burks v Weast, 228 P. 541, 67 
Cal App. 745—5 CJ p 13863 note 27 
[a] 


77. Cal—Burks v Weast, supra. 
Conn —Bennett v Lathrop, 42 A. 684, 
71 Conn. 613, 71 AmSR. 222 


78 Lawler v Murphy, 20 A. 457, 58 
Conn 294,8 LRA 118 


73. Cal—-Burks v Weast, 228 P. 641, 
67 CalApp 745 

Conn —Bennett v Lathrop, 42 A 684, 
71 Conn. 613, 71 AmSR 222 


80. Cal—Burks v Weast, 228 P. 
541, 67 CalApp 7465. 
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Conn —Bennett v. Lathrop, 42 A 684, 
71 Conn. 613, 71 AmSR 2232. 


westaurant 

Defendant and others, who simply 
proceeded to conduct a restaurant 
and reading room without any for- 
mality whatsoever, were subject to 
liabilities of voluntary association 
and were severally lable to creditors 
for such obligations as might be in- 
curred by the manager in the pur- 
chase of supplies, even though cred- 
itors gave credit to the name of the 
association, and defendant and his 
associates did not agree or intend 
to become personally liable —Burks 
v. Weast, 228 P. 541, 67 Cal App 745. 


St. Burks v. Weast, supra. 


82. Larson v. Marcy, 201 P. 685, 61 
Mont. 1. 


&3. Larson v. Marcy, supra. 
Ratification shown 

Where the general manager of a 
voluntary association, consisting of 
tenants in common of property con- 
veyed by their father, executes a 
note under the common name, such 
act may be ratified by the other 
members, and, if ratified, the note be- 
comes binding ag of the date of its 
execution, under Rev Codes § 4994.— 
Larson v. Marcy, 201 P. 685, 61 Mont. 
L 


ship, but by those of agency.®4 
such, imposes no personal liability 


the association; but to charge a member therewith 
it must be shown that he has actually or construc- 
tively assented to or ratified the contract on which 
the liability 1s predicated.£5 If, however, a mem- 
ber, as such, dircctly incurs a debt, or expressly or 
impliedly authorizes or ratifics the transaction in 
which it is incurred, he is lable as a principal 6 
So a member 1s hable for any debt that 1s neces- 
sarily contracted to carry out the objects of the 


S& Elliott v. Greer Presbyterian 
Chureh, 186 SE 6651, 181 8.C. 84. 


Political associations 

Assoc.ations, objects of which are 
politica] rather than for purposes of 
trade or profit, not being partner- 
sh.ps, pecuniary lability can be fas- 
tened on individual members thereof 
only by reason of acts of such indi- 
viduals or of their agents —Ameri- 
can Art Works v. Republican State 
Comm:ttee, (Okl) 60 P (2d) 786. 


88. Conn—Azrolina v. Order of 
Sons of Italy, Conte Luig: Cadorna, 
No 440, 179 A 201, 119 Conn 681. 

Ky.—Brady v Mutual Ben Depart- 
ment of Order of Railway Conduc- 
tors of America, 284 S W. 1045, 215 
Ey 177—Stege v. Louisville Cou- 
Tier Journal Co., 245 SW. 504, 196 
Ky 795 

Mo—-Murphy v. Holliway, 16 S.W. 
(2d) 107, 228 MoApp 714. 

N ¥—Emzpire City Job Print v. Har- 
bord, 277 NYS. 7965, 344 App Div. 
6, reversing IXmpire City Job Print- 
ing Co. v. Falk, 272 NYS 203, 151 
Alisc, 688, reversing Empire City 
Job Print v. Harbord, 265 NYS 
4650, 148 Misc 231—Hale v. Hirsch, 
199 NYS. 614, 205 App Div. 308 

Or—Fennell v. Hauser, 14 P.(2d) 
998, 141 Or 71. 

Pa—Franklin Paper Co v. Gorman, 
76 PaSuper 276. 

8.C—Medlin v. Ebenezer Methodist 
Church, 129 SH. 830, 183 S.C. 498 

5 CJ. p 1868 note 29 


Political associations 

(1) Agency for an assomation, the 
objects of which are political rather 
than for the purpose of trade or 
profit, must be made out and cannot 
be mmplied from the mere fact of as- 
sociation—American Art Works v. 
Republican State Committee, (Oll.) 
60 P (2d) 786. 


(2) Only members of an associa- 
tion of which the object is political 
rather than for the purpose of trade 
or profit, who authorize or ratify a 
transaction, are liable on e contract 
of the club.—American Art Works v 
Republican State Commuttee, supra. 

(8) A political association and in- 
dividual] members thereof are not 11- 
able on a contract made by a mem- 
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Membership, as { association.87 
for the debts of 


the absence of knowledge on the part 
of members that the contract had 
been executed with the intention of 
binding the members individually, or 
that individual members ratified or 
assented to liability thereon —Ameri- 
can Art Works v. Republican State 
Committee, supra. 

Biembers not present at meeting at 
which contract of nonprofit associa- 
tion was made, ard im no way per- 
zonally participating in the execu- 
tion of the contract, were rghtly 
held not hable—-Murphy v Hollway, 
16 SW (2d) 107, 228 Mo.App. 714 


Association auxiliary to benevolent 
society as beyond protection of 
rule 


An association aumillary to a be- 
nevolent association, and formed for 
the express purpose of putting on a 
show to raise money for the benevo- 
lent society, is not within the rule 
governing nonprofit associations, and 
the members of such auxiliary may 
be held hable for debts contracted 
for advertising space on the theo- 
ries of partnership law applicable to 
commercial associations—Stege v 
Louisville Courier Journal Co, 245 
Sw 604, 196 Ky. 795. 


@6. Ala—Hope of Alabama Lodge 
of Odd Fellows vy. Chambless, 103 
So. 54, 212 Ala. 444 

Ky.—Johnston v. Winter, 8 Ky.Op 
241. 

Mo.—Murphy v. Holliway, 16 SW 
(2a) 107, 223 MoApp 714. 

Or—Fennell v Hauser, 14 P (2d) 
$98, 144 Or 71. 

Pa—Firankhn Paper Co. v. Gorman, 
76 PaSuper 276. 

Wis—Vader v Ballou, 1389 NW. 418, 
151 Wis. 677, 7 ALR. 316. 

5 C.J. p 1864 note 80. 


Moguliescence binding members to 
contract 


mortgage 

Members of a voluntary, fraternal, 
and nonbusiness association will be 
bound, in a@ court of equity, by a 
mortgage of their trustees by long 
acquiescence with full knowledge of 
the fact—-Hope of Alabama Lodge 
of Odd Fellows v Chambless, 103 So. 
54, 212 Ala 444. 


Manner of becoming member tnim.- 
portant 


ber in @ representative capacity, 11/ A member of an association par- 


78 


7 CJ.S8. 


In the event that members are liable, their lia- 
bility may be joint,®8 or several,®9 or jomt and 
several,9° or partly jcmt and partly several,91 de- 
pending on the circumstances, as on how goods 
were purchased from plaintiff or on defendant’s 
refusal or ratification of purchases not directly 
made by themselves but by one of their number; 
but under a jomt and several hiabilhiy different 
defendants may not be held liable in different 
amounts 92 It 1s a question for the jury to deter- 


ticipating in the execution of a con- 
tract 18 liaole, regardless of the man- 
ner in which he became & member. 
—Liurphy v. Holliway, 16 8S.W (84) 
107 £23 Mo App. 714 


Failure to ascertain terms of oon- 
tract 

Members of an association permit- 
ting one member to order chairs in 
behuf cf all, without asceitaining 
the tc 15 of the instrument, did so 
at their peni—Murphy v Holhway, 
16 SW (2d) 107, 2283 Mo App. 714. 


87. Or-—Fennell v Hauser, 14 P. 
(2a) 998, 141 Or. 71. 

Wis —Vader v Ballou, 189 NW. 418, 
151 Wis. 577, 7 ALR. 216 

5 CJ. p 1864 note 81. 


$8. Dunlap Printing Co. Vv. 
119 A 714, 275 Pa 556 


89% Dunlap Printing Co. v. Ryan, 
supra 


90. Or.—Fennell v. Hauser, 37 P 
(2d) 685, 145 Or. 851—Fennell v. 
Hauser, 14 P (2d) 998, 141 Or. 71. 

S$C—Medlin v Ebenezer Methodist 
Church, 129 § BH. 880, 182 SC. 498. 

Wis.—Vader v Ballou, 189 NW. 413 
151 Wis 5677, 7 ALR 216. 

5 CJ. p 1864 note 32. 


meocessity for invoking statute 

Since the liability of the members 
is joint and several, any individual 
member may be sued without pro- 
ceeding under a statute permiting 
suit against the unincorporated asso- 
clation—Medlin v Ebenezer Metho- 
dist Church, 129 SH. 880, 132 sc. 
498. 


$81. Dunlap Pmnting Co. v. 
119 A. 714, 275 Pa. 556 


92 Fennell v. Hauser, 27 P.(2d) 6865, 
145 Or 361. 


Although suit on d:fferent contracts 
Members of a committee to pro- 
mote the nomination of a candidate 
for governor, belng jointly and sev- 
erally lable, could be held in an ac- 
tion for the price of merchandise 
delivered them, but different defend- 
ants could not be held hable m df- 
ferent amounts, notwithstanding suit 
was on different contracts with sep- 
arate individuals who assigned 
claims to plaintiff—Fennell v Hau- 
ser, 27 P.(2d) 685, 145 Or. 351. 


Ryan, 


Ryan, 


7 C.d.58. 


mine whether credit was given to the members,?® 
and whether the members authorized or ratified 
the contract in suit.94 


c. Liability for Torts 


While membership In an association does not per se 
Impose liability on individual members for the torts of 
an association or Its agents, the members may be held 
responsible for torts committed by the association within 
the scope of its purposes or for torts of association 
agents acting within the scope of their employment. 

Although the mere fact of membership in an as- 
sociation 1s not of itself sufficient basis for a tort 
lability of individual members for the wrongful 
acts or omissions of an association or its agents,95 
the members are responsible for tortious acts com- 
mitted by the society, where 1:t can fairly be as- 
sumed that they were within the scope of the pur- 
poses for which the organization was formed,?6 
or where they aided and abetted in the commission 
of the tort;8% and they are liable for torts com- 
mitted by the association’s agents, acting within 
the scope of their employment.®8 

Where lhibility exists, the liability of the mem- 
bers has been held several for the whole amount 


of damages incurred by a third party and not hm- 
ited to a numerical or aliquot part thereof.99 


§ 33. —— Contribution between Members 


As between members of an association each is ordi- 
narily lable only for his aliquot share of association’s 
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§ 84 


Indebtedness, and In a proper case may sécure contribu. 
tion from his comembers. 

As between the members of an unincorporated 
association, each is bound to pay only his numerical 
proportion of its indebtedness) and a member of 
an association who has been compelled to pay a 
debt may, when unable to obtain reimbursement 
from the association, enforce contribution in equity 
from the other members.4 


§ 34. Judicial Interference 


a. In general 
b. Exhausting remedies within associa- 
tion 
a. In General 


In the absence of IMegality or [nJjustice ordinarily 
courts will not interfere in the internal affairs of an as- 
sociation, and the due decision of an association’s 
tribunal as to such matters is controlling. Where, how- 
ever, civil or property rights are involved, or where the 
action of the association Is clearly Illegal, Judicial re- 
dress may be secured. 

The courts will not interfere with the internal 
affairs of an unincorporated association so as to 
settle disputes between the members, or questions 
of policy, discipline, or internal government, so 
long as the government of the society is fairly 
and honestly administered 1n conformity with its 
laws and the law of the land, and no property or 
civil rights are invaded,? and, under such cir- 


93. Fennell v. Hauser, 14 P (2d) 998, 
141 Or. 71—5 CJ. p 1864 note 38 


94 Fennell v. Hauser, 14 P.(2d) 998, 
141 Or. 71—5 CJ. p 1864 note 34. 


9& Johnson v Miller, 17 N W. 34, 63 
Iowa 629, 50 AmR 758. 


86. Pandolfo v. Bank of Benson, (C. 
CAAriz) 278 BF. 48—5 CJ. p 1864 
note 3865. 


97. Johnson v Miller, 17 N.W 34, 63 
Iowa 629, 50 AMR 758. 


88. Pandolfo v. Bank of Benson, (C. 
CA Ariz.) 278 KF. 48—5 CJ. p 1364 
note 86. 

Libel 


(1) The members of an unincorpo- 
rated association are hable in ther 
collective capacity for tort, and are 
answerable for damages for Ilubel 
published by their agent with ther 
authority, while the agent is acting 
within the scope of his employment. 
—FPandolfo v. Bank of Benson, (CG. 
CAAriz.) 273 BF. 48. 

(3) To hold the members of an 
unincorporated association liable for 
a defamatory article published by 
their agent, it 1s not necessary to 
show authority, expressed or implied, 
to the agent to publish the Lobel; 
but there must be some evidence 


from which authority might be im- 
plied on the part of the agent to 
publish the article within the gen- 
eral scope of his employment —Pan~ 
dolfo v. Bank of Benson, supra. 

99. Iusheries Co v. McCoy, (Tex. 
Civ App ) 202 SW. 348. 

i, Cal—Burks v Weast, 228 P. 641, 
67 CalApp. 745—Webster v. San 
Joaquin Fruit & Vegeteble Grow- 
ers’ Protective Ass’n, 162 P. 654, 32 
CalApp 264, 

§ C.—Medlin v. Hbenezer Methodist 
Church, 129 8.H. 830, 182 SC. 498. 


Algquot share 

Under principle of contribution as 
between members of an unincorpo- 
rated association, each is bound to 
contribute only his aliquot share.— 
Azzolina v. Order of Sons of Italy, 
Conte Luigi Cadorna, No. 440, 178 
A. 201, 119 Conn. 681. 


a. Conn—<Azzolina v. Order of Sons 
of Italy, Conte Luigi Cadorna, No. 
440, supra. 

8C.—Blhott v. Greer Presbyterian 
Church, 186 SH. 651, 181 SC. 84. 

Vt.—Henry v. Jackson, 87 Vt. 481. 

5 C.J. p 1864 note 87. 

3 U.S.—Harris v. Missouri Pac. R 
Co, (DCI) 1 FSupp 946. 

Ala.—Shaup v. Grand International 
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Brotherhood of Locomotive Engi- 
neers, 185 So. 837, 228 Ala. 203, fol- 
lowed mn Jordan v. Order of Ral- 
way Conductors of America, 185 
So 3839, 323 Ala. 205. 

Ky.—Brotherhood of Railroad Train- 
men V Williams, 277 8.W 600, 211 
Ky. 638. 

La—EHlfer v. Marine Engineers Bene~ 
ficial Ass’n No. 12, 154 So 82, 179 
La. 888—State ex rel Shiloh v. 
Queen of South Lodge No 18, In- 
dependent Order Good Samaritans, 
and Daughters of Samaria, atc., 
1365 So 188, 12 La App. 240. 

Md.—Smith v Merriott, 100 A. 781, 
180 Md. 447. 

N.J—Ace Bus Transp Co v. South 
Hudson County Boulevard Bus 
Owners Asa’n, 180 A. 885, 119 N. 
J.Hq. 37, afirming 177 A. 360, 118 
NJEq 31—International Hod Car- 
riers’ Building & Common Labor- 
ers’ Union of America, Local No. 
426 v International Hod Carriers’ 
Building & Common Laborers’ Un- 
ion of America, Local No. 502, 138 
A. 583, 101 NJ.Hq 474—Plemenik 
v. Prickitt, 127 A. 343, 97 N.J.Hq 
$40, 36 ALR. 1527. 

N.Y—Rubens v. Weber, 260 N Y.S. 
701, 237 ApypDiv. 15—Kaplen v, 
Hilhot, 261 N.Y¥.S. 112, 145 Misc, 


§ 34 


cumstances, the decision of the governing body or 
established private tribunal of the association is 
binding and conclusive and not subject to review 


or collateral attack in the courts 4 


incorporated association cannot be enjoined in a 
suit against the officers alone, in the absence of 
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Acts of an un- | the proceedings 


a statutory provision authorizing such procedure 5 


863, modified as indicated in order 
and affirmed Kaplan v Diliott, 261 
NYS 975. 

Okl1—Chicago, R L &P Ry. Coa v 

Sawyer, 56 P (2d) 418. 
Pa—Eenneck v. Pennock, 157 A. 618, 

305 Pa 288 
Tex—Fraser v. Buck, (CivApp) 234 

SW. 679—Willis v. Davis, (Civ 

App) 283 SW 1025 
Wash—Stivers v Blethen, 216 P. 

7, 134 Wash 475 
Wis—Hamulton v Van Laanen, 234 

NW. 740, 208 Wis 659. 

5 C.J p 1366 note 40. 

“It is the policy of courts of 
equity not to interfere with the ac- 
tions of \oluatery and unincoiporat- 
ed associations where there 18 no 
evidence of fiaud or oppression "'— 
Ace Bus Transp Co. y. South Hud- 
son County Boulevard Bus Owners’ 
Ass'n, 177 A 2360, 861, 118 NJ Eq 
81, affirmed 180 A. 885, 119 NJEq 
$7. 


Gompliance of local with rules of 
main body 

The question of whether or not a 
local assuciation has complied with 
the requirementa of the constitution 
and by-laws of the principal associa- 
tion 18 primarily a matter of internal 
jurisdiction with which a court will 
not concern itself where no com- 
plaint has been made by the princi- 
pal association against the local or 
branch body—Des Moines City Ry. 
Co v. Amalgamated Ass’n of Street 
& BDlectiic Ry Employees of Ameri- 
ca, Division 441, of Des Moines, 213 
N.W 264, 204 Iowa 1196 


Denlal of right to engage in athletic 
contest 

Denial by a national amateur ath- 
letic association’s committee of per- 
mission to a foreign athlete to com- 
pete in certain games has been held 
not to authorize injunctive relief.— 
Gray v Ferris, 245 N.Y.S 230, 230 
App Div. 416. 


Disciplinary measures 

(1) The operation of the constitu- 
tion and by-laws of an unincorporat- 
ed society, when applied as disci- 
Plinary measures, will not be inter- 
fered with by a court of equity, if 
they are applied justly and fairly 
—Grassl1 Broa. v. O’Rourke, 153 NY 
8S. 498, 89 Misc 234. 

(2) Where an association 18 given 
power by its constitution to try 
members on charges preferred 
against them, courts will not te- 


stiain such trial where there is no 
showing of bad faith, malice, or 
manifest unfairness—Smith v. Mer- 
riott, 100 A. 731, 1830 Md 447 


Bxpunging vote of censure from 7Téc- 
ords 


Assuming that the constitution of 
a department of the American Le- 
Zion constituted a contract between 
the members, a provision thereof au- 
thorizing the executive committee to 
suspend or remove officers or expel 
members 414 not limit its common- 
law right to make inquiry into, and 
report on, the conduct of its mem- 
bers, and, as its adoption and publi- 
cation of a report censuring a post 
commander violated no contract or 
trust, equity has no jurisdiction by 
injunction to compel it to recal] and 
expunge such report from its rec- 
ord—Choate v. Logan, (Mass) 133 
NE. 682, 


Restoration of charter of subordinate 
lodge 

Recourse may not be had to civil 
courts for relief, as by Mandamus 
or injunction, to have the officers 
of a grand lodge restore to a sub- 
ord.nate lodge its charter and rit- 
uals, where the by-laws and consti- 
tution of the order provided for an 
appeal from the order complained of 
to some higher branch which is 
vested with authority to determine 
the controversy —Brazelton v_ Slat- 
ten, (TexCiv App) 255 SW. 1009. 


“Social obligations” 

“Courts of equity cannot under- 
take to regulate social obligations, or 
the morals of social organizations, 
until there are legal nghts affected ” 
—Polacheck v. Muichiwaukee Golf 
Club, 222 N.W. 806, 807, 197 Was. 
595 


Selection of a language to be used 
in soclety work is entirely within 
the discretion of its governing body 
and will not be interfered with by 
the courts —Plemeaik v. Prickitt, 137 
A. 342, 97 NJ Eq. 340, 36 ALR 1527 
Asking court to compel admission to 

membership see supra § 238 a. 
Judicial interference to prevent ex- 

pulgion or suspension see supra § 

25 e. 


4 Md—Long v. Baltimore & O. R 
Co, 141 A 504, 155 Md 265 

Mass—Donovan v. Travers, 188 N 
E 705, 708 

N Y¥ —Carey v. International Brother- 
hood of Paper Makers, 206 NYS 
78, 183 Mise, 680—Fanchild vy. Til- 
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7 C.J.8. 


Nevertheless, the courts have and will exercise 
power to interfere in the internal affairs of an as- 
sociation where law and justice so require,® and 


of the association are subject to 


judicial review where there 1s fraud, oppression, or 
bad faith,? or property or civil rights are invad- 


lotson, 

639 
84 CJ p 881 notes 23-25 

“It 1s settled law that members 
of an unincorporated, voluntary as- 
sociation, like the brotherhood, are 
bound by the determination of the 
association’s tribunals if the decision 
is reached after observance of the 
formalities it prescribes, after fair 
opportunity for presenting their case, 
where there has been no excess of 
jurisdiction, no bad faith or capri- 
cious, unreasonable or arbitrary ac- 
tion.”"—Donovan v. Travers, supra. 


In the absence of bad faith, the 
court will not interfere with the de- 
termination of a quasi judicial tr- 
bunal set up by an association to 
pass on questions arising within the 
association—Carey v. International 
Brotherhood of Paper Makers, 206 N. 
YS. 78, 1283 Misc 680. 


& Board of Railroad Com’rs vy, 
Reed, (Mont) 58 P (2d) 271, 


& US—Polin v Kaplan, 177 NB 
883, 257 NY 277, reargument de- 
nied 178 NE 803, 257 NY. 579, 
and reversing Polin v Kaplan, 246 
NYS 6522, 281 AppDiv. 849, fol- 
lowed in 246 NYS 6523, 281 App 
Div 844, and Schneider v Kaplan, 
246 NYS 524, 231 AppDiv 850— 
Rubens v Weber, 260 NY.S 701, 
237 App Div 15—Kapian v Dihott, 
261 NYS 112, 145 Misc 863, modi- 
fied as indicated in order and af- 
firmed Kaplan v. Hiliott, 261 N.Y. 
S. 975 

Pa—Willams v Diustiict Dxrecutive 
Board, U. M W of A, 1 Pa Dist. 
& Co $81 


Despite judicial reluctance to in. 
terfere with or direct affairs of un- 
Incorporated associations, “where 
there has been an injustice perpe- 
trated, the courts will interfere to 
correct abuses or protect mghts "— 
Rubens v. Weber, 260 N.Y.S 701, 706, 
287 App Div. 165. 


7 La—Hlfer v. Marine Engineers 
Beneficial Ass’n No. 12, 164 So. 82, 
179 La 388 

Md —Most Worshipful United Grand 
Lodge F. & A. M v. Murphy, 114 
A. 876, 189 Md, 235 

Pa—Williams v District Executive 
Board, U. Mt W. of A, 1 PaDist 
& Co. 81. 

Tex —Fraser v. Buck, (Civ App.) 284 
S'W. 679 

5 CJ p 1865 note 41, 


195 NYS 389, 118 Muse. 


7 O.d.8. 


ed,8 or the proceedings in question are violative of 
the laws of the society? or the law of the land,1° or 
ultra vires,1 or are otherwise illegal 14 


In this connection it has been pointed out that 
the rule that the courts will not interfere with the 
internal affairs of a voluntary association does not 
relieve such association from application of the 
general law of contracts,18 and, while the courts 
will not overrule the decision of an association’s 
tribunal merely because of a difference of opinion 
as to the merits, they will review the action taken 
suficiently to ascertain whether such tribunal fol- 
lowed the procedural terms of the agreement and 


Wo appeal within association from 
fraudulent conduct 

If there 1s within a fraternal or- 
der no appeal trom an action of the 
Grand Lodge, and it has acted with- 
out authority, and especially if there 
was fraud and gross fraudulent con- 
duct, injured members are entitled to 
geek rehef in a court of equity — 
Most Worshipful United Grand 
Lodge F & A M v. Murphy, 114 A. 
876, 189 Md 225 


8 Ark—Ward v McMath, 241 SW. 
8,168 Ark 506 

La—EHilfer v Marine MIEngineers 
Beneficial Agss’n No. 12, 164 So. 32, 
179 La 888 

Tex —Fraser v Buck, (Civ App) 284 
S.W 679 

5CJ p 1365 note 42 


Reformation of deed 

Chancery court may properly as- 
sume jurisdiction of a dispute be- 
tween members of a camp of United 
Confederate Veterans, an wununcor- 
porated voluntary association which 
adopted a constitution and by-laws 
for its government, where the dis- 
pute involved reformation of a deed 
of land to the camp, some of the 
members seeking to enlarge the trust 
to include other beneficiaries than 
members of the camp, property 
rights being involved —-Ward v Mc- 
Math, 241 SW. 8, 158 Ark 506 


Violation of regulations as prerequl- 
site to relief 

Although the court will intervene 
in the affairs of a voluntary associa- 
tion when olvil or property nghts 
are involved, it will not intervene 
where such rights are fixed by the 
rules and regulations of the associa- 
tion until the constitution and by- 
laws of the association are violated 
—Carey v International Brotherhood 
of Paper Makers, 206 N.Y.S 78, 128 
Misc 680 


Waiver of right to resort to 
courts, In disputes involving money 
or tangible property, must be by ex- 
press agreement to arbitrate —Local 
Lodge No 104, of International 


f 0.J.8.—6 
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inadequate. 


Brotherhood of Boiler Makers, Iron 
Ship Builders, and Helpers of Amer- 
ica. v. International Brotherhood of 
Boiler Makers, Iron Ship Builders, 
and Helpers of America, 291 P 3238, 
168 Wash 480 


& La—Hifer v. Marine Engineers 
Beneficial Asa’n No. 12, 154 So 32, 
179 La 388 

Pa—Wilhams v Distmct Executive 
Board, U M.W of A, 1PaDist & 
Co $81. 

Tex—Fraser v. Buck, (Civ App.) 234 
Sw 679 

5 CJ. p 1865 note 43. 


qf the fact of membersiup has 
once been established, and property 
rights are involved, the court will 
restrain violation of the rules gov- 
erning the association at the behest 
of anyone suffering injury by such 
violations —Greenwood v. Building 
Trades Council of Sacramento, 283 P 
828, 71 Cal App. 169 


Interpretation of associate laws by 
associate tribunal 

The courts will not review the cor- 
rectness of the interpretation fairly 
placed on the constitution and by- 
laws of a voluntary association by 
its duly authorized tribunals, partic- 
ularly where only a procedural or 
jurisdictional question is involved — 

Harris v Missouri Pac. R. Co, (DC 

Ill) 1 F Supp 946. 

10. La—Hlfer v. Marine Hngineers 
Beneficial Ass’n No. 12, 154 So 83, 
179 La 388. 

Tex—Fraser v. Buck, (CivApp ) 2384 
S'W. 679. 

5 C.J p 1866 note 44. 


ll, Willams v. District Executive 
Board, U M W. of A, 1 Pa Dist. & 
Co. 81. 


12. La—HDifer vy Marine Engineers 
Beneficial Ass’n No. 12, 154 So 82, 
179 La 3838 

Tex —Fraser v. Buck, (CivApp) 284 
SW 679. 

5CJ p 1865 note 45 


18. Robinson v. Dahm, 169 N.YS 
1058, 94 Misc 729 
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correctly construed and applied the substantive 
terms thereof.14 


b. Exhausting Remedies within Association 


A member should generally exhaust his remedies 
within the association before applying for judicial re- 
lief, although he may properly resort to the court; in 
the first instance where the action of the association has 
been irregular and without jurisdiction or where the 
procedure for relief within the association Is obviously 


Even in cases otherwise warranting judicial in- 
terference the courts will not, as a rule, take ju- 
risdiction unless the complaining member has ex- 
hausted such remedies as may be provided by the 
laws of the association i1tself.15 However, the rule 


memedies provided by constitution 
anjust 

Where the remedies provided by 
the constitution and by-laws of an 
unincorporated association for the 
rehef of a member do not accord 
with natural justice, the member 
will not be required to eval himself 
of them as a condition precedent to 
resorting to the courts for relief— 
Robinson v Dahm, 159 NYS. 10538, 
94 Mise 729 


Principles governing specific per. 
formance apphocsable 

In an action against unincorporat- 
ed associations for depriving him of 
his position on a “priority lst,” m 
violation of the constitution and by- 
laws of the associations, it was held 
that plaintiff's mghts were determin- 
able by the principles governing ac- 
tions for breach of contract, where 
specific performance is sought— 
Robinson v Dahm, 159 NYS 1068, 
94 Misc 739 


14 Robinson v Dahm, supra. 


Decision of associate tribunal held 
not 

A decision of the tribunals of an 
unincorporated association was held 
not binding on a member, so as to 
prevent him from bringing suit, 
where it appears that it was based 
on an incorrect construction of the 
constitution and by-laws constituting 
the contract between the member 
and the asasociation.—Robinson v 
Dahm, 159 N.Y S. 1068, 94 Miac. 729. 


i858. US—Harris v Missouri Pac R 
Co, (DCT) iF Supp 946. 

Cal.—_Hughes v. American Trust Co, 
(App) 25 P.(2d) 491—G1eenwood 
v. Building Trades Council of 
Sacramento, 288 P. 828, 71 Cal App. 
159 

Ky.—Aulich v. Craigmyle, 59 SW. 
(2a) 560, 248 Ky 676 

La-——HDlfer wv Marine Hngineers 
Beneficial Ass’n, No. 12, 154 So. 33, 
179 La 888 

Mass —Mulcahy v Huddell, 172 NH. 
796, 272 Mass 639—Malloy v Car- 
roll, 172 NH 790, 273 Mass, 624— 
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requirmg a member to exhaust his remedies within 
the organization before applying to a court of equi- 
ty for relief is subject to the qualification that the 
act or acts complained of must have been in accord 
with the association’s regulations, and, where the 
proceeding is irregular and the association acted 
without jurisdiction, the member aggrieved thereby 
may seek judicial redress by a direct appeal to the 
courts in the first instance;16 and immediate re- 
sort to the courts 1s warranted where the procedure 
for relief provided under association rules 1s ob- 
viously inadequate 27 


§ 35. Actions by Association 


a Who may sue 

b. Venue 

c Pleadings 

d Evidence 

e. Dissolution of association pendente 
lite 
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a. Who May Sue 


(1) In the absence of enabling acts 
(2) Under enabling acts 
(3) Parties by representation 


(1) In the Absence of Enabling Acts 


(a) In general 

(b) Agent appointed to sue 

(c) Owner of res or obligee in contract 
(d) Collective members 


(a) In General 


The general rule Is that In the absence of statutory 
authorization an unincorporated association may not sue 
as such, but must bring the action in the names of its 
individual members. 

Since an unincorporated association has no legal 
entity distinct from that of its members, as ex- 
plained in § 1, and 1s not a “person” in the eyes 
of the law,15 it cannot in the absence of an enabling 
act maintain an action in its own name,!9 but must 


sue in the names of all the members composing 


Agmppino v. Perrott:, 169 NE 793, 
270 Mass 65 


Mich —Ryan v. New York Cent R 
Co, 255 N.W. 865, 267 Mich. 202 
Neb —Crisler v. Crum, 2138 NW. 366, 

115 Neb. 8765. 


NY¥—Polin v Eaplan, 2446 NYS 
523, 281 App Div 849, followed in 
246 N.Y.S. 5283, 231 App.Div. 844, 
and Schneider v. Kaplan, 346 N.Y 
S 624, 231 App Div 860, reversed 
on other grounds Polin v Kaplan, 
177 N.E. 838, 257 N ¥. 277, reargu- 
ment denied 178 NH 803, 267 N.Y 
579—Gray v. Ferris, 245 NYS 230, 
230 AppDiv 416—Cabane v Hol- 
stein-Friesian Ass'n of America, 
188 NYS. 277, 196 App.Div 843, 
modifying 182 N Y.S. 658, 112 Misc 
262, and affirmed 185 NH 958, 233 
N'Y. 644—Cavanagh v. Hutcheson, 
250 N.Y.S 127, 140 Mise. 178, stay 
of judgment conditionally granted 
252 N.Y.S. 113, 282 AppDiv. 470, 
and affirmed 259 NYS. 967, 286 
App Div. 794—Bertucel v United 
Cement Masons’ Union No 1 of 
Greater New York and Vicinity, 
Local 670, 249 N.Y.S. 685, 139 Miise 
703 

5 CJ. p 1866 note 46. 

“If the laws of an association pro- 
vide tmbunals for settlement of 
questions which may amse between 
members affecting the mghts of the 
members in their relation to the as- 
sociation and to each other as mem- 
bers of the association, such tr- 
bunals must be appealed to before 
the question or dispute can be taken 
into the courts. The wisdom and 


justice of this rule cannot, we think, |] Ark—Lewelling  v. 


be questioned, and authorities in its 
support are almoat innumerable ”"— 
Fraser v. Buck, (TexCiv App ) 234 8 
W 679, 683 


Bule as confined to matters of in. 
ternal discipline 

The rule requiring a voluntary 2s- 
sociation’s members to exhaust rem- 
edies within the order before suing 
for relief applies primarily to contro- 
vergles concerning internal discipline, 
and not to disputes over money 
or tangible property—Local Lodge 
No. 104, of International Brotherhood 
of Bouvler Makers, Iron Ship Builders, 
and Helpers of America v Interna- 
tional Brotherhood of Boiler Makers, 
Iron Ship Builders, and Helpers of 
America, 291 P. 828, 158 Wash. 480 


16 N.M-—-Rueb v. Rehder, 174 P. 
992, 24 NBL 5384,1 ALR 4338. 

N.Y.—Irwin v. Possehl, 257 N.Y.S 
597, 143 Misc. 855. 


17. Local Lodge No. 104, of Inter- 
national Brotherhood of Bouler 
Makers, Iron Ship Builders, and 
Helpers of America v Internation- 
al Brotherhood of Boiler Makers, 
Iron Shipbuilders, and Helpers of 
America, 291 P. 328, 158 Wash. 480 


18 Moffat Tunnel League v. DU. S, 
(Del) 58 SCt. 548, 289 US. 118, 77 
L.Ed 1069, affirming (DC) 59 F 
(2d) 760—5 CJ. p 1865 note 49 [a]. 


19. US—Moffat Tunnel League v 
U 8. (Del) 638 S.Ct. 543, 289 US 
118, 77 L.Hd. 1069, affirmmg (DC.) 
§9 F.(2d) 760. 


82 


Manufacturing 
Wood-Workers’ Underwriters, 215 
SW 258, 140 Ark 124 

Del—-United Brotherhood of Main- 
tenance of Way Employees and 
Rallway Shop Laborers v. Ken- 
nedy, 115 A. 587, 18 DelCh. 106. 

Hawali—Kalhi Japanese Language 
School v. Matthewman, 27 Hawai 
830. 

Iowa —Wiulson v. Airline Coal Co.,, 
246 NW. 758, 215 Iowa 855—Mar- 
shalltown Mut Plate Glass Ins 
Ass’n v Bendlage, 191 NW. 97, 195 
Iowa 1200, rehearmng overruled 193 
N.W 448, 195 Iowa 1300. 

Ky—Diamond Black Coal Co. v. 
United Mine Workers of America, 
222 SW 1079, 188 Ky 477. 

Mass—Adams v Richardson, 167 N. 
Hl. 254, 268 Mass 78 

Mo—Ruggles v. International Ass’n 
of Bridge, Structural and Orna- 
mental Iron Workers, 52 S W.(2d) 
860, 381 Mo. 20—Newton County 
Farmers’ & Fruit Growers’ Ex- 
change v. Kansas City Southern 
Ry. Co., 31 S.W.(2d) 808, 326 Mo. 
617, adopting opinion in part 
(App) 2 SW.(2d) 125—Corbett v. 
Milk Wagon Drivers Union, Local 
No 608, (App.) 84 SW.(24) 877— 
Road Dist. No. 41, Henry Tp., Ver- 
non County, v Jackson, 231 S.W. 
1048, 208 Mo.App 194. 

N C.—Tucker v, Hatough, 120 S.H. 5f, 
186 NC. 505. 

Tex.—Southern Surety Co. v. Bus 
Union Station, (Civ.App) 28 S.W. 
(2d) 484. 

5 C.J. p 1865 note 50, 
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it,22 however numerous they may be,*2 or in the 
names of a portion for the benefit of all,?2 as in 
the case of parties by representation (infra subdi- 
vision a (3) of this section). 


The rule forbidding an unincorporated associa- 
tion to sue as such in the absence of statutory 
authorization applies in both law and equity,*® 
except that under equity rules a few may always 
represent all where the members are too numerous 
to be jomed.44 


If otherwise capable to sue, an association must 
have a legal right arising from a legal interest, 
denial of which inflicts or threatens a legal wrong, 
in order to be able to maintain an action 25 


Waiver. The objection that an unincorporated 
association may mot sue in its own name has been 
held subject to waiver,26 although on principle, 
according to the doctrine of a number of cases, 
defendant’s right to object 1n such a case 1s not 
waived by his failure to demur specially or to plead 
in abatement, but can be taken at any stage.*7 
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(b) Agent Appointed to Sue 


The right of an association to bring sult by agents 
appointed for such purpose has been both affirmed and 
denied. 

While an unincorporated association cannot sue 
directly, yet it has been held that it may bring a 
suit through an agent specially appointed for that 
purpose ,28 or impliedly so authorized under the 
by-laws,29 or file a bill in equity,®9 although its 
right to do se has also been denied.81 


(c) Owner of Res or Obligee in Contract 


An associate officer In whose name legal title to an 
obligation is vesied for the benefit of the association may 
sue in his own name to enforce it. 

If the legal title to an obligation is vested in an 
officer of the association for its benefit, he may sue 
in his own name to enforce 1t.22 Indeed, if a 
contract is made with a member of an association 
in his own name, he alone can sue thereon,*? and 
where the legal estate in property of an association 
is vested in trustecs whose duty it 1s not only to 
hold the title but also to take charge of the prop- 
erty, a suit to protect the property rights of the 


20. Fla—Johnston v Albritton, 134 
So 568, 101 Fla 1285, followed in 
184 So 666, 101 Fla 1290 

TL—Cahill v Plumbers’, Gas and 
Steam Futtera’ and Helpers’ Local 
98, 288 TllApp 128 

Iowa-—-Presbyterian Church of Pa- 
ralta, Linn County, v Johnson, 288 
N.W. 456, 218 Iowa 49. 

La—Klein v. Anderson, 
(Orleans) 262 

Mass —Donovan v. Danielson, 1388 N 
BH 811, 244 Mass 482 

Mo—Bentley v Hurley, 
604, 222 Mo App 61. 

N Y—Saxer v Democratic Commit- 
tee of Hrie County, 291 NYS 18 
Pa.—Allied Printing Trades Councul 
v Telegraph Printing Co, 5 Pa 
Dist & Co 169. 
5CJ p 1865 note 5L 


Regarded as partnership rather than 
corporation 

An unincorporated association can- 
not sue in the character of a corpo- 
ration, and “such an organization is 
a partnership, and in law must sue 
and be sued in the names of all the 
members of the partnership, in the 
absence of legislative authority.”— 
Donovan v. Danielson, 188 N.B. 811, 
813, 244 Maes 432. 


a. U.S—John I. Walker Co. V. 
National Underwriters’ Co., (CCA. 
DL) 8 F.(2d) 102 

Oi—Cahill v. Plumbers’, Gas and 
Steam Fitters’ and Helpers’ Local 
98, 288 Tl App. 123. 

5 C.J. p 1866 note 532. 

GCumbersomeness ag not justifying 

surt by attorney in fact 
That action by reciprocal insur- 


4 LaApp 


299 Sw 


ance association in names of all sub- 
scribers might be cumbersome and 
embarrassing does not vest its attor- 
ney in fact with authority to prose- 
cute such action in its own name— 
John IL. Walker Co v National Un- 
derwriters’ Co, (CCAM) 3 F (2d) 
102 

Action by agent appointed to sue see 

infra subdivision (b). 


22. Presbyterian Church of Paralta, 
Linn County, v Johnson, 238 N.WV 
456, 218 Iowa 49 


23. Donovan v Danielson, 188 NE 
811, 244 Mass 432 


a4. US—Merchants, ete, Trafic 
Assoc v. U. S.. (DCCaL) 231 F 
292 

Mars—Donovan v Danielson, 188 N 
B. 811, 244 Mass 482 

Mo—Lindsay v Hotchkiss, 193 Sw 
902, 195 Mo App 6563 

N J —Eline v. Knights of the Golden 
BDagle, 167 A 758, 118 NJ Bq 618 


26. Moffat Tunnel League v. U ° 
(DCDel) 59 F (2d) 760, affirmed 
58 8 Ct. 548, 289 U.S. 118, 77 L.Hd 
1069 


a6. Cal—Agricultural Extension 
Club of Nevada County v. M. 
Hirsch & Son, 179 P. 480, 39 Cal 
App 483. 

Pa—Morgze v Chase, 4 Watts 456— 
Porter v. Cresson, 10 Seg & R 
267. 

Wis —Bennett v. Child, 19 Wis. 3632, 
88 Am D. 692 
“The designation of an unincor- 

porated association as a party lti- 

gant in lts associate name 1s at most 

@ procedural defect and not one of 
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substance If not taken advantage 
of it 18 deemed to be waived ’’"—Kali- 
hi Japanese Language School v. 
Matthewman, 27 Hawai 830, 833 


27. Pollock v. Dunning, 64 Ind 115 
—RHughes v. Walke:, 4 Blackf 
(Ind) 60—Havs v Lanier, 8 
Black? (Ind ) 322, 823. 


28. Tll—Guulford v. Arthur, 41 N. 
EH 1009, 158 TIL 600 

Me—Pieice v. Robie, 89 Me. 205, 68 
Am D. 614 

Pa —Klein v. Rand, 35 PaSuper 263 

5 CJ p 1366 note 53 


29. In re Muth’s Estate, 288 Ill App. 
19 


30. Kline v Enights of the Golden 
Hagle, 167 A. 758, 118 NJ Eq 6138 


31. Donovan v. Danielson, 188 N.D 
811, 244 Mass 432 


Bill not alleging members too num- 
exrous to be joined 

Where a bill in equity did not al- 
lege that the individual members of 
an association were too numerous to 
be joined as plaintiffs, the associa- 
tion was without power, despite pur- 
ported authorization in its constitu- 
tion and laws, to authorize its execu- 
tive council to sue in its name— 
Donovan v. Danielson, 188 N.E 811, 
244 Mass. 432. 


32. Me—Pierce v. Robie, 39 Me. 205, 
68 AmD 614. 


Neb —Higan v. Bonacum, 57 N.W. 
288, 38 Neb 577. 

&§ CJ. p 1866 note 64. 

33. Corbett v. Schumacer, 88 ZL 
403. 
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association should be brought in the name of the 
trustees.34 


(d) Collective Members 


Members of an association have the right to sue, as 
Individuals having a common interest, In respect of mat- 
ters affecting such Interest, although such sutt should 
be brought in the name of all and not of one alone. 

Of course, as has been intimated, the members 
of an unincorporated association are entitled as in- 
dividuals having a common interest to sue in re- 
gard to matters affecting their interests*5 How- 
ever, such an action should be brought in the names 
of all the members composing it; and not by one 
member in his own name.®6 


(2) Under Enabling Acts 
(a) Actions in names of officers or 
agents 
(b) Actions in name of association 
(c) Actions in name of trustee of ex- 
press trust 


(a) Actions in Names of Officers or Agents 


Under statutes expressly providing that designated 
officers of an association may sue in tts behalf, the ac- 
tion may be brought by the officer in his own name as 
such officer whenever the members could sue, although 
not otherwise. An agent appointed to make contracts for 
an association may sue thereon under statutes providing 
generally that one person may sue for all where the 
matter Is of common interest. 


Under statutes in some jurisdictions it is express- 
ly provided that actions may be brought by an un- 
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incorporated association in the names of designated 
officers. The purpose of such statutes is to obviate 
the inconvenience of suing in the names of all 
the members,*7 and under such statutes the des- 
ignated officer, as plaintiff, may maintain the ac- 
tion 1f the members could,3® although such statutes 
confer upon the officer specified no might to sue 
except in cases where the associates could previous- 
ly have prosecuted, the legislative intent being 
merely to obviate the inconvenience of joining all 
the associates as parties and to facilitate rights of 
action as they previously existed.89 


Under statutes permitting one to sue for the 
benefit of all, where the matter is of common 1n- 
terest to many persons, an agent appointed to make 
contracts for an association may sue thereon 1n be- 
half of the associates.40 


(b) Actions in Name of Association 


An association may bring sult In ite associate name 
where empowered to do so by statute, although statutes 
authorizing sult against an association as such do not 
authorize a surt in tts behalf. 

Where, under statutes, an association is recog- 
nized as a legal entity it may be accorded the um- 
plicit right to sue 2n its associate name 41 


In some states are to be found statutes which, 
while they vary in their terms, are to the general 
effect that, where several persons form a voluntary 
umincorporated association, known by some distin- 
guishing meme, such association may sue by such 
common or distinguishing name.42 Suwch statutes 


34 Wolfe vy. Limestone Council No. 
3738, 82 A 499, 233 Pa 3867 


35. National Shutter Bar Co. v Zim- 
merman, 78 A. 19, 110 Md 812—5 
CJ. p 1866 note 57 

36. La —Soller v. Mouton, 3 La Ann. 
541. 

N.Y.—Thompson v. Colonial Assur 
Co., 70 N.Y.S. 85, 60 App Div 325 

6 CJ. p 1866 notes 68, 59. 
divery member is a necessary party 

plaintif, where the members sue as 

joint contractors —O’Rourke v. Kelly 

The Printer Corp., 135 S W. 1011, 156 

Mo App. 91. 


37. Him City Club v. Howes, 42 A. 
892, 923 Ale. 211, 313. 


38. Conboy v. Mathews, 160 N.Y.S. 
588, 174 App.Div. 528—5 CJ. p 
1866 note 61. 
intervention petition in name of an 

unincorporated association must be 

made by its president or treasurer. 

—U. S. v. Houde Hngineering Corpo- 

ration, (D.C.N.Y.) 9 F.Supp. 843. 

Designation of “ylaintit” 

A complaint drawn in the name of 

A B, treasurer of X Y association, is 

good on demurrer as against the con- 


tention that the action should have 
been brought by X Y¥ association by 
AB, its treasurer—Johnson v Case, 
162 N.YS 841, 97 Misc 247, affirmed 
165 N.Y S. 1093. 


$9. Corning v. Greene, 23 Barb 83, 
affirmed 26 N.Y. 472 note—S CJ. p 
1367 note 62. 


40. De Queen & E R Co v. Park, 
225 SW. 614, 146 Ark. 350—St 
Louw, I M & 8. Ry. Co. v. Cum- 
bie, 141 SW. 989, 101 Ark. 1732. 


Agent for sale and shipment of fruit 
(1) Where a number of farmers 
had associated themselves together 
for the purpose of growing and ship- 
ping fruit, and had selected one of 
their number as agent to sell and 
ship their products, he might sue in 
behalf of himself and all the others 
on @ cause of action concerning a 
shipment —De Queen & BH R. Co. v. 
Park, 225 S.W. 614, 146 Ark. 350. 
(2) Where a number of farmers 
associated themselves together for 
the purpose of growing and shipping 
fruit, and selected one of thar num- 
ber as an agent to sell and ship their 
products, refusal, in agent's action 


84 


against railroad on behalf of the 
persons so associated together, to 
strike from the complaint the names 
of all persons having an interest in 
the cause of action except such 
agent was proper—De Queen & HL 
R Co v. Park, supra. 


41. US—Hansel v. Purnell, (C.C A. 
Mich) 1 F (2d) 366. 

Ohio—Citizens’ Loan & Savings 
Asw’n of Greenville v. Kricken- 
berger, 188 NBD 396, 46 Ohio App. 
228 


Foreign language schools held not 
within rule, not being recognized as 
legal entities under statute relative 
to such schools—Kalihi Japanese 
Language School v. Matthewman, 27 
Hawau 8380. 


44. Ala —Sentell v. Friendship Bap- 
tst Church No. 2, 108 So. 517, 214 
Ala. 584 

Pa.—Allied Printing Trades Counc] 
v. Telegraph Printing Co., 5 Pa. 
Dist & Co 169. 

Tex.—Kansas Life Ins, Co. v. Furst 
Bank of Truscott, (Civ App ) 47S 
W (2d) 675, affirmed 78 S.W.(2d) 
684, 124 Tex 409 

5 C.J. p 1867 note 63, 
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should receive the liberal construction ordinarily 
accorded statutes of a remedial character,*® al- 
though they are intended merely to furnish a con- 
yenient metkod of conducting suits and shouid not 
be extended by judicial construction to change the 
legal status of an association nor to alter the sub- 
stantive law of contracts as affecting unincorpo- 
rated associations,44 nor to permit suit in the as- 
sociate name to redress the purely several wrongs 
of individual members 45 


Such a statute does not apnly to an association 
formed for an illegal purpose.*8 


The procedure prescribed by the statute must be 
strictly followed 47 


Statutes restricted to business associations. Some 
statutes of this description specifically grant the 
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right to sue in the association name to wunincor- 
porated associations which are organized for busi- 
ness purposes,#® and under statutes of the latter 
description an unincorporated association which is 
not organized to carry on some trade or business 
in the state or to hold property therein, and does 
not in fact carry on a trade or business in the 
state or hold property therein, cannot sue in the 
associate neme,*9 nor may a suit be maintained 
in the associate name where no property right of 
the association nor business interest thereof is in- 
volved 50 


Statutes permitiing sit to be brought against 
an association in its common or associate name, 
which will be further considered in § 36, have been 
construed as not authorizing a suit to be brought 
by an association in such name.51 


Contract with third party may be 
gued upon by the association itself 
in its own name—Detroit Light 
Guard Band v Furst Michigan Inde- 
pendent Infantry, 96 NW 984, 1384 
Mich 598 


43. Sentell v Friendship Baptist 
Church No 2, 108 So. 517, 214 Ala 
584 

44. Mayhew & Isbell Lumber Co v 
Valley Wella Truck Growers’ 
Agse'’n, (Tex Civ App ) 216 SW. 225 


458. San Antonio Bure Mighters’ Lo- 
cal Union No 84 v. Bell, (Tex Civ 
App) 228 SW 606 


Furpose restricted to conservation of 
joint rights 

Rev St art 6149, 18 based upon 
convenience and economy in permit- 
ting all the members of a joint-stock 
company or association to sue in the 
mame of the association in o1der to 
conserve a joint right or redress a 
joint wrong, and it was never in- 
tended that the name of the associa- 
tion could be used to ascertain and 
protect the several rights of the 
members or redress their several 
wrongs —San Antonio ure Fighters’ 
Local Union No 81 v Bell, (Tex Civ 
App ) 228 SW’ 506, erro. refused 


46. Jackson v Akron Erick Assoc, 
41 NE 257, 63 Ohio St 303, 53 Am 
SR 688, 33 LRA 28T—5 CJ p 
1367 note 67 

47. Meyer vy Omaha Furniture, etc, 
Co, 107 NW 767, 76 Neb 405 


48. Kangas Infe Ins Co v. Firat 
Bank or Truscott, (Civ App) 47 S 
W (2d) C75, 677, affirmed 78 SW 
(2d) 581, 154 Tex 409 
“The 1uie may be stated to be that, 

under authorization of said statute, 

@m unincorporated association, or- 

ganized for the purpose of conduct- 

ing a business, can sue and be sued 
upon causes of action affecting the 
entire membership alike in the as- 
sociation name alone,.’’—Kansas Life 


Ins Co. v. Firat Bank of Truscott, 
supra 


Zaability as partners 

Where the organization bringing 
suit under such a statute 18 a busi- 
ness association, and not a partner- 
ship, it may sue in the associate 
name as an association without set- 
ting forth the names of members, as 
would be required in a suit brought 
by a partnership, and in such a case 
“‘"t 18 1mmaterial that the members 
of the association may have been 
held to a lLability as partners ”— 
Kansas Life Ins Co v Furst Bank of 
Tiuscott, (Civ App ) 47 SW (2d) 675, 
677, affirmed 78 S W.(2d) 684, 124 
Tex 409 


49. Neb—Cleland v. Anderson, 92 
NW. 3806, 96 NW. 306, 988 NW 
1075, 66 Neb 252, 5 LRA (NS) 
186, reversed 105 NYV 1092, %5 
Neb 273,565 LRA(NS) 136 

Ohio —Haskina v Alcott, 18 Ohio St 
210 
Recognizing this rule see St Paul 

Typothete v St Paul Bookbind- 

er’s Union No 37, 102 NW. 735, 94 

Minn 351, 8 AnnCas 695 


50. San Antonio Fire Fighters’ Lo- 
cal Union No 8&4 v Bell, (Tex Civ. 
App) 233 SW 606, 508, error re- 
fused 
“The very language of the statute 

seems to imply that the company or 

association can sus or be sued only 
about property rights, for it limits 
the mght to those companies ‘doing 
business in the atate,’ showing an in- 
tent to confine such suits to matters 
of business""——San Antonio Fre 

Iughters’ Local Union No 84 v Bell, 

supra 


81. Minn--St Paul Typothete vy. 
St Paul Bookbinder’s Union No 
87, 102 NW 725, 94 Minn 351, 8 
AnnCas 695—Dimond v Muinne- 
sota Savings Bank, 738 N W. 182, 70 
Minn. 298. 
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N J —Kline v Enmghts of the Golden 
Eagle, 167 A. 768, 118 NJ.Eq 618 
“Plaintiff in the cause at bar 1s 

not a legal entity such as a corpo- 

ration or joimt-stock company, and 
in the absence of statutory authority, 
there 18 nO escape, in our oplnion, 
from the conclusion that 1t has no 
legal capacity to sue in its common 
or adopted name In order to sus- 
tain the contention that plamtff has 
the legal capacity to maintain this 
cause we would have to hold that 
the Legislature, when it amended in 
1915 (Laws 1915, p. 225) what is now 
section 1186, authorizing suits 
against unincorporated associations, 
intended also that such associations 
would be by the act given the legal 
capacity to sue We cannot agree 
that the Legislature intended by the 
act of 1915 to authorize unincorpo- 
rated associations to sue the same as 
corporations or natural persons To 
us it seems unreasonable that the 
Legislature, when it had before 1t the 
question of authorizing unincorporat- 
ed associations to be sued, could have 
overlooked the question of the legal 
capacity of such associations to main- 
tain a suit in the adopted name Had 
the Legislature intended to grant or 
create such legal capacity, we think 
it reasonable to conclude that such 
would have been specifically grant- 
ed The statute, section 1186, au- 
thorizes voluntary or unincorporated 
associations to be sued in the adopt- 
ed or selected name, but does not au- 
thorize such association to sue in 
such name.”—Newton County Farm- 

ers’ & Fruit Growers’ Exchange v 

Kansas City Southern Ry  Co., 

(App) 2 S.W (2d) 125, 128, opimon 

adopted in part 31 8S W (2d) 808, 326 

Mo 617. 


Amendment permitting suit as com- 
fined to actions at law 
Pract Act provision authorizing 
unincorporated organizations to be 
sued, amended to allow them: to sue 
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(c) Actions in Name of Trustee of Express 
Trust 


Under statutory authority In some Jurisdictions a 
sult may be brought for an unincorporated association In 
the names of its trustees. 


The provision common to most of the codes au- 
thorizing a suit in his own name by the trustee of 
an express trust applies to a trustee for the bene- 
fit of an unincorporated association,5? and under 
appropriate statutory provisions a suit in behalf of 
an association may or must be brought in the names 
of its trustces, 1f any.53 Accordingly an action 
may be maintamed in his own name by any as- 
sociate officer m whom the title to propcrty is vest- 
ed for its bencfit,54 or upon whcm 1s imposed the 
duty of enforcing for its benefit such obi.gations 
as may become due to the association.55 


(3) Parties by Representation 


As a general rule, some members of an unincorporat- 
ed association may bring a suit as representatives of all, 
where there is a common interest in the subject matter 
of the sult, or where the number of members makes :t 
impracticable to join all as parties plaintiff. 


The strict common-law rule, referred to supra in 
subdivision a (1) (a), has been modified under the 
influence of equity practice,5@ and irrespective of 
statute, it is generally held that an action may be 
brought by one or more of the members of an 
unincorporated association for the benefit of all, 
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where the members have a common or general in- 
terest in the subject matter of the suit, or where 
the members are numerous and it 1s impracticable 
to bring them all before the court,5? since those 
who sue may fairly be presumed to represent the 
rights and interests of the whole.58 


In such case it is not material that some of the 
named plaintiffs have died or ceased to be mem- 
bers, or are minors or married women; they may 
be disregarded as unnecessary parties.59 


However, it has been held that, in order that 
a suit may be brought 1n this form, it must ap- 
pear that the members of the association have such 
a common interest that, were they all before the 
court, they would be entitled to bring the action 
in their individual names ,®9 and an action by a 
part of the members cannot be maintained unless 
it 18 filed in behalf of all or the others are made 
parties defendant. 


b. Venue 


An action brought In behalf of an association by an 
officer thereof may, it has been held, be brought In the 
county of the officer’s residence. 

The officer suing in behalf of the association is 
the “party” within a statute requiring an action 
to be brought in the county or district in which 
one of the parties resides 62 


also, was held to relate only to suits 
at Iaw and not to permit a suit in 
equity —Kline v Knights of the 
Golden Eagle, 167 A. 758, 118 N.J Hq 
613. 

Sm. Laughlin v. Greene, 14 Iowa 92 


sg. Ill—Palmer v. Baum, 288 M11 
App 472 

Iowa —Fresbyterlan Church of Pa- 
ralta, Linn County v Johnson, 238 
N.W. 456, 218 Iowa 49 

Me—Hilm City Club v. Howes, 43 A. 
892, 92 Me. 211. 


8& Colo—Merchante’ Bank v Me- 
Clelland, 18 P. 723, 9 Colo. 608. 
Mo—Colley v. Wilson, 86 Mo App 
896—Kuhl v. Meyer, 35 Mo.App 

206, 50 Mo App. 648. 


55. Mo—Colley v. Wilson, 86 Mo 
App. 396—Kuhl v. Meyer, 35 Mo 
App 206. 

N.Y.—Humphreys v New York, etc., 
R. Co, 10 NYS. 461, 56 Hun 684. 


66. Allied Printing Trades Council 
v Telegraph Prnting Co, 6 Pa 
Dist. & Co. 1649—5 CJ. p 1867 note 
74 [a]. 


57. Del—Kennedy v. Roberts, 140A 
656, 15 Del Ch. 401, affirming Rob- 
erts v Kennedy, 140 A. 654, 15 
Del Ch. 24, and 141 A. 819, 15 Del 
Ch. 100. 


Fla —Meier v. Johnston, 149 So 1865, 
110 Fla 374 

tll —Durburow v. Niehoff, 87 Ill App. 
403 

Ohio —Kealey v. Faulkner, 7 Ohio N. 
P (N.S) 49. 

Pa-—-Hasinger v. New York Central 
Mut. Fire Ins. Co., 178 A. 158, fol- 
lowed in Hasinger v. Home Mutual 
Mire Ins Co, 178 A 156—Alled 
Printing Trades Counal v Tele- 
graph Printing Co, 6 PaDist & 
Co 168—Powell v. Dunn, 21 Pa Co. 
65 

Tex—Davis v. Hudgins, (Civ App ) 
225 S.W. 73. 

5 C.J. p 1867 note 74. 


Member in good standing 

“When the membership is so num- 
erous that to require the presence 
as parties of every individual com- 
posing it, would result in a practical 
denial of justice, the suit may be 
conducted by one or more of the par- 
tres interested in behalf of all,” and 
in such a case a member in good 
standing of an unincorporated asso- 
ciation of Individuals has such an in- 
terest In its affairs and finances as 
entitles him to sue for the wrongful 
taking and misapplication of money 
and property of the association.— 
United Brotherhood of Maintenance 
of Way Employees and Railway Shop 
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Laborers v. Kennedy, 115 A 687, 588, 
18 Del Ch. 106 


56. Tll—Martin v. Dryden, 
187 

N Y—Blakely v. Curcaden, 2 Hdm. 
Sel Cas 388. 


68. Lilly v Tobbein, 15 SW 618, 
108 Mo 477, 28 AmSR. 887, af- 
firming 13 S.W 1060. 


66. Habicht v. Pemberton, 6 NY. 

Super. 657, 

61. Whitney v. Mayo, 15 Ill 261. 
Smt in behalf of those “demring to. 
join” 

Under Chancery Rules, rule 113, 
authorizing one or more of a numer- 
ous class to sue for all, members of 
an unincorporated association may 
not sue in behalf of themselves and 
such other members “as may desire 
to join,” as the decree would not 
bind all and the result might be to 
subject defendants to a great multi- 
pleity of suits growing out of the 
Same transaction. In other words, 
all members must be made parties, 
by representation or otherwise.— 
Roberts v. Kennedy, 116 A. 258, 18 
Del Ch. 1838. 

62. Bacon v. Dinsmore, 42 How Pr. 

(N Y.) 868. 

Venue of actions generally see the 
title Venue, 
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c. Pleadings 
(1) Declaration or complaint 
(2) Answer 


(3) Amendment 


(1) Declaration or Complaint 
(a) Setting out names of members 
(b) Averment of facts authorizing suit 
by some members in behalf of all 
(c) Averments bringing case within 
statute 


(a) Setting Out Names of Members 


A declaration or complaint in behalf of an association 
should set forth the names of all the members unless 
facts are averred bringing the case within exceptions 
to such rule, as in the case of a representative suit or 
suit under statute. 

The declaration in an action at common law by 
an unincorporated association should set out the 
names of all the individuals who are members of 
such association,®® and this also seems to be nec- 
essary in a bill in equity by such associations,® 
except where the suit 1s brought by a part of the 
members on behalf of the association 65 

However, a petition is sufficient which describes 
the society in the name of which suit 1s brought 
as a voluntary association composed of certain 
named persons as plaintiffs,66 or which shows tLat 
the action is brought by an association of indi- 
viduals as an entirety, the character of which 18 
fully described, but in their own names &7 Also, 
where a voluntary association appears in the bill 
as complainant, but the bill 1s signed and specifical- 
ly consented to by an indorsement thereon by all 
the individual members of the association, such 
members are decmed thereby to have become par- 
ties complainant.68 

Actions under statute. \Vhere, unincorporated 
associations are expressly authorized by statute to 
sue in the usual name by which the assocuation 1s 
known, 1t is unnecessary to set forth in the process 
-or pleading, or to prove at the trial, the names of 
the persons composing such company or asso- 


Gas and | 67. 
81 Kan. 206. 


-63. Cahill v. Plumbers’, 
Steam Fitters’ and Helpers’ Local 


93, 288 DlApp 123—5 CJ. p 1868) ¢8, wrankim Union No. 4 v People, 
121 IllApp 647, affirmed 77 N.B. 
176, 280 Til 355, 4 LRAN-S. 1001 

69. Bair v. People’s Bank, 43 NW. 
847, 27 Neb. 577—5 C.J. p 1868) 74. 


note 80. 


e& Cahill v. Plumbers’, Gas and 
Steam Fitters’ and Helpers’ Local 
98, supra—5 C.J. p 1868 note 81. 


6B. Cahill v. Plumbers’, Gas and 
Steam Fitters’ and Helpers’ Local 
98, supra. 
«66. Ackermann Vv. 
Schuetsen Verein, (Tex Civ.App.) 
60 SW. 366. 


note 87 


Y.) 650 


1868 note 89. 
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ciation.69 Likewise, in an action by an tmincor- 
porated association under a statute authorizing such 
associations consisting of seven or more persons to 
sue in the name of a certain officer or officers, the 
complaint need not state the names Of seven of the 
associates; it 1s sufficient if 1t avers that the asso- 
ciation consists of seven members or upward.70 


(b) Averment of Facts Authorizing Suit by 
Some Members in Behalf of All 


A bill, petition, or complaint brought by some mem- 
bers in behalf of all should aver facts justifying such 
ial and the fact that they are suing in behalf 

Where a part of the members of an wnincor- 
porated association sue in behalf of all, the bull, 
petition, 2r compiaint should set forth the facts 
justifying such course,71 and the fact that plain- 
tiff or plaintiffs are suing in behalf of all must be 
averred 72 


As regards form, in cases of unincorporated as- 
sociations the membership of which is large, suits 
may be brorght either in the names of certain of 
the members “in behalf of themselves and all oth- 
ers interested” in the association, naming it, or im 
the name of the association by certam of its mem- 
bers, naming them; the former is the usual form, 
and 1s preferable by reason of its established use.?8 


Where, however, an officer of an association 
brings suit in its behalf, he need not allege that 
the parties in interest are too numerous to be all 
brought in, but it 1s sufficient if he alleges that the 
suit 1s brought for the benefit of all.74 So a bill 
filed by the members of a voluntary association 1s 
not defective because it does not allege that plain- 
tiffs were officers of their society or represented 
their associates, where it contains proper allega- 
tions as to why all the members of the society are 
not joined75 A declaration under a statute au- 
thorizing actions by the trustees of an association 
which shows in substance that the action is brought 
in the names of the trustees 1s sufficient, although 
inariificially drawn.76 


Blakely v Curcaden, 2 Edm.Sel. 
Cas (NY) 888 


73. Liederkrang Singing Soc. v Ger- 
mania Turn-Verein, 29 A. 918, 163 
Pa. 2665, 48 AmSR 798 


Blakely v. Curcaden, 2 Hdm.Sel. 
Cas (N.Y.) 388. 


70. Tibbetts v. Blood, 21 Barb (N-jy— wiemson v. Stitt, 56 N-EL 820, 


175 Mass. 581. 


Ackermann |Y1. Donovan v Danielson, 188 N. 
BH 811, 244 Mass. 432—5 CJ. p|76 Elm City Club v. Howes, 42 A, 
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892, 92 Me. 211. 
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(c) Averments Bringing Case within Statute 


The plaintiffs Initial pleading should contain ailega- 
tions bringing the case within the purview of any ap- 
plicable statutory provisions. 

In actions under statutes changing the common- 
law rule as to actions by unincorporated associa- 
tions and authorizing suits by such associations in 
the company name by or in the name of certain 
officers of the association, the petition or complaint 
should contain averments bringing the case within 
the statute.77 


(2) Answer 
Plaintiff's capacity to sue may be put In Issue by 
a denial in the answer of the existence of the associa- 
tion, 

In an action by one as the officer of an unin- 
corporated association, under a statute authorizing 
suits in the name of certain officers of such an as- 
sociation when the latter consists of seven or more 
members, defcndant, although he may nct question 
at the trial the capacity of plaintiff to sue, may, 
by a denial m his answer of the existence of the 
association, put such fact in issue.*8 


(3) Amendment 


After suit has been brought In the name of an asso- 
ciation, incompetent to sue, theie may be an amendment 
substituting certain members as parties plaintiff. But 
a writ Issued in the name of an unincorporated associa~ 
tion may not be amended to substitute the name of a 
corporation. An amendment may be allowed to show 
that plaintiffs are suing in a representative capacity as 
associate officials and not as individuals. 

Where suit is brought in the name of the asso- 
ciation itself, which 1s incompetent to sue, it 1S 
proper to allow an amendment substitutmg as plain- 


tiffs certain of its members.79 


But if a writ is issued im the name of an un- 
incorporated association, it cannot be amended by 
inserting the name of a corporation as plaintiff, 
where the association had become incorporated be- 
fore the issuance of the writ.80 


In trespass quare clausum, plaintiffs may amend 
their writ, which charges defendant for an injury 
to their own property, by setting forth that they 


77. Neb.—-Meyer v. Omaha Forni 
ture, etc, Co., 107 NW. 767, [6 


Neb 405 
86. arash Ri 
Ohio —Haskins v, Alcott, 18 Ohio St/ ¥ M al eae nr & AM 
£10 . Brooks, ; 


5 CJ. p 1869 note 96. 


78& Tiffany v. Williams, 10 AbbPr 
(N Y.) 204. 
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Sl. Anderson v. Brock, 8 Me. 248. 
82. Admissibility 

In a suit by a Masonic lodge to| Thereunto Belonging on Continent of 
have a rival lodge restrained from|North America v. Most Worshipful 
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sue as deacons and overseers Of a society of 
Shakers,81 


d. Evidence 


General rules of evidence contro! In actions brought 
by or on behalf of an association. 


The general rules governing evidence apply in 
actions by or on behalf of an association.82 


e. Dissolution of Association Pendente Lite 


Reduction of the number of members of an associla- 
tion after the institution of suit to less than the num. 
ber required as a quorum will not constitute a defense to 
an action by the trustees of the association for property 
placed tn their custody. 

The right of the trustees of an unincorporated 
association to maintain a suit for property placed 
in their custody must be determined by the status 
of the society at the time when the swt was 
brought; the fact that the number of members of 
the association is reduced after the institution of 
the suit to less than the number required as a 
quorum for the transaction of the business of the 
society will not constitute a defense to such an 
action.88 


§ 36. Actions against Association 


a. Parties 

b. Jurisdiction and venue 

c. Service of process 

d. Condition precedent to action against 
individual member of association 

e. Pleading 

£ Evidence 

g. Trial 

h. Judgment and enforcement 


a. Parties 


(1) In the absence of enabling acts 
(2) Under enabling acts 
(3) Parties by representation 


(1) In the Absence of Enabling Acts 


Generally speaking, an association may not be sued 
as such in the absence of statute changing the rule. But 
the trend of modern decisions is to permit suit agalnst 


103 Mo 477, 23 Am SR. 887, affirm-,ly excluded, although had it been ad- 
ing 13 SW. 1060. 


mitted it would show illegality of de- 
fendant’s organization, and thus have 
put both parties out of court.—Most 
Worshipful King Solomon Grand 
Lodge A F. & A Y. M., in and for 
State of Kanses and Jumsdiction 


79. Hawaeil—KRKalih, Japanese Lan-/| doing business in the state, where the|rince Hall Grand Lodge, F. & A. 
guage School v. Matthewman, 27|claims of both lodges rest upon the| of Colorado and Jurisdiction, 232 


Hawai 830 


legality of defendant’s organization,| P 664, 76 Colo. 469. 


Me—Lilly v. Tobbeim, 15 S.W. 618,/the charter of defendant was pioper-(|S3. Kuehl ry. Meyer, 50 Mo.App. 648. 
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an association where there are grounds of estoppel or 
waiver, or virere the case is one demanding an extension 
of the equitadle doct-ine of reoresentation of parties. 


An unincorporated association cannot, in the ab- 
sence of statut., be cucd im its socicty or company 
name, Lut ali the members must be made parties, 
since sc. bocies have, in the absence of statute, 
no legal entity distmct fiom that of their mem- 
bers §! As j.ast intimated, the members may be sued 
collectively, provided there 1s a joint lability §5 

Anothe, nove of suit muy be avihorised by the 
articles of association, however 86 ‘Thus, an unin- 
corporated society may provide for trusiecs in 
whom their property may be vested, and against 
whom all su:ts pertaining to the business of the 
company may be prosecuted,8? but a judgment 
enforceabie by execution against the property of 
an unincorporated association cannot, it has been 
held, be obtained 1n an action at Jaw against the 
trustees of the property of the association 88 
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Doctrine of representation. Equitable procedure, 
adapting itself to modern needs, has grown to rec- 
ognize the need of representation by one person 
of many, too numerous to be sued, and this has had 
its influence on the law side of litigation, so that, 
out of the very necessities of the existing condi- 
tions and the utter impossibility of dog justice 
otherwise, the suable character of an unincorpo- 
rated association with numerous members has come 
to be recognized in many jurisdictions, and under 
this doctrine the association may be sued as an 
artificial person,89 or certain members may be sued 
as represcntatives of all in accordance with the 
rule which will be considered 1n subsection a (3). 


WVatver and estoppel An association doing busi- 
ness as a legal entity may be estopped to deny 
that it is a legal entity for purposes of being sued 
in respect of such business,9° or the objection may 


34 US—Brown v. Protestant Hpis- 
ecopal Church in U S of America, 
(DCLa) 8 F (2d) 149 

Ala—Grand International MBrother- 
hood of Locomotive Engineers v 
Green, 89 So 435, 206 Ala 196 

Ark—Duistrict No 21, United Mine 
Workers of America v_ Bourland, 
277 S.W 546, 169 Ark 796—Bas- 
loins v United Mine Workers of 
America, 234 SW 464, 150 Ark 
398—Lewelling v. Manufacturing 
Wood-Workers’ Underwriters, 215 
SW 258, 140 Ark 124 

Cal—Herald vy Glendale Lodge No 
1289, B P.O E of United States, 
189 P $829, 46 CalApnp 3825 

¥la—Johnston vy. Albritton, 134 So 
568, 101 Fla 1285, followed im 184 
So. 566, 101 Fla 1290 

Ga—Barbour v Albany Lodge No 
24,57 & A. M, 73 Ga 47! 

Hawau—Kahhi Japanese Language 
School v. Matthewman, 27 Hawau 
830 

Tll—Cahill v. Plumbers’, Gas and 
Steam Fitters’, and Helpers’ Local 
98, 238 TllApp 123—Moskal v New 
Era Commercial Assoc, 228 Ill 
App 278 

Ind—Siusser v Romine, (App) 200 
NH 781—Colt vy Hicks, (App) 179 
NE 385 

Iowa—Whlson vw Arline Coal Co, 
246 NW 76523, 215 Iowa 855. 

Ky—D.amond Block Coal Co. v. 
United Aine Workers of America, 
222 SW 1079, 188 Ky 477 

Mass—Malloy vw Carroll, 191 NE 
661—Tyier + Boot and Shoe Work- 
ers’ Union, 188 NE 609—Hidwards 
v Warren Lunoline, 
47 NE 502, 168 Mass 564, 38 L 
RA 1791 

Miss —Varnado v ‘YVhuitney, 
479, 166 Miss 668. 


147 So. Work 


mental Iron Workers, 62 S.W (2d) 
860, 881 Mo 20—Clark v Grand 
Lodge of Brotherhood of Railroad 
Trainmen, 43 SW (2d) 404, 888 Mo 
1084, 88 ALR 150—Corbett v 
Allk Wagon Drivers Union, Local 
No. 605, (App) 84 SW (2d) 877— 
Road Dist No 41, Henry Tp, Ver- 
non County v Jackson, 231 SW 
1043, 208 MoApp 194. 

NY¥—Saxer v Democratic County 
Committee of Erie County, 291 N 
YS 18 

N C—Tucker v Estough, 120 SHB. 57, 
186 NC 605 

Or—In re Waters of Willow Creek, 
=86 P 487, 119 Or 487, order 
extending time to petition for re- 
hearing modified 236 P 763, 119 Or 
155, rehearing denied 2837 P 683, 
119 Or 166. 

Pa—Oster v Brotherhood of Loco- 
motive Firemen and Enginemen, 
114 A 3877, 271 Pa 419—Kurie v. 
Dodson Day School, 9 Pa.Dist & 
Co 451—Hopkins v LA H U 
S A, 24 PaDist 442—Fairweath- 
er v Rocke, 18 Pa Dist 1003 

Tex—Frank v Tatum, 25 SW. 409, 
87 Tex 204—Community of Priests 
of St Basil v. Byrne, (Civ.App ) 
286 SW 1016, reversed on other 
grounds (Com App) 255 SW 601 

W Va—West v Baltimore & O R 
Co, 1837 SE 654, 108 WVa 417— 
Mitch v. United Mine Workers of 
America, 104 SE. 292, 87 WVa 
119—Simpson v Grand Interna- 
tional Brotherhood of Locomotive 
Engineers, 98 SE 580, 83 WvVa 
855, certiorari: denied 89 SCt 494 


eic, Works,|5 CJ. p 1369 note 4 


Committee of unincorporated or. 
gamszation is not suable for tort— 
v Des Moines Coliseum Co, 


Mo—Ruggles v International Ass'n| ‘2°W8) 207 NW 679. 


of Bridge, Structural and Orna-|83. Cahill v. 


Plumbers’, Gas & 


89 


Steam Fitters’, and Helpers’ Local 
98, 288 TllApp 122—5 CJ p 1369 
notes 5, 6 


Voluntary nonprofit assocmation 
could only be sued where there was 
& Joint interest in the subject mat- 
ter and joint liability on part of 
all members —VWolf v Foley, 289 N. 
Y.S8 10828, 160 Misc 688. 


66. Farmers’ Mutual v Reser, 88 N. 
H 353, 48 Ind App 788—Farmers’ 
Mutual v. Reser, 88 NE 349, 48 
Ind App 634. 


87. Colley v. Wilson, 86 MoApp 396 
—5 CJ p 1869 note 8 


6&8. Moore v Stemmons, 95 STV 318, 
119 MoApp 162—T,. A Muller 
Lumber Co v Oliver, 65 Mo App. 
435. 


88. United Mine Workers of Ameri- 
ca v. Coronado Coal Co, 42 SCt. 
570, 259 US. 344, 66 LEd 9765, 27 
ALR 762. 


80. Clark v. Grand Lodge of Broth- 
erhood of Railroad Trainmen, 48 
SW (2d) 404, 418, 329 Mo. 1084, 
88 ALR 150 
“We think also that the doctrine 

of estopps] might well be applied to 

& case like this This association, 

having over one hundzed thousand 

members, with regularly constituted 
officers and a perfect working organ- 
ization, has the appearance, form, 

and method of doing business of a 

corpoiation or legal entity. It has 

chosen a name and docs business as 

@ legal entity under and by the use 

of the name _ It holds itself out as 

capable of contracting in that name, 
and by that name does enter into in- 
surance contracts, and in that name 
collects the premiums and accumu- 
lates funds to meet such contract ob- 
ligations ‘When sued on such con- 
tracts in the name which it has used 
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be waived.®2 


Equitable lien. An action may be maintained 
against an unincorporated association for the pur- 
pose of sub,ecting its property to an equitable lien 
where no personal judgment 1s sought against the 
association.92 


(2) Under Enabling Acts 


(a) Actions against officers 
(b) Actions against association by name 


(a) Actions against Officers 


Under some statutes an action against an association 
may be brovght against designated association officers 
as parties cefendant. 


In some jurisdictions it is provided by statute 
that an unincorporated association may be sued in 
the names of certain of its officers, a typical stat- 
ute of this kind being one which provides that an 
association consisting of a certain number of mem- 
bers or more may be sued in the name of 1ts pres- 
ident or its treasurer.98 The purpose of such a pro- 
vision 1s to do away with the inconvenience of hav- 
mg each individual member of the association 
named as a party to the action and process served 


in making same, it ought not to 
be allowed to say that it 18 @ mere 
myth—an intangible nonentity inca- 
pable of being sued”—Clark  v. 
Grand Lodge of Brotherhood of Rail- 
z0ad Trainmen, supra 


81. Herald v Glendale Lodge No. 
1289, B P. O. HB of United States, 
189 P. 339, 46 Cal App. 825 


Irrespective of whether statutes 
granted the right to sue an aszoca- 


App. 825. 
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ed States, 189 P. 


82. Realty Trust Co v. First Bap- 
tust Church of Haskell, (Tex Civ. 
App) 46 S W.(2d) 1009. 


83. Ostrom v Greene, 55 NN. 919, 
16L NY. 8658, affirming 52 N.YS. 
1147, 30 App Div 621, afliming 45 
NYS. 852, 20 Mise. 177—5 CJ. 


in Mow ‘York, under Code Civ.Proc. 
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upon him.94 To sustain such an action the debt to 
be recovered must be one upon which the creditor 
might maintain an action against all the members 
by reason of their liability therefor, either jointly 
or severally.95 In order that the action may be 
maintained it is not necessary that the president 
or treasurer should be a member of the associa- 
tion or interested therein.9 In such an action it 15 
not necessary to make the members additional par- 
ties,97 but the fact that some of the members 
are joined has been held not to defeat the action 
as against the proper officer,®8 although the plain- 
tiff may be required to elect whether it will pro- 
ceed against the association, through :ts officer as 
party defendant, or against the individual mem- 
bers ®9 An action may be maintained against the 
president or treasurer to recover for a tort as well 
as upon contract, where all the members are joint 
tort-feasors,! but not otherwise.2 Technically, m 
an action thus brought agaist the president or 
treasurer, the officer so sued, and not the associa- 
tion, is the party defendant; but in effect an ac- 
tion of this character 1s an action against the as- 
sociation, and not against the individual named as 


$29, 881, 46 Cal | Judgment must be returned unsatis. 
fled before subjecting members 

to Lamlity 
Under Gen.AssocL § 16, as add- 
ed by L (1920) c 915 § 6, where suit 
is brought agaist the president of 
an unincorporated association, and 
thus against the association, its 
members cannot be sued for same 
cauze until final judgment in first 
action is returned partly or wholly 
unsatisfied, and plaintiff was there- 
fore properly required to. elect 


faon as such, failure to object at the 
right time and In the right way con- 
stituted a waiver of the point that 
sult was against an association in its 
common name, the court saying “The 
question presented does not involve 
the sufficiency of the cause of action 
as pleaded, or jurisdiction of the 
court, particularly in view of the 
fact that 1t 1s not the circumstance 
thet defendant is an unincorporated 
association, but the class of unin- 
corporated associations to which it 
belongs, that 1s the test of the ha- 
buity to suit under the association 
mame. An appearance was entered 
here by the defendant m the name 
under which suit was brought, with- 
out, by motion, demurrer, or an- 
gawer, raising the pout of misnomer 
or muisjoinder or legal capacity of 
parties. Under section 484 of the 
Code of Civil Procedure, all objec- 
tions not so taken, and not going to 
the sufficiency of the cause of ac- 
tion or the jurisdiction of the court, 
are walved”"—Herald v. Glendale 
Lodge No. 1289, B. P. O. BE of Unit- 


$ 1919, 1f judgment against an as- 
sociation 1s sought, its president or 
treasurer should be sued, and if 
against its branch then its president. 
—Stewart v Thorburn, 157 N.YS. 
242, 171 App Div. 258—8 C.J. p 1369 
note 11. . 


94 Membhart v. Contresta, 194 NY. 
8. 593—5 CJ. p 1869 note 11 


$5. J. Friedman & Co. v. Amalga- 
mated Clothing Workers of Amer- 
1ca, 188 NYS. 879, 115 Mise. 44 
—§ C.J. p 1870 note 12 


$6. Duncan v. Jones, 32 Hun (N.Y.) 
13. 


97. Schem v. Erasmus Realty Co, 
184 N.YS 840, 194 AppDuiv 38, 
affirming 176 N.Y S. 648, 107 Musc 
27—Tibbetts v Blood, 21 Barb.(N. 
Y¥.) 650—5 CJ. p 1870 note 14. 


9% Rourke v. Elk Drug Co., 77 N.Y. 
S. 873, 75 App.Div. 145 


99. Mandell v. Moses, 205 NYS 
254, 209 App Div. 581, affirmed 147 
N B. 192, 289 N Y. 5565. 
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against whom it should prosecute 
action wherein association and mem- 
bers were jomed as defendants — 
Mandell v Moses, 205 N.YS 2654, 209 
App Div. 531, affllmed 147 NE. 192, 
289 N.Y. 555. 


1. Rourke v. Mik Drug Co., 77 N.Y S. 
$78, 75 App.Div. 145 


8 Mazurajtis v Maknawyce, 157 N. 
YS. 151, 98 Misc. 387. 


Action for assault not maintainable 

Under Code CivProc §§ 1919, 1921— 
1928, 1t was held that an action for 
assault by members of unincorpo- 
rated association, brought against its 
president and treasurer, could not be 
maintained in that form, because not 
alleging that the assault was com- 
mitted by all its members through 
the associahon.—Maszurajtis v. Mak- 
nawyce, 157 N.Y.S. 151, 98 Mise. 887. 


3% US—WwWhitman v. Hubbell, (C. 
CN.Y) 80 F&F. 81. 

NY—Woods v. De Figaniere, 34 N- 
YSuper 607. 

5 CJ. p 1870 note 17. 
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president or treasurer. The defense that the as- 
sociation does not in fact include the designated 
number of members must be affirmatively estab- 
lished by defendant 5 


Sust as Gi common law notwithstanding siatute 
The statute does not abrogate the common-law night 
to sue all members of the association if plaintiff 
sees fit to do so®& A provision that, where an ac- 
tion has been brorght against an officer of the 
association, another action for the same cause shall 
not be brought against the members thereof until 
after final judgment in the first action, and the re- 
turn wholly or partly unsatisfied of an execution 
issued thereon, was held to apply only to the Jia- 
bility of the members as such; and accordinely, 
it has been held that an action may be maintained 
against both the officer and the ind.vidual members 
to recover damages for a tort where the individual 
defendants are charged with personal wrongdoing.’ 


(b) Actions against Association by Name 


Statutes in many jurisdictions perm.t actions against 
unincorporated associations These statutes in some in- 
stances contain an exprese provision to the effect that 
an association may be sued in tts common or associate 
names: and in other instances the same result is reached 
by Judicial implication of iabi'ity to suit from sta.utory 
provisions merely recognizing the legal entity of the as- 


4 Peckner v ebb, 71 NYS 768, ,|Spaulding, 10 Hun (NY) 128—5 C 


35 Misc 291—ason v Holmes, 64/J p 1870 note 22 
NYS. 696, 80 Misc 719. 7, 
8S. Boyd v. Gernant, 81 NYS. 835, 
82 App Div. 456 
@ Skolny v Hillman, 187 NYS 
706, 114 Misc 671, affirmed 189 
NY.S 955—5 CJ p 13870 note 20. 
Ghoice of method 
In suits against unincorporated 
associations, Code Civ Proc § 1919, 
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April v Baird 52 NYS 978, 33 
App Div 226, 28 N ¥ Civ Proc 
6 N Y Ann Cas, 129 
8 International Brotherhood 
Boilermakers, Iron Shipouilders, 
Welders and Helpers of Ameé)ica 
v Wood, (Va) 175 SE 45 


9 US—Hansel v. Purnell, (CCA 
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sociation. The common-law right to sue the Individual 
members of an aesociation may coexist with the statu- 
tory right to sue the assocration. 


It has been said that it 1s only by virtue of stat- 
ute that an unincorporated association may be sued 
as an entity. In some states statutes have been 
enacted which expressly or impliedly authorize the 
bringing of actions against unincorporated associa- 
tions in their common name,’ and where suit 18 
brought under statutes of this character it 1s not 
necessary to join all members of the association as 
parties defendant.10 These statutes, being 1n dero- 
gation of the common law, are strictly construed,1! 
and the prescribed method of procedure must be 
strictly followed1* Accordingly, an action may be 
maintained against the association only in the name 
under which it transacts 1ts business,18 and where 
the statute, 1n one form or another, is by its terms 
applicable only to associations organized for, or in 
fact transacting, business, no association falling 
without the terms of the statute in such respect 
may be sued thereunder,1* although such statutes 
have been construcd as not restricted in their ap- 
nication to associations organized primarily for 
business purposes, but as permitting suit against an 
association formed for other purposes but actually 
transactine business 25 


11. Cal—King v. Randlett, 33 Cal. 
818 

Neb—Meyer v. Omaha Furniture, 
405—Burlington, ete, FE Co vy. 
Dick, 7 Neb 242. 


12. Meyer vy Omaha Furniture, etc, 
Co, 107 NW 767, 76 Neb 405 


13. King v Randlett, 38 Cal 318— 
5 CJ. p 1871 note 29 


of 


Mich) 1 F (2d) 266, certiorari de- 
nied Purnell v. Hansel, 45 SCt 
98, 266 US 617, 69 LEd. 470 

Ari: —Lewelling wv © Manufacturing 
Wood-Workera’ Underwriters, 215 
SW 2658, 140 Ark 124. 

Minn —Taylor v Order of Railway 
Conductors, 94 NW 684, 89 Muan 
223. 

Mo —Clark v. Grand Lodge of Droth- 
erhood of Rauroad Trainmen, 43 


Permits an action to be maintained 
against either the president or treas- 
urer to bring the entire membership 
before the court, although both can- 
not be sued, and if that method 1s 
not followed § 1933 preserves the 
common-law right of suing all, there- 
by giving plaintiff a choice of meth- 
od.—Skolny v Hillman, i187 NYS. 
706, 114 Misc 571, affirmed 189 NYS. 
965. SW.(2d) 404, 588 Mo 1084, 88 A 
Under earlier statutes of New York| LR 150 

(1) Action could not be maintained |Mont—Gardiner y, Eclipse Grocery 
against the individual members of| Co, 234 P 490 
an unincorporated association unless|Tex—-Andrews v. Manhattan Texas 
an action had first been brought] Fetroleum Co, (CivApp) 353 8 


against the president or treasurer 
thereof —Witherhead v. Allen, 4 Abb. 
Deo (N.Y.) 688, 3 Keyes 6562, 3 
Transcr A. 258, 8 AbbP: NS 164, 83 
HowPr. 620—5 CJ p 1870 note 21 


(2) The later statutes contained no 
Buch requirement —McCabe v. Good- 
fellow, 80 N.HD 728, 188 NY. 89, 17 
ZRA 204, overruling Flagg v Swift, 
256 Hun 623, oriticumnmg Park v. 


W. 878—St. Louis Southwestern 
Ry. Co of Texas v Thompson, 
(Civ.App.) 192 SW. 1095, error re- 
fused 

Vt—F R Patch Mfg Co. v. Cape- 
less, 68 A 938, 79 Vt1. 

5 CJ. p 1870 note 265. 


10. MolIntyre v. Live Stock Shipping 


Ass'n, 11 S.W (2d) 77, 222 Mo.App. 
935. 
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14 Cal—Vraiman Stee] Casting Co 
v Redondo Beach Chamber of 
Commerce, 166 P 866, 34 Cal App 
37. 

Tex —Realty Trust Co. v Furst Bap- 
t.st Church of Haskell, (Civ.App ) 
46 SW.(2d) 1009 

o9CJ pis70 note 24. 


Chamber of cOmmercs, volunta™y 
appocialion organized to prormote 
common welfare, from which mem- 
bers derive no individual profit, is 
not engaged in any business, within 
Code Civ Proc. § 388, providing that 
persons associated in business and 
transacting it under common name 
may be sued by such name—War- 
man Steel Casting Co v. Redondo 
Beach Chamber of Commerce, 166 P. 
856, 34 CalApp 87. 


25. Herald v Glendale Lodge No. 
1289, B P. O. BD of United States, 
189 P 3829, 46 CalApp. 383265. 


Bilks’ club 
In permitting suit against an Hikes’ 
Club, the court said: “We see no 
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Associations and parmerships. Statutes in terms 
permitting suit against an association have been 
held applicable to associations which are not part- 
nerships,46 and statutes in terms permitting suits 
against partnerships in the partnership name, which 
will be considered in the title Partnership § 200, 
have been construed as permitting suits against an 
association on the theory that the latter 1s in ef- 
fect a partnership as respects third persons.1? 


Right to sue imphed from statutory recognition 
of associahon as entity. Following a doctrine first 
promulgated in the English decision of Taff Vale 
Co. v. Amalgamated Society of Railway Servants, 
[1901] A.C. 426, in some cases where the statutes 
do not expressly provide that an unincorporated 
association may be sued as such, the courts have 
wmplied its liability to suit from statutory provi- 
sions recognizing the association as a legal entity,18 
as where the statute permits it to contract in its 
own name,!§ or provides for service of process 
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upon a state official in respect of suits on contracts 
made by an association.29 


Suit as at common law notwithstanding statute. 
As 1n the case of statutes authorizing suits in the 
names of officers, the provision under consideration 
does not take away the mght previously existing at 
common Jaw. The individuals composing such an 
association do not, by force of such statutes, ac- 
quire any immunity from individual liability, and :t 
is optional with a creditor to sue either the asso- 
ciation as such or the individuals composing :t 21 
Accordingly a statute which thus gives a creditor 
an additional remedy, and so allows him to sue either 
the association in the common name or the members 
jointly, is not invalid as being beyond the power of 
the legislature, although it fails to give the associa- 
tion power to sue in the associate name, since ad- 
ditional remedies which do not take away or impair 
a right may lawfully be granted ,22 and furthermore 
the creditor may maintain an action against the as- 
sociation and the members thereof jointly.28 


g2ufficient reason for restricting sec- 
tion 888 of the Code of Civil Pro- 
cedure to associations formed for 
commercial business, <As already 
pointed out, the term ‘business’ has 
@ common and general application to 
all sorts of entei prises which engage 
people’s attention and energies. 
When a number of yersons are as- 
sociated under a common name in an 
underteking in which the associates 
incur obligations for which they are 
legally liable, why should they not 
be sued in the common name which 
they have adopted, whether it 1s a 
money-making concern or otherwise? 
Indeed, the question of profit is the 
only distinction that exists between 
the two classes of associations sug- 
gested Ifa number of persons were 
associated together, furnishing to 
their patrons for pay precisely the 
same accommodations, entertainment 
and selvice that the Hike’ lodge fur- 
nishes its members, there would be 
no question but that they were en- 
gaged in a ‘business’ Why should a 
different rule of lability exist be- 
cause the associates happen to con- 
tract their liabilities in an enterprise 
an which they are catering to them- 
selves? The word ‘business,’ im its 
broad sense, embraces everything 
about which one can be employed, 
and in its narrower sense it signifies 
@ calling for the purposes of lvel- 
hood or profit .. . Where the 
sense in which the word is used is 
open to construction, rt should be ac- 
cepted with the meaning most in 
harmony with the context ’—Herald 
vy. Glendale Lodge No. 1289, B P. 
O BH of United States, 189 P. 329, 
231, 46 CalApp 325. 


16. Gardiner v. Eclipse Grocery Co,)/20. Lewelling 


234 P 490, 72 Mont. 640 


Transacting business under common 
use 

An association which is not a 
partnership, but which transacts 
business under a common name, 18 
suable by that name, under code pro- 
visions permitting sult against asso- 
ciations.—Gardiner vy Eclipse Gro- 
cery Co., 234 P. 490, 78 Mont. 640 


17. Seasongood & Mayer yv. Riddle, 
18 Ohio App 88 


28. United Mine Workers of Amenr- 
ca v. Coronado Coal Co, (Ark) 
42 SCt. 570, 259 US 344, 66 L 
Hd 975, 27 ALR 762—Hansel v. 
Purnell, (CC.AMuich) 1 (2d) 266, 
certiorar: denied Purnell v Han- 
sell, 45 SCt. 98, 266 US 617, 69 
LEHd 470. 


19 Clark v Grand Lodge of Broth- 
erhood of Railroad Trainmen, 43 
SW (2d) 404, 409, 828 Mo 1084, 
88 ALR 160. 

“Contracts are not contracts un- 
less they are enforceable To say 
that an association like defendant 
can make contracts necessarily 
means valid contracts—contracts 
that are binding on the parties and 
enforceable against them It is an 
absurdity to say that defendant can 
meke contracts of insurance but can- 
mot be sued thereon. If defendant 
has legal capacity to make a con- 
tract of insurance, it has legal ca- 
pacity to be sued thereon. If it w 
@ legal entity when making such 
contracts, 1t retains such legal en- 
tity when sued thereon'—Clark v. 
Grand Lodge of Brotherhood of Rail- 
road Trainmen, supra. 
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Vv. Manufactunng 
Wood-Workers’ Underwliters, 215 
SW 258, 269, 140 Ark 124. 

“It 18 true the act does not, in 
express terms, provide that suit shall 
be brought against the association 
under its associated name, but such 
18, we think, the effect of the stat- 
ute when all its patts are read in 
the hght of each other. It would 
be @ vain and idle thing to provide 
that service of process should be had 
upon the insurance commissioner in 
all suits in this state arising out of 
such policies and contracts, and that 
Buch service should be valid and 
binding upon all subscribers exchang- 
ing at any time reciprocal or inter- 
insurance contracts through the at- 
torney in fact if the plaintiffs had 
to resort to the common-law meth- 
od of procedure as to the parties 
to the suit In order words, it 
would be useless to provide that 
suits should be brought against each 
subscriber in his individual name and 
that service might be had upon the 
insurance commissioner.’ —Lewellng 
v Manufacturing Wood-Workers’ 
Underwriters, supra. 

21. Conn—Davison v. Holden 10 A 
615, 65 Conn 1083, 8 AmSR 40 

Mich—U § Heater Co v Iron Mold- 
ers’ Union, 88 NW. 889, 129 Mich 
854——Jenkinson v YVysner, 83 N VW. 
1012, 125 Mich 89. 

5 CJ. p 1871 note 30. 

23. U.S Heater Co v. Iron Mold- 


ers’ Union, 88 NW. 889, 129 Mich. 
854. 


23. Detroit Light Guard Band v. 
Firat Michigan Independent In- 
fantry, 96 N.W. 984, 184 Mich. 698. 


7 ©.J.8. 


(3) Parties by Representation 


Under the doctrine of representation, which Is of 
equitable origin, one or more members of an unincorpo- 
rated association may be sued as representatives of all. 

The equitable doctrine of parties by representation, 
embodied in most if not all of the codes, that where 
the question 1s one of a common or general interest 
to many persons, or where the parties are very nu- 
merous and it 1s impracticable to bring them all 
before the court, one or more may sue or defend 
for the benefit of the whole, is applicable in actions 
against unincorporated societies, and a few mem- 
bers are permitted to represent all the others as de- 
fendants, when their number 1s great or when some 
of them are unknown 24 In such case the court must 
be satisfied at the hearing that those against whom 
the suit is brought fairly represent the members of 
the association.25 


b. Jurisdiction and Venue 


The court may properly retain Juriediction of an ac- 
tion against an association as such and ite members as 
individuals, after dismissal of the action as against the 
inaividual members. The general rules controlling venue 
apply to actions against associations or thelr members. 


Jurisdiction over a suit brought against an asso- 
ciation as a distinct legal entity and against the 
members as individuals, is not lost by dismissal of 
the action as against the individudls.26 

Venue. Constitutional provisions to the effect that 
an association may be sued in the county wherein 
the contract was made or to be performed, or where 
the obligation or liability arose or the breach oc- 
curred, have been construed as permissive rather than 
mandatory and as not preventing the beginning of 
an action in any other county within the state,27 
and it has been held that such a constitutional pro- 
vision does not apply to a personal action brought 


™@ Ti—Cahill v. Plumbers’, Gas 
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against the individual members of an association.?8 


The officer sued is the “party” within a statute 
requiring an action to be brought in the county or 
place of residence of one of the parties.29 


Under statutes to the effect that suits against an 
association may be brought in any county in which 
the cause of action, or a part thereof, arose, the 
“cause of action” referred to comprises every fact 
necessary to be proved to authorize and support the 
judgment 30 


c. Service of Process 
(1) In general 
(2) Effect of statutory provisions 


(1) In General 


To confer jurisdiction, process must be served upon 
individual members of an association where no different 
provision is made by statute. The strict common-law 
rule requires service upon all members to bring them 
into court, and ordinarily such rule applies unless 
changed by statute or by application of the doctrine of 
representation 

In the absence of express statutory provisions as to 
the manner of serving process upon defendants in 
actions against unincorporated societies, the usual 
rules as to the service of process apply, and to confer 
jurisdiction the members composing the association, 
or some of them, must be named as parties and proc- 
ess must be served upon them individually,*1 


At common law and in the absence of representa- 
tion or of statutes changing the general rule, service 
of process upon some individual members of an un- 
incorporated association is insufficient to institute suit 
against all, or against the association 8° Thus, serv- 
ice of summons on the agent of a voluntary associa- 
tion 1s insufficient for the purpose of bringing the 
association into court, in the absence of any statute 


Hobson v. Metropolitan Casual- 


and Steam Fitters’, and Helpers’ 
Local 98, 288 IllApp. 122 

Ind—Slusser v. Romine, (App) 200 
N BE. 7381. 

Mass —Maguire v Reough, 180 NH. 
270, 288 Mass. 98. 

Ohio —EKealey v. Faulkner, 7 Ohio 
NP(NS) 49. 

Pa.—Oster v Brotherhood of Loco- 
motive Firemen and Hnginemen, 
114 A. 877, 271 Pa. 419 

Tex—Wells v Mackay Telegraph- 
Cable Co, (Civ App) 289 SW 1001 
—Davis v Hudgins, (Civ App) 226 
SW 78 

5 CI p 1871 note 36. 


Codification of equity rule 

Although an unincorporated asso- 
ciation could not be sued at common 
law by its name, and all parties were 
necessarily parties defendant, a stat- 
ute authorizing sults by and against 


colporated the equity rule of proce- 
dure which autholized sults by and 
against representatives of the mem- 
bers of an unincorporated association 
of a large number of persons —Slus- 
ser v. Romine, (IndApp) 3200 NH 

7381. 

25. Wilkinson v. Stitt, 66 N.E. 8380, 
175 Mass. 581. 

26. Camm v. Justice’s Court of San- 
ta Rosa Tp, 170 P. 409, 
App 298 

Right to sue ether 


ty Ins Co. of New York, 300 P. 
87, 114 Cal.App 849 


23. Henry v. Willett, 212 P. 698, 60 
CalApp 244. 


29. Brooks v. Dinsmore, 8 NYS 
108, 16 Daly 428—Bacon v. Dins- 
more, 42 HowPr(NY) 868 


30. Union Trust Estate v Orr, (Tex 
CivApp) 3 SW (24) 472 


85 Cal SL. West v Baltimoie & O. R Co. 


137 SH 664, 108 WVa 417 


Where plaintiff sued an association|=* Johnston v Albritton, 184 So. 


and its individual members and dis- 
missed as to the individuals, the 
court did not lose jurisdiction, since 
it was plaintiff's 


568, 101 Fla 1285, followed in 184 
So 566, 101 Fila. 1390 


“Service on one member would no 


Tight to proceed|more bring the association into court 


either against the association or its| than service on a stockholder would 


members —Camm v. Justice’s Court) bring 


im @ corporation "—Johnston 


of Santa Rosa Tp, 170 P. 409, 35|/v. Albritton, 184 So. 663, 565, 104 


CaLApp. 293. 
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Fle. 1286. 


authorizing such service,’ and where the associa- 
tion cannot be sued by its society name, service of 
a summons on one of its agents is insufficient for the 
purpose of bringing the association into court.3* 
It has been held, however, that it 1s sufficient to serve 
a member who has charge of the society’s affairs.85 


Service where pari defend for all. Where, in ac- 
cordance with the equitable doctrine of representa- 
tion, a part of the members of an unincorporated 
society defend for the benefit of all, service upon 
a part acting for all as well as for themselves 15 
sufficient 86 Jn such case there must, however, be a 
due allegation of the representative character of the 
individual served.37 


(2) Effect of Statutory Provisions 


Where statutes provide upon whom service of process 
should be made In an action against an association, com- 
pilance should be made with such statutory provisions. 
in the absence of provision as to service of process in a 
statute expressly permitting su:rt against an association 
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as such, [t would seem that service may be made as 
in the case of corporations. 


Statutes which change the common-law rule as 
to parties defendant 1n actions against unincorporat- 
ed societies by authorizing suits against certain of- 
ficers thereof, or against the society by its name, 
usually prescribe the persons upon whom service shall 
be had,®8 and where the statute prescribes the per- 
son or persons upon whom service should be made, 
such provision is mandatory.®9 


Action against association im associate name. In 
those states where actions are authorized to be 
brought against unincorporated associations in ther 
associate names it 1s usually provided that process 
may be served upon certain designated persons. 
Service in compliance with the particular statute will 
be sufficient when made on the person or persons 
therein designated, such as service on one or more 
of the associates,*9 or upon any officer or trustee,*1 
or upon designated officers,44 upon the manager of 


33. State v Staed, 64 MoApp 28. 37. 


United Mune 
464, 


3% Ark—Baskins v. 
Workers of America, 284 S.W. 
150 Ark 398 

NC—Tucker v. Hatough, 120 SE 
57, 186 NC. 606. 


4. summons to BH ani 3 as agent 
and organizer of an unincorporated 
association was properly dismissed 
by the judge ex mero motu —Tucker 
v. Hatough, 120 SH 67, 186 NC 605 


Acknowledgment of service ineffec- 
tual 

Where summons was issued 
against BD and EF as agent and organ- 
1vzer of an unincorporated association, 
such association, having no legal ex- 
astence, could not appear, and there 
could be no service ag to them, and 
hence a demurrer by whomsoever 
filed, was not an acknowledgment of 
gservice—Tucker v HEatough, 120 §. 
E 67, 186 N.C 505. 


3S. Slaughter v. 
Publication 
1650 SW. 224. 


36. National Harness Mfrs’ Ass’n v. 
Federal Trade Commission, (CCA 
Ohio) 268 F. 705—5 CJ. p 1872 
note 43 


American Baptist 
Soc., (Tex Civ App ) 


An association “having many mem- 
bers may be brought into court by 
service on its officers and such of its 
members as are known and can be 
conveniently reached, sufficient be- 
ing served to represent all the di- 
verse interests "—National Harness 
Mires’ Ass’n v Federal Trade Com- 
mission, (CC.A.Ohi0) 268 B. 705, 709 


Ferry v. North Paefic Stages, 
296 P 679, 112 CalApp 848 


Desorption as “member” insufficient 

Where complaint alleged individ~ 
ual defendants were associated to- 
gether and doing business under 
firm name of certain company, and 
service of summons was on &n in- 
dividual defendant deseribed as mem- 
ber of said association, company as 
separate entity was not party de- 
fendant either as association or part- 
nership—Ferry v North Pacific 
Stages, 296 P. 679, 112 Cal.App 348. 


33%. “Fhe right of action being stat. 
utory, those same atatutes which cre- 
ate the right of action almost un- 
formly provide the method of serv- 
ice"—but this is not the case in 
Delaware—Hamuiulton vy. Delaware 
Motor Trades, 155 A. 595, 4 W.W. 
Harr.(Del.) 486. 


33. SC—Medlin v. Hbenezer Meth- 
odist Church, 129 S.H 880, 132 §S. 
Cc 498 

Va—tiInternational Brotherhood of 
Boulermakers, Iron Shipbuulders, 
Welders and Helpers of America 
v. Wood, 175 3B. 45. 


40. Cal—Camm v_ Justice’s Court 
of Santa Rosa Tp, 170 P. 409, 85 
CalApp 298 

Minn.—Fitzpatrick v. International 
Typographical Union of North 
America, 184 NW. 17, 149 Minn. 
401. 


5 CJ. p 1372 note 45. 


Service of summons on one of the 
associates is a service on the asso- 
clehiou.—Camm v. Justice’s Court of 
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Sante Rosa Typ, 170 P. 409, 35 Cal 
App. 293. 


41. International Brotherhood of 
Boulermakers, Iron Shipbuulders, 
Welders and Helpers of America, v, 

* Wood, (Va) 175 SH 46. 


Service upon @ mere agent 1s not 
sufficient under such a statute—In- 
ternational Brotherhood of SBouler- 
makers, Iron Shipbuilders, Welders 
and Helpers of America v. Wood, 
(Va.) 175 S.E. 465. 


Service on officer of subordinate 
lodge 1s not sufficient to confer ju- 
zisdiction over the grand lodge, since 
“no presumption or inference that a 
Person 1s an officer of a grand lodge 
arises from the mere fact 
that he 18 an officer of a subordinate 
lodge "-—International Brotherhood 
of Boilermakers, Iron Shipbuilders, 
Welders and Helpers of America vV, 
Wood, (Va) 175 SH. 45, 48. 


42. NJ—Saunders v Adams Hx- 
press Co, 68 A. 1101, 71 N.J Law 
520, affirming 57 A. 899, 71 NJ. 
Law 270 

Tex.—Slaughter v. American Baptist 
Publication Soc, (Civ.App) 150 8. 
W. 244 

Vt—F.. R. Patch Mfg Co. v. Cape- 
less, 68 A 938, 79 Vt. 1. 

5 CJ. p 1872 note 46. 


Service on “assistant” not service on 
“‘georetary”’ 

Service of wmt of garnishment on 
essistant secretary was held ineffec- 
tive under a etatute permitting serv- 
ice of process on a “secretary” of a 
corporation or association.—Walker 
v. Illinois Torpedo Co, (Tex Civ. 
App) 278 S.W. 456. 


7 C.d.58. 


the society*® or its agent,44 or upon its clerkt5 or 
the person in charge of its business,46 as the case 
may be. 


Where the statute expressly permits suit to be 
brought against the association as such, but 1s silent 
as to service of process, it has been said that the 
question of service should be answercd on analogy to 
the law of corporations as to service of process under 
statutes, where no method of serving the corporate 
defendant has been expressly provided,47 and in such 
a case it has been held that personal service upon the 
president of the association is sufficient.*8 


Action against officers of association. Where the 
statutes provide that unincorporated associations 
may be sued in the names of certain specified officers, 
service of process may and should be made upon such 
officers.£9 Although a statute requires that in suits 
against an unincorporated association service shall 
be made on the president or treasurer, yet service 
made on the chairman and presiding officer of the 
association is sufficient, if the society has no officer 
called president or treasurer ,59 but under such a 
statute it is not sufficient to make service on the 
secretary of the association 51 and service of proc- 
ess upon a former officer is also insufficient, although 
he himself is an association member and a defendant, 
since the service upon the officer required by the 
statute is representative in its nature, and the debt 
is not his as an individual, and is not enforceable 
against him alone.§3 

If the summons is entitled against the president 
of the association, and service is made on the 


43. Camden, etc, R Co. v. Pennsyl- | 49. 
vania Guarantors, 86 A. 796, 69 N. 
J.Law 828. 


#4 Ex p. Baylor, 77 SE. 59, 93 8. 
Cc. 414—5 CJ. p 1872 note 48 


Private member of an association, 
occupying no official relation to the | 651. 
organization, 18 not an “agent” who tional Union, 
may be served with process —Medlin Mise. 529. 

v. Ebenezer Methodist Church, 129 8. 
BH 880, 182 8.C. 498. 


1872 note 51. 


80 Mise. 719. 


Service on executors of deceased | aq Rerndt v. Gilmore, Dally Reg 
Nov. 24, 1886, cited 4 Brightly N. 


treasurer of association is not serv- 
ice on an “agent” of the association. 
—Medlin v. Ebenezer Methodist 
Church, 129 8B. 880, 182 SC 498. 


45. Rosenbaum v. Hayden, 86 NW. 
147, 22 Neb. 744—Burlngton, etc, 
R. Co. v. Dick, 7 Neb. 242 


46. Camden, ete, R Co. v. Pennsyl- 
vania Guarantors, 86 A. 796, 59 N. | gy 
J Law 8328. 


47. Hamilton v. Delaware Motor 
Trades, 155 A. 595, 4 W.W Harr. 
(Del) 486. 

4& Hamilton v. 
Trades, supra. 


YDig p 7569. 
& McGinn v. 


70 L.Ed 778 


Delaware Motor 
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Mandell v. Moses, 205 
254, 209 AppDiv 681, affirmed 147 
NB. 192, 289 N.Y. 555—5 CJ. p 


50. Hatheway v. American Mun. 
Stock Exch, 81 Hun (NY) 575. 


Hanke v. Cigar Makers’ Interne- 
68 NYS. 4123, 27 


5@. Mason v Holmes, 64 N.Y.S8. 596, 


MMorrin, 
410, 158 Misc 666, affirmed (App. 
Div) 286 N Y¥.S. 411. 


85. McGinn v. Morrin, supra. 
86. McGinn v. Morrin, supra. 


Bobe v. Lioyds, (CCA.N.Y.) 10 
B..(2d) 780, certiorari demed Lloyds 
v. Bobe, 46 S Ct. 472, 270 U.S. 668, 


68 Grand International S3Brother- 
hood of Locomotive Hngineers v. 
Green, 89 So 435, 206 Ala. 196. 58. 
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treasurer, judgment thereon is irregular, it has been 
held,5? although more recent authority holds that 
the defect is no more than an irregularity, which 
may be cured by amendment, and does not deprive 
the court of jurisdiction;54 in other words, the 
association is the real party defendant, and a sum- 
mons directed to one officer may be served upon 
either 55 Service upon A B, the treasurer, of a 
process directed to C D, individually and as pres- 
ident, constitutes a valid service as against the 
association, but not as against C D, individually.5¢ 


Where a corporation is the treasurer of an unin- 
corporated association, due service upon such cor- 
poration, as by service on its managing agent, con- 
stitutes service upon the association within the 
meaning of the statute.57 


Statutes as to particular kind of association. 
Statutes providing that associations that issue pol- 
icles or certificates of insurance to their members 
shall be suable in any county where they do busi- 
ness, and that summons may be executed upon them 
by serving a copy of the summons and complaint 
upon any officer of such association, ao not apply 
to associations which do not issue such insurance, 
and service upon an officer of a nonimsurance as- 
sociation is insufficient to bring the association into 
court.58 Service of summons on a nonresident 
association doing business in the state may, under 
some statutes, be effected by service on agent with- 
in the state, without service on any member of the 
association 59 Statutory provision for service of 
summons in a suit against a “non-resident joint- 


NYS | Prade union requiring members to 
take out insurance in a different 
association 

Acts Sp Sess (1909) p 279, relative 
to the service of process on certain 
unincorporated associations, apply- 
ing only to associations that issue 
policies or certificates of insurance 
to their members, service of process 
on the chief engineer and executive 
officer of a local division of an inter- 
national trade union, which, although 
it required its members to take pol- 
cies In an insurance association com-~- 
monly referred to as its insurance 
department, issued no policies or cer- 
tificates of insurance, itself, al- 
though the assessments were collect- 
ed through an officer of the union, 
and the president and secretary- 
treasurer of such association were 
ex officio members of the supreme 
governing body of the union, was in- 
sufficient to give the court jurisdic- 
tion of defendant—Grand Interna- 
tional Brotherhood of Locomotive 

HEingineers v. Green, 89 So. 485, 206 

Ala. 196 


State ex rel. Cook v. District 


286 N.Y.S. 
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stock company or association” doing business in the 
state by delivering copy of summons to the local 
agent was applicable to associations other than 
joint-stock associations.®0 


Statutes as io parinerships. Statutes to the ef- 
fect that “several persons composing a mercantile 
or other firm” may be brought into court by serv- 
ice of process on any one of its members, have 
been held inapplicable to an unincorporated asso- 
ciation not constituting a partnership.§! 


d. Condition Precedent to Action against iIn- 
dividual Member of Association 


Under a statute a return of an execution unsatisfied 
on a judgment against the association may be a condi- 
tion precedent to the bringing of an action against an 
Individual member on the same cause. 


Under a statute providing that, where an action 
has been brought against an officer of an associa- 
tion, another action for the same cause shall not be 
brought against the members of the association, or 
any of them, until after final judgment im the first 
action and the return, wholly or partly unsatisfied, 
of an execution issued thereon, a complaint should 
be dismissed as to an associate individually where 
the statutory condition precedent has not been com- 
plied with 6 


e. Pleading 


The complaint In a common-law action against as- 
eoclates should set forth the names of the individual 
members; where sult is brought against some as reore- 
sentative of all, the facts warranting such procedure 
should be alleged; and under statutes authorizing suits 
against an association by action brought against the of- 
ficers, the complaint should allege the jomt or several 
{lability of the individual members. General rules apply 
as to amending pleadings, and as to issues, proof and 
variance. 


The genezal rules of pleading apply as respects 
the sufficiency of the declaration or complaint in 
an action against an association or the members 
thereof,63 
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At common law, in actions against an wunincor. 
porated association, the names of the members 
thereof should be set out in the declaration.64 Spo 
a bill against several associations by name, which 
also joins with them as defendants in its caption a 
large number of individuals, but which contains no 
allegations showing that such individuals compose 
or are members of the defendant associations, is 
defective as against the latter®5 But where the 
mdividuals and corporations composing a volun- 
tary association are made joint defendants, the 
fact that they are referred to by the associate name 
to distinguish them in their associated capacity does 
not render the complaint objectionable as an at- 
tempt to sue a nonlegal entity 66 


Under statutes permitting actions against tnin- 
corporated associations in the associate name, it 
is not necessary to set out in the process or plead- 
ing the names of the persons composing the so- 
ciety 67 Thus, in an action against the president 
or treasurer of an unincorporated association com- 
posed of scven or more persons, it is not neces- 
sary that the individuals composing the member- 
ship should be made parties defendant; and where 
1t appears from the body of the complaint that an 
action 1s against a voluntary association of which 
a designated person is alleged to be president, the 
words “and others” in the title may be regarded 
as immaterial, since the body of the complaint con- 
trols the title.68 


Under a statute authorizing an action against 
the president or treasurer of an unincorporated 
association consisting of seven or more persons 
upon any cause of action for which plaintiff could 
maintain an action against all the associates, plain- 
tiff must, zn order to maintain the action, allege 
and prove that all the members of the association 
are liable, exther jointly or severally, to pay hus 
claim.69 


Court of First Judicial Dist. in and 
for Lewis and Clark County, 
(Mont ) 58 P.(3d) 278. 


@o. State ex rel. Cook v. District 
Court of First Judicial Dist. mm and 
for Lewis and Clark County, su- 
pra. 


oi. Johnston vy. Albritton, 184 So 
668, 101 Fla 1286, followed in 184 
So 666, 101 Fla. 1290 
Statute is too restrictive in its 
terms to be applied to associations 
by interpretation.—Johnston v Al- 
britton, 184 So. 568, 101 Fla. 1285 


@2. Institute for Public Service v | 65. American Steel, etc, Co. v. Wire 


Winter, 253 N.Y.S. 109, 288 App 
Div. L 


63. Gomplaint held sufficient 
Complaint against convention com- 
mittee of veterans’ organization was 
held to atate an action against the 
individual defendants as members of 
an unincorporated association —Bur- 
rell v. Capt H A. Crow Post No. 884, 
Veterans of Foreign Wars Conven- 
tion Committee, 288 P. 870, 102 Cal 
app. 718. 
we ee v. Lanier, 3 Blackf 
Tex—Osborne v Holland, 1 Tex App 
Civ Cas. § 1087. 
5 C.J. p 1872 note 56. 


Drawers’, etc., Makers’ Unions Nos 
1 & 3, (CC Ohio) 90 F. 598. 
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6s. State v Kansas City Live Stock 
Exch, 109 SW. 675, 211 Mo. 181, 
124 Am SR. 776. 


@7. Herron v. Cole, 41 N.W. 765, 25 
Neb 692. 


6& Olery v. Brown, 51 How Pr (N. 
Y.) 92. 


6o. Himpire City Job Print v. Har- 
bord, 266 NYS 4650, 148 Misc 231, 
reversed Empire City Job Printing 
Co. v. Falk, 272 NYS 202, 161 
Mise. 688, reversed Empire City 
Job Print v. Falk, 277 NYS 795, 
244 AppDiv. 6—Tannenbaum v 
Hofbauer, 268 NYS. 90, 142 Misc 
120—Coney v. Brennan, 167 N Y 8. 
§03—5 C.J. p 1878 note 61. 


7 0.4.8. 


Where suit is brought against several of the 
members of an association as representing the en- 
tire membership, the bill must contain proper al- 
legations as to why all the members are not 
joined. 70 


Although the articles of an unincorporated as- 
sociation authorize the bringing of an action on 
its contracts against its trustees, a complaint in 
such an action which makes the trustees defend- 
ants, but does not aver that they are sued as such, 
states mo cause of action against them.7! That 
a manufacturer, suing for an injunction against 
a labor union to prevent picketing, sued the presi- 
dent of the Amalgamated Clothing Workers of 
America individually as well as president, and the 
secretary individually as well, thereby deviating 
from the provisions of Code Civil Procedure, was 
held not fatal to right to injunction, where in fact 
a cause of action was alleged against the presi- 
dent 74 


Amendment. In accordance with general rules 
as to amendments curing a misnomer or misde- 
scription of parties, which will be considered in § 
155 of the title Parties [47 C.J. p 238 note 24-p 
242 note 73], a mere misdescription of an unin- 
corporated association as a corporation is subject 
to amendment,’® although it has also been held 
that where suit is brought against a named organ- 
wation alleged to be a corporation and it subse- 
quently develops that the organization is an unin- 
corporated association, and not a legal entity un- 
der the law, the defect cannot be cured by amend- 


¥7o. Wilkinson v. Stitt, 5 NE 8380, 
175 Mass 681—5 CJ. p 1373 note 


71. Farmers’ Mutual v. Reser, 88 N. 
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ment as there is no party defendant before the 
court and nothing to amend.74 


It has been held that a complaimt originally 
brought against an wumnimcorporated association, 
which could not be sued as such, may be amended: 
by adding as defendants the members thereof,’5 
or the individuals personally liable on the contract 
in suit,”6 or by allegations showing that the action 
was brought against an officer under statute.?7 


Where a voluntary association when sued pur- 
ported to come into court and litigate the merits 
of the action, 1t would be assumed that its defense 
was made by and for the benefit of the members 
of its board of directors and plaintiff could sub- 
stitute the members who were directors when the 
answer was filed as defendants.’ 


Where a judgment in an action against an unin- 
corporated association is set aside because the surm- 
mons was entitled against the president of the so- 
ciety and service was made on the treasurer, leave 
may be granted to amend by substituting the name 
and title of the treasurer as defendant.79 

Where an action 1s brought against the members 
of a voluntary association, the names of members 
who are not liable upon the contract sued on may 
be properly stricken out.80 


Issues, proof, and variance. General rules as to 
issues, proof, and variance, which will be taken 
up in §§ 512-546 of the title Pleading [49 CJ. p 
780 note 50-p 818 note 81], control in actions 
brought against an unincorporated association or 


defect and have an order substitut-, 74. Maisch v Order of Americus, 72 
ing the president of the association 
62 as defendant un the action, and the 
complaint will be amended by strik- 


A. 528, 228 Pa. 199 


76. Grand Lodge of Alabama, A. F 
& A. M., v. Goodwin, (Ala.) 85 So 


H 349, 858, 48 Ind App 634, 788 


72 Skolny v. Hillman, 187 NYS 
706, 114 Misc. 571, affirmed 189 N 
Y 8. 966 


73. Ark—Lewelling v. Manufactur- 
ing Wood-Workers’ Underwriters, 
215 SW 268 

N Y—Munzinger v. Courier Co, 82 
Hun 675, 24 NYCivProc 176, 1 
N Y AnnCas. 32, 31 NYSupp 17387 
—Evoy v Expressmen’s Aid Soc, 
21 NYS 611 

Pa—House v. Bd. of Trade, 18 Pa 
Dist 1050 

Tcnn —Whittaker v. Spoke, 6 Tenn 
CivApp 26 

On motion 
Where plaintiff endeavors to bring 

into court an unincorporated associa- 

tion, designating it in the summons 
by its name, and alleging in the com- 

Plaint that it 18 a corporation, he 

may, On motion, if the president of 

the association has been served with 
process, be allowed to remedy the 


7 C.I.8.—7 


ing out the allegation of the incorpo- 
ration of defendant and inserting in 
its place an allegation that defend- 
ant 1s an unincorporated association. 
—Munsinger v Courier Co, 31 N.Y 8. 
137, 82 Hun 675, 24 N.Y.Civ Proce. 176, 
1 NY.AnnCas 32 
Sued right body under wrong name 
In an action on a certificate of in- 
surance issued by the “HI Society,” 
plaintiff sued defendant as a foreign 
corporation The answer alleged that 
defendant was a voluntary associa- 
tion, and not a corporation It was 
held that plaintiffs motion to amend 
the title of the summons s0 as to sub- 
stitute as defendants the names of 
the persons constituting this asso- 
clation was properly granted, plain- 
iff having sued the right body of 
persons, but under the wrong name, 
being misled by the conduct of the 
parties carrying on the business in 
the name of the “H) Society "—Hvoy 
v. EXxpressmen’s Aid Soc, 31 N.Y.S. 
641, 66 Hun 636. 
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76. Becker v. Woodcock, 121 N Y.8 
71, 186 App Div 589 


77. McKane v KEings County Dem- 
ocratic General Committee, 1 N.Y. 
S 680, 14 N.Y.CavProc. 128, 21 
Abb N Cas. 91. 


Failure to add the name of the 
president or treasurer of defendant 
association in entitling the summons 
is merely a mistake in the name of 
@ party, and may be corrected by 
amendment —Mack v. American Exp. 
Co., 45 N.YS 3862, 20 Misc. 216. 


7a. Crawley v. American Soc of 
Equity of America, 189 N.W. 784, 
158 Wis. 13. 


79. Berndt v. Gilmore, Daily Reg 
Nov 324, 1886, ated 4 Brightly Dig. 
N.Y. p 7569. 

80. Bartholomae v. Kauffmann, 47 


N.Y Super. 552, affirmed 91 N.Y. 
654, 


its members.82 Thus in an action on a lease in the 
name of a voluntary association, the real parties 
who are liable thereunder may be shown under an 
allegation of copartnership or voluntary associa- 
tion, and the lessor may show that those who ex- 
ecuted the mstrument acted for others who did not 
sien.82 


Affidavit denying existence of assoctattion. A 
rule of court providing that 1n actions against part- 
ners, the partnership shall be taken to be admitted 
as alleged, unless an affidavit be filed denying the 
existence of the partnership in relation to the sub- 
ject matter of the action, applies in an action 
against an unincorporated association, if it is in 
legal effect a partnershp.88 


f. Evidence 
(1) Burden of proof and presumptions 


(2) Admissibility 
(3) Weight and sufficiency 


(1) Burden of Proof and Presumptions 


The burden resets upon a plaintHf to show the lia- 
bility of an association on a contract made In its be- 
half by a member, although the contracting member has 
the burden of establishing his own lack of personal lia- 
bility. Transactions for the benefit of an association are, 
tt has been held, presumptively made with the knowledge 
and for the benefit of all members thereof. 


A plaintiff suing an association or its members 
on a contract alleged to have been made im its 
behalf by a member has the burden of proving the 
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liability of the association or its membera as by 
proof of the authority of the contracting member 
to represent the others or by showing their ap- 
proval of his acts,®* although the member making 
the contract has the burden of show:ng that he 
acted only for the association and mcurred no per- 
sonal liability 85 


Where transactions were for the benefit of an 
association, all of its members may be presumed 
to have had knowledge of such transaction and to 
have enjoyed the benefit thereof.86 


(2) Admissibility 
Anything said or done In the formation of an asso- 
ciation may be admitted to show the nature of the or- 
ganization. Pleadings and judgments in prior suits 
against associates have been held competent to show 
that they held themselves out as possessing the capacity 
to be sued. 


In order to determime the character of the or- 
ganization, it 1s competent to prove anything that 
the parties said or did in the formation of an as- 
sociation 87 


On the issue of capacity to be sued, it has been 
held proper to admit pleadings and judgments in 
prior actions against associates to show that they 
had held themselves out as having capacity to be 
sued.88 


(3) Weight and Sufficiency 
The general rules as to weight and sufficiency of evi- 
dence control in actions against an association or Ite 
members. 


SL. Pleading warranting admission 
of evidence as to ratification 
‘Where an association adopted and 
ratified the act of plaintiff broker in 
effecting a sale of its property, it 
‘Was permissible to plead that the 
contract of sale was made by the 
association in analogy to pleading 
that a contract executed by promo- 
ters and ratified by ea corporation 
‘was a corporate contract, and such 
pleading was sufficient to warrant 
admission of evidence of the act of 
the company or association showing 
an adoption and authority to employ 
an agent—Waurika O11 Asa’n No 1 
vy Hillis, (Tex.CivApp ) 282 SW. 364, 
motion overruled 254 SW 1032. 


& KEorstad v. Williams, 141 P. 881, 
80 Wash. 462. 

S83. Cronkrite v. Trexler, 41 A. 22, 
187 Fa. 100. 


™. Devis v. Wansleben, 271 P. 882, 
94 CaLApp. 427. 

authority 

In a suit against a political cam- 
paign committee for labor and mate- 
rial allegedly furnished for its bene- 
fit, the burden was on plant to 
show authority from the committee 
#¥ jparropa to whom plaintf sold la- 


bor and material—Humphrys v. Re- 
publican Central Campaign Commit- 
tee, 183 A. 306, 320 Pa. 363. 


Approval 

Seller, to recover for goods sold 
and delivered an unincorporated as- 
gociation, on the theory that the act 
of a promoter of public entertain- 
ments in making the purchase was 
approved by the association, and that 
the latter was estopped from deny- 
ing habulity, had the burden of 
proof—Davis v. Wansleben, 271 P. 
382, 94 CalApp 4327. 
85%. Haldeman vy. Addison, 

265 NW. 858 


Must show agreement eliminating 
personal Labiity 

“In order to avoid personal lia- 
bility, one who has contracted mn the 
mame of such a principal [an unin- 
corporated association] has the bur- 
den of showing that there was an 
agreement with the person with 
whom the contract was made that 
he was not to be personally bound.” 
—Haldeman v. Addison, (Iowa) 265 
NW. 358, 359. 
S86. Reynolds v. St. John’s Grand 


Lodge, A. F. & A. M., 181 Bo. 186, 
171 La. 895. 
98 


(lowa) 


S7. Harris v. Ashdown Potato Cur- 
ing Ase’n, 284 SW. 756, 171 Ark. 
399. 


Brasure of words indicating attempt 
to form corporation 

In an action against subscribers 
of an association on a note executed 
mm name of association, it was com- 
petent to prove that words in the 
articles of association, indicating an 
attempt to form a corporation, were 
erased and others substituted which 
could be construed as an intention to 
form an unincorporated association. 
—Harris vy Ashdown Potato Curing 
Ass'n, 284 5.W. 756, 171 Ark. 399. 


Vote as to incorporation 

In an action against subscribers 
of an association on notes executed 
in name of associaton, exclusion of 
evidence that vote was taken at 
meeting whether corporation or un- 
incorporated association should be 
formed was held error—Harris Vv. 
Ashdown Potato Curing Ass'n, 284 
S.W. 755, 171 Ark. 399. 


6& Brooks v. Owen, 202 N.W 505, 
200 Iowa 1151, opimion modified on 
motion for rehearing. 
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In accordance with the general rules governing 
weight and sufficiency of evidence, the evidence in 
particular cases has been held sufficient or insuffi- 
cient to show an agreement that a member con- 
tracting in behalf of an association was not to be 
personally bound,®® or to show that associate di- 
rectois were personally bound,®? or to show author- 
ization or approval by an association of a contract 
alleged to have been made in its behalf,91 or to 
show that a purported principal for whom a per- 
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son signed a contract was not a fictitious name 


but was an existing voluntary association.92 


g. Trial 


Actions against associations or their members are 
subject to the general rules in respect of questions for 


the jury and instructions. 


On conflicting evidence it is for the jury to de- 
cide questions of fact as to the existence of an 
association,93 authority of an officer to represent 
the association in certain respects,94 execution of 


so. Hvidence held insufficient to 
show existence of agreement between 
seller of piano and superintendent of 
Epworth League, which was an tun- 
incorporated association, that the su- 
perintendent would not be personally 
bound on a note given in payment 
of piano purchased for the league, 
signed by the superintendent “Pleas- 
antville Hpworth League, E L. Supt 
W. D. Addison,” so as to relieve the 
superintendent of lability on the 
note—Haldeman vy. Addison, (Iowa) 
265 N.W. 858. 


60. Rvidence held sufficient 

In an action against a cooperative 
association and the members of its 
board of directors on a note of the 
association indorsed by the directors, 
evidence was held to sustain a find- 
ing that the directors mdorsed the 
note as individuals, and not merely 
as evidence of authority of the presi- 
dent and secretary of the association 
to sign and issue it, apart from the 
presumption created by Neg Instr 
L. § 17 par 6—Herring v. Farmers’ 
Co-op. Ass’n, 87 So. 271, 148 La. 557. 


Ol. Evidence held sufficient 

(1) To support ocourt’s conclusion 
that president of association had au- 
thority to sign note for 1t.—Roper v 
Alamo O11 & Refining Co., (Tex.Civ. 
App) 284 S.W. 305 


(2) To warrant finding that de- 
fendant fruit company, a voluntary 
pertnership association, was bound 
by acts of acting treasurer signing 
and indorsaing notes—Horgan’ v. 
Morgan, (Mass) 124 NE 33. 


mvidence held insufficient to sup- 
port a claim for goods sold against 
an association because purchase was 
approved, and association was estop- 
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a contract in its behalf95 membership of individual 
defendants in an association,9® and personal ha- 
bility of members of an association.97? 


The usual rules govern as to instructions.93 


hb. Judgment and Enforcement 


(1) In general 
(2) Enforcement of judgment 
(3) Remedy against members after re- 


turn of execution unsatisfied 


(1) In general 


At common law no judgment may be rendered against 
an agsociation as an entity, although under statute such 


a judgment may be rendered which will bind the Jolnt 
property of all the associates. 


At common law a judgment against an unincor- 


ned from denying lability —Davis V. 
Wansleben, 271 P 382, 94 Cal App. 
427 


99. videnoe held sufficient to show 
that company, for which president 
sigred its name to note, was not fic- 
titious, so as to render him person- 
ally hable, but was a voluntary aszo- 
ciation—Roper v. Alamo Oil & Re- 
fining Co, (TexCivApp) 284 S.W 
305. 


93. Fennell v, Hauser, (Or) 27 P. 
(2d) 6865. 


94 Toadvine v. Northwest Trust & 
State Bank, 311 P. 286, 122 Wash 
609 


Financial secretary's ostensible au- 
thority to act as treasurer 

Whether a financial secretary of 
an association, who was authorized 
to “collect all moneys and pay same 
to the treasurer,” although not em- 
powered to indorse and collect nego- 
tiable instruments, and had during 
the succogsive terms of two treasur- 
ers performed the duties of treasur- 
er, was held out as having authority 
to indorse and collect checks, was 
held for the jury—Toadvine v. 
Northwest Trust & State Bank, 211 
P. 286, 182 Wash. 609. 


95 Pennyroyal Fair Asa’n vy. Hite, 
243 SW. 1046, 195 Ky 783. 


Contract to care for car 

In action against fair association 
for loss of automobile parked with- 
in fair grounds, whather association 
contracted to safely care for and 
keep the automobile for a certain 
consideration was held for the jury 
—Pennyroyal Fair Ass’n v. Hite, 243 
S.W. 1046, 195 Ky 732 


96. Ark—d2Harris v. Ashdown Pota- 
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porated association is void and cannot be enforced 
against the joint property.99 Judgment entered in 
action On a contract signed by certain of the offi- 
cers and members of an unincorporated association 


to Curing Asa’n, 284 S.W. 755, 171 
Ark 399 

Or—Fennell vy, Hauser, 27 P.(2d) 
685 


87. N Y¥-—-Empire City Job Printirg 
Co. vw. Falk, 273 N.Y.S 202, 151 
Misc 688, reversed Empire City 
Job Print v. Falk, 277 N¥S 17965, 
244 App Div 6, reversing Kmpire 
City Job Print v. Harbord, 365 N 
Y.8 450, 148 Misc 281 

Or—Fennell v. Hauser, 
998, 141 Or. 7L 


88. Oonfusing Instructions 

Instructions that rurchasers of 
space in a potato curing house would 
not be hable as partners for the ob- 
ligations of a potato curing associa- 
tion was held erroneous and confus- 
ing, since if the subscription lst was 
mtunded for the purpose of organiz- 
ing an unincorporated association, 
those participating in the business 
would be bable for the obligations 
of the association—Harris v <Ash- 
down Potato Curing Ass'n, 284 S.W. 
756, 171 Ark. 399 


instruction held erronecus under evi. 
dence 

In an action against subscribers 
of an association on notes executod 
in name of association, an instruc- 
tion to find for defendants if the 
business was conducted in name of 
proposed corporation was held erro- 
neous under the evidence —RHarris Vv 
Ashdown Potato Culzing Ass’n, 284 §. 
W 756, 171 Ark 399 


99. West v Baltumore & 0. R Ca., 
1387 SH 664, 108 W.Va. 417—Simp- 
gon v. Grand International Broth- 
erhood of Locomotive Engineers, 
98 8H 580, 88 WVa 355, certo: 
rari denied 39 SCt 494—65 C.J. yy 
1878 note 69, 


14 P.(2d) 
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has been held valid as to such members, subject 
to be stricken as to other members who did not 
sign the contract. 


The names of members of a voluntary associa- 
tion against whom awards of damages are made 
and executions are to issue should be determined 
before the awards are made, and their names in- 
serted in the final decree.? 


Where members of a voluntary association, 
formed for business purposes, are lable to third 
persons as if partners, a jomt judgment against 
the members is justified.3 


Under statutes authorizing actions against unin- 
corporated societies 1n the society’s name or in the 
name of certain of its officers, the judgment in 
such an action is against the association as such 
and binding upon the joint property of all the 
associates,* in the same manner as if all had been 
named defendants and had been sued upon their 
joint liabuility.5 

Where the record shows that an officer of an 
association was summoned individually, so that he 
individually, and not the association, was in court, 
under statutes permutting swit against an associa- 
tion by its associate name, a judgment rendered 
against the association 1s coram non judice and 
necessarily a nullity.6 


Where an action is not brought against real es- 
tate, but against the members of an association, 
the absence of a decision therein affirmatively sus- 
taining an attachment does not invalidate the judg- 
ment against the members, which may stand as 
though no attachment had been commenced.7 


Amount of judgment. An award of one thousand 
dollars for services rendered during the year, as 


L. Mahler v. Freeman, 61 Pa Super.]4& US—Morgan v. Halberstadt, (N. 
Y) 60 F 5692,9 CCA 147 
Cal—Davidson v. Knox, 7 P. 413, 67 


225 
2 Malloy v. Carroll, (Mess.) 191 N.| ool 143. 
BE. 661. 
Decree against defendants becoming 
NJ Law 328. 
partios only as members of class N.Y —Schuylerville 


ineffeccive 
A decree against defendants gener- 
ally who became parties only as 
members of class and are not identi- 
fied by a finding as to their names is 
ineffective, since their identity 1s a 


matter for judijal determination, Cal 148. 


and its lack cannot be supplied by | htiinn.—Gale v. Townsend, 647 N.W. 
1064, 45 Mann 8657 11. 


& Bogan v. Progressive Home Bldg 
Ass’n, 1123 A. 861, 95 N.J Law 846 


Slusser v. Romine, (Ind App ) 200 


the clerk of court in making entry of 
an award of damages or in issuing 
execution —Malloy Ve Carroll, 
(Mass.) 191 N.. 661. 


S& <Azzolina v. Order of Sons of 7 
Ttaly, Conte Lwg1 Cadorna, No. 
440, 179 A, 201, 119 Conn. 681. 


NE 73. 
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N.J.—Camden, etc., R Co v. Guaran- 
tors of Pennsylvania, 36 A 796, 59 


Van Derwerker, 74 N.Y. 234. 
&§ CJ. p 1873 note 70. 


& Cal—Swift v. 
Stock, etc. Bd, 8 P 94, 67 Cal 567 
~-—Davidson ¥. Knox, 7 P. 418, 67 


& Genco v. Union Berry & Truck 


7 0.4.8. 


manager, clerk, and bookkeeper for an association 
was not excessive, especially where plaintiff had 
been receiving two thousand dollars per year prior 
thereto.§ 


(2) Enforcement of Judgment 


Under a Judgment against an association, executfon 
may issue against its Joint property, but not against the 
Individual property of its officers or members. 

Judgments against an unincorporated society may 
be enforced by execution against the joint prop- 
erty of the association,® although only the joint 
property of the association, sued as such, is sub- 
ject to execution thereunder,}9 and, if the judg- 
ment is against the president of the association, 
his individual property cannot be taken thereunder 
as president.11 


The property of a voluntary association repre- 
sented by certificates and held by trustees may be 
reached and sold by a court of equity;12 but a 
judgment obtained 1n an action at law against 
trustees for an association cannot be enforced by 
the issuance of an execution against property, title 
to which is vested im the trustees for the associa- 
tion.18 


(3) Remedy against Members after Return 
of Execution Unsatisfied 


Statutes In some Jurisdictions provide for actions 
against individual members after return unsatisfied of 
an execution on a judgment against the association in 
the suit against the Individual, the Judgment against 
the aesociation may or may not be conclusive of his 
liability. 


In some states the statutes provide for an ac- 
tion against the members of the association after 
the return unsatisfied of an execution issued on 
the judgment obtained against the association. 


Ass'n, (La App) 167 So. 890, set- 
ting aside order dismissing appeal 
166 So 888. 


& Cal—Welsh v. Kirkpatrick, 30 
Cal. 202, 89 Am D. 865. 

Neb —Rosenbaum v. Hayden, 36 N 
W. 147, 22 Neb. 744 

N Y—Mertz v. Fenouillet, 48 NYS. 
217, 18 App Div. 228, 26 N.Y.Civ. 
Proc, 178, 3 NY AnnCas 8653. 

5 C.J. p 1874 note 74. 


10. Mandell v. Moses, 205 NY 
S 264, 209 AppDiv. 631, affirmed 
147 NHL 192, 239 N.Y. 555—5 CJ. 
p 1873 note 72. 


Schuylerville Nat Bank v. Van 
Derwerker, 74 N.Y. 2384—5 CJ. p 
1878 note 73. 

12, Frost v. Thompson, 106 
1009, 219 Mass 360 

1%. Moore v. Stemmons, 96 8.W. 
$13, 119 Mo App 163, 


Nat Bank YV. 


San Francisco 


N.B. 
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Such a suit may be brought against one or more 
of the members without making them all parties 
defendant.14 


Under such a statute, it has been held that a 
judgment recovered against the piesident or treas- 
urer of an association for a debt owing by it does 
not estop the individual members, when sued for 
the same debt after the return of ex.cution unsat- 
isfied, from contesting their liabinty for debits of 
the association ,15 and, accordingly, where an ac- 
tion 1s brought against the individual m-:mbers of 
an unincorporated association after a judgment im 
an action agaist the president thereof and the 
return of an execution unsat:sfied, plaints must 
allege and prove, not only the orig.nal judgment 
and the return of execution unsatisfied, but also 
facts sufficient to make out the original cause of 
action against the association; and where the lia- 
bility of the association is founded on a written 
imstrument signed by an individual and bearing 
the seal of the association, plaintiff must show 
that such individual had been authorized to sign 
the mstrument and bind the association, on the au- 
thority of such person being questioned.16 


However, under another such statute it was held 
that a judgment obtained against an unincorporated 
association in the associate name was conclusive 
against all persons who were members when the 
liability merged in the judgment was created,’ 
but persons whose membcrship had not then com- 
meniced or had then ceased are not thus bound by 
the judgment against the association1® The lia- 
bility of the members under this statute is con- 
tractual in its nature, and therefore they may be 
proceeded against by trustee process 19 

As has been pointed out in subsection d of § 
36, return of an execution against the association 
unsatisfied may be a condition precedent to suing 
an individual member under such a statute. 


ASSOCIATIONS 
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§ 37. Actions between Association and Mem- 
bers 
a. Right of action 
b. Parties 


c. Jurisdiction and venue 
d. Pleading and proof 


a. Right of Action 


At common law, subject to some qualifications herein 
noted, actions concerning association matters will not le 
between an aesoc'ation and Its members. In equity and 
under applicatory statutes such surte have been allowed. 


It 18 commonly said that, since an unincorporated 
association 1s in legal effect a mere partnership, 
the common-law rule forbidding actions between 
partners on partnership demands applies to actions 
between such associations and the members there- 
of.20 This statement, however, seems too broad, 
since all associations are not partnerships, as ex- 
plained in § 1. While the rule undoubtedly applies 
to associations formed for busimess purposes, a non- 
commercial association is 1n no sense a partnership, 
as has been shown in § 1, and accordingly it may 
sue a member thereof or be sued by him.*!1 In 
any event an action will lie by a voluntary associa- 
tion against a former member thereof to recover 
funds or property in his hands belonging to the so- 
ciety,22 or, subject to rules heretofore considered 
in § 31, to collect dues and assessments, and if 
the society loans its funds to a member, and he 
gives his note as security, payable to its officers or 
trustees, an action may be maintained on the note 
in the name of the payees 78 


The rule against the maintenance of actions be- 
tween associations and their members applies, of 
course, only at law, and does not prevent suits in 
equity between them.?4 


Where by the articles of association each member 
severally binds himself to pay a ratable proportion 


14 Tarbell v Gifford, 65 A. 80, 79 
Vt 869 


18. Allen v. Clark, 65 Barb (N Y ) 
568 

16. Barasch v Riemer, 110 NYS 
1058, 59 Mise 458 


17. Tarbell v Gifford, 72 A 921, 82 
Vt. 222, 17 AnnCas 1143 


1s. F. R Patch Mfg Co v. Cane 
leas, 68 A 988, 79 Vt 1. 


19. F. R. Patch Mfg Co. v. Canpe- 
less, supra. 


20. Prmce v. Spencer, 7 Phila.,(Pa ) 
179—5 CJ p 1374 note 86. 
When dismissal of sction not war- 
ranted 
Where plaintiff, a member of a 
voluntary association, sued certain 


other members as indorsers of the 
association’s note, the court, instead 
of dismussing the suit, on the ground 
that an action would not le between 
partners on an obligation for which 
pleainuiff aesociate was also lieble, 
should have ordered that all the 
members be made parties under St 
(1911) § 2610, and all the differences 
settled —Conway v. Zender, 148 NW. 
162, 154 Wis 479. 


al. Me—Simpson v. Ritchie, 86 A. 
124, 110 Me 299. 


N.Y—Boston Baseball Assoc. v. 
Brooklyn Baseball Club, 75 NYS 
1076, 87 Misc. 521. 


2 Kan—McLaughiin v. Wall, 105 
P. 38, 81 Kan 206 
R.I—Local Union 
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No. 1 Textile 


Wotkers v Barret, 86 A. 5, 19 R. 
I 663. 


Oollusion. of trustees; right of one 
trustee to urge dofense 

In an action on a note g.ven by 
trustees of an association, one of the 
trustees, representing himself and 
other shareholders, is entitled to 
maintain a defense on a showing 
that the other trustees were acting 
in collusion with plaintiff in attempt- 
ing to enforce a note on which the 
consideration had failed —MecMillan 
v Greenamyer, 196 P. 784, 50 Cal 
App 601 
@s. Pierce v. Robie, 39 Me 206, 68 

Am D 614—Whitcomb v. Smart, 38 

Me 264 


24. Pnce v. Spencer, 9 Phila.(Pa.) 
281—5 CJ. p 1874 note 95. 
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of all expenditures made by the association in 
carrying out the common object, the undertaking 
is mutual, the covenants of the associates being 
made with each other, and accordingly 1f one mem- 
ber fails to perform his covenant the others may 
enforce it by an action against him.?5 


Under statutes which authorize actions by and 
against an unincorporated association in the names 
of its officers or in the name of the association, 
it has been held that the statute gave the same 
right of action as in the case of actions between 
the association and third persons.26 A statute al- 
lowing suits to be brought by one firm against an- 
other, although there are members common to both, 
does not authorize the bringing of an action by an 
association against one of its members, the party 
sued being named both as plaintiff and defendant.27 


Suit to redress wrongs against associahon. The 
rule of corporate law that a stockholder may not 
sue to redress wrongs against the corporation un- 
less and until it refuses to act on request, as set 
forth in Corporations § 564 [14 C.J. p 930 note 71- 
p 936 note 39], is inapplicable to a suit by a mem- 
ber of an wmnincorporated association against an 
officer thereof, brougnt in behalf of his associates 
and himself.28 
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b. Parties 


The common-law rule barring actions against an as- 
sociation eo nomine applies to bar an action by a mem- 
ber of the association as such. Under the equitable doc- 
trine of representation, however, suits between an asso- 
ciation and its members may be brought by or against 
some of the members as representatives of all. Statutes 
reguiating suits as to corporate office may be inapplica- 
ble to office in an association. 


The common-law rule barring actions against 
an association eo nomine, as heretofore considered 
in § 36, ordmarnily applies to bar an action by a 
member against the association as such,*9 and a 
mcmber of an wnincorporated association cannot 
sue the society as a partnership, even though it 
may be treated as such by other persons who have 
dealt with it, without making the individual mem- 
bers parties defendant, in which case it would be 
proper to name the association as a defendant.30 
The rule that an association can sue only in the 
individual names of all the members who compose 
it, as set forth in § 35, does not apply to bar an 
action by an association officer to recover property 
of the association wrongfully withheld by a mem- 
ber. 

Under the equitable doctrine of representation, 


suits may be brought by or against some of the 
members a3 representatives of all82 Thus a bill 


g6. Idaho Apple Growers’ Asre’n V¥. 
Brown, 2923 P. 320, 323, 50 Idaho 
34-5 CJ. p 1874 note 94. 


26. Westcott v. Fargo, 61 NY 6542, 
19 Am.R. 300—5 CJ p 1875 note 
97. 


Partictuiar statute coustrued 

Conn.Gen St. § 979, which provided 
that “any number of persons asso- 
ciated together in a voluntary asso- 
clat.on, not having corporate pov ers, 
but known by some distinguishing 
name, may sue and be sued, plead 
and be impleaded, by such name,” 
did not authollze such procedure 
wkere without it the action could not 
ha,e been maeinta.nel—Huth v, 
Hum‘ o'dt Stamm No. 153, 23 A. 1084, 
61 Conn. 237 


S7. Scott v. 
(Pa) 101. 


ae Roberts v. Kennedy, 116 A. 258, 

864, 18 Del Ch. 138 

‘It 1s the opinion of the court that 
the rule referred to can have no 
analogous arplication to a case of 
the kind now before the court. This 
view is entertamed because of the 
fundamental difference existing be- 
tween a corporation on the one hand 
and an unincorporated association of 
individuals on the other The corpo- 
ration, being an artificial person, has 
a distinct entity of its own, can hold 
and possess property, own choses in 
action, and sue and be sued in iis 


Gunnison, 4 Brewst. 


own name Therefore, when its 
stockholders undertake to sue in its 
behalf, they assert rights that are 
the corporation’s and which the cor 
poration is capable of lLtgating in 
its own name Hence while the 
stockholders have an interest in the 
corporation’s property, c= interest 
which a court of equity will in prop- 
er cases protect, they cannot, in the 
absence of exceptional circumstan- 
ces, liugate such interest unless the 
corporation, through its proper of- 
ficers, frat refuses to do so . 

But an unincorporated association of 
individuals such as is the Brother- 
hood 1n this case, has no identity of 
its own and cannot sue. The prop- 
erty and mghts which are said to 
belong to it, belong in fact to its 
members .. . The interest which 
@ member of such an association has 
im the common property is therefore 
im no sense indirect or derivative as 
is so with respect to the interest of 
a stockholder in @ corporation. The 
members have a direct and primary 
interest of their own, which any one 
may assert in behalf of himself and 
all others against an officer charged 
with wrongfully using the common 
property without first applying to 
the so-called officers of the organiza- 
tion If the law of the organizaton 
provided that designated officers or 
members and only those could sue in 
behalf of all, a different view might 
prevail. But there 1s nothing of this 
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nature appearing in this case ”"—Rob- 
erta v. Kennedy, supra 


39. McDonnell v Jones, 24 PaCo. 
40. 


30. Hanley v Elm Grove Mut Tel. 
Co, 129 N.W. 807, 150 Iowa 198. 


3L. Klein v Anderson, 4 La App. 
(Orleans) 263 


Union rard 

Secretary of association responsi- 
ble for identification cards of mem- 
bers may sue in his own name to re- 
cover such card from one who has 
forfeited his mght to it—Klein v. 
Anderson, 4 La App (Orleans) 262 


3% Del—Roberts v. Kennedy, 116 
A 268, 18 DelCh 188. 
La—Hxecutive Committee of French 
Opera Trades Ball v Tarrant, 113 
So 774, 164 La 88, 58 ALR 13233. 
“We understand it 1s well eziab- 
lished that suiis in equity may be 
brought by or against some of the 
members of an association or trust 
like the one under consideration as 
representatives of all the members. 
This seems to be especially true in 
such cases where, as here, the de- 
fendants were managing officers or 
trustees Such cases simply declare 
the equitable doctrine of virtual 
representation, and the doctrine has 
in many cases been applied to mem= 
bers of unincorporated associations ”’ 
—Davis v Hudgins, (Tex Civ.App ) 
225 S.W. 78, 76. 


7 O.d.8. 


may be filed by part of a numerous body of mem- 
bers in an wnincorporated association to enforce 
a common benefit in behalf of all against a few of 
their associates who are specially charged with 
fraud, it not being necessary that all the parties 
im interest be made parties to the bill83 Where 
an association has ceased to do business, and has 
applied all its assets, and an indebtedness remains, 
and certain members file a bill against others to 
ascertain the indebtedness and to have the habulity 
of the individual members apportioned, it is 1m- 
material that the creditors are not made parties 
if the decree requires the members to pay the sum 
adjudged against them to an officer of the asso- 
ciation, who is required to give security for the 
application of the moneys coming into his hands, 
since such officer is thus made a trustee for the 
creditors.*4 


Election of officer. An action by some members 
of an wmincorporated association to restrain cer- 
tain other members from illegally electing an offi- 
cer of the association is not an action to determine 
title to office within the meaning of statutes regu- 
lating corporations, which must be brought by the 


people.%5 
ce. Jurisdiction and Venue 


By virtue of statutory provisions Jurisdiction over an 
association may be acquired by service of process on a 
member. it has been held that an action for unpaid 
duea may be brought in the county wherein the agsocia- 
tion’s treasurer maintains his principal place of buai- 
ness. 


Under statutes providing for service of process 
on one when two or more do busimess as associates 
under a common name, jurisdiction over an unin- 


Accounting 
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corporated association may be acquired by service 
on a member thereof.86 


An action by the treasurer of an association 
against a member to recover from the latter an 
unpaid proportionate share of the association’s op- 
erating expenses is transitory in character, and, 
where association regulations provide that such 
money shail be paid to the treasurer, the venue of 
such action is properly laid in the county wherein 
the treasurer maintained his place of business as 
against the contention that it should have been 
brought where defendant member maintained 1ts 
own principal place of business.37 


d. Pleading and Proof 


The general rules of pleading and evidence control In 
actions by and between associations and their members. 
A plaintiff suing on behalf of an association should aver 
that he is a member in good standing; and a member 
suing the association on a contract made with its agents 
should plead and prove their authority to bind the asso- 
ciation 


The usual rules of pleading apply in actions by 
and between associations and their mcmbers.?8 


A member bringing a suit on behalf of an asso- 
ciation for misapplication of 1ts funds must aver 
not only that he is a member, but that he is a 
member 2n good standing.®® 

A plaintiff, himself a member, suing an unincor- 
porated association on a contract made by an 
agent thereof 1s presumed to have known Imita- 
tions on the agency of those with whom he dealt, 
and must plead and prove the authority of the agent 
to create an association liability.40 


General rules of evidence apply 44 


pographical Union of North Amer-,89. United Brotherhood of Main- 


(1) An unincorporated association 
is not an indispensable complainant 
in a suit by members for an account- 
ing and to enjoin misapplication of 
its funds and misuse of its property 
—Roberts v. Kennedy, 116 A. 253, 18 
Del Ch. 138. 


(2) A properly designated officer 
of an unincorporated association may 
sue members, agents, and subor- 
dinate officers for an accounting, and 
to enjoin misapplication of its funds 
and misuse of its property, in the 
names of himself and other members 
in behalf of all—Roberts v. Ken- 
nedy, supra 


33. McDowell v, Joice, 86 NH. 1012, 
149 Il. 124, 


34 Hodgson v. Baldwin, 65 fll 6382. 


33. Boston Baseball Assoc Ve 
Brooklyn Baseball Club, 75 NYS 
1076, 87 Mise 621. 


36. Fitzpatrick v. International Ty- 


ica, 184 NW 17, 149 Minn. 401. 


87. Kaupke v Lemoore Canal & Ir- 
rigation Co, (CalLApp) 46 P.(2d) 
204. 


38 Bill held snifiicient 

A bill by members of subordinate 
lodges against the grand lodge and 
offivers thereof, seeking relief from 
reprimand and suspension arising 
out of an alleged interference of the 
grand lodge with another independ- 
ent organization, was held to state 
@ cause of action—Most Worshipful 
United Grand Lodge F & A. M. V. 
Murphy, 114 A. 876, 189 Md. 225. 


Answer held insuficlent to state 
defense to action on an unpaid sub- 
scription to life membership in an 
association.—Philadelphia Motor 
Speedway Ass'n v. Murphy, 71 Pa. 
Super. 451—Philadelphia Motor 
Speedway Ass’n v. Paulson, 69 Pa. 
Super. 888. 
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tenance of Way Employees and 
Railway Shop Labouera v Kennedy, 
116 A. 687, 18 DelCh. 106. 


40. Hale v. Hirsch, 199 NY.S. 514, 
205 App.Div. 808. 


Complaint held insufiicient 

In action against members of un- 
incorporated political party on agree- 
ment signed by certain officers, 
where the agreement annexed show- 
ed no intention to bind individual 
members, and the complaint did not 
definitely allege that the officers had 
such authority, 1t was insufficient — 
Hale v. Hirsch, 199 N.Y.S 514, 205 
App Drv. 808. 


41. Agreement not to collect certifi. 


Gate 
A member's agreement not to col- 
lect @ corporation’s certificates of 
indebtedness, purchased with money 
contributed to the association, was 
held not established—Houghton v 
Grimes, 135 A. 15, 100 Vt. 99. 
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§ 38. Foreign Associations 

Decisions as to foreign associations ordinarily 
involve the subject of “actions,” which will be 
considered in the next section. Later cases as to 
foreign associations involving other subjects than 
“actions” will be found in the Pocket Parts. 


§ 39. —— Actions 
a. In general 
b. Service of process 


a. In General 


As respects actions by or against forelgn associa- 
tions, the statutes of the forum, and not the statutes of 
the state of organization, control. 

In some states local statutes permitting an as- 
sociation to bring suits in 1ts own name, as hereto- 
fore considered in § 35, have been held to apply 
to foreign associations. 


Statutes authorizing suits against unincorporated 
societies without making all the members thereof 
parties defendant, heretofore considered in § 36, 
are purely local in their operation and are not bind- 
ing in other states,43 and, where a statute of the 
state of the forum provides a method of suing an 
unincorporated association by its recognized name, 
the courts of that state are not bound to, although 
they may through comity, follow the methods of 
procedure sanctioned by the domicile of the as- 
sociation, prescribing suit in the name of the presi- 
dent or treasurer of the society, to the exclusion 
of the method provided by the local statute.4* 


The courts of the forum may have jurisdiction 
over unincorporated associations organized under 


Fact of membership 

Hvidence held insufficient to prove 
membership of a person who depoait- 
ed money with the intention of tak- 
ing membership in a colony if his 
health perm.tted —Ferguson v. Liano 
Del Rio Co, 6 La App 584 


Participation in vote for resolution 
Complainant’s testimony that he 

did not vote for a particular resolu- 

tion was held insufficient to over- 


note 33 


546. 


come the official record and invali-| 46. US.—Gaunt v. Lioyds America 
of San Antonio, (DC Tex) 11 F 


date the resolution required to be 


unanimously adopted.—Plemenik v. Supp 787. 


Prickitt, 127 A. 342, 97 NJ Hq 340,|N Y—MacPherszon v. Joint Security 
242 NYS. 722, 187 


Corporation, 
Bise 646. 


36 ALR. 1527. 


42. NY—Clancy v. Terhune, 1 N Y. 
City Ct. 289 47. 

Ohio —King v. Nichols, 2 Ohio Dec. 
(Reprint) 564, 4 WestLJ. 25. 


6 CJ. p 1867 note 73. R. 787 
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43. Edwards v Warren Lunoline, 
etc, Works, 47 NB 503, 168 Mass 
564, 38 L.RA. 791—5 CJ. p 1871 


44 Saunders v. Adams Express Co, 
57 A. 899, 71 NJ Law 370, affirmed 
68 A. 1101, 71 NJ Law 520 


45. iAlacPherson v. Joint Sec Cor- 
poration, 242 N Y.S. 722, 137 Misc 


Pacific Typesetting Co. v. In- 
ternational Typographical Unuon, 
216 P 358, 125 Wash. 278, 82 AL 


7 C.J.S. 


the laws of another state and doing business in the 
state of the forum when there has been a compli- 
ance with local statutory provisions as to bringing 
suit against a voluntary association ,£5 and a for- 
eign wumincorporated association doing business 
within the state of the forum may be sued as an 
entity under statutes of the forum permitting suits 
against unincorporated associaiions eo nomine or 
by action against an officer thereof.16 


b. Service of Process 


Jurisdiction over a foreign association may be se- 
cured by service of process on a resident agent In com- 
plrarce with the law of the forum. 


Where a foreign association is doing business 
within the state of the forum, service of process 
on its agent has been held sufficient,£7 and, where 
a foreign unimcorporated association doing busi- 
ness within the state of the forum has failed to 
comply with local statutory requirements as to ap- 
pointment of an agent to receive service of process, 
the courts will treat it as a quasi corporation for 
the purposes of process, and will accept as sufh- 
cient, service of process on any agent or repre- 
sentative of the association whose character in re- 
lation thereto 1s such that he could reasonably be 
expected to give notice of the suit to his associa- 
tion 48 

Service on a resident corporate treasurer of an 
unincorporated association composed of nonresi- 
dents has been held sufficient, under statutes per- 
mitting suit against an association through suit 
against its president or treasurer, to confer juris- 
diction on the court of the forum as respects the 
association of nonresidents.*9 


48. Brotherhood of Railroad Train- 
men v Agnew, (Miss) 155 So 206. 


45. Bobe v Lloyds, (CCAN Y.) 
10 F (2d) 780, certiorari denied 
Lloyds v. Bobe, 46 SCt. 472, 270 
US 663, 70 L Ha 778, and distn- 
guishing Flexner v. Farson, 39 8. 
Ct 97, 248 U.S. 289, 68 L.Hid 250. 
But it was held that a syndicate 

of nonresident underwriters, each of 

whom contracted mdividually, which 

Syndicate the state had made no ef- 

fort to license, could not be sued by 

serving a corporation which exer- 
cise general supervision over the 
underwriters on theory that it was 
their treasurer, under N Y Gen Assoc. 

L § 13, permitting suits against as- 

sociations by suing the treasurer — 

U. S & Cuban Allied Works En- 

gineering Corporation v¥. Lloyds, (D. 

CN.Y.) 291 F. 889. 
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7 C.J.S. 


ASSOOLE EN NOM. In French Jaw, in a “société 
en commandité” an “associé en nom’ is one who 18 
hable for the engagements of the undertaking to the 
whole extent of his property.+ 


ASSOILE. Law French, to absolve, acquit, to set 
free or to deliver from excommunication.? 


ASSOILZIE. In Scotch law, to acquit defendant in 
an action; to find a criminal not guilty.? 


ASSORT. To separate and distribute into classes 4 

Assorted cargo. As generally understood, the 
phrase imports the idea of a miscellaneous cargo, 
a freight distributed into vanous sorts, or kinds, 
or classes, any cargo constituted of different ar- 
ticles, or a fair assortment of different articles 5 


ASSOUTH. Law French, quit, free, discharged.® 


ASSUME. 
Present Tense 


It has been said that “assume” is derived from 
the same root as the word which designates the form 
of action based upon a promise,’ and that its etymo- 
logical meaning 1s “to take on.”8 In its primary 
sense, the word has been defined as meaning to adopt, 


ASSOCIE EN NOM—ASSUME 


receive or take up or into;? to adopt, to become 
bound as another is bound, or to put one’s self in 
the place of another as to an obligation or liabil- 
ity,19 to engage, promise or undertake;?1 to put 
on, or to take formally and demonstratively;14 to 
take to or on one’s self, to take upon one’s self or 
to undertake, as to assume a responsibihty.1? In 
its derived sense, the word has been defined as to 
take in appearance only;1* to affeet, presume or 
pretend,15 to outwardly seem, put on deceitfully 
or take the semblance of ,16 to pretend to possess ;17 
to take fictitiously, as to assume the garb of humul- 
ity,18 giving the impress of an act calculated to mis- 
lead or baffle mquiry.19 The term implies knowledge 
or information 9 In particular connections, where 
supported by the corntext,2! the word includes the 
duty of payment,?2 imports a personal hability,*° 
and has been said to mean the same as the term 
“assumes to pay,” or “assumes and agrees to pay.’’24 
“Assume” has been held synonymous with “affect,” 
“appropriate,” “arrogate,” “claim,” “counterfeit,” 
“feign,” “postulate,” “pretend,” “put on,” “sham,” 
“take,” and “usurp;”*5 and has been contrasted with, 
or distinguished from, “conceal,” “deny,” “repudi- 
ate,”’26 and also “taking subject to.”47 


1. Black L D. 


Beason for the name 

This expression arises from the 
fact that the names of the “associés” 
so hable figure in the firm name or 
form part of the “société en nom 
collectif."——-Black L D 


@ Black L D. 


Spelled also ‘“assoile,” “absoule,” 
and “assoilyie”—Black L. D 


3 Black L D. 
4 Webster New Int D 


& Roberts v Opdyke, 40 NY 3269, 
262, 271, affirming 24 N.Y Super. 
287. 


6 Adams Gloss 


7. Hopkins v Erakine, 107 A 829, 
830, 118 Me. 276 


& Sharon v. Sharon, 16 P 346, 378, 
76 Cal 1L 


& Webster New Int. D quoted in 
Nickell v State, 288 NW 6508, 510, 
205 Wis 614. 


10. Lenz v Chicago & N W R. Co, 
86 NW. 607, 609, 111 Wis 193. 
il. Black L D, quoted in Alvord v. 
Banfield, 166 P 6549, 658, 86 Or 49, 
and Petteys v Comer, 54 P 818, 

814, 84 Or 36 


12, Webster New Int D quoted in 
Nickell v State, 288 NW 608, 610, 
205 Wis 614 


13. Iowa—Northwestern Classical 
Academy v Edmonds, 242 NW 489, 
50, 214 Iowa 810—Hakes v Franke, 
231 NW 1, 6, 210 Iowa 1169. 


Kan —Proctor Trust Co v Nezhart, 
288 P 574, 577, 180 Kan 698 

Me —Hopkins v Erskine, 107 A. 829, 
880, 118 Me 276 

Mich —International Mill & Timber 
Co v Kensington Heights Homes 
Co, 188 NW 798, 794, 215 Mich 
178, quoting Standard D 

NJ—Montclair Sav Bank v Par- 
tridge, 11 A 739, 740, 92 NJEHq 
51 

NY—Mann v. Ferdinand Munch 
Brewery, 121 NE 746, 748, 225 N 
Y 189 

Okl—<Anicker v Doyle, 202 P 3281, 
284, 84 OKL 62, quotung Bouvier L 
D 


Or—Alvord v Banfield, 166 P 549, 
552, 86 Or 49. 


Pa—Colliins v Oliver, 149 A. 647, 
649, 299 Pa %872—BSell Telephone 
Co of Pennsylvania v. Publc 
Sezvice Commission of Pennsylva- 
nla, 181 A 73, 76, 119 Pa Super. 
292 


Wis—Lenzs v Chicago & N. W R 
Co, 8 NW 607, 609, 111 Wis 198 
5 CJ p 1375 note 5, p 1876 note 16 


14 Webster D, quoted in Sharon 
v Sharon, 16 P 345, 878, 75 Cal 1 


15 lIowa—State v. Berlovich, 268 
NW 8653, 856 

Me —Hopkins v Erskine, 107 A. 829, 
880, 118 Me 276 

Wis —Nickell vy State, 288 N.W. 608, 
510, 205 Wis 614 

5 CJ p 1876 note 9. 
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16. New Standard D. quoted in 
Nickell v State, 288 N W. 508, 510, 
205 Wis 614 


17. Cal—Sharon Vv. Sharon, 16 P. 
$45, 378, 76 Cal 1 

Wis —Nickell v State, 288 NW. 508, 
610, 306 Wis 614. 


18. Century D, quoted in Jennette 
v. Coppersmith, 97 SH. 64, 66, 176 
NC 82 


19. Jennette v. Coppersmith, supra. 


90. Proctor Trust Co v Nerhart, 
288 P 6574, 577, 180 Kan 698. 


21. Springer v. De Wolf, 62 NB 
642, 543, 194 TlL 218, 88 AmSR. 
155, 56 LRA 4656—5 CI p 1876 
note 17, p 1877 notes 18-21. 


92. Lenz v Chicago & N W R Co, 
86 NW. 607, 609, 111 Wis 1938 


23. Schley v Fryer, 2 N.H 280, 100 


24 Flea—George E Sebring Co v. 
Hooker Hammock Farms, 184 So 
199, 200, 101 Fla 3888 

Pa—Collins v Oliver, 
649, 299 Pa. 372. 

5 C.J. p 1376 note 6 [a], [ce]. 


96. Cal—Sharon v Sharon, 16 P. 
$45, 378, 75 Cal 1 

Wis—Nickell v State, 288 NW 508, 
510, 205 Wis 614 


ge. Sharon v. Sharon, 16 P. 346, 878, 
75 Cal 1 


27. Klegman v Moyer, 266 P. 1009, 
1012, 91 Cal App 388. 


149 A. 647, 


ASSUME 


Phrases: “Agrees to assume,”25 “assume ‘a first 
lien note,’ 729 “assnme a lease,”®° “assume all respon- 


sibility for damages,”5! “assume all risk of acci- ; 


dent,’”32 “assnme a mortgage,’”®3 “assnme an aggre- 
gate indebtedness,”24 “assume a note and deed of 
trust,”55 “‘assyme’ her equitable proportion of the 
pubhe debt,”36 “assume liability,”37 and “wilfully 
use and assume the title of Doctor;”38 and also “as- 
sumes all the risks,”39 “assumes or claims nothing on 
bal."40 “acsnmes the payment of the mortgage 
debt,”!1 “assumes the risk,”42 and “which the said 
party of the second part assumes.’ 


Assumed 
Accepted or took to itself;44 claimed;45 pretended 


vania, 181 A_ 73, 
292 


98. Iowa.—Northwestern Classical 
Academy v Edmonds, 242 NW. 49, 
60, 214 Iowa 510 

Pa—Collins v. Oliver, 
649, 299 Pa. 372 

29. Townsend v Milliken, (Tex Civ 
App ) 294 SW. 988, 940 


149 A. 647, 


30. N.¥—Mann v. Ferdinand Munch 
Brewery, 121 N.E 746, 748, 226 
NY. 189 490 
Ohio.—Cincinnati, etc, R Co v In- 40. 


diana, etc, R Co, 7 NE 189, 163, 
44 Ohio St 287. 

SL. Corrigan Transit Co v Sanitary 
Dist. of Chicago, (Til) 187 F 361, 


84 Okl 62 
al, 
210 Iowa 1169 


“Ho contract an obligahon” equiv. 
alent.—U-Dmve-It Car Co v Freii- 
man, (LaApp) 1583 So 600, 602 


3& Nickell v. State, 238 NW. 5608, 
610, 205 Wis 614 

39. Morgan v Maissoum, atc, R Co, 
110 SW 978, 983, 50 Tex Civ App 


Anicrer v Doyle, 202 P. 281, 284, 


Hakes v. Franke, 281 NW. 1, 5, 


7 CJS. 


or supposed.£6 In a particular ¢onnéction, “assum- 
ed” ordinarily signifies promise to pay.47 


Phrases: “Assumed all the lessor’s obhgations,”48 
“assumed and agreed,’49 “assumed and promised and 
agreed to pay,”50 “assumed by party of the second 
part,”51 “gssymed in the absence of evidence to the 
contrary,”52 “assomed the chattel mortgage and 
note,”53 “assumed to be the guardian,”5¢ “facts which 
are assumed,”55 “msks he assumed,”55 “transferred 
to and assumed by,’’5’ and “which mortgages are aa- 
sumed by the purchaser ,”58 and also, as a participial 
adjective, “assumed capacity,”59 “assumed name,’’60 
and “assumed msk 761 


75, 119 PaSuper }54 Hopkins yv. Erskine, 107 A 829, 
830, 118 Me 276 


55. Jenkins v State, 21 NW. 282, 
239, 62 Wis. 49—5 CJ. p 1876 note 
15. 

Ba. Whllever v. Delaware, L & W. 
R Co, 99 A $21, 324, 89 NJ Law 
697 
“Dangers he undertook to look out 

for” eqmvalent.—Willever v. Dela- 

ware, lL, & W R Co, 99 A. 821, 324, 

89 NJ Law 697. 

57. International Mil] & Timber Co. 
vy Kensington Heights Homes Co, 


855, 70 CCA. 881 


32 St. Louis & S. Ry Co. v Stew- 
art, (Mo) 187 S.W 836, 839 


33 Flea—George HE Sebring Co v 
Hooker Hammock Farms, 184 So 
199, 200, 101 Fla 388 

Ind.—Hencock v Fleming, 
254, 255, 108 Ind. 533 


*% Iowa—Stout v Folger, 34 Iowa 
71, 75,11 Am.R 188 

Ohio —Tifin v Gniffith, 77 NE 1075, 
1076, 74 Ohio St 219 


35. Elegman v Moyer, 266 P 1009, 
1012, 91 CalApyp 338 
“Taking of property subject to 
encumbrance” of.——-Kleg= 
man vy. Bfoyer, 266 P. 1009, 1012, 91 
Cal App 3233 


36. Commonwealth of Virginia vy. 
State of West Virginie, 35 SCt 
795, 808, 288 US. 208, 59 LTLd 
1272 


*“Uniertaking to pay & percentsgs 
of principal of publho debt” distin- 
gushed.—Commonvwealth of Virg'n11 
v. State of West Virginia, 35 SCt 
795, 808, 288 US 208, 59 L Ed 1372 


37. La—U-Drive-It Car Co Vv. 
Freidman, (App) 153 So 600, 502 
Pa—Bell Telephone Co of Pennsyl- 
van'a V. Public Service Commission 
of Pennsylvania, 119 Pa Super. 292, 
181 A. 78, 765. 
“Guarantee” equivalent.—Bell Tel- 
ephone Co. of Pennsylvania v. Pub- 
luce Service Commission of Panasyl- 


3 N.E. 


“Hovation” dissingu'shed.—Hakes 
v. Franke 231 NW. 1, 5, 210 Iowa 
1169 
42. Southern Pac Co v. McCready, 

(CCACal) 47 F (2d) 8678, 676 

“Enoourters the rusk” disingza.sh. 
ed.--Southern Pac Co. v. McCready, 
(CC ACal) 47 F 18d) 673, 676—Tin- 
kle v St Lous & 8S F R Co. 110 
SW. 1086, 1098, 212 Mo 445. 

43. Montclair Sav Bank v Part- 
ridge, 111 A 739, 740, 92 NJBq 

SL 


#4 Cincinnat, S &C. R Co v. In- 
diana, B & W Ry Co, TNE 139, 
152, 44 Ohio St. 387. 

45. Jenkins v. State, 21 NW. 33832, 
289, 62 Wis. 49. 


48. Webster New Int D. quoted in 
Mangan v. Schuylkill County, 116 
A 920, 921, 373 Pa. 810 


47. State Bank of Avon vy. Sheldon, 
223 NYS 634, 636, 180 Misc 64 

48. <Alvord v. Banfield, 166 P 6549, 
563, 85 Or 49 


49. Jones v Eddy, 27 P. 190, 191, 90 
Cal. 147 


50. Lenz v Chicago & N W R Co., 
86 NW 607, 608, 111 Wis 198 


5i. Proctor Trust Co. v. Nelbart, 288 
P. 574, 577, 180 Kan. 698 


562. State v SBerlovich, (Iowa) 263 
NW 858, 8656. 


653. State Bank of Avon v Sheldon, 
228 NYS. 684, 635, 180 Mise 64. 
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188 NW 798, 794, 216 Mich. 178, 


68. Chase v Brandis, 264 N.Y.S. 509, 
512, 288 App Div. 440. 


Covenant to pay 

“The pla meaning of the term 
‘assumed’ ‘ was that the gran- 
tee, as a condition of his acquiring 
the property, covenanted to become 
Plimarily lable for the payment of 
the mortgage indebtedness ’’—Chase 
v. Brandis, 264 NYS. 509, 512, 2388 
App Div. 440 


58. Hopkins v Erskine, 107 A. 829, 
§30, 118 Me 276 


60. US—liIn re Richards Bros., (D. 
CMich) 206 F 932, 983 

N C—Befarah v Spell, 96 SH 949, 
176 NC 198—Jennette v Copper- 
smith, 97 SH 64, 65, 176 NC 82 

Pa—Mangan v Schuylkill County, 
116 A 920, 921, 278 Pa 810 

Wash —McCreery v Graham, 209 P. 
692, 694, 121 Wash 466. 

5 CJ p 1876 note 12 


“Fictitious name” equivalent—~ 
Mangan v Schuylkill County, 116 <A. 
920, 921, 273 Pa 810 

“Beal name” contrasted.—Mangan 
v Schuylkill County, 116 A. 920, 921, 
278 Pa 810. 


61. Ind—City of Linton v. Maddox, 
180 NB 810, 812, 75 Ind App 449. 
Ky—Norfolk & W. Ry. Co. v. Rob- 
inette, 78 SW (2d) 802, 808, 257 
Ky 558—Adames’ Adm’r v Callis & 
Hughes, 69 SW (2d) 711, 712, 2538 
Ky. 882—Robinette v. Norfolk & 


7 C.d.58. ASSUME—ASSUMPSIT 


Assuming ASSUMPSIT. Latin, literally, he undertook; he 
Present participle of “assnme.’’62 promised; hence a promise or engagement by which 


Phrases: “Assuming the master’s negligence,”63 | one person assumes or undertakes to do some act 
“assuming the payment of the mortgage,”64 and “as- | or to pay something to another.®6 
suming the plaintiff was a credible witness.”65 


W. Ry. Co, 60 SW (2d) 844, 249,69. Webster New Int D. distinguished.—Haencock wv Fleming, 
Ky 93—Burton Const Co v Met- 6. Fe a 8NE 254, 255, 103 Ind. 583. 
calfe, 172 SW. 698, 702, 162 Ky unter v. Colfax Consol Coal! es. Summons v. Brooks, 84 NEL 176, 
866. Co, 154 NW 1087, 1044, 175 Towa! 76 a60 ares 219, 

N H—vVidal v Town of Errol, 162 A| 245, LRAi917D 15, Ann Cas 1917E : 
932, 286, 86 NH. 1. 803. 66. Black L. D See also Assumpait, 


Action of § 1. 
“Ineurred risk” 4d: 
Pitteburgh, C, C & St. L Ry Co |°™ Hancock v. Fleming, 3 N.H. 264,/ , const pro rate—he undertook 
v. Hoffman, 107 NE. 816, 817, 67 Ind. 255, 103 Ind. 588 according to the proportion. Adams 
App. 481, “Buying subject to the mortgage”/ Gloss. 


, 102 


7, O.d.8. 


ASSUMPSIT, ACTION OF 


This Title includes actions of assumpsit, asdistinguished from other forms of action; nature and scope of 
the remedy in general; grounds of such actions and defenses thereto; by and against whom they may be 
maintained; proceedings therein; review of proceedings; and costs in such actions. 


Matters not In this Title, treated elsewhere In this work, see Descriptive-Word index 
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7 O.J.8. 
§ 1. Nature and Scope of Remedy 


The action of assumpsit is the common-law remedy 
for the recovery of money damages for the breach of a 
simple contract. 


The action of assumpsit! 1s an action for the 
recovery 2i damages for the nonperformance of 
an oral or simple written contract.2 While 1n its 
origin and early development, assumpsit was an 
action ex delicto, a species of the action of tres- 
pass on the case, it has become, as discussed in 
the title Actions § 33, strictly an action ex con- 
tractu, a remedy for the enforcement of simple 
contracts expressed by the parties or umplied by the 
law from their acts.’ 

Assumpsit is divided into two distinct branches, 
namely, general assumpsit, which 1s the remedy for 
implied contracts, and special assumpsit, which is 
based on an express contract 4 


1. Assumpat 


ASSUMPSIT, ACTION OF 


§ 2, —— General Assumpsit and Common 
Counts 


General assumpsit, or the common counts, Is a rem- 
edy of equitable character, although one at law, to 
enforce Implied promises or contracts. 


General assumpsit 1s an action of assumpsit 
brought upon the promise or contract implied by 
law 1n certain cases.5 In this form of action plain- 
tiff ignores the express undertaking, if any, and 
grounds his action on an implied contract springing 
from a consideration received.® 


General assumpsit embraces what are known as 
the common counts, so called because they are 
general forms commonly used in practice for the 
various classes of claims arising most frequently 
in assumpsit.’ These counts have been classified 
as (1) indebitatus assumpsit, (2) quantum meruit, 


of Franklin v. Hermitage HDngineer-; Or—Smith v Rubel, 13 P (2d) 1078, 


(1) “Assumpsit” substantively “is 
@ promise or undertaking, either ex- 
press or implied, made either orally 
or in writing not under seal ”—dHol- 
comb v. Kentucky Union Co, 90 SW. 
(2d) 25, 27, 262 Ky. 192—5 CJ. p 
1380 note 1. 

(2) “Hixpress assumpsit,” by the 
common law, 18 an undertaking made 
orally, by writing not under seal, 
or by matter of record, to perform 
an act or to pay a sum of money to 
eanother.—-Board of Highway Com’rs 
v. City of Bloomington, 97 NE 280, 
268 DLL 164—Anderson v Biesman & 
Carrick Co, (TllApp ) 4 NE (2d) 689 

(3) “Imphed assumpsit” at com- 
mon law is an undertaking presumed, 
in law, to have been made by the 
party from his conduct, although he 
has not made any express promise. 
—Board of Highway Com’rs vy. City 
of Bloomington, supra—Andeéison V. 
Biesman & Carrick Co, supra—wW1l- 
lenborg v. [Illinois Cent. R. Co., 11 
TILApp 298, 3032. 


2 Del—Hurlock v. Murphy, 2 
Houst 6650. 

Fla—Hullsborough County v Ken- 
sett, 144 So 893, 188 So. 400, 107 
Fla 237—Hasen v Cobb, 117 So 
858, 96 Fla i161—Borden Lumber 
Co v South Atlantic Dry Dock 
Co, 101 So 846, 88 Mla 166 

1—Bates v Bates Mach Co, 82 N 
Hi. 911, 280 DL 619, reversing 120 
TlliApp 663 

8C—Welborn v. Dixon, 49 SE 2832, 
70 SC 108, 3 AnnCas. 407—Rose 
v. Beatie, 11 8.C.L. 538. 

‘Tenn —Town of Franklin v Hermit- 
age Hngineernng Co, 12 Tenn App 
434 

5 CJ p 1880 note 4. 

“Assumpsit is a proper remedy for 
the breach of any simple or un- 
sealed contract, whether verbal or 


ing Co, supra 

S&S Fla.—Hilisborough County v 
Kensett, 144 So 398, 107 Fla 287 
-—Hazen v. Cobb, 117 So 858, 96 
Fla 151—Borden Lumber Co v 
South Atlantic Dry Dock Co, 101 
So 846, 88 Fis. 166. 

Hawail—Braham Vv. Honolulu 
Amusement Co, 21 Hewal 6583. 

5 CJ pv 13881 note 25 

See Eldred v. Colvin, 206 TILApp 2. 


Agreement in lien of alhmmozy 

Action held not to be an action of 
assumpsit to recover alimony, but 
an action to recover sums in lieu 
thereof, which became due and pay- 
able under the terms of an agree- 
ment between the parties —-Newman 
v. McComb, 71 SE. 624, 112 Va. 408 


4 Fla—Haszen v. Cobb, 117 So. 858, 
96 Fla 151. 

Tll—Board of Highway Com'‘rs wv. 
City of Bloomington, 97 NH. 280, 
253 Dll 164, AnnCasi913A 471— 
Anderson v. Biesman & Carrick 
Co, (App) 4 NE (2d) 689 

EKy—Holecomb v. Kentucky Union 
Co, 90 SW (2d) 25, 262 Ky. 192 

Mich—kXristoffy v Iwansk1, 287 N 
W 83, 255 Mich 326. 

§SC—Byers v Bostwick, 9 SCL 175 

5 CJ p 1880 notes 5, 6. 


& Bouvier lL. D—6 CJ. 
note 7 
Contracts in fact are sometimes 
implied in law—City of Norfolk v. 
Norfolk County, 91 SH 820, 120 Va. 
356. 


6. Ala—Allen vy M Mendelsohn & 
Son, 98 So 416, 207 Ala 687. 

Fla—Hazen v. Cobb, 117 So 8:58, 
96 Mla 151 

Ky—Holcomb v. Kentucky Union 
Co, 9090 SW (2d) 25, 28, 262 Ky 
198 

Mich—De Croupet v Frank, 180 N. 


Dp 1380 


written, expreag or implied."—Town| W. 868, 212 Mich 465. 
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140 Or 422, 87 ALR. 644. 
Pa—wWitten v. Stout, 131 A. 360, 
284 Pa 410. 
Va—City of Norfolk v. Norfolk 
County, 91 SE 820, 120 Va. 8656 
5 CJ p 1880 note 8 
See Garmire v McDonough & Co, 
197 TlLApp. 527 
“The action of assumpsit predicat- 
ed on @ contract implied in law is 
not a contract obligation in the 
true sense, but a quasi contract, con- 
structively imparted by law, as 
where one has received money or 
service or property under such cir- 
cumstances that in equity and good 
conscience he ought not to retain 
1t, in which case the plaintiff may 
recover in an action in form ex 
contractu”"—Holcomb v. Kentucky 
Union Co, supra. 
7% Hazen v. Cobb, 117 So 8653, 96 
Fla 161 
Common counts: 
Bor 
Goods sold and delivered see 
Sales § 440 [655 CJ. p 954 note 
89=-p 955 note 69] 
Money 

Lent see Money Lent § 1 et 
seq [41 C.J p 3 note 2 et 
seq]. 

Paid see Money Paid § 6 et 
seq [41 CJ p 20 note 82 et 
seq]. 

Received see Money Received 
§ 1 et seq [41 CJ. p 28 note 
2 et seq]. 

Use and occupation see Use and 

Occupation § 1 et seq [66 C.J. 

p 81 note 8 et seq]. 

Work and labor see Work and 

Labor $ 37 et seq [71 CJ p 

110 note 35 et seq] 

On account stated see Account 
Stated § 58 et seq. 
Suit on original consideration where 
instrument materially altered see 
Alteration of Instruments j 9. 


§ 2 


(3) quantum valebant, and (4) insimul computas- 
sent, or account stated§ However, two of these 
counts, quantum meruit and quantum valebant, are 
practically obsolete, and are regarded as being un- 
necessary im any case? since plaintiff may recover 
under an indebitatus count, although the amount is 
not fixed or certain!® Of the two remaining 
counts—one, insrmul computassent or account stat- 
ed, is treated specifically in the title Account Stated § 
58 et seq. Therefore, in this Title, when the terms 
“reneral assumpsit” or “common counts” are em- 
ployed, they will ordinarily mean indebitatus as- 
sumpsit, or the indebitatus counts. Indeed, the 
three terms, “gcneral assumpsit,” “common counts,” 
and “indebitatus assumpsit,” have become, for all 
practical purposes, interchangeable, and are em- 
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General assumpsit, although an action at law,1!@ 
is a remedy of equitable character,!! liberal in 
form,14 and greatly favored by the courts15 WNot- 
withstanding, however, its equitable nature, it is 
not a substitute for a proceeding in equity to cor- 
rect mistakes,16 nor does 1t supply the purpose of 
an action on the case for fraud and deceit.17 


§ 3. Special Assumpsit 

Special assumpsit is an action of assumpsit which is 
grounded on the breach of an express promise. 

Special assumpsit is an action of assumpsit 
brought upon an express contract or promise 18 
In special assumpsit plaintiff’s action 1s necessarily 
founded on some actual express undertaking or 
promise to pay money or to do or to omit doing 


ployed by the courts without discrimination.14 


& Nugent v. Teachout, 35 NW 264, 
67 Mich. 571—5 C.J p 13881 notes 
10-18 

® Parkersburg & Marietta Sand Co 
v. Smith, 85 SH 616, 76 W Va. 
246—5 CJ p 1881 notes 14, 15. 


10. Fla—Borden Lumber Co v 
South Atlantic Diy Dock Co, 101 
So. 846, 88 Fla 166 

RiI—Parker v. Macomber, 24 A 464, 
17 RI 674 

Tenn—~-Thompson v. French, 10 Yer- 
gor 452 

5 CJ. p 1881 note 16. 


11. Terms need without discrimina- 


tion 

(1) “General assumpsit.”"—Robert- 
son v Business Boosters, 98 So. 372, 
210 Ala 460—Town of Albertville v 
Yooper, 72 So. 258, 196 Ala 642— 
Vermont Mut. Ins Co. v. Van Dyke, 
166 A 906, 105 Vt. 257. 

(2) “Common counts.”—Interna- 
tional Shoe Co. v. Dodd, (Ala App ) 
162 So. 260—De Croupet v. Frank, 
180 N.W. 368, 212 Mich 465—Par- 
kersburg & Marietta Sand Co vy. 
Smith, 85 SH. 516, 7 W.Va. 246. 


(8) “Indebitatus assumpsit.”—Gar- 
mire v. McDonough & Co, 197 IL 
App. 527—Tripp v. Park St Motor 
Corp, 118 A. 793, 122 Me. 59—San- 
ders v. Ragan, 90 $.H. 777, 172 NC 
613, LRAI917B 681. 


12. Philpott v. Superior Court in 
and for Los Angeles County, (Cal.) 
36 P.(2d) 636, 640 
“The action is in form ex con- 

tractu, but the alleged contract be- 

ing purely fictitious, the mght to re- 
cover does not depend upon the prin- 
ciples of privity of contract between 
the plaintiff and the defendant, and 
no privity is necessary. .. . The 
right to recover is governed by prin- 
ciples of equity, although the action 
is at law The action 1s mauntain- 
able in all cases where one person 

Aas received money or its equivalent 

under such circumstances that in 


some particular 


equity and good conscience he ought 
not to retain it, and which, ex squo 
et bono, belongs to another "—Phil- 
pott v. Superior Court in end for 
Los Angeles County, supra. 


13. Ala—McCoy v. Jefferson Coun- 
ty, 169 So. 305, 807—Robertson v 
Business Boosters’ Country Club, 
98 So 272, 210 Ala 460—Allen v 
M. Mendelsohn & Son, 98 So 416, 
207 Ala. 527, 31 ALR 1068—Town 
of Albertville v. Hooper, 72 So 
258, 196 Ala. 642 

Fla—Brevard County Bwildinmg & 
Loan Ass’n v. Sumrall, 133 So. 888, 
101 Fla 1189. 

Mass—Proprietors of Quincy Canal 
Co. v. Newcomb, 7 Metc. 276, 89 
Am D. 778. 

Mich—De Croupet v Frank, 180 N 
W. 368, 212 Mich 4665. 

N C—Sanders v. Ragan, 90 SH. 777, 
172 NC. 612, LRAi1917B 681, 

Ohio. Bates v Whinifrede Coal Co, 
4QOhi0o NP (YS) 265. 

Or—Smith v. Rubel, 18 P.(2d) 1078, 
140 Or. 422, 87 ALR 644. 

Vt—Green Mountain Mut Fire Ins. 
Co. v. Van Dyke, 165 A. 909, 105 
Vt. 264—Vermont Mut. Fure Ins. 
Co. v. Van Dyke, 165 A. 906, 105 
Vt. 257 

W.Va.—Davis v. International Har- 
vester Co. of America, 157 SH. 584, 
110 WvVa 121, 88 ALR 994— 
Burke v. Nutter, 91 S.H. 812, 79 W. 
Va. 743. 

5 CJ. p 1881 note 18. 


14. Ala—Tipton v. Duke, 127 So 
524, 321 Ala. 7T—Allen v. M. Men- 
delsohn & Son, 93 So. 416, 207 
Ala. 527, 81 ALR. 10638. 

Or.—Smith v. Rubel, 18 P (2d) 1078, 
140 Or. 422, 87 ALR 644. 

5 C.J. p 1881 note 19. 


15. Ala.——Tipton v. Duke, 127 So. 
524, 221 Ala. 77—Allen v. M Men- 
delsohn & Son, 93 So 416, 207 Ala. 
527, 31 ALR 1063 

N ifi—Sceva vy. True, 53 N.H. 637. 
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thing.19 Whether the cons:dera- 


Or—Smith v Rubel, 18 P.(2d) 1078, 
140 Or 422,87 ALR 644. 
5 CJ p 1881 note 20 


16 Hidman vy. Drewes, 269 Ill App. 
264 


Accounting and settlement 

Agssumpsit does not lle to impeach 
@n accounting and settlement for al- 
leged fraud or muistake—Town of 
Morgantown v, Millner, 107 SE 209, 
181 NC. 364. 


Fraud in the inducement 

A grantee of realty, who by terms 
of deed assumed mortgages, cannot 
recover in assumpsit interest fraudu- 
lently represented by the grantor- 
defendant to have been paid, his 
remedy being reformation in equity. 
-—Hidman v. Drewes, 269 Ill App. 
264. 
Partnership settlement 

(1) Assumpsit does not lie for the 
Purpose of reviewing and revising a 
partnership settlement—Pfiffer vy. 
Bauer, 122 DLApp 625. 


(2) However, the mere fact that 
Dlaintif! was to be compensated by a 
percentage of the profits does not 
in itself establish a partnership, and 
in such @ case assumpsit will he— 
Page v Koons, 32 Pa.Co 496 


17. Brevard County Building & 
Loan Ass’n v Sumrall, 188 So. 
888, 101 Fla 1189 See Tolman v. 
Steele, 209 Ill App 554. 


18 Fla—Realty Holding Corpora- 
tion v. Noggle, 121 So 888, 97 
Fla. 648—Ackley v. Noggle, 121 So. 
882, 97 Fla 648. 

Ky—Holeomb vy. Kentucky Union 
Co, 90 SW (2d) 25, 262 Ky. 192. 

5 CJ. p 1380 note 5. 


i9. Fla—dHaszen v. 
853, 94 Fla. 161. 
Ky—Holeomb v. Kentucky Union 

Co, 90 SW.(2d) 25, 262 Ky. 193. 
Tenn—Thompson v. French, 10 Yerg. 
452. 
5 CJ. p 1880 note 6. 


Cobb, 117 So. 
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tion be executed or executory is immaterial.20 


It 1s the only 1emedy which is strictly grounded 
on the breach of an express simple contract,?! and, 
where such a contract exists open and unexecuted, 
special assumpsit 1s, subject to certain exceptions 
hereimafte1 discussed in § 9, the only form of as- 
sumpsit available. 


§ 4. —— Contract Essential 


A contract, express or implied, ts necessary to sup- 
port assumpsit. 

The action of assumpsit, as the derivation of the 
word implies,“ 1s founded on an undertaking or 
promise,“3 and the courts have frequently and re- 
peatedly stated that a contract, express or umplied, 
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is necessary to support it.24 


While originally the action of assumpsit was 
limited in its scope to true contracts,25 a true 
contract, in the sense that the parties have entered 
into an actual agreement, is not now considered 
essentzal,26 as the courts have extended the remedy 
to include cases where the obligation arises not out 
of contract, but from the application of equitable 
principles to the circumstances.*7 In such a case 
the obligation and the fictitious promise out of 
which it, in theory, springs are imposed by the law 
without reference to the intentions of the parties 
and often against their expressed intentions, for 
the purpose of allowing the remedy by action of 
assumpsit.?8 


#0. Thompson v French, supra. 
21. Hazen v. Cobb, 117 So. 8538, 96 
Fla. 161. 


eo. “Assumpsit” is a latin word, 
meaning “he has undertaken.”— 
Bouvier Il. D. 


23. Ala—lIvy Coal, etc, Co v. Long, 
36 So 722, 189 Ala. 635 

Me—Trpp v. Park Street Motor 
Corp, 118 A. 798, 122 Me 69. 


4 Ill-—-People v. Old Second Nat 
Bank, 180 NB 408, 347 Dl 640— 
Board of Highway Com’rs v City 
of Bloomington, 97 NH 280, 253 
rl. 164. 

Me—Tripp v. Park Street Motor 
Corp’n, 118 A. 798, 122 Me 59. 

Md—Houston v. Monumental Radio, 
148 A. 536, 158 Md 292 

Mo.—Peters v McDonough, 37 8.W. 
(24) 580, 327 Mo 487. 

Va.-—Casey v Walker & Mosby, 95 
SE 484, 122 Va. 465. 

5 C.J. p 1881 note 28. 

Implied contracts generally see Con- 
tracts § 4 [18 CJ. p 240 note 
2@—p 245 note 73]. 


OGritolam of broad use of term “im. 
plied contracts” 

(1) “It 18 urged with much force 
that treating the action as m as- 
sumpsit, it is based upon 4a quasi 
contract, which it 18 a misnomer to 
call an implied contract, wanting, 
as it 18, in most of the elements of a 
true contract. .. . It does not 
promote clear thinking to embrace 
an one classification two things s0 
essentially different as an obligation 
based on the consent of the parties 
and one imposed by law, from mo- 
tives of public policy, frequently 
against the intention of the parties. 
But, however unscientific such a 
classification is, simple implied con- 
tracts are wsually subdivided into 
contracts implied in fact and con- 
tracts implied in law. The first, it 
is needless to say, is a true contract, 
the agreement of the parties being 
inferred from the circumstances, 
the latter but a duty umposed by law 


and treated as a contract for the 
purposes of the iemedy only "—Ne- 
vada Co. v. Farnsworth, (CC Utah) 
89 BF. 164, 165. 


(2) Excellent discussions of same 
question —Woods v Ayres, 89 Mich. 
845, 38 AmR 396—Sceva v. True, 53 
NH. 627—Wiillard v Doran, 48 Hun 
(N.Y) 408—Hertzog vy. Hertzog, 29 
Pa. 465 


Salary due under city ordinance 
Under an act for the incorporation 
of cities, providing that the salaries 
of all city officers must be fixed by 
ordinance by the common council, it 
has been held that a city officer can- 
not sue in assumpait, as on an im- 
pled contract to recover an alleged 
balance on salary as such officer 
there beng no such implied contract. 
—Braszil v. McBride, 69 Ind 244 


25. Mich—wWoods v. Ayres, 39 Mich 
845, 88 AmR. 396 

Oki—Thurlwell vy Rabbit, 2385 P. 933, 
110 Okl 285—Allsman v. Oklahoma 
City, 95 P 468, 21 Okl 143, 68 L. 
RA(NS) 511, 17 AnnCas 184 

Va—City of Norfolk v. Norfolk 
County, 91 SH 820, 120 Va. 356 


26. Gontract in fact unnecessary 

“It was not essential that there 
was in fact a contract in the sense 
that the parties had entered into an 
agreement, elther express or implied, 
as to the subject-matter of plaintiffs 
cause of action All that was nec 
essary was that defendant had re- 
ceirved benefits which imposed upon 
him a duty to the plaintiff, so that 
upon equitable grounds a promise 
was implied by law that the defend- 
ant should respond to the extent of 
the benefits received Such 24 rela- 
tion between the parties, because of 
the promise which had not been 
made in fact, but which the law 1m- 
plied, has been termed @ quasi-con- 
tract "—Anderson v. Caldwell, 146 8. 
W. 444, 242 Mo 201, 207. 


a7. 
Ins. Co. v. Smith, 145 So. 6651, 236 
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Ala 142—Allen vy M. Mendelsohn 
& Son, 93 So 416, 207 Ala 6587. 
Cal—Philpott v. Supenor Court im 
and for Los Angeles County, 36 P. 

(2a) 685. 

Hli—Board of Highway Com’rs v. 
City of Bloomington, 97 NH 280, 
253 Dil. 164. See Garmire v. Me- 
Donough & Co, 197 Dl App. 627. 

Mich —Woods v, Ayres, 89 Mich. $45, 
88 Am R. 396 

NC.—Town of Morgantown v. Mill- 
ner, 107 SH. 209, 181 NC. 364— 
Sanders v Regan, 90 SH. 777, 172 
N.C. 612, LRA1917B 681. 


Oki —Thurlwell v. Rabbit, 285 P. 
928, 110 Okl 285. 
Vt—Beauregard v. Orleans Trust 


Co, 182 A. 183 
Va-—City of Norfolk v Norfolk 
County, 91 SEH 8320, 120 Va. 856— 
Lawson's Hrecutor v. Lawson, 16 
Gratt (67 Va.) 230, 80 AmD 702 
W Va—Burke v. Nutter, $91 SE. 813, 
79 W.Va. 743. 


Simple or umplied by law 

Agssumpsit may be maintained for 
the recovery of damages for the 
breach of nonperformance of & sim- 
ple contract or on a contract im- 
pled by law from the acts and con- 
duct of the parties —HEllsborough 
County v. Kensett, 144 So. 893, 107 
Fla 237, affiming 1388 So. 400, 107 
Fla. 2387. 


2 U S—Nevada Co. v. Farnsworth, 
(CC.Utah) 89 BF. 164, 

Ale.—Allen v. M. Mendelsohn & Son, 
93 So. 416, 207 Ale. 537. 

CalL—-Philpott v. Superior Court in 
and for Los Angeles County, 86 P. 
(2d) 6385. 

Hl—Board of Highway Com’rs iy. 
City of Bloomington, 97 NH 280, 
258 Ill. 164. 

Ky.—Holeomb v. Kentucky Unior, 
Co, 90 S.W.(2d) 25, 262 Ky 192. 

Mich—Woods v Ayres, 39 Mict, 
845, 38 AmR. 896. 


Ala —Connecticut General Life|NH—Sceva v. True, 58 NE. 627--. 


Bixby v. Moor, 6561 N.HL 402. 
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Consideration. ‘The necessity of consideration, 
however, 1s by no means dispensed with,*? a valu- 
able consideration is absolutely essential to support 
the action of assumpsit.20 


An equitable estoppel may enable a party to main- 
tain assumpsit, where in fact, there was no con- 
tract.81 


§ 5. Grounds and Form of Action Appropri- 
ate Thereto 
The violation of any simple contractual or quasi! con- 
tractual obligation furnishes a ground for an action of 
assumpsit. 

As previously stated in section 1, the action of 
assumpsit 18 an action for the recovery of dam- 
ages for the nonperformance of an oral or simple 
written contract; this contract may be express or 
imped, or for the payment of money, or for the 
performance or omission of any other act.82 In 
the absence of special statutory authorization as- 


Or—Smith v Rubel, 18 P (2d) 1078, 
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sumpsit will not lie in any other cases.28 The 
form of action for installments already accrued is 
not affected by the fact that plaintiff has certain 
articles of defendant which he was required toe 
deliver on termination of the contract.34 


§ 6. Express Contracts in General 


Generally only special assumpsit can be grounded on 
an unexecuted express simple contract. 

In general, if an express simple contract still un- 
executed on plaintiff's side exists, the only remedy 
at law touching the subject matter of the contract 
18 special assumpsit. Indebitatus assumpsit will not 
lie.85 The several exceptions to this rule are dis- 
cussed under § 9 infra. 


Plaintiff may be held to affirm the contract with 
all its amcidents when he brings assumpsit,36 and 
a cause of action under an express contract cannot 
be so divided that recovery can be had partly on a 
general count and partly on a special 37 


therefor, created an estoppel to deny |Ind—Hoagland v. Moore, 2 Blackf. 


140 Or 433, 87 ALR 644 
Pa—Hertzog v Hertzog, 29 Pa. 465. 
Vt—-Beauregard v. Orleans Trust 

Co, 182 A. 182—Morse v. Kenney, 

89 A 865, 87 Vt. 445. 

Fictitious promise 

“The legal obligation springs from 
the promise, in this case, implied 
by law”—Tripp v Park Street Mo- 
tor Corporation, 118 A. 798, 794, 1322 
Me 69 
andependent of agreement 

“Liability exists from implication 
of law arising from facts and cir- 
cumstances independent of agree- 
ment or presumed intention, based 
on the doctrine that one shall not 
be allowed to enrich himself unjast- 
ly at the expense of another, the 
Implied agreement being one defin- 
ing the duty of the defendant rather 
than his intention”—Beauregard v 
Orleans Trust Co, (Vt) 182 A 183, 
188 


mxpress declarations immaterial 

A. promise may be implied by law 
notwithstanding contrary express 
declarations —Central Bmdge Corp 
v. Abbott, 4 Cush (Mass) 4738. 

29. City of Norfolk v Norfolk 
County, 91 SH 820, 120 Va 866. 
30. Ala—Ivy Coal, ete., Co. v Long, 

86 So 722, 189 Ala 685 
Va—City of Norfolk v. Norfolk 
County, 91 SH 820, 120 Va. $656. 
5 CJ p 1882 note 30. 
SL. Elliot Hospital v. Turcotte, 105 
A 361, 79 NH 110 
Zstopped to deny promise 
If a hospital patient accepted 
board and treatment, his concealment 


his promise to pay, upon which as- 
eumpsit les—Eillot Hospital v 
Turcotte, 105 A. 261, 79 NH. 110 


Marsh. 247. 
NH—Hill v. Davis, 3 NH 384— 


Chauncey v. Yeaton, 1 NH 161. 
5 CJ p 1888 note 36. 
Money admittedly due 

Where defendant admitted that 
certain money belonged to plaintiff 
and promised to pay it, assumpsit 
was the proper remedy.—M H Hoff- 
man, Inc v Bernstein Film Produc- 
tions, 183 P. 298, 42 CalApp 12. 


Beward or prize 

(1) Assumpsit is the ordinary 
form of action for the recovery of a 
reward —Madison First Nat Bank 
v. Hart, 65 Ill. 62—Symmes v. Fra- 
sier, 6 Masa 344, 4 AmD 142—Fur- 
men v Parke, 21 NJ Law 810—Fitch 
v Snedaker, 88 NY. 248, 97 AmD 
791. 


(2) It will also He for the recov- 
ery of @ prize—Muinton v F G 
Smith Piano Co, 86 AppDC 187, 88 
LRA(NS) 3805. 


33. Kinney v. McNabb, 44 App DC. 
840—5 CJ. p 1888 note 37. 


m& <A. P. Carrico & Son v. J. E Du- 
val Printing Co., 121 So 69, 219 
Ala. 65. 


385. Colo—Alta Investment Co vy 
Worden, 53 P 1047, 25 Colo 215 
Fla —Hazen v. Cobb, 117 So. 858, 96 

Fila. 151. 
Ga—Thomas N Baker Lumber Co 


167—Cranmer v. Graham, 1 Blackf. 
406 
Iowa-——Boyce v. Timpe, 89 NW 88. 
Me—Weston v. Davis, 24 Me 874 
Md —WWaddell v. Phillips, 105 A 771, 
183 Md 4987—Oldewurtel v. Bevan, 
84 A 66, 117 Md 646 
Mich-—Mitchell v Reolds Farms Co, 
256 NW 445, 268 Bich %01—Puier- 
son v. Spaulding, 27 NW. 865, 61 
Mich 90 


AIiss —Drake yv. Surget, 86 Miss. 458. 

N Y—Mead v. Delgoyer, 16 Wend. 
632 

NC—Harris v. Buie, 168 SE. 693, 
202 NC 684. 

Ohio —Ginther 
St 104 

RI—Massachusetts Collectnge & 
Rating Agency v. Crudell, 74 A. 
177, 30 RI 193 

Vt—Royalton v Royalton, 
Turnpike Co, 14 Vt 311 

W Va—Max Biederman, Inc v. Hen- 
Gerson, 176 SH 483—Muinotti v. 
Young, 127 SE 918, 99 WVa 97 
—Whitaker-Glessner Co. v. Subur- 
ban Brick Co, 104 SH 62, 86 W. 
Vo 621—Standard Fashion Co. v. 
Lopinsky, 101 SE 152, 84 W.Va. 
528—Thomas v. Mott, 88 8... 661, 
78 WVa 113. 


Wis —Simmons v. Putnam, 11 Ws. 
201 
5 CJ. p 1886 note 68. 


36. Conn—Shoninger v Peabody, 17 
A. 278, 567 Conn 42,14 AmMSR. 88. 

Pa-——Rutter v. Gable, 1 Watts & S. 
108 


v. Schultz, 40 Ohio 


etc, 


v Atlantic Mill & Lumber Co, 102|5 CY P 1886 note 70 [a] 


SH. 185, 24 Ga App 749 


of an understanding with his em-/Ill—Sergo v. Bloch, 268 IllApp 198 


ployer that the employer would pay, 
and that he would not be liable 


-——Peyton vy. McLennan, 129 Ill App |N Y—Hogg ss. 


654. 


112 


37. Mich-——Beecher v. 
Mich. 181 


Pettee, 40 


Larchmont 
Club, 184 NYS 1079. 


Yacht 
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§ 7. —— Contracts of Record 


Assumps't will not lie on a claim of record. 

Where a claim exists only as a matter of record, 
as a general rule, assumpsit docs not lie to recover 
1128 Under such ci:cumstances an action of debt 
is the remedy, as shown in the title Debt § 2 [18 
CJ p/7 note 8/], and in the title Judgments § 
851 [34 CJ. p 1083 note 37], § 870 [p 1108 note 
28] The rule extends to cases where there has 
been a subsequent express promise to pay the debt °9 


§ 8. Instruments under Seal 


In the absence of statute, assumpsit will not lie upon 
a sealed obligation 


In the abserce of a statute permitting it,f9 as- 
sumps.t can never be grounded upon a sealed :n- 
strumer: ‘1 If, however, there 1s a subsequent 
agreement, founded upon some new consideration 
to pay the dcht cr perform the ccntract or 1f the 
terms of th2 sealed instrument are varied by a sub- 
sequent sumpic contract, or by other proceedings 
constituting an abandonment or waiver of its pro- 
visions, asstimpsit will lie on the new or modified 
contract.44 


Where plaintiff has executed the consideration 
for defendant’s covenant and defendant has failed 
to perform, it has been held that assumpsit will lie 
to recover the consideration paid.48 Also, where 
promissory notes were given to secure the perform- 
ance of a covenant, it was held that a merger was 
not effected, and that assumpsit would lie on the 
notes.44 Further, it has been held that, 1f a con- 
tract, under seal, is so executed that it will not 
authorize a party injured by its breach to sue 
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upon it,45 if it is not the cause but only the m- 
ducement to the action,*§ if it contains no covenant 
for payment or performance to the party to be ben- 
efited, or to some other person for his use,*? or 
if the action is against the grantee of a deed poll, 
although the promise is expressed therein,‘® as- 
sumpsit will lie. 


Assumpsit will lie against a principal, where the 
sealed instrument was executed by an agent whose 
authority was not under seal, since in such a case 
the principal cannot be bound otherwise than on 
a simple contract‘ Likewise, 1t has been held 
that an insirument having both the form and sub- 
stance of a bond, with the exception of the seals 
of the parties, may be declared on in assumpsit 
as a simple contract59 It has also been held that 
an action for work done and materials furnished 
under contracts, one of which was under seal, where 
it appeared that there was nothing due on the con- 
tract under scal when suit was brought, could 
properly be treated as in assumpsit.51 


§ 9. —— Implied Promises 


a. In general 
b. Promises implied in fact 
c. Promises implied by law 


a. In General 


General assumpsit is the proper form of action when 
the ground is an implied promise, whether the same be 
implied in fact or implied by law. 


Implied promises are enforceable in general as- 
sumpsit only 52 Implited promises which may be 
the basis of an action of assumpsit are of two 


3&. Woods v. Pettis, 4 Vt 556—5 C 
J. p 1883 note 40 


go. Andrews v. Montgomery, 
Johns (N.Y) 162, 10 AmD 218 


4. Cracowaner v. Carlton Nat 
Bank, 124 So. 275, 98 Fla 792—5 
CJ p1888 note 47. 

41. D.C—Kuinney ev. 
App DC. 340 

Me—Van Buren Light & Power Co 
v Inhabitants of Van Buren, 109 
A 3 118 Me. 458 

Md—Merryman v. Wheeler, 101 A 
551, 130 Md 566 

56 CJ p 1884 note 48 
“There 18 no principle of the com- 

mon lay better settled than that an 

acticn of assumpsit will not lie upon 

a scaled obligation for the payment 

of money or the performance of 

duty "—Magruder v. Belt, 7 App DC 

303, 311 

42. Conroy v Hquitable Acc Co, 63 
A 3866, 27 RL 467—5 CJ p 1384 
notes 49-51. 

Mesoission of contract 
(1) Where performance was pre- 


7CJ.8.—8 


18 


McNabb, 44 


vented by defendant, plaintiff may 
rescind and bring assumpsit —Butts 
v Huntley, 2 Ill 410 

(2) Other exemples of assumpsit 
upon rescission of the sealed con- 
tract—5 CJ p 1884 note 51 [a] 


43. Weaver v. Bentley, 1 Ca1.(N.Y.) 
47 

Payment in consequence of breach of 

covenant 

A. persun who has been compelled 

to pay money in consequence of an- 

other’s breach of covenant may re- 

cover the money in an action of as- 

sumpsit—Dougles v. Weir, AnthN 

P(N Y) 179 

44. Byrd v KEnighton, 7 Mo 443 

45. Hitchcock v Lukens, 8 Port 
(Ala) 333—5 CJ p 1384 note 53 

46. Baird v Blaigrove, 1 Wash (1 
Va) 170—5 CJ p 1385 note 54 

47. Baldwin v Emery, 36 A _ 994, 
89 Me 496—Varney v Bradford, 30 
A 115, 86 Me 510 

48. Ackley v Noggle, 121 So. 8&2, 
9% Fla 693 
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49. Md—Horner v_ Beasley, 65 A. 
830, 105 Md 193 
N J—Wagoner v Watts, 44 NJ Law 
126 
Pa—Jones v. Horner, 60 Pa. 214 
5 CJ. p 1886 note 56 
50, Cox v. Vogh, 33 Mu.ss 187. 
The nse of the word “covenants” 
in @ contract for services which, 1n 
the absence of such word, would be 
& simple contract, will not change 
its character to that of a specialty, 
notwithstanding the existence of a 
statute providing that in conveyanc- 
es of land the use of the word “cov- 
enant” should have the same effect 
as though a seal were affixed, and an 
oction thereon :s p-operly brought in 
assumpsit and not in covenant — 
Piovident Tel Pub Co v Crahan 
Hugraving Co, 62 A 804, 24 RI 175 


51. Meyer v. Frenkil, 77 A 369, 118 
Md 386 


5&2. Fia—Hazen v. Cobb, 117 So 853, 
96 Fla. 161 

Tenn —Thompson vy. French, 10 Yerg. 
453. 
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distinct classes, namely, promises implied in fact, 
and those implied by law purely.58 


b. Promises Implied in Fact 


Assumpsit will Ile upon a promise [molied in fact 
arising from the circumstances and intent of the parties 

In accordance with the general rules govcrning 
contracts implied in fact, as discussed 12 the title 
Contracts § 4 [13 C.J. p 241 note 37 et seq], 
where there are circumstances which, according to 
the ordinary course of dealing and the common 
understanding of men, show a mutual intent to con- 
tract, an action of assumpsit will lie upon the con- 
tract which the court will imply, called a contract 
implied in fact.54 It differs from a prom:se 1m- 
plied by law in that the latter 1s fictitious, created 
by the law, irrespective of the intentions of the 
parties, for the purpose of the remedy in assvtmp- 
sit,55 whereas the existence of a promise implied 
in fact depends entirely upon the intention of the 
parties as mamfested.56 In keeping with this 
principle, st has been repeatedly held that no prom- 
ise implied in fact can exist to support an action 
of assumpsit against the express declarations of 
the party to be charged, made at the time of the 
supposed undertaking,5? unless such party is under 
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legal obLgation, paramount to his will, to perform 
some duty.58 


c. Promises Implied by Law 


(1) In general 
(2) Existence of express contract 


(1) In General 


Applying the doctrine that one shall not be inequita- 
bly enriched at another’s expense, under certain cir- 
cumstances the law imposes a quasi! contractual obliga- 
tion, resorting to the fiction of an implied promise in or- 
der to make the remedy in general assumpsit available. 


Since the remedy of general assumpsit includes 
obl:gations arising from the application of equitable 
principles to the circumstances, as already discussed 
in sections 2 and 4, and in accordance with the rules 
governing quasi contracts generally, as discussed 
in the title Contracts § 6 [13 C.J. p 244 note 62 
et seq], assumpsit will lie upon a promise implied 
by law, which arises to prevent one man from be- 
ing inequitably enriched at another’s expense,59 
and it 1s essential to the existence of this quasi 
contractual obligation that defendant has received 
a benefit from plaintiff, the retention of which is 
inequitable.60 The promise 1s a legal fiction, re- 
sorted to in order to promote the ends of justice.62 


83. Board of Highway Commission- 
ers v City of Bloomington, 97 N 
HE. 280, 258 Tll 164 

Classification and distinctions of im- 
plied contracts generally zee Con- 
tracts § 4 [18 CJ. p 340 note 26 
et seq]. 


54. Iil—Board of Highway Com'rs 
v. City of Bloomington, 97 NE 
280, 258 TL 164 

Va.—Boyles v Reaser, 92 SE 4659, 
460, 80 W Va 303 

5 CJ p 13865 note 63. 

xpress employment 
The common counts 18 an appropri- 

ate remedy for work performed and 

professional services rendered under 

an express employment to pay a 

compensation not determined of a 

named value which defendant has 

never paid—Douglas v. Brandt, 121 

A. 178, 99 Conn 161. 


5B. US~—Nevada Co. v Farnsworth, 
(CC Utah) &9 F. 164 

Nl—Board of Highway Com’ra v 
City of Bluomington, 97 NE 380, 
263 Ii. 164. 

Ky—Holeomb v Kentucky Unzuon 
Co., 90 SY (2d) 26, 262 Ey 1938 

Mich —Woods v Ayres, 39 Mich 343, 
338 AmR 3896 

N H—Sceva v. True, 58 NH 627%7— 
Bixby v. Moor, b1 NH 402 

Vt—Morse v. Henney, 87 A 865, 87 
Vt. 445. 


“Tn one case the contract is mere 
fiction, a form imposed in order to 
adapt the case to @ given remedy, 


in the other it is a fact legitimately 
inferred. In one, the intention 1s dis- 
regarded, in the other, it 18 ascer- 
tained and enforced”—Hertzog v. 
Hertzog, 29 Pa 4665, 468 


56. NH—Bixby v. Moor, 
403 
Pa—Hertzog v Hertzog, 29 Pa 4665. 
As to whether such a promise or 
contract ex.sts 1t has been well said° 
“Every induction, inference, 1mplica- 
tion, or presumption in reasoning of 
any kind, 18 a log.cal conclusion de- 
rived from, and demanded by, certain 
data or ascertaired circumstances 
If such circumstances demand the 
conclusion of a contract to acconnt 
for them, a contract is proved, if 
not, not."—Hertzsog v. Hertzog, 39 
Pa 465, 469. 


67. Lamson Consol Store Service 
Co v Well, 15 Daly 498, 8 NYS 
836, 29 N.Y St 807—3 CJ p 1885 
note 64, 


&& Central Bridge Corp. v. Abbott, 
4 Cush.(llasg) 473 


58. Ill—Board of Highway Com’rs 
v. City of Bloomington, 97 N.D 
280, 253 IIL 164. 

Ky—~—Holcomb v. Kentucky Union 
Co, 90 SW (2d) 25, 262 Ky i192 

NC—Town of Morganton vy. Mill- 
ner, 107 SEH 209, 181 NC. 364— 
Armfield Co v Saleeby, 100 SH 
611, 178 NC 298—Blackwood v 
Southern Railway Co, 100 S.H. 610, 
178 NC. 342—Sanders y. Ragan, 90 
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51 N.H 


SE 777,172 N.C 612, LRA1917B 
681. 

Or—L B. Menefee Lumber Co. v. 
MacDonald, 260 P. 444, 122 Or 6579 

Vt-——Beauregard v. Orleans Trust 
Co, 182 A 182—Morse vy. Kenney, 
89 A 865, 87 Vt 445. 

Contracts umphed by law generally 
see Contracts § 6 [18 C.J. p 244 
notes 62-78]. 


Withholding money 

“Agsumpsit” i8 an equitable ac- 
tion maintainable ordinarily in any 
case involving the withholding of 
money by defendant to which plain- 
tif! is entitled —Keener v Bank of 
Gassaway, (W.Va.) 173 SE 884 To 
same effect International Shoe Co. yv, 
Dodd, 152 So 260, 26 Ala App. 46, 
certiorari: denied 152 So 262, 228 Ala. 
106 


However, by voluntarily perform- 
ing & service or expending money for 
another one cannot make such other 
his debtor, from whom recovery may 
be had in assumpsit—Stavrelis v. 
Zacharias, 106 A 806, 79 NH. 146. 


60. Second Nat. Bank vy. M Sam- 
uel & Sons, (CCANY) 13 F (2d) 
968, 58 ALR. 49, certiorar denied 
M. Samuel & Sons v Second Nat. 
Bank, 47 SCt. 110, 273 US. 730, 
71 L HA. 857. 


61. Ala—Allen v. M Mendelsohn & 
Son, 98 So 416, 207 Ala. 527, 81 
AL.R. 1068. 

Pa.—Hertszog v. Hertzog, 29 Pa. 465. 


7 C.J.8. 


Included among the many classes of cases where 
it has been held that general assumpsit would lie, 
on the theory of a promise implied by law, are 
those of money paid by mustake,®? claims arising 
from contracts unenforceable as within the statute 
of frauds,®° consideration paid on a contract which 
has been rescinded and where the party rescinding 
has received nothing of value,64 consideration ob- 
tained through fraud,65 money paid as taxes un- 
der an invalid tax law,®® sums mistakenly omitted 
in computing an account, notwithstanding a subse- 
quent account stated between the parties,6? obliga- 
tions created by statute®® although it has been held 
that in such a case the declaratron must specify 
the statutory facts,59 and, as shown in subsequent 
divisions of this section, some cases where thcre 
was a valid express promise. 


(2) Existence of Express Contract 


(a) General rule 
(b) Limitations and exceptions 


(a) General Rule 


Ordinarily, the law will not Imply a promise which 
may be a basis for an action of assumpsit where an ex- 
press promisee existe. 

It may be stated as a general rule, subject to 
certain exceptions, that the law will not imply an 
undertaking, which may be the basis of an action 


Va—City of Norfolk v. Norfolk 
County, 91 SE 820, 120 Va 3856 
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of assumpsit, where an express promise exists ;70 
but this rule is subject to a number of important 
limitations and exceptions, as pointed out in the 
following subdivision of this section. 


(b) Limitations and Exceptions 


aa. Express promise merely declaratory 
of what Jaw would imply 

bb. Express contract fully performed by 
plaintiff 

cc. Performance not in compliance with 
express contract 

dd. Termination of partly performed 
contract by mutual consent or by 
wrongful act of defendant 

ee Liquidated damages 


aa. Express Promise Merely Declaratory of 
What Law Would Imply 
Where the express promiece Is, In effect, merely 
declaratory of what the law implies tn the absence of a 
promiss, plaintiff may elect either general or spec'al 
assumpsit. 

Where, by its terms, the express promise does 
not differ from the obligation which the law im- 
poses under such circumstances in the absence of 
an express promise, plaintiff may, at his election, 
proceed in general assumpsit on the umplied prom- 
ise, 72 


paid and the party rescinding has/Sons v Second Nat Bank, 47 8 (Ct. 
received nothing of value, the rule/110, 378 US 720, 71 LEG 857 


Law creates promize 

Whenever a legal lability exisis, 
the law creates a promise upon 
which assumpait will le—Meriweth- 
er v. Bell, 68 SW. 987, 189 Ey. 402, 
22 Ky... 844, 


62. Middletown & Swatara Consol 
dated Water Co. v. Middletown 
Borough, 8 Pa Dist. & Co. 587 


63. Ind.—Muller v Hldridge, 27 N 
EH. 132, 126 Ind. 461. 

Ky.—Holecomb v. Kentucky Union 
Co., 90 SW.(2d) 26, 262 Ky. 193 

Mich.—De Croupet v Frank, 180 N 
‘W. 868, 212 Mich 465—Cadman v 
Markle, 48 NW. 815, 76 Mich. 448, 
15 LRA. 707—Fuller v. Rice, 18 
NW. 204, 62 Mich 485 

Tex.—Raycraft v. Johnston, 98 SW 
237, 41 TexCiv App 466. 


@& MoCall v. Superior Court in and 
for Imperial County, (Cal) 86 P 
(24) 642—Philpott v. Superior 
Court in and for Los Angeles Coun- 
ty, (Cal) 36 P (2d) 686. 

imitations of rule 
While the common counts are suf- 

ficient where the action is merely to 
procure @ return of the consideration 


should not be extended to other|/gg ward v First Nat Bank, 142 


classes of rescission — McCall v. Su- 
perior Court in and for Impenal 
County, (Cal) 36 P (2d) 643 


65. McCall v Superior Court in and 
for Imperial County, supra. 


Gift made in anticipation of mar- 
riage 


Money advanced by plaintif® to de- 
fendant, to whom he was then engag- 
ed to be married, and in expectation 
of marriage, whether understood and 
intended as a loan or gift, was re 
coverable in assumpsit upon the com- 
mon counts, where defendant there- 
atter broke the engagement without 
plaintif’s fault—Burke v, Nutter, 91 
8B. 8123, 79 W.Va. 748 


Goods obtained through letter of 
credit 

A purchaser of goods, furnishing 
an irrevocable letter of credit, and 
later inducing the bank wrougfully 
to refuse payment of a draft drawn 
against such credit, was Lable at 
law in indebitatus assumpsit —Sec- 
ond Nat Bank v. M Samuel & Sons, 


(CCANY) 12 F (2d) 963, 58 AL./712. 


So 98, 225 Ala 10. 


@7. Salter v Marsh, 270 P. 785, 04 
Cal App. 124 


63 Turk v. Citv of Chicago, 185 N. 
E. 258, 352 Ill 171—5 CJ. p 1386 
note 67. 


68. Chicago & N HE R Co v. Stur- 
o18, TNW 213, 44 Mich 688. 


7O. US—wWolfe v Praine O1l & Gas 
Co, (CC AOkl) 83 F.(24) 484 

Fla—Brevard County Building & 
Loan Assn v Sumrall, 133 So 888, 
101 Fla. 1189—Hazen v. Cobb, 117 
So 858, 96 Fla. 161 

lll—Brougham v. Paul, 188 Ql App. 
455. 

Me—Holden Steam Mull Co. v. Weat- 
ervelt, 67 Me 446. 

Tenn —Thompson v. French, 10 Yerg. 
452. 

&CJ p 1886 note 69. 

Existence of express contract as af- 
fecting existence of impled con- 
tract generally see Contracts § 5 
[13 GJ. p 248 note 54—p 244 note 
61]. 

Gibbs v. Bryant, 1 Pick.(Mass.) 


R. 49, certiorari denied M. Samuel &| 118-5 CJ. p 1888 note 86. 


* 
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bb. Express Contract Fully Performed by 
Plaintiff 


Where the contract has been fully performed on 
plaintiffs part, and nothing remains to be done under 
it except the payment of money by defendant to plaintiff, 
which is nothing more than the law would Imply against 
him, general assumpsit will he notwithstanding the ex- 
press contract. 


Where an express contract has been fully per- 
formed on plaintiffs part, and nothing remains to 
be done under 1t but the payment of money by de- 
fendant, which is nothing more than the law would 
imply against him, plaintiff may declare specially 
on the original contract, or generally in indebitatus 
assumpsit on the promise implied by law, at his 
election.?2 Under these circumstances defendant 
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will not be permitted to assert that an express con- 
tract exists, for the purpose of defeating a recov- 
ery on the implied promise.78 Where the contract 
is divisible and plaintiff has completely performed 
with respect to any distinct part, the same consid- 
erations are involved,74 


The ground of the action, where recovery is al- 
lowed under this exception to the rule, has been 
declared to be the promise which the law implies 
because of the situation of the partes.75 The 
existence of an express promise does not make the 
remedy in general assumpsit available where, in 
the absence of the express promise, it would not 
have lain;76 or, in other words, the facts and cir- 


72 UWS—WwWolfe v. Prairie Oil & Gas 
Co.,, (CC AOEK]) 83 F(2d) 484— 
U 8S. Potash Co v. McNutt, (CC 
AN M.) 70 F (2d) 126, costs taxed 
70 F (2d) 1005—City of Charlotte 
v. Atlantic Bitulithic Co, (NC) 
228 F 456, 143 CCA. 38 

Ale —Standard O11 Co v. Myers, 169 
So $12, 233 Ala 662—Robinson v 
Solomon Bros Co, 155 So. 553—Al- 
abama Power Co. v Capps, 147 So 
156, 226 Ala 362—Standard Lum- 
ber Co v. Hosmer, 142 So 825, 225 
Ala. 821—A P Carrico & Son v. 
J BH Duval Printing Co, 121 So. 
59, 219 Ala 65—Catts vy Phitips, 
117 So. 34, 217 Ala 488—AlIcCcr- 
mick v. Badham, 85 So. 401, 2034 
Ala 2——Montgomery County  v. 
New Farley Nat Bank, 75 So 918, 
200 Ala. 170—Barnes v MAlarrhall 
69 So. 436, 198 Ala. 94—Elrod 
Lumber Co v Meare, 65 So 1765, 
186 Ala 430—Birmingheam & A R. 
Co v. Maddox & Adams, 46 So 780, 
155 Ala. 292 

Conn —Voorhees Rubber Mfg Co. v. 
Cheeney, 95 A. 5, 89 Conn. 711 

D ©C—Campbell v. Dist. of Columbia, 
2 MacArth. 583. 

Fla—Hverglade Lumber Co. v. Net- 
tleton Lumber Co., 149 So 73¢— 
Cox v Grose, 122 So 618, 97 Fla. 
848, followed im Hillard v Futch, 
127 So 341, 99 Mla. 654—Hazen v. 
Cobb, 117 So 8658, 96 Fla. 161. 

Ga—Hudson v. Hudson, 16 SH 849, 
90 Ga. 581 

Hawai.-——Testa Vv. 
Hawa 209. 

ii.—Union Hl. R Co v. Nixon, 65 
NE 814, 199 Dl. 235, affirming 99 
TlApp 602—Fowler v. Deakman, 
84 DL 180—Seigo v. Bloch, 268 Ill 
App i198 —Hardy v. Dobler, 248 Ill 
App. 361—Harly v. Cassens, 216 IIL 
App. 581—American Spirits Mfg. 
Co v. Western Mfg. & Oil Co, 210 
TliApp 454—Miller vy. Thomas, 200 
DiApp. 125—Levin v. Strempler, 
194 IlLApp 299—Guibson v. O’Gera 
Coal Co., 151 TllApp. 424. See 
Boyd v Schnell, 209 Dl App. 187—~ 
Chicago Warehouse & Silo Fixture 


Kahahawal, 18 


Co. v Highland Planing Mill & 
Lumber Co, 206 MlApp 458—Ric- 
Ilvrid v Murphy, 190 DlApp 515 

Ind—Shilling v Templeton, 66 Ind 
585—~Pedan v. Scott, 73 NE. 1099, 
$5 Ind App 3870 

Md—Alexander v Capital Paint Co, 
111 A 140, 186 31d 658—Conserva- 
tion Co v Stimpson, 110 A 495, 
136 Md %814—Waddell v. Phillips, 
105 A 771, 198 Md 497 

Mass—Holman v Updike, 94 NE 
689, 208 Mass 466—Lovell v Harle, 
1327 Mass 646—Hall v Wood, 9 
Gray 60—Proprietors of Quincy 
Canal v. Newcomb, 7 Mete. 276, 39 
AmD 778—Bates v. Curtis, 21 
Pick 24T—Baker v. Corey, 19 Pick 
496—President, etc, of State Bank 
v Hurd, 12 Mass 172 

Mich—N:erman v ‘White’s Motor 
Parts, 357 NW 751, 269 Mich 608 
-—-Taepke v. Globe Finanre Corpo- 
ration, 251 NW. 886, 265 Mich 280 
—Hurd Lumber & Woodwork Co 
v Fredman, 241 NW. 825, 358 
Mich 64, reversed in part on oth- 
er grounds 246 N.W. 187, 261 Mich. 
245—Siewek v FF. Joseph Lamb 
Co, 242 N.W 807, 257 Mich 670— 
Sherrer v Nestle, 193 NW. 289, 
223 Mich 6538—Feist v. Root, 155 
NW. 491, 189 Mich. 595—Burt v 
Greene, 84 NW 817, 7 Detroit 
LegN 645, 185 Mich 828—Puerson 
Me Spaulding, 27 NW. 865, 61 Mich 

0. 

Miss —VWellford & Withers v. Arnold, 
140 So. 220, 162 Miss 786—<Arnett 
v. Bvans’ Adm’rs, 1 Miss. 471. 

Mo—Murphy v. Holliway, 16 S.W. 
(2d) 107, 328 Mo App 714—Daniels 
v. MeDaniels, (App) 171 SW. 14 
—Barnett v Sweringen, 77 Mo. 
App 64—Crump v. Rebstock, 320 
MoApp. 37—Fox v. Pullmen Pal- 
ace Car Co, 16 MoApp 122 

N Y.—Guillies v. Manhattan Beach 
mp. Co, 26 NY.S. 881, 73 Hun 
507, 56 N Y St 206 

Or—Sharp v. McCargar, 236 P. 2632, 
114 Or 4365. 

RI—Tuller v. Kapstein, 169 A. 120 
-—Morris Plan Co of Rhode Island 
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v. Di Stefano, 165 A 365, 68 RL 
190—Downing v Grady, 157 A. 573, 
52 RI 83—Freese v. Pavioski, 99 
A 18,89 RI 512 

Tenn —Sublett v McLin, 10 Humphr. 
181—Thompson v. French, 10 Yerg. 
452. 

Vt—F §S. Fuller & Co. v. Morrison, 
169 A 7, 106 Vt 17. 

Va—Carpenter v Smuthey, 
$21, 118 Va. 533 

W.Va —Wise v. Wise, 1382 SH. 869, 
100 W Va. 186 

Wyo—H D. Metcalf Co. v. Gilbert, 
116 P 1017, 19 Wyo. 381. 

5 CJ. p 1886 note 71. 


Past, completed, or executed consid. 
eration 

It 18 generally sufficient to declare 
upon common idebitatus counts 
where the claim is merely of a pe- 
cuniary nature founded on @ past, 
completed, or executed consideration. 
—Davis v. International Harvester 
Co. of America, 157 SH 684, 110 W. 
Va. 121, 83 ALR. 994. 


@liding scale of charges 

A provision in the contract for a 
sliding scale of charges dependent 
upon the number of lines of adver- 
tising space used does not take an 
action for a balance due out of the 
general rule that when a contract 
has been fully executed, and nothing 
remains but the payment of an 
agreed price, plaintiff may declare 
specially on the contract or rely on 
the common counts —Freese v. Pav- 
loski, 99 A. 18, 39 RI 6132. 


7% Booker v. Wolf, 68 NH 266, 195 
Tl 365. 


74 US—Perkins v. Hart, (Ohio) 11 
Wheat. 287, 6 LEHd 463 

4Ala—A. P Carrico & Son v. J. BD 
Duval Printing Co., 121 So. 59, 219 
Ala. 65. 


76 Hazen v. Cobb, 117 So. 8538, 96 
Fla 161. 


76 Richards v. Richman, 64 A. 388, 
243, 6 Pennew (Del.) 558—65 “GJ. 
p 1888 notes 76, 77. 


838 8. 
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cumstances, aside from the express promise, must 
be such that the law will raise therefrom an im- 
plied promise?” There are cases, however, which, 
while not mentioning this rule, apparently do not 
follow it, and recovery in general assumpsit has 
been allowed even though under the facts it 1s 
doubtful whether such recovery would have been 
permitted in the absence of the express promise.78 
Accordingly it has been held, where defendant 
promised plaintiff that he would repay him his 
expenses 1f he took a trip to Europe, which plain- 
tiff did, that indcbitatvs assumpsit would lie, since 
plaintiff had performed his part of the contract 
and nothing remained io be done but that defend- 
ant pay over the money79 Likewise, where the 
contract was for defendant to pay anu for plain- 
tiff to accept a certain sum of money 1n satisfac- 
tion of a claim existing in plaintiff's favor and 
against defendant, it was held that there was noth- 
ing for plaintifi to perform under the contract and 
that he might recover under the common counts 80 


If someching other than the payment of money 
was expressly undertaken by defendant, ordinarily 
the remedy must be on the express promise, and 
general assumpsit will not lie.8! However, where 
the obligation was to pay tobacco, and at the time 


Denial of specific performance 
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and place tobacco passed as currently as money, 
and judgments for tobaeco were rendered, the rule 
was held mapplicable.82 It has also been held that 
where defendant promised to give plaintiff a mort- 
gage to secure a money obligation, a declaration 
in general assumpsit was unobyjectionable 83 Some 
decisions go even further, and allow recovery in 
general assumpsit of money judgments, where the 
demand was in express terms payable in property 
other than currency.®4 


cc. Performance Not in Compliance with 
Express Contract 

Where, due to incomplete or inexact performance, 

the plaintNf is precluded from recovering the contract 


price, but is in equity and good conscience entitled to 
compensation, general assumpsit may lie. 


In some cases where the express contract has 
not been performed according to its terms, but the 
performance of plaintiff, in so far as 1t went, was 
of benefit to defendant, the law will allow a re 
covery in general assumpsit to compensate plain- 
tiff for the partial®5 or inexact®6 performance. 


Similarly, plaintiff may recover upon the common 
counts, 1f that which has been done by him 1s ben- 
eficial to defendant, and has been accepted and 
enjoyed, or if his default has been waived.8? A 


Ruhbm, (CCA , Promise to exchange chattel sold 


Relief that will be denied under a 
complaint for specific performance, 
getting forth all the facts, cannot be 
granted in an action in assumpsit de- 
pending upon the same facts— 
Laugharn v. Bryant, (CalApp.) 43 
P (2d) 312 
77. Miller v. Wilbur, 56 A. 280, 76 

Vt 78—Hersey v Northern Assur- 

ance Co, 656 A. 95, 75 Vt 4é€l1. 


Promise of vendee of original buyer 

The common count in assumpalt, 
which declares on a& promise to pay 
for goods sold and delivered, 1s not 
applicable to a case where a seller 
of goods, who has taken a mortgage 
back, after having foreclosed, sues 
the vendee of the original buyer for 
a balance due, on the vendee’s as- 
sumption of the debt for the original 
price, and promise to pay the same, 
im consideration of which the seller 
forbore for a time to take posses- 
gion of the goods—tLiuller v Wilbut, 
56 A 280, 76 Vt 78 


7@. Tf insurer's recalling a cheok 
from the beneficiary of a life policy 
as being for too much was improper, 
the beneficiary could recover on com- 
mon counts —Atlanta Life Ins. Co v 
Canady, 143 So 661, 225 Ala 377 
79. Devecmon vy. Shaw, 14 A. 464, 
69 AId 199. 
80. Pmebe v. Southern Ry. Co, 66 
So. 673, 189 Ala. 427—Marsh v 
Fricke, 56 So. 110, 1 Ala.App. 649. 


NY) 7 ¥ (2d) 1007, certiorar: de- 
nied Ruhn v. Ogden, 46 SCt. 26, 
269 US. 571, 70 LEG 417. 

Mich —Taepke v. Globe Bunance Cor- 
poration, 251 NW 386, 265 Mich 
280—Cook v. Dade, 158 NW 1765, 
191 Mich 6561. 

Tenn —Sublett v. McLain, 10 Humphbr. 
181—Thompson v. French, 10 Yerg 
452 

5 CJ p 1388 note 78. 


See Power Equipment Co. v. Gale In- 
stallation Co, 210 IllApp. 147. 


Use of horses 

Where plaintiff claimed that de- 
fendant agreed to let him use horses 
for a time sufficient to pay for care 
and breaking them, but took them 
wrongfully or by fraud when he had 
used them only one week, after car- 
ing for them ten weeks, the action 
was for breach of a contract other 
than for the payment of mone}, and 
could not be sustained under com- 
mon counts—Cook v Dade, 158 N W 
175, 191 Mich 661. 


$2. Marshall v McPherson, 8 Gill & 
J (Md) 3383 


8&3. Nye v Perry, (RI) 182 A 184, 
reargument denied 182 A 386 


@4% Vanderhoef v Parker Bros Co, 
255 NW 449, 267 Mich 672—Nu- 
gent v Teachout, 35 N.W 254, 67 
Mich 671—5 C.J p 1888 note 79. 
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Plaintiff was entitled to recover on 
common counts in assumpsit one 
hundred and fifty dollars he had paid 
for a horse, which he returned for 
replacement with the sellers’ con- 
sent, and which was not replaced— 
Taylor v Belton, 154 NW 149, 188 
Mich. 302 


85. Viles v Barre, etc, Traction, 
ete, Co, 66 A 104, 79 Vt 311 

Recovery in quantum meruit for 
work and labor for part perform- 
ance see Work and Labor § 85 [71 
CJ p 108 notes 8-7] 


86. Viles v Barre, etc, Traction, 
etc, Co, 65 A 104, 79 Vt. 31L 


87. Ala—Dickson v. Alabama Ma- 
chinery & Supply Co, 84 So 416, 
17 Ala App 195 

Ga—Dolan v. Lifsey, 91 SE 918, 19 
GaApp 618 

Md —Waddell v. Phillips, 106 A. 771, 
183 Md 497 

5 CJ p 1889 note 8&3 


Contract under seal 

In this respect it apparently makes 
no difference that the express con- 
tract was under seal.—Kendrick rv. 
Warren Bros Co, 72 A 401, 110 Md 
47 


Where the acceptance of the work 
is nnavoldable the rule under consid- 
eration has no application —Dees yv 
Self, 51 So. 785, 165 Ala 2326, 


benefit of that sort, if it is not a perfect compli- 
ance with what it is stipulated for, cannot be ac- 
cepted and utilized without making reasonable com- 
pensation.88 Because something of value has been 
received and retained by one party to the contract, 
the law will not leave the other, who has contribut- 
ed the valuable thing, wholly without remedy on 
account of imperfect discharge of his duty. It will 
deny him a remedy on a contract whose terms he 
has failed to observe, but will give him as much 
compensation as 1s fairly merited by his perform- 
ance as far as 1t went, to be measured by the rea- 
sonable value of the benefit accruing from :t ®9 


dd. Termination of Partly Performed Con- 
tract by Mutual Consent or by Wrong- 
ful Act of Defendant 

The common counts will lie where the contract has 
been mutually rescinded or varied, or whcre performance 
is prevented by defendant’s wrongful! act. 

The common counts will lie where a special con- 
tract partly performed by plaintiff has been put 
to an end by mutual consent of the parties, or 
where the original contract has been modified by a 
subsequent agreement,29 and where full perform- 
ance has been excused or rendered impossible by 
the act of defendant,®! but only to the extent of 
the performance already rendered.92 
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ee. Liquidated Damages 


The common counts will he for a breach of a special 
contract where the damages are liquidated. 


A recovery may also be had on the common 
counts although there 1s a special contract, when- 
ever by its breach plaintiff 1s entitled to recover 
a sum in numero, or which can be rendered cer- 
tain by a mere calculation 9% 


§ 10. —— Original or Collateral Undertak- 
ing 
General assumpsit will not le upon a_ Collateral 
promise, the declaration must be special. 

If the promise sued on 1s a collateral undertaking, 
the declaration must be special; but 1f an original 
undertaking, a recovery may mm a proper case be 
had under the common counts.°4 


§ 11. —— Determination of Title to Land 
Assumpsit will not lie to determine title to real prop- 
erty. 

Assumpsit is not the proper form of action to 
determine title to Jand.95 It has been held, how- 
ever, that, if the question of title arises incidentally 
and the rights of the parties require it, it may be 
passed on ex necessitate rei.96 


83. Yeats v. Ballentine, 56 Mo 630 
— Cann vy Church of Redeemer, 85 
S.W. 994, 111 MoApp. 164 


8® Cann v. Church of Redeemer, su- 
pra. 


80. Ala—Hutchisson v. Cullum, 23 
Ala. 622 

Dl—Chicago Great Western R. Co. v 
American McKenna fProceas Co, 
200 IlApp 166. 

Md —Howard v. Wilmington, etc., R. 
Co., 1 Gull 311. 

5CJ p 1888 note 81. 


9l. Ala—Hall v Gunter, 47 So. 156, 
157 Ala 876—Beckwith v. Baldwin, 
13 Ala. 720—Hunt v. Test, 8 Ala 
718, 42 Am.D. 659. 

Cal—Sessions v. Pacific Improve- 
ment Co., 206 P. 653, 57 CalApp 1. 

uil—Stoneking v Long, 142 Ill App. 
208—VWabash Portland Cement Co 
v Bracey, 160 TlApp 18—Anglo- 
Wyoming Ou] Fields vy. Miller, 117 
Tll App 662, affirmed 74 NE. 831, 
216 Ili 272 

Me.—Poland v. Thomaston Face & 
Ornamental Brick Co, 60 A. 1795, 
100 Me 183 

Md —Waddell v. Phillips, 105 A. 771, 
133 Md. 497—Oldewurtel v. Bevan, 
84 A, 66, 117 Md 645. 

Mich —-Hleraminger v. Western Assur. 
Co, 54 N.W. 949, 95 Mach. 3655. 


Pa—Philadelphia v. Trpple, 79 <A. 
703, 230 Pa 480 

5 CJ p 1388 note 81. 

Quantum meruit for work and labor 
performed where further perform- 
ance of contract prevented by act 
of defendant see Work and Labor 
§ 35 [71 CJ. p 104 note 76 et seq) 


Building contract 

It has been held, however, that re- 
covery for part performance of a 
buullding contract cannot be had un- 
der the common counts, notwith- 
standing full performance was pre- 
vented by defendant.—Hardy v. Dob- 
ler, 248 Ill App. 861. 


$2. Hazen v. Cobb, 117 So. 858, 96 
Fla 151. 


83. Gillis v White, 106 So. 166, 214 
Ala 22—Sprague v. Morgan, 7 Ala 
952 


94. Ala—Robinson v. Solomon Bros 
Co, 155 So. 558. 

Ill-—Robinson v. Holmes, 75 Ill App 
203 

5 CJ p 1883 notes 88, 39 


4. contract by the purchaser of 
property as part of the purchase 
price to pay certain debts of the 
seller is not a “collateral” agreement 
within the rule that the common 
counts are available only to recover 
the amount due by the 
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agreement.-Robinson v. Solomon 
Bros. Co., (Ala) 155 So. 558 


Worm of remedy against indorser 

(1) Common counts are not ap- 
plicable in an action against an in- 
dorser of a negotiable promussory 
note.—Worley v. Johnson, 53 So. 648, 
60 Fla 294, 8383 LRAACNS.) 63. 


(2) However, an accommodation 
indorser who waived demand and no- 
tice, could be sued as maker and by 
the use of common counts.—Commer- 
cial Finance Corporation v. Gale, 162 
A. 899, 105 Vit. 38. 


Bequest of defendant 

Where plaintiff, a physician, ren- 
dered professional services to a third 
person, at the request of defendant 
who promised to “pay all bills,” the 
undertainng was original and not 
collateral and the common counts 
would he-—Douglas v Brandt, 121 A. 
179, 99 Conn 161. 


The word “surety” after a signa- 
ture on a note 1s not conclusive as 
to the nature of the promise so as 
to prevent recovery on the common 
counts.—-Vaughn v Rugg, 52 Vt. 285 


85. Parks v. Morris, etc, Co, 59 
SH 758, 68 WVa. 51-6 CJ. p 
1389 note 93. 


86. Lewis v. Robinson, 10 Watts 


original] (Pa.) 8385 C.J. p 1390 note 98. 


7 C.J.5. 
§ 12. —— Torts 


Where the same transaction constitutes a breach of 
contract, express or implicd, and a tort, the tort may be 
waived and action in assumpsit maintained. 


In accordance with the general rules discussed 
in the title Actions § 50 a, if there is im fact a 
contract, and the same act or transaction consti- 
tutes both a tort and a breach of contract, the 
injured party may waive the tort and bring an ac- 
tion in assumpsit 97 


It was orginally held that what was a tort in 
its inception could not by a subsecuent transaction 
be made the foundation of an implied assumpsit,9® 
and in gcneral, under the modern rule, a tort can- 
not be the foundation of an action in assumpsit 99 
It has also been stated as a general rule that the 
duty to pay damages for a tort does not imply a 
promise to pay them upon which assumpsit can 
be maintained.! On the other hand, in accordance 
with the rule discussed in the title Actions § 50 
b (1), even where there 1s no express contract, 
and the cause of action arises out of tort, the tort 
may be waived and an action of assumpsit brought 
where the law will imply a promise on the part of 
the wrongdoer to reimburse the party injured by 
his act, but the ground of the action in all such 
cases is the quasi contractual obligation to re- 
store the benefit recerved.? 


§ 13. Persons Entitled to Sue 


a. In general 
b. Third person beneficiary 


97. Renner Vv. 


Co., (Pa Super.) 181 A. 3866 lio offlcer 
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a. In General 


General rules governing the right to malntaln an ac- 
tion on a contract apply to actions in assumpsit. 

The general rules governing the right to bring an 
action, as discussed in the titles Parties and Con- 
tracts, ordinarily apply to actions in assumpsit. 
Accordingly assumpsit must be brovght im the 
name of the real party in imterest, except in ju- 
risdictions which hold that plaintiff must be privy 
to the express or imolied promise declared upon, 
in which case the action must be brought in the 
name of the party who is privy to the promise 
declared upon.® Generally, ass:unpsit lies only on 
behalf of one who claims ownership.‘ 


According to some authority a person having 
privity of estate but no privity of contract may 
maintain assumpsit to enforce the contract,5 but 
according to other authority this mght 1s denied § 


b. Third Person Baneficiary 


[t 18 generally held that one for whose benefit a con- 
tract has been made may enforce It in assumpsit, note 
wiihstanding he was not a party thereto. 

In acco. tance with the rules governing the right 
to bring actions on contracts generally, as dis- 
cussed 1n the title Contracts § 519 [13 C.J. p 703 
note &8 et seq], although, in the absence of a 
statute to the contrary, the right 1s denied in some 
jurisdictions,’ it 1s generally held that a third per- 
son may bring assumpsit to enforce a contract, 
made by others ior his benefit, 1f 1t 1s manifest from 


Puritan Stationery ,Misfeasance or nonfeasance of pub-, Person having legal ttle 


“Although it 1s not 1n this contract 


e8. Jones v. 5 Pick (Mass ) 
285. 


98. Im Vermont 

(1) Assumpsit will not he for the 
wrongful detention of personal prop- 
erty, nor for the wrongful conver- 
gion of 1t, unless money or its equi 
valent has been received therefor — 
Capital Garage Co. v. Powell, 118 A 
883, 96 Vt. 227. 


(2) However, where a coowner of 
hay ratified an unauthorized sale of 
the hay by another coowner, the buy- 
er of the hay was not a tort-feazor, 
and such coowner could sue for his 
interest 1m the hay in an action of 
assumpait for goods sold and deliv- 
ered —Martin v. Rutledge, 110 A 
222, 94 Vt 268. 


2. Ill—Ingersoll v Moss, 44 Ill App. 
72. 

Me.—Prest v. Inhabitants of Town 
of Farmington, 104 A 631, 117 Me 
848, 2 ALR 1390 

Nev.—Knickerbocker,  otc., 
Main. Co. v. Hall, 3 Nev. 194. 


Hoar, 


Silver 


Assumpalt, as on & promise im- 
plied by law, 18 not an eppropmate 
remedy against a public officer for 
misfeagance or nonfeazgance in the 
execution of his official duties —San- 
ford School Dist No 2 v Tebbetts, 
67 Me 23389—McMillan v. Hastman, 4 
Mass 378—Charleston v. Stacy, 10 
Vt. 662—5 CJ p 1390 note 97 


2 Miller v. Murphy, 248 P 934, 78 
CalApp 76L 


Conversion 

A. recovery in assumpsit does not 
require proof of an express promise 
since the law imples the promise 
where there has been a conversion — 
Pacific Fruit Exchange v. F.BD Booth 
Co, 383 P 944 103 CalApp 54. 


in Michigan, by statute, to waive 
a tort and sue in assumpait, plaintifl 
must set up a special count, the com- 
mon counts being insufficient —Kris- 
toffy v. Iwanski, 237 NW. 33, 265 
Mich 25—Kuirker v Larson, 236 N.W 
896, 254 Mich 648 


3. Ala—Hill v. Nichols, 60 Ala 336. 
Ark.—Cummins v. James, 4 Ark 616 
5 CJ. p 1392 note 8. 
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expressly stated to whom the prom- 
1ge 18 nade, yet it appears, that the 
money, which constituted the con- 
sideration for the promise of the 
defendant’s testator, was received by 
him of the plaintiff, and also, that it 
was money, the legal title to which 
was in the plaintiff He, therefore, 
is to bs considered the person to 
whom the promise is made, and the 
party to the contract in whom is 
vesiced the legal interest in it. Hence 
1t results, that the alleged violation 
of it 1s an injury to his legal rights, 
for which he is the proper person to 
bring this suit’ —Treat v. Stanton, 
14 Conn 445, 452 


4 Randall v. Hicbee, 37 Mich 40 

mortgagee cannot base an action 
iN agsurnpsit on his interest as such 
—Warner v Beebe, 11 N.W. 258, 47 
Mich 435. 


& Hurst v. Spotta, 144 A. 91, 294 
Po 2381 
6 Mayo v. Dearborn, 163 A. 779, 181 
Me 4655 
Warren v. Batcuelder, 15 NH 
129—5 CJ. p 1382 notes 31, 332. 


T. 


$14 


the nature or terms of the contract, that the par- 
ties intended to treat him as the person primarily 
interested. It has been said that there must, nev- 
ertheless, always be something to connect the party 
sought to be charged with the transaction upon 
which the suit 1s based 9 


§ 14. Persons Liable 


Persons hable to an action of assumpsit have 
been considered in the preceding sections as the 
persons against whom the action will lie. 


§ 15. Conditions Precedent 


It Is a condition precedent to bringing assumpsit th2t 
the demand be due at the commencement of tre action 
If the claim is one that arises only on demand, such de- 
mand Is a condition precedent to bringing assumpsit 


Assumpsit cannot be maintained on a demand 
not due at the commencement of the action,!9 but 
this does not mean that a fixed or liquidated amount 
must be due.tt 

If the promise is made or the undertaking is 
implied in consequence of a precedent debt or duty, 
there is created eo instante the liability to pay or 
perform, and no demand before action brought 1s 
necessary.!2 If, however, by the express or implied 
terms of the agreement, the obligation to pay or to 
perform is to arise only upon request, the request 
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becomes a part of the agreement and 1s a condition 
precedent to action.1% 


§ 16. Time to Sue and Limitations 


An action of assumpsit must be commenced within 
the time prescribed by statute. 


Following the rules governing civil actions gen- 
erally, an action of assumpsit must be brought be- 
fore the claim 1s barred by an applicable statute 
of limitations.14 


§ 17. Defenses 


General assumpsit ts open to defenses of an equitable 
nature 


In some jurisdictions strictly equitable defenses 
are admissible 1n actions at law, and in such a 
musdiction an action of assumpsit may be met by 
a defense which would not be recognized.15 Even 
where equitable defenses are not ordinarily admis- 
sible 1n actions at law, it has been laid down that 
general assumpsit, being an action of an equutable 
nature, admits of almost every defense to which 
the defendant 1s im equity and good conscience en- 
titled 16 


§ 18. Jurisdiction and Venue 
Assumpsit Ie a transitory action. 
Assumpsit is a transitory action,!17 although, in 


in Massachusetts 

(1) It was formerly held that the 
action would le—Brewer v Dyer, 7 
Cush 887-—Carnegie v. Morrison, 2 
Mete 3881 

(2) It 18 now, however, well es- 
tablished in this jurisdiction that the 
beneficiary, as such, has no standing 
in @ law court—Morrill v Lane, 1886 
Mass 98—Rogers v Union Stone Co, 
130 Mass 6581, 89 AmR 478—Gam- 
well v. Pomeroy, 121 Mass 207T—Ex- 
change Bank v Iiice, 107 Mass 387, 9 
AmR i1—Hills v Snell, 104 Masa 
173, 6 Am R 216—Ladd v Rogers, ll 
Allen 209: Dow v Clark, 7 Gray 1958 


8 Ala—Maury v Unruh, 126 So 
118, 220 Ale 4656 

Mo-—State Bank v. Benoist, 10 Mo. 
520 

NW Y—Schemerhorn v Vanderheyden, 
1 Johas 139, 8 AmD 3804 

§ C—Brown v. O’Brien, $0 SC.L. 268, 
44 AmD 264 

5 CJ p 1382 note 38 

8 St Clair Foundry v. People’s 
Bank, 186 IllApp 41—5 CJ p 1388 
note $4. 

10. Rainey v Long, 9 Ala. 754—6 C 
J p 1390 note 1. 

Recovery of installments see Actions 
$ 103 b (1) 

11. Court will determine amount 
Under contract between plaintiff, a 

boom company, and defendant, the 

jatter took possession of plaintiffs 


boom and operated it for a series of 
years, the contract providing that 
under such circumstances defendant 
should collect the expense of recelv- 
ing and delivering the logs from 
other firms and corporations, and 
should pay to the boom company its 
proportionate share of the ten per 
cent earned on the capital stock of 
the plaintiff The term “proportion- 
ate part of said ten per cent” was 
defined in the contract to be a pro- 
portion determined by the proportion 
which the defendant’s logs and other 
lumber handled in any year bore to 
the whole number of logs and other 
lumber so handled It was held that, 
by virtue of Rev St c 94 § 10, an ac- 
tion of assumpsit would he to re- 
cover the unpaid rental, although the 
parties had never been able to de- 
termine what items should consti- 
tute the net cost—Rumford Falls 
Boom Co. v Rumford Falls Paper 
Co, 51 A 810, 96 Me. 98. 


12. Farmers’ & Merchants’ Bank v. 
Bennet, 48 8.H) 398, 120 Ga 1012— 
56CJ p 1891 note 4. 


43. Sergo v. Bloch, 268 TiLApp. 198 
—5 CJ p 1891 note 5. 


Demand held necessary 

Where goods came into possession 
of defendant without an order or 
contract to purchase from plamif, 
and without knowing they were fur- 
nished by him, plaintiff could not 
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maintain assumpsit therefor, unless 
he showed a subsequent demand and 
refusal or conversion—School Sis- 
ters of Notre Dame v Kusnitt, 93 A. 
928, 125 Md 323, LRA1916D 792 


14 Metropolitan R Co v District 
of Columbia, (DC) 10 SCt 19, 182 
US 1, 38 LEd 231—5 CJ p 1391 
note 7, 


15. Montgomery v. City of Philadel- 
phia, (DCPa) 253 F 473—Shaf- 
fer v Federal Cement Co, (DC 
Pa) 225 F. 898, reversed on other 
grounds Federal Cement Co  v. 
Shaffer, 229 FB. 1021, 148 C.CA 
662 


Action transformed 

Under the Pennsylvania practice, 
an action in assumpsit is open to 
equitable defenses, and when the 
real i18sue 18 not whether the defend- 
ant owes, or how much, but to whom 
the money owed rightfully belongs, 
the action is transformed from one 
in debt to an interpleader proceeding 
between the respective claimants — 
Montgomery v City of Philadelphia, 
(DC Pa) 253 F 478 


16 Traweek v. Hagler 75 So 152, 
199 Ala 664—Town of Albertville 
v. Hooper, 72 So 258, 196 Ala 642 
—§ CJ. p 1390 note 99 


17. National Coal Co. v Cincinnati. 
Gas, etc, Co, 181 N.W. 580, 168 - 
Mich, 1965. 
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selecting the court in which to sue, due respect to 
the various statutes relative to venue and juris- 
diction must be exercised 18 


§ 19. Parties 


a Piaintiff 
b Defcndant 


a. Plamtff 


All jo.nt creditors or promisees must ;oin as parties 
plaintiff in assumpsit. 


In an action of assumpsit all joint promusees 
must be joined as parties plaintiff or legal excuse 
for the nonjoinder alleged Otherwise there will 
be a fatal variance between the pleadings and the 
proof under a plea of general issue 19 In keep- 
ing with the rules governing crvil actions generally, 
as discussed in the title Parties § 130 [47 CJ p 
214 notes 32, 33], a defect relating to nonjoinder 
of parties plaintiff in an action of assumpsit may 
be raised by demurrer if the defect appears on the 
face of the declaration,29 and if the nonjoinder 
does not appear on the face of the declaration a 
demurrer to the evidence will be sustained?! An 
additional method of taking advantage of such non- 
joinder 1s by plea in abatement.®? 


b. Defendant 


All joint debtors or promisors should be joined as 
parties defendant, but the defect is cured by a plea to 
the merits of the case. 


Following the rules governing the joinder of de- 
fendants in civil actions generally, as discussed in 
the title Parties § 33 et seq [47 C.J. p 67 note 84 
et seq], in an action of assumpsit, joint promisors 
should be jointly sued,24 or a showing made that a 


18. Thayer v. Paddleford, 41 
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A |22 Bryant v Wells, 566 NH 16532, 


§ 22 


promisor not joined is incapable of being sued “4 
In the absence of a statute to the contrary, advan- 
tage can be taken of the nonjoinder of dexzendants, 
however, only by a plea in abatement.25 


§ 20. Process 


The rules governing process In civil actions generally 
are applicable to actions of assumpsit. 
The rules and statutes governing process in civil 
actions gencrally, as discussed in the title Process, 
ordinarily anply to actions of assumpsit.26 


§ 21. Pleading 


In the absence of scatutory modification, the general 
rules of common-law pieading apply to actions of as- 
sumpsit 

The rules of pleading applicable to common law 
actions generally, except as hereinafter pointed out, 
apply to actions of assumpsit. In the absence of 
statute, the common-law rules governing the plead- 
ings in actions Of assumpsit apply. These rules, 
however, have been modified by statute in most ju- 
r.isdictions, and the statutory requirements in the 
particular jurisdiction must be observed,.27 


§ 22. Declaration 


a. In general 
b Particular allegations 
c. Joinder of counts 


a. In Genaral 


The dec'aration must contain all the facts necessary 
to constitute a cause of action in assumpsit 


Generally, it may be said that the declaration 
must contain all that it 1s necessary for plaintiff to 


summons-—Spang & Co. v Adams 


447, 69 NH 9301-5 CJ. p 1891 
note 6. 


19. Bryant v Wells, 566 NH 152— 
Piikin v Roby, 48 NH 188—6 CJ 
p 1392 rote 9 


May join as plaintiffs 

(1) Two incorporated compenies 
may unite to recover a sum of money 
deposited in a bank in their joint 
na nes—New York, etc, Canal Co. v 
Fulton Bank, 7 Wend (NY) 412 


(s) And several parties for whose 
benefit a contract is executed in the 
name of one of them may be joined 
in @& general indebitatus assumpsit 
count to recover the money advanced 
by them under such contract to de- 
fendant—Cottingham vy Owens, 71 
Ill 897. 


20. Ala—Jones v. Adler, 56 So 6577, 
175 Ala. 80 
NH—Pitkin v. Roby, 483 NH. 188 


m1. Peters v. McDonough, 37 SW. 
(24) 530, 337 Mo 487. 


discrediting White v Brooks, 43 N 
H 402—Pitkm v Roby, 48 NH 
138 


23. Robertson v Smith, 18 Johns 
(N.Y) 459, 9 AmD 387—5 CJ p 
1392 note 12. 


In Alabama, by statute, partners 
need not be joined as parties defend- 
ant—Alabama Power Co v Capps, 
147 So 156, 226 Ala. 862 


94. Harwood v Roberts, 5 Me 441 
—§ CJ pi1892 note 18 


2. David Rutter & Co v McLaugh- 
lin, 169 TllApp 430, affllimed 100 N 
HB 509, 257 Ill! 199—5 CJ p 1392 
note 14. 


a6. In Pennsylvania, an action in 
assumpslt is not properly commenced 
by the service of a plaintiff's state- 
ment in accordance with the provi- 
sions of Pract Act (1915) (PL. p 483, 
Pa St [1920] §§ 17181-17204) It 1s 
still necessary to issue a wril of 
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Express Co, 75 Pa.Super 107 


a7. Willams v WNotopolos, 103 A 
290, 359 Pa 469 


Framing of formal issue 

Practice Act May 14, 1915 (P.L p 
483) § 2 provides that in actions of 
assumpait “the pleadings shall con- 
sist of the plaintiffs statement of 
claim, the defendant's affidavit of de- 
fense, and, where a set-off or coun- 
terclaim is pleaded, the plaintiff's 
reply thereto Under this statute, a 
record containing a statement of 
clam, an answer in the form of a 
petition to open up the judgment, 
and a reply thereto is sufficient, al- 
though it was declared by the court 
that the better practice to have the 
issue formally stated, and to incor- 
porate the questions to be decided 
by the jury imto the order, so that 
they may be answered specifically by 
the jury —Williama v. Notopolos, 103 
A. 290, 259 Pa. 469. 


§ 22 


prove uncer the plea of the general issue.*8 Stat- 
utory requirements as to the manner of setting out 
the demand must, of course, be observed,@9 but 
a compiaint, under the codes and practice acts, in 
the common-law form 1s generally held suffic.ent,2° 
altiough according to some authority a complaint 
in the common counts is insuffiicent as being incon- 
sistent with the theory of code pleading.®2 Ac- 
cordingly counts m assumpsit, which contain aver- 
ments of defendant’s undertaking and a legal con- 
sideration therefor, the breach of defendant in 
failing to keep that undertaliung, and the injury to 
plaintiff therefrom, are generally sufficient 82 Like- 
wise, the common counts are generally not dcmur- 
rable.23 nor do extraneous matters in connection 
with the common counts, which are matters of de- 
fense, render them demurrable 34 


If there is one good count the declaration will 
be upheld as against a general demurrer.®5 
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Avecrinent of jurisdiction. Yt has been held that 
in declaring in a court of limited jurisdiction, the 
consideration as well as the promise must be 
averred to have been within the jurisdiction of the 
court 36 


Matters of aggravation. A declaration is not 
changed from one in assumpsit to one of tort mere- 
ly by setting up matters by way of aggravation.%? 


Special agreement In accordance with the rules 
already set out in section 6, plaintiff, pleading a 
breach of a simple wnexecuted contract, must de- 
clare specially 38 In so declaring specially on an 
express agreement, the agreement should be set out 
either in terms or in substance.89 Whule it has 
been held that plaintiffs statement of claim must 
set forth whether the contract was oral or writ- 
ten,49 it is not necessary that the contract should 
be set out in totidem verbis.42 The statement of 
the agreement need not be repeated in subsequent 


26 Bond v. Pmest, 88 SEH. 114, 77|;33. Cal—Smith v. 


W.Va. 671—5 CJ p 1393 note 18 


Mo violation of contractual rights 

A. demurrer to a special count in a 
declaration in agsumpsit was well 
taken, where the count showed no 
violation of any contractual rights 
of plaint.ff—Bond v Priest, 88 SE 
114, 77 W Va 671 


Sealed instrument 

A declaration which shows on its 
face that it 18s based upon a sealed 
instrument is insufficient —Merry- 
man vy. Wheeler, 101 A 661, 180 Md 
566 


ao. Christlake v. Cardile, 6 Pa Dist. 
& Co 666—Fearon v Meads, 8 Pa 
Dist & Co. 248—Maon v Mann, 8 
Pa.Dist & Co. 6586—Boush v 
Dreese, 28 Pa.Dist. 83—5 CJ. p 
1893 note 23. 


80. Cal—Smith v. Benson, 16 FP (2d) 
910, 127 Cal App (Supp) 289. 

Colo.—-Siiverberg v. Eiealer, 217 P. 
410, 74 Colo 21—Henry Inv Co v. 
Semonian, 90 P 683, 40 Colo 269 

Mass—Krupp v. Craig, 142 NH 69, 
247 Masa 278. 

N Y—Maxherman Co. v Alper, 206 
NYS 228, 210 App.Div. 889, re- 
versing 200 N.¥.S 311, 120 Msc 
7165 

5 CJ. p 1898 note 23. 


$21. Ohio—Lape v. Linton, 11 Ohio 
NP(NS) 508. 

Or—Buchanon v Beck, 16 P. 422, 15 
Or 668—Bowen v. Emmerson, 3 Or 
452 


32 FEallas v. Lake Wer Light & 
Water Co, 180 So. 421, 100 Fla. 918 
—Hazen v. Cobb, 117 So. 853, 96 
Fla. 151—Borden Lumber Co v 
South Atlantic Dry Dock Co, 101 
So 546, 88 Fla. 166—5 CJ. p 1893 
note 19. 


Benson, 15 P. 
(2a) 910, 127 CalApp (Supp) 789. 

Fla—La Flomdienne, J Buttgenbach 
& Co, Société Anonyme v Atlantic 
Coast Line R Co, 58 So 185, 68 
Fla 208, 212 

Ill—Ross v. Knapp, etc, Co, 77 [ll 
App. 424. 

Va~—City of Norfolk v Norfolk 
County, 91 SE 820, 130 Va. 856 
W Va—Baker vy. Letzkus, 168 8H 

806. 


i Alabama, where statutory forms 
for the various common counts exist, 
counts in substantial compliance 
with those forms are not demurra- 
ble—Broyles v Loveman, Joseph & 
Loeb, 156 So 848—Denson v. Kirk- 
patrick Drilling Co., 144 So. 86, 225 
Ala. 473—Knight Iron & Metal Co 
v. Orr, 81 So 688, 202 Ala. 677—Mer- 
rill v. Worthington, 46 So 477, 155 
Ala 281—Bush v. Moore, 95 So. 63, 
19 AlaApp 838. 


34 Bannister v. Victoria Coal & 
Coke Co, 61 SE. 338, 63 W.Va. 508 
—§ CJ. p 1896 note 58. 


Account annexed 

Defects appearing in an account 
annexed do not render the declara- 
tion demurrable—City of Norfolk v. 
Norfolk County, 91 SH. 820, 120 Va. 
856 


Bill of particulars 

Disclosures in the bill of particu- 
lars or specifications added, not be- 
ing a part of a count alleging the 
common counts, do not render the 
common counts demurrable—Bean Vv. 
Camden Lumber & Fuel Co, 126 A 
285, 124 Me 102—Muinott: v Young, 
127 SE. 913, 99 WVa 97—Robinson 
v Bd of Hducation of Diat. of Cabin 
Creek, 78 SE 3387, 70 W.Va 66. 


aeference to special count 


demurrable because, by reference to 
@ special count, 1t appears that the 
facts do not make a case wherein the 
common count will lie—Bannister v. 
Victoria Coal & Coke Co, 61 SH 
838, 68 W Va. 502—5 CJ. p 1402 note 
17 [a]. 


35. Ballas y Lake Weir Light & 
Water Co, 180 So 431, 100 Fla 918 
-——§ CJ. p 13938 note 21 


36. Grover v Gould, 20 Wend (N. 
Y) 227, 32 AmD 5633—5 GJ. p 
1898 note 24. 


37. Straus Land Corporation v. Du-~ 
puis, 174 N.W 129, 207 Mich 3899 
— 5 C.J. p 1399 note 84. 


38 Hazen v. Cobb, 117 So. 858, 96 
Fla 161 


38 Frankhn Sugar Refining Co v. 
David Spruks Co, 3 Pa Dist & Co. 
87—5 CJ p 1896 note 49. 


Feohnlcal terms 

If the contract is set out expressly 
it 18 sufficient, although terms con- 
tained therein are abbreviated tech- 
nical trade terms, unintelligible to 
one not in the trade—Franklin Su- 
gar Refining Co. v David Spruks Co., 
3 Pa Dist & Co. 87 


mther form of statement, however, 
will be sufficient —White v. Thomas, 
88 TL 227. 


40. Pomeroy’s, Inc, v Lavine, 17 
Pa Dist & Co 161—Wilhamsport 
Die & Machine Co. vy. Steel Shelv-~ 
ing & Partition Co, 16 PaDuist. & 
Co. 472—Kochersperger v. Farm- 
ers’ Bank of Muiffinburg, 16 Pa. 
Dist. & Co. 2638. 


41. Stultz v. Locke, 47 Md 562— 
Rich v. Boyce, 89 Md 314—Muiddle- 
kauff v Smith, 1 Md 328—Berry v. 


4 common count is not rendered Harper, 4 Gill & J.(Md) 467, 
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counts 1f it sufficiently appears in the first count.£? 


Surplusage will not vitiate a count containing 
sufficient averments.*8 If the essential facts are 
alleged, the fact that the pleader, in addition, plac- 
eS an erroneous interpretation upon their legal ef- 
fect will not render the count materially defective.44 


Tort and wa:ver thereof. Where the action is in 
assumpsit, it 18 proper to allege the facts which 
constitute a tort, and it 1s not necessary to allege 
an terms a waiver of the tort 45 


b. Particular Allegations 


(1) Allegation of promise 

(2) Allegation of consideration 

(3) Allegation of indebtedness 

(4) Allegation of performance by plain- 
tiff 

(5) Allegation of demand or request 

(6) Allegation of breach 

(7) Allegation of damages 


(1) Allegation of Promise 


(a) Necessity and sufficiency 
(b) By and to whom made 
(c) Time and place 


(a) Necessity and Sufficiency 


The deciaration in assumpsit must generally contain 
a direct allegation of a promise by the defendant, al- 
though under some statutes an allegation of facts suffi- 
cient to imply a promise is sufficient. 


The general rule 1s that the declaration must con- 
tain a direct allegation of a promise by defendant. 
It will not be sufficient to allege facts from which a 
promise may be inferred,‘6 although there 1s dictum 
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to the contrary.47 No distinction in this respect 
exists in common-law pleading between an implied 
promise and an express promuse.*® In every case, 
where the agreement 1s not in writing, the same 
words of description are employed to describe an 
umplied as well as an express promise.4® The word 
“promise,” however, is not indispensable, and any 
word of the same import will suffice.50 


This doctrine, as far as general assumpsit 1s con- 
cerned, it 18 said, is the result of the historical evo- 
lution of that form of action and the resort to fic- 
tions, so usual in the early history of the common 
law, n order to work substantial justice and meet 
growing needs without departing from the estab- 
lished forms 51 


Where plaintiff’s claim consists of several items 
which are set out, 1t 18 not necessary to aver sep- 
arately promises to pay the several amounts, nor 1s 
it necessary that the amount averred exactly equal 
the agzregate of the 1tems.52 


A lim:tation on the general rule, recognized by 
some decisions, 1s that, where the declaration scates 
in hec verba an instrument which itself contains a 
promise or undertaking to pay, or some expression 
equivalent to a promise to pay, 1t 1s not necessary to 
set forth formally another promuse.5? 


The effect of a failure sufficiently to allege a prom- 
ise, 1t 18 held, 1s to render the declaration bad on 
special demurrer 54 


Statutory modifications. In some jurisdictions the 
necessity of alleging a promise has been dispensed 
with by statutory provision.55 


42. Griswold v. National Ins. Co, 8 
Cow (NY) 96 


43. Hall v Philadelphia Co, 81 SH 
727, 14 WVa 173—5 CJ. p 1398 
note 20. 


44. Md—Rosenthal v. Heft, 142 A 
698, 155 Md 410 

W Va—uUnion Stoppe Co v Wood, 
66 SE 702, 66 WVa. 461 


4B. I11—Arnold v. Dodson, 112 NE 
70, 372 Ill 877, affirming 193 Il 
App 62 

W.Va.—Hall v. Philadelphia Co, 81 
8B. 727, 74 W Va 173 

& CJ. p 1899 notes 85, 86. 


46. Pa—wWhilson v. Sutton, 25 Pa Co 
29 

W.Va—Danser v. Mallonee, 86 SH 
895,77 WVa 26 

5 CJ. p 1893 note 3265. 


47. “While an allegation of a prom- 
ise to pay has been held not to be 
absolutely essential where the facts 
alleged raise an imphed promise, 
yet it is the proper form of plead- 


ing."—Clements v Second Nat Bank, 

266 IllApp 225, 229 

48. Me—tTripp v Park Street Mo- 
tor Corporation, 118 A 798, 123 Me 
59. 

W Va.—Danser v Mallonce, 86 SE 
895, 77 WVa 26 

5 CJ p 1394 note 326 

49. Va—Payne v Grant, 81 Va 164 

W Va—wWaid v. Dixon, 46 SE 918, 
55 WVa 191 

50. Hill v. Wilson, 216 P. 761, 108 
Or 631—5 CJ p 1894 note 29 


Bl. Wo Sing v. Kwong Chong Wal 
Co, 16 Hawai 17. 


53. Parkersburg & Marietta Sand 
Co v. Smith, 85 SE 616, 78 W Va 
246, AnnCasi918H 449 


4 special count was held not de. 
murrable for failure to aver @ prom- 
ise to pay respectively two sums de- 
manded, where such promises were 
comprehended under the general 
averment of a promise to pay a larg- 
er sum than the aggregate of both 
items —Parkersburg & Marietta Sand 
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Co v. Smith, 85 SE. 616, 76 W.Va. 
336 


53. Tll—Ixeyes v. Buakert, 48 fl 
App 259 

Tenn —Woodson WV. Aloody, 4 
Humphr J03 


5 CJ p 1895 note 34 
Bqu.valent to nrom:se 

Wuere the coatract is set out in 
hee verba and it sufficiently arpcarzs 
trom the whole deciaration t.at 
what is the equivalent of a promise 
has taken place, a gceneial den.ulier 
18 plcoperly overruled—North v. 
Kager, 72 Ill 172 
56% Massachueettsa Mut L. Ins. Co. 

v. Kellegg, 88 Ill 614. 
Fromige imphed by law 

A ialure to allege a promise im- 
plied by law can be leached only by 
@® special demulzer—<Arnold v Dod- 
son, 112 N.B. 70, 272 TL 877, affim- 
ing 193 Ill App. 68. 
55. Swem v. Sharretts, 48 Md 408. 


im Alabama statutory forms of 
common counts exist, and these 
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It has been held that necessity for alleging a prom- 
ise has not been done away with by a statute provid- 
ing that “the court shall not regard any defect or 
imperfection in the declaration or pleadings, wheth- 
er it has heretofore been deemed mispleading or in- 
sufficient pleading or not, unless there is omitted 
something so essential to the action of defense that 
judgment, according to law and the very right of the 
cause, cannot be given;”58 but under an identical 
statute, the opposite result has been reached.5?7 


In the jurisdictions which have adopted the code 
system of pleading, it 1s not necessary to allege in 
terms a promise to pay, but it is sufficient to state 
facts upon which the law raises an implied prom- 
ise.58 Nevertheless, ether an express promise should 
be alleged, or the facts from which 1t may be im- 
plied, otherwise the complaint will be fatally de- 
fective.59 


(b) By and to Whom Made 


The promise should be alleged as having been mzde 
by the defendant to the plaintiff. 

When an allegation of promise is necessary, the 
declaration should allege that the promise was made 
by defendant to plamtiff.60 In the absence of an 
allegation that the promise was made to plaintiff, 
1t may be presumed that the promise was made to 
him from whom the consideration proceeded.61 


(c) Time and Place 


The promise should be alleged as having been made 
at a certain time and place. 


Following the general rule of pleading, that the 
declaration should state the time and place of every 
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material rraversable fact, in declaring in assumpsit, 
the tume and place of making the promise should be 
alleged 62 The precise time, however, is not ma- 
ter1al,63 unless 1t constitutes a material part of the 
promise declared on or the description thereof.64 


Where an express contract to pay interest does 
not form the basis of the action, an averment of 
time from which interest 1s to run 1s mmaterial, since 
interest is only an incident to the recovery of the 
principal debt.65 


(2) Allegation of Consideration 


The declaration must state facts sufficient to show 
a consideration for the promise alleged. 


In view of the fact that the action of assumpsit 
is based upon a contract or upon a consideration re- 
ceived by defendant which would be inequitable for 
him to retain, the declaration must show the exist- 
ence of a consideration in support of the alleged 
promuse,6 except in the case of bills of exchange, 
promissory notes, and such other contracts as smport 
consideration, in which event the mere statement of 
the liability 1s sufficient.67 In alleging the consider- 
ation for a special agreement, the whole of it should 
be correctly and explicitly stated.68 


While the mere incorporation of a simple contract 
in hec verba in a declaration in assumpsit does not 
satisfy the requirement that consideration must be 
distinctly and fully pleaded,®® it is sufficient to state 
so much of any contract, consisting of several dis- 
tinct parts and collateral provisions, as contains the 
entire consideration of the act, and the entire act, 
to be done by virtue of such consideration.70 


Matters collateral merely, or which only go to limit 


forms do not contain the allegation 
of a promise—NXcrrill vy Worthing- 
ton, 46 So 477, 165 Ala 481 


6G Waid v. Dixon, 46 SH 918, 55 
W Va. 191, 197. 


57. City of Newport News v. Potter, 
(Va) 123 F 821, 68 CCA. 488 


58. Cal—Smith v. Bentson, 15 P 
(2d) 910, 127 Cal.App (Supp) 789 

Ohio —Lane v. Linton, 11 Ohio NP. 
(N 8.) 508 

5CJ p 1395 note $85. 


The considerations supporting the 
rule are that the piomise to pay, 
alleged in assumpsit, was a@ mere 
conclusion of law from the facts 
atated, and as the codes only require 
the facts to be stated, they are suff- 
client without setting forth the con- 
clusions of the law arsing from 
those facts—Whilkins v. Stidger, 292 
Cal 281, 88 AmD. 64—Kansas City 
First Nat. Bank v. Landis, 34 Mo. 
App. 438—5 CJ. p 1395 note 87. 


68. Smith v. Bentson, 15 P.(2d) 910, 


127 CalApp (Supp) 7889—5 CJ. p 
1895 note 88. 


weason for this rule is that the 
code does not require such a lberal 
construction as will read into the 
pleading a substantive allegation 
which has been omitted therefrom 
Substance 1s just as essential under 
the code as at the common law — 
Conrad Nat. Bank v. Great Northern 
R. Co,, 61 P. 1, 24 Mont. 178 


e606. Ind—Salmon vy. Brown, 6 Blackf. 
847 
Ky —Blackwell v. Irvin, 4 Dana 187. 


61. Blackwell v. Irvin, supra. 

€g. Me—Armstrong v Bangor Mull 
Supply Corporation, 142 A 784 

Pa—Bloser v. Market, 26 PaDist & 
Co 97. 

5 CJ. p 1396 note 46. 


63. Biven v. Bostwick, 11 P 790, 70 
Cal. 639—5 CJ. p 1896 note 47. 


@& Ala—Lawson v. Townes, 2 Ala. 
878. 
Conn —Story vy. Barrell, 3 Conn 665 
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=y.—Bannister v. Weatherford, 7 B. 


Mon 271 
WN H—Drown v. Smith, 3 N.H 299 
63. Prior date 
A special count was not bad on 
demurrer because it averred a prom- 
ise to pay interest on a sum sued for 
from a date anterior to the making 
of the second of two contracts sued 
on—Parkersburg & Marietta Sand 
Co. v. Smith, 85 SH 616, 76 W.Va. 
246 
6G. Beall v. Morgantown & Keng- 
wood R Co, (W Va) 1823 SH. 295 
—5 CJ. p 1896 notes 64, 55 
67. Schwerdt v. Schwerdt, 141 Ill. 
App 3886, affirmed 85 NB. 618, 335 
TL 386—5 CJ. p 1897 note 56. 


68 Thurmond v. Guyan Valley Coal 
Co, 102 SE 231, 85 W.Va 601~-6 
CJ. p 1897 note 658 

6. Beall v. Morgantown & KEing- 
wood R. Co, (W Va) 182 SH 296. 

ee N H —Favor v. Philbrick, 7 N H. 

6 
N Y.—Grania v. Clark, 8 Cow. 36. 
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the future responsibility of the defendants, and do 
not enter into the consideration of their original 
undertaking, need not be stated.71 


Past consideration. Ina declaration upon a prom- 
ise based on a consideration which was previously 
executed, it is necessary to allege that the act per- 
formed or sum paid was performed or paid at the 
request of defendant,’= except where a beneficial 
consideration and a request are necessarily implied 
from the moral obligation under which defendant was 
placed.78 


Raising objection \Vhere the declaration shows 
no legal and sufficient consideration on the face of 
it, the defect may be taken advantage of by demur- 
rer,‘* motion in arrest of judgment,75 or writ of 
error. 76 


(3) Allegation of Indebtedness 


A declaration on the common counts should allege an 
Indebtedness to plaintiff. 


If the promise declared on is one for the pay- 
ment of money, as when the indebitatus counts are 
employed, it should appear from the declaration that 
the debt 1s due and unpaid,” together with the facts 
out of which the indebtedness arises.78 In declar- 
ing, however, on a contract which has been perform- 
ed and which has resulted in a simple obligation to 
pay money, it 1s sufficient to set out the indebtedness 
without specially stating the contract from which it 
arises, 79 


(4) Allegation of Performance by Plaintiff 


If defendant’s promise is dependent on plaintiff’s per- 
formance, pla.:ntiff must aver performance of his part 
of the contract or a legal excuse for nonperformance. 


If by construction of the contract, defendant’s l1a- 


71. 


72. City of Redding v Shasta Coun- 
ty, 171 P. 806, 86 CalApp 48—5 
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bility 1s dependent on plaintiff's performance, per- 
formance or a legal excuse for nonperformance must 
be pleaded in the declaration.80 


If, however, defendant’s promise 1s independent, 
performance need not be alleged.82 


(5) Allegation of Demand or Request 


If demand is a condition precedent to the action, it 
must be pleaded explicitly. In other cases the general 
averment “‘though often requested, etc,” is sufficient. 

If a demand 1s a condition precedent to the action, 
it must be specially alleged in the declaration. In 
such case the general averment of “often requested” 
1s not enough.85 If a special request is necessary, 1t 
should be stated with time and place by and to whom 
it was made, in order that the court may judge wheth- 
er it was sufficient, but failure to do so, however, 
can only be taken advantage of by special demur- 
rer.83 


If the promise is made, or the undertaking is im- 
plied, 1n consequence of a precedent debt or duty, 
as in the case of the common counts, it is not neces- 
sary to allege a special request; the phrase “often 
requested” 1s sufficient.84 


(6) Allegation of Breach 


The declaration must contain an allegation of @ 
breach of the promise by the defendant. 

It 1s a further essential to a declaration that a 
breach of the promise be assigned 85 


The breach may be assigned in the words of the 
promise, either affirmatively or negatively,®6 or ac- 
cording 10 11s legal effect ;87 but the allegation must 
be reasonably certain and definite.88 


Brenan v Shelton, 18 SCL 152 ,7&% Hurd Lumber & Woodwork Co ,N Y¥—Thomas v. Roosa, 7 Johns 461 
v Friedman, 241 NW 


Mich 64, reversed in part on other)gs, Smoot v McCraw, 35 SE 914, 


825, 258|}5 CJ p 1899 notcs 83, 83 


CJ p 1397 note 6L 


73s. City of Redding v Shasta Coun- 
ty, supra——Donegan v Houston, 90 
P 1078, 5 CalApp. 626—5 CJ. p 
1897 note 62 

74 Dl—Schwerdt v. Schwerdt, 141 
TllApp 886, affirmed 85 NE 613, 
285 Til 386 

N Y—Burnet v Busco, 4 Johns 2365. 

6 CJ p 1896 note 64. 


75. McNulty v Collins, 7 Mo 69— 
Muldrow v. Tappan, 6 Mo 3276 


76. Bruner v. Stout, Hard (Ky) 225 


77. Bmnckey v Irwin, 28 NX. 694, 
122 Ind. 61—5 CJ p 1898 note 78 


78. Conn—Brooks v Holland, 21 
Conn 3888—Bradley v Davenport, 
6 Conn 1 

Mass—Brown VY. 
560 

5 C.J. p 1898 note 74 


Webber, 6 Cush 


grounds 246 NW 1587, 261 Mich 
245—5 CJ. p 1398 note 75. 


80. Witten v Stout, 181 A 369, 284 
Pa 410—5 CJ p 1398 note 77 


Value of services rendered 

A party seeking the value of serv- 
lces rendered under the terms of an 
express contract must aver and 
prove the contract and either its full 
performance or an excuse for failure 
to perform in full —Witten v Stout, 
181 A. 360, 284 Pa 410 


81. Dey v Dox, 9 Wend (NY) 129, 
24 AmD. 1387—5 CJ. p 1898 note 
76 

82. Byrd v. Cummins, 3 Ark. 592, 
6938—~-5 CJ. p 1899 note 78 

83. Forrest v. Jones, 7 Ala 493. 

8% <Ala—Henderson v Howard, 2 
Ala 342 

Mess—Dyer v. Rich, 1 Mete. 180. 
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48 W Va. 14i—5 CJ p 1597 note 
c5 


In Georgia it has been declared 
that a different rule from that stated 
in the text prevails In this juns- 
diction peyment 1g en atmrmatirve de- 
fense to be set up and proved by de- 
fendant and accordingly nonpayment 
need not Fe alleged in the declasa- 
tion —Douglas v. Stephens, 108 SE 
833, 27 Ga App 485. 


86. Hazen v. Cobb, 117 So 853, 96 
Fla. 151—5 CJ. p 1397 note 66. 


87. Hazen v. Cobb, supra—5 CJ. p 
1897 note 67 


8& Fla—Hazen v. Cobb, supra 
Pa —Burnett v Shooster, 10 Pa Dist. 
& Co. 224 
5CJI p 1898 note 68 
Allegation held sufficient 
A declaralion in assumpasalt by the 
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While several breaches of the same contract may 
be assigned in one count,89 1f there are several counts 
in the declaration, defendant should be charged with 
having failed to pay the several sums98 If one 
breach is well assigned, and others are not, defend- 
ant cannot demur to the defective averments but 
may, under the plea of non assumpsit, object on the 
trial against receiving evidence or assessing damages 
on any breach other than the one well pleaded 91 

Both the breach and the promise must be alleged 
to have been made before the commencement of 
the action, if alleged to have been made after the 
declaration will be defective in any stage of the 
case, 92 


(7) Allegation of Damages 


A specific allegation of damages Ia necessary only 
when special damages are sought. 


Where from the fact of the breach the law would 
impute certain damages as the natural, necessary, 
and logical consequence thereof, such damages need 
not be specifically alleged, but are recoveravle under 
a general claim for damages 9* Special damages, or 
damages other than those natura'ly necessarily, and 
logically flowing from the breach alleged, must, how- 
ever, be particularly averred m the declaration.94 


c. Joinder of Counts 
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special count. It Is also perm.ssibie to join In one count 
a number or all of the common counts. 

In accordance with the rule governing civil ac- 
tions generally, discussed in the title Pleading § 87 
[49 C.J. p 157 note 90-p 158 note 95], a special count 
in assumpsit may be joined with the common 
counts,®5 and, although the party seeking to recover 
on the special count fails altogether, he may recover 
on the common counts, provided the case is such that, 
supposing that there had been no special contract, he 
might still have recovered 96 A declaration combin- 
ing 1n one count several or all of the common counts 
18 proper 97 


§ 23. —— Plea or Affidavit of Defense 


a. Plea 
b. Affidavit of defense 


a Plea 


(1) In general 
(2) The general issue 
(3) Special pleas 


(1) In General 


The general rules of pleading apply to pleas In ac- 
tions in assumpsit. 


The general rules of pleading as discussed in that 
title, apply to pleas in actions in assumpsit. Accord- 


it la permiseble to join the common counts with a 


lessor in a coal mining lease for 
breach of lessee’s covenant properly 
and diligently to develop the mize 
property, which sets forth the les- 
gee’s covenants to pay the specified 
royalties, to mine the coal in an ef- 
fective, workmanlike, and proper 
manner, to develop the coal diligent- 
ly and properly, and to produce the 
coal so the plaintiff might receive an 
income and royalties therefrom, and 
alleging that defendant has failed 
and refused to keep any and all of 
the covenants, 18 not subject to de- 
murrer for lack of defin.teness in the 
breaches assigned —Hamrick v. Nut- 
ter, 1146 SE 75, 98 WVa 115 


8. NH—Smith v Boston, etc, R 
Co, 86 N.H. 458 

W Va.—McCray Vv. Craig, 76 SH 79, 
70 W.Va. 7865. 


90. Ells v Turner, 6 Munf (19 Va.) 
196. 


91. Pettibone v. Stevens, 6 Hill (N. 
Y.) 258. 


92. Roud v. Griffith, 11 Serg & R 
(Pa) 180—5 CJ. p 1898 note 71 


88 Andersen v. Thude, (Arizs.) 25 
P.(2d) 273 


9  NH—wWoodbury vy. Jones, 44 N 
H. 206. 


W Y¥ —Vanderslice v. Newton, 4 NY. 
180 

95. Cal—Philpott v. Superior Court 
in and for Los Angeles County, 36 
P (3d) 635 

MIe—Bean v Camden Lumber & 
Fuel Co, 126 A. 285, 124 Me 103. 

Md—Alexander v. Capital Paint Co., 
111 A 140, 186 Md 6658. 

Mich-—Kirker v. Larson, 236 NW 
896, 254 Mich 618 

Miss—Excello Feed Milling Co. v 
Warren County, 131 So. 270, 159 
Miss 167. 

Tex—Fant v. Andrews, (Civ App.) 
46 Sw. 909 

Vt—Globe Granite Co. v. Clements, 
104 A. 104, 82 Vt. 388. 

5 CJ. p 18399 note 88. 


Assumpsit based on fraud 

In Michigan m an action in as- 
sumpsit based on fraud, granted by 
Comp L (1929) § 14007, joinder of 
common counts with a special count 
is permissible—-Kirker v. Larson, 
236 N.W. 896, 254 Mich 648. 
Joinder of actions see Actions § 8&8. 


9G. Hazen v. Cobb, 117 So. 858, 96 
Fla. 151-5 CJ p 1400 note 8&9 
See Millett v. McDonald, 200 IIL 
App 149. 

in 
(1) It has been stated that a 
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ingly, the plea in assumpsit should be an answer 


plaintiff cannot recover in the same 
action of assumpsit both on an im- 
pled and an express contract, and, 
having alleged both, the thing to be 
considered 18 whether the proof 
shows the express contract alleged, 
or whether there 18 a varance— 
Bethlehem Steel Co. v. Dornberg, 108 
A 474,135 Md 131 


(2) In a subsequent case, however, 
the court said that the common 
counts may be joined with a declara- 
tion on a special contract, although 
there can be no recovery on the com- 
mon counts if a special contract is 
established, since the evidence may 
fail to show a special contract but 
still establish services rendered un- 
der an agreement for which defend- 
ant 18 bound to pay compensation.— 
Conservation Co. v. Stimpson, 110 A. 
495, 136 Md 3814, 


mn Pennsylvania, apparently plain- 
tuff cannot protect himself by adding 
the common counts, but must elect. 
—Lenderman v. Shuster, 18 Pa Dist. 
& Co. 871. 


97. South Atlantic Dry Dock Co. v 
U 8S Shipping Board Hmergency 
Fleet Corporation, (DC Fla) 284 
Be. 728—6 CJ. p 1400 note 90. 


7 C.d.8. 


to all that portion of plaintiff’s declaration which it 
assumes to answer 98 A plea which professes to an- 
swer the whole declaration, but which, in fact, an- 
swers Only a special count, is bad 99 


Severance in plea. Defendants sued on a joint 
promise should not sever in their pleas,! except that 
a defendant may file a several special plea which goes 
to his personal discharge, such as infancy, bankrupt- 
cy, ne unques executor, and the lke;? and if one 
defendant has matter of defense personal to him- 
self, which matter is admissible under the general 
issue, he may avail himself of that defense, under the 
general issue, without severance.? 


Demurrer. Toa count assigning several breaches, 
defendant cannot demur to one branch and plead to 
others. He must plead or demur to the whole 
count.4 


(2) The General Issue 


The plea of the general Issue In assumpslt fs non 
assumpsit. 


The plea of non assumpsit 1s, at common law, the 
general issue in assumpsit.5 However, by some 
statutes the plea of nunquam indebitatus has been 
substituted for non assumpsit as a general issue to 
the common counts,§ and in one jurisdiction the 
statutory general issue is “an averment that the 
allegations of the complaint are untrue”? 


Pleas of nil debet,® non est factum,? or not guilty,10 


98 Hverroad v. Schwartzkopf, 23 N. Vv. 
BH. 969, 128 Ind. 365 C.J p 1402 
note 18 7, 


zf a plea is patently defective, a 155 
demurrer thereto 1s properly sustain- 
ed—Denson v. Kirkpatrick Drilling 
Co., 144 So. 86, 225 Ala. 478 


99. Hartzell v Cincinnati, H & D 
1402 note 19. 78. 


i. Ward v. Johnson, 18 Mass. 148— 
Meagher v Bachelder, 6 Mags. 444 
—§ CJ. p 1404 note 48. 


861. 


& Moore v. Knowles, 65 Me. 498—|1)— windsor vy Hallett, 97 DL 204. 
6 CJ. p 1408 note 26. 


Hull v. Hyde, 121 So. 610, 219 
Ala. 156—5 CJ. p 1408 note 327. 


ii. Hill v. Hyde, 121 So 610, 219 
Ala. 155—Hspalla v. Richard, 10 
So. 137, 94 Ala. 159—5 CJ. p 1403 


Cutts v. Gordon, 18 Me 474, 29 
Am.D. 520—5 C.J. p 1404 note 49. 


& Peebles v. Rand, 43 N.H. 887. 


4 Pettibone v. Stevens, 6 Hull (N. 
Y.) 268—5 C.J. p 1402 note 17. 


& US—KKoltonski v Diectric Goods 
Mfg Co., (Me.) 182 F. 208, 105 C. 
CA 48. 

W.Va—State v. Harmon, 15 W.Va. 
116. 

5 C.J. p 1402 note 21. 


6 Davis v. Turner, (Fla) 160 So. 
&876—Logan v. Board of Public In- 
struction for Polk County, (Fila ) 
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note 238. 


1402 note 22 
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Nettleton Lumber Co., 
149 So 736—5 CJ. p 1403 note 81. 


Fill v. Hyde, 121 So. 510, 219 Ala. 


& D.C—District of Columbia _v. 
Washington, etc, R. Co, 1 Mackey 


Hl—Koch v. Merk, 
Ky —Condict v. Stevens, 1 TB Mon 


‘Wis.—Crane Bros. Mfg Co. v. Morse, 
5S N.W. 815, 49 Wis. 368. 


8 Colo—Heaton v. Myers, 4 Colo. 


12. Swift River, etc, Impr Co. v 
Brown, 77 Me 40--Penobscot R 
Co. v. Mayo, 60 Me. 30¢@—5 C.J. pn 


18 US—cChamplin v. Tilley, (CC.) 
5 EF Cas.No 2,586, 1 Brunn CoiLCas 
71, 3 Day (Conn ) 803 


are not appropriate as pleas of the general issue 
in assumpsit. Nevertheless, it has been held that 
the plea of not guilty, while irregular, does present 
a substantial issue, and must be attacked by a prop- 
er and timely objection.14 


Admissions by plea of general issue. Following 
the rules relating to admissions by pleas of the gen- 
eral issue generally, discussed in the title Pleading § 
156 [49 C.J. p 280 note 26-p 281 note 36], it is 
generally held that a plea of the general issue admits 
plaintiff's capacity to sue,!2 and, under most circum- 
stances, the character in which he sues,18 although 
not always.14 


As pointed out in § 26, infra, a plea of the general 
issue in assumpsit puts in issue every material tra- 
versable fact in the declaration, and in addition, a 
number of affirmative defenses may be shown there- 
under. 


(3) Special Pleas 


Affirmative defenses may be pleaded specially, not- 
withotanding their availabillty under the general! issue. 
A few affirmative defenses must be pleaded specially. 


While as a general rule a special plea which sets 
up matter which is in effect a denial of the truth of 
the declaration may be considered bad as amount- 
ing to the general issue,15 defendant 1s at liberty 
to plead specially any matter which admits that, in 
fact, a contract was made as alleged in the declara- 
tion, but shows that it was void or voidable for any 


(F la.) 94 Ala. 159—Strickland vy. Burng, 
14 Ala. 511. 
Ohio—Cincinnatl M. E Church vy. 


Wood, 5 Ohio 283, Wright 132. 


14. Md—wWinchester v Union Bank, 
2 Gill & J 73, 19 AmD. 253 

N Y—Best v Strong, 2 Wend. 319, 
20 AmD. 607 


15. Dudley v. Carter Red Ash Col- 
liemries Co, 100 SE 466, 125 Va. 
70i—5 CJ. p 14038 note 32. 


In Alabama 

(1) When defendant’s plea is in ef- 
fect a plea of general issue, a de- 
murrer on the ground that “it 18 no 
more than the general issue,” is 
properly overruled —Traweek Vv. 
Hagler, 75 So. 152, 199 Ala. 664. 


(3) The proper method of talung 
advantage of such « plea is by mo- 
tion to atrike—Denson v K:rkpat- 
rick Drilling Co., 144 So. 86, 2265 Ala, 
473. 


(8) However, if the general issue 
1s pleaded, and in addition thereto a 
number of special pleas, amounting 
to the general issue, are filed, the 
lower court will not be put in error 
for sustaining demurrers to the lat- 
ter—Denson v. Eukpatrick Drilling 


48 TDlApp 26 


158 So. 720—EHiverglade Lumber Co./ Ala—Espalla v. Richard, 10 So. 137,|Co., supra. 
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cause,16 such as coverture,!7 duress,18 illegality or 
want of consideration,!9 infancy,29 or insanity,?2 
notwithstanding the defense might have been avail- 
able under the general issue. 


Likewise, matters in discharge of the action, such 
as accord and satisfaction,?2 foreign attachment,28 
former recovery for the same cause of action,*4 pay- 
ment,25 performance,°6 or release,2?7 may, at de- 
fendant’s election, be pleaded specially. 


It has been held permissible to traverse plain- 
tiff’s allegation of performance of a condition prece- 
dent by a special denial, although this under the gen- 
eral rule of pleading would be clearly demurrable 
as amounting to the general issue.28 


It has also been held that a court will not be put 
in error for refusing to give leave to file special 
pleas, where the matter contained therein could be 
shown under the general issue, already pleaded °9 


As illustrated in § 26 infra, some matters, such 
as tender, set-off, recoupment, discharge in bank- 
ruptcy, statute of Imutations, etc., which cannot be 
shown under the general issue must be speccally 
pleaded As shown 19 the title Frauds, Statute of, § 
265 [27 C.J p 369 note 13 et seq] the statute of frauds 
may, and according to some authorities must, be spe- 
cially pleaded. 


16. Sublett v. McLin, 10 Humphr /2% Dibble v Duncan, (CCOhio) 7 
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b. Affidavit of Defense 


Where a statute requires an affidavit of defense in 
place of a plea, the affidavit must be In compliance 
with the statutory requirements. 


An affidavit of defense, 1n jurisdictions where such 
an affidavit 1s required, must be direct and certain, 
and the allcgations must comply, at least substantual- 
ly, with the provisions of the statute prescribing what 
shall be stated 30 


However, judgment will not be rendered for plain- 
uff, notwithstanding the affidavit of defense 1s in- 
sufficient on the merits, where defendant filed in 
connection therewith a counterclaim in excess of 
plaintiff's claim, which plamtiff did not answer 3! 
Likewise, judgment will not be rendered for plain- 
tiff because of the insufficiency of the affidavit, if 
the statement of plaintiffs claim 1s not in the con- 
cise form required by statute °4 


A statutory requirement that in assumpsit on a con- 
tract for the payment of money there shall be an 
mquiry of damages, unless defendant files with his 
plea an affidavit that plaintiff 1s not entitled to re- 
cover anything on his claim, etc., may be waived by 
plaintiff.32 or he may by his conduct be estopped from 
setting up the statute 84 It has also been stated that 
farlure to object to an unsigned affidavit of defense 
waives the point 85 


Cohen v Smith, 10 Pa Dist. & Co. 81— 


(Tenn) 181—5 CJ p 1403 note 
33. 
17. Wad—Barr v Perry, 8 Gull 8138 
Tenn —Sublett vy. MecLin, 10 Humphr 
181, 


48 Sublett v AI{cLin, supra. 


218. US.—Dibble v. Duncan, (CC 
Ohio) 7 FCas.No 8,880, 2 McLean 
558 

Tenn —Sublett v. McLin, 10 Humphr 
181 

5 CJ. p 1405 note 386. 


20. US.—Dibble v. Duncan, (CC 
Ohio) 7 F Cas No 8,880, 2 RicLean 
553 

Md—Barr v Perry, 3 Gill 318 

Tenn —Sublett v McLain, 10 Humphr 
131. 


21. Mass—AMiutchell v. 
Pick. 431 

Tenn —Sublett v. McLain, 10 Humpar 
181. 


2. U.S—Dibble v Duncan, (CC 
Ohio) 7 F.CasNo 3,880, 2 AicLean 
558 

Tenn —Sublett v. McLain, 10 Humphr 
181. 

"W Va—Wellsburg First Nat. Bank v. 
Kimberlands, 16 W.Va 655 

Pleading accord and satisfaction spe- 
clally where it may be shown un- 
der the general issue generally see 
Accord and Satisfaction jg 47 o (1) 
note 4 


Kingman, 6 


F.Cas No 3,880, 2 McLean 6538 


24. US—New York Mut L Ins Co 
v Harris, (Ald) 97 US 881, 24 L 
Ed 959 

N Y—Young v Rummel), 2 Hill 478, 
88 AmD 694. 

5CJ p 1403 note 4. 


25. Surface v. Chicago, M & St P 
Ry. Co, 191 TllApp 261—5 CJ p 
1408 note 43 

26. Sublett v. McLin, 10 Humphr. 
(Tenn) 181 


27. US—Dibble vy Duncan, (CC 
Ohio) 7 FCasNo32,880, 2 McLean 
558 

Md—Barr v. Perry, 3 Gill 318 

Tenn.—Sublett v. McLain, 10 Humphr. 
181. 


28. Dewees v. Manhattan Ins. Co, 
84 NJ Law 244 


29. Richmond Union Passenger R. 
Co v New York Seabeach R. Co., 
28 SH 678, 95 Va 886 


30. Affidavits held snfficilent.—Im- 
hoff v. Frets, 24 PaDist 98—Free- 
man v. Refowich, 20 Paco 17— 
Levitin v. Norfolk Nat. Bank of 
Commerce & Trusts, (Va.) 177 S.B 
205—5 CJ p 1404 note 62 [a]. 
AMdavits held insufficient.—North- 
western Consol Milling Co. v. Young, 
104 A. 550, 261 Pa. 177—Kann v. 
Kann, 100 A 6582, 256 Pa. 108—Mce- 
Gowan v. Boney, 74 PaSuper. 123— 
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Chandler v. Fleming, 9 Pa Dist. & Co. 
739—AicGuire v. Lawton, 9 Pa Dist. 
& Co 780—Franklin Paper Co. v, 
Southern Cornice Works, 25 Pa Dist. 
5b76-—5 CJ p 1404 note 52 [b]. 


$1. Farmers’ & Breeders’ Mut. Fund, 
etc, Co v. Hlliott, 26 Pa Dist. 436. 


32. McCleary v. Wilkins, 44 PaCo 
633—-F'reeman v. Refowich, 20 Pa. 
Co 17—5 CJ p 1404 note 53. 


Gontract or tort origin of clam 

(1) When the action of assumpsit 
is founded solely on waiver of tort, 
no affidavit of defense is required — 
Webber v Federal Reserve Bank of 
Philadelphia, 16 Pa Dist & Co. 11— 
Zimmerman v Drake, 17 Pa Dist. 754 
—Johnson v Wells, 17 Pa Dist. 725— 
5 CJ. p 1404 note 53 [a]. 


(2) However, 1f the act or circum- 
stance amounts to a breach of a con- 
tract existing between the parties, 
the fact that it also constitutes a 
tort 18 immaterial, and an affidavit 
of defense is necessary —Ridgway 
Grain Co v. Pennsylvania R. Co., 17 
Pa Dist. 967. 

33. Gehl v. Baker, 92 8.H. 852, 121 
Va. 23—Jackson v. Dotson, 665 S 
BH 484, 110 Va. 46. 

&& Gehl v. Baker, 92 SE. 852, 131 
Va. 28. 

33. American QO1l Co. v. Walser, 159 
A. 389, 104 Pa Super. 89. 
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§ 24. —— Replication 
Pleadings 
The general rules of pleading ordinarily apply to 


replications and subsequent pleadings In actions in as- 
sumpsit. 


Following the general rules of pleading, it has been 
held that the cause should not be tried without a repli- 
cation to a good special plea, since otherwise issue 1s 
not joined®6 As in other actions, the replication 
must answer as much of the plea as it professes to 
answer,®? and where there are several pleas 1t must 
indicate with sufficient certainty the plea or pleas to 
which it is directed.88 Ifa conclusion to the country 
18 proper, it must deny 1n express words the allega- 
tions of the plea.®9 It is bad if it contains a de- 
parture from the declaration,® or is double.41 Stat- 
ing the cause of action in the replication is not 
permissible.*4 


and Subsequent 


Rejoinder. As is the rule generally, a rejoinder in 
assumpsit must answer material allegations of the 
replication by stating material facts.48 It must not 
contain a departure from the plea,*4 nor be double.45 


§ 25. Amendments 


Amendment of pleadings in assumpsit is allowable 
as In other forms of action. 


In keeping with the rules relating to amendment 
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§ 26 


of pleadings generally, discussed in the title Pleading 
§§ 275-322 [49 C.J. p 466 note 88 et seq], the decla- 
ration may be amended so as to increase the amount 
of damages claimed,‘6 to change the alleged date of 
the promise,47 by adding averments necessary to 
show a cause of action against both defendants,*® 
by adding or striking out a party,£9 by the annexing 
of a bill of particulars,59 or by the addition of a 
count,5! provided no new cause of action is there- 
by introduced.52 


An amendment changing the form of the action 
cannot be made, however,©® in the absence of a stat- 
ute permitting 1t.64 

Amendment of plea. Defendant may also be per- 
mitted to amend or substitute his plea.55 


§ 26. —— Issues, Proof, and Variance 


a. In general 
b. Matters admissible under pleadings 
ce. Variance 


a. In General 


Proof may be made of Issues raised by the pleadings, 
and of such issues only. 


Following the general rules of pleading, the plead- 
ings 1n assumpsit must put in issue the fact concern- 
ing which proof is offered, or it will be rejected.58 


96. Mules v Rose, (Super Ark Terr.) 44 Sterns vy. Patterson, 14 Johns 


17 F Cas No 9,544a, Hempst. 37— 
5CJ p 1404 note 55 


Pleadings held sufficient 


(NY) 182. 


45. Satterlee v. Sterling, 8 Cow (N 
¥.) 288. 


Under a statute providing that in/4e. Ala—MmcCreary v. Brown, 50 So 


actions of assumpsit the pleadings 
shall consist of plaintiffs statement 
of claim, defendant's affidavit of de- 
fense, and, where a set-off or coun- 
terclaim is pleaded, plaintiffs reply 
thereto, a record showing a statement 
of claum and answer by defendant in 
the form of a petition to open a 
judgment and a reply thereto by 
plaintiff was sufficient.—Williams v. 
Notopolos, 108 A 290, 359 Pa 469 


67. Satterlee v Sterling, 8 Cow (N 
Y) 288—Bradner v. Demick, 20 
Johns (NY) 404—5 CJ p 1404 
note 57 


38. Carey v Hanchet, 1 Cow (N Y.) 
154 

38. Austin v Walker, 36 NH. 45¢— 
5 CJ. p 1405 note 58. 

#. Allen v Mayson, § 8SC.L. 207 
5CJ p 1405 note 59. 

41. Wadleigh v. Pillsbury, 14 NZ. 
878—5 CJ. p 1405 note 60. 

44. Hatfield v. Thomas Iron Co, 57 
A. 950, 208 Pa. 478-5 CJ. p 1405 
note 61. 


43. Satterlee v. Sterling, 8 Cow.(N. 
Y) 2883—5 CJ. p 1405 note 62. 


7078-9 


402, 162 Ala 443. 
Ind —Buillingsley v. Dean, 11 Ind 381 
5 CJ p 1400 note 9L. 
47. Bailey v. Musgrave, 2 Serg. & R 
(Pa) 219. 


48. Quinter v. Quinter, 26 Pa.Dist 
716 

4. Quinter v. Quinter, supra—5 C 
J. p 1892 note 8 [a]. 


60. Tarbell v. Dickinson, 3 Cush 
(Mass) 3465. 
51. Bean v. Camden Lumber & Fuel 


Co, 126 A. 385, 124 Me. 102—-5 C 

J. p 1400 note 93. 

& 4Geoclaration, counting upon a 
several promise may be amended by 
counts declaring upon a joint prom- 
ise —Carter v. Hosford, 48 Vt 433. 


Mew counts are n0t to be regard- 
ed as for a new cause of action, when 
plaintiff, mm all the counts, attempis 
to assert rights and enforce claims 
growing out of the same transection, 
act, agreement, or contract —Smith 
v. Palmer, 6 Cush (Mass.) 513. 


5&2. Thompson v. Phelan, 22 N.H 
$39—5 CJ. p 1400 note 93. 


BS. City of Chicago v. Chicago Rall- 
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ways Co, 228 DlApp 679-8 GJ. 

p 1400 note 94 
Special to general assumpsnit 

Where plaintiff has sued in special 
assumpsit on an express contract he 
may amend his declaration to make 
it one im general assumpsit on an 
implied contract—Town of Franklin 
V Hngineering Co., 12 Tenn App 434. 


84. Baltimore F. Ins. Co v. McGow- 
an, 16 M@ 47—5 CJ. p 1400 note 
96. 


55. Globe Granite Co v. Clements, 
104 A. 104, 92 Vt. 388—5 Cl. p 
1404 note 61. 


56. Ala—Bush v. Moore, 95 So. 62, 
18 Ala App 88. 

Me—Dufour v. Stebbins, 145 A. 898, 
128 Me 188. 

Pa—McBrde v. MceBmde, 88 Pa Su- 
per 24. 


Mew contract 

A new contract relied upon as a 
defense, must be set up in the affi- 
davit of defense, or else it 18 not in 
issue.—Steinberg v. Schwartz, 219 
Dl App. 138. 


Statute of limitations 

Under a general replication to de- 
fendant’s plea of the statute of lim- 
itations of three years, the issue was 
whether the promise wag made with- 
in the three years, and proof show- 
ing & promise which was of a higher 
nature, and valid for six years, made 


Where, however, the pleadings do raise the issue, 
matter in proof thereof is relevant.57 Accordingly, 
where plaintiff has employed the common counts he 
may prove thereunder matters which, although not 
specifically set out, are embraced in the broad lan- 
guage of the counts.58 


b. Matters Admissible under Pleadings 


The general issue In assumpsit being very compre- 
hensive, under rt may be proven almost every defense 
existing at the time sult was brought. 


In practice the plea of the general issue 1s com- 
prehensive ;59 under it defendant is permitted to 
show almost every defense which tends to prove that 
no cause of action existed at the time when the suit 
was brought, whether such defense arises from an 
inherent defect in the original promise, or from a 
subsequent extinguishment of the liability after it 
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was incurred.60 


On a strict construction of the language of the plea 
of non assumpsit it would naturally operate only as qa 
denial of the express promise, where one 1s alleged, 
or of the existence of circumstances from which a 
promise might be implied by law,®1 and this was 
formerly the law.62 However, a practice grew up 
and came to be firmly established of allowing under 
the plea of non assumpsit evidence of various de- 
fenses, which admitted all the essential facts stated 
in the declaration but avoided their effect.68 


Applying this rule, defendant may generally give 
in evidence, under the plea of non assumpsit, accord 
and satisfaction,®4 coverture,®5 drunkenness,®6 for- 
eign attachment or garnishment,8? former recov- 
ery,®8 fraud,69 infancy,70 insanity,71 payment,’? per- 


five years before, was not relevant, 

and therefore properly rejected —Mce- 

Dermott v McCormick, 4 Harr.(Del) 

648. 

87. Bean v. Camden Lumber & Fuel 
Co, 126 A 286, 124 Me 102 


Mvidence held admissible 

In agsumpsit upon the common 
counts for services rendered and ma- 
terials furnished, with a special 
count for damages to personal prop- 
erty by reason of defendant's fail- 
ure to keep leased premises in ten- 
antable condition, where defendant 
pleaded non assumpsit, evidence rele- 
vant and material under the special 
count was relevant and material to 
the issues raised by the pleadings — 
Wilson Bros Garage v. Lerrow, 98 
A. 902, 90 Vt 418. 
58. v. Monongahela Tie 
& Lumber Co, 87 SH 165, 77 W. 
Va. 158. 


Zot restricted to express contract 

Where the declaration contains the 
common counts, and plaintiff intro- 
duces evidence of an express con- 
tract, he 18 not confined to estabhsh- 
ing the express contract, but may 
recover on any proof which supports 
his declaration—Humphreys v. Or- 
rey, 220 Tll App. 528. 


59. Dudley v. Carter Red Ash Col- 
lieries Co, 100 SEH 466, 125 Va 


Broadest issue known 

“The general issue of non assump- 
ait on an unsealed contract is one 
of the broadest general issues known 
to our system of pleading.”—Dudley 
v. Carter Red Ash Collieries Co., 100 
SH. 466, 468, 125 Va. 701. 


60. US.—Wilkinson v. Pomeroy, (C. 
CN.Y.) 29 #=F.CasNo.17,674, 9 
Blatehf. 513. 

Ala.—Hscambia County vy. Dime 
Chemical Products Co., 166 So 681 
-——Boreman v. J. B. Colt Co., 95 So. 
588, 19 Ala.App 126, 


il—Benes v. Bankers’ Life Ins. Co., 
118 NE 448, 282 Ti. 286, revers- 
ing 204 TllApp 436. 

Me—Williams v. Sweat, 115 A. 895, 
121 Me 118 

Okl.—~Harn v Patterson, 160 P 924, 
58 Okl 694. 

Pa—Jackson v Utz, 18 PaDist 168 

RI—Wholey Boiler Works v. Lew- 
is, 128 A. 595, 46 RI 441 

Tenn—TIllinois Central R Co. v. 
Wade, 1 Tenn.Civ App 780. 

Va—Dudley v. Carter Red Ash Col-~ 
ae Co, 100 SH 466, 125 Va. 

Li; 
5 CJ p 1403 note 24, p 1405 note 68. 


Demand due and nmpaild 

Where a complaint in assumpsit 
alleged that the demand was due and 
unpaid, defendant’s plea of the gen- 
eral issue put that fact in 1msue— 
Outcault Adv. Co. v. Hooten, (Ala 
App.) 66 So. 90L 


Tnoonsistent statements 

Previous atatements or admissions 
made by plainiff, inconsistent with 
his testimony, to the effect that de- 
fendant was indebted to him, and 
tending to prove that plaintiff was 
not in fact a creditor of defendant, 
are admissible on this issue—Myrick 
ean: 59 So 704, 5 AlaApp. 

98. 


Issuable defense 

4. plea of the general issue in gen- 
era] azssumpsit presents an issuable 
defense, the issue being the indebt- 
edness of defendant to plaintiff— 
Causey v. Cooper, 41 Ga. 409 


61. Shanklin’s Adm’r vy. Crisamore, 
4 W.Va 184, 


62. Maverick v. Gibbs, 14 SCL. 815 


in Alabama, by statute, the general 
igsue In assumpasit now puts in issue 
only the truth of the allegatons of 
the complaint (Code [1928] § 9470). 
—Denson v. Kirkpatrick Drilling Co., 
144 So. 86, 225 Ala 473, 
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63. McKyring v. Bull, 16 NY. 297, 
800, 69 AmD 696 and note—5 G 
J p 1406 note 66. 

64 Tll—Benes v Bankers’ Life Ins. 
Co, 118 NB 443, 282 11 236 

WVa—Zoge v. Kern Oil, etc, Co, 
117 SH. 620 

5 CJ p 1406 note 69. 


68. Streeter v Streeter, 48 Il, 155 
—§ CJ p 1406 note 70 


66. Peebles v. Rand, 48 NH 387. 

67. Young v. Rummell, 2 Hull (N. 
Y.) 478, 88 AmD 694—Clark vy. 
Yale, 12 Wend (NY) 479. 

68 International Coal Min Co vy. 
Pennsylvamia R Co, 15 Pa.Dist. 
225—5 CJ. p 1406 note 78 

69. Thomas v. Grise, 41 A. 883, 17 
Del. 381—5 C.J. p 1406 note 74 


70. Stansbury v. Marks, 4 Dall (U 
S) 130, 1 LEd 771—5 GJ. p 1406 
note 765. 


71. Arkansas Grand Praime O11 & 
Ges Co v. Davidson, (C.CA Pa) 
288 &. 641—5 CJ p 1406 note 76. 

72. Cal—Snodgrass wv Snodgrass, 
258 P. 755, 81 Cal App. 3860. 

Ul—Kassing v. International Bank, 
74 DL 16—Surface v. Chicago, M, 
& St. P. R Co, 191 TLApp 261— 
Teuber v. Schmuacher, 44 ZLApp. 
577. 

W.Va—Zogge v Kern O11 & Gas Co., 
117 SE 620, 94 W.Va 17. 

5 CJ p 1406 note 77. 

Fart payment in property is ad- 
missible under the general issue— 

Munn v. Pope, 2 Stew.(Ala.) 498 


Payment anf sccord and satisfaction 


Under a atatute providing that ac- 
cords must be specially pleaded, sat- 
isfaction and payment are distin- 
guishable—Brace v. Catlin, 1 Day 
(Conn.) 2765. 


in Mississippi, by statute, an ad- 
ministrator of an estate in any ac- 


7 C.J.8. 


formance,’ prevention of performance by plain- 
tiff,”4 release,’5 waiver or estoppel,”6 usury?? want, 
illegality, or failure of consideration,?® nonperform- 
ance by plaintiff ,79 also absence of joint lability of 
defendants,®9 existence of an unfulfilled condition 
precedent,®! plaintiff's capacity to sue,®? rescission,£3 
that plaintiff has no title to the chose in action in 
question,®4 or that the action was prematurely 


brought.85 


On the other hand, since such defenses as a dis- 
charge in bankruptcy,®¢ the statute of limitations,8? 
and tender8§ do not contest liability, showing only 
that no action can be maintained, 
shown under the general issue, such matters, to be 


tion at law may prove any defense 
under the general issue, and this 
statute applies to actions of as- 
sumpsit —Gray v. Thomas, 12 Sm. & 
M. 111. 
in West Virginia 

(1) By construction of statute, 
payment in full, or general payment, 
13 admissible under the genera] 18- 
sue, as at common law, but partial 
payment must be specially pleaded 
—Schmulbach v. Wilhams, 120 SE 
600, 95 W.Va 281—Zogg v Kern Ou, 
ete, Co, 117 SH 620, 94 WVa. 17— 
Shuman v. Shuman, 91 SH 264, 79 
W.Va 445—Shore v Powell, 76 SE 
126, 71 W.Va. 61—Shanklin’s Admin- 
istrator v. Crsamore, 4 W.Va. 184 


(2) Accordingly, mm assumpsit to 
recover money loaned, defendant's 
testimony thet check, alleged evi- 
dence of loan, constituted payment of 
indebtedness owing by plaintiff, was 
admissible under the general issue as 
not constituting matter of set-off or 
partial payment required by statute 
to be specified —Bielec v. Romanek, 
169 SH 409 

(3) Single payments which sepa- 
rately discharge in full each of sev- 
eral independent claims may be 
shown, since they are not properly 
partial payments—Schmulbach v 
Willams, supra. 
73a. Todd v. Summers, 2 Gratt (43 

Va) 167, 44 4AmD. 3798—5 CJ. p 

1406 note 78. 


74 Kelly v. Fahrney, 123 F 4380, 59 
CCA. 398—5 CJ. p 1406 note 79 


7& Barr v. Perry, 8 Gull (Md) 3138 
— 5 C.J. p 1406 note 80. 


in Michigan, where the general 1s- 
sue was pleaded before the adoption 
of Cir Ct Rules, rule 7, providing that 
@n affirmative defense, such as re- 
lease, must be plainly set forth m 
@ notice attached to defendant’s plea, 
evidence of a release of defendant, 
executed for a valuable considera- 
tion before the commencement of the 
action, was admissible.—Cleveland v. 
Rothschild, 94 N.W. 184, 182 Much 
625. 
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et seq]. 


available, must be pleaded specially. According to 
some authorities, evidence showing that the agree- 
ment was within the statute of frauds is admissible 
under the general issue, while other authorities hold 
that the statute must be specially pleaded, see the 
title Frauds, Statute of § 265 [27 CJ. p 369 note 13 


Cross demands, whether set-off®9 or recoupment,?° 


cannot be set up under the general issue. This does 


as such matters 


they cannot be | issue 94 


7@ Dl—AMeKenna v. McKenna, 118 
Iu App 240 

W.Va.—Buckhannon Bank v. O’Bmen 
& Hall, 180 SE. 258 

5 CJ p 1406 note 81. 

77. DelL—Cleaden Vv. 
473. 

N J—New Jersey Patent Tanning Co 
v. Turner, 14 N.J Eq 326 

8.C—Talbert v Cason, 3 SC.L. 298 


73 U.S—Watson v. Bayley, (DC.) 
29 &CasNo17,276, 2 Cranch C.C. 
67. 

Md —Morgan v. Cleaver, 101 A. 610, 
130 Md 617. 

Or—Gress v. Wessinger, 172 P. 4965, 
88 Or. 625 

5 C.J. p 1407 note 86. 


Gambling debt 

Proof of the fact that a note was 
given for money won at gaming 1s 
admissible under the general issue — 
Watson v. Bayley, (DC) 29 3F.Cas. 
No 17,276, 2 Cranch CC. 67. 


79. Denson v Kirkpatrick Drilling 
Co, 144 So 86, 225 Ala. 473—5 CJ. 
p 1407 note 87, 


86. Hamilton vw Century Mfg Co., 
180 IlApp 100—5 C.J. np 1406 note 
82 


SL. Ala.—George v. Roberts, 65 So 
845 

Ili—Weard v. Athens Mining Co., 98 
ThiApp 227. 


S82. Benes v. Bankers’ Life Ins. Co., 
118 NB. 448, 282 Dll 236. 


S83. Ward v. Athens Min. Co., 98 IIL 
App 227. 


&. Poirot v. Gundlach, (Tl App) 1 
N.B (2d) 801. 


3. US—Stitser v. U. S, (Pa.) 182 
BE. 618, 105 CCA. B51 

Ala —Rainey v Long, 9 Ala. 754 

Ni—Kahn v. Cook, 22 DlApp. 559. 

5 C.J. p 1407 note 89. 


se. Ili—Benes v. Bankers’ Life Ins. 
Co, 118 NE. 448, 2823 lL. 236 
Va—Dudiley v. Carter Red Ash Col- 
lheries Co, 100 SEL 466, 1265 Va. 701 
5 CJ. p 1407 note 91. 
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Webb, 9 Del. 


not mean, however, that defendant cannot introduce 
matters showing the absence of liability on his part, 


are admissible under the general 


Matters of defense arising after suit broughi can- 


In New Zork 

(1) It has been held that an in- 
solvent’s discharge was admissible 
under the general ussue—HBradley v. 
Field, 3 Wend. 2732. 


(2) However, a later decision, by 
way of dictum, recognizes and states 
the general rule that such defense 
must be specially pleaded—Young v. 
Rummell, 2 Hill £78, 


S?7. Tl—Benes v Bankers’ Life Ins. 
Co, 118 NHL 448, 282 Ill 236 
Me—Longfellow v. Longfellow, 

Me, 240 


Va—Dudley v. Carter Red Ash Col- 
lieries Co, 100 SH. 466, 125 Va. 
701 


5 CJ. p 1407 note 94. 


88 Dudley v. Carter Red Ash Col- 
lueries Co. supra—5 CJ p 1407 
note 95. 


88. Manville v. Gay, 1 Wis. 250, 60 
AmD. 379—5 CJ. p 1407 note 92. 


Work unskilifally done 

Defendant in assumpsit May show 
under the general issue, by way of 
reduction of damages, that work was 
unskillfully done or that goods were 
not of the quality warranted, but 
he cannot show a2 breach by plain- 
tiff of stipulations independent of 
those on which plaintif#® seexcs to re- 
cover, even though they we includ- 
ed in the same contract on which 
the action is pbrought—Keyes v 
Western Vermont Slate Co, 84 VL 
81. 


90. Keyes v. Western Vermont Slate 
Co., 34 Vt. 81—5 CJ. p 1407 note 
93. 


in Maryland, defendant in assump- 
sit may, under the general issue, 
show injury by way of recoupment 
—Impervious Products Co. v. Gray, 
96 A 1, 127 Md 64—Sullivan v. Bos- 
well, 89 A 940, 122 Md 589 


91. Pa-—Heck v. Shener, 4 Serg. & 
R (Pa) 249, 8 Am.D. 700 

Va—Lackey v. Price, 128 S.E. 268, 
142 Va. 789. 
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§ 26 


not be given in evidence under the general issue to 
defeat the action,®? but may be shown thereunder for 
the purpose of reducing the amount of recovery.%® 


ec. Variance 


A material variance between the allegations In the 
declaration and the proof is fatal. 

Following the rules governing civil actions gener- 
ally, in assumpsit the proof must conform to the 
pleadings.94 A party does not recover on the proofs 
alone; he recovers secundum allegata et probata.%5 
It is not enough that the evidence may show a cause 
of action; it must show the cause of action pleaded 96 


Plaintiff, however, is not bound to prove all the 
causes of action set out in his declaration,97 nor 1s 
he required to adhere rigidly to allegations not of the 
essence of his cause of action.98 Accordingly, a 
variance with regard to the amount due,?9 the time 
of the promise, or the place where the promise was 
made,? 1s immaterial. 


Although the allegata and probata may not entire- 
ly agree, if defendant is not misled, and the vari- 
ance does not in any manner affect the trial on 1ts 
merits, or set up a different cause of action, or im- 
pose a different burden on defendant, the variance 
will not be fatal 8 


92. Hutchinson v. Hendrickson, 29,97. 
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Bailey v Freeman, 4 Johns (N.;6. Tl—Awotin vy. 


7 CO.J.8. 


In promise or agreement. If the declaration is spe- 
cial the contract offered in evidence must be an ex- 
press contract, corresponding in substance and in 
terms with the allegations of the declaration; vari- 
ance in this respect is fatal, 1f msisted on.4 Accord- 
ingly a variance between an allegation based solely 
upon the breach of a special contract and proof of 
the breach of an mmplied contract is fatal.6 On the 
other hand, if plaintiff declares on a special contract, 
proof of an implied contract under a general count 
1s not a fatal variance.6 Also, plaintiff may, in a 
proper case, sustain the allegations of a common 
count by proof of an express contract,’ and it has 
been held that a declaration in general assumpsit 
could be supported by proof of either an express or 
implied contract, in the absence of objection.® 


Under a declaration against joint promisors, plain- 
tiff must prove a case against all who are served, 
unless one sets up a defense which goes to his per- 
sonal discharge. Notwithstanding no plea denying 
joint liability 1s interposed in an action of assumpsit, 
yet there can be no recovery by plaintiff unless the 
evidence shows the joint liability of all the defendants 
to the action.29 Conversely, where plaintiffs sue 
jointly, proof of a liability from defendant to only 
one plaintiff will be rejected, as it does not support 
the cause of action disclosed in the declaration.1* 


Atlas Exchange 


N J.Law 180—5 CJ. p 1407 note 
98. 


93 Ala—McBMillian v. 
Stew 185 


Wallace, 3 


¥.) 280—5 CJ. p 1408 note 32. 

93. American Spirits Mfg Co. v. 
Western Mfg & Ol Co, 218 Ml 
App 6132. 


N J.—Hutchinson v. Hendrickson, 29/98 Lafferty v. Day, 7 Ark. 258. 


N J.Law 180 
84 Zullinger v. Grebe, 72 PaSuper 


Fixedl amount alleged 
Although the plaintiff alleges a 


209—Skinner v. Undergust, 8 Pa |COntract with a fixed amount of com- 


Dist & Co. 569—5 C.J. p 1408 note ie he may prove a contract 


erein the compensation was not 


fixed.—Chapman v. Curme, 51 Mo. 


Indebtedness running to third party! ann, 40. 


Although the plaintiff in assump- 
sit proved indebtedness due from 
defendant to another, she could not 
recover where she failed to show any 
indebtedness to herself, or how or 
why she should recover a judgment 
or recover on an indebtedness due 
the other—Mobile West Shore Trac- 
tion Co. v. Austill, 73 So. 4, 197 Ala. 
482 


Wenancy alleged 

Where the declaration in assumpsit 
for use and occupation proceeds on 
the theory of a tenancy, proof of 
trespass and tortious occupation is 
@ variance, and plaintif’s case is 
properly excluded from the jury.— 
Smith v Haight, 154 N.W. 568, 188 
Mich 613. 


95. Hale v. Hale, 32 PaSuper. 37 


96. Zullinger v. Grebe, 72 Pa Super 
209. 


i. Bartlett v. Bank of Mannington, 
(W.Va) 87 SE 444, 


2 Mankin v. Jones, (0 SH 3248, 68 
W.Va. 873, 15 LRA(NS) 814 


S&S Proof may go beyond allegations 

‘Where, in assumpsit, plaintiffs 
statement sets forth an oral contract, 
and the proofs establish the oral con- 
tract, and further show a confirma- 
tory letter addressed to defendant 
and in his possession, the failure of 
the statement to set forth the letter 
is not a fatal varmance—Tarentum 
aa Co. v. Marvin, 61 Pa Super. 


& Fowler v. Austin, 2 Miss. 156, 26 
AmD. 701i—5 CJ. p 1408 note 4. 


5. Mo—Roll v. Inglish, 279 S.W. 
769, 220 Mo App 1077. 

Neb—Mayer v Ver Bryck, 64 N.W. 
691. 46 Neb 221. 

5 C.J. p 1408 note 6. 
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Nat. Bank of Chicago, 265 Ill App. 
238. 

Mich —Fuller vy. Rice, 18 N.W. 204, 
52 Mich 4865. 

5 CJ. p 1408 note 6, 


7 US—wv. S. Potash Co Vv McNutt, 
(CCANM) 70 F (2d) 126, costs 
taxed 70 F (2d) 1003 

Ala—Bush v. Moore, 95 So. 623, 19 
Ala App 88. 

N Y.—Fells v. Vestvali, 3 Keyes 153. 

5 CJ. p 1888 notes 74, 75. 

As to when common counts lie not- 
withstanding existence of express 
contract see supra § 9 c (2) (b). 


& Peters v. McDonough, 837 SW. 
(24) 580, 387 Mo 487 See North- 
amv F J. Lewis Mfg Co, 208 Ill 
App. 229. 


&% Beaudette v. Cavedon, 145 A 874, 
50 RL 140—S C.J. p 1408 note 7. 


Join’ ples 

If plaintiff declares on a joint ha- 
bility, and there 1s a joint plea by 
defendants, plaintiff's proof of a sev- 
eral contract 1s a variance, and un- 
der it he cannot recover at all —Sul- 
livan v. Mulvihill, 252 Dll App. 567. 


10. M. W. Powell Co. v. Finn, 64 
NE. 1036, 198 DL 567—5 CJ. p 
1409 note 8. 


LL. Ulmer v. Cunningham, 3 Me. 
117-5 C.J. p 1409 note 9. 


7 C.d.8. 


The consideration of the promise must be proved 
as laid in the declaration,!? and, if plaintiff declares 
on two considerations, he must aver and prove per- 
formance of both, for the assumpsit on the part of 
defendant is presumed to be founded on both, taken 
together.18 Thus, an allegation of consideration in 
addition to the true one results in a fatal variance.14 


§ 27. —— Defects, Objections, and Aider by 
Verdict or Judgment 
Technical defects in the pleadings, or slight vari- 
ances In the proof, to which there has been no objection, 
may be cured by the verdict or Judgment. 

In accordance with the rule in civil actions gener- 
ally governing defects in and objection to the plead- 
ings and cure or waiver thereof, as discussed in the 
title Pleading § 547 et seq [49 C.J. p 818 note 83 et 
seq], it may be stated as a general rule that in as- 
sumpsit, as in other common law actions, mere tech- 
nical defects in a pleading, notwithstanding they 
might have been reached by demurrer, are cured by a 
verdict,25 such as a defective allegation of a promise 
made by defendant,16 a defective allegation of the 
breach of defendant’s promise,17 a failure to al- 
lege that the consideration was executed at the re- 
quest of defendant,1§ a failure to allege a special de- 
mand on defendant,!9 a defective plea of not guilty,?0 
a failure to attack a plea as not being the general 
issue.21 However, a pleading which does not state 
a cause of action or a defense 1s not so cured ;#2 but 
it has been held that a judgment founded upon mis- 
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pleading so gross that no issue was presented would 
not be disturbed on writ of error, the mispleading 
being cured by the verdict, under the statute of jeo- 
fails,28 

Likewise, it has been held that a slight variance be- 
tween the allegations and the proof may be cured by 
failure to object at the time the evidence is offered.44 


§ 28. Evidence 


The general rules concerning evidence In civil ac- 
tions apply to actions of assumpait. 

As in other civil actions, the burden is on the party 
who affirmatively sets up any matter upon which 1s- 
sue is taken to establish it25 by evidence sufficiently 
clear and satisfactory to enable the jury to intel- 
ligently make the necessary findings.26 According- 
ly, 1f the evidence adduced by plaintiff is so vague 
and unsatisfactory that no finding can be intelligently 
based upon it, the necessary result will be a verdict 
for defendant.27 


The presumption of an implied assumpsit arising 
from the facts shown may be repelled by evidence 
of an express agreement, of general usage, or of the 
relations between the parties and surrounding cir- 
cumstances.28 


Admissibility. Following general rules, evidence 
which is relevant and material is admissible, and 
that which is irrelevant or immaterial is inadmis- 
sible.29 Where plaintiffs action on the common 


1a. Bromley v, Goff, 42 NW. 810,]18 Stoever v. Stoever, 9 Serg. & FR tract was made with defendant, and 


76 Mich. 218—6 C.J. p 1409 note 10 


Substantially conforming 
It has been held that if the con- 


(Pa) 434. 


19. N Y—Leffingwell v. White, 
Johns Cas. 99, 1 AmD. 97. 


if entire, was fully performed, ex- 
y| cept for payment of agreed price— 
Denson v. Kirkpatrick Drilling Co., 


sideration proved is substantially the|>°22-—Rodgers v. Love, 2 Humpbr. o 86, 225 Ala. 478. 


game as that alleged the variance 1s} 416. 


not fatal—McKenna v. McKenna, 118 
DLApp. 240. 


5 C.J. p 1899 note 81. 


20. Pa—Cavene Vv. 
Serg. & R. 441. 


In assumpsit to recover the value 
8 of personal property claimed to have 


= fig been converted by dGefendant, it is 


13%. Ky—Carrell v. Collins, 2 Bibb W Va--Bannister v. Victoria Coal, not enough that plaintiff merely dis- 


429. 
NY.—Lansing v. McKillip, 3 Ca1. 
286. 


14 Stone v. Knowlton, 3 Wend (N 
Y.) 374. 


15. Drake v. Semonin, 82 Ky. 291— 


Co, supra. 


note 96. 


5 C.J. p 1894 note 33. 
Early decisions held that such dec~- 


22. McNulty v. Collins, 7 Mo. 69—5 
CJ. p 1400 note 97. 
5 CJ. p 1897 note 64 [a], P 1400/93 trenry vy, Hoover, 14 Miss, 417 
24. Phelps v. Conant, 80 Vt. 377. 
16. Hoard v. Lattle, 7 Mich. 468—jo5, als—ohve v. Fenner & Beane, 
157 So. 673, 229 Ale, 464—Martin| Peters v. 
v. Powell, 75 So. 358, 200 Ala. 46. 


etc, Co, 61 SE. 388, 68 W.Va 503. credit defendant’s ttle, but plaintiff 
5 CJ p 1408 note 29. 
21. Bannister v. Victoria Coal, etc.,/9g yr, 227. 


must establish his own title—Capl- 
tal Garage Co. v. Powell, 118 A. 8838, 


26. Keller v. Smith, 184 8.H. 592, 
102 W.Va. 108—65 CJ. p 1409 note 


16. 
27. Keller v. Smith, supra--5 CJ p 
1409 note 16. 


Gallagher, 37 Mich. 


406. 


laration was bad even after verdict|7o—rrchange Nat. Bank of Tampa|® <Ala.—Willams v. Shows, 78 So. 


and judgment —MecNulty v. Collins, 
7 Mo. 69—Muldrow v Tappan, 6 Mo. 


276—Candler v. Rossiter, 10 Wend] 518. 


(N.Y.) 487. 5 CJ. p 1409 notes 15, 17, 18. 
ae N.L.=—-Taomas vr. Roosa, 7 Johns.| Proof of special contract 
61. 


v. Bryan, 165 So. 685. 
Hl—Reeb vy. Bronson, 196 DLApp 


99, 197 Ala. 596. 
N.H—Fellows v. Champion Interna- 
tional Co, 88 A. 1091, 76 NH. 457 
See Tolman v. Steele, 209 DLApp 
554. 


To recover on common counts for| Hvidence held admissible 
Pa~—Weigley v. Weir, 7 Serg. & R | work done under contract, the burden 


(1) In an action to recover a sum 


309. was on plaintiff to show that oon-|of money equal to what certain work 
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counts grows out of an express contract, the express 
contract, or matter evidencing it,?9 is admissible to 
show the terms of the contract and to fix the amount 
due,?! since ordinarily the contract price or rate is 
the best evidence of such amount,®* and prima facie 
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7 CJ.8. 


In assumpsit, as in other civil actions, questions 
of law are for the court, while questions of fact are 
for the jury.36 


§ 31. —— Instructions 


establishes 1t.32 


Sufficiency. The evidence must be sufficient to sus- 


tain a verdict.*4 


§ 29. Trial 


General rules 
sumpsit. 


concerning Instructions apply to as- 


The principles governing instructions in civil ac- 
tions generally, as treated in the title Trial, apply in 
actions of assumpsit.?6 


The general rules of trial are treated in the title 


Trial. See also infra §§ 30-32. 
§ 30. 


fact are for the jury. 


would have cost, if performed, upon | 
the hypothesia of an agreement to; 
Pay such sum, proof cf : ubstant.al! 
portion of such estimated cost 18, 
admissible, notwithstanding its in-' 
Sufficiency to establish the full or, 
exact amount the.cof, ond the inabul- 
ity of plainti® to do so by other evi- 
dence —Cochran v. Craig, 106 8H, 
63u, 88 W Va 281. 

(2) In an action based on plaintiff's! 
agreement to pay a debt of a th.nd| 
person to decendant, there was no 
reversible error in allowing cae tee 
to testify as to what property wae) 
included in his mortgage to defend- 
ant.-Williams v. Shows, 78 So 99 
197 Ala. 596. 


(3) In an action of assumpsit for 
money due plaintiff under an agree- 
muat tv pay defendant debt of a 
thud person, it was proper to per- 
mit defendant to show by debtor's 
testumony how much the debtor owed 
defendant.—Williams v Shows, su- 
pra. 

(4) Where plaintiff declared in as- 
sumpsit for goods sold and delivered, 
and not upon a written contrast, a 
written order for the goods, signed 
by defendant was held admiss:b:e— 
Simons v. American Box Ball Co, 166 
SW. 224, 158 Ky 631. 


wividence held immaterial 

In an action of assumpsit, evidence 
as to whother a third party suing de- 
fendant had a lien on the cotton in- 
volved was immaterial —Wiliams v 
Showa, 78 So. 99, 197 Ala. 596. 


30. US—Jamuieson v. Alexander, (C. 
CD.C) 18 F.Cas.No 7,208, 1 Cranch 
Cc. 6. 

CalL—Sessions v. Pacific Improvement 
Co., 206 P. 658, 57 Calapp 1 

Fla.—Haszen v Cobb, 117 So. 858, 96 
Fla. 151—Borden Lumber Co. vy. 
South Atlantic Dry Dock Co., 101 
So. 846, 88 Ma. 166. 

Til—Hivans v. Howell, 71 N.B. 864, 
211 Til 86, affirming 111 Ill App 
167——-Mercer County v. Hubbard, 45 


Questions of Law and Fact 


Questions of law are for the court, and questions of 


§ 32. —— Verdict 


of assumpslit 


Til 189 
190 TllApp 515 

3le—Bean v Camden Lumber & Fuel 
Co, 126 A 285, 124 Me 102. 


Mo.—American Surety Co of New 
York v Fruin-Bambrick Const Co, 
166 SW 333, 182 MoApp 667, 673 


Or—Ton Toy v John Gong, 170 P. 
$38, 87 Or 454, 


Vt—-F 8. Fuller & Co v. Morrison, 
169 A 7, 106 Vt 17 


As to right to bung imndebitatus as- 
Ssumpsit when express contract ex- 
ists see § 9 c (2) supra. 


31. Cal—Friermuth vy. Friermuth, 
46 Cal 42—Sessiongs v. Pacific Im- 
provement Co, 208 P. 658, 57 Cal 
App. 1—San Joaquin Light & Pow~ 
er Co. v Barlow, 184 P. 899, 43 Cal 
App. 241. 

Fla —-Hasen v. Cobb, 117 So. 858, 96 
Fla 161. 

Ili—Amierican Splane Co. v. Barber, 
62 NH 597, 194 Tl, 171 

NJ—wWeart v. Hoagland, 223 N.J 
Law 617 

5 C.J p 1409 note 21. 


Contract held admissible 

In assumpsit on an account an- 
nexed and on the money counts for 
the price of logs, where defendant 
admitted delivery of more logs than 
were called for by a@ special agree- 
ment, defendant’s objections to the 
form of the action and to the ad- 
mission of the agreement in evidence 
cannot be sustained—Mercier v 
James Murchie’s Sons Co., 90 A. 722, 
112 Me 72 


Services under contract 
Plaintiffs, who rendered services 
under an express contract, may sue 
im assumpsit on the quantum meruit, 
a@nd give in evidence the special con- 
tract for the purpose of fixing the 
value of their services —Hollander v. 
Kaufmann, 158 NY.8. 195, 172 App 
Div 218 
32 Wilson v Wilson, 80 SW. 711, 
106 Mo App. 501. 
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The general rules relating to verdicts apply to actions 


As in civil actions generally, the verdict must 


See Mclivmd v. Murphy, | Contract not renewed 


Where there was an express con- 
tract for services, which had expir- 
ed, and the services continued w.th- 
Out an express renewal, it was held 
that the amount fixed by the parties 
in the original contract was the best 
evidence of the value of the services 
In a suit on the common counts. 
Wallace v. Floyd, 29 Pa. 184, 72 Am. 
D. 620. 


33. Holloway v White-Dunham Shoe 
Co, (Tl) 151 F 216, 80 GGA. 
668, 10 LRA(NS) 704. 

34. Hilker v. Radehff, 274 Tll App. 
468 


Bvidence held sufficient to sustain 
verdict for plamrit.—Cohen v. Bo- 
satzky, 1381 A 31, 146 Md 1384—65 C. 
J. p 1409 note 14 [a]. 


Hividenoce held insufficient to sus-~ 
tain verdict for plaintlfi.—Gore v. 
Gore, 96 A, 780, 114 Me, 558. See 
Graff v. Moench, 201 IlLApp. 140 

Hividence held sufficient to sustam 
verdict for defendant.—Hartzell v. 
Murray, 127 IllApp 608, affirmed 79 
N BH. 674, 224 Ill. 377. 


Zvidence held insufficient to sus- 
tain verdict for defendant.—Boyles 
v Reaser, 92 SH 459, 80 W.Va. 808. 


33. Crystal Beach Development Co. 
v. Alvord, 188 So. 858, 101 Fa. 
1408, affirmed 186 So 669, 101 Ma. 
1411—5 CJ. p 1410 note 38. 


Question for jury 

In an action of assumpsit, wherein 
defendant sought to set off claim for 
board furnished to plaintiff, wheth- 
er plaintiff was a guest of defendant 
at his invitation and whether pay- 
ment of board was ever agreed to or 
anticipated was held for the jury — 
plans v. MeMurphy, (Ala App.) 168 


36. Weaver v. Murray, 128 NW. 
1088, 168 Mich. 660—5 C.J. p 1410 
note 80. 


ignoring issues or evidence 
A charge that if the jury find that 


7 CJd.S8. 


be responsive to the issues raised by the pleadings 87 


A general verdict will be upheld where there are 
several counts, 1f any one of the counts is good.38 


Where special findings are manifestly inconsistent 
with each other or with the general verdict, the whole 
verdict will be set aside.89 


A verdict for plaintiff should assess the amount 
of damages to which he 1s entitled; a mere finding 
for him 1s not a sufficient foundation for a judg- 
ment,40 


§ 33. Judgment 
A proper judgment should be entered. 


A judgment m plaintiffs favor 1n assumpsit is that 
he shall recover a specified sum for damages sustain- 
ed by reason of defendant's nonperformance of his 
promises and undertakings.‘1 


It has also been held that a judgment substantial- 
ly expressing the conclusions of the court 1s suffi- 
cient, although not expressed with technical nicety.42 

By defauli. In the absence of special regulation by 
statute or of established practice of court, a jury 
should be called to assess damages when a default 
1s entered 48 Upon the trial of the issue of damages 
under a writ of inquiry a defense which goes to the 
right of recovery cannot be made. 


On demurrer. In like manner it has been held 
that, on the overruling of a demurrer to a decla- 
ration containing the common counts, final judgment 
cannot be rendered without a writ of inquiry to ascer- 
tain the damages.45 It has also been held that final 
judgment cannot be taken, on the overruling of a 
demurrer to a count of the declaration, 1f defendant 
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§ 36 


has interposed a plea to another count, and the issue 
raised by such plea has not been disposed of.6 


§ 34. Review 


The general rules of review, although involving 
actions in assumpsit, are considered in the title Ap- 
peal and Error. For future cases, if any, raising 
questions peculiar to the action of assumpsit, ex- 
amine Pocket Parts. 


§ 35. Costs 


The rules of civil actions generally govern the taxa- 
tion of costs in actions of assumpsit. 

Following rules applicable to civil actions general- 
ly, it has been held in an action against joint prom- 
isors, notwithstanding that an improper severance 
in pleas was allowed by plaintiff without objection, 
that the costs of defendants could not be taxed sever- 
ally 47 According to some authority, in an action 
of assumpsit, attorneys’ commissions should be allow- 
ed as costs in favor of the prevailing party.48 


§ 36. Damages 

In assumpsit plaintiff le limited to a recovery of 
damages arising directly from the breach of the contract, 
or the value of the consideration from which the promise 
is implied. 

The damages to be recovered must always depend 
upon the nature of the action and the circumstances 
of the case.£® Ordinarily plaintiff is limited to dam- 
ages arising directly from the breach of the con- 
tract; the willfulness or wantonness of the breach 
and other circumstances incidentally connected there- 
with have nothing to do with the case; the sole 
question 1s what is the pecuniary value of the con- 
tract right taken from plaintiff.50 


there was a contract for materlals,3. Jackson v. Haverford Cycle Co.,)Ind—Starbuck y. Lazenby, 7 Blackf. 


to be furnished and work done by 


gum, and that other materials in 
question were furnished and other 
work done by plaintiff for defendant, plaintiff 


160 N.W. 578, 194 Mich 286. 
plaintiff for defendant for & special Finéings held consistent 


A general verdict for plaintiff inj4e, New York City Third Nat. Bank 
assumpsit with special findings that ry 


£68. 
5 C.J. p 1411 note 39. 


v. Dorset Marble Co., 8 A 829, 58 


demanded and was refused| vt, 70—5 CJ. p 1411 note 40. 


they must find for plaintiff for the/i+, property and that he demanded 
sum, if any, due under the contract, |}.-. only the money he had paid de-|48. Stanton v. Henderson, 1 Ind. 69 


was erroneous as allowing & recovery | renaant therefor was held consistent 
in general assumpsit where Plaintiff) Woon the theory that the money de- 


has not performed his pert of thé|....3 was made after the Hwing v. 
contract, without submitting the/nos been demanded and refused 


que-tions whether his failure WS! joccson v. Haverford Cycle Co. 160 
due to defendant’s fault, or whether NW. 578, 194 Mich. 286. 


the work actually done was accepted 


by defendant.—Meyer v. Frenkl, 77/40. Nev.—Xnickerbocker, ete., Silver 

Min. Co. v. Hall, 3 Nev. 194 
Ohio—Ames v. Sloat, Wright 577. 
5 C.J. p 1410 note 33. 


41. Chitty Pl(16th AmEd) p 158|/* Welborn v. Dixon, 49 BE. 283, 
—5 CJ. p 1411 note 85. 


42. Sears v. Sears, 8 Dll 47. 
39 Conn (48. Ala—Porter v. Burleson, 38 Ala 


A. 869, 113 Md. 36. 


37. Blackburn v. Young, 16 Pa Dist. 
191—5 CJ. p 1410 note 84 [a]. 


Theory of trial 
Responsiveness to the theory of 
trial] is not necesgary —Blackburn v 
Young, 16 PaDist. 191 
38 Bulkley v. Andrews, 
528-5 C.J. p 1410 note 34, 843. 


—§ C.J. p 1411 note 41. 


Codding, § Bilackf. 
(Ind.) 438—5 CJ. p 1411 note 42 
fal. 


47. Ward v. Johnson, 18 Mass 148 
—Meagher v. Bachelder, 6 Mass. 
444, 


48. Braham v. Honolulu Amusement 
Co., 21 Hawau 5838. 


70 SC 108, 3 Ann.Cas. 407—Rose 
v. Beatie, 11 8.C.L. 588. 


60. Frankfort Land Co. v. Hughett, 
191 SW. 5380, 187 Tenn. 32—5 CJ. 
p 1411 note 44 
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Special damages are not recoverable under the 
common counts; the amount recoverable is ordinarily 
the actual value of the services or goods, or the sum 
received or paid, etc.51 

Where an express contract has been fully per- 
formed on plaintiffs part and nothing remains to 
be done under it but the payment of money by de- 
fendant, and plaintiff elects to sue in general as- 
sumpsit instead of declaring specially on the ex- 
press contract, the measure of damages will ordinari- 
ly be the rate of recompense fixed by the special con- 
tract.52 A recovery of a larger amount than that 
stipulated in the special contract is not permissible.58 
Where work has been done or goods furnished under 


7 OJd.8. 


a special contract, in an action in quantum meruit 
based on the default of the other party, the price is 
governed by the stipulation, if any, n the abandoned 
contract.54 ' 


Limitation by amount laid. Plaintiff may recover 
less,55 but not more,5§ damages than are laid in the 
declaration, and 1f a larger sum is awarded than 
claimed, a new trial should be granted, unless plain- 
tiff remits the excess of damages,57 as he has the 
right to do.58 


Interest. It has been held that interest is due after 
a default to pay upon demand made, or, if no demand 
is made, from the commencement of the suit.59 


ASSUMPTIO. In Latin, generally a taking, receiv- 
ing, assumption; but in juridical Latin, an addition, 
eircumstance.l 


ASSUMPTION. It has been said that “assumption” 
implies knowledge,* umports a contract, or some kin- 
dred act of an unconstrained will,® and, when ap- 
plied to the payment of a debt, 1s broader than and 


ineludes a promise and the duty to pay.* The word 
has been defined as meaning the act of assuming or 
taking to or upon one’s self;5 agreement of the trans- 
feree of property to pay obhgations of the trans- 
feror which are chargeable on 1t,§ or undertaking or 
adoption of a debt or obligation resting upon anoth- 
er;’ also the pretension of having or possessing or 
the taking on in appearance but not in reality;® 


51. Ind—Alburn v. Burge, 117 NE 
257, 186 Ind 6569—RMuichigan Cent. 
R Co v State, 155 N.E 650, 86 
Ind App. 557 

Me—Clements v. Murphy, 181 A. 136, 
125 Me. 105 

Mich—Bowen v. Detroit United Ry., 
180 N W. 496, 212 Afich 433 

Pa—Renner v. Puritan Stationery 
Co., 181 A. 366, 119 Pa Super. 390 

5 CJ p 1412 note 47 

See Waitkus v. Olszewski, 189 IL 
App 822. 
oss of profits by breach of con- 

tract 18 not recoverable under the 

common counts —Doyle v. Desenberg, 

41 N.W S66, 74 Mich. 79. 


‘Waiver of tort 

Where plaintiff elects to waive a 
conversion and sue in assumpsit on 
the theory of impled contract, the 
measure of damages is the benefit 
which the wrongdoer has received, 
which ig generally held to be the 
value of the property on the date of 
conversion with interest from that 
date—Wolfe v. Shell Petroleum Cor- 
poration, (CC A.Okl) 88 B.(2d) 488, 
certiorari denied 57 S.Ct. 19. 
wominal damages 

In assumpsit to recover for mate- 
rial sold and delivered, refusal of 
defendant’s prayers intended as de- 
murrers to evidence was held not 
erroneous, where there was positive 
evidence that some of material had 
been delivered to defendant and used 
by him, and, even in absence of proof 
as to value, plaintiff would have been 


entitled to judgment for at least|1. Adams Gloss. 


nominal damages-—Cohen v. Bogatz-;2 Coal Bluff Mining Co. v. Akers, 
ky, 181 A. 31, 146 Md. 184-5 CJ p| 80 NEL 645, 546, 39 Ind.App. 617. 


1411 note 45 [c]. &% US—Southern Pac Co. v. Mc- 
64, Ark—Littl v. Brown, 283 P. 924) Cready, (C.C.ACal) 47 F (2d) 678, 
86 Ariz. 194, 676. 
Cal-—Detwiler v. Clune, (App.) 247/m1a—City of Jacksonville Beach v. 
P. 285. Jones, 183 So. 562, 568, 101 Fila. 
Minn-—-Boydstun vy. Hackney Land 96. 
Credit Co, 177 N.W. 779, 145 Min Mo—Tinkle v. St. Lows & S F. R. 
392 Co, 110 SW 1086, 1098, 212 Mo. 
Or—Ton Toy v. John Gong, 170 P. 445—Fullingham v. St Louis Trans- 
936, 87 Or 454 it Co, 77 SW. 3814, 816, 102 Mo. 
5 CJ p 1411 note 45. App. 573. 


Be U8 Wolke v Prairie Or] &:G08) 5. tee Newian ¥. Badi antovio, 
Co, (CCAOkl) 83 F(2d) 436 etc, Co. (Civ.App.) 155 S.W. 688 
DC—Campbell v District of Colum-| 40,’ ~” es 
bia, 2 MacArth 683. 


5 CJ. p 1412 note 46. Wis—Lenz v. Chicago, ete, R Co, 


86 NW. 607, 609, 111 Wis. 198 
54. Edward Thompson Co, v. Deck- 
er, 200 Dl.App 179. ig gy v. Sharon, 16 P. 3465, 
65. Parker vy Macomber, 24 A. 464,)Pa—Bell Telephone Co. of Pennsyl- 
17 RI 674, 18 LRA. 8§8&—5 CJ vania v. Public Service Commission 
p 1412 note 49. of Pennsylvania, 181 A. 73, 75, 119 
Su. Kelley v Chicago Third Nat| PaSuper. 292. 
Bank, 64 TL &541—5 CJ. p 1412} Wis—Lens v. Chicago & N W R 


note 50. Co, 86 NW. 607, 609, 111 Wis 
67. Ind—Roberts v. Muir, 7 mna| 19% 
544 G& Century D., quoted in Springer v 


N.H—Holt v. Maloney, 2 NH 3232} De Wolf, 98 Dll App. 260, 268, af- 
Va) 494. 88 AmMSR 155, 566 LRA 465 

6S. Cahill v, Pintony, 4 Munf.(18|7. Black L. D, quoted in Bell Tele- 
Va.) 871. phone Co of Pennsylvania v. Pub- 

68. NH—Mclivaine v. Wilkins, 12| lic Service Commission of Pennsyl- 
NH, 474 vania, 181 A, 78, 75, 119 Pa.Super. 


N.Y —Anonymous, 1 Johns. 815, 292. 
5 CJ p 1412 note 48, & sharon vy. Sharon, 16 P, 845, 878, 
75 Cal. L, 
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a taking for granted;® hypothesis.1° The word has 
been held to be substantially synonymons with, or 
equivalent to, “inference,” “presumption,” “probabil- 
ity,”11 and “understanding;”12 and has been con- 
trasted with “concealment,” “demal,” and “repudia- 
tion.”18 


Assumption of risk. The term usually applies to 
the relation of master and servant, but may apply to 
other relations.!4 As applied in the master and serv- 
ant relation, it is defined and distinguished from 
other terms, see Master and Servant §§ 357-420 [39 
C.J. p 684 note 1—p 813 note 67], and, as applied to 
negligence see Negligence § 174 [45 C.J. p 1043 note 
63—-p 1044 note 77]. It has been said that while the 
term technically connotes a consequence of con- 
tract,15 courts have sometimes used this term inter- 
changeably with phrases such as “taking the risk” 
or “incurring the risk,” and that the thought behind 
these phrases, as thus used, has frequently been in- 
dicated in the law by the mamm “volenti non fit 
injuria.”16 The term presupposes some danger,!? 
a knowledge thereof,1§ 9 reasonable opportunity to 
ascertain the nature of the msk,/9 and ordinanly 
implies appreciation thereof, and acquiescence 


& Standard D, quoted in Gordon v.; “Oontractual 


, assumption 
Schellhorn, 1233 A. §49, 552, 95 N jdefined and distinguished from non- 
contractual assumption of risk— 
10, State v. Harras, 65 P. 774, 775,|Cronan v. Armitage, 190 NH 12, 15, 


JEq 563. 


285 Mass. 620 


25 Wash 416 


ASSUMPTION 


therein;22 and has been defined as the acquiescence 
of an ordinarily prudent man in a known danger, the 
risk of which he assumes by contract.22 Also it has 
been said that the term implies the existence of a 
canse outside plaintiff, and that it is used with refer- 
ence to fault on the part of another and as an answer 
to a claim that defendant is chargeable with such 
fault as a breach of duty owed to plaintiff.2% 


Assumption of skill. The docirme known as the 
“assnmption of skill” on the part of the master some- 
times makes the knowledge implied against the mas- 
ter relative to the safety of the place of work, and the 
nature, constituents, and general characteristics of 
the things used in the business, superior to that im- 
plied against the servant, especially where the serv- 
ant is nexperienced.*4 


Other phrases: “Assumption . . . of all the ex- 
isting debts, liabilities, and oblhgations,”"5 “assump- 
thon of an obligation or liability,”26 “assumption of 
habihty,”27 “assumption of mamtal mghts, duties or 
obhgations,”28 “assumption of mortgage,”29 “as. 
sumption of the mortgage debt,”89 “assumption that 
the lease will be mgned,”8! “contractual assumption 
of risk,”82 and “pro tanto assumption of a future 


of mbk” 2% Black L D, citing Hines vy. Lit- 
tle, 1065 SE 618, 26 Ga.App. 136, 
and Burton v. Wadley Southern 
Ry. Co, 108 SH. 881, 888, 25 Ga. 
App 380 


11. Ohio Bldg Safety Vault Co. v|46 Troop A Riding Academy v Mil-/25, Lenz v Chicago & N. W. R. Co, 


Industrial Board of Dlnois, 115 N. 
H 149, 154, 277 Til 96 


1a Brichetto v. Raney, 245 P. 285,|1% 

241, 76 Cal App 282 BW. 204, 807. 
13. Mepugnant to those ideas 18. 

“Neither in the works of any stand- 
ard author, nor in the common 
speech of intelligent people, can any 
instance be found where ... ‘as- 
sumption’ . . . has been used in 
any sense consistent with, or in any 
sense other than repugnant to, the 


428, 426 


472 


.| Tex—Galveston, H. & 8S. A. Ry. Co 
idea of concealment, denial, or repu ¥. Dickens, (CivApp.) 170 SW 


diation’’-—Sharon v. Sharon, 16 P. 

845, 878, 75 Cal 1. 

14 Indiana Natural Gas, etc, Co v 
O’Brien, 65 NE 918, 920, 66 NBD 
742, 160 Ind 266—5 CJ. p 1413; 110. 
note 14, 20. 

15. Ohio—Troop A Riding Academy 


885, 837. 


Ohio St 545 
8C—Hice v. Dobson Lumber Co, 
185 SH 742, 745, 180 SC 2659. 


Connoting a relation of privity 

The phrase “assumption of frsk’’ 
refers fo a doctrine usually bottomed 
On contract, express or implied, and 
connoting a relation of privity be- 
tween him who invokes the doctrine 
and one against whom it is mvoked 
—Burt v. Nichols, 173 8.W. 681, 683, 
264 Mo. 1, L.R.A.1917B, 250. 


110. 


ler, 189 NEL 647, 650, 127 Ohio St. 
545 
Anderson v. Lusk, (Mo App) 202 


Ala —Southern Ry. Co v. Chest- 
nutt, 97 So 905, 907, 210 Ala 2832. 
Ind—New York, CG & St. L R. Co. 27. U-Drive-It Car Co. v. Fredman, 


v. Connaughton, (App) 2 N B.(2d) 


19. York v. Chicago, M. & St P Ry. 
Co, 198 NW. 377, 381, 184 Wis. 


Okl —Alko-Nak Coal Co v. Bar- 
ton, 212 P. 591, 594, 88 Okl 3213. 

v Muller, 189 NE 647, 660, 127| Wis—vYork v. Chicago, M. & St. P. 
Ry Co., 198 NW. 877, 381, 184 Wis.| mortgsa 


@1. Alko-Nak Coal Co. v. 
212 P. 591, 594, 88 Okl. 2132. 


23. Narramore v. Cleveland, G CG 
& St. L. Ry Co, (Ohio) 96 F. 298, 
304, 37 C.CA. 499, 48 LRA. 68— 
5 CJ. p 1413 note 8. 


2 QOuelette v. J H Mendell Eng- 
& Construction Co., 105 A./| “Noncontractual assumption of msk” 
414, 415, 79 NH. 113. 


86 N.W. 607, 608, 111 Wis. 198. 


26. Bell Telephone Co. of Pennsyl- 
vania v. Public Service Commission 
of Pennsylvania, 181 A. 73, 75, 129 

\ Pa Super. 292. 


(La App.) 153 So. 500, 503. 
“Admission of fault” distinguish- 


NC—Horton v. Seaboard Aur Line|°—U-Drive-It Car Co. v. Friedman 
Ry. Co, 95 SH. 883, 885, 175 NC. 


(La App) 158 So. 500, 502. 


28. Sharon v. Sharon, 16 P. 845, 
378, 75 Cal L 


29. Klegman v. Moyer, 266 P 1009, 
1012, 91 CalApp %8388—Brichetto v. 
Raney, 245 P. 336, 241, 76 Cal App. 
232. 


“Erecntion of a mortgage” some. 
times equivalent..-Klegman v. Moyer, 
266 P 1009, 1012, 91 CalApp 333 

“Faking of property subject to 

ge" dstinguished.—Enichetto 
v. Raney, 245 P. 235, 241, 76 Cal App. 
232. 


30. Lang v. Diets, 60 NH. 841, 842, 
191 ILL 161. 

Sl. Gordon v. Schellhorn, 128 A. 549, 
552, 95 N J Hq. 563. 


3@& Cronan v. Armitage, 190 N El 13, 
15, 285 Mass. 520 


Barton, 


distinguished see supra note 16. 
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debt ;”83 and also, where “assumption” is used ad- 
jectively, “assumption agreement.’8+ 


ASSURANOE. It has been said that “assurance” is 
a term having several distinct meanings;®5 and that 
‘he primary meaning of the word is act or declara- 
sion of assuring, or that which is designed to give 
confidence.26 It has also been defined generally as 
a promise;?7 a representation, declaration, or per- 
raasion,®® also, a making secure; insurance.°? In 
conveyancing, the word has been defined as a con- 
veyance,49 anv instrument which confirms the title 
to real estate;41 the legal evidence of the transfer 
of pruperty.42 In commercial law, a pledge, guar- 
anty, or surety.4% 


Common assurance. The legal evidences of the 
translation of property, whereby every person’s es- 
tate 1s assured to him, and all controversies, doubts, 
and difficulties are either prevented or removed.** 


Other phrases: “Assurance of goods and chat- 
tels,45 “assurance of lands,’46 “assurance of safe- 
ty,’47 “assurance of title,?48 “covenant for further 
assurance” see Covenants § 46 [15 C.J. p 1236 note 


33. Kinney vw City of Astoria, 217; ‘ 
P. 840, 847, 108 Or. 614 


34. Hakes v Franke, 231 NW. 1, 5,| 202. 


210 Towa 1169. 41. 
36. State v. Farrand, 8 NJ Law, 383,| hodes, supra. 
335. 


33. Mo.—Olbert v. Key, (App) 93 S 
W (2a) 1048, 1063. 

Tex—Texas & N. O Ry Co. v. New, 
(Civ App) 95 SW.(2d) 170, 175 


294 


‘Promise to deliver at 


‘‘Wiorttgage” 
v. Rhodes, 93 P. 610, 612, 77 Kan 


Bouvier L. D, quoted in State v 


usly appled to chattels 54, 
While generally used in this con- 
37. State v. Farrand, 8 N.J Law 383,|/nection as referring to real estate, 
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80—p 1287 note 4], “on the assurance,”49 “personal 
assurance,”59 and “relying upon the assurance.”’51 


ASSURANTIA. Law Latin, an assurance; in com- 
mon law, insurance; in conveyancing, a deed or in- 
strument of conveyancing.54 


ASSURARE. Law Latin, to assure; to make sure 
or secure; to confirm or establish; to insure; to 
convey.53 


ASSUBE. To make certain and put beyond doubt ;54 
also, to convey.55 


Assured 


In general use, the word has been defined as mean- 
ine made certain and put beyond doubt;5§ made sure, 
safe, indubitable, or not doubting,5? undoubted.58 
The word, however, has been said not to mean “ab- 
solute certainty.”59 As an insurance term, referring 
to the person insured, the word 1s defined 1n the title 
Insurance § 49 [5 C.J. p 1414 notes 27-30]. 


Phrases’ “Assured clear distance ahead,”69 and 
“in order that the safety of the public may be as- 
sured ’’61 


tate/50. National Watch Co v. Wess, 
163 NYS 46, 47, 98 Mise. 458 

S51. Texas & N. O Ry. Co. v. New, 
(TexCivApp) 95 SW.(2d) 170, 
174 


42. State v Farrand, 8 NJ Law 338,|5% Adams Gloss, citing 2 Black- 
385, citing 2 Blackstone Comm. p 


stone Comm. p 294. 
53. Adams Gloss. 


Black L: D, citing Armour & Co. 
v. New York, N. H & H R Co, 
103 A. 1081, 1038, 41 R.T 361. 


it has been used with reference to 55. “Convey” compared 
a future|Personal property, 


although it has 


Convey 9s a@ word of general 


day” dist-ngushed-—State v. Farrand,|been said that the term “assurance,”| meaning, denoting any act by which 


8 NJ Law 338, 336. 


760, 86 Hun 6965. 
29. Black L. D 


Use by insurance companies 


The term was formerly of very hee 


frequent use in the modern sense of|#% Century D., quoted in Natonal 
Watch Co. v Weiss, 1683 NYS. 46, 
47, 98 Misc. 458 


insurance, particularly in Hnglish 
maritime law, and still appears in 


as applied to goods and chattels, 1s 


SB. Fieseler v. Stege, 38 N'Y.S. 749, arent age facta 


“Zecapt for goods” distinguished. 
—State v. Farrand, 8 N.J Law 3388,/ Brancker, 8 ChD 3938, 402 


real property 1s passed from one per- 
son to another—a rather more modern 
term than .. . ‘assure’ but hav- 
ing the same meaning ’”’—Cunliffe v. 


56. Armour & Co v New York, New 
Haven & Hartford R Co., 108 A. 
1081, 1088, 41 RI 861 


87. Webster New Int. D. 


the policies of some companies, but] g¢ State v. Farrand, 8 NJ.Law 333,|58 Sidle v Baker, 3 NH (2d) 587, 


1s 6€othervise seldom seen of iate 
years There seems to be a tendency, 
however, to use “assurance” for the 


contracts of life insurance companies, |. State v. Farrand, 8 N J.Lew 888,/69, towa—Kadlec vy, 


and “insurance” for risks upon prop-| 334, 335. 


40. NJ-—-State v. Farrand, 8 NJ |47, 
Law $38, 335 
N.C—Vann v Edwards, 47 SH 784, 
787, 136 NC. 661, 67 LRA. 461. 
5 C.J. p 1418 note 20 
4s referring to the instrument it- 
self rather than to what it accom- Tenn. 176. 
plishes.—State v. Rhodes, 98 P. 610, / 49. 
612, 77 Kan. 202. 


Vt. 299 


885, quoting 2 Blackstone Comm. p 
249. 


46. State v. Farrand, supra. 


Gallagher v. Montpelier & Wells 
Ruver R. R, 137 A. 207, 209, 100 


48. Southern f[Iron, ate, 
Schwoon, 136 SW. 185, 783, 124 


Fieseler v. Stege, 38 N.Y.S. 749, 
750, 86 Hun 695 


541, 52 Ohio App 89 
59. Sidle v. Baker, supra. 


AL Johnson 
Const. Co, 252 NW. 108, 105—Elbs 
v. Bruce, 252 NW 101, 102—Lind- 
quist v Thierman, 248 N.W. 504, 
608, 87 ALR 898. 

Ohio —Sidle v. Baker, 3 N H.(2d) 587, 
641, 52 Ohio App 989—Shaeffer- 
Weaver Co v. Mallonn, 186 NE. 
514, 516, 45 Ohio App. 1. 


6l. Armour & Co. v New York, N. 
H. & H R. Co, 108 A 1081, 1088, 
41 RL 86L 
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ASSUBRER. An insurer against certain perils and 
dangers; an underwriter; an indemnifier.62 


ASSYTHMENT. In Scotch law indemnification for 
knlhng, maiming, or laming a person;®8 damages 
awarded to the relative of a murdered person from 
the guilty party, who has not been convicted and 
punished.64 


ASTIPULATION. A mutual agreement, assent, and 
consent belween parties; also a witness or record.®5 


ASTIPULATOR. In juridical language, one who 
jos another in a stipulation; a surety.66 


ASTITRARIUS HARES. An heir apparent who 
has been placed, by conveyance, in possession of his 
ancestor’s estate during such ancestor’s lifetime.§? 


ASTITUTION. An arraignment.68 


ASTRAOHAN. Fabrics composed of cotton and 
hair, made in imitation of the coat of the Astrachan 
lamb; a rough fabric, with a long, closely curled pile 
in imitation of the fur.®9 


Phrase: “Astrachan trimmings.”70 


ASTRARIUS. <A householder; belonging to the 
house; a person in actual possession of a honse.71 


ASTRE. Law French, a hearth, a fireplace, or a 
house.?2 


ASTRER. In old English law, a householder, or oc- 
cupant of a house or hearth.?8 


ASTRIOT. In Scotch law, to assign to a particular 
mill.74 


62. Black lL. D. Astranmi in 


atrio sive in 
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ASTRIOTION TO A MILE A servitude by which 
grain growing on certain lands or brought within 
them must be carried to a certain mill to be ground, 
a certain multure or price being paid for the same.’5 


ASTRIHILTET. In Saxon law, a penalty for a 
wrong done by one in the king’s peace 76 


ASTROLOGY. The psendoscience which treats of 
the influences of the stars upon human affairs, and 
of foretelling terrestrial events by their position and 
aspects.77 


ASTRONOMICAL DAY. From noon to noon.78 
ASTRUM. A house, or place of habitation.79 


AST SI INTESTATO MORITUR, OUI SUUS 
HERES NEO EXTABIT, AGNATUS PROXI- 
MUS FAMILIAM HABETO.80 


A SUMMO REMEDIO AD INFERIORBEM AO- 
TIONEM NON HABETUER REGRESSOUS, NE- 
QUE AUXILIUM.?! 


ASUNTO. Affair; matter, subject or subject mat- 
ter. In Spanish law the word is sometimes used as 
the equivalent of “cause,” “action,” “suit.??82 


ASYLUM. The word “asylum” always has had a 
common and well understood signification; and has 
been generally defined as a place where persons flee 
for protection;8? and more specifically a sanctuary 
or place of refuge and protection where criminals 
and debtors found shelter, and from which they could 
not be taken without sacrilege.24 The word includes 


astro—/ succession "—Adams Gloss, citing 4 


63%. Burrill L. D, citing Bell D, Ers- 
Inne Inst. bE IV tit 4 § 105, and 
1 Forbes Inst. bk IIT pt Mol 
tit 10. 


Black lL. D. 

Black L. D. 

Adams Gloss. 

Black L. D citing Coke Litt p 8. 
Black L. D. 


Century D., quoted in In re Herr- 
man, (DCNY.) 52 F. 941, 948 


70. Lowenthal v. U S§8., (N.Y.) 71 
F. 692, 18 C.C.A. 299. 


7l. Black L. D. 

Astrarius hsres—an heir placed by 
the ancestor in the house (astrum) 
which he was to inherit—Adams 
Gloss, citing Coke Litt. p 8 b. 


those who are domiciled together im 
the hall and on the hearth—Adams 
Gloss, citing Bracton fol 267 b. 
72. Adams Gloss. 
73 Black L. D. 
74 Black L D. 
76. Black L. D. 
76 Black L. D 
77. Webster New Int D. 

‘Fortune telling” compared.-—State 
v Neitzel, 125 P 989, 69 Wash 567, 
568, 5669, 48 L.RA(N.S.) 208, Ann. 
Cas.1914A 899, 
7s. See Time § 12. 
79. Black L. D. 
so. A maxim meaning “Moreover, if 
any one (a paterfamulias) die intes- 
tate, and he shall leave no lneal 
descent (1. e through males under 
his power to take the succession), 
his nearest agnate shall have the 
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Kent Comm p 878 note (a). 


81. A maxim meaning “From, I e 
after using, the highest remedy, 
there can be no recourse [going 
back] to an inferior action, nor as- 
sistance [derived from it].”—Adams 
Gloss. 


S82 Velazquez Spanish-Hnglsh D 
S83. State v Bacon, 6 Neb 286, 291 


&& Black L OD, ating Cromie v 
Institution of Mercy, 8 Bush (Ky ) 
891—5 CJ. p 1416 note 1, p 1417 
note 4. 


mn a foreign country 

(1) A fugitive from justice, who 
has committed @ crime in @ foreign 
country, “seeks an asylum” at all 
times when be claims the use of the 
territories of the United States —~ 
Black L D., citing In re De Giacomo, 
(C.ON.Y.) 7 #£=%F.Casa.No8,747, 13 
Blatchf. 891, 395. 


ASYLUM 7 CJS. 


not only place, but also shelter, security, protection.£5 As an institution for the relief of the unf 
In time of war, a place of refuge in neutral ter- | the term is defined in section 1 of the title Asylums. 


ritory for belligerent warships.8¢ 


(3) Every sovereign state has the; years this right of asylum has been 
right to offer an asylum to fugitives | voluntamly limited by most states 
from other countries, but there is no | by treaties providing for the extra- 
corresponding right on the part of) dition of fugitive criminals.—Black 
the alien to claim asylum. In recent / i. D. 


6%. Black iL. D, citing In re De 
Giacomo, (CCN Y.) 7 FCas.No. 
3,747, 12 Blatchf. 391, 395. 


964. Black L. D. 
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This Title includes institutions for protection or relief of afflicted or unfortunate persons, whether 
founded or maintained by private means or in part or wholly by government; establishment, maintenance, 
regulation, and management of such institutions; and rights, powers, duties, and liabilities of managers and 


other officers, etc., thereof. 


Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 


Analysis 


Officers—p 147 
Inmates—p 148 
Management—p 149 


SOON AM AWN 


ps 


Actions—p 152 


Definition and classification—p 141 

Establishment, ownership, and maintenance—p 142 
—— Private asylum—p 142 

— Public asylum—p 142 

Regulation and supervision—p 145 


Liabilities of proprietors, officers and employees—p 150 


Qe ee 


§ 1. Definition and Classification 


An asylum Is an Institution for the relfef and as- 
sistance of unfortunate or afflicted persons; its status 
as such depends on Its true nature and character and not 
on the name by which It Is called or the motive prompt- 
Ing its establishment. 

An asylum has been defined as an institution for 
the protection or relief of the unfortunate, as an 
asylum for the poor, for the deaf and dumb, or for 
the insane;! an institution for receiving, maintain- 
ing, and, so far as possible, amelioratmg the cond:- 
tion of persons suffering froin bodily defects, men- 
tal maladies, or other misfortunes, as an orphan 
asylum, an asylum for the blind, for the insane, etc. ;? 
a refuge, sanctuary, or charitable insttution.8 Some- 
times, from the context in which it is used, the word 
may be deemed as the substantial equivalent of, and 
be intended to denote, an institution in the nature of 


a hospital. 

When used in constitutional or legislative provi- 
sions relating to public istitutions, the term has 
been construed as embracing all institutions, estab- 
lished and maintained at the public expense, for the 
care, education, and support of the unfortunate.5 

If the institution is in fact of the character describ- 
ed, its status as an asylum is not affected by the mo- 
tive prompting its erection and maintenance; nei- 
ther is it material whether it is called a school, a 
retreat, a home, a society or an asylum;’ what is 
material is the nature, and not the name, of the in- 
stitution.8 

On the other hand, the fact that in some of its 
incidental features, such as the reception of chil- 
dren, an institution performs a similar service to that 
rendered by an asylum, does not make it one, 1f in its 


zi Idaho—Powell v. Spackman, 65 
P. 508, 507, 7 Idaho 692, 54 LRA. 
878. 

Kan—Lawrence v. Ledigh, 50 P. 
600, 58 Kan. 694, 599, 62 AmS.R 
631. 


2 DC—French v. Ase’n for Works 
of Mercy, 89 AppDCc. 406, 411, 
Ann.Cas 1918H) 865 

Neb —Curtis v. Allen, 61 N.W. 568, 
43 Neb 184, 189. 

3 Cromie v. Lowsville Orphans’ 
Home Soc., 8 Bush (Ky.) 3865, 391 


4 French v. Ass’n for Works of 
Merey, 89 App D.C. 406, Ann Cas, 
1918E 8655 


Zn the Spanish language, “hospi- 
tal” and “asilo” are, in the vernacu- 


lar, lightly interchangeable, “hospi- 
tal” being defined by Hscriche as 
“houses destined to shelter and re- 
celve wanderers and poor persons, to 
raise and educate children without 
homes and to cure sick people who 
lack means,” so that, under the cy 
pres doctrine, a legacy to a “hospi- 
tal de caridad” was properly award- 
ed to an institution which was in the 
nature of an asylum or refuge —Suc- 
cession of Serrallés v. Asilo de Da~ 
mas, 18 Porto Rico 484 


8 Kan—Lawrence v. Leidigh, 50 P. 
600, 58 Kan 594, 62 Am.SR. 681 
Mich —Wolcott v. Holcomb, 66 N.W. 
887, 97 Mich. 861, 28 LRA. 215. 


Mich —Wolcott v. Holcomb, 56 N W. 
887, 97 Mich. $61, 28 LARA, 216. 
7. Soolety as asylum—Doughten vV. 
Vandever, 6 DelCh 51—Lawrence v 
Leidigh, 50 P 600, 68 Ean 694, 62 
Am 8S R. 681—Wolcott v. Holcomb, 56 
N.W. 887, 97 Mich 861, 238 LRA. 215 
—Matter of Smith, 89 N.Y.S. 1006, 44 

Misc. 384. 
Soldiers’ homes 

A home for the indigent veterans 
of wars has been held to be an asy- 
lum within the meaning of consti- 
tutional provisions.—Matter of 
Smith, 89 N.YS 1006, 44 Miso 884— 
In re Registration, 21 PaCo. 4783—5 
CJ. p 1416 note 2 [c] 


@& Kan—Lawrence v Leidigh, 50 P |& Doughten v. Vandever, § DeLCh. 


600, 58 Kan 594, 62 AmS.R. 681. 
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primary purpose it is different and does not operate 
in the manner characteristic of asylums.® 


§ 2. Establishment, Ownership, and Mainte- 
nance 


Subject to any relevant constitutional limitations, the 
public duty of assisting the unfortunate and afflicted may 
be discharged by contributing to the support of asylums 
maintained by other agencies or by establishing asylums 
whose management is confided to others as well as by 
their establishment and operation directly. 


Uniess some constitutional mhibition of such a 
course of conduct exists, the state may discharge 
its duty of assisting or maintaining the unfortunate 
by contributions to asylums founded or primarily 
maintained by its political subdivisions or by private 
bounty and need not establish its own asylums for 
that purpose 10 The state also may establish a state 
asylum, entrusting the management thereof to a pri- 
vate corporation organized for like purposes.11 


§ 3. Private Asylum 


Private corporations to conduct asylums may ordi- 
narily hold whatever property is requisite for that pur- 
pose. Constitutional provisions forbidding state aid to 
sectarian or private organizations ordinarily prohibit 
contributions of public funds toward the maintenance of 
private asylums, save In so far as express exception Is 
made therefor. 


Under statutes authorizing corporations to hold 
all property, real or personal, necessary for the pur- 
poses of their creation, a corporation may take and 
own the Jand requisite for an asylum, where the con~ 
duct of such an institution is included among its char- 
ter powers 12 


Constitutional prohibitions of state aid to sectarian 
institutions or to individuals apply to render uncon- 
stitutional contributions by a state or any of its 
political subdivisions toward the maintenance of asy- 
lums established by, and belonging to, religious or- 
ganizations or private charitable enterprise, even 
though grants of aid are made im connection with 
power given the government to commit inmates to 
such asylums.18 Where an express exception is 
made by the constitution, however, of payments for 


8 French v. Asgs’n for Works of NB 183, 125 Il. 540, 
386, 1 L: R.A, 487. 

Nev.—State v Hallock, 16 Nev. 873 
Oontrary view.—State v New Cas- 

11. Society of Home for the Friend-| 6 County Levy Ct, 48 A. 522, 17 


Mercy, 39 AppD.C. 406, Ann Cas. 
1913E 8655. 


10, Chalfant v. State, 37 Ohio St. 60. 


Del. 597. 
14, 


Jess v. State, 78 N.W. 726, 58 Neb. 
447. 


12. Eaton v. Methodist Episcopal 
Church Woman’s Home Missionary 
Soc, 105 NH. 746, 264 TL 8s. 


13. UL—Chicago Washingtonian 
Home v. Chicago, 41 N.H. 898, 157 
I 414, 29 LRA. 798—Cook Cqun- 
ty v. Chicago Industrial School, 18 


note 26. 


& C.(N.Y.) 486. 
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Sargent v. Rochester Bd of 
Education, 69 NH 722, 177 N.Y 
317, afirmmg 79 NYS. 127, 76 
App.Div. 588, affirmmg 71 NYS. 
954, 85 Misc. 321-—5 CJ. p 1418 


18. People v Glowack, 2 Thomps. 
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designated purposes to particular classes of asylums, 
as under a provision authorizing the payment to or- 
phan asylums of funds for the education of inmates, 
the state or its subdivisions may contribute to the 
maintenance of an asylum to the extent of, and for 
the purposes embraced by, such prohibition, and the 
asylum has a right to claim that measure of support 
provided by law,14 provided, of course, the asylum 
has complied with the regulations imposed by the 
legislature as a condition of the assistance.15 In 
cases falling within such exceptions and legislation 
enacted pursuant thereto, the contribution made by 
the state to the maintenance of the asylum 1s not a 
“charity” but should be considered in the light of 
the performance of a duty by the state to care for 
its citizens who are unable to care for themselves.16 


§ 4. —— Public Asylum 
a. Ownership and status 
b. Establishment and maintenance 


a. Ownership and Status 

Public asylums are public governmental institutions; 
if established by the state, they are state institutions 
and owned by the state absolutely or subject to trusts, 
as the case may be, but If established by governmental 
subdivisions, with the state merely contributing to thelr 
maintenance, they are not. 

An asylum established and maintained by the state 
or any of 1ts subdivisions 1s unquestionably a public 
institution!’ and is mdeed one which 1s strictly gov- 
ernmental in character.18 Moreover, it is a state 
institution when it is an arm of the state, tracing its 
existence thereto and subserving objects which are 
statewide in character;!® and this may be so al- 
though the administration of the institution is en- 
trusted to, and a considerable part of the funds for 
its support are derived from, a private charitable 
enterprise ;20 but, where in origin and the scope of 
its services, it is referable to some subdivision of the 
state, such as a county, it is not to be deemed a 
state institution, even though the state is under the 
constitutional duty of supporting institutions of the 
character in question and does in fact contribute to 


§ AmSR ,16. Sacramento Orphanage, etc, v. 
Chambers, (Cal App) 144 P. 317. 


17. Ohio—Chalfant v. State, $7 
Ohio St. 60 

Or.—State v. Metschan, 46 P. 791, 58 
P. 1071, 32 Or. 872, 41 LRA, 692. 


is. State v. Metschan, supra. 


19. Neb—Society of Home for the 
Friendless v State, 78 NW. 726, 58 
Neb 447. 

Or—State v Metschan, 46 P 791, 53 
P. 1071, 32 Or 872, 41 LRA. 693. 

20. Society of Home for the Frmend- 
leas v. State, 78 N.W. 726, 58 Neb. 
447. ‘ 
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the support of the asylum, and although the institu- 
tion 1s subject to legislative control.21 


The real ownership of the property occupied by a 
state asylum 1s in the state.*2 This 1s true, although 
the nominal title 1s in a corporation created by law 
to conduct the asylum, where the state is the sole 
member of the corporation ;22 and, unless restrain- 
ed by the terms of the mstruments under which the 
property is acquired, the legislature may require the 
corporation to transfer it to the state, but such con- 
veyance would 1n no way alter the state’s interest in 
the property.*4 

The nature of the state’s interests in the realty 
depends on the deeds under which the property 1s 
held and the terms of contracts or wills by which 
property has been given to, and accepted for, the 
institution, being a fee simple title with complete and 
absolute control, extending even to the diversion 
of the property to other uses, in the absence of trusts 
or limitations expressed in the deeds or arising out 
of donations or bequests accepted for the asylum.25 


If an act for the purchase of real estate and the 
erection of an asylum provides for control by a 
private corporation, such corporation has a mere 
privilege revocable by the state, and not a vested, ir- 
revocable right; the state could not lawfully pur- 
chase the land in trust for a private corporation, and 
the title, both legal and equitable, 1s necessarily in the 
state.26 


b. Establishment and Maintenance 


(1) In general 
(2) Support and upkeep 


(1) In General 
Subject to constitutional limitations, the propriety 
of the acts of boards or officials in connection with the 
location, establishment, or maintenance of public asylums 
Is dependent on the terms of relevant statutes, whether 
specific or general. 

Under constitutional provisions in some states, 
for example, where it 1s provided that all public in- 
stitutions shall be located at the seat of government, 
the legislature has no discretion as to the location 
of state asylums, being limited to a decision whether 
such institutions shall be established at all and, if 
that decision is in the affirmative, being required to 
heed the constitutional mjunction in the matter of 


al. Cal—iIn re Johnston’s Datate, 


239 P. 897, 197 Cal. 28. 
Ohio.—Chalfant v. State, 87 Ohio St. 

60—State ex rel. Campbell v. Wes- 

selman, 18 Ohio N.P.(NS.) 564. 


22. Opinion of Justices, 50 A. 828, 
70 NE. 688. 


23. Opinion of Justices, supra. Kan. 823. 
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24 Opinion of Justices, supra. 
26. Opinion of Justices, supra. 
go. Home For Friendless 
State, 78 N.W. 726, 58 Neb 447. 
e@7. State v. Metschan, 46 P. 791, 58/32 State v. Bondy, supra. 
P. 1071, 32 Or. 372, 41 LRA. 693. 


28. Hornaday v. State, 62 P. 829, 62 
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their location.2? In the absence of such provisions, 
the legislature has the power itself to designate a 
place where the institution shall be located;28 or it 
may, as has commonly been done, delegate this au- 
thority to a committee or commussion appointed for 
the purpose.?9 


A commussion selected, pursuant to statute, for the 
establishment of a state asylum can act only as to 
the matters, and must act in the manner, specified 
in its legislative mandate, and thus, if the commission 
is empowered only to select a site of a described 
character, it has no power to purchase or to fix a price 
to be paid by the state for land deemed by it to be 
suitable for the location of the asylum; having 
chosen a site, its power is exhausted.29 It 1s not 
exhausted, however, by a merely partial or ncom- 
plete location; hence, up until the time a precise 
tract or parcel of ground on which the asylum shall 
be located has been fixed on, the commission may re- 
consider and revoke 1ts prior determinations, not be- 
ing bound by any prior designation of the general 
region or community wherein the institution shall be 
established.31 


Where, in addition to the power of selecting a 
location, the commission is expressly authorized to 
purchase or acquire the land selected for asylum pur- 
poses, it may, of course, bargain for and accept a 
deed of the premises,*2 but, in the absence of any 
such specific grant of power, the land selected for 
the purpose can be obtained only in such manner, by 
condemnation or otherwise, as is by statute provided 
for the acquisition of land by the state.88 


Commissioners entrusted with the duty of seeing 
to the construction of the buildings requisite for the 
asylum and directed to accept the lowest responsible 
bid for such work are given judicial and discre 
tionary, not merely ministerial, powers; they are not 
required to award the contract to the lowest bidder 
but are to deliberate and decide as to the responsible 
character of the several bidders, giving due allow- 
ance to all relevant factors and considerations bear- 
ing on the question.84 


Where the statutes empower counties, in estab- 
lishing asylums, either to purchase land and erect the 
requisite buildings, or to purchase land and buildings, 
the county may, if it elects the latter alternative, con- 


@9. Hornaday v. State, supra. 

30. Hornaday v. State, supra. 

Soc. v./3L. State v. Bondy, 68 NW. 1075, 66 
Minn. 240. 


33. Hornaday v. State, 62 P. 329, 62 
Kan. 8232. 


34 Hoole vy. Kinkead, 16 Nev. 317. 


143 


§ 4 


tract for such improvements in the buildings as are 
necessary to fit them for the purpose of an asylum.35 
They are not required, in so contracting, to submit 
the project to competitive public bidding in the 
absence of any statute so requiring, but may let it 
on private contract on a cost plus basis or other- 
wise ;86 and a statute requiring competitive bidding, 
where the contract is one for erection of a building 
or for repairs, has no application 8? 


Maintenance. Where control of state penal and 
charitable institutions is vested in the same board, 
with no distinction made between the two classes 
of institutions in defining the board’s powers and 
duties, its functions with respect to the maintenance 
of state asylums under its control are the same, and 
are to be exercised in the same manner, as are those 
relating to penal institutions.38 


Maintenance properly includes the making of 
whatever repairs and replacements are requisite for 
the operation of the institution ,39 the term will be 
viewed rather liberally as not being confined to the 
preservation of the asylum in its original state, but 
as inclusive of whatever is necessary to its reason- 
ably efficient functioning in the light of modern 
knowledge, including the making of any changes 
in the plant which in fact relate to the proper main- 
tenance of the institution or its inmates, although 
they involve a substitution of modern processes or de- 
vices unknown at the time of the establishment of 
the asylum.40 Specifically, it comprehends expenses 
incurred for the food, clothing, and care of inmates, 
and for repairs to buildings and equipment;42 but 
it does not comprehend the purchase of additional 
land, the erection of additional buildings, or the fur- 
nishing and equipment thereof.*2 


It has thus been held that authority to construct 
buildings at an asylum is not to be implied from the 
usual powers incident to its control and supervision, 
even though such buildings be necessary for the prop- 
er maintenance of the institution, such building ex- 
pense being an extraordinary expenditure requiring 


36 Ruggles v. Moore, 97 Pa Super.) 43 State ex rel Collins v. Halladay, 
47. (SD.) 252 N.W. 788. 


44. State ex rel. Collins v. Halladay, 


36. Ruggles v. Moore, supra. 

37. Ruggles v. Moore, supra. 

38. State ex rel Collins v. Halladay, 
(SD.) 252 N.W. 7388. 

36. In re Opinion Attorney-General, 
82 Pa.Co 657. 

40. In re Op. Attorney-General, su- 
pra 

41. In re Warren Hospital for the 
Insane, 15 PaCo 88. 

42. In re Warren Hospital for the 
Insane, supra. 


supra. 


day, supra. 


ASYLUMS 


"l45. State ex rel Collins v. 


Contract with lowest responsible bid. 47, 
dex 


If the board in charge of a state 
asylum is required to contract for 
the erection of buildings by letting 
the work to the lowest responsible 
bidder, 1t must pursue that method | 49. 
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a special appropriation.£8 Where such an appropria- 
tion is made with no provisions as to the erection of 
the building, the responsible boards or officials have 
implied authority to resort to any proper method 
for accomplishing that object ,44 but the expenditure 
must be made in the manner prescribed by statutes 
applicable to such boards or officials, where there are 
applicable statutes 45 


Where the legislature authorizes the erection of 
additional buildings and appoints a special board to 
have charge thereof, the regular board will, never- 
theless, be presumed to retain its power, except in so 
far as those powers are expressly withdrawn, and 
as to matters not expressly intrusted to the special 
board, its decision controls, for example, in the mat- 
ter of the location of the proposed building, where 
no power as to location has been expressly given.‘*® 


Authority given designated county officials to erect, 
repair, or improve “necessary buildings” and to bor- 
row money therefor after an election and other pre- 
scribed steps is sufficient to entitle such officials to 
issue bonds for the purpose of erecting or repairing 
the buildings necessary for a county asylum, after 
compliance with all procedural requisites, although 
such institution is not specifically named.4? 


(2) Support and Upkeep 


Subject to such constitutional [Imitations as may 
exist, a state asylum may be supported erther by general 
taxation throughout the state as a whole, or by alloca- 
tion of a part or the whole of the costs among political 
subdivisions or to the Inmates of the asylum, In the 
legislative discretion. 


It is within the power of the legislature to take 
charge of, and provide for, the indigent, insane, and 
feeble-minded persons within its boundaries by gen- 
eral taxation, and to relieve the several counties from 
such burden, except as they bear their proportion 
through such taxation.48 

The mere fact that the asylum is owned and con- 
trolled by the state does not, necessarily, make its 
maintenance and the maintenance of its inmates a 
state charge, however,!® and it is equally within the 


but need not let a single contract for 
the entire construction, being at lib- 
erty to award several contracts for 
the several portions of the work— 
State ex rel Collins v Halladay, (S 
D.) 252 NW. 7383. 

46. “Long v. Kentucky Cent Lunatic 

Asylum, 6 S.W. 835, 9 Ky L. 699. 


State of Ohio, ex rel. Campbell: 
v. Wesselmann, 18 Ohio NP.(N S ) 
564. 


48. State v. Lewis, 119 N.W. 1087, 
18 N D. 125 


State v. Lewis, supra. 


Halla- 
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power of the legislature to require each county to 
maintain its Own indigent persons, or to reimburse 
the state in whole or in part for so doing.50 The 
fact that the institution 1s a state institution in no 
manner restricts or limits the legislature in the exer- 
cise of such power;5! and statutes requiring the 
counties from which inmates have been admitted, 
or the inmates themselves, 1f financially able, to con- 
tribute to the maintenance of such inmates in state 
asylums are not obnoxious to constitutional provi- 
sions providing that such institutions shall be sup- 
ported by the state,54 confiding to local authorities 
the control of local taxation or fiscal affairs,53 or for- 
bidding double taxation.5¢4 


It is within the discretion of the legislature wheth- 
er the counties shall be required to pay such sum 
as may reimburse the state or to pay a fixed sum 
which shall be less than the total proportional share 
of the upkeep of the inmates;55 and, when pay- 
ment of a fixed sum is required, it is no objection 
to the validity of the provision that any unexpended 
surplus of such fund 1s directed to be covered into 
the general maintenance fund of the asylum.56 The 
amount required to be paid is a matter within the 
legislative discretion, which will not be disturbed 
unless clearly unreasonable.67 It is no defense to 
the liability of a county that the institution has suffi- 
cient money in its maintenance fund derived from the 
state appropriation, or from such fund plus voluntary 
payments by other counties and by individuals.58 


The determination in the first instance as to the 
county of the inmate’s residence, which is, according- 
ly, chargeable for his upkeep, may appropriately be 
confided to the board in charge of the institution, the 
right to a review by the courts being duly pre- 
served,59 


Where certain designated supplies are required to 
be furnished at the expense of the inmates personally, 


50. Neb—State v Stanton County, 
161 NW 264, 100 Neb 747, follow- 
ed in State v Gage County, 161 N. 
W 267, 100 Neb 758 

ND—State v Lewis, 119 N.W. 1087, 
18 N.D 1265. 

Bl. State v. Lewis, supra. 

&& State v Huwe, 187 NE 167, 105 
Ohio St. 304—State v. Kiesewetter, 
87 Obio St. 546—Rice v. State, 14 
Ohio App 9 


ss. ND—State vy. Lewis, 119 N.W. 
1087, 18 ND 1325 

Ohio —State v. Huwe, 187 N.HL 167, 
105 Ohio St 804 


18 ND. 125 


87. 


680, 56 Wis 79. 


546. 


142 Kan. 679 


Fla 298. 
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56. State v. Lewis, supra. 
State v. Lewis, supra. 
88. State v. Lewis, supra. 
59. State v. Dodge County, 13 NW. 
60. State v. Kiesewetter, 87 Ohio St 
61. State v. Hardesty, 50 P.(2d) 982, 


62. State v. Bryan, 39 So. 929, 50 


the obligation is a continuing one relating to the 
whole duration of the stay in the asylum and not 
merely to conditions at the time of admittance.69 Be- 
fore an individual will be held to answer for any of 
the charges of maintaining an inmate in an asylum, 
however, there must be a clear statutory declaration 
establishing such labulity.®! 


§ 5. Regulation and Supervision 


a. In general 
b. Investigation 
c. Audit and allowance of claims 


a. In General 


The power of regulating asylums, public or private, 
resides In the legislature, subject always to the require- 
ment that the regulations may not be unconstitutional 
or unreasonable, and, under it, In the boards chosen to 
have charge of the institutions, in so far as they are au- 
thorized to act by the statutes conferring their authority. 

As to state asylums, the legislature may enact any 
regulations with respect to their control and manage- 
ment not in conflict with constitutional provisions.5 
Where a state, by a general and comprehensive act, 
sets up a system of caring for a particular class of 
citizens in asylums and, by later statutes, authorizes 
the establishment of additional asylums which refer 
to the basic act for all matters, except the construc- 
tion of buildings, the general act is controlling on 
questions concerning the government of such insti- 
tutions, regulations for the admission and discharge 
of inmates, etc 8% 


Moreover, under the police power, the legislative 
authority of the state or of its political subdivisions 
may regulate the establishment and operation of pri- 
vate asylums ,64 but any such regulation, to be valid, 
must be reasonable.65 While the state may properly 
require the procuring of a license for the conduct of 
such an institution and make its issuance discretion- 
ary with the licensing board,®§ 1t cannot, on the pre- 


55. State v Lewis, 119 N.W. 1087, | trol by the state governments as to 


internal regulations—Ohio v. Thom- 

as, (Ohio) 19 SCt 458, 178 US 276, 

48 Ld 699, affirming 87 F' 453, 31 

CCA 80. 

63. State v. Gage County, 161 NW. 
267, 100 Neb 758 

64 Diepenbrock v. State Board of 
Health, 185 A 531, 82 NH. 451—6 
CJ. p 1418 note 28. 

65. Ex parte Whitwell, 32 P. 370, 98 
Cal. 78, 35 AmSR. 152, 19 LRA. 
737. 

66. Duepenbrock v State Board of 
Health, 135 A. 531, 82 NHL 451 
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A duly qualified chiropractor is 
subject to a statute requiring a h- 
cense by the state health board be 


§ 5 


text of regulation, prohibit either directly or indirect- 
ly the business of operating a private asylum, which 
is a lawful one,§7 nor can it make or enforce un- 
reasonable or arbitrary requirements as to the con- 
struction or location of such mmstitutions or the classi- 
fication and character of inmates admutted.68 


The board of managers of such an asylum also has 
power to make all necessary by-laws and regulations, 
not inconsistent with the constitution and laws of a 
state or the United States, for the government of 
such institutions, officers, employees, and inmates ,69 
and such board, rather than the executive officers 
employed by it for the day-to-day operation of the 
institution, 1s responsible for, and in control of, the 
policies and general administration of the asylum 7° 
The board in charge of a public asylum cannot, how- 
ever, confer upon itself power for the transaction of 
any business not confided to it by the statutes estab- 
lishing it.72 


The courts will not undertake to prescribe rules 
for the government of institutions of this character 
or to interfere with those made by the duly constitut- 
ed authorities, except when the latter are unreason- 
able and subversive of the purposes for which such 
institutions are established and maintained ,’2 and 
this 1s true even as to inmates committed to the in- 
stitution by court order.73 Also, the governor of 
the state may not, as such, or as ex officio head of the 
board, ignore or override the regulations duly 
made.74 


b. Investigation 
Authority to direct the investigation of asylums re- 
sides In the legislature. 

The power to order an investigation of the han- 
dling of the affairs of a public asylum by the em- 
ployees in charge thereof rests with the legislature 
alone; it may not be undertaken at will by private 
individuals.75 Moreover, when an imvestigation is 
being made by a private individual, the board in 
charge of the institution may prescribe reasonable 
regulations conditioning access to the records and 
plant and communications with employees and in- 
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mates, 1n order that the records or property may not 
be disturbed or the orderly operation of the asylum 
interfered with.76 


Even as to asylums operated by private corpora- 
tions, the legislature has the power to direct an in- 
vestigation of their affairs, financial or otherwise, at 
least zn so far as 1s necessary to protect any interest 
the state may have in the institution, and to appoint a 
commission for that purpose;??7 the power of com- 
missioners appointed for that purpose is quasi-ju- 
dicial and wholly discretionary, and if, in their 
judgment, the situation requires the sequestration of 
the records and funds of the asylum, that decision will 
not be interfered with, n the absence of an abuse 
of discretion.78 

A visiting committee appointed, pursuant to stat- 
ute, to inspect state asylums does not, by reason of 
its being empowered to examine witnesses under 
oath, have the further power to punish for contempts, 
that power not being expressly given and not arising 
by implication from the power which is given.79 


c. Audit and Allowance of Olaims 


When, and as, directed by statute, the state auditor 
is to examine into the fiscal affairs of state asylums and 
issue Warrants in discharge of claims. 

Where expenditures are intrusted to the good faith 
and official responsibility of the asylum managers, 
the state auditor is not required to examine into the 
legality of the bills incurred by such managers before 
drawing his warrant for the amounts claimed.90 

Where, however, the auditor is required by statute 
to audit all vouchers for expenditures which appear 
to be for lawful purposes, the necessary implication 
1s that he shall not audit claims for unlawful expendi- 
tures, and this without regard to the motives or good 
faith of the officers by whom the expenditures were 
made,81 


Under a statute allowing the auditor to issue war- 
rants for only the amount of debts and liabilities 
existing, a warrant can legally be issued only after 
the expense or liability is actually incurred ;82 and 
if an appropriation is to be diminished by an unex- 
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pended balance, the auditor may determine by any 
competent means, either by reports of officers or 
otherwise, what that balance 1s.83 


§ 6. Officers 


a. Status, employment, and tenure 
b. Bonds 


a. Status, Employment, and Tenure 


The status of asylum officers, and all questions as 
to appointment, tenure, and removal or other termina- 
tion of employment, are determined by an application of 
the rules applicable to other officers generally, and of 
relevant statutes construed in the [ight of such rules. 

The status of a particular person as officer or em- 
ployee is to be determined by the tests governing in 
that connection generally, which are stated 1n Officers 
§ 5 [46 C.J. p 928 note 91-p 932 note 34], including 
the manner of creation of the position and the nature 
of the duties attached.84 


Officers appointable by the board having charge 
of asylums can only be appointed by action of the 
board duly constituted and acting as such, and not 
on the authority of a majority of the board members 
acting individually im concurring in the appoint- 
ment 85 A constitutionally prescribed mode for se- 
lecting the officers of state institutions need not be 
pursued in choosing the officials of asylums, even 
those publicly maintained, which are not strictly state 
institutions, §6 


In the absence of any specification in the constitu- 
tion, the power of fixing the terms of officials of 
public asylums is vested m the legislature.8? Where 
prior statutes governing state asylums and fixing a 
specified term for official appointments are super- 
seded by a code completely covering the affairs of 
such institutions, which contains no such specifica- 
tion, the offices in question are of indefinite tenure, 
despite the absence of any provisions to that effect 
in the new code, and appointees are subject to the 
general rules respecting the duration and termina- 
tion of appointments to offices of that character ;88 


S& Norman v. Central Kentucky 
Lunatic Asylum, 17 SW. 160, 92 
Ky 10, 18 Ky.L. 310. 

8 Ark—Lucas vy. Futrall, 106 8 
W. 667, 84 Ark. 640. 

Cal—Wall v Board of Directors of 
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84 Ark. 540. 
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60. 98. Board of Com’rs of Kingfisher 
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and, of course, as to matters respecting tenure and 
removal wherein a later statute contains provisions 
necessarily inconsistent with a prior one, the earlier 
statute 1s repealed.898 


Filling vacancies, A vacancy occurring in any of 
the offices connected with the administration of state 
asylums, whether by failure to designate a succes- 
sor to the incumbent in office or otherwise 1s to be 
filled by appointment by the official or board vested 
by the constitution or by statute with the power of 
appointment generally,®0 or under the particular state 
of facts which 1s involved, 1f 1t is specifically dealt 
with 91 Such interim appoimtment is not necessarily 
for the full term attached to the office or even for 
the full balance of the unexpired term to fill which 
the appointment is made, but is only for such time 
as the relevant statutes prescribe 92 While the 
boards or officials authorized to appoint officers of 
asylums may make such appointments for the stat- 
utory term, even though they should in part extend 
beyond the period of their own incumbency,®® they 
cannot make appointments to commence in the fu- 
ture after their own terms of office expire, in the 
absence of any necessity for so doing 94 


Termination of employment. Where the board 
in charge of a public asylum is authorized to elect 
to a particular office for a stated term, the impli- 
cation 1s that the person elected 1s not to be removed 
by 1t during the term prescribed,95 and this im- 
plication is strengthened by the existence of other 
statutes giving it the power to discharge other em- 
ployees and those providing a method for removal 
of officers generally.96 So, too, where authorized 
to remove the officer for specified causes, he 1s not 
removable at the board’s pleasure but only on the 
establishment of a specified cause 97 On the other 
hand, where the statute provides for appointment by 
@ given authority and 1s totally silent as to removal, 
or where it expressly authorizes removal at the 
pleasure of the appointing authority, the power of 
removal is incident to the power of appointment, and 
the appointing authority may remove at will,®8 and 
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this, even though, at the time the employment com- 
menced, the officer and the appointing authority en- 
tered into a contract of employment for a stated 
term %9 A statutory provision that asylum officers 
are to be removed only for cause and after a hearing 
must yield to a constitutional provision that officers 
not holding for a fixed term are removable at the 
pleasure of the appointing authority, so that one 
appointed by the board in charge of such institutions 
to an office having no stated term may be removed 
therefrom for such reasons and in such manner as 
the board thinks fit. Although the statute prescribes 
a term not in excess of a fixed period and that the 
officer shall only be removable for cause, if the em- 
ployment is under an express contract for a stated 
term less than that mentioned by the statute, the 
officer cannot complain of being superseded by an- 
other after expiration of the contractual time but 
before expiration of the statutory period.2 


Where an officer of an institution holds not merely 
at pleasure, but during good behavior or subject to re- 
moval for specified causes, then, it has been held, he 
can only be removed on the specified grounds, and, be- 
fore such removal, there must be notice and a hearmg 
given to him.3 Moreover, after charges have been 
preferred and acted on favorably to the officer, they 
cannot be reopened and reconsidered without further 
notice,* but there is some early authority to the 
effect that the discretion of the appointing author- 
ity as to the existence of cause for removal is un- 
controllable and, hence, no reason need be assigned 
or proceedings had, the general effect being just as 
if he were removable at pleasure.5 Of course, where 
a power of summary removal is expressly conferred 
by statute, its exercise in a given case cannot be in- 
quired into or questioned by the courts.é 

Revocation of a valid election or appointment final- 
ly made is the equivalent of a removal from office, 
within the meaning and application of the rules here 
set forth;7 and so is the appomtment of a successor 
to an office already occupied at the time of the ap- 
pointment.8 


One employed as superintendent of a private asy~ 
lum under a contract for a fixed period is not en- 


$9. Smith v. Durectors of Insane)& State v. Gelger, supra. 
5 Dl—Peo v. Higgins, 15 Dl. 110 
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titled to demand full compliance therewith at all 
hazards but may be discharged by those employing 
him for good cause, such as gross immorality, theft, 
embezzlement, or other criminal conduct render- 
ing him unfaithful or unfit for the performance of 
his duties; they have the right, and indeed are un- 
der the duty, of examining into such matters and 
where, after such investigation, they reach a decision, 
which 1s warranted by the facts and not merely arbi- 
trary, that such cause for discharge exists, they may 
remove him.9 


b. Bonds 


Recovery on bonds, commonly requlred of officers of 
public asylums, must be predicated on some breach of 
duty by the bonded officer. 

In a number of jurisdictions, the giving of a bond 
by the officers, or by designated officers, of public 
asylums, is required by virtue of statutory require- 
ments, some of which have received judicial inter- 
pretation.10 No recovery can be had on such a bond 
unless a breach of official duty by the bonded officer 
1g affirmatively shown, and so, neither the sureties 
nor the superintendent can be held responsible for 
breaches of duty by the trustees. 


§ 7. Inmates 


The board In charge of an asylum may make and en- 
force suitable regulations governing the admission and 
discharge of Inmates and their conduct and privileges 
while in the asylum except that :t may not retain against 
his will one voluntarily admitted. 


Where a public asylum is established for the re- 
ception of a designated class of persons, any per- 
son of the class therein named is eligible for ad- 
mission; and, in the absence of explicit legislation on 
the subject, it 1s for those to whom control of the 
institution is committed to determine whether any 
particular person comes within such class and to fix 
the method by which such determination shall be 
made,12 


An inmate may properly be expelled from the in- 
stitution for conduct prohibited by the by-laws under 
penalty of dismissal, at least where such by-laws are 


10, Ark—lLucas v. Futrall, 106 §&. 
W. 667, 84 Arik. 540. 
lL—Ramsay 
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reasonable.18 Such dismissal may not, however, be 
ordered by the administrative agent in charge of 
the asylum solely on his own authority, but only 
with the concurrence or assent of the corporate or 
governmental board having the government and con- 
trol of the institution 14 nor may 1t be ordered with- 
out affording the inmate notice and an opportunity 
to be heard;15 but admission to an asylum does not 
create any valuable vested right, and it has been held 
that a person so admitted may be expelled by vote of 
the board, on the ground of insubordination, without 
notice or hearing, where there is no provision either 
in the statutes or the by-laws specifying the grounds 
for expulsion, and the whole matter is thus confided 
to the discretion of the board.16 


A rule that inmates are, so far as dismissal is 
concerned, to be entirely subject to persons in loco 
parentis and subject to discharge only at the direction 
of such persons and not at their own volition has been 
sustained as reasonable and salutary ;17 and no legal 
wrong can be predicated on the apprehension and 
return of one who has escaped or departed from the 
institution without such an order for discharge.18 


There is, however, one exception to the rule that 
the board may fix and enforce regulations for the 
detention or dismissal of inmates, springing from the 
principle that no man can, by agreement, lose his 
liberty, and that is the situation where an inmate en- 
ters under a voluntary agreement to remain for a fix- 
ed time, in which case the managers of an asylum 
cannot compel compliance with the agreement, even 
though the regulations of the asylum require the 
signing of such agreement by all persons seeking ad- 
mittance voluntarily.19 


Where the right of the inmate is made dependent 
on residence, it depends on residence at the time of 
commitment, and hence an infant duly committed 
is not to be discharged merely because of the removal 
of his parents from the state.20 


Inmates have no right to receive or confer with 
visitors at a time or in a place or manner contrary 
to the regulations on that subyect established by 
those in charge of the asylum.21 
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§ 8 Management 


In anything within the scope of the authority, usu- 
ally quite broad, which Is conferred upon them, ths 
boards or officials In charge of asylums have the power 
of management or control; but not as to matters not en- 
trusted to them or expressly withheld from them. 


The usual, and, indeed, practically universal, prac- 
tice is for the legislature to confide the management 
of state asylums to designated boards or officials.22 
Where that is done, such boards or officials have a 
complete and unlimited discretion with respect to 
the management and control of such institutions, sub- 
ject only to whatever express directions may be given 
them by statute and to the requirement that any rules 
made by them shall be reasonable.28 The presump- 
tion of regularity is extended to the acts of boards 
or officials in charge of the conduct and management 
of asylums when acting in fulfilment of the du- 
ties confided to them, and their action cannot be as- 
sailed for irregularity unless the same is establish- 
ed.24 


Of course, where the statutes command the do- 
ing of particular acts by those having charge of asy- 
lums, leaving them in such particulars no discre- 
tion but only the duty of acting munisterially, the 
expression of the legislative will prevails and the 
officials in question must do what is thus prescribed.25 
The repeal of an act prescribing certain conduct 
on the part of the responsible official in charge of 
an asylum and its replacement by another giving a 
large discretion absolves him from the duty of per- 
formance of the specific acts required under the for- 
mer statute.26 


While the board may secure expert assistants, 
and invest them with considerable duties in carrying 
out the various enterprises connected with the asy- 
lums under its care, 1t cannot surrender to such as- 
sistants its responsibilities of management, but must 
itself actively and actually assume the actual direc- 
tion of affairs.27 


Ordinarily, the purposes for which the sums ap- 
propriated for the support of public asylums shall be 
expended is a matter wholly within the jurisdiction 
of the board if there is no express legislative direc- 
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tion on that score28 Howcver, money which has 
been appiopriated by the legislature for certain nam- 
ed purposes cannot be diverted by the authorities 
of the institutions from these purposes ,*9 nor have 
they power to obligate the state to pay for services 
for which they had no authority to contract.20 Tur- 
thermore, they have no authority to borrow money 
or contract debts beyond the appropriations made 
by the legislature for the support and operation of 
their respective institutions.3! 


It 1s a proper exercise of discretion to provide 
that the asylum shall not receive more inmates than 
there are adequate facilities to accommodate,®2 and 
further, to provide a plan of allotment among the 
several subdivisions of the state in a fair and equi- 
table manner, in case there are not facilities to care 
for all.®8 The officials in charge need not receive 
inmates up to the utmost physical capacity of the 
asylum, 1f to do so would in their judgment be detri- 
mental to those admitted 34 


Boards or officials authorized to execute convey- 
ances of or affecting asylum property ordinarily 
have power to give or withhold their assent to the 
terms of a proposed conveyance so to exact such 
qualifications or restrictions on the grant as, in the 
exercise of a reasonable discretion, they deem prop- 
er; but once having acted affirmatively on a propos- 
ed conveyance, their power 1s exhausted, and they 
cannot thereafter modify or alter the terms of the 
conveyance without further authorization.85 


Although the management of an asylum, establish- 
ed by the state 1s confided by the legislation estab- 
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lishing it to a private eleemosynary corporation, the 
legislature may by subsequent action withdraw the 
management from such corporation and place the 
institution directly under the control of state em- 
ployees or officials,?6 


§ 9, Liabilities of Proprietors, Officers and 
Employees 

Liability attaches to asylums in contract or tort on 
the same grounds as to other public corporations or 
governmental instrumentalities, and to ther officers or 
employees for their own acts personally chargeable to 
them, which give right to a cause of action; neither 
may be held to answer under the doctrine of respondeat 
superior. 


A public asylum may, through its officers, make 
contracts for supplies for its immates and incur l1a- 
bilities on that account, just as for the proper main- 
tenance of the institution 1t may sue for debts due 3t, 
or to enforce any mght allowed by law ;8? and, even 
as to contracts in excess of authority, 1t may be an- 
swerable in quantum meruwit for goods and services 
received to the use and benefit of the asylum °8 It 
may, likewise, incur hability in damages for creat- 
ing and maintainmg public nuisances which en- 
danger human life, or destroy or wnjure the land of 
another, and may be sued to enforce such liability.39 

However, such an institution being a mere instru- 
mentality of the state government, brought into 
being to aid in the performance of governmental 
duty, the rule of respondeat superior does not ap- 
ply to it;#° and, therefore, 1t cannot be made to re- 
spond in damages for a personal injury inflicted on 
another by one of its inmates or employees,*! al- 
though such injury results from negligence or mali- 


Western Kentucky 
Insane Asylum, 91 SW 671, 122 
Ky 218, 28 Ky L 1129, 4 LRA(N 
S) 269, 12 AnnCas. 827—Herr v. 
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HZixecution sales 
While 1t would not be lawful to 

levy upon and sell property of an 

asylum indispensable to its operation 
and the maintenance of the inmates, 
other property, not clearly appearing 
to possess that quality, is subject to 
execution for the purpose of enforc- 


of trustees,” while the county board|5% State of Ohio v. Toledo & Ohio|ing judgments against such an in- 


of supervisors has the right to de- 
termine whether any, and how 
much, money should be appropriated 
for improvements, the board of trus- 
tees provided by the statute, and 
not the supervisors, is empowered to 
select the improvements to be made Bie 
and to contract therefor and to con- 
trol the making of the improvements 
and the related expenditures —M1l- 


234. 


447. 


822, 59 Wis 341, 


36. Society of Home for the F’riend~ 
less v. State, 78 NW. 726, 68 Neb.|108 Ky. 662, 20 Ky L 246. 


Ky.—~Leavell vy. 
tucky Insane Asylum, 31 SW 671, 
122 Ky 218, 28 Ky L. 1129, 4 LR 
A (N.S.) 269, 12 AnnCaz 827. 41. 
waukee County v Paul, 18 N.W. 821, W1#—Shipman v. State, 42 Wis. 377. 


Central Ry. Co., 8 Ohio N.P.(N.S ) stitution for injury to the property 


of others—Hauns v. Central Ken- 
tucky Lunatic Asylum, 45 8.W. 890, 


40. Leavell v. Western Kentucky In- 
sane Asylum, 91 SW. 671, 122 Ky. 
218, 28 Ky.L. 1139, 4 LRA(NS) 
269, 12 Ann.Cas. 827. 


Cappel v. Pierson, 182 So 391, 
15 La App. 524—5 CJ. p 1420 note 


Western Ken- 


33. Shipman v. State, supra. 61. 
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crous acts on the part of such inmate or employee,42 
and although the statute creating it provides that 
it may sue and be sued.48 The liability for such acts 
1s on the individual personally guilty of the negli- 
gence or misconduct causing the injury,!4 This has 
been held alike as to injuries sustained by an immate 
through the negligence or wrongdoing of its em- 
ployees*® as to injuries to third persons by reason 
of negligent or wilful misconduct of employees or of 
mmmates,*6 and as to injuries done employees by in- 
mates.*7 


Moreover, acquiescence or other matters which 
would constitute a defense were the liability claim- 
ed against a private individual are available by way 
of defense to an asylum against which a sumilar lia- 
bility is asserted.48 


While an officer cannot be held liable for any mis- 
take made when acting in a judicial or quasi-judicial 
capacity,*® and thus 1s not liable on the doctrine of 
respondeat superior for personal injuries occasione/ 
by an employee appointed by him,5° this rule does 
not apply to ministerial acts in excess of authority 51 
Hence, such an officer 1s liable to an inmate for 
money taken from the person of the latter at the 
time of his admission and delivered to a third per- 
son presenting an adverse claim to it, not being pro- 
tected in such action by a regulation authorizing 
delivery of effects taken from inmates to persons 
interested in them and looking after their welfare.5? 
Such an official will be personally liable for his own 


42, Leavell v. Western Kentucky In-| Allow.nmg inmate of asylum to go at 5O. 


sane Asylum, 91 SW. 671, 122 Ky 
218, 28 Ey L. 1129, 4 LRA(NS) 
269, 12 Ann Cas 827. 


43. Ky —Leavell v. Western Ken- 
tucky Insane Asylum, supra. 

VYa—Maie v. astern State Hospital, 
34 SH. 617, 97 Va. 507, 47 LRA 
577 

44 Johnson v. Hamilton County, 1 
SW (2d) 528, 156 Tenn 298—5 CJ 
Pp 1420 note 64 

45. Ky.—Ketterer v. State 
Control, 115 SW 200, 181 Ky 287, 
20 LRA(NS) 274. 


large 


Tex Civ.App i187. 


ASYLUMS 


Where there 18 no provision requir- 
ing lunatics to be confined on the 
grounds of the asylum, it 1s not neg- 
ligerce per se for the officers of a 
lunatic asylum to allow an inmate 
to go at large, 1f under restraint.—| able for the torts of subordinate em- 
Clough v Worsham, 74 SW 3860, 32 


Melease of inmate 

The superintendent of a state hos- 
Bd of|pital for the msane, permitted by 
statute to release patients in his dis- 
cretion, who released an insane per- 
Va—Maia v Hastern State Hospital.|/son on his mother’s undertaking to 


conduct in the event he improperly restrains in the 
asylum one not duly committed,5® but he may not be 
held to answer mm damages for merely perform- 
ing the duties confided to him in a lawful and proper 
manner, even though that involves a wrongful um- 
prisonment.54 An officer who without legislative au- 
thority borrows money, even though it 1s tended 
for, and devoted to, asylum purposes, 1s personally 
liable therefor.55 


There is no liability for breach of contract imposed 
on the board by reason of the discharge of an em- 
ployee or officer before the expiration of the time 
stipulated by his contract of employment, where the 
board, in so acting, was within the authority con- 
ferred upon it with reference to removals ,5@ nor by 
reason of the appointment of another to succeed 
an incumbent holding over beyond the expiration of 
the term fixed by his contract, under circumstances 
negativing the existence of an implied contract of re- 
employment for a like term in the future 57 A fail- 
ure to resort to physical force or court procedure to 
oust him from the possession or premises of the 
asylum does not estop the board from denying lia- 
bility for breach of contract ;58 in fact, it has a claim 
agaist him for the reasonable value of his up- 
keep for the time he wrongfully remains 1n posses- 
sion, enforceable by set-off against arrears of sal- 
ary unpaid at the time of his discharge or by any 
other lawful means.59 


Ky—Ketterer v. State Bd of 
Control, 115 SW. 200, 181 Ky. 
287, 20 LRAINS) 274. 
Tex—Clough v. Worsham, 74 SW. 
$50, 88 Tex Civ App 187. 
Superintendort w-thout the power 
of appointment is, a fortiori, not li- 


ployees —Zinkhan v. District of Co- 

lumbia, 50 App DC. 813, 271 F 643. 

51. Worsham v. Votgsberger, (Tex. 
CivApp) 129 SW. 157 

52. Worsham v. Votgsberger, supra 

53. Zinkhan v Distmct of Columbia, 
50 AppDC. 312, 271 F 5642. 

&& Zinkhan v District of Columbia, 


84 SE 617%, 97 Va 507, 47 LRA be responsible for his actions is not supra. 

6T7 linble in damages to one thereafter] 55. State v. Mills, 12 N.W 859, 55 
40. Ky—Leavell v. Western Ken-|shot by such insane person—Hmery| Wis. 229. 

tucky Insane Asylum, 91 SW. 671,|v. Littlejohn, (Wash.) 145 P. 423. s6. Ark—Texarkana Baptist Or- 


122 Ey. 218, 28 Ky L. 1129, 4 LRA 
(NS) 269, 12 Ann Cas 827. 
Tex—Clough v. Worsham, 74 S.W 
350, 82 Tex Civ App. 187 
47. Cappel v Pierson, 182 So. 391, 
15 La App. 524. 


tic Asylum, 61 SW. 288, 110 Ky 
282, 223 Ky.L. 1722 


- 48. Cappel v Puerson, 182 So 391, 
65. 16 Le App. 5324. 


wood faith as subject of inquiry 

The good faith of the superintend-|NM—Smith v. Directors of Insane 
ent of a state insane asylum, who 
exercised his discretionary authority 
Or @& quasi-judicial nature in releas- 
ing an inmate, cannot be questioned in 
inmate, even under the charge that 
the superintendent acted maliciously, 
or disregarded the rights of the pub- 
15 LeaApp. 5634—5 C.J. p 1420 note/lic—Cappel v Puierzon, 182 So. 891, 
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phanage v. 
224 


Wilson, 74 S W.(2d) 


Asylum of New Mexico, 141 P 
608, 19 NM 187 

57. Taber v. Pennsylvania State 
Hospital for Insane, (Pa.) 188 F. 
865, T1 CCA. 229. 

5&8 Texarkana Baptist Orphanage Vv, 
Wilson, (ArE) 74 S'W.(2d) 224. 
56. Texarkana Baptist Orphanage v. 

Wilson, supra. 


§ 10 
§ 10. Actions 


Asylums may sue and be sued [{f the legisiature as- 
sents, the suits to be brought in such manner as the 
statutes prescribe or, if none Is prescribed, in the ordi- 
nary appropriate actions. 


A state asylum being merely an agency or instru- 
mentality of the state, may be sued with the consent 
of the legislature, express or implied ;®9 but, in the 
absence of consent, a judgment against such an 1n- 
stitution is not binding on, or conclusive against, the 
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state.62 


Enforceable claims, contractual or otherwise, 
against the board of trustees of an asylum, which is 
constituted a corporation with power to sue and be 
sued, may be recovered by action in the same manner 
as any other claim against a corporation.£2 Where 
a statutory method for obtaining rezmbursement of 
outlays for inmates, made by the state but chargeable 
to the inmates or others, is provided, the remedy thus 
indicated by the legislature must be pursued.63 


AT. 
In General 

A preposition! of extremely various use,* to which 
lexicographers have given many defimtions and 
shades of meanmg.’ It is a word of great relativity 
and elastiaty of meanimg* and 1s somewhat indefi- 
nite,5 shaping itself easily to varying contexts and 
circumstances, and taking its color from the cir 
cumstances and situation’ under which 1t 1s necessary 


to apply it to surrounding objects.8 Aside from 
its context, 1t 1s not a word of precise and accurate 
meaning, or of clean, clear-cut definition,® and it 
has been said that the connection furnishes the best 
defimtion10 Primanly, “at” denotes simple occu- 
pancy of a point in space, whence arise numerous al- 
hed and figurative meanings, as of time, direction, 
etc, by which the word partakes of the meanings 


60. Ky—Leavell v. Western Ken- 
tucky Insane Asylum, 91 SW 671, 
122 Ky. 218, 28 Ky L. 1129, 4 LR 
A(NS) 269, 12 AnnCas 827. 

Minn—St. Paul, ete, R. Coa Vv 
Brown, 24 Minn. 617 

Va—Maia v Eastern State Hogpital, 
384 SE. 617, 97 Va 607, 47 LRA 
577. 


61. Peck v. State, 33 NBD 
N.Y. 872, 88 AmMSR. 738 


62. Kentucky Institution for Educa- 
tion of Blind v. Murray, 160 SW 
245, 155 Ky 658. 


63. State v. Kiesewetter, 37 Ohio St 
546. 


3. Anderson L. D, quoted in Counts 
v Medley, 146 SW 465, 467, 168 
Bio A. 546—5 C.J. p 1420 note 3. 


& Jones v Continental] Casualty Co, 
179 NW 208, 209, 189 Iowa 678, 
18 ALR 1829—5 CJ. p 1420 note 
4. 


3 Cone v Texas Employers’ Ins 
Ass’n, (Tex CivApp) 251 SW 262, 
264 


4 US—Ex parte Szumrak, 
Mich ) 278 F. 808, 810 

4rk—Fenolio v Sebastian Bridge 
Dist, 200 SW. 501, 504, 188 Ark 
880 

Cal—tiIn re Clark’s Estate, (App) 61 
P.(2d) 1221, 1222—In re Clark’s Ha- 
tate, (App) 61 P (2d) 78, 75 

Ga—Barnett v Strain, 107 SE. 530, 
582, 151 Ga 663—Redding v State, 
85 SE 278, 279, 16 GaApp 3818 

Idaho.—Abernathy v Peterson, 225 
P 183, 188, 88 Idaho 727. 

Iowa —Jones v. Continental Casualty 
Co, 179 NW. 208, 209, 189 Iowa 
678, 18 ALR 1829 

N J.—Hdge v. Boardwalk Securities 


817, 187 


(D.C 


of numerous other prepositions and prepositional 


Corporation, 179 A. 270, 272, 115) Cal—mIn re Clark’s Hatate, (App) 61 
NJLaw 286. P (2d) 1221, 1222—In re Clark's Hs- 
5 C.J. p 1422 note 88, 89. tate, (App ) 61 P (2d) 73, 76. 
Mich ) 278 F 803, 810 fuse Bay oe ee eee 225 P. 
Cal—In re Clark’s Estate, (App) 61 Ms ‘ 
é 182, 188, 88 Idaho 727. 
P (2d) 1221, 1222—-In re Clark's ; 
Miss—Boaerd of Sup’rs of Stone 
Estate, (App) 61 P (2d) 78, 75" “Gounty v, O'Neal, 98 So, 488, 484 
McKinley v. Dalton, 17 P (2d) 160, c ‘ . m 


130 Mass 57 
163, 128 Cal App 298. 


582, 151 Ga. 6538 v. Klein, 175 N.B. 878, 879, 88 Ohio 


App 1657 
Iowa—Jones v Continental Casual- 
ty Co., 179 NW 208, 209, 189 Iowa, 5 CJ P 1428 note 42. 
678, 18 ALR 1839. 8 US—EHx parte Szumrak, (D.C. 
Ky —Fayette County Board of Edu-| Nuch) 278 F 808, 810 
cation v. Tompkins, 280 SW. 114,|Cal—In re Clark’s Estate, (App) 
116, 212 Ky. 751. 61 P (2d) 1221, 1222—In re Clark's 
5 C.J. p 1422 note 40. Hstate, (App) 61 P.(2d) 78, 765. 
6 US—Hx parte Ssumrak, Ga—Redding v. State, 85 SH. 378, 


279, 16 Ga App 816. 
mapne yee tae 5 CJ p 1428 note 43. 
P (2d) 1881, 1229--In se Clack'g His. [2° Cal—In re Clark's Estate, (App > 
rg 61 P (2d) 1221, 1222—In re Clark's 
tate, (App) 61 P (2d) 73, 75. 


Hstate, (App) 61 P.(2d) 78, 75 
Ga—Redding v. State, 8 SH 278, 
279, 16 GeApp 815. Ga—Barnett vy Strain, 107 SH. 580, 


arr Sagas, a Sreony 256 ieee ew SY cantneneal Casualty 

8 t] T e m 

Iowa —Jones v. Continental Casualty re tty on" ant 209, 189 Lows 
=, 119 NW. 308, $00,189 Towa) cat o Beeeawark Giants 

Ky—Fayette County Board of Edu-| Co™poration, 179 A. 270, 272, 115 


NJ Law 286 
cation v Tompking, 280 &.W. 114,/. ay p 1428 notes 44, 46, 47. 


(D.C 


(DC 


116, 213 Ky 761. biel de ? _— 

Me—Field v. Webber, 169 A. 782, iv % parte Ssumrak, 
736, 182 Me 236 - Mich ) 278 ¥ 808, 810 

NJ—Hdge v. Boardwalk Securities|“*!—i™ re Clark's Estate, (App ) 
Corporation, 179 A. 870, 272 115| 61 (2d) 1221, 1222—In re Clark's 
NIJ Law 286 aa Estate, (App ) 61 P (2d) 78, 76 


Ga—Barnett v Strain, 107 SE. 530, 
532, 151 Ga. 658 

Iowa —Jones v. Continental Casualty 
Co, 1719 NW. 208, 209, 189 Iowa 
678, 18 AL.R 1829 

Tenn —Knoxville, etc, R Co v. Beel- 
er, 18 SW. 391, 392, 90 Tenn, 648. 


Tex—Cone v. Texas Employers’ Ins 
Ass'n, (CivApp) 251 S.W. 263, 
264 


5 CJ p 1422 note 41. 


7. US—2Hx parte Szumrak, 
Afich.) 278 F. 808, 810. 


152 


(Dc. 


7 C.Jd.8. 


phrases11 In its various senses, hereinafter dis- 
cussed, the word may be expressive of exactness or 
precision, or 1t may be used to express the idea of 
approximation or nearness Primarily, “at” is said 
to have much the sense of “to,” without implication, 
in itself, of motion,!* but, bemg less restricted as 
to relative position than other prepositions, 16 may 
in different constructions assume their office,18 and 
so become equivalent, according to the context, to 
“about."14 “by,715 “elose 10,”16 “eoexistent with,”17 
“from,” “over,” “through,” “toward,” “onder,18 


AT 


P7719 “in,20 “in or near,”41 “into,”22 “near,”23 
“near approach,”24 “near to,”25 “on,726 “within,’37 
and “within the limits of.772% 


Place 


Primarily, “at” is a preposition of simple local 
position.*9 Jn this sense it has been variously de- 
fined, depending on the context,?9 os meaning 
about;2 adjacent to;82 anywhere within;%® 
around;®4 by;85 by and near; close to;36 “in;’87 
in front of ;38 in or about;®9 in proxumity to; in the 


11. 
Clark’s Estate, 
(2d) 1221, 1222 

12. Ill—Ravenswood Hospital v 
Maryland Casualty Co, 117 NE 
485, 488, 280 Tll 103. 


Ky—Fayette County Board of Hdu- 
eation v Tompkins, 280 SW. 114, 
116, 212 Ky. 751 

8CJ p 1420 note 5. 


13. Iowa—Jones v. Continental Cas- 
valty Co, 179 N.W 203, 209, 189 
Iowa 678,18 AL.R 1829 

Or—Murdoch v Klamath County Ct, 
126 P 6, 7, 62 Or. 488, 487, quoting 
Century D. 


14 <Ariz—Moreno Vv. 
(24) 816, 317 

Ky —Fayette County Board of Edu- 
cation v. Tompkins, 280 SW. 114, 
117, 212 Ky. 751. 


5 C.J. p 1422 note 19 
See also About1 CJS p 343 note 25 


15. Kitchel v Gallagher, 270 P 488, 
490, 126 Or. 8783—5 CJ p 1421 note 
14 


16. Iowa—Jones v Continental Cas- 
ualty Co, 179 NW 208, 209, 189 
Iowa. 678, 18 ALR 1829 

Neb—Bursow v Doerr, 147 NW 474, 
96 Neb 219, 221, quoting Standard 
D. 


1% Jenks v State, 39 Ind 1, 9 


18. Muiss—State to Use of Johnston 
v. Cunningham, 65 So 115, 117, 107 
Miss 140, 51 LRA(NS) 1179 

Or—Murdoch v Klamath County Ct, 
126 P 6, 7, 62 Or. 483. 


19. Conn —Colt Hubbard, 
Conn 281, 285. 

NJ—Post v Herbert, 27 N J.Egq. 540, 
543 


20. Arz—Moreno v. 
(2d) 316, 317. 

Jowa—Jones vy. Continental Casualty 
Co, 179 N.W. 203, 209, 189 Iowa 
678, 18 ALR. 1829. 

Or.—Nicholas v. Yamhil! County, 203 
P. 693, 597, 102 Or. 615. 


‘Wash—Mitchell v. Blue Star Min 
Co, 167 P. 130, 1831, 98 Wash. 191 


5 CJ p 1420 note 6, p 1421 note 7, 
P 1422 note 40 [a]. 


(CalApp) 61 P 


Moore, 57 P. 


Ve 83 


Moore, 57 P 


ualty Co, 179 NW. 203, 209, 189 
Iowa 678, 18 ALR 1829. 

Mont —Abell v Bishop, 284 P. 6525, 
531, 86 Mont 478 

§ CJ p 1421 note 10. 


22. Blackwell v State, 17 S.W. 1061, 
80 Tex App. 416, 418—5 CJ p 1421 
note 11. 

23. Ga—Howell v State, 1388 SH 
206, 209, 164 Ga 204 

Or—K.tche] v Gallagher, 270 P. 488, 
490, 126 Or 3732 

Wash—Mitchell v Blue Star Min. 
Co., 167 P. 180, 131, 98 Wash. 191. 

5 C.J p 1421 note 16. 


24 Richardson Eng D, quoted in 
Minter v State, 30 8S. 989, 992, 
104 Ga. 743—-5 CJ p 1422 note 18 


25. Shephard v. Hopson, (Ark) 8&6 
SW (2d) 80, 34. 

26. Iowa—In re Phearman’s Estate, 
232 NW 826, 829, 211 Iowa 1137— 
Dowd v Scally, 18i NW 340, 842 

Ky—Blair v. Lefler, 276 SW. 847, 
210 Ky 1772 

5 CJ p 1421 note 12. 


27. Cal—Throop v. McGregor, 
(App) 34 P.(2d) 187, 188. 

Ky —Fayette County Board of Hdu- 
cation v Tompkins, 280 SW. 114, 
117, 218 Ky Tb 

La—Wyble v. Lafleur, (App.) 164 So. 
461, 463 

Miss —Mississipp1 Power Co. v. Ben- 
nett, 161 So 301, 308 

Or—Nicholas v Yambu] County, 208 
P. 598, 597, 103 Or 615 

5 CI p 1421 note 8. 

28 Standard D., quoted in Farmers’ 
Cotton O11 Co v Brooke, 83 SH. 
872, 873, 14 Ga App 778, 782 

29. Century D., quoted m Murdoch 
vy. Klamath County Ct, 126 P. 6, 
7, 62 Or. 483 

Denoting locality 
It has been gaid that “at” empha- 

sizes locality —Field v. Webber, 169 

A. 783, 736, 182 Me. 286 


30, Whe exact defimtion must often 


Standard D, quoted in In re|/@l. Yowa—Jones v. Continental Cas-| Ky—Clark County Fiscal Court v. 


Powell County Fuscal Court, 2 8 
W (2d) 1039, 1041, 223 Ky. 10— 
Fayette County Board of Education 
v Tompinns, 280 SW. 114, 117, 
212 Ky 751 

5 CJ. p 1425 note 67, p 1426 note 81. 


3a. Homer v. Homer, 8 ChD. 1768, 
7178. 


33 Bare v Commonwealth, §4 SH 
168, 172, 122 Va 783. 


3%. Smith v. State, 74 8.E. 711, 712, 
11 Ga App 89. 


35. Kitchel v. Gallagher, 270 P. 488, 
490, 126 Or. 873 


36. Standard D, quoted in Bursow 
v Doerr, 147 N.W. 474 96 Neb 
219, 321. 


Sie U 8.—Pennsylvania R. Co. Ve 
Knox, (Pa.) 218 F. 748, 750, 134 C. 
CA. 426. 

Ala —Feore v. Trammell, 102 So. 529, 
531, 212 Ala. 325 

Ga—Howell v State, 188 5S. 206, 
209, 164 Ga. 204. 

Ind—Mulikan v. Security Trust Co, 
118 NE. 6568, 569, 187 Inde 907. 
Ky —Fayette County Board of Edu- 
cation v. Tompkins, 280 SW. 114, 

116, 212 Ky. 751 

Me—Field v. Webber, 
736, 182 Me. 236. 

Miss—Board of Sup’rs of Stone 
County v. O’Neal, 98 So. 483, 484, 
180 Muss. 57. 

Or—Nicholas v. Yamhill County, 203 
P. 598, 597, 102 Or. 616. 

Wash —Mitchell v. Blue Star Min 
Co., 167 P 1380, 131, 98 Wash. 191 

5 CJ. p 1423 note 56, p 1425 notes 
72, 76. 


169 A. 732, 


the name of a 
Harris v State, 18 So 887, 388, 72 
Miss. 960, 88 L.RA. 85—6 C.J p 1425 
note 73. 


Applied to a thing including anoth- 
er thing.—Hiomer v. Homer, 8 ChD 
758, 764. 


be determmed from the context.—|°3 Ala—Napier v. State, 50 Ala 


Cone v. Texas Employers’ Ins Ass'n, 

(Tex Civ App) 251 SW. 362, 264 

3lL. Ga—Howell v. State, 188 S.E 
206, 209, 164 Ga. 204—Htheridge v 
Peak, 162 SH. 402, 44 Ga.App. 575 
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168, 170. 
Or—Albany College v. Monteith, 130 
P. 638, 686, 64 Or. 356. 


39. Moreno v. Moore, (Ariz) 6&7 P. 
(3d) 316, $17. 


vicinity or region of;4° inside;44 in the neighbor- 


hood of,42 near;42 nearby;44 near 


in;46 and has been said to denote contact or direc- 
tion towards,47 near approach,‘ nearness,4? posi- 
tion,59 presence,51 relation of proximity to, or of 
presence in or on,°* and situation;5? but not to 
demand an exact coincidence.54 Under scme cir- 


AT 


to;45 and with- 


40. Ark:—Shephard v Hopson, 86 8 (48 Smeltzer v. Atlanta Coach Co, 


W (2d) 20, 34 
Idaho—Abernathy v Peterson, 
P 152, 188, 38 Idaho 727 
Neb —Bursow v Doerr, 147 NW 474, 
96 Neo 219, 221, quoting Standard 


D 
5 CJ pi422 note 26. 


4. Kaler v. Tufts, 16 A. 336, 337, 
81 Me 63. 


42. Western Union Tel Co. v. Rob- 
erts, 78 SW. 622, 524, 34 Tex 76 


43. Ga—Howell v. State, 1388 SE 
206, 209, 164 Ga 204—Smeltzer v 
Atlanta Coach Co, 160 SE 665, 
666, 44 Ga App 652. 

Idaho-—-Abernathy v Peterson, 225 
P 182, 183, 38 Idaho 727 

Tll—People v Washington, 164 N.E 
435, 436, 323 Ill 617. 

Iowa-——Jones v Continental Casnual- 
ty Co., 179 NW 208, 209, 189 Iowa 
678, 18 ALR 1329 

Ky —Clark County Fiscal Court v 
Powell County Fiscal Court, 2 8S 
W (2d) 1089, 1041, 228 By 10— 
Fayette County Board of Education 
v Tompkins, 280 SW. 114, 117, 
213 Ky 761 

Or—Kn.tchel v. Gallagher, 270 P. 488, 
490, 126 Or. 378 

Wash —Mitchell v. Blue Star Mun 
Co., 167 P 180, 181, 98 Wash 191 

56 CJ p 1425 note 66, p 1426 note 79 


“Wear” compared.—Jenkins v State, 
62 S.H 674, 575, 4 Ga App. 859. 


44%. Farmers’ Cotton O11 Co v. 
Brooke, 82 SH 872, 878, 14 Ga App 
178—5 CJ p 1422 note 17. 


45. Chesapeake & O Ry Co v. Hull, 
284 SW. 1047, 1048, 215 Ky. 223, 
48 ALR 327%. 


48. Ga.—Howell v. State, 188 SE. 
206, 209, 164 Ga 204. 

Ky —Fayette County Board of Hduca- 
tion v Tompkins, 280 38.W 114, 
116, 212 Ky. 761 

Me—FMeld vy Webber, 169 A. 782, 
786, 182 Me 236 

Or—Nicholes v Yamhill County, 308 
P. 598, 697, 102 Or. 615. 

5 CJ. p 1424 note 57, p 1426 note 78. 


47. Cal—In re Clark’s Sstate, 
(App ) 61 P.(2d) 1221, 1222—~In re 
Clark’s Estate, (App.) 61 P.(2d) 73, 
75 

Ky—Fayette County Board of Edu- 
cation v. Tompkins, 280 SW. 114, 
116, 212 Ky. 751, quoting Webster 
D 


5 CJ p 1423 note 52, p 1425 note 70. 


160 SE 666, 666, 44 Ga App 58— 
5 CJ. p 1425 note 68 


49. Ga—Howell v. State, 1388 SE 
£06, 209, 164 Ga 204. 

Idaho-——Abernathy v. Peterson, 225 
P 182, 188, 38 Idaho 727 

Iowa—Jones v Continental Casualty 
Co, 179 NW. 208, 209, 189 Iowa 
678, 18 ALR 1329 

Ky —Clark County Fiscal Court v. 
Powell County Fiscal Court, 2 SW 
(2d) 1039, 1041, 228 Ky 10—Fay- 
etta County Board of Education v 
Tompkins, 280 8S.W. 114, 116, 212 
Ky 751—Blair v. Lefler, 276 SW. 
847, 210 Ky. 172 

Me—Field vw Webber, 
736, 132 Me. 286 

Miss -—VWhiteker v State, 106 So 96, 
97, 141 Miss 788. 

Wash—Lino v Hode, 291 P. 1079, 
1080, 159 Wash 16—State v. Su- 
penor Court for Kniititas County, 
1486 P. 834, 886, 84 Wash 3892 

5 CJ p 1423 note 54, p 1424 note 62 


60. Ray v. State, 60 Ala. 172, 178 


51. Tll—Howe v. Warren, 40 NE 
472,154 Til 227, 247. 

Bo —Counts v. Medley, 146 SW. 465, 
467, 168 2f0 App. 546, quoting Web- 
ster D 

N H.—Bartlett v. Jenkins, 223 NH. 58, 
63. 

5 CI p 1428 note 53. 


5&2. Cal—In re Clark’s Estate, 
(App.) 61 P (2d) 1221, 1222—In re 
Clark's Estate, (App) 61 P (2a) 73, 
75. 

Ga—Howell v State, 188 SH 
209, 164 Ga. 204 

Ky—Clark County Fiscal Court v. 
Powell County Fiscal Court, 2 SW 
(24) 1089, 1041, 223 Ky 10—Ches- 
apeake & O Ry Co v Hull, 2848 
W. 1047, 1048, 215 Ky 222, 48 A. 
LR 327—Fayette County Board of 
Hducation v. Tompkins, 380 8 W. 
114, 116, 212 Ky 761. 

Me—fFueld v. Webber, 169 A. 732, 
786, 182 Me. 236 

Wash-—Iaino v. Hode, 291 P. 1079, 
1080, 159 Wash. 16—Gonimon v. 
Lee, 206 P 32, 4, 119 Wash 471—~ 
State v Superior Court for E:xttitas 
County, 146 P. 884, 886, 84 Wash. 
892 

5 CJ. p 1425 notes 63-65. 


53. Harris v. State, 18 So 887, 388, 
72 Miss 960, 88 LRA 8—§ CJ. 
Pp 1425 note 74. 

8% In re Clark's Estate, (Cal App ) 
61 P (2d) 1221, 1222—-In re Clark's 
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ire 


( 
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cumstances, the word may refcx to a point in space,°5 
a mere point,56 or to a fixed, definite place,5? or to 
a place conceived of as a mere geographical pomt.58 
However, it has been said that the word 18 not defi- 
nitely locative when apphed to the place or location 
of an object,59 and so used is less defizite than “an” 
or “on,’60 having a much wider signification or a 


Estate, (Cal App ) 61 P (2d) 173, 76 
—§ CJ p 1423 note 55 

55. Bursow v. Doerr, 147 NW 474, 
96 Neb 3219, 221 

88. Murdoch v. Klamath County 
Court, 126 P. 6, 8, 62 Or. 488 

87. Iowa—Jones v Continental Cas- 
ualty Co, 179 NW 303, 209, 189 
Iowa 687,18 ALR 1329 

Miss—Board of Sup’zs of Stone 
County v O’Neal, 98 So 483, 484, 
130 Miss 567 

Texs—Cone v Texas Employers’ Ins 
Asa’n, (Civ App) 251 S W. 262, 264 

5 CJ p 14365 note 64 [a], p 1426 note 
83 

Beferring to location already known 
While, in connection with another 

wold, “at” may be vague and indefi- 

nite as a description of the location 

of a point or place, the meaning may 

be lumited and defined by the context, 

as where, for example, it has refer- 

ence to a location already known— 

Birmingham, © & B R Co v Wil- 

son, 69 So 3812, 318, 14 Ala App 235. 


58. Cone v Texas Employers’ Ins. 
Ass'n, (Tex Civ App ) 251 SW. 262, 
364—5 CJ. p 1426 note 84 


59. Ark.—Fenolo Ve Sebastian 
Bridge Dist, 200 SW. 501, 504, 183 
Ark 880 

Cal—lLos Angeles County v. Hannon, 
113 P. 878, 881, 159 Cal. 37, Ann. 
Cas 19128 1065. 

Iowa—Jones v Continental Casualty 
Co, 179 N.W. 208, 209, 189 Iowa 
678, 18 ALR. 1829. 


Mot confined to a point 

“At” can hardly be said to mean 
exclusively “contiguous to” or “at- 
tached to”—Abernathy v. Peterson, 
225 P. 182, 188, 88 Idaho 727. 


60. Iowa—Jones v Continental Cas- 
ualty Co, 179 NW. 2038, 209, 189 
Iowa 678,18 ALR 1329 

Ky —rFayette County Board of Bdtu- 
cation v. Tompkins, 280 SW. 114, 
116, 212 Ky. 751 

Me—Field v Webber, 
786, 182 Me. 286 

Wash—Lino v. Hode, 291 P. 1079, 
1080, 159 Wash 16—Vaughan v. 
Fifer, 158 P. 93, 95, 91 Wash 558 
—State v. Superior Court for Kat- 
titas County, 146 P. 884, 886, 84 
Wash. 392. 

Wis.—Hilgers v. Quinney, 8 NW. 17, 
19, 51 Wis 62 

§ CJ. p 1424 note 59. 

May include all that “in” would 
include, and less than “in and near.” 
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much wider meaning®! and usually negativing the 
idea that precision®? or an exact commeidence®? is 
intended. As distinguished from a mere geograph- 
ical point, the word is often used to denote space,®4 
and so used has in general an inclusive,85 and 
not an exclusive,®6 signification. When used in- 
clusively it does not mean “without” or “at the ut- 
most verge of;”67 but, where the context requires, 
it may be construed as excluding the place named,®8 
and to mean just outside,69 or within a convenient?0 
or reasonable?! distance from the named place, as, 
just outside a gate, door, or other barrier,72 in both 
eases excluding the meaning of “inside.” 

At sea. The term may have different meanings 
according to the connection im which it is used.78 
As a phrase expressive of circumstance or condi- 
tion, “at sea” is defined infra. As a phrase of place, 
the term has been defined as meaning out of the 
lhmuits of our ports, or harbours, extra fauces terrae, 
vel portus.74 As apphed to persons, “at sea” is a 


AT 


term of rather elastic meaning, including persons 
in actual sea service whether in port’® or in arms 
of the sea where the tide ebbs and flows.?6 Under 
particular circumstances, it has been held that the 
term includes a river or canal communicating with 
the ocean,’7 and that it does not include the open 
roadstead.78 


The phrase occurs in connection with other words, 
as follows: “Any marimer or seaman, being at 
sea,’79 “hy a mariner, while at sea,”®0 “offences 
- « « punishable when committed at sea,”5! and 
“services performed at sea.’®2 


Other phrases: “At a courthouse,”®% “at all in- 
tersections,”84 “at all or any port or place on the 
coast of,’55 “at anchor” (see Anchor 3 C J.8. p 1065 
note 1), “at and from,”86 “at an office or banking- 
house,’’8? “at any crossing,’’88 “at any intersection,’’29 
“at any point,”90 “nt any tax sale,’9 “at a point,’ 
“at a private residence,”®3 “at a public bathing 


—Redding v. State, 86 SH 278, 279, 
16 Ga App 315—Jenkins v. State, 62 
SH 6574, 675, 4 GaApp 8s59—Jones 
v Continental Casualty Co, 179 N 
W. 203, 209, 189 Iowa 678, 18 ALR 
1829 

“In” anil “within” compared and 
distinguished —Slandard D, quoted 
in Rogers v Galloway Female Col- 
lege, 44 SW 484, 455, 64 Ark 627, 
89 LRA. 686—5 CJ p 1423 note 56 
{b], [co], Pp 1424 notes 57 [a]-[c], 61 
[a], p 1426 note 76 [c], [da] 


61. Iowa—Jones v. Continental Cas- 
ualty Co, 179 NW 3203, 209, 189 
Iowa 678,18 ALR 1329 

Neb —Bursow v. Doerr, 147 N W. 474, 
96 Neb 219, 221. 


2. Cal—Perry v. Gross, 156 P 
1081, 1038, 172 Cal 468—In re 
Clark’s Hstate, (App) 61 P (2d) 
1221, 12322—In re Claik’s Estate, 
(App ) 61 P.(2d) 78, 75 

Iowa —Jones v Continental Casualty 
Co, 179 NW. 2038, 209, 189 Iowa 
678, 18 ALR. 1829. 

Miss —Whitaker v. State, 106 So 96, 
97, 141 Miss. 788 


6. Cal—In re  Clark’s UBstate, 
(App) 61 P.(2d) 1221, 1222—In re 
Clark's Hstate, (App) 61 P.(2d) 
78, 75 

Tex—Gulf, etc, R Co v. Warner, 
85 SW. 364, 866, 89 Tex 4765. 

5 CJ. p 1428 note 56 


@&. Rogers v. Galloway Female Col- 
lege, 44 SW 454, 456, 64 Ark. 627, 
89 LRA. 686. 


6. US—wUnion Pac R Co. v. Hall, 
(Iowa) 91 US. 348, 348, 23 L.Hd. 
428. 

Va—Bare v. Commonwealth, 94 SH 
168, 172, 122 Va. 788. 


Key, (DC) 5 F.CasNo2,649, 3 
Cranch CC 599 
67. 


26 A. 947, 950, 85 Me. 17 


“Withont” compared and 
oxville, etc, R Co v. 


distin.-|Sl. Anonrrous, 


Surr (N Y.) 154, 158—5 CJ. p 1441 
note 10 [a]. 


State v. Old Town Bridge Corp,|80. Ex parte Thompson, 4 Bradf 


Surr (N Y) 154, 158 


(CCMo) 1 FCas 
No 417, Hempst 413, 416 


Beeler, 18 SW 391, 892, 90 Tenn 548 |g2, U sg, yv. Symonds, (CtCl) 78 


6& Knoxville, etc, R. Co v. Beel- 
er, 18 SW 891, 892, 90 Tenn 648 
—§ C.J. p 1426 note &9 

69. Duckham v Smith, 5 T BMon. 
(Ky ) 372, 374. 

70. Frey v Ft Worth, etc, R. Co, 
24 SW 9650, 951, 6 TexCivApp 29 


7l. Wyble v Lafleur, (La App) 164 
So 461, 463. 

72. §D—Hobart v Scott, 125 NW. 
134, 236 SD 20, 21 

Eng —Homer v Homer, 8 ChD. 758, 
764. 

73. Mass—Bowen v Hope Ins Co, 
20 Pick 276, 278, 82 AmD 212. 

Pa—LEHyre v. Marine Ins. Co, 6 
Whart. 247, 255 


74 The Harriet, (DCMe) 11 F Cas 
No 6,099, 1 Story 251, 259. 


76. U.S. v. Barnette, (CtCl) 17 
Ct 286, 288, 166 US 174, 41 L.Ed 
675—5 CJ p 1440 note 9 
‘Wpon the high seas” distinguish- 

ef.—U. v. Barnette, (Ct Cl) 17 8 

Ct 286, 288, 166 US. 174, 41 LEd 

675>—5 CJ p 1440 note 9 [c]. 

76. Hubbard v. Hubbard, 8 N.Y. 196, 
199, Seld 89—5 C.J. p 1441 note 
10. 

77. Union Ins. Co. v. Tysen, 3 Hill 
(N Y.) 118, 136. 

78. Cole v. Union Mut Ins. Co., 12 


Ct 411, 413, 120 US. 46, 80 L.Ed 
557—5 CJ. p 1440 note 9 [c] 


83. Etheridge v. Peak, 162 SE 403, 
44 Ga App. 675 


& Smeltzer v. Atlanta Coach Co, 
160 SE 665, 666, 44 GaApp 53 
“Wpom approaching intorseoctions” 

equivaient.—Smeltzer Vv Atlanta 

Coach Co., 160 S.H 665, 666, 44 Ga. 

App. 58. 

85. Robertson v French, 4 East 130, 
140, 102 Reprint 779 

86. Smith v. Automobile Ins Co of 
Hartford, 148 A 165, 167, 108 Conn 
349—5 C.J. p 1429 note 386 


87. Merchants’ Nat Bank v. State 
Nat. Bank, (Mass.) 10 Wall (U'S.) 
604, 606, 19 L-Ed 1008. 


68. Goninon v. Lee, 206 P 4, 4, 119 
Wash 471. 


so. La—Wyble v. CApp.) 
164 So 461, 468. 

Me—Field v Webber, 169 A. 782, 
786, 182 Me. 286 

$0. Com. v. Cross Cut R. Co, 58 Pa. 
62, 68. 


91. Nesbit v. Bearman, 109 P. 1085, 
1086, 88 Kan. 122 


92. Conn—wWood v. Stafford Springs, 
51 A. 129, 130, 74 Conn. 437 

Ky—Chesapeake & O. Ry Co v. 
Hill, 284 SW. 1047, 1048, 215 Ky. 
222, 48 ALR. 837 


Lafleur, 


Gray (Mass) 601, 519, 74 Am.D./93. Epp v. State, 75 SW. 28, 29, 


66. Chesapeake & O. Canal Co. v.|79 Hx parte Thompson, 4 Bradf 
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45 TexCr 300, 62 LRA. 973—S5 
C.J. p 1480 note 47. 
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beach,”94 “at a public place,”95 “at a road,”96 “at 
a special place,”97 “at a storehouse,”98 “at a town,”99 
“at a warehouse,”! “at back of garden,”* “at bank,”8 
“at . . . booms in the river,”* “at Boonsborough 
warehouse,”5 “at chambers,’6 “at Concord church,”? 
“at four public places,”8 “at Hickory Grove school- 
house,”® “at his home,”10 “gt his house of usual 
abode,”11 “at his usual place of abode,”12 “at his 
usual place of residence,”13 “at home,”14 “at, in, or 
near Snig Hill,”15 “at Linkville,”16 “at Milledge- 
ville,”17 “at Montebello,”48 “at no great distance,”29 
“at one of these fords,”’20 “at or above the ankle,”2! 
“at or above the knee,’”22 “at or above the second 
joint,”28 “at or into the dwelling,”24 “at or near,?’25 


84. Columbus Mut. Life Ina Co. v [1s not ready to receive visitors. It 


7 C.J 8. 


“at or off discharging port,”26 “at or within,”27 
“at ships,”28 “at some convenient place,’”’@? “at such 
place near the Massachusetts hne,”?° “at the bank,”82 
“at the base,”82 “at the coal shed,”’83 “at the cor- 
ner,’’34 “gt the county seat,”85 “at the courthouse,”86 
“st the courthouse door,”3? “at the District of Co- 
lumbia,”88 “at the dwelling-house,”®? “ ‘at the end’ 
of a will,”40 “at the Farmers’ & Merchants’ Nation- 
al Bank,?’41 “at the foot of Garnson A-venue,”42 “at 
the foot or end thereof,”42 “at the gin,”44 “at the 
house,”45 “at the mside door of the treasurer’s of- 
fice”46 “at the mmtersection of Conti and Bayou 
streets,”*7 “at ther place of business,”48 “at the 


431, 48 Ind App. 127—5 C.J. p 1483 
note 1. 


Klem, 175 NB 878, 38 Ohio App 
167. 

95 Allen v. Allen, 91 N.W. 218, 220, 
114 Wis. 615—5 CJ. p 1480 note 
48. 

$6. Lea v. Lee, 27 Hun (N.Y.) 1, 4. 


97. Parker v. Mazur, (Tex Civ App ) 
18 S'W.(2d) 174, 176. 

98& Napier v State, 50 Ala. 168, 171. 

98. Frey v. Ft. Worth, etc, R. Co, 
24 S.W. 950, 9651, 6 Tex Civ.App 
29. 

1. Duckham vy. 
(By) 372, 874. 

2 Knoxville, etc, R. Co v. Beeler, 
18 SW 391, 392, 90 Tenn 648. 

& Hazard vy Spencer, 23 A. 729, 731, 
17 RI 661, 566 

4 Supple v. Gu:lmour, 
COnt ) 818, 3386. 

& Duckham v Smith, § TBXMon 
(Ky ) 872, 374 

@ Von Schmidt v Widhber, 84 P. 109, 

110, 99 Cal. 511—5 CJ p 1430 note 

54 

Minter v. State, 30 SH. 989, 991, 

104 Ga 748 

8 Helge:s v. Quinney, 8 N.W. 17, 
19, 61 Wis. 62 

9%. Blackwell v State, 17 8.W. 1061, 
80 Tex App 416, 417. 

10. Construel as meanmg “any- 

where within the curtilage ... 

[including] the entire cluster of 

buildings uged by the famuy as a 

habitation.”—Bare v. Commonwealth, 

94 8.H 168, 173, 178, 122 Va 788 

ii. Lovin v. Hicks, 138 NW. 575, 
576, 116 Minn 179. 


12, Kaler v. Tufts, 16 A. 336, 887, 
81 Me. 63. 

13. Heiny v. Sommers, 268 P. 387, 
290, 181 Ok] 214. 

14 Pennsylvama FR Co. v. Knox, 
(Pa.) 218 F. 748, 750, 184 CGA 
426. 


As a society phrase 
“Not at home,” is understood by 


Smith, & TBAMon 


§ UCCP 


7. 


does not necessarily refer to a dom- 

1clle."—Duke v. Duke, 62 A. 466, 468, 

70 NIEHq 186. 

15 Doe v. Bower, 8 B. & Ad 463, 
28 ECL. 208, 110 Reprint 163. 


16. Murdoch vy. 
Court, 126 P. 6, 7, 68 Or. 488 

17. Howell v. State, 188 SE. 206, 
209, 164 Ga 204. 


1& Hurley v. Marsh, 2 Til 3828, 329 


19. Ward v. Wilmington, etc, R 
Co, 18 SE. 926, 928, 109 NC 8658 


“In close proximity’ and “in the 
immedhate vioumlty” equivalent. 
Ward v. Wilmington, etc, R. Co, 18 
SE 926, 938, 109 NC. 358. 


20. Clark County Fiscal Court v. 
Powell] County Fusca) Court, 2 8S W. 
(2d) 1089, 1041, 228 Ky. 10. 


a1. Jones v. Continental Casualty 
Co, 179 N.W. 208, 209, 189 Iowa 
678, 18 ALR 1829. 


22. Cone v. Texas Employers’ Ins 
Ass'n, (Tex.CivApp) 251 SW. 263, 
264. 


23. Ramondetta’s Case, 134 NEL 249, 
250, 240 Mass. 4932. 


24 English v. State, 74 SEH. 286, 10 
GaApp 791. 


25. Birmingham, H & B R Co. v. 
Wilson, 69 So $312, 818, 14 Ala 
App. 2856—5 CJ. p 1481 note 84 
“In or near” equivalent.—Montreal, 

etc, R. Co v Ottawa, 4 OntL 56, 

64, affirmed 33 Can SC. 376. 

26. Yone Suzuki vy. Central Argen- 
tine Ry., (C.CANY.) 27 F (2a) 
795, 802. 


27. Homer v. Homer, 8 ChD. 1768, 
764, 


32. Banks v. Blades Lumber Co, 54 
S.E 844, 845,142 NC 49. 

33. Goderich v. Holmes, 32 CanS. 
C. 311, 213. 


Klamath County|94, west Chicago St R. Co. v. Man- 


ning, 70 Il App 239, 242. 


35. Fayette County Board of Edu- 
cation v. Tompkins, 280 8.W. 114, 
116, 212 Ky. 761 


386. Miss—Whitaker v. 
So 96, 97, 141 Miss 788 

Or—Nicholas v. Yamhill County, 203 
P. 698, 697, 102 Or. 615. 

5 CJ p 1488 note 6. 

37. Blair v. Lefier, 276 SH 847, 210 
Ky. 772-5 CJ. p 1488 note 7. 

38. Chesapeake & O Canal Co. v. 
Key, (DC) 5 FCasNo 2,649, 838 
Cranch CC. 599. 

38. Kibbe v. Benson, (Ill) 17 Wall 
(OS) 624, 629, 21 LEd 741, 

42. Baker's App, 107 Pa. 881, 3932, 
68 AmR 478—5 CJ. p 1433 note 
10 Cb], [cl]. 

41. W.C Biggers & Co. v. Farmers’ 
& Merchants’ Nat Bank, (Tex Civ. 
App) 16 S.W.(2d) 324. 

42. Fenollo v Sebastian Bridge 
Dist, 200 STW. 501, 504, 1838 Ark 
880. 

43. In re Dallow, L. R. P & D. 189, 
191—5 CJ. p 1484 note 14 


44. Norman v. Key, (MoApp) 232 
Sw 499, 500. 

45. Lino v Hole, 291 P. 1079, 1080, 
159 Wash i1¢—State v Superior 
Court for E:ttittas County, 146 P. 
834, 886, 84 Waesh 892—-5 CJ. p 
1484 note 16. 

“In the house” distinguished.—Lino 


State, 106 


#3. An wnusnal term construed to! v. Hole, 291 P. 1079, 1080, 159 Wash. 
mean @ delivery “at ship’s side”—/ 16. 


Stineman Coal & Coke Co. v. U. &., 

(DC Pa) 290 F 1021, 1028. 

a9. Kaler v. Tufts, 16 A. 886, 8387, 
81 Me. 68. 

30. Griffen v. House, 18 Johns (N 
Y.) 897, 898. 


everybody to mean simply that one/3l. Halstead v. Woods, 95 N.B. 429, 
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46. Allen v. Allen, 91 N. 
114 Wis. 616. 

47. Feore v. Trammell, 102 So. 629, 
581, 312 Ala. $265. 
16 Ga.App. 315—5 CJ. p 1485 note 
21. 


~ 218, 220, 


7 C.J.8. 


mill,”#9 “at the mine,”50 “gt the office of,”51 “at the 
place specified,”5= “at the point,’53 “at the point of 
intersection,”54 “at the postoffice,”55 “at the same 
time and place,”56 “at the schoolhouse,”57 “at the 
seat of government,”58 “at the shop,”59 “at the 
stump,”60 “at the terminus,”61 “gt the town,”62 
“tat? the tree,’68 “at the usual place of abode,’64 
“et the wall,’65 “at the warchouse,”’66 “gt which,”67 
“at your house,’’68 “between and at,’69 and “lying at 
anchor” (see Anchor 3 CJ §. p 1065 note 2). 


Time 


As a preposition of time, the word is said to in- 
dicate a considerable latitude,?7° to denote closeness 


49. Idaho—Abernathy v. 
226 P. 182, 188, 88 Idaho 727 


95, 91 Wash 558 


zt has been 


“sontiguous to the mill” and “attach- 828, 329 


ed to the mull;" and “near the mill,”|Or—wnurdoch v, Klamath County Ct, 
126 P. 6, 8 62 Or. 483. 


@3. Stewart v. Patrick, 68 N'Y. 450, 


“on the vicinity of the mill,” and “‘con- 
nected with the mill” have been held 
to be equivalent.—Abernathy v Pe- 
terson, 225 P. 132, 188, 38 Idaho 727. 


50. Moreno v. Moore, (Ariz) 57 P. 
(2d) 816, 817. 


“In or about’ the mine” equiva- 


454 


96 Ala 89, 91. 


lent.——-Moreno v. Moore, (Ariz) 57 P.|@6. Duckham v. Smith, 5 TB.Mon 


(2d) 316, 317. (Ky) 372, 374. 


BL. Ind—Mullikan v. Security Trust| @7. 
Co., 118 N.B. 568, 569, 187 Ind 
307. 54. 

Wash.—Mitchell v. Blue Star Mun. 


“In the office of equivalent.— 
Milhkan v. Security Trust Co, 118 
N.BL 668, 569, 187 Ind 807. 


&& Territory v. Logan County High 
School, 76 P. 165, 168, 18 Ok | 6. 
605. 


P 119, 128, 45 Or 211. 


64 Gendron v. Glidden, 148 A. 461, 
464,84 NH 162. 


Ares, included 


m its limited mathematical sense, 
but as indicating the whole area 
common to both intersecting streets” 
—Gendron v. Glidden, 148 A. 461, 464, 53 
84 NH 162 * 


55. Allen v Allen, 91 NW. 218, 
220, 114 Wis 615 


66. Dryburg v Mercur Gold Mun, 
etc, Co, 55 P 867, 871, 18 Utah 
410—5 CJ p 1428 note 565 [a]. 


57. Board of Sup'1s of Stone County 
v O'Neill, 


Cal—Perry V. 


P (2d) 78, 75 


Peterzon,;60. Turner v. Bissell, 126 NYS 234,)75 
287, 69 Mise. 167. 
Wash —Vaughan v Fifer, 158 P. 98,/61, West Jersey R. Co. v. Camden, 


88 N.J Law 299, 800, 302. 
from|¢a, Il—Hurley v. 


64. Shephard v. Hopson, (Ark.) 86 
SW (2d) 80, 34. 


65. Christian v. State, 11 So. 338, 


Eversole v. Brown, 58 SW. 627, 
21 Ky.L. 925-5 C.J. p 1436 note 


“Annual election at which” 

Co., 167 P. 180, 181, 98 Wash. 191.|/peen held to mean both when and 

where —Eiversole v. Brown, 58 SW 

627, 21 Ky.L 925. 

68. Jordan Marsh Co. v. Beals, 87 
N.E. 471, 201 Mass. 163. 

Chapman vy. Pittsburgh, etc, R. 

Co, 26 W.Va. 299, 309. 

63S. Anderson v. Oregon R. 70. Lorraimme Mfg Co. v. Oshinsky, 

mR. Co, 77)" CON.Y.) 182 F. 407, 408 

7l. NY¥—De Pass v. Stoddard, 144 
NYS 410, 412, 88 Muse. 12. 

Or —Childers v. Brown, 158 P. 166, 
169, 81 Or 1, AnnCas1918B 170 

“The word ‘point’ fs not here used/72. Childers v. Brown, supra—5 C 

J. p 1428 note 54, p 1427 note 94 


73. Howe v. Warren, 40 N.E. 4732, 


7% US-—Hx parte Ssumrak, (D.C 

Mich.) 278 F. 808, 810. 
G1 oss, 
1082, 172 Cal, 468—In re Clark's 
Hstate, (App) 61 P (2d) 1221, 1222 
—In re Clark's Estate, (App) 61/82 People v Fochtman, 197 N.W. 


AT 


and proximity to the time named,’1 and to express 
the relation of nearness?2 and presence?8 in time. 
It has been held that the use of the word usually 
negatives the idea that precision or an exact coinci- 
dence of time is intended;74 that 1t does not neces- 
sarily mean “eo instanti,”*5 or “punctum temporis,”76 
or the identical time named, or even a fixed, defi- 
nite moment,?? nor necessarily the exact moment 
or day;78 but that 1t may mean within a reasonable 
time before’? or after®® the event contemplated, or 
a time near, or about, the time named.®1 The word, 
however, may refer to a point of time rather than 
to a period,®? and, when so used im common speech, 
may mean the exact day,®3 the exact moment,®4 up- 


Cal—-In re Clark’s Estate, 
(App) 61 P (2d) 1221, 1222—In re 
Clark's Estate, (App) 61 P (2d) 
73, 75 

Ga—Barnett v Strain, 107 SH. 630, 
Marsh, 2 Il) 533, 151 Ga. 553 
5&5 CJ p 1423 note 48. 


76. Cal—In re Clark’s Estate, 
(App) 61 P.(2d) 1221, 1222—In re 
Clark’s Estate, (App) 61 P (2d) 
13, 75 

Dil—Lake Shore, etc, R Cov. 
Johnsen, 26 N.H} 610, 512, 135 TL 
641. 

531, 86 Mont. 478 


77. Cal—In re Clark’s Estate, 
(App ) 61 P.(2d) 1221, 1332—In re 
Clark's Estate, (App) 61 P (2d) 73, 
76. 

Ga.—Barnett v. Strain, 107 SE 680, 
582, 151 Ga 658 

Ky —Magoffin v Holt, 1 Duv 95, 96. 

5 CJ p 1428 note 60. 


78. US—BHx parte Szumrak, (D.C. 
Mich) 278 F 808, 810. 

Ga —Barnett v. Strain, 107 8.) 530, 
582, 151 Ga. 558 

Or.—Childers v. Brown, 158 P 166, 
169, 81 Or. 1, Ann Cas 1918B 170. 

5 CJ. p 1437 note 4 


79. Abell v. Bishop, 284 P 6265, 631, 
86 Mont 478—5 CJ. p 1438 note 6. 


80. U.S—Ex parte Ssumrak, (DC. 
Mich ) 278 F. 808, 810 

Armz—Weber Showcase & Fixture 
Co. v. Kaufman, 44 P (2d) 158, 161. 

Or.—Childers v. Brown, 158 P 166, 
169, 81 Or. 1, Ann.Casi1918B 170. 

5 CJ p 1428 note 6. 


81. Lorrame Mfg. Co v Oshinsky, 
Se (CCNY) 182 FB. 407, 408—5 CJ. 
Pp 1427 notes 1, 2. 


has 


166, 169, 226 Mich 58 


98 So 488, 130 Muiss,|lowa—Jones v Continental Casualty 


57. Co, 179 NW. 203, 209, 189 Iowa 83. People v. Fochtman, supra. 


58. Murdoch v. Klamath County Ct, 
126 P. 6, 8, 62 Or. 4838. 


59. Kaler v. Tufts, 16 A. 886, 287, 
$1 Me. 63. 


N.J Law 286. 


678, 18 ALR, 1829. 
N.J.—Hdge v. Boardwalk Securities 
Corporation, 179 A. 270, 272, 115 


5 CJ. p 1428 notes 47, 66. 


es US—Castle v Castle, (CC.A. 
Hawa) 267 F. 521, 522 

Minn.——Davis v Godart, 164 N.W. 
1091, 1092, 181 Minn. 221, 

5 CJ. p 1427 note 97. 
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on the atixke of,85 being used in the sense of “at 
the time of,” not “before,’”®6 and denoting simultane- 
ousness, as distinguished from subsequence or pri- 
ority.5* In line with the foregoing observations, and 
depending upon the context, “at” has been variously 
defined as meaning after,®® coexistent with;®® dur- 
ing,20 from and after;91 on occasion of; on the 
happemng of;92 the instant that,95 until;94 up- 
on;*5 upon the coming of;96 up to.9% Also, the 
word may indicate the limits of a period of time,98 
and be taken as a word of enlargement, permission, 
and privilege, in the sense of “even at,” or “as early 
as.”99 Sometimes it is used to mark the commence- 
ment of a period in the sense of “after,’! “as soon 
after as may be required by the custom of a particu- 
lar business,’”* “at or aftar,’? “beginning at,”4 “forth- 
with” or “immediately,”5 “from,’® “not before,?’? 
“so immediately that the object sought by the notice 


ean be attained,”§ or “within a 


thereafter2’9 At other times “at” 


85 People v. Washington, 154 NE 
485, 436, 828 Ill 617 

se. US—Castle v. Castle, 
Hawai) 267 BF. 621, 532 

Fla—Arnold v Wells, 181 So 400, 
406, 100 Fla 1470 

Minn—Davis v Godart, 154 NW. 
1091, 1092, 181 Minn 221 

Mont—Roush v District Court of 
Eighth Judicial Dist Cascade 
County, 53 P.(2d) 96, 97, 101 Mont 
166. 

Neb—In re Hanson’s Estate, 224 N 
W. 2, 4, 118 Neb. 208 

$ CJ p 1487 note 98 


87. People v. Blanding, 68 Cal 333, 
339—5 CJ. p 1427 note 8 


es. Hx parte Szumrak, (DC Mich ) 
278 F. 803, 810 


ss. Jenks v State, 39 Ind 1, 9. 


90. Coddington v Coddington, 30 N 
JEq 263, 265—5 C.J p 1482 note 
84 

91. In re Phearman’s Estate, 233 N. 
W. 826, 839, 211 Iowa 1187. 


92. Standard D., quoted m In re 
Clark’s Hstate, (CalApp) 61 P. 
(2d) 1221, 1223. 


®&. Castle v. Castle, (CC.A Hawai) 
267 F 581, 622. 


94 Haggerty v. Hockenberry, 80 A 
88, 89, 52 N J Eq. 354. 


96. Hx parte Szumrak, (DC Mich.) 
278 EF. 808, 810—5 CJ. p 1421 note 
13 


96 Standard D, quoted m In re 
Clark’s Estate, (CalApp) 61 P. 
(24) 1221, 1228. 


97. Howe v. Warren, 40 NB 
478, 164 Ill. 227. 

98. NY—Ferree v. Moquin-Offer- 
man-Hessenbuttel Coal Co, 61 N. 
¥.8 120, 122, 29 Misc 624, 


(CCA. 


472, 


AT 


reasonable time 
is used to mark 


Pa-—Lomancik v. 
Ohio Co, 180 A 
Super. 268 

W Va—Alexander v. State Compen- 
sation Com’r, 167 SE. 589, 690. 

$9. TWulson v. Wilson, 36 NW. 661, 
664, 283 Neb. 456 


Rogers v Burr, 25 SE 3839, 341, 
97 Ga 10, 14—5 CJ. p 1428 note 
14 


Bradford v. Drew, 5 Metc (Mass ) 
188, 190 


3 In re Ruddy, L R. 2 P. & D. 330, 
333 

4 Cranston Town Council’s Pet, 28 
A 608, 610,18 RI. 417. 


& Brown v. Smith, 102 N.W. 171, 
173, 18 N.D. 680 

@ Seamans v. Loring, (C.C Mass ) 
31 F Cas.No 12,588, 1 Mason 127, 
189 


Post v Herbert, 27 NJHq 640, 
646—5 CJ p 1428 note 9. 
& Kan—Goggin v. Kansas Pac R 
Co, 12 Kan 416, 419 
Mfo—Rice v. Kansas Pac. R. Co., 63 
Mo 314, 3238 


CaL—tiIn re Clark’s Estate, (App.) 
61 P.(2d) 1221, 1222—In re Clark’s 
Hstate, (App) 61 P.(2d) 78, 75— 
Throop v McGregor, (App) 84 P. 
(2d) 187, 188 
Miss —Mississipp!: Power Co. v Ben- 

nett, 161 So 301, 808 
NJ—Hdge v. Boardwalk Securities 

Corporation, 179 A. 270, 272, 115 N 

J Law 286. 

5&5 CJ p 1428 note 16. 


10. US—Ruichard v. National City 
Bank of New York, (D.C.N.Y.) 6 
FSupp 156, 158 

W Va—Alexander v. State Compen- 
gation Com’r, 167 8H. 589, 590. 

56 CJ p 1428 note 19. 
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781, 782, 119 Pa 


i. 


3 


7. 


Youghiogheny &, 11. 


7 C.d.8 


the close of a period,10 in the sense of “at or be- 
fore,’11 “before,”12 “ending at,’28 or “until.’14 
Under other circumstances “at” may be used to re- 
fer to an entire period,!® including both its com- 
mencement and eclose;1® or to a period between two 
indicated times, in the sense of “during;’47 or to 
a period taken as a point, in the sense of “in;”18 
or to an indefinite period, without indicating either 
commencement or close, in the sense of “from time 
to time,”29 It has also been construed to refer to 
one and the same continuous transaction, including 
all its parts, without reference to the time when 
the parts occurred.*° 

Ai any time. A relative and flexible term, not sus- 
ceptible of a precise definition. It has been said that 
its intendment in a particular case necessarily de- 
pends upon the context and the attending cireum- 
stances;24 and under the particular circumstances, 
it has been defined as meaning immediately or at 
once,*2 also, a reasonable time,25 implying an in- 


LX L Furniture, etc., Instali- 
ment House v Berets, 91 P 279, 
282, 32 Utah 454 


1% US—Richard v. National City 
Bank of New York, (DCN.Y.) 6 
EF Supp. 156, 158 

Cal—People v. Blanding, 68 Cal 833, 
389. 

W.Va —Alexander v State Compen- 
sation Com’r, 167 SH 6589, 690. 


13. Doe v. Provoost, 4 Johns.(N.Y.) 
61, 64,4 AMD 249 


14. Haggerty v Hockenberry, 30 A. 
88, 89, b2 NJ Bq 354 

18. Lomanck vw Youghiogheny & 
Ohio Coal Co, 180 A 781, 732, 119 
ale 2683—5 CJ p 1429 note 

4 

26. Lomancik v. Youghiogheny & 
Ohio Coal Co, supra—S CJ. p 1429 
note 25. 

17. ND—State ex rel Weeks v. Ol- 
son, (ND) 259 NW 88, 85 

Pa—Lomancik v. Youghiogheny & 
Ohio Coal Co, 180 A. 781, 732, 119 
Pa Super 268 

5CJ p 1429 note 26. 


18 NY.—Ferree v Moquin-Offer- 
man-Hessenbuttel Coal Co, 61 N.Y. 
§ 120, 122, 29 Misc. 624. 

Ri—Warwick, etc, Water Co v 
Carr, 52 A. 1080, 1081, 24 RI. 326 

19. Smith v. Howell, 88 A. 180, 181, 
60 NJ Law 384 

20. Hunter v. Wetsell, 84 N.Y. 549, 
554, 88 Am R 6544 

21. Hdge v. Boardwalk Securities 
Corporation, 179 A 370, 278, 115 N 
J.law 286 See also Any 8 CJS 
p 1421 notes 28-48. 

22. State ex rel. Weeks v. Olson, (N 
D) 269 NW. 88, 85. 

23. Cal—Throop v. McGregor, 
(App.) 84 P.(2d) 187, 188. 


7 C.d.8. 


definite,24 but hmited,*5 continuance; also, a time 
limited to a fixed period,*6 or to a period beginning 
at a fixed time,*" or to a definite period within limits 
implied from the context 28 This phrase also forms 
part of other pkrases which have received judicial 
construction, such as: “Agree... tosell... 
at any time before the expiration of the lease,”29 
“appropriate at any time so much of the land,’30 
“st any time after a .. . certificate has been is- 
sued,”’51 “at any time before a final settlement,”’82 
“at any time before the jury retires,”83 “at any time 
before the trial thereof,”’84 “gt any time die without 
issue,”85 “at any time . . . return you the par 
value of this stock,’’86 “at any time thereafter pay,’’27 


AT 


“ot any time within three years after entry,”°8 “ean- 
cel said lease . . . at any time,”®9 “gommissioners 
may, at any time, . . . sell such property,” “cred- 
itors . . . may at any time enter their appear- 
ance,’41l “delivery ...at any time not later 
than,”42 “issuance of process . . . at any time,”42 
“may at any time review and modify,”!4 “may be 
‘at any time’ reviewed by certiorari,”45 “may remove 
. « . at any time,”46 “modified at any time by a 
subsequent agreement,’”47 “notice at any time that 
the arrangement would not be eontinued,’’4® “paid 
off the notes at any time,’’49 “return . . . invest- 
ment at any time. . . desired,”59 “shonld you 
wish to cashin . . . at any time,’’>! “the state may 


Miss —Mississipp1 Power Co. v. Ben- | Bxtension of 


nett, 161 So. 801, 308. 

NJ—Hdge v. Boardwalk Secumties 
Corporation, 179 A. 270, 272, 115 N. 
J Law 286. 

N Y—Hawkins v Duvall, 177 NYS 
584, 5686, 108 Misc. 888. 

Or——Parsons v. Boggle, 
280, 281, 189 Or. 469 

Pa—City of Hrie v. Pennsylvania R 
Co, 92 A 192, 194, 246 Pa 288 

Tex—Terry v. Crosswy, (Civ App ) 
264 S.W. 718, 720. 

Va.—Grace Securities Corporation v. 
Roberts, 164 SH 700, 704, 168 Va. 
192 


“What is intended by that term is 
‘a reasonable time,’ and what is a 
reasonable time is ‘so much time as 
1a necessary under the circumstances 
- « e What the... duty re 
quires should be done in a particular 
case’”—State v. Board of Com'rs 
ef Cascade County, 296 P. 1, 9, 89 
Mont 87. 


Delay contemplated 

“At any time” has been said to 
show that, under the circumstances, 
delay rather than prompt action was 
contemplated —Kaplan vy. Reid Bros, 
285 P. 868, 869, 104 CalApp. 268. 


@ EKan—Phoenix Ins. Co v. Ire- 
land, 568 P. 1024, 1025, 9 Kan.App. 
644. 

Md —Maughiin v. Perry, 36 Md. 362, 
856 


a8. Throop v. McGregor, (Cal App ) 
84 P.(2d) 187, 188 


26. In re Farley, 108 NB. 417, 418, 
214 N.Y. 212 
Feriods implied 
(1) Pendency of proceedings.— 
Bosquet v. Howe Scale Co., 120 A. 
171, 178, 96 Vt 364 


(2) Prior to or during the hearing. 
—In re Mackey, (DCDel) 110 F. 
356, 3638. 


(3) Within the maximum periods 
provided for in the statute —Loman- 
ck v. Youghiogheny & Ohio Coal 
Co, 180 A. 781, 782, 119 Pa Super. 
263. 


li P (2d) 


remedy 
(1) “At any time,” as applied to a 
statutory remedy, has been construed 
to extend the remedy, not to defeat 
it by shortening the limitation of 
time for recovery—Steele v. New- 
ark, 40 N J.Law 92, 95. 


(2) But the phrase is not con- 
strued to imply hability in the ab- 
sence of conditions imposing i1t— 
Levant American Commercial Co. v. 
W. Wells & Co, 174 NY.S 308, 305, 
186 App Div. 487 


27. State v Moore, 186 P. 2388, 286, 
90 Kan 751, 755 

2. Melody v. Bornot, Inc, 170 A. 
408, 410, 112 Pa Super. 174. 


ee 


“At any time” has been construed, 
under particular circumstances, as 
lumited to the period the agreement 
or order has to run—Zupicick v 
Philadelphia & Reading Coal & Iron 
Co, 164 A. 781, 788, 108 Pa Super. 
165. 


29. Maughlin v. Perry, 35 Md 3653, 
856. 


30. City of Erie v. Pennsylvania R 
Co., 92 A. 192, 194, 246 Pa. 288 


$1. In re Farley, 108 NEL 417, 214 
N.Y. 212. 

32. Ex parte McLendon, 102 So. 696, 
698, 212 Ala. 4038 

33. Darby v. Pidgeon Tiomas Iron 
Co, 282 8S.W. 75, 144 Tenn. 298. 


84 Richard v National City Bank 
of New York, (D.C.N.Y.) 6 F Supp 
156, 158. 


35. In re Miller's Hstate, 22 A. 1044, 
145 Pa. 661. 

86. Kaplan v. Reid Bros, 285 P. 868, 
869, 104 Cal App. 268. 

37. Prout v. Roby, (D.C.) 15 Wall. 
(O8.) 471, 473. 

3s. U. 8S. ex rel. Giurilcau vi Day, 
(C.CAN.Y.) 54 F.(2d) 862, 863. 


36. Throop v. McGregor, (Cal App.) 
34 P.(2d) 187. 
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40. State v Board of Com’rs of Cas- 
cade County, 296 P. 1, 6, 89 Mont. 
$7 


41. In re Plymouth Cordage Co., 
(Okl) 135 F 1000, 1006, 68 CCA. 
484—In re Mackey, (DC Del.) 110 
I. 855, 868—In re Romanow, (DG 
Mass ) 92 F 610, 611. 


Period limited 

(1) Before petition is dismissed.— 
In re Romanow, (DC.Mass) 92 F. 
510, 511. 


(2) Prior to adjudication.—In re 
Bedingfield, (DC Ga) 96 F. 190, 191, 
2 Am Bankr 355 


45. Levant American Commercial 
Co Vv. W. Wells & Co, 174 N.Y.8 
808, 804, 186 App Div 497. 


43. Seals v State, 11 SW (2d) 879, 
880, 157 Tenn 538 


44 Pa—Zupicick v Philadelphia & 
Reading Coal & Iron Co, 164 A. 
781, 782, 108 Pa Super 165 

Vt—Bosquet v Howe Scale Co, 120 
A. 171, 173, 96 Vt. 364 


45. Steele v. Newark, 40 N J.Law 92, 
95. 


48. N Y¥Y—Hawkins v. Duvall, 177 N. 
YS 684, 685, 108 Misc. 338 

ND—State ex rel Weeks v. Olson, 
259 N W. 83, 865 

Or—Parsons v. 
280, 189 Or. 469 

Tex.—Terry v. Crosswy, 
264 S8.W. 718, 720. 


47. Lusezcs v. Seaboard By-Products 
Co, 127 A 212, 218, 101 NJ Law 
170 


48. Phoenix Ins Co. v. Ireland, 68 
P. 1024, 1025, 9 Kan App 644 


49. Bocher v. Anderson, (Tex.Civ. 
App) 86 SW. 966 


50. Miss—Muselssippi Power Co v. 
Bennett, 161 So 801, 807. 

Va—Grace Securities Corporation 
v. Roberts, 164 SE. 700, 704, 158 
Va. 792. 


51. Hdge v. Boardwalk Securities 
Corporation, 179 A. 270, 271, 115 
N J.Law 286. 


Boggie, 11 P (2d) 


(Civ-App.) 


AT 


af any time recover,”52 and “upon due proof, at 
any time,. . . must make an order.”58 

Ai once, An adverbial phrase, sometimes almost 
literally construed,54 importing ummediate action,®5 
but having reference to what is possible5® or rea- 
sonable5? under the circumstances. As commonly 
used, 1f has been said to signify all reasonable haste, 
as distinguished from in a reasonable time,5® al- 
though, in distimguishing it from other words or 
phrases importing immediate or instantaneous ac- 
tion, courts have declared without qualification that 
it signified in a reasonable time.59 The phrase has 
been variously defined as meaning as promptly as 
the cireumstances will permit;60 as soon as pos- 
sible;61 as soon as, under the circumstances, an 


7 C.J.8. 


rectly, simultaneously, without delay, or at the same 
point of time;®* forthwith;55 :mmediately;86 im- 
mediately and without delay;®? presently, or without 
any substantial interval;®® promptly;59 today;70 
with greater celerity than is ordinarily comprehended 
by a reasonable time;71 within such reasonable 
time as shall be required under all the circumstances 
for domg the particular thing,’ with no delay, no 
postponement.’8 In particular connections, it has 
been said that the phrase has been construed by a 
majority of the courts as sigmfying time and not 
causation,’4 and, under particular circumstances, it 
has been held to imply a preparedness to act with 
the promptness required by the phrase.75 This 
phrase also occurs with other words in phrases which 


act can be done;62 at one and the same time;®? di- 


62. State v Moore, 136 P. 288, 2385, 
90 Kan 1751, 755 


83%. Belch v Delaware & Hudson 
Co, 160 N.Y.S 74, 76, 178 App 
Div. 867. 


54 Ala—Continental Casualty Co 
v. Ogburn, 57 So. 852, 858, 175 Ala 
357, Ann Cas 1914D 877. 

Ariz —~Arizona. Power Co. v. State, 
166 P 275, 277, 19 Amz 114. 


SS. Ga —Georgia Agricultural Works 
v. Price, 74 SE. 718, 720, 11 Ga. 
App 80 

86. Georgia Agricultural Works v. 
Price, supra—b6 CJ. p 1489 note 91 
[eo]. 

87. Oklahoma Vinegar Co v Hamul- 
ton, 82 So. 306, 307, 182 Ala 698, 
596—5 CJ yp 14389 note 91 [b]. 


5S. Bowser v Atkinson, 143 S W. 
75, 76, 161 MoApp 460 


58. Cohen v Silverman, 40 NYS 8, 
10, 4 AppD:v 603—5 CJ. p 1439 
note 91 [b]. 


60. Last Chance Ranch Co v BErick- 
son, (Utah) 25 P (2d) 952, 959. 


61. Harris v Bulls, 218 NW 929, 
982, 208 Iowa 1084—5 CJ p 1489 
note 87 

“As soon as possible” synonymous 
see 4s 6 CJS p 788 note 41. 
“Instantaneously” distinguished_— 

Wichita Mill & Elevator Co v. Lib- 

eral Elevator Co, (CC AKan.) 243 

EB 99, 102—National Live Stock Ins 

Co v. Simmons, 111 NE 18, 19, 62 

Ind App 15—Harris v. Bills, 218 N. 

W. 939, 932, 203 Iowa 1084—Gladney 

Milling Co v Dement, (TexCiv. 

App) 280 S.W. 1088, 1040. 


62. Monroe & Monroe v Cowne, 112 
SH 848, 861, 188 Va. 181. 


63. Gladney Milling Co v Dement, 
(Tex Civ App.) 230 SW. 1038, 1040 
—§ CJ. p 1489 note 86 


@&. Tex—Gladney Milling Co. vy. 
Dement, (Civ.App) 280 S W. 1038, 
1040. 


Utah—Last Chance Ranch Co _ v. 
Erickson, 25 P (2d) 9652, 959 

56 CJ p 1489 note 89. 
“Simultaneously” distinguished. 

Virginia Hardwood Lumber Co v 

Hughes, 124 SH 288, 285, 140 Va 

2498. 


66. Board of Education of Salt Lake 
City v. Wright-Osborn Co, 164 P 
1038, 1086, 49 Utah 458—5 CJ. p 
1489 note 88. 

66. US—HDmpire State Surety Co 
v Northwest Lumber Co, (Wash ) 
208 FH. 417, 420, 121 CCA 637 

Tex —Gladney Milling Co v Dement, 
(Civ.App ) 230 SW. 1088, 1040 

Uteah—Last Chance Ranch Co vy. 
Hrickson, 26 P (2d) 962, 959 

Va—Virginia Hardwood Lumber Co 
v. Hughes, 124 SE. 283, 285, 140 
Va 249 

5 C.J p 1489 note 84 
“Immediately” dustinguished.— 

Thomas v Mutual Ben. Health & Ac- 

cident Ass’n, 18 P (2d) 151, 158, 186 

Kan 802—United Commercial Trav- 

elers v Barnes, 80 P. 1020, 1028, 82 

P 1099, 72 Kan 298, 7 AnnCas 809 

—Rathbun v. Globe Indemnity Co, 

184 NW. 903, 908, 107 Neb 18, 24 A 

LR 191. 


67. Board of Education of Salt Lake 
City v. Wright-Osborn Co., 164 P. 
1088, 1087, 49 Utah 458. 


66. Continental Casualty Co v. Ozg- 
burn, 67 So. 852, 853, 175 Ala. 357, 
$61, Ann Cagzi914D 377. 


6. Tex—Dixon v. U. 8S. Fidelity & 
Guaranty Co, (CivApp) 298 SW. 
291, 294 

Va —Virginia Hardwood Lumber Co 
v. Hughes, 124 SH. 283, 285, 140 
Va 249 

5 CJ pi1489 note 82 
“Promptly” substantially equiva. 

lent.—-Binger Co v. Blumberg, 184 N. 

Y¥.S 1115, 76 Misc 4382 


7O. Patterson v. Missour: Pacific R 
Co, 94 P. 188, 140, 77 Kan, 286, 15 
LRA(NS) 738. 
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have received judicial construction, such as: 


“At 


71. Rouleau v. Continental Life Ins. 
& Inv Co, 144 P. 1096, 1099, 45 
Utah 234—5 CJ. p 1489 note 90 


7a US—Christenson wv Gorton- 
Pew Fisheries Co, (CCANY) 8 
EB (2d) 689, 691—Wichita Mill & 
Hlevator Co v. Liberal Elevator 
Co, (CCA Kan.) 243 F 99, 102 

Ark—B <A. Collms & Co v. Gus 
Blass Co, 242 SW. 70, 154 Ark, 
244 

Cal—Union Trust Co. of San Fran- 
cisco v Dickinson, 157 P. 616, 617, 
80 Cal App 91. 


Tll—Wood, Stubbs & Co. v. Kauf- 
mann, 288 Ill App 138, 142, 


Ind —National Live Stock Ins Co. vy. 
Simmons, 111 NE 18, 19, 63 Ind. 
App. 15—National Live Stock Ins. 
Co v Bartlow, 110 N.BL 224, 226, 
60 Ind App 2383 


982, 208 Iowa 1084. 


Neb—George v. Altna Casualty & 
Surety Co,, 288 N.W. 86, 39, 121 
Neb 647. 


Tex—Gladney Milling Co. v. Dement, 
(Civ.App) 280 SW. 1088, 1040 


Utah—Last Chance Ranch Co. ¥®% 
Erickson, 25 P (2d) 952, 959. 


Va—Monroe & Monroe v. Cowne, 112 
SE 848, 8655, 188 Va. 181—Law- 
son v Hobbs, 91 SE. 750, 752, 120 
Va. 690 

5 CJ. p 1489 note 91, 


Reasonable time not implied 

A reasonable time to do an act 
which the statute does not require 
to be done is not implied—State ex 
rel Conway v. Nolte, (Mo) 218 S.W 
862, 868. 


73 Arizona Power Co. v. State, 166 
P. 276, 277, 19 Ars. 114. 


74 Continental Casualty Co. v. 
Ogburn, 567 So 852, 853, 175 Ala 
357, AnnCas.1914D 877. 


76. Bowser v. Atkinson, 148 S.W. 75, 
76, 161 Mo.App. 450, 466. 
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onee after adjournment,’’76 “at once as ready,?’?? 
‘fat once elect to buy,””5 “at once remit,”79 “at once 
to terminate the employment,’89 “beginning at 
once’81 “closed at once,”82 “delivery . . . at 
once,”’88 “failure to give notice at once,”®4 “notice or 
proof of death . . . at once,”85 “proceed . . . at 
once against the undersigned,”86 “render at once 
notice . . . of such sickness,”8? “return the goods 
at once,’88 “shall at once certify,””®9 “ship at once,”90 
“transfer it at once,”91 and “wages shall be paid 
at once ”93 


Ai the expiration of. A phrase held to dehne a 
limit of time,9? marking either the close?‘ or the be- 
ginning®5 of a period It is sometimes used to de- 
note a fixed and definite time,®® at other times to 
denote a reasonable time before®? or after®® the 
expiration of the period. The phrase has been de- 


AT 


fined as meaning after the expiration of;99 at or 
after; at or before; and not sooner than.? This 
phrase also forms part of other phrases, such as 

“A lease terminable ‘at the expiration of one year,’ ’’4 
‘ot the expiration of five months,’’5 “at the expiration 
of his sentence,”6 “at the expiration of their terms,”? 
“at the expiration of the term of this lease,”® “at the 
expiration of three days,”? “at the expiration of 
three months,”10 “at the expiration of three years,”11 
and “at the expiration of twelve calendar months.”14 


At the time. As sometimes used, the phrase has 
been held to mean at the moment;13 forthwith; um- 
mediately;14 denoting comcidence of time.15 So 
used, the phrase may refer to the moment of happen- 
ing or the moment before,16 implying prompt, vig- 
orous action without any delay;17 but it 1s not 
always mgidly construed to mean “eo instante,”1§ 


76. Washington v State, 2146 SW 
869, 86 Tex Cr 327 

77. B. A. Collins & Co v Gus Blass 
Co, 242 SW 70, 154 Ark 244 


78. Wichita Mill & Hlevator Co. v. 
Liberal Elevator Co, (CCA Kan ) 
243 F. 99, 102 


79. Rouleau v. Continental Life Ins 
& Inv Co, 144 P. 1096, 1098, 45 
Uteh 284. 


e0. Board of Education of Salt Lake 
City v. Wright-Osborn Co, 164 P. 
1088, 1086, 49 Utah 458. 


61. Dixon v. U S Fidelity & Guar- 
anty Co, (TexCivApp) 298 SW. 


291, 294. 
$a. Harris v. Billa, 218 N.W. 929, 
981, 208 Iowa 1034. 


63. Christenson v. Gorton-Pew Fish- 
eries Co, (CCAN.Y.) 8 F (2d) 
689, 690 


84 Monroe & Monroe v Cowne, 112 
SH. 848, 851, 188 Va 181 


85. George v Altna Casualty & 
Surety Co, 288 NW. 86, 89, 121 
Neb 647. 


86. Union Trust Co of San Francis- 
co v. Dickinson, 157 P. 615, 616, 30 
CalApp 91. 


87. National Live Stock Ins. Co. v 
Bartlow, 110 NHI 224, 225, 60 Ind 
App 2383 


88. Wood, Stubbs & Co. v. 
mann, 283 Ill App i188, 142 


89. State ex rel Conway v. Nolte, 
(Mo) 218 SW 862, 868. 


60. Tex—Gladney Milling Co. v. 
a (Civ App ) 2830 SW. 1038, 
1040. 

Va.— Virginia Hardwood Lumber Co 
v. Hughes, 124 SH 288, 285, 140 
Va. 249—Lawson v Hobbs, 91 8.B. 
750, 752, 120 Va 690 

Wash.—Grays Harbor Commercial 
Co v. Yakima Valley Producers’ 
Association, 228 P. 600, 601, 180 
Wash 6567 


7O0J8—i1 


Kauf- 


981. Last Chance Ranch Co. v Erick- 
gon, (Utah) 25 P.(2d) 952, 959 


62. Arizona Power Co v State, 166 
P 976 877. 19 Ariz 114. 


$3. Mont—<Abell v Bishop, 284 P 
525, 531, 86 Mont 478. 

NY—M Fine Realty Coa v. New 
York, 108 NYS 115, 116, 68 Mise 
246—Ferree v Moquin-Offerman- 
Hessenbuttel Coal Co, 61 NYS 
120, 122, 29 Alisc 624 


84. Mo—Hollmann v Conlon, 45 8 
W. 2765, 278, 143 Mo 869. 

Mont—<Abell v. Bishop, 284 P. 626, 
581, 86 Mont. 478 

NY—M Fine Realty Co. v New 
York, 108 NYS 115, 116, 68 Misc 
246—Ferree vy Moquin-Offerman- 
Hessenbuttel Coal Co, 61 NYS 
120, 122, 29 Misc 624 

96. US—Ix parte Szumrak, (DC 
Mich ) 278 F 803, 810 

N Y—De Pass v Stoddard, 144 NY 
S. 410, 412, 83 Misc 12. 


986 Ky—Magoffin v Holt, 1 Duv 
95, 97 

Mo—Hollmann v_ Conlon, 
275, 278, 148 Mo 869. 

5 CJ p 1484 note 12 


97. People v Blanding, 68 Cal 333, 
839 


45 SW. 


98. Ga—Rogers v. Burr, 25 § E. 839, 


$41, 97 Ga. 10 


N Y¥—De Pass v Stoddard, 144 NY. 


§ 410, 412, 88 Misc 12 


99. 
97 Ga 10. 


1. In re Ruddy, 4 R. 2 P. & D. 380, 


$31, 332 
a2 I X L Furniture & Carpet In 


stalment Hlouse v. Berets, 91 P. 


279, 282, 82 Utah 454 
3. Weber Showcase & Fixture Co 


v. Kaufman, (Ariz.) 44 P.(2d) 158, 


161. 


4 MM. Fine Realty Co. v New York, 


108 N.Y.S 115, 116, 68 Mise. 246. 


161 


Rogers v. Burr, 25 SE 389, 341, 


BS. De Pass v. Stoddard, 144 N.Y.S 
410, 412, 88 Misc. 13. 


@ Ex parte Szumrak, 
278 F. 808, 810. 


7 People v. Blanding, 63 Cal. 3383, 
$39. 


S&S I X L Furniture & Carpet In- 
stalment House v. Berets, 91 P 
279, 282, 32 Utah 464. 


8 Weber Showcase & Fixture Co 
Vv ‘ee (Ariz) 44 P (2d) 158, 
161. 

10. Mo—Hollmann v. Conlon, 45 S 
W. 276, 278, 148 Mo. 869 

N Y—Ferree v. Moquin-Offerman- 
Hessenbuttel Coal Co, 61 N.YS 
120, 128, 29 Misc. 624. 


12. Magoffin v Holt, 1 Duv (Ky ) 
(1). 

1% In re Ruddy, LL R38 P &D 
o30, 8381, 332 


13. See Franklin v Matoa Gold Min 
Co, 168 F 941, 944, 86 CCA 146, 
146 LRA(NS) 381, 14 Ann Cas 
302—5 CJ p 1435 note 42 


14 Brown v. Smith, 102 N.W. 171, 
173, 18 ND. 580 


18 Seattle Lumber Co v Richard- 
son, etc, Co, 120 P. 517, 518, 66 
Wash 671—Heim v. Elliott, 119 P 
826, 827, 66 Wash 361—5 C.J p 
1485 note 42 [e], [f]. 


“On the occasion” equivalent.— 
Mackey v Queen City Wood Works 
& Lumber Co, 261 S.W. 182, 134, 216 
Mo App 206. 


16. Barnett v. Strain, 107 SH. 580, 
583, 151 Ga. 558 


17. Brown v. Smith, 103 N.W. 171, 
178, 18 ND. 580. 


is. US—wvU. 8S. v Buchanan, (DC 
NC) 9 F 689, 691, 4 Hughes 487 

N.Y —Hunter v. Wetsell, 84 N.Y. 549, 
564, 38 Am.R. 544, 


(D C Mich.) 


AT 


and may include a convenient time under the cir- 
cumsiances,!9 within reasonable limits,®9 or, more 
strictly, within a tume so immediate that the ob- 
ject can be attained.21 “At the time” may signify a 
period of time, as distingushed from a point of 
time.22 Used in this sense, the phrase refers to 
an entire transaction®* covering the whole time,?4 

and every part of 1t,*5 and imeludes all that occur- 
red,25 or all the steps taken?’ during the perod. 


With other words, 1¢ occurs in phrases which have 
been judicially construed, such as: “At the time 
of emptying such cask,’”25 “at the time of her 
death,”29 “at the time of sale,”"39 “at the time of 
the death of the husband,’’81 “at the time of the 
desertion,”82 “at the time of the execution of the 
deed,””88 “at the time of the happemmg,’’%4 “at the 
time of the injury,’’25 “at the time of the injury and 
death,”86 “at the time of the levy,”®? “at the tame 


7 C.J.8. 


of the passage of this act,”88 “at the time of the 
tral,”89 “at the time ordered by the town,”40 “at 
the time recovered,”41 “at the time seized in fee 
simple,”42 “at the time the accident happened,’4% 
st the time the debt was created,”44 “at the time 
the material is delivered,”*5 “at the time the truck 
struck plaintvff,?46 “at the time to satisfy the re- 
quirements of the statute of frauds,”4? “at the time 
(when descent 1s cast) be a bona fide resident of 
the United States,’’48 and “living in adultery at the 
time of her husband’s death.’’49 


Other pleases: “At a certain day,”° “at a fixed 
or determinable future time,” “at all other tumes,”52 
‘Cat all times,”58 “at any and all times,”54 “at any 
stage of the cause,”55 “at a port,”56 “at a proper 
tume,”57 “gt a time,”58 “at 5.22 A. M.,”59 “at her 
death,”69 “at intervals,”61 “at its matunty,’62 “at 


19. U. S. v. Buchanan, (DCNC) 9/33. Barnett v. Strain, 107 SH 6380, 


F 689, 691, 4 Hughes 487 


633, 151 Ga. 558 


a0. La—Gregory v. Standard 011/94 Brown v. Wilkinson, 15 M. & 


Co. of Louisiana, 91 So. 717, 719, 
161 La 228. 

N.Y.—Hunter v Wetsell, 84 N.Y. 549, 
6564, 38 AmR 644 

Ohio —-State ex rel Kildow v Indus- 
trial Commission of Ohio, 192 NE 
878, 876, 138 Ohio St 678 

W Va.—Alexander v. State Compen- 
sation Com’r, 167 8S.) 589, 590. 


21. Brown v. Smith, 102 NW. 171, 
178, 18 N.D. 680 


22. Matteson v. Warwick, etc, Wa- 
ter Co, 68 A. 577, 580, 238 RI. 570 
—-Warwick, etc, Water Co. v. Carr, 
52 A. 1080, 1081, 24 RI 226 


a23. Lake Shore, ete, R Co. v Ous- 
ka, 87 NE 897, 898, 151 Til. 282, 
288—Lake Shore & M S. Ry. Co. 
v. Johnson, 26 N.B. 610, 512, 185 
Til. 641. 


#4 Sanders v. Sanders, 39 N J.Eq. 
410—Coddington v. Coddington, 20 
N J.Hq. 268, 265. 


a5. Coddington v. Coddington, supra. 


26 Lake Shore & M. 8. Ry Co. v. 
Ouska, 87 NH 897, 898, 151 Ill 
282—Lake Shore &M S Ry. Co. v. 
Johnson, 26 N.H. 510, 512, 185 Tl 
641. 


27. Jenks v. State, 89 Ind 1, 9. 

2a. U. S&S. v. Buchanan, (DCNC) 9 
EF. 689, 690, 4 Hughes 487 

28. Doe v. Provost, 4 Johns (N.Y.) 
61, 64, 4 AmD 249 

30. Brown v. Smith, 102 N.W. 171, 
178, 183 ND 680. 

Sl. Castle v. Castle, (CC A Hawan) 
267 FF. 521, 522. 


32. Sanders v. Sanders, 29 NJ Ha, 
410—Coddington v. 
N.J.Eq. 268, 265. 


W. 891, 392, 398 

SB. State ex rel Exldow v. Indus- 
trial Commission of Ohio, 192 NE 
878, 875, 128 Ohio St 673—5 CJ. p 
1486 note 42 [b]. 

36 La—Gregory v. Standard O11 
Co. of Louisiana, 91 So. 717, 719, 
151 La. 228 

W Va.-—-Alexander v. State Compen- 
sation Com’r, 167 SE 589, 590 

37. Childers v. Brown, 158 P. 166, 
169, 81 Or. 1, Ann Cas1918B 170 


38. State v. Pinson, 85 8. 786, 76 
W.Va. 672. 


30. Jenks v. State, 39 Ind. 1, 9. 


40. Matteson v. Warwick, etc, Wa- 
ter Co, 68 A. 577, 580, 28 RI 670 
—Warwick, etc, Water Co v. Carr, 
52 A. 1080, 1081, 24 RI 226. 


41. Behnke v Rathsam, (Mo App ) 
251 SW 891, 393. 


azeld equivalent to “when recover- 
ed” and “as recovered”—Behnke v. 


49. Spade v Hawkins, 110 NBD 1010, 
1012, 60 Ind App 388 


5G. Lloyd v Gregory, CroCar. 501, 
502, 79 Reprint 1082 

BL. Union Stock Yards Nat Bank v. 
Bolan, 93 P 608, 510, 14 Idaho 87, 
125 AmSR. 146 


58. Chesapeake Beach Hotel Co. v. 
Hall, 89 A. 445, 449, 121 Md. 648. 


63. Brewster v. Lanyon Zinc Co, 
(Kan) 140 F. 801, 809, 72 CCA. 
218—65 CJ. p 1429 note 84. 


54. Self v. Langley Mills, 115 8. 
754, 759, 128 SC 179. See also 
Any 3 CJS. p 1421 note 35. 


55. Georgia Motor Sales v. Wade, 
188 SB. 797, 798, 87 Ga App. 24. 


66. Snyder v. Atlantic Mut. Ins. Co.,, 
95 N.Y. 196, 202, 47 Am.R 29. 


87. Joslin v. Shaffer, 225 P. 307, 809, 
66 CalApp. 69. 


566. Mullins v. Com., 67 S.W. 824, 
825, 28 Ky.L. 2488 


59. People v. Washington, 154 NZ 
485, 486, 328 Tl. 617. 


Rathsam, (MoApp) 251 5.W. 891,/@9, Ken—sinke v Muncie, 208 P. 


42. Gourley v. Countryman, 90 P. 
427, 480, 18 OKl 220. 


43. Continental Casualty Co. v. 
Wade, 105 S.W. 35, 101 Tex 102. 


44. Wheatley v. Glover, 54 SH. 626, 
630, 125 Ga. 710 


45. Heim v. Ellott, 119 P. 826, 827, 
66 Wash. 361. 


44. Mackey v Queen City Wood 
Works & Lumber Co, 261 S.W. 1832, 
134, 216 Mo.App 205 


47. Hunter v. Wetsell, 84 N.Y. 549, 
654, 88 Am R. 544 


£0; 48 Donaldson v. State, 101 N.BL 4865, 


490, 182 Ind. 615. 
162 


1102, 1108, 110 Kan. 345, 20 ALR. 
388. 

Neb—In re Hanson's Estate, 224 N 
W. 2, 4,118 Neb 208 

5 CJ. p 1480 notes 58, 59 [b]. 


el. US—Byrne v Kansas City, Ft 

S. & M R. Co, (Tenn.) 61 F. 606, 

618, 9 CCA. 666, 24 L.R.A. 698 
Ind—Spade v. Hawkins, 110 N.EL 

1010, 1012, 60 Ind App. 888. 
Tenn—Lowsville, etc, R. Co Y, 

Gardner, 1 Lea 688, 690. 

Held equivalent to “from time to 
time,” “now and then,” and “occa- 
monally "—Spade v. Hawkins, 110 N. 
E. 1010, 1012, 60 Ind App. 888. 


6@. McKeany v. Black, 49 P. 710, 117 
Cal. 587, 592. 
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least,”63 “st maturity,’64 “at my decease,"65 “at 
noon,”66 “at November 15th,’’67 “at or about the 
same time,”6§ “at or after,”69 “at or before,”70 “at 
or prior to my decease,”?1 “at or upon,”?? “at [port] 
. . . orsailed,”7?8 “at present organized,”?4 “at said 
time,”75 “at settlement,”76 “at sight” see Bills and 
Notes § 247 [8 C.J. p 404 note 56], “at such time,”77 
“at that date,”78 “at that tume,”79 “at the birth,?80 
“et the date of its passage,’’8! “at the date of the 
agreement,”82 “ ‘at the date of the assignment,’ "83 
“st the death of my said wife,’84 “at the end,”85 
“at the first term,’86 “at their pleasure,”®7 “at the 
next annual assessment,’’88 “at the next succeeding 
assessment period,”89 “at the pleasure of the Com- 
pany,”9° “at the preceding election,’’®! “at the same 


AT 


term of said court,”93 “at the same time,”®5 “at the 
same time and place,”94 “at the term,”95 “at this 
date,”96 “st this time,”97 “at twenty-one,”9° “at 
which,”99 “at which time,”! and “before or at.””4 


Circumstance, Condition, or Mode 


It has been said that “at” is a preposition of cir- 
cumstantial position, state, condition, manner, en- 
vironment, ete., in a great vamety of relations de- 
veloped from the local sense. When so used, the 
word denotes adjunction or conjunction, association 
or consociation, connection,‘ and has been defined as 
meaning connected with;5 in a state or condition 
of; object or end directed toward.” 


63. Md—Owens v Gractzel, 126 A.,72 Guynn v Whetcroft, 3 Harr. &,91. Mulls v. Nickeus, 142 P. 1146, 


224, 229, 146 Md 361, 89 AL.R 943 
Miss —Miller v. State, 94 So 706, 709, 
130 Miss 664 
Pa—Derringe v¥ Walton, 183 Pa Dist 
& Co. 82—Bevilacque v. Goldman, 
42 PaCo 276, 277. 
5 CJ. p 1488 note 81 [a], [cl], [d]. 
See also Time §§ 12, 18 (62 C.J. pn 
985 notes 87-95]. 


eo US v. Union Pac. R Co, (Ct 

Cl) 91 US. 72, 85, 28 L.Ed. 224— 

Cineinnat: Third Nat. Bank v 

Humphreys, (CC Ohio) 66 F 872, 

876. 

“According to their tenor and ef. 
fect” equivalent.—Cincinnatl Third 
Nat Bank v. Humphreys, (CC Ohio) 
66 F. 872, 876. 


6s. Martin v. Stone, 29 A. 845, 67 N. 
H 867. 


ee. Goodman v. Caledonian Ins Co 
of Scotland, 118 N.B. 528, 524, 222 
NY, 121. 


67. Lorraine Mfg Co. v. Oshinsky, 
(C.C N.Y.) 182 F. 407, 408. 


68. People v. Fochtman, 197 N.W. 
166, 169, 226 Mich. 63. 


69. Boswell v. Citizens’ Sav. Bank, 
96 S.W. 797, 800, 128 Ky. 485, 29 
Ky L. 988. 


70. Ala.—Brown v. State, 188 So 
918, 914, 222 Ala 628. 

Ga—Smith v. Jacksonville O1l Mill 
Co., 94 SH 900, 21 GaApp 679 
Pa—Ohlinger v. Maidencreek Tp., 
Berks County, 167 A 8832, 884, 312 

Pa. 289, 909 ALR 1227. 
5 CJ. p 1427 note 3 [e], p 1481 note 

83. 

“Wot later than” to 
Smith vy. Jacksonville O11 Mull Co, 
94 SB 900, 21 Ga App. 679. 


“On or before” equivalent—Leader 
v. Plante, 50 A. 54, 95 Me. 839, 341, 
85 AmSR. 415. 

“Within” eguivalent.—Leader v. 
Plante, 50 A. 54, 95 Me. 339, 85 Am. 
8.R. 416. 
7L. In re Clark’s Dstate, (Cal App ) 

61 P.(2d) 1231, 1822—In re Clark’s 

Hstate, (CaLApp.) 61 P.(2d) 73, 74. 


M (Md) 136, 187, 1 AmD %8s75— 
McHard v. Whetcroft, 8 Harr & M. 
(Md) 8&5 

73. Olsen v. Hunter-Benn & Co, (D. 
C Ala) 54 F. 530, 531. 

74. People v. Hinrichsen, 43 
978, 974, 161 IIL, 223 

75. Mass—Lyons v Elston, 98 NH 
98, 94, 211 Mass 478 

Or —Kutchel v. Gallagher, 270 P. 488, 
490, 126 Or 373 

76. Georgia State Bldg, etc, Assoc 
v. Grant, 34 So 84, 86, 82 Aires. 424. 

77. Okl.-—Hales v. Zander, 108 P. 
669, 24 OkL 246, 247, 1388 AmSR 
879 

Or —Fileck v. Russell, 269 P 883, 126 
Or. 341 

78. Park v. Whitney, 19 N.B. 161, 
148 Mass 378, 280 


7o. Park v Whitney, supra. 


go. Comstock v. Weed, 3 Conn 155, 
157 


Sl. Bassett v. U 8S, 32 CtCl 448, 
449, 450. 

82. Farwell  v. 
(Mass ) 460, 466 


83. Howe v Warren, 40 N.D 
478, 164 IIL 227 


84. In re Phearman’s Hstate, 232 N 
W. 826, 829, 211 Iowa 1137—Dowd 
v. Scally, (Iowa) 184 NW. 340, 
842 


85. Davis v. Godart, 154 NW. 1091, 
1098, 181 Munn. 221—5 CJ p 1427 
note 8, p 1428 note 16 [a], p 1488 
note 10. 


sé. Hamilton v. Ritchie, (Tenn Ch. 
App ) 58 S W. 198, 205 


87. Commonwealth v McGann, 100 
NE. 855, 856, 218 Maas. 218 
ss. Cranston Town Council’s 
28 A. 608, 610, 18 RL 417. 

s9. Johnson City v. Clinchfleld R. 
Co, 48 SW.(2d) 386, 887, 168 Tenn. 
833. 

90. Billingham vy. BH FP. Gleason 
Mfg Co, 91 NY¥.S. 1046, 1048, 101 
App.Div. 476 

163 


N.E 


Rogers, 4 Cusb. 


473, 


Pet, 


1147, 81 Wash 409. 


92. Wilson v Wilson, 26 N.W. 661, 
664, 28 Neb 455. 


83 Perry v Gross, 156 P 1081, 10382, 
172 Cal 468—5 CJ p 1485 note 35. 


94 Dryburg v. Mercur Gold Min. 
etc, Co, 55 P 367, 871, 18 Utah 
410—5 CJ. p 1428 note 55 [al], p 
1486 note 86 


85. Lawver v. Langhans, 85 IlL 188, 
141. 


96. Moore v. Korty, 11 Ind 841, 848 


97. Todd v. Southern Casualty Co., 
(Tex.Civ App.) 18 SW (2d) 696, 
696. 


9& Conn—Colt yr, 
Conn. 281, 286. 

N.J —Post v. Herbert, 27 N.J Eq 640, 
546 


88. Hversole v. Brown, 53 S.W 6527, 
31 Ky L. 925—5 CJ. p 1436 note 54. 


1. Biddle v. Coryell, 18 NJ.Law 877, 
379, 38 Am D. 621. 


@. Rice v. Kansas Pac. R. Co, 63 
Mo 814, 323 


3 Century D See Columbus Mut. 
Life Insurance Co. v Elein, 175 N. 
BH. 878, 879, 88 Ohio App. 15T. 


4 Vaughan v. Fifer, 158 P. 93, 95, 
91 Wash. 653—6 CJ. p 1425 note 
71. 


As owner, employee, or guest 

As sometimes used, “at” is not 
merely a word denoting accidental or 
casual proximity to a certain spot 
but means that the person referied 
to must have had some connection or 
association with the place as owner, 
employee, or guest—Columbus Mut. 
Life Ins Co. v. Klein, 175 N.H. 878, 
879, 88 Ohio App. 157. 


& <Abernathy v. Peterson, 
182, 188, 38 Idaho 727. 
6 People v. Washington, 154 NE. 
435, 436, 323 Ill 617. 
Webster D., quoted in Durham v. 
Commonwealth, 81 8.W.(2d) 608, 
604, 285 Ey. 366. 


Hubbard, 8% 


225 P. 


Te 


AT 


At arm’s length. Beyond the reach of personal 
influence or control.8 


At bar. Before the court, as in the phrase, “the 
case at bar.’9 


At large. Not limited to any particular matter, 
point, or question; not under physical restraint ,1° 
without restraint or confinement.11 In another sense, 
openly ;!2 not limited to any particular place, dis- 
trict, person, matter, or question.1% 


The phrase forms part of other phrases which have 
received judicial construction, such as: “At large 
and not concealed,”14 “corporation at large,’’15 “elect- 
ed by the State at large,”16 “going at larga,”17 “an- 
sane persons found at large,’18 “prohibited from 
running at large,”19 “ronmng at large” (see Animals 
§ 130), and “to go at large.”20 

Ai law. According to law; by, for, or in law.*1 


The term refers generally to the American system 
of jurisprudence, whether legal or equitable,*2 as in 
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the phrases: “At law and in equity,”4° “remedy at 
law,”24 and “vahd at law.’26 

Ai right angles. Directly across,26 as in the 
phrase: “Drill at right angles.”47 In a nautical 
sense, abeam.?8 

Ai sea. As an expression of place, the phrase has 
been defined supra. As expressive of circumstance 
or condition, it has been defined as in the prosecu- 
tion of a voyage or passage;29 on a ship’s voyage, 
and pursuing the business of it;29 open to the hazard 
of a sea voyage;*2 prosecuting her voyage to her 
port of fina] destination;82 sailing.8? It has been 
held that “on a passage’84 or “on a yoyage”®5 are 
equivalent terms; and that “arrival in port” (see 
Arrival 6 C.J S. p 715 note 45) or “being in port’’8¢ 
are terms in opposition. 

Other phrases: “At a good speed,”87 “at anchor” 
(see Anchor 3 C.J.S p 1065 note 1), “at command,’’38 
“at complainant’s costs,’”99 “at consignee’s risk,”’40 
“at his death,’41 “at his option,’42 “at his own 


S& Black L. D. 

Formalty impled 
Parties are said to deal “at arm’s 

length” when each stands upon the 

atiict letter of his rights, and con- 
ducts the business in a formal man- 
ner, without trusting to the other's 
fairness or integrity, and without be- 
ing subject to the other’s control or 

overmastering influence—Black lL 

D. 

®% Black L. D, citing Dyer p 81. 

106. Koshkonong v. Boak, 158 SW. 
874, 876, 178 MoApp. $10. 

11. Webster D., quoted im Kosh- 
konong v. Boak, supra-—¢é CJ. p 
1437 note 68. 

12. Weldon v. 
“Concealed” 

don v. Wood, 8 RI 241, 245. 

13. Black L D, quoted in State v. 
Welsh, 87 N.W. 629, 581, 62 Neb 
721. 

14 Weldon v. Wood, 9 RI 241, 244. 


18. Richards v. Clarksburg, 4 SH 
774, 780, 80 W.Va. 491. 

16. Koenig v Flynn, (NY) 52 SCt 
408, 286 US. 875, 76 LEG 805— 
Smiley v. Holm, (Mainn.) 62 S.Ct. 
397, 402, 285 U.S. 355, 76 LEA 795 

17. Koshkonong v. Boak, 158 S.W. 
874, 876, 178 Mo App. 310 

18 St. Louis, etc, R. Co. v. Wood- 
ruff, 115 S.W. 9538, 956, 89 Ark 9 

19. McAfee v. Walker, 107 P. 687, 
638, 82 Kan. 183, 27 L.R.A.(N.8.) 
226. 


“Confined” compared and contrast. 


Wood, 9 RI 241, 245. 
ai Wel- 


128, 46 Kan 769—Osborne v. Kim- 
ball, 21 P. 168, 164, 41 Kan. 187— 
Atchison, etc, R Co. v Riggs, 8 P 
005, 810, 81 Kan 622—St Louis, 
etc, R Co v. Mossman, 2 P. 146, 
160, 30 Kan 386. 


20. Webster D., quoted in Koshkon- 
ong v. Boak, 158 8 W. 874, 876, 178 
Mo App. 310. 


21. Burrill L. D. 


22. Hooker v. Nichols, 21 SE. 207, 
208, 116 NC. 157 


23. Wisconsin River Impr Co vy. 
Pier, 118 NW. 857, 859, 1837 Wis. 
$25, 21 LRA(NS) 538 
Zimbraces all power, judicial and 

quasi judicial, exercised by courts 

and conferred on them by statutes, 
common law, or rules of equity — 

Wisconsin River Impr Co v. Pier, 

118 NW. 857, 858, 187 Wis 3265, 21 

LRA(NS.) 588 

24. Webb v. Ridgely, 38 Md 864, 
872 


26. Hooker vy. Nichols, 21 SH. 207, 
208, 116 NC 157—Fleming v. Bur- 
gin, 37 NC 584, 589. 

a6. Knorpp v. Wagner, 93 SW. 961, 
964, 195 Mo 637. 

27. Knorpp v. Wagner, supra. 

28. The Hugo, (DCNY.) 57 F 403, 
410 See also Atravesados post. 


23. Mass—Bowen v. Hope Ins. Co, 
20 Pick 275, 279, 82 AmD 318. 
N Y.—American Ins Co vy. Hutton, 
24 Wend 380, 336, affirmed Hut- 
ton v. American Ins, Co, 7 Hull 

$21, 329. 


ea.—McAfee v. Walker, 107 P. 687,)/9 Wood v New England Mar Ins 


688, 82 Kan 1823, 27 LRA(NS) 
226—Iola Electric R. Co v Jackson, 


79 P. 662, 668, 70 Kan 791—Muissoum|SL Amemcan Ins 


rac. R. Co. ve. Shumaker, 27 P. 126, 


Co. 14 Mass. 31, 356, 7 Am.D. 182 
—§ CJ. p 1440 note 3, 


Co. v. Hutton, 
24 Wend (NY) 830, 335, affirmed 
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Hutton v. American Ins. Co., 7 Hill 
$21, 329. 


32. Mass—Washington Ins. Co. v, 
White, 108 Mass. 288, 241, 4 Am. 
Marine 


R 548. 

Pa—Eyre Vv. Co. 6 
Whart 247, 254. 

33. American Ins. Co. v. Hutton, 24 
Wend (N Y.) 3880, 335, affirmed 
Hutton v. American Ins. Co., 7 
Hill 821. 


&%& Mass—Wales v. China Mut. Ina. 
Co, 8 Allen 380, 388 

N Y—American Ins. Co. v, Hutton, 
24 Wend 380, 834 

See also Insurance § 884 [88 CJ. p 
1041 notes 19—291. 


36. Wales v. China Mut. Ins Co, 
8 Allen (Mass) 880, 388—5 CJ. p 
1440 note 6. See also Insurance 
§ 884 [38 CJ. p 1041 notes 19-29]. 


36. Cole v. Union Mut Mar Ing Co, 
12 Gray (Mass) 601, 5165, 74 Am, 
D. 609—5 CJ p 1440 note 8 

37. McKinley v. Dalton, 17 P (2d) 
160, 162, 128 CalApp. 298 


38. Seagrave’s App, 17 A. 412, 417, 
125 Pa 362. 


89. Kellogg Switchboard & Supply 
Co v Glen Tel. Co, (CC.N.Y.) 121 
BF o174, 177. 

4. The St. Georg, (DCS.C.) 95 F. 
172, 177 

41. Arnold v. Wells, 131 So 400, 406, 
100 Fla. 1470—5 CJ. p 1430 notes 
58 [a], 59. 


“In, case of his death” equivalent. 
-——Katzenberger v. Weaver, 75 8.W. 
937, 989, 110 Tenn. 620—HDwing Vv. 
Winters, 11 8. 718, 719, 34 W.Va. 
28, 28. 

42. City of Knoxville v. 

(Tenn.) 89 S.W.(2d) 848, 353. 


Ins. 


7 ©.J.58. 


risk,’42 “at his own sale,”4« “at his special instance 
and request,”’45 “at issue,’46 “at its own cost,”’47 “at 
its own costs,”48 “at its own expense,’49 “at hber- 
ty,”50 “at owner’s risk,”51 “at private entry,’5* “at 
the cost of,”5* “at the expense of the municipal treas- 
ury,”54 “at the hands of justice,”55 “at the instance 
of,”56 “at their discretion,”5? “at the option of e1- 
ther party,”58 “at the pleasure,”59 “at the same 
rental,”’60 “at the trial,”6! “at war,’62 “fixes his pun- 
ishment ‘at death,’ 68 “lying at anchor” (see An- 
chor 8 C.J.S. p 1065 note 2), “shooting at another,”®4 
“to aim at a mark,”’65 and “to look at it.’66 


Degree, Number, or Value 
In this sense, “at” has been defined as meaning 
point or position in a series or scale; relative order, 


AT 


lowest estimate; at the smallest concession or claim; 
in the smallest or lowest degree, at the smallest 
number;68 and sometimes used in the sense of elear- 
ly.69 It is a phrase of emphasis, expressive of a 
minimum,?9 and implies the possibility of more 7 
It amports uncertainty,7* taking its meaning from the 
context,78 and hence, under particular circumstance- 
es, has been held equrvalent to “at most,’’?4 “at the 
least,”75 “fylly,”76 “not less than,”?7 and “not to 
exceed 78 In a particular connection, it has been 
said that the phrase 1s a deprecatory rather than an 
inflammatory expletive, and that it does not amount 
to an intimation of opimion as to the guilt of ac- 
cused on the part of the presiding judge.’ 


This phrase also forms part of other phrases which 


degree, rate, or value.67 
At least. An adverbial phrase 


have received judicial construction, such as: 
least five feet high,”80 “at least five relations,”®! “at 


meaning at the 


“At 


43. Stinson v. New York Cent R150. Nicholson v Merritt, 67 SW. 5,163. People v. Washington, supra. 


Co, 82 N.Y. 


832 

@&% Ala—Randolph v. Vals, 60 So 
169, 162, 180 Ala. 82. 

Okl—Turner v Turner, 125 P. 730, 
784, 84 OkL 284. 


45. Prows v Hawley, 3271 P. 31, 35, 
72 Utah 444 


44. US—Knaggs v Cleveland-Clifts 
Iron Co, (CC AOhio) 287 F. 814, 
$16. 

Ariz —-Arnett v. Hardwick, 231 P. 
922, 928, 27 Ariz 179 

Fla—Young v. Curtis, 146 So. 5438, 
544, 108 Fla 348 

Tl —Willard v. Zehr, 74 N.B) 107, 108, 
215 Tll 164. 

Mont—Roush wv Dustrict Court of 
Highth Judicial Dist for Cascade 
County, 58 P (2d) 96, 97. 

5 CJ p 1480 note 66 


47. US-—Marrland Casualty Co. v. 
Omaha Blectric Light & Power Co, 
(Neb) 157 BF. 514, 518, 85 CCA. 
106 

1l—Ravenswood Hospital v. Mary- 
land Casualty Co, 117 NE. 486, 
488, 280 Ill 103 


“At its own costs” contrasted.— 
Maryland Casualty Co v. Omaha 
Hlectric Light & Power Co. (Neb) 
167 F 514, 518, 85 CCA 106. 


48. Maryland Casualty Co v. Oma- 
ha Hlectric Light & Power Co, 
(Neb) 157 F. 614, 618, 86 CCA. 
106 


48. US—Maryland Casualty Co v 
Omaha Hlectric Light & Power Co, 
supia 

Tenn —Casey-Hedges Co v. South- 
western Surety Co., 201 SW 187, 
138, 189 Tenn. 68, L.RA1918D 184 


“At the cost of” equivalent.—Cas- 
ey-Hedges Co. v. Southwestern Sure- 


888, 337, 88 AmD 


6, 28 Ky L. 2281. 


S51. Compafia de Navigacion ila 
Flecha v. Brauer, (NY) 18 SCt 
12, 17, 168 US 104, 42 LEda 898 
—65 CJ. p 1482 note 87 


52. Jordan v McClure Lumber Co, 
54 So 4165, 428, 170 Ala. 289, 316 


53. US—Christensen v. General 
Electrie Co, (DCNY.) 248 F 
284, 289 

Tenn —Casey-Hedges Co. v South- 
western Surety Co, 201 SW. 187, 
188, 1389 Tenn. 63, LRA1918D 184 


64. McComb City v. Pike County, 
45 So 8T1, 872, 91 Muss. 786. 


55. Supreme Lodge E FP v Cren- 
shaw, 68 SED 628, 629, 129 Ga 196, 
121 AmSR 216. 13 LRA(NS.) 
268, 12 Ann Cas 807. 


66. VJ. 8S. v. Castafiares, 18 Philip- 
pine 210 213. 
“Provurei” equivalent.—Goldstein 
v. New York Lafe Ins. Co, 2384 N.YS 
250, 257, 285 App Div 642. 


S7. Lembeck v Lembeck, 68 A. 837, 
340, 78 NIJ Hq 427 


5& Union Trust Co v Michigan 
Blectric Co., 103 NW. 566, 557, 140 
Mich 131 

89. Cal—Taylor v. Spear, 
1088, 1043, 196 Cal. 709 

Mich —MacDonald v De Waele, 248 
NW. 606, 606, 268 Mich 2383 

N Y.—People ex rel Curtis v. Hoge- 
boom, 173 N.YS. 417, 418, 185 App 
Div 777. 

5 CJ. p 1485 note 28. 


60. Rosenbaum DHstate Co. v. Rob- 
ert Dollar Co, 161 P. 10, 11, 31 Cal 
App 676 

61. U S v. Beechman, 23 Philippine 
258, 265—5 CJ p 1486 note 48. 


288 P. 


ty Co, 201 S.W. 187, 138, 189 Tenn | 62. People v. Washington, 154 ND 


68, L.R.A.1918D 184, 


485, 486, 828 Dl 617. 
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6% Durham v Commonwealth, 31 8. 
W (2a) 608, 604, 235 Ky. 3866. 

65. Durham vy. Commonwealth, su- 
pra 

66. Durham y¥. 
pra. 

67. Webster New Int. D See Hunt- 
ington v. Attrill, 283 NBD 544, 648, 
118 N.Y. 3665 

6& Browne v Franklin Fire Ins. 
Co, 87 SW (2d) 977, 979, 225 Mo. 
App 665—5 GJ. p 1488 notes 78 
81. 

Denoting time see supra p 163 note 
63 


Commonwealth, su- 


68. State v Kennedy, 91 N.C 673, 
580—5 CJ. p 1438 note 79 [a]. 
70. Polk v Lene, 4 Yerg (Tenn) 

86, 88. 

71. Mo—Browne v. Franklin Ins. 
Co, 37 S.W (2d) 977, 979, 225 Mo. 
App 6656 

Pa-—~Roberts v. 
& 464, 470 

5 CJ p 1488 note 78 [a]. 

72. Roberts v Wilcock, supra. 

73. Warren Mfg. Co. v. Hoffman, 62 
Md 166, 170. 
74 Warren Mfg. 

supra 

76. Courson v Parker, 20 SE _ 588, 
684, 39 WVa 631—Altmeyer v. 
Caulfield, 17 S.H 409, 410, 87 W. 
Va. 847 

76 Roberts v. Wilcock, 8 Watts & 
(Pa) 464, 470. 

77. Roberts v Wilcock, supra 

7& Warren Mfg. Co v. Hoffman, 62 


Wilcock, 8 Watis 


Co. v. Hoffman, 


Md 165, 170 

79. Lee v State, 58 SH 676, 677, 
2GaApp 481. 

80. Polk v. Lane, 4 Yerg.(Tenn.) 
86, 38. 

Sl. Succession of Carbajal, 36 So. 


41, 46, 111 La. 944 


AT—ATHLETIC 


least guilty of manslaughter,”®? “eight feet wide ‘at 
least,’ 83 “shall at least provide,”®4 and “shall pro- 
vide . . . at least one house of legislation.”%5 


At por. The phrase refers to securities and their 
value on sale,86 and implies a value in money, with 
legal tender 2s the standard §7 It has been defined as 
meaning a dollar in money for every dollar of se- 
coriiy;5§ at face value or for nominal value,®9 at 
their nominal amount for coin or 1ts equivalent ,9° 
at the rate of a dollar in money for a dollar in 
bonds;91 without discount or premium.9?2 


Other phrases- “At 1ts fair cash value,”93 “at 
its far value,’’94 “at its just, honest, equitable, or 
reasonable worth or price,’”®5 “at its true value in 
cash,”’96 “at most,’’97 “at not less than par,”9® “at 
their value,’’99 “gt the least,”! “at the rate of,'? “at 
the same rental,” and “at the same stipulated 
price.’"4 


7 Od.8 


ATAVUNOULUS. The brother of a great-grand- 
father’s grandmother, or a great-great-great-grand- 
father’s brother.’ 


ATAVUS. The male ascendant in the fifth degree; 
the great-grandfather’s or great-grandmother’s 
grandfather; a fourth grandfather.® 


ATHNTADO. In Spanish law, any act or step in 
a proceeding by a judge with insufficient jurisdic- 
tion or against the form or order provided by law; 
also any grave crime, excess, or wrong.? 


ATENUAOION. In Spanish law, the mitigation or 
duninution of the seriousness of a crime.10 


ATHA. In Saxon law, an oath; the power or privi- 
lege of exacting and administering an oath.11 


ence of a God12 The term connotes belief, as dis- 


ATAMITA. 
grandfather’s sister.5 


ATAVIA. In the civil law, a greai-grandmother’s 


grandmother. 


S32. State v Kennedy, 91 NC. 673, 
580—5 C.J p 1488 note 79 [a] (2) 


In the civil law, a great-great-great- 


ATHEIST. One who does not believe in the exist- 
tinguished from conduet 1% 


ATHLETIO. Of or pertaining to athletes or the ex- 


ercises practiced by them,1* as in the phrase “so- 


cial, sporting, or athletic organization.”16 


94 Nev—Steate v. Central Pac. R.J/4& Town of Lonoke v W Y. Brans- 


Co, 7 Nev 99, 103 


83. Roberts v. Wilcock, 8 Watta &|N ¥—Huntington v. Attrill, 33 NE 


8 (Pa) 464, 470. 

&& Metropolitan Life Ins. Co v 
Peeler, 176 P. 989, 948, 71 Okl 
238 


G5. Pitman v. Drabelle, 188 SW 
1055, 1057, 267 Mo. 78, Ann Cas 
1918D 601. 


Beope of restriction 

“The use of the words ‘at least’ 
ex vi termini is only a restriction 
against dispensing with one house 
of legislation, but does not forbid 
nor prohibit the use of more than 
one house of legislation ’—Pitman 
v. Drabelle, 188 SW. 1055, 1057, 267 
Mo. 78, Ann Cas.1918D 601. 


86. Ft Hdward v Fish, 60 NE 973, 
974, 156 N.Y. 868—5 CJ. p 1432 
note 8& 


87. Galloway v. Jenkins, 68 NC. 
147, 160—5 C.J. p 1482 note 88 
[a] 

&& Delafield v. Dlinois, 2 Hill (N 
Y) 1359, 1732. 

88. Hvans v. Tillman, 17 SE 49, 53, 
38 SC 238. 

9G. Webster D., quoted in Delafield 
v Qlinois, 2 Mall (N.Y) 159, 172 


ol. Ft Edward v. Fish, 560 NE. 973, 
974, 156 N.Y. 863. 


92. Smith v. BDider, 
617. 


93 Ankeny v. Blakley, 
488, 44 Or 78. 


15 Miss. 607, 


74 P. 485, 


544, 648, 118 NY 365 

“At its just, honest, equitable, or 
reascuabie worth or price” equivalent. 
-—-State v. Central Pacific R Co, 7 
Nev. 99, 103 
95. State v. Central Paafic R. Co, 

7 Nev. 99, 108. 
96. Ankeny v. Blakley, 74 P. 486, 

488, 44 Or 78 

“At its fair cash value” equivalent. 
—Ankeny v Blakley, 74 P. 485, 488, 
44 Or. 78. 


97. Warren Mfg. Co. v. Hoffman, 62 
Rid 165, 170 

96. Castle v. Kapena, § Hawa 27, 
29. 


68. Ankeny v. Blakley, 74 P. 485, 
488, 44 Or 78 


Construed as meaning at their true 
value in cash, and not their book 
value—Ankeny v. Blakley, 74 P 486, 
488, 44 Or 78. 


i. Courson v Parlier, 20 SE. 688, 
584, 39 W.Va. 6521—Altmeyer v 
Caulfield, 17 SH. 409, 410, 87 W. 
Va 847. 


& San Francisco Credit Clearing- 
House v MacDonald, 122 P. 964, 
966, 18 CalApp 212—5 GJ. p 1435 
note 33. 


3 OGonstrned to cover both the 
amount of the rent and the time 
of its payment.—Rosenbaum Estate 
Co. v. Robert Dollar Co., 161 P. 10, 
11, 81 Cal.App 576 
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ford & Son, 216 8.W. 88, 40, 141 

Ark 18. 

& Black LD 

& Black LD. 

7. Black LD. 

& Black LD 
The asoeniing line of lineal ances- 

try runs thus Pater, avus, proavus, 

abavus, atavus, tritavus. The sev- 
enth generation in the ascending 
scale will be tritavi-pater, and the 
next above it proavi-atavus.—Black 

LD 

8 Escriche Diccionario. 

10. Escriche Diccionario. See also 
Circumstancias Atenuantes [11 CJ. 
p 768 note 40]. 

ill. Black LD. 
Spelled also “atta,” “athe,” 

“atte.”——Black LD. 

12, Gibson v. American Mut. L. Ins. 
Co, 87 NY. 680, 583, 5 Transcr. 
“Christian” distinguished.—Hale v. 

Hiverett, 58 N.H. 9, 59, 16 4AmR 82 
‘“Deist” compared.—Hale v. Everett, 

53 NE. 9, 54, 16 AmR. 82. 

“Infidel” oompared.—Thuraton _v. 
Whitney, 2 Cush (Mass) 104, 110— 
Gibson v. American Mut L Ins. Co, 
87 NY. 580, 588, 584, 5 Transcr.App. 
26L. 

23. Gibson v. American Mut. I. Ina. 
Co, supra. 

1&4 Webster New Int. D. 

15 Century Club v U 5S, (CtLCL) 
12 F.Supp. 617, 630. 


and 


7 #C.d.8. 
ATIA. Hatred or ill-will.16 


ATILIUM. The tackle or rigging of a ship; the 
harness or tackle of a plow.17 


ATLANTIO. Demgnating, or pertaining to, the 
ocean which lies between Europe and Africa on the 
east and America on the west.18 


Atlantic Ocean. Geographically that branch of 
the general ocean which separates the continents of 
Europe and Africa from Amenecal9 In a particular 
connection, the term has been held to include all the 
waters between ports in Europe and America.20 


Other phrases: “Atlantic coast,’”’21 “Atlantic sea- 
board,”22 and “Atlantic trade.’’28 


ATLAS. In anatomy, one of the two top vertebrae 
of the neck, those at the base of the skull.*4 In 
geography, a bound collection of maps.*5 


ATMATERTERA. A great-grandfather’s grand- 
mother’s sister (atavia soror).76 


ATOMIZE. To reduce to atoms or atom-like par- 
ticles; pulverize; spray;2’ to reduce to atoms, or 
to a fine spray.28 
Atomized 

In ordinary use, “atomized” has a special and well- 
known meaning, and expresses the form that liquids 
assume when they are projected by a blast of air or 
gas or steam, breaking up the liquid into very small 


16. Black L. D. 

17. Black L. D. 

18. Webster New Int. D. See Mer- 
chants’ Mut. Ins. Co. v. Allen,|/25. Century D. 
(La) 7 SCt. 821, 822, 121 US. 67,\26. Black L. D 
30 L Ed. 858. 

19. The Orient, (CC.La) 16 F. 916, 


920, 4 Woods 255. ton fol 68 b. 


Callei by Bracton “atmatertera 
magua.”"—Black L. D., citing Brac- 


ATIA—ATTACH 


particles and carrying them along to their destina- 
tion.28 


ATOMIZER. As applied to liquids, an atomizer is 
a device that reduces them to a fine spray.20 


ATPATEUUS. The brother of a great-grandfather’s 
grandfather.81 


ATRAVESADOS. In Spanish literally, crosswise.®? 
In ordinary use the word has been said to mean at 
right angles.38 In maritime law, the Spanish term 
sigmfies athwart, at right angles, or abeam; some- 
times used as descriptive of the position of a ves- 
sel which is “lying to.’84 


ATBOOIOUS. Onutrageously or wantonly wicked, 
criminal, vile or cruel; extremely hemous; hence 
horrible, shocking.85 


ATROCITY. Great crnelty or reckless wickedness; 
enormity of crime; heinousness,®5 implying conduct 
that 1s outrageously or wantonly wicked, criminal, 
vile, crnel, extremely horrible and shockuing.37 


Phrases: “Extreme atrocity or cruelty,”2® and 
“vould commit the same atrocities.”’39 


ATROX INJUBRIA ASTIMATUR AUT LOCO, AUT 
TEMPORE, AUT PERSONA.‘ 


ATS. See Abbreviations 1 C.J.S. p 276 note 5. 
ATTAOH. The word “attach” is derrved remotely 


&4& Simon vy. Black Leake Lumber|/3l. Black IL. D. 
Co, 564 So 364, 356, 127 La. 1071 
—5 C.J p 1488 note 76. 


32. Velasquez Spanish-English D. 


33. The Hugo, (DC.N.Y.) 57 F. 4038, 
410. See also At ante p 164 note 
28. 


% Black L, D., citing The Hugo, 
supra. 


90. Merchants’ Mut. Ins Co v. Al-|oy wew Standard D, quoted in In|*™ State v. Wyman, 186 P. 1, & 


len, (La) 7 SCt. 821, 822, 121 US 
67, 30 L.Hd. 8658. 


21. New Haven Steam Saw-Mill Co 
v. Security Ins. Co, (D.C Conn.) 7 
BK. 847, 849. 


22. Fisheries Co. v. Lennen, (Conn.) 
180 F. 588, 585, 66 CCA. 79. 
indentations 
“The term ‘Atlantic seaboard,’ in 
seem to be broad enough to include 
such indentations in the coast as 
Delaware, New York, or Massachu- 
setts Bay, and, at least, such a loca- 


1039. 


“Impreguator™ sometimes 
tion Chesaneake ”,_Pisheries | m0us.—-Stearns-Roger Mfg Co. Vv. 
ie . a - Greenawalt, (C.CAColo.) 628 #F.(3d) 


Co. v. Lennen, (Conn.) 180 #%. 533, 
535, 66 CCA. 79. 


23. Merchants’ Mut. Ins Co v. Al- 


1033, 1039. 


re Preble, (Cust. & PatApp) 45 F. 
(2d) 1007, 1009. 


28 ‘Webster D., quoted in Stearns-/°@ State v. Wyman, 
Roger Mfg. Co v. Greenawalt, (C 
C.A Colo) 62 F (2d) 1088, 10389. 


a3. Graphic Arts Co, v. Photo-Chro- 
motype Hngraving Co., (C.C.A.Pa.) 
231 3. 146, 156. 

its ordinary interpretation, would/so, stearna-Roger Mfg. Co. v. Green- 

awalt, (CC.AColo.) 62 F.(2d) 1083,/88 Com. v. Gilbert, 42 N.H. 3386, 


56 Mont 600 Sea also State v. 
Staw, 116 A 425, 97 NJ.Law 349. 


186 BP. 1, 8, 
56 Mont. 600. 


37. Mass.—Commonwealth v. Guil- 
bert, 42 N.H. 386, 887, 165 Mass. 
45, 68, 69. 

Mont —State v. Wyman, 186 P. 1, 3, 
56 Mont. 600. 


337, 165 Mass. 465. 


synony-|38. State v. Wyman, 186 P. 1, 3, 56 
Mont. 600. 


#. <A maxim meaning “A wrong is 
considered atrocious, according to 


“Impeller” distinguished.—Stearns-|the place where, the time when, or 


len, (La.) 7 SCt 821, 822, 121 U.| Roger Mfg Co v Greenawalt, (CC. |the person against whom it is com- 


S. 67, 80 L.H4. 858. 


AColo) 62 F.(2d) 1038, 1039. 


mutted.”—Adams Gloss, 
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ATTACH 


from the Latin term “attingo,” and more immediate- 
ly from the French “attacher.”41 It has been de- 
fined as meaning to annex;‘? to bind, fasten, or 
tie;48 to connect with;4* also, in a somewhat differ- 
ent sense, to seize, take, take actual possession of, 
or to touch;!5 to take, seize, or lay hold on by moral 
foree, as by affection or interest; fasten or bind by 
moral influence. In a technical sense, the word 
has been defined as meaning to take or apprehend by 
commandment of a writ or precept commonly called 
an attachment.47 As distinguished from the narrow 
signification indicating a seizure on mesne process, 
discussed in the title Attachment, the word “attach” 
has a broad, recognized meaning and indicates any 
seizure of property for the purpose of bringing it 
within the custody of the court.‘ 


Attached 


A term describing the physical union of two oth- 
erwise independent structures or objects, or the rela- 
tion between two parts of a single structure, each 
having its own function.49 The word has been vari- 


41. Buckeye Pipe Line Co v Fee, 


7 C.J.8. 


ously defined;59 and its meaning necessarily varies 
as applied to attachment proceedings,51 crops,53 
exemptions or homestead mghts,5® school districts,54 
or the annexation of territory.55 In its most com- 
monly accepted meaning it embodies the idea of 
annexation, connection,®6 or the taking nto posses- 
sion;57 and has been defined as meaning adjacent ;58 
annexed ;59 connected with;59 and jomed to;52 also 
in another sense, having regard and affection for.& 
In a technical sense, the word has been defined as 
meaning held on mesne process.68 As used in par- 
ticular connections, “attached” may imply an ac- 
quisition of title to property,®4 or the initiation 
by proper proceedings of an inchoate right in land ;66 
or it may convey the conception of possibility of re- 
moval®6 or of detachment§? as well as of union; and 
is properly used to deseribe the relation between and 
function of the separate parts of a structure.68 Algo, 
in a particular context, the word may have refer- 
ence to a fixed time.89 


Phrases: “Additions attached,”79 “attached for 
judicial purposes,”?1 “attached in any suit,’72 “gt- 


davit of service of a notice, used to/60. Maisel v. Philadelphia Fire As- 


57 NE 446, 448, 62 Ohio St 643, 
718 AmSR. 748—5 CJ. p 1441 note 
17 [al 

42, Ellott Common School Dist No 
48 v. County Board of School Trus- 
tees, (TexCivApp) 76 S.W (2d) 
786, 789 

43. US—U 8S.v Union Pac R Co, 
(CC Kan) 61 F 148, 145 

Pa —Commonwealth v. Dumbauld, 97 
Pa. 293, 808. 


44. Albin v West Branch, 12 NW. 
134, 186, 68 Iowa 77—5 C.J. p 1441 
note 14. 


45. Buckeye Pipe Line Co v. Fee, 57 
NH 446, 448, 62 Ohio St 648, 78 
AmSR. 7483—5 C.J. p 1441 notes 
16—19. 

48. Century D. See In re Saralieff, 
(DCMo) 569 F (2d) 436, 487—In 
re Nagy, (DC Tex) 8 F (2d) 77— 
In re Bevelacqua, (DC.Mass) 295 
EB 868, 868—In re Siem, (DC 
Mont ) 284 F. 868, 871—In re Shan- 
in, (D C Mass) 278 F. 789, 740. 


47. Burrill I. D See also Attach- 
ment § 1 
“Tevy”" <dstungnuishel.—Tefft  v. 
Providence Washington Insurance 
Co, 32 A. 914, 19 RL 185, 61 Am 
SR. 761. 
48. In re Clark, (DCMich) ll F. 
(24) 640, 542—In re Safady Bros, 
(DC.Wis) 228 EF. 5388, 641. 


49. Black L. D, clting National 
Brake & Hlectric Co. v. Christensen, 
(Wis.) 229 BF. 564, 570, 144 CCA, 
24. 

“On, reverse side” not “attached” 
The woid “attached,” in an affi- 


designate a notice appearing on the 
reverse side of the affidavit, 18 1m- 
proper—-Black L D, citing Wood v 
Yearous, 140 NW. 363, 364, 159 Iowa 
211. 


50. Sun Lumber Co v Bredfield, 10 
P (2d) 188, 185, 122 CalApp 391 
—§ CJ. p 1442 notes 25-31. 


Sl. Buckeye Pipe Line Co. v. Fee, 
57 NB 446, 448, 62 Ohio St. 64), 
78 AmSR 748—5 CJ. p 1442 note 
25. 


52. State v. Green, 30 So. 898, 106 
lia 440, 441. 


5S. Sioux City & I F Town-Lot & 
Land Co. v. Griffey, (Iowa) 12 S. 
Ct 362, 364, 148 US 82, 86 LEd 
64—5 CJ. p 1442 note 28. 


5S tIowa—Albin v. West Branch 
Board of Directors, 12 NW. 134, 
136, 58 Iowa 77. 

Tex —Elliott Common School District 
No 48 v. County Board of School 
Trustees, (Civ.App) 76 S W.(2d) 
786, 789. 

65. Sadler v. Tatti, 30 P. 1082, 10838, 
17 Nev. 429. 


66. Albin v. West Branch, 12 N.W. 
134, 136, 58 Iowa 77. 

87. Conn—Hollster v. Goodale, 8 
Conn. 332, 334, 21 Am D. 674. 

Pa —Pennsylvania R. Co. v. Pennock, 
51 Pa. 244, 253. 

6S. In re Bridge Bonds, Rathff Tp, 
Johnston County, 128 P. 681, 682, 
35 Okl 192. 

59. Wiliams Mfg. Co. v. Insurance 
Co. of North America, 106 A. 657, 


659, 938 Vt. 161—5 CJ. p 1441 note|72. Howard v. Crandall, 
41, 
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soc, 69 NYS 181, 182, 59 App Div. 

461 

“Connected with” 
Wiliams Mfg. Co v Insurance Co. 
of North America, 106 A. 657, 659, 
93 Vt 161 


61. Montana Stables v. Union As- 
sur. Soc., 101 P. 882, 888, 58 Wash. 
274 


62. In re Siem, (DC Mont.) 284 F. 
868, 871. 


63. Howard v. Crandall, 89 Conn 
218, 216. 


64 Sun Lumber Co. v. Bradfield, 
(CalApp) 10 P (2d) 188, 186. 


65. Southern Pac R Co. v. Ambler 
Grain & Mulling Co., (C.C.A Cal) 
66 B.(2d) 6870, 673. 


66. Cohoes Iron Foundry & Ma- 
chine Co. v. Glavin, 179 NYS. 8657, 
858, 190 App Div. 87—Cutler Maul 
Chute Co. v. Crawford, 152 N.Y.S 
7650, 762, 167 App Div. 246. 


67. National Brake & Electric Co. v. 
Christensen, (C.C.A.Wis.) 229 F. 
564, 670. 


68 National Brake & Hlectric Co. v. 
Christensen, supra. 


69. Sup v. Cervenka, 163 N.HL 396, 
898, 381 TL. 459. 


70. Maisel v. Philadelphia Fire As- 
goc., 69 N.Y.S. 181, 183, 59 App. 
Div. 461. 


Tl. Sadler v. Tatti, 30 P. 1082, 1083, 
17 Nev. 429. 
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tached to or used in connection with the premises,”73 
“sttached to the building,”?* “attached to the pmn- 
ciples of the Constitution,’?5 “chattels attached 
. « « to a building,”76 “chattels attached . . . to 
realty,”77 “gear case attached to said frame,”78 
“growing thereon or attached thereto,”79 “imeum- 
brances which may have attached subsequently,’’80 
‘salary attached to the rank . .. at the date of 
his retirement,’’8! “to which a preemption or home- 
stead claim may not have attached,”82 “when part- 
nership property 1s attached,’”83 and “with boiler 
house attached.”’84 
Attaching 


The present participle of the verb “attach,” some- 
times used adjectively, as in the phrase: “Attach- 
ing ereditor.”85 


ATTAOHE. In international law, one attached to 
the suite of an ambassador, or a person attached to 
a foreign legation,®’ who, under particular circum- 
stances, has been held to be a diplomatic official ;87 
and also anyone recognized as a necessary adjunct 
to a court, tribunal, or office.88 


Phrases: “Commercial attaché,”®9 “officer or at- 
taché of the county,”59 and “person of the at- 
taché;”91 also “their clerks and attachés,”92 


ATTACH—ATTACHMENT 


ATTACHIAMENTA, Law Latin, attachment.®? 


ATTACHIAMENTUM. Law Latin, an attach- 
ment.94 


ATTAOHMENT. In a popular sense, it has been de- 
fined as meaning close adherence or affection; fidel- 
ity; regard; any passion or affection that binds 
a person.25 It has been said that it 1s a stronger 
word than “well disposed,” and, in a particular con- 
nection, umphes depth of conviction.96 Used in & 
mechanical sense, it has been defined as meaning 
something attached; some adjunct attached to an 
instrument, machine, or other object.97 As tech- 
nically used, signifying a seizure of property and 
bringing it into the custody of the court, the word 
18 defined and the subject matter fully treated in 
the title Attachment; and in Garmshment $§ 1, 11 
[28 C.J. p 16 notes 6-11, p 33 notes 97-2]. 


Attachment of privilege. In Enghsh law, a process 
by which a man, by virtue of his privilege, calls an- 
other to litigate in that court to which he himself 
belongs, and who has the privilege to answer there 98 

Attachment of the forest. One of the three courts 
formerly held in forests. The highest court was 
ealled “justice in eyre’s seat;” the middle, “the 
swainmote;” and the lowest, the “attachment.’29 


73. Shelton Holding Corporation v 
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ration, 191 N.B 8, 11, 264 N Y. 339 

74 Crocker-Wheeler Co v. Genesee 
Recreation Co, 1245 NYS 721, 724, 
140 App Div. 726. 


7%. In re Saralieff, (DC.Mo) 59 F 
(24) 486, 487—In re Nagy, (DC 
Tex) 8 F (2d) 77—~In re Bevelac- 
qua, (DC Mass) 295 F 862, 863— 
In re Siem, (DC Mont) 284 F 868, 
871—In re Shanin, (DC Mass) 278 
F 789, 740 See also Aliens §$§ 126, 
128. 


7@. Cohoes [ron Foundry & Ma- 
chine Co v. Glavin, 179 NYS 857, 
858, 190 App Div. 87—Cutler Mal 
Chute Co v Crawford, 152 N.YS 
7650, 752, 167 App Div. 246. 


Yr. In re Banos, (DCPa) 8 F 
(2d) 95, 96. 


7& National Brake & Blectric Co. 
v Christensen, (C.CAWis) 229 
BE. 564, 669. 


(24) 640, 542—-In re Safady Bros, 
(DC Wis) 228 ¥, 588, 641. 

& Willams Mfg. Co. v Insur- 
ance Co. of North America, 106 A 
657, 669, 98 Vt 161. 


86. Gilson v Carroll, (MoApp) 97 
S'W (2d) 146, 149. 


86. Adams Gloss, citing Baldwin 


R pp 280, 240 
87. G)irardon v Angelone, 254 NYS 
657, 669, 2384 AppDiv 351 #£=23See 


generally Ambessadors and Con- 
suls $§ 1, 2. 


88& Hilder v McDougald, 79 P 429, 
482, 145 Cal 740 


89. Guirardon v Angelone, 264 N Y.S 
657, 659, 284 App Div. 351. 


90. Noel v Lewis, 170 P 857, 859, 85 
CalApp 658. 


91. Nankivel v. Omsk All Russian 
Government, 197 NY.S. 467, 4732, 
208 App Div. 740. 


78. State v. Green, 30 So. 898, 106/9% Hider v McDougald, 79 P. 4329, 


La. 440. 
80. Sun Lumber 
(Cal) 10 P.(2d) 188, 185. 


Sl. Sup v. Cervenka, 168 NE. 396, 
898, 381 TL 459. 


432, 145 Cal 740. 


Co. v. Bradfield,|93. Black L D. 


Attachiamenta bonorum—a  dis- 
tress formerly taken upon goods and 
chattels, by the legal attachiators or 
balliffa, as security to answer an ac- 


82. Southern Pac R. Co. v. Ambler|tion for personal estate or debt— 
Grain & Milling Co., (CC ACaL) | Black L D. 


66 H.(2d) 670, 678. 


Attachiamenta de placitus corons 


&& In re Clark, (D.CMich.) 11 F |—attachment of pleas of the crown 


169 


—Black L D, citing Jewison v. Dy- 
son, 9 M. & W. 644. 

Attachiamenta de spinis et boscis 
—a privilege granted to the officers 
of a forest to take to thelr own use 
thorns, brusb, and windfalls, with- 
in their precincts —Black L: D. 


64 Adams Gloss., citing Bracton fol 

439 beg. 

Attachiamentum bonorum—an at- 
tachment or distress of go0ods.— 
Adams Gloss. 

Attachiamentum de spinis et boscis 
—an attachment of the thorns and 
wood —Adams Gloss. 

Attachiamentum forinsecum—a for- 
eign attachment, in English law, a 
process used to attach the goods of a 
foreign or absent debtor, found with- 
in some liberty or city, to satisfy 
creditors —Adams Gloss. 


95 Webster New Int D 


8G. In re Saraleff, (DCMo) 59 F. 
(24) 486—In re Bevelacqua, (DC. 
Mass) 295 EB 862, 863—In re Shan- 
in, (DCMass) 278 F. 789, 740. 


97. Webster New Int D_ See Pear] 
City Packet Co. v. Towery, 48 S.W. 
(2d) 1086, 184 Ark. 966. 


9& Black L. D 

A writ issued to apprehend a per- 
son in a@ privileged place.—Black I. 
D. 


99. Black L. D, 


is 
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Other phrases: “Attachment execution,”! “attach- ) Aliens §§ 126, 128); and also “attachments for its 
ment to the principles of the Constitution” (see | derrick.”? 


Williams v. Ricca, (Pa) 187 A. 
722, 723—~Joseph Melmck Building 
& Loan Ass’n, to Use of Melnick, 
v. Melnick, 178 A. 144, 8318 Pa. 120 
—Aarons v. Public Service Build- 


ing & Loan Ass'n, 178 A. 141, 143,;2 Pearl City Packet Co. v. Tow- 
$18 Pa. 113—Kennedy v. Agricul-| ery, 48 S.W.(2d) 1086, 184 Ark. 
tural Ins. Co, 30 A. 724, 165 Pa.| 966. 

179—Appeal of Lane, 105 Pa. 61, 61 
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ATTACHMENT 


This Title includes taking and keeping 1n legal custody property of defendants in civil actions as se- 
curity for payment of judgments that may be recovered against them therem; nature and scope of the rem- 
edy in general; 1n what cases and to and against whom it 1s allowed, and property subject thereto; giounds 
of attachment, and jurisdiction over and procecdings to obtain attachments; issuance, requisites, and val:d- 
ity of writs, warrants, etc , of attachment, andamendment thereof; levy or service, and proceedings inci- 
dent thereto, and lien of attachments; quashing, vacating, or setting aside writs, warrants, etc., of attach- 
ment, dissolution thereof or discharge of property from levy on giving security, and abandonment of 
attachment or of levy; claims of third persons to property levied on, mterventions, and trial of right 
of property; return of warrants, writs, etc.; liabilities on and enforcement of securities given to obtaim, dis- 
solve, discharge, etc, attachments; and liabilities of persons other than officers for wrongfully procuring 
issuance, levy, etc., of attachments 


Mattera net in thie Title, treated elsewhere In this work, see Descriptive-Word Index 
Analysts 
IL NATURE OF REMEDY, OAUSES OF AOTION, AND PARTIES, §§ 1-22 
Ii GROUNDS OF ATTACHMENT, §§ 23-70 
Ii PROPERTY SUBJECT TO ATTACHMENT, §§ 71-90 


IV. PROCEEDINGS TO PROCURE, §§ 91-179 
A. Jupmpicrioy, Venvr, asp AuTHOEITY 70 Issun, §§ 91-103 
B. Arvipavrrs anp AppiioaTion, §§ 104-144 
C. Arracement Boxp o8 Orner Sounry, §§ 145-179 


V. WRIT OB WARRANT, §§ 180-200 
LEVY OF ATTACHMENT, §§ 201-243 


VL 
VIL RETURN, §§ 244-253 

VIIL OREATION, NATURE, AND DURATION OF LIEN, AND PRIORITIES, §§ 254-279 
x. 


CUSTODY AND DISPOSITION OF PROPERTY, §§ 280-338 

In Genera, §§ 280-281 

Rienrs ayp Domes or Attacemia Orricsr, §§ 282~295 
DELIVERY TO REozIPror oR Barn, §§ 296-302 

Rexease on Seountry, §§ 303-317 

Satz anp Disposition of Prorgery on Proomens, §§ 318-335 
Procpspnies sy Trusraes on Avprtors, §§ 336-338 


HAON > 


x. OLAIMS OF THIED PERSONS, §§ 339-405 

A. Presenvarion anp Derermmmation oF Crams, §§ 339-366 
1. In General, §§ 339-348 
2. Actions or Proceedings io Establish Ttile or Recover Possesston, $3 349-366 

B. Cuamawrs Bown of Oraee Secunrry ron Possession oR Reimase oF Propuery, §§ 367 

392 

1. In General, 8§ 367-373 
2. Liabilities on Bonds, 88 374-392 

C. Ruoovmer or Damages ror Disrosszssion, §§ 393-405 
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XL DISSOLUTION, QUASHAL, OR VACATION, 8§ 406-480 
A. Iw Genmnan, §§ 406-428 
B. Jurispiction anp Form or Remepy, §§ 429-434 
C. Parsons Eyrrrep to Move op Puieap, §§ 435-446 
D. Pxoceepinas, §§ 447-469 
E. Exveor or Dissouution on Rerusan To Dissonve, aD Review THepeor, §§ 470-480 


XIL PROCEEDINGS IN MAIN ACTION, §8§ 481-499 


XU PROCEEDINGS IN AID OF AND EQUITABLE RELIEF AGAINST ATTACHMENT, §§ 500- 


602 


XIV. WRONGFUL ATTACHMENT, §§ 503-565 


A. Uspre Ineeaunar of Vom Process, §§ 503-515 
B. Umnper Recunan Process, §§ 516-565 

1. Leabslity, §§ 516-534 

2. Actions, §§ 535-565 


Sub-Analysis 


I. NATURE OF REMEDY, CAUSES OF AOTION, AND PARTIES—p 185 


ee Se 


Definition—p 185 

Nature and purpose—p 186 

What law governs—p 190 

Constitutional and statutory provisions—p 190 

Existence of or resort to other remedy—p 193 

—— Arrest as concurrent remedy—p 193 

Extraterritorial operation—p 193 

Causes of action or demands authorizing attachment—p 193 
—— Amount of claim—p 196 

-——— Demand for money or damages—p 196 


. -— Demand arising out of express contract—p 196 


—— Demand arising out of implied contract—p 199 
— Demand arising ex delicto—p 201 

—— Demand not liquidated—p 203 

— Demand not matured—p 204 

—— Contingent demand—p 206 

-—— Demand otherwise secured—p 206 

—— Statutory liabiulity—p 208 

—— Joining cause not authorizing with one authorizing attachment—p 208 
Persons entitled—p 209 

Persons liable—p 210 

-— Joint debtors or codefendants—p 212 


IL GROUNDS OF ATTACHMENT—>p 213 


§ 23. 
24, 


SSSRRR 


In general—p 213 

Absconding, absence or concealment—p 213 
—— What constitutes absconding—p 214 
-—— Nature of absence—p 214 

-——- What constitutes concealment—p 215 
—— Intended departure—p 215 
Nonresidence—p 216 

—— In case of joint debtors—p 217 
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I. GROUNDS OF ATTACHMENT—Continued 


§ 31. 
32. 


33. 
34. 
35. 
36. 
37. 
38. 


39. 


40. 
41. 
42. 
43. 
44. 
45. 
46. 
47, 
48. 
49. 


50. 


sl. 


—— Time at which ground must exist—p 217 

—— What constitutes residence or nonresidence—p 217 
— Acquisition of residence—p 218 
— Loss of residence—p 219 

Fraudulent transfer or disposition of property—p 219 

—— Intent of debtor—p 220 

—— Property whose transfer may afford ground for attachment—p 221 
—— Amount of property transferred or disposed of—p 221 
—— Time of transfer or disposition—p 221 

—— Necessity for injury to attaching creditor—p 221 

—— Insolvency of debtor—p 221 

—— What constitutes transfer in general—p 221 

-—— Sale—p 222 

—— Mortgage or pledge—p 222 

—— Judgments and executions—p 223 

—— Assignment for benefit of creditors—p 223 

—— Preference to creditors—p 223 

-—— Transfer to relatives—p 224 

—— Transactions in relation to exempt property—p 224 
—— Intended transfer or disposition—p 224 

Removal or concealment of property—p 225 

—— Intent of debtor—p 226 

—— What constitutes removal—p 226 

—— What constitutes concealment—p 227 

—— Intended removal—p 227 

Other grounds—p 227 

—— Acts in official or fiduciary capacity—p 228 

——— Criminal act in incurmng liabilty—~p 228 

—— Death of nonresident debtor leaving property in state—p 228 
—— Demand not otherwise secured—p 228 

—— Failure to pay for goods on delivery—p 229 

-—— Failure to pay for labor on performance—p 229 

—— Fraud in incurring hability—p 230 

-—— Jmpairment of security—p 232 

—— Insufficient property in state to satisfy demand—p 232 
—— Overdue instrument for direct payment of money, or book account—p 233 
—— Refusal to pay or secure debt—p 233 

—— Return of “not found” on ordinary process—p 234 
Evidence as to grounds—p 234 


. Wazver or loss of right to assert—p 243 


It, PROPERTY SUBJECT TO ATTACHMENT—p 244 


g 71. 


72 
73 
74, 
75 
76. 
17. 
78. 
79 
80 


In general—p 244 


. Personal property and interests therein in general—p 244 

. —— Pledged, mortgaged or encumbered personal property—p 245 
. —— Particular kinds of personal property—p 247 

. Real property and interests therein in general—p 251 


——- Exhaustion of personal property—p 252 


- —— Morigaged property—p 252 


—— Particular interests in real property—p 252 
Corporate stock—p 253 


. Interest under contract—p 254 
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Ht, PROPERTY SUBJECT TO ATTACOHMENT—Continued 


§ Equitable estate or interest in general—p 256 
Property held in trust—p 256 

Interest secured by lien—p 257 

Interest of heir or distributee—p 257 

Interest of devisee or legatee—p 257 

Rights of action in general—p 257 

Instrument or security for payment of money—p 258 
Property mm custody of the law—p 258 

Property fraudulently conveyed—p 260 

Property held jointly—p 260 
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IV. PROCEEDINGS TO PROOURE—»p 261 
A. Junispictiox, Vexoz, anp AurHorrry 70 Issur—p 261 


§ 91. Jurisdiction in general—p 261 

92. Necessity of presence of property—p 262 
93. Jurisdiction of subject matter of action—p 264 
94. Jurisdiction of principal action—p 265 
95. Jurisdiction of person of defendant—p 265 
96. Nature of jurisdiction on transfer of cause—p 265 
97. Jurisdiction 1n equity—~p 265 
98. Venue—p 266 
99. Objections and waiver thereof—p 267 

100 Authority and duty to issue writ—p 268 

101 —— Delegation of authority—p 269 

102. —— Order for attachment—p 269 

103. Disqualification of officer—p 270 


B. Arvipavrrs 4npD APPLIcaTION—p 271 


§ 104. Necessity—p 271 
105. Accompanying pleadings—p 272 
106. Who may make—p 273 
107. Who may take—p 273 
108. Time and place of making—p 274 
109. Operation and effect of affidavit in general—p 275 
110. Collateral attack on affidavit—p 275 
111. Form and requisites in general—p 276 
112. Mode of allegation—p 277 


113. —— Statutory language—p 277 

114. —— Affidavit on knowledge—p 278 

115. —— Affidavit on information and belief—p 280 

116. —— Reference to pleadings or papers—p 282 

117. Specific requisites, statements, and allegations—p 282 
118. —— Venue—p 283 

119. —— Entitling—p 284 

120. —— Identification and description of parties—p 284 
121. —— Nature or cause of action or demand—p 286 
122, —— Ownership of claim—p 288 

123. —— Identification of cause—p 288 

124 -—— Showing pendency of action—p 289 

125. -——— Showing as to claim or mdebtedness—p 289 
126. —— Showing grounds of attachment—p 295 
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IV. PROCEEDINGS TO PROCURE—Continned 


B. AFFIDAVITS aND APpPLICATION—Continued 


§ 127. ——~— Negation of improper motive—p 303 
128. —— Danger of loss or debt—p 304 
129. ——— Lack of security for indebtedness—p 304 
130 -—— Averments as to property of defendant—p 305 
131. Prayer—p 306 
132. —— Signature and verification—p 306 
133. —— Approval—p 307 
134 Examunation of plaintiff and indorsement on application—p 307 
135 Presentation and filing in general—p 308 
136. Producing evidence of debt—p 308 
137. Effect of delay after making—p 309 
138 lLaches of clerk or other officer—p 309 
139 Variance between affidavit and pleading—p 310 
140. Variance between affidavit and evidence—p 311 
141. Defects, objections, and waiver—p 311 
142. Effect of determination of insufficiency—p 316 
143. Amendments and supplemental affidavits—p 316 
144. Application in addition to affidavit—p 325 


Cc. Arracoment Bord on Orner Srouritry—p 326 


§ 145. Necessity—p 326 
146. Time for giving—p 327 
147. Form and requisites—p 328 
148. Liability on bond not in conformity to statute—p 329 
149. Amount—p 330 
150. Conditions—p 332 
151. Oblgee—p 332 
152. Obhgor—p 333 
153. Sureties—p 333 
154. Execution in general—p 334 
155. Signing and sealing—p 336 
156. Attestation and acknowledgment—p 337 
157. Justification of sureties—p 337 
158. Approval—p 338 
159 Amendment of insufficient bond—p 338 
160. Waiver of insufficient bond—p 339 
161. Additional or new security—p 340 
162 Deposit as security—p 342 
163. Liability on bond—p 342 
164. Rights and remedies of sureties—p 345 
165. Discharge of sureties—p 3-45 
166. Enforcement of liability—p 346 


167. Nature and form of remedy—p 346 

168 —— Right of action—p 346 

169. —— Conditions precedent—p 347 

170 Defenses—p 348 

171. —— Jurisdiction and venue—p 351 

172. —— Time to sue and lmuitations—p 352 

173. —— Parties, process, and appearance—p 352 
174. —— Pleading—p 353 

175. —— Evidence—p 358 
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IV. PROCEEDINGS TO PROCURE—Continued 
C. Amraceument Bonn of OrsEer Secunmry—Continued 


§ 176. 
177. 
178. 


— Trial—p 364 
—— Judgment—p 365 
-—— Appeal and error—p 366 


179. —— Damages—p 366 


V. WRIT OB WARRANT—p 376 


§ 180. 
181. 
182, 
183. 


Nature and necessity—p 376 

Time for issuance—p 376 

—— In vacation—p 378 

Issuance and record—p 378 

Form and requisites—p 379 

— Style of wnt—p 379 

—— To whom directed—p 380 

-——— Description of parties—p 380 

—— Recitals in general—p 380 

—— Recitals as to proceedings to procure attachment—p 381 
—— Recitals as to action in which writ issued—p 381 
—— Recitals as to amount of claim—p 381 

—— Recitals as to grounds of attachment—p 382 


. =— Commands to officer—p 382 


—— Description of property—p 383 


. -— Date, teste, signature, and seal—p 383 


—— Variance between writ and other papers—p 384 


. =— Defects, objections, and waiver—p 385 


—— Amendments—p 386 
Simultaneous writs—p 386 
Successive or alias writs—p 386 


VI LEVY OF ATTACHMENT—»p 388 


g 201. 
202. 
203. 
204. 
205. 


221, 


Necessity—p 388 

—— To acquisition of jurisdiction—p 388 

— To creation of lien—p 388 

Who may levy, and basis and duration of authority—p 388 
—— Particular officers—p 389 

—— Disqualification by interest—p 390 

Duty to levy—p 390 

—— On property subsequently acquired or discovered—p 390 
—— Where bond given to prevent levy—p 390 

Time of levy—p 391 

Order of levy—p 391 

Rights and powers of levying officer—p 391 


- -—— To what property levy confined in general—p 392 

. ——— Effect of specific directions to officer—p 392 

. —— Use of force generally—p 393 

. -—— Breaking or entering buildings and opening receptacles—p 393 
. Manner of levy in general—p 394 


—— Compliance with statutory requirements—p 394 


. o—— Necessity of openness and notoriety—p 395 
. ——— Notice of levy—p 395 


Levy on personalty—p 397 
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VI. LEVY OF ATTACHMENT—Continued 


§ 222. 
223. 
224. 
225. 
226 
227. 
228. 
229. 
230. 
231. 
232. 
233. 
234. 
235. 
236. 
237. 
238 
239. 
240. 
241. 
242. 
243. 


Service of writ or warrant—p 397 

Taking possession and removing property in general—p 398 
—— Shares of corporate stock—p 403 

Having property in view—p 404 

Mortgaged or pledged property—p 404 

Levy on realty—p 405 

Service of writ and description—p 405 

Declaration on premises in presence of witnesses—p 406 
—— Indorsement on writ—p 406 

—— Posting copy of writ or order upon property—p 406 
—— Filing and recording—p 406 

Levy on interest 1n land—p 407 

Levy on property held jointly—p 407 

Amount of property to be attached and excessive levy—p 408 
Inventory and appraisal—p 409 

Property levied on under other process—p 411 

Successive levies under same writ—p 412 

Effect of levy—p 412 

On title to property—p 415 

As satisfaction of debt or judgment—p 415 

—— Where effected by improper means—p 415 

Defects, objections and waiver—p 415 


Necessity—p 417 

By whom made—p 417 

To what court made—p 418 

Time for making—p 418 

Form and requisites—p 418 

Defects, objections, and waiver—p 422 
Amendment—p 424 

Recording—p 426 

Operation and effect of return—p 428 
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ATTACHMENT 


§1 


I NATURE OF REMEDY, OAUSES OF ACTION, AND PARTIES 


§ 1. Definition 

An attachment Is a proceeding to take a defendant's 
property into legal custody to satisfy a plaintiff’s de- 
mand. 


“Attachment,” as the term 1s used in this Title, 
may be defined as a proceeding, or the writ by 
which the purpose of such proceeding 1s accom- 
plished, the obyect of which 1s to hold property to 
abide the order of the court for the payment of a 
judgment in the event a debt shall be established? 
and in this meaning it is used to describe a security 
given by law to a plaintiff for the purpose of sat- 
isfying such judgment or decree as he may obtain,? 
st being procedural in its character? and a remedy 
or a part of a remedy for the collection of a debt.‘ 
In a broader sense the term 1s employed with ref- 
erence to the taking and holding of either a person 
or property on mesne process, subject either to the 
further order of the court or to final judgment in 
the case,5 but as so used with reference to the 
seizure Of a person, as distinguished from a seizure 


of property, it is discussed in other titles, the ar- 
rest of a defendant on mesne process in civil ac- 
tions having been considered in the title Arrest §§ 
23-86, while attachment in proceedings to punish 
for contempt will be treated in the title Contempt 
§§ 76-80 [13 C.J. p 68 note 33-p 72 note 5], and 
the attachment of a juror or a witness in order to 
secure his attendance will be treated in the titles 
Juries § 203 [35 CJ. p 305 note 53-p 306 note 61] 
and Witnesses § 29 [70 C.J. p 62 note 61—p 64 note 
11]. 


In its broader sense the verb “attach” is used 
with reference to any seizure of property for the 
purpose of bringing it within the custody of the 
court § 


Ancillary atiachment is an attachment sued out 
in aid of a suit already brought,’ a proceeding in 
aid of the personal action when the debtor has 
been served or has appeared in court so as to be 
lable to a personal judgment.® 


L. Wilder v. Inter-Island Navigation 
Co, (Hawai) 29 SCt 58, 211 U 
S 239, 68 L.Ed 164, 15 Ann Cas. 
127—6 C.J. p 28 note 1, p 29 notes 
2, 6. 

Writ issued at the institution of, 
or during the progress of, an ac- 
tlon commanding the sheriff or oth- 
er proper officer to attach the prop- 
erty, rights, credits, or effects of 
defendant to satisfy the demands of 
plaintiff —Beardsley v. Beecher, 47 
Conn. 408 

“An andillary proceeding to pre- 
serve intact the defendant’s title to 
the attached property so that 1t may 
be applied to the plaintiff's debt 
when established "—Stewart v Rock~ 
dale State Bank, (Civ.App) 52 SW. 
(2d) 915, 916, affirmed 79 SW (2d) 
116, 134 Tex. 481, 


2. Marsh v. Moore, 161 A 227, 238, 
52 RL 468—6 CJ p 29 note & 
Assignment for benefit of creditors 
distinguished see Assignments for 

Benefit of Creditors § 4 


Appointment of receiver distinguish- 
ed. 


“(1) An attachment issues, as it 
were, of right upon the application 
of the plaintiff, whilst the appoint- 
ment of a receiver lies largely in 
the discretion of the trial judge; 
(2) an attachment issues ex parte, 
‘whilst @ receiver can be appoint- 
ed only after a hearing of the other 
party; (3) an attachment inures ex- 
clusively to the benefit of plaintiff 
and gives him a preference over oth- 
er creditors, whilst a receiver in- 
ures to the benefit of all creditors 
alike and gives no preference to 


plaintiff, (4) an attachment protects 
plaintiff alone, whilst a receivership 
protects all creditors, and often even 
the defendant itself against the im- 
portunity of creditors, and (5) 
above all an attachment remains un- 
der sole control of plaintiff, who may 
persist in it or recall it as be thinks 
proper, whilst a receivership puts 
the property in the hands of the 
court itself for the benefit of all, and 
neither the duration of the receélver- 
ship, nor the acts of the recelver, are 
in any manner subject to the wish- 
es of the plaintif"—Uncle Sam 
Planting & Mfg Co v Reynand, 103 
So 276, 277, 157 La. 955 


3 State ex rel and to Use of St 
Loui, B & M Ry Co v Taylor, 
251 SW 888, 388, 298 Mo. 474, 
certiorari granted State of Missouri 
ex rel St Louis, B & M Ry Co 
v. Taylor, 44 SCt 182, 263 US 
696, 68 L.Ed 611, affirmed 45 SCt 
47, 266 US 200, 69 LHd 247, 42 
ALR 138388 


4 McInnes v. McKay, 141 A. 699, 
127 Me 110, affirmed McKay v. Mc- 
Innes, 49 SCt. 344, 279 U.S 820, 
738 Ld 975. 

As “action” 

A. proceeding by attachment to col- 
lect a debt 18 an action in the full 
legal sense of the word—Jacoby v 
Shafer, 105 Pa 610, 615—Allan v 
Partlow, 3 SC. 417, 418—6 C.J. p 31 
note 14 [hl]. 

&. Beardsley v. Beecher, 
408 
“The original purpose of an attach- 

ment is defined in Bouvier’s Law 

Dictionary as follows. “Taking into 
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47 Conn 


the custody of the law the person 
or property of one already before 
the court, or one whom it 18 sought 
to bring before 1t.””"=-Nicely v. Nice- 
ly, 8 Tenn App. 134, 136. 


Attachment to compel appearance 
was @ common-law writ called at- 
tachment or pone from its language, 
“pone per vadium et salvos plegios,” 
put by gage and safe pledges A B 
defendant, etc This was a writ, not 
issuing out of chancery, but out of 
the court of common pleas, being 
grounded on the nonappearance of 
defendant at the return of the org- 
inal writ, and thereby the sherif was 
commended to attach him, by taking 
gage, that is, certain of his goods, 
which he was to forfeit if he did not 
appear, or by making him find safe 
pledges or sureties, who were to be 
a@merced in case of his nonappear- 
ance This was the second process 
in an ordinary suit, then following 
the summons, and the first process 
in actions of trespass vi et arms 
or for other trespasses against the 
peace, such as deceit or conspiracy, 
where the violence of the wrong re- 
quired a more speedy remedy —Bond 
v Ward, 7 Mass i123, 5 AmD 328 
—Penoyar v. Kelsey, 44 NE 788, 150 
N.Y. 77, 34 LRA 248—6 CJ. p 80 
note 9. 


6 In re Safady Bros, 
228 EB. 538. 

Templeton v. Mason, 65 S.W. 25, 
107 Tenn 625—8 CJ. p 29 note 3. 
& Southern California Fruit Exch. 


v. Stamm, 54 P. 345, 9 NM 3861— 
6 C.J. p 29 note 4, 


(DC Wis ) 
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Ausiliary and judicial writs distinguished. In 
some jurisdictions a distinction 1s drawn between an 
original or judicial attachment and an auxiliary 
writ, in that a judicial attachment performs the of- 
fice of conferring jurisdiction on the court in which 
the creditor seeks satisfaction of his debt by seizing 
the debtor’s property located within the state, the 
piocceding being a direct one to give jurisdiction 
to the court both of the person and subject matter 
in controversy to the extent of appropriating the 
property seized to the satisfaction of the judgment 
for money which the plaintiff recovers, while an 
auxilary writ, when properly issued and served, 
merely enables plaintiff to hold, pending final judg- 
ment, property belonging to defendant out of the 
proceeds of the sale of which he would be entitled 
to have his judgment satsfied.® 

Foreign attachment is a process by which the 
property of a foreign debtor is attached for the 
satisfaction of a debt due from him to plaint:ff.1° 


“General” or “special.” There 1s, in the absence 
of a statutory definition to that effect, no division 
of attachment into “general” and “special,” or 
writs directed against all, or against particular, 
property only; the only kind of attachment is a 
writ in which the sheriff is commanded to seize the 
property of the debtor, generally, to satisfy the de- 
mand of the attaching creditor.11 

“Execution” distinguished. Attachment is a form 
of execution issued before judgment,12 or, as oth- 
erwise described, it is in the nature of a preliminary 
execution to secure satisfaction of plaintiff’s 
claim.18 The writs of attachment and execution 
are essentially different, however; the former 1s 
issued for the purpose of seizing property and hold- 
ing it in order that, if a judgment should be ob- 
tained, the property thus seized will be forthcoming 
to satisfy such judgment, while the latter is a writ 
issued for the purpose of enforcing a judgment 
that has been obtained.14 
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“Garnishment” distinguished. Generally speak- 
ing, garnishment is but a form of attachment look- 
ing to the impounding of debts due a defendant 
in a civil action for the recovery of money, pend- 
ing the rendering of final judgment therein, in 
effect the same as physical property capable of de- 
livery is seized to that end by ordinary attach- 
ment15 A garnishment, however, differs from an 
attachment in that i garmshment usually there 
ig no actual seizure of the property and no specific 
lien 1s acquired thereon.16 The result is that, while 
seizure of property under attachment may cause 
its entire loss or considerable injury, garnishment 
merely impounds the property in the garmishee’s 
possession and maintains its status quo until deter- 
mination of the main action1? Furthermore, gar- 
nishment proceedings are usually directed to per- 
sonal property.18 Garnishment proceedings have 
been held to be included within the term “attach- 
ment” as used in statutes generally,!® but are not 
within the meaning of a statute which has refer- 
ence to real estate only.20 


§ 2. Nature and Purpose 
a. Nature 


b. Purpose 


a. Nature 
(1) In general 
(2) Original or Auxiliary Process 
(3) Mesne or Final Process 
(4) Legal or Equitable Proceeding 
(5) In Rem or in Personam 


(1) In General 


Attachment is a purely statutory proceeding In dero- 
gation of the common law. 


Attachment to seize and hold the property of 
defendant for the payment of the debt to collect 
which suit is brought is a proceeding unknown to 
the common law. It had its origin in the civil 


® Farmers' Nat Bank of Stephen- 
ville v. Daggett, (Tex Com App.) 
2 SW.(2d) 834, 838, affirming Dag- 
gett v Farmers’ Nat Bank, (Civ 
App.) 259 SW. 198—6 C.J. p 28 
note 1 [h]. 


10. Stewart v Parnell, 8 PaCo. 604, 
605—6 CJ p 28 note 1 [sg]. 

Garnishment see Garnishment jg 1 
[a8 CJ p16 notes 811] 


il. Ornelag v. Silvan Newburger & 
Co., 72 So. 872, 189 La 832 


12, Stewart v. Rockdale State Bank, 
(Civ App) 52 SW (2d) 915, affirm- 
ed 79 SW (2d) 116, 124 Tex. 431 


4% Chinnis v Cobb, 185 SH 638, 
210 NC 104—Saliba v. Mother M 


Agnes, 136 SE 706,198 NC. 251—,17. 
6 CJ p 48 note 1 [f] 

Acquisition of title 
Attachment laws are legal modes 

of acquiring title to property by 

Operation of law—Chinnis v. Cobb, 

185 SH 638, 210 NC. 104. 

14& Okl—Mount v. Trammel, 175 P 
282, 78 Okl 96. 

Tex—J. M. Radford Grocery Co. v. 
Owenby, (Civ.App) 84 S W.(2d) 
885, 387. 

6 CJ. p 28 note 1 [1]. 


Robison v. La Forge, 17 P.(24) 
848, 170 Wash 678. 


1& Watson v. Goldstem, 222 NW. 
509, 176 Minn. 18. 


19. Me—Smith v. Smith, 115 A. 87, 
120 Me 879. 

Miss—¥First Nat. Bank v. Hllison, 99 
So 578, 185 Miss 42 

Okl.—Hgolf v. Rice, 246 P. 858, 117 
Okl. 284—Berry-Beall Dry Goods 
Co. v. Adams, 211 P, 79, 87 OkL 


54. 
15. Dean v Opdycke, 276 P. 545, 546, 
151 Wash. 504. Wash —Dean v. Opdycke, 276 P. 5465, 
151 Wash. 604. 


16. Watson v. Goldstein, 232 N.W. 
509, 176 Minn. 18—€ C.J. p 28 note 


1 [3]. 
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20. Watson v. Goldstein, 222 N.W. 
609, 176 Minn. 18, 
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law, and first arose in England in the form of a 
local custom of London merchants, out of which, as 
modified and extended by statute, has grown the 


modern law of attachment.?1 


The proceeding as it exists in the United States 
to-day 1s deemed to be a summary and extraor- 
dinary remedy in derogation of the common law 
and has been said to owe its existence entirely to 
statutory enactment,2? and it follows that no mght 
or title can be acquired by its exercise unless there 
has been a strict compliance with the provisions 


a. US—In re Dukes, (DC.DelL) 
276 & 724 
Or—Bankers’ Discount Corporation 


v Noe, 242 P. 610, 116 Or. 570. 
éC.J p 30 note 10. 


aa. US—NMiuller v Smith, (CCA. 
Mo) 1 F (2d) 292—In re Dukes, 
(DC Del) 276 & 724—Bucyrus Co 
vw McArthur, (D.C Tenn.) 219 F 
266 

Anz —Porter v. Duke, 270 P. 625, 34 
Anz 217. 

Idaho—Greene v. Rice, 186 P. 249, 
$2 Idaho 504 

Ind—J. S Cruse Realty Co v. Im- 
feld, 184 NE. 407 

Iowa —Olds v. Olds, 261 NW. 488, 
supplementing 260 NW. 1—EHd- 
wards v. Tracy, 212 N.W 317, 2038 
Iowa 1083. 

Me—McInnes v. McKay, 141 A 699, 
127 Me 110, affirmed McKay v 
McInnes, 49 SCt 844, 279 US 820, 
73 LEd 976. 

Masa—Lipsitt v. Walmsley, 1983 N 
. 793 

Mont —In re Stevenson's Hstate, 289 
P. 666, 87 Mont. 486—Daley v Tor- 
rey, 280 FP. 782, 71 Mont. 513— 
Duluth Brewing & Malting Co v. 
Alien, 149 P. 494, 51 Mont. 89 

N J—Levinson v. Seeman Bros, 166 
A. 680, 11 NJ Misc. 402—Black v. 
Himack, 166 A. 6138, 11 N.J Misc 
363. 

N Y.—Sicklick v Schasseur, 
Y.S. 279, 221 App Div 742 

Nev —Green v. Hooper, 167 P. 23, 41 
Nev 12 

Ohio—Meade v. Rice, 19 Ohio NP. 
(NS) 173. 

Or—Johnaon v. Curl, 384 P (2d) 976, 
denying rehearing 38 P (2d) 237 
RI—Hverett v Cutler Mulls, 160 

A. 924, 925, 52 RI $30 

Tex—Tanner v. Drake, (Civ App) 47 
S.W (2d) 455 

Va—Winfree v. Mann, 153 SE 887, 
164 Va 683 

6 CJ p 30 note 1L 


23. US—Harwood v. U. 8 Shipping 
Board Emergency Fleet Corpora- 
tion, (D.C Conn ) 300 F. 433. 

Cal—Anaheim Nat. Bank v. Kraemer, 
7 P (2d) 765, 120 CalApp. 63— 
Bentinck vy. Menott:, 275 P. 849, 
9% CalApp. 4098—Standard Auto 
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of the statute, or a substantial compliance in those 
states where it is provided that attachment statutes 
shall be liberally construed.2% 


(2) Original or Auxiliary Process 


mencing suit. 


of a suit,“4 the 


Sales Co. v. Lehman, 186 P. 178, 43 
Cal App. 763 

Del—Cantor v. Sachs, 162 A. 73, 18 
Del Ch 359 

Idaho American Fruit Growers v. 
Walmstad, 260 P. 168, 44 Idaho 
786. 

Ill—Rabbitt v. Frank C. Weber & 
Co, 1830 NE. 787, 297 Tl 491— 
Newport v. McPherson, 208 IIL. 
App 208. 

Ky —Glass v. Alcorn, 70 SW (2d) 
964, 254 Ky 16—Garnett v. Oliver, 
45 SW.(2d) 815, 242 Ky. 25— 
Colovas v Allen Motor Co, 45 8. 
W (2d) £09, 243 Ky. 93 

La—Smith v. Wilson, 128 So 682, 
18 LaApp 679, reversing 125 So. 
802, 18 La App 437 

Md—Guill v. Physicians’ and Sur- 
geons’ Bldg, 138 A. 674, 158 Mad 
$94. 

Miss -——Ringold v Goyer Co, 144 So 
706, 164 Miss. 261. 

Mo—vVittert v. Melton, (App.) 78 
SW (2d) 467—Trinidad Asphalt 
Mfg Co. v. Standard Onl Co., 258 
SW 64, 314 MoApp 115 

Mont —Jenkins v Furst Nat Bank, 
286 P. 1085, 78 Mont 110—Keith 
v Ramage, 214 P 326, 66 Mont. 
578—Duluth Brewing & Malting 
Co v. Allen, 149 P 494, 61 Mont 
89 

N.J—Little v. Long, 107 A. 413, 
93 NJLeaw 99—Hdwards v. Stein, 
119 A 6504, 94 NJEHq 261—Black 
v Hmack, 166 A 513, 11 N J-Mise 
368 

N.Y —Rome Trust Co v Cummings, 
206 NYS 1728, 123 Misc 884 

ND—Dickinson v Firat Nat. Bank, 
252 N.W. 64 

Ohio —Meade v. Rice, 19 Ohio N.P. 
(N.S ) 178. 

Or—Macleay Estate Co v. Churchill, 
284 P. 286, 132 Or. 68—Bankeras’ 
Discount Corporation v. Noe, 242 
P 610, 116 Or 5670—Murphy v. 
Bjelik, 169 P. 520, 87 Or. 329, re- 
hearing denied 170 P 17238, 87 Or. 
81 Or I11. 

Pa—wWolf v. Zentz, 5 Pa Dist. & Co 
276—Straussman v. Segal, 22 Pa 
Dist. 941, 41 PaCo. 561—Locke 
Regulator Co. v. Dragon Automo- 
bile Co., 35 Pa.Co. 639. 


187, 


Ordinarily, the attachment is a mere provisional 
remedy ancillary to an action, although in some juris- 
dictions it may also be used as an original process com- 


Although under some statutes an attachment may 
be made an original process for the commencement 


proceeding 1s usually a mere pro- 


Tex-—Nail wv Compton, (Com.App.) 
55 SW (2d) 10238, affirming (Civ. 
App) Butler v. Nail, 36 8 W (2d) 
307—Alidland Nat Bank v Gold- 
smith, (CivApp) 81 S.W (2d) 120 

Va—Fauquier Nat. Bank v Hasel- 
wood Savings & Trust Co., 182 SE 
568—Fauquier Nat Bank v. Haszel- 
wood Savings & Trust Co, 182 §. 
EH. 666 

6 CJ p 81 note 123. 


Statute applicable 

Provisions of the District Court 
Act concerning attachments provide 
@ separate and distinct mode of pro- 
cedure regaiding attachments issu- 
ing out of district courts, and at- 
tachments issued must be tested by 
whether thete has been compliance 
with the letter and spirit of the 
provisions of the act.—Nanuet Log- 
ging Co. v. Hanson, 186 A 673, 14 
N J Mise. 681. 


Validity determined under law 
“Since the suit by attachment is 
purely statutory, the validity of the 
attachment must be considered in 
the light of our statutory law’’-— 
Industrial Loan & Investment Co. v. 
Missouri State Life Ins Co., 3 S VV. 
(2d) 1046, 1048, 223 MoApp 1228. 


£4. US—Hoosier Veneer Co. v 
Trusts & Guarantee Co, (C.CA 


Ill) 2883 EF 1, certiorari denied 
Trust & Guarantee Co. v Hoosier 
Veneer Co, 48 SCt 97, 260 US 
738, 67 L Hd 489 

Pa—Longbotham v. Longbotham, 18 

PaCo. 460. 

6 CJ. p 31 note 18—p 34 note 32 

[da]. 

mm Donulsians 

(1) Under Code Pract arts 254, 
265, @ writ of attachment in the 
case of a nonresident is not merely 
@ conservatory writ, but the basis 
and foundation of the juriséiction, 
which cannot be acquired except un- 
der the very letter of the law— 
Latham v. Glasscock, 108 So. 100, 160 
La 1089—Pugh v. Flannery, 92 So. 
699, 151 La 1063. 

(2) “There are two classes of at- 
tachments: (1) Where the writ is 
merely incidental to a demand in 
personam, (2) where the proceeding 
1s in rem, operating only upon the 
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visional remedy, ancillary to an action commenced 
at or before the time when the attachment is sued 
out.25 Being of this nature, the attachment does 
not affect the decision of the case on the merits ;*6 
the right to recover judgment on the alleged 1n- 
debtedness and the right to attach the property of 
the debtor are entirely separate and distinct,27 and 
the judgment in the main action neither changes the 
nature, nor determines the validity, of the attach- 
ment.28 If the attachment be dissolved, this alone 
will not necessarily defeat the action;*9 although 
it has been said that the abatement of the main suit 
discharges the attachment and restores the property 
to defendant 20 

After a sutt has abated, it is not competent to 
sue out an attachment in that cause, because such 
affidavit and attachment must be sued out in a pend- 
ing cause.31 

Foreign attachment statutes are intended to com- 
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pel the constructive presence in court of defendant, 
who, by reason of his absence from its jurisdic- 
tion without a dwelling-place therem, cannot be 
served with a summons.®4 


(3) Mesne or Final Process 
The writ is mesne process. 
A writ of attachment is mesne and not final 
process.8% 


(4) Legal or Equitable Proceeding 
Attachment fs In general essentially a legal pro- 
ceeding. 

As a general rule attachment is essentially a 
legal proceeding, and is in no way appropriate to 
ascertain and settle equitable rights;?4 and in a 
case where, from a conflict of jurisdiction or from 
other causes, the remedy by attachment is not full 
and complete, a court of equity will have no power 


Bank of| Tracy, 212 N.W. 817, 203 Iowa 


property seized. In the first class, |Nev.—Nevada First Nat 


the proceeding is a conservatory 
process provided by law in aid of 
and to protect the creditors nght 
under certain circumstances in & 
suit against the debtor The citation 
is the basis of the action, with the 
attachment merely as an incident 
thereof In the second class, the 
action is unconnected with any per- 
sonal demand, and is binding only 
wpon the property seized The at- 
tachment itself 1s the principal de- 
mand, is the very foundation of the 
suit, and stands in the place of the 
citation required in ordinary proceed- 
ings "—Burgin Bros. & McCane v. 
Barker Baking Co., 95 So 227, 229, 
152 La. 10765. 


2 US—In re Stark, (DCNY.) 86 
E (2d) 280. 

Idaho.—W. G. Jenkins & Co v. Me 
Eenzie, 226 P. 1069, 89 Idaho 291. 

Hi—G. W. Bull & Co v Boston & 
M RR, 175 N.B. 887, 844 DL 11 

Ind—Boyer v. Meeks, 164 NBT. 601, 
88 Ind App. 450 

Ttlowa—-A. D Fletcher & Son v. Gor- 
don, 259 NW 204—Pickler v. Lan- 
phere, 227 NW. 6526, 209 Iowa 910 
—Hdwards v. Tracy, 212 N.W. 817, 
203 Iowa 1088. 

y—Garnett v Oliver, 45 S W.(2d) 
815, 242 Ky. 25. 

La —Poulan v. Gallagher, (App) 147 
So. 728, rehearing denied i148 So. 
511. 

Mass—Lipsitt v. Walmsley, 193 N.BL 
792 

Mo—Fields’ Estate, 6 8.W.(2d) 68, 
222 Mo App. 1051. 

Mont.—Daley v. Torrey, 280 P. 783, 
71 Mont. 513—American Surety Co 
of New York v. EKartowiltz, 166 P 
685, 54 Mont. 92—Duluth Brewing 
& Malting Co. v. Allen, 149 P. 494, 
52 Mont. 8&9, 


Tonopah v. Lamb, 271 P. 691, 51 
Nev 162. 

NC.—Pierce v. Mallard, 150 SE 
$42, 197 NC. 679——Bizzell v Mutch- 
ell, 142 SH 706, 195 NC. 484 

Or—Johnson v. Curl, 34 P.(2d) 976, 
denying rehearing 38 P.(2d) 237— 
Spores v. Maude, 158 P. 169, 81 
Or. 11 

Pa—Harkinson v. Harkinson, 16 Pa 
Dist, 861—McCarty v. Dougherty, 
4 Pa Dist 267. 

RiI—Everett v. Cutler Mulls, 160 A. 
924, 62 RI 330. 

§D—First Nat Bank & Trust Co of 
Vermillion v. Kirby, 253 N W. 616. 
Tenn-—Rosenbaum ov. Herron, 6& 

Tenn.Civ.App 680. 

Wash—State v. Superior Court of 
Spokane County, 187 FP. 708, 110 
Wash 49 

6 CJ. p 81 note 14 
“An attachment proceeding is a 

collateral process and not a multipbL- 

cation of suits against the debtor” 

—Roth v. Pechin, 108 A. 894, 896, 

260 Pa 4650. 


“Fhe necessary requisites for an 
attachment are: First, the pendency 
of an action on a contract, express 
or implied, for the direct payment of 
money; and, second, an outstanding 
valid summons issued in such ac- 
tion.”—American Surety Co. of New 
York v. EKartowitz, 166 P. 685, 686, 
54 Mont. 93. 


Party not brought in 

“Attachment” is a provisional rem- 
edy and does not bring party into 
court —Edwards v. Tracy, 212 N.W. 
817, 208 Iowa 1083. 


26. Ala—Rhodes v. Sewell, 109 So. 
179, 21 Ala.App. 441. 

Iowa —A. D. Fletcher & Son v. Gor- 
don, 259 NW. 204—Edwards v. 
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Nev—Nevada Furst Nat Bank of 
Tonopah v. Lamb, 271 P. 691, 51 
Nev 162 

N C.—Bizzell v. Mitchell, 142 SH 706, 
195 NC 484—Mohn vy. Cressey, 137 
SH 718, 198 NC. 568. 

6 CJ p 82 note 15. 


27. Mims v Garvin, 91 8.5. 239, 
106 SC 881. 


Method of citation immaterial 

In the absence of a statute to the 
contrary, the right to attachment 1s 
not dependent on the method of c- 
tation.—Poulan v. Gallagher, (La. 
App) 147 So, 728, rehearmg denied 
148 So. 51L 


28. Nal v. Los Angeles County Su- 
per. Ct, 108 P. 902, 11 CaLApp. 
27. 


29. Kan.—Boston v. Wright, 8 Kan. 
227. 

Miss—Holman vy. Fisher, 49 Muss. 
472. 

Neb.—Reed v. Maben, 838 NW. 252, 
21 Neb. 696. 


sO. Edwards v Tracy, 212 N.W. 817, 
203 Iowa 1088. 


31. Steele v. Harkness, 9 W.Va 138. 


32. Atlantic Refining Co. v. Fabian, 
2 PaDuist. & Co 16, 18. 

33%. Hdwards v. Tracy, 212 NW. 317, 
203 Iowa 1088—6 CJ. p 32 note 20. 

Execution distinguished see supra 
§ 1. 

3% US—Lafkowits v. Jackson, (C. 
CAMo) 18 F.(2d) 870. 

ii-——-Pearson v. Tucson Farms Co.,. 
204 Til App. 276. 

Or—Johnson v. Curl, 84 P.(2d) 975, 
denying rehearing 83 F (2d) 337— 
Spores v. Maude, 158 P. 168, 81 
Or. 11. 

6 C.J. p 83 note 41, 
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to pass any order to aid or perfect it,85 although 
the lien obtained by the levying of an attachment 
affords to plaintiff in attachment the footing req- 
uisite to enable him to maintain a bill in equity to 
set aside a fraudulent deed which impedes the op- 
eration of the wmt®& The question of whether an 
attachment may be had in proceedings in equity 
will be considered in section 8 b. 


(5) In Rem or in Personam 


Attachment proceedings partake of the nature both 

of a proceeding In rem and of an action in personam. 
Attachment is sometimes spoken of as being in 
rem ;:37 but, strictly speaking, this is incorrect, as 
a proceeding in rem is taken irrespective of parties 
and 1s binding on the whole world, while the at- 
tachment affects the particular debtor only and is 
binding on him alone,®® and the property 1s brought 
before the court merely in aid of the remedy against 
the individual sued.89 The fact is that the pro- 
ceeding by attachment is of a dual nature, partak- 
ing of the nature of a proceeding in rem and also 
of an action in personam.49 When no jurisdiction 
is obtained over the debtor’s person, the remedy 
partakes of the nature of a proceeding in rem, in 
that it proceeds against the property in the custody 
of the court and the judgment binds such property 
only; but where jurisdiction of the debtor’s per- 
son is obtained, either by personal service or ap- 


85. McPherson v. Snowden, 19 Md /4%. Rederiaktiebolaget Amie v Uni- 
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pearance, the action in which the proceeding is 
had 1s, ordinarily, in personam and a personal judg- 
ment 1s rendered without regard to the attach- 
ment#1 Accordingly, the fact that property was 
attached for security does not affect the character 
of the main action as a personal one where there 
was personal service therein.*2 


b. Purpose 


The purpose of attachment Is to compel defendant’s 
appearance and secure a contingent Ilen on his property. 
Originally, the purpose of the attachment laws 
seems to have been simply to compel the appearance 
of a debtor over whose person jurisdiction could 
not be obtained by ordinary process ;4% but at an 
early date the remedy was generally extended by 
statute so as to serve the double purpose of com- 
pelling defendant’s appearance and securing to 
plaintiff the benefit of such judgment as he might 
recover.44 Under the present statutes, in most ju- 
risdictions, the chief purpose served by the remedy 
is to secure a contingent lien on defendant’s prop- 
erty until plaintiff can, by appropriate proceedings, 
obtain a judgment and have such property applied 
to its satisfaction,*5 or to make some provision for 
unsecured debts 1n cases where the means of sat- 
isfaction thereof are liable to be removed beyond 
the jurisdiction, or improperly disposed of or con- 
cealed, or otherwise placed beyond the reach of 


firmed and certified questions an- 


1976 C.J. p 82 note 22 


36. Allen v. Richman, 61 A. 1706, 
70 NJEq 855. 


37. Clark v Louisville & N. R. Co, 


versal Transp. Co, (NY) 245 F. 
282, 1657 CCA. 474 

43. Longbotham v. Longbotham, 18 
PaCo. 4640—6 CJ p 84 note 31 


130 So 3802, 158 Miss. 287—6 C/44& Mohn v. Cressey, 187 SH. 718, 


J. p 88 note 26. 

“a foreign attachment is primarily 
@ proceeding in rem ”—Naszareth Ce- 
ment Co. v. Union Indemnity Co, 177 
A. 64, 66, 116 Pa Super. 506. 


38. Ala—Spokane Hxch, Nat. Bank 
v. Clement, 19 So. 814, 109 Ala 270 
ND—Rhode Island Hospital Trust 
Co. v. Keeney, 48 N.W. 341, 1 N. 
D. 411. 
€CJ. p 88 note 26. 
33. Bray v. McClury, 55 Mo. 128. 
In Tennessee, attachment is not 
@& proceeding strictly in rem, 1t be- 
ing always necessary to make the 
property owner a party to the suit 
wherein the property 1s sought to 
be attached—Fischer Lime & Ce 
ment Co. v. Kaucher, 61 S W.(24) 
492, 164 Tenn. 657—Warner v. A 
H. Yates & Co., 102 S.W. 92, 118 
Tenn. 560 


4. Eines v. Fulton, 140 SH. 587, 


198 NC 6568—6 CJ. p 34 note 32 

Foreign attachment 
The purpose of the Pennsylvania 

statutes providing for foreign attach- 

ments 18 twofold: First, to compel 
the appearance of the debtor, and, 
second, to render his effects within 
the state subject to the demands of 

creditors —Nazareth Cement Co. v 

Union Indemnity Co., 177 A. 64, 116 

Pa Super. 606—6 C.J. p 84 note 82 

[a]. 

4. lowa—Hdwards v Tracy, 212 N. 
W. 817, 203 Iowa 10838 

Kan—Farmers’ & Merchants’ Nat. 
Bank v. Sprout, 179 P. 301, 104 
Kan, 348. 

La—Poulan v. Gallagher, 147 So 723, 
(App.) rehearing denied 148 So. 
S11. 

Me—McInnes v. McKay, 141 A. 699, 
127 Me. 110, affirmed McKay v 
MeoInnes, 49 SCt 844, 279 US 820, 
78 L.Bd 976. 


104 W Va. 561—6 CJ. p 88 note 28.) ar.0h--Feldman v. Preston, 160 N. 


41. Allen v. Rouseville 


Cooperage| W. 655, 194 Mich 352 


Co, 161 SH 50, 157 Va. 855—6 C | N Y.—Matthews v Matthews, 206 N 


J. p 83 notes 29, 80. 


¥.8. 587, 210 App Div. 
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652, af- 


swered 147 NE 237, 240 N.Y. 28, 
88 ALR 1079. 


N C—Bizzell v Mitchell, 142 8S. 
706, 195 NC. 484 


ND—Morton v Stensby, 282 N.W. 6, 
59 ND 1784 
6 CJ p 84 note 83. 


“An attachment only serves the 
purpose of seizing the attached prop- 
erty and bringing it into court for 
the purpose of subsequent disposi- 
tion.” —Hunt v. Starks, 75 S.W.(2da) 
787%, 789, 266 Ey 120—Marcum v. 
Edwards, 205 SW. 798, 800, 181 Ky. 
683. 


“The office of the writ of attach- 
ment is to impound and bring into 
the custody and jurisdiction of the 
court the property against which 
rights are asserted "—Arnstein Real- 
ty Co. v. Williams, 40 SW.(2d) 1007, 
1008, 168 Tenn. 69. 


Attachment against nonresidents 

The purpose of the law authorizing 
attachments against property of non- 
residents, 1s to furnish resident cred- 
itors a@ process whereby they may 
enforce their demands against non- 
resident debtors, at least to the ex- 
tent of the property seized —-Bur- 
gin Bros & McCane v. Barker Baking 
Co., 95 So. 227, 152 La. 1067. 


creditors #6 It is not the purpose of an attachment 
to deplete the fund or pay out the property at- 
tached, or its proceeds;47 and the security provid- 
ed is not for the debt, but for the satisfaction of 
the judgment which results from the prosecution 
of the action, and it is given to the creditor by law, 
not by voluntary action of the debtor.48 Attach- 
ment is not a proper remedy by which to recover 
specific property.4® 


§ 3. What Law Governs 

The law of the forum controls the validity and effect 
of attachment proceedings as to property within the Ju- 
risdiction. 

As remedies are governed exclusively by the laws 
of the place where they are prosecuted, the validity 
and effect of attachment proceedings must be deter- 
mined by the laws of the state in which they are 
brought, provided the property attached is within 
the jurisdiction of such state.59 Accordingly, 
where land of a nonresident has been attached in 
proceedings commenced in the state in which the 
land was situated, such nonresident cannot, in a 
subsequent action by him in the state of his domi- 
cile, obtain relief under the attachment laws of 
the Jatter state.51 


§ 4. Constitutional and Statutory Provisions 


a. In general 

b. Construction 

c. Restrospective operation 
d. Repeal 


a. In General 


The remedy of attachment belng statutory, ft Is ordl- 
narlly within the power of the legislature to Impose such 
limitations and restrictions on :t as It may deem proper. 


The remedy by attachment, beimg, as has been 
seen in section 2, of purely statutory creation and 


46. Fulwider v. Benda, (S.D.) 253;52. Idaho—Greene v. Rice, 186 P. 
249, 323 Idaho 504 


N.W. 154. 
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origin, it is within the legislative power, subject to 
such restrictions as may be imposed by the provi- 
sions of the state and federal constitutions, to de- 
termine the actions in, and the conditions under, 
which it may be resorted to and to place such re- 
strictions and limitations on the mghts of attaching 
creditors as may be deemed advisable,5? the nght 
to the remedy not being absolute.55 ‘Thus, statutes 
have been upheld which permit the remedy in ac- 
tions for the direct payment of money by reason 
of a breach of contract, but do not afford the 
remedy in cases of breaches of a different char- 
acter ;54 or which authorize attachments in chan- 
cery against the property of nonresidents,§5 or at- 
tachments against nonresidents alone,56 or attach- 
ment without the requwrement of an affidavit or 
bond ;57 or permit nonattaching creditors to share 
pro rata with attaching creditors, where the pro- 
ceeds of defendant’s property are insufficient to pay 
all judgments against him.58 


b. Construction 


(1) Strict construction 
(2) Liberal construction 


(1) Strict Construction 


In some Jurisdictions statutory provisions affording 
the right to attachment, as distinguished from those pro- 
viding the means by which attachment may be resisted, 
are to be construed strictly. 

Attachment being an extraordinary and summary 
remedy in derogation of the common law, the courts 
will usually, in the absence of any statutory re- 
quirement to the contrary, construe the statutes 
strictly in favor of those agamst whom the pro- 
ceeding is employed, both as to the subject matter 
of the attachment and the method of enforcing the 
remedy, and will exact of plaintiff a strict com- 
pliance with all the statutory requirements.59 


Innes, 49 SCt. 844, 279 U.S. 820, 
73 LEA 9765. 


a7. Matthews v. Matthews, 206 N|Me——MoInnes v. McKay, 141 A. 699,/55 Greene vy, Rice, 186 P. 249, 32 


YS. 537, 210 App.Div. 652, affirm-| 127 
ed and certified questions answer~ 
ed 147 NE 287, 240 NY. 28, 38 
ALR. 1079. 

48. HEiverett v. Cutler Mulls, 160 /{ 
924, 52 RI. 330. 


@#. Ark.——Gates v. Bennett, 33 Ark. 


78 L.Ed 976. 


127 Me 110, 


La—Hanne v Loring, 11 Mart 276. 
Mich —Mendelsohn v. Smith, 27 Mich 
2. 


Wall.(U.S ) 307, 18 Ld 599—6 G| 111 Miss. 449. 


Me 110, affirmed McKay v. 
McInnes, 49 SCt 344, 279 U.S. 820, 


53. McInnes v McKay, 141 A. 699, 
affirmed McKay v. Cal—Standard Auto Sales Co v. Leh- 
McInnes, 49 SCt 844 279 US. 
820, 73 L.Hd. 975 
475 5&4 Greenebaum v. Smith, 197 P. 675, 
51 CalApp 692, error dismissed 
Smith v Greenebaum, 44 SCt. 882, 
264 US. 599, 68 L.Ed 869 


60. Green v. Van Buskirk, (NY.) 5 55. Dinwiddie v. Glass, 71 So. 745, 


Idaho 604, 


5. US—U. v. Pacific Forward- 
ing Co, (DC.Wash) 8 F Supp 647. 


man, 186 P. 178, 43 Cal App. 763. 
Del —Woods v. Spoturno, 188 A 319. 
Ky—Clolinger v. Callahan, 268 S. 

W. 700, 204 Ky 33. 

N ¥.—Nolan v. Louis Workman Co., 
2641 NYS 6534, 146 Misc. 99— 
O’Hora v. Tarby, 253 N.Y.S. 646, 
141 Mise. 402. 

6 C.J. p 86 note 46. 


J. p 87 note 57, p 286 note 18 [a],|/5& Clark v. Lowsville & N. R. Co./mm aishema 


p 307 note 65. 


61. Brand v Eubank, (Tex Civ.App ) | 87. 
81 S.W.(2d) 1028, error dismissed. 


130 So. 302, 158 Muss. 287. 


MoInnes v. McKay, 141 A. 699,| extraordinary remedy, the 
127 Me, 110, affirmed McKay v. Mc-| authorizmg 


(1) Attachment being a harsh and 
statutes 
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The remedy must be closely confined within the 
lamits assigned by the legislature and cannot be ex- 
tended by implication beyond the terms of the stat- 
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struction.&4 


ute creating i1t,69 but the court will not push the 


strict construction so far as to nullify the beneficial 
intent of the statute and leave the creditor remedi- 
less 61 No presumptions will be indulged in sup- 
port of an attachment where there 1s an apparent 


departure from the statute,®? but 


must on their face show affirmatively that the re- 
quirements of the statute have been complied 


with.68 


construed strictly in favor of those 
against whom they are employed — 
Hermck v. Herrick, 65 So. 146, 186 
Ala. 489. 

(2) In an early case a general 
atatutory declaration that “the at- 
tachment law of this state shall not 
be mgidly construed” was applied in 
the case of an act making the rem- 
edy available in a suit in chancery. 
—Flake v. Day, 22 Ala. 132 


(3) Under the aforementioned stat- 
ute, it was said that the remedy as- 
sumed @ more favorable attitude than 
theretofore in the system of juris- 
prudence —Pearsoll v. Maddlebrook, 
2 Stew & P. 406. 


in Texas 

(1) Attachment proceedings are 
strict: juris and a complance with 
the requisites of the statute is es- 
sential to their validity —Massman 
v. Snyder, (CCA) 87 F (3d) 825, 
affirming (DC) 27 F.(2d) 642—Kul- 
dare Lumber Co v. Atlanta Bank, 
41 SW. 64, 91 Tex. 95—Givens v. 
Taylor, 6 Tex 815—Wooster v. Me- 
Gee, 1 Tex 17—Sloo v. Powell, Dall. 
467. 

(2) On the other hand, 1t has been 
held that, under a general statutory 
provision that attachment proceed- 
ings shall be liberally construed to 
effect their objects and promote jus- 
tice, strictness in attachment pro- 
ceedings 1s exacted only so far as 
to require substantial compliance 
with the material provisions of the 
law —Lewis v. Stewart, 62 Tex. 352 


(3) Any material variation from 
the letter of the law will vitiate all 
subsequent proceedings—Burch v. 
Watts, 37 Tex 185—Raquet v. Nixon, 
Dall. 386—Whiutley v. Jackson, 1 Tex. 
App Civ Cas. § 574. 

(4) Every uncertainty must be ex- 
plained, 1f at all, by the proceedings 
themselves —Focke v. Hardeman, 2 
S.W. 863, 67 Tex. 173. 

(5) There should be an exact and 
literal compliance with the statutory 
requirements.—Caldwell v. Haley, 8 
Tex. 817. 


6u. Ponsonby v. Secramento Subur- 
ben Fruit Lands Co, 291 FP. 167, 
210 Cal. 229—6 C.J. p 36 note 47. 


the proceedings 


4 


A stainie providing means for resisiing an at- 
tachment is not subject to the rule of strict con- 


(2) Liberal Construction 


In some Jurisdictions, elther by express legislative 
requirement or by judicial interpretation, a liberal con- 
struction Is afforded to attachment statutes. 


In a number of jurisdictions, under express pro- 
vision of the statutes, attachment laws are liberally 
construed,®5 while in other states the courts, hav- 


ing regard to the intention of the legislatures, have 


61. Porto Rico—Crusz v. Inmarte, 29 
Porto Rico 904 

$D—Fulwider vy. Benda, 253 NW. 
154 

6 CJ p 87 note 48. 


2. N.¥—Smith v Union Milk Co, 
24 NYS 79, 70 Hun 348, affirmed 
87 NE] 827, 148 NY 622. 

Tex—Focke v. Hardeman, 32 SW 
863, 67 Tex. 1723 

Wis —Lederer v Rosenthal, 74 N.W. 
971, 99 Wis 285. 

6 CJ p 87 note 49. 


63. Coward v Dillinger, 66 Md 69 
—§ CJ. p 37 note 50 


@& Ark—Mhitchell v. Woods, 11 Ark. 
180 

Tex—Sydnor v. Chambers, Dell 601 

6 C.J. p 87 note 561. 


6S. Miller v. Alaska-Canadian O11, 
ete, Co, 4 Alaska 439. 


In Georgia 

(1) The old doctrine of strict con- 
struction is intentionally overturned 
by a statute providing that a sub- 
stantial compliance with its provi- 
sions shall be sufficient— Force v. 
Hubbard, 26 Ga 289—lIrvin v. How- 
ard, 87 Ga. 18—Kennon vy. Evans, 36 
Ge. 89. 


(2) Formerly attachment laws 
were construed strictly—Force v. 
Hubbard, supra—Clark v. Tuggle, 18 
Ga. 604—Mills v Findlay, 14 Ga. 280 
—Levy Vv. Millman, 7 Ga 167. 


im Iows 

(1) Under atatutes expressly so 
providing, attachment laws are Lib 
erally construed —Farmers’ and Mer- 
chants’ Bank of Aurora v. Wells & 
Potter, 179 NW 888, 189 Iowa 1312 
—Donnelly v. Dripps, 167 NW. 102— 
Magoon v. Gillett, 6 N.W. 181, 54 
Iowa 64 


(2) Prior to the enactment of the 
statute, a strict construction was re- 
sorted to—Tiffany v. Glover, 3 
Greene %887—Musgrave v. Brady, 
Morr. 4b66—Willme vy. Jones, Morr. 
97. 


(8) The doctrine of strict construc- 
tion 18 not to be carried to an ex- 
tent operating to suspend the law 
and leave attaching creditors rem- 
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ediless —Bretney v. Jones, 1 Greene 
366. 


In Mississippi 

(1) Under statutory provisions re- 
quiring the attachment lew to be 
construed in the most liberal manner, 
the court will consider whatever is 
the fair meaning of the law and, 
where necessary, will expound it 
differently from its letter in order 
to preserve its intent-—Saunders v. 
Columbus L, etc, Ins. Co., 48 Miss 
688—Augusta Bank v. Conrey, 28 
Miss. 667—Bryan v. Lashley, 21 
Miss 284—Dandridge vy. Stevens, 26 
Miss. 728 


(2) The fact that the statute does 
not in terms apply to antecedent 
transactions will not prevent the 
court from giving it a retroactive ef- 
fect—Green v. Anderson, 39 Muss. 
359 


(8) All the provisions of the stat- 
ute must be strictly observed —Ran- 
kin v Dulaney, 43 Miss 197—Wolley 
v. Bowle, 41 Miss 653—Foster v. 
Simmons, 40 Miss 585—Robertson v. 
Johnson, 40 Miss 500—Gates v Fiint, 
89 Miss. 365—Roy v. Heard, 38 Miss. 
544—Jefferies v Harvie, 38 Miss 97 
—Hopkins v. Grissom, 26 Miss 143. 


(4) The fact that an affidavit does 
not pursue the precise language of 
the statute 1s not ground for quash- 
ing the attachment where the sense 
is the same—Lee v. Peters, 9 Mies. 
508 


In Hew Jersey 

(1) Under its express terms, the 
attachment statute must be Iliberal- 
ly construed in favor of creditors.— 
Lastowski v. Lawnicki, 179 A 266, 
115 NJLaw 280—Devian v. Wells, 
47 A. 467, 65 N.JI Law 218—Jereey 
City v. Horton, 388 NJ.Law 8s— 
Thompson v. Hastburn, 16 N.J Law 
100. 


(3) On the other hand, it has been 
said that the mght should not be ex- 
tended by construction —Pullinger 
v. Van EXmburgh, 16 NJ.Law 457— 
Levinson vy. Seeman Bros., 166 A. 630. 
11 N.J Mise. 402. 


In Ghio 
(1) Under a general provision of 
Gen.Code § 10214, to the effect that 


§ 4 


inclined to adopt liberal construction independently 
of express statutory provisions.66 In any case, 
however, a person seeking the benefit of this sum- 
mary remedy must bring himself clearly within 
the material provisions of the statute.®7 

The policy of mesne attachment should be ad- 
justed to other policies, and, in ascertaining the leg- 
islative will, notice should be taken of conflicting 
policies. 68 


c. Retrospective Operation 


A remedy created by an attachment statute may, In 
the absence of a showing of a contrary statutory Intent, 
be resorted to as to acts before ite enactment. 


It has been held im some cases that a statute 
giving the remedy by attachment, in cases where 
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it had not previously existed, may operate retro- 
spectively so as to embrace acts committed before 
its passage ;9 but, when the statute is not intend- 
ed to be retroactive, it will have no effect on pro- 
ceedings commenced previous to its going into 
operation.70 


d. Repeal 


An attachment statute may be expressly or impliedly 
repealed, although vested rights will be protected. 


An attachment statute may, like any other statute, 
be repealed by implication, where the legislature 
enacts a subsequent statute inconsistent there- 
with,?1 but the general rule that repeals by im- 
plication are not favored applies to such statutes, 
so that the earlier statute will not be held to be 
repealed, where the provisions of the later statute 


the remedial provisions of the code 
shall be liberally construed, and that 
the common-law rule of strict con- 
struction of statutes in derogation 
thereof shall have no application to 
remedial statutes, attachment laws 
must be liberally construed.—Smith 
v. Buck, 162 NE 3883, 119 Ohio St 
101, 61 ALR. 18438—Hart v. Andrews, 
182 NE. 846, 103 Ohio St 218— 
Weirick v. Mansfield Lumber Co, 117 
NE 3862, 96 Ohio St 886—Bridge 
v. Ring, 157 N.H. 496, 25 Ohio App 
149 


(2) On the other hand, it has been 
held that attachment, being an ex- 
traordinary remedy, the provision of 
the statute allowing it should be 
strictly construed—Taylor v. Mc 
Donald, 4 Ohio 149—West Side Mo- 
tor Co. v. Politz Bros, 161 NE. 232, 
27 Ohio App 116—Humphrey iv. 
‘Wood, Wright 566—Orlopp v Schuel- 
ler, 26 Ohio CurCt. 187—Hoyman v 
Beverstock, 8 Ohio CirCt. 478, 4 
Ohio Cir Dec, 491—L, L, LeVeque Co 
v Ross, 81 Ohio NP.(NS) 185— 
Meade v. Rice, 19 Ohio NP (NS) 178 
—Harrs v. Cincinnati, Hamilton & 
Dayton Ry Co, 5 Ohio NP.(NS) 
178 


In Zennessee the attachment law, 
by express direction of statute, is 
liberally construed.—Nethaus v. C B 
Barker Construction Co, 186 SV. 
461, 185 Tenn. 382, Ann Cas.1918B 
28—6 CJ. p 37 note 52 


66. Guilna v. Bax~ker, 254 P. 169, 78 
Mont. 843—6 CJ. p 37 note 53. 


Ziguitable proceedings 

A statute providing for attach- 
ment in equitable proceedings, be- 
ing remedial, is entitled to a lber- 
al imterpretation.—Marsh v. Moore, 
161 A. 227, 52 RT 458. 


mm Zllmois 

(1) In view of the liberal nature 
of the attachment laws, a strict con- 
struction would defeat the evident 
intention of the legislature-~—Han- 


mibal, ete, R Co. v. Crane, 102 M1. 
249, 40 Am R. 581. 


(2) The remedies by attachment, 
being in derogation of the common 
law, should not be extended by im- 
plication—-G. W. Bull & Co. v. Bos- 
ton & Maine R. R., 175 NEL 887, 344 
DL 11. 


(3) In early cases, a strict con- 
struction was placed on the statutes 
@s providing a remedy in derogation 
of the common law—May v. Baker, 
16 Til 89—Rowley v Berman, 12 IL 
198—Moore v Hamilton, 7 Tll 429— 
Britton v. Gregg, 96 TllApp 29, af- 
firmed 61 NE 1024, 198 Til 394. See 
Weber Chimney Co. v. Johnson, 205 
Dl App 348. 


im Maryland 

(1) The principal has been firmly 
established that the attachment stat- 
ute will be liberally construed in de- 
termining what steps must be taken 
to confer jurisdiction on the court 
issuing the attachment—Gill v 
Physicians’ and Surgeons’ Bldg, 1388 
A. 674, 153 Md. 394—Turner v Lytle, 
59 Md. 199—McPherson v Snowden, 
19 Md 197—Brown v. Somerville, 8 
Md. 444, 


(2) The atatute will be more liber- 
ally construed on the question of 
whether the acts of an attaching 
creditor amount to a compliance with 
its requirements —Gil]l v Physicians’ 
and Surgeons’ Bldg, supra. 


(83) A substantial compliance with 
the statute is deemed sufficient— 
Hedrick v Markham, 103 A. 98, 182 
Md 160—Tonns v. Collins, 81 A. 3219, 
116 Md 55—Gunby v Porter, 31 A. 
824, 80 Md. 402—Randle v. Mellen, 
8 A. 678, 67 Md 181—Hoffman v. 
Reed, 57 Md. 370—Coward v. Dillin- 
ger, 566 Md. 59—Evesson v. Selby, 82 
Mad 340—Mears v. Adreon, 81 Md. 
2298—White v. Solomonsky, 80 Md. 
585—Shivers v. Wilson, 5 Harr. & J. 
180, 9 AmD. 497 
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mm North Caroline - 

(1) It 18 held that attachmerr ww a 
statutory remedy in derogation of 
common law, and hence must be 
strictly construed-—Bethell v. Lee, 
158 SH 493, 200 NC. 755—Carson v. 
Woodrow, 75 SH 996, 160 NC. 1438— 
Parker v Scott, 64 NC, 118—Leak 
v. Moorman, 61 N.C. 168. 


(2) Notwithstanding, substantial 
comphance with the requirements of 
the statute is sufficient——Bethell v. 
Lee, supra—Best v. British, etc., Co, 
88 SH 928, 128 NC. 861—Grant y. 
Burgwyn, 79 N.C. 613. 


im Uteh 

(1) Attachment statutes are to be 
construed liberally to effect their 
purpose, but, where a failure to ob- 
serve a Statutory requirement con- 
stitutes a jurisdictional defect, the 
courts cannot disregard it-—Cole v 
Utah Sugar Co., 99 P. 681, 85 Utah 
148. 

(2) “The process of attachment is 
& special statutory remedy, and, in 
resorting to it, the terms of the law 
conferring it must be strictly pur- 
sued "—Bowers v. London Bank of 
Utah, 4 P. 225, 226, 3 Utah 417. 


67. Gilna v. Barker, 254 P 169, 
Mont. 343—6 C.J. p 37 note 64. 


66. Dupont v. Moore, 166 A. 417, 86 
NH. 264. 


6. Kuehn v Paroni, 19 P. 273, 
Nev. 208—6 CJ. p 87 note 659. 


70. Ala—Frankenheimer v. Slocum, 
24 Ala 378 

Md—Ruisewick v. Davis, 19 Md. 82 

Minn —Parkinson v. Brandenburg, 28 
N.W. 919, 35 Minn. 294, 59 AmR 
326—Greenleaf v. Hdes, 2 Munn. 
264. 

6 CJ. p 87 note 60. 


7l. Henrietta Min, ete, Co. v. Gard- 
ner, 19 SCt. 327, 173 US 128, 48 
LEd 687, reversing 81 P. 1126, 
§ Ariz. 211-6 CJ. p 38 note 61 


78 


7 O.d.58. 


are not so plainly inconsistent therewith that both 
cannot stand 72 


It has been held that the repeal of an act au- 
thorizing attachment, or the repeal of one of the 
grounds of attachment, pending proceedings there- 
under but before the attachment len has been per- 
fected by judgment, will operate to divest the lien 
in the absence of any saving clause excepting pend- 
ing attachments,’ but, where the lien of the at- 
tachment has been perfected by judgment, it be- 
comes a vested right which cannot be taken away 
by subsequent legislation.74 


§ 5. Existence of or Resort to Other Remedy 


The availability of other remedies Is Immaterial 
where attachment proceedings are rightfully brought. 
Where plaintiff is entitled to an attachment as 
of right, the availability of other remedies is imma- 
terial.75 Accordingly, an attachment may issue 
against the principal of a note alone, although 
there is a surety thereon, amply able to pay,7® and 
in an action on a judgment, foreign attachment 
may issue to secure property of the debtor which 
cannot be taken by execution, although he has visi- 
ble property on which execution may be levied 77 
An attachment proceeding in one county to acquire 
a lien on defendant’s property is not irregular be- 
cause of a pending suit in assumpsit elsewhere for 
the same debt.78 


§ 6. —— Arrest as Concurrent Remedy 


Attachment and arrest are concurrent remedies, but 
property and body attachments will not Ile on the same 
writ. 

Attachment lies against defendant’s property, al- 
though he has been previously arrested on process 
issued in the same cause,’® but defendant’s prop- 
erty cannot be attached and his body taken on the 
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same writ.86 


Where the writ is against two defendants, one of 
them may be arrested and the property of the 
other attached.81 


§ 7. Extraterritorial Operation 


An attachment has In itself no extraterritorial op- 
eration in personam. 

The process of attachment 1s effectual for the 
direct and legitimate purpose of enforcing the ap- 
plication of the property attached according to the 
laws of the state where it is found, although de- 
fendant in the attachment proceeding is a nonresi- 
dent 82 but a judgment rendered in one state on 
an attachment of property, where there has been no 
personal service of process on defendant, and no 
appearance by him, has no extraterritorial validity 
so far as the person of defendant is concerned.®% 

Where defendant is served with process or ap- 
pears in the action and submits to the jurisdiction 
of the court, the judgment in an attachment case 
must be given the same effect outside of the state 
as any other judgment.84 


§ 8. Causes of Action or Demands Authoriz- 
ing Attachment 


a. In general 
b. Legal or equitable 


a. In General 


Attachment will Ile only In the case of causes of ac- 
tion or demands within the intent of the statute afford- 
Ing the remedy. 

In order to warrant the issuance of a writ of 
attachment there must be a cause of action in plain- 
tiff against defendant,85 which must be of the char- 
acter to which the statutes under which the pro- 
ceedings are had apply.86 The fact that a statute 


72. Hotel Registry Realty Corp v 
Stafford, 57 A. 145, 70 NJ Law 628 
—§ CJ p 38 note 63 

73 US—Evans-Snider-Buel Co. v 
McFadden, (IndT) 105 F. 298, 44 
CCA 494, 58 LRA. 900, affirmed 
22 SCt 758, 186 US 606, 46 L 
Hd 1012 

Ga—Lears v. Seaboard Air-Line R 
Co. 60 SH 848, 8 Ga.app 614. 

6 C.J. p 88 note 64. 


7% McFadden v_ Blocker, 
1048, 2 Ind T. 260. 


7S McNelus v. Stillman, 158 NYS 
428, 172 AppDiv. 3807—Shepherd 
v. Shepherd, 100 N.YS. 401, 61 
Misc. 418, affirmed 108 N.Y.S. 1141, 
117 App Div. 924. 


“Pendency cf a suit at common law 


48 SW. 


Goes not preclude the suing out of|Vt—Cleft v Hosford, 12 Vt. 3296. 


@n attachment against the defend- 
7038 —18 


ant.”—S K Johnson & Son v. Bried-|81. Connor v. Madden, 57 Me. 410. 
man-Shelby Shoe Co, 88 SH. 969, 15| ga ~Southern Pac. Ry Co. v. Di 
Ga App 661 Cristina, 127 SH. 151, 33 Ga.App. 


v6. Richardson v. Probst, 72 N.w.| 429-6 CJ. p 86 note 41. 
521, 108 Iowa 241. 83. St. Clair v. Cox, (Mich) 1 &. 


Ct 3654, 106 US 3860, 27 L Hd 222 
77. Morse v. Pearl, 36 A. 255, 67 8 CJ. p 35 note 42 
NH 317, 68 AmSR. 672 


894 Downer v. Shaw, 22 N.H. 277— 
7a. Roth v. Pech, 108 A. 894, 260} 6 CJ p 86 note 43, 
Pa. 450. 


85. US—German v. Universal Ou 

7u. Ala—Massey v. Walker, 8 Ala.| Products Co, (DC.Mo.) 6 F.Supp. 

167. 3 
Ga.—Wood v. Carter, 29 Ga. 580. 
5 CJ. p 461 note 8&4. 
80. Conn.—Danicls v. LR 1427. 

Root $46 6 CJ. p 74 note 49. 
Me —Trafton v. Gardiner, 39 Me. 501.|96. Cal—<King v. Cline, 194 P, 290, 
Mass.—Almy v. Wolcott, 18 Maess.| 49 CalApp 696. 

78—Brinley v. Allen, $3 Mass. 561. | Or.—\Wheeler Lumber, Bridge & Sup- 
Ply Co v. Shelton, 39 P (2d) 1013, 
rehearing denied 31 P.(2d) 163. 


5 
S.C —Skalowski v. Joe Fisher, Inc, 
149 SH 340, 152 S.C. 108, 65 A. 


Wilcox, 2 


6 C.J. p 85 note 39. 
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prescribing the grounds on which an attachment 
may issue does not authorize the issuance of an 
attachment in some cases, in which, if an attach- 
ment were authorized, the general statute prescrib- 
ing the venue of attachment proceedings would be 
broad enough to lay the venue thereof, may not 
properly be said to constitute a conflict between the 
two statutes requiring the first-mentioned statute 
to be construed in harmony with 1t and as permit- 
ting an attachment in such additional cases.8? 


b. Legal or Equitable 


An attachment cannot, In the absence of express 
statutory permission, be had In proceedings in equity 
although [ts issuance will not be precluded In some j;u- 
risdictions by the fact that equitable rellef is incidertally 
Invoived in a proceeding otherwise within the attachment 
statutes. 

In some jurisdictions the statutes governing at- 
tachments have been construed to restrict the 1ssu- 
ance of writs of attachment to actions at law,88 
while in other jurisdictions, either by express pro- 
vision of the statutes or judicial construction there- 
of, they have been construed to permit the remedy 
in equity as well as at law.8® So, under a statute 
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which permits that an attachment may issue in any 
action, and where in the particular jurisdiction the 
distinction between law and equity has been abol- 
ished by the code, an attachment may issue 1n equity 
actions.20 Under a statute permitting attachment 
in actions on claims arising out of contract, it 1s 
not material whether the petition states an action 
in law or one in equity,9! and, under a statute 
permitting an attachment in proceedings for the re- 
covery of money, it has been held that attachment 
may issue in a proceeding of an equitable character 
as well as mm an action at law.®2 So, where the 
statute permits the ancillary remedy of attachment 
in actions on contract, express or implied, for the 
direct payment of money, and does not in terms 
prescribe that the action must be in law or that 
it may not be in equity or that it may not be one 
of either law or equity or both, it is not necessary, 
to uphold a writ of attachment, to establish the 
proposition that the action 1s either legal or equi- 
table 98 The fact that an attachment cannot be 
had in a proceeding wherein equitable relief as 
such is sought will not preclude an attachment in 
proceedings wherein some exercise of equitable 


§8C—Twin City Motor Co. v Fal- 
law, 175 SE. 809, 178 S.C. 358. 
6 CJ. p 74 note 61. 


Attachment in aid of pending actions 

Illinois Attachment Act § 381, au- 
thorizing attachments in aid of pend- 
ing actions of assumpsit, debt, cove- 
nant, trespass, or trespass on the 
case, on the filing of bond and affi- 
davit showing fright to attachment 
under § 1, does not limit attach- 
ments in aid of pending actions to 
actions on an indebtedness in which 
original attachment 1s authorized un- 
der § 1, but merely requires that one 
of the grounds of attachment speci- 
fled in § 1, such as nonresidence, 
fraudulent transfer, etc, shall exst. 
— Hoosier Veneer Co v. Trusts & 
Guarantee Co, (CCATII) 288 F. 1, 
certiorari denied Trusts & Guarantee 
Co. v Hoosier Veneer Co, 48 SCt 
97, 260 U.S. 788, 67 L.Hd. 489. 
“Wature, character or origin” of 

“glaim”™ 

In a statute providing thet “in all 
suits .. . im which the demand 
is for a money judgment and the de- 
fendant is a nonresident of this 
State, or when the defendant is not 
domiciled in this State, whatever may 
be the nature, character or omgin of 
the plaintiffs claim, the plaintiff 
shall have the mght to sue out a 
writ of attachment,” the word 
“claim” refers to the factz giving 
Tise to the demand which show the 
right asserted, and is synonymous 
with “cause of action,” the word 
“nature” enlarges the right of attach- 
ment to embrace every description 


of legal demand for money, whether 
arising ex contractu, quasi ex con- 
tractu, or from tort, the word “char- 
acter’ means class or division to 
which the claim belongs, such as con- 
tract or tort; and the word “origin” 
does not mean the facts from which 
the action arises, but the place or 
localty where the cause of action 
arose.—Jackson State Nat Bank of 
Jackson, Miss v. Merchants’ Bank & 
Trust Co of Jackson, Miss, 149 So. 
589, 540, 177 La. 975 


87. Winfree v. Mann, 158 SHB 
154 Va 688. 


8 US—-Thompson v. Terminal 
Shares, (DC Mo) 14 FSupp 459— 
German v Universal O11 Products 
Co, (DCMo) 6 F Supp 53 

Del —Skinner v. Hducational Pictures 
Securities Corporation, 129 A. 857, 
14 Del Ch. 417. 

6 CJ. p 32 notes 21, 22, p 93 note 6. 

Nature of attachment as legal or 
equitable see supra § 2 a (4). 


8. Cal—Stanford Hotel Co v. M. 
Schwind Co., 181 P 780, 180 Cal. 
$48. 

Iowa.—Coffin v. Younker, 195 N.W. 
691, 196 Iowa 1081. 

Mise —Dinwiddie v. Glass, 71 So 7465, 
111 Miss. 449 

Ohio —Price Hill Colliery Co. vy. Old 
Ben Coal Corporation, 175 NE 7655, 
88 Ohio App 161. 

RI—Marsh v. Moore, 161 A. 227, 52 
RI. 458 

Wash —State v. Superior Court of 
State of Washington, King County, 
197 P. 321, 115 Wash. 859. 
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887, 


6 CJ. p 82 note 23, p 98 note 7, p 
94 note 8 
Foreign attachment 
(1) Where a writ of foreign attach- 
ment igsues in @& Suit in equity in ac- 
cordance with the act of March 38, 
1887, an independent action at law 
begins which awaits the result of the 
suit m equity and is determined 
thereby.—Stewart v. Parnell, 8 Pa.Co. 
604. 


(2) Under a statute undertaking to 
provide for equity a proceeding an-~ 
alogous to that of foreign attach- 
ment at law, @ complainant must 
bring his case within the plain pur- 
v.ew of its terms—Cantor v. Sachs, 
1623 A 738, 18 Del Ch. 859. 


Procedure distinct 

Attachment statutes are inapplica- 
ble to attachments in chancery, 
wherein pleadings, practice, and pro- 
cedure are that of chancery court, 
except where otherwise provided by 
statutes —Craig v. Gaddis, (Muss ) 
157 So 684, 95 ALR 1494, 


90. State v. Superior Court of State 
of Washington, King County, 197 
P $21, 115 Wash. 369—6 CJ p 93 
note 7 [bl]. 

91. Price Hl! Colliery Co. v. Old 
Ben Coal Corporation, 175 N BD. 765, 
$8 Ohio App. 161. 

9%. Coffin v. Younker, 195 N.W 6591, 
196 Iowa 1021—Baldwin v. Buch- 
enan, 10 Iowa 277. 

93. Stanford Hotel Co. vy. ™M. 
Schwind Co, 181 P. 780, 180 Cal. 
348—Grotheer v. Meyer Rosenberg, 
inc, (CalApp ) 58 P (2d) 996. 
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powers is incidentally involved in the action if in 
other respects the pleadings warrant it,2* and an 
attachment will issue where the complaint shows 
that the action is for the recovery of a specific 
sum of money on a contract, express or implied, 
although the equitable powers of the court are 
incidentally involved,®5 as where, in an action for 
a return of consideration paid, based on a promise 
wumplied by law because of fraud, plaintiff, in addi- 
tion to a money judgment, prays for equitable re- 
jief,96 or where, in an action for a sum due for 
goods sold and delivered to a corporation, plaintiff 
seeks equitable relief agaist, and seeks to attach 
the property of, one whom he claims to be the sole 
owner of such corporation.?7 So, an attachment 
may be had in an action for the recovery of money, 
notwithstanding other specific relief, equitable in 
its character, 13 also demanded.®§ 


In the application of the rules hereinbefore stat- 
ed, it has been held that an action for an account- 
ing, being one in equity, will not support a writ of 
attachment,99 except as it may be authorized by 
statute,t and that an attachment cannot be had in 
such an action under a statute giving the remedy 
by attachment 1n actions to recover a sum of money 
only;? but, under the rule that, when in other 
respects the action is such that an attachment 1s 
warranted, its issuance will not be precluded by 
the fact that an exercise of equitable powers 1s 
incidentally involved, an attachment may be had 
in an action for a money judgment, although an 


4 Hallidie v. Huginger, 166 P. 1, 
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Speculative damages 


accounting is necessary,® as, for example, where, 
im an action On an implied contract for the pay- 
ment of money, the exercise of equitable powers 
in settling accounts and striking a balance is in- 
volved,t or where, in an action by an agent for 
commissions of which he does not know the exact 
amount although the principal knows and refuses 
to inform him, he seeks an accounting and a judg- 
ment for the amount which he alleges and believes 
to be due to him.5 


A proceeding for foreclosure of a mortgage on 
realty 1s one in which an attachment may be had in 
some jurisdictions under statutes permitting attach- 
ment in actions for the recovery of money,® and 
a similar holding has been made with relation to a 
proceeding for foreclosure of a mechanic’s lien,? 
although in other jurisdictions a contrary conclu- 
sion has been reached with relation to a proceeding 
to foreclose a mortgage.® Under a statute permit- 
ting an attachment in any action where the requi- 
site grounds are present, it may issue in an action 
to foreclose a mortgage.® An attachment has been 
held proper 1n proceedings to foreclose a chattel 
mortgage, under a statute allowing the remedy in 
actions to recover on a contract express or im- 
plied.10 


A suit for specific performance is not one in 
which an attachment may be had under a statute 
authorizing attachment 1n actions to recover only a 
sum of money.14 


N D—Grand Lodge, A. Oo. U W, of 


175 CaL 5605—€6 CJ. p 93 note 6 
Ce] 

95. Bennett v. Superior Court in and 
for Los Angeles County, 21 P.(2d) 
946, 218 Cal 153. 


Rescission 

Purchasers suing for the rescission 
of a land contract, on the ground of 
the vendor’s nonperformance, and for 
the return of the purchase money 
paid, are entitled, on the filing of a 
proper affidavit therefor, to a wnt of 
attachment against the vendor's 
property.—Bennett v. Superior Court 
in and for Los Angeles County, 21 P. 
(2d) 946, 218 Cal. 158 
96. McCall v. Superior Court in and 

for Impemal County, (Cal) 86 P 

(2d) 643. 


97. Weintraub v. Superior Court 
Within and For Los Angeles Coun- 
ty, 267 P. 738, 91 Cal App. 763 

6G Graham v. Schooler, 194 P 1080, 
80 Ok] 124—6 CJ. p 38 note 24, p 

88. German v. Universal O11 Prod- 
ucts Co, (DC Mo) 6 F Supp. 58. 

i. Marsh v, Moore, 161 A. 227, 52 R 
i. 458, 


Since a suit for an administrator's 
accounting, where respondents were 
charged with participation in a joint 
fraud, is cogaizable in equity, the 1s8- 
suance of a writ of attachment 
therein 18 proper and it will not be 
quashed on the contention that the 
damages claimed were too specula- 
tive when, although the amount 
thereof is uncertain, it is determin- 
able by established rules of law and 
equity —~Marsh v. Moore, 161 A. 227, 
52 RI 4658. 

@ Shiel v. Patrick, (N 'Y.) 69 F. 992, 
8 CCA 440—-6 CJ p 88 note 6 
[b] 

$ Graham v. Schooler, 194 P. 1080, 
80 OkL 124. 

4 Halhdie v. Hnginger, 166 P. 1, 
175 Cal 606. 

&. Beeson v. Schloss, 192 P. 292, 188 

G& Coffin v. Younker, 1965 NW. 691, 
196 Iowa 1021—6 CJ. p 93 note 6 
cd]. 

fe Gillespie v. Lovell, 7 Kan. 419. 


& N.Y—Smyth v. Mayer, 174 N Y. 
§ 197, 105 Misc 891, affirmed 176 
NYS 922, 188 AppDiv. 954. 
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North Dakota v Wahlin, 287 N.Y. 
878, 61 ND 383, 78 ALR 1443. 
6 CJ p 93 note 6 [d] 


9. Charles Mix County Bank v Cal- 
ta, 189 NW. 637, 45 SD 564. 


10. Yamada y. Hall, 260 P. 243, 145 
Wash 365 


ll. Ebsary Gypsum Co. v. Ruby, 
176 NE 820, 256 NY¥ 406, revers- 
ing 239 NYS 889, 228 App.Div 
875, motion granted 177 NN. 134, 
256 N.Y 56546. 


OGause of action for specific perform. 
ance statcd 

A complaint alleging employment 
of plaintiff broker to sell property 
for a commission payable in the kind 
of property received, that a sale was 
made for corporate stock, that stock 
of a specified value was due from 
defendant, and demanding judgment 
for it or its value, if transferred, 
stated a cause of action for specific 
performance, and not for a sum of 
money so as to authorize attachment. 
—Olsen v. U. 8S. Fidelity & Guaranty 
Co, 128 NB 908, 230 NY 81, mod- 
fying 1738 N.Y.S. 916, 187 App Div. 
882. 


A proceeding to set aside a fraudulent transfer is 
not one in which an attachment may be had under 
a statute allowing attachment in actions for the 
recovery of money only or for a wrongful conver- 
sion of personal property or for damages,!4 al- 
thovgh there is authority to the contrary under a 
statute permitting an attachment in any action for 
the recovery of money or for the recovery of 
property.13 


§ 9. —— Amount of Claim 


The claim must be for a sufficient amount as required 
by statute. 


Where statutes limit the right to attachment to 
cases in which the claim reaches or exceeds a cer- 
tain amount, the claim must be of such amount.24 


§ 10. ——— Demand for Money or Damages 


Attachment Is confined to proceedings for the recov- 
ery of money only where the statute so provides. 

Where the statute so provides, a remedy by at- 
tachment is limited to actions to recover a sum 
of money only,15 and in such case it cannot be em- 
ployed as a means of recovering specific property ;16 
but under a statute giving the remedy in any suit 
pending for “damages,” under certain conditions 
the attachment may issue in actions for money had 
and received and for debt as well as for compen- 
sation for a tort or breach of contract.17 
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§ 11. —— Demand Arising Out of Express 
Contract 
a. In general 


b. Direct payment of money 

c. Contracts made or payable within 
state 

d. Breach of promise of marriage 


a. In General 


Attachment Is, ordinarily, expressly permitted In, and 
In some Instances specifically restricted to, actions aris- 
ing out of contracts, in which case it will lssue in actions 
on express contracts. 


Under a statute extending the remedy of at- 
tachment to actions ex contractu, it may be availed 
of in actions on demands arising out of contracts18 
and 1f the statute confines it to such actions it can- 
not be availed of in actions not so arising;19 and, 
where this 1s the case, in order for plaintiff to 
be entitled to the writ, 1t is essential that contractual 
relations exist between him and defendant,20 or 
else that the contract be made for his benefit.22 
Among other actions ex contractu with reference 
to which it has been held that attachment may prop- 
erly issue may be mentioned actions on account 
stated,22 bills of exchange or promissory notes,28 
bonds or undertakings,** coupons and scrip certifi- 
cates; actions for breach of contract generally,26 
or of contracts of purchase27 or of sale,28 or of 
breach of contracts of warranty,29 or for the vio- 
lation of a lease;?0 and actions for compensation 
for services,*1 or for the price of goods sold,3? or 


1a. Security Nat. Bank of Fargo v. 
Bothne, 217 NW. 148, 56 ND 269. 

13% National Exch Bank v, Stelling, 
9 SE. 1028, 31 SC. 360. 


14 Dix v. Nicholls, (DC) 7 FCas. 
No 8,926, 2 Cranch C.C. 681—8 CJ 
p 74 note 54 


15. Dheary Gypsum Co v. Ruby, 176 
NH 830, 256 NY 406, revermng 
239 N.Y¥S 889, 228 AppDiy 876, 
motion granted 177 NE 184, 256 N 
¥. 646—Olsen v. U. S. Fidelity & 
Guaranty Co, 128 NE 908, 230 N. 
¥Y 81, modifying 173 NYS. 916, 
187 App Div. 882—6 CJ. p 75 note 
56. 

Action to: 

Foreclose mortgage see supra § 8 
b 


Set amde fraudulent conveyance 
see supra § 8 b 


le. Ark—Gates v. Bennett, 88 Ark. 
475. 

NY¥—Avery v. Avery, 
290, 119 App Div. 698. 

@ CJ. p 75 note 57, 


i7. Rice v. Sanger Bros., 229 FP. 897, 
27 Ang. 15 


1& Daniels v. Taylor, 18 Ohio Cir. 
Ct(N.S.) 116—6 CJ. p 75 note 68. 


104 NYS. 


rndependent cause 

Under Remington & BCode § 648, 
authorizing the issuance of a writ of 
attachment on affidavit showing the 
indebtedness of defendant to plain- 
uff and, among other things, that 
defendant is a nonresident of the 
state, or that the damages for which 
the action 18 brought are for inju- 
ries arising from the commission of 
wome felony or for the seduction of 
some female, where the affidavit for 
attachment shows that defendant 1s 
@® nonresident of the state, the pro- 
vision of the section as to damages 
from commission of the felony does 
not exclude the right to attachment 
for damages from breach of a writ- 
ten contract-—State v. Superior 
Court for King County, 159 P. 1193, 
98 Wash. 98. 


19. Pope v. Hibernia Ins Co, 24 
Ohio Bt 481—6 CJ. p 75 note 59. 

20. Stewart v. Blue Grass Canning 
Co., 117 SW. 401, 188 Ky. 118, 124, 
rehearing denied 120 S.W. 8375—6 C. 
J. p 76 note 60. 

21. Ky—Stewart v, Grass 
Canning Co, supra. 

22. Johnston v. Ferris, 14 Daly 302, 
12 NY St. 66€—6 C.J. p 75 note 64 
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a3. Yamada v. Hall, 260 P. 248, 145 
Wash 865—€ CJ p 76 note 68. 


24. Monterey County v McKee, 51 
Cal 255—6 CJ. p 75 note 62. 


25. Seeley v Maissour1, etc, R. Co, 
(CCNY) 89 FB, 252 


28 Hamburger v. Halperm, 152 P 
61, 28 CaLApp. 817—6 CJ. p 76 
note 69. 


87. Donnelly v. Strueven, 63 Cal. 
182—6 CJ. p 76 note 70 


98. Price Hull Colliery Co v Olé 
Ben Coal Corporation, 175 NB 766, 
88 Ohio App. 151~—6 CJ. p 76 note 
71, 


29. State v. Superior Court for King 
County, 159 P. 1193, 98 Wash 98— 
6 CJ. p 76 note 73. 


30. Doblinger v, Dickson, (C C Ohio) 
T1 F. 686—6 CJ. p 76 note 78. 


Sl. Citizens Sav. & Trust Co. vV. 
Grossner, 17 Ohio CirCt (N'S.) 87 
—§ CJ. p 76 note 68. 
Commissions on sales —Applance 

Co. v. Hallett, 16 Ohio Cir.Ct (NS) 

843. 


3a. Mo—Napa Valley Wine Co v, 
Rinehart, 42 Mo App. 171, 
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for the value of property fraudulently obtained,®® 
or to recover a balance due on a subscription to 
corporate stock,84 or to enforce the lability of a 
stockholder of an insolvent corporation 35 


Effect of presence of tortious elements. Where 
the claim grows out of contract, 1ts character as 
such 1s not affected, so as to preclude an attach- 
ment, by the fact that tortious elements are in- 
volved.86 


b. Direct Payment of Money 

Where the contract is for the direct payment of 
money an attachment may be had under statutes so pro- 
viding. 
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character.2?7 The contract contemplated by such 
a statute is one the obligation of which is for a 
definite sum payable unconditionally and at a spe- 
cific tme.88 According to some authorities, the re- 
quirement that the contract shall be for direct pay- 
ment of money precludes a contract which 1s a 
collateral agreement or which 1s dependent on any 
other agreement,39 although other authorities are 
to the contrary.40 


The remedy has been held available in an action 
for damages for breach of contract where the dam- 
ages are readily ascertainable by reference to the 
contract and the basis of computation is reasonable 


Under statutes providing that attachment may be 
had in actions on contract, express or implied, for 


and definite 41 


Among instances of obligations or contracts on 


the direct payment of money, an attachment may | which attachment will lie may be mentioned actions 


be had in an action on an express contract of this 


N Y.—Huelet v. Reyns, 1 Abb Pr.(N. 
8) 27. 
6 C.J p 76 note 66. 


33. Bridge v. Ring, 157 NB 496, 
25 Ohio App. 149—6 CJ. p 76 note 
67. 


Ratification of con 

Where a life tenant was allegedly 
fraudulently induced to convey prop- 
erty to remaindermen by an instru- 
ment represented to be a lease and 
the remaindermen thereafter convey- 
ed the property to a third party, the 
life tenant’s action against the re- 
maindermen to recover the difference 
between the value of the property 
and the amount received is a ratifi- 
cation of the conveyance, and attach- 
ment for such sum is based on a “de- 
mend arising on contract,” since as 
respects attachment, a deed, on being 
executed and delivered, becomes a 
contract —Bridge v. Ring, 157 NE 
496, 25 Ohio App. 149. 


%. Kohler v. Agassiz, 83 P. 741, 99 
Cal 9 


38. Kennedy v. State Sav Bank, 31 
P. 846, 97 Cal. 98, 88 AmSR. 168 
— 6 CJ. p 76 note 75 

Attachment in proceedings to enforce 
stockholder’s liability generally see 
Corporations § 676 [14 CJ. p 1080 
note 33—p 1088 note 71]. 


36. Ark—McClelland v. Linton, 180 
SW. 482, 121 Ark. 79. 

Ohio—Hart v. Andrews, 182 NH 
846, 108 Oho St 218—Weurick v 
Mansfield Lumber Co, 117 N.D 
362, 96 Ohio St. 386. 

6 CJ. p 76 note 76 


37. Ross v. Gold Ridge Min. Co., 95 
P. 821, 14 Idaho ¢@87—6 CJ. p 76 
note 77. 


S&. Gilna v. Barker, 254 P. 169, 78 
Mont. 848—Square Butte State 
Bank v Ballerd, 210 P. 889, 64 
Mont. 554. 


Wo sum stipulated 

A. contract under the terms of 
which no sum of money is stipulated 
as payable from either party to the 
other, which is affirmed by assumpsit 
for money had and received waiving 
deceit, will not support attachment 
—San Francisco Iron & Metal Co v. 
Abraham, 296 P 82, 211 Cal 65532. 


39. Gilna v Barker, 254 P. 169, 78 
Mont 8483—Wall v. Brookman, 232 
P 774, 72 Mont 228—-Square Butte 
State Bank v. Ballard, 210 P. 889, 
64 Mont 554—Ancient Order of Hi- 
bernians, Division No 1, of Ana- 
conda, v. Sparrow, 74 P. 197, 29 
Mont 182, 64 LRA. 128, 101 Am 
St R. 568, 1 Ann Cas. 144. 


40. Aruz—Herndon v. Hammons, 
264 P 692, 883 Aris 3238— Fredericks 
v. Hammons, 264 P 687, 33 Ariz 
$10. 

Cal —Hathaway v. Davis, 88 Cal 161 


41. Cal—JForce v. Hart, 272 P. 588, 
205 Cal 670. 

Mont —Gilne v. Barker, 254 P. 169, 
78 Mont 343. 


Building contract 

In a contractor’s suit for damages 
for defendant’s breach of contract to 
employ the contractor to construct a 
building, where the obligation of de- 
fendant to pay money in a specific 
amount was fixed by the contract, 
and the difference between the con- 
tract price and the cost of build- 
ing, conceded to be the measure of 
damages, appeared, and the damages 
were the direct consequence of the 
repudiation of the contract by de- 
fendant, and the cost of labor and 
materials for constructing the buld- 
ing were capable of definite ascer- 
tainment, a motion to discharge the 
attachment by plaintf on the 
ground that the sums due were not 
definite, liquidated, or capable of be- 
ing made definite, was properly de- 
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on bail bonds,42 depositary’s bonds,4® appeal 


nied —Force ¥,. Hart, 272 P. 583, 205 
Cal 670 


Charter contract 

Where defendant charterer agreed 
to ship cargo, of which the freight 
would be thirty thousand dollars, and 
totally failed to do so, and the ship 
sailed empty, an action by the owner 
for breach of the contract for dam- 
ages in the amount of twenty-elght 
thousand dollars, two thousand dol- 
lars being the cost of loading and un- 
loading such a cargo, 18 one for the 
breach of a contract for the direct 
payment of money, and an attach- 
mént may issue under Code Civ Proc 
§ 637, the damages being easily as- 
certainable according to fixed stand- 
ards supplied by the contract or the 
law acting on it—Greenebaum wv. 
Smith, 197 P. 675, 51 CalApp 692, 
error dismissed Smith v. Greene- 
baum, 44 SCt 383, 264 US. 6599, 68 
Ld 869 


Bining lease 

An action based on a lease of min- 
ing property from defendant to 
plaintiff! providing that plaintiff’ was 
to mine and extract ore therefrom, 
the ore to be shipped to a smelter 
for treatment, and plaintiff to be 
entitled to sixty-five per cent of the 
net proceeds after treatment, is an 
action on a contract for the direct 
payment of money —Guilna v Barker, 
254 P 169, 78 Mont 348. 


Sale of realty 

An action for damages for the 
purchaser's breach of a contract for 
the sale of realty 1s an action for 
the “direct payment of money” s0 as 
to entitle plaintiff to an attachment 
—MacDonald v. Crawford, 288 P. 
1088, 106 CalApp 198. 
Unhquidated demands see infra § 14 


42. San Francisco v. Brader, 50 Cal. 
506. 


43. Mont—State v. Pondera Valley 
State Bank, 248 P. 207, 77 Mont. 1 
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bonds,44 official bonds,45 promissory notes provid- 
ing for reasonable attorney’s fees,#® and the con- 
tract of an indorser or a guarantor of a promissory 
note or a bill of exchange.£7 On the other hand, 
on the theory that the obligation is conditional 
and binds the principal and sureties to pay, not an 
ascertained liquidated amount, but an amount de- 
terminable by the loss sustained by the payee on 
condition broken, it has been held that attachment 
will not 1ssue in an action against the sureties on 
an indemnity bond for the faithful performance of 
an obligation,£® nor on a contract guarantceing the 
collection and payment of a note,#9 nor against 
the sureties on a bond conditioned to be void if the 
principal shall comply with the terms of a building 
contract.50 


In determining the character of the action as fall- 
ing within the intent of statutes of the kind under 
consideration, the allegations of the complaint are 
informative5l and according to some authorities are 
alone to be considered.52 


“Overdue” instrument. Under a statute author- 
izing a writ of attachment in actions brought on 
overdue promussory notes, bills of exchange, other 
written instruments for the payment of money, and 
on book accounts, an attachment cannot be had 
im an action on an appeal bond®$ or on an admunis- 
trator’s bond conditioned for the faithful perform- 
ance of his duties,54 since the statute contemplates 
instruments of the nature of those specifically men- 
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tioned which provide for an absolute and uncon- 
ditional payment.55 


c. Contracts Made or Payable within State 


By statute the remedy by attachment may be Iimited 
to actions on contracts made or payable within the state. 
In determining whether the remedy of attach- 
ment will lie, statutes limiting the right to actions 
on contracts which were made, or under which pay- 
ment should be made, within the state, must be re- 
garded ,56 and under such a provision 1t has been 
held that, where the contract was made outside of 
the state, 1t must provide by express stipulation or 
necessary implication for payment within the state 
in order to warrant an attachment,5?7 and it 1s not 
enough that the money be payable wherever defend- 
ant may be found, and, therefore, payable in the 
state 1f he 1s found there.58 The fact that some 
of several claims sued on were payable in an- 
other state does not, however, affect plaintiffs right 
to attachment on such of his claims as were pay- 
able 1n the state nm which the attachment was 
sought.59 


d. Breach of Promise of Marriage 


In some jurisdictions attachment is avaiable In an 
action for breach of a marriage promise, but elsewhere 
the rule is otherwise 


Although attachment has been held available in 


an action for breach of promise of marriage, under 
a statute giving the remedy in actions of assump- 


m —Jenkins v. First Nat. Bank, 286,48 Wall v. Brookman, 233 P 174,:ed in Michigan and governed by the 


P 1085, 78 Mont. 110—State v. 
Reynolds, 220 P. 525, 68 Mont 672. 


Contract of guaranty distinguished 

A bond executed by a bank as 
principal in favor of a county treas- 
urer, conditioned that the bank 
should repay “all funds and money 
so deposited with it, either on legal 
order oz on check or draft,” wherein 
the sureties agree to indemnify 
against any and all losses sustained, 
ja one of suretyship, and not of guar- 
anty, as the two are defined by Rev 
Codes (1921) §$§ 8171, 8195, which 
created an absolute lability on the 
part of the sureties immediately on 
the default of the bank, and 1s suffi-| 61 Mont. 10. 
cient to sustain an attachment of the | 53, 
sureties’ property under § 9256, au- Colo 3218. 


Cas. 144, 


thorizing attachments in “actions on | pg, People Bo 
a contract express or implied for the| mm 59 A 5 e 5 aoe a 25 


55. Hurd v. McClallan, 23 P 792, 14 


direct payment of money "—Stale v. 
Reynolds, 220 P 525, 68 Mont 573. 


44. Hathaway v. Davis, 38 Cal. 161 


45. Monterey County v. McKee, 61 
Cal 255 


Colo 213. 


72 Mont. $28—Ancient Order of Hi- 
bernians, Division No 1 of Ana- 
conda v Sparrow, 74 P 197, 29 
Mont 132, 101 AmSR. 668, 64 L 
RA. 188, 1 AnnCas. 144 

45. Square Butte State Bank v. Bal- 
lard, 210 P. 839, 64 Mont 564. 

50. Ancient Order of Hibernians, D- 
vision No 1 of Anaconda v Spar- 
row, 74 P. 197, 29 Mont 132, 63 L 
RA. 128, 101 AmSR. 563, 1 Ann 


61. Powers v. Freeland, 299 P. 736, 
114 CalApp 146 


6&. Heffron v. Thomas, 201 P. §73, 


Hurd v. McClellan, 23 P. 792, 14 


56. Allison v. T A Snyder Preserve | gy, 
Co, 45 NYS 923, 20 Misc 
6 CJ. p 77 note 86 


laws thereof, made a new contract 
reciting that 1t was executed at San 
Francisco, the obligations of the first 
contract were superseded and the 
place of performance, as respected 
the mght to attachment, changed to 
the state of California, so that a cor- 
poration selling motor trucks under 
the contract, and making sales and 
advancements to buyers pursuant to 
the substituted contract, is entitled 
to an attachment in California as to 
claims accruing under such contract, 
notwithstanding a clause in a third 
contract, superseding all former 
agreements and orders ‘relative to 
the sale of [such] trucks,” that the 
place of making and performance 
was the state of Michigan, the lat- 
ter contract not refermmg to con- 
Summated transactions or babilties 
already fully matured.—Republic 
Truck Sales Corporation v. Peak, 229 
P 3381, 194 Cal 492. 


Snapp v. Kidder, 255 P. 188, 200 
Cal 724—6 CJ p 77 note 87. 


5@. Snapp v. Kidder, supra. 


367— 


268 FP. 526, 44 Idaho 573. Where the parties to a contract 
«7. Armstrong v. Slick, 98 P, 775, 14| for the sale of motor trucks, provid- 
Idaho 208. ing that 1t should be deemed execut-~- 
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68. Republic Truck Sales Corpora- 
tion v. Peak, 229 P. 8381, 194 Cal 
492, 
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sit©9 or on money demands,®! or debts or demands 
arising on contract,®* the more general rule 1s that 
attachment will not be allowed m an action of 
this character. 


§ 12. Demand Arising Out of Implied 
Contract 
a. In gencral 
b Judgments 
a. In General 


Attachment is generally ava‘table In actions on im- 
pl.ed contracts even though the demand invoives tortious 
elements. 


As a general rule under the statutes the right 
of attachment 1s not confined to cases 1n which the 
claim sued on 1s based on an express contract, but 
the remedy is also available 1n an action on an im- 
plied contract,®# and this principle 1s applicable to 
a case where the contract 1s implied in law as 
well as where it 1s implied in fact 65 Accordingly, 
attachment has been held an available remedy in 
an action to recover customs duties ,66 an action on 
an unliquidated demand for a breach of contract to 
exchange property ,°7 an action to enforce the in- 
dividual liability of bank stockholders for the debts 
of the corporation ;° an action to enforce a claim 
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acquired by subrogation ,®? and an action against 
a factor to recover the difference between the price 
at which goods sold and that authorized by con- 
tract 70 


The fact that the demand involves tortious ele- 
ments will not preclude the mght to the writ :f 
plaintiff elects to waive the tort and sue on the im- 
plied contract.71 Accordingly, attachment has been 
held aya:lable in an action sounding in contract 
for moncy stolen,?2 embezzled,73 won at gam- 
bk:rg,'4 or obtained by fraud?5 or wrongful use of 
the process of attachment or garmishment;7® for 
the value of tumber wrongfully cut and removed ,77 
tor money’8 or property’? converted; for damages 
to a common carrier or loss of goods by such 
carrier ;50 and for personal injuries to a passen- 
ger.61 


Contracts for direct payment of money. Under 
a statute authorizing the issuance of a writ of at- 
tachment 1n an action on a contract, express or 
implied, for the direct payment of money, an at- 
tackment 1s available 1n an action on such an implied 
contract ,8= and a contract implied in law as well 
as one implied from the facts of the case 1s an 1m- 
plied contract within the act 83 The statute should 


60. Yalovec vy. Furcich, 229 Ti App 
$96 


61. Morton vy. Pearman, 28 Ga 223 


ea Caldwell v. Spillman, 1 Ohio 
Dec (Reprint) 808, 7 West LJ. 149 
—Halbert v Armstrong, 14 Ohio 
CirCt. 2986, 7 Ohio CirDec 705—6 
CJ. p 77 note 89 


68. Mich—Roelofson iv. 
Mich 277. 

N.Y.—Barnes v. Buck, 1 Lans 268. 

NC—Price v. Cox, 88 NC 261— 
Maxwell v. McBrayer, 61 NC 637 

Pa —Isett v Binder, 2 Chest Co. 430. 

RI—LMaing v. Lederer, 61 A 1044, 
2i RL 28, 96 AmSR 702, 59 LR 
A. 954 

6 CJ. p 77 note 90. 


@& Ky—Mason v. Moore, 298 SW 
1100, 221 Ky. 481 

Tex—Devoe v Stewart, 82 Tex 712 

6 CJ. p 77 note 91. 


Money due on contract 

Where the siatute authorizes the 
proceeding in an action for the re- 
covery of money due on a contract, 
and does not distinguish between ex- 
press or implied contract, attach- 
ment will he in an action on an im- 
phed contract.—Mason v. Moore, 298 
SW. 1100, 221 Ey. 481. 


65. Nevada Co. v. Farnsworth, (C 
C Utah) 89 F. 164—6 CJ p 77 note 
91 [Cb]. 


6. U 8S. v. Graff, 4 Hun (N Y.) 634, 
67 Barb. 804—6 CJ. p 77 note 92. 


Hatch, 3 


67. 
App) 1652 SW 3223 


63 Broderick v. Normandie 
Securities Corporation, 269 NYS 
718, 240 App Div 409, affirmed 198 
NE 310, 265 NY. 540—6 CJ. p 78 
note 96. 

“Debt” or “demand” 

The lability of a atockholder in a 
national bank for an assessment 
arises out of a contractual relation- 
ship and is a “debl” or “demand” un- 
der the Texas statute, authorizing 
the issuance of an attachment on 
showing that defendant is justly in- 
debted to plaintiff and the amount 
of the demand —Caldwell v. Morfa, 
(DC Tex) 84 F (2d) 106 

Attachment as remedy to enforce 
stockholder’s labilty generally see 
Corporations § 676 [14 CJ. p 1080 
note 88—p 1088 note 71]. 


@9. Alford v Cobb, 28 Hun (N.Y) 
22—6 CJ p 78 note 97 


70. Hanson v. Watson, 13 Wkly NC. 
(Pa) 534. 

71. Predmont Grocery Co. v. Haw- 
kins, 98 SH. 152, 88 WVa 180, 4 
ALR 828—8 CJ p 78 note 99 


72. N Y—Adam Hat Stores v. Lang, 
280 NYS. 100, 155 Alisc. 587 

Pa—O’Nell v. Erown, 17 Pa.Dist. 
1062 

6CJ p 78 note 1. 


76 Garrott vy. 


Patterson v McMinn, (Tex Civ ; 74 Jenks v. Richardson, (C C Ohio) 


71 F. 866 


Nat. | 75. Piedmont Grocery Co. v Haw- 


kins, 98 SH 162, 88 WVa 180, 4 
ALR 828—6 CJ. p 78 note 4. 


Jaffray, 10 Bush 
(Ky) 413. 

77. W D. Reeves Lumber Co v 
Leavenworth, (Miss) 248 EF. 686, 
160 C.CA 6586 


78. Nevada Co v Farnsworth, (C.C 
Utah) 89 F 164—6 CJ. p 78 note 6. 


79. Md—Turner & Thomas v. W2l- 
lam Schwais & Sons, 117 A. 904, 
140 Md 465, 24 ALR 444. 

Wash —State v. Superior Court for 
King County, 178 P 827, 105 Wash 
676. 

6CJ p 78 note 7. 


so. Ind—Bausman v. Smith, 2 Ind. 
374 

La—Hunt v. Morris, 4 Mart. 517. 

Contra Atlantic Mut Ins. Co v. Me- 
Loon, 48 Barb (N.Y.) 27 


S81. Pennsylvania R. Co. v. Peoples, 
31 Ohio St. 587. 


$2. Muieyr v. Federal Surety Co of 
Davenport, Iowa, 84 P (2d) 982, 97 
Mont 6508, certiorari: granted Clark 
v. Willard, 55 SCt 118, 293 US. 
546, 79 L.Ed. 660, affirmed 65 S.Ct. 
856, 294 US. 211, 79 L. Hd. 865, 98 
ALR. 847 


73. Piedmont Grocery Co. v. Haw-/83. McCall v Superior Court im and 


kins, 98 SE 152, 88 WVa 180, 4 
ALR 828—6 CJ. p 78 note 2 
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for Imperial County, (Cal) 36 P. 
(2d) 642, 
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be given a liberal rather than a technical meaning ; 
and the rule, stated supra § 11 b, that the contract 
contemplated by the statute is such only as requires 
the payment unconditionally and absolutely of a 
definite sum applies 1n determining whether an ac- 
tion on an implied contract will justify the issu- 
ance of an attachment.®4 

Actions which have been held to be on an im- 
plied contract for the direct payment of money 
within the statutory provision include: An action 
against a husband for necessaries furnished to his 
wife with whom he was living at the time,®5 and 
an action by a surety who has paid the principal’s 
obligation against a cosurety for contribution.86 
The remedy is also available in an action to enforce 
the statutory liability of a bank stockholder to make 
good an impairment of the capital stock;8? and 
it has been held8® and denied®9 that attachment 
would issue in an action on an implied contract to 
enforce the double liability of such stockholders. 
Attachment properly issues under the statute in 
an action to recover money paid on a contract 
wrongfully rescinded,9° or the consideration of 
which has totally fasled,91 as where the contract 
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was induced by fraud and plaintiff has received 
nothing of value;82 but an implied contract to 
repay money received under contract, the consid- 
eration for which has entirely failed, may be con- 
sidered a contract for the direct payment of money 
as basis for attachment proceedings only where 
nothing has been received in consideration for the 
amount sought to be recovered, and where the 
damages may be said to be liquidated and definitely 
ascertainable.98 Plaintiff by waiving the tort and 
suing on an implied contract cannot, for the pur- 
pose of procuring an attachment, convert a tort ac- 
tion into an action ex contractu;94 and where an 
exchange agreement was induced by misrepresen- 
tations regarding the value of property exchanged, 
and the exchange was voluntarily executed and not 
disavowed by either party, the injured party can- 
not waive the tort and recover on an implied con- 
tract, and hence an action brought by him must be 
on tort, which will not support an attachment.9§ 
An action for a breach of warranty in a contract 
of sale is not on an implied contract for the di- 
rect payment of money;®6 and neither is an action 
by the buyer of personalty against the sellers for 


84. Wall v. Brookman, 232 P 774, 
72 Mont, 228 


85. McQuay v. McQuay, 284 P. 632, 
86 Mont. 635 


Mfedioal and hospital care 

Causes of action for medical and 
hospital care furnished to a wife liv- 
ing with her husband are based on 
“contracts express or implied for the 
direct payment of money,” within the 
statute, authorizing attachment of 
the husband's funds—McQuay v 
McQuay, 284 P. 682, 86 Mont 6385. 


86. Wall v. Brookman, 232 P. 774, 

776, 72 Mont 228 

“Contracts contemplated by our 
statute .. . ‘are such only as re- 
quire the payment unconditionally 
and absolutely of a definite sum.’ 
Now, the implied contract un the in- 
stant case, based as it 1s upon the 
statute, requires the defendant as a 
cosurety of the plaintiff to make con- 
tribution to the plaintiff uncondition- 
ally and absolutely in a definite gum 
of money, to wit, one-third of the 
amount of the judgment which the 
plaintiff was required to pay There- 
fore, attachment for the amount due 
the plaintiff is warranted ag upon 
an implied contract for the direct 
payment of money.”—Wall v. Brook- 
man, supra. 


87. Home Stete Bank of Manhattan 
v. Swartz, 234 P. 281, 72 Mont. 426 

Attachment as remedy to enforce 
stockholder’s liability generally 
wee Corporations § 676 [14 CJ. p 
1080 note 8%p 1088 note 71]. 


es Ariz—Herndon v. Hammons, 


264 P. 692, 88 Amz 823—Fredericks 
v. Hammons, 264 P. 687, 83 Ariz 
310. 

Colo—Adams v. Clark, 85 P. 642, 36 
Colo 65, 10 Ann Cas 774. 


Giability held contractual 

A bank stockholder’s double ha- 
bility is “contractual,” within the 
statute authorizing attachment when 
the action 18 on a contract for the 
direct payments of money —Herndon 
v. Hammons, 264 P 693, 33 Ariz 3323 
—FHredericks vy. Hammons, 264 P 687, 
88 Ariz 810—Adams v Clark, 85 P. 
642, 36 Colo. 65, 10 Ann Cas, 774. 


so. Muri v. Young, 245 P. 956, 75 
Mont. 218. 


meason for rule 

The habilhty imposed by statute 
and assumed by defendant is in the 
nature of a guaranty, and under the 
holdings of this state a contract of 
guaranty is not one for the direct 
payment of money within the mean- 
ing of the attachment statute —Muri 
v. Young, 245 P. 956, 75 Mont. 213 


Cases distinguished 

“This conclusion 18 not at all in 
conflict with the decision in Home 
State Bank v. Schwarts, 284 P. 381, 
72 Mont. 425 [supra]. The lability 
imposed by section 6109d, as added 
by Laws 1928, c. 90, which was then 
under consideration, differs from 
that involved in this case, in that 
the former imposes upon the stock- 
holder a primary obligation running 
directly from him to the corporation, 
and has none of the elements of a 
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guaranty "—Muri v. Young, 245 P. 
956, 968, 75 Mont. 213. 


90. Hanley v. Combs, 87 P. 143, 48 
Or 409. 

91. Bennett v. Superior Court in and 
for Los Angeles County, 21 P (3d) 
946, 218 Cal. 158—6 CJ. p 77 note 
94 


Partial Fallure of consideration 
To establish an implied contract 

to repay the purchase price of cor- 

porate stock on the ground of failure 
of consideration, so as to render at- 

tachment avaiable, there must be a 

total failure of consideration, that 1s, 

the stock must be valueless, and 
where plaintiffs allegations show 
that a cash dividend on the stock 
had been received the hypothesis 
that the stock was valueless 1s nega- 
tived, and hence attachment is not 

avaulable—Powers v. Freeland, 299 

P. 736, 114 CaLApp. 146. 

92. California Treasure Box v Su- 
perior Court in and for Los Ange- 
les County, (CalApp.) 87 P (2d) 
731—McCall v. Supemor Court in 
and for Imperial County, (Cal) 86 
P (2d) 642. 


$3. Doud v. Jackson, 283 P. 107, 103 
Cal App. 213. 


S94. Rosenberg v. Bullard, 15 P (2d) 
870, 127 CaLApp. 315. 


95. Bullard v. Rosenberg, 20 P.(2d) 
104, 180 CalApp 542. 


96. Cal—Sturtevant v. EK. Hovden 
Co, 214 P. 244, 60 CaLApn. 696. 
Mont —Heffron v. Thomas, 201 P. 

573, 61 Mont. 10, 
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damages from failure to deliver the full contract 
quantity where there was no express contract on 
defendant’s part to pay money.97 So, an action to 
recover a sum of money which plaintiff entrusted 
to his clerk, who lost it to defendant in gambling, 
will not support an attachment under the statute 98 


b. Judgments 


Attachment may generally be Issued [In an action 
based on a Judgment. 


An action on a money judgment is one “arising 
on contract” within the meaning of the attachment 
statutes, whether such judgment was recovered on 
a contract or for a tort.99 Accordingly, an at- 
tachment may, as a general rule, be issued in an 
action which is based on a judgment,! e:ther domes- 
tic? or foreign,? even though plaintiff is entitled 
to execution on the judgment at the time of issuing 
the writ,4 and defendant has visible property on 
which execution might be Ievied5 Under statutes 
limiting the right to actions on contracts payable 
within the state, however, attachment is not war- 
ranted in an action on a foreign judgment, unless 
it in terms provides that payment shall be made in 
the state in which it is sought to be enforced.é 


§ 13. —— Demand Arising Ex Delicto 
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a. Absence of Express Statutory Provision 


Attachment will not le on demands arising ex delicto 
unless the remedy Is extended to such cases by statute. 


It 18 well settled as a general rule that attach- 
ment will not lie on demands arising ex delicto, 
unless it very clearly appears from the language 
of the statute that the legislature intended to ex- 
tend the remedy to such cases,’ and it 1s imma- 
terial that the same measure of damages might be 
applied as would govern in case of a breach of con- 
tract® A fortior1, when it can be seen from the 
wording of the statute that it intends to require 
the relationship of debtor and creditor to exist 
between the parties, no attachment will lie on de- 
mands sounding in tort.2 Moreover, the remedy 
cannot be made available by pleading a tort action 
as one sounding in contract.10 Although, where 
actions in contract and tort joined in one complaint 
arise out of the same transaction, the availability 
of attachment is determined by specific allega- 
tions,41 whether the action is founded in tort or 
on contract is not to be determined exclusively 
from the particular language in the cemplaint, if 
it be made to appear that the nature of the ob- 
ligation sued on constitutes a tort; and if any doubt 


a. Absence of express statutory provi- 


$10n 


b. Statutes authorizing attachment 


o7. 
976, 181 Cal. 662—Califormia Pack- 
ing Corporation v. Kato, 188 P. 57, 
45 CalApp 491. 

86. Babcock v Briggs, 52 Cal 502 
88. Cal—Grotheer v. Meyer Rosen- 
berg, Inc, (App) 58 P.(2d) 996 
N Y¥—Shipman Coal Co v Delaware 
& Hudson Co, 219 NY.S 628, 219 
App Div 3812, affirmed 157 N.E 859, 

245 NY 667. 

6 CJ. p 79 note 15 

% Price Hill Colliery Co v. Old Ben 
Coal Corporation, 175 NH 755, 88 
Ohio App 151—6 CJ. p 78 note 10 

& Ill—Young v Cooper, 59 Ill 121 

NH—Morse v. Pearl, 36 A. 255, 67 
NH 817, 68 AmSR 672 

Pa —Harter v. Herter, 4 PaDist 211 


& NY—Shipman Coal Co v Dela- 
ware & Hudson Co, 219 NYS 628, 
219 App Div 312, affirmed 157 N.3E. 
859, 245 NY. 567 

ee Co v. Coal Co., 28 Pa Dist 

8 
6 CJ p 79 note 12. 


4 Young v Cooper, 69 Ill 121—6 C 
J. p 79 note 18 

5. Morse v. Pearl, 36 A 255, 67 NH 
317, 68 AmSR 672—6 CJ. p 79 
note 14 

@ Erickson v Erckson, 190 P. 464, 
47 CalApp 819. 


Willett & Burr v Alpert, 185 P | 7. 


arrses, the action shall be construed as tort.!% 


If an attachment is issued m such an action with- 


Cal—San Francisco Iron & Metal 
Co v Abraham, 296 P 82, 211 Cal 
552—Jacobs, Malcolm & Burtt v 
Northern Pac Ry Co, 284 P 328, 
71 CalApp 42 
Colo—Thuringer vw Bonner, 222 P. 

1118, 74 Colo 589—Donald Co v. 

Dubinsky, 219 P 209, 74 Colo 128 
Idaho —Sunderlin v. Warner, 246 P. 

1, 42 Idaho 479 
Ky—Sally v Brown, 295 S.W. 890, 

220 Ky. 576 
N J—Levinson v Seeman Bros, 166 

A 630, 11 NJ Mise 402 
Ohio —Ross v Poor, 22 Oho N.P (N 

S) 59—Gillett v Pullman Co, 10 

Ohio NP (NS) 592 
Pa—Com v Rarick, 48 PaCo 632— 

Wood v. Springs Co, 25 PaCo 626. 
6 CJ. p 79 note 17 


8 Sunderlin v Warner, 246 P. 1, 42 
Idaho 479—6 CJ p 80 note 18. 


® Sunderlin v Warner, supra—6 C 
J. p 80 note 19 

10. Powers v. Freeland, 299 P. 7386, 
114 CalApp 146 

11. Powers v Freeland, supra. 

1a. Jacobs, Malcolm & Burtt v 
Northern Pac Ry. Co, 284 P. 338, 
71 Cal App. 43. 

Actions sounding in contract 
(1) In determining whether an ac- 
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out statutory authority, a judgment against the at- 


tion was in contract or in tort as 
bearing on the question whether is- 
suance of attachment was proper, an 
allegation that, in consideration of 
reasonable hire, @ carrier agreed to 
transport potatoes under standard 
Ventilation, which meant that ven- 
tilators should be closed at thirty- 
two degreés above zero and opened 
above that temperature, in the ab- 
sence of @ legal showing to the con- 
traly, imposed on the carrier a great- 
er duty than the law imposed, and 
made the action sound in contract 
rather than m tort for violation of a 
public duty —Jacobs, Malcolm & Burtt 
v. Northern Pac. Ry. Co., 284 P. 328, 
71 CalApp 42 


(2) An action for breach of trust, 
to hold a constructive trustee to ac- 
count for moneys received under a 
contract does not sound in tort —Mc- 
Clelland v. Linton, 180 SW. 482, 121 
Ark 79. 


Actions sounding in tort 

(1) A cause of action for the pro- 
curement of a judgment by extrinsic 
fraud in the use of a false affidavit 
of service —Rosenberg v Bullard, 15 
P (24) 870, 127 Cal App. 3165. 

(2) Plaintff, alleging fraud in the 
purchase of corporate stock and 
seeking rescission, lg not entitled te 
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tached property is void and may be collaterally at- 


tacked.18 


b. Statutes Authorizing Attachment 


Where statutes extend the remedy to demands arla- 
Ing ex delicto, attachment will be issued only In cases 


within the statute. 


In a number of states the statutes now extend 
the remedy by attachment to claims arising ex 
delicto. Some of the statutes, in authorizing a re- 


attachment, and the fact that the sec- 
ond count of the complaint was in 
the form of a common count for mon- 
ey had and received did not entitle 
plaintiff to attachment, where the 
first count sbowed that plaintiffs 
only cause of action was one found- 
ed on the alleged fraud—Stone v 
Superior Court in and for Los An- 
geles County, 4 P (3d) 777, 214 Cal 
ata, 77 AUR. 748 

(8) In @ suit, by plamtif as trus- 
tea for the stockholders of a& cor- 
poration which had forfeited its 
charter, where the complaint alleged 
that defendant, while acting in a 
fiduciary capacity, by fraudulent mis- 
representations and acts induced the 
corporation to sell to defendant 
shares of stock in another corpora~ 
tion for a fraction of their value, 
the action was ex delicto as respects 
the mght to an attachment —Halli- 
die v. Enginger, 166 P. 1, 175 Cal 505 


(4) A complaint to recover money 
paid to a copartnership merely stating 
a cause of action in deceit, pre- 
clades the right to attarhment— 
San Francisco Iron & Metal Co. v. 
Abraham, 296 P 82, 211 Cal 552 


(6) An employer's action against an 
employes for damages to a truck 
driven by him through his negligence 
ig not an action for money due un- 
der the contract of employment, the 
action being one for damages which 
were contingent upon the employee's 
failure to perform his contract.—King 
v. Cline, 194 P. 290, 49 Cal App. 696 


(6) A claim against a town for the 
balance due a contractor based on the 
negligent failure of the town to levy 
@ tax on the improvement distnmcts 
to pay the contractor 1s one ex delicto, 
and not ex contractu, and ia not sub- 
ject to attachment —Neulson v Title 
Guaranty & Surety Co., 199 P. 948, 
101 Or 262. 

(T) A complaint, alleging that de- 
fendant assigned an interest in a 
claim to plamtiff and agreed not to 
settie without his knowledge and ap~ 
proval, and thereafter recovered judg~ 
ment on the claim and without the 
knowledge or approval of plaintiff set- 
tled the claim, recélved a large sum 
of money therefor, and refused to pay 
any part of it to plaintiff, and that 
defendant made the settlement with- 
out authority, maliciously and fraud- 
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sort to the remedy by attachmient in actions sound- 


ing 1n tort, specify demands of a certain character, 
such as for the wrongful conversion of personal 


im consequence 


attachmcnt will 


ulently intending to convert the same, 
etc, and asking exemplary damages 
and a body execution, alleges a@ cause 
of action ex delicto, and an attach- 
ment was rightfully dissolved — 
Thumnger v. Bonner, 222 P. 1118, 74 
Colo 639 
Glaim not arising in tort 

A claim for damages for use of 
property under a contract providing 
therefor 1s not one arising ex delicto, 
and may be asserted against @ non- 
residert defendant by a bill in chan- 
cery supported by attachment under 
a statute authorizing attachments in 
equity against a nonresident but not 
embracing damages for a tort—Per- 
kins y Friedberg, 110 SH 618, 90 W 
Va. 185 
13% Mudge v. Steimmhart, 20 P 147, 

78 Cal 34,12 AmSR, 17—6 CJ. bp 

§0 note 20 


14. Ky—Taulbee v. Campbell, 44 8 
W.(2d) 2765, 241 Ky 410 

Mont—Daley v. Torrey, 230 P. 782, 
71 Mont. 513. 

Pa—Longbotham v. Longbotham, 18 
PaCo 460 

6 CJ p 80 notes 21-28, p 81 note 24 


Fraud or other wrongful act 
Plaintif~, suing to recover money 
only for alleged fraud or other wrong- 
ful act, was entitled to a warrant of 
aitachment under Civ Pract Act § 902, 
authorizing the remedy in such case 
—Gobel v Gobel Estate Corporation, 
280 NYS 82, 234 AppDiv. 761. 


Persousl injury 

(1) The words “personal injury by 
wrongful act,” within the meaning of 
a statute allowing attachment in ac- 
tions for such injury, comprehend in- 
juries by libel or slander—Smith v 
Buck, 162 N.B 382, 119 Ohio St. 101, 
61 ALR. 1343. 


(2) So, where the statute provides 
for an attachment in actions for any 
“injury to the person, caused by neg- 
luigence or wrongful act”—Tisdale v 
Hubanks, 104 SE 389, 180 NC. 153, 
11 ALR. 374. 

(3) Under the act providing an ac- 
tion for causing the death of another, 
but one cause of action 18s contem- 
plated, and the injury to the person 
causing the death continues to be a 
constituent and essential feature of 
the action, and has the effect of per- 
mitting an attachment of property un- 
der a statute giving the mght of at- 


202 


property, or personal injury, or injury to property 


of negligence, fraud, or other 


wrongful act; trespass or trespass on the case; 
or outrageous battery; and where this is the case 


lie in actions coming within the 


terms of the statute,J4 but the remedy will not be 


tachment in actions for an injury to 
the person by negligence or any 
wrongful act—Mhtchell v. Talley, 109 
SE 882, 182 NC 6838. 
Injazy to property 

(Ll) “Property,” as used in the at- 
tachment statute, includes every spe- 
cies of estate, both real and person- 
al, whether choate or inchoate, and 
is sometimes used in the sense of 
“estate,” and the wrongful diminu- 
tion of the owner’s estate by fraud 
and deceit of another constitutes “in- 
jury to property’? within the statute. 
So, where a nonresident relying on al- 
leged fraud transterred land in an- 
other state for land in this state and 
built 2mprovements thereon, there was 
an .njury to property located “sn this 
state” within the act—Ponsonby v. 
Sacramento Suburban Fruit Lands 
Co, 291 P. 167, 210 Cal 229. 


(2) An action for the wrongful oc- 
cupancy of premises by refusing to 
reinove occupant’s property there- 
from, after permission to keep it 
there was revoked, was an action for 
“injury to property,” within Civ Pract. 
Act § 903, specifying the actions in 
which attachment is authorized —Ze- 
nith Bathing Pavilion vy Fair Oaks 8. 
S Corporation, 207 NYS. 306, 211 
AppDiv 498, reversed on other 
grounds 148 NE. 683, 240 N'Y. 307. 


“Trespass on the case” 

An action of trover 1s a species of 
action on the case, and consequently 
warrants the issuance of a writ of 
attachment under a statute author- 
izing such writ in aid of an action of 
“trespass or trespass on the case ’— 
Wholesale Grocers Corporation v. 
Richheimer Brokerage Co, 283 IIL 
App 64 Contra Meyer v. Meyer, 215 
DlApp. 2038. 


“Outrageons battery” within the 
practice act providing for the issu- 
ance of attachment in such cases hes 
a legislative meaning, and the act 
complained of must be malcious and 
akin to mayhem. An administrator's 
efidavit, alleging that defendant shot 
the admunistrator’s wife, killing her 
instantly, establishes an “outrageous 
battery,” within the meaning of such 
act —Messina v. Petroli, 167 A. 767, 
11 NJ.Mise. 583. 

Special statutory action 

An attachment writ may issue in 

an action to cancel an ol lease and 
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extended by construction beyond the clear intention 
of the statute.45 Under a statute authorizing at- 
tachment in “actions for the recovery of money,” 
an attachment 1s authorized in tort for damages ;16 
and where the legislature authorizes an attachment 
in all actions for the recovery of money except 
those for certain specified wrongs, the remedy 1s 
available in any tort action not expressly ex- 
cepted.1? 


Liability crismrally incurred. Under a statute al- 
lowing the remedy where defendant’s liabil:ty was 
criminally incurred, attachment will lie in an ac- 
tion to recover unliquidated damages for assault and 
battery,48 to recover money lost at gambling,!9 or 
to recover on a demand arising out of a rape on 
plaintiff's daughter.2° The mere commission of a 
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criminal offense by defendant is not, however, sufi- 
cient to warrant an attachment under such a stat- 
ute, but there must also have been some damage 
resulting to plaintiff from such act.*4 


§ 14. —— Demand Not Liquidated 


Generally, attachment will not lie where the damages 
claimed are so uncertain that the amount cannot be 
definitely stated. 


The remedy by attachment is not confined to cas- 
es where a debt, in the technical sense, exists; usu- 
ally it extends to every demand arising ex con- 
tractu where any fixed standard for determining 
the amount 1s supplied by the contract itself or the 
law acting on it,22 and it is immaterial in such 
cases that the amount of the damages must be 
proved at the trial, the fact that the damages are 


recover a penalty and damages for 
commission of a tort, under a special 
statute providing therefor, the gen- 
eral attachment statute restricting 
attachment to contract actions being 
unapplicable; and failure of the for- 
mer statute to provide a form of affi- 
davit is immatemal, in view of the 
code provision that, where the course 
of proceeding 1s not specifically point- 
ed out, any suitable mode may be 
adopted.—Daley v. Torrey, 230 FP. 
782, 71 Mont. 618. 


Fraud im execution or performance of 
contract 

Under 1 Comp St (1910) p 183 $ 1, 
authorizing the order for attachment 
on proof of fraud warranting an 
order for capias ad respondendum, 
and Pract.Act (1908) § 57 (8 Comp 
St [1910] p 4069 § 57), providing that 
@® caplas may issue where it 18 shown 
that defendant fraudulently contract: 
ed the debt or incurred the demand, a 
motion to vacate an order appointing 
an auditor and directing the giving 
of notice of the issuance of a wW'it 
of attachment was denied, as against 
the contention that, because the basis 
of the action was fraud in the ex- 
ecution or performance of the con- 
tract, the action sounded in tort and 
not in contract, and that the amount 
sought to be recovered was for un- 
liquidated damages —Williams & Da- 
vis v Davis, 147 A 3887, 106 NJ 
Law 543, 


@pecification of particniar tort not 


controlling 

Remington Code (1915) § 648 subd 
9, by specifying as ground for attech- 
ment that the action 1s biought for 
injuries from the commission of some 
felony or for the seduction of some 
female, does not, by the inclusion of 
such torts, exclude all others from 
the attachment statute not limiting 
the causes for which an attachment 
may be issued, as it 18 one of nine 1n- 
dependent causes—State v. Superior 


Court of State of Washington, King 
County, 197 P. 321, 115 Wash. 359. 


15. Meyer v Meyer, 215 Ill App. 208 
—6 CJ p 80 note 23, p 81 notes 324, 
26 


16. Shedd v Calumet Const Co., (C 
CAInd) 270 F 942, certiorari de- 
nied 41 SCt. 450, 256 US. 691, 65 
LEd 1174 


17%. Quevi: Farms of Lekefleld v. Un- 
10n Sav Bank & Trust Co of Dav- 
enport, Iowa, 226 NW 191, 178 
Minn 27—Stockhaus vy. Lind, 188 N 
W. 844, 149 Minn 423. 


Atienation of affections 

A writ of attachment may issue in 
an action for alenation of affections, 
wherein it was properly alleged that 
defendant had debauched plaintiff's 
wife, although the legislature hag ex- 
preasly excepted an action for seduc- 
tion from the operation of the act.— 
Stockhaus v. Lind, 188 N.W. 844, 149 
Minn 428. 


Slander of htle 

“The statute, Mason’s MMinn.8t 1937, 
§ 9342, authorizes an attachment im 
all actions for the recovery of mon- 
ey except those for certaim specified 
wrongs It expressly excepts from its 
operations actions for libel or slan- 
der, but not actiong for slander of 
title. As actions for slander of title 
are not actions for defamation, but 
for the recovery of actual pecuniery 
loss resulting from malicious and 
groundless disparagement of title or 
property, they are not actions for li- 
bel or slander within the meaning of 
the statute, and an attachment mey 
issue thereim”—Quevli Farms of 
Lakefield v Union Sav Bank & Trust 
Co of Davenport, Iowa, 226 NW. 191, 
178 Minn. 27. 
is. EHurk v. Whiteker, 22 Ohio St 

115—Sturdevant v Tuttle, 22 Ohio 

St 111—6 CJ. p 81 note 27. 


19. US—Jenks v_ Richardson, 
C.Ohi0) 71 F. 865. 
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Ohio —Wise v Martin, 6 Ohio 8S. & C. 
P 650, 7 Ohio NP. 660. 

6 CJ p 81 note 29 

20. Kuehm v. Paroni, 19 P. 273, 20 
Nev 203. 


21. Conran v Fenn, 140 8 W. 83, 159 
MoApp. 664. 


22. Cal—-Greenebaum y. Smith, 197 
P 676, 61 Cal App. 693, error dis- 
missed Smith v. Greenebaum, 44 § 
Ct 383, 264 DUS 599, 68 L Dd. 869. 

tll—Phelps v. Columbia Phonograph 

Broadcasting System, 255 Il App. 

284. Sea Lepman & Heggie v. In- 

terstate Produce Co, 205 Tl App. 

270. 

La—Chapmen v. Irwin, 103 So, 368, 
157 La. 920. 

Tex.—Gray v Mermtt, (Com App.) 
276 SW 187, reversing Merritt 
v. Gray, (CivApp.) 262 SW. 5398. 

6 C.J. p 81 note 32. 

Oisins held sufficiently certain 
(1) As plaintiff, who sued for 

breach of contract on which he ad- 

vanced money and received nothing, 
could recover as damages the money 
so paid, the sum was certain and 
liquidated, so that attachment may 
issue—Hamilton v. Baker-Hansen 

Mfg Co, 189 P. 288, 176 Cal 669 
(2) Where it was necessary only 

to add up the items of an account to 

ascertain the total amount, and nei- 
ther the existence of the debt nor its 
amount depended on any unascertain- 
ed contingency, the amount was liq- 
uidated within the meaning of the 

attachment statutes—Russell Co v. 

Wachman, 218 TllApp 348. 

(3) A claim for breach of a con- 
tract to deliver a certain amount of 
bosh plates for a fixed amount 1s one 
for liquidated damages-—-Howe  v. 
Smeeth Copper & Bronze Co, (N.J.) 
43 A. 24. 

23. MacDonald v. Crawford, 288 P. 
1088, 106 CalApp. 193. But see 
Lepman & Heggie v_ Interstate 
Produce Co, 205 Dl App. 270. 
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in that sense unliquidated not being determina- 
tive.24 As a general rule, however, no attachment 
will lie where the contract itself does not furnish 
the measure of defendant’s liability and the dam- 
ages claimed are speculative or so uncertain that 
plaintiff cannot swear with any certainty to the 
amount that will be found due him.25 Neverthe- 
less, there are a number of cases in which attach- 
ment has been considered available, although the 
amount which plaintiff, if successful, should recover 
could not be definitely stated,26 and the remedy 
is available, where it is expressly provided by stat- 
ute, im cases involving unliquidated damages.2? 


@& Force v. Hart, 272 P. 583, 205 
Cal. 670. 


a5. US—Dicksa-David Co v. Hd- 
ward Maurer Co. (DCNJ) 279 
F. 281. 


Cal—Force v Hart, 272 P 6588, 205 
Cal. 670—-MacDonald v. Crawford, 
288 P. 1088, 106 CalApp 193— 
Ewer v. Jackson, 288 P. 110, 102 
CalApp. 798—Doud v. Jackson, 
288 P. 107, 102 CalApp 213 

Mont —Heffron v Thomas, 201 P. 
572, 61 Mont 10—Carter v Bank- 
ers’ Ins. Co, 192 P. 827, 68 Mont. 
319—Beartooth Stock Co v. Gross- 
cup, 189 P. 778, 57 Mont 6965. 

N J.—Sher v. Church, 107 A. 67, 93 
NJ Law 78—Skratt v. Carnera, 175 
A. 366, 12 NJ.Mise. 82¢—Park 
Lane Realty Co. v Davega, 167 A 
80, 11 NJMisc 656—Levinson v. 
Seeman Bros, 166 A. 630, 11 NJ. 
Mise 402. 

N Y.—Carnera v. Schmeling, 260 N.Y 
§ 82, 286 App Div. 460 

Or—Osburn v. De Force, 257 P. 686, 
122 Or 360, motion denied 262 P 
222, 188 Or 3852—Ruby v Whitten, 
243 P. 659, 117 Or 271—Nellson v 
Title Guaranty & Surety Co, 199 
P 948, 101 Or. 262 

6 CJ p 82 note 33 

See Lepman & Heggie v Interstate 
Produce Co, 206 Ill App. 270. 


Prospective profits 

Attachment will not he, in an ac- 
tion for breach of contract to buy 
the entire output of plaintiff's plant, 
in which the damage alleged was the 
loss of prospective profits, such dam- 
ages being unliquidated —Noah Mac- 
Dowell & Co. v. Hdward & John 
Burke, Limited, 130 A. 199, 3 N.J. 
Misc. 740. 


Jury question involved 

A suit for damages for the fa1l- 
ure to deliver goods pursuant to an 
executory contract of sale was for 
unliquidated damages, although plain- 
ff purchased from others at a high- 
er price mote than a month after 
the time for completion of delivery 
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hed elapsed, since whether the price 
paid was the fair market value at 
the time of delivery, and whether 
the goods purchased were of the 
Same character and value as those 
contracted for, were questions for 
jury~——T. J Parker, Inc v. Anthony- 
Hammond Chemical Works, 107 A 
44,93 N J.Law 11 


26. Walton v. Walton, 100 SH 176, 
178 NC 78—-6 CJ. p 88 note 81 


Breach of contract 

In some jurisdictions, an attach- 
ment les for unliquidated damages 
arising ont of breach of contract — 
Walton v. Walton, 100 SE 176, 178 
NC 738—6 CJ. p 88 note 84 [a]. 


Xilinois statute construed and ap- 


plied 

(1) Under Illmois Attachment Act 
§ 1, entitling a creditor to an at- 
tachment against the property of his 
debtor, and § 31, authorizing attach- 
ments in aid of actions of assumpait, 
debt, covenant, trespass, or trespass 
on the case, when the attachment 21s 
issued in aid of a pending action, it 
ls immaterial whether there is any 
relation of creditor and debtor, or 
any liquidated indebtedness —Hoo- 
sier Veneer Co v Trusts & Guaran- 
tee Co, (CC.ATI1) 283 F 1, certio- 
rari denied Trusts & Guarantee Co v. 
Hoosier Veneer Co, 48 SCt. 97, 260 
Us 738, 67 LEHd. 489. 


(2) Accordingly, attachments in 
aid, in assumpsit, will le even 
though the damages claimed are un- 
liquidated, as in an action for breach 
of a contract to marry—Yalovec v. 
Fureich, 229 TllApp 396. 


Alienation of affections 

Under Remington Code (1915) §§ 
647, 648, a demand for unliqvidated 
damages for the alienation of af- 
fections of a husband will sustain 
an attachment where plaintiff? has 
made an affidavit that the amount 
sued for is justly due, specifying it, 
there bemg no distinction between 
unliquidated damages for breach of 
contract or for torts for the conver- 
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§ 15. —— Demand Not Matured 


a. Abscnce of express statutory provi- 
si0n 
b. Statutes authorizing attachment 


a. Absence of Express Statutory Provision 
(1) In general 
(2) Rescission of contract by plaintiff 


(1) In General 


Attachment Is not ordinarily regarded as available 
{fn actions on unmatured demands uniess the statutes 
expressly so provide. 


The general rule is that, unless the statute ex- 
pressly so provides, the remedy by attachment 1s 
not available in respect to a demand which is not 
due and payable,28 and, if an attachment is issued 


sion of property and unliquidated 
damages for alienation of affections, 
as constituting an “indebtedness’’ or 
“debt” within § 648, requiring a 
showing that defendant is indebted 
to plainiff—State v. Superior Court 
of State of Washington, Eing Coun- 
ty, 197 P. 821, 115 Wash. 859. 


Against nonremient 

The issuance of the writ of at- 
tachment against defendants, nonres- 
idents, on an unliquidated claim, is 
authorized in Lowsilana under the 
provisions of Act (1920) No. 215 
which declares: “That in all suits 
mstituted in any of the courts of 
this state, in which the demand is 
for damages arising from an offense, 
quasi offense or tort, where the de 
fendant .. « 18 a non-resident of 
the state .. . the plaintiff shall 
have the right to sue out an at- 
tachment against the property of the 
defendant upon making affidavit and 
giving bond as now required by 
law in suits against non-resident de- 
fendants for other causes of action” 
—Yates v. Tessier, 56 La App. 214 


27. Mueller v. Gollober, (Tex.Civ. 
App ) 253 S.W. 1076. 


28. Ga—Hensley v. Minehan, 114 8S. 
BE. 647, 29 Ga App 361. 

Pa—Meyers v. Rauch, 4 Pa Dist. 
$83. 

Tex.—Tsesmelis v. Sinton State 
Bank, (Com.App) 58 SW.(2d) 461, 
85 ALR 319, affirmed (Civ App ) 
85 SW.(2d) 461. 

6 CJ. p 88 note 35. 


Demand held matured 

(1) After a settlement by sales 
agents with a contractor for the roy- 
alty accruing to them under the 
terms of a contract, and releasing 
hum from further bability thereon 
and accepting in lieu thereof the ob- 
ligation of the city for whom the 
work was done, the compensation 
to which they were entitled under 
the contract became due so as to au- 
thorize an attachment therefor — 
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upon such a demand without statutory authority, 
it 1s void 29 It has been held, however, that in an 
action for breach of contract of employment, an 
attachment may be granted for the balance of the 
salary due or to become due under the contract.30 


(2) Rescission of Contract by Plaintiff 
Where plaintiff rightfully rescinds a contract he may 
in a proper case resort to attachment notwithstanding 
the immaturity of the rescinded contract. 

Where a party to a contract not yet matured 1s 
guilty of fraud or other conduct entitling the other 
party to rescind, and the latter does rescind, a 
cause of action arises in his favor which is imme- 
diately enforceable, and if such cause of action, 
left to plaintiff after rescission, is of a nature to 
warrant the issue of an attachment, he may resort 
to that remedy, notwithstanding the immaturity of 
the rescinded contract.?1 


b. Statutes Authorizing Attachment 
(1) In general 
(2) Joinder of demands due and de- 
mands not due 


(1) In General 


Statutes allowing attachment in the case of Immature 
demands are strictly construed, and the remedy Is avail- 
able only as to such demands and to the extent that the 
statute contemplates. 


In a number of states provision has been made 
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by statute for the issue of attachments in certain 
cases where the demand sued on is not yet due, 
and in such cases plaintiff can proceed in attach- 
ment as though the debt were matured.84 Such 
statutes usually limit the remedy on such demands 
within specified limits prescribing the conditions 
which must exist to authorize it, and where the 
grounds on which the attachment may issue in this 
class of cases are specially enumerated, the remedy 
is available only where one or more of the speci- 
fied grounds exists.33 


Although under some statutes it seems that the 
case may proceed to final judgment but that execu- 
tion upon the judgment shall be stayed until the 
debt is due,?* generally the proceedings can go no 
further before maturity of the debt than to create 
a lien, and no final judgment can be rendered un- 
til after maturity of the demand,*5 and as the power 
to attach furnishes the only authority to sue on a 
demand not due, it follows that if the attachment 
18 invalid the action must abate,86 while if the 
issue of an attachment is discretionary with the 
court or judge, and an attachment is refused, the 
action must be dismussed.87 


Statutes allowing attachment before the debt has 
become due are not applicable to attachments based 
on matured obligations.38 


Strict construction of statutes. It has been con- 


Hunt v. Gardner, 112 So. 7, 147 Miss 
374. 

(2) Where, under the terms of a 
mortgage, plaintiff’ mortgagee was 
authorized to take possession of the 
mortgaged property whenever it con- 
sidered possession essential to se- 
curity of the note, and at its option 
to declare the note due and enforce 
eollection of the balance due, and it 
aid so, there was an indebtedness 
due upon an express contract for the 
payment of money, entitling plain- 
tiff to an attachment action —Union 
Bank & Trust Co. v. Himmelbauer, 
181 P. 332, 56 Mont. 82. 


29. Kleine v. Nie, 11 SW. 590, 88 
Ky 642, 11 Kyl. 588—6 CJ p 
83 note 36. 

30. Cohen v Walker, 77 NYS 105, 
38 Misc. 114—Meimhart v. Con- 
tresta, 194 N.Y 8S. 593. 


Sl. Russell v. Gregory, 62 Ala 454— 
6 CJ. p 88 notes 87, 38, p 84 note 
39. 

32. Fla—Caldwell v. People’s Bank 
of Sanford, 75 So 848, 78 Fle. 1165 

Ga—Hensley v Muinehan, 114 8.5 
647, 29 Ga.App. 251. 

Tex —Green v. Hoppe, (Civ.App ) 175 
SW 1117. 

€ CJ. p 84 note 40. 


Intent to defraud creditors 

Where the complaint in an ec 
tion on a note not yet due, and the 
affidavit for attachment, alleged that 
defendants had disposed of their 
property with intent to delay and 
defraud their creditors, and had con- 
verted their property or 2@ part 
thereof into money to place it be- 
yond the reach of their creditors, and 
that nothing but time was wanting 
to fix absolute indebtedness between 
plaintiff and defendants, such alle 
gations bring plaintiff within provi- 
sions of Remington Code (1915) § 
649, allowing attachment previous to 
lume debt becomes due—Protzman V. 
Billings, 206 P 848, 120 Wash. 123. 


33. Hensley v Minehan, 114 SHB. 647, 
29 Gea App 251—6 CJ. p 84 notes 
41, 432. 

“Tt 18 only in the exceptional cas- 
es of fraud on the part of the debtor, 
mentioned im sec 287 of the code 
of civil procedure, Gen Stat, 564, 
that an action can be properly com- 
menced on a claim before it 1s due” 
—Green v Raymond, 2 N.W. 881, 9 
Neb 295, 297. 


34 Hensley v. Minehan, 114 
647, 29 Ga App 251. 
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38. Cox v. Peoma Mfg Co, 60 N. 
W 988, 42 Neb. 660—6 CJ. p 
85 note 43. 


sé& Streissguth v. Reigelman, 48 N. 
W 1116, 75 Wis 212, approving 
Gowan v. Hanson, 13 NW 238, 55 
Wis. 341, 


Action dependent upon attachment 

In order to bring suit upon notes 
and mortgages before maturity on 
the ground of fraud under a statute, 
providing that when the debt was 
incurred for property obtained under 
false pretenses a creditor may sue 
on a claim before it 18 due and have 
attachment against debtor’s property, 
it 18 necessary to have attachments 
of the debtors property issued, the 
purpose of the statute being not to 
allow the bringing of an action be- 
fore the debt 1s due, but to provide 
the means whereby a creditor might 
protect himself by getting his prop- 
erty into the custody of the court, 
to be held to secure such judgment 
as might eventually be rendered — 
Birken v Hickey, 176 N.W. 187, 42 
S.D. 472. 


37. Cox v. Peoria Mfg. Co., 60 N. 
W. 988, 48 Neb. 660. 


8.5 |/3& Union Bank & Trust Co. v. Him- 


melbauer, 181 P. 332, 66 Mont. 82. 
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sidered that the rule stated supra § 4 b (1) re- 
quiring attachment proceedings to be confined strict- 
ly within the limits of the statute by which they 
are authorized is especially applicable to a case 
where the debt in aid of which the remedy 1s sought 
is not due.3? 


(2) Joinder of Demands Due and Demands 
Not Due 


Attachment may, under some statutes, issue for the 
aggregate amount of demands due and demands not due. 
Under some statutes it 1s held that a debt not 
due may be joined with one that is due, and an at- 
tachment be issued for the aggregate amount, where 
grounds of attachment applicable to both debts are 
stated in the affidavit.40 


§ 16. —— Contingent Demand 


Attachment Is not available where plaintiffs claim Is 
not fixed and depends on a contingency which may never 
happen. 

In order to warrant attachment upon a demand 
not matured, the debt must be one which will cer- 
tainly become due in the future, and accordingly 
the remedy is not available where the indebtedness 
of defendant to plaintiff depends upon a contin- 
gency which may never happen,*! nor will the um- 
proper issue of an attachment on such a demand 
be cured by the subsequent happening of the con- 
tingency which fixes defendant’s habilsty.t? 

Fised indebicdness subject to be defeated. The 
rule just stated applies only where the happening 
of a contingency is a prerequisite to the fixing of 
an absolute indebtedness, and does not prevent at- 
tachment upon an indebtedness which has already 
become fixed merely because it may be reduced or 


3o. Lederer v. Rosenthal, 74 N.W)/}45. Kan—State Bank v Mottin, 28 , requiring 
P 200, 47 Kan 455,27 AmSR 306 |ment to specify the amount of in- 


971, 99 Wis 235. 


Tex—Stailey v Hoffman, (Civ App ) 

40. Ala-—Kahn v. EK ad 

Venus eae Ark | 57 SW (2d) 270—Nalden v Locke,| foreclose a chattel mortgage may not 
(Cav App) 49 SW (2d) 882. 

6 CJ. p 86 note 53 

46. Regsdale v. Kinney, 24 So. 448,| Judgment, although an attachment 1s 
119 Ala. 454—8 C.J p 87 note 55 /an ancillary proceeding, 

Pech Mfg. Co v Groves, 62 N 

W. 109, 6SD 65604—6 CJ p 86 note| Sagee securing an additional remedy 
4, 


404 
Ga.—Selleck v. Twesdall, Dudl 196 
6 CJ p 85 note 49 


41. Henderson v Thornton, 37 Miss. 
448, 75 Am.D. 70—6 CJ. p 85 note 
50. 47. 

Demand held not contingent 
Where a note secured by a hen 


was an unconditional promise to 48. Ottumwa Bank v. Totten, 68 S 
. ite W 3886, 94 MoApp. 596—6 CJ. p/Security, and before exhausting the 


@ certain sum the payee’s claim 


was not a “contingent” claim ren-{ 86 note 64 [a] 


dering the issuance of the attach-/40. Walden v. Locke, (Tex Civ App.) 
49 SW (2d) 882. 


ment void—lWalden v Locke, (Tex. 

Civ App) 49 SW (2d) 8832 

42. Barth v Graf, 76 N.W 1100, 101 
Wis 27—6 CJ. p 86 note 61. 


43. Brown v. 17 NW. 478, 
107 Iowa 727—€6 C.J. p 86 note 53. 


#4. Paxton v  “Trabue, 
App ) 216 S.W. 399. 
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(1) Under Ballinger Codes & St 
Annot § 65898, made applicable to 
chattel mortgage foreclosures by § 
5879, and providing that plaintiff|prevent a lenholder from using the 
shall not prosecute any other ac-|remedy of attachment to seize the 
(Tex.Civ.|tion for the same matter while he is property on which his len was be- 

foreclosing his mortgage, and § 5351,/ing foreclosed.—Market Operating 


t C.J.8. 


defeated in the event of the happening of a cer- 
tain contingency ;#3 and so where the contingency 
was to take place at the expiration of the contract, 
and plaintiff set forth the contract, which showed 
that defendant had breached the contract and ren- 
dered it terminated, and stated in his affidavit that 
defendant was justly indebted, the court erred in 
abating the attachment on the ground that it was 
levied on a contingency.‘ 


§ 17. —— Demand Otherwise Secured 


a. In general 
b. Statutes limiting right 


a. In General 


In absence of statutes to the contrary the right to 
attachment is not defeated by the fact that the demand 
In surt is otherwise secured. 


In the absence of any statutory provision to the 
contrary, the fact that a demand 1s otherwise se- 
cured will not prevent the issuance of an attach- 
ment in aid of an action thereon,*5 and accordingly 
the fact that a landlord has a hen for his rent 
does not preclude him from proceeding by attach- 
ment,*6 and a creditor whose claim 1s secured by a 
mortgage on personal property may waive his lien 
under the mortgage and maintain attachment 
agamst the debtor’s property.#? 


In some jurisdictions it is held that the creditor 
must elect whether he will proceed by attachment 
or sustain his rights by virtue of the security,#8 
but there 1s authority to the effect that he need not 
waive his security to avail himself of the remedy 
of attachment 4° 


the affidavit for attach- 
debtness, plaintiff in an action to 


have @ writ of attachment issued 
against additional property before 


the intent 
of § 5898 being to prevent a mort- 


in anticipation of a deficiency judg- 
ment, while looking to the mortgage 


Same, and it being impossible for 
plaintiff, prior to a deficiency judg- 
ment, to state in his affidavit the 
amount of indebtedness, that 1s, the 
deficiency.—Advance Thresher Co. ¥, 
Schimke, 91 P, 645, 47 Wash. 163. 


(2) The statute does not, however, 
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Where parties agree upon security for a debt, 
such security will not be presumed to be of value 
sufficient to support such debt, preventing resort 
to attachment proceedings ,5° and plaintiff seeking 
foreclosure of a trust deed 1s not required to show 
the value of the existing security and to lmut an 
additionally sought attachment on an unencum- 
bered tract to the deficiency in the existing se- 


Corporation v. Crull, 5 P (3d) 840, 
166 Wash 3506 


s0, Walden v Locke, (Tex Civ App ) 
49 SW (2d) 832 

SL. Stailey v Hoffman, (Tex.Civ 
App ) 67 SW (2d) 370 


5a. W. Fine & Son v Hall, (Cal 
App) 21 P (3d) 697—Standard 
Auto Sales Co. v Lehman, 186 P 
178, 48 CalApp 763—6 CJ. p 87 
notes 56, 57. 


gcuroumstances not precluding reme. 
ay 

In an action to enforce a stock- 
holder’s luability, based on the cor- 
poration’a issuance of negotiable 
warehouse receipts, plaintiff's right 
to attachment against the stockhold- 
er’s property 1s not barred by rea- 
aon Of having filed a claim i bank- 
ruptcy court or because a bond cov- 
ered warehousemen’s habilty.—W 
Hine & Son v. Hall, (CalApp.) 21 
P (2d) 697%. 
Asmgnment for benefit of creditors 

Where a statute provides, among 
other things, that an attachment 
may issue, if the party applying for 
the same is not secured by mortgage, 
lien, or pledge upon real or personal 
property, a creditor of an insolvent, 
after consenting to an assignment 
by him of all bis property for the 
benefit of creditors under which he 
is @ preferred creditor, and certain 
to receive his proportion of proper- 
ty assigned, cannot, without attack- 
ing the assignment for fraud or oth- 
erwise, procure an attachment 
against the insolvent’s property An 
assignment under such circumstances 
13 the very best security a creditor 
may have—HDiling v. Kirkpatrick, 9 
P. 900, 6 Mont. 119 


Stockholder of mortgagor corpora- 


tion 

(1) The hability of a stockholder, 
arising under Const. art 12 3 3, and 
CivCode § 3882, declaring him in- 
dividually and personally lable for 
his proportion of every debt con- 
tracted by the corporation during the 
tume he is a stockholder, 18 one on 
the contract of the stockholder, ars- 
ing from his implied offer when he 
becomes a stockholder, accepted by 
the creditor when he extends cred- 
it, and ig direct, primary, and in- 
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and of a fixed, 


dependent of that of the corpora- 
tion, and so unsecured by mortgage, 
although the colporation’s debt 1s 
so secured, so that in an action 
thereon the stockholder’s property 
may be attached—Aronson & Co v 
Pearson, 249 P 188, 199 Cal. 286, 
61 ALR 1380—6 CJ. p 87 note 67 
[f] Contra Foreign Mines Dey. Co 
v. Boyes, (CCCal) 180 F. 594. 


(2) The fact that the stockholder 
owns all but three of corporation’s 
five thousand shares does not make 
him and it the same entity and its 
mortgage his, and so prevent attach- 
ment in the creditor’s action on his 
stockholder’s liabihty—Aronson & 
Co v Pearson, 249 P, 188, 199 Cal 
236, 51 ALR. 1880 


Retention of title by vendor or sell- 


or 

(1) Code Civ Proc § 6587, prohibit- 
ing attachments to enforce obliga- 
tions secured by a mortgage, lien, or 
pledge unless such security has be- 
come valueless, etc, contemplates 
only the forms of security therein 
named, and does not preclude attach- 
ment by the seller of an automobile 
under a contract by which he re- 
tained title and right to retake pos- 
session upon default in payment, 
gince such contract does not create 
a “mortgage,” nor 1s it a “lien” or a 
‘nledge "—Standard Auto Sales Co 
vy Lehman, 186 P, 178, 43 Cal App 
763 


(2) So where plaintiff and defend- 
ant entered into an executory con- 
tract of sale, under which plaintiff 
retained title until defendant had 
complied with the terms thereof, as 
plaintiff retained title, he had no 
lien, and in an action by plaintiff 
on purchase-money note, it not being 
secured by a mortgage or lien on the 
property, plaintiff was entitled to 
@ writ of attachment—Smith iv. 
Bunston, 234 P. 886, 72 Mont. 535 


(8) It has been held, however, that 
a vendor of land retainmg title un- 
til all payments should be made had 
security at least equal to that of a 
vendors lien or mortgage, and, in 
his action to recover unpaid install- 
ments, was not entitled to attach 
defendant’s personal property.—Rich- 
vale Land Co. v. Johnson, 152 P 
312, 28 CalApp 298. 


207, 
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b. Statutes Limiting Right 


To preclude an attachment under statutea denying 
the right where plaintiff's claim Is secured, the security 
must be of the kind contemplated by statute. 


In some jurisdictions, the statutes deny the right 
to proceed by attachment to a creditor whose de- 
mand 1s secured by mortgage, lien, pledge, or other- 
wise; but mn order that such a provision should pre- 
clude an attachment, the security given must be 
of the kind contemplated by the statute,5* valid,58 


determinate character, capable of 


(4) A vendor under an executory 
land contract, having retained title 
as security for purchase price, 
not entitled to an attachment in an 
action for balance due-—Title Guar- 
antes & Trust Co v Stahler, (Cal. 
App) 69 P(2d) 516-6 C.J. p 87 
note 66 [d] (1). 


Bquitable len 

Where plaintiffs, alleging rescis- 
Sion of a land purchase contract in 
pais, sought return of the money paid 
by them because of alleged fraud 
and partial failure of consideration, 
they were not entitled to attach- 
ment in the absence of a showing 
that their equitable lien amsing out 
of the fraud was or had become val- 
neless—-McCall v. Superior Court 
in and for Imperial County, (Cal) 
36 P.(2da) 642. 


Under Rev Codes §§ 6656, 6657, an- 
thorizing an attachment m an action 
on contract, etc, where the contract 
is not secured by any pledge, etc, of 
personal property, or where such 
security has become valueless, an 
instrument transfering accounts 
from a debtor to a creditor with au- 
thority to collect them and apply 
the proceeds on the indebtedness and 
naming a third person to collect the 
accounts and remit sixty-five per 
cent to the creditor, and thirty-five 
per cent to the debtor, but reserving 
to both parties the right to collect 
accounts, constituted a “pledge” se- 
curing payment of the indebtedness; 
and hence an attachment could not 
be sustained on an affidavit reciting 
that the claim was not and never 
had been secured by any mortgage, 
lien, or pledge, although under § 
5776 the len of a pledge depends on 
possession, especially as § 5794 ap- 
parently recognizes constructive de- 
livery of property not capable of 
manual delivery—Savage Tire Sales 
Co v. Stuart, 203 P. 864, 61 Mont. 
524. 


532 Bowman v. Wade, 103 P. 72, 54 


Wold or insufficient mortgage 
Plaintiff, suing on a note, may ob- 
tam an attachment, notwithstand- 
ing the statute, where a chattel 
mortgage securing the note is void, 


§ 18 


being enforced with certainty and depending on no 
conditions. 54 


§ 18. —— Statutory Liability 


Attachment will Ife In a sult to enforce a statutory 
ability only when the demand Is one contemplated by 
the attachment statute. 


Where defendant’s lability to plaintiff arises 
purely from statute it is not ordinarily regarded as 
a demand on which an attachment will lie under 
a statute authorizing the remedy only on causes 
arising out of contract, express or implied ,55 but, 
where the demand 1s regarded as arising on con- 
tract as well as by virtue of the statute, attachment 
will lie.56 Under a statute authorizing attachment 
for “any money demand” the remedy will lie on a 
statutory penalty where the amount is fixed or 
can be certainly ascertained.5?7 Under United 
States Revised Statutes § 915 (28 U.S.C.A. § 726), 
providing that in common-law causes in the district 
courts plaintiff shall be entitled to similar remedies 
by way of attachment as are provided by the laws 
of the state in which such court is held for the 
courts thereof, a federal district court sitting as a 
common-law court, as distinguished from an ad- 
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miralty or an equity court, may authorize the issu- 
ance of a writ of attachment 1n causes of action 
arising under statutes as well as in causes arising 
under the common law,5® although there is also 
authority for a more narrow construction limiting 
the right of attachment to causes of action arising 
under the common law.5® 


§ 19. —— Joining Cause Not Authorizing 
with One Authorizing Attachment 
Plaintiff cannot obtain an attachment covering both 
claims contemplated by the statute and claims not with- 
in its scope. 

A party holding a claim on which attachment lies 
cannot join with it another claim on which the 
remedy will not lie and then obtain an attachment 
covering both,®9 and if an attachment is obtained 
under such circumstances it may be dissolved in 
toto &l The mere fact that plaintiff has demanded 
in his complaint other sums than those for which 
an attachment will lie but for which no attachment 
is asked, however, does not affect his right to the 
attachment, since the indebtedness set up 1n the af- 
fidavit need not include all the damages claimed in 
the complaint 62 


or, if valid, insufficient as full se- 

curity —EHidwards v. Dealers’ Ice & 

Cold Storage Co., 148 P. 908, 17 Ariz 

98. 

54. Hdwards v. Dealers’ Ice & Cold 
Storage Co, supra—-6 CJ. p 87 
note 59. 

55. Butler v Peters, 205 P. 247, 62 
Mont. 881, 26 ALR. 560—6 C.J. np 
88 note 65. 


eallure to file annual report 

An action by a corporation’s cred- 
itor against a director under Rev 
Codes (1921) § 6003, making the 
director liaable for the corporation’s 
debts on failure to make and file 
an annual financial report, is not 
an “action upon a contract express 
or implied,” within Rev Codes (1921) 
$§ 9256, 9257, authorizing issuance 
of an attachment in such an action, 
the action being one to recover a 
atatutory penalty —Butler v. Peters, 
205 P. 247, 62 Mont 381, 26 ALR 
560. 


Ktlegal distribution of corporate as- 
seta 

An action by a corporation to en- 
force the hability prescribed by satat- 
ute for lllezally distributing its as- 
sets to stockholders is not an ac- 
tion on a contract, express or im- 
plied —Talcott Land Co. v Hershiser, 
195 P. 658, 184 Cal. 748 


Violation of anti-trust lew 

An attachment will not lle in a 
suit by the attorney-general against 
@ nonresident to recover penalties 
for violating the anti-trust laws un- 


der a statute providing that an at- 
tachment shall not be granted against 
& nonresident except on a debt or de- 
mand arising on contract—State v 
Hhie, 166 SW. 685, 113 Ark. 386. 


56. Kohler v. Agassiz, 88 P. 741, 99 
Cal. 96 C.J. p 88 note 66. 
Tnaability of: 
Bank stockholder see supra § 12. 
Corporate stockholder generally see 
Corporations § 676 [14 CJ. p 
1080 note 33p 1088 note 71] 


657. Dittman Boot, etc, Co. v. Mix- 
on, 24 So 847, 120 Ala. 206—6 CG 
J. p 88 note 67. 


Penalty for liquor selling 

Under the Mississippi statute an 
attachment may be had m an ac 
tion to recover the penalty for the 
violation of a statute wh.ch forbids 
any person to sell or give away un- 
lawfully mtoxicating lquors at his 
place of business-—-State v Marshall, 
56 So. 792, 100 Miss 626, Ann Cas. 
19144 434—Adams vy. Evans, (Muss ) 
19 So 884—6 CJ. p 88 note 67 [al]. 


Violation of anti-trust law 

The words “demands founded upon 
any indebtedness, whether the same 
be legal or equitable,” contained im 
Code (1906) § 586 (Hemingway Code 
§ 293), authorizing attachments in 
chancery against nonresidents, em- 
biace statutoly penalties for violat- 
ing the Anti-Trust Law.—AZtna Ins 
Co v. Robertson, 8&8 So 883, 126 Miss 
387. 
5S. Little v. Grieco-Gibbs, Inc. (D.C 

Mass.) 12 F Supp. 798, 
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68. Dixon v. Comnne Runkel Stock 
Co, (DCNC) 214 F 418. 


xufringement of copyright 

Since no authority exisis in the 
United States for obtaining @ copy~ 
right beyond the extent to which con- 
gress hes authorized it, a suit for 
infringement of @ copyright 1s not a 
“common-law cause” in which plaintiff 
is entitled to an attachment —Dixon 
v. Corinne Runkel Stock Co, (D.C.N. 
C) 214 F. 418. 


60. Baldwin v. Napa, etc., Wine Co, 
70 P. 732, 187 Cal 646—6 CJ p 88 
note 70 


61. Vollmer v. Spencer, 51 P 609, 
§ Idaho 557—6 CJ. p 88 note 71. 


in New Jersey the decisions dis- 
tinguish between quashing the writ 
which ends the suit, and releasing 
property unlawfully attached under 
it, and where part of plaintif’s de- 
mand is for unliquidated, and part 
for liquidated, damages, after de- 
fendant enters a geneial appearance, 
the writ cannot be quashed, but the 
proper remedy is to have the attach- 
ed property released from any len 
for the claim so far as it was one 
for unliquidated damages—Laura Vv. 
Puncerelli, 102 A. 488, 91 N J Law 38, 
affirmed 105 A. 894, 92 NJ Law 618— 
Sullivan v. Moffatt, 562 A 291, 68 NJ. 
Law 211—Moore v. Richardson, 47 A. 
424, 66 NJLaw 681—Hecksher v. 
Trotter, 56 A. 581, 48 NJ Law 419. 
62. Hamilton v. Baker-Hansen Mfg. 

Co, 169 P. 288, 176 Cal &—Hwer 

v. Jackson, 283 P. 110, 102 Cal App. 
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§ 20. Persons Entitled 


a. In general 
b. Foreigners and nonresidents 
c. Debtor against himself 


a. In General 


Generally any creditor who has not agreed to forbear 
pressing his claim, whether he is the original creditor or 
has succeeded by assignment to the rights of others, or 
whether he Is the plaintiff or the defendant in the action 
before the court, is entitied, where proper grounds exist, 
to the issuance of an attachment. 

The right to process of attachment is ordinarily 
given to creditors alone ®8 As a rule, however, 
when proper statutory grounds for the issuance of 
an attachment exist, any creditor is held to be en- 
titled to the remedy,64 regardless of whether he 
is an original creditor whose claim arises out of 
transactions between himsclf and the debtor or has 
succeeded by assignment or otherwise to the claim 
of a third person against the debtor ®5 Where, 
however, plaintiff, who sued out the writ for his 
sole benefit, was not sole owner of the cause of 
action sued on, the writ of attachment must be 
quashed and vacated,66 and since a suit cannot be 
maintained in equity in the name of one party for 
the use of another, an attachment in equity on a 
claim owned jointly by plaintiff and another will be 
limited to the interest of plaimtsff.67 


Assignee of debt fraudulently contracted. Where 
the common-law principle that such fraud is per- 
sonal to the contracting parties and does not follow 
the assignment 1s still in force, the assignee of a 
debt fraudulently contracted is not entitled to an 
attachment against the debtor,68 but the rule is oth- 
erwise where the underlying principle has been 


798—Doud v Jackson, 288 P. 107, 
102 CalApp 213 


63. Crom v Henderson, 175 N W. 988, 
188 Iowa 227—6 CJ. p 38 note 67 


Debt evidenced by notes to corporate 
officers 


E 648, 105 Ga 
note 69 


Where a corporation is the owner 
of a debt evidenced by notes which 
for convenience are taken in the 
name of its officers it may be entitled 
to an attachment —Maryville Mercan- 
tile Co. v. Hedgecock, (Mo App) 186 
SW. 55 


Debt for rent sufficient 

A debt for rent owed plaintif® by 
defendant is sufficient to establish the 
debtor-creditor relationship so as to 
Support an attachment suit question- 
ing the right of defendant and his 
vendee to merchandise sold defend- 


67. 
185 SH 556 


68. Jandera v. 
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66. McLane v Colburn, 2 Ohio NP. 
(NS) 257—6 CJ p 39 note 70 

66. Haley v. Pearson, (Tex Civ App ) 
14 SW (2d) 318 But see Levy v 
Payne, 208 Tll App 141 

Leatherman v. Sanders, (W Va ) 


68. US—Cheshire Provident Inst. v 
Johnston, (CC Minn) 5 FCasNo 


Okl—Thwing v. Humphrey, 
1127, 18 Okl 646—Thwing v. Wink- 
ler, 75 P. 1126, 18 Okl 643 


Lakefield Farmers’ 
Union, 185 N.W. 656, 150 Minn. 476. 


70. Remington v Fragulius, 208 P. 
65, 120 Wash 563 
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abrogated ;89 and the rule first stated in this para- 
graph is not applicable where the assignee is not 
the owner of the claim by purchase, but for the 
purpose of collection only, since the assignor still 
has a beneficial interest in it carrying the right 
of attachment into the hands of hus assignee.” 


A surety suing the principal to compel him to 
discharge the debt or to give indemnity may have 
an attachment against the principal, notwithstand- 
ing there 1s an action pending against him and his 
principal seeking a common-law judgment against 
them for the debt.72 


Under counterclawm or cross complaint. A de- 
fendant who interposes a counterclaim or cross pe- 
tition may, under the code practice, enforce it 
by attachment, although the statute in terms gives 
the nght only to “plaintiff,” the word bemg there 
used in the sense of “claimant” or “moving par- 
ty."72 So a defendant in interpleader filing a cross 
complaint against plaintiff may attach the fund in 
dispute. 78 


Agreement for forbeorance. Where a creditor 
expressly agrees, upon sufficient consideration, to 
take no step to collect his debt within a given time, 
he cannot maintain an attachment thereon within 
the time specified.74 


b. Foreigners and Nonresidents 


Subject to prevailing statutory provisions, the right 
to an attachment is not ordinarily affected by questions 
of citizenship or residence. 


Under statutes so providing the mght to proceed 
by process of attachment may be limited to a citi- 
zen of the state or to a citizen of some other of 


8783—6 CJ p 38) Kan—Johneon v. Hay, 190 P. 613, 
107 Kan 148 
6 C.J p 89 note 74. 


Cross petition against codefendant 

“Because the provisions of the 
Code authorize the plaintiff, in cer- 
tain cases, to have an attachment 
against the property of the defend- 
ant, 1t 18 seriously urged that the 
bank, being a defendant, could not 
procure an attachment against a co- 
defendant. Although named as a 
defendant in the action, the bank 
occupied the position of a plaintiff 
in its cross-action against Hay, and 
was entitled to procure an attach- 
ment the same as if the action had 
been brought originally by it as 
plaintiff."——-Johnson v. Hay, 190 P. 
613, 615, 107 Kan. 148 


75 P. 


ant by plamtiff—Maryville Mercan-|71. Hnmgleman v. Ball, 4 Ky Op. 49 |7% ‘Interlocking Stone Co. v Scrib- 


tile Co. v. Hedgecock, (Mo App) 186/7a Cal—aAllers v, 


SW. 55 
6& Gould v, Statesboro Bank, 81 8 580 
7 C.J S—14 


Laundry, 277 P. 387, 98 CalApp.|74  Craigmiles v. 
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ner, 126 P. 178, 19 CaLApp 344. 
Hays, 7 Lea 


Beverly Hulis 
(Tenn.) 720. 


§ 20 


the United States,75 but as a rule at the present 
time the right is not ordinarily affected by the ques- 
tion of citizenship.76 So although the right to 
invoke the remedy is, in some states, restricted 
within narrower limits in the case of a nonresi- 
dent than in that of a resident,?? generally the 
remedy 1s available to nonresident creditors.78 The 
exercise of the right by a nonresident will not, 
however, be permitted to prejudice domestic cred- 
itors.79 


c. Debtor against Himself 


Under some circumstances a debtor may attach his 
own property for the benefit of a creditor. 

In some states, in the absence of fraud, a debtor 
may attach his own property for the benefit of a 
creditor, where authority has been given him so 
to do, or where there has been a subsequent ratif- 
cation of his act by the creditor, and such attach- 
ment 1s binding on subsequently attaching cred- 
itors.80 


§ 21. Persons Liable 


a In general 
b. Women 
c. Persons under disability 
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7 C.JS.S. 
d Persons in fiduciary capacity 
e. Devisees 
a. In General 


Attachment is available against any natural or ar- 
tificial person contemplated by the attachment statutes. 
The remedy by attachment is available only 
against the property of persons natural or artifi- 
c1al,81 and, as a general rule, the party against 
whom an attachment 1s available must stand in the 
relation of debtor to the plaintiff in the action 82 
However, where the statutes so provide, the prop- 
erty of all persons and corporations other than 
those excepted may be subject to attachment.88 
Under a statute authorizing attachment only in 
actions against a natural person or a domestic or 
foreign corporation, an attachment may issue 1n an 
action against an unincorporated association sued 
in the name of its president.84 Enforcement of the 
remedy will not ordinarily be denied solely because 
defendant is a nonresident,85 alien,8@ or for- 
eigner ,87 but an attachment issued against a de- 
ceased person 1s void,88 and a person in the naval 
service of the United States is not within a statute 
exempting soldiers m the actual military service 
from the process 89 


78. Stockbridge v. Fahnestock, 39 A. {(Ohio—Gaughan v. Squares, § Ohio)such an action a wnt of attachment 


95, 87 Mid 137—6 CJ. p 89 note 78. 


76. N Brenner & Co, Ltd v Erie 
Iron and Metal Co, 28 Pa Dist. 927 
—§ CJ. p 39 note 79. 


7% Hazard v Jordan, 12 Ala. 180— 
6 CJ. p 89 note 81. 


7& Miss —Hunt v. Gardner, 112 So 
7,147 Miss 374. 

Mo—State ex rel Ferrocarriles Na- 
cionales De Mexico v. Rutledge, 56 
S.W (2d) 28, 831 Bo. 1015, 865 AL. 
R 1378, certiorar: denied Ferrocar- 
riles Nacionales de Mexico v Rut- 
ledge, 58 SCt. 689, 289 US 746, 77 
LEHd 1492. 

Mont—Muieyr vy. Federal Surety Co. 
of Davenport, Iowa, 34 P (2d) 982, 
97 Mont. 6503, certiorar1 granted 
Clark v Willard, 55 SCt 118, 298 
U.S 546, 79 LEd 650, affirmed 55 
SCt. 856, 294 US. 211, 79 LH. 
865, 988 ALR 847 

Pa—Brenner v. Iron, ete, Co, 328 
Pa Dist. 927. 

6 CJ. p 89 note 80 


78. Disconto Gesellschaft, v Um- 
breit, (Wis) 28 8.Ct. 337, 208 US. 
570, 52 LEd 626. 

30. Bayley v. Bryant, 24 Pick. 
(Mass) 198—6 CJ. p 40 note 83. 


&.. Muller v. Leeds, 19 A. 261, 652 
N.J Law 366—8 CJ p 40 note 86 


sa. Ga—Wiley v. Sledge, 8 Ga 533. 
3fo —Beeler v. Perry, 107 8 W. 1008, 
128 Mo App. 234. 


Dec (Repiint) 142, 1 GneL Bul 
164 


against defendant as president, and 
not against the property belonging to 


Tex—Kuildare Lumber Co v. Atlan-|the association or owned jointly or 


ta Bank, 41 SW 64, 91 Tex 95. 
6 CJ p 40 note 87. 


Wife of debtor 


In an action against husband and/S5. Ga-—Southern Pac. Co. vy. 


wife on a contract binding only the 
husband, it was not error to carry 
an attachment running against both 
husband and wife into the judgment 
where it was levied on community 
property alone, since in such & case 
1t was not necessary to name the wife 
as a party to the attachment —Gode- 
froy Vv. Hupp, 160 P. 1056, 93 Wash. 

371. 

S3% Mieyr v. Federal Surety Co of 
Davenport, Iowa, 84 P.(2d) 982, 
97 Mont. 6503, certiorar: granted 
Clark v Willard, 55 S Ct. 118, 293 
U.S. 546, 79 LEd 650, affirmed 55 
SCt. 356, 294 US. 311, 79 LE 
865, 98 ALR. 347 

Attachment of corporation see Cor- 
porations §§ 1348, 1980 [14 a CJ. 
p 868 note Ti-p 870 note 24, p 
1391 note 80—p 1397 note 55]. 


Sohool district 

Public funds belonging to a school 
district are not subject to attach- 
ment —~Auran v. Mentor School Dist. 
No. 1 of Divide County, 228 NW. 
485, 58 N.D. 934. 


84. Meinhart v. Contresta, 194 N.Y. 
8. 598. 
However, it has been held that in 
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in common by al] the members there- 
of, must be vacated —Merts v Fen- 
oulllet, 48 NYS 217, 18 App Div. 222. 


Di 
Cristina, 127 SH. 151, 33 Ga App. 
489 

Miss—Hunt v. Gardiner, 112 So. 7, 
147 Miss. $74. 

Mo—State ex rel Ferrocarriles Na- 
cionales De Mexico v. Rutledge, 66 
SW (2d) 28, 881 Mo 1016, 85 AL. 
R. 1878, certiorari denied Ferro- 
carriles Nacionales de Mexico v. 
Rutledge, 58 SCt. 689, 289 US. 
746, 77 Ld. 1492 

Mont —Mueyr v. Federal Surety Co 
of Davenport, Iowa, 34 P.(2d) 982, 
97 Mont. 608, certiorar1 granted 
Clark v. Willard, 55 SCt 1138, 293 
US 6546, 79 LEd 6650, affirmed 
55 SCt. 856, 294 U.S. 211, 79 L Bd. 
865, 98 ALR. 847. 

6 C.J p 40 note 86 [ec]. 


s& Mdad.—Field v. Adreon, 7 Md. 
209. 

2CJ p 1078 note 82 [c]. 

87. Willis v. Pearce, 6 Harr. & J. 
(Md) 191. 


88. Purnell v. Frank, 16 So. 60, 68 
Miss. 639. 


88. Abrahams vy. Bartlet, 18 Iowa 
513. 
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Where, as is usually the case, the attachment is 
merely an ancillary remedy and its object is to ob- 
tain security for such judgment as may be rendered, 
1t may properly issue, although personal service 1s 
also had on defendant;99 but, 1f the statute author- 
izing attachment limits the remedy to cases where 
defendant 1s beyond the reach of ordinary process, 
it will not lie against a debtor who can be person- 
ally served,®! although the fact that it becomes 
practicable after issue and service of the writ to 
give personal notice to defendant will not deprive 
plaintiff of his remedy by attachment 92 A foreign 
attachment 1s avalable only against a nonresi- 
dent.98 


b. Women 


Women are exempt from attachment under statutes 
exempting them from arrest in civil actions or being held 
in bail where the attachment acts presuppose the power 
so to treat the defendant. 

In the absence of an express provision making 
the attachment law applicable to women, 1t has been 
held that they are exempt from its operation in a 
jurisdiction in which they cannot be held to bail 
and where a defendant in attachment cannot de- 
fend without putting in special bail .94 and that, 
im a jurisdiction where it 1s unlawful to arrest a 
female in a civil action, an attachment cannot be 
had against a female under a statute authorizing an 
order by a commissioner of a writ of attachment 
where a capias ad respondendum might issue.95 


c. Persons under Disability 
(1) Infants 


(2) Lunatics 
(1) Infants 


Uniess specially exempted, Infants are Ilable to at- 
tachment. 


In the absence of a provision to the contrary 
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an attachment may be had against the property of 
an infant.96 


(2) Lunatics 


Lunatics are subject to attachment except where the 
ground thereof necessitates a mental attitude of which 
the defendant Is incapable. 

Inasmuch as a personal suit at law can be main- 
tained against a lunatic, there is no reason why 
an attachment may not, in a proper case, be issued 
against him, and in such case the conservator 1s 
not a necessary or proper party to the proceed- 
ings 97 When, however, the ground for the at- 
tachment necessitates a certain mental attitude, for 
example, an intent to defraud creditors, it is a de- 
fense to show that defendant was insane and there- 
fore incapable of such attitude 98 


ad. Persons in Fiduciary Capacity 
(1) Executors and administrators 
(2) Guardians 
(3) Trustees 


(1) Executors and Administrators 


Although attachment is proper where a personal Ila- 
bility of executors and administrators is being enforced, 
it 18, in the absence of statutory authority, Inappropriate 
to enforce a demand against a decedent’s estate. 


The remedy of a creditor by attachment being 
obviously inconsistent with the usual administration 
of the assets of an estate, it 1s not, in the absence 
of express statutory authorization, available against 
an executor or administrator with respect to a de- 
mand against the estate of the decedent.99 Such 
proceeding 1s, however, sometimcs authorized by 
statute under which the process may issue against 
personal representatives in all cases which are with- 
in the purview of the act.? 


Whiere it 1s sought to enforce a personal liability 
of the executor or administrator, although incurred 


90. Boyd v Buckingham, 10 Humpbhr | dition of the bond into the due and, Ky—Muller’s Ex’x v People’s Bank, 


(Tenn.) 488. 
91. Funk v. McCullough, 24 
481—6 CJ. p 40 note 89 
92. Tii—Field v. Shoop, 
445. 


Miss 
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safe ieturn of the goods, etc, and 
leaving out the surrender of defend-|pa—past Bangor Consol. Slate Co. 
ant to the constable—Davis v Ma- 
hany, 38 NJ Law 104—Hackettstown 

Bank v. Mitchell, 28 NJLaw 616, |° C7 P 4 notes & 4 [al 


41 SW (2d) 1096, 240 Ky 185. 


v. Badger, 95 A 659, 250 Pa. 422. 


Tenn —Grubbs v. Colter, 7 Baxt 432 |95 HH S Higgins Carpet Co. v. Ham- Memedies available 


93. Lyle v. Foreman, 1 Dall (US) 


Dall(US) 163, 1 L.Ed 7. 48 Kan 17 


&. Pullinger v. Van Hmburgh, 16/97, 
N J.Law 4657. 
mule changed by statute 
Soon after this decision, however, 
@ supplement to the attachment act 
Was passed, providing that the writ 


ilton, (NJ) 28 A. 716 
480, 1 Ld. 282—Barnet’s Case, 1/96. Dillon v Burnham, 22 P. 1016, 


Geipelt v Geipelt, 215 TlLApp 
21—6 CJ. p 41 note L 

9& Chambers, etc, Glass Co. v. Rob-|>y proper injunctive proceedings.”— 
erts, 88 NYS 3801, 4 App Div. 20| Muller's Ex’x v People’s Bank, 41 S. 
—§ CJ. p 41 note 2 


“If the executor was not proceed- 
ing properly or there was danger of 
the estate being wasted, the remedy 
of the creditors was by action to set- 
tle the estate or to require the exec- 
utor to give bond, or, if necessary, 


W (2d) 1096, 1099, 240 Ky. 185. 


might issue against any absconding/99. I11—Carpenter v. Commonwealth|1. Cox v. Felder, 86 Ga. 597—6 C.J. 


or absent female, changing the con- 


Trust Co., 161 TllApp. 398. 


p 41 note 4 
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in the course of administration, an attachment is 
permissible if the grounds therefor exist.? 


(2) Guardians 


A guardian ordinarily cannot be proceeded against 
as such by attachment. 


As a guardian holds the property of his ward 
in a representative capacity, he is not, as a general 
rule, liable to be proceeded against as such by at- 
tachment ® 


(3) Trustees 
Attachment will not Issue against trustees as such. 
An attachment ordinarily will not issue against a 
trusice in his representative capacity.‘ 


e. Devisees 


Attachment may In some Instances Ile against the 
devisees for a debt of their testator. 


Attachment lies against a devisee for a debt of 
the testator only when the latter was liable to at- 
tachment therefor at the time of his death.5 


§ 22. —— Joint Debtors or Codefendants 


a. In general 
b. Effect of solvency of codebtor 


@. In General 


Ordinarily a party may pursue the remedy of at- 
tachment against one of several joint debtors or code- 
fendante without Including the others. 


While the statutes regulating attachments against 
jomt obligors are not uniform, and a contrary re- 
sult has been reached under some of them,® 1t is 
usually permissible to pursue the remedy against a 
part, without including all, where the ground for 
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attachment exists as to some, but not as to others,’ 
or where it is to the creditor’s interest to proceed 
against one or a part of the debtors only;® and 
so where a wafrant 1s granted against several de- 
fendants, the fact that it was not justified as against 
some of them does not vitiate it as against those 
as to whom 1t was justified.? 


A surety undertakes to pay the debt of his prin- 
cipal, and does it with the knowledge that the law 
will authorize an attachment against his property 
if his principal does any of the acts which the law 
declares shall authorize such a proceeding.10 

In a proper case it seems that plaintiff may have 
an attachment in an action brought in the alterna- 
tive against several defendants,!4 but to justify the 
issuance of a warrant agaist defendants sued in 
the alternative, the evidence must be such as would 
sustain the warrant if each had been separately 
sued instead of all of them together; mere rumor 
and suspicion connecting one of the parties sued 
with the cause of action does not justify issuance 
of the warrant against him.12 


Cross action against codefendant. A party joined 
as a defendant who files a cross petition against 
his codefendant is entitled, on a proper showing, 
to have an attachment issued against the property 
of his codefendant.1% se 


b. Effect of Solvency of Oodebtor 


The solvency of the defendant’s coobiigors does not 
affect the plaintiff’s right to proceed in attachment 
against the defendant. 


The mere fact that a defendant’s coobligors are 
solvent does not affect plaintiff’s right to proceed 
against such defendant by attachment.14 


& Matter of Galloway, 21 Wend (N 
Y) 82, 34 AmD. 209—6 C.J. p 42 
note 6. 


3. Stevenson v. Dunlap, 11 SE 1017, 
38 8.C. 350—6 CJ. p 42 note 6. 


4 Coxv Henry, 388 SH 356, 118 Ga. 
259—6 C.J. p 42 note 7. 


S Jordan v Moore, 78 A. 1048, 81 
NJLaw 118 


@ Mich—Cottrell v. Hatheway, 66 
N.W 696, 108 Mich. 619—Hdwards 
v. Hughes, 20 Mich 289 

Ohio.—Taylor v. McDonald, 4 Ohio 
149—Cowdin v. Hurford, 4 Ohio 
182. 


7. House v. Rouse, (Tex Civ App.) 
188 SW. 8789—6 C.J. p 41 note 93 


mm Georgis 

(1) The holder of a joint oblga- 
tion may proceed by attachment 
against a joint obligor, rendering 
himself liable to attachment, without 
making other joint obligors parties 
under the code provision that in cas- 


es of joint contractors, where one of 
them shall render himself liable to 
attachment, attachment may issue 
against him, on compliance with the 
provisions relating to the issuing of 
attachments —Clark v Maddox, 154 
SH 728, 41 GaApp. 807. 


(2) “The prior contrary decision of 
the Supreme Court in Wiley v. Sledge, 
8 Ga 532, was rendered before the 
passage of the act of March 4, 1856 
(Acta 1855-56, p 31), now embodied 
in the Code section.’’—Clark v. Mad- 
dox, supra 

(8) Where ean attachment is sued 
out against two persons who were 
declared against as joimmt debtors, 
however, the evidence must establish 
& joint liability or there can be no 
recovery —Harriman v. Bryan Furst 
Baptist Church, 63 Ga. 186, 36 Am. 
R. 117. 


& Leach v. Swann, $ Blackf.(Ind.) 
68—6 C.J. p 41 note 94. 


& Zenith Bathing Pavilion v. Fair 
Oaks 8S. S. Corporation, 148 NH. 
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583, 240 NY. 307, reversing 207 N 
YS. 306, 211 AppDiv, 492 

10. Louisville Bank v. Smothers, 9 
Ky Op. 4. 

lL. Zemth Bathing Pavilion v. Fair 
Oaks S Corporation, 207 N.YS 
806, 211 App Div. 493, reversed on 
other grounds 148 N.HL 582, 240 N 
Y. $07. 

Question left open 
“We do not need to say that al- 

ternative labilities can never be the 

basis of an attachment as to each of 
two or more defendants. We leave 
that question open ’”’—Zenith Dathing 

Pavilion v. Fair Oaks S 8. Corpora- 

tion, 148 NH. 533, 584, 240 NY 807, 

reversing 207 N.Y8S. 806, 211 App 

Div. 492. 

12. Zenith Bathing Pavilion v. Fair 
Oaks § 8. Corporation, supra 
13 Johnson v. Hay, 190 P. 618, 107 

Kan. 148. 

14 Iowa—Ruichardson v. Probst, 72 
N.W. 521, 108 Iowa 241—-Chittenden 
ve Hobbs, 9 Iowa 417. 
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It. GROUNDS OF ATTACHMENT 


§ 23. In General 


Attachment Is available only when a_ statutory 
ground existe. 


Attachment, being a purely statutory remedy, is 
available only where one or more of the grounds 
enumerated in the statute exist!5 at the trme when 
the writ is sued out,16 and, if the writ 1s issued 
without statutory authority, no valid lien is cre- 
ated, even though the proceedings are sufficient in 
form and substance and the levy properly made 1? 


§ 24. Absconding, Absence or Concealment 


a. In general 
b. Against whom ground available 
c, Intent 


a. In General 


That the debtor has absconded or absents or conceals 
himself with the intent to defraud creditors Is a ground 
for attachment under some statutes 


An attachment may issue on the ground that the 
debtor has absconded, or absents himself, or keeps 
himself concealed for the purpose of defrauding 
his creditors or avoiding service of process, where 
the statutes so provide,18 and where the departure 
of defendant from the state 1s relied on as ground 
for attachment, it is not necessary to show that 
plaintiff 1s in danger of losing his clasm.19 


b. Against Whom Ground Available 


(1) Resident or nonresident debtors 
(2) Indorser or surety 
(1) Resident or Nonresident Debtors 


Generally the ground is held to apply only to resi- 
dents of the state. 


La—Maxwell v. 
S$) 140 
€CJ p 41 note 97. 
15. C & BH Marshall Co. v. Leon, 
267 IllApp 242—6 CJ p 42 note 9 
Possibility of fruitiess recovery 
(1) The Kentucky statutes contem- 
plate the remedy of attachment in 


Gunn, 2 Mart (N 


244 


162 Md 391 


which would cause considelable in-/17. 
jury, 18 levied on—Hogue v. McAl- 
lister, 210 P 671, 122 Wash 3847. 


16. La—Bird v Dawkins, 6 La App. 


Md —Obrecht v. White, 159 A. 899, 


While there 1s authority for the view that a non- 
resident of a state may be an absconder from the 
state,20 the statutes in question are usually held to 
apply only to debtors who are residents of the state 
and not to nonresident debtors ;#! and although the 
attachment act provides that attachment may issue 
where plaintiff or agent shall make affidavit that 
he verily believes the debtor absconds from his 
creditors, “and” 1s not, to deponent’s knowledge or 
belief, resident in the state at the time, an abscond- 
ing person 1s liable, although a resident in the 
state =2 


(2) Indorser or Surety 


Attachment ts available against an absconding surety 
or a surety not participating in the fraud where the prin- 
cipal has absconded. 


If a surety has left the jurisdiction, his property 
may be attached, although the principal remains 
within the jurisdiction.28 Moreover the absence 
of the principal from the state to avoid the service 
of process has been held a ground for an attach- 
ment against an indorser or surety not absent from 
the state or participating in any fraud.24 


c. Intent 


Where intent Is a necessary element It must appear, 
although it may be inferred from the circumstances 


If by statute an intent to avoid service of process 
or defraud creditors is a necessary element of the 
concealment or absence which is a ground for at- 
tachment, such intent must appear,25 and the 
process cannot issue where the debtor left the 


Sims v. Charleston Bank, 3 W. 
Va. 415. 


18 Salsman v. Robinson, 157 A. 547, 
10 NJ Mise. b1—6 CJ. p 48 note 
14. 


19. Wright v Smith, 19 Tex 297— 
Messner Vv. Hutchins, 17 Tex. 697. 


every situation where plaintiff's ul- 
timate recovery might otherwise be 
made fruitless by defendant’s acts 
—Garnett v. Oliver, 45 8.W.(2d) 816, 
242 Ky. 25. 

(2) Accordingly, the right of a 
landlord to an attachment against his 
tenant depends on whether he has 
Teasonable grounds to believe that 
his debt will be lost unless an at- 
tachment issues—Mattingly v. Mat- 
tingly, 8 Ky Op. 777. 

Measonable cause required 

Actachment is a drastic remedy, 
which should not be permitted with- 
out reasonable cause, particularly 


when personal property, seizure of| La. 588—6 C.J. p 48 note 10 [a], [bd]. 


Tex—Anderson v Byrum, (Civ App ) 
73 SW (2d) 671 
6 CJ. p 48 note 10 


Actual existence of facts 


Plaintif?s right in attachment tO/91, Legerwahl v White, 158 SW. 


the issue of the writ is dependent} i079 154 162—6 CT 48 note 
upon the actual existence of the facts| i¢ ° = 


for which the attachment wit issues : 
—Melvin v. Scowley, 104 So. 817, TF Tanes eo 167 A. 547, 


218 Ala. 414, 
23%. Loop v. Summers, 3 Rand (24 

aa attained wait t stand “eo 

a en mus or ‘ 
fall upon the state of facts exist- paecn mi ile Bank v. Smothers, § 
ing at the date of issuance, and can- ag 
not be cured by subsequent events—/238. Johnson v. Kaufman, 47 3.W. 324, 
Anmisman v. Nagle, 148 So. 885, 177) 104 Ky 494, 20 Ky.L. 684—6 C.J. p 
44 note 19 


20. Ala—Muddlebrook v. Ames, 5 
Stew. & P 1658. 

Ga—Johnson v. Lowry, 47 Ga. 660, 
15 AmR. 656. 
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state while insane,2® nor does flight to escape a 
criminal prosecution or arrest justify an attach- 
ment, under one view,*7 although it has been held 
that where such flight has the effect of preventing 
the service of summons to answer in a civil action 
for the same wrong, the creditor 1s entitled to his 
attachment,28 and that where the statute author- 
izes an attachment against any one who “secretes 
himself so that the ordinary process of law cannot 
be served on him,” an attachment may issue against 
one who so secretes himself, although solely to 
avoid a criminal prosecution.29 


Intent may be inferred. In all cases where the 
intent 1s a necessary element it may be presumed 
from the various circumstances and incidents at- 
tending the debtor’s absence or departure.®0 


§ 25. —— What Constitutes Absconding 


‘““Absconding” as used in the attachment statutes 
means hiding or absenting oneself clandestinely to avoid 
service of legal process. 


Where the term “absconding debtor” is defined 
by statute, the statutory definition should be ap- 
plied in recognition and pursuit of the purpose of 
the attachment law to enable a creditor, by seizing 
the property of a debtor to compel his appearance 
to answer the creditor's demands.*4 A party ab- 
sconds in a legal sense when he hides, conceals, or 
absents himself clandestinely, with the intent to 
avoid the service of legal process.82 


Absence from the state does not, of itself, amount 
to absconding ;38 nor, on the other hand, is 1t neces- 
sary that the debtor should leave the lmuits of the 
state in order to become an absconder.®4 


Open and notorious departure usually negatives 
the intention necessary to constitute an abscond- 
ing,35 but it has been held nevertheless that one 


ATTACHMENT 


7 C.d.8. 


may depart openly and still abscond if the required 
intent 1s made out.36 


§ 26. —— Nature of Absence 


a. Absence from state 

b. Temporary absence 

c. Enticement out of state 

d. Establishment of new residence 


a. Absence from State 


Where the statutes require absence from the state, 
absence from .he county does not warrant the relief, al- 
though mere delay in leaving the state does not defeat rt. 

Where the statutes authorize attachment only 
in case the debtor absents himself from the state, 
his mere absence from the county is not ground 
for attachment,®7 but the remedy should be granted 
where he actually consummates his intention of 
leaving the state although after a delay.88 


b. Temporary Absence 
Mere temporary absence does not authorize an at- 
tachment. 

It is not the purpose of the attachment statutes 
that a debtor should be at all times physically pres- 
ent in the state or else be subject to have his prop- 
erty seized under attachment, and hence it 1s gen- 
erally held that an attachment 1s authorized only 
by an absence of a permanent nature and not by 
a mere temporary absence for the purpose of busi- 
ness, health, or pleasure, although during such tem- 
porary absence an officer armed with a writ could 
not serve it on him,®9 or although the debtor does 
not inform his creditors of his absence.40 When 
service can be had on defendant in ample time 
for due return on the writ, that is sufficient, and 
there is no ground for attachment on account of 
his absence 41 A person has “removed himself out 


a6. Chambers, etc, Glass Co v Rob-|that he had absconded —Obrecht v.| Mo—Martin v. Barrett, (App) 204 8. 


erts, 88 NY.S 301, 4 App Div. 20. 


87. Hvans v. Saul, § MartNS (La) 
247—6 CJ. p 44 note 20. 


S.W 856, 86 Ky 446,10 Ky L, 43. Law 574 


29. Malone v. Handley, 8 80 189, 81 35 NY Bi Nae 
ot ~—Castellan : ex, 5 N 
Y. 164—Swezey yv. Bartlett, 3 Abb.|*!: Martm v. Barrett, (Mo App) 204 


Ala. 117—€6 CJ p 44 note 30 [a] 


(2). PrN 8. 444 


30. Ross v. Clark, 32 Mo. 296—6/Tenn—punn v. Myres, 3 Yerg. 413. 

6 CJ. p 45 note 26 

36. Morgan v. Avery, 7 Barb (N.Y) 18, does not 
656, 2 Code Rep 91, affirmed 2 Code| against the defendant, if process may 


CJ. p 44 note 22 
Zl. Obrecht v. White, 159 A. 899, 162 
Md 891 


$4. McMorran v. Moore, 71 NW. 505, Rep. 121. 


White, 159 A 899, 168 Md 391 
33. Collier v Chamblee, 101 So 3872,|5 D—Brekke v. Waite, 153 N.W. 901, 

186 Miss 257—8 CJ p 45 note 24 
26. Bank of Commerce v Payne, 8/54 Stafford v. Mills, 32 A. 7, SI NI 


W. 410 


36 SD 26 
6 CJ. p 46 note 40. 


40. Vandiver v. Waller, 89 So 136, 
146 Ala. 411—6 CJ. p 46 note 41 


SW. 410 

“Mere absence from the state, cou- 
pled with the fact that the creditor 
does not know where the defendant 
authorize attachment 


be served under the provisions of sec- 


118 Mich 101—€ C.J. p 44 note 28./9% om wm worbes Pieno Co. v. Owens, | tion 2933, Hemingway’s Code (section 


Facts justifying inference 
In an attachment suit, the debtor's 


47 5H 938, 120 Ga 449. 


$926, Code of 1906). 
attachment because of removal from 


To authorize 


three days’ absence from his residence SB. Spalding v. Simms, 4 Metc (Ky.) the state, or absence from domicile, 


and business in a place unknown to 


tified proceeding on the assumption App. 490. 


285, 288—6 CJ p 45 note 88 [a] 
those in charge of his property jus-|39. La—Guzman yr, Lamothe, § La 


there must be an inability to serve 
the summons in the manner prov.ded 
by law to obtain jurisdiction of the 
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of uhe state,” within the meaning of the attach- 
ment act, however, when he 1s absent therefrom 
with no definite intention of returning thereto.‘2 


Afihtary service. A debtor who leaves his res1- 
dence in order to enter the military service of his 
country is not within the attachment law,#? but 
it has been held otherwise as to one who leavcs 
for the purpose of joining a hostile army.*4 


c. Enticement out of State 


An attachment grounded on absence from the state 
is unwarranted where the debtor was enticed out in order 
to afford the grounds. 

An attachment on the ground of the dcbtor’s ab- 
sence from the state cannot be sustained where he 
was enticed out of the state in order that his 
property might be se:zed 45 


d. Establishment of New Residence 


Establishment of a new residence ts not necessary to 
authorize the remedy. 


Where the statute makes removal out of the state 
ground for attachment, it 1s not necessary that the 
debtor should have determined upon a new resi- 
dence or home elsewhere.46 


§ 27. —— What Constitutes Concealment 


A dentor’s voluntary act of secreting himaelf to avoid 
service of process constitutes a concealment within the 
attachmert statutes. 

To authorize an attachment because of the con- 
cealment of the debtor 1t must appear that there 
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was an intent to avoid service of process, and that 
the concealment was voluntary ;£7 but the duration 
of the concealment 1s immaterial.48 There is a 
concealment where the debtor secretes or shuts 
himself up, whether at his place of abode, or else- 
where either in or out of the county of his resi- 
dence;!9 but a mere refusal to see callers is not 
concealment 59 Permanent residence out of the 
county 1s not concealment ,51 but there 1s conceal- 
ment where the debtor requests false information to 
be given as to his movements after his departure.5? 


Conccal.nent preceding tndebiedness ‘The acts 
relied upon as constituting a concealment usually 
must follow the accrual of indebtedness, and if the 
alleged concealment precedes the indebtedness, it 
does not come within the terms of the attachment 
Statute, unless it be proved that 1t was merely a 
step in a frar'dulent scheme to defraud creditors.5% 


§ 28. —— Intended Departure 


Aitachment will ile, under statutory authority, where 
it is shown that a debtor, to defraud his creditors, in- 
tends to depart from the state. 

The statutes very generally permit an attachment 
where the debtor intends to abscond or depart from 
the state, and where an intended ceparture is shown 
the remedy will he,54 but suck intention is not 
suficient where the language of the statute 1s such 
as to show a legislative intent that the r.medy shall 
be available only where the abscon.'ng or de- 
parture has become an accomplisied fact,55 and 


The defendant,, SelCas (N Y.) 227, 230—-6 C.J pn 45 


873, 186 Miss 2657. 

49. Amencan O11 Co v EH Booth 
Lumber Co, 102 So 263, 137 Aisa. 
404 

43. Abrams v Pender, 44 NC 260. 

44. US—Ludlow v. Ramsey, (Tenn ) 
11 Wall 581, 20 L Ed 216—Jenkins 
v Hannan, (DCN Y.) 26 F 657 

‘Kan —Foreman v Catter, 9 Kan 657. 

6CdJ p 46 note 43. 

-4B. Nason v Hsten, 2 RL 887—6 C 
J. p 46 note 44 

48. Troy v. Rogers, 20 So. 999, 113 
Ala. 181. 


-47. Johnson v. Kaufman, 47 8 W. 334, 
104 Ky. 494, 20 Ky.L. 684-6 CJ. p 
45 note 28 


Fraudulent purpose 

The term “concealment” implies an 
act designed to accomplish a fraudu- 
lent purpose—Morell: v. Thombs, 
172 N.H 381, 85 Ohio App. 288. 
Wacts showing concealment 

(1) Defendant withdrew from his 
business about seventy-seven hundred 

- dollars in cash, stating to his part- 

ner that he would return 1t 10 a short 


however, appropriated seven hundred 
dollazs to his own use, and divided 
what was left between his wife his 
mother and his brother-in-law, giving 
forty-two hundred dollars in cash to 
his wife Detendant, having left his 
office with this seventy-seven hundred 
dollars, did not return to his office 
that day or the following day Later 
defendant met some of his creditors, 
his partner and counsel and made an 
agreement to meet his creditors again 
at eleven o’olock. His partner ac- 
companied him, but defendant eluded 
his partner and has not returned to 
his residence Afterward defendant 
notified some of his creditors of his 
address, but others were unable to 
find him It was held that defendant 
concealed himself to defraud his cred- 
itors —Ninth Nat Bank v. Sonneborn, 
9 Pa Dist. 741. 


(2) Where the debtor left the coun- 
ty of his residence and so concealed 
himself that a summons could not be 
served upon him, there 18 a@ conceal- 
ment within the meaning of the stat- 
ute —Muller’s Ex’x v People’s Bank, 
41 S.W.(2d) 1096, 240 Ky 185 


note 29 

“Tt 18 a concealment to avoid the 
service of process, no matter wheth- 
er for an hour, a dav, or a week, no 
matter whether with a view to d2- 
fraud creditors, or merely to have 
tame to make a disposition, lawful or 
otherwise, of his property before his 
creditors got at him It 1s placing 
himself designedly so that his c:ed- 
tors cannot rench him with process, 
and that, 1t seems to me, 1s clearly 
the concealment which the statute 
contermplates,’—Cammann v. Tomp- 
Inns, supl1a. 
49. Dunn v Salter, 1 Duv.(Ky) 343 

— § CJ p 45 notes 80, 8L. 
50. Wallach v Sippill, 6&8 How.Pr 

(NY) 501 
51L. Boggs v. Bindskoff, 28 IL 66. 


5&2. North v. McDonald, (CCI) 18 
F Cas.No 10,312, 1 Biss 657 

&3. Morelli v. Thombs, 172 NH 381, 
85 Ohio App 2423. 

&4& American Hardwood Lumber Co, 
v. Kesterson, 86 So 285, 147 La. 
840—6 CJ. p 46 note 46. 

S&S. Hale v. Richardson, 8&9 NC. 63 


- time, and that he needed it for a real/48. Cammann v. Tompking, 2 Hdm —§ CJ. p 47 note 47. 
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an attachment will not lie where defendant has 
appeared in the case.56 Under some statutes the 
gist of the action is held to be the intent to hinder, 
delay, and defraud creditors, and an attachment 
will not be granted where the debtor acts for a 
lawful and legitimate purpose 57 


In an action on the joint obligation of a hus- 
band and wife it is sufficient to warrant an attach- 
ment that the husband had formed the intention to 
leave the state although there was no such inten- 
tion on the part of the wife.58 


§ 29. Nonresidence 

Where nonresidence is made a ground for attach- 
ment by statute, the fact of nonresidence is itself suffi- 
clent to warrant the remedy in actions on claims con- 
templated by the attachment act. 

The statutes very generally make it a ground of 
attachment that the debtor 1s a nonresident of the 
state where the action is mmstituted, although some 
of them limit it to such nonresidents as have desig- 
nated no agent to receive service of process for 
them within the state. 

Under such statutes where the cause of action is 
on a claim contemplated by the act,59 the fact that 
the debtor is a nonresident, together with the fact, 
when this 1s made a condition to the remedy, that 
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he has designated no one to accept service of 
process for him within the state, 1s of itself suffi- 
cient to warrant the attachment,®9 and it is not 
necessary to show that defendant has or had any 
intent to defraud,§1 that plaintiff is in danger of 
losing his debt,62 that defendant is a resident else- 
where,®® or that it is impossible to serve process 
on defendant in the state of his residence® or the 
state where the action is brought,®5 nor does the 
fact that defendant was personally served defeat 
the right to attachment.66 So it has been held that 
an attachment on this ground may be obtained, al- 
though the nonresident 1s present in the state where 
the attachment is sought;6? but in some jurisdic- 
tions the rule is that actual absence from the juris- 
diction is essential to the validity of the writ.68 
Transferring to a resident an undivided interest 
im property will not deprive the creditor of his 
right to attachment against the interest of a non- 
resident.69 Where the statute giving the right pro- 
vides that it shall not apply where the nonresident 
defendant has appointed an agent in the state upon 
whom process may be served, the right is not de- 
feated, as against a nonresident motorist, by an- 
other statute providing that the operation of a 
motor vehicle on the state highways by a nonresi- 


Se. O'Rourke v Rarktin, 184 NY.S 
845, 198 App Div. 494. 


67. Stockgrowers’ State Bank of 
Worland v. Millard, 186 P. 121, 26 
Wyo. 394, 


8S. Ware v. Flory, 201 S W. 593, 199 
Mo App 60. 


59. Crom v. Henderson, 175 NW 983, 

188 Iowa 227—6 C.J. p 48 note 52 
mothing due plaintiff 

The seller of land suing the buyer 
for specific performance, who knew 
that he had procured the buyer to 
make the contract by fraud and mis- 
representations, was not entitled to 
sue out attachment against the buy- 
er’s property on the ground that he 
was e@ nonresident, there being noth- 
ing due the seller from the buyer as 
required by statute —Crom v. Hender- 
son, 175 N.W. 988, 188 Iowa 227. 


60. Ga—Hdwards Mfg Co. v. Hood, 
145 S.B 87,167 Ga 144 

La—Allison v. Brown, 
148 La 630 

Mo—Kingley Bank of Kinsley, Kan 
v. Woods, (App) 61 SW (2d) 884 

N Y—Judis v Martin, 218 NYS 433, 
218 App Div 402, motion granted 
155 NBD 916, 244 N.Y 6065. 

N D.—Moen v. Melin, 228 NW. 702, 
57 N.D. 680 

9Shio.—Daniels v. Taylor, 13 Ohio Cir. 
Ct.(N.S ) 116—Harlan v. Capital In- 


87 So. 262, 


C-——J W. Copeland Co v. Brown, 87 
SE 1002, 103 SC. 177 


Wash—State v. Superior Court of 68. La—Poulan 


State of Washington, King County, 
197 P 821, 115 Wash 3859 
6 CJ. p 47 note 50, p 48 note 53. 


“In which attachment is” 

Under a statute providing that it 
is a sufficient ground for attachment 
that defendant 1s a nonresident of the 
state and has estate within the coun- 
ty or city “in which the attachment 
is,” the quoted words mean “In which 
attachment proceeding 1s instituted” 
and not “in which the writ of attach- 
ment is levied or served "——-Wintfree 
v. Mann, 158 SH) 887, 154 Va 683. 


Where party is not nonresident the 
attachment cannot be had on this 
ground—Bank of Dover v. Jones, 
(ArE) 95 S'W.(2d) 92—6 C.J. pnp 47 
note 50 [c]. 


61. Mitchell v. Shook, 72 Ill 498. 


6@. Messner v. Hutchins, 17 Tex 
597—Goldsoll v Votaw, 1 Tex Un- 
repCas 90—Sydnor vy. Chambers, 
Dall (Tex) 601. 


63. Furst Nat Bank of Roswell v. 
Payton, 180 P. 979, 25 NM 264. 


64. Ga—Hickson v. Brown, 17 8H 
1035, 92 Ga 225 

La.—De Poret vy Gusman, 80 La.Ann 
9380. 


vestment Co. 11 Ohio N.P.CNS)/| 66. Pheebus Bank v. Byrum, 67 § H 


492, 


349, 110 Va. 708, 185 AmSR. 958, 


216 


27 LRA(NS) 486—6 CJ. p 48 
note 65 


V. Gallagher, 
(App) 147 So 723, rehearing de- 
nied 148 So 511. 

Tex—Stringfellow v. Patterson, 
(Civ App) 192 SW. 655, error re- 
fused. 


67. Jackson v. Perry, 18 B Mon. 
(Ky ) 231—6 CJ. p 48 note 68 


68& Milton v Spmning Co, 28 Pa. 
Dist 58—Bloom v Littman, 24 Pa 
Dist 1105, 44 PaCo 24—Wight v 
Hovey, 17 Pa Dist 1019—Kauffman 
v. Musin, 9 PaCo 414—Fair v 
Hamlin, 9 PaCo. 8—6 CJ. p 48 
note 68 [ce]. 


immunity from service 

The fact that defendant was pres- 
ent in the county as a witness in at- 
tendance upon court, and, therefore, 
privileged from service of process, 
does not change the effect of his 
presence and make the attachment 
vahd—Wight v. Hovey, 17 PaDust 
1019. 
Time of issuance 

In order to avoid an attachment on 
the ground that defendant was not 
absent, he must show his presence 
in the jurisdiction at the precise time 
when the writ was issued —Melchoir 
v Stewart, 42 PaCo. 866—6 CJ. p 
48 note 58 [c] (2). 


69. Stevenson iy. 
Ann, 484, 


Prather, 23 La 


7 0.4.58. 


dent constitutes an appointment of the secretary 
of state as his attorney for the service of process.70 


Nonresidence in the county in which the action is 
brought is not, unless the statute so provides, a 
ground of attachment,” although property of a 
nonresident of a county may be attached where the 
statutes specifically authorize the remedy in such 
cases.74 


§ 30. —— In Case of Joint Debtors 


Attachment will not usually issue against the Jolnt 
er partnership property of creditors, unless all are non- 
residents, although the individual property of the non- 
resident may be attached. 

An attachment on the ground of nonresidence 
will not ordinarily issue against partnership prop- 
erty, where only one or a part of the partners re- 
sides without the state,78 but, although a contrary 
view has been taken,’ it is usually held that the 
individual property of a nonresident joint debtor 
may be attached, although his codebtor is a resi- 
dent of the state.75 


§ 31. —— Time at Which Ground Must Ex- 
ist 
To be ground for attachment, nonresidence must 
exist when the writ lesues. 

The nonresidence which is a ground for attach- 
ment is that existing at the time when the writ 18 
issued.76 If that 1s made to appear, the fact that 
defendant was previously a resident of the state 
will not prevent the attachment,?7 nor does the fact 
that defendant subsequently becomes a resident of 
the state require that the attachment be dissolved.78 


70. Poulan v Gallagher, (La App ) 
147 So 728, rehearing denied 148 


75 NJ Bq 448 
So. 511. 
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§ 32 
§ 32, —— What Constitutes Residence or 
Nonresidence 
a. In general 
b. Place of abode 


c. Residence and domicile distinguished 

d. Residence and place of business dis- 
tinguished 

e. Intention as bearing on question of 
residence 


a. In General 


The question of whether defendant Is a resident de- 
pends on the facts and circumstances of each case. 


In determining the question of residence, 1t is im- 
possible, in the last analysis, to lay down any fixed 
and unalterable rule which will govern in all cas- 
es; but the question whether one is, or is not, a 
resident within the meaning of the attachment stat- 
utes must be determined according to the facts and 
circumstances in each individual case.78 The gen- 
eral rules stated in the following paragraphs, how- 
ever, are useful as aids in deciding the matter in 
any particular case. 


b. Place of Abode 


Residence is a place of abode elther of a temporary 
or permanent character. 


Residence 1s a place of abode and the location 
of one’s fixed place of abode is an important, if 
not conclusive, consideration in determining his res- 
idence.89 To be a resident the debtor must have 
a place of abode in the state, either of a temporary 
or permanent character, at which a service of 
summons may lawfully be made,82 and the lack of 
such place of abode renders one a nonresident.82 
Mere casual visits for personal reasons or regular 
business trips in a state do not make a person a 
resident thereof.83 


General Hngineering Co., 78 A 563,]80. Ark.—Jarrell v. Leeper, 9 SW. 


(3d) 778, 178 Ark 6 


7l. Kan—Dickenson v. Cowley, 15 
Kan 269 

La—Hornbeck v. Gilmer, 84 So. 661, 
110 Le. 500. 

6 C.J. p 48 note 59. 


7a. Citzens Sav. & Trust Co v. 
Grossner, 17 Ohio CirCt(NS8S) 87 
—§ CJ. p 48 note 59 [a]. 


7a Le—vWel v. Adams, 52 So 757, 
126 La. 582 

Miss—Barney Vv, 
Lumber Co., 48 So. 282, 95 Miss 
118. 

6 CJ. p 48 note 60. 


74 Corbit v Corbit, 18 A 178, 50 
NJ.Law 868—Thayer v. Treat, 89 
NJLaw 150—Barber v. Robeson, 
15 N J.Law 17—-Curtis v. Hollings- 
head, 14 NJ Law 


Moore-Haggerty | 77. 


75 Mo—Searcy v. Platte County, 
10 Mo 3269. 

N Y¥—Baird v Walker, 12 Barb 298, 
Code Rep(NS) 829, 2 Hdm.Sel 
Cas 268 


76 Ill—witbeck v Marshall- Wells 
Hardware Co, 68 N.B 929, 188 Ill 
154, affirming 88 Ill App 101 

NJ-—State v. Mills, 31 A. 1023, 67 
N J Law 570 

6 C.J. p 48 note 62. 


Barth v. Burnham, 81 NW. 809, 
105 Wis 548—6 CJ. p 49 note 63 


7a. Larimer v Kelley, 10 Kan 298 
—§ CJ p 49 note 64 

79. Ark—Jarrell v. Leeper, 9 S.W. 
(2d) 778, 178 Ark 6 

§$D—-Pteifer v Sheehan, 189 N.W. 
310, 45 SD 628. 


402—Bray v.|6 CJ p 51 notes 88, 84, 
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Iowa —Mann v. Taylor, 48 N.W. 220, 
78 Iowa 855, 362 

N Y—Zenatello v. Pons, 256 NYS. 
768, 235 App Div 221—O’Hora v. 
Tarby, 252 NYS. 646, 141 Mise 
402 

6 CJ p 49 note 65. 


sl. N Y—O’Hora v. Tarby, 262 N Y. 
S. 646, 141 Mise 402 

Pa—Saunders Coffee Co. v. Menges, 
24 Pa.Dist 4384 

6 C.J. p 49 note 66 


62. Stafford v. Wills, 220 Ill App. 
22—6 C.J. p 49 note 67. 


s3. Pfefer v. Sheehan, 189 NW. 
$10, 46 SD. 528—é6 CJ. p 51 note 
87 [b] 

Facts showing nmonresifience 
Where defendant, a traveling sales- 

man, had his headquarters, his busi- 


§ 32 


The place of residence of a man’s family is prima 
facie his residence.8* 


c. Residence end Dom‘cile Distinguished 


Attachment statutes contemplate actual residence 
only, without regard to domicile which, besides residence, 
embraces an intention to remain. 

While the term “residence” as uscd in the at- 
tachment acts 1s sometimes considered as synony- 
mous, with “domicile’85 they are not, when ac- 
curately used, convertible terms,86 for, to consti- 
tute domicile, two things must concur, the fact of 
residence and an intention to remain.87 Attach- 
ment statutes contemplate actual residence without 
regard to domucile,88 and a person may, with re- 
gard to the application of an attachment statute, 
have his domicile in one state and his residence 
in another.8® Accordingly, an actual resident with 
a foreign domicile is not subject to attachment as 
a nonresident,299 and the fact that a resident 1s an 
alien temporarily within this country and incapable 
under the immigration laws of becoming an Amer- 
ican citizen does not render him subject to attach- 
ment.91 


d. Residence and Place of Business Distin- 
guished 


A place of business does not of iteelf constitute a 
residence. 


in @ city out of the jurisdiction, and 
had registered for military purposes 
in that city, and had not been listed 
as a taxpayer in the jurisdiction, and 
had not voted therein within two 
years, and had paid no personal tax- 
es there, the fact that he maintained 
@ business within the jurisdiction 
and transacted business therein, and 


ness address, and a checking account 
402 


at intervals visited his parents there- 
in, did not render an attachment 
founded on an affidavit that defend- 
ant was not a resident of the juris- 
diction void —Pfeifer v. Sheehan, 189 
NW 310,45 8D 628. 


& Kan—Keith v. Stetter, 26 Kan. 
100—Hatch v Smith, 49 P. 698, 6 


194 NC 571. 


Kan App 646. App 500 
N Y.—McKinlay v. Fowler, 1 How.|;6 CJ p 50 note 78. 
Pr (N 8.) 282 


6 CJ. p 49 note 68 


85. Houghton v Ault, 16 How Pr. 
(N'Y) 77—6 CJ. p 49 note 69. 


ee. Ark—Jarrell v. Leeper, 9 SW 
(2d) 778, 178 Ark 6 

Mo—Hamiull v. Talbott, 81 Mo App 
210 

Pa—Eberly v. Rowland, 1 Pearson 
$132 

6 oJ. p 49 note 70 


87. McDowell v., 


App 322. 
24 PaDist 434 


Friedman Bros 
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Shoe Co, 115 SW 1028, 185 Mo.) 6 
App 276—6 CJ p 49 note 71. 


8& Neb—National Surety 
Love, 168 NW 597, 102 Neb. 6383 
N Y—Zenatello v Pons, 256 NYS. 
768, 235 App Div. 221—O'Hora v. 
Tarby, 252 NYS 646, 141 Misc 


Pa-~—Atlantc Refining Co. v. Fabian, 
2 PaDist &Co 18 

SD—Pfeifer v Sheehan, 189 NW. 
810, 46 SD 628 

6 CJ. p 49 note 72 


88. Ark—Jarrell v. Leeper, 9 SW. 
(2d) 778, 178 Ark. 6. 
N C—Brann v Hanes, 140 SB 


Tenn —Gilbert v. Smith, 14 


80. Ark—Jarrell v. Leeper, 9 SW 
(2d) 778, 1T8 Ark. 6 

N Y—2Zenatello v. 
S 763, 2385 AppDiv 3231. 

6 CJ. p 50 note 78 [c]. 

91. Zenatello v Pons, supra 


$2. Ill—Stafford v. Wills, 220 IIL 
Pa.—Saunders Coffee Co. vy. Menges, 
8D.—Pfefer v Sheehan, 189 N.W. 


$10, 45 SD 528 
6 CJ p 50 notes 74, 75, 
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A place of business does not alone constitute a 
residence, and accordingly a person may be a non- 
resident within the attachment laws, although he 
has a regular place of business within the state.9? 
Conversely, a debtor is not lable to attachment in 
the state of his residence because he has a regu- 
lar place of business in another state 98 


e. Intention as Bearing on Question of Residence 


Defendant's intention alone does not fix his residence. 


Although, as will be shown in §§ 33, 34, inten- 
tion coupled with affirmative action 1s usually deter- 
minative, a person’s intention as to the future does 
not, of itself, affect the question of his residence % 
So where one is a resident the fact that he intends 
to remove from the state will not make him a non- 
resident ,°5 and conversely, where one, even though 
present in the state, has never become a resident, 
the fact that he intends to remain and become such 
does not make him a resident.96 


§ 33. —— Acquisition of Residence 


Intention to acquire a residence combined with actual 
residence, however short, is determinative of the ques- 
tion of residence. 


A residence is acquired by actual presence in the 
state®? coupled with an intention to remain there 


OngTessman 

A. member of Congress brought to 
the District of Columbia solely by 
his public duties must, in the ab- 
sence of a plain, unequivocal showing 
to the contrary, be regarded as an 
inhabitant and resident of the state 
which he representa in congress, only 
a visitor to the District of Columbia, 
and therefore a nonresident of the 
latter within the meaning of the at- 
tachment statute—-Howard v. Citi- 
a Benk, ete, Co. 12 AppDG 

2. 


Stockholder in corporation 

That defendant 1eslding in another 
state was a stockholder in an IIli- 
nois corporation does not make him 
@ resident of Illinois within the at- 
tachment law.—Stafford v. Wills, 220 
TllApp. 23. 
93. Leonard v. Stout, 36 NJ Law 


870—Del Hoyo v. Brundred, 80 N J. 
Law 328. 


94% Wood v. Hamilton, 14 Daly 41, 
1NYSt. 779—6 CJ. p 50 note 79. 


95. Labe v. Brauss, 12 PacCo. 255 
— 6 CJ. p 50 note 80. 


98. Hickson v Brown, 17 SE. 10385, 
92 Ga. 285—6 CJ. p 51 note 81 


97. Adams v Evans, 19 Ean. 174—~— 
6CJ. p 51 note 86. 


Co. V. 


Tenn 


Pons, 256 N.Y. 
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permanently,98 or for an indefinite period,9? and 
it has been held that a person who has abandoned 
his native land and 1s living in a state with no 
intention of going elsewhere is a resident of that 


state. 


§ 34. —— Loss of Residence 


a. In general 
b. Effect of absence 


a. In General 


Residence is lost by leaving the state with the Inten- 


tion of becoming a nonresident. 


A resident of a state becomes a nonresident by 
actually leaving the state? with the imtention of 
becoming a nonresident. The fact that a person 
moves his wife and children out of the state, to- 
gether with certai exempt property, but himself 
remains in the state with no intention of abandon- 
ing his residence, does not constitute him a non- 


resident of the state. 


b. Effect of Absence 
(1) Temporary 
(2) Prolonged 


(1) Temporary 


Mere temporary absences do not ordinarily ental! 


foss of residence. 


Mere casual or temporary absence from the state 
will not meke the absentee a nonresident,5 especial- 


06. Furst Nat Bank v. Pierson, 146 
So 749, 750, 176 La 788—6 CJ 
p 51 note 86 
“Intention to acquire @ permanent 

residence in the state combined with 

the fact of residence, even for a 

short period, fixes the domicile here, 

and renders one’s pioperty not sub- 
gect to attachment on the ground of 

nonresidence "—Zurst Nat Bank v. 

Pierson, supra 


99. Jacobson v. Kill, 221 P 21, 94 

Okl. 146—6 CJ. p 61 note 87. 

“To establish a residencé in & 
estate 1t 18 not necessary that one be 
required to live or reside therein for 
any specified length of time, but 
such residence 18 established by ac- 
tual presence in such state, coupled 
with the bona fide intention to re- 
main there permanently or indefi- 
nitely.”—Jacobson v. E1ll, supra 


Heidenbach vy. Schiland, 10 How 
Pr(NY) 477. 


@ Mann v. Taylor, 48 NW 220, 78 
Iowa 365—6 CJ. p 52 note 88 


3. Pa—Graybill v. Hoover, 28 Pa 
Dist. 889 

W Va—Lyon v Vance, 84 SH 761, 
46 WVa 781. 

€ CJ. p 53 note 89, 
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§ 35 


ly where he has and retains a place of abode with- 
in the state,® or lacks any intention of acquiring a 
fixed residence elsewhere.? 


Recurring temporary absences at periodic inter- 


vals do not make the absentee a nonresident,® un- 
less his stays within the state are so short 1n dura- 
tion as to amount only to a succession of visits.® 


(2) Prolonged 


ee may be lost by prolonged absence from the 


sin absence from the state prolonged for an in- 
definite period, makes the absentee a nonresident,1© 
particularly where, during his absence, he has no 
place of abode within the state,12 or where he has 
no intention of returning within a reasonably defi- 
mite period.1° The fact that he may have a general 
intention to return at some future time 1s imma- 
ter1al,18 and such general intention becomes even 


less important when the absentee acquires a place 


of abode in another state 14 


So the cause of his 


absence does not affect the rule if such absence 
prevents personal service for an indefinite length 


of time 15 


§ 35. Fraudulent Transfer or Disposition of 


Property 


4 Carr-Lowry Lumber Co v Mar 
tin, 109 So 849, 144 Miss 106 

5. Md—Winakur v Hazard, 116 A 
860, 140 Md. 102, 26 ALR 177 

Pa —Graybill v. Hoover, 28 Pa Dist 
389—Bloom v. Littman, 24 Pa Dist 
1105, 44 PaCo 324 

W Va—Kanawha Banking & Trust 
Co. v Swisher, 144 SE 294, 105 
W Va. 476 

6 CJ. p 62 note 90 

6 Silva v. Superior Court, 128 A 

213, 46 RL 342—6 CJ p 52 note 

91 
Wolf v. Dietz, 10 PaDist. & Co 

693—Graybill v Hoover, 28 Pa 

Dist. 389—-6 CJ p 62 note 92. 


S& Bloom y. Ilatiman, 24 PaDist 
1105, 44 PaCo 2i1—6 CJ. p 53 note 
93 

Southern R. Co. v McDonald, 
(Teun ChApp) 58 SW. 370 


10. Brann v Hanes, 140 SH 293, 
194 NG. 571—6 CJ. p 58 note 95 


11. Dll—Stafford v. Wills, 220 Mil 


App 22 

Pa —<Atlantic Refining Co. v. Fabian, 
2 PaDist & Co 16. 

6 C.J. p 53 note 96. 

Room in father’s house 
The fact that there 1s a room in 
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7. 


Fraudulent transfer or disposition of property Is a 
distinct ground of attachment under some statutes. 


his father’s house which defendant 
always occupies while he is in the 
state does not make him a resident 
thereof where he was at the time 
of the attachment lhving in another 
state and :ntended to do so for an 
indefinite period—Stafford vy Wills, 
220 Ill App 328 


12 =Ill—Stefford v. Whlls, 220 Ill 
App. 22. 

N.C—Brann v. Hanes, 140 298, 
194 NC. 571 


meturn dependent on convalescence 

Where a defendant in an attach- 
ment proceeding had been absent 
from the state for over a year, and 
was #0 11] that the time of his re- 
turn to the state, even if he were 
ever able to return, was uncertain, 
he was a “nonresident” of the state 
within the meaning of the statute 
relating to attachment of property’ of 
nonresident.—Brann v. Hanes, 140 
S.E 2923, 194 NC 571. 


1% Brann v. Hanes, supra—6 CJ. p 
58 note 97. 


14 Stevens v Dilsworth, 63 NW 
683, 95 Iowa 281—6 CJ. p 63 note 
98 


15. Brann v. Hanes, 140 SH. 392% 
194 NC 571. 


§ 85 


An attachment will lie for a fraudulent trans- 
fer or disposition of his property by a debtor where 
the statutes make this a ground for invoking the 
remedy.16 The fact that the creditor in good faith 
believed that defendant fraudulently disposed of his 
property will not justify an attachment on this 
ground; the determinative question 1s whether he 
actually did so dispose of :t.17 


This ground of attachment is distinct from the 
grounds that the debt was fraudulently contracted 
or that the debtor had concealed or secreted the 
property!§ or intended to dispose of it fraudulent- 
ly,1® although not inconsistent therewith.2° 


§ 36. Intent of Debtor 


Fraudulent Intent on the part of the debtor being 
the gist of the ground, mere constructive fraud does not 
ordinarily warrant the attachment. 


A fraudulent intent is the gist of this ground of 


16. Carney v Security Credit Cor-]6 C.J. p 54 note 8 [a], [c], [ad], p 
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attachment?! and as a general rule fraud in law 
or constructive fraud in making the conveyance 1s 
not sufficient to constitute it a fraudulent transfer 
within the meaning of the attachment statutes, but 
must be actuated by an actual fraudulent purpose 
or intent.22 In some jurisdictions, however, if a 
conveyance or transfer has the effect of hindering 
and delaying creditors, this is sufficient regardless 
of the debtor’s intention 23 


There 1s a sufficient fraudulent intent, where the 
debtor intends to delay his creditors,24 to place his 
property so that one creditor cannot attach and get 
all,25 or to force creditors to compromise by means 
of the conveyance;*6 but a transfer, the only pur- 
pose of which was to compel the creditor to seek 
the enforcement of his claim in the state of the 
debtor’s domicile, has been held not to furnish a 
ground for attachment.®? 


law does not concern itself about 
his private or secret motives, but 


poration, 185 So. 916, 172 La. 911 
—6 C.J. p 55 note 17. 


17. Lang v Shanawolf, 111 A. 117, 
137 Md 17. 


18. Boyd v. Iappencott, 2 Pa.Co. 585 

—6 C.J. p 56 note 18. 

In Missourl the ground of attach- 
ment that “defendant hed fraudu- 
lently conveyed or assigned his prop- 
erty or effects, so as to hinder or 
delay his creditors” 1a distinct from 
the ground that “defendant has 
fraudulently concealed, removed, or 
disposed of his property or effects so 
as to hinder or delay his creditors,” 
and a different state of facts is re- 
quired for each —Douglass Candy Co. 
v Shenk, 194 SW. 754, 196 Mo App. 
592 
19. Dunnenbaum v. Schram, 69 Tex 

881 
@O. Kendall v Kennedy, § Kyl 6383 

—§ C.J p 56 note 20 


21. Ky.—McCollum v Parsons, 266 
SW 43, 205 Ky 450. 

La—General Motors Acceptance Cor- 
poration v Sneed, 121 So 254, 9 
La App 471, modified on other 
grounds 119 So 417, 167 La. 432— 
Bennett v Buberry, 4 La.App 364. 

Wyo —Stockgrowers’ State Bank of 
Worland v. Millard, 186 P. 121, 26 
Wyo 394. 

6 C.J. p 57 note 42. 


22. Tll—C. & HL Marshall Co. v. 
Leon, 267 Ill App. 242 

Minn —Harris v. Spencer, 158 NW. 
125, 180 Minn i141 

N Y.—Millang v. Lambros, 163 N.Y. 
8. 944, 90 Misc. 688 

Pa—Stowers Pork Packing and Pro- 
vision Co. v. Shoener, 15 Pa Dist. 
141, 

8 D—Brekke v, Waite, 1538 N.W. 901, 
&6 6.D. 26. 


57 note 43. 

“The intent to defraud must exist 
as a fact’’"—Guaranty State Bank of 
Sisseton v Varland, 207 N.W. 1532, 
153, 49 SD 336. 


In Missouri 

(1) The cases are in conflict as to 
whether an actual fraudulent intent 
18 necessary in order for an attach- 
ment to he on the statutory ground 
that “defendant had fraudulently 
conveyed or assigned his property or 
effects, s0 as to hinder or delay his 
creditors The rule of the text has 
found support in cases holding that 
there must be both a fraudulent in- 
tent on the part of the debtor, and 
the effect of the conveyance must be 
to hinder or delay creditors; either 
alone 18 not sufficient, both must con- 
cur—Conran v. Fenn, 140 SW. 82, 
159 MoApp. 664—Belcher-Brown 
Lumber & Mercantile Co. v. Drane, 
80 SW 3807, 107 Mo App. 56. 

(2) So it has been held that where 
the deed itself appeared to be fair 
and made in good faith, the intent to 
delay creditors was necessary to con- 
stitute 1t a fraud upon them—Spen- 
cer v. Deagle, 34 Mo. 455. 


(8) On the other hand, it has been 
said, “The term fraud, as understood 
in the statute concerning fraudulent 
conveyances, has the same meaning 
in the attachment law, and it 1s not 
necessary to show that the act origi- 
nated In any meditated design to 
commit a positive fraud or to injure 
other persons”—Reed v. Pelletier, 
28 Mo. 173, 177. 


(4) Accordingly, several cases hold 
that it 18 not necessary that there be 
an actual fraudulent intent. When 
& voluntary deed is made by a debtor 
in embarrassed circumstances, the 
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if that deed hinders or delays his 
creditors the law presumes it was 
mede with fraudulent intent, howev- 
er pure in reality the motives of the 
debtor may have been, and an at- 
tachment 1s warranted thereby —Pot- 
ter v McDowell, 81 Mo 62—Simmons 
Hardware Co v Fighting the Flames 
Co, 115 SW 467, 186 MoApp 26¢— 
Dunham-Buckley v. Halberg, 69 Mo 
App. 609—Glacier v. Walker, 69 
Mo App. 288—Gens v, Hargadine, 
56 MoApp 245—Farmers, etc, Bank 
v Price, 41 MoApp 291—Cooper v. 
Standley, 40 MoApp 188—Douglass 
v Cassna, 17 Mo App. 44. 

(5) “While the motive which actu- 
ates the making of a fraudulent con- 
veyance which results in hindering 
or delaying the grantor’s creditors 
18 wholly 1mmatefrial, yet the convey- 
ance must be fraudulent, in law or 
in fact, 1f 1t constitutes a ground for 
attachment "—State ex rel First Nat 
Bank v Trimble, 287 SW. 482, 484, 
815 Mo 966, quashing certiorari First 
Nat. Bank of Milan v EK.bble, 273 8. 
W. 148, 221 Mo App 3811 


23. Kingman Firat Nat Bank v. 
Gerson, 32 P. 908, 50 Kan. 589— 
6 CJ. p 54 note 8 [b]. 


24 Asiatic Min & Mill. Co vy. Ste- 
phenson, 165 P 778, 68 Colo. 301— 
6 CJ. p 58 note 44, 


26. Mich—McBPryan v. Trowbridge, 
84 NW 1084, 125 Mich 642 

Neb.—Kingman v. Weiser, 67 N W. 
941, 48 Neb 834, 


26. Colher v. Hanna, 17 A. 1017, 72 
Md 26538. 


27. Harding v. Dlhott, 338 N.YS. 
1095, 12 Misc 621, reversed on oth- 
er grounds 36 N.Y S. 648, 91 Hun 
502. 


7 CS. 


The sntention of the transreree who receives the 
property 1s immaterial 28 


§ 37. —— Property Whose Transfer May 
Afford Ground for Attachment 
Property fraudulently transferred within the statute 
may Include choses In action, judgments or property out- 
side the state. 

A chose in action,29 a judgment,?9 or property 
situated outside of the state?! may be fraudulently 
transferred so as to afford a ground for attach- 
ment. But a fraudulent transfer of land has been 
held not a ground for attachment ®2 


§ 38. —— Amount of Property Transferred 
or Disposed of 
A debtor’s disposition of a part of his property 
warrants the attachment. 

It 1s not necessary that the debtor should dispose 
of all of his property,®? but if he fraudulently dis- 
poses of, conveys, or secretes only a part of his 
property, an attachment may be had.*4 It is not 
necessary in order to sustain an attachment, for 
plaintiff to show that defendant's property remain- 
ing after such disposition is insufficient to pay his 
debts.25 


§ 39. —— Time of Transfer or Disposition 


The disposition relied upon must ordinarily have 
been made after plaintiff's claim existed. although If 
made before, It may under some circumstances form the 
basie of the remedy. 


In order to warrant an attachment the transfer 
or disposition of property must, ordinarily, have 
been made after plaintiff's claim was in existence,?6 
although a previous transfer might be sufficient 
where the debtor intended at the tume to contract 


98. Shull v Kallauner, 800 8 W. 654, 
222 MoApp 64—6 CJ. p 568 note 35 
48 SY. 

29. Ky—Bubb v. Smith, 1 Dana 580 

Tenn —Wilson v. Beadle, 2 Head 510 


20. Gribble v. Ford, (Tenn Ch App ) 
562 SW. 1007. 


31. KExbbe v. Wetmore, 81 Hun (N | 39, 
Y.) 424. 


92. Contmental Nat. Bank v Dra-| ‘40 
per, 89 Pa 446—kKlne v. O’Don- 
nell, 1 Pa Dist. 741, 11 PaCo. 38 


33. Johnson v. Laughlin, 7 Kan. 859 
— 6 CJ. p 56 note 32. 


*% Taylor v. Myers, 34 Mo. 81, 82 
—€6 CJ p 56 note 33 21. 


36. Ind—Hoffman v Henderson, 44| 
NE 629, 145 Ind 613 

Mo—Barry County Bank v. Russey, 
714 MoApp 651. 


381 Misc. 60. 
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Bergson v. Dunham, 
App) 40 SW. 17. 

S&S. Tll—Zeigler v Cox, 68 Ill 48 

Tex—Shefield v. Gay, 32 Tex. 226. 

6 CJ p 57 note 89. 

Hoffman v Henderson, 44 NE 

629, 145 Ind. 618—-6 CJ. p 57 note 


40. Parrott v. Mayer, 64 N.Y 8. 649, 


41. Perkins vy Scott, 13 Ky Op 931 
42. McMorran v Moore, 71 N.W. 
505, 113 Mich 101—€ C.J. p 56 : Lesser, 58 P. 345, 9 NM. 604—6 G 


Couldren vy. Caughey, 
817—6 C.J p 56 note 22. 


Converting land to homestead 
That defendants were moving on 
36. Hershfield v, Lowenthal, 11 P. | land to make it their statutory home- 


§ 42 


the particular debt for which attachment is sought 
and defraud the creditor.37 


§ 40. —— Necessity for Injury to Attaching 
Creditor 
To warrant an attachment, the transfer must have 
Injured the attaching creditor. 

In order to support an attachment on the ground 
under consideration, it must be made to appear that 
the attaching creditor is injured by the transfer or 
disposition relied on.88 


§ 41. —— Insolvency of Debtor 


Solvency of the debtor or his surety does not defeat 
the remedy :f a material portion of his property has 
passed. 

It 1s not essential to an attachment on the ground 
that the debtor has fraudulently transferred or dis- 
posed of property that the debtor should be 1in- 
solvent,3® although, where he is not so, it must 
be shown that a material portion of his property 
has passed.40 The solvency of a surety of the 
debtor does not affect the right to attachment on 
this ground.*! 


§ 42. —— What Constitutes Transfer in 
General 


A transfer within the attachment statute ordinarily 
imports a voluntary alienation of his own title by de- 
fendant. 

To constitute a transfer within the meaning of 
the attachment acts there must be a voluntary42 
alienation of title? by defendant#4 of his own 
property.#5 

“Disposition.” The word “disposition” has been 
said to have a broad signification and include all 


178, 35 Kan. 407—6 CJ. p 67 note stead does not justify an attachment 


in the absence of a showing of ex- 
trinsic facts tending to establish ac- 
tual fraud—Stricker v. Trullinger, 
216 NW. 281, 172 Minn 6547. 


Attempt to reconvey 

That defendants more than a year 
prior to attachment attempted to re- 
convey land to the creditor in satis- 
faction of the note sued on gven 
for such land does not justify at- 
tachment, the creditor having re- 
fused to accept such reconveyance.— 
Stricker v Trullinger, 216 NW. 281 
172 Minn 647. 


#4. Albuquerque First Nat. Bank v. 


(Tex Civ 


J. p 66 note 23 


45. N.¥—EHmpire Warehouse Co Vv. 
Mallett, 82 N.YS 861, 84 Hun 561. 

Wis —Campbell v. Jackson, 49 NW. 
121, 80 Wis. 48 

6 C.J. p &6 note 24, 


29 Wis. 
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fraudulent transfers of property,*® although it has 
also been regarded as including only alienations of 
property which may be effected by mere delivery 
without a written instrument.47 


“Assignment.” Where the statute makes the 
ground that defendant has fraudulently “conveyed 
or assigned” his property distinct from the ground 
that he has fraudulently “concealed, removed, or 
disposed of” his property, the word “assigned” re- 
fers to an assignment in its limited sense, that is 
an assignment by writing, and not to a verbal 
sale 48 


§ 43. —— Sale 


A sale whether in ordinary course of trade or In bulk 
will not warrant an attachment unless made with fraud- 
ulent Intent which, however, may be inferred from secre- 
cy, inadequacy of consideration, or fraudulent disposition 
of proceeds. 


To support an attachment on the ground that 
defendant has fraudulently transferred or disposed 
of his property, 1t 1s not enough that plaintiff shows 
that defendant had sold or conveyed his property.*® 
Sales by a debtor in the ordinary course of trade 
are usually not regarded as fraudulent,59 even 
though the goods are sold cheaply54 or the debtor 
is insolvent 52 and the application of the proceeds 
to pay debts rebuts any inference of fraud58 But 
a sale made with a fraudulent intent as to creditors 
will justify an attachment, even though made in 
the usual course of business.54 


Secret sales will usually justify an inference of 
fraudulent intent,55 as will also a marked inade- 


46. Howard v Caperon, 3 Willson, 
Civ Cas Ct App (Tex) § 813 

47. Bullene v Smith, 73 Mo 151— 
6CJ.p 56 note 26 

48. Douglass Candy Co. v. Shenk, 
194 SW 764, 195 Mo.App 692. 

49. McCollum v Parsons, 266 S.W 
43, 205 Ky. 460. 

50. Arkansas Nat Bank v. Stuckey, 
181 SW 918, 121 Ark. 302—6 CJ 
p 60 note 83 

Bale by bank cashier 
The sale of his homestead by a@ 


57. 
Ark. 391, 
P 60 note 88. 
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64 Farms v Gross, 87 SW. 638, 75 
Ark, 391, 5 Ann Cas 616 


55. Harbour-Pitt Shoe Co v Dix- 
on, 60 SW 186, 22 Ky.L. 1169 


56. Neb—Robinson Notion Co. v 
Ormsby, 50 N.W. 952, 38 Neb 665 

Wyo—Cheyenne First Nat Bank vy. 
Swan, 33 P. 748, 8 Wyo 3856 

6 CJ. p 60 note 88. 


Farris v Gross, 87 SW 6383, 75 
5 AnnCas 616—6 CJ. 
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quacy of consideration,56 or a fraudulent disposi- 
tion of the proceeds.5? 


A failure to make delivery sufficient to pass title 
to the purchaser as against the creditors of the 
seller has been held not to make the sale fraudulent 
so as to warrant an attachment.58 

Under Bulk Sales Law. Since a creditor has no 
right to control an individual in the sale of his 
merchandise in the absence of fraud, an attachment 
will not lie during the statutory period when the 
sale 1s in suspense to prevent a sale fully com- 
plying with the Bulk Sales Act.59 Moreover, non- 
compliance with the requirements of the act, stand- 
ing alone, has been held no such badge of fraud 
as to justify an attachment,®9 but there is author- 
ity to the contrary;51 and the fact that certain 
debts were omitted from the list of creditors fur- 
nished by defendant to the purchaser attempting 
to comply with the act 1s not ground for an attach- 
ment.62 


§ 44. —— Mortgage or Pledge 


Execution of a mortgage by a debtor will warrant an 
attachment only when done with fraudulent intent. 
The fact that a debtor has executed a mortgage 
upon the property 1s not of itself ground for an 
attachment,68 even though there be a great dis- 
proportion of the value of the property mortgaged 
and the amount secured thereby,®4 and, as shown 
infra § 47, even though done to prefer creditors. 
But a mortgage is such a transfer as will warrant 
attachment, when it was made for the purpose of 
defrauding creditors®5 or of hindering or delaying 


Pa.—Stowers Pork Packing and Pro- 
vision Co. vy. Shoener, 15 Pa.Dist 
141 

meason for rule 
A. sale in bulk contrary to the stat- 

ute is constructive fraud and not 

such actual fraud as consttutes 
ground for attachment—Stowers 

Pork Packing and Provision Co. Vv. 

Shoener, 15 Pa Dist 141. 


61. Galbraith v. Oklahoma State 
Bank, 130 P. 541, 86 Okl 807. 


6. Stockgrowers’ State Bank of 


bank cashier is not in the usual 

course of bus.ness since he was not 

@ dealer in real estate or engaged in 

the business of buying and selling 

real estate—JAetcalf v Jelks, 8 S 

W (2d) 462, 177 Ark 1023 

S81. Wando Phosphate Co. v. Ros- 
enberg, 9 SE 969, 31 SC. 301— 
6CJ p 60 note 84. 

52. Arkansas Nat Bank v Stuckey, 
181 SW. 918, 121 Ark. 808—6 CJ. 
p 60 note 83 [a] 


6S. Ul—Schwabacker y. Rush, 8&1 
Ili $10 

Ky.—Taylor v Smith, 17 B.Mon 5386 

Mo —Simmons Hardware Co. v. Pfeul, 
385 Mo App 256 

6 CJ. p 60 note 90. 


58. C.&H Marshall Co. v. Leon, 267 
Tll App. 243. 


60. N.J—lLeventon v. Davison, 130 
A. 682, 102 NJ Law 144, affirming 
(N.J.) 127 A 787. 


SS. Blakemore v. Hagle, 84 8.W | N ¥ —Mullang v. Lambros, 153 N.Y.S. 


6387, 78 Ark 477. 


944, 90 Misc. 638. 
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Worland v. Millard, 186 P. 121, 26 
Wyo. 394. 


63. Ivy v. Caston, 21 S.C. 5838—6 CG 
J p 60 note 91 


6% Dayton Spice-Mills Co. v. Sloan, 
68 NW. 1040, 49 Neb 622—Smuth 
v. Boyer, 52 NW 6581, 35 Neb. 46, 
reversing 45 NW. 266, 29 Neb 76, 
26 AmSR 8738—Grimes v. Far- 
rington, 26 N.W. 618, 19 Neb. 44. 


6S. Millus v. Lowrey Bros, 164 P. 
668, 68 Okl 261, LRA1918B 336—~ 
6 C.J. p 61 note 93, 
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them, even though the mortgagor did not intend 
eventually to defeat them, and even though the debt 
secured by the mortgage was valid:66 and such 
an intention is apparent, where the amount of the 
mortgage greatly exceeds the debt secured there- 
by,67 or, as it has been held, where the debtor 
and mortgagor is permitted to retain possession of 
and sell the mortgaged property,®8 although there 
1s contrary authority ®? A transfer of property to 
secure a debt, where the value of the property is 
less than the debt, cannot however, be considered 
a transfer with intent to defraud within the spirit 
of the attachment statute.70 


§ 45. Judgments and Executions 


A fraudulent confession of Judgment warrants at- 
tachment. 


A confession of judgment is usually regarded as 
a voluntary transfer within the attachment stat- 
utes’! and when fraudulently made will warrant 
the issuance of a writ,’? although, as will be shown 
infra § 47, thus preferring a creditor is not, in 
the absence of fraud, a ground for attachment. 


§ 46. —— Assignment for Benefit of Credi- 
tors 


An assignment for the benefit of creditors does not 
Justify an attachment unless fraudulently made 
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The fact that a debtor has made a general assign- 
ment for the benefit of creditors does not warrant 
an attachment on the ground that he has fraudulent- 
ly transferred or disposed of his property,’® even 
though such assignment is void,"4 nor is the remedy 
warranted by the fact that the debtor was dis- 
posing of his property to devote it to the payment 
of his creditors, thereby accomplishing the same 
result.76 


An assignment for the benefit of creditors is a 
sufficient transfer to warrant an attachment, how- 
ever, where it is tainted with a fraudulent intent,” 
as where it includes fictitious claims,?7 reserves 
benefits to the assignor,’® or allows him to retain 
possession of the assigned property.79 


§ 47. -——— Preference to Creditors 


An attachment is not warranted by the mere fact 
that defendant has preferred some creditors over others. 


It is not, ordinarily considered, a fraudulent 
transfer justifying attachment for a debtor to pre- 
fer one creditor over others,89 whether this is done 
by way of absolute conveyance of property in 


66. First Nat Bank v. Poor, (Colo ) 
29 P (3d) 718—Hafelfinger v. Per- 
ry, 121 P 1021, 62 Colo 444 


67. Kan—Marbourg v Lewis Cook 
Mfg Co, 5 P 181, 32 Kan. 629— 
Taylor v Kuhuke, 26 Kan 182 

Mich —King v Hubbell, 4 N.W. 440, 
42 Mich. 597. 

§.C—Tabb, etc, Hardware Co. Vv. 
Gelzer, 21 SH 261, 48 SC 842 
Wis —Rice v. Morner, 25 NW. 668, 

64 Wis 599 
6 CJ. p 61 note 94. 


68. Ranney-Alton Mercantile Co v. 
Watson, 65 P 98, 10 Okl 675—6 C 
J. Dp 61 note 95. 


69. Cox v. Birmingham Dry Goods 
Co, 28 So 456, 125 Ala. 320, §&2 
AmSR 238—6 CJ. p 61 note 95 

7O. Van Dam v. Baker, 204 NW. 
688, 164 Minn. 180 

JL. Meyers v. Rauch, 4 Pa Dist. 333 
— § CJ p 56 note 21 [a]. 

72. McGonagle v. Hallman, 18 Pa 
Co. 388—6 C.J. p 63 note 6 [a]. 


73 Lang v. Shanawolf, 111 A 117, 
187 Md. 17—6 CJ. p 61 note 96 


7% German Bank v. Folds, 68 NW 
747,9 8D 295—6 CJ. pn 62 note 97. 

76. Lang v Shanawolf, 111 A. 117, 
187 Md. 17. 

76. Ky.—Louisville Banking Co v 
Htheridge Mfg. Co. 48 S.W. 169, 
19 Ky L. 908. ‘ 


N Y—Skinner v. Osttinger, 14 Abb 
Pr 109 

Or—Dawson v. Coffey, 8 P. 888, 12 
Or. 513 

S D—German Bank v. Folds, 68 N W. 
747,9 SD 295 

6CTJI p 62 note 98. 


77 Bickham v. Lake, (DC Muss) 
51 F 892—6 CJ. p 82 note 99 


78. Whedbee v Stewart, 40 Md. 414 
—§ C.J p 62 note 1. 


79. Ky.—Robinson v. Worley, 42 8. 
W 95.19 KyL 791 

Wyo —Roy v. Union Mercantile Co, 
26 P 996,38 Wyo 417. 


80. Minn—Van Dam v. Baker, 204 
NW. 638, 164 Minn 180 

Miss —Ringold v Goyer Co, 144 So 
706, 164 Miss 261 

N ¥Y—Thomas v. Blizzard, 170 NYS 
11. 

SD—People’s State Bank v. Earlen, 
182 NW 681, 44 SD. 82. 

6 CJ. p 62 note 4. 


“Unfair preference” 

(1) In construing a Mississipp1 
statute which enumerated, ag one of 
the grounds of attachment, a dispo- 
sition of his property by the debtor 
“with intent to defraud hig credi- 
tors, or give an unfair preference 
to some of them,” it was decided that 
no preference could be held to be un- 
fair which, tested by the rules of 
law, 18 legal; and that, as to be 1- 
legal 1t must be fraudulent, and as 
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all fraudulent dispositions of his 
property by a debtor are prohibited 
in other words, the clause relating 
to unfair preference 18 mere surplus- 
age, this construction being confirm- 
ed by the fact that the words in 
question were omitted from the code 
of 1880 by the legislature of Missis- 
Sippl1—Fitzpatrick v Flannagan, 
(Miss) 1 S.Ct 369, 106 US 648, 27 


L E44. 211. 


(2) Under the Louisiana statute 
providing that a creditor may attach 
his debtor’s property where the lat- 
ter has “mortgaged, assigned or dis- 
posed of, or 18 about to mortgage, as- 
sign or dispose of his property, 
rights or credits, or some part there- 
of with intent to . . . give an 
unfair preference to some of [his 
creditors]” In order to sustain an 
attachment on this ground, the cred- 
itor must show an intent on the part 
of his debtor to “give an unfair pref- 
erence "—State Bank of New Ibera 
v Martin, 28 So 130, 52 La Ann 1628 
—wWinter v. Davis, 19 So. 263, 48 La. 
Ann 260. 


(8) The attachment must be sup- 
ported by proof of some act or decla- 
ration of purpose from which a 
fraudulent intent of the debtor may 
be reasonably gathered —State Bank 
of New Ibema v. Martin, supra. 

(4) Attachment therefore on this 
ground cannot be sustained where 
the proof merely shows intent to 
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liquidation of the debt,82 by confessing a judgment 
in the creditor's favor,®? by way of mortgage to 
secure payment,®3 or by way of actual payment of 
the debt.&4 


The transfer is fraudulent, however, if the debt- 
or intends to secure benefits to himself thercby,®5 
or intends to hinder and delay his other creditors,86 
or avoid the payment of his debts due other cred- 
itors 87 


§ 48. —— Transfer to Relatives 


A transfer to relatives is not of iteelf ground for at- 
tachment although in conjunction with other circum- 
stances it may give rise to a presumption of fraud. 

The circumstance that relationship exists between 
the parties to a conveyance alleged to be fraudulent 
does not of itself show fraud,88 but where the 
good faith of a transfer is in question the relation- 
ship of the parties is a fact for the consideration 
of the jury,®9 and a presumption of fraud may arise 
from the fact that the sale was a secret one,9 
or was made to pay an alleged debt which did not 
appear on the debtor’s account books,92 or from 
the debtor’s financial worthlessness at the time.9? 


§ 49. ——— Transactions in Relation to Ex- 
empt Property 


Attachments cannot be grounded upon transactions 
relating to exempt property. 
make preference without showing 
that such preference was “unfair.”— 


ATTACHMENT 


180 SW. 396, 192 
CJ. p 62 note 5. 


treal Shoe Co., 
MoApp 113-6 
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A debtor may dispose of exempt property with- 
out subjecting himself to attachment therefor, as 
his creditors have no rights to or interest in such 
property unless secured by contract 9 It has also 
been held not a fraudulent transfer for an insolvent 
debtor to use money to pay off a mortgage on his 
homestead,®4 or to exchange for stock which will 
be exempt.95 . ee 


§ 50. —— Intended Transfer or Disposition 


a. In general 

b. What constitutes being “about” to 
dispose of property 

c. Fraudulent intent 


a. In General 


Under some statutes it Is a ground for attacnment 
that the debtor Is about to dispose of his property in 
fraud of creditors. 

That a debtor is about to dispose of his property 
for the purpose of defrauding his creditors is a 
ground for attachment to issue against his property 
where the statutes make it so;96 and, where an 
attachment 1s sought on this ground, it is not nec- 
essary that the debtor should be a resident within 
the state 97 


It is the actual facts as to defendant’s fraudulent 
intention which govern in determining whether an 
attachment should issue on this ground; and the 


ulent the attachment should be sus: 


tained "—Barry County Bank v. Rus- 


State Bank of New Iberia vy Mar- 
tin, supra-~-Seelingson v. Rigmaiden, 
37 La.Ann. 722 


(5) A fortiori, where the proof 
shows ho intent to make any pref- 
erence either fair or unfair-—~Leb- 
man vy. McFarland, 35 LaAnn. 624 


(6) Where the proof does show an 
intent to make an “unfair prefer- 
ence,” an attachment can be sustain- 
ed on this ground —Bowling v. Col- 
vin, 22 So. 374, 49 LaAnn. 1840. 


(7) An “anfair preference” has 
been held to exist where it was 
shown that the creditor knew or had 
reason to know, that the debtor was 
insolvent, and that the transaction 
actually gave the creditor some ad- 
vantage over other creditors —Pat- 
erson Bank v. Urban Co., 38 Soa. 
561, 114 La. 788. 


(8) So there 1s an “unfair prefer- 
ence” where the proof showed that 
the debtor making the preference 
had been deceiving his creditors and 
attempting to evade payment of his 
debts.—Stevens v. Helpman, 29 La. 
Ann. 636. 


ol. Hrnest Wolff Mfg. Co. v. Bat- 


82. Wyman v. Wilmarth, 46 NW 
190, 1 SD. 172—6 C.J. p 63 note 6 


$& Hills v. Stockwell, etc, Furni- 
ture Co, (CC.Mich) 23 F. 482—6 
CJ p 68 note 7. 


84% People’s State Bank v. Karlen, 
182 NW 6531, 44 8D 82—€6 CJ. p 
68 note 8. 

Writing checks 
“The fact that a resident debtor 

has written, or is about to write, 

checks to pay a portion of his in- 
debtedness, and at the same time re- 
fuses to pay other creditors, does not 
constitute .. . assigning or dis- 
posing of hig property with in- 
tent to defraud his creditors "—Ste- 
Pphens Howard Co v. Baer, 166 § HB 
77, 78, 208 N.C. 856. 


85. Ga—dHobbs v. Greenfield, 30 8 
H 267, 108 Ga. L 

N Y—Nichthauser v. Lehman, 39 N. 
Y.S. 1091, 17 Misc 336 

6 C.J. p 8&8 notes 9, 10 [d]. 


SG. Metcalf v. Jelks, 8 S.W (2d) 
462, 177 Ark 1028—6 CJ. p 68 
note 10 [c], [a] 

“It is the intent of the debtor in 
making the conveyance that 1s at is- 
sue, and if that 1s found to be fraud- 
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sey, 74 Mo App. 651, 656 

87. Hobbs v. Greenfield, 30 SH 267, 
103 Ga. 1. 

88. People’s State Bank v. Karlen, 
182 NW. 581, 44 8.D. 82—6 CJ 
p 68 note I1 

89. Hough v Dickinson, 24 N.W. 
809, 58 Mich. 889—6 CJ. p 64 note 
12 

90. Lustig v. McCullouch, 50 P. 48, 
10 Colo App 41. 

91. Lowenstein v. Powell, 8 So 269, 
68 Miss 78—6 CJ. p 64 note 14. 


92. Keigher vy. McCormick, 11 Minn. 
545—6 CJ. p 64 note 16. 


93. Carr-Lowry Lumber Co. v. Mar- 
tin, 109 So 849, 144 Miss. 10¢— 
6 CJ. p 64 note 16. 

o& Palmer v. Hawes, 50 NW. 341, 
80 Wis 474. 

86. Long v. Hopper, 38 P. 809, 54 
Kan. 672. 


96. Ky—Taulbee v. Campbell, 44 S. 
W.(2d) 275, 241 Ky. 410. 

Pa—Boyd v. Luippencott, 2 FPa.Co. 
585. 


6 CJ. p 64 note 20. 


87. Bray Clothing Co. v, Shealy, 30 
§.B. 620, 63 SC. 12, 
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remedy 1s justified neither by mere suspicions and 
conclusions as to such intentions on the part of 
plaintiff9® nor by a bona fide belief on his part.99 


b. What Constitutes Being “About” to Dispose 


of Property 


A debtor who has decided to dispose of his property 
and intends to do so soon is “‘about’’ to dispose of It. 


A debtor who has formed a design to dispose of 
his property and intends soon to carry it out is 
“about” to dispose of his property within the mean- 
ing of the attachment statutes;4 and it 1s not nec- 
essary that there should be an actual transfer,? 
or any overt act on the part of the debtor,? nor 
is the particular mode of disposition contemplated 
by the debtor material 4 


c. Fraudulent Intent 


To justify an attachment on the ground of contem- 
plated fraudulent disposition, the debtor at the time of 
the issuance thereof must be possessed of the intent 
which moves a debtor making an actual fraudulent 
transfer. 


Where the attachment is based on a contemplated 
fraudulent disposal of his property by a debtor, 
the fraudulent intent is the gist of the matter;5 
and to justify the remedy such intent must exist 
at the time the attachment issues,6 and must be 
in all respects similar to the intent which actuates 
a debtor making an actual fraudulent transfer of 
his property.” 


§ 51. Removal or Concealment of Property 


Actual or contemplated removal or concealment of 
property by a debtor is usually a ground of attachment 


98. Nolan v Louis Workman Co, 7. 
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La—Chaffe vy Mackenzie, 10 Bo 


§ 51 
when made with fraudulert Inter+ or when Injury to the 
creditors results. 

Although mere removal of property of :tself will 
not warrant the issuance of a writ of attachment® 
unless the statute expressly makes this a ground,? 
applying the attachment acts it is usually held that 
where creditors are threatened with loss thereby or 
where the acts were done with fraudulent intent, a 
creditor is entitled to an attachment on the ground 
that the debtor has actually removed or contem- 
plates removal of his property from the jurisdiction 
of the court,1° or has concealed his property and 
effects.12 So where plaintiff has just grounds to 
fear that defendant will move his property out of 
the state without paying him, he may resort to the 
writ.12 In some jurisdictions, however, there must 
be both a concealment and an unjust refusal to 
apply to the payment of debts.18 


This ground is distinct from the ground that the 
debt was fraudulently contracted and both need 
not exist to enable plaintiff to issue an attach- 
ment.14 


Exempt property may be removed out of the state 
by a debtor without subjecting himself te attach- 
ment, since such property 1s beyond the reach of 
creditors who have not secured it by contract,15 
and where the nature of the property is such that 
it must be taken from the state in order to be used 
or disposed of, the statutes in question have been 
held not applicable.16 


Proceedings between cosureties 


261 NYS 65684, 146 Mise 99 

99. Lang v Shanawolf, 111 A. 117, 
187 Md 17—6 CJ p 64 note 22 

1. Dueber Watch Case Mfg Co v. 
Young, 40 NE 682, 155 Ill 226, 
affirming 64 IllApp 38%—6 CJ. p 
64 note 238 


& USs—wWaples-Platter Co. v Low, 
(Ind T) 564 F. 98, 4 CCA. 205 

Pa—Ditchburn v Jermyn, etc., Co- 
op Assoc, 18 PaCo lL 

6€CJ. p 64 note 24 

& Hardee v. Langford, 6 Fla 13 

4 Parsons v. Stockbridge, 423 Ind 
121 

B. Stockgrowera’ State Bank of 
Worland v. Millard, 186 P 121, 26 
Wyo 394 

@ EBrd v Dawkina, 6 La App. 244. 

Remote intention 
«a paper title from husband to wife 

of a portion of real property record- 

ed five months before issuance of the 

writ of attachment furnishes no 

ground therefor, since 1t 1s too re- 

mote to show present intention.— 

Bird v. Dawkins, 6 La App. 244. 


7O0J8—15 


369, 48 La Ann 1062 
Mo—Simmons Hardware Co. v. 
Mighting the Flames Co, 115 S.W. 
467, 185 MoApp 266. 
6 CJ p 64 note 27. 


& Antrim Lumber Co v Hazel, 246 
P. 476, 118 Okl 71—Jacobson v 
Kill, 221 P 21, 94 Okl 146—Dunn 
vy. Claunch, 76 P. 148, 18 Okl. 677 


9. Bush v Dean, 86 SH 10765, 17 
GaApp 364. 


10. Pa—Boyd v. Lippencott, 3 Pa. 
Co 6585 

Ve—Stuart v. Johnson, 140 SH 269, 
149 Va 157. 

6CcJ. p 66 notes 58-80. 


Personal representative of deceased 

Under e statute providing that the 
process of attachment may issue 1n 
such case, the court has jurisdiction 
in attachment proceedings against a 
nonresident admunistratrix, where 
the evidence showed the administra- 
trix was about to remove property 
from the state—Hartley vy. Hartley, 
161 8 BH. 358, 178 Ga. 710. 
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Where plaintiff and defendant are 
cosureties on replevy bonds of an 
insolvent principal, attachment will 
he on the ground that defendant is 
removing his property from the state 
fraudulently to avoid payment— 
Hanley v. Wallace, 8 BMon (Ky} 
184, 


il. Ky—Kleime v Nie, 11 SW. 590, 
88 Ky. 543, 11 EKy.L. 683. 

Mo—Dodson-Hills Manufacturing Co. 
v. Payton, 66 Mo App. 311. 

Pa—Boyd v. Lippencott, 2 PaCs. 
685 


6 GJ p 67 note 61, 
12. Crawford v Robbins & Kennedy, 
182 So 662,16 La App 701. 


13. Crooke v Deas & Duke, 111 So. 
298, 146 Miss 260—Roach v. Bian- 
non, 57 Miss. 490. 


14 Frankln Trust Co. v. Hegh, 6 
Pa Dist & Co. 231. 


18 Carr-Lowry Lumber Co. v. Mar- 
tin, 109 So. 849, 144 Miss. 106. 


16. Russell v. Wilson, 18 La. 867— 
6 CJ. p 67 note 62, 


§ 52 
§ 52. —— Intenr of Debtor 


In some Jurisdictions to warrant attachment there 
must be a fraudulent Intent; In others, intent Is im- 
material. 


In some jurisdictions it 1s held that the gist of 
this ground is the fraudulent intent of the debtor? 
and that the removal must be made with a fraudu- 
lent intent in order to warrant attachment.& In 
other jurisdictions, however, the purpose of the re- 
moval and the bona fides of the transaction are 1m- 
material,!9 and in still others the intent is not ma- 
terial if, by the removal, the creditor is threatened 
with the loss of his debt 24 


§ 53. What Constitutes Removal 


a. In general 
b. Amount of property removed 
c. Period of removal 


a. In General 


Removal to Justify an attachment ordinarily contem- 
plates actual physical removal, although shipments made 
In the usual course of trade or to a bona fide creditor do 
not ordinarily give rise to the remedy. 
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An attachment sought on the ground of actual 
removal of property is justified where there is an 
actual physical removal thereof by the debtor.?1 
It 1s not sufficient that the debtor has sold prop- 
erty and appropriated the proceeds? or falsely de- 
nied the receipt of certain funds 28 


Ordinary sales in the usual course of business 
do not necessarily furnish grounds for attachment, 
although shipments are made to points outside of 
the state,2# but, on the other hand, shipments in 
the regular course of trade may be made under such 
circumstances as to warrant attachment.25 


A shipment to a bona fide creditor outside of 
the state of goods in payment of the debt 1s not a 
fraudulent removal warranting attachment.26 


b. Amount of Property Removed 


To warrant an attachment in some jurisdictions the 
defendant must have removed a material part of his 
property, but elsewhere the amount removed does not 
affect the plaintiff’s right to the remedy. 


While :t has been held not a defense to an at- 
tachment on the ground of fraudulent removal or 


17%. Stockgrowers’ State Bank of 
Worland v. Millard, 186 P. 121, 26 
Wyo. 394 

18. La—General Motors Acceptance 
Corporation v. Sneed, 121 So 254, 
98 LaApp 471, modified on other 
grounds, 119 So 417, 167 Le. 432 
-—-Bennett v. Bilberry, 4 La App 
864 

Okl—Antrim Lumber Co vy. Hazel, 
246 P 476, 118 Okl 71—Jacobson v. 
Kill, 221 P. 21, 94 Okl 146. 

Wyo —Stockgrowerse’ State Bank of 
Worland v. Millard, 186 P. 121, 26 
Wyo. 394, 

6 C.J. p 67 note 63. 


Proceedings before debt due 

In attachment proceedings before 
debt due, removal of property, speci- 
fied as a ground for attachment, 
must be to hinder, delay, and de 
fraud creditors —McCartney v. Mc- 
Cartney, (Neb.) 260 N.W 184 —Stock- 
growers’ State Bank of Worland v. 
Millard, 186 P. 121, 26 Wyo. 394. 


Im Misscurl 

(1) Where the attachment is based 
on the tenth ground of the statute, 
viz. that “defendant 18 about fraudu- 
lently to conceal, remove or dispose 
of his property or effects, so as to 
hinder or delay his creditors,” the ac- 
tual intent of the debtor is not con- 
trolling; 1t 1s enough if his acts are 
constructively fraudulent, or fraudu- 
lent in law, and tend to hinder or de- 
lay existing creditors in the enforce- 
ment of their demands —Mathewson 
v. Larson-Myers Co, (App.) 217 S.W. 
609—-Matthews v. Loth, 45 Mo.App. 
455. 

(2) Where the attachment is based 
on the eighth ground of the statute, 


namely, that “defendant has frandu- 
lently concealed, removed or disposed 
of his property or effects, so as to 
hinder or delay his qaeditors,” the 
seme rale apphes—Matthews  v. 
Loth, supra. 


(8) Accordingly the concealment of 
the debtor’s effects from his credi- 
tors, although for the purpose of 
subsequently using them toward the 
discharge of valid claims against 
himself, is ground for an attachment 
based on the elghth ground —Dod- 
son-Hills Mfg. Co. v. Payton, 65 Mo 
App. 311 

(4) Nor is it a defense that money 
was concealed for the purpose of us- 
ing it to defend against prospective 
attachments in order that creditors 
who 41d not attach might not suffer 
a disadvantage at the hands of those 
who saw fit to attach—Matthews v. 
Loth, supra. 


(5) But when the action is founded 
on the fifth ground, to wit, that "de- 
fendant 18 about to remove his prop- 
erty or effects out of this state with 
the intent to defraud, hinder or de- 
lay his creditors,” an actual purpose 
to defraud, hinder, or delay must ap- 
pear—Simmons Hardware Co. v 
Fighting the Flames Co., 115 8S.W. 
467, 186 Mo.App. 266. 


Fraudulent intent not shown 

A contemplated removal of a truck 
from the county by defendant, whose 
place of business was in another 
county, which followed the bringing 
of an action of replevin, in which 
bond to this plaintiff with approved 
surety in double the value of the 
truck was filed, is not removal with 
intent to defraud creditors, so as to 
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justify issuance of fraudulent debt- 
or’s attachment—Locey v. Sterling 
Motor Truck Co of Pittsburgh, 156 
A. 780, 102 PaSuper 148 


18 Bush v. Dean, 86 SH 1075, 17 
Gea App 3864. 


20. Fulwider v Benda, (SD.) 253 
NW. 154—6 CJ. p 67 note 64 


21. McTaggert v Putnam Corser 
Co, 8 NY.S 800, 5 SilvSup. 473— 
6 CJ. p 67 notes 65, 66 


22. Monroe v. Cutter, 9 Dana (Ky.) 
93. 


23. Rohan Bros Boiler Mfg Co v. 
Latimore, 18 MoApp 16. 


®% People’s State Bank v. Karlen, 
188 NW 6581, 4 SD 82—6 CJ. p 
68 note 69. 


2% UsS—Mack v McDaniel, 
Ark) 4 F. 294, 2 McCrary 198 

Miss—Queen City Mfg Co. v. Bla- 
lack, 18 So. 800—Wilkinson v. 
Dockery, 12 So 6586. 

6 CJ. p 68 note 70. 


Breach of contract 

Where defendant had promised to 
essign to plaintiff the bill of lading 
on its lumber manufactured for it by 
Plaintiff, and was, without plaintiff's 
knowledge or consent, shipping the 
lumber Sut of the state without hav- 
ing assigned the bill of lading, a writ 
of attachment on the lumber was 
properly issued in plaintiff’s action 
for compensation for manufacture of 
the lumber—Morganton Mfg. & 
Trading Co v Foy-Seawell Lumber 
Co., 99 SH 104, 177 NC. 404. 


26. Ark=—Rice v. Pertuis, 40 Ark. 
157. 

Miss —Lowenstein v. Bew, 8 So 674, 
68 Miss. 265, 24 AmS.R. 269. 
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concealment that defendant has other property out 
of which he might make his debt,2? that being 
rather a matter going to the issue of good faith 
with reference to the alleged acts on which the 
attachment 1s grounded,?8 in some jurisdictions it 
is held that in order to warrant an attachment 
defendant must have removed such a material part 
of his property as to endanger the collection of 
plaintiff's claim ,°® but according to some author- 
ities this condition exists and an attachment 18 
warranted, 1f defendant has not enough property 
left within the state to pay all his creditors.30 


c. Period of Bemoval 


The removal contemplated is a permanent, and not a 
temporary, one. 


The removal which the statutes contemplate as 
a ground for attachment is a permanent taking 
away and not a mere temporary removal or use of 
the property by the owner outside of the state82Z 


§ 54. —— What Constitutes Concealment 


Conceaiment within the act Is a physical hiding or 
secreting defeating se:zure by the creditors. 


To constitute concealment within the meaning of 
attachment statutes, it 1s necessary that there should 
be a physical hidimg or secreting of property so 
that it cannot be seized to satisfy creditors’ 
claims.22 Thus a solvent merchant may use the 
proceeds of the sale of his goods for his private 
purposes, even though he places them beyond the 
reach of his creditors, without being guilty of 
fraudulent concealment of his property ;?° but the 
fact that a stock of goods has been converted into 
money, and the stock greatly reduced, has been held 
to be a fraudulent concealment 84 When the plain- 
tuff is entitled to a part of the proceeds of a sale, 
and the defendant, having received it all, refuses 
to pay plaintiff his share, this is a concealment 
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which will support an attachment 85 Paying some 
creditors and at the same time refusing to pay oth- 
ers does not constitute secreting with fraudulent 
intent.°6 

An unsuccessful attempt to conceal will sustain 
an attachment.8?7 


Concealment and refusal to pay. Where both 
concealment and refusal to apply in payment are 
required, there must be an affirmative act of con- 
cealing as well as a negative omission to pay.®8 


§ 55. —— Intended Removal 


A debtor’s act In preparing to carry out his purpose 
of removing his property entities a creditor who would 
probably be Injured thereby to an attachment. 


As has been shown supra § 51, the fact that de- 
fendant contemplates removal of his property is 
ordinarily a ground for attachment. ‘Where the 
debtor entertains the purpose of removing his prop- 
erty and is making preparations to carry it out, 
there 1s such intended or contemplated removal as 
entitles the creditor to attachment, within the rule 
there stated,°9 provided he shows a probable injury 
to him, if the removal should be effected,4? and 
the mere fact that the defendant may be solvent 
will not defeat the attachment.‘ 


§ 56. Other Grounds 


Ineolvency or bankruptcy fs not a ground for attach- 
ment unless the statutes so provide. 

In addition to the common grounds of attach- 
ment discussed supra §§ 24-55, other grounds less 
generally provided will be considered in this sec- 
tion and §§ 57-68 The mere fact that a debtor 
is insolvent4? or has filed a petition in bankrupt- 
cy*® will not justify a resort to attachment, where 
that is not one of the specified grounds therefor. 
Under some statutes, however, as will be seen in- 


27. Ga—Bush v. Dean, 86 SH 1075,;33 Wo—Union Nat Bank v Mead, Ky 7 aia hana v. Tilley, 1 B 3Mon. 
15 


17 GaApp 3864. 

Mo—Mathewson v. Larsaon-Myers 
Co, (App ) 217 S W. 609. 

28. Mathewson v. Larson-Myers Co, 
supra 

29. Sutton v. Hancock, 8 Ky Op. 359 
— 6 CJ. p 68 note 72. 


Mo 149 


Tex. 540 


46 Neb. 168. 


30. Ark—Simon v Sevier Assoc, 14/95, Ziegler v Ziegler, 22 NYS 812, 


SW. 1101, 54 Ark 68—Holliday v 
Cohen, 34 Ark 707. 
Tenn—Freldlander v. 

Coldw. 490 
6 CJ. p 68 note 73. 
31. Freidlander v. Pollock, § Coldw 
(Tenn) 490—6 CJ. p 68 note 74 
3a. Minn—Guile vy McNanny, 14 
Minn 620,100 AmD 344, 
Tex—Pearre v. Hawkins, 62 Tex 
434. 
@€ CJ. p 68 note 77, p 69 note 78. 


68 Hun 177. 
Pollock, 656 


Miss 886. 


Tex —Wills v. Lowry, 2 8 VW. 449, 66 


34 Reed Bros Co v Weeping Wa- 
ter Furst Nat Bank, 64 NW. 701, 


36. Stepnens Howard Co v. Baer, 
166 SE 77, 208 NC 355 


37. Gray v. Valley, 101 So 855, 186 | yieh—western Auto Co v. Gurnea, 


38. Roach v Brannon, 67 Miss 490 


39. Myers v. Farrell, 47 Miss. 281— 
6 CJ. p 68 note 75, 43. General Motors Acceptance Cor- 


4. Ill—White v Willams, 10 Ill 
25—White v. Willams, 10 IIL 21. 


Mercantile Co, 52 SW 196, 161 


Ohio—Harrizon v. King, 9 Oho St 
388. 


4l. Mathewson v. Larson-Syers Co, 
(Mo App) 217 SW _ 609, 


42. Ark—Arkansas Nat Bank v 
Stuckey, 181 SW. 918, 121 Ark 
$02 

Le —General Motors Acceptance Cor- 
poration v. Sneed, 131 So. 254, 9 
LaApp. 471, modified on other 
grounds 119 So. 417, 167 La 482. 


374 P 862, 738 Utah 423. 
6 CJ. p 43 note 12. 


poration v Sneed, 121 So 254, 9 
La App. 471, modified on other 
grounds 119 So 417, 167 La. 432. 


22/7, 


§ 57 


fra § 65, the fact that defendant has insufficient 
property in the state to satisfy plaintiffs demand 
is a ground for attachment. Where no statutory 
ground therefor exists, attachment will not lie 
merely to enable the creditor to make his obliga- 
tion 2 preferred claim and prevent the debtor from 
applying his property to the payment of other 
debts.44 


§ 57. —— Acts in Official or Fiduciary Ca- 
pacity 

Attachment being, as stated supra § 2, purely 
a statutory remedy, it must follow that acts com- 
mitted by defendant in an official or fiduciary ca- 
pacity not otherwise falling within the statutory 
grounds afford no ground for the issuance of the 
writ unless the statute so provides. That an ac- 
tion based on a breach of trust will support an 
attachment where proper grounds exist, however, 
is shown supra § 11, and that persons in fiduciary 
capacity may under some circumstances, although 
not ordinarily, be liable in attachment proceedings 
is shown supra § 21 d. 


§ 58, —— Criminal Act in Incurring Liabil- 
ity 
The fact that the plaintiff's damages resulted from a 
criminal act of the defendant Is ground for attachment 
under some statutes. 

Where the attachment statutes make the fact 
that the debt or obligation in swt has been crim- 
wally contracted or mcurred a ground for issu- 
ing an attachment, plaintiff bringing himself with- 
in the statute is entitled to the relief.45 The term 
“obligation” as employed in such statutes is equi- 
valent to “lability,” and although the statute refers 
to obligations “fraudulently or criminally incurred,” 
plaintiff is entitled to the remedy where the in- 
gredient of criminality 1s present without that of 
fraud.46 Accordingly, it has been held that at- 
tachment is properly granted im civil actions arising 
out of assault and battery,47 rape,48 or the oper- 
ation of a motor vehicle m a manner prohibited 
by law and punishable as a misdemeanor;4? but 
an action for camages for malicious prosecution 


44. Ringold v. Goyer Co, 144 So 148% Kuehn v. Paroni, 19 P. 278, 20 


7106, 164 Miss 261. Nev. 203. 


45. Montanari v. Haworth, 140 NE 
$19, 108 Ohio St. &—6 C.J. p 72 
note 29. 

46. Montanan v. Haworth, supra. 

47. Creasser v. Young, 81 Oho St. 
67—Kirk v. Whitaker, 22 Ohio St 
115—Sturdevant v. Tuttle, 22 Ohio 
St. 111, 


17 Wash 293 
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48. Montanari v Haworth, 140 N.E. 
319, 108 Ohxo St 8. 


50. Glidden, etc, Varnish Co. v. Joy, 
$8 Ohio CirCt 157, 4 Oho Cir.Dec 


51. Brandenstein vy. Way, 49 P. 611, 


62. American Surety Co. v. Haynes, 


7 C.J.8 


will not justify an attachment under the statute.50 


Injuries to property as well as to the person are 
within the statute;51 and it has been held not nec- 
essary that the action be technically founded on the 
wrong relied on as ground for the attachment, but 
an action by the surety in a fidelity bond against 
the principal to recover the amount paid by plain- 
tiff on account of defendant’s embezzlement is with- 
in the provisions of an act authorizing an attach- 
ment where the damages arise “from the commis- 
sion of a felony.”54 


§ 59. ——- Death of Nonresident Debtor 
Leaving Property in State 
In a proper case a creditor may attach property left 
by a deceased nonresident. 

Under statutes making this a ground for the rem- 
edy an attachment 1s properly issued where any 
person liable for any debt or demand, residing out 
of the state, dies, leaving property in the state.5% 
Attachment m such case is intended to afford the 
creditor a simple and speedy remedy for the col- 
lection of his debt where admimstration was not 
granted, too expensive, or unnecessary, but cannot 
be employed to provide a method by which one cred- 
itor might, by diligence, obtain priority over other 
creditors where suggestion of insolvency has been 
made by the administrator of the debtor.54 Where 
the creditor invoking the statute resides out of the 
state and in the same state as the heirs of the de- 
ceased debtor, his rights thereunder are subject to 
the provision of another statute that if the debtor 
and creditor are both nonresidents of the state and 
residents of the same state the creditor cannot 
have an attachment unless he swear that the prop- 
erty was fraudulently removed from the state of 
the debtor’s residence.55 


§ 60. ——— Demand Not Otherwise Secured 


Under statutes authorizing an attachment where the 
plaintiff's claim Is not secured or security given therefor 
has become valueless, the statutory facts must be shown 
to warrant the remedy. 


In some jurisdictions the statutes provide that 
plaintiff may have an attachment 1n certain actious 


(C.C) 91 F 90, disapproving Deer- 
ing v. Collins, 38 Mo App 73 


53S. Boyd v. Martin, 9 Heisk (Tenn ) 
8&2—Sharp vy. Hunter, 7 Coldw 
(Tenn.) 389. 


&S& Bacchus v. Peters, 4 SW 833, 
85 Tenn. 678. 


85. Merchant y, 
(Tenn ) 280, 


Preston, 1 Lea 
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when his claim is not secured, or, if originally se- 
cured, when the security has, without his fault, 
become valueless In order to sustain the attach- 
ment on this ground either of two facts must be 
established: (a) That the debt had not been se- 
cured originally, or (b) that, 1f secured in the 
beginning, the security later became valueless 56 
A surrender by the creditor of any security given 
for the debt, however, entitles him to sue out an 
attachment 57 

Where security has become valueless. A security 
becomes worthless without fault on the part of the 
creditor, so as to entitle him to maintain an action 
under the statutes under consideration, where a 
vendee’s lien becomes subordinate to a mortgage 
given to a good-faith incumbrancer,58 where the 
property securing plaintiffs mortgage is sold by 
the mortgagor with the consent of the mortgagee,59 
or, in the case of a pledge, by the pledgee in ac- 
cordance with the conditions of the pledge,®9 or 
where property embraced 1n a chattel mortgage was 
not mortgageable and other creditors have levied 
attachments on it to an extent exceeding its value.62 
Waiver of his security by act of a conditional 
seller in passing title to the buyer, however, does 
not bring him within the statute .62 and such a pro- 
vision is not applicable to a case where the security 
was originally worthless,68 or has become so 
through lapse of time,®4 although where pretend- 
ed security is valueless because the property which 
it purports to cover had no tangible existence at 
the tyme the security was given, the attachment 
will l1e.65 


§ 61. —— Failure to Pay for Goods on De- 
livery 


Under some statutes a seller delivering goods and 


56. Giandeini v Ramurez, (Cal App) | 65. McPhee v Townsend, 73 P. 584, 


64 P (2d) 91 
S7. 


189 Cal 6388 
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Idaho —Wooddy v. Jamieson, 40/66 Richardson’s Missour: Kixpreer 


§ 62 


demanding payment under an unconditional contract to 
pay for them on delivery Is sntitied to an attachment 
where the buyer fails to pay for them. 

It is sometimes made a ground for attachment 
that defendant has failed or refused to pay the 
price or value of any article or thing delivered 
to him, which he should have paid for on the de- 
livery thereof. The right to an attachment under 
such a statute belongs to the seller alone;®* and 
to warrant the remedy, the thing must have been 
delivered 67 there must have been no credit giv- 
en;®8 there must have been a contract to pay on 
delivery,69 which contract must have been uncon- 
ditional;70 and payment must have been de- 
manded.71 
§ 62. —— Failure to Pay for Labor on Per- 

formance 
The plaintiff In a proper case is entitied to an at- 
tachment although not claiming a flen where the statute 
authorizes the remedy on failure, on Its completion, to 
pay for work performed when payment is required by 
contract at such time. 

Failure to pay for work or labor performed at 
the time of its completion, when the contract re- 
quires payment at such time, is sometimes made a 
ground of attachment. This is an independent 
ground, and plaintiff is entitled to an attachment on 
proving his claim thereunder regardless of his fail- 
ure to prove any facts constituting other proper 
grounds 72 So an attachment is warranted on this 
ground after demand for the amount due where 
by contract plaintiff is employed to work for de- 
fendant, by day or month, and nothing is said as 
to the time of payment for services rendered ;78 
and no lien claim 1s required to be set out to enable 
plaintiff to attach defendant’s property under such 
statutes.74 


tachment, that defendant failed and 
refused to pay the price which 
should have been paid on delivery is 


P 61, 4 Idaho 448 


Mont —Parberry v ‘YTWoodson Sheep 
Co, 46 P 278, 18 Mont 3817 


88 Bennett v Superior Court in and 
for Los Angeles County, 21 P (2d) 
946, 218 Cal 158 

56S. Farmers’ State Bank of Star v 
Gray, 210 P 1006, 36 Idaho 49 

oo. Willams v Hahn, 46 P 816, 118 
Cal 475 

@L. Republic Truck Sales Corpora- 
tion v. Peak, 229 P 8381, 194 Cal 
492. 

@@& Mark Means Transfer Co. vV 
Mackinzie, 73 P 1365, 9 Idaho 165 
63. Giandein: vy Ramirez, (Cal App ) 
54 P.(2d) 91—6 CJ. p 88 note 68 
@&. Page v Latham, 63 Cal 75—6 C 

J. p 88 note 64, 


Co v Cunningham, 25 Mo 896—6 
CJ. p 78 note 35 [a] 


67. Muller v Godfrey, 27 P. 1016, 1 
Colo App 177—6 CJ p 78 note 86. 
68 Huller v. Godfrey, supra. 
What constitutes cash transaction 
Where plaintiff delivered a car to 
defendant after banking hours on 
Saturday, accepted her check and 
gave a receipt, after which defendant 
suggested that her bank account was 
short of the amount necessary to 
cover the check, and in fact her ac- 
count at that time did not contain 
sufficient funds for the purpose, if 
the deal was closed prior to her as- 
seition that she would deposit suffi- 
cient funds on Monday to take care 
of the matter, it was a cash transac- 
tion, and the statutory ground of at- 
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supported—<Allen v Gilman, 218 P 
1044, 74 Colo 116 


69. Young v. Lynch, 1 P 508, 80 
Kan 205—6 CJ p 78 note 38. 

76. Colo—Miller vy Godfrey, 27 P. 
1016, 1 Colo App 177. 

Mo —Harlow v Saas, 88 Mo 34 

6 CJ. p 78 note 39 

71. Miller v Godfrey, 27 P 1016, 1 
Colo App 177. 

72. Schloupt v. Thompson, 16 Ohio 
Cir CL(NS) 418. 


73. De Lappe v. Sullivan, 2 P. 926, 
7 Colo. 182—6 CJ. p 73 note 38 
[a] 

74. Martin v. Jesse L Hedden Co. 
76 A. 985, 106 Me 498. 


§ 62 


An attachment cannot be maintained, however, 
when the whole transaction shows a mutual ac- 
count, consisting of debits and credits.75 


§ 63. —— Fraud in Incurring Liability 


a. In general 
b. What constitutes fraud 
c. Fraudulent written statement 


a. In General 


Fraud In Incurring lhabidity Is a ground for attach- 
ment In some jurisdictions available In an action on 
the fraudulently incurred labillty between the original 
parties to the transaction. 

Statutes in some jurisdictions make fraud on the 
part of a debtor in contratting a debt a ground 
for attachment in an action on the obligation thus 
created, and where plaintiff establishes such fraud, 
he 1s entitled to an attachment thereunder.7é 


It has been held that, where an attachment on 
this ground 1s sought, only the fraudulently in- 
curred liability can be included in the attachment 
swit,’? but there 1s also authority for the view that 
attachment 1s an available remedy, where only a 
part of the indebtedness sued on was fraudulently 
contracted,’® although in such case the attachment 
could be for only such part as was affected by the 
fraud.79 Where plaintiff deliberately undertakes 
to issue an attachment for his entire claim, part 
of which he knows was lawfully contracted, the 
court will not separate the lawful part from the 
fraudulent, but the entire attachment will fa1l.89 
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Intent. In order to support an attachment, there 
must have been an intent to defraud on the part of 
the debtor.®1 

The right of an assignee of a chose in action to 
procure a writ of attachment on the ground that 
the debt or obligation was fraudulently incurred 
exists only against his ummediate assignor,8? for, 
as shown supra § 20 a, the assignee of a debt 
fraudulently contracted is not ordinarily entitled 
to an attachment against the original obligor, 


b. What Constitutes Fraud 
(1) In general 
(2) False representations 


(1) In General 


An Intent not to pay a debt or to keep collateral 
agreements entertained at the time of contracting the 
debt or a conepiracy to borrow money on worthless se- 
curity constitutes fraud, but a subsequent breach of the 
agreement not intended at the inception of the contract 
does not. 

A debt is fraudulently contracted if at the time 
of contracting it, the debtor entertained an inten- 
tion not to pay,®8 or an intention not to keep a 
collateral agreement regarding the disposition of 
property purchased on credit;®4 and a conspiracy 
to borrow money on worthless security upon which 
the lender relied 1n making the loan is fraud with- 
in the meaning of the statute®5 The fraudulent 
intent must, however, have existed at the time of 
the inception of the debt or making of the con- 


tract.86 


75. Morris v Hverly, 36 P i150, 19 
Colo. 529—6 CJ. p 78 note 34. 


76. Ohio—Benjamin HDmmerman v 
The Ohio Iron & Metal Co, 26 
Ohio Cir Ct (NS) 70 

Pa—Franklin Trust Co. v Hegh, 6 
Pa Dist & Co 281—Boyd v. Lip- 
pencott, 2 PaCo. 585 

6 CJ p 69 note 92. 


Fraudulent sale by defendant 

In an action on a claim for damag- 
es sustained by plaintiff by reason of 
the fraudulent sale by defendant to 
plaintiff of a quantity of steel scrap, 
in billing and collecting from plain- 
tiff for ninety three thousand and six 
hundred pounds and fraudulently 
shipping only thirty srx thousand and 
sixty pounds of seid scrap, an at- 
tachment 1s justified under the stat- 
ute—BenjJamin Emmerman v. The 
Ohio Iron & Metal Co., 25 Ohio Cir 
ct(NS8) 70. 
77. Estlow v. Hanna, 42 NW 8132, 

76 Mich 219—6 C.J. p 70 note 93 


78. Mo-—-Mackey v. Hyatt, 42 Mo 
App 443. 

Wis —Teweles v. Lins, 74 NW. 122, 
98 Wis. 453, 


79. Teweles v. Lins, supra—é CJ. p 
70 note 95 

80. Brewing Co v. Bomgardner, 18 
PaCo 180—6 CJ. p 70 note 93 [a] 

Sl. Crooke v. Deas & Duke, 111 So 
298, 146 Miss 260—6 CJ. p 70 note 
96. 

8a. Thwing v Humphrey, 75 P. 1127, 
13 Okl 646—Thwing v. Winkler, 75 
P 1126, 18 Okl 643. 

S83. Muller v. White, 38 SE 38382, 46 
W Vea. 67, 73 AmMSR 791—6 CJ 
p 70 note 98. 

mimbezzlemenst 
An officer of a private corporation, 

intrusted with its funds and proper- 

ty, who improperly converts them to 
his own use, is guilty of fraudulently 
contracting a debt or incurring a ha- 
bility to the corporation which will 
be the besis of an attachment— 

Piedmont Grocery Co. v. Hawkins, 98 

SH 153, 88 W.Va 180, 4 ALR. 828 

—€§ CJ. p 70 note 98 [ad] 

& NY—wWeiller v. Schreiber, 63 
How Pr. 491 
524 


$5. Lancaster vy. 
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Corsicana Nat. 


Bank, (Tex Civ App) 229 SW 580, 
reversed on other grounds (Com. 
App ) 240 SW 3:07 


3a. Md—Turner v Spencer, 111 A 
109, 186 Md 593 

Miss—Crooke v Deas & Duke, 111 
So 293, 146 Migs 260 

Pa—Locey v Sterling Motor Truck 
Co of Pittsburgh, 156 A. 730, 102 
Pa Super 148 

S D—People’s State Bank v. Karlen, 
182 NW. 531, 44 SD. 82. 

6 C.J. p 70 note 1. 


Change of 

To authorize attachment against @ 
broker by a customer, where the bro- 
ker, to whom the customer pledged 
stock for the unpaid part of the 
price, with agreement by the broker 
to return securities of hke kind and 
amount, on payment or tender of the 
amount secured, repledged the stock 
for a greater amount than the cus- 
tomer owed him, and deprived him- 
self of the power to perform his con- 
tract for the return thereof, 1t is not 
necessary that there should have 
been fraud, or imtention to defraud, 
on the part of the broker, at the time 
of such contract; but such acts of 


7 0.4.8. 


The fraud necessary to authorize an attachment 
is not shown by a breach of a bona fide promise to 
give security8? or to deposit the proceeds of subse- 
quent sales with the creditor 1n accordance with an 
agreement extending credit ,88 nor is it shown by 
a breach of warranty,®9 a mere failure to pay the 
debt at maturity,99 a breach of an agreement to 
pay a debt out of a certain fund9! or to apply 
money to the satisfaction of a certain debt,92 or 
mere insolvency at the time the cebt was created 
unaccompanied by some artifice practiced to con- 
summate the transaction.98 


The nature of the cause of action negatives the 
existence of such fraud as will warrant attachment 
where plaintiff seeks a recovery for malicious pros- 
ecution,?4 negligence or misconduct of a profes- 
sional man,®5 or a conversion of property ;96 and 
an action by the surety in a fidelity bond against 
the principal to recover the amount paid by plain- 
tiff on account of an embezzlement by defendant 
from the obhigee is based upon an implied con- 
tract to repay such amount, and the debt is not one 
“fraudulently contracted,” within the meanuy of 
an attachment statute.97 


(2) False Representations 
(a) In general 
(b) As to financial condition 


(a) In General 


Obtaining property or credit by false representations 
as to material facts made by the defendant to the plain- 


repledging, constituting @ conversion 
of the stock, and thereby making the 
broker a debtor of the customer, 
were also a fraud, simultaneous with 
the creation of the debt, sufficient 
for attachment—-Turner & Thomas 

v Wilham Schwars & Sons, 117 A 

904, 140 Md. 465, 24 ALR 444 

87. Johnson v. Stockham, 43 A 920, 
89 Md. 868—6 CJ. p 70 note 2 

88. People’s State Bank v. Karlen, 
183 NW. 681, 44 SD 83. 

69. Locey v Sterling Motor Truck 
Co of Pittsburgh, 156 A 730, 102 
Pa Super. 148. 

90. Staed v. Mahon, 70 MoApp 400 
—Seymour Mfg. Co v. Sheahan, 13 


note 8. 
97. 


98. Tll—Yates v 


450, 77 Iowa 594 
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85 Rawlings v. Powers, 
651, 25 Neb 681—6 CJ p 71 note 7 


96 Taylor v. Crow Motor Car Co., 
16 Ohio NP (NS) 557—6 CJ p 71 


American Surety Co. vy Haynes, 
(CCMo) 91 F. 90 


847, 123 TIL 50, affirming 21 Ill 
App 547, 33 TmlApp 338. 
Iowa —Stanhope v Swafford, 42 NW 


6C.J p 71 notes 10-12 


96. Cheyenne First Nat. Bank v 
Swan, 28 P 743,838 Wyo 356. 

1. Norfokk & N B Hosiery Co v 
Arnold, 18 NYS 910. 
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thf with Intent to decelve constitutes fraud warranting 
attachment. 

Securmg property or credit by false representa- 
tions regarding existing ascertainable facts con- 
stitutes such fraud as will warrant attachment.98 
Mere expressions of opimion are not sufficient, how- 
ever, to warrant the remedy on this ground,99 
particularly when made with a belief in their 
truth,! and neither are statements as to the future 
success of a business? In order to warrant the 
remedy the false representations must be made to 
plaintiff? by defendant‘ with an intention to de- 
ceive,5 and they must also be material,’ and must 
be relied on by plaintiff in giving credit.” 


An intention not to pay, existing at the time when 
the debt was contracted, is not necessary to warrant 
an attachment where the credit was secured by 
false representations § 


(b) As to Financial Condition 


False representations by a debtor as to his financial 
condition generally warrant an attachment on the ground 
of fraud, but mere fallure to disclose such condition does 
not. 


Fraud is not shown by the mere failure of de- 
fendant to disclose that he 1s doing business on 
borrowed capital,® or by his failure to disclose in- 
solvency which is not hopelessly irremediable at 
the time the debt was created;19 but generally an 
attachment is warranted by false representations 
by the debtor as to his financial condition,11 such 
as a false allegation of solvency! or a false state- 


41 NW ,get credit for defendant, will not 

support an attachment on the ground 

that the debt was fraudulently con- 

tracted —Hooven Mercantile Co. v. 

Backley, 7 Kulp (Pa) 553. 

& Mo—Tootle v. Lysaght, 65 Mo. 
App 189 

N J—Livemght v Greenhouse, 38 A. 
697, 61 N.J Law 1656. 

6 CJ. p 71 note 15 

6 Cheyenne First Nat. Bank sv. 
Swan, 28 P 743, 3 Wyo 356—6 C. 
J. p 71 note 16. 


Penoyar v. Kelsey, 44 N.E 788, 
150 NY 77, 34 LRA. 248—6 CJ. 
Pp 71 note 17. 


S& Marks v. Stoner, (Miss) 11 So. 


Dodge, 18 NB 


7. 


Mo App 577—St. Louis Type Fdy 186 
A arren, Del Co (Pa 
v Union Printing, etc, Co, 13 Mo |* ee ve Wi 3 Co (Pa ) © Dueckerhoff v. Brown, (Md) 2 
ene. Fe ae Cow Te Marek? 3. Lo vest, 1 P 545, 81 Kan | * 74% 
Vv es P 
91. Rohan Bros Boller Mfg. Co vy. 298 a CJ py 71 note 18. 10. Kan—Kelsey v. Harrison, 29 
Latumore, 18 MoApp 16~—6 CJ p Kan, 148. 


70 note 4. 
9a. Turner v. Spencer, 111 A. 109, 
186 Md 698—6 C.J. p 70 note 5 
93. Muller v. Shapiro, 12 PaCo. 526. 
%. Ghdden, etc, Varnish Co v. Joy, 
= aa Cir.Ct. 157, 4 Ohio Cir Dec 


4 Lodge v Rose Valley Mills, 1 
Pa Dist 811,11 PaCo 667—Hooven 
Mercantile Co v. Backley, 7 Eulp 
(Pa) 552. 

Unauthorized acts of another 
False statements made by defend- 

ant’s minor son, without defendant's 

knowledge or authority, in order to 
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N.¥.—Nichols v. Pinner, 18 NY¥ 295. 

6 CJ. p 71 note 19. 

11. Netter v. Harding, 6 Pa Dist. 
169, 18 Pa Co. 358—6 CJ p 72 note 
20 [f]. 

12. Warner v. Kade, 15 Mo.App 
600—-6 C.J. p 72 note 20. 
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ment regarding the ownership!? or value!‘ of prop- 
erty. Where the attachment 1s based on this ground 
it must appear that the obligation sued on was cre- 
ated in reliance on the false statement.15 


c. Fraudulent Written Statement 


Written, signed statements constituting fraud re- 
quired by some acts to warrant attachment must con- 
tain at least the substance of the fraudulent statement 
relied upon and must bear the defendant’s signature. 


Where the statute authorizes an attachment pro- 
vided the statements of the debtor, his agent or 
attorney, which constitute the fraud, shall have been 
reduced to writing and his signature attached 
thereto by himself, agent, or attorney, the written 
statement need not contain everything that is said 
nor all the devices that may be used to complete 
the fraud and need not be reduced to writing for 
the purpose of furnishing evidence of the fraud. 
It is enough 1f the writing contain the substance 
in general of the statements which constituted the 
fraud; and if the fraud 1s consummated and the 
writing is given at the time, after the verbal state- 
ments which induced the fraud are made, it will 
be sufficient.16 

A written statement made by defendant’s agents, 
to which defendant’s signature is not attached, is 
not, however, such a statement as the statute con- 
templates,1? and neither is the act of defendant in 
forging the name of the payee on the back of a 
check, or a subsequent letter written over the sig- 
nature of his attorney, admitting the previous 
wrongdoing and expressing a desire to make 
amends,18 


§ 64. ——— Impairment of Security 


Mistaken bellef of the plaintiff as to property covered 
by security, and act of the defendant placing pledged 
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property In escrow, do not warrant attachment on the 
ground that the security was Impaired. 


It is sometimes made a ground of attachment 
that the security of plaintiff has been impaired or 
rendered nugatory by the act of defendant. The 
mere fact that plaintiff believed that certain prop- 
erty belonged to defendant and was included in a 
bill of sale securing plaintiff’s debt, when in fact 
it belonged to another and was not included there- 
in, does not warrant an attachment on this 
ground,!9 and neither does the act of defendant in 
placing in escrow certain stock certificates which 
had been pledged to plaint:ff.20 


§ 65. —— Insufficient Property in State to 
Satisfy Demand 


Under statutes so providing, the plaintiff fs entitled 
to an attachment where it appears that the defendant’s 
property in the state, subject to execution, Ie Insufficient 
to pay the plaintiffs demand, and the collection thereof 
will be endangered by delay in obtaining judgment. 


As has been shown 1n § 56, insolvency or bank- 
ruptcy 1s not a ground for attachment unless the 
statutes so provide. Under some statutes an at- 
tachment is authorized in an action for the recov- 
ery of money due upon a contract, judgment, or 
award, if defendant has no property in the state 
subject to execution or not enough to satisfy plain- 
tiffs demand, and the collection of the demand will 
be endangered by delay in obtaining judgment or 
a return of no property found. In order to sustain 
an attachment on this ground both conditions of 
the statute, namely, the msufficiency of the prop- 
erty and the danger of delay, must be made to 
appear,41 and when they are satisfactorily shown 
the attachment should be granted.22 One of these 
conditions is not necessarily the concomitant of 
the other, although it may be so.28 


Ability to meet check 

Where the buyer of an automobile 
gave a check for more than the 
amount on deposit, which was ac- 
cepted on her statement that she had 
@ certain contest fund sufficient to 
meet the check which would be de- 
posited on the next banking day, 
when in fact the contest fund was 
insufficient for that purpose, attach- 
ment was warranted on the ground 
that the automobile was procured by 
false representations —Allen v. Gul- 
man, 218 P, 1044, 74 Colo. 116. 


13. Neb—Askwith v. Allen, 60 N. 
W 267, 838 Neb 418 

Tex —Cohen v. Grimes, 45 SW. 210, 
18 TexCiv App 837. 

6 CJ. p 72 note 21. 

14 Netter v. Harding, 6 Pa Dist 
169, 18 Pa.Co. 858—8 CJ. p 72 
note 22 

18. Abe Cohen Co v Leon Fruit Co., 
250 N.Y & 697, 140 Muse. 416. 


16 Dodge v. Yates, 21 TllApp 647, 
affirmed 18 NH 847, 123 Ill 50. 


Mecelipt may be sufficient.—-Dodge 
v Yates, 21 TllApp 547, affirmed 13 
NE 847, 123 Il. 60. 


17% Fisher v. Secrist, (CCI) 48 F 
264. 


18. ‘ Jappas v. Williams, 248 Tll App. 
596 


19. Whitehead v. New York, etc, 
Min. Co, 1 Alaska 245. 


20. First Nat. Bank of Goldfield v. 
Murphy, 125 P. 365, 34 Nev. 461. 


Reason for rale 

“If the placing of the stock cer- 
tificate m escrow rendered the se- 
curity nugatory, the plaintiff was as 
much the cause thereof as the de- 
fendant, for the plaintiff, holding the 
certificate of stock as a pledge, had 
to consent to any modification of the 
conditions of its security.”—First 


232 


Nat Bank of Goldfield v. Murphy, 
125 P 8665, 366, 34 Nev. 461. 


Zl. Walker v Grayson County State 
Bank, 85 8S W.(2d) 850, 2837 Ky. 449 
—€ CJ p 53 note 1. 

2 Huffman v. Martin, 10 8 W (2d) 
6386, 226 Ky. 187—Mammoth Ga- 
rage v. Taylor, 295 SW 429, 220 
Ky. 499—6 CJ. p 58 note 1. 


Solvency or insolvency of debtors 
when attachment was issued was 1m- 
material in determining whether at- 
tachment would issue on ground that 
debtorgz had insufficient property sub- 
ject to execution to satisfy credi- 
tor’s demand and that collection of 
demand would be endangered by de- 
lay in obtaining judgment of return 
of no property found—Cannon Ball 
Cab & Bus Co. v. Maryland Casualty 
Co., 96 S.W.(2d) 760, 265 Ky. 256. 
23. Walker v. Grayson County State 

cae 85 8.W (2d) 850, 337 Ky. 


7 C.J.8. 


The statute does no. warrant the adding of all 
the debts together and authorize an attachment 
if the defendant’s property 1s not sufficient to pay 
all the debts. The rule is that in each case the 
attachment cannot stand if the defendant’s property 
which is subject to execution is sufficient to pay 
that debt.24 So it 1s not sufficient to authorize an 
attachment under this statute that the debtor is 
insolvent,25 or has not enough property 1n the state 
to satisfy the demand against him;2@ but plaintiff 
must show that the collection of his demand will 
be endangered unless the attachment issues.27 

This statute does not authorize attachment for 
immaterial demands*® or demands sounding in 
tort 29 

Intent. No intent on the part of the debtor to 
defraud his creditors is necessary when an attach- 
ment is sought on this ground.®¢ 

Joint Liability. In an action on a joint cause of 
action against two or more defendants, an attach- 
ment cannot be sustained against one of them on 
the sole ground that he has not sufficient property 
subject to execution to pay the debt. To warrant 
an attachment, it must appear that none of the 
obligors within the jurisdiction have enough prop- 
erty for this purpose.*1 


§$ 66. ——- Overdue Instrument for Direct 
Payment of Money, or Book Account 


That action Is brought on an overdue instrument for 
direct payment of money or on a book account is ground 
for attachment when specifically made so. 
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The fact that the action is brought upon an over- 
due promissory note, bill of exchange, other written 
instrument for the direct payment of money, or 
upon book account, will support an attachment 
where this is made a specific ground therefor.®2 
A certified check payment of which has been re- 
fused 1s a written instrument contemplated by the 
statute,23 and so is a written agreement to pay a 
mortgage given as security for a promissory note,®4 
but an appeal bond is not.85 


§ 67. —— Refusal to Pay or Secure Debt 


Refusal to pay or secure a debt Is not ground for at- 
tachment unless statutes so provide. 


In the absence of statutes making it so, it is 
not a ground for attachment simply that defend- 
ant owes a debt and obstinately, for whatever rea- 
son, fails to pay it promptly,®® or fails to perform 
a verbal promise to secure plaintiff who was liable 
as a surety thereon 87 Statutes sometimes make it 
a ground for attachment, however, that one indebt- 
ed on contract will not, on demand, either pay or 
secure the debt, and where plaintiff establishes a 
case within such statute, the remedy will lie;?8 but 
no attachment will be allowed thereunder if the 
debtor 1s willing to give reasonable security for 
the debt, even though the creditor cannot convert 
such security into cash as quickly as he might de- 
sire 89 


@% MRMuller’s Ex’x v. People’s Bank, 
41 SW (2d) 1096, 240 Ky 185— 
6 CJ. p 538 note 1 [a], [b]. 


considered 

The value of motor vehicle per- 
mits owned by a cab and bus com- 
pany would not be considered in de- 
termining whether attachment would 
issue against the cab and bus com- 
pany on the ground that the com- 
pany had insufficient property sub- 
ject to execution to satisfy plaintiff's 
demand and that collection of the de- 
mand would be endangered by delay 
in obtaining judgment of return of 
no property found since such pez mits 
were not subject to execution —Can- 
non Ball Cab & Bus Co v Mary- 
land Casualty Co, 96 SW (2d) 760, 
265 Ky. 266. 


25. Muller's Hx’x v. People’s Bank, 
41 S8W.(2d) 1096, 240 Ky 185— 
Walker v. Grayson County State 
Bank, 85 SW (2d) 8650, 851, 287 
Ky 449—6 CJ p 54 note 5. 
“Even though the plaintiff may be 

Insolvent, yet, 1f he shows ample 

property subject to execution, and 1s 

not endeavoring to defeat or defraud 


his creditors, his insolvency may be 

immaterial"—Welker v Grayson 

County State Bank, supra 

26. Dunn v McAlpin, 18 SW. 363, 
90 Ky 78,11 Kyl 884—McCulloch 
v Cook, 15 Ky L. 207—€6 CJ p 54 
note 6 

27. Downs v Ringgold, 41 8 W. 317, 
101 Ky 392, 198 KyL 639—S8 CJ 
p 54 note 7. 


28. Wolfstein v Steinharter, 10 Ky 
L, 685—-McChord v Barker, 8 Ky. 
L 790—-Simpson v. Starnes, 8 Ky 
L. 357—Cowherd v. Harding, 7 Ky. 
L 217 


29. U § v. Lilly, 6 Ky lL. 582—€ C. 
J. p 54 note 4. 


30. Burdett v Phillips, 78 Ky. 346. 

31. RMiller’s Ex’x v People’s Bank, 
41 SW (2d) 1096, 240 Ky 185— 
Francis v Burnett, 84 Ky 28, 7 Ky 
L 7%716—Dunn v. McAlpin, 10 Ky 
L. 874 


33. Gurley v Tomkins, 30 P 844, 17 
Colo 437—Herfort v. Cramer, 4 P 
896, 7 Colo 483—Simmons v Cal- 
fornia Powder Works, 3 P. 420, 7 
Colo 285. 
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33. Breene v Merchants’, etc, Bank, 
17 P 280, 11 Colo. 97. 

34% Stuyvesant v Western Mort- 
gage, etc, Co, 48 P 144, 22 Colo 
28. 

35. Hurd v McClellan, 28 P. 793, 
14 Colo 218 


36. Miss—Crooke v Deas & Duke, 
111 So 293, 146 Miss 260 

Tex—Anderson v Byrum, (Civ.App.) 
78 SW (2d) 671 

6 C.J p 55 note 15 [c]. 


87. Lincoln Bank & Trust Co. v. Ar- 
nold, 75 S.W.(2d) 751, 256 Ky 8s0. 


38. State v. Morris, 50 Iowa 208— 
Raver v. Webster, 3 Iowa 502, 66 
4m D. 96—6 CJ p 565 notes 13-16. 


Failure to pay for board furnished 

An attachment of wages under a 
statute authorizing the remedy in an 
ection for board and lodging has been 
held to lie only where the claim is 
for board furnished defendant, and 
not in an action on a claim for board 
of his minor children —Donohue v. 
Redding, 42 PaCo 882. 


39. Drummond v. Stewart, 8 Iowa 
841. 
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§$ 68. —— Return of “Not Found” on Ordi- 


nary Process 


A “Judicial”? attachment taking the place of personal 
service may issue In some jurisdictions where ordinary 
process has been issued and returned ‘‘not found.” 


Under that class of attachment statutes whose 
principal object is to compel the appearance of a 
debtor who cannot be reached by ordinary process, 
where ordinary process has been issued and re- 
turned by the officer “not found,” a so-called “ju- 
dicial” attachment may issue.4° In such case the 
attachment 1s sued out to take the place of personal 
service,#1 and it has been held that a judicial at- 
tachment hes only against residents 42 


§ 69. Evidence as to Grounds 
a. Presumptions and burden of proof 
b. Admissibility 
c Weight and sufficiency 


a. Presumptions and Barden of Proof 


The burden of proof as to grounds of attachment 
Is on the plaintiff, but shifts to the defendant when the 
plaintiff makes out a prima facie case. 
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The burden is on plamtiff to prove the grounds 
of his attachment where the existence of the 
grounds 1s properly denied by defendant.48 Thus 
when that 1s the ground relied on plaintiff has the 
burden of proving that defendant had transferred 
or disposed of his property to hinder or delay 
creditors, or was about to do so,4* defendant’s 
fraud 1n contracting the debt or incurring the ob- 
ligation,£5 nonresidence of defendant,*® the removal 
of property from the jurisdiction,£7? or inability 
to serve the summons in the manner provided by 
law,#8 and where the attachment is based on de- 
fendant’s failure to pay for work or labor per- 
formed at the time of 1ts completion, the burden 
1g on plaintiff to show, as against defendant’s 
traverse, that the contract requires payment at such 
time.49 Where defendant has not controverted al- 
legations as to grounds, however, they stand ad- 
mitted, and 1t 1s not necessary for plaintiff to prove 
them 59 


Fraudulent intent. There is no presumption of 
fraud 51 and accordingly the burden is on plaintiff 


40. Ky-—Mason v. Anderson, 3 TB 
Mon. 2983 

Miss —McNair v. Kaiser, 
783. 

Tenn.—Grewar v. Henderson, 1 Tenn 
Ch 76. 

6 CJ p78 note 45 


41. Briggs v. Smith, 18 Tex. 269— 
6CJ p 74 note 46. 


42. Deaver v Keith, 61 NC 428— 
6CJI p 74 note 47 


43. Ga—Sutton v. 
478, 159 Ga. 505 
Ky —Lewis v Browning, 4 8.W (2d) 

184, 228 Ky 771 

Minn —Burkhard v Barnes, 208 N W. 
192, 167 Minn 28—Sweeney v Mc 
Mahon, 1T7 NW 861, 145 Munn. 
334. 

Miss—Crooke v Deas & Duke, ill 
So 293, 146 Miss 260. 

N Y—O’Rourke v Ranion, 184 N.Y. 
S 845, 198 App.Div. 494. 

N D—Baird v Irvine, 237 NW. 833, 
61 ND 8198—Page v. Steinke, 236 
NW 261, 60 ND 685—Gamble- 
Robinson Minot Co vy Mauzuratis, 
214 NW 918, 55 N.D 616—Peter- 
gon v Ogland, 184 NW 981, 48 N. 
D. 448 

Ohio.— Morelli v. Thombs, 172 N.B. 
$81, 35 Ohio App 283—Young v. 
Clark, 18 Ohio CirCt(NS) 284— 
Cartmell v. The Rudolph Wurlhtz- 
er Co, &§ Ohio NP(NS) 604— 
American Hingineering Speciality 
Co. v. O'Brien, 2 Ohio NP.(N 8.) 
550 

Okl—Smuith v. Stricker Radio & Mu- 
sic Shoppe, 251 P. 1015, 128 Oxkl 
95—Mhitchell v Fahey, 240 P 612, 
112 OkL 251—aott v Zimmerman, 
29 P. 227, 100 Okl. 299—Krepps v. 


62 Miss 


Cook, 136 SH 


First Nat Bank, 225 P 711, 99 Okl |} 4&4 NY—O’Hora v Tarby, 252 N. 


83—Brown v Williams, 157 P 311, 
57 Okl 699 

Pa—Lopezs v Donohue, 15 Pa Dist 
849, 82 PaCo 582 

§D—Fulwider v Benda, 258 NW 
164—Catlett v Ehrler, 156 NW. 81, 
36 SD 691. 


Utah —Western Auto Co vy. Gurnea, 
274 P 863, 78 Utah 428 


6 CJ p 43 note 98 [a], p 54 note 7 
[a], Cb], p 461 note 28, p 488 note 


See Weber Chimney Co. v, Johnson, 
205 IllApp 3848 


Proof by affidavit 

On the coming in of defendant’s 
denial to plaintiffs affidavit of at- 
tachment, plaintiff must prove, by 
affidavit, the allegations of the ong- 
inal affidavit.—Cal‘anan v. Callanan, 
248 N.W. 45, 188 Minn. 609 


#4. Colo—Fuirst Nat. Bank v. Poor, 
29 P.(2d) 718. 

Minn—Larson v. Soller, 208 NW 
769, 167 Minn 181—Clarke & Sim- 
mons v. Rule, 185 NW 947, 151 
Minn. 80—Tereau v Madison, 160 
NW. 1024, 185 Minn 469. 

§ D—Guaranty State Bank of Sisse- 
ton v. Varland, 207 NW. 152, 49 
SD. 336. 

Wash—Hall v. Raettig, 233 P. 14, 
182 Wash 687. 


45. Mich—Feldman vy. Preston, 160 
N.W 6655, 194 Mich. 353. 

Pa—Locey v Sterling Motor Truck 
Co of Pittsburgh, 156 A 780, 102 
Pa.Super 148—Wolf v. Zentz, 5 Pa. 
Dist. & Co 276—Flagg v Mitchell, 
5 Pa Dist. 774, 19 Pa.Co. 832. 

6 C.J. p 72 note 23. 
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YS 646, 141 Mise 402 


Pa—Tredway v Eldridge, 7 Pa Dist. 
& Co 401—Multon v Spimning Co, 
28 Pa Dist 58—Wight v Hovey, 17 
Pa Dist 1018—-Lopez v. Donohue, 
15 Pa Dist 349—Wight v. Hovey, 
85 Pa.Co. 647. 


47. Woss v Earnest, 154 SH 455, 
41 GaApp 1740, followed in Silver 
v. Harnest, 154 SE 456, 41 Ga App. 
741 


48. Collier v Chamblee, 101 So 373, 
186 Miss 267 


48. Drake v. Avanzini, 36 P. 846, 20 
Colo 104 


50. Boone v. Hivans, 31 SW (2d) 
728, 235 Ky 487 


Allogations controverted in part 

Where the grounds of the attach- 
ment are that defendant has not 
property in the state subject to exe- 
cution or @ sufficiency to satisfy the 
demand of appellee, and that the col- 
lection of the demand will be endan- 
gered by delay in obtauning judgment 
or a return of no property found, and 
defendant did not controvert the alle- 
gation that he had not property sub- 
ject to execution sufficient to satisfy 
the debt, but did controvert the 
statement that the collection would 
be endangered by delay, the burden 
of proving this issue was held to be 
on defendant-—-Moors v. Kentucky 
Hlectrical Co, 208 SW 15, 182 Ky. 
825 


SL Anderson v. Malley, 181 NYS. 
729, 191 App Div 573—6 CJ p 58 
note 49 [a], p 64 note 28 [c]. 
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to prove that defendant acted with fraudulent in- 
tent where the attachment 1s sought on the ground 
that defendant has fraudulently transferred or dis- 
posed of his property or is about to do so,5? or 
that he has removed or 1s about to remove his 
property out of the jurisdiction of the court.58 


Where plaintiff fails to sustain his burden, the 
attachment must be discharged,54 even though there 
is no defense to the action on the merits 55 


Shifting of burden. In accordance with the gen- 
eral rules as to the shifting of the burden of proof 
or the burden of going forward with the evidence, 
where plaintiff has established a prima facie case, 
it devolves on defendant to meet the case made; 
and thus, where the attachment was based on re- 
moval of property from the state defendant should 
show, in response to plaintiffs evidence, that he 
has ample visible property to answer the demands 
of his creditors.566 So where defendant 1s shown 
to be insolvent, a presumption arises that the col- 
lection of plaintiff's demand will be endangered 
by delay,5? and the burden of overcoming this 
presumption rests on defendant.58 ‘Where it was 
conceded that defendant was a nonresident before 
he came into the state, the burden rested on him 
to prove his claim that he had become a resident 
prior to the issuance of the attachment based on 
his alleged nonresidence.59 


b. Admissibility 
(1) In general 
(2) Absconding, absence, or concealment 


58. Ky—McCollum v. Parsons, 266 
SW 48, 205 Ky 450 

la—Levy Sons v. Hacker & Fife, 6 
La App. 592 

N Y—Anderson v. Malley, 181 NY 
S. 729, 191 App Div. 578 

N.D—Page v Steinke, 236 NW. 261, 
60 ND. 685—Gamble-Robinson MKi- 
not Co v Mauratis, 214 NW. 913, 
55 ND. 616 

Ohio—American Engineering Sspe- 
qalty Co. v. O’Brien, 2 Ohio NP. 
(NS) 560. 


100 Okl 299. 


—FHarmers’ 


64 Miss 8323. 
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sic Shoppe, 251 P 1015, 123 Okl 
93—Mott v Zimmerman, 29 P. 227, 


SD—First Nat Bank of Hecla v 
Michael, 157 N.W 989, 87 S.D 279 

& Merchants’ State 
Bank of Hecla v. Michael, 157 N 
W 988, 87 SD 276 

55. Jones v. Hoefs, 103 NW. 761, 14 
ND 282—6 CJ p 452 note 80 


3G. Pickard v Samuels, 2 So 250, 


(3) Nonresidence 

(4) Fraudulent transfer or disposition 
of property 

(5) Removal or concealment of property 

(6) Fraud in incurring hability 

(7) Insufficient property in state to sat- 
isfy demand 


(1) In General 


Any proper evidence as to grounds is competent. 


When the validity of an attachment or plaintiff's 
right thereto 1s in issue, plaintiff may introduce any 
proper evidence tending to show that the grounds of 
attachment on which he relied existed at the tyme 
when the writ was sued out.80 As the validity of 
an attachment must be determined by the facts ex- 
isting at the date when it issues, proof of matters 
transpiring since the attachment was issued, how- 
ever, cannot be considered®! except, as will be 
shown in subdivision (4) of this subsection, as 
it may bear upon defendant’s fraudulent intent. 


Where defendant in attachment reconvenes in 
the main action for damages for wrongful attach- 
ment, the affidavit for attachment is not evidence 
of the alleged causes on which the attachment was 
sued out.62 


(2) Absconding, Absence, or Concealment 


Evidence of acts or deciarations of the defendant 
ante litem motam and of the surrounding facts is admis- 
sible to show whether the Issuance of an attachment on 
the ground of absconding or concealment was warranted. 


On the issue as to whether defendant was ab- 


edmissible as bearing on the charge. 
—Ruthven v Beckwith, 45 N 'W. 1073, 
51 N.W. 1658, 84 Iowa 716. 

(2) So evidence that defendant had 
taken advantage of the bankruptcy 
law about the time that the business 
transactions involved in the suit be- 
gan was admissible on the issue of 
intent.—Ricker v. Davis, 139 N.W. 
1110, 160 Iowa 87. 

Course of business 

Where defendant was engaged in 

the business of baling and shipping 


Okl—Antrim Lumber Co. v. Hazel, 
246 P. 476, 118 OkL 71. 
6 CJ. p 6&8 note 49, p 64 note 28. 


83. Jacobson v. Kill, 221 P 321, 94 
OklL 146—6 CJ. p 67 note 68 [al]. 


&. Ky.—Bush v. Niblack, 43 S.W. 
(24) 505, 241 Ky. 118. 

Minn —Tereau v. Madison, 160 N W. 
1024, 185 Minn. 469. 


N D.—~Baird v Irvine, 2387 NW. 838, 
61 ND. 219—-Page v. Steinke, 236 
v. Ogland, 184 N.W. 981, 48 ND 
443. 

Okl—Smuith vy. Stricker Radio & Mu- 


57. Walker v Grayson County State 
Bank, 35 SW (2d) 850, 287 Ky 449 
—Huffman v Martin, 10 SW (2d) 
636, 226 Ky 187—6 CJ. p 54 note 
5 [a] 


58. Huffman v. Martin, supra. 


59. Texana Ol] & Refining Co. v 
Belchic, 90 So 522, 160 La. 88. 


60. Parker v. Luce, 14 Mich, 9— 
6 CJ. p 458 note 42. 


Financial condition 7 

(1) Where an intent to defraud 
creditors 18 charged, testimony as to 
the financial condition of defendant, 


hay, evidence as to delays in getting 
ears for the shipment of defendant's 
merchandise is admissible as show- 
ing the general course of bumness 
and as bearing on the inient to de~ 
fraud, but testimony as to what de- 
fendant was doing 1n his business is 
competent only so far as it expresses 
hig intentions as known to plaintiff 
in attachment—Ruthven v. Beck- 
with, 45 NW. 1073, 51 N.W. 153, 84 
Iowa 715. 
6lL. Smith v Stricker Radio & Musio 
Shoppe, 251 P. 1016, 123 Okl 95-—~ 
6 C.J p 454 note 42 [a] (1). 


although not known to plaintiff is|@2 Dupree v. Gunter, 38 Tex. 673. 
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sconding at the time of the attachment, evidence 
as to his purpose in leaving his place of residence 
is competent, and so is the publicity or secrecy of 
his living at a different place after his departure.®8 
Admissions and declarations of defendant tending 
to show that he was about to remove at the time 
the attachment was sued out are admissible in be- 
half of plaintiff6* 1f made before the suing out of 
the writ,65 and plaintiff is also entitled to prove 
efforts of defendant to sell his property 66 Evi- 
dence that other creditors sued out attachments 
about the time plaintiff did is not admissible, how- 
ever,*? and neither is evidence that several years 
after his alleged removal defendant was living out- 
side the jurisdiction.£8 

As bearing on intent to remove and tending to 
disprove existence of the ground of attachment, 
the declarations of defendant made shortly before 
leaving the place of his residence, that his absence 
would be only temporary, are admussible,59 and 
it is competent for him to prove that in connection 
with his going he had stated the purpose thereof 
and sought to borrow money to pay his expenses 
going and returning, and that he did return 70 
Moreover, where it 1s admitted that defendant left 
the state in the summer in which the attachment 
was sued out, he may show that it was his habit 
to leave the state on a visit every summer.71 He 
cannot, however, introduce opinion evidence of an- 
other as to his intentions; nor 1s it competent for 
lum to testify as to an uncommunicated intention 
to remain within the state?4 Evidence of his 
declarations that he had no intention of removing 
from the jurisdiction is admussible where it ap- 
pears that they were made before he knew the 
attachment had been issued,’® but declaratons of 
defendant, made after he knew that the attach- 
ment had been issued, that he had no intention of 
removing, are not admissible.7# 


63. Dale v Beasley, 81 SH 849, 141/71. Baldwin v. Walker, 10 So 3891, 
94 Ala 514—6 CJ. p 524 note 70. 


72% Baldwin v Walker, supra—é C. 
J. p 524 note 72, p 525 note 73. 


73. Alvaton Mercantile Co v. Cald- 
well, 128 SH 781, 34 GaApp. 161 


Ga. 594—6 CJ p 48 note 14 [f] 


G4 Perryman v. Pope, 31 SH 87, 
102 Ga 602 

66. Baldwin v. Walker, 10 So. 391, 
94 Ala. 514—6 CJ. p 526 note 74. 

66. Troy v. Rogers, 20 So 999, 118 
Ala. 181—6 C.J. p 525 note 75 

@7. Dale v. Beasley, 81 SEH. 849, 141 
Ga. 594, 

68. Alvaton Mercantile Co v. Cald- 
well, 128 SH 781, 84 GaApp 161. 

ee. Offutt v. Edwards, 9 Rob (La) 


7O. Alvaton Mercantile Co. v. Cald- 
well, 128 SH. 781, 34 Ga App. 151. 


74. 
102 Ga. 502. 


112 OkL 261, 


Circumstantial 
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Perryman v. Pope, 31 SE. 87, 


7& Havisv Taylor, 18 Ala 824. 


77. First Nat Bank vy. Pierson, 146 
So. 749, 176 La. 792. 


7 CSS, 


Evidence of the character or reputation of de- 
fendant 1s incompetent ,75 and he cannot show that 
it was generally reputed in the neighborhood in 
which he lived that he was merely leaving the state 
on a temporary visit.76 

~ 
(3) Nonresidence 
Evidence tending to show the defendant’s nonres!i- 


dence or residence ts admissible to sustain or defeat an 
attachment based on nonresidence. 


Where the attachment was issued on the ground 
of nonresidence, defendant may show an intention 
to reside in the jurisdiction,’7 and after defendant 
introduces evidence that he became a resident at a 
certain time, plaintiff in rebuttal can show that 
thereafter, prior to the attachment, he became a 
nonresident.78 Defendant’s certificate of automo- 
bile registration made ante litem motam may be 
considered;79 and where defendant’s absence 1s 
shown he may testify that it was only temporary 
and that he intended to come back to live.80 


(4) Fraudulent Transfer or Disposition of 
Property 


Any proper evidence tending to prove er disprove a 
fraudulent transfer or disposition of property is com- 
petent. vA 


The evidence should be confined to the ground of 
attachment alleged; and where the only ground 
alleged is that defendant was about to make a 
fraudulent disposition, evidence as to past convey- 
ances or sales is admissible only as it tends to show 
further contemplated conveyances and characterize 
them as fraudulent.81 Evidence of conveyances 
forced upon him is incompetent; only voluntary 
conveyances may be shown.83 


On the issue of fraudulent intent, it is permissi- 
ble to show the acts and declarations of the debt- 


property, defendant could show his 
intention to reside in the state by 
circumstances, without having filed 
an affidavit showing such intention — 
First Nat Bank v. Pierson, 146 So 
749, 176 La. 792. 


78 Guillip v. Butts, (MoApp) 77 §. 
W (2d) 1014. 


7o. O’Hora v. Tarby, 252 N.Y 8. 646, 
141 Misc. 402. 


80. Alvaton Mercantile Co. v. Cald- 
well, 128 SH. 781, 84 Ga App 161. 


8&1. Mathewson vy. Larson-Myers Co., 
(Mo.App.) 217 S.W. 609. 


75. Mitchell v. Fahey, 240 P. 613, 


proof 63. Mathewson v. Larson-Myers Co, 
On the issue of the right to attach 


supra. 
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or,£2 whether before or after the attachment,®* or 
before or at the time of the transfer alleged to be 
fraudulent 55 and it has also been held permis- 
sible to show his acts and declarations subsequent 
to such transfer.26 But declarations of the trans- 
feree are not sufficient to show an intent to defraud 
on the part of the transferor.87 On the issue of 
fraudulent intent it is also competent to show the 
insolvency of the debtor,88 a failure to keep syste- 
matic books of account,®9 an assignment previous- 
ly made,®° the withholding of a deed or mortgage 
from record,91 and false or contradicting state- 
ments made by the debtor®? or by the transferee ;98 
but the mere fact that defendant was embarrassed 
in his pecuniary affairs and was pressed for money 
when the writ issued cannot be shown unless the 
relevancy of such evidence is shown by its con- 
nection with some question of fraud 94 Defend- 
ant may be asked whether his intention was to 
put the property beyond the reach of his credi- 
tors,25 and a third person may be questioned as 
to the purpose for which he looked over defend- 
ant’s property, when it is claimed that the pur- 
pose was to receive it by way of fraudulent con- 
veyance.96 So plaintiff may question the person 
to whom the goods were conveyed as to the price 
paid, to determine the question of defendant’s good 
faith, and the memory of the witness may be re- 
freshed by showing him an invoice of the goods 97 
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Defendant’s account books have been held not ad- 
missible to prove intent,9® although they are com- 
petent to show the amount of indebtedness.®9 


As tending to disprove fraudulent intent defend- 
ant may show his own acts prior to the application 
for attachment, which tend to establish his :nten- 
tion to pay his debts, and that all the money re- 
ceived by him in his business, other than that nec- 
essary for his family, was used to pay his debts, 
so he may show his own lack of knowledge re- 
garding his indebtedness,? or that the attaching cred- 
itor holds collateral security for the debt;? but he 
cannot testify that a certain act, done by him after 
the attachment, was caused thereby, where nothing 
appears to show that this was other than a secret 
and uncommunicative motive,* or introduce evi- 
dence of secret instructions given only to his em- 
ployees 1n regard to the conduct of the business.5 
Ne:ther should proof of his subsequent payment of 
debts be allowed.6 General knowledge in the neigh- 
borhood of his purpose to dispose of his property 
18 admissible in behalf of defendant,’ but a wit- 
ness for him cannot testify that he had heard no 
suspicions expressed by others that defendant was 
trying to defraud his creditors.® 


An offer to convey property to the attaching cred- 
stor in settlement of his debt and the refusal of 
such offer cannot be shown.? 


8 Till—McNeil, etc, Co v Plows, 
83 IllApp 186 

N Y.—Hull y Martin, 88 NYS. 708— 
Seckendorf v. Ketcham, 67 How 
Pr 526 

§ C—Rodde v. Hrwm, 9 SH 729, 81 
SC. 86 

Tex—Pate v. Vardeman, (Civ App ) 
158 SW 11838. 

6 CJ p 58 note 54 

Conduct towards other creditors 
Hividence that defendants had re- 

fused to pay or secure debts to oth- 

ers than plaintiff, that judgment had 

been obtaimed against them, and that 

they had not acted as honest men 

ordinarily would have done has been 

held not objectionable, on the ground 

of 1t being immaterial how defend- 

ants were indebted to others, or be- 

cause it related to a part only of de- 

fendants—Dent v. Smith 6 NW 

148, 538 Iowa 262 


&. Iowa—Citisens’ Nat Bank v. 
Converse, 75 NW 606, 105 Iowa 
669—-Mayne v Council Bluffs Sav. 
Bank, 45 NW 1057, 80 Iowa 710. 

Tex—Pate v Vardeman, (Civ.App ) 
158 SW 1183. 

€ CJ p 625 note 78, 


Conveyances 

Where defendant’s property was 
attached upon a claim that he was 
fraudulently disposing of it, evidence 


of conveyances made shortly after 
the attachment was admissible to 


prove this intent—Jackson v. Roa- 


noke Banking Co, 73 So. 680, 197 


Ala 3:9. 


83. Mich——-Buckingham vy Tyler, 41 
NW 868, 74 Mich 101—Angell v. 
Pickard, 28 NW 680, 61 Mich 561 

N Y¥.—Cooney vy. Whitfleld, 41 How 
Pr, é. 

86. Jackson v Roanoke Banking Co., 
72 So. 580, 197 Ala 849—6 C.J. p 
58 note 56, p 453 note 40 [b]. 

87. Salzberg v Mandelbaum, 85 N. 
Y.8 1014, 89 Hun 497 

86. Arkansas Nat Bank v Stuckey, 
181 SW. 918, 121 Ark 802—6 CJ. 
p 59 note 58 


88. Senour Mfg Co v. Clarke, 71 N. 
W 883, 96 Wis 469 


90. German Bank v. Folds, 69 N 
W 823, 9 SD. 447. 


91. Rabb v. White, (Tex.Civ App ) 
46 SW 850—6 CJ. p 59 note Gi, p 
525 note 84. 


9&2. La-—Hardie v. Colvin, 9 So. 745, 
48 Lea.Ann 8651 

N Y —Johnston v Ferris, 12 N.Y St 
666, 14 Daly 802—Boyd v. Muller, 
84 NYS 1026 

W Va—Lewis v Brags, 36 S.E. 943, 
47 W Va. 707 
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93. Wessinger v. Mausur, etc, Impl. 
Co, 21 So 757, 75 Miss 64—6 CJ. 
p 59 note 63 


94 Floyd v. Hamilton, 33 Ala. 2386. 

95 Pierce vy White, 10 Ohio Dec. 
(Reprint) 552, 23 CincL.Bul 98— 
6 CJ. p 59 note 64. 

86. Parker v Luce, 14 Mich. 9. 

97. Marx v. Leinkauff, 9 So. 818, 98 
Ala 453 

96. Wolfstein v. Steinharter, 10 Ky. 
L 635 

99. Meridian Fertilizer Factory v. 
Bush, 27 So 645, 77 Muss. 697. 

1. Kaufman v. Armatrong, 11 8.W. 
1048, 74 Tex. 65. 

2 Hyde v Nelson, 11 Mich 358 

& Brown vy. Blanchard, 39 Mich 790 


4 Adams v. Thornton, 3 So 20, 8&3 
Ala. 260—6 CJ p 525 note 82 


& Deere v Bagley, 46 NW. 657, 30 
Iowa 197. 


& Luister v. Campbell, 
App ) 46 SW. 876. 


7 Lister v. Campbell, supra 


8. White v. Beck, 19 NW 872, 64 
Iowa 122 


9. Jefferson County Sav. Bank Vv. 
Eborn, 4 So. 386, 84 Ala. 529. 


(Tex Civ. 
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In an action on an attachment bond, where the 
attachment was based on the fraudulent transfer 
or disposition of property, defendant in attachment 
may testify as to the consent of plaintiff in at- 
tachment so to dispose of certain property and the 
latter may then testify that the attachment was not 
grounded on the disposition of that particular 
property.10 


(5) Removal or Concealment of Property 


Evidence of acts, declarations, or omissions of the 
defendant Is competent when :t tends to prove or dis- 
prove actual or intended removal or concealment of 
property to defeat creditors. 


Where the attachment is based on the ground of 
removal of property to defraud creditors, any evi- 
dence tending to show that defendant was removing 
his property, and that at the time he was clouding 
the title as to a part of the property so to be re- 
moved is admissible to show fraudulent intent on 
his part;41 and where the attachment is based on 
the ground of intended removal, testumony of any 
declaration or admission of defendant tending to 
show an intention on his part to leave the jurisdic- 
tion, or to remove his property therefrom, or to 
defeat his creditors in the collection of his indebt- 
edness to them, is competent evidence, but testi- 
mony by plamtiff in his own behalf, that another 
witness had stated that defendant told him he was 
about to remove property, and that plaintiff be- 
lieved such statement, is immaterial and incom- 
petent.13 

Failure to keep a cash book may be evidence of 
concealment in a doubtful case,18 and the hiding of 
books of account is evidence of actual or threatened 
concealment where it was done by defendant’s au- 
thority ;14 but evidence of the amount of money 
paid by defendant to plaintiff during their busi- 
ness dealings is not admissible on the question of 
fraudulent concealment,15 and the fact that defend- 
ant once dealt, or was suspected of having dealt, 
mm counterfeit money has no bearing on the 1ssue.16 


10 Harris vy. White, 101 So. 7651, 
212 Alo. 6&4. 

iL. O’Ne1l v Wills Point Bank, 2 
W 764, 67 Tex 86 

12%, Chism v. C W. Hall Motor Co, 
(TexCiv App) 278 SW 850 

13. Lappincott v. Prendergast, 2 Del. 
Co (Pa) 822. 


69 note 91 


127. 


v. Payton, 65 MoApp 811—6 CJ. 
p 69 note 88. 

i&. Finlay Brewing Co v. Prost, 70 
NW 187, 111 Mich 6865. 


App 661. 


16. Ball v. Lignoski, 24 La.Ann 484 | 2% Genesee County Sav. Bank v. 
Michigan Barge Co., 17 N.W. 1790, 


17. Birmingham Dry-Goods Co. v 
Finley, 26 So 188, 122 Ala 5684— 
6 CJ. p &26 note 90. 


52 Mich. 164. 
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18 Burton v Smith, 49 Ala 298. “ 


19. Finlay Brewing Co v Prost, 70 
NW 187, 111 Mich 685—6 CJ. p|%4 Brown v. Cooper's Adm’r, 26 8S. 


20. Mich—Hmerson v. Detroit Steel, 
etc, Co, 58 N.W. 659, 100 Much. 


Mo.—Gries v. Blackman, 80 Mo App 
14 Dodson-Hills Manufacturing Co 2—Holmes v. Harrington, 20 Mo 


21. Victor v Henlien, 38 Hun (N.Y.) 
549. 


23. Finlay Brewing Co. v. Prost, 70 


7 O.d.58, 


Defendant may show in his own behalf that he 
had paid out large sums to creditors during the 
year preceding the levy,1? or that at the time the 
attachment was sued out he was a man of large 
means, and had a large amount of property about 
him and under his control, claiming it openly and 
notoriously as his own,18 but where plaintiff has 
shown certain judgments against defendant and 
executions issued thereon, and mtroduced the tes- 
timony of the officer that defendant told them, when 
they were sent to him to collect the judgment, that 
he had no property subject to execution, it is not 
proper to permit defendant to show that such judg- 
ments were against him as an accommodation 1n- 
dorser 19 


(6) Fraud in Incurring Liability 


Fraudulent statements relied on by the plaintiff 
are admiasible in evidence, but offers by the defendant 
to settie the plaintiff's claim are not. 


Statements made to commercial agencies by the 
debtor, as to his financial standing, are admissible 
in evidence on the question of fraud in contracting 
the debt,20 provided they were made with a fraud- 
ulent purpose,*1 and were relied on by plaintzff ;22 
but offers on the part of defendant to settle plain- 
tiffs clam have no bearing on the question and 
are not admissible 1n evidence.28 


(7) Insufficient Property in State to Satisfy 
Demand 


Evidence showing the defendant was about to dis- 
pose of property with intent to defeat the creditors is 
competent, 


Where the attachment is grounded on insuffi- 
ciency of property in the state to meet plaintiff's 
demand, evidence tending to establish that defend- 
ant was about to dispose of property with intent 
to defeat creditors can be considered in determin- 
ing whether or not the collection of plaintiff's de- 
mand would be endangered by delay in obtaining 
Judgment or return of no property found.24 


NW i137, 111 Mich 685—6 CJ. p 
72 note 25 


W.(24) 745, 283 Ky 789. 


Opmion of plaintiff's agent that 
Diaintif€ was not in danger of losing 
anything when agent turned account 
over to attorneys for collection 1s 
immaterial in determining whether 
attachment would issue on the 
ground that debtor had insufficent 
property subject to execution to sat- 
isfy plaintiff's demand and that col- 
lection of demand would be endan- 
gered by delay in obtaining judgment 
or return of no property found.— 
Cannon Ball Cab & Bus Co. v. Mary- 


238 


7 0.4.8. 


c Weight and Sufficiency 
(1) In general 


(2) Absconding, absence, or conceal- 


ment 


(3) Fraudulent transfer or disposition of 


property 


(4) Removal or concealment of property 

(5) Fraud in incurring lability 

(6) Insufficient property in state to sat- 
isfy plaintiff's demand 


(1) In General 


The grounds of a.tachment must be proved by a pre- 


ponderance of the evidence 


Plaintiff’s burden of proving the grounds of his 
attachment must be sustained by a preponderance 
of the evidence,?5 but he is entitled to his attach- 
ment if he establishes any one of the statutory 


land Casualty Co, 96 SW (2d) 760, 

265 Ky. 256 

25. Colo—Fuirst Nat. Bank v. Poor, 
29 P (2d) 7138 

Mich —Feldman v Preston, 160 N W 
655, 194 Mich. 352 

Ohio —Young v Clark, 13 Ohio Cir 
Ct(NS) 284 

Ok1—Smuith v. Stricker Radio & Mu- 
sic Shoppe, 261 P 10165, 128 Okl 
95—Mott v Zimmerman, 229 P 
227, 100 Okl 299 

§8D—Guaranty State Bank of Sisse- 
ton v Varland, 207 NW. 152, 49 
SD. 336 

6CcJ p 452 note 29. 

Zividence held sufficient 
(1) To sustain attachment —Feder- 

al Land Bank of St. Louis v. Wright, 

299 SW 884, 176 Ark 401—Roberts 

v Allen, 50 SW (2d) 965, 244 Ky 

353—-Hivans v. Fielder, (OK!) 87 P. 

(2a) 430—6 CJ p 454 note 4 [a]. 


(2) To support judgment disszolv- 
ing attachment —Antrim Lumber Co. 
v. Hazel, 246 P. 476, 118 Okl 71 


(8) To support decision overruling 
motion to dissolve attachment issued 
upon grounds of having criminally or 
fraudulently contracted obligation — 
Rothman v. L. Seldin & Kneller, 174 
NH. 794, 837 Ohio App 408. 


Hividence held insufficient to war- 
rant attachment —Russeliville Bank 
& Trust Co v. McGhee, 65 S W (2d) 
202,16 Tenn App 460—Western Auto 
Co v. Gurnea, 274 P. 868, 73 Utah 
423—6 C.J. p 464 note 44 [b] 


26. Peck v. Toland, 27 SD 406, 131 
NW 402. 


27. Hvidence held snfiicient 

(1) To show residence of defend- 
ant—Fuirsat Nat. Bank v. Pierson, 146 
So. 749, 176 La. 792—Firat Nat Bank 
v. Payton, 180 P. 979, 25 NM 264— 
O’Hora v. Tarby, 252 N.Y.8. 646, 141 
Misc 402. See Weber Chimney Co 
v. Johnson, 206 TLApp. 343. 
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grounds.26 These rules have been applied in con- 
sidering the weight and sufficiency of evidence to 


sustain an attachment on the ground that defend- 


ant is a nonresident,*7 as well as on other grounds 


hereinafter more fully discussed, 


(2) Absconding, Absence, or Concealment 


Although the creditor must establish absconding or 
concealment by a preponderance of the evidence, positive 
proof is not necessary. 


The general rules considered in the preceding 


section apply where the attachment is based on the 


ground that the debtor has absconded, absented, or 


concealed himself.28 Positive proof is not neces- 


(2) To show nonresidence of de- 
fendant 
Ark —Nelon v. J. B Duncan Co, 2738 

SW 18, 168 Ark. 1168 
Ga —Biggers v. Bank of Ringgold, 

144 SH 397, 38 Ga App. 621. 
Iowa —Bond v. White, 1932 NW. 811 
Miss.—Lee v McConnell, 69 So. 706, 

109 Miss 889. 

Neb —National Surety Co v. Love, 
168 NW 597, 102 Neb 638 

N Y—Gotham Nat. Bank of New 
York v. Martin, 152 NYS. 654, 167 
App Div. 271. 

N C—Citizens’ Bank & Trust Co. v 
McoCoin, 173 SH 345, 206 N.C. 272 
—Farmera’ Federation vy Lockman, 
160 SH. 673, 198 NC 77. 

§C—NMoore v. McDirath, 122 SH 
874, 188 SC 892 See Wottowa Vv. 
Ridgly, 202 Il App 384 

Zividence held insufficient 
(1) To show residence of defend- 

ant —Modisette & Adams v. Lorensze, 

113 So 397, 168 La 6505. 

(2) To show nonresidence of de- 
fendant —McCleery v Davidson, 195 
NW 1015, 157 Munn. 288—People’s 
State Bauk of Bradley v Nordness, 
208 NW. 984, 50 SD 218 (second 
case) 


(8) To show defendant's intent to 
change his legal residence.—Stock- 
growers’ State Bank of Worland v. 
Millard, 186 P 121, 26 Wyo. 394. 


(4) To overcome the presumption 
that the domicile of defendant’s ori- 
gin continued~—Texana Ol & Refin- 
ing Co vy. Belchic, 90 So §32, 150 La. 
88. 


Ownership of property 

In attachment by one nonresident 
against another, wherein plaintiff al- 
leged that defendant has not suffi- 
cient property within the state of his 
residence to satisfy plaintiffs debt, 
defendant’s testimony that he owned 
property 1n the state of his residence 
meant that he was in possession 
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sary to make out a concealment ;29 but evidence of 
a mere failure to find the debtor does not show 
concealment,?9 unless, 
search has been made without success 31 


perhaps, where diligent 


thereof, “own” being synonymous 
with “possess""—Melvin v. Scoowley, 
104 So. 817, 218 Ala. 414, 


28. Hvuidence held sufficient to war- 
rant the inference that defendants 
were absconding debtors hable to at- 
tachment —Salzman v. Robinson, 157 
A. 547, 10 NJ Miac. 51. 


Hividence held insufficient 

(1) To warrant an attachment on 
the ground that defendant had left 
the city or had departed therefrom 
with intent to defraud —Thomas y. 
Bhzsard, 170 NYS 1L 

(2) To show an intention to aban- 
don the county of residence—Xc- 
Cleery v. Davidson, 196 N.W. 1016, 
157 Minn. 283. 

(3) To show that defendant was 
about to depart from the jurisdiction 
to defraud his creditors—T. D New- 
som & Co v. Smith, 120 So 248, § 
LaApp 698—Millang vy. Lambros, 
168 NYS 944, 90 Misc 638 


29. Brewer v Mock, 60 P 6578, 14 
Colo App. 454—6 CJ p 465 note 36. 

Tividence held sufficlent 
(1) To show a concealment with 

intent to defraud or delay creditors. 

—Russell Co. v. Wachman, 213 IU. 

App. 348. 

(2) To disprove allegations in re- 
spect to defendant concealing him- 
self—Morelli v Thombs, 172 N &. 
881, 85 Olmo App. 283 

Hvidence held insuficient to show 
concealment to defraud creditors.— 
Milling v. Lambros, 153 NY.S8. 944, 
90 Misc 633. 

90. Reynolds v. Horton, 32 NYS. 
18, 67 Hun 122, affirmed 36 N.E. 
739, 141 N.Y. 685—Head v Woll- 
ner, 6 NYS. 916, 53 Hun 615— 
Thomas vy. Dickerson, 11 N.Y 8S. 
486, 

31. Hall v. Anderson, 40 NY.S 3864, 
17 Misc 370—Finn vy. Mehrbach, 65 
N.Y S. 250. 
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(3) Fraudulent Transfer or Disposition of 
Property 
A fraudulent conveyance need not be positively 
proved but may be shown by circumstances or Inferred 
from the acts and conduct of the defendant; however, 
there must be something more than mere surmise or ap- 
pearance of fraud. 

When an attachment is based on the ground that 
defendant had fraudulently transfered or disposed 
of his property, or was about to do so, the question 
of fraudulent intent is one of fact®2 which must 
depend largely upon the particular facts and cir- 
cumstances of each case.38 It 1s not necessary that 
such intention should be positively proved, but 
it may be shown by circumstances or inferred from 
the acts and conduct of the party? by an applica- 
tion of the rule that a person is presumed to 1n- 
tend the necessary and natural consequences of his 
voluntary acts;®5 and an instruction that fraud 1s 
not lightly imputed but must be plainly proved re- 
quires too high a degree of proof.26 However, 
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there must be something more than mere surmise’? 
or appearance of fraudulent intent ;8® and indeed 
it has been said generally that circumstances which 
may create a strong suspicion of fraudulent intent, 
but yet fall short of prima facie proof, are not 
sufficient.89 


The fraudulent intent of a debtor may be inferred 
from his threats not to pay if sued, or to dispose 
of his property,4° or from a failure to carry out 
a promise as to the application of specific prop- 
erty.41 

It is not sufficient to establish a fraudulent in- 
tent that defendant is heavily indebted, and repeat- 
ed efforts to serve him with summons have failed ,42 
that he made a promise to pay which he had no 
reasonable expectation of being able to keep ,‘3 
that he has failed to pay a debt according to his 
promise ,*4 that he has made no effort to pay the 
debt sued on,#5 that he has refused to secure a 
creditor ;46 that he has offered to sell his prop- 


32 Tll—Hargadine-McKEittrick Dry 
Goods Co. v Belt, 74 Tll App. 681 

Miss —Roach v. Brannon, 57 Miss 
490 

Wis —Germania Nat. Bank v. Lach- 
enmaier, 146 N.W 779, 156 Wis 
578 

8CJ p59 note 80 


33. Levy v. Goldstein, 48 NYS. 774, 
18 Misc 689. 


Sividence held sufficient 
qi) To show fraudulent intent. 

Colo-—-Asiatic Min. & Mull Co v 
Shephenson, 165 P. 778, 68 Colo 
801 

Tl] —Russell Co v Wachman, 218 Ill 
App. 848 See Harpman v. Andal- 
man, 190 NlApp 29 

Ky—Lincoln Bank & Trust Co v 
Arnold, 75 SW.(2d) 751, 266 Ky 
80 

La—wWright v. Whatley, 87 Bo 498, 
148 La 685. 

Minn.—Callanan v Callanan, 248 N 
Ww 45, 188 Minn 6098—Reed v 
Union Cent Lumber Co, 179 NW. 
895, 147 Minn 210 

Mo.—East Side Packing Co. v. Mer- 
vtz, (App) 218 SW. 436 

6 CJ. p 59 note 81 


(2) To show that defendant had 
fraudulently disposed of his property 
wo as to afford ground for attachment 
—Crooke v. Deas & Duke, 111 So 293, 
146 Miss 360—Stockgrowers’ State 
Bank of Worland vy. Millard, 186 P. 
121, 26 Wyo 394. 


@ividence held insufiicient 
(1) To show that debtors intended 
to defraud creditors. 
Ark —Arkansas Nat. Bank v Stuck- 
ey, 181 S.W 918, 121 Ark 803. 
Kan—Farmers’ State Bank =v. 
Schuette, 168 P, 1073, 100 Kan. 46. 


Ky—Sally v Brown, 395 SW. 890, 
220 Ky. 576 

La—W F Taylor Co v. Campial, 
128 So 706, 14 La App 210 

Minn —First Nat Bank v. Morrow, 
201 NW 442, 161 Minn 358—Jan- 
dera v. Lakefield Farmers’ Union, 
185 NW. 656, 150 Monn 476. 

Misa~—Forest Products Mfg Co. v 
Potts-Hamilton Hardware Co, 69 
So 698, 109 Miss. 750 


N Y—Xrotosky v. Krotosky, 155 N 
YS 625, 169 AppDiv 850—Nolan 
v. Louis Workman Co, 261 N Y.S 
534, 146 Misc 99—Ribak v. Wor- 
haftig, 155 NYS. 408 

N D—Gamble-Robinson Minot Co v 
Mauratis, 214 N.W. 913, 55 ND 
616. 

Pa—Ross v. Roth, 13 PaCo. 14. 

Va—Cropp v. Kinsey, 157 SH 65651, 
156 Va 102. 

Wash—Hogue v. McAllister, 210 P 
671, 122 Wash 847. 

6 CJ p 60 note 82 

See Studtmann vy. Union Grove 
Creamery Co, 192 TllApp 248 


(2) To show that defendant was 
about to dispose of his property to 
delay or defraud his creditors —Lar- 
gon v. Soller, 208 NW 759, 167 Minn 
181—Hall v. Raettig, 283 P. 14, 182 
Wash 6387. 


(8) To sustain the ground of at- 
tachment that defendant was fraud- 
ulently shipping the goods out of the 
state or disposing of the goods, or 
had failed to pay the prices or value 
of articles delivered which it should 
have paid on delivery—Poe v. West- 
ern Buyers’ Ass’n Wholesale Grocera, 
(Mo App) 2388 SW 647. 


(4) To justify discharging attach- 
ment—Farmers State Bank of Lex- 
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ington v. Lemmer, (Neb) 264 N W. 

415 

34. Kan—Farmers’ State Bank v. 
Schuette, 163 P. 1073, 100 Kan 45 

Ky—McCollum v Parsons, 266 8S 
W 43, 208 Ky 450 

6 CJ. p 68 notes 61, 52, p 65 note 
29. 

35 Ark—wWinter v. Kirby, 60 SW 
84, 68 Ark 471 

Colo—Curran v Rothschild, 60 P 
1111, 14 Colo App 497. 

Kan—Cook v Burnbam, 44 P. 447, 
8 Kan.App. 27. 

Mo.—Potter v McDowell, 31 Mo 62— 
Gens v Hargadine, 56 Mo App 245. 

6 CJ. p 58 note 53 

s6. Jackson v Roanoke Banking Co, 
72 So 580, 197 Ala 349. 


37. McCollum v. Parsons, 266 SW 
43, 205 Ey 450 


38 Bird v. Dawkins, 6 La App 244 


39. Hill v. Atanasio, 127 NYS. 844 
— 6 C.J. p 60 note 82 [a]. 


49. Lawler v. Herren, 210 Ill App. 
203—6 CJ p 656 notes 30, 81 


41. Rice v. Tolbert, 47 SW. 828, 20 
KyL 674—6 CJ. p 665 note 82 


42. Galligan v. Groten, 42 N Y.S 22, 
18 Misc 428. 


43. Parsons v. Stockbridge, 42 Ind. 
121. 

# Link v. Hathway, 127 SW. 9138, 
148 Mo App 502-6 CJ p 65 note 
35. 


45. First Nat Bank v. Tarboro Cot- 
ton Factory, 104 SH 129, 180 NC 
128, denying rehearing 102 SE. 
195, 179 N.C. 208. 

48. Ellison v. Bernstein, 60 How.Fr. 
(N Y¥.) 145, affirmed 23 Hun 148— 
6 CJ. p 65 note 87. 


7° C.J.8 


erty,#7 to make a voluntary assignment for the 
benefit of all his creditors,4® or to secure a bona 
fide creditor by mortgage ;49 that he has made false 
statements in reference to his financial condition 
at the date of maturity of his debt, in order to se- 
cure an extension of time to enable him to raise 
the money to pay his debts 59 that he has attempt- 
ed to borrow money with which to speculate ,5! 
that he has purchased worthless mining stock ,5° 
that he has not paid an admitted debt frequently 
demanded, and has offered to sell part of his per- 
sonal property for cash ,58 that he has transferred 
property ;54 that he has sold property for the ben- 
efit of creditors;55 that he has included in an as- 
signment debts which he had not disclosed to 
plaintiff,56 or has made a conveyance within sixty 
days prior to an assignment ;57 that he has fraud- 
ulently conveyed or concealed property immediate- 
ly after the writ of attachment was sued out,58 
or that he has confessed judgment thereafter ;59 
that he has preferred other creditors®® or has paid 
other debts,®2 that he has shipped his property 
out of the state;62 or that he has stated that the 
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owner of a judgment against him will not issue 
execution except to protect him from his other cred- 
itors.68 So a mere decrease in the debtor’s as- 
sets will not, of itself, justify the conclusion that 
he has made a fraudulent conveyance,®* unless the 
decrease is sudden and to a very considerable 
amount 86 Nor 1s a fraudulent intent shown by 
a mere breach of contract®¢ by the debtor, defend- 
ant’s previous bad record,®? his having deposited 
money as security with the obligor on a bail bond,§ 
or by the fact that execution was issued on certain 
judgments against defendant or that he failed to use 
a small piece of land belonging to him, and failed 
to pay taxes thereon.®9 


Proof that defendant had more than enough cash 
in a bank to satisfy the debt is not proof that he 
had no intention to convey or dispose of his prop- 
erty.70 


Consideration for intended transfer. No infer- 
ence of fraudulent intent is justified where a con- 
templated transfer is to be made for an adequate 
consideration;’1 but such an inference may be 


47. Lutman v. Fields, 162 SW 291, 
176 MoApp 3:28—Link v Hath- 
way, 127 SW. 918, 148 MoApp 502 
—€ CJ p 65 note 39 


#. Kemper, etc, Dry Goods Co. v. 
Fischel, 44 P 205, 4 Okl. 250. 

49. C D Smith Drug Co v Casper 
Drug Co, 40 P 979, 42 P. 218, 5 
Wyo 510—6 CJ. p 66 note 41. 


50. Kemper, etc, Dry Goods Co. v. 
Fischel, 44 P. 205, 4 Okl 250. 


51. Gallhgan v. Groten, 42 NYS. 22, 
18 Misc. 428, 26 NY.Civ Proc 78 


5@. Thurber v. Sexauer, 19 NW 493, 
15 Neb 641. 


53. Meyers v. Boyd, 87 Mo App. 532 


54. General Motors Acceptance Cor- 
poration v Sneed, 119 So 417, 167 
La. 482, modifying 121 So 254, 9 
LaApp 471—6 CJ p 59 note 7L 


Ordinary course of business 

Hvidence of sales and mortgages 
made in the ordinary course of busi- 
ness 18 not sufficient to show an 1n- 
tent to defraud a creditor seeking an 
attachment —General Motors Accept- 
ance Corporation v Sneed, 119 So 
417, 167 Le. 482, modifying 121 So. 
254, 9 La App. 47L 
Ghattel mortgage 

The giving of a chattel mortgage 
to e third party was insufficient of 
itself to prove a debtors’ intent to 
hinder or delay a creditor in the 
collection of his debt so as to war- 
rant attachment.—First Nat Bank 
v. Poor, (Colo) 29 P.(2d) 718 


55. Lang v Shanawolf, 111 A. 117, 
137 Md 17 


7 CJI.8.—16 


Use of proceeds to pay debts 

That a defendant has disposed of 
most of his property for the purpose 
of paying his debts and used the pro- 
ceeds for that purpose does not show 
@ fraudulent intent, and is not 
ground for attachment —Stockgrow- 
ers’ State Bank of Worland v WMil- 
lard, 186 P 121, 36 Wyo. 394—-8 CJ 
p 59 note 75 


Fayment to plaintiff 

Theat defendant conveyed, with 
fraudulent intent, warranting attach- 
ment for unmatured indebtedness, 
was not shown, where it was proved 
that defendant merely sold personal 
property, using the proceeds to pay 
interest due plaintiff—Huffman iv. 
Martin, 10 S W (2d) 686, 226 Ky. 137. 


Zividence held sufficient 

(1) To show that a sale or convey- 
ance of property by the debtor was 
in good faith, so that there was no 
ground for attachment —McCollum 
v. Parsons, 266 SW 48, 205 Ky 450 


(2) To show that defendant sold 
his business with the honest intent 
to pay his creditors —Stockgrowers’ 
State Bank of Worland v. Mullard, 
186 P. 121, 26 Wyo. 894 


56. Hreeman v. Campbell, 1 N.Y St. 
728. 

57. Wachter v. Famachon, 22 NW. 
160, 62 Wis 117. 

8G. Scudder v Payton, 65 Mo App 
314—8 CJ p 66 note 45 


59. Cropp v. Kinsey, 157 §.E. 661, 
156 Va. 102. 
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60. Guaranty State Bank of Sisseton 
v. Varland, 207 NW. 153, 49 8D. 
836. 


61. General Motors Acceptance Cor- 
poration v Sneed, 119 So 417, 167 
La 432, modifying 131 So. 254, 9 
LaApp 471 

62. Terry v. Jolly, 75 So. 756, 115 
Miss. 26 


6% Livemght v Greenhouse, 38 A. 
697, 61 NJ Law 156 


@&. Thompson v Dater, ll NYS. 
618, 57 Hun 316, appeal dismissed 
27 NB 408, 125 NY 749—Stamp 
v. Herpich, 8 N.Y St 446 


65. Tannenbaum vy. Gottlieb, 43 N Y. 
S 469, 14 App Div 105—Strauss v. 
Vogt, 26 NYS 801, 4 Misc 612— 
Talcott v Rosenberg, 8 Abb PrN. 
S(N Y) 287—6 CJ p 59 note 69. 


6& Powers v O’Brien, 6 NW. 679, 
44 Mich. 317. 


67. Hegwerv Kuff, 2 P 653, 81 Kan. 
440 


68. Howland v. Marshall, 87 8S HL 
462, 127 NC 427. 


69. First Nat Bank v. Tarboro Cot- 
ton Factory, 104 S E. 129, 180 NC. 
128, denying rehearing 102 SH. 
195,179 NC 203. 


70. Lawler v. Herren, 210 Ill.App. 
208 


71. Minn —Haton v. Wells, 18 Minn. 
410 

Ohio.—Pierce v White, 10 Ohio Dec. 
(Reprint) 552, 22 Cinc.L. Bul. $8. 
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drawn from the fact that the transfer is to be 
gratuitous,”2 or for an insignificant price.?® 


Threatened assignment. Fraudulent intent is not 
necessarily shown from the fact that a debtor 
threatens to make an assignment,’4 even though 
preferences are contemplated therein,75 but the 
circumstances under which the threat is made may 
justify an inference of fraud.76 


(4) Removal or Concealment of Property 


Removal or concealment of property may be suffi- 
clently proved by evidence of acts or declarations of the 
defendant. 


The general rules as to weight and sufficiency 
of evidence apply in determining whether plaintiff 
is entitled to an attachment on the ground of re- 
moval or concealment of property.77 So it has 
been held that concealment was made out by evi- 
dence that defendant boasted that he had money in 
a safe place and would not pay,7® or that he was 
going to sell everything and leave and that plain- 
tiff would collect nothing,7® and by evidence of 
a hurried division of property followed by placing 
it in various different places.®° It 1s necessary only 
to show that defendant concealed or was guilty of 
conduct which was intended to and calculated to 
conceal,8! and proof of failure to make a return of 
a large cash sale of goods consigned to a debtor 
by his creditor to sell and account for the pro- 
ceeds,82 or of the transmission of money through 
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the post office’? tends to show concealment. 


Receipt of a large amount of merchandise, which 
was not accounted for in a subsequent assignment 
to creditors, is not 1n itself sufficient, however, to 
support allegations of fraudulent concealment ;§4 
and a mere showing of departure from the state 
is insuficient—it must further be shown that prop- 
erty was concealed or removed from the state with 
fraudulent intent.85 


A delay of two weeks between the time of the 
execut.on and filing of affidavits charging that 
defendant twas about to convert his property into 
money and place it beyond the reach of his cred- 
itors does not authorize the inference that the facts 
stated had ceased to exist when the affidavits were 
filed.86 


Threatened removal 1s proved by evidence of an 
attempted assignment of a bank deposit represent- 
ing money stolen by defendant from plaintiff.87 


Removal from the state is not proved by evi- 
dence merely showing the issuance of bills of lad- 
ing covering interstate shipments naming defend- 
ant as consignor and a third person as consignee, 
since the presumption is that title of the goods 
passed from defendant to the consignee on delivery 
to the carrier and that the carrier then removed 
the goods for the consignee, and not for the 
consignor.88 


72. Ky—Clark v. Smith, 7 Bion 
273. 

Neb—Askwith v. Allen, 50 NW 267, 
83 Neb 418 

Tenn —Johnson vy. Rankin, (Ch App.) 
59 S.W 638 

6 CJ p 66 note 52. 

73. Boyd v. Labranche, 35 La Ann 
285 

74 NM—Torlna v. Trorlcht, 27 P. 
794.6 NM 64, affirming 21 P. 68, 
5 NHN 148 

Okli—Kemper, ete, Dry Goods Co. 
v Fuischel, 44 P 205, 4 Okl 250 

Va —Wingo v. Purdy, 12 SE $70, 87 
Va 472 

Wis —Stevens Point First Nat. Bank 
v Rosenfeld, 28 N.W. 370, 66 Wis 
292. 

6 CJ. p 66 note 54. 

76. Atlas Furniture Co. v. Freeman, 
23 NYS 1131, 70 Hun 18—6 CJ. 
Pp 66 note 565. 

weason for rule 
An intention to prefer is legiti- 

mate —McLoughlin v. Utica Consum- 

ers’ Brewing Co, 456 NYS 716, 20 

Misc. 144—Hasterline v. Jones, 2 

Kulp (Pa) 121 

76. Ky—Parson v. Plew, 105 S.W 
877, 832 Ky.L. 77. 


NY—New York Nat Park Bank v. 
Whitmore, 10 NE 634, 104 NY. 
297, 

6 CJ. p 66 note 57. 

77. Hividence held sufficient 
(1) To sustaim an attachment — 

Hutchison v Firat Nat Bank, 246 S 

W 484, 156 Ark 142—€ CJ p 67 

note 63 [c], p 68 note 78 [b] (2). 


(2) To disprove allegations as to 
concealment —Morelh vy Thombs, 172 
NE. 381, 36 Ohio App 3233 


Hividence held insufiicient 

(1) To sustam attachment on 
ground of concealment—Crooke v. 
Deas & Duke, 111 So. 293, 146 Miss. 
260. 


(2) To show that defendant was 
about to remove property from state 
or dispoze of it to hinder creditors 
—Ford v. Wilson, 288 SW. 713, 172 
Ark 335—Wolf v. Zentz, 5 PaDist. & 
Co 276—8 CJ. p 66 note 58 [d], p 
67 note 68 [e], p 68 note 76 [da]. 

(3) To justify discharging attach- 
ment —Farmers State Bank of Lex- 
rr as v. Lemmer, (Neb) 264 N.W. 

1 


78 Ziegler v. Ziegler, 22 N.Y.S. 8132, 
68 Hun 177. 


La.—Newman v. Kraim, 34 La.Ann.|79. Wilson vy. Bryant, (Tenn.) 67 S. 


910. 


W.(2d) 183, 
242 


80. McDonald v Marquardt, 73 N W. 
288, 52 Neb 830 

Sl. Gray v. Valley, 101 So 855, 13886 
Miss 886. 


62. Powell v. Matthews, 10 Mo. 49 


83 Albuquerque First Nat Bank v. 
Lesser, 58 P 845,9 NM 604. 


84% Albuquerque Furst Nat Bank v. 
Lesser, 65 P. 179, 10 NM 700. 


85. Bush v Nuiblack, 43 S.W.(2d) 
605, 241 Ky 1138. 


Giving up business 

Proof that a resident of the state 
gave up his business and engaged 
passage by sea to Australia did not 
make out a removal of his property 
to defraud his creditors, justifying 
an attachment, especially where sub- 
stantially all his property was left 
in local banks and trust companies 
and all known debts were paid— 
O’Rourke vy. Rankin, 184 N Y.S. 846, 
193 App Div 494. 


86 Muller v. L. Wolff Mfg. Co of 
Texas, (Tex.Civ.App ) 225 SW. 212 


87. Adam Hat Stores v. Lang, 280 
N.Y.S. 100, 155 Muse, 587. 


88. Moss v. Earnest, 154 SH 456, 
41 Ga App. 740, followed in Silver 
v. Earnest, 154 SH. 456, 41 Ga. 
App. 741. 


7 C.Jd.S8. 
(5) Fraud in Incurring Liability 


Circumstantial evidence may sufficiently prove fraud 
In Incurring lability. 

Where an attachment is grounded on defendant’s 
fraud in contracting the debt or incurring liability, 
the fraudulent intent of defendant in incurring the 
liability may be gathered from circumstantial evi- 
dence ;89 and it is not necessary to show that de- 
fendant disposed of his property with intent to 
hinder, delay, and defraud his creditors.99 


(6) Insufficient Property in State to Satisfy 
Plaintiff's Demand 
To Invalidate attachment grounded on Insufficient 
property to meet the plaintiffs demand, the defendant 
must clearly show sufficient property. 

Where an attachment is granted on the ground 
that defendant has insufficient property in the state 
to satisfy plaintiffs demand, defendant must make 
a clear disclosure of sufficient property to invalidate 
the attachment.® 


§ 70. Waiver or Loss of Right to Assert 


A creditor may fose his right to assert various 
grounds of attachment by failure timely to prosecute it, 
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by accepting security or benefits from the debtor, or by 
waiving other rights on which the remedy depends. 


A creditor loses his right to an attachment based 
on the ground of the debtor’s fraudulent disposi- 
tion of his property by failure to seek it within 
a reasonable time after the transfer relied on,®? 
or within the statutory period thereafter if one is 
prescribed.28 So one accepting benefits under a 
fraudulent assignment for the benefit of creditors 
cannot avail himself of it as a ground for attach- 
ment 94 Where plaintiff waives the right to demand 
payment of goods on delivery, he loses his mght 
to an attachment on the ground that defendant has 
failed or refused to pay the price of goods de- 
livered under a contract requiring payment on de- 
livery.26 And in some jurisdictions, as has been 
shown supra in §§ 17, 60, a creditor who would 
otherwise be entitled to the remedy of attachment 
loses his might by accepting security for his de- 
mand. 

Negligence on the part of plaintiff in failing to 
discover the truth of false representations on which 
he relied will not, however, defeat his right to an 
attachment on the ground of fraud 1m incurring the 
lhability.96 


86. Johnson v. Stockham, 43 A. 920, 
89 Md. 858—6 CJ p 74 note 24 


Hividence held sufficient 

(1) To show fraud in incurring the 
hability —Jandera v Lekefield Farm- 
ers’ Union, 185 N'W. 656, 160 Munn 
476—Landwehr v. Lingenfelder, (Mo 
App.) 249 B.W. 727. 

(2) To establish that the debt sued 
on was not fraudulently contracted. 
—Leib v. Bostwick, 2389 N.W 4065, 
256 Mich 377. 

(3) To sustain orders vacating an 
attachment and dissolving the levy. 
—Burkhard v. Barnes, 208 NW. 193, 
167 Minn. 238. 

Hividence held insuficient 

(1) To show that the debt was 
fraudulently contracted or the liabil- 
ity fraudulently mncurred —Turner Vv. 
Spencer, 111 A 109, 186 Md 593— 
Feldman v. Preston, 160 NW _ 6656, 
194 Mich. 352—Crooke v Deas & 
Duke, 111 So. 298, 146 Miss 260 


(2) To show intent of defendant, 
when the obligation was incurred, 
to defraud plaintiff—People’s State 
Bank v. Karlen, 182 N.W. 6381, 44 §8. 
D. 82. 


(3) To show that the oblgaton 
sued on was created in reliance on 
false statements as to financial re- 


sponsibility or standing —Abe Cohen 
Co v Leon Fruit Co, 250 NYS 6597, 
140 Mise 416, 


(4) To show a design not to pay 
for the goods at the time credit was 
obtained —Reynolds v Horton, 22 N 
YS 18, 67 Hun 123, affirmed 36 NE 
789, 141 NY. 685 


90. Schmidt v. Stortz, 286 SW. 694, 
208 Mo App. 439 


81. Walker v. Grayson County State 
Bank, 85 SW (2d) 850, 287 Ky. 
449 


Zividence held sufficient to sustain 
the attachment —Cannon Ball Cab & 
Bus Co vr Maryland Casualty Co, 
96 SW (2d) 760, 2656 Ky 256—Brown 
v Cooper’s Adm’r, 26 SW (2d) 7465, 
288 Ky 789—Jennings v Sanders De- 
posit Bank, 281 SW. 476, 213 Ky. 
479—€6 CJ p 54 note 7 [c]. 


Zividence held insufficient 

(1) To sustain the attachment — 
Downs v. Ringgold, 41 SW 317, 101 
Ky 383, 19 KyL 689—Robinson v 
Mcinteer, 15 Ky lL. 128—6 CJ. p 64 
note 7 [d]. 


(2) To overcome the presumption 
that the creditor’s collection of a 
past-due debt will be endangered by 
delay in obtaining judgment where 
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defendant is insolvent —Walker v. 

Grayson County State Bank, 36 SW. 

(2d) 850, 287 Ky 449—Huffman v. 

Martin, 10 S W (2d) 6396, 226 Ky. 187. 

9a. General Motors Acceptance Cor- 
poration v Sneed, 121 So. 3254, 9 
LaApp 471, modified on other 
grounds 119 So. 417, 167 La. 432— 
6 CJ p 57 note 37. 


Delay of five months 

Where plaintiff did not institute 
sult until almost five months after 
the date of the judgment by con- 
fession relied on as constituting a 
fiaudulent disposition, the act com- 
plained of happened too long before 
the writs were issued to support 
them —General Motors Acceptance 
Corporation v Sneed 1231 So 254, 9 
LaApp 471, modified on other 
grounds 119 So. 417, 167 La. 482 


83 Nelson v. Lelter, 60 NB 861, 
190 Il 44, 88 AmSR 143, affirm- 
ing 93 IllApp 176—Hanford v. 
Richart, 66 IllApp 448—Strauss 
Bros Co v. White, 61 Illapp. 171. 


84% Richards v. White, 7 Minn 3846 
—§ CJ. p 68 note 3. 

95. Young v. Lynch, 1 P 6508, 30 
Kan 206 

96. Richards v. Harrison, 71 Mo. 
App. 224, 
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TTL PROPERTY SUBJECT TO ATTACHMENT 


§ 71. In General 


All goods and chattels of a defendant are subject to 
attachment for his debts unless exempted by statute 
or some broad principle of law or public policy. 

Except such property as is exempted by statutes, 
which will be discussed in the titles Exemptions 
§§ 26-69 [25 CJ. p 42 note 57-p 93 note 64] and 
Homesteads §§ 52-92 [29 C.J. p 821 note 75—p 855 
note 2], or by virtue of some broad principle of 
law or public policy (see infra § 74 b), all the 
goods and chattels of a defendant are subject to 
attachment for his debts.®7 


§ 72, Personal Property and Interests There- 
in in General 
Personal property to be Ilable to attachment must be 
of such character that it would be liable to seizure un- 
der execution, and defendant must have some right or 
title thereto. 

The general rule is that in order for personal 
property to be liable to seizure under attachment, 
it 1s necessary that 1t should be of such character 
that it would be liable to be seized under execu- 
tion,28 and that defendant in the attachment pro- 
ceeding should have some right or title, legal or 


equitable, thereto,29 and where an attachment is 
levied on goods not belonging to the attachment 
debtor, the attachment will not hold such goods 
even though such debtor afterward acquires ttle 
thereto.1 However, it has been held :smmaterial 
that the precise nght or interest of defendant 1s 
unknown to the plaintiff or to the attaching officer 
at the time of seizure,” although only the interest 
which the debtor has at the time the attachment 
1s sought can be attached.® 


Tests apphed. It has been said that if an inter- 
est can be disposed of by will, contract, or other 
conveyance under the statute, there would seem 
to be no valid objection to its attachment,‘ and a 
usual test as to whether attachment will lie is as to 
whether the debtor in the attachment suit could 
have sued to recover the property against which the 
attachment is directed.5 


Possession in defendani or im third person. The 
mere fact that the attachment defendant is in 
possession of property does not render it subject 
to the attachment, when such possession 1s held 
under another who is the true owner.6 However, 
the fact that property of the attachment defendant 


97. Masa—Luipsitt v. Walmsley, 198 

NB 7932. 

Mo—Adamson v Fogelstrom, 800 8. 

W. 841, 221 MoApp. 1243 
6 CJ. p 196 note 77. 

Property other than personal earn- 
ings may be attached on a claim for 
judgment for necessaries —Corbett 
v Goldwender, 20 Ohio Cir.Ct (NS ) 
451. 

Attachment of property returnable 
from alien property custodian see 

War § 26 [67 C.J. p 399 note 39]. 


98. N.C—Chinnis v. Cobb, 185 &E 
688. 

Tex—Hoffman vy Rose, (Civ.App ) 
$17 S.W. 484, error refused 

6 CJ. p 193 note 67, p 193 note 68 


Correlation. of statutes 

As to nature of property subject to 
attachment, statutes governing at- 
tachment and execution must be cor- 
relative —Fredrick v Chicago Bear- 
ing Metal Co, 224 N.YS 629, 221 
App Div. 6588, reversing 223 NYS 
824, 180 Misc 866. 


9. US —Cavallotis v. La Fonciere 
de France et des Colonies, (C.C A. 
N.Y.) 273 F. 808 

Ala —Fiaherty v. People’s Bank of 
Mobile, 113 So. 910, 216 Ala. 6432. 

Ark.—Cotton Plant Lumber Co v. 
Ash Grove Baptist Church, 2423 8. 
W. 820, 164 Ark. 427. 

Cal —Bosbyshell v. Cline, 196 P. 274, 
51 Cal App. 109 

Ky.—Amick v. Goodyhoonts, 43 8S.W. 


(2d) 1000, 241 Ky 315—Cozine v.) Money to be collected to be pald to 


Kennedy, 6 Ky.Op. 706 

Mass—Weinberg v. Brother, 160 N 
H 403, 268 Mass 61. 

Mias—Robinson Lumber Co. v. R. 
W. Hinton Co., 73 So 886, 113 Alss 
144, 

NJ~—G. O E Enterprises v. Moos, 
168 A 696, 114 NJHq 189, revers- 
ed on other grounds 1723 A. 745, 116 
NJHq 176. 

N Y¥—Schmid v Berkhemmer, 224 N. 
YS 726, 222 App Div. 694—Friede 
v. National City Bank of New 
York, 227 N YS. 378, 222 App Div. 
645, affirmed 165 NE. 452, 250 N.Y. 
288 

S C—Cleveland v. Cannady, 100 SE 
147, 112 SC. 477. 

Wis—American Nat. Bank of Muil- 
waukee v. Lewis, 225 N.W. 761, 199 
Wis 76 

6 CJ. p 198 note 69. 


Corporate funds deposited in name of 
president 

Where the president, to facilitate 
the operation of the corporation’s 
busineas during the ulness and ab- 
Bence of officers whose signatures 
were necessary to the corporation’s 
check, deposited the corporation's 
receipts in the president’s name, the 
fund so created could not be attach- 
ed for satisfaction of a judgment 
against the president individually.— 
G. O. K. Enterprises v. Moos, 168 A. 
596, 114 N.J Hq 189, reversed on oth- 
er grounds 172 A 745,116 N J.Hgq. 176 
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third party 

Agreement whereby third person 1s 
to be paid money to be collected by 
attorneys for first party does not 
vest title to the proceeds in third 
party, so as to prevent attachment of 
it aw property of first party —Ameri- 
can Nat. Bank v. Owens, 8 La.App 
578. 


Property taken from plaintiff by de- 
fendant 


Where defendant took a wagon out 
of possession of plaintiff under a 
claim of ownership, plainhff had a 
right to treat 1t as defendant's prop- 
erty and attach it as such, and did 
not thereby estop himself from 
Claiming that he had title when it 
was taken from him—Lewls vy. 
Morse, 20 Conn. 211. 


Zi. Harly-Foster Co. v. Latham & 
Co, (TexCiv App) 3258 SW. 663 


2 Woods vy. Spoturno, (DelSuper ) 
183 A. 819. 


3 EH Pitt Nat. Bank v. Williams, 
9 So. 117, 48 La Ann 418—6 CJ 
p 1965 note 71, 


4 Wood v. Watson, 87 A. 1080, 20 
RL 2283—6 C.J. p 195 note 74 


5 Davis v. Claxton, 268 P. 787, 83 
Mont. 574, 


6 Bosbyshell v. Cline, 196 P 274, 
51 CalApp. 109—6 CJ. p 195 note 
70, p 1161 note 64 [b]. 


7 C.d.8. 


is in the possession of a third person does not 
usually exempt it from attachment,’ although it 
has been held that where property has been bailed 
for hire for a specific time a creditor of the hailor 
cannot attach the property and take it from the 
custody of the bailee during the term of such bail- 
ment,® and that property in the possession of a 
bailee having a lien thereon cannot be taken from 
his possession on attachment against the baulor.® 
On the other hand, it has been held that one who 
is in possession of property as a bailee merely can- 
not recover its possession as against attaching cred- 
itors of the real owner,!° and that property in the 
hands of a bailee in excess of the amount neces- 
sary to satisfy the bailee’s lien may be reached by 
attachment,11 and, where the statute so provides, 
property in the hands of a bailee may be attached 
subject to the right of the bailee to retain pos- 
session during the term of the bailment 14 

Previous title or ownersup of defendant in at- 
tachment will not subject the property to seizure 
if he has parted with such title or ownership prior 
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to the institution of the attachment proceeding,18 
and there is no showing of any fraudulent intent in 
the transfer of the title.14 


Mere contingent inieresis or remote possibilities 
are not the subject of attachment.15 


Attachment against grantee pending suit to set 
aside conveyance. Liens obtained by creditors of a 
grantee by virtue of attachment writs against him, 
issued during the pendency of a suit by others 
against him to set aside a deed to him, are unavaul- 
ing against such complaimants, the deed being set 
aside.16 


§ 73. —— Pledged, Mortgaged or Encum- 
bered Personal Property 
; a. In general 
b Mortgaged property 
c Pledged property 
e. In General 


Personal property on which there exist encumbrances 
in an amount equivalent to, or greater than, the value 
thereof is not subject to attachment. 


ransfer from son to mother 

(1) Where no part of the property 
transferred by a eon to his mother 
was made subject to the levy of at- 
tachment, it 18 immaterial whether 
or not there was an immediate deliv- 
ery followed by an actual continued 
change of possession as required by 
statute in order to prevent the trans- 
fer from being deemed void —Bos- 
byshell v Cline, 196 P 274, 51 Cal 
App 109 

(2) The fact that the attachment 
debtor, who was employed by his 
mother on a salary to manage her 
dairy farm, gave in his own name @ 
mortgage for part of the purchase 
price of cattle paid for with the 
mother’s money, does not subject 
such stock to attachment for the 
son's debts.—Bosbyshell v. Cline, su- 
pra. 

(3) The fact that a son, when ask- 
ing for exemption from military du- 
ty, claimed bis mother was depend- 
ent on him, if competent evidence in 
determining the right to attach prop- 
erty as his under a writ levied before 
he made such claim, has no weight to 
show his ownership of the property, 
where the mother was more than 
seventy years of age and feeble, so 
that she might be dependent on him, 
although she had property sufficient 
for her support.—Bosbyshell v. Cline, 
supra. 


¥Y Harriman v. Richardson, 51 App 
DC. 24, 278 KF. 752—6 CJ. p 196 
note 87. 


Property in hands of plaintiff 

A. statute providing for the attach- 
ment of property of defendant in @ 
third person’s hands hag been held 


intended to authorize attachment of 
chattels 1n possession of a stranger, 
but 1t does not imphedly prohibit 
the levy of attachment on defend- 
ant’s chattels which are in plaintiff's 
possession —Harriman v  Ruichard- 
son, 51 AppDC 24, 278 ¥ 752 
Merchandise or proceeds in hands of 
cousignes 

The creditors of a consignor may 
attach merchandise or its proceeds in 
the hands of the consignee until in- 
structions to pay the proceeds to a 
third party have been communicated 
to, and the stipulation m his favor 
accepted by, him—Relf v. Boro, 17 
LaAnn 3258 


Defendants’ property in the pos- 
session of reclamation or irrigation 
district may be attached before judg- 
ment has been entered in the princi- 
pal action—Doty v. Saddler, 376 P. 
891, 151 Wash 542 
Goods in possession of a carrier #66 

infra § 74 ¢. 
gs Chowning v Madison Land & Ir- 

mgation Co, 276 P 946, 84 Mont 

494—6 CJ. p 196 note 88, p 1151 

notes 62, 68 


& Truslow v. Putnam, 4 Abb Dec 
(NY) 425, 1 Keyes 568—6 CJ. p 
1161 note 62. 

10, Anheuser-Busch Brewing Ass'n 
v. Daviess County Distilling Co, 49 
SW 6541, 20 Ky.L. 1522 

1L, Patterson v. Perry, 10 Abb Pr 
(N Y.) 82. 


1a. Brigham vy Avery, 48 Vt. 602 
1% Ala—Filaherty v. People’s Bank 
of Mobile, 113 So. 910, 216 Ala 56432. 
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Cal—Bosbyshell v. Cline, 196 P 374, 
51 Cal App 109 

Conn —Sunderlin v. Terry, 112 A. 642, 
96 Conn. 713. 

6 C.J. p 195 note 72 


Transfer subject to liabil:ties 

A. provision, 1n @ bill of sale trans- 
ferring the property used in a busi- 
ness to a corporation organized to 
carry on the business, that the trans- 
fer should be subject to habilinhes in- 
curred in transacting the business 
does not make the property so trans- 
ferred liable to attachment as the 
property of the transferor in a suit 
by a creditor who hed a claim 
against the owner at the time of the 
transfer —Sunderlin v. Terry, 1123 A. 
642, 96 Conn. 713 


14 RL—BSeckwith v. Burrough, 18 
RI 294. 

Tex—Parlin, etc, Co v. Vawter, 88 
SW. 107, 89 TexCiv App. 520 

Attachment of property fraudulent- 
ly conveyed see Fraudulent Con- 
veyances § 809 [27 CJ p 706 note 
42—y 708 note 65]. 


15.5 US—Farmers’ Loan & Trust 
Co v. Miller, (DLCNY) 3 F (24) 
493. 

C—LePrince v. Guillemot, 18 SG 
Eq 187. 


Interest under invalid mortgage not 
uncertain or contingent 

Interest of debtor in property at- 
tached ig not rendered so uncertain 
and contingent by chattel mortgage, 
invalid as against attaching credi- 
tor, as to render property incapa- 
ble of being attached—Safford v. 
MoNeil, 129 A. 721, 102 Conn 684. 


16. Kinnah v. Kinnah, 66 NE. 376, 
184 TL 284. 
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Personal property on which there exist vendor’s 
liens for unpaid purchase money in an amount 
equivalent to, or greater than, the value thereof 
is not subject to attachment, defendant in such 
case, having no attachable interest therein.1? 


b. Mortgaged Property 
(1) In general 
(2) Property 1n possession of mortgagee 
(3) Interest of mortgagee 


(1) In General 


Generally, mortgaged personal property is subject to 
attacnment, when in the hands of the mortgagor. 


While at common law the mortgagor of person- 
alty was held not to have such an terest there- 
im that the chattel could be taken by attachment 
in an action against him ;18 at the present time the 
interest of a mortgagor of chattels is, in a number 
of states, held subject to attachment,!® either be- 
cause of the recognition of a legal, as well as an 
equitable, right of property in the mortgagor,?° 
or by virtve of statutes, on compliance with the 
conditions thereof.21 The courts are not, however, 
uniform in determining just what interest the mort- 
gagor must have in the property before it is at- 
tachable. It is usually held liable so long as the 
mortgagor's direct interest 1s coupled with the legal 
right to possession;22 and in some jurisdictions, 
possession or possessory right to the chattel is ex- 
pressly adjudged to be essential,#2 and the mght 


17. Humphrey v. Wheeler, 101 A. 
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does not exist after condition broken.24 In other 
jurisdictions the statutes seem to authorize the 
attachment of mere equities of redemption,*5 and 
the mortgagor’s interest would, 1t has been held, be 
attachable after condition broken.*6 


Mortgage lien waived. Personal property on 
which a mortgagee has waived his lien, by per- 
mitting its removal to another state, has been held 
subject to attachment by the mortgagor’s creditors 
on its arrival in the other state.27 


(2) Property in Possession of Mortgagee 


Generally, personal property that Is mortgaged and 
In the hands of the mortgagee is not subject to attach- 
ment. 

If by virtue of the mortgage the mortgagee is 
in rightful possession of the property, it cannot as 
a tule be taken on an attachment against the mort- 
gagor,28 especially after the time for payment has 
expired and the mortgage has, by its terms, be- 
come absolute 29 However, it has been considered 
that if the property has not been applied to the 
satisfaction of the claim it would be attachable 
when in the possession of the mortgagee,3? and, 
under statutes in some jurisdictions, property that 
is mortgaged and is in the possession of the mort- 
gagee 1s not exempt from attachment ;*1 further, 
although the mortgagee cannot be deprived of his 
possession, he cannot complain of a lawful levy.5? 


28. Neb—Burnham vy. Doolittle, 15 
NW 606, 14 Neb 314, modifying 


429, 258 


1018, 92 Vt. 47. 


weil of sale 

When attachment defendant has 
made an unconditional bill of sale of 
the property, even though intended 
as security the property is not sub- 
ject to attachment when at the time 
levy was made the claim secured by 
the bill of sale had not been satisfied 
—Lawrence v. Beattie, 176 N.W. 570, 
209 Mich 128 


1& Zimmerman v. Andrews, 153 A. 
$07, 51 RI. 204—6 CJ. p 199 note 9. 


19. Mo—Green v. Powell, (App) 46 
SW (2d) 916 

N Y¥—Hall v Sampson, 85 N.Y. 274, 
$91 AmD 656 

Tex—Baldwin Motor Co. v. De Ford, 
(Civ App ) 282 SW. 8382. 

6 CJ p 199 note 10. 


20. Green v. Powell, (Mo App ) 46 8. 
W (2d) 915-—6 C.J. p 199 note 11 


@. Ala—Moody v U. S Fidehty & 
Guaranty Co, 137 So 308, 223 Ala. 
607. 

Cal—Kuehn v. Don Carlos, (App.) 41 
P (2d) 585 

Mass.—8S. Samuels & Co. vy. Charles 


Mass 402 

RI—Zimmerman y. Andrews, 1653 A. 
807, 51 RI 204. 

Tex —Baldwin Motor Co. v. De Ford, 
(Civ App ) 283 SW. 833. 

6CJ. p 199 note 132. 


Mffect of default on moriguge 
The levy of an attachment on per- 
sonal property which had been mort- 
gaged, but in which the mortgagor 
had an equity of redemption, has 
been held not void after a default by 
the mortgagor—NMoody v U S F.- 
delty & Guaranty Co., 137 So 3:08, 
223 Ala. 607. 
Payment or tender of amount due 
mortgagee as essential to vahd 
levy see infra § 226, 


22. Green v Powell, (MoApp) 46 
8S Ww.(24) 915—6 CJ. p 199 note 
13. 


$3. Green v. Powell, supra—6 CJ. p 
199 note 14 


2 Green v Powell, supra—é CJ. 
yp 200 note 15. 


25. Me—Sawyer v. Mason, 19 Me. 
49. 
N Y.—Hall vy. Samson, 23 How.Pr. 84. 
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Peckinbaugh v. Quullin, 12 NW. 
104, 12 Neb 586 

Ohio —Carty v Fenstemaker, 14 Ohio 
St 457. 


27. Adamson v Fogelstrom, 300 S&S 
W. 841, 221 Mo.App 1248 


28. N Y—Cutler v. James Goold Co, 
48 Hun 616. 

Tex.—Stiles v Hill, 62 Tex 429. 

6CJ p 200 note 18 


29. Bacon v. Kimmel, 14 Mich 201. 


30. Prout v. Root, 116 Mass 410— 
6 C.J. p 200 note 20. 


3L. Sanders v Farrier, (Tex Civ. 
App) 271 SW. 298—Briggs v. 
eee (TexCavApp) 227 S.W. 


Zgquity of redemption 

While mortgagee is entitled to re= 
malin in possession of mortgaged 
property, attaching creditor is enti- 
tled to equity of redemption of mort- 
gagor and to have equity interest 
sold under his attachment hen —San- 
scant Farrier, (Tex.Civ.App ) 271 8. 
W. 293. 


2 Briggs v. Briggs, (Tex Civ.App > 
227 S.W. 511, 


7 COJ.S8. 


—_ 


(3) Interest of Mortgagee 


Mortgaged personality not applied [n satisfaction of 
the debt is not subject to attachment by the mortgagee’s 
creditors. 

Personal property, while the possession or right 
of redemption remains in the mortgagor, 1s not only 
not liable to attachment in a suit against the mort- 
gagee®® but, it would seem, cannot be thus taken, 
although the mortgagee has possession, and after 
condition broken, if it has not m fact been applied 
to the satisfaction of the debt by foreclosure or 
otherwise.*4 


c. Pledged Property 

Conflict of authority exists ae to whether property 
pledged is subject to attachment by pledgor’s creditors, 
In absence of statutes. 

While it has been held that a chattel, pledged 
on sufficient consideration, is not liable to attach- 
ment mm an action against a pledgor,®5 it has also 
been held that personal property that is pledged 1s 
liable to an attachment in an action against the 
pledgor on discharging the debt for which the prop- 
erty is held as security.26 The statutes in some 
jurisdictions authorize attachment of such property 
on discharge of the debt secured by the pledge 37 
and although the pledgee cannot be deprived of his 
possession, he cannot complain of a lawful levy of 
attachment.8& 


Attachment by pledgee. Property pledged to se- 
cure a debt or obligation may be attached by the 
pledgee as the property of the pledgor,?9 notwith- 


3a. Berry v. Hillis, 156 SH 487, 200 “The law is 
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standing the obligation is not fixed and certain and 
the pledgee is not in possession.*° 


The interest of the pledgee has been held to be 
attachable in an action against him by his cred- 
itors.41 


§ 74. —— Particular Kinds of Persona. 


Property 

a. Property subject to attachment 

b. Goods not subject to attachment 

c. Goods 1n transit under bill of lading 


a. Property Subject to Attachment 
(1) In general 
(2) Bank deposits 
(3) Money 
(4) Commingled goods 
(5) Growing crops 
(6) Perishable property 
(7) Rolling stock and income of carriers 
(8) Water craft 
(9) Liquor license 
(10) Intoxicating liquor 


(1) In General 


Various Items of personal property have been held 
subject to attachment, such as an advertising sign, fix- 
turos in a store, etc. 


In accordance with the general rule that all the 
goods and chattels of a debtor are subject to at- 
tachment for his debts, it has been held that such 
process may be levied on an advertising sign,4? 
a membership of a nonresident in a chamber of 


Meass—Pomeroy v. Smith, 17 Pick 


N.C 2883—6 CJ p 200 note 21 


#4. Mass—Prout v. Root, 116 Mass 
410. 

“Wash —Voorhies y. Hennessy, 34 P. 
981, 7 Wash. 248 

6 CJ. p 200 note 22 


35. Ey—Sabel vy. Planters Nat. 
Bank, 61 SW 3867, 110 Ky 299 
Me—Sargent v. Carr, 12 Me 396, 397 

—Thompson v Stevens, 10 Me. 27 
8 C.J. p 200 note 26. 


Consideration sufficient 

Property pledged, to secure @ per- 
gon for the habiltty incurred in pro- 
euring the discharge of other proper- 
ty of the debtor which had been at- 
-tached, 18 supported by a sufficient 
consideration and is not subject to 
attachment by other creditors of the 
pledgor.—-Thompson v. Stevens, 10 
Me. 27. 


26. Mo—Ottumwa Nat. Bank v. 
Totten, 89 S W. 65, 66, 114 Mo App. 
97. 

N.Y.—Clements v. Doblin, 204 NYS. 
418, 209 App Div. 208, affirmed 147 
NE 180, 289 N.Y. 526. 

8 C.J. p 201 notes 26, 23. 


pledgor of personal property still re- 
tains ownership of the goods, quali- 
fied, of course, by the mghts of the 
pawnee The pledgee, by taking the 
goods into hig possession, becomes a 
henor to the extent of the debt for 
which he holds the goods as security 
The interest of the owner or pledgor 
1s @ vendible property interest, sub- 
ject to the pledge, and 1s as much a 
proper subject of attachment and 
levy of execution against the owner 
as any other property rights of the 
proprietor "—Ottumwa Nat. Bank v. 
Totten, supra. 


In the FPhilyppines, property that 
ws pledged may be attached where 
evidence of the date of the pledge 
does not appear im & public instru- 
ment—tTeo Bi v, Bank, 41 Philippine 
596 
Payment or tender of amount due 

Pledgee as essential to a valid levy 

see infra § 226. 


37. e Me.—Sargent Ve 


896. 
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Carr, 12 Me. 


85, distinguishing Boyden v. Moore, 
11 Pick. 862 
Nev —Persing v. Reno Stock Broker- 
age Co, 96 P 1054, 80 Nev. 842. 
6 CJ. p 201 note 37. 


33 Briggs v Briggs, (Tex Civ App.) 
227 S.W. 511. 


309. Mo—Ottumwa Nat Bank iv. 
Totten, 89 SW 665, 114 Mo App 97 

Vt —Wreht v. Guilmette, 111 A. 459, 
94 Vt 372. 


40. Wnght v. Guilmette, supra. 


41. La Varre v. International Paper 
Co, (DC.SC) 87 F.(3d) 141—86 G 
J. p 201 note 30. 


Pledge for joint indebtedness 

Joint enterprise in purchasing pa- 
pers and pledging stock to secure 
loan created joint indebtedness and 
attachment of creditor's interest in 
stock attached indebtedness of both 
debtors —La Varre v. International 
Paper Co, (DCS.C) 37 F (2d) 141. 


42. Wallace v. Barker, 8 Vt. 440. 
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commerce,£8 tools of a mechanic,44 merchandise 
kept in a store for sale,*5 fixtures which a tenant 
may remove,‘® hay in a barn,*? and a sealed par- 
cel or locked safety deposit box belonging to de- 
fendant.4® It seems that property in a trade-mark 
is not subject to attachment apart from the business 
in which it is used.49 


Alimony. Money received by a wife from her 
husband under an agreement, as her share of their 
estate in full settlement of her rights, mcluding 
alimony, has been held not exempt from attachment 
as constituting alumony, a divorce being subsequent- 
ly granted for her fault and without any allowance 
to her,50 and property received by a wife as ali- 
mony is subject to attachment by a creditor whose 
judgment was obtained for a wrong which followed 
the divorce decree 51 


Rent notes, payable to a mortgagor under a lease 
of the property during the year allowed for re- 
demption after mortgage foreclosure sale, have been 
held not exempt from attachment on other debts.52 


(2) Bank Deposits 

A bank deposit may, ordinarily, be attached as In the 

case of other personality 
As a deposit is a debt due from the bank to 
the depositor, it may be attached by the depositor’s 
creditors like any other property belonging to 
him ,58 and when it 1s so attached, it becomes the 
bank’s duty to retain the deposit until the court 
has made a proper order concerning its disposi- 
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tion 54 After a deposit has been attached, the bank 
cannot apply it on an unmatured debt due to it- 
self.65 


(3) Money 
Money, in specie or bank notes, may be subject to 
attachment. 
Money,5® whether in specie,5? treasury notes,58 
or bank notes,59 1s subject to attachment. 


(4) Commungled Goods 


Goods of a debtor intermingled with those of an- 
other are subject to attachment. 

If the goods of a debtor are so intermingled with 
those of another that they cannot be distinguished 
or identified, the whole mass may be taken by at- 
tachment in an action against the debtor.60 The 
officer may, however, retain possession of the goods 
other than the debtor’s only until they are identi- 
fied or pointed out to him.®1 


(5) Growing Crops 
A conflict of authority exists as to whether grow!ng, 
immature crops may be attached. 

While in at least one jurisdiction, a growing, 
immature crop has been held not properly attach- 
able,62 in other jurisdictions annual growing crops 
which are the product of industry and care have 
been held to be properly attachable as the personal 
property of the owner,®® although it has been con- 
sidered that, in order to be attachable, such crops 
should be fit for harvest.64 


43. Wagner v Farmers’ Co-op Exch 
Co. of Good Thunder, 180 N.W. 281, 
147 Minn. 376, 14 ALR 3279 


44. NC—Martindale v. Whitehead, 
46NC 64 

Tenn —Bell v. Douglass, 1 Yerg. 397. 

45. Batchelder v Frank, 49 Vt. 90 

46. Morey v. Hoyt, 26 A 127, 63 
Conn. 542, 19 LRA. 611—6 CJ 
Pp 196 note 81 

47. Mass —Campbell v. Johnson, il 
Mass 184, 

N H—Barrett v. White, 3 N.H 
14 AmD 352 

6CJ p 196 note 82. 


48. West Cache Sugar Co v Hen- 
drickson, 190 P 946, 56 Utah 327, 
11 ALR. 216—6 CJ. p 196 note 84 


48. Mulliken v. Dart, 26 Hun (NY) 
24—Hegeman vy. Hegeman, 8 Daly 
(N Y.) 1—63 CJ. p 520 note 68 


50. Muilberger v Veselaky, 155 P 
957, 97 Kan. 483 

S51. Zander v Bright, 53 P (2d) 868, 
142 Kan. 838 

ca. Clouse v. Reeves, 217 NW. 833, 
205 Iowa 154. 
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Product of exempt property 

The product of real property usu- 
ally becomes personal property, and 
the fact that property is the prod- 
uct of exempt real property does not 
extend the exemption to the person- 
alty—Clouse v Reeves, 317 N.W. 
833, 205 Iowa 1564. 


53. Stair v. York Nat Bank, 55 Pa 
864, 98 AmD. 759—7 CJ. p 671 
note 50 


5&4 Cal—John M C. Marble Co. v. 
Merchants’ Nat. Bank, 115 P. 59, 15 
CalApp 347 

N Y—Guibson v. National Park Bank, 
98 N.Y 87. 

7 CJ p 671 note 51 


65. Ala—Birmingham Nat Bank v. 
Mayer, 16 So 6520, 104 Ala 684. 
Pa—Manufacturers’ Nat. Bank v. 

Jones, 2 Pennyp. 377. 


56. Wright v. Guilmette, 111 A 459, 
94 Vt 872—6 CJ p 196 note 89. 


57. Mass—Sheldon vy. Root, 16 Pick 
567, 28 Am.D. 266 

N J—Crane v. Freese, 16 NJ.Law 
305. 

6 CJ p 196 note 90 
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58. State v. Lawson, 7 Aric. 391, 46 
AmD 398 


59. Wright v. Guilmette, 111 A 459, 
94 Vt. 372—6 CJ. p 196 note 92 


60. Mo—Kelly-Goodfellow Shoe Co. 
v. Sally, 89 8 W. 889, 114 Mo App. 
2223 

NH —Taylor v. Jones, 42 NH 26 

Utah —Jobhnson v. Emery, 86 P 869, 
81 Utah 126, 11 AnnCas. 23. 

6 CJ. p 197 note 96. 


6l. Me—vYates v. Wormell, 60 Me 
495 

Mass—Shumway v. Rutter, 8 Pick. 
443,19 AmD 340. 

NH—tTaylor v. Jones, 42 NH 326 


62. Blattler v. Westerman, 286 P 
217, 180 Kan 415—C C. Isely Lum- 
ber Co v. Kitch, 256 P. 183, 128 
Kan. 441. 


6. Kelly v. Stockgrowers Credit 
Corporation, (ND) 263 N.W. 717— 
6 CJ p 197 note 98. 


64% Heard v. Fairbanks, 6 Mete.. 
(Mass) 111, 88 Am.D. 394—6 C.J... 
P 197 note 99. 


7 CJS. 
(6) Perishable Property 


Statutes In some Jurisdictions permit perishable 
goods to be attached. 


While perishable goods have been held not sub- 
ject to attachment,®5 some statutes permit such 
property to be seized under this process, and make 
provision for its sale so that the proceeds may stand 
in its place;&® and it has also been held that such 
goods may be seized, although no provision is 
made for their sale.67 


(7) Rolling Stock and Income of Carriers 
Rolling stock of carriers may be attached when not 
In use. 

The engines or the freight and passenger cars 
of a railroad corporation are liable to attachment 
when not in use, the same as other personal prop- 
erty,68 and the same has been true of a stagecoach 
not actually in transit.69 


The income and revenues of a railroad company 
which are pledged for the payment of outstanding 
bonds are not liable to attachment by creditors of 
the company, and equity will enjoin an attempted 
levy thereon.70 


(8) Water Craft 
Steamboats and other vessels may be attachable. 
As a general rule there is no discrimination be- 
tween vessels or steamboats and other species of 
personal property, when the kind of property sub- 
ject to attachment 1s considered 7 


(9) Liquor License 
Liquor Ilcense and the franchise evidenced thereby 
may be attached. 
A statute authorizing the attachment of liquor 
licenses has been held to refer to both the cer- 
tificate and the franchise evidenced thereby.72 An 
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amendment of a statute authorizing attachment of 
a liquor license so as to bind any renewal thereof 
has been held to apply only to attachments made 
after it went into effect.?8 


(10) Intoxicating Liquor 
Attachment may be levied on Intoxicating f{quor 
lawfully kept. 
Where the keeping of intoxicating liquor is law- 
ful, such property may be attached like any other 
property.’4 


b. Goods Not Subject to Attachment 

(1) In general 

(2) Books of account and private papers 

(3) Property illegally kept 

(4) Property in course of manufacture 

(5) Property carried or worn by person 
or taken from him 

(6) Property held for payment of duty 

(7) Money due from state 

(8) Property used in transportation of 
mail 

(9) Copyright and literary property 


(1) In General 


While certain property, by virtue of statutory 
provisions, 18 not subject to attachment as elsewhere 
shown in this work (see Exemptions, Homesteads), 
courts, on some broad principle of law or public 
policy, have also held certain property to be ex- 
empt from attachment (see infra § 74 b (2)-(9)). 


(2) Books of Account and Private Papers 


Books of account and private papers are generally 
not subject to attachment. 


Books of account, inasmuch as a seizure and 
sale thereof would be productive of great injury 
to the debtor, without a corresponding benefit to 


186, 148 Ala 411 

Mich —McLaughlin v Jackson Cir 
Judge, 110 NW. 1079, 147 Mich 
879 

66. Batchelder v Frank, 49 Vt. 90 


67. Culey v. Jenness, 2 NH 87— 
6 GJ. p 197 note 8. 


€&. Coe v. Columbus, etc, R Coa. 
10 Ohio St. 372, 75 AmD. 518— 
6 CJ. p 197 note 4—51 CJ. p 887 
note 38. 
of foreign corporation 
The rule stated in the text is ap- 
phleable to the rolling stock of a for- 
eign railroad corporation—Chitty v. 
Pennsylvania R. Co, 40 SH. 944, 62 
SC 526—6 C.J. p 197 note 4 [a]. 


Right of domestio railroad to use 
car of foreign road on return trip 


to use, on its return trip, the car of 
a foreign railroad, which it has un- 
loaded, has been held superior to the 
right of an attaching creditor of the 
foreign road —Dye v. Denver & R G. 
R. Co, 153 P. 602, 96 Kan. 676. 


(2) This mght has been held not 
waived by an agent of the domestic 
road requesting the officer to remove 
the car from the tracks or by setting 
the car on stub tracks so as to be 
under the control of the officer —Dye 
v. Denver & R G R. Co, supra. 


66. Potter v. Hall, 3 Pick (Mass.) 
368, 15 Am.D. 226. 


70. Dunham y. Isett, 15 Iowa 284. 


Trausfer of foreign ship 

A foreign ship within the state is 
subject to attachment by creditors of 
her owner, after he has transferred 
her at her home port and before the 
assignee has taken actual possession. 
—H T Cottam & Co v. Comision 
Reguladora del Mercado de Hene- 
quen, 90 So 892, 149 La. 1026 


72. Quinnipiac Brewing Co v. Hack- 
barth, 50 A. 1028, 74 Conn 892. 


73. In re Fuetl (DCConn.) 247 F. 
829. 


74 Towa—Monty v. Arneson, 25 Io- 
wa 383. 


71. HL. T. Cottam & Co v. Comi-| Vt-—Nutt v. Wheeler, 30 Vt. 486, 7© 


gion Reguladora del Mercado de 
Heneguen, 90 So 392, 149 La. 1026 


The mght of a domestic railroad; -—é6 C.J. p 198 note 6, 
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Am D. 316. 


Intoxicating liquor illegally kept see 
infra § 74 b (3). 
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the creditor, have been held not subject to attach- 
menit.75 

The private papers of a debtor have been held 
not attachable.76 


(3) Property Iegally Kept 
Authority its conflicting as to right to levy attach- 
ment on property illegally kept 
Since an attachment can be made fully effective 
only by sale, and since such sale would defeat 
the night of forfeiture, which is often provided for, 
as well as violate the statute itself in jurisdic- 
tions where the sale of mntoxicating liquor 1s pro- 
hibited, 1t has been held that such liquor is not 
subject to attachment,7? although in some jurisdic- 
tions the attachment has been upheld, notw:thstand- 
ing the statute, apparently on the ground that such 
property did not lose its character of property by 
being illegally kept for sale.78 


(4) Property in Course of Manufacture 


Attachment may not be levied on goods In the course 
of manufacture where effect would be to render goods 
nearly valueless. 

Tt has been held that property cannot be attached 
when it is in such a state of manufacture that if 
taken 1t could not be returned to defendant m the 
same condition should plaintiff's claim fail,79 or when 
it would be rendered nearly or entirely valueless by 
the arrest of the manufacturing process, and care 
or skill is required in its completion.&° 


(5) Property Carried or Worn by Person or 
Taken from Him 


Attachment may not be levied on property carrled or 
worn by a person so that it could not be taken without 
an assault or violating of his personal security. 


Property which is being carried or worn by a 
person in such position or manner that it cannot 
be taken without an assault or violating his per- 
sonal security is not liable to attachment.®! How- 
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ever, money which is properly taken from a pris- 
oner by the superintendent of a pexitentiary, to 
which the prisoner, charged with robbing a bank, 1s 
taken for safekeeping, 1s not in the prisoner's pos- 
session or custody, but 1s sequestcred and subyect 
to attachment at the bank’s instance, notwithstand- 
ing the money does not constitute a part of the 
identical bills stolen 82 


(6) Property Held for Payment of Duty 
Property in custody of federal government for non- 
payment of duty ts not liable to attachment. 

Imported goods, while they are in the custody of 
the United States customhouse officials and before 
the duty thereon 1s paid or secured, are held to 
be not hable to attachment at the hands of a 
state officer.83 


(7) Money Due from State 


Attachment may not be levied on money due from 
the state to a defendant. 


A fund in the hands of the state treasurer and 
alleged to be due from the state to defendant im 
attachment has been held not subject to attach- 
ment.84 


(8) Property Used in Transportation of Mail 


Any vehicle or vessel actually engaged in transporta- 
tion of the mails Is exempt from attachment. 

The willful obstruction of the mails being ex- 
pressly prohibited by congress, any vehicle or ves- 
sel which is actually engaged in such service is, 
during such time, exempt from attachment.85 


(9) Copyright and Literary Property 
Copyrights and Iiterary property are not proper sub- 
jects of attachment. 
A copyright 1s not subject to attachment,®6 and 
if the plate or physical means of reproduction is 
so seized and sold, the purchaser may not use it 


75 Ky.—Bradford v, Guillaspie, 8);78 NH—Tucker v. Adams, 638 NH | Me—Peabody vy. Maguire, 12 A. 630, 


Dana 67 361 
Mich —Rosenthal vy. Dickerman, 57 
NW 112, 98 Mich 208, 89 Am.SR. re 
585, 283 LRA 698. 7 


76. Oystead v Shed, 12 Mass. 506. 


77. Me—Nichols v. Valentine, 386 
Me 322 

Mass—Kiff v. Old Colony, etc, R. 
Co, 117 Mass 591,19 AmR 429— 
Ingalls v. Baker, 18 Allen 449 

Ri—Barron v. Arnold, 11 A. 298, 16 
RI 22 

8 C.—Lanahan v. Bailey, 31 SH 882, 
58 SC 489, 68 AmSR 884, 42 LR 
A 297 

Attachment where sale lawful see 
aupra j 74 b (10). 


Am D. 28. 


(Mazss.) 120. 


Vt.—Howe v. Stewart, 40 Vt. 145. 
Bond v. Ward, 7 Mass. 123, 5 


80. Wilds v. Blanchard, 7 Vt. 188— 
6 CJ. p 209 note 15. 

81, Mass—Mack v. Parks, 8 Gray |S lLodor v. Baker, 39 NJ.Law 49. 
517, 69 Am D. 267. 

Vt—Lovejoy v. Lee, 35 Vt. 430. 

6 CJ. p 209 note 16. 


$a. Palmetto State Bank v. English, 
(8.C ) 186 SH. 6388. 


ss. US.—dHarris v Denne, 3 Pet.|Ky—Cooper v. Gunn, 4 BMon. 594 
293, 7 LEHd 683, reversing 5 Pick | Mich—Dart v. Woodhouse, 40 Mich. 


79 Me 6572 
Mass —Dennie v. Harris, 9 Pick. 864. 
6CJ p 209 note 17 
Imported goods in possesion of gov- 
ernment as in custody of law and 
ee to attachment see infra 
88. 


SS. Harmon v. Moore, 59 Me. 438-—~ 
6 CJ. p 209 note 19. 

66 US—Stevens v. Gladding, (R. 
I) 17 How 447, 15 Ld 1655— 
Stephens v. Cady, (RI) 14 How. 
528, 14 L, Bd. 528 


899, 29 Am.R, 544, 
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for the purpose of multiplying copies.87 Also, since 
the law will not permit the right of the owner of 
a manuscript to publish it or to keep it back from 
publication to be interfered with, it has been held 
that an unpublished manuscript cannot be seized 
on attachment 88 


c. Goods in Transit under Bill of Lading 


By virtue of statutory provisions, goods in possession 
of a carrier under a negotiable bill of lading may not be 
subject to attachment until the bill Ie eurrendered or ite 
negotiation enjoined. 

While, ordinarily, goods in transit are subject 
to attachment,®9 provided the owner has not lost 
control over the property and his right to change 
their destination,®9 under a federal statute and stat- 
utes in some jurisdictions practically identical there- 
with, goods shipped under a negotiable bill of lad- 
ing are protected from attachment, while in the 
possession of the carrier, until the bill is sur- 
rendered or its negotiation enjoined, and compli- 
ance with these conditions is essential to render 
such goods subject to attachment.91 However, 
where the consignee refused the bill of lading, such 
goods have been held subject to attachment, not- 
withstanding the bill of lading was assigned and 
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not impounded,9? and where the consignor uses a 
straight bill of lading, thereby retainmg control 
over the goods, such goods are subject to attach- 
ment by the consignor’s creditors while in posses- 
sion of the carrier,9® unless the consignor has pre- 
viously transferred the bill of lading and notice 
thereof has been given to the carrier.94 


§ 75. Real Property and Interests Therein in 
General 
Real property of an attachment debtor Is generally 
liable to selzure under the process. 

While at common law an attachment, lke an 
execution, would not run against Jand,95 at the 
present time real property of a defendant in at- 
tachment proceedings is generally liable to seizure 
under the process,®6 unless by the terms of the stat- 
ute it clearly appears that the intention of the leg- 
islature is otherwise.97 However, the general rule 
is that for real property to be lable to attachment, 
it is necessary that it should be of such character 
that it would be liable to be seized under execu- 
tion,98 and also that the defendant in the attach- 
ment proceeding has some right or title, legal or 
equitable, thereto.9 


s7. Stevens v Gladding, (RI) 17 
How.(08) 447, 15 LEd 165— 
Stephens v Cady, (RI) 14 How 
(O08) 638, 14 Ld 6328—Patter- 
son v. J. 8 Ogilvie Pub Co, (CC 
NY) 119 BF 451—18 CJ p 1100 
note 93 

sa. Harper v. Donohue, (CCI) 
144 FB 491, affirmed 146 F 1023, 76 
CCA 678—Bartlett v Crittenden, 
(CC.Ohio) 2 BF’ Cas No 1,076, 5 Afc- 
Lean 82—-13 C.J. p 950 note 58 


88. Santa Fé Pac R Co vy. Bosaut, 
62 P. 977,10 NM 823 


Government operation of railroad 

Goods or property in the posses- 
sion of a railroad operated by the 
federal government 1n possession and 
control of such railroad have been 
held not subject to attachment — 
Spruks & Co v. Belden & Co, 29 Pa 
Dist 80 


60. Cammack v Floyd, 10 La Ann 
$51—Hill v Simpson, 8 La Ann 45 
—Ohver v. Lake, 8 LaAnn 78— 
St Mary’s Bank v. Morton, 12 Rob 
(La) 409—Urie v. Stevens, 2 Rob 
(La) 251—Hepp v Glover, 15 La. 
461, 35 AmD 206—Russell v. Gale, 
4 La 183—Babcock v. Malbie, 7 
Mart N 8.(La) 137. 


91. Tll—Keith v. J. 
Co, 354 Ill App. 115. 

Iowa —Bell v. Courteen Seed Co of 
Milwaukee, Wis., 196 N.W. 1006, 
197 Iowa 120. 

NJ—Brimberg v. Hartenfeld Bag 
Co., 105 A. 68, 89 NJ Hq. 425. 


EB. Arnold & 


N ¥—Meyers Lumber Co v Wayne 
Machinery Co, 206 NYS 1, 133 
Mise 617 

Pa--Stamford Rolling Mills Co. v. 
Erie R. Co. 101 A. 828, 257 Pa. 
507 

Vt—Quigley v Wiley, 179 A. 206, 107 
Vt 253. 


Biull of lading is the res rather 
than the goods—Erimberg v Har- 
tenfeld Bag Co, 105 A. 68, 89 N J Hq. 
425 

impounding bill of ladmmg prevents 
the transferee theienf fiom vacating 
the attachment, made after delivery 
by the carrier, where there was no 
indorsement by the consignee —Neu- 
mann v Reiss, 245 NYS 464 138 
Misc 576. 


Possession of carrier 

(1) Cotton, which had been ship- 
ped under uniform o1der bill of lad- 
ing and bad been unloaded at point 
of destination and stored on rail- 
road’s premises for thirty-day period, 
was not, while so stored, subject to 
attachment, being in the “possession” 
of the carrier—Cooper v. Crowder, 
126 SB. 436, 181 SC. 30. 

(2) Goods in custody of stevedor- 
ing company were in “possession of 
carrier” within the statute restrict- 
ing attachment of goods represented 
by negotiable bill of lading.—Neu- 
mann v. Reiss, 245 N.Y.S. 464, 188 
Mise. 576. 


(8) Possession by bonded ware- 
house to which collector of customs 
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delivered merchandise has been held 
not “possession of carrier’ within 
the statute restrncting attachment of 
goods covered by negotiable bill of 
lading -——Neumann v Reiss, supra. 


62. Neumann v. Rews, supra 


93. Tennessee Egg Co. v. Monrose, 
268 SW 372, 151 Tenn 121, certi- 
orar1 denied LL. J Schwaub & Sons 
v Tennessee Egg Co, 46 § Ct. 105, 
269 US. 680, 70 LEd. 422 

$4 Tennessee Egg Co vy Monroe, 
268 SW 372, 151 Tenn 191, certi- 
orari denied L. J. Schtwaub & Sons 
v Tennessee gg Co, 46 S Ct. 105, 
269 US. 580, 70 LEd 4323. 


95. Willis v Anderson, 124 SEH 884, 
188 NC. 279—8 CJ. p 201 note 83. 


$6. Willis v Anderson, supra—é C 
J p 201 notes 84, 86 


At*achment .saued cut of the coun- 
ty const can be levied on real estate 
in view of Vernon’s Sayles Civ St 
Annot.(1914) art 268, providing for 
enforcement of the hen of attach- 
ment issued from a county court and 
levied on land—Sewell v. Taylor, 
(Tex Civ App) 224 SW. 630. 


87. Willis v. Anderson, 124 8.E 834, 
188 NC 279—6 CJ. p 201 note 36. 


98. Hoffman v. Rose, (Tex Civ App ) 
217 S.W. 424, error refused—6 C 
J. p 198 note 68, p 201 note 85 [al]. 


99. Mass—Piantadori v Nally, 133 
NH} 506, 233 Mass 1658 
Miss —Slattery vy. P. I Renoudet 


§ 76 
§ 76. —— Exhaustion of Personal Property 


In the absence of statute requiring It, the exhaustion 

of personalty is not necessary prior to seizure of reality. 

In the absence of any positive statutory limita- 

tions exempting real estate from attachment until 

the debtor’s personalty 1s exhausted, such lands 

would be liable to attachment regardless of the 
amount of personalty the debtor may possess.1 


§ 77. —— Mortgaged Property 


a. Interest of mortgagor 
b. Interest of mortgagee 


a. Interest of Mortgagor 
The equity of redemption of a mortgagor of realty Is 
now generally liable to attachment. 

While the mortgagor’s equity of redemption was 
usually held not liable to attachment at common 
law,? the rule has been very generally changed by 
statute so that at the present time such interest 
is attachable,® although in some jurisdictions, pay- 
ment or tender of the amount due the mortgagee 


ATTACHMENT 


7 COJ.S, 


mortgage is open and subsisting is not of such na- 
ture as to be liable to attachment.* Some of the 
cases, however, seem to be limited to the particu- 
lar facts before the court, and do not expressly 
affirm the nonliability of his interests to attach- 
ment after entry but before foreclosure;5 but in- 
asmuch as the inconveniences and difficulties which 
would result from the attachment before entry 
would still prevail in case of attachment after en- 
try and before foreclosure,® the distinction, if ever 
made, does not rest on sound legal principles, and 
does not, it is believed, now exist.? 


§ 78. —— Particular Interests in Real Prop- 
erty 
a. In general 
b. Estate by curtesy 
c Unassigned dower 
d. Remainders, reversions, and the like 
e. Interest of preémptioner or entryman 
of land 


is essential (see infra § 233). 
b. Interest of Mortgagee 


While a mortgage is open and subsisting, the interest 
of a mortgagee Is not subject to attachment. 


The interest of the mortgagee in Jand, while the 


Lumber Co. 87 So. 888, 125 Miss 
829 
N C—Chinnis v. Cobb, 185 SH 638 
OkL—Furst Nat Bank v. Coates, 168 
P. 714, 66 Okl 94. 


Property standing mn the name of 
one person, but owned by the debtor, 
may be attached at the suit of the 
creditor —Horan v. Varian, 268 P 
637, 204 Cal. 391, recalled 276 P. 1002, 
207 Cal 7. 


nhevy on life estate to pay remain- 
derman’s debts 

Levy of attachment on life estate 
in land to pay remainderman’s debt 
18 erroneous—First Nat Bank v 
Stabler, 228 NW. 794, 118 Neb. 142, 
followed im Rosalie State Bank v 
Stabler, 228 NW 796, 118 Neb. 148. 


Transfer prior to attachment 

Bank suing out attachment long 
after recording of valid deed to at- 
tachment debtor’s husband had no 
lien on land for amount of wife's 
note.—Ballard v. Security State 
Bank, 293 S.W. 960, 219 Ky. 468. 


Grantes assuming debt 

An attachment hen on property may 
be properly granted to a creditor who 
erected a dwelling thereon, grantee 
having assumed grantor’s obligation 
to creditor —MclIntosh v. Turner, 39 
B.W.(2d) 966, 239 Ky. 495. 


a. In General 
Real property subject to attachment generally in- 


Hecording of instrument evidencing 
equitable interest not necessary 
An instrument, although entitled 
to registration, need not be record- 
ed unless required by statute in or- 
der to protect an equitable ttle, evi- 
denced thereby, against atiachng 
creditors of the holder of the legal 
tutle——Johnson v. Darr, 272 SW 
1098, 114 Tex 616, affirming Darr v. 
Johnson, (CivApp) 257 8.W. 682— 
South Texas Lumber Co v Nicolet- 
ti, (TexCiv App) 54 SW (2d) 893. 


iL. Boggess v. Gamble, 8 Coldw 
(Tenn.) 148—€6 CJ. p 201 note 37. 


@ Piatt v. Oliver, (CC Ohio) 19 F. 
Cas No11,115, 2 McLean 367, af- 
firmed 3 How. 338, 11 LEd 622 


& Ala—Central Min, etc, Co. v. 
Stoven, 45 Ala 594. 

Ga—Smith v Fourth Nat. Bank, 89 
SH 763, 145 Ga. 741—Robinson v. 
Chfton, 186 SE. 90, 36 GaApp. 
188 

Mont —Doggett v. Johnson, 267 P. 
292, 82 Mont. 388—Isom v. Larson, 
255 P. 1049, 78 Mont 395—State 
v. Stephens, 206 P 1094, 68 Mont. 
318—Banking Corp of Montana v. 
Hein, 166 P. 1085, 52 Mont. 238. 

6 C.J. p 208 note 49. 


Statutory mght of redemption is 
not subject to a levy of attachment, 
although the inclusion of such in the 
return of the officer cannot vihate 
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cludes all mghts :ssutng out of, annexed to, and exercis- 
able within or about, the land. 


While the bare legal title, or instantaneous 


the levy on proper subjects —Central 
Min, etc, Co v Stoven, 45 Ala. 594 
—Isom v. Larson, 2565 P 1049, 78 
Mont. 895—State v. Stephens, 206 P 
1094, 68 Mont 818—Banking Corp of 
Montana v Hein, 1566 P. 1085, 62 
Mont. 288—6 CJ. p 208 note 49 [d] 


4 Mich—Feldman v. Preston, 160 
N'W 655, 194 Mich 3852 
NC—Willis v. Anderson, 124 SHE 
884, 188 NC 479—Stevens v. Tur- 
ner, 119 SH 210, 186 NG 191. 
6 CJ. p 208 note 50 


Unenforceable mortgage 

Where debtor holds only naked le- 
gal title, vested in him only as mort- 
gagee, and mortgage 18 unenforce- 
able, attaching creditor cannot sub- 
ject such property to habilities of 
debtor—Saylor v. Crooker, 156 P. 
787, 97 Kan. 624, 


& Ala—Morrs v. Barker, 2 So 8365, 
82 Ala 273. 

Mass.—Eaton v. Whiting, 3 Pick 484 

6 CJ. p 204 note 51. 


6 Me—Smith v, People’s Bank, 24 
Me. 185 
Mass —Haton vy. Whiting, 3 Pick. 484 


7. Biown v. Bates, 55 Me 6520, 92 
Am D. 618—Lincoln vy White, 30 
Me 291—Smuith v, People’s Bank, 
24 Me. 185. 


& Whlbhs v. Anderson, 124 SH 834, 
188 N.C. 479—6 C.J. p 202 note 39. 


7 C.Jd.5. 


seizin,® has been held insufficient to constitute an 
attachable interest at least as against the equitable 
owners, where the attaching party has, or 1s bound 
by law to take, notice of the paramount outstanding 
equitable title,2° real property within the meaning 
of the statutes has been held to include not only 
land and things erected or growing thereon, or af- 
fixed thereto, but all rights issuing out of, annexed 
to, and exercisable within or about, the land ,11 and 
generally, real property rights are subject to at- 
tachment process, although the precise right or in- 
terest of defendant 1s unknown to both plaintiff and 
attaching officer at the time of seizure and sale.14 


The interest acquired by a judgment creditor in 
his levy on land has been held not attachable dur- 
ing the time allowed by law for its redemption ;18 
and a purchaser at an execution sale has been held 
to have no attachable interest during the time al- 
lowed the debtor for redemption.14 


b. Estate by Ourtesy 


Estate of tenant by curtesy Initiate may be attached 
In the absence of statute to the contrary. 

In the absence of a statute rendering it exempt,15 
the estate of a tenant by curtesy initiate 1s, like 
all other certain and vested legal estates, subject 
to attachment.16 


c. Unassigned Dower 

Dower interest not assigned or admeasured Is not 
subject to attachment, In the absence of statutory pro- 
vision permitting attachment thereof. 

At common law and in the absence of statute 
showing a different legislative intent, a widow's 
interest in dower which has not been assigned or 
admeasured is not subject to attachment;17 but a 
statute providing for the attachment of any interest 
in realty, which is capable of being aliened by de- 


& Willis v. Anderson, supra—6 CJ. 
Pp 202 note 40. 


10. Willis v. Anderson, supra—6 C 
J. p 202 note 41. 


il. State v. Superior Court for Che- 
lan County, 280 P. 350, 154 Wash 534. 
10—6 CJ. p 201 note 84 [a], p 202 
note 42. 


Interest under contract see infra § 80 


12. Woods v. Spoturno, (DeLSuper ) 
188 A 819. 


13. Kidder v. Orcutt, 40 Me 589. 


24 Rogers v. Wingate, 46 Me. 486— 
Thornton v. Wood, 42 Me. 282 


25. Sill v. White, 26 A. 396, 62 Conn. 
480, 20 LRA. 321—6 CJ. p 204 
note 64. 


api mae v. Cochran, 24 Muss. 


Pa —Lancaster 


ippine 73 


Md. 334. 
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17. Ili—Newman vy Willetts, 48 Ill 


Me—Nason v. Allen, 5 Me. 479. 
6 CJ. p 204 note 56. 


18. Latourette v. Latourette, 65 N 
YS 8, 62 App.Div. 192. 


19. Ky—EXrnst v Northern Bank, | gs. 
49 SW 3883, 20 Ky.L. 13384. 
Md —Armiger v. Reits, 46 A. 990, 91 


6 CJ. p 204 note 58. 


20. Conn—Smith v. Gilbert, 41 A. 
284, 71 Conn 149, 71 AmSR. 1638. 

Va—Young v. Young, 17 SE. 470, 
89 Va. 675, 238 LRA. 642. 
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fendant, whether vested or not vested, has been 
held to make such interest attachable.18 


d. Remainders, Reversions, and the Like 
Attachment may be levied on vested remainders, 
but not on uncertain and contingent Interests In realty. 
A vested remainder 1s such an interest as is sub- 
ject to attachment;?® but contingent remainders 
or other uncertain and contingent interests cannot 
be attached.20 


It has been held that a reversionary interest in 
land 1s attachable.*1 


e, Interest of Preémptioner or HEntryman of 
Land 
Interest of preemptioner of land is not liable to at- 
tachment. 

Inasmuch as the interest of a preémptioner of 
land 1s unassignable before the issue of the patent, 
such interest is not liable to attachment during that 
time.22 Similarly, the interest of an entryman prior 
to compliance with all the preliminary acts pre- 
scribed by law for acquisition of title has been held 
not subject to attachment,*® but where a clam- 
ant of land has been adjudged entitled to such Jand, 
although the deed has not been delivered pendmg 
his protest as to fees, it has been held that he had 
both legal and equitable title and an attachable in- 
terest therein.24 


§ 79. Corporate Stock 


In the absence of statutes so providing, shares of 
stock of a private corporation are not subject to attach- 
ment. 


Stocks of a domestic or foreign corporation were 
not subject to levy at common law, and hence, in 
the absence of an enabling statute, are not liable 
to attachment.26 However, in most jurisdictions, 


County Bank  v.] Wash.—Boyer v. Robison, 86 P. 385, 
Stauffer, 10 Pa 398 


Philippine —Reyes v, Grey, 21 Phil- 


48 Wash. 97 
6 C.J p 204 note 59 


31. Moore vy. Richardson, 
438 


22. McMullen vy. Gerstle, 34 P. 681, 
19 Colo 98 


23. Stockmen’s Nat. Bank of Ft. 
Benton v. Hofeldt, 169 P 48, 54 
Mont. 205 


2. Richardson v. Carr, 171 P. 476, 
68 Okl. 46. 


Ky—Husband vy. Linehan, 181 
Sw. 1089, 168 Ky. 804, Ann Cas 
1917D 954. 

N.H—Dupont v. Moore, 166 A. 417, 
86 NH 2654. 

Pa—Moys v. Union Trust Co. of 
Pittsburgh, 119 A 7388, 276 Pa. 58 
—Cherkasky v. Pride, 10 Pa.Dist. 
& Co 188. 

6 C.J. p 212 note 37. 


oi Me. 
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there are statutes by virtue of which shares of stock 
in incorporated companies may be attached.*6 
While it has been held that statutes authorizing 
the attachment of corporate stock will not be ex- 
tended by construction to include stock of a foreign 
corporation,?7 there is authority to the contrary.2§ 


Legal or equttable interest. While it has been 
held, under some statutes, that only the legal and 
not the equitable interest is attachable,?9 statutes 
not only making shares of stock subject to attach- 
ment, but also rights in such stock, or option to 
acquire shares, or right or interest in such, have 
been held to include equitable as well as mere legal 
interests in stock,80 


Certtficates of stock While certificates of stock 
may, to some extent, be regarded as property, they 
are distinct from the holder's interest in the capital 
stock of the corporation, and are not “goods and 
effects” within the meaning of a statute relating 
to property subject to attachment,4 and a stock 
certificate has been held not subject to attachment 
except im connection with a levy directly on the 


ATTACHMENT 


7 Od.S, 


§ 80. Interest under Contract 


a. In general 
b. Lease 


eg. In General 


Vested, but not contingent, Interests under contracts 
may be attached. 

In determining whether or not a contractual in- 
terest relative to property is of such nature as 
to be attachable each case must be governed by its 
own facts and statutory provisions relating to at- 
tachment. It would seem, however, that, when a 
debtor’s pecuniary interest under a contract is de- 
pendent on a mere contingency,®® it is not attach- 
able, and this is apparently true even though the 
debtor is entitled to defend his possession against 
a wrongdoer or intruder ;84 but a vested and cer- 
tain interest under a contract is attachable.25 The 
right of an importer, who had parted with the title 
to goods, to regain the goods and title thereto on 
payment of a draft for the purchase price, has been 
held not such an interest in the property as was 


shares of stock.32 


26. Ky—Husband v Linehan, 181 S$ 
W 1089, 168 Ky 304, AnnCas 
191TD 954 

Okl—Harrms v Mid-Continent Life 
Ins Co, 182 P 86, 75 Okl 106 

Pa —Cherkarky v Pride, 10 Pa Dist 
& Co. 183—Bank v. Kounts, 6 Pa 
Co 249 

6 CJ p 212 note 88 

Situs of corporate stock for purposes 
of attachment see infra § 92 b 


on corporate records 

A statute providing for service of 
process for attachment of shares of 
corporate stock, stock options, or in- 
terest in stock, and requiring attach- 
ing officer to give certificate showing 
interest of debtor 18 intended merely 
to identify the shares of corporate 
stock, stock options, or rights, or 
interests in stock, when attached and 
sold, only then corporate records 
make identification possible and not 
as limiting mghbts or interests in cor- 
porate stock subject to attachment 
—-woods v. Spoturno, (Del Super.) 
1838 A 819. 


Strict construction 

Statutes providing for attachment 
of corporate stock aze to be construed 
strictly as in derogation of the com- 
mon law, and a@ case not plainly 
within the terms expressed cannot be 
considered as embraced therein, espe- 
cially where courts of law and equi- 
t7 are separate tribunals, having sep- 
arate jurisdictions —\Voods v Spo- 
turno, (Del Super ) 188 A. 319. 


Shares in an incorporated building 
and loan association are stock within 
the meaning of a statute making 


subject to attachment °6 


shares of stock subject to attach- 

ment —Central Nat Bank of Wil- 

mington vy. Rubenstein, (Del Super.) 

160 A 871 

Attachment of corporate property see 
Corporations §§ 1848-1854 [14A 
CJ p 868 note 7i—p 870 note 24] 


a7. NH—Dupont v. Moore, 166 A. 
417, 86 NH. 264 

Pa-—Moys v. Union Trust Co. of 
Pittsburgh, 119 A. 738, 276 Pa. 58. 

Necessity of presence of property 
see infra § 92 b. 


9s. Cotnareanu v. National City 
Bank of New York, 3 N.B (2d) 451, 
271 N Y. 619, modifying 283 N Y.S 
1018, 246 App Div. 572, and 2838 N 
YS 1019, 246 AppDiv. 672, and 
following Cotnareanu v Chase Nat. 
Bank of City of New York, 2 N.E 
(2d) 664, 271 N Y. 294 


25. Mich-~Gypsum, etc, Co. v. Kent 
Cir. Judge, 57 NW. 191, 97 Mich 
631—Van Norman v. Jackson Cir. 
Judge, 7 NW. 796, 46 Mich 204— 
Newberry v. Detroit, etc, Iron 
Mfg Co., 17 Mich. 141. 

RI—Laippitt v. American Wood Pa- 
per Co, 28 A 111, 15 RL 141, 3 
AmSR 886—Beckwith v. Bur- 
rough, 13 R.I 294; Id, 14 RL 366, 
51 AmR 398. 

S C—Pelzer Mfg Co v. Pitts, 57 8S. 
29, 78 SC 349, 11 Ann Cas. 686. 

6 C.J p 212 note 39 


30. Conn—Middletown Sav. Bank v. 
Jarvis, 88 Conn. 372 
Del —Woods v. Spoturno, 183 A. 819. 


Statute not invalid 
A statute providing for the eat- 
tachment of equitable interests in 
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property has been held not invalid — 
Woods v. Spoturno, (Del Super ) 1832 
A. 819 


sl. Harrig vy. Mid-Contiment Life 
Ins Co, 182 P 85, 75 Okl 1065 

Certificate of stock as property gen- 
erally see Corporations § 268 [14 
CJ p 479 note 51—p 480 note 67]. 

Definition and nature of shares of 
stock see Corporations § 194 [14 
C.J. p 884 note 45-p 385 note 50]. 


3a Kennedy v. Prunty, (W.Va ) 174 
SH 3869. 


33. Brick, etc, Co v. Haines, 5 Pa. 
Co. 681—6 C.J. p 206 note 77. 


3& Vose v. Stickney, 8 Minn. 75— 
6 CJ. p 206 note 78 


35. Hxcelaior Brick, etc, Co v¥., 
Haines, 56 PaCo. 681—6 C.J. p 206 
note 79. 


egal and vold contract 

Where the purchaser of an agency 
contract, void as against public pol- 
icy, gave a deed to secure the price, 
the attaching creditor of grantee 
could not subject the land, since that 
would, in effect, enforce the void con- 
tract.—Saylor v. Crooker, 156 P. 737, 
97 Kan. 624 


Attachable interest of vendor after 
making contract or bond for title 
see Vendor and Purchaser § 307 
[66 CJ. p 1063 note 64—p 1064 note 
76]. 

Attachment of interest of purchaser 
under contract for sale of land see 
Vendor and Purchaser § 315 [66 C. 
J. p 1083 notes 97-14]. 


36. Wickens v Scheuer, 204 P. 780, 
118 Wash. 614. 


7 C.d.8. 


Insurance policies. While, in some cases the as- 
sured's interest 1n an immatured policy of life 1n- 
surance has been held not such as can be reached 
by attachment,3? where the policy has, at the time 
the attachment 1s issued, a cash surrender value, 
it has been held that such interest may be at- 
tached,®8 under a statute authorizing attachment of 
specified property and “other property, real, person- 
al and mixed "89 However, an insured’s option to 
take the surrender value of a policy has been held 
not evidence of a debt within the meaning of those 
words as used in a Statute authorizing attachment, 
at least not until such option is exercised.!° 


Money due on a matured insurance policy writ- 
ten by an ordinary life insurance company on the 
life of a husband, and payable to his wife, is sub- 
ject to levy under a warrant of attachment issued 
against the property of the wife in an action to 
recover a debt owing by her.*! 


Where a mortgagee clause is expressly limited to 
insurance on a building, insurance on personal 
property, after loss, is subject to attachment.‘2 


Interest under conditional sales contract. While 
in the absence of statute, 1t has been held that the 
interest of the buyer under a conditional sales con- 
tract is not subject to attachment,‘? especially 
where he is in default,44 and the seller has repos- 
sessed himself of the property for the default of 
the buyer,*5 it has also been held, sometimes by 
virtue of statutory provisions, that the interest of 


S7. 
sur. Soc, 96 NYS 6561, 1098 App 
Div 675, following Columbia Bank 


Pa.Super. 102 


ATTACHMENT 


N Y —Marks v Equitable L As-,4%. Clarke v. Real, 159 A. 454, 105 
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a buyer in possession and not in default is subject 
to attachment,46 and such an attachment it not 
rendered ulegal because of any erroneous view the 
officer may have had as to the extent of the debt- 
or’s interest.4? 


b. Lease 


Interest of a lessee may, In a proper case, be at- 
tached, depending on provisions of lease and terms of 
the statutes relating to attachment. 


The interest of a lessee in a lease of property 
may, 1m a proper case, be attached,48 and whether 
or not property or an interest therein held under 
a lease is attachable in an action against the lessee 
1s dependent not only on the statute, but on the 
terms of the lease as well.49 Under a statute mak- 
ing only such property attachable as is subject to 
execution, 1t has been held that a leasehold estate 
18 not attachable where it does not give the lessee 
general power to sublet.50 If by the terms of the 
lease the property or produce is to be held for 
rent at the disposal of the lessor, who may enter 
and take it in case of a default, it would seem that 
such an agreement, not being accompanied by a 
delivery of possession, would not hold against the 
lessee’s creditors, who could, before such entry, 
maintain an attachment on the term demised.51 
On the other hand, 1f the agreement is such that 
the property or produce is to remain in the lessor 
until the payment of the rent, and no entry is re- 
quired to vest it in him,5? or if the right of the 
lessee to the property does not become perfected 


Bldg Co, 188 NW. 191, 108 Neb. 
507. 


v. Haquitable L. Assur Soc. 80 N 

YS 428, 79 AppDiv. 601. 
Pa—Day v. New England L Ins Co, 

4A 748, 111 Pa. 507, 56 AMR 297. 


38. Industmal Loan & Investment 
Co v. Missouri! State Life Ins Co., 
3 SW (2d) 1046, 222 Mo App. 1228 
—§ CJ. p 206 note 82 


Policy already surrendered 

‘Where insured in a policy of life 
insurance accepted cash surrender 
value and company had forwarded a 
check to 1ts agent to be delivered on 
execution of a proper release, the 
fund was subject to attachment as 
property of insured —Cooper v. West, 
190 SW. 1086, 178 Ky. 289 


33. Industrial Loan & Investment 
Co v. Missouri State Life Ins Co, 
8 S W.(2d) 1046, 222 Mo App. 1228 

#@. Industrial Loan & Investment 
Co v. Missour: State Life Ins. Co, 
supra. 


41. Amberg v. Manhattan I. Ins. 
Co, 68 N.BE. 11il, 171 NY. $314, 
reversing 67 N.YS8. 872, 56 App 
Div. 343. 


43. Picone v. Freeman, 1156 NYS&8. 
128—55 CJ. p 1828 notes 1, 8 


Attachment in aid of action by seller 
to recover price or value zee Sales 
§ 618 [55 CJ p 1804 notes 64-74]. 

#% McIver v. Willamson-Halsell- 
Frasier Co, 923 P 170, 19 OK] 454, 
18 LRA(NS) 696 and note—55 C. 
J. p 1828 note 3. 


45. Martin v. Hames, 26 Vt, 476. 


46. Conn.—Colling v. Lewis, 149 <A. 
668, 111 Conn. 299. 

Nev.—Nevada Motor Co v. Bream, 
269 P. 602, 51 Nev. 89, 61 ALR. 
776. 

N Y.— Arter v Jacobs, 284 NYS 357, 
226 <App.Div. 
Rhode Island statute 

Wash —Hess v Starwich, 272 P. 75, 
149 Wash 679 

55 CJ. p 1828 notes 6, 7, 9. 


47. Collins v. Lewis, 149 A 668, 111 
Conn. 299. 


4S. Mass—Shelton v. Codman, 8 


wight of lessee under oll ani gas 
Lease 


Right of lessee under an ojl and 
gas lease was held “interest in real 
estate” within a statute relative to 
attachment of realty; hence, lessee 
could recover damages, if any, suf- 
fered by reason of a wrongfully is- 
sued attachment —Willhard v Feder- 
al Surety Co., 8 P.(2d) 683, 91 Mont. 
465. 


49. Cal—Tuohy v. Wingfield, 52 Cal 
$19 

Me.—Potter vy. Cunningham, 34 Me. 
192 

6 CJ. p 207 note 90. 


$48, construing| 50. Boone v Waxahachie Firat Nat 


Bank, 43 8.W. 594, 17 Tex Civ App. 
$65—6 C.J. p 207 note 91. 


51. Munsell v. Carew, 2 Cush 
(Mess) 60, distinguishing Lewis 
v. Lyman, 22 Pick (Mass) 437— 
Butterfield v, Baker, 5 Pick (Mass ) 
522. 


Cush 318—Wheeler v. Train, 8/5& Me-—elley v. Weston, 20 Me. 


Pick 2655. 


232, distmguishing Dockham v. 


Neb —Gregory v. American Bank Parker, 9 Me. 187, 28 Am.D. 547, 
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until a certain part of the contract is performed,53 
it would not be attachable as the tenant’s. 


§ 81. Equitable Estate or Interest in General 


In the absence of a statutory provision to the con- 
trary, equitable interests in land are not subject to at- 
tachment. 


In the absence of statutory provision to the con- 
trary, it has been held that an attachment can only 
reach equitable assets that are capable of manual 
delivery,54 and an equitable interest in land, not be- 
ing capable of manual delivery and not liable to be 
taken in execution at common law, 1s still «exempt 
from attachment 55 In a number of jurisdictions, 
however, this rule has been changed by statutes 
under which such interests are attachable,5¢ al- 
though in a few jurisdictions it is still necessary 
to resort to a court of equity to subject such in- 
terests to payment of a debt 57 


§ 82. Property Held in Trust 


Creditors of trustee may not attach property held by 
him merely as trustee Property held in trust other 
than under a spendthrift trust is subject to attachment 


ATTACHMENT 
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While property held by a trustee, who is also the 
sole beneficiary under the trust, is attachable in an 
action against such trustee,5® where a defendant 
holds the title to property merely as a trustee, it 
is not subject to attachment for his debts,59 wheth- 
er the trusteeship is active or passive,®0 and not- 
withstanding the fact that the attaching creditor 
had no notice of the trust prior to his attachment.61 
However, where credit was given in good faith be- 
cause of the trustee’s apparent title,6? or where 
the trust was a secret trust,63 it seems that the 
property would be subject to attachment in an ac- 
tion against the trustee; and this is the rule by vir- 
tue of statutes in some jurisdictions.&4 


By creditors of beneficiary. While the principal 
or interest of a trust estate, not a spendthrift trust, 
has been held subject to attachment,®5 it has also 
been held that the proceeding to reach trust income 
should be in equity and not in law and attach- 
ment,66 and under the statutes in some jurisdic- 
tions, the income of a trust fund may not be levied 
on under a warrant of attachment.67 


by creditors of beneficiary In some jurisdictions, but not 


in others. 


and Bailey v Tillebrown, 9 Me 132, 
23 AmD 6529 

Mass —Whuitcomb v. Tower, 12 Metc. 
487—Lewis v. Lyman, 23 Pick 
439. 

63%. Mass—Chandler v. Thurston, 10 
Pick. 206 

Vt—Smith v. Meech, 26 Vt. 233— 
Paris v. Vail, 18 Vt. 377. 


54% Fidelity & Deposit Co of Mary- 
land v. Hickler, 198 NYS 499. 


5&6. N.Y —Budelity & Deposit Co. of 
Maryland vy, Hickler, supra 

Ohio —-Warner v. York, 1 Ohio Cir. 
Ct.(N.S ) 73 

6 CJ. p 202 note 45. 


56. RI—wXiutchell v. Campbell, 136 
A 249, 48 RI. 150 

Tex—-Hoover v Firat Nat. Bank, 
(Civ App) 192 SW 1149. 

6 CJ. p 198 note 69 [h], p 202 note 
46, 


Circumstances showing attachable 
interest 
One not holding the legal title of 
real estate but to whom the record 
owner has promised a portion of pro~- 
ceeds obtained from a proposed sale 
thereof, has an attachable interest in 
the property —Hoover v. First Nat. 
Bank, (TexCiv App) 192 S.W. 1149 
—6 CJ. p 202 note 46 [ce] 
Equitable interests in corporate gtock 
wee aupra § 79. 


S7. Shoemaker vy. Harvey, 61 N.W. 
109, 48 Neb 75, approved and dis- 
tinguished in Westervelt v. Hagge, 
85 N.W 862, 61 Neb. 647—6 C.J. 
D 203 note 47, 


5&8 Cunningham vw Bright, 117 NE 
909, 228 Mass 385. 
149, 77 Colo 488, 

Ga—Smith v. Riley, 82 Ga 3656 

Me—Lambert vy. Allard, 186 A 121, 
126 Me 49. 

N.Y.—Finn v. Dillon, 287 NYS 8658 
Okl—Mundell v, Colony Mercantile 
Co, 4 P (2d) 1059, 158 OkL 79. 

6 CJ. p 206 note 75. 


Constructive trust 

Where the record title of land is 
obtained from a grantor by the fraud 
of the grantee so that the grantee 
becomes a constructive trustee for 
the grantor, an attachment of the 
land by a creditor of such trustee 
cannot be upheld—Raasch v Lund 
Land Co., 170 NW. 836, 103 Neb. 157. 


Fiscal agent 

Funds deposited by a corporation 
with a fiscal agent pursuant to in- 
dentures providing for such deposits 
to cover payments on due dates of 
interest and principal on the corpo- 
ration’s notes, being fonds held in 
trust for noteholders, were not sub- 
ject to attachment, even eas to un- 
claimed deposits, where the corpora- 
fion had not furnished the agent 
funds to advertise intended return 
of such deposits to corporation pur- 
suant to provisions of indentures au- 
thorizing agent to so advertise at the 
corporation’s expense before return- 
ing deposits, and the corporation had 
moreover defaulted in interest pay- 
ment and hence was not entitled to 
return of deposits—Finn y, Dullon, 
287 N.Y.S. 858. 
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The principal 


or income of a spendthrift trust 


Property held not trust 
Property adjudicated to be a wife's 
sole and separate estate 1n a divorce 
decree, no specific amount being 
awarded for support of children, has 
been held not to be trust property in 
favor of the children so as to render 
it not subject to attachment by the 
wife’s creditor —Zander vy. Bright, 52 
P (2d) 368, 142 Kan 8388. 
60. Lambert v. Allard, 186 A, 121, 
126 Me 49. 
6l. Me—Houghton v. Davenport, 74 
Me 590 
Mo—Guthrie v. Waite, 107 SW. 
1110, 129 Mo App 587 
Vt.—Hart Ve Farmers’, ete, Bank, 38 
Vt. 252. 


62. Lambert v. Allard, 186 A i121, 
126 Me 49. 

63. Porter v. Rutland Bank, 19 Vt. 
410 

6%. McDermott v. Hayes, 
197 F. 129, 116 CCA 56538. 


6. Conn—Coyne vy. Plume, 97 A. 
837, 90 Conn. 298. 

Pa—Moys v. Uiuon Trust Co. of 
Pittsburgh, 119 A. 788, 276 Pa. 58 
—Long v. Tradesmen’s Nat. Bank 
& Trust Co, 165 A. 66, 108 Pa. 
Super. 868. 

66. Johnston v. Smith, 80 So. 184, 
76 Fla. 474—65 CJ. p 562 note 82 
Ca]. 

Separate use trust.—Sbarboro’s Hs- 

tate, 25 Pa Dist. & Co. 448 

67. Judis v. Martin, 218 NY.S 433, 
218 App Div. 402, motion granted 
1565 NEL 916, 244 NY. 606. 


(Maas ) 
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has been held not attachable by the creditors of the 
cestui que trust68 in an action at law.&9 


§ 83. Interest Secured by Lien 


The interest of a factor secured by a Ilen on goods 
consigned to him for sale Is not attachable. 


The interest of a factor secured by a lien on 
goods consigned to him for sale is not attachable 
by the creditors of the factor.70 


§ 84. Interest of Heir or Distributee 


Interest of heirs and distributees Is generally subject 
to attachment. 


The interest of heirs or distributees in the prop- 
erty descended is attachable,’1 and where there are 
several heirs, the undivided interest of one of them 
may be attached,?74 and the attachment cannot be 
defeated by any partition among them, or any as- 
signment of the debtor’s share to the other heirs,78 
although where, pending the settlement of the es- 
tate, advancements were made to an heir with the 
assent of the coheirs, which were accepted as in 
full of his share, such heir thereafter has no at- 
tachable interest in the real estate of the dece- 
dent.74 
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§ 85. Interest of Devisee or Legatee 


Vested Interest of devisee or legatee Is generally sub- 
Ject to attachment. 

Although the question is dependent on statute, 
and the authorities are not uniform, the more gen- 
eral rule appears to be that the interest of a devisee 
or legatee, when vested, is subject to attachment,75 
although the property is still in the hands of the 
executor or administrator of the testator for the 
payment of debts.76 However, a judgment credi- 
tor of a predeceased devisee cannot proceed direct- 
ly by attachment but must claim through the devi- 
see’s admuinistrator.77 


§ 86. Rights of Action in General 


Under statutes In most Jurisdictions, a chose fn aoc- 
tion Is now subject to attachment. 


At common law, a debt or chose in action could 
not be attached,?® but under statutes in most ju- 
risdictions, a debt or chose in action is subject to 
attachment as the property of the person to whom 
such debt is due,?79 and this has been held true al- 


es. Conn—Reilly v State, 177 A 
528, 119 Conn 608—Bridgeport-City 
Trust Co v Beach, 174 A 3808, 119 
Conn 181. 

NC—Chinnis v. Cobb, 185 SE 638. 

Tex—Hoffman v Rose, (Civ.App.) 
217 SW. 424, error refused. 


Prior to record of will 

The fact that an attempted levy 
by a creditor of the beneficiary of a 
spendthrift trust created by will on 
trust property was made prior to the 
recording of the will does not create 
a lien against the trust property, 
since the beneficiary had no interest 
therein on which attachment could 
be levied —Chinnis v. Cobb, (NC.) 
1856 SE. 6388 


68. Town of Shrewsbury v Bucklm, 
168 A. 626, 105 Vt. 188, 86 ALR 
183. 

70. Mass—Holly v. Huggeford, 8 
Pick 78,19 AmD 803 

Neb —Shaughnessey v. Lininger, etc, 
Co, 52 NW 717, 84 Neb 747 

N Y—Hampton, etc, R, ete, Co v 
Sizer, 64 NYS 6538, 31 Misc. 499 


71. Thomas v Morristown State 
Bank, 221 NW 257, 58 8.D. 499— 
6CJ. p 204 note 61. 


iuterest in homestead 

Interest of nonresident he in 
homestead is subject to attachment 
during continuance of mother's 
homestead rights, there being no mi- 
nor children to share homestead — 
Taylor v Greene, 56 SW (2d) 483, 
186 Ark 817. 


7a. Thomas vy, 
TICJIS—17 


Morristown State 


Bank, 221 NW. 257, 58 SD 499— 
6 CJ p 204 note 62 


73. McMechan v Griffing, 9 Pick. 
(Mass) 587—Procter v. Newhall, 
17 Mass 81. 


74. Security Inv Co v. Lottridge, 89 
NW 298, 3 Neb (Unoff) 489. 


75. Cal—McGee v. Allen, 60 P.(2d) 
1026 

Ky —Fuscher v. Porter, 92 S.W.(2d) 
$68, 268 Ky. 872 

Pa—Butler County Nat. Bank v. 
MacMullen, 141 A 484, 292 Pa. 556 
—Wheaton Coal Co v Harris, 135 
A. 687, 288 Pa 294—McClure’s Eat., 
26 Pa Dist. 892. 

Tex.—Sewell v. Taylor, (Civ.App.) 
224 S.W 6580. 

6 CJ. p 204 note 66 


Present right to future possession 
Present right of son and grand- 
children of testator to future posses- 
sion of portion of estate held by hfe 
tenant, belng vested, is subject to 
attachment —Wheaton Coal Co v. 
Harris, 135 A, 687, 288 Pa. 294. 


Possibility not coupled with an in- 
terest 


Under will by which testator de- 
vised equitable estates tail to his 
children, grandchild’s interest in 
trust estate during his father’s hfe 
time was held a possibility not cou- 
pled with an interest, and hence not 
subject to attachment—Sackett v. 
Paine, 128 A. 209, 46 RI 439. 


Remainders or reversionary interests 
as subject to attachment see supra 


§ 78 4. 
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76. Taylor v. Bacon, 1428 S.W 1128, 
102 Ark. 97—8 CJ. p 205 note 67 


77 Godley’s Estate, 25 PaDist & 
Co 6555 


276 F 724 

N Y —Sheehy vy. Madison Square Gar- 
den Corporation, 193 NH 638, 266 
NY. 44, reversing 272 N.Y.S. 4383, 
241 App.Div. 604. 


79. UOS—La Varre vy. International 
Paper Co, (DCS.C ) 87 F.(2d) 141 
Or—Pierce v. Pierce, 56 P (3d) 886. 


Choses in action beyond those spe- 
cifcally mentioned in a statute have 
been held imphedly subject to at- 
tachment —Fredrick v. Chicago Bear- 
ing Metal Co, 228 NYS. 824, 130 
Misc. 366, reversed on other grounds 
224 N YS. 629, 321 App Div. 588. 


Conmgnor’s right to an socounting 
by an agent is intangible property 
which 18 subject to attachment— 
Raftes v. Argyropulo, 206 NYS. 284, 
123 Mise. 738. 

Money payable on a contingency 

(1) Contract to produce rodeo for 
sum payable in installments gave 
rise to no property right in nature of 
chose in action or cause of action 
subject to attachment before pay- 
ments were due or earned —Sheehy 
v. Madison Square Garden Corpora- 
tion, 1938 NH 638, 266 NY. 44, re- 
versing 272 N.Y.S. 433, 241 App.Div. 
504. 

(2) A contract interest in future 
profits has been held a contingent 
right, not subject to attachment aa 


(D C.DeL) 


though the debt is due by plaintiff himself;®° but 
with respect to this latter proposition it should be 
noted that there is contrary authority.8! Where 
the statute so provides, debts secured by bills of ex- 
change or negotiable notes are exempt from at- 
tachment.82 


While a judgment in favor of the attachment 
debtor has been held not subject to levy,?% it has 
also been held that a money judgment, whether in 
a contract or tort action, 1s subject to attachment 
as a “debt, cause of action or demand,”8*! but a 
cause of action for personal injuries is not attach- 
able as a “debt” or “chose 1n action” such as might 
be classed as personal property.&5 

Credit arrangements. Where the owner of prop- 
erty made arrangements for an advancement of 
money on his orders for the erection of a building 
and gave a mortgage as security, nonpayment cf an 
order has been held to create an indebtedness sub- 
ject to attachment,86 but where all orders are paid, 
money not advanced under the agreement has been 
held not subject to attachment to satisfy the claims 
of laborers and materialmen, the owner not per- 
forming his part of such agreement,8? and a credit 
arranged for the benefit of third persons to be 
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paid on certain conditions performed by defendant 
in attachment proceedings has been held not sub- 
ject to attachment.88 


§ 87. Instrument or Security for Payment of 
Money 
Generally, promissory notes, bonds, etc., are attach. 
able 
As a general rule, instruments evidencing a debt 
and providing for the payment of money such as 
promissory notes,89 bonds,9® and county orders®1 
are attachable. However, an undelivered check, 
draft, or bond is not subject to attachment.92 


§ 88. Property in Custody of the Law 


a Rule stated 
b. Applications of rule 


a. Bule Stated 


As a general rule, property that Is In custod!a legis 
la not subject to attachment prior to fulfillment of the 
purpose for which it 1s held. 

In the absence of statutes providing therefor, as 
a general rule, property that is in custodia legis is 
not subject to attachment9? without leave of 


@ cause of action —Fredrick v Chi- 
cago Bearing Metal Co., 224 NYS 


Bank & Trust Co, 211 SW. 766, 
184 Ky. 244,65 ALR 391. 


629, 221 App Div 6588, reversing 228|g— Rosenberg v Occadental Trad- 


N.Y.S. 824, 180 Mise. 366 


80. La Varre v. International Paper 
Co, (DCSC) 87 F.C2d) 14h. 


Debt due nonresident corporation 

Indebtedness due by plaintiff to 
nonresident corporation secured by 
atock in local corporation is subject 
to attachment by plaintiff —La Varre 
v. International Paper Co., (DCS5.C.) 
87 F (2a) 141. 


Sl. Baugh & Sons Co. v. Crowell 
Corporation, 151 A. 718, 4 W.W. 
Harr (Del) 231. 

Hew York statutes authorizing at- 
tachment of a cause of action do not 
authorize plaintiff to attach ea debt 
owed by himself.—Baugh & Sons Co. 
vy. Crowell Corporation, 151 A. 718, 4 
W.W Harr.(DeL) 231. 


&& Martin v James B Berry Sons’ 
Co, (CCARI) 83 F (2d) 857. 


S3. Needham v. Cooney, (Tex Civ. 
App) 173 S.W. 979. 

&4. Shipman Coal Co. v. Delaware & 
Hudson Co, 219 NYS. 628, 219 
App Div 313, affirmed 157 NB 859, 
245 NY 6567—Rogers v. Logan, 188 
N.Y.S 837. 


85. Coty v. Cogswell, (Mont.) 60 P. 
(24) 249—i17 GJ. p 1228 note 6. 
86. Holder Lumber Co v Scarbor- 

ough, 151 P. 674, 28 CalApp. 163. 


e7. Kentucky Lumber & Mill Work 
Co. v. Kentucky Title Savings 


ing Co, 178 NYS 477, 189 App. 
Div. 880 


Restricted credit 

‘Where one bank authorized anoth- 
er bank to pay a certain company up 
to a certain amount on piesentation 
of bills of lading indorsed to first 
bank’s client, such credit was not 
subject to attachment under Code 
Civ.Proc § 648, 1n an action against 
such client, no credit being given un- 
tul presentation of the proper docu- 
ments, and the money under no cir 
cumstances being payable to such 
chent-——-Rosenberg ov, Occidental 
Trading Co, 178 N.YS 477, 189 App. 
Div. 330. 


&. WN Y.—Schmid v Berkheimer, 224 
N.Y.S 726, 222 AppDiv 694. 

Or.—Whitney v. Day, 168 P. 295, 86 
Or. 268. 

6 C.J. p 197 note 93. 


Previous transfer to bona fide holder 
Attachment and levy on note, 
transferred to bona fide holder, 1s in- 
effective.—Schmid vy Berkheimer, 324 
NYS 726, 222 AppDiv. 694. 


Other evidences of debt 

Law authorizing seizure of certain 
property and “other evidences of 
debt” limits seizure to evidences of 
debt of lke kind and character —In- 
dustrial Loan & Investment Co. v. 
BAiissour: State Life Ins Co, 3 BW. 
(2d) 1046, 222 MoApp 1228. 
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90. Williamson v Eastern Bidg, 
ete, Assoc, 82 8H 765,54 SC. 682, 
71 AMSR 823—6 CJ p 197 note 
94—-9 C.J. p 16 note 66 [b]. 


91. Denischefsaky v. Klein-Watson 
Co, 244 NW. 772, 209 Wis 3210 


94. Hrskine v. Nemours Trading 
Corporation, 145 NB 3273, 289 N Y. 
32, reveraing 204 NYS 906, 208 
App Div 885—Dos Passos v Mor- 
ton, 218 NYS 17, 218 App Div 
154—Sickles v Richardson, 23 Hun 
(NY) 65598—Steese v. Steese, 251 
NYS 164 140 Misc 611 


Certified check cannot be attached 
by payee in hands of third person to 
whom it was delivered without in- 
dorsement as property of the drawer. 
—Sokoloff v. Weisberg, 3 Pa Dist. & 
Co 3868. 


Check drawn to the order of de- 
fendant’s debtor, and intended by the 
debtor to be used to pay her indebt- 
edness to defendant, was not attach- 
able ag the property of defendant — 
Korytkowski v. Greniewicki, 221 N. 
YS. 119, 220 App Div. 237. 


93. US.—In re Chakos, (DC Wu) 
86 (2d) 776. 

Alaska, —Loussac vy, 
Alaska 598 

Cal—Union Bank & Trust Co of Los 
Angeles v. Los Angeles County, 
(App) 88 P.(2d) 442 

Iowa —Carson, Pirie, Scott & Co. Vv. 
Long, 267 NW. 816. 

Md.—Outerbridge Horsey Co vy. Mar- 
tin, 120 A. 235, 142 Md 652. 


Jacobsen, 7 


7 C.J.S. 


court ,9* but after the fulfillment of the specific 
purpose for which the fund or property is held, the 
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writ may be enforced against 1t,95 or any surplus 


remaimng,°6 unless the court otherwise directs.97 


Mfo—Hill v Barton, 188 SW 1105, 
194 MoApnp 335 

N J —Hoffman v Kahn, (Ch) 181 A. 
537 

N Y—Florea v Schultz, 217 NYS 
764,128 Mise 77 

Ohio —Remelin v Butterworth, 152 
NE 193, 20 Ohio App 856 

Pa—Patterson v Harkless, 97 Pa 
Super 141—Buono v McCullough, 
14 PaDist & Co 8138—Meyeis v 
Rauch, 4 PaDist 888—Hall_ v. 
Brookes, 4 Pa Dist 5 

Philippine—Springer v Odlin, 38 
Philippine 344, 2 Off Gaz 3237 

Ri—Stiness v. Henderson, 119 A 
$19, 44 RI 614 

§8C—Maxwell v. 
146, 171 SC 253. 

Tenn —Scott County Nat Bank v 
Robinson, £226 SW. 218, 148 Tenn 
856 

W Va—State v George, 181 SE. 718 

Wis —In re Kohl's Guaidianship, 266 
N VW. 800 

6 C.J. p 210 note 21. 


Property to which rule applies 

(1) The property of a decedent 
while in the course of admuimustra~ 
tion —Grigges Vv Nadeau, (Minn) 221 
F 381, 187 CCA. 189—Hill v. Barton, 
188 8.W. 1105, 194 MoApp 3825— 
Ritz v. May, 8 NE (2d) 816, 52 Ohio 
App. 399—Hawk v. Kiser, 1 NE (2d) 
157, 61 Ohio App. 8659—Maxwell v 
Greene, 172 SE 146, 171 SC. 2538. 

(2) Property of decedent shipped 
into another state for sale thereof — 
Hill vy. Barton, supra. 


(3) Chattels im possession of 
guardians in official capacity —Lous- 
sac v. Jacobsen, 7 Alaska 598 


(4) Property 1m legal custody of 
clerk of court —Union Bank & Trust 
Co of Los Angeles v. Los Angeles 
County, (CalApp) 88 P (2d) 4432. 


(6) Pubbe record, as of chattel 
mortgage —Gem State Lumber Co. v 
Galion Irrigated Land Co, (Idaho) 41 
P (2d) 620 


(6) Property shipped into this 
country, while in the possession of 
the United States in bonded ware- 
house to await payment of duties or 
reshipment without payment of du- 
ties —Rafts v Aigyropulo, 206 NY 
284, 128 Bhse. 788—6 CJ. p 210 
note 21 [b], [e]. 


(T) Bankrupt’s property after filing 
of petition see Bankruptcy § 140 [7 
C.J. p 91 note 29]. 


(8) Property in possession of cus- 
tomhouse officials not attachable be- 
cause of interference with govern- 


Greene, 173 SE 


b. Applications of Rule 
(1) Property delivered on claimant’s 


bond 


(2) Property held under prior levy 


(3) Property taken in replevin 


ment lien thereon see supra § 74 b 
(8). 


Money taken from person of one ar. 
rested 

(1) It has been held that, where 
an officer took property from the per- 
son of the prisoner in good faith, he 
may lawfully attach such property 
on a vald writ, no question being 
raised as to the property being 1n 
custodia legis—Closson vy Morrison, 
47 NH 488, 98 AmD. 4659. 


(2) Generally, property on the per- 
son of a prisoner that 1s taken over 
by the officer on the incarceration of 
such person 18 1n custodia legis and 
not subject to attachment —Hmman- 
uel v Sichofsky, 247 P. 205, 198 Cal 
718, 48 ALR 580—Golden Gate Can- 
dy Products Co. v Superior Court in 
and for City and County of San 
Francisco, (CalApp) 86 P (2d) 884 
—Outerbridge Horsey Co v. Martin, 
120 A 285, 1482 Md 652—Dehms v. 
Sears, 11 P 861, 18 Or 47—State v. 
George, (WVa) 181 SE 713. 


(3) The exemption of such money 
on the person of the prisoner from 
attachment 18 based on public policy 
to prevent misuse of criminal proc- 
ess in causing arrests in order to 
reach such money—Hmmanuel iv. 
Sichofsky, 247 P. 305, 198 Cal. 713, 
48 ALR. 580—Golden Gate Candy 
Products Co v. Superior Court in 
and for City of San Francisco, (Cal 
App ) 36 P (2d) 834. 


(4) Such exemption terminates in 
some jur:sdictions on final convic- 
tion of the prisoner in the criminal 
case, the purpose of the legal cus- 
tody presumably being accomplished 
—Emmanuel y. Sichofsky, supra— 
Golden Gate Candy Products Co. v. 
Superior Court in and for City and 
County of San Francisco, supra 


(5) As to the preceding proposi- 
tion, there 1s authority to the con- 
trary —Outerbridge Horsey Co. Vv. 
Martin, 120 A 235, 142 Md 62 


(6) Money taken from @ person ar- 
1ested and held in lieu of bond with- 
out the amount of the bond required 
being entered on the docket cr any 
entry showing the deposit to meet 
the recognizance as fixed has been 
held to be the property of the accus- 
ed and subject to attachment —Puch- 
uneics y. Chellis, 27 Ohio N P.(N.S8.) 
494 
6 CJ p 220 note 21 [h]. 


When property not in custody of law 
(1) Mortgaged personally is not 
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in custodia legis, so as to prevent 
attachment thereof pending foreclo- 
sure suit, where mortgagee had no 
receiver appointed, although mortga- 
gor was enjomuned from transferring 
or encumbeéring property before at- 
tachment creditor intervened —Grif- 
fiths v Thrasher, 26 P.(2d) 983, 95 
Mont. 238 


(2) Money in sheriff's possession 
for redemption of property sold un- 
der mortgage foreclosure 1s subject 
to attachment by creditor of holder 
of certificate of sale, where no duty 
rests on shermff except to pay money 
to such holder.—Allen vy. Larson, (N. 
D.) 266 NW. 178 


(8) Money paid to a deputy shenff 
by a corporate defendant's attorney 
to dissolve attachments as loan to a 
corporation rather than for the offi- 
cer’s indemnification is subject to 
successive attachments against the 
corporation wao1e the officer held 
the money—Lipsitt y. Walmsley, 
(Mass) 193 NE 792. 


(4) Where land was converted by 
sale by a master in partition and ds- 
tribution of the proceeds was made 
and confirmed, but before money was 
paid the share of one distributee was 
attached xn the master’s hanés, it 
was held that the money was not in 
custodia legis and was attachable — 
Piper v. Piper, 20 Pa Co. 373. 

6 C.J. p 210 note 31 [f]. 


94 Union Bank & Trust Co of Los 
Angeles v Los Angeles Courty, 
(Cal App) 38 P.(2d) 442. 


95. Cal—Union Bank & Trust Co. 
of Los Angeles v. Los Angeles 
County, supla 

Pa—Piper v Piper, 20 PaCo. 872 

6 CJ. p 211 note 22 


Money peld in court by garrishes 
and held by clerk subject to court’s 
order was subject to attachment — 
Champion v Ferguson, 43 8.W (3d) 
719, 241 Ky. 303. 


96. Sugg v. St. Mary’s O11 Emgine 
Co, 188 SH 169, 1988 NC. 814 


Payeo’s interest in money pald into 
court on note transferred as col. 
lateral 

Indorsee owned only so much of 
amount maker pald into court on 
note a8 was required to pay the bal- 
ance due on notes secured thereby, 
and the excess 1s subject to attach- 

ment as payee’s property —Sugg v. 

St Mary’s O11 Engine Co, 138 3. 

169, 198 N.C. 814. 

97. Union Bank & Trust Co. of Los 

Angeles v. Los Angeles County, 

(CalApp) 88 P (2d) 442. 


§ 88 
(1) Property Delivered on Claimant’s Bond 


Property redelivered after seizure, on a bond con- 
ditioned to hold the property subject to an order of the 
court, Is not attachable. 

Where property is delivered to a claimant on the 
execution of a forthcoming or delivery bond, if the 
bond is conditioned to hold thé property subject 
to the order of the court,98 or to return the prop- 
erty, should claimant fail in his claim,®® such prop- 
erty would not be attachable. On the other hand, 
if the bond operates as an absolute discharge of the 
property and a relinquishment of the lien thereon 
it would then be liable to a subsequent attachment,1 
in the absence of a statute declaring otherwise.? 


(2) Property Held under Prior Levy 


In the absence of statutes so providing, property held 
by an officer under a levy Is generally not subject to at- 
tachment. 


Property which is held by an officer under a 
levy of a valid writ of attachment 1s 1n the con- 
structive possession of the court and, pending such 
litigation, has been held not subject to attachment 
by another officer,® although under the statutes of 
some states, an officer may attach such property 
subject to the operation of the first attachment, 
and, since this rule arises from the unwillingness 
of the court to allow its jurisdiction or admuinistra- 
tion of justice to be interfered with, and no con- 
fusion will result from allowing the officer in pos- 
session to levy subsequent writs, such a levy is 
sometimes permitted5 If the attaching officer un- 
lawfully releases his possession of the property,® 
or fails to take execution on 1t within the time pre- 
scribed by law,7 it ceases to be within the custody 
of the law and becomes attachable. 


96. Kane v. Pilcher, 7 BMon (Ky) 


66L S. 764, 128 Mise 77 
63. Kan—tTyler v. Saffo 24 Kan 
580 . rd, Co. 857 


Wash—Hidson vy Woolery, 38 P. 


1025, 10 Wash 225 


i. Iowa—Jones v. Peasley, 8 Greene 
52. 
Or.—Duncan v. Thomas, 1 Or 314. 


2 In Texas 

(1) By virtue of a statute passed 
in 1887, the property 1s considered 
as still being in custodia legis after 
delivery on a bond.—U. S Carmage 
Co. v. Bay City Buggy Works, 33 8. 
W. 881, 12 Tex Civ App. 53. 


(2) Prior thereto it was held that 
such property was subject to attach- 
ment after delivery on such bond— 


38. 


Pp 211 note 29. 


Brawn Nfg. Co v. Watson, 38 Tex 
Apr.Civ.Cas. § 8380. 


8 Thompson vy, 
(Mass) 462. 
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Pa—Commonwealth v. Kelly, 28 Pa 


Mo.—State v. Curran, 45 Mo App. 142 


& Inter City Express Lines v Guar- 
isco, (La App) 165 So. 727—€6 C.J. 


6 NH—Chadbourne v Sumner, 16 
NH 129, 41 AmD. 720—Young v. 
Walker, 12 NH 503 

Ohi0o.—Root v. Columbus, etc, R. Co, 
12 NBD 8132, 45 Ohio St. 232 

Vt—Pond vy. Baker, 2 A. 164, 68 Vt 


6 CJ. p 211 note 30. 
Frieberg v Elblott, 64 Tex. 867— |% FPond v. Baker, supra. 


7 C.J.8. 


Funds in the hands of an officer who collected 
them on execution are not subject to attachment. 


Surplus. The principle of custodia legis does not 
apply to a surplus which the officer has after satis- 
fying the execution, and, therefore, where the prop- 
erty seized under the attachment greatly exceeds 
in value the claim under which it is seized, the 
excess, nothing else being in the way, is liable for 
the debtor’s debts and may be seized under junior 
attachments.® 


(3) Property Taken in Replevin 
Property acquired by a claimant In a replevin sult on 
the giving of a proper bond therefor Is not subject to at- 

tachment during the pendency of such sult. 

Property acquired by a plaintiff in a claim and 
delivery action. which has not been finally deter- 
mined, is not subject to attachment,29 and, as a 
general rule, where property held by an officer un- 
der a levy 1s replevied from him by a claimant 
thereof and the proper bond given for its redeliy- 
ery, it is not, during the pendency of the replevin 
suit, subject to attachment.11 If, however, the levy 
and replevin suits are fraudulently brought, such 
property is not in custodia legis, and would be lia- 
ble to attachment by bona fide creditors,12 


§ 89. Property Fraudulently Conveyed 


Attachment of property fraudulently conveyed is 
treated elsewhere in this work in the title Fraudu- 
lent Conveyances § 309 [27 C.J. p 706 note 42-p 
708 note 65]. 


§ 50. Property Held Jointly 
a. In general 
b. As tenants in common 


& NY—Florea v Schultz, 217 NY.| 9. Ala—Sackhoff v Vandegrift, 13 


So 495, 98 Ala 192. 
S C—Roddey v. Erwin, 9 SH. 729, 31 
Cc. 36. 


10. Buisconer v. Billing, 286 P. 829, 
71 Cal App. 779. 


iL, Ala—Powell v. Rankin, 80 Ala 
816—Scarborough v. Malone, 67 
Ala. 570—Cordaman vy. Malone, 638 
Ala. 566. 

Kan—Kuinney v. Purcell, 28 Kan 446 

Neb.—Shull v. Barton, 77 NW. 133, 
56 Neb. 716, 71 AmSR 698 

Or—Coos Bay R. Co. v. Wieder, 38 P. 
838, 26 Or. 458 

6CJ. p 212 note 34, 


12. Kan—Kingman First Nat Bank 
v. Gerson, 32 P. 905, 60 Kan. 583. 
Tenn—Jacobi y. Schloss, 7 Coldw. 

885. 


6 CJ. p 211 note 28. 
4 MTil—wWhite v. Culter, 12 Tl App 


Brown, 17 Pick 
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a. In General 


The interest of a person In property held Jointly 
with others is subject to attachment In an action against 
him. 


The interest of a party in property held jointly 
with others 1s lable to attachment in an action 
against him, and an officer may take possession of 
the whole;18 and it has been held that, 1f the 
enforcement of a joint liability 1s sought, the joint 
property of the debtors may be attached and sold, 
although summons is served on one of the debtors 
only.14 Also, where, although the ownership and 
possession of a farm is joint, each cotenant’s share 
of the crops has been set apart to him and 1s in his 
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custody, the share of one cannot be taken under 
attachment by a creditor of another.15 


b. As Tenants in Common 


The Interest of a tenant In common of property may 
be attached In an action against him. 


The interest of a tenant im common of property 
may be attached in an action against him,16 al- 
though such property 1s in the possession of the 
other tenant m common;17 and the property may 
be removed, notwithstanding the rights arising be- 
tween the parties from their agreements are thereby 
impaired.18 Where the property so held mm com- 
mon 18 severable, an officer may lawfully seize Hane 
sever defendant’s share therein.19 


IV. PROCEEDINGS TO PROOURE 
A. JURISDICTION, VENUE, AND AUTHORITY TO ISSUE 


§ 91. Jurisdiction in General 


The jurisdiction of proceedings In attachment Is de- 
pendent on, and is derived from, the statutes, and a com- 
plance with the statutory procedure Is essential. 

Attachment proceedings bemg in derogation of 
the common law, jurisdiction thereof is special and 
lumited, and courts, even those of general jurisdic- 
tion, cannot proceed by attachment unless the pow- 
er rests on express statutory sanction.29 Statutes 
granting this jurisdiction are to be construed strict- 
ly,21 and the court can act only under the special 
power limited to it by the particular statute and ac- 
cording to the forms of procedure it prescribes.24 
Where jurisdiction is expressly conferred upon 
particular courts, this will not necessarily abolish 
the jurisdiction of other courts already recognized 
by law, as exclusive jurisdiction cannot be 1m- 
plied.28 Where the statutes confer upon certain 
officers or courts all powers and jurisdiction to the 
same extent as they are possessed by other officers 
or designated courts, jurisdiction 1s thereby con- 
ferred by necessary implication upon the former 


13 Dover Trust Co. v. Brooks, 160 , 17. 
A. 890, 111 N J.Hgq. 40—6 CJ p 208 
note 96. 44 


Mortgagee of an interest in prop- 
erty need not pursue the property at- 
tached by the officer and attempt to 
reclaim it from him.—-Gaar v. Hurd, 
93 Ill 3165. 


14 Yerkes v. McFadden, 386 NH 7, 
141 NY 1386, reverming 22 N.Y.8 
1119, 66 Hun 680—6 CJ. p 208 note 


AmR 616. 


94 NJEq 261. 


15. Hawkins v Hewitt, 56 Vt. 480 


16. Johnston v Shaw, (Alaska) 190 
B. 466, 111 C.C.A. 298—6 C.J. p 208 
note 99. 


Johnston v. Shaw, supra 
18. Remmuington v Cady, 10 Conn. 


19. Newton v Howe, 29 Wis. 581, 9 


30. Iowa—A D Fletcher & Son v. 
Gordon, 259 N W. 204. 
N J—EHdwards v Stein, 119 A 604, 26. 


6 C.J. p 89 notes 78, 79. 


a1. A. D. Fletcher & Son v. Gordon, 

97. (Iowa) 259 NW. 204. 

Construction of attachment statutes 
generally see supra § 4 

2. Mo—Trinidad Asphalt Mfg. Co 
v. Standard Oil Co, 258 SW. 864, 
214 Mo App. 116. 


to entertain proceedings by attachment when such 
jurisdiction is possessed by the courts whose powers 
furnish the measure of those which the act purports 
to confer.24 


Since, as already noted in § 2, attachment is an 
extraordinary remedy, owing its existence entirely 
to statutory enactment, the jurisdiction of attach- 
ment proceedings cannot be legitimately exercised 
unless the attaching creditor pursues substantially 
the essential requirements of the statute.25 


Although an attachment is authorized and is in- 
stituted under an act of the legislature, 1t does not 
prevent the debtor from showing irregularities in 
the issuance of the attachment.26 


Meaning of jurisdiction. The term “jurisdic- 
tion,” as used in attachment cases, refers both to 
the power of the court to move in any event by 
means of this particular process and to the author- 
ity to move in the proceeding, conceding the power 
to adopt the particular form of process, as depend- 
ent on compliance with the formalities prescribed, 


Pa—Locke Regulator Co v. Dragon 
Auto Co., 35 PaCo 689. 
6 CJ p 89 note 73 


23. Shillaber v Waldo, 1 Hawau 81 


94 Bain v. Mitchell, 2 So 706, 82 
Ala 804—6 C.J p 90 note 82 


Iowa—A. D Fletcher & Son v. 
Gordon, 259 NW. 204. 

Mont—Jenkins v. Furst Nat Bank, 
236 P. 1085, 78 Mont. 110 

Pa—wWolf v. Zentz, 5 Pa Dist. & Co. 
276 

Va.—Winfree v. Mann, 158 S.E 837, 
1654 Va. 683. 

6 CJ. p 89 note 72. 


26. Beasley v. Mershon, 3 Ey Op. 21. 
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or the existence of peculiar grounds at the time 
the remedy is invoked.27 


No presumption. The jurisdiction in attachment 
is placed on the same footing with that of courts 
of limited and special jurisdiction, and no presump- 
tion 1s indulged in its favor.?8 


§ 92. Necessity of Presence of Property 


a. In general 
b. Corporate stock 
c. Debts 


d. Judgments 


a. In General 


The property sought to be subjected to an attach- 
ment must be present within the territorial limits over 
which the court may exercise its power. 

Since an attachment 1s somewhat in the nature of 
a@ proceeding in rem, in order that a court may 
have jurisdiction to attach property, it is indis- 
pensable that property owned or belonging to de- 
fendant be present,2® actually or constructively,2° 
within the territorial limits over which the court 
may exercise its power. Stating the rule converse- 
ly, the court cannot attach property which is not 
within the territorial limits of its jurisdiction.3! 
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within the territorial limit of the court’s jurisdic- 
tion brings the property under the jurisdiction of 
the court,22 and also gives the court jurisdiction 
over defendant to the extent of the value of the 
property 83 Where property is physically within 
the jurisdiction of the court, 1t is “present” so as 
to be subject to attachment, and, accordingly, where 
property which had been sold under a conditional 
sales contract remained 1n the state after the con- 
tract for 1ts sale had been rescinded by resident 
plaintiff, there was jurisdiction to attach :t.34 


County warrants payable to bearer and capable 
of transfer without indorsement have been held 
seizable as the res in the state where they are 
found 35 


Fraud or device. Even though property is physi- 
cally present within the jurisdiction, the court will 
not attach it where it was fraudulently brought 
within its jurisdiction for the purpose of levying 
an attachment thereon 86 It has even been held 
that actual fraud is not necessary to invoke this 
rule, and that if the jurisdiction over the property 
arises out of any device, stratagem, or arrangement 
by plaintiff by which the property 1s brought from 
a foreign state into the jurisdiction of the home 


The issue of the writ and its levy on the property 


a7. Leung Ben v. O’Brien, 38 Philip- 
pine 182—6 CJ. p 89 notes 76, 77. 


28. Ala—Pullman Palace Car Co v 
Harrison, 35 So. 697, 122 Ala 149, 
83 Am.SR 68 

Md.—Randle v Mellen, 8 A. 573, 67 
Md. 181 

6 CJ. p 97 note 32. 


29. La—Colligan v Benoit, 128 So 
688, 18 La App 612 
Pa—<American Trust Co. v Kauf- 
man, 119 A 749, 276 Pa 385 
Va—Abel v. Smith, 144 SH 616, 151 
Va 668 
6 CJ. p 90 note 83. 
“An attachment is in the nature of 
@& proceeding in rem, and the juris- 
diction of the court to proceed with 
that incidental branch of the case 
depends upon whether there is a res 
brought into court upon which the 
court may act”—Barnhart Bros. & 
Spindler vy Dollarhide, (Ao App.) 186 
SW. 664, 566. 


County where suit is brought 

In Missouri), where suit 18 com- 
menced by attachment against prop- 
erty of defendant alone, the court us 
without jurisdiction, unless such 
property is found and attached with- 
in the county where sult is brought. 
—Trinidad Asphalt Mfg Co. vv. 
Standard (il Co., 268 SW. 64, 214 Mo 
App. 115. 


court solely to 


30. N.Y—Plimpton v. Bigelow, 93 
NY 693 
SC—Smith v Russ Mfg Co, 166 8 


B 607, 167 SC. 464. 


Option before performance 

Where plaintif?’ and defendant en- 
tered into a contract whereby it was 
agreed that plaintiff was to transfer 
to defendant certain options, and de- 
fendant made a part payment under 
this contract at the time of its exe- 
cution, and later, before performance 
of the option contract plaintiff, in 
New York, sued defendant, a nonres- 
ident, and levied an attachment on 
the options, 1t was held that the at- 
tachment of the option in New York 
was proper, since defendant, although 
@ nonresident of New York, had cer- 
tain rights in the options, that 1s, the 
right of performance, and the fact 
that defendant might not have per- 
formed under the option contract 
does not defeat the mght of plaintiff 
to make the attachment, nor does the 
fact that plaintiff left the jurisdic- 
tion of New York after the levy was 
made vitate the attachment.—Stagg 
v British Controlled Oilfields, 193 N. 
Y.S 696, 117 Misc 474, 


31. N ¥—Bluebird Undergarment 
Corporation y Gomez, 249 N.YS. 
319, 189 Misc. 742—Saltzman y In- 
demnity Ins Co. of North America, 
274 N.Y 8S. 806. 

RiLi—tTaft v. Mills, § RL 398. 
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give that court jurisdiction, the 


Money sent by telegraph 

Money forwarded to a nonresident 
Outside of the state by means of tel- 
egraph before execution of the war- 
rant of attachment, since it 1s out- 
side of the state, 1s not subject to at- 
tachment —Stricklin v. Hodgen, 172 
SH 770, 172 8.C. 87. 


wote 

Attachment and levy on a note, not 
within the court’s jurisdiction, was 
inceffectiie-—Schmid v. Berkheimer, 
234 NYS. 726, 2232 App Div. 694 


32 JIowa.—Security Sav. Bank v. 
Cimprich, 208 N.W. 24, 199 Iowa 
1061. 

Mo-—First Nat Bank of Appleton 
City v Griffith, 182 SW 805, 192 
Mo App. 443 

Mont—Patch v Stewart, 253 P. 254, 
78 Mont. 192, followed in Bancroft 
v Leverty, 264 P. 1118, 78 Mont. 
559. 

6 CJ. p 91 note 8&4. 


33 Brand v Brand, 76 SW. 868, 116 
Ky 785, 25 Eyl 987, 68 LRA 
206—6 CJ. p 91 note 85. 


3% Smith v. Russ Mfg Co., 166 8. 
BH. 607, 167 SC. 464. 


35. Thum v. Pingree, 61 P. 18, 21 
Utah 348. 


36. Sea-Gate Tire & Rubber Co. v. 
Moseley, 18 P (2d) 276, 161 Okl 256 
-—§ C.J. p 91 note 83 [b]. 


7 CJ.8. 


defense may be made that the jurisdiction was un- 
fairly and illegally procured.37 


b. Corporate Stock 


Corporate stock Is generally present, and subject to 
attachment, at the domicile of the corporation. 


It seems to be well settled that, for purposes of 
attachment, the situs of shares of stock 1s within 
the state where the corporation resides, and that 
they may lawfully be levied on in such state.88 
Accordingly, the stock of a domestic corporation is 
subject to attachment in the state of its domicile, 
although it is owned by a nonresident,®9 and al- 
though the certificate of stock 1s in the possession 
of a debtor outside of the state;49 and even where 
stocks of a domestic corporation are pledged by 
plaintiff debtor as security to a nonresident defend- 
ant creditor, they are present at the domicile of 
the corporation for purposes of attachment.‘ 


According to some authority, the fact that a for- 
eign corporation is doing business within the state 
does not create a presence of its stock within the 
state for purposes of attachment,42 even though 
the statute authorizes the “attachment of the shares 
of the defendant in any corporation ”£3 Accord- 
ing to other authority, however, a statute author- 
izing attachment on “any” shares of stock author- 
izes an attachment on the shares of stock of a 
foreign corporation doing business within the 
state44 Under this view, the certificate of stock 
has been considered as nothing more than the evi- 


SY. Abel v. Smith, 144 SH 616, 161 
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dence of the interest held by the stockholder, and 
where he admits his ownership of such interest, 
the shares of stock of a foreign corporation doing 
business within the state are subject to attachment, 
even though the stock certificates are not within 
the state 45 


According to some authority shares of stock can- 
not be attached in a state other than the one which 
has granted the charter to the corporation#® Ac- 
cording to other authority the presence of the stock 
certificates of a foreign corporation in the state 
confers jurisdiction upon the courts of the state 
over the stock for attachment purposes 47 


Under the Uniforin Stock Transfer Act the stock 
of a corporation must be attached, 1f at all, at 
the place where it is found.48 


c. Debts 


For purposes of attachment a debt may be regarded 
as having its presence either at the domicile of the debtor 
or at the domicile of the creditor. 


As in the case of an attachment generally, a 
debt, 1n order that it may be attached, must be 
present within the jurisdiction of the court making 
the attachment, since a debt cannot be attached 
where its situs is foreign to the state in which the 
action 1s brought,*9 even though the evidence of the 
debt 1s within the state.59 Conversely, where the 
statute gives a creditor living within the state the 
right to attach a debt, it is immaterial that the 
evidence of the debt is held in annther state.51 


Legislature may fix situs of stock|;46. Pa—Weaver v. Manville, 21 Pa. 


Va 6568 


Deposit made for purpose of attach- 
ment 

One indebted to a nonresident can- 
not place money on deposit in a bank 
in defiance of his creditors’ wishes 
for the purpose of conferring juris- 
diction in attachment upon the court 
where the bank 18 located —Satony 
Mills v Wagner, 47 So 899, 94 Miss 
288, 186 AmSR. 675, 28 LRA(N 
8) 834 
Purchase of note 

An arrangement whereby a resi- 
dent fmend of attaching plaintiffs 
purchased a note which was given by 
nonresident defendants, with the at- 
tached collateral note payable to 
them, from a holder outside of the 
state and brought it into the state 
solely for the purpose of sustaining 
the attachment thereon, was an un- 
lawful device to create jurisdiction — 
Abel v. Smith, 144 SH 616, 161 Va. 
568. 


33. Del.—Morgan v. Ownbey, 100 A. 


of domestic corporation at its domi- 

cile for purposes of attachment.— 

Grenada Bank v. Glass, 116 So 740, 

150 Miss 164 

Corporate stock as property subject 
to attachment see supra § 79 


39. Miuss—Grenada Bank v. Glass, 
supra 

Okl —Harris v. Afid-Continent Life 
Ins Co, 182 P 85, 75 Okl 105 

6 CJ. p 92 note 89, p 213 note 40 [a] 


40. Cord v. Newlin, 59 A 22, 71 N.J. 
Law 4388 


41. La Varre v. International Paper 
Co, (DCSC) 87 F (2d) 141. 


42. New Jersey Sheep, etc, Co v. 
Traders’ Deposit Bank, 46 SW 677, 
104 Ey 90, 20 Ry 565—6 C.J. p 
93 note &8&§ 


43. Ireland v. Globe Mulling, etc, 
Co, 82 A 921,19 RI 180, 61 Am 
SR 756, 29 LRA. 429. 


44 Smith vy. Pilot Min. Co., 47 Mo 
App 409. 


411, 6 Boyce 379, affirmed Ownbey| 45. Parks-Cramer Co. v. Southern 


v. Morgan, 105 A 838, 7 Boyce 297. 
Okl —Harris v. Mid-Continent Life 
Ins. Co., 182 P 85, 75 Okl. 106. 

6 CJ. p 91 note &6. 


Pxpress Co, 117 SH. 505, 185 NC. 
428, certiorarn denied Southern 
Exp Co v Parks-Cramer Co, 448 
Ct 180, 268 U.S 717, 68 L.Ed. 5623. 
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Co. 318. 

Tex—B & A Drilling Co v Norton, 
(Civ App ) 20 SW (2d) 413, revers- 
ed on other grounds Norton v. B. 
& A. Drilling Co. (Com App.) 34 
S W.(2d) 1096 

6 CJ. p 92 note 87, p 2123 note 40 


47. Cotnareanu v. Woods, 278 N Y. 
S. 589, 155 Misc 95—6 CJ. p 91 
note 86 [b] (2). p 93 note 87 [b], 
p 212 note 40 [b]. 


49. Bloch-Daneman Co. v. J Man- 
delker & Son, 288 NW. &81, 205 
Wis 641. 


49. Neb—Salyers Auto Co v De 
Vore, 217 NW. 94, 116 Neb 317, 56 
ALR 594 

N.Y.—Gerard Investing Co. v. Na- 
tional Rys. of Mexico, 276 NYS. 
1002, 248 App Div. 294. 

Pa—Somerset Coal Co. v Diamond 
State Steel Co, 17 PaDist 636 

6 GJ. p 92 note 93. 


50. N.Y—Bates v. New Orleans, 
ete, R Co., 4 Abb.Pr. 72, 18 How. 
Pr. 5616 

Ohio —Owen v. Miller, 10 Ohio St. 
186, 765 AmD. 603. 

6 C.J. p 93 note 94 


52. Olcott v. Guerinck, 19 Ohio Gar. 
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For purposes of attachment, a court may regard 
a debt as being present or having its situs at the 
domicile of the debtor, and subject to attachment 
there,52 or it may regard the debt as being present 
at the domicile of the creditor and, consequently, 
subject to attachment there.53 Even though both 
the debtor and the creditor have their domuiciles 
outside the state, a debt is present within the state 
and subject to attachment therein if the debt arises 
from a contract made payable within the state is- 
suing the attachment,5+ or where the debt is made 
payable in the state where the attachment is made 
and the nonresident defendant whose debt is at- 
tached is doing business within the state.55 <A 
debt due from a nonresident debtor temporarily 
within the state to a nonresident plaintiff, which 
arose outside of the state and thus had its situs 
there, is not attachable within the state,56 and, sim- 
ilarly, a debt owing to a nonresident defendant by 
a foreign corporation doing business within the 
state, which arose outside of the state, cannot be 
attached in the state.5? 


d. Judgments 
For purposes of attachment a Judgment fs generally 
regarded as being present in the state of its rendition. 
It 1s generally held that a judgment has its legal 
situs in the state of its rendition and cannot be 
reached by attachment proceedings 1n another state, 
although the debt on which 1t is based had its situs 
in such state.58 
Where, however, the only requirement in the at- 


tachment statute as to the situs of property made 
subject to attachment is that it must be “found” 
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within the county in which the levy is made, a for- 
eign judgment against a resident is an indebtedness 
“found” within the court’s jurisdiction.59 


§ 93. Jurisdiction of Subject Matter of Action 


The court must have jurisdiction of the subject mat- 
ter of the action in order to exercise jurisdiction of the 
attachment proceeding. 

The jurisdiction over attachment proceedings !s 
not entirely apart from and independent of the 
jurisdiction which the court may otherwise exer- 
cise over the subject matter of the suit, that is 
to say, if the cause of action itself is beyond the 
pale of the court’s jurisdiction, such court cannot 
assume to exercise jurisdiction over the cause 
simply because the party has invoked it through 
the process of attachment,®0 and if, under particu- 
lar circumstances, plaintiff may sue out an attach- 
ment, while in the absence of such circumstances 
he could not sue, as where the debt is not due, 
then, 1f the attachmeut 1s wrongly sued out because 
of the nonexistence of the required condition, the 
writ and the action must fall together.61 So long, 
however, as the action remains pending, a failure 
to serve process in the main case does not result 
in a loss of jurisdiction over the attached prop- 
erty.63 

Where no jurisdiction over the subject matter 
exists, Mere consent to attachment cannot confer 
such jurisdiction.63 


Amount tn controversy. When the jurisdiction 
of particular causes, as between different courts, 
depends on the amount in controversy, the same 
consideration will control the power to proceed by 


Ct 82, 10 Ohio GirDec i181, ap- 
proving Wilson v. Gifford, 12 Ohio 
CirCt 6597, 5 Ohio CirDec 680. 


52 Neb.—Salyers Auto Co. v. De 
Vore, 217 NW. 94, 116 Neb. 317, &6 
ALR 594 

N Y —Zuhlike v. Prudential Life Ins 
Co of America, 279 N.YS 833, 244 
App Div. 519—Shipman Coal Co v 
Delaware & Hudson Co, 219 NYS 
628, 219 App Div 312, affirmed 157 
NEI 859, 245 N Y. 667. 

6 CJ. p 92 note $1. 


Situs of debt owed by a branch bank 

“a branch bank being separately 
indebted to its depositor, the existing 
obligation les primarily between 
gsuch branch bank and its depositor. 
The conclusion follows as a neces- 
sary corollary that the debt owed by 
@ branch finds its situs within the 
territorial jurisdiction of such 
branch, Although the branch deposit 


fined pmmarily to the branch where 
it originated ’"’"—Bluebird Undergar- 
ment Corporation v Gomez, 249 N.Y. 
S $19, 823, 189 Misc 742. 


BS. Glower v. Glidden Varnish Co, 
48 SH 3655, 120 Ga. 983—High v 
Padrosa, 46 SH] 859, 119 Ga. 648. 

&% Lancaster v. Spotswood, 838 N Y 
S 672, 41 Misc. 19, affirmed 83 NY 
1109, 86 App Div. 637. 

55. Flynn v. White, 107 N.Y.S. 860, 
122 App Div. 780. 


568. Carr v Corcoran, 60 N.YS 763, 
44 App Div. 97. 


87. Dos Passos v. Morton, 218 N.Y 
S 17, 218 App Div. 154. 


58. Barr v. Thacher, (Va) 178 SH 
790—6 CJ. p 92 note 96. 


59. Shipman Coal Co. v. Delaware & 
H Co, 157 NBD 869, 246 NY 6567, 
affirming 219 N.YS. 628, 219 App 
Div. 812. 


be the ultimate debt of the parent/6O US—Louisville & N. R Co. v. 


bank, the obligation to its customer, 
however, 18 localized so as to be con- 


Deutsche Dampfschiffarts-Gesell- 
schaft, (D.C Ala) 43 F (2d) 651L 
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N Y—Swift & Co v. Karline, 157 N. 
E 861, 246 NY 670, affirming 220 
NYS 988, 219 App Div. 8321. 

6 C.J. p 93 note 99, 


Court held to have jurisdiction 

Where an employee of a street rail- 
wav system, operating in Missouri 
and Kansas although resident in M1s- 
sourl, could have maintained an ac- 
tion for wages in Kansas, the Kansas 
courts had jurisdiction to impound 
his credits there by attachment — 
Kansas City Rys Co v. McCardle, 
282 SW. 464, 288 Mo 364. 


61. Neb.—Seidentopf v. Annabil, 6 
Neb 624 

Ohio —Harrison v. King, 9 Ohio Ot 
$88. 

Tenn —August v. Seeskind, 6 Coldw. 
166. 


62. v. Clapp, 70 N W. 259, 
50 Neb 648 


63. Abernathy v. Moore, 88 Mo 65 
—Rocheport Bank vy. Doak, 75 Mo. 
App 382, 


q C.J. 


atuachment,®4 and for the purpose of determining 
jurisdiction it is the amount of the alleged indebt- 
edness rather than the value of the property at- 
tached which governs.§5 


§ 94. Jurisdiction of Principal Action 

Where the statute so requires, attachment must Issue 
from the court wherein the principal action Is brought 
or pending. 

Where the statute so requires, the special pro- 
ceeding by attachment must be in the same court 
as that in which the principal action 1s pending and 
to which the attachment 1s auxiliary.66 In the 
absence of such a requirement, however, apparently 
the attachment proceeding may be in a court other 
than the one in which the principal action is pend- 
ing.87 


§ 95. Jurisdiction of Person of Defendant 


Where Jurisdiction of the person of the defendant Is 
necessary, and it has not been acquired, no writ of at- 
tachment can issue. 


Where jurisdiction of the person of defendant 
is necessary in order to issue an attachment, and 
it appears that such jurisdiction has not been ob- 
tained, the court must dismiss the attachment pro- 
ceedings 68 


Under a statute providing that a person sued in 
a county other than that in which he has his dom:- 
cile may file a plea of privilege to be sued in the 
county of his residence and that, if the plea is sus- 
tained, the cause shall not be dismissed but shall 
be transferred to the court having jurisdiction of 
defendant’s person, after a plea of privilege has 
been filed and stands uncontroverted, the court 


ATTACHMENT 


§ 97 


does not have jurisdiction to issue a writ of at 
tachment, notwithstanding a statute permitting the 
issuance of an attachment in a proper case at any 
time during the progess of the suit, since the 
requirement that the court must have jurisdiction 
is implied.&9 


§ 96. Nature of Jurisdiction on Transfer of 

Cause 

Where an inferior court, although having Jurisdic- 

tion of an attachment proceeding, is compelled to trans- 

fer the action to a higher court, the Juriediction of the 
latter court is regarded as original. 

If the writ of attachment is issued by an inferior 
court having jurisdiction, but by reason of the 
character of the levy, as where the levy is made 
on land, the proceedings must be transferred to a 
court of higher jurisdiction, the jurisdiction of the 
latter court is considered original.70 


§ 97. Jurisdiction in Equity 

In the absence of a statute granting such power, a 
court of equity does not have juriediction to entertain 
attachment proceedings. 

As has been said in section 2 a (4), attachment 
is essentially a legal proceeding and it is unknown 
to the immemorial practice and usage of the courts 
of equity either in England or in the United States, 
being unavailable in equity in the absence of author- 
ity ether of a statute or of the equity rules of the 
court’! Under some statutes, however, proceed- 
ings by attachment in suits in equity, or in suits 
of an equitable nature, as well as im actions at 
law, are authorized where the grounds of attach- 
ment exist.72 Such jurisdiction depends on the 


@& Stewart v Vaughn, 8 Coldw 
(Tenn) 22—6 CJ p 98 note 3. 


65. Barnett v. Rayburn, (Tex App ) 
16 SW. 687 


6a. Garnett v. Oliver, 45 SW (2d) 
815, 242 Ky. 26—6 C.J. p 92 note 
98 


67. Webb v. Bailey, 54 NY 164— 
Farquhar y Wisconsin Condensed 
Milk Co, 62 NYS 805, 80 Misc 
270, affirmed 53 App Div. 641, 66 N 
YS 1180 


68. Ala—Melvin v. Scowley, 104 So 
817, 213 Ala. 414. 

Va—Winfree v Mann, 153 SH. 837, 
154 Va. 688. 


in. the federal courts 

“In this (the federal) court an at- 
tachment in rem is net effective 
against property of a nonresident de- 
fendant who has not been personally 
served with process in a plenary ac- 
tion, or who has not voluntarily sub- 
mitted hinwelf to the jurisdiction of 


the court "—In re Stark, (DCN Y ) 
36 F (2d) 280 


69. Ledger Co v Tweedy, (CCA 
Tex) 69 F (2d) 198 
70. Vancleve v Wilson, 32 Ohio 202 


Mecessity of original 

Where a statute provides, in a case 
where an order of attachment has 
been issued by a justice of the peace, 
and it appears by the return of the 
officer that defendant has no personal 
property in the county but 1s the 
owner of real estate situated in the 
county, that the justice shall certi- 
fy his proceedings to the court of 
common pleas, where the action shall 
be proceeded with as if it had orig- 
inated therein, except that in all ac- 
tions under such section for any sum 
of which the justice of the peace has 
exclusive original jurisdiction, if de- 
fendant be a nonresident of the coun- 
ty, such fact shall be a ground of 
attachment in the court of common 
pleas, it was held that the legisla- 
ture did not intend to make nonresi- 
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dence of the county a ground of at- 
tachment in the common pleas court 
in those cases of which the justice of 
the peace did not have exclusive ozig- 
inal jurisdiction—Barnard v, <An- 
selm, 56 Ohio NP (N 8.) 155. 


7lL. US—Martin v James B Berry 
Sons Co, (CCARL) 88 F (2d) 857 
—Bucyrus Co v MeArthur, (DC. 
Tenn ) 219 F. 266 

Ga—Tennessee Fertilizer Co. v. 
Hand, 95 S.H) 81, 147 Ga 588 

Or—Spores v Maude, 158 P. 169, 81 
Or il 

6 CJ. p 93 notes 5, 6. 


72. New York Casualty Co. v. Law- 
son, 24 8.W.(2d) 881, 160 Tenn. 
829—6 C.J. p 93 note 7, p 94 note 8. 

Causes or demands authorizing at- 
tachment in equity see supra § &. 


Attachment both at law and in equity 

A. plaintiff who has attached a par- 
ty’s effects, both at law and equity, 
may dismiss his attachment at law 
and proceed in equity.—Nichaus v. 
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statute,7® and the statute will be strictly con- 
strued.74 


If the demand is purely legal, a bill will not lie 
where the remedy by attachment at law is ade- 
quate,7§ and the doctrine that the court of equity 
should take jurisdiction in analogy to the proceed- 
ing at law can be applied only where the demand 
is equitable or there is some special ground for 
equitable interference.76 


Procedure. Where attachment in equity suits is 
pernussible under the statutes, the procedure there- 
in must be in accord with that of the chancery 
court, and statutes regulating attachments at law 
do not apply.77 


Retention of jurisdiction for complete rehef. If 
the court obtains jurisdiction for the purpose of 
issuing the attachment, it will retain jurisdiction for 
all purposes 78 


§ 98. Venue 


a In general 
b. Nonresident defendant 
ce. Change of venue 


a. In General 


The proper venue for an attachment proceeding Is 
ordinarily In the county In which a resident defendant 
resides, or under some statutes In the county wherein 
his property Is located. 

In order to give jurisdiction an attachment on 
the property of a resident must be issued where 
defendant, or one of the defendants, resides or may 
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be found, or where he has property,’® and a writ 
of attachment issued from the wrong county will 
be void,®9 although in some jurisdictions the gen- 
eral venue statute fixing the venue in county of 
defendant’s residence does not apply to actions com- 
menced by attachment.®! 


Where there is personal service or defendant is 
not a nonresident, the statutes fixing the venue 
of actions in the county of defendant’s residence 
or where he may be found, or at the place where 
the contract is to be performed, are held to control, 
notwithstanding property subject to seizure may be 
situated elsewhere,®2 and the fact that property is 
attached in another county will not give the courts 
of the latter county jurisdiction, when defendant 
is served with process.88 Under other statutes, 
however, the presence of property in a county fur- 
nishes sufficient basis for suing there without re- 
gard to the residence of defendant. If grounds for 
the attachment exist, the seizure of the property 
gives jurisdiction, and an attachment suit, in a 
county in which the property of defendant in the 
possession of a third person 1s attached, is not 
removable to the county of defendant’s residence, 
even though such defendant is a freeholder of the 
county of his residence 85 


A writ cannot be sued out to attach property in 
a foreign county, beyond the territorial jurisdic- 
tion of the court, unless there is an attachment of 
property within the county where the swt is 
brought, or personal service on defendant within 
the county to give the court jurisdiction,®¢ or un- 


C B Barker Const. Co, 186 S W. Act, | Te. McHaney v Cawthorn, 4 Heisk }80. Ledger Co v. Tweedy, (CCA 


135 Tenn 382. (Tenn ) 508. 


¥3. Martin v James B Berry Sons’|79. Erewster v Emlet, 122 So 54, 


Tex) 69 F (2d) 198—6 CJ pn 95 
note 20 


Co, (CCARI.) 88 F.(2d) 857— 
@¢cCJ. p 94 note 9. 


Hz contractu 

The jurisdiction conferred on the 
equity courts to issue a writ of at- 
tachment is lmuited to suits where 
the cause of action 1s one ex contrac- 
tu, and such jurisdiction does not ex- 
ist where the cause of action 18 ex 
delicto—Piedmont Grocery Cov. 
Hawkins, 98 SE 152, 88 WVa 180— 
6 CJ. p 94 note 9 [e] 


74 Mabie v. Moore, 84 S.H 788, 75 
W.Va. 761. 


76. Peyton v. Cabell, 25 WVa 640. 


76. Ala-—-Smith v. Moore, 35 Ala. 
76. 

W Va—Sims v. Charleston Bank, 3 
W.Va. 416. 

6 CJ. p 94 note 11, 


77. Inman v Travelers’ Ins, Co, 121 
So. 107, 153 Miss 405, motion to re- 
tax costs overruled 122 So. 537, 154 
Miss. 611. 


168 La 826—6 CJ p 95 note 19. 


Property carried into county 

Where plaintiff sued resident de- 
fendant in a county wherein defend- 
ant did not reside, plaintiff could not, 
in the absence of any express author- 
ization to such effect, subject proper- 
ty of defendant to attachment in the 
county wherein the suit was brought, 
by hauling property of defendant into 
such county, under a hauling con- 
tract, merely for the purpose of lay- 
ing venue in such county —Johngon 
v. Fuqua, 148 So. 4223, 25 Ala.App 292, 
certiorar1 denied 148 So. 424, 227 Ala 
76. 


Change of boundary after levy on 
land 


After a court has obtained juris- 
diction by an attachment of real es- 


81. Henderson v. Alabama Auto Co., 
96 So 627, 209 Ala 482—Rogers v. 
C HB Green Motor Co, 118 So 641, 
22 AlaApp 168—6 C.J. p 96 note 
25 [a]. 

8&8. Barnard v. Anselm, 5 Ohio NP. 
(NS) 155—6 CJ p 96 note 23. 
83. Chevallier v. Williams, 2 Tex. 

239—6 C.J. p 96 note 24. 


4 Clark v. Louisville & N. R Co., 
180 So. 802, 158 Miss 287—6 CJ. p 
96 note 25. 

S5&. Clark v. Louisville &@ N R Co, 
supra. 

8& La—Tatum vy. 
La App 91 

Mo App —Trinidad Asphalt Mfg. Co. 
v. Standard Oil Co., 258 S.W. 64, 
214 Mo App. 1165. 


McWilhams, 7 


tate within the county, a change of | § CJ- p 89 note 76 [o], p 96 note 26. 
county lines, putting the attached | Authority restricted to particular 


property outside the county, does 
not defeat the jurisdiction —Tyrell v. 
Rountree, (CC Tenn.) 24 EF Cas.No. 
14,318, 1 McLean 95. 
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county 
Under a statute requiring the clerk 
“to issue a writ of attachment to be 
directed to the sheriff of his county,” 
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less where defendant, at the time suit is begun, is 
removing his property from the county and the 
officer may pursue 1t 87 Where, however, jurisdic- 
tion over defendant has once been properly ob- 
tained, writs may issue against him to other coun- 
ties where he has property, or against codefendants 
wn the counties of their residence, or where they 
have property,®8 and the fact that the property m 
the county where the action is brought 1s subse- 
quently exhausted in satisfying prior attachment 
liens aoes not invalidate the attachment 1n the other 
county.89 

An attachment suit against joint defendants must 
be brought in the county wherein one of them re- 
sides;®99 and under a statute requiring an attach- 
ment to be issued in the county in which defend- 
ant resides, it is sufficient that one of joint de- 
fendants resided and was served in the jurisdic- 
tion of the court from which the attachment is- 
sued.91 


Absconding debtor. Where a debtor absconds, it 
has been held that the proper place in which to 
bring attachment proceedings is m the county from 
which the debtor has removed, and in which he 
has his property,®* or in the county through which 
the debtor is privately passing or wherein he is 
hiding at the time of :ts issue.93 


b. Nonresident Defendant 


Where the defendant Is a nonresident, an attach- 
ment should generally be brought in a county in which 
he has property. 

In the case of nonresident defendants, statutes 
very generally require attachment proceedings to be 
brought in any county in which the property of 
defendant may be found,® and in the absence of a 
permissive statute, a court of the county where a 
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cause of action arises cannot issue an attachment 
writ where defendant is a nonresident and his only 
property in the state is situated in another coun- 
ty.°5 Under some statutes, however, where defend- 
ant is a nonresident, attachment proceedings may 
be brought in any county in the state and the writ 
may be served in any county in which he has 
property.96 7 

Where one of two defendants resides in the cour- 
ty in which sumt is brought, the court of that 
county can issue an attachment on the property in 
another county of the other nonresident defend- 
ant.97 


ce. Change of Venus 


The parties to an attachment proceeding may consent 
to a change of venue. 


By consent of the parties an attachment suit may 
be transferred from one county to another ,98 and 
such a change of venue carries the whole cause 
and every incident belonging to it to the court to 
which it is transferred 99 Where, however, the 
proceedings are brought in the wrong county and 
the court has no jurisdiction, a change of venue to 
another county will confer no jurisdiction upon the 
court there! and if the attachment issues before 
the action is transferred to the proper county it is 
void? 


§ 99. Objections and Waiver Thereof 


Objection to Jurisdictional defects or omissions In the 
proceedings may be ralsed at any time, but objections to 
mere irregularities therein must be raised at the proper 
time. 

Where, through some fatal defect or omission 


in the proceedings, the court has not acquired ju- 


risdiction, the objection may be raised at any stage 


of the cause,? or even collaterally. On the other 
hand, where the defects are considered mere ir- 


when certain prerequisites were com- 
plied with, a counterpart writ run- 
ning into another county, wsued by 
the clerk, is without authority and 
can give no jurisdiction of the per- 
gon or property of defendant —Smith 

v Block, 7 Ark. 858 

e7. TDll—House v. Hamilton. 43 Tu 
186 

Kan—Taylor v. Carney, 4 Kan 542. 

ss. La—Tatum v. McWillams, 7 
Le App. 81. 

Mo—tTrinidad Asphalt Mfg Co. V. 
Standard Oil Co, 258 SW 64, 214 
Mo App. 115—State ex rel. Leahy 
v. Barnett, 180 SW. 458, 198 Mo. 
App. 36 

6 CJ. p 97 note 28. 

&. Platt, etc, Refining Co v. Smith, 
10 Ohio Dec (Reprint) 424, 21 Cine. 
Bul 183, 

80. Boorum vy. Ray, 73 Ind 161 


81. Colher v Hanna, 17 A 1017, 71 
Md 263, affirming 17 A. 390. 

92. Neb—Smith v. Johnson, 62 NW 
217, 48 Neb 754—Gandy v. Volly, 
52 N.W 376, 34 Neb 536 

N C—Skinner v Moore, 19 NC. 138, 
30 AmD 155. 


93. Barnett v. Darnielle, 3 Call (7 
Va) 413. 


94 Barnard v. Anselm, § Ohio N.P. 
(NS) 155—6 CJ. p 85 note 21. 


meal property 

An attachment on the real property 
of a nonresident must issue from the 
court of the county where the prop- 
erty 18 located, and an attachment 


96. Gaston v. Jackson Nat Bank, 
168 SB. 265, 46 GeApp. 106 

97. Clements Vv. Utley, 98 N.W. 188, 
91 Minn. 362. 

9S Weasinger v. Mausur, etc, Impl. 
Co, 21 So 1757, 75 Miss 64—6 C.J. 
yp 97 note 80, 


96. Ex parte Haley, 12 SW 667, 98 
Mo. 150—6 C.J. p 97 note 30 [bj]. 


L. Booram v Ray, 72 Ind 151—6 C. 
J. p 97 note 3L 


@& Wasson v Millsap, 30 NW. 613, 
70 Iowa 348 


3 Ala—Dew v. State Bank, 9 Ala. 
828 


from any other county 1s void— | Md—Bruce v. Cook, 6 Gill & J. 346. 


Wright v. Ankeny, (DC.Wash) 217 
F. 988. 


95. Winfree v. Mann, 153 8.5. 837, 
154 Va. 688. 
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6 C.J. p 97 note 88. 


4& Mudge vy. Steinhart, 30 P. 147, 78 
Cal 34, 19 AmS.R. 17—6 CJ. 5 
97 note 34. 
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regularities, and the parties are before the court, 
they must raise the objection at the proper time and 
in appropriate form,5 and the lien of the attach- 
ment cannot be displaced by showing such irregu- 
larities in the process as would have entitled de- 
fendant in the writ to abate it on plea.6 Also, such 
an attachment cannot be attacked collaterally.” 

A subsequent attaching creditor cannot object to 
the jurisdiction if the attachment defendant does 
not.§ 

Effect of irregulatities in progress of action. 
After compliance with the preliminary steps which 
lead to the acquirement of jurisdiction by the ac- 
tual seizure of the property, irregularities in the 
further progress of the cause will not render the 
judgment void.? 


§ 100. Authority and Duty to Issue Writ 


a. Authority to issue writ 
b. Duty to issue writ 


a. Authority to Issue Writ 
(1) In general 
(2) Issuance by officer other than one 
before whom returnable 


(1) In General 


The authority to issue an attachment must be found 
(In the statute. 


The authority to issue an attachment, like the 
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jurisdiction of the court over such proceedings, 
must be found in the statute. Unless there 1s 
authority in the statute, there is no power to issue 
the writ, and such authority as the statute confers 
must be strictly pursued.1° The officers usually des- 
ignated by statute to issue the writ are judges,11 
justices of the peace,!4 and, as noted later in this 
section, clerks of the court. The statutes in some 
states also give authority to probate judges to is- 
sue a writ of attachment,!8 but in the absence of 
a statute granting such authority, the probate judge 
is without authority to issue a writ of attachment.14 


Issuance by clerk of court. In the absence of 
statutory authority, a clerk of the court has no 
power to issue a writ of attachment;15 where, how- 
ever, the issuance of an attachment on proper ap- 
plication being made is a ministerial, rather than 
a judicial, act,16 where permitted by statute, he 
may issue such a writ,!7 but only in the instances 
permitted by the statute1® Where the court is 
vested with jurisdiction over attachment proceed- 
ings, and the clerk of the court is the person des- 
ignated by law to issue all process out of the court, 
it is held that the clerk is sufficiently vested with 
authority to issue writs of attachment;!9 but a 
mere broadening of the jurisdiction of an inferior 
court over attachments to the extent previously 
possessed by a court of superior jurisdiction will 
not confer upon the clerk of the lower court the 


S&S. Cherry v. Nelson, 52 NG 141— 
6 CJ p 97 note 365. 

@ Kirkmen v Patton, 19 Ala 82— 
6 CJ p 98 note 86 

7% Winchell vy McKinzie, 
975, 36 Neb 818. 


8 Payne v. Dicuss, 55 NW. 4838, 88 
Iowa 428. 


13 

N C—Spillman v. Williams, 91 NC 
483 

Ohio —Cochran v. Loring, 17 Ohio 
408—Paine vy Mooreland, 15 Ohio 
485, 46 Am D 6585. 

6 C.J. p 98 note 87 


16. Ferson v Armour & Co, 174 N. 
W 425, 103 Neb 809—6 CJ. p 98 
note 48. 

1L. Md—Durickson v. Showell, 28 A. 
896, 79 Md 49 

Web —Reed v. Bagley, 38 NW. 827, 
24 Neb 33832. 

Va—Myers v. McCormick, 
427, 109 Va. 160. 

6 CJ. p 99 note 44. 

Supreme court judge or county judge 
In Nebraska, neither the county 

judge nor the judges of the supreme 

court can allow an attachment im an 
action pending in district court when 

@ judge of that court ls present 

the county where the action is pend- 


53 N.W 


63 S.E. 


ing and is capable of acting —Ferson 
v Armour & Co., 174 NW. 425, 103 
Neb 809 


12. Merriman v Sarlo, 37 8.W 879, 
68 Ark 151—8 CJ p 99 note 465. 

Attachment proceedings before jus- 
tices of the peace see Justices of 
the Peace § 77 [85 CJ. p 590 note 
14p 602 note 85] 


13% Reed v. Bagley, 38 NW. 837, 
24 Neb 3382—6 CJ. p 99 note 44 
[b] (1), (2). 


Statute valld 

The provision in the organic act of 
Oklahoma conferring on the supreme 
court and district courts “chancery 
as well as common-law jurisdiction” 
does not give such courts exclusive 
jurisdiction to issue attachments, so 
as to render void an act of the legis- 
lature authorizing the probate judge 
to issue attachments, for the issuance 
of attachments under the Oklahoma 
statutes 18 a ministerial, and not a 
judicial, act-——Central L & T. Co v. 
Campbell Commn Co, 19 SCt 846, 
178 US 84, 438 LEd. 628, reversing 
49 P. 48, § OkL 396. 


14 Noyes v. Phipps, 63 P. 659, 10 
Kan App 580 

18. Morris v. Davis, 4 Sneed (Tenn ) 
452—6 C.J. p 99 note 48 [k], [m], 


[n]. 
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16. Reyburn v Brackett, 2 Kan 221, 
88 AmD 467. 
Duty ministerial 
The duty of a clerk of court In 1s- 
suing @ writ of attachment is min- 
isterial-—Adams v Hosmer, 66 NW 
1051, 98 Mich. 61—6 CJ. p 99 note 48 
[2]. 


17. Tenn—Campbell v. Brady, 11 8 
W (2d) 687, 158 Tenn 98 

Tex—Byers v Brannon, (Civ App ) 
19 SW 10981—Bull v_ Forest, 1 
White & W Civ Cas Ct App. § 179 

6 CJ. p 99 note 48 


18 Atkinson v. James, 10 So. 846, 
96 Ala 214, 


Debt due 

Where the debt wes due when the 
action was commenced, the clerk can 
make the order of attachment —Scott 
vy. Doneghy, 17 B Mon. (Ky ) 321 


General and specific attachment 

Under Code Civ Pract. § 288, the 
clerk is not authorized to issue a spe- 
cific attachment, although he may 
issue @ general attachment. Specific 
attachments are regulated by § 261, 
and the order for a specific attach- 
ment may not be made by the clerk. 
—Samples v. Rogers, 107 8.W. 222, 
$2 Ky.L 784. 


19. Shillaber v. Waldo, 1 Hawaii 31. 
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powers which had previously been committed to the | writ, the proceeding will not be void for want of 
clerk of the higher court.20 jurisdiction, although the officer errs in his judg- 


(2) Issuance by Officer Other than One be- 
fore Whom Returnable 


Uniess a statute so authorizes, a writ of attachment 
cannot be issued by an officer of one court returnable in 
another. 


In the absence of statutory authority an officer 
of one court may not issue an attachment return- 
able to another court,*1 and a general grant of 
authority to issue the writ 18 not to be construed 
to enlarge the scope of the jurisdiction of the off- 
cer upon whom the power is conferred 22 Under 
some statutes, however, the power to issue the writ 
of attachment 1s often conferred upon officers and 
judges other than those before whom the writ 1s 
made returnable,?3 and in such case it 18 smmaterial 
that the officer issuing the writ would not have ju- 
risdiction, in his judicial character, of the subject 
matter of the cause.*4 


b. Duty to Issue Writ 


Where the issuance of an attachment on @ proper ap- 
plication Is purely a ministerial act, on a proper ap- 
plication the judge or officer is under a duty to issue the 
writ. 


When the evidence which entitles one to an at- 
tachment 1s presented to the proper officer, and 
where the issuance of the writ under such circum- 
stances is a ministerial, rather than a judicial, act, 
he is not concerned with the validity or justice of 
the cause of action, but should issue the wrt with- 
out reference to such an inquiry.25 Where the 
moving papers fairly call for the exercise of judg- 
ment on the part of the officer who is to grant the 


20. Stevenson v. O'Hara, 27 Ala 362126. Lick v. Madden, 25 Cal, 203—6 


ment on the weight of evidence.26 The officer has 
no discretion when the affidavit which the statute 
prescribes is presented, but he must then issue the 
writ.2? If there are several applications it is the 
duty of the officer to issue the writs in the order 
im which the applications on proper papers are 
presented to him 28 


§ 101. ——— Delegation of Authority 


Under proper statutory authorization a deputy olerk 
may tissue the writ for the clerk of the court. 


Where the clerk of the court is authorized to is- 
sue writs of attachment, and under statutes author- 
izing the deputy clerk to perform the duties of the 
clerk, the writ may be issued for him by a deputy 
acting in the name of his principal.2® 


§ 102. -——~ Order for Attachment 


a. In general 
b. Form and sufficiency 


a. In General 


if an order is required by statute, it usually must be 
made before attachment can Issue, but where the officer 
issuing the writ i alec the one to make the order, he 
may in some Juriedictions Issue the writ before making 
the order. 


Where the statute contemplates or requires an 
application for a writ of attachment and an order 
of allowance by a judge, the making of the order 
is a judicial act,89 and in such cases the clerk of 
the court cannot in the first instance allow the writ, 
but there must be an order granting :t.21 On the 
other hand, where not required by statute, an order 


Clerical servant 


—§ CJ p 100 note 50 


gl. Rome First Nat Bank v. 
18 8B 296, 92 Ga 3388. 


@2. Caldwell v. Meador, 4 Ala 755 


23. Ga—wWanet v. Corbet, 13 Ga 
441 

Minn —Clements v. Utley, 98 NW. 
188, 91 Minn. 852 

Miss—Armitage v Rector, 62 Miss 
600 

¢€cJ p 100 note 56. 


a. NY—Matter of Hitch, 2 Wend 
298 

Tenn—Galbraith v. McFarland, 3 
Coldw. 267, 91 AmD 3281. 


2B. Alexander v. Brown, 2 Disn 
(Ohio) 395. 


26. Ga—Haslett v Rodgers, 33 SH 
44, 107 Ga. 239 
N Y—Matter of Faulkner, 4 Hill 598 


a7. Mayhew v. Dudley, 
(Wis) 96. 


1 Pinna 


CJ p i102 note 75 


Ragan, 20. Muinniece v Jeter, 66 Ala 222— 


6 CJ p 100 note 58 


30. Ga—Haslett v Rodgers, 33 8H 
44, 107 Ga 888 
Neb—Merchants’ Nat Bank v Jaf- 
fray, 54 N.W. 258, 86 Neb. 218, 19 
LRA 316 
6 CJ p100 note 59. 
Ghip attachment 
Plaintiff need not secure the pre- 
luminary permission of the probate 
court, in order to make a ohip at- 
tachment of the decedent’s property. 
—Coldwell v New Hngland Trust 
Co, 181i NH 677, 2828 Mass 465 
Specific attachment 
An order for a specific attachment 
cannot be regarded ag a general or- 
der of attachment where no grounds 
for either were alleged—Jord vy. 
Witty, 245 SW 846, 197 Ey. 86. 


S1. Eleine v. Nie, 11 SW. 590, 8& 
Ky 648, 11 Kyl. 583—6 CJ. p 100 


note 60. 
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A clerk of the superior court has 
no authority to issue an attachment 
sued out under the statute unless the 


order commanding the clerk to 1ssue 
the writ, he may do so as the cler- 
cal servant of the judge, but in the 
absence of such an order he cannot, 
there being no provision of law au- 
thorizing him to issue writs of this 
kind —Bates vy. Shelton, 25 SEH 16, 
99 Ga 164—6 CJ p 100 note 60 [f] 


Mquitable attachments 

As an incident to its powers with 
respect to extraordinary process, & 
chancery court may issue attach- 
ments of property. These are some 
times called equitable attachments, 
and they cannot issue except on the 
flat of a chancellor or judge Wheres, 
however, the clerk 18 authorzed to 
issue attachments, he may do s0 
without a flat—New York Casualty 
Co v. Lawson, 24 S.W (2d) 881, 168 
Tenn. 829 
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is not necessary to warrant the issuance of an 
attachment by the clerk.32 

Where the judge issues as well as grants the writ, 
it 1s not necessary that he should spread on his 
docket the order allowing 1t.88 Where the statute 
gives the clerk authority to make an order of at- 
tachment, according to some authority he may 
issue the writ directly without first granting an or- 
der on himself for its issue ;34 but it has also been 
held, where a registrar was given the authority to 
make an order and to issue an attachment, that 
an issue by the registrar, without an order on him- 
self, 1s vo1d.85 

The jurisdiction by a commissioner, to order a 
writ of attachment on the proofs, must be formal 
and precise, and must appear in the order. 


Presumption as to regularity. Where a district 
judge allows an order of attachment on a debt not 
due, the presumption is, in the absence of a con- 
trary showing, that it was made while the court 
was in session, and especially so, where the judge, 
at the time of the granting of the writ, was pre- 
siding at a regular term of the district court in 
which such action was brought.®? 


b. Form and Sufficiency 


The order granting the attachment must be sufficient 
In form to meet the statutory requirements. 


The order for attachment should be made and 
entered in the manner prescribed by statute,?® and 
show on its face the statutory requisites.29 It 
should be in writing,£9 but, under some statutes, 
it may be informal and in general terms.4! An 
order for attachment directing it to issue for the 
amount claimed in the petition is sufficient without 
specifying such amount ;42 but, where the law fixes 


#2. Abney v. Ohio Lumber, etc, Co, 
82 SE 256, 46 W.Va. 446—6 CJ. p 
101 note 64 
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the amount of the bond, it need not be fixed in the 
order for attachment45 Where not required by 
statute the order need not recite the making of 
the necessary affidavit or the giving of the under- 
taking required by law, but it is better form for it 
to do so.44 The order of a clerk granting a writ 
of attachment need not be under the seal of the 
court,#5 and, accordingly, the failure of a judge 
grarting an order to attach thereto the seal of the 
court does not render the order void. 


Mere surplusage contained in the order may be 
disregarded, and its presence in the order does 
not invalidate 1t.47 


§ 103. Disqualification of Officer 


An officer who stands In any relation of interest to a 
party applying for an order of attachment may be dise- 
qualified from granting the attachment. 


It 1s improper that an attachment should be 
granted by an officer who stands in any relation 
of interest to the party applying therefor,4® and 
where the statute prohibits any judicial officer from 
acting in a cause in which he is pecuniarily inter- 
ested, or where he has been the counsel for either 
party, such an officer, although he has authority to 
issue writs of attachment, cannot exercise such 
authority in such a cause.*9 Where, however, the 
clerk acts munisterially in the issue of a writ of 
attachment, he may issue the writ in an action in 
his own behalf.50 Where a statute prohibited sher- 
iffs from making or filmg up any process and pro- 
vided that all such acts done by them should be 
void, it was held that an attachment and levy on 
land was defeated as to persons not parties to the 
action who claimed by an intermediate conveyance 
by the owner, where the original wnt was drawn 
and issued by the deputy sheriff who served it.51 


court of the state of New Jersey, in; 1073, 97 Kan 655, rehearing denied 
the sum of one hundred thousand| 157 P 265, 98 Kan 45. 


33. Winchell v. McKinzie, 58 NW. 
975, 856 Neb 818—6 CJ. p 101 note 
61 


s%& Smith v Ruth, 209 SW 8s60, 188 
Ky. 566—6 CJ. p 101 note 63. 


35. McKenzie v. Bentley, 30 Ala. 
189. 


36. James Mitchell, Inc, v. Hreug- 
er’s Unknown Bixecutors, 163 A. 10, 
10 NJ Aise. 1176—6 CJ p 101 note 
65. 


37. Cox v Peorla Mfg. Co, 60 NW 
938, 42 Neb. 660 


388 Howell v. Muskegon Cir. Judge, 
50 NW. 808, 88 Mich. 369 


Form of order defective 

An order for a writ of attachment 
stating merely that the writ of at- 
tachment issue out of the supreme 


dollars to be awarded to the plaintiff, | go Kleine v Nie, 11 SW 6590, 88 


18 insufficient, where it does not 
award the writ against the goods and 
lands, rights and credits, moneys and 
effects, of defendant, as required by 
statute.—Henry v Freeman, 145 A. 
107, 7 NJ Alisc 2638. 


39. Hisor v Vandiver, 85 A. 181, 88 
NJ Law 483—Hufty v Wilson, 74 
A. 137, 78 NJ Law 241 


40. Loeb v. Smith, 3 SH. 458, 78 
Ga. 504-6 CJ. p 101 note 66. 


4l. Howard v. Jenkins, 5 Lea 
(Tenn) 176—€ C.J. p 101 note 67. 


Omission in order immaterial 

The fact that an order of attach- 
ment directed to a sheriff omits the 
words “in your county,” required by 
statute, does not make the order fa- 
tally defective since the sheriff could 


Ky 642,11 Ky L. 688. 

43. Meyer v. Cole, Mann Unrep Cas. 
(La.) 376. 

44. Tessier v. Crowley, 20 NW. 264, 
16 Neb 369. 

45. Seeligson v. Rigmaiden, 87 La. 
Ann 732 

46. Winchell v. McKinzie, 58 N.W. 
975, 35 Neb. 813 

47. McCoy v. Boyle, 10 Md 391. 

48. Hurd v. Jarvis, 1 Pinn (Wis.) 
475—6 CJ. p 102 note 69. 


42. King v. Thompson, 59 Ga 380— 
Wilkowski v Halle, 37 Ga. 678, 95 
Am D. 8374—6 CJ p 102 note 70. 


50. Hivans v. Htheridge, 1 SH. 683, 
96 NC. 42. 


only execute the writ in his own/|&l. Smith v. Saxton, 6 Pick.(Mass ) 


county.—Schultz v. Stiner, 
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155 P. 


483. 
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B. AFFIDAVITS AND APPLICATION 


§ 104. Necessity 


a In general 
b. Verified pleading as substitute 
c. New or additional affidavits 


a. In General 


Plaintiff who seeks an attachment fs generally re- 
quired to set forth his basis for an attachment In a 
proper affidavit or petition. 

The statutes very generally require, as a basis 
for the issuance of a writ of attachment, an affi- 
davit on behalf of plaintiff setting forth the basis 
of his claim to avail himself of this process. Where 
such a requirement exists, such an affidavit is e¢s- 
sential,53 constituting the jurisdictional basis of 
the proceeding,53 and if there is no sufficient affi- 
davit, the writ of attachment and all subsequent 
proceedings, orders, and judgments based thereon 
are absolutely void,54 and subject to collateral at- 
tack 55 In some instances, however, an attachment 
may issue without affidavit, either under a statute 
expressly dispensing with it in a particular case,5¢ 
as, for example, where the action 1s brought by the 
state,5? or under a statute authorizing an attach- 
ment without requiring an affidavit.58 Also, where 
it 1s the levy of the attachment which gives the 
court jurisdiction over the property of a nonresi- 


sa. US—Sandusky Cement Co. 7. 4./5% US—Clereland & Western Coal 


dent defendant, a failure to make the affidavit will 
not defeat its jurisdiction, where the writ of at- 
tachment has been issued and levied on defendant’s 
property.5° 

The affidavit is a part of the record,®9 and it has 
been held that if no affidavit appears in the record 
no evidence is admissible to prove that one was 
made,61 except, perhaps, in the case of loss or 
destruction.62 The mere absence of an affidavit 
from the record, however, cannot be made the 
ground of an objection in a collateral proceeding, 
where it appears that there was in fact an afh- 
davit 68 


Separate petition. Under a statute providing 
that, if attachment 18 sought subsequent to the com- 
mencement of the principal action, “a separate pe- 
tition must be filed,” a separate petition is essen- 
tial, an amendment to the petition in the original 
action being insufficient, and the word “must” in 
such statute cannot be construed as “‘may.”64 


b. Verified Pleading as Substitute 


[In some Jurisdictions plaintrif may set forth hie basis 
for an attachment in a properly verliied complaint. 


In some jurisdictions, if facts sufficient to justify 
the issuance of a writ of attachment are alleged 


grant the attachment—Strothar v. 


R Hamilion & Co. (DCOhio) 378 
F. 596 

Ky —Smith v. Dungey, 199 S‘W. 777, 
178 Ky 702—Kerr v. Smith, 6 B 
Mon 652 

Mont —Continental O1ul Co v Jame 
son, 164 P 727, 5% Mont. 466 

§C—Skalowsk: v Joe Fusher Inc, 
149 SH 340, 152 SC. 108, 65 AL. 
R 1437. 

Tenn —Campbell v. Brady, 11 SW. 
(2d) 687, 158 Tenn 98 

Tex—Faimers’ Nat Bank of Ste 
phenville v Daggett, (Com App ) 
2 SW (2d) 834, affirming Daggett 
v. Farmer's Nat Bank, (Civ App ) 
269 SW. 198. 

Wash —Tahoma Finance Co v Shan- 
non, 244 P 271, 188 Wash 90. 

6 C.J. p 102 note 77. 


33. Ga—Nix v. Citizens’ Bank of 
Moultrie, 130 SH 697, 34 Ge.App 
546 

Okl—Beam v. Berryman, 293 P 6550, 
146 OkL 94. 

W Va—O'Brien vy. Pope, 114 8H 289, 
91 W.Va. 590. 

6 C.J. p 108 note 78. 


Dissolved on motion 

Affidavit for attachment being ju- 
medictional, without it attachment 
should be dissolved on motion— 
Beam v. Berryman, 293 P. 650, 146 
OklL, 94. 


Co v J. H Elliman & Sons Co, 
(D C.Ohi0) 245 E 200 

Ky —Howard v. Howard, 39 S W (2d) 
245, 239 Ky 160 

Ohio —Barnard v Auselm, 5 Ohio N. 
PCNS) 1656 

Pa—McBEride y. Bartol, § Pa Dist. & 
Co. 71 

Tenn —Campbell v. Brady, 11 8.W. 
(24) 887, 158 Tenn. 98. 

6 CJ. p 103 note 79. 


Appearance immaterial 

An attachment not based on an affi- 
davit and bond is void, and the de- 
fect 1s not cured by defendant’s ap- 
pearance and interposition of a ples. 
—Tyson Vv. Hamer, 3 Miss. 669. 


55. Duxbury v. Dahle, 81 NW 198, 
78 Minn 427, 719 AmBR. 408—6 
CJ p 158 note 99 [2]. 


56. Lewis v. Ouinker, 2 Mete (Ky.) 
284. 


AMdavit or testimony . 
Under a statute providing that en 
attachment may be issued, on the 
petition of the creditor, supported by 
“emdavit, or testimony if he can con- 
trol the same,” if the affidavit is 
void as an affidavit verifying the pe- 
tition, the judge may consider it as 
sufficient “testimony” in support of 
the allegations of the petition, and 
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Southern States Phosphate & Ferti- 
izer Co, 125 8H 786, 38 Ga App 314 


reacts not excusing efidavit 

Where, by siatute, 1t was provided 
that a judgment creditor beginning 
equitable proceedings after an execu- 
tion returned of “no property found” 
may have an attachment without af- 
fidavit, it was held that the mere 
statement that execution was issued 
and returned with a “no property 
found,” is not sufficient to allow the 
attachment without an afiidavit— 
Maddox v. Fox, 8 Bush (Ky.) 402 


SY. Hh parte McDonald, 76 Ala 603. 


5B. Hverly vy. Rowland, 1 Pearson 
(Pa.) 313 


50. Hester v. Baskin, (Tex Civ App.) 
184 8'W. 726 


60. Caldwell v. People’s Bank of 
Sanford, 75 So 848, 73 Fla. 1165— 
6 CJ. p 103 note 80. 


61. Bond vy. Patterson, 1 Blacixt. 
(Ind.) 84 

6a. Bond v. Pattergon, supra. 

oe. Us.—Biggs v. Blue, (CC Ohic) 


3 F Cas.No 1,403, 5 McLean 148. 
Mo.—Sloan vy. Mitchell, 84 Mo. 646 


eo. A. D. Fletcher & Son v. Gordon, 
(Iowa) 259 N.W. 204 


§ 104 


in a duly verified bill or petition, the writ may 1s- 
sue without a separate affidavit setting forth such 
facts.65 In such a case the complaint must be 
duly verified, and if the facts are only set forth 
without verification, and there 1s no affidavit, an 
attachment cannot issue.£6 


c. New or Additional Affidavits 


After a proper and sufficient affidavit has been filed, 
plalntrif Is ordinarily not required to file a new or addi- 
tional affidavit In order to obtain another or second at- 
tachment. 

Under permissive statutes, where one sufficient 
affidavit is made and filed, it is not necessary to 
make or file new or additional affidavits, in order 
to issue writs to different counties,67 or where a 
second attachment is rendered necessary because 
of failure to serve the summons within a prescribed 
time after the first was granted®§ or after it has 
been vacated,69 or upon the revivor of an action 
by the personal representative of a plaintiff who 
died before service of the writ72 So, also, where 
several orders of attachment may be issued at the 
same time, or in succession, a single affidavit will 
be sufficient,”1 although it in no way affects the 
proceedings that a second unnecessary affidavit was 
presented or filed.72 Where property has been 
seized under the original writ, and a second or alias 
writ is issued for the purpose of summoning de- 
fendants, under some statutes a new affidavit is 
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not required,72 and it has been held that the same 
affidavit may be read in support of applications by 
separate defendants for attachments against the 
same absconding debtor.74 If the affidavit sets 
forth sufficient facts to authorize the issuance of 
the writ and of an order of publication both the 
writ and the order may be granted without the 
filing of another affidavit 75 


Under some statutes an additional affidavit 1s 
required so as to enable the court to determine 
the amount for which the levy must be made,76 
but a failure to file this affidavit is a mere irregu- 
larity, affecting only the levy, and may be waived 
by a general appearance.?7 


§ 105. Accompanying Pleadings 
If required by statute, a declaration or complaint 
must accompany the affidavit. 

Where the statute requires that plaintiff shall 
file or present a complaint or declaration, or that 
it shall accompany the affidavit, noncompliance with 
the requirement is fatal,?8 but no declaration or 
complaint need be presented or filed in the absence 
of a requirement to that effect.79 The complaint 
or declaration, where required or necessary, must 
be sufficient with respect to the statement of facts 
and allegations to justify the issuance of a writ of 
attachment, and it is sufficient if it does so 80 
Where, however, the statute does not require that 


65. Smith v Dungey, 199 SW 777, 
178 Ky 702—6 CJ p 108 note 885. 

Verified pleadings as affidavits gen- 
erally see Affidavits § 1b (2) 

66. Appleman v. Lynch Nat. Bank, 
298 SW. 1097, 221 Ky. 415 

67. Simpson v. Hast, 27 So 436, 124 
Ala 298 

68. Mojarrieta v Saenz, 80 N Y. 647, 
68 How Pr. 505 


69. Acker v Jackson, 8 How Pr (N. 
S)(N.Y) 160. 

70. Rhenbottom v. 
491 

71. Thompson v_ Stetaon, 17 NW. 
868, 15 Neb. 112 

72. Wharton v. Conger, 17 Miss 510 


73. Van Benschoten v Fales, 85 N. 
W 476,126 Mich 176. 

74. Hallock v. Van Camp, 8 N.Y8. 
588, 55 Hun 1. 

76. Avery v. Good, 21 SW. 8165, 114 
Mo. 290—Burnett v McCluey, 4 8 
W 694, 92 Mo 230—Bray v. Mar- 
shall, 75 Mo 827 

76. Corona Coal, ete, Co. v. Lucas 
EH Moore Stave Co., G5 So 651, 186 
Ala 598—6 CJ p 104 note 965. 


77. Corona Coal, etc, Co vy. Lucas 
BH. Moore Stave Co, supra. 


Sadler, 19 Ark 


78. Ala—Corona Coal, etc, Co. v 
Lucas BH Moore Stave Co, 65 So 
51, 186 Ala. 598—Jones v Howard, 
42 Ala 488. 

Miss —~Beck v. Irby, 86 Miss 188. 

Separate petition mandatory 
Where it 18 provided by statute 

that a separate petition “must” be 

filed 1n order to justify an attach- 
ment after the commencement of the 
action, such & provision 1s mandatory 
and necessary to the jumsdiction of 
the court, the word “must” as used in 
the statute not being equivalent to 

“may”—Andrew v. Muller, (Iowa) 

263 NW. 845, modified on other 

grounds and rehearing denied 266 N 

W. 716—A D. Fletcher & Son v. Gor- 

don, (Iowa) 259 NW. 304 


79. Winchell v. McKenzie, 68 NW 
975, 35 Neb 813—86 CJ. p 104 
note L 


8. Wd—Gull 
Surgeons’ Bldg, 
Md 394 

N 'Y.—Fraser v Copake Lake Pure 
Ice Corporation, 216 N.YS. 496, 
127 Musc 810 

§C—Haley v Nox-Glare Shield Co., 
148 SH 718, 151 §.C 97%. 

instific.ent 
Where the complaint was insuffi- 
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v. Physicians’ and 
138 A. 674, 153 


cient to support the action, the writ 
of attachment fell with the com- 
plant —Syrett v Stnmckland, 261 P. 
484, 86 CalApp 623 


Bxhibits annexed 

‘Where exhibits annexed to, and in- 
corporated in, the complaint furnish- 
ed some allegation of fact as to the 
damage, the papers were not jurisdic- 
thonally defective, as against a mo- 
tion to vacate warrant of attachment 
—Jones v Obcanska Zalozna V Kar- 
line, 212 NYS 557, 126 Misc 806, af- 
firmed 214 N Y.S. 860, 216 App Div. 
704 


Frremature filling 

A complaint in attachment before 
the maturity of the debt 1s insuff- 
cient, unless it shows on its face the 
reason for its premature filing — 
Jobnson v. Mueng, 137 P. 126, 76 
Wash 626. 


Tender of stock before trial 

Where plaintiff suing to recover 
the purchase price paid for atock, on 
the theory of rescission for fraud, 
failed to show a tender of such stock 
before trial, his complaint did not 
state a cause of action sufficient to 
sustain an attachment—Fraser v. 
Copake Lake Pure Ice Corporation, 
216 NYS. 496, 137 Muse, 810. 
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a complaint stating a cause of action accompany 
the affidavit, where the affidavit and bond for at- 
tachment are sufficient, the fact that the petition 
is subject to general demurrer will not render the 
attachment void.82 

In some jurisdictions an affidavit containing the 
requisites of both an affidavit and a complaint will 
dispense with the requirement of a separate com- 
plaint,52 or the absence of a complaint under such 
circumstances will be regarded as a mere irregu- 
larity curable by amendment.%8 


§ 106. Who May Make 


If an affidavit Is required, it must be made by the 
person designated by statute. It usually, under the 
statutes, may be made by plaintiff or his agent. 

In view of the fact that attachment is a statutory 
proceeding, the statute, of course, determines who 
may make the affidavit, if any be required. Gen- 
erally, plaintiff may show the facts on which he 
bases his right to an attachment by his own aff- 
davit, or by the affidavit of his agent, attorney in 
fact or at law, or of others having knowledge of 
the facts.84 The propriety of an affidavit by an 
attorney in an attachment proceeding has been 
questioned, however,®5 and where the statute ex- 
pressly requires the affidavit of plaintiff, no affida- 
vit other than that of plaintiff will authorize the 
attachment.86 


A usual statutory ground for allowing an afh- 
davit by an attorney or agent is the absence,®* 
or disability,88 of the principal. Where plaintu:ffs’ 


Sl. Finley v. Pew, 205 P 810, 314, 
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for an attachment, it was held that 
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absence from the county was assigned as the rea- 
son for an affidavit by their attorney in an attach- 
ment proceeding, and it later appeared that one 
plaintiff was actually in the county, the attachment 
was void, even though the attorney believed that 
all the plaintiffs were absent from the county ®9 


While all plaintiffs in the principal action need 
not join in the attachment proceedings, under some 
statutes, each plaintiff who claims the benefit of 
the attachment must join in making the affidavit,®° 
although under other statutes one of several plain- 
tiffs 1s competent to make the affidavit in behalf 
of all.91 


Subsequent ratification. Where the statute per- 
mitting an agent to make the affidavit contemplates 
the existence of the relationship of principal at 
the time the afhdavit is filed, an affidavit filed by 
an unauthorized agent cannot sustain the attachment, 
even though it is subsequently ratified by pla:ntzff.9? 


§ 107. Who May Take 


An affidavit for an attachment can only be taken 
before an officer designated by statute, or, in the absence 
of such designation, before an officer invested with the 
power of administering oaths. 

If the statute does not prescribe the officer before 
whom the affidavit shall be sworn, it may be taken 
before any officer acting within his jurisdiction and 
invested with the power to administer oaths;9* but 
if the statute expressly provides before whom it 
may or may not be verified it will be of no avail 
unless sworn to before the qualified officer.94 


90. Butler v. Nail, (Tex Civ App) 


28 Wyo 842, rehearing demed 206 
P. 148, 28 Wyo. 342—6 CJ. p 104 
note 2. 

82. Ark—Sannoner v. Jacobson, 14 
SW. 468, 47 Ark. 81—Kurtzs v 
Dunn, 86 Ark 648. 

Ind—Dunn vy Crocker, 22 Ind. 324 

Ind T—Handley v Anderson, &2 8.W 
716, 6 Ind T 186. 

6CJ p 104 note 98. 


& Lehman v. Lowman, 8 SW. 187, 
60 Ark 444—6 CJ. p 104 note 99 


64. Butler v. Nail, (Tex Civ App ) 
36 SW (2d) 307, affirmed Nail v 
Compton, (Com App) 55 S'W.(2d) 
1028—6 CJ. p 104 note 4. 

&. Foulks v Falls, 91 Ind. 816. 

* —oo v. Webster, 3 Metc 
7 


Va—Mants v Hendley, 2 Hen. & M 
(12 Va) 808. 


4fidavit by agent allowed 

Where it was required by statute 
that “complainant or complainants, 
or some one of them,” should make 
the necessary oath m a proceeding 


7CJ.8.—18 


such statute would not be construed 
so as to exclude an affidavit by an 
agent of the parties, especially in 
view of the general statutory decla- 
ration that the “attachment law 

- Shall not be rigidly construed ” 
—Flake v. Day, 22 Ala 182 


87. Moore v. Gordon, (La App) 158 
So 485—6 CJ. p 104 note 4 [1], 
p 105 note 7. 

Statute not changiig rule 
In Louisiana, the requirement that 

an attachment shall issue only on the 

oath of the petitioner himself, unless 

he is absent, 18 not repealed by a 

provision in the Pleading and Prac- 

tice Act to the effect that plendings 
may be verified by the attorney “in 
all cases” and hence an affidavit may 
not be sworn to by his attorney 
where plaintiff himself 12 1n the par- 
ish—Bass v Baskowitz, 129 So. 201, 
170 La 779. 


86. Schneider v. Vercker, 11 La Ann 
274 


so. Harbour-Pitt Shoe Co. v Dixon, 
60 SW 186, 22 Ry L 1169. 
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86 SW (2d) 307, affirmed Nail v. 
Compton, (Com App) 55 S W (24) 
1028 

61. US—Birch v. Butler, (CCDC) 
3 F Cas No 1,425, 1 Cranch CC 819. 

N Y —Acker v. Jackson, 8 How Pr (N. 
S) 160. 

6 CJ p 105 note & 

92. US—Johnson v. Johnson, (CC. 
Ky) 81 F 700 

La—Grove v Harvey, 12 Rob. 221. 


93 Harbour-Pitt Shoe Co vy. Dixon, 
60 SW. 186, 22 Ky L. 1169—6 CJ. 
p 107 note 20 


94. Campbell v Brady, 11 S'W.(2d) 
687, 168 Tenn 98—6 CJ. p 108 note 
21 


Clerk of court 

(1) In Georgia, a clerk of the su- 
perior court, although having power 
to administer oaths generally, is not 
permitted to take an affidavit in at- 
tachment —-Falligant v Blitch, $1 §S. 
H 1057, 19 Ga App 675—6 C.J. p 107 
note 20 [ce] 


(2) The clerk, however, may verl- 
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Where it appears that the affidavit was made in a 
county where the officer had jurisdiction to take 
oaths, it 1s sufficient, even though the caption states 
that it was made in another county 95 


In the absence of a statute requiring it, the afi- 
davit need not necessarily be taken before the off- 
cer issuing the writ.96 

Under a statute providing that the officer before 
whom depositions are taken must not be a relative 
or attorney of either party or otherwise interested 
in the event of the action or proceeding, an affida- 
vit in attachment cannot be made before a notary 
public who is the attorney for one of the parties in 
the action,®9?7 and the fact that on objection another 
attorney is substituted for him to represent plain- 
tiff m the proceedings does not validate the afi- 
davit 98 Under such a statute, however, a clerk 
of such attorney, not otherwise interested, 1s not 
disqualified.99 Where there 1s no statute disqual- 
ifying the attorney of an interested party from tak- 
ing the affidavit in an attachment proceeding, al- 
though it may be improper for the attorney who 
is a notary to swear his client to such affidavit,1 
it is, nevertheless, not a nullity.? 

De facto officer. An oath administered by a no- 
tary who has failed to comply with all the statutory 
requirements authorizing him to administer oaths 
is good against collateral attack, since it is the act 
of a de facto officer.® 

Officers outside of jurisdiction. Unless the off- 
cer who may take the affidavit is expressly des- 


fy an amendment to defective 
grounds of attachment where the 
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the peace, a notary does not have 
power to administer the oath— 
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ignated, and where the simple administration of an 
oath 1s all that is required, affidavits taken before 
nonresident commussioners of the state, or officers 
in other jurisdictions having general authority to 
administer oaths, will be sufficient. 


§ 108. Time and Place of Making 


The affidavit on which the attachment ts based must, 
ordinarily, be made at the time of, or prior to, the is- 
suance of the writ. 

The statutes generally require that the affidavit 
setting forth the facts and the grounds on which 
the attachment 1s sought shall be made prior to, 
or contemporaneously with, the issuance of the 
writ, and under such statutes an affidavit made sub- 
sequently to the issuance of the writ 1s ineffective.5 
A statute, however, requiring that, before writs 
of attachment are issued, plaintiff shall make an 
affaavit to be indorsed thereon or annexed thereto 
that he has a just claim against defendant, has 
been held to be intended to afford defendant some 
measure of protection from having his property 
encumbered at the instance of plaintiff whose claim 
may be groundless; and the purpose of the stat- 
ute is fulfilled 1f the writ, when it is delivered to 
the officer for service, has indorsed thereon or 
annexed thereto the required affidavit, even though 
the date of the affidavit be subsequent to the date 
of the wnt.6 Also, under statutes providing in ef- 
fect that, when any suit is instituted, plaintiff may 
forthwith sue out an attachment against the estate 
of a nonresident, it is held that the affidavit may 


provided for ten per cent attorney's 
fees to be paid by the debtor, it was 


original affidavit has been verified 
and the writ issued before a proper 
oficer—Hensley v Muinehan, 114 8. 
H 647, 29 Ga App 251. 

(3) Qualification of clerk to admin- 
ister oath in other jurisdictions see 
8CJ p 107 note 20 [4]—[g], [1], [3]. 


Commercial notary 

In Georgia, under the general law 
attachments issued on affidavits ad- 
ministered by commercial notaries 
are void Under L (1913) p 145 §§ 37, 
28, creating the municipal court of 
Atlanta, an exception to the general 
law is created, and under this stat- 
ute commercial notaries are qualfied 
to administer the oath of attachment 
affidavits, where the writ issues from 
that court. This statute apples al- 
#o to attachments issued from the 
municipal court returnable to the su- 
perior court—H J. Brach & Sons v. 
Oglesby Grocery Co., 127 8H 167, 33 
Ga App. 481. 
Motary 

Under a statute providing that the 
attachment affidavit should be made 
Sefore a judge, clerk, or justice of 


Campbell v Brady, 11 8 W (2d) 687, 
158 Tenn. 98 


95 First Nat Bank of Appleton 
City v. Griffith, 182 S.W. 805, 192 
Mo.App 443 

8& <Ala~—Wright v. Smith, 66 Ala. 
545 

Ky —Harbour-Pitt Shoe Co v. Dixon, 
60 Sw. 186, 22 Ky.L. 1169. 

97. Peoples Credit Clothing Store 
v. Brunner, 30 Ohio NP.(NS) 223 
—€ CJ. p 108 note 22. 


93. Joslin-Schmidt Co v Herrmann, 
26 Ohio CirCt (N.S.) 348. 


99. Paper Co. v. Min. Co, 15 Ohio 
Cir.Ct.(N.S ) 286 


i. Lundy v. Little, (Tex.Civ App ) 
237 SW. 638—6 CJ. p 108 note 22 
[a]. 

@ Vreeland v. Pennsylvania Tan- 


ning Co., 141 N YS. 1002, 180 App. 
Div. 405. 


Attorney's fee 
Where a note was placed in the 


held that the attorney was not in- 
terested in the results of the suit to 
such an extent as to be disqualified 
to swear plaintiff, or his agent, to 
an affidavit for a writ of attachment, 
since the taking of the affidavit was 
@ purely ministerial act—Walden v. 
Locke, (TexCivApp) 49 8S W.(2d) 
832 


3 Schiff v. Leipziger Bank, 72 N.Y. 
$8 518, 65 App Div. 38. 


4 Rosen v Levy, 148 So. 398, 109 
Fla 628—6 CJ. p 108 note 23 


Certificate of authority 

The authority of a notary public 
of a foreign state to take an affide- 
vit in an attachment proceeding m 
such state may be shown by a cer- 
tificate of the county clerk of such 
state—Rosen v. Levy, 148 So. 38938, 
109 Fla 528—6 CJ. p 108 note 323 
[da]. 
& Murphy, ete, Co. v. Zaspel, 81 P. 


$01, 11 Idaho 145—6 CJ. p 108 note 
24. 


hands of an attorney who wasaduly|6@ Bradford Hstate Co. y. Brown, 


qualfied notary public, and the note 
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157 A. 874, 62 RL 108 
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be made either before or after the filing of the 
bill,” before abatement of the suit by return of the 
officer,® or before rights have accrued in favor of 
third person.® 


Where the acts in substance amount to a single 
transaction, it has been held that the fact that the 
affidavit 1s executed before the complaint is filed 
does not render the attachment void.10 


Operation and Effect of Affidavit in 
General 
An affidavit In conformance to the requirements of 
the statute serves as the basis for the attachment. 
An affidavit sufficient on 1ts face has the effect of 
conferring jurisdiction on the court to issue a writ 
of attachment 11 


Where the facts justifying an attachment are 
properly stated in the affidavit, it will operate as 
the basis for an attachment, even though the facts 
stated are not true, since the validity of an attach- 
ment does not depend on the truth of the facts 
stated in the affidavit, but on the fact that they 
are stated in compliance with the statute,1* and that 
they are stated to be true.!8 Accordingly, it has 


§ 109. 
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been held that the truth of the matters contained 
in the affidavit for a writ of attachment cannot be 
controverted by a motion for new trial,14 nor can 
they be controverted for the purpose of abating the 
writ,5 even though the allegations in the affidavit 
are false.16 


It has been held, where plaintiff based his writ 
for an attachment on the nonresidence of defend- 
ant, that plaintiff 1s bound by such ground alleged 
in his affidavit.17 


§ 110. Collateral Attack on Affidavit 


An affidavit sufic‘ent to give Jurisdiction Ie not open 
to a collateral attack, but an affidavit ineufficisnt to give 
the court Juriediction over the ree may be so attacked. 

Where an affidavit 1s sufficient to give the court 
jurisdichon over the res, the fact that irregulari- 
ties, informalities, or clerical errors appear there- 
in will not subject the affidavit or attachment to 
attack in a collateral proceeding 18 Where, how- 
ever, the affidavit does not substantially conform to 
the essential statutory requirements, and is insuffi- 
cient to confer jurisdiction over the res upon the 
court, it 18 open to attack in a collateral proceed- 
ing19 In accordance with these rules, an affidavit 


7 Va—oO'Brien v. Stephens, 11 
Gratt (62 Va) 610. 

W Va —Hall v Hall, 12 WVa 1. 

6cJ. p 108 note 26 

& Pulham v Aler, 15 Gratt (66 Va) 
54, 

@ Cirode v. Buchanan, 22 Gratt (63 
Va) 206-6 CJ. p 108 note 27. 
20. Booth v Heberhe, 2 P (2d) 1108, 

187 Or. 354 
ZL. Mutchell v. Ada Inv. Co, 246 P. 
10, 42 Idaho 421 
Falsity of allegations not established 
An attachment is valid, where the 
falsity of the allegations in the pro- 
cumng affidavit, that the affidavit 
sought and the action prosecuted 
were not to hinder or defraud defend- 
ant’s creditors, was not established 
by controverting affidavits —Market 
Operating Corporation v. Crull, & P. 
(24) 840, 165 Wash 306. 


12. Tsesmelis v. Sinton State Bank, 
(TexCom App) 58 SW.(2d) 461, 
85 ALR. 819, affirmmmg (Civ App ) 
86 SW (2d) 451—Walden v. Locke, 
(Tex Civ App) 49 S.W.(2d) 832— 
Green v. Hoppe, (Tex.Civ.App ) 176 
Sw. 1117. 


in Arizona 

(1) It ws provided by statute that 
in the case of an attachment for a 
debt not due, the facts set forth m 
the affidavit for attachment may be 
traversed by defendant —O’Malley 
Lumber Co. v. Martin, 48 P (2d) 200, 
203 


(2) Since no provision is made al- 


lowing a traverse in the case of a 
debt due, no traverse of an affidavit 
may be made when the debt 18 due 
—Olsen v Mading, 45 P(2d) 23— 
O'Malley Lumber Co v. Martin, su- 
pra. 


(3) The reason given for this dis- 
tinction 18 that “when the debt is 
already due the case can and presum- 
ably will be promptly determined on 
its merits, and since the plaintiff in 
attachment must give bond to pro- 
tect the defendant before the attach- 
ment us permitted, the probability 1s 
that no great and irremediable harm 
will be done to the latter by allow- 
ing the attachment to stand awalting 
@ determination of the case on its 
merits On the other hand, the leg- 
islature may well have assumed that 
aince, when the debt is not due, the 
case cannot proceed to final judgment 
until it becomes due, 1t might work a 
much gieater mjustice on a defend- 
ant to tie up his property for an in- 
definite period and so has permitted 
him the right to controvert the alle- 
gations in the affidavit, which alone 
authorize the attachment, and to try 
that issue out while awaiting the 
tume when the main issue in the case 
can be determined "—O'Malley Lum- 
ber Co. v. Martin, aupra. 


13, Craig v Taylor, (Tex Civ App ) 
46 S.W.(2d) 358. 


14. Crag v. Taylor, supra. 


15. Tsesmelis v. Sinton State Bank, 
(Tex.Ciy App ) 86 8S W.(2d) 461, af- 
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firmed (Com App ) 53 STV.(2d) 461, 
85 ALR 319 


16. Paxton v Trabue, (Tex Civ App } 
216 SW. 399. 


17. Palmer v. Leivy, (Mo App) 205 
SW 214 

18. Til—Hogue v Corbit, 41 N.E 
219, 156 Ill 640, 47 AmSR 282 

Ohio —Pennsylvenia R. Co v_ Bell, 
158 ND 293, 22 Ohio App 67. 

Tex—Lorens v Mingus State Bank, 
(CivApp) 60 SW(Sd) 463. 

6 CJ. p 158 note 99 

Who may raise objections to defects. 
in affidavit see infra § 141 4 (1). 


Omission to state that claim is just 

A sale of land in attschment pro- 
ceedings besed on an affidavit which 
describes the debt and demand, but 
which fails to state that the claim 
is a “just” one, cannot be collaterally 
attacked where plaintiff annexed to 
his Geclaration an itemized account, 
sworn to as “true, just, and correct” 
—McElwee v. Steelman, (Tenn.Ch. 
App ) 88 8 'W. 2765. 


19. Duxbury v. Dahle, 81 NW. 198, 
78 Minn. 427,79 AmSR 408. 


Right to make collateral attack not 
waived 

A jurisdictional defect in an affida~ 
vit to procure an attachment 1s not 
waived so as to preclude a collateral 
attack, by the failure of defendant to 
take an objection to the affidevit on 
that ground —Murray v Hankin, 30 
Hun (N.Y) 87, 3 N ¥.Civ.Proc. 343, 
65 How Pr. 611, 
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for attachment, which is good on its face, cannot 
be collaterally attacked,29 except for frand or col- 
lusion.21 Accordingly, it has been held that an 
affidavit for attachment cannot be collaterally at- 
tacked because the affidavit lacks a venue,2?2 or be- 
cause it does not state the nature of the indebted- 
ness;°3 but an affidavit which 1s defective because 
it omits to state the nature or cause of action, as 
required by statute, is substantially defective, and 
is subject to collateral attack 24 


The authority of an agent to sign an affidavit 
to procure an attachment cannot be collaterally at- 
tacked after judgment.25 


§ 111. Form and Requisites in General 


The affidavit or application in an attachment pro- 
ceeding must conform to the requirements of the statute 
An affidavit for an attachment must be made in 
compliance with the forms and requisites prescribed 
by statute,26 and the matters required by statute 
to be im the affidavit must substantially appear 
therein with the required particularity, or the court 
acquires no jurisdiction to issue the writ.2?7 An 
affidavit, however, 1s sufficient 1f on 1ts face it com- 
plies with the statutory requirements,°® and if the 
facts and circumstances stated in the affidavit have 
a legal tendency to make out a good reason for 
issuing an attachment and fairly call on the judge 
or oficer to whom it is presented to exercise his 
judgment on the weight of the evidence, the pro- 
ceeding is not void for lack of jurisdiction, al- 
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though the officer may have erred in his estimate 
as to the weight of the evidence.?? 


A statute providing that an attachment shall not 
be quashed or dismissed because of formal defects 
does not destroy other mandatory procedural re- 
quirements of the statute, and, accordingly, a fail- 
ure to make a necessary person a party to an at- 
tachment petition will invalidate an attachment.80 


Except where the affidavit stands as a pleading,®1 
it 1s not to be construed by the rules applicable to 
pleadings, nor is the same particularity of statement 
required.32 The affidavit should, however, be rea- 
sonably specific,82 as it is intended to be a safe- 
guard against abuse of the right of attachment and 
a protection to the debtor against the wrongful 
employment of that remedy,’ and it should be so 
direct and unequivocal that perjury can be assigned 
for swearing to it falsely.35 


Only the facts specified in the statute need be 
set forth,26 and hence an affidavit conforming to 
the provisions of the statute describing what it 
shall state need not show the existence of cond- 
tions required by other provisions.®? 


An affidavit for an ancillary attachment must suf- 
ficiently refer to the suit in aid of which it 1s 
brought.88 


Necessity for writing. Where the statute only 
requires that plaintiff take an oath, the oath may 
be taken orally before the proper officer, and a writ- 
ing is not necessary.29 Where, however, an afi- 


part—Robinson v. Mellon, 126 A | Particularity required in statement 


90. Barth v. Burnham, 81 N.W 8&09, 
105 Wis 648—6 CJ. p 160 note 34 


@. Barth v. Burnham, supra—é C 
J. p 160 note 36. 


g2. Mo—Avery v. Good, 21 SW. 
815, 114 Mo. 290 
Neb.—Crowell v. Johnson, 2 Neb 146 


23. Hogue v Corbit, 41 N.E 219, 
156 Ill. 640, 47 AmSR. 232 


2@&. Sullivan v. Fugate, 1 Heisk. 
(Tenn) 20. 


@5. Augusta Bank v. Jaudon, 9 La 
Ann. 8. 


36. Ky.—Smith v. Dungey, 199 SW 
777, 178 Ky. 703. 

Md —Hedrick v. Markham, 103 A. 98, 
1382 Md 160 

Mo--First Nat. Bank of Appleton 
City v. Griffith, 182 SW. 8065, 192 
Mo App 448 

Bont —Continental Oil Co v Jame- 
won, 164 P 727, 63 Mont 466, 

Ohio—Miller v Weldhuyzen, Van 
Zanten & Zonen, 18 Ohio NP (NS) 
546—Constable v White, 1 Handy 
44, 12 Ohio Dec (Reprint) 18 

Pa—Mindlin v Saxony Spinning Co., 
104 A. 598, 261 Pa 354. 


Worms of affidavits in whole or in 


868, 2 N.J Misc. 1184-6 CJ. p 108 
note 28 [a] 


27. Pa—Kahn v, Bodenmann Manu- 
facturing Co, 26 Pa Dist 728 

Tenn—New York Casualty Co. v. 
Lawson, 24 8 W.(2d) 881, 160 Tenn 
329 

6 CJ pi098 note 29. 


28. Cal—Republic Truck Sales Cor- 
poration v. Peak, 229 P. 381, 194 
Cal 492 

Ohio —Price Hill Colliery Co. v. Old 
Ben Coal Corporation, 175 N.H} 755, 
88 Ohio App. 161 


29. Schoonmaker v. Spencer, 54 N Y. 
866-—6 CJ p 109 note 31. 


30. Fauquier Nat Bank v. Hazel- 
wood Savings & Trust Co, (Va) 
182 SE 568—Fauquier Nat. Bank 
v. Hazelwood Savings & Trust Co, 
(Va) 182 SE 566. 


SL. Goss v. Boulder County, 4 Colo 
468 


32 Citizens’ Bank v. Corkings, 72 
N.W 99, 10 SD. 98, reversing 70 
NW. 1059, 9 SD 614, 62 AmSR 
891—8 CJ. p 110 note 383. 
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of nature or cause of action or 
demand see infra § 12L 


sa. Goodman v Henry, 26 SH 628, 
42 WVo 526, 36 LRA. 847—6 CJ. 
Pp 110 note 84. 


3% RI—Bradford Hstate Co. v. 
Brown, 157 A 874, 52 RI 103 

W Va—W. T Rawleigh Co v Me- 
Millan, 157 8 H. 87, 110 W.Va 148. 

6 CJ. p 110 note 3865. 


35. Goodyear Rubber Co. v Enapp, 
20 NW. 651, 61 Wis 108—6 CJ p 
110 note 86. 


3& Ross v. Gold Ridge Min. Co, 95 
P 821, 14 Idaho 687—6 CJ. p 110 
note 37. 


37. NJ.—Shadduck v. Marsh, 21 N. 
J Law 434 

N C—Branch v. Frank, 81 N.C. 180 

6 CJ. p 110 note 38. 


38. New York Casualty Co. v. Law- 
gon, 24 8 W.(2d) 881, 160 Tenn 
$29. 


38. Goss v. Gowing, 39 SCL. 477— 
McKenzie v. Buckan, 10 SCL. 205 
— 6 CJ. p 110 note 42, 
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davit is required by the statute, a written affidavit 
is necessary *9 


Rules of baw affidavits applicable. Affidavits in 
attachment proceedings are sometimes placed on the 
same footing as affidavits submitted 1n an order for 
pail, and are consequently regarded as being sub- 
ject to the same rules.‘1 


Surplusage in the affidavit will not vitiate it,#4 
unless it substantially affects the conformity of the 
affidavit to the statutory requirements 42 


The formal requisites of an affidavit for attach- 
ment are the title, venue, signature, jurat, and au- 
thentication 44 


§ 112. Mode of Allegation 


An affidavit for attachment must properly allege the 
facts prescribed by the statute. 

To entitle plaintiff to an attachment the affida- 
vit or affidavits presented or filed must allege all 
the material facts¢5 and must contain any special 
allegation,4® prescribed by statute, and such facts 
must be shown by legal evidence.*? According to 
some authority, where the statute requires proof 
to be made, in an affidavit for attachment, of the 
existence of certain facts, it means competent evi- 
dence, which would be admussible 1n the trial of the 
case.48 According to other authority, however, the 
77 NC 


40. Windley v. Bradway, 
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may be affected thereby —San Fran- 
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court will not refuse an attachment merely because 
some of the evidence contained in the affidavits on 
which the attachment is sought might be excluded, 
if objected to on the trial, unless something further 
is shown 49 


The affidavit for attachment must be clear and 
explicit on all the material matters,50 and it has 
been held that an affidavit practically stating the 
ultimate facts of the complaint without stating the 
evidentiary facts is insufficient.51 Where the af- 
fidavit for attachment alleges merely a legal con- 
clusion,52 or supports the allegation by hearsay 
testimony,°% and fails properly to set out the evi- 
dentiary facts, the affidavit 1s insufficient. 


Leiter in foreign language. Under a statute pro- 
viding that affidavits and other papers must be in 
the English language, an affidavit for attachment 
which bases plaintiff's mght to recovery on an un- 
translated letter in the French language is in- 
sufficient.54 


§ 113. —— Statutory Language 


In the absence of a statute prescribing the form of 
the affidavit, it need not be made in the exact statutory 
language, although, :f the language used tn the statute is 
sufficient to allege the necessary averments, it Is suffi- 
cient if it does 80. 


Unless the statute requires the affidavit to be 


51L. Abdun-Nur v. Arbeed, 191 N.Y. 


833. 

41. NJ—Rauschbach v. Duval Food 
Products Co, 168 A. 691, 11 NJ 
Mise 900. 

Pa—Sperry v. Ollie, 82 PaCo 71. 


42. Garbett v. Mountford, (NJ.) 54 
A. 872—6 CJ. p 110 note 39. 


438. Ohlo—Emmitt v. Yeigh, 12 
Ohio St 335 
Wis —Streissguth v. Reigelman, 43 
N.W 1116, 75 Wis. 212 


44. Beebe v. Morrell, 42 NW 1119, 
76 Mich 114,15 AmMSR 288 


45. Tll—Rabbitt v Frank C Weber 
& Co, 180 NBD 787, 297 Til. 491 
N J—James Mitchell, Inc v Kreu- 
ger’s Unknown Eixecutors, 163 A. 
10, 10 NJMisc 1176—C Cedar 
Cove v. Staub, 158 A. 97, 10 NJ 
Mise. 120 
@cCJ. p 109 note 29 
“In a foreign attachment the aff- 
davit must set out a good cause of 
action and such facts as give the 
court jurisdiction, and must not be 
ambiguous nor depend on conjecture 
or inference’—Mindlin v Saxony 
Spinning Co, 104 A 598, 261 Pa 8654. 
Rights of other creditors affected 
The attaching party should show 
he is fairly and strictly within his 
rights to be entitled to attachment, 
where there are other creditors who 


cisco Iron & Metal Co. v. Abraham, 
296 P. 82, 211 Cal. 552 


46. Dillon v Carlisle Garment Co, 
§ Ohio App 847—6 CJ. p i110 note 
82 

Mezgative exceptions 
An affidavit for attachment which 

does not negative the exceptions 

found in the statute is clearly defec- 
tive —Dillon v. Carlisie Garment Co, 

5 Ohio App 347. 


47. NJ—James Mitchell, Inc v 
EKreuger’s Unknown Executors, 163 
A. 10,10 NJ Mise 1178. 

N Y—wWilison v Lloyd, 205 NYS 
496, 210 AppDiv 210—-Reinhardt 
v. Horace L. Day Co., 218 N Y.S 
180, 126 Misc 367 

Ohio —Meade v Rice, 19 Ohio NP 
(NS) 178. 

Pa —Muindlin v Saxony Spinning Co, 
104 A 698, 261 Pa 864—Kahn v. 
Bodenmann Mfg Co., 26 PaDust 
728. 

WVa—w. T Rawileigh Co. v. Mc 
Millan, 157 SH 87, 110 W.Va 148 


4s. Jaudel v. Schoelzke, 112 A. $28, 
95 N J.Law 171—Jones v. Hilla, 139 
A. 419, 5 NJ Misc. 1028 

49. Salembier, Levin & Co v. North 
Adams Mfg Co,178NYS 607 


80. Sperry v. Ollie, 15 Pa Dist. 623 
—Blair vy. Osborn, 17 Pa Co. 546 
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52. Commercial Credit Co v Collier, 
145 SE 380, 106 W.Va 262—6 CJ. 
py 123 note 40 [J] 


Offer and acceptance 

A statement in an affidavit for a 
writ of attachment that an alleged 
agent of defendant, on direction of 
deponent, sent a telegram to defend- 
ant making an offer for land and ad- 
vised that defendant, if he desired 
to accept the offer, wire his accept- 
ance to deponent, was purely a con- 
clusion as to what the telegram con- 
tained, and was incompetent as proof 
of a vahd offer to purchase the 
premises, and would not support the 
awarding of a writ of attachment 
Likewise, a statement “that at 11°37 
am of the same day plaintiff re- 
ceived a telegram from said ac- 
cepting seid offer,” was only a con- 
clusion of the affant drawn from an 
assumption of facts, and, such facts 
not being set forth, the affidavit was 
insufficient to warrant the awarding 
of the writ —Jaudel v. Schoelzke, 112 
A. 328, 95 N J Law 171. 


53. James Mitchell, Inc, v. Kreu- 
ger’s Unknown Hxecutors, 163 A. 
10, 10 N.J.Mise. 1176 


& Friedman v Prescetti, 192 N.Y. 
8. 65, 199 App Div. 385. 
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made by a specified formula no particular language 
is necessary,55 and, as a rule, it is sufficient in 
this respect if the affidavit either follows or sub- 
stantially follows, by equivalent words, the language 
of the statute respecting the nature of the action, 
the requirement as to the statement of plaintiff's 
claim, the grounds on which the attachment 1s 
sought, and the like.56 Mere technical defects, 
verbal inaccuracies, and immaterial departures from 
the words of the statute may be disregarded 1f the 
material requirements of the act are fulfilled; 
but, where language other than that of the statute 
is used, it should be unequivocally identical in mean- 
ing with the language of the statute,57 and the 
omission of any word which the statute makes es- 
sential is fatal.58 

Where the statute specifies several allegations, 
some of which must be contained in an affidavit 
to support an attachment, and some of which are 
mcorsistent, an affidavit incorporating all of such 
allegations is insufficient.5® 

If perjury cannot be assigned on the affidavit, 
st will not be sufficient even though it is in the 
exact language of the statute.60 


§ 114. —— Affidavit on Knowledge 


a. In general 
b. Means of knowledge 


a. In General 
Under a statute so requiring, matters within the 
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knowledge of afflant must be stated positively and on 
knowledge. 


As a general rule, where the ground on which 
the attachment is sought is of such a character as 
to admit of definite statements respecting its ex:st- 
ence, the allegations relative thereto in the affida- 
vit or verified complaint must set out such facts 
and circumstances as may be necessary to estab- 
lish the ground relied on, positively and uzequi- 
vocally, on knowledge, and not simply on belief, 
or on information and belief,61 but if sufficient 
is shown to authorize the issue of an attachment, 
other statements on information and belief may be 
disregarded as immaterial.62 Accordingly, 1t has 
been held that the fact that defendant 1s a non- 
resident,68 that defendant has not sufficient prop- 
erty in the state,S4 that the amount demanded is 
actually due,65 that the debt sued on 1s due,®6 or 
that defendant debtor intends to abscond from the 
state with intent to defraud his creditors,67 must 
be stated positively, and not on wnformation and be- 
lef, as must also the facts in a tort action im 
which an attachment 1s sought.68 Also, plaintiff is 
required to state positively and on knowledge the 
sum of money he is entitled to recover,®? but in 
some jurisdictions this rule has been relaxed on 
behalf of attorneys and agents, so as to permit 
them to swear to the same on information and be- 
lief. 70 


The verification as to the truth of the complaint 
or affidavit should clearly relate to all the neces- 
sary and material matters contaimed therem; and, 


85. Whitemore v. Wilson, 1 Tex Un-| 5G. Clolinger v. Callahan, 268 SW.)|64  Colovags v. Allen Motor Co., 45 


ren Cas 218 


B& Cal—Republic Truck Sales Cor-| 42: 


700, 204 Ky. 88—6 CJ. p 112 note 


SW (2d) 809, 242 Ky 93 
65. Ross v Steen, 30 Fla 448. 


poration v. Peak, 229 P. 881, 194 
Cal. 492. 

Pa—Green v. Haar, 17 Pa Dist. & Co 
$61—Lit v. Williams, 82 PaCo 161 

Tex—Wealden v. Locke, (Civ App.) 
49 SW (2d) 832. 

W Va.—Deming Nat Bank v. Baker, 
98 SE 438, 88 W.Va 429 

Wyo.—Wakefield & Co vy. Bell, 294 P. 
7185, 42 Wyo 355 

6 C.J pi1l10 note 45. 


That claim is just 

A statutory requirement that an 
affidavit for attachment shall show 
that plaintiffs claim “is just” 1s sat- 
isfied by an allegation in the lan- 
guage of the section that 1t “Is just.” 
—RMullus v. Lowrey Bros, 164 P. 668, 
€8 OkL 261, LRA1918B 336. 


SY. Alaska —Miuller v. Alaska-Cana-~ 
dian O11 & Coal Co, 4 Alaska 439. 

Ky—Laincoin Bank & Trust Co v 
Arnold, 75 S.W.(2d) 1761, 256 Ky. 
80 

N D—Weil v. Quam, 181 NW. 244, 21 
ND. 844. 

6 C.J. p 111 note 46, p 112 note 47. 


59. Gilbert v. Hudgens, 22 P (2d) 
858, 92 Colo. 571 


60. Miller v. Munson, 834 Wis 6579, 
17 Am.R. 461 


61. Ga—Hensley v. Minechan, 114 8. 
B. 647, 29 Ga App 2651. 

Ky.—Colovas v. Allen Motor Co, 45 
SW (2d) 809, 242 Ky. 98 

N.Y.—Willson v Lioyd, 205 N.YS. 
496, 210 App Div 96. 

6CJ p 114 note 60 


62 Allen v. Meyer, 7 Daly (NY) 
228—Patterson v. Delaney, 14 NY 
§ 100, 20 NY Civ Proc 427—Steele 
v. Raphael, 18 N.Y.S. 664—6 C.J p 
114 note 61. 


6. tIdaho.—Heaton v. Panhandle 
Smelting Co, 179 P. 610, 323 Idaho 
146 


66. Galward v. Wheeler, 77 P 28, 10 
Idaho 66. 


67. Bixler v. McCormick, 6 Pa Dist. 
566, 19 Pa.Co. 618—6 CJ. p 114 
note 60 [a]. 


68 McCrea v. Russell, 68 N.W. 1118, 
100 Mach. 875 


68. Crozer v Scott, 61 SW (2d) 896, 
250 Ky. 48—Daffron v. Smock, 56 
SW (2d) 712, 247 Ky 98 —Ken- 
green Gas Utilities Corporation v. 
Crozer, 61 SW.(2d) 3262, 244 Ky. 
440 


706. Brmedman v. First Nat. Bank, 
122 SH. 81, 31 Ga App. 742—Hens- 
ley v Minehan, 1148 647, 29 Ga. 
App 251—6 CJ. p 128 note 67. 


mm Loulmana under the code of 


Pa.—American Fruit Growers, Inc |practice an agent 18 required to 


v Pacific Hlectric Ry Co., 11 Pa. 

Dist & Co 291—<Airston v. Bol- 

linger, 7 Pa Diet & Co. 414, 
WvVa—W T Rawleigh Co. v. Me- 

Millan, 157 8H. 87, 110 W.Va 148 
é€cCcJ. p 114 note 60 [c]. 
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swear as to the amount of the claim 
set forth in the affidavit, from his 
own knowledge, and not from his 
mere belief as was formerly permis- 
sible—Hicks v. Duncan, 4 Mart.(N. 
S) 314. 


7 CJ.5. 


accordingly, where it is clear that some matters 
are sworn to on knowledge, and other matters are 
sworn to on information and belief, and it is not 
clear whether necessary matters are sworn to on 
knowledge as required, the affidavit and verified 
complaint is insufficient.72 


An affidavit which avers the facts as afhant’s 
own personal knowledge does not prove such of the 
averments as relate to transactions with which 
affant was not apparently connected.72 


The knowledge required by law in affidavits on 
attachment 1s not necessarily based on the personal 
observation of affiant;?8 hence, if the instruments 
on which an attachment is based are in his pos- 
session, his assertion of knowledge of the facts 
which they evidence 1s not unfounded, but 13 such 
as 1s contemplated by the statute 74 


Where the statements and allegations in a pe- 
tion for an attachment are made positively, it 
has been held that it is sufficient, even though the 
pleader is acting on information and belief ,*© and 
where an attachment affidavit states that affiant 
believes the facts therein but swears to the affi- 
davit as true, or where the affidavit states the 
facts directly and is sworn to on information and 
belief, the affidavit is sufficient 76 


Actual knowledge of the facts set forth in the 
affidavit may sometimes be presumed, as where 
from the circumstances it appears that affiant has 
such knowledge, or the circumstances are such 
that knowledge can be inferred,’" where the re- 
lation of affiant to the parties or to the transactions 
is such as to warrant an inference of personal 
knowledge,’® or, in some states, in the absence of 


71. Heaton v. Panhandle Smelting, Allegation of nonremdence 
allegation of nonresidence, 


An 
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a statutory requirement that affiant shall state 
whether or not the averments of the affidavit are 
based on direct knowledge, or on information and 
belief.79 


b. Means of Knowledge 


Where the circumstances set forth In the affidavit 
do not necessarily show that afflant has a personal 
knowledge of the facts, generally, he should set forth his 
means of knowledge. 


Where the nature of the case is not such as will 
necessarily import personal knowledge by affiant 
of the matters set forth in his affidavit for an at- 
tachment, according to some authority affant must, 
if he assumes to speak of his owa personal knowl- 
edge, cusciose the means by which he acquired such 
knowledge 89 but according to other authority, 
where afant states matters on his own knowledge, 
he need not set forth the means by which it was 
acquired. 61 


Althovgh an unqualified allegation of facts may 
give rise to an mmplication of personal knowledge®? 
where affiant has the means of knowledge,§® such 
a statement will not be sufficient, if it 1s apparent 
that affant’s relation to the parties or to the trans- 
action 1s not such as to :mport personal knowledge 
or it appears affirmatively, or by fair inference, 
that the allegations therein could not have been and 
were not made on such knowledge.84 Accordingly, 
where affiant sets forth no circumstances showmg 
personal knowledge,85 or where it is apparent from 
the affidavit that afiant is a stranger to the trans- 
action whereof he speaks,86 as where he is merely 
an assignee of the claim,8? or a third person who 
1s not necessarily familiar with the facts whereof 
he speaks,88 and the means or source of affiant’s 


82. Foster v. Rogers, 64 NYS 652, 
$1 Mose. 14—6 C.J p18 note 57. 


Co, 179 P. 510, 82 Idaho 146 


7a. Tucker v. HD L Goodsell Co, 48 
NYS 460, 14 App.Div. 89, 4 NY 
Ann Cas 86. 


73. Ladenburg v. Newfoundland 
Commercial Bank, 89 NYS 119, 6 
App Div 219—Foster v. Rogers, 64 
N.YS 652, 31 Misc. 14, 


74% Leadenburg v. Newfoundland 
Commercial Bank, 89 NYS i119, 
56 App Div. 219—Foster v. Rogers, 
64 NY.S 652, 81 Mise. 14—6 CJ 
p 118 note 58. 


76. Lincoln Bank & Trust Co v. Ar 
nold, 76 8 W.(2d) 761, 266 Ey 80. 


76. Lincoln Bank & Trust Co. v 
Arnold, supra—Colovas v. Allen 
Motor Co., 45 8.W.(3d) 809, 243 Ky 
93. 


"77, Geduld v. Baltimore & O. R Co., 
187 N.Y.8. 817, 70 Misc 495—Muller 
v. Jones, 152 N.Y S. 739—6 CJ. p 
113 notes 54, 6&7 [c]. 


when made by a principal in the 

transaction, and not by his assignee, 

18 prosumed to be made on knowl- 

edge, and 1s sufficient proof of the 

fact, although standing alone, to sus- 
tain an attachment.—Geduld v Bal- 

timore, eic, R Co., 127 NYS. 317, 

70 Miso. 495—6 CJ. p 118 note 57 

[b] 

78. Hanson v Marcus, 40 NYS 951, 
8 App Div. 318—6 C.J. p 118 note 
55 

78. Cal—Simpson v. McCarty, 20 P. 
406, 78 Cal. 175, 12 Am.SR 37 

Mich —Nicolis v. Lawrence, 30 Mich 
395 

$0. Wallace v. Baring, 48 NYS 
692, 21 AppDiv 477—Shuler v. 
Birdsall, etc, Mfg Co, 45 NY.S. 
725, 17 App Div. 228&—6 CJ. p 112 
note 50. 


sl. DC—Matthal vy. Conway, 3 App. 
DC 45. 
Miss.—Jones vy. Leake, 19 Miss. 591. 
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S83. Taintor v. Charles Beseler Co, 
68 NYS 980, 88 Mise 720, affirm- 
ed 71 NYS. 1149, 62 App Div. 617 
—Globe Yarn Billa v. Bilbrough, 
21 N Y.8 2, 2 Mise 100. 


& Godwin v. Richardson, 117 SE 
202, 128 SC. 494—6 CJ. p 118 note 
59 


85. James v Signell, 69 NYS. 680, 
60 App Div 75, 32 N ¥ Civ.Proc 388 
—Hoorman v Climax Cycle Co, 41 
NYS 710, 9 AppDiv 579, affirm- 
ing 40 NYS 1067, 17 Mise. 784, 
26 N.Y Civ Proc. 25, 8 N.'¥.Ann.Cas. 
201. 


8& Finchley, Inc v. Cooper & Ca., 
190 N.Y S. 414, 198 App Div. 369—~ 
6 CJ p 118 note 50 [b]. 


87. Gedult v. Baltimore & 0. R Co, 
137 N.Y 8. 317, 70 Mise. 495 


gg. Finchley, Inc vy. Cooper & Ca, 
190 N.Y.S. 414, 198 App Div 369. 
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knowledge is not disclosed, the affidavit is insuffi- 
cient; and this is true, notwithstanding such state- 
ments are made positively,®? or apparently on the 
personal knowledge of affiant.90 


Where the affidavit 1s made by an individual 
plaintiff or by an officer of a corporation on per- 
sonal knowledge, and the affidavit indicates that 
affiant 1s necessarily familiar with the facts of his 
own knowledge, he need not give the sources of 
his information.91 


§ 115. Affidavit on Information and Be- 

lief 

a. In general 

b. Source of information and ground of 
belief 

c. Excusing nonproduction of best evi- 
dence 

a. In General 


Where the circumstances are such as not to permit 
actual knowledge, or where the statute does not require 
that afflant swear that the facte are to his knowledge, 
the affidavit may be on information and belief. 

Where the circumstances are such that it is not 
practicable to obtain an affidavit based on positive 
knowledge, or where the statute does not require 
such an affidavit, attachment may be had on an 
affidavit based on information and belief 9° 

Where the statute prescribes the form in which 
the belief of affant may be stated, there must be 
a substantial compliance with such form, or the 
affidavit will be insufficient.98 Accordingly, where 


88. Hoorman v Climax Cycle Co, 41,1nformed that certain goods sold for 
N.Y 8S. 710, 9 App Div. 579, affirm~|a particular price, the statement that 
“informed’”’ 
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the statute requires that affiant state that he be- 
lieves the grounds for an attachment exist, a state- 
ment that affiant is informed that such grounds 
exist is insufficient.94 


The belief of affiant must be based on credible 
grounds. Accordingly, a mere belief in the truth 
of the facts charged as the basis for an attach- 
ment is not sufficient, but such belief must be found- 
ed on stated facts and circumstances within the 
knowledge of the attaching party which are suff- 
cient to induce such belief in the mind of a per- 
son of ordinary prudence, judgment, and fore- 
sight 95 Similarly, the source of the information 
must be reliable, and must be supported by suffi- 
cient and competent evidence,®® and where affiant 
obtained his information from a third person, it 
must appear that affiant’s informer had knowledge 
of the facts which he communicated 97 


Where the source of information is an affidavit 
made in a legal proceeding, it has been held not to 
be necessary that an affidavit on information and 
belief should state that affiant believes the infor- 
mation.98 


An agent or attorney is sometimes permitted to 
swear positively to the indebtedness without disclos- 
ing a knowledge of the facts on which he bases 
his allegations,®® but, where the affidavit by an 
agent or attorney, after positively alleging the 
amount of an indebtedness, proceeds to disclose the 
source of such information, and it appears that 
such information 1s insufficient. the affidavit is 
deficient in this respect.! 

= 


SuMclent to support judgment 
The evidence required to support 


ing 40 N.Y.S 1067, 17 Misc 784, 26 
N.¥ Civ Proc. 25, 8 N.Y Ann.Cas 
201. 


90. James v. Signell, 69 N.Y 8. 680, 
60 App Div 75, 82 N Y.Civ Proc 38 


81. Finchley, Inc v Cooper & Co, 
190 N.YS 414, 198 App Div. 869. 


82 Fla—Rosen v. Levy, 148 So 393, 
109 Fla 623 

Mo—Elhott v McCormick, 19 S.W 
(2d) 654, 328 Mo 3263. 

6CJ p 114 note 62 


Grounds of the attachment may be 
shown to be on the belsef of affiant, 
but the statement of facts relied on 
to show the existence of the grounds, 
on which the application for the at- 
tachment 18 based, must be positive 
and on the knowledge of affiant, and 
not on information —Littlestown 
Sav Inst. v. Bream, 121 S.Hi 169, 95 
W.Va. 351. 


Statement on information not hear. 


aay 
Where plaintiff stated that he was 


Plaintiif! was was held 
not to indicate that plaintiff? made 
such statement on hearaay, but rath- 
er showed that plaintiff was inform- 
ed on his subject—L B. Foster Co 
v. Koppel Industrial Car & Equip- 
ment Co, 215 N.Y.S. 214, 127 Musco. 
51 


$3. Delaplain v. Armstrong, 21 W. 
Va 211—6 CJ. p 116 note 68. 


$4 Luttlestown Sav. Inst v Bream, 
121 SH 169, 95 WVa 851. 


85. Palo Sav Bank v Cameron, 168 
NW. 769, 184 Iowa 183—6 CJ. p 
116 note 69. 


86 Hart v Page Mfg. Co, 175 N.Y. 
S 6502, 187 AppDiv 296. 


Facts in affidavit “ascertained” 

Affidavit im attachment proceeding, 
containing evidence in support of al- 
legations of complaint and stating 
that such facts were “‘ascertamed” in 
the course of bankruptcy proceed- 
ings, Will not sustain writ of attach- 
ment—Hart v. Page Mfg Co., 176 
N.Y 8S. 502, 187 App.Div. 296, 
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an attachment must be the same as 
that necessary to support a judg- 
ment or decision of the court on tral 
of an action, except that secondary 
or hearsay evidence 1s sometimes al- 
lowable; but such evidence will be 
allowed only when primary evidence 
cannot be secured, and the judge 
may determine whether the informa- 
tion has been competently derived 
and has such probative force as to 
justify issuance of warrant —Hart 
v. Page Mfg Co., 175 NYS. 502, 187 
App Div 296. 


97. Nevada Bank v. Cregan, 40 N Y. 
S. 1065, 17 Misc. 241. 


8& Levy v. Goldstein, 48 NYS. 774, 
18 Misc 689—6 CJ. p 116 note 64 


8S. Barber v. Smith, 1 NW 992, 41 
Mich 188—6 CJ p 138 note 68. 


i. Trautmann v Schwalm, 50 N.W 
99, 80 Wis 275—Streissguth v 
Reigelman, 42 N.W 1116, 75 W1s. 
212—6 C.J. p 128 note 68 [b]. 


7 C.J 8. 


b. Source of Information and Ground of Belief 
(1) In general 
(2) As to intent 


(1) In General 


Where the affidavit Is made on Information and be- 
Hef, affiant is generally required to state the source of, 
and grounds for, his information and belief. 

In an affidavit on information and belief it must, 
as a general rule, appear that affiant’s information 
was derived from a competent source, that is, the 
sources of information together with the grounds 
of the belief must be disclosed in such a manner 
as to enable the court to decide on the probable 
truth of the statements and the authenticity of 
the jurisdictional facts;2 but the circumstances 
may excuse affiant from disclosing his source of 
information.® Affiant is required to state the source 
of his information, notwithstanding the facts in the 
affidavit are positively stated, where it is clear that 
such statements are not predicated on personal 
knowledge,‘ or where it is clear that affiant could 
not know such matters positively,5 but where a fact, 
concerning which affiant could have positive knowl- 
edge, 1s directly and positively alleged, he 1s not 
required to give the source of his knowledge.é 


The names of third persons from whom the al- 


2a NY—willson v. Lloyd, 205 NY , for perjury in this particular "—Hess 


§ 499, 210 App Div 210. v. Brower, supra 


SC—J H Witheispoon Co v. Bell,|/4 stewart v Sandall, 171 NY 
464, 184 App Div 446—Rome Trust 
Co v Cummungs, 206 N.Y¥S 728, 


128 SE 608, 182 SC. 303 
8D—Black Hills Mercantile Co v 


Bender, 288 NW. 8838, 69 SD 241, 128 Misc 884 
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leged information is derived should be given,’ or 
their affidavits should be presented;® and, where 
information is derived from books or papers they 
should be produced, if practicable, or, 1f not, copies 
or extracts should be furnished with appropriate 
reference thereto.® 


An affidavit for attachment, made on information 
and belief derived from a written admission of 
defendant in affiant’s possession, is sufficient,1® as 
is also an affidavit based on information transmitted 
by telephone, where it appears that affiant recog- 
nized the voice of his mformer, or otherwise knew 
his identity 11 


(2) As to Intent 


Where an allegation is made In an affidavit for at- 
tachment concerning the existence or nature of defend- 
ant’s intent, the facts on which such bellef is based must 
be set forth in the affidavit. 


Intent to depart, to remove, or to dispose of 
property, or to defraud creditors, is not usually the 
subject of direct or positive proof, but is to be 
inferred from the acts and conduct of the debtor, 
and in order to authorize such an inference there 
must be appropriate allegation of such facts, cir- 
cumstances, acts, or declarations as will enable the 
court or Officer to judge whether or not such an 
intent may be implied,l12 and, if the allegations 


AMdavits insufficient 

(1) Where the ground on which at- 
tachment was originally issued was 
that defendant was about to assign, 
dispose of, and secrete its property 
to defraud creditors, and neither in 


86 ALR 6&85 
6 CJ. p 115 note 65 


Letters from defendant insuficient 
An averment in an affidavit stat- 
ing, “The defendant 1s not a resident 


& Godwin v. Richardson, 117 SE 
202,128 SC 494 


6 J. W. Copeland Co. v. Brown, 87 
8H 1002, 108 SC 177 


of this state, but resides m the state |? Acker v. Saynisch, 64 NYS 987, 


of Michigan at Provemont, Mich, as 
I am informed and verily believe. 
The sources of my information and 
the grounds of my belief are com- 
munications in writing had with the 
gaid defendant at Provemont, Mich, 
which communications, including let- 
ters received from the said defend- 
ant at Provemont, Mich, are in my 
possession ’”’ does not give a basis for 
finding that defendant is a resident 
of Provemont, Mich—Severn v. Ot- 
to, 161 N Y.8. 340 


3 Hess v. Brower, 79 NC 428, 429 

“It 18 not always convenient or 
prudent to state the source of one’s 
information in the affidavit, yet 1t 
may be a sufficient ground of belief 


25 Misc, 415, affirmed 566 NYS 
1025, 26 Misc 836. 


S Sill Stove Works v. Scott, 71 N 
YS 181, 62 AppDiv 56¢—Pride v 
Indianapolis, etc, R Co, 4 NYS 
15—Wallach v. Sippill, 65 How 
Pr(NY) 501—Matter of Bliss, 7 
Hill (N.Y.) 187—6 CJ. p 116 note 
67. 

& Parker v Robert Wallace & Co 
of Belfast, 201 NYS. 416, 206 App 
Div. 465-6 CJ. p 116 note 68, 


10. Howell vy. Kingsbury, 15 Wis 
272. 


ll. Murphy v. Jack, 36 NB. 882, 142 
N.Y. 215, 40 AmSR 690, revers- 
ing 27 NYS 802, 76 Hun 356 


to authomze the Clerk to issue the/1a S C—Godwin v. Richardson, 117 


‘warrant of attachment If the af- 


§.H. 202, 128 S8C 494 


fiant in point of fact had received no |S D—BSlack Hulls Mercantile Co v 


such tnformation and had no reason- 
able grounds for his belief we see no 


Bender, 288 N.W. 883, 59 S.D 241, 
86 ALR 585 


feason why he could not be indicted! 6 CJ p 117 note 70 
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the original affidavit, on which at- 
tachment was issued, nor in the sup- 
plemental affidavit, used on hearing, 
did plaintif® set out the grounds on 
which its belief was based, to enable 
the court to pass on their sufficiency, 
such affidavits were insufficient to 
sustain attachment —Firat Nat 
Bank v. Tarboro Cotton Factory, 104 
SH. 129, 1830 NC 128, denying re- 
hearing 102 SH. 195, 1719 NC 208. 


(3) Affidavit in attachment, alleg- 
ing “deponent is informed and be- 
lieves [defendant] 1s about to re- 
move himself and property [from the 
state] .. . with intent tu de 
fraud his creditors .. . that de- 
fendant has assigned and disposed 
of .. . his personal property with 
like intent, that deponent derived the 
information that the defendant is 
about to remove [from the state], 
and the information that he has sold 
and 1s about to sell certain of his 
property as eforesaid, from the de- 
fendant himself,” is insufficient, 
where no facts are alleged to show 
the fraudulent mntent, and no source 
of information 1s stated as to gach 
intent—J HH ‘Witherspoon Co v 
Bell, 128 S B. 508, 182 S.C. 308. 
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are as consistent with an honest purpose as with 
a dishonest intent, an attachment should not be 
granted on mere conjecture.!8 


c. Excusing Nonproduction of Best Evidence 


Satisfactory reasons should be given for not pro- 
ducing the best evidence of grounds of information and 
belief, where afflant does not produce such evidence. 

If the affidavit of the informant or other source 
of information is not produced, satisfactory reasons 
should be given for the failure so to do.14 How- 
ever, if the inability to procure the testimony of 
the informant,!5 or, although not so stated m terms, 
the impracticability of producing his affidavit!§ fa:r- 
ly appears from the moving papers, a sufficient 
excuse is presented; but mere mmconvenience 1n pro- 
curmg the affidavits of persons from whom the 
information was obtained,17 or lack of time to pro- 
cure such affidavits,1§ is not a sufficient excuse. 


§ 116. —— Reference to Pleadings or Papers 


Reference may sometimes properly be made In an 
affidavit for attachment to papers or pleadings already 
on file, which relate to the attachment proceeding. 

Copies of, or extracts from, the pleadings, affida- 
vits, or depositions on file may properly be con- 
sidered where the applicant is unable to procure the 
affidavits of the persons who made the originals,19 
and in support of the affidavits presented on the 
application the court may consider affidavits made 
or filed by other parties at the same time in similar 
proceedings against the same debtor.29 However, 
a mere reference to another affidavit on file with- 
out setting out extracts therefrom bearing on the 
facts relied on is insufficient,22 as is also a refer- 
ence to affidavits without annexing a copy there- 
of or stating them to be on file,2* or a mere ref- 
erence to, without a copy of, a general assignment 
and inventory made by the debtor which are filed 
in another court.*8 


13. Bernhard v. Cohen, 58 NY.S 
865, 27 Misc. 794. 


180 N.Y 8 706, 191 App.Div. 110— 
6 CJ pii7 note 732. 


15 Buell v. Van Camp, 8 NY.S 207, 102 
8 Silv Sup 6598. F 


16. Levy v. Goldstein, 43 N.Y.S. 774, | 22: 
18 Misc 639 


17. Brewster v. Van Camp, 8 N Y.S. 
588, 55 Hun 6038 


18 Thomas vy. Dickerson, 11 N.Y.S8. 
436. 


19. James v. Richardson, 89 Aun 
(N.Y ) 899-—-Whitney v. Hirsc:: 389 
Hun (NY) 325—Bennett : 5d- 
wards, 27 Hun (N.Y.) 362—doore 


note 78. 


Pr (N.Y) 226 
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v. Richardson, 8 How PrN'S (N.Y.) 
288—6 CJ. p 117 note 76 


14. Pedro y Seltzer, Inc., v. Brivio,|20. Hallock v. Van Camp, 8 N.YS. 
588, 65 Hun 1—Levy v. Goldstein, 
48 NY.S 774, 18 Misc 639—Col-| 25 Woodworth v. Skeen, 150 SH. 
ver v. Van Valen, 6 How Pr(NY ) 


Wlilmerding v. Cunningham, 65 
How.Pr.(N.Y¥) 344—6 CJ. p 118 


92. Fitsgerald v. Belden, 49 How 


23. Smith v Arnold, 38 Hun (N.Y ) 
484, appeal dismissed 100 N.Y. 640. 


24% N. %\V. ‘Tonerde Maatschapp)) | 29. 
Voor Montaan-Chemie v. Great 
Lakes Coal & Coke Co., 276 N.Y.S. 


7 C.J.S8. 


Where permissible under the statute, where the 
affidavit refers to the complaint, 1t may propeily 
be deemed a part of the affidavit, and it will be 
suficient to show the ground on which the action 
is brought, or to show the grounds of attachment,*4 
particularly where the complaint is also verified °5 
On the other hand, where the affidavit makes no 
reference to the complaint or petition, it is no part 
of the affidavit,26 and where the statute requires 
the affidavit to show that a cause of action exists 
against defendant, specifying the amount of the 
claim and the grounds thereof, a failure to show 
such matters m the affidavit is not supplied by 
reference to an annexed complaint which 1s not 
duly verified 27 If the affidavit lacks precision in 
stating plaintiffs demand, it will be sufficient if 
the allegations of the complaint in this connection, 
which are sufficicntly made, are mmcorporated in or 
annexed to the affidavit or are referred to expressly 
or by fair umplication.28 


An affidavit to the effect that the allegations in 
the petition which 1s defective are true cannot be 
aided by a subsequent amendment to the petition.29 


§ 117. Specific Requisites, Statements, and 
Allegations 


a. In general 
b. Affidavits made by agents 


a. In General 


The affidavit must contain all the statements and 
allegations which are essential under the statute. 


Since attachment 1s a statutory remedy, in or- 
der to invoke jurisdiction to issue the writ, the 
affidavit, if required by statute, must contain all 
the essential allegations, and must show all mat- 
ters required by the statute, the specific requisites, 
statements, and allegations required will be dis- 
cussed hereinafter in this section and the sections 
immediately following. 


895, 248 App Div. 640—6 CJ p 118 
notes 82, 88, p 154 note 26 

Aider by petition see infra § 141 b 
(2). 


764,153 SC 862 


28. Price Hill Colherv Co v. Old 
Ben Coal Corporation, 175 NB 755, 
38 Ohio App. 151 


27. Josey v. Reynolds, 150 SH 67, 
152 SC. 888—6 CJ p 118 notes 82 
[ec], 87 [b], p 154 note 25 [b]. 


28. Simon v. Temple Lumber Co, 
(Tex Civ App) 146 STW. 592—6 C. 
J. p 118 note 84. 


Avery v Zander, 18 SW 971, 77 


Tex 207—Marx y. Abramson, 63 
Tex. 264. 
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The affidavits of different creditors filing under 
an attachment proceeding need not be based on the 
same cause of attachment.®0 


Indebtedness or cause of action arising within 
state. If the attachment cannot issue unless the 
cause of action arose within the state,81 or the 
county,®2 the omission of an allegation to that 
effect is fatal. Where, to authorize the attach- 
ment, it should appear that defendant was indebt- 
ed within the state, that fact may be shown by al- 
leging that the contract was made within the state 
or that the creditors were residents thereof.®3 


b. Affidavits Made by Agents 


Although, In the absence of a statute so requiring, 
where the affidavit Is made by a person other than plain- 
trff, his authority to make the affidavit, that [t is made 
on behalf of plaintiff, and his reason for making the af- 
fidavit need not be shown, under a statute requiring the 
affidavit to contain such matters, they are essential. 

Where required by statute, when a person other 
than plaintiff makes the affidavit, his authority to 
make it should appear expressly,?4 or by recitals 
showing the capacity in which afiant acts36 On 
the other hand, while parties suing out an attach- 
ment writ may not do less, but need not do more, 
than the statute requires, and, in the absence of any 
implied necessity from the statute that affiant’s 
authority should appear, a statement thereof is 


unnecessary.86 


Where the statute requires that the affidavit be 
made by plaintiff, or by some one in his hehalf, if 
the affidavit is not made by plaintiff, an averment 


30. Ryan v. Burkam, 42 Ind 6507. 
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that it is made on his behalf is essential,?? and 
the fact that the affidavit was made on plaintiff's 
behalf should appear on the face of the affidavit.?8 
In the absence of such a statutory requirement, 
however, the affidavit need not state that it 1s made 
on plaintiff's behalf.39 


Although in the absence of a statute so requiring 
such a statement is not necessary,*9 under some 
statutes the reason why the affidavit 1s not made 
by plaintiff, 1f 1t is made by another, should be 
set forth in the affidavit*! Accordingly, where it 
is made by another by reason of plaintiff's absence, 
such absence must be shown.42 Under a general 
statute providing that when an oath of a party 
is required, it may, in case of the absence of such 
party, be made by his agent or attorney, 1t has 
been held that an agent in making an attachment 
affidavit need not recite therein that plaintiff was 
absent from the jurisdiction, as such fact may be 
otherwise shown 43 


§ 118. Venue 


The affidavit should show the venue of the officer be- 
fore whom it was taken. 

For the purpose of showing that the oath was 
admimstered in the jurisdiction of the officer be- 
fore whom the affidavit was taken, the venue or 
place of the taking should appear,‘* but it has been 
held that, if 1t appears that the oath was admunis- 
tered by an officer of a designated county, the ab- 
sence of a formal statement of the venue is 1m- 
material.45 The fact that the venue is omitted 


A1iiz—Porter v. Duke, 270 P 


625, 84 Ariz 217 


SL. Allison v T. A Snider Preserve 
Co, 46 NYS 928, 20 Misc 867—6 
CJ. p 146 note 165. 


32. Parkinson v. Crawford, 18 Ohio 
NP.ACNS) 73 

33. People v St Nicholas Bank, 60 
NYS 719, 44 AopDiv 318—Mat- 
ter of Fitch, 2 Wend (NY) 298— 
6CJ p 146 note 16. 


3& Nail v Compton, (TexCom 
App) 65 SW (2d) 1028, affirming 
Butler v Nail, (CivApp) 36 SW 
(2d) 807—6 CJ p 106 note 14. 


35. Nail v Compton, (Tex Com 
App) 55 SW (2d) 10328, affirming 
Butler v Nail, (Civ.App.) 36 5S W. 
(2d) 807—Spencer v Davis, (Tex 
CivApp) 298 SW. 448—6 CJ. p 
106 note 15 

Agency sufficiently shown 
An affidavit will be regarded as 

containing a sworn statement that 

affiant 1s the agent of the creditor 
therein named when the affidavit 1s 
made im the following language. 

“State of Georgia, Richmond County 

Personally appeared before me, the 


and for said county, H C Bryson 
He 18 agent for Geo S. Lombard, 
who, heing duly sworn, on oath aays 
that A. F Green 1s justly indebted 
to Geo S Lombard”"—Greene v 
Lombaid, 126 SH 890, 38 GaApp 
518 
Demgnation sufficient 

Where the word “attornev” fol- 
lows the name of affinnt in the at- 
tachment affidavit, the affidavit is 
sufficient, where the pleadings show 
affiant to be plaintiff's attorney at 
law or in fact—Harmon v. W1gg1nB, 
(Ga App) 172 SH 84%. 


36 Porter v. Duke, 270 P. 625, 34 
Ariz. 217—6 CJ p 106 note 16 


87. Borland v. Kingsbury, 31 N W. 
620, 65 Mich 69—6 CJ p 107 note 
17. 


38. Maguire v. Bolen, 68 NW 408, 
94 Wis. 48—6 CJ. p 107 note 17 
fal. 

3o&. Ark—Mandel v. Peet, 18 Ark. 
236. 

Cal—Simpson v. McCarty, 20 P 406, 
78 Cal 175, 12 AmSR. 8%. 
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NC—T. C May Co. vy Menzies Shoe 
Co, 119 SH 227, 186 NC. 144. 
6 C.J. p 107 note 18 [a], [b]. 


41. NY—Ravmond v. Ganss, 18 N 
YS 608—Gribbon v Ganss, 18 N. 
YS 608 

Ohio —Phelps v. Wetherby, 8 Ohio 
Dee (Reprint) 305, 4 Wily L: Gaz 
385. 


42. Ky—Pool v. Webster, 3 Rete 
$78 

N J —wWestcott v. Sharp, 18 A. 243, 
50 N.J Law 3932. 


43. Moore v. Gordon, (La App) 153 
So. 486 


44. Mich—Beebe v Morrell, 42 N. 
W. 1119, 76 Mach 114, 15 A4mSR. 
£88 

Mo —Hnglehart-Davidson Mercantile 
Co v Burrell, 66 Mo App. 117 

Neb—Rudolf vy. McDonald, 6 Neb 
163 

6 CJ. p 119 note 93 


45. Kesler v. Lapham, 883 SHI 3289, 
46 W Va 293. 


§ 118 


from the affidavit will not render it void where 
the notary’s seal is affixed, showing that the affida- 
vit was taken within his jurisdiction 46 


In aid of the afndavit it will be presumed to 
have been sworn to in the county designated in 
the venue,4? that the officer had jurisdiction to 
admunister the oath within the county stated,4® and 
that, although the county and state are not defi- 
nitely set out, the oath was admumistered within 
the proper county.‘49 


§ 119. —— Entitling 


An affidavit for an attachment should show the title 
of the cause and specify the court wherein the action fs 
pending, although a failure to so entitle the affidavit 
may not be fatal where these facts appear elsewhere. 


The general rule is that the affidavit should con- 
tain in its caption the title of the cause and should 
designate the court where the action 1s pending.50 
An omission to entitle the affidavit 1s, however, of 
no importance, if the court in which the remedy is 
sought sufficiently appears elsewhere,51 or the body 
of the affidavit sufficiently designates the parties.52 
Indeed, the want of the formality of a title 1s of 
no consequence where the affidavit 1s attached to 
the writ, since the title is for the purpose of iden- 
tifying the suit in which the affidavit is designed 
to be used 58 

On the other hand, some courts take a stricter 
view on the necessity for entithng, and where 1t 1s 
impossible to separate the heading from the body 
of the affidavit, it has been held insufficient 54 

Under a statute providing that an affidavit, with- 
out the title of the action or proceeding in which 
it is made or with a defective title, is as valid and 
effectual for any purpose as if duly entitled, if it 
intelligibly refer to such action or proceeding, an 


46. HEnglehart-Davidson Mercantile ;) Ind—Fargo v. Cutshaw, 39 NH 6582, 
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affidavit is sufficient, although not entitled at all, 
if it makes intelligent reference to the action.55 

4 mere clerical crror in the name of the court 
is immaterial.56 

Cause not commenced. An affidavit should not 
be entitled 1n a cause which 1s not pending at the 
time the affidavit 1s made, since no perjury can be 
assigned thereon 57 


§ 120. —— Identification and Description of 
Parties 
a. In general 
b. Plaintiff 
c. Defendant 


a. In General 


The affidavit for attachmert must generally show 
which of the parties Is the plaintiff and which Is the 
defendant. 

The affidavit should show which of the parties 
named is plaintiff and which defendant ;58 but ther 
identity or relation to each other may be suff- 
ciently shown by a reference to the caption,59 or 
by resort to the record or other papers.69 The 
omission of afhant’s name from the body of the 
affidavit has been held :mmaterial where he sub- 
scribed it 61 


b. Plaintiff 
(1) In general 
(2) Residence 


(1) In General 


The affidavit for attachment should Identify the 
plaintiff. 


The affidavit should identify plaintiff,62 but if 
plaintiff is sufficiently identified from other papers 


57. Burleigh vy. Sartain, 176 A 169, 


Co v. Burrell, 66 MoApp 117 
47. Kesler v. Lapham, 38 SH 289, 
46 WVa 298 
48. Einglehart-Davidson Mercantile 
Co. v. Burrell, 66 MoApp. 117 
49. Snell v Eckerson, 81 Iowa 284. 
50. Beebe vy. Morrell, 42 NW. 1119, 
76 Mich 114,15 AmSR 288—6 C 
J p 119 note 98 
Hintitling defective 
An entitling in an affidavit is de 
feciive where it describes an action 
as being of the October term, when 
in fact 1t is of the preceding April 
term, and as being sworn to in the 
June term—Quarles v. Robingon, 2 
Pinn (Wis) 97, 1 Chandl 29 
S51. Burnham v Doolittle, 15 N.w 
606, 14 Neb. 214—6 CJ. p 119 note 
99. 
52. Ark—Cheadle vy. Riddle, 6 Ark 
480. 


12 Ind App. 393 


53 Beebe v. Morrell, 42 NW. 1119, 
76 Mich 114,15 AmSR 288 


54. Rauschbach v Duval Food Prod- 
ucts Co., 168 A. 591, 11 N.J Mise 
900. 


55. Union Bank & Trust Co v. Him- 
melbauer, 181 P 882, 56 Mont 82 


56. Bernard v. McClanahan, 79 SB. 
1059, 115 Va, 453, 


@rror not fatal 

That an affidavit was written on 
@ printed form containing the name 
“Corporation Court,” instead of 
“Court of Law and Chancery,” at the 
top of the paper 41d not invaldate 
the affidavit, where such mustake 
was not repeated elsewhere in the 
paper, and the clerk certified that the 
affidavit was filed in the court of law 
and chancery —Bernard v. McClana- 
han, 79 8 HL. 1059, 115 Va. 453, 
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114 NJ Law 151—6 CJ p 119 note 
96 


568. Burgess v. Stitt, 12 How Pr (N. 
Y) 401 

59. Rubinsky v Ullman, 4 Pa Dist. 
126—8 CJ. p 119 note 8 


60. Robinson v Hesser, 13 P 204, 4 
NM. 144—6 C.J p 119 note 4 


61. Rudolf v. McDonald, 6 Neb. 
163 


62. Burnside v. Davis, 31 NW. 619, 

65 Mich, 74—6 CJ. p 119 note 6. 
Citizenship of plaintlif 

(1) Where the fact that plaintiff 
was @ citizen of the state was neces- 
sary to be shown to entitle him to an 
attachment, failure of the affidavit to 
contain @ sufficient allegation of that 
fact has been held to render it de- 
fective—Boarman v. Patterson, 1 
Gill (Md) 372—Mandeville v. Jarrett, 
6 Harr. & J.(Md.) 497—Shivers v.. 


7 C.d.58. 


in the action the fact that he is not named in the 
affiidavit,®8 or that 1t contains no direct allegation 
that affiant is the plaintiff, or one of them,®4 is 
not a fatal defect. 


(2) Residence 


Under the prevailing statutes, the affidavit usually 
does not have to show the plaintiff's residence. 


Where a nonresident as well as a resident plain- 
tiff is entitled to sue out an attachment, it is not 
necessary that the affidavit should contain any aver- 
ment as to the residence of plaintiff,65 and even 
though the law allows only residents to obtain 
attachments, it has been considered not necessary 
that the residence of plaintiff should appear in the 
affidavit, but sufficient if that fact is shown in any 
part of the proceedings.66 Where, however, an 
affidavit can be made by an agent only where 
plaintiff is absent from or resides out of the state, 
such monresidence or absence must appear in an 
affidavit by an agent.§7 


c. Defendant 
(1) In general 
(2) Citizenship and residence 
(3) Defendant an adult 


(1) In General 


The affidavit for attachment should Identify the de- 
fendant. 


The affidavit should identify or describe defend- 
ant,68 but extreme particularity is not required,®9 
and the fact that plaintiffs pleading varies from 
the affidavit in naming or describing the debtors 
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is immaterial where it is apparent that the same 
parties are intended.70 Where his name appears 
in the caption it is not necessary that the defend- 
ant should be named in the body of the affidavit.74 


The fact that two of the persons named as de- 
fendants in the caption are not connected with the 
transaction out of which the claim arose does not 
furnish a ground for disturbing the attachment.7* 


(2) Citizenship and Residence 


Where the statute so requires, the affidavit for at- 
tachment must allege the citizenship and residence of the 
defendant. 


If the statute requires that the citizenship of 
defendant shall be alleged, the absence of such an 
averment is a fatal defect;7® but 1f an allegation 
of defendant’s residence is not a prescribed part 
of the affidavit, it is unnecessary, even though the 
statute prescribes that a debtor must be sued m 
the county of his residence 75 Where, however, de- 
fendant’s nonresidence is a prerequisite to the is- 
suance of a writ of attachment, such fact must 
sufficiently appear ;76 and where an attachment may 
issue for a debt not due only in the county where 
the debtor resides, last resided, or where his prop- 
erty may be found, the affidavit must state his 
residence, last residence, or the location of the prop- 
erty.7? An affidavit for attachment which alleges 
that defendant is a nonresident need not, where the 
statute does not prescribe it, state the place of 
defendant’s residence 1f such fact is known, or that 
the place of his residence is unknown, where such 
is the fact.78 


Wilson, § Harr. & J (Md) 130, 9 Am. 
D 497—6 CJ. p 120 note 9. 


(2) This allegation seems no longer 
to be necessary in the jurisdictions 
in which it was formerly required — 
Birch vy. Butler, (DC.) 3 FCasNo 
1,425, 1 Cranch CC. $319—Hard v 
Stone, (DC) 11 FCas No 6,046, 5& 
Cranch CC 608—Xurtz v Jones, (D 
C) 14 F Cas No 7,954, 2 Cranch CC 
488—-McCoy v Boyle, 10 Md 8:91. 
€ CJ p 120 note 10. 


& Stringer v Dean, 27 NW 886, 
61 Mich 196—6 CJ. p 119 note 7 


6& Tessier v. Hinglehart, 24 NW. 
7384, 18 Neb. 167. 
ee ee v. Stanley, 2 Ala. 
6 
N Y¥—Hawkins v. Pakas, 57 NY.S 
817, 89 App Div. 506. 
6 CJ pi120 note 11. 


66. Peters v. Bower, Minor (Ala) 
69, approved in Jackson v. Stanley, 
2 Ala 326. 


2 enone! v. Fearing, 20 NJ Law 


6B. Black v Scanlon, 48 Ga. 12—6 C 
J. p 120 note 17. 


One of several defendants 

Where an affidavit of attachment, 
in an action against three defend- 
ants, stated that it was not sought 
to hinder, delay, or defraud any cred- 
itor or creditors of “said defendant,” 
it was held to be irregular and de- 
fective—Peterson v. Beggs, 148 P. 
541, 26 Cal App. 760 


69. Belcher-Stine Lumber Cov. 
Burns, 1283 NW 1128, 159 Mich. 
466—6 CJ. p 120 note 18. 


initials of defendant 

(1) A designation of defendant in 
an affidavit for an attachment 1s suf- 
ficient even though he 1s sued by his 
initials instead of by bis full christ- 
jan and middle names, where it ap- 
pears that defendant has been in the 
habit of using his initials in business 
transactions, and has been commonly 
designated by his initials, and was 
known by his initials to plaintiff in 
his dealngs with him, and it was 
clearly apparent who was meant-— 
Kinsey Co v. Heimerdinger, 13 Ohio 
CirCt(NS) 195—Daniels v, Taylor, 
18 Ohio Cir Ct (NS) 116. 
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(2) In the absence of statutory 
provision to the contrary, an affiida- 
vit in which an initial instead of the 
christian name of defendant 1s used, 
is iInsufficient—McGrew v. Steiner, 
71 A 1123, 77 NJ.Law 377 


70. Clanton v. Laird, 20 Miss 568— 
6 CJ. p 120 note 19 


71. Boyd v Lippencott, 2 Pa.Co. 586, 
44 LegiInt 46. 


72. Cunningham v. Von Pustan, 9 N. 
Y.S. 255 


73. Boarman Vv. 
(Md) 872. 


74 Wray v. Gilmore, 1 Miles (Pa) 
76. 


756. Ark—Toby v. 
853. 

Tex —Primrose v Roden, 14 Tex 1 

6 C.J. p 121 note 23. 

76. Tintner v. Zuccare, 
386. 

77. Yale vy McDaniel, 12 So 6556, 69 
Miss. 387. 


76 Glasgow v. Peyton, 159 P. 670, 
22 NM. 97. 


Patterson, 1 Gull 


Bowen, 8 Ark. 


41 Pa Co, 


$ 120 


(3) Defendant an Adult 


The affidavit need not expressly state that the de- 
fendant is an adult. 

Even though the statute in effect prohibits the 
issue of an attachment against the property of a 
minor, it seems that the affidavit need not specifical- 
ly state that defendant 1s an adult;?9 but that it 
will be sufficient 1f that fact appears by implica- 
tion,©2 and even where such an allegation was con- 
sidered necessary, the court has permitted supple- 
mental proof.81 


§ 121. —— Nature or Cause of Action or De- 
mand 
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ture or cause of action or demand with the particularity 
required by statute. 


Where required by statute, the cause of action 
or nature of the claim should be definitely stated 
in the affidavit, for the reason, among others, that 
it may appear that the action is one of those speci- 
fied as a case in which an attachment may be 
granted ,®2 but in the absence of a statute requir- 
ing that the cause of action or nature of the claim 
be stated in the affidavit, a failure to make such a 
statement in the affidavit is not fatal 83 While such 
facts should be alleged as will enable the court or 
officer to judge of the existence of a cause of action 
on which the issuance of an attachment will be 
warranted,®4 and, while ordinarily a statement 


The affidavit for attachment must set forth the na- 


79. Hall v Anderson, 40 NYS 354, 
17 Mise 270—Wrentszler v. Ross, 69 
How Pr (N.Y ) 397. 


60. Doctor v Schnepp, 7 NY Civ. 
Proc 144, 2 How Pr(NS) 52—6 C 
J pi121 note 25 


el. American Mills Co v. Schn:tzer, 
7 NY.Civ Proc 160—€6 GJ. p 121 
note 26 


9a. US—Stephenson v Kirtley, (W. 
Va) 46 SCt 60, 269 US 168, 70 L. 
Ed 213. 

Ky —Lewis v Browning, 4 8 W (2d) 
784, 223 Ky 771 

N Y¥.—Hart v Pege Mig Co, 176 N. 
YS 603, 187 AppDiv 296. 

8C—Willams \. Carlson, 110 SB. 
69, 118 SC. 46. 

W Va—tLittlestown Sav Inst v. 
Bream, 121 SE 169, 95 W Va. 851. 


See Lepman & Heggie v. Interstate 
Produce Co, 205 Ill App. 270. 
6 C.J p 121 note 338. 


Civil action for recovery of mouey 

Where a showliog that a particular 
achon was @ civil action for the re- 
covery of money was necessary, in 
order to ent.tle plaintiff to an attach- 
ment, and the affidavit stated that 
“plaintiff has commenced said action 
against said defendant for the recov- 
ery of $822 00, that the defendant is 
indebted to said plaintiff in said sum, 
that said sum is just and due and 1s 
wholly unpaid,” 1t was held that such 
affidavit sufficiently showed that the 
nature of the action was @ civil one, 
and that it was brought for the re- 
covery of money —Mullus v Lowrey 
Bros, 164 P 668, 63 Okl. 261, LRA 
1918B 36 


@eference to decree 

Statements in an affidavit for at- 
tachment, referring to a decree as 
shewing the amount due, did not war- 
rant & presumption that plamntff had 
a personal decree against defendant 
on which execution could issue and 
that therefore attachment would not 
lie—Deitz v. Whyte, 109 SH 218, 131 
Va. 19 


Statements of nature of olaim held 


eufficient.—Cartmell vy The Rudolph 
Wurlitzer Co, 6 Ohio NP(NS) 604 
—Preston County Power Co _ Vv. 
Franklin Coal & Coke Co, 114 SE 
873, 92 WVa 808—Norman v. Willis, 
106 SH 252, 88 W.Va. 76. 


Statement of nature of claim in. 
suffiicient.—Hotvatter v. Rowlesburg 
Lumber Co, 180 SE. 662, 100 W Va. 
449 


83. Robinson v Mellon, 126 A 863, 
2NJIMiso 1184—6 CJ. p 121 note 
87 

Liguidated damages 
In the absence of a showing that 

the damages charged to be due in the 

affidavit are unliquidated, the affida- 
vit 18 sufficient in this respect.— 

Robinson v. Mellon, 126 A. 863, 2 N 

J Misc 1184 


Statement of statutory ground 

Where the statute does not require 
the affidavit to state a cause of ac- 
tion, a statement of one or more of 
the grounds of attachment enumer- 
ated in the statute is sufficient —~ 
Hemmi v. Grover, 120 NW. 561, 18 
ND. 578. 


&%& N Y—Muller Bros. Const. Co. v. 
Thew Shovel Co, 288 NYS 944— 
Sorensen v S A. Companhia Gen- 
eral Commercial De Santos, Santos, 
Brazil, 180 N¥S 201 

W.Va—Deming Nat Bank v. Baker, 
98 SE 488, 83 W Va. 429. 

6 CJ p 123 note 40. 


Action on note 

(1) An attachment affidavit in a 
suit against an indorser of a note, 
must allege presentation at time and 
place appointed and within the prop- 
er hours, demand of payment, and 
due notice of indorser, and if payable 
at a bank the affidavit should, pur- 
suant to Uniform Negotiable Instru- 
ments Law, allege presentation at the 
bank during business hours before 
close of bank in the event contem- 
plated by atatute, 1t not being suf- 
ficient merely to allege due protest — 
Deming Nat Bank vy. Baker, 98 S.E. 
438, 83 W.Va. 429. 
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(2) Other requisites of allegation 
on note see 6 CJ. p 121 note $8 [f]. 


Action upon guaranty 

Where an action against a nonresi-~ 
dent upon an alleged written guar~ 
anty was begun by attachment, and 
the affidavit did not set forth the ey- 
identiary facts showing defendant's 
hlability upon the guaranty, the affi- 
davit was insufficient—Fmedman v, 
Prescetti, 192 N.Y.S. 55, 199 App.Div. 
385 


Conversion 

As regards the issuance of a war- 
rant of attachment against a foreign 
corporation to which two shovel 
cranes had been shipped, in a suit for 
conversion of the cranes, affidavits in 
support of attachment which fail to 
set forth any evidence supporting the 
allegations of the complaint charging 
conversion of cranes are fatally de~ 
fective—Miller Bros Const Co vy. 
Thew Shovel Co, 288 NYS. 944. 


umployment 

(1) Where plaintif? brought action 
to recover a fee for services in ad- 
justing an income tax claim against 
defendants’ deceased ancestor, but 
fanled to allege that plaintiff was 
employed by defendants to perform 
services for them or for decedent's 
estate, plaintiff did not make out a 
cause of action and was not entitled 
to an attachment —Price v. Foster, 
161 So 161, 182 La 79 


(2) Also, an attorney suing for the 
reasonable value of services must set 
forth in his affidavit on which at- 
tachment 18 based the facts showing 
employment, services, and value 
thereof, and evidence proving damag- 
es—Shapiro v Loft, Inc, 254 N.Y. 
S. 197, 142 Misc 144. 


Facts not showing agetoy 

An affidavit for a wrt of attach- 
ment setting forth that a certain per- 
son “was authorized” by defendant 
to solicit offers for the sale of cer- 
tain lands and premises was insuffi- 
client to prove the relation of princi- 
pal and agent between such person 


7 Od.S. 


which would suffice in a pleading setting up the 
cause of action 1s sufficient,85 extreme particularity 
in the statement of the existence and nature of 
plaintiff's cause of action 1s not required;8@ and 
generally it may be said that the requirement will 
be satisfied by any language from which conformity 
to the statute may be gathered.87 


Under a statute requiring plaintiff in his affi- 
davit to state the nature of his claim, the affidavit 
need not descend to details, but is sufficient 1f it 
shows a valid cause of action and defendant’s ha- 
bility thereon 88 Under such statutes, or similar 
statutes having the effect of requiring plaintiff to 
set forth in hus affidavit the essential evidentiary 
facts upon which he relies, it 1s sufficient if the 
affidavit states a prima facie case,89 or facts from 
which the right to attachment may be inferred,90 
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or contains evidence from which the court can 
determine that a necessary ultimate fact can be 
substantiated.91 


Under statutes having the effect of requiring 
plaintiff to show a right to attachment in his afh- 
davit, where an attachment is sought in a cause 
of action arising from contract, the affidavit should 
set forth facts showing its existence,9? and defend- 
ant’s liability on the contract,®® that plaintiff duly 
performed,®4 or that he is willing to perform,95 
and that defendant failed to perform his part of 
the contract ®6 Where plaintiff must, in his at- 
tachment papers, show the evidentiary facts by 
which he seeks to establish the cause of action, if 
he relies upon a written contract, the writing should 
be a part of the attachment papers, a mere state- 


and defendant without further ex- 
planation, although it would have 
been sufficient had affiant stated that 
he hed obtained the information from 
defendant, nor 414 a statement that 
the alleged agent, on the direction 
of deponent, sent a telegram to de- 
fendant making an offer for the land 
and advised that defendant, if he de- 
sired to accept it, wire hs acceptance 
to deponent, prove agency —Jaudel v. 
Schoelske, 112 A 328, 95 N J.Law 171 


65. Hale v. Grow, 106 SH 409, 88 
W Va. 178, 


ee. Oho—Werck v. Mansfield 
Lumber Co, 117 N.HL 362, 96 Ohio 
St 3886 
Pa—Lett v. Wyland Co., 18 PaCo 
525. 
6CJ. p 128 note 89 
“This statute must be applied to 
the affidavit in question not with the 
strictness required in @ criminal pTo- 
ceeding nor with the particularity es- 
sential In a formal pleading It 18 
enough if the owner 1s substantially 
advised as to the matters set forth 
in said section providing for the af- 
fidavit."—Weirick v. Mansfield Lum- 
ber Co, 117 NH 363, 365, 96 Ohio St. 
386 
Particularity required in affidavit 
gonerally see supra § 111. 


Auction sale 

An affidavit for an attachment need 
not allege ali the facts with respect 
to how an auction sale was conduct- 
ed, especially where it 1s not claimed 
it was not properly conducted — 
Crook v. Lipton, 170 N.Y.S. 845, 182 
App Div. 858. 


mm Weat however, under 
Code (1918) c 106 § 1 ¢€§ 4455) 1t ws 
held that plaintiff! in stating the na- 
ture of his claim should state it with 
as much particularity, though not m 
detail, as is required in the declara- 
tion or bill, so that it may thereby 
be made to appear that he has a val- 


14 cause of action against defendant 
—Deming Nat Bank v. Baker, 98 
SH 438, 88 WVa 429 


87. Stephenson v Kirtley, (CW Va) 
46 SCt 50, 2469 US 168, 70 LEA 
213—6 CJ p 124 note 42 


Affidavits held gsufficient.—<Albee v. 
Schmied, 2830 NW 146, 2650 Much. 
270—Miuller v. Jones, 152 NYS 789 
—6 CJ p 124 note 42 [a]. 

AMdavits held insufiicient.—Jaudel 
v. Schoelzke, 112 A. 328, 95 NJ Law 
171—Barkley v Muller, 153 NYS 
928, 168 App Div. 110—86 CJ. p 124 
note 41 [1]. 

838 Preston County Power Co v. 

Frankhn Coal & Coke Co, 114 SH 

878, 92 W Va. 808. 


8. US—Siegel v. Waynesboro 
Knitting Co, (DCN Y.) 7 F Supp 
693 

N Y—Salembier, Levin & Co. v. 
North Adams Mfg Co., 178 N Y.S. 
607 

6 CJ pn 109 note 80. 


90. Ross v Poor, 12 Ohio App. 496. 


91. Abdun-Nur v. Arbeed, 191 N Y. 
§ 38, 198 App Div. 795—Nerenberg 
v Keith, 167 N Y.S. 613, 101 Muse. 
5651—Miller Bros Const Co _ Vv. 
Thew Shovel Co, 288 N.YS 944. 


92. N ¥—Schreiber v Gem Stopper 
Co, 158 N.YS. 878, 168 App Div. 
60—Sorensen v. S A. Companhia 
General Commercial De Santos, 
Santiogz, Brazil, 180 NYS 201 

W.Va —Millar v. Whittington, 87 8 H 
164. 

6 GJ p 124 note 4L 


Contract not stated 

A petition in an action against a 
nonresident, in which an attachment 
is sought, alleging that plaintiff is 
entitled to the payment to her of one~ 
balf of the proceeds of a life insur-~ 
ance policy, and that defendant col- 
lected and appropriated to her own 
use the portion of aaid sum coming 
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to plaintiff, does not state an express 
or implied contract between plaintiff 
and defendant—-Ross v. Poor, 12 
Ohio App 496. 


Forts 

The Michigan statute (3 Comp IL 
[1915] § 18049) relating to actions 
for tort, and providing that plaintiff 
shall set forth in his affidavit in de- 
tall his cause of action, applies only 
to tort actions, and not to actions in 
assumpsit on implied contract —Al- 
bee v. Schmuied, 280 N.W. 146, 250 
Mich. 270. 


SS. N Y¥—Makepeace v. Dilltown 
Smokeless Coal Co, 167 NY.S 83, 
179 App Div. 662 

W Va —Preston County Power Co v. 
Franklin Coal & Coke Co, 114 SH. 
878, 92 W Va. 308 


Giashility and breach of contract 

Affidavit in foreign attachment for 
breach of contract of sale of yarn, 
based on a written order, must state 
the acceptance of the order either in 
writing or by parol and the facts 
constituting the breach of the con- 
tract, and also when the goods should 
have been delivered, and the market 
price at such time—Siindlin v Sax- 
ony Spinning Co, 104 A. 698, 261 Pa. 
354, 


94. Pottash v. Vietor, 118 A. 215, 274 
Pa. 846 
Allegation sufficient 
A buyer’s allegation, in an affidavit 
for attachment, that 1t performed all 
the conditions of the contract, was 
@ sufficient allegation of performance 
—L. B Foster Co v Eoppel Indus- 
trial Car & Equipment Co, 215 N.Y. 
S 214, 127 Mise 51. 
95. Metropolis Woolen Co. v. Nem- 
cof, 174 N.¥.S 649. 
96. Muindlin v Saxony Spinning Co., 
104 A. 598, 261 Pa. 354. 
AMidavit held to show breach. 
Suter v. Lockwood Dental Ca, 45 
App D.C. 92, 
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ment of its contents being insufficient,9? although 
a copy may be sufficient.98 If, however, the statute 
does not require that the attachment papers include 
a copy of the contract, or the contract itself, it 
is not essential to jurisdiction, and may subsequent- 
ly be supplied.99 

Where it need not appear in the affidavit wheth- 
er the contract is express or implied, a statement 
in the affidavit that the money is due upon an im- 
plied contract, when in fact it is due upon an ex- 
press contract, does not make the affidavit defec- 
tive, since, 1f it states that it is a contract for 
the direct payment of money, it is sufficient, and 
anything stated further may be disregarded as sur- 
plusage.! 

Where an attachment is sought in a cause of ac- 
tion arising from the negligent acts of defendant, 
the facts constituting such negligence must be set 
out.? 

Cause noi pleaded Where the declaration or pe- 
tition is filed with the affidavit, attachment cannot 
issue on a cause of action contained in the affida- 
vit but not pleaded in the accompanying pleadings 3 


§ 122. —— Ownership of Claim 


If required by statute, the affidavit for attachment 
must show that the plaintiff owns, or Is entitled to re- 
cover, upon his demand. 


97. Makepeace Vv wintown Smokeless,;1. Hamilton v Baker-Hansen Mfg 
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If required by statute, it should also appear from 
the affidavit that plaintiff 1s a creditor of defend- 
ant and that he is entitled as such to recover the 
claim or demand for which the action is brought,‘ 
but where there were several plaintiffs, an affidavit 
by one of them stating that he ought to recover 
has been held not fatally defective because assert- 
ing an indebtedness to him personally.5 Where 
an afidavit charges an indebtedness with the agent 
and not with the real plamtiff, the affidavit is in- 
sufficient 6 An affidavit by plaintiff stating that he 
is now the owner and holder of the demand sued 
on under an assignment by the assignee to whom 
the original holder had transferred it, together 
with an affidavit by such original holder stating 
that he informed defendant that the claim had been 
duly assigned to plaintiff, is sufficient to show the 
assignee plaintiff’s ownership of the claim. 


§ 123. —— Identification of Cause 


Where required by statute the affidavit must Identify 
the principal action. 


If the statute requires that the affidavit shall 
identify the action in which the auxilary remedy 
1s sought, the affidavit must so describe it as to 
show unmistakably that it is an adjunct of that 
particular proceeding;® but an affidavit which has 
this effect is sufficient,? although it fails to use 


and his associates, in which the as- 


Coal Co, 167 NYS 88, 179 App 

Div. 662—Sorensen v S A Com- 

panhia General Commercial De 

Santos, Santos, Brazil, 180 NY 8. 

201. 

Where @ verified complaint is suf- 
ficient of itself as an affidavit for 
attachment, in pleading the contract 
1t 18 sufficient to state its legal effect 
—Condouris v Imperial Turkish To- 
bacco, etc, Co, 22 NYS. 695, 8 Misc 
66 


98. Salembier, Levin & Co v North 
Adams Mfg Co, 178 N.YS 607 


Mixcerpts sufficient 

Where objection was raised to an 
affidavit of attachment because it 
failed to annex complete copies of 
the various letters upon which the 
cause of action was based, but mere- 
ly set forth the excerpts from such 
letters, 1t was held that even though 
it was possible that the omitted por- 
tions of such letters contained some- 
thing which would contradict or 
qualify those parts of the letters, 
which were set forth, yet such possi- 
bility was not sufficient to require 
the entire letters to be set forth— 
Salembier, Levin & Co. v. North Ad- 
ams Mfg. Co, 178 N Y.S. 607. 


99. Dexter & Carpenter v. Lake & 
Eixport Coal Corporation, 188 N.Y. 
&. 623, 196 App Div. 766. 


Co, 169 P 288, 176 Cal 569 


& American Fruit Growers, Inc v 
Pacific Electric Ry. Co., 11 Pa Dist. 
& Co 291—Sabarof & Son v. Cen- 
tral of Georgia Ry. Co, 9 Pa Dist 
& Co 238. 

Acts of negligence 
(1) Where the principal action was 

in tort for negligence in driving an 

automobile at a speed in violation 
of statute, where neither attachment 
nor supporting affidavit alleged that 
defendant’s automobile was traveling 
in excess of the speed permitted by 
atatute, at time of collision, attach- 
ment levied thereon was invalid — 
Keller v. Federal Bob Brannon Truck 
Co, 269 SW. 914, 151 Tenn. 427 


(2) Where the affidavit for attach- 
ment merely averred that an automo- 
bile was being driven in violation of 
law at a speed rendered, dangerous by 
the circumstances, without detailing 
the circumstances, it did not state a 
cause of action—Woodworth v. 
Skeen, 150 SH 764, 158 S.C. 363. 


3a Cable v. Olagon, 15 P (2d) 737, 52 
Idaho 389. 


sociates refused to join and ‘were 
made defendants in compliance with 
the statutory requirements, the fact 
that plaintiff? in bis complaint and 
affidavit for attachment stated that 
plaintiff and certain named defend- 
ants, lis associates, were justly en- 
titled to recover from the other de- 
fendant, instead of alleging that 
plaintiff alone was entitled to recov- 
er, did not render the affidavit and 
petition insufficient for an attach- 
ment—Friede v. Azovsko Donsko1 
Kommercheske Bank, (DC.N.Y.) 266 
F 1381. 


Use and legal plaintif 
‘Where there was an attachment in 
the name of a party, as treasurer, 
for the use of a church, and it no- 
where appeared that the real plaintiff 
head the same rights as were pos- 
sessed by the use plaintiff, the affi- 
davit was insufficient —Green v. Ab- 
dill, 6 PaCo. 666. 
S& Fairbanks v Lorig, 29 NE 462, 
4 Ind App. 4561. 
6 Stark v. Lewis, 7 Ky Op 711 
¥. Hall v. Stryker, 27 N.Y. 596 


4 Green v. Abdill, 6 Pa.Co. 666—/& New York Casualty Co. v Law- 


6 CJ. p 124 note 43 


Flaintif and defendants entitled to 
recover 

In an action by one jomt adven- 

turer to recover money due to him 
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gon, 24 S.W (2d) 881, 160 Tenn. 329 
—§ C.J. p 125 note 46. 

®& Munzenheimer  v. Manhattan 
Cloak, etc, Co, 15 S.W. 389, 79 
Tex. $18S—6 CJ. p 125 note 47. 


7 O.J.8. 


technical language,!9 to refer specifically to tuc 
petition,!! or to give the number of the case.“ 


§ 124. —— Showing Pendency of Action 


Where the statute so requires, the affidavit must 
state the commencement or pendency of the action to 
which the attachment is auxiliary. 

In the absence of a statute so requiring, a spe- 
cific showing in the affidavit that the action has 
actually been commenced!’ or that the summons 
has been issued or served,!4 is not essential If 
the statute requires the commencement or pend- 
ency of the action to be alleged, any statement 
substantially showing its institution or subsequent 
prosecution will be sufficient;15 and where the 
statute requires that the affidavit together with the 
bond and attachment shall be returned to the court 
in which the suit was originally commenced, and 
filed with the papers in the original case, it is 
mot necessary to allege the existence of a suit.16 
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§ 125 
y 125. -— Showing as to Claim or Indebt- 
edness 
a. In general 


b. Facts and particulars of indebtedness 
ce. Maturity of the debt 

d. Justice of claim 

e. Credits, offsets, and counterclaims 


&. In General 


An affidavit for attachment should ordinarily state 
the fact that the defendant Is indebted to the plaintiff, 
and should also set out the amount of such Indebtedness. 

Although in the absence of a statute so requiring, 
the affidavit need not state the damages sought,1? 
where required by statute, as it usually 1s, the affi- 
davit or petition in an attachment proceeding must 
state that defendant is indebted to plaintiff,1® and 
it must also contain a precise or reasonably certain 
statement of the amount of the indebtedness 
claimed.19 


16. Altmeyer v. Caulfield, 17 SH 
409, 837 WVa 847 


Zl. White Day Furniture Co v. Dal- 
las Firat State Bank, (Tex Civ 
App) 114 SW 1159. 


AMmdavit sufficient 

An affidavit for attachment, which 
18 appropriately styled and numbered 
with the asatyle and number of the 
case and states that it 1s made at the 
instance of plaintiff and is filed 
among the papers in the suit, suffi- 
clently identifies the suit, and the 
fact that the petition 14 not referred 
to in express words or made a part 
of the affidavit will not vitiate the 
attachment proceedings —White Day 
Furniture Co. v Dallas Furst State 
Bank, (TexCiv App) 114 SW. 1159. 


12. Brndges v. Center First Nat. 
Bank, 105 SW. 1018, 47 Tex Civ. 
App. 454. 

13% Blake v. Sherman, 12 Minn 420. 


6 CJ. p 125 note 62. 


15. Jansen v Mundt, 30 NW. 53, 20 
Neb. 820—8 CJ p 125 note 51. 


216. Hounshell v Phares, 1 Ala. 580 


17. Porter v. Duke, 270 P. 625, 34 
Ams 217. 


28 Colo—Gibson v Gagnon, 257 P. 
848, 82 Colo 108 

Md —Lanase v. Beggs, 151 A. 21, 159 
Md 811. 

Tex—Butler v Nail, (Civ App) 86 8. 
W (3d) 307, affirmed Nail v Comp- 
ton, (Com App) 55 S.W.(2d) 1028. 

6 CJ. p 125 note 55. 

“A ctual” 

‘Where the statute provides that a 
writ of attachment shall issue when- 
ever plaintiff? “shall make an affida- 
vit showing that the sum for which 


7CJS.—19 


the attachment is asked 16 an actual, 
bona fide, existing debt,” the omis- 
s.on of the word “actual” in the affi- 
Gavit is not fatal :f the allegations 
and facts stated in the affidavit show 
that it 18 an “actual,” bona fide, ex- 
iwtiing debt, without repeating the ex- 
act words of the statute.—Miller v. 
Alaska-Canadian Oil & Coal Co, 4 
Alaska 439. 


“Indebtedness” including liability for 
damages 


In a statute requiring the affidavit 
for an attachment to specify the 
amount of indebtedness, “indebted- 
ness” includes liability for damages 
from breach of written contract — 
State v Superior Court for King 
County, 159 P. 1193, 93 Wash. 98. 


“Owes” 

Where an affidavit for an attach- 
ment stated that defendant “owes” 
plaintiff a specified sum, it was held 
such affidavit sufficiently compled 
with a statutory requirement that 
such affidavit should aver that the 
debtor owed plaintiff —Dicks-David 
Co. v. Edward Maurer Co., (D.CN 
J.) 279 F. 281 


19. Ala—Georgia Cotton Ol Co. v 
Carlisle Seed Co., 75 So. 984, 200 
Ala. 226. 

Idaho —Sunderlin v. Warner, 246 P 
1, 42 Idaho 479 

Ky —Muller’s Ex’x v. People’s Bank, 
41 SW (2d) 1096, 240 Ky. 185— 
Howard v Howard, 39 S.W (2d) 
245, 289 Ky 160—Hart County De- 
posit Bank v Hatfield, 33 S W (2d) 
660, 236 Ky. 725 

Md —Lanasa v. Beggs, 151 A. 21, 159 
Md. 311—Hedrick v. Markham, 103 
A. 98, 182 Md. 160. 

§ C.—Wilhams v. Carlson, 110 8.E. 
69, 118 SC. 46. 
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Tex-—~Evans v. Lawson, 64 Tex. 199 
—Farmers Nat Bank of Stephen- 
ville v Daggett, (Com App) 2 S 
W (2d) 834, affirming Daggett v 
Farmers’ Nat Bank, (Civ.App ) 259 
SW 198—Butler v Nail, (Civ 
App) 86 SYV.(2d) 30%, affirmed 
Nail v. Compton, (Com App.) 55 8S. 
W.(2d) 1028. 

6 CJ. p 126 note 56. 


damage 

While the proof of cause and dam- 
age need not be as direct and posi- 
tive in affidavits for attachment as 
1g required on the trial, there must 
be something more than an assertion 
of “approximate damage” to justify 
the warrant —Parker y Robert Wal- 
lace & Co, of Bolfast, 201 N.Y.S. 416, 
206 App.Div. 465. 


Sum songht instead of sum due 

The fact that a surety, in an af- 
fidavit for an attachment, stated the 
sum she sought to recover instead of 
the sum defendant should pay as re- 
quired by statute, was immaterial, 
where the amount of the note was 
specifically stated and 1t was obvious 
that such was the amount defendant 
should ypay.—Lincoln Bank & Trust 
Co. v. Arnold, 75 S.W (2d) 751, 256 
Ky 80. 

Omission of word “amount” 

An affidavit for an attachment filed 
in @ sult in equity against a real 
debtor and others who are merely 
formal defendants is not vitiated on 
the ground that it omits the word 
“amount,” where it uses the words, 
“that in said suit the plaintifts, as 
affant verily believes, are justly en- 
titled to recover, at the least, against 
the defendant [naming the debtor], 
the said sum” demanded, specifying 
the amount thereof—Hale vy. Grow, 
106 SE. 409, 88 W.Va. 173. 
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Under such statutes a general averment of dam- 
age is insufficient and the indebtedness or amount 
claimed should be specifically stated;2 but the 
amount claimed need not be stated with absolute 
accuracy,“ and accordingly it has been held that 
the omission to state the amount of interest will 
not render the affidavit defective.22 Also, in the 
absence of a statute so 1equiring, plaintiff need 
not state in his affidavit or petition data by which 
a mathematical computation can be made of the 
amount of the demand? A slight variance be- 
tween the amount claimed and the actual indebt- 
edness, caused by muscalculation or inadvertence, 
will be disregarded, where it is evident that plain- 
tiff has acted in good faith. A fortiori, it is not 
a ground of objection that the affidavit shows 
plaintiff to be entitled to a larger sum than he de- 
mands 24 The sum stated must not, however, be 
merely conjectural, for in such case no attachment 
would lie.25 

Affidavit on behalf of joint parties. One joint 
plaintiff may state that no counterclaims exist to 
the knowledge of all the plaimtiffs,26 for in such 
a case it will be presumed that matters positively 
sworn to were within the personal knowledge of 
affant, unless it is apparent that he could not have 
guch knowledge.27 


Joint indebtedness. An allegation that two de- 
fendants named are indebted to plaintiffs,28 or that 
defendants are copartners,?9 sufficiently alleges a 


Mump eum including unliquidated 
emount 
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joint indebtedness. Where it is sought to attach 
the property of one joint debtor the affidavit need 
not state a joint indebtedness or take notice of the 
other,®0 and if the property of one jo.nt debtor may 
be attached, an affidavit alleging the indebtedness 
of both is sufficient to authorize a judgment against 
one.81 


Mere surplusage in the allegations of claim or 
indebtedness, 1f the statement 1s otherwise suffi- 
cient and not rendered uncertain thereby, 1s umma- 
terial 84 


Reference to petition. Where reference may be 
made to the petition, 1n accordance with the rules 
already discussed in § 116, a reference in the aff- 
davit to the petition may be sufficient where the 
amount of the claim is required to be, and 18, set 
forth in the petition.38 


b. Facts and Particulars of Indebtedness 


(1) In general 
(2) Where demand unliquidated 


(1) In General 


Where the statute so requires, the affidavit for at- 
tachment must set forth the facts and particulars out of 
which the Indebtedness arose. 

Where the statute so requires, the particulars 
of the debt should be given, or facts should be 
stated, which will satisfy the officer of the exist- 
ence of the indebtedness claimed,®4 although in 


cific indebtedness of defendant to|30. Dobbs v. Justices Murray Coun- 


Where the affidavit for attachment 
{facluded in the lump sum stated, un- 
liquidated demages, the affidavit was 
defective because it did not state the 
umount of defendant’s indebtedness 
—Hwer v. Jackson, 288 P 110, 102 


plaintiff in a principal sum, is not 
rendered uncertain by a reference to 
the amount of interest that should 
be added, computed at a specified 
rate upon certain daily balances.— 
State v Pondera Valley State Bank, 
348 P. 207, 77 Mont. 1. 


(lal App. 788—Doud v Jackson, 288\/93. Garvey v Guaranty Bank & 


». 107, 102 Cal App. 213 
Prima facile showing sufficient 


Trust Co., (Tex.Civ App ) 298 S W. 
$03. 


Where affidavits made a prima fa-/| 2% Cal—Hamulton v. Baker-Hansen 


“le showing sufficient to sustain an 


Mfg Co, 169 P 238, 176 Cal 569. 


attachment in full, a motion to re-| Idaho~—McCall v Firat Nat. Bank, 


duce the amount thereof was prop- 
erly denied, since the accuracy of de- 


277 P &63, 47 Idaho 519. 
6 C.J p 127 notes 59, 60. 


fendant’s computations should awalt|en, Prentiss v. Greene, 184 N.Y.S. 


tmal—N V. Tonerde Meatschappl) 
Voor Montaan-Chemie v. Great Lakes 
Coal & Coke Co, 276 N.¥Y.S. 895, 248 
App Div 640. 


20. Wailhams v. Carlson, 110 S BD. 69, 
118 SC. 46—6 C.J. p 127 note 57. 


Zi. Robinson v. Mellon, 126 A 863, 
2 NJ Misc. 1184—86 C.J. p 127 note 
58 

a@. State v. Pondera Valley State 
Bank, 248 P. 207, 77 Mont. 1—€ C. 
J. p 127 note 5&8 [a]. 


Reference to interest 
An affidavit which alleges a spe- 


558, 1938 App Div. 672—6 C.J. p 127 
note 61 

28. Doctor v. Schnepp, 7 N ¥ Civ. 
Proc 144, 2 HowPr.(NS) 62— 
Barton v. Saalfield, 1 How Pr.(N 
S)(N Y) 276 

27. Doctor v Schnepp, 7 N Y Civ. 
Proc. 144, 2 How Pr.(NS) 62. 

28. Sword v. Lenawee Cir. Judge, 
88 NW 870, 71 Mich. 284—6 C.J. 
p 1380 note 73. 

29. People v Judge Bay County Cir 
Ct, 2N W. 26, 41 Mich. 886—6 C.J. 
p 180 note 74 
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ty Inferior Ct, 17 Ga 624 


31. Geiges v Greiner, 36 NW. 48, 
68 Mich 158 


32. Reference to “other claims” 
Where an affidavit stated that de- 
fendant owed plaintiff three hundred 
seventy five dollars, the fact that 
such affidavit further added “in addi- 
tion to certain claims for damages 
for breach of contract heeinafter 
referred to” did not render the 
amount uncertain, since such latter 
statement could be regarded as mere 
surplusage —Hamulton v. Baker-Han- 
sen Mfg Co., 169 P 288, 176 Cal 569 


as. Morgan v. Johnson, 15 Tex 6568 


s%& N.J—Sternberg v Poole, 152 A. 
703, 9 NJ.Misec 111 

N Y —California Packing Corporation 
vy. Eelly Storage & Distributing 
Co, 1248 NBD 269, 328 NY. 49, re- 
versing California Packing Corpo- 
ration v. Phenix & Third Nat 
Bank of Lexington, Ky, 177 N YS. 
87, 188 AppDiv 475—Wesley v. 
Drake, 269 NYS 174, 240 App. 
Div. 59. 

Pa—lIrvine v. May O11 Burner Cor- 
poration, 17 Pa Dist. & Co 711— 


7 C.J.5. 


the absence of such a statute the ultimate fact only 
need be stated, and not the probative facts out 
of which the indebtedness arose.35 


In some states the affidavit must allege that the 
contract sued on has not been secured by mort- 
gage or otherwise, if such is the case.86 


(2) Where Demand Unliquidated 


Where so required by statute, in an action for un- 
liquidated damages, the affidavit should state facts suffi- 
cient to enable the court to judge of the probable amount 
of damages due. 


Where the statute expressly or impliedly so re- 
quires, in an action to recover unliquidated dam- 
ages, special facts and circumstances should be set 
out, so as to enable the court to judge of the 
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probable amount of damages sustained and recov- 
erable, and to determine the amount for which the 
levy may be made.*7 And where there is merely 
a statement of the conclusion of damages without 
evidence establishing substantial damages, the af- 
fidavit is insufficient 88 Jt has also been held that 
an affidavit which adopts a certain measure of dam- 
ages as the amount of recovery must state the 
evidence relied on to establish such recovery 59 
Where the amount of damages sought is the dif- 
ference between the contract price and the market 
price, 1t has been held that the affidavit must set 
forth the market price at the tume the breach of 
contract occurred 40 


In an action ex delicto, under some statutes, it 


Wolf v Zentz, 5 Pa Dist. & Co 276 
—International O11 Wks v. Wella, 
7 PaCo 271 

6 CJ. p 128 note 40 [b], p 128 note 
69 


Affidavit sufficient 

(1) An affidavit for attachment, 
stating that the indebtedness arose 
upon express contracts for the direct 
payment of money, that the contracts 
were promissory notes for definite 
amounts, that the said sums are an 
actual, bona fide, existing debt due 
and owing from defendants to plain- 
tiff, is sufficient —McMaster vy Ruby, 
167 P. 783, 80 Or 476. 


(3) A statement that a claim m 
which an attachment ig sought, 18 
for “board, washing, and lodging,” 1s 
sufficient as against a motion to dis- 
charge an attachment, but the facts 
from which such claim arose must be 
stated with greater particularity in 
a bill of particulars —Parkinson v 
Crawford, 18 Ohio NP.ACNS) 73. 


4Midavit insufficient 

(1) Where plaintiff, an attoraey, 
brought action to recover for the 
reasonable value of his services, and 
he generally stated in his affidavit 
that such services were furnished 
from 1931-1938, and that he defended 
actions and performed various other 
legal services for defendant it was 
held the affidavit did not state with 
sufficient particularity the facts out 
of which defendant’s alleged indebt- 
edness arose—tWresley v Drake, 269 
NYS 174, 240 App Div. 69. 


(3) A statement in his affidavit for 
an attachment by plaimtiff, that he 
lent a sum aggregating seven thou- 
gand three hundred forty-one dollars 
to defendant, and that defendant 
promised to repay such amount up- 
on demand, and that upon demand, 
defendant refused to repay such 
amount, is not a sufficient statement 
of the nature and particulars of the 
debt or demand and will not support 


an attachment —Stenberg vw Poole, 
152 A 708, 9 NJ Mise 111 


(3) A mere averment that plaintiff 
is entitled to reco.er a sum of money 
for the value of goods sold and de- 
livered to defendant, 1n the absence 
of any averment that plaintiff sold 
and delivered such goods, and in the 
absence of any statament as to the 
price agreed upon 18 insufficient to 
support an attachment—Swift v. 
Martim, 1442 NYS 186. 

Items specified 

Where an affidavit for an attach- 
ment stated that the action was one 
for money due on a contract, and con- 
tained in addition a specification of 
the items of the account sued on, 
the affidavit was sufficient to support 
the attachment —Flannigan v. Mon- 
ongahela Tie & Lumber Co, (WW Va.) 
87 SE 165 


33. McMaster v. Ruby, 157 P. 783, 
80 Or 476—6 CJ p 121 note 37, 
Pp 128 note 70. 


3& Nichols v. Davis, 137 P. 41, 23 
CalApp 67 
87. Sicklick v Schaaseur, 225 NYS 
259, $21 App Di' 742—Robinson v 
Arcuer Strauss Rubber Co, 191 N. 
Y.S. 289, 198 AppDiv 822—Pren- 
tiss v Greene, 184 NYS 6658, 193 
App Div. 673—Pedro y Seltzer, 
Inc, v. Brivio, 189 NYS. 706, 191 
App Div 110—Stiner v Tennessee 
Copper Co, 161 N.YS 986, 176 App 
Div 209—Shapiro y. Loft, Inc, 254 
NYS 197, 142 Misc 144—Salem- 
bier, Levin & Co v. North Adams 
Mfg Co, 178 NY.S 607—6 CJ. 
p 121 note 38 [2], p 129 note 71. 
Right to attachment on a nonliqui- 
dated demand see supra § 14 
Affidavits held sufficient 
(1) In anaction for breach of a con- 
tract to deliver sulphuric acid and 
of warranty of quality, allegations in 
the affidavits for attachment, that de- 
fendant failed to deliver a specified 
number of tons, that the market val- 
ue was eighty dollars per ton, that 
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plaintiffs were damaged in the 
amount of seventy-nine thousand 
seven hundred sixty five dollars and 
thirty five cents, that the contract 
price was thirty-one dollars per ton, 
that the contract percentage of acid 
was ninety-seven and one half, that 
the acid delivered was of lower per- 
centage, and only of the value of 
twenty dollars per ton, and that the 
difference in the value of the contract 
and actual quality was sixty dollars 
per ton, sufficiently shows evidenti- 
ary facts as to damages sustained to 
support the attachment—Stiner v. 
Tennessee Copper Co, 161 N.Y S. 986, 
176 App Div. 209 


(2) Other affidavits held sufficient. 


Affidavits held insufficient 

(1) A warrant of attachment for 
damages in inducing plaintiff by mis- 
representations to purchase stock 
must be supported by at least prima 
facie evidence of the damages de- 
manded, and the mere allegation that 
the stock has not been sold on the 
stock markets and that plaintiff? was 
unable to find a person willing to 
purchase, 18 insufficient.—Reinhardt 
v Horace L Day Co, 213 NYS 180, 
126 Misc 367 

(2) Other affidavits held insufi- 
cient —86 CJ p 139 note 71 [a]. 
Time of proving grounds 

The appropriate time to prove the 
facts alleged in the attachment pa- 
pers as grounds of attachment 10 an 
action for unliquidated damages for 
fraud and deceit was at the time of 
applying for the wiit of attachment 
—Sicklick v Schasseur, 225 N.Y.S 
279, 221 App.Div 742. 
3& Sickhek v. Schasseur, supra. 


39. Delafield v. J K Armsby Co, 71 
NY.S 14, 62 App.Div 262 

40. Pedro y Seltzer, Inc, v. Brivio, 
180 N.YS. T06, 191 App.Div 110 


See Lepman & Heggie v Interstate 
Produce Co, 205 DlApp 270. 
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is sufficient to state the amount of damages 
claimed,#1 and where the claim is for injuries to 
property, it 1s not mecessary for the affidavit to 
state the value of the property, but only the amount 
of the damages.*? 


c Maturity of the Debt 
(1) In general 
(2) Where debt sued on not matured 
(3) Setting forth both matured and 1m- 
matured debts 


(1) In General 


If the statute so requires, plaintiff must state tn his 
affidavit for attachment that the debt has matured. 


If under the statute attachment issues only where 
there is a present indebtedness, as already consid- 
ered in § 15, and, where the statute so requires, 
the affidavit must affirmatively show that the debt 
upon which the action is brought is actually due 
at the time the action was commenced, or the affi- 
davit made,f8 and a failure to make such a state- 
ment is fatal.44 It is, however, not necessary that 
the maturity of the debt shall be stated in express 
terms,4° and the requirement 1s satisfied by a state- 
ment that defendant is indebted,*® or that the sum 
claimed is justly due;#7 although it has also been 
held that a statement that defendant is “indebted” 
is not equivalent to a statement that defendant’s 
debt is dve at the time the affidavit is made.48 It 
has been held that the statement of a cause of 
action in the petition, showing the right to imme- 
diate compensation, will control a statement in the 
affidavit that the debt has not matured.49 If the 
debt, although treated as due, has not actually ma- 
tured, it may be shown that it was agreed that it 
should become due on the happening of a certain 
contingency, and that the contemplated contingency 
has occurred 50 


41. Kan—Cain v. Perfect, 181 P 
578, 89 Kan 861, 
Tenn—Thompson’ iV. 

Humphr 642 


6CJ p 128 note 63. 


42. Chitty v. Pennsylvania R Co, 
40 SE 944. 62 SC 626 


43. Rosen v Levy, 148 So 893, 109 
Fla 683—6 CJ p 130 note 78. 


Allegation held sufficient 

An attachment affidavit, alleging 
that the debt 18 an “actually existing 
debt and .. . now due” is the 
equivalent of the required allegation 
that the debt “is actually due "—Ro- 
gen v. Levy, 148 So. 398, 109 Fla. 523 


mn Georgia, under Civ Code (1910) 
8 5084, an attachment for purchase 
money cannot issue until the debt 18 / 40. 
due, and, where the affidavit for the 280. 


Carper, 11 
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180 note 80 
395. 


97 AmD 208. 
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47. Nicolls v. Lawrence, 30 Mich 


Aultman v. Daggs, 50 Mo App. 


T C.J.S8. 


(2) Where Debt Sued on Not Matured 


Where an attachment Is sought for a debt which has 
not yet matured, the affidavit must allege the facts re. 
quired by the statute In regard to the claim or indebted. 
hese. 

Where plaintiff may secure an attachment upon 
a debt which is not due and payable, as already 
discussed in § 15, if the statute so requires he 
must state the fact in his affidavit that the debt 
is not due, and a failure to do so is fatal.61 Where 
the statute so requires, he must also state in his 
affidavit the time of the debt’s maturity.52 In the 
absence of a requirement in the statute, however, 
that the affidavit state that the debt is not due, such 
a statement is not necessary, since the court has 
no right to prescribe additional requirements to be 
complied with in order that a party may avail 
himself of this process.53 Accordingly, under such 
a statute, where the instrument sued on shows on 
its face that it has not matured, it is not neces- 
sary that the affidavit should allege the immaturity 
of the debt.54 

In accordance with the rules already discussed 
in subdivision b (1) of this section, if required by 
the statute the affidavit must also set up the ex- 
istence of the particular ground or grounds upon 
which an attachment to secure this class of debts 
may issue55 and must set up facts or allege rea- 
sons for the immediate issue of the writ sufficient 
to satisfy the officer to whom application is made 
of the propriety of allowing it to issue.56 


(3) Setting Forth Both Matured and Imma- 
tured Debts 


Where permitted by statute, an affidavit setting forth 
both matured and Immatured debts is not fatally de- 
fective 

Under a permissive statute, an affidavit setting 
forth both matured and immatured debts is not 


attachment does not so allege, the; 50. Merchants’ Nat Bank v. Colum- 
attachment is subiect to dismisrel 
The rule is otherwise in attachments 
based upon other grounds——Hensley/51, Lederer v Rosenthal, 74 NW. 
v. Minehan, 114 SE 647, 29 Ga.App 


bia Spinning Co, 47 NYS 442, 21 
App Div 888—6 CJ p 180 note 83 


971, 99 Wis. 2836—6 CJ. p 180 note 
85 


44. Mathews v Densmore, 5 NW./| 52. Ruhl v. Rogers, 2 SH 798, 29 W 
669, 48 Mich 461 


45. Avery v Pope, 79 SE 946, 18 
Ga.App 743—6 CJ. p 180 note 79. 


46. Ross v. Gold Ridge Min Co., 
96 P §21, 14 Idaho 687—6 CJ. p 


Va. 779—6 CJ. p 131 note 86 


53. Gimbel v. Gomprecht, 35 SW 
470, 89 Tex. 497, overruling Avery 
v. Zander, 183 SW 971, 77 Tex 207, 
and Cox v. Reinhardt, 41 Tex 591. 


54 Panhandle Nat. Bank v. Still, 19 
SW 479, 84 Tex 839. 


85. Deering v. Warren, 44 NW 
1068, 1 SD. 36—6 CJ. p 131 note 


48. Cross v. McMaken, 17 Mich, 511, 87. 


5G. Caldwell v. People’s Bank of 
Sanford, 75 So 848, 78 Fla. 1165— 
6 CJ. p 131 notes 88, 89. 
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defective for that reason,” or for the reason that 
st discloses that a part of the demand 1s not yet 
due;58 but under some statutes it 1s necessary 
that the affidavit show how much of the debt 1s 
due and how much 1s not due.59 


If the affidavit is sufficient as to one claim and 
defective as to the other, 1t may be sustaimed as 
to the former and disregarded as to the latter,® 
or the insufficient allegations may be regarded as 
surplusage.§1 


d, Justice of Olaim 


Where required by statute, plainthf’s affidavit should 
state that his claim Is just. 

The omission of the affidavit to conform to a 
statutory requirement that it shall state that plain- 
tiffs claim “1s just,”62 that defendant “1s justly 
idebted” to plaintiff,83 or that affiant believes that 
plaintiff is justly entitled to recover®4 will render 
it insufficient. On the other hand, the exact Ian- 
guage of the statute need not be employed, and 
an implication of the justice of the demand neces- 
sarily arising from the language employed is suf- 
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ficient,£5 especially where the substance of the nec- 
essary allegation appears by the duly verified dec- 
laration in the action.66 According to some au- 
thority, where the affidavit must state that the 
claim 1s just, the express statement is essential, and 
it is insufficient to merely state facts showing that 
the claim 1s in fact just.67 According to other 
authority, if the indebtedness of defendant is clear- 
ly and positively stated and sworn to, it is suffi- 
c1ent.88 


e. Oredits, Offsets, and Counterclaims 


if the statute so requires, the affidavit must allege, 
elther In the statutory words or their equivalent, that 
the claim Is due over and above all counterclaims and 
set- offs. 

Where the statute requires the affidavit to show 
that defendant is indebted to plaintiff in an amount 
specified, or that the latter is entitled to recover 
such an amount, over and above all legal payments, 
set-offs, or counterclaims, compliance with this re- 
quirement is essential to confer jurisdiction to 18- 
sue the writ,8® but the absence of the counterclaim 
need not necessarily be stated in the language of 


BY. Selleck v 
196 


88. Mich —Xmeraon v Detroit Steel, 
etc, Co, 58 NW 6659, 100 Mich 
127 

Neb —Tessier v Englehart, 24 NW 
734, 18 Neb 167 

6CJ p 181 note 91 


59. Friedlander v Myers, 2 La Ann 
920 


mm Texas 

(1) Plaintiff seeking an attachment 
for a debt or demand, due in part and 
mot due as to the remainder, is not 
required to state either in his affida- 
vit or petition, what part of the debt 
ig due, and what part of the debt 
is not due—Gimbel v. Gomprecht, 
35 SW 470, 89 Tex 497—Willis v 
Mooring, 68 Tex 840—Tootle v Al- 
exander, 85 SW 821, 18 Tex Civ App 
615—Cohen v. Grimes, 45 S.W. 210, 
18 Tex Civ App 3827. 


(2) The rule in this jurisdiction 
was formerly otherwise—Avery V. 
Zander, 18 SW. 971, 77 Tex 207— 
Sydnor v. Totman, 6 Tex. 189 


60. Danforth v. Carter, 1 Iowa 646 


61. Tanner, etc, Hngine Co. v. Hall, 
22 Fla 38:91. 


@@ Collett v. Helton, (Ky) 94 SW 
(2d) 608—2uller’s Ex’x v. People's 
Bank, 41 SW (2d) 1096, 240 Ky 
185—~Lewis v Browning, 4 SW 
(2d) 734, 228 Ky 771—Goodin & 
Barney Coal Co. v Southern Elk- 
horn Coal Co, 294 SW 798, 219 Ky. 
827—6 CJ p 181 note 95 


Omission in verified petition 
Where an attachment may issue 


Twesdall, Dud! (Ga ) 


upon a properly verified petition, the/ 66. Tenn—McHlwee _ v. 


failure to state in the petition that 
the claim is just, will render the pe- 
tition defective —United Collieries v. 
Martin, 60 SW (2d) 125, 248 Ky 808, 
89 ALR 808, 889 ALR 971 


63. Farmers’ Nat Bank of Stephen- 
ville v Daggett, (Tex Com App) 
2 SW (2d) 834, affirming Daggett 
v Farmers’ Nat Bank, (Civ App ) 
269 SW 198—6 CJ. np 132 note 96 


@4. Commercial Credht Co v. Collier, 
145 SE 380,106 WVa 252—6 CJ. 
Pp 182 note 97. 


“Justly entitled to recover” 

“The statute uses both the words 
Sustly’ and ‘recover,’ and it is not 
enough to say that the plaintiff is 
entitled to recover The word ‘justly’ 
18 designed to more deeply search the 
conscience, and guard against flimsy, 
unjust demands, by compelling the 
swvorn conscience to explicitiv state 
that the demand is just It per- 
forms a material office, and 18 indis- 
pensable . The affidavit says 
that the affiant believes that plaintiff 
‘should’ recover, instead of ‘entitled’ 
to recover Are ‘should’ and ‘entitled’ 
tantamount? The word ‘entitled’ 
means that the party has legal 
ground to recover, while ‘should’ may 
mean merely the expression of the 
affant’s opinion I do not think this 
will do under the rigid doctrines re- 
lating to attachments—Sommers v 
Allen, 28 SH 787, 788, 44 WVa 120 


65. Clinch River Mineral Co v Har- 
rigon, 21 SH 660, 91 Va. 122—6 
C.J. p 182 note 98. 
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Steelman, 
(Ch App) 38 SW. 275. 

Tet—H B Claflin Co v, Kamsler, 
(Cav App ) 86 SW. 1018. 


67. In Kentucky, where it is provid- 
ed by statute that plaintiff must, in 
his affidavit for an attachment, show 
that his claim is just, 1t has been 
held that the affidavit must express- 
ly state that the claim is just, and 
@ mere statement of facts showing 
that the claim 18 just is not suffi- 
cient, notwithstending the fact that 
the statute does not require that 
plaintif€ state hig claim is just but 
requires only that he show his claim 
is just—Frick & Lindsay Co _ v. 
Lantz & Ogden, 251 SW 196, 199 Ky. 
354 


68 Kennedy v. 
207. 


68. Anderson v. Malley, 181 NYS 
789, 191 App Div. 5678—6 CJ. p 132 
notes 2, 8 


Affidavit held scficient.—Rickerson 
v Bunker, 66 NYS 202, 26 Mise 
888—-6 CJ p 188 note 7 [b] 
Argumentative allegation insufiicient 

An affidavit for warrant of attach- 
ment, which stated plaintiff “is enti- 
tled to recover the sum of $6,000, 
with interest, over and above all 
counterclaims Known to him inas- 
much as set forth in the foregomg 
paragraphs, the defendants owe him 
$6,000 as commussion,” etc, “and 
none of the defendants has claimed 
to have any counterclaim,” 18 defec- 
tive, since the statute requires such 
statement to be made positively, on 
the knowledge of plaintiff, and not 


Morrison, 31 Tex. 
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the statute,7 and a bare statement by plaintiff 
that the amount is due over and above all counter- 
claims is sufficient, without the addition of a state- 
ment as to the knowledge of the nonexistence of 
counterclaims.7!1 If there are no counterclaims, 
plaintiff should state that fact, or 1f there are coun- 
terclaims existing, the affidavit should state them, 
and then the amount due over them, if any, would 
be apparent. A mere statement of a legal con- 
clusion in the language of the statute that there 1s 
a sum due plaintiff over and above all counterclaims 
known to plaintiff is insufficient.72 


An affidavit which alleges that defendant is in- 
debted 1n a certain amount “over and above all 
discounts” has been held not equivalent to an al- 
legation that defendant 1s indebted “over all pay- 
ments and set-offs”73 Where the action 1s brought 
upon several distinct claims the affidavit need not 
state the nonexistence of counterclaims as to each 
item. ?4 


Where plaintiff 1s required to allege in his afS- 
davit that the amount claimed is due over and 
above all counterclaims known to plaintiff, such 
a requirement means that the sum claimed is due 
above all counterclaims plaintiff thinks just, and 
the fact that defendant has interposed a counter- 
claim in another action between the parties does 
not require the attachment to be vacated because of 
the falsity of the allegation 75 


In some jurisdictions it is sufficient to specify 
the amount of the indebtedness, over and above all 
legal set-offs, “as near as may be,” either in the 
language of the statute,76 or by expressions sub- 
stantially equivalent,?? but the use of other words 


argumentatively —Anderson v. Mal- 
ley, 181 NYS 729, 191 App Div 578 
xnown to defendant 

Under a statute providing that an 
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which introduces an element of uncertainty in the 
affidavit 1s insufficient.78 


An mncertain allegation as to the amount of an 
offset existing 1n defendant’s favor may be ex- 
cused where it is due to inability to specify the 
exact amount.79 

Aciton by assignee of claim With respect to 
assignees of claims, who are themselves plaintiffs, 
it 18 sufficient, under the statutes under considera- 
tion, for them to state the nonexistence of counter- 
claims as to their knowledge, and it 1s not neces- 
sary to make any statements as to the existence 
of counterclaims against their assignors.89 On the 
other hand it 1s not sufficient to show that at the 
time of the assignment the amount was due and 
owing to the assignor over and above all counter- 
claims, since the fact that the sum is due and 
owing over any counterclaim against plaintiff must 
also be shown 81 


Affidavit by person other than plainitff. Where 
the affidavit 1s made by a person other than plain- 
tiff, a mere statement that the amount 1s due over 
and above all counterclaims known to deponent 1s 
wholly insufficient,8?2 unless it appears from the af- 
fidavit that the affant had charge of the transac- 
tions out of which the cause of action arose, and 
18 sO conversant with plaintiffs affairs that his 
knowledge is as full as plammtiff’s.88 Where the 
affidavit 1s made by an agent or attorney, he should 
set forth such facts in his affidavit as will enable 
the court to see how he knew or could have known 
that plaintiff was entitled to the debt over and above 
all discounts and set-offs,8! but if affiant establishes 
that he is possessed of sufficient knowledge on the 


ing facts” referring, not to the coun-;7& Hawes v Clement, 25 NW. 31, 
terclaims known by plaintiff, but to 
plaintiff's right to recover damages, 
claim to which 1s based on the facts 


64 Wis 152—Lathiop v Snyder, 16 
Wis 293 


79. Holston Mfg. Co v. Lea, 18 Ga 


attachment affidavit must show that 
plaintiff 18 entitled to recover a sum 
stated therein over and above all 
counterclaims known to plaintiff, an 
affidavit stating that deponent 1s 
justly entitled to recover a sum from 
defendant over and above all counter- 
claims “known to defendant” is fa- 
tolly defective—Reynolds v. Bean, 
138 N.Y 8S. 11014 

“On the following facts” 

Papers for attachment, alleging 
thet defendant is indebted to plain- 
tiff in a certain sum for damages for 
the breach of a contract, which 
amount 18 now owing and due from 
defendant over and above all counter- 
claims, known to plaintiff “on the fol- 
lowing facts,” are not open to the 
objection of containing no particular 
allegation that the sum claimed to 
be due is over and above all coun- 
terclanns, the words “on the follow- 


thereinafter set forth —Crook v Lip- 
ton, 170 NYS 845, 182 App Div 858 


70. Farlee v Farlee, 235 NYS 239, 
134 Miise 275 

71. Lamkin v Douglass, 27 Hun (N 
Y) 517—6 CJ. p 133 note 8 


72. Livingston v Lakwitz, 58 NYS 
1083, 25 Misc 119. 

7s Solinger v Patrick, 7 Daly (N 
Y) 408 


7% U S Net, etc, Co v Alexander, 
18 N.YS 147, disapproving Mur- 
ray v. Hankin, 30 Hun 37, 3 NY. 
Civ.Proc. 342, 65 How Pr 611. 


78 Bloom v. Wrought Iron Novelty 
Corporation, 219 NYS 92, 128 
Mise. 460. 

78. Hstlow v. Hanna, 42 NW 812, 
75 Mich 219—6 CJ p 1383 note 9. 

77. Nicolls v. Laurence, 80 Mich 
$395—Barker v. Thorn, 20 Mich 264. 
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647—6 CJ p 182 note 5 


80. Bremer v. Ring, 181 N.YS 487, 
146 App Div. 724—6 CJ. p 183 note 
12 


81. Smith v Holt, 55 NYS 781, 37 
App Div. 24 


8@. Mitchell v Anderson, 66 NYS 
118, 82 Misc 183—6 CJ p 138 note 
17. 


&3. Washburn v Carthage Nat. 
Bank, 88 NYS 6505, 86 Hun 896, 
affirmed 50 NB. 11233, 155 NY 690 
and followed in Steele v. Gilmour 
Mfg Co. 78 NYS. 1078, 77 App. 
Div 199. 


& Buhlv Ball, 41 Hun (N Y.) 61— 
Cribben v. Schillinger, 30 Hun (N. 
Y.) 248—Lee v. U Co-op. Life, 
etc, Assoc, 2 NYS 864, affirmed 
21 N.H 414, 118 NY 642—Lamp- 
kin v Douglass, 10 Abb N Cas (N. 
Y.) 342, 63 How.Pr. 47, reversed on 
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subject, his statement as to the nonexistence of 
counterclaim will be sufficient.85 


Where the affidavit is made by an agent of plain- 
tiff, who acted for him 1n the transaction and knows 
all the facts, and who states positively and without 
qualification that the amount claimed 1s due over 
and above all offsets and counterclaims, it 1s not 
defective because of a failure to state that the 
facts with respect to counterclaims are known to 
plaintiff.86 


§ 126. 


Showing Grounds of Attachment 
a. In general 

b Allegation of more than one ground 
c. Allegations as to particular grounds 


a. In General 


if required by statute, the affidavit for attachment 
must show the existence of the grounds authorizing the 
issuance of the writ. 

A compliance with a statute requiring that plain- 
tiff make an affidavit alleging or showing one or 
more of the statutory grounds for attachment is 
essential,8?7 although an immaterial omission in 
stating the grounds of attachment 1s not fatal.88 


A statement of a single ground is sufficient with- 
out including in the affidavit any averments as to 
other grounds on which the writ might 1ssue,89 
and in the absence of a statute to the contrary, 
although the petition may state facts authorizing 
an attachment, plaintiff is not confined to the 
ground so disclosed, but may, in his affidavit, rely 
on other statutory grounds.99 


Probative facis. Under some of the statutes an 


other grounds 37 Hun 617-—6 CJ ;8L Wesley v Drake, 269 NYS 174, 
240 AppDiv 69—6 Ci. p 185 note 


p 188 note 14. 
88 Steele v R M Gilmour Mfg 


81. 


Co, 78 N.YS 1078, 77 App Div 199\92. McMaster v Ruby, 157 P 782, 
80 Or 476—6 CJ. p 135 note 32 


86. Billwiller v Marks, 16 NYSj|o9s Brown v Pace, (Tenn Ch App ) 


— € CJ. p 183 note 15. 


541, 548, 21 N.Y Civ.Proc 162—6 C. 
J. p 184 note 19. 

87. Colo —Guibson v. Gagnon, 257 P 
348, 82 Colo 108 


49 SW. 355 


SE 574 ™. 
146 8.C 290. 


Va —Winfree v. Mann, 153 SE. 837, 
154 Va 688. 

6 CJ. p 134 notes 24, 25 

Grounds for attachment see supra §§ 
28~-70. 

88 Collett v. Helton, (Ky) 94 8 
W (2d) 603—Clolinger v. Cal 
263 SW. 700, 702, 204 Ky. 33. 

88. Danforth v. Carter, 1 Iowa 5646—- 
6 CJ. p 185 note 29. 


80. Houston v. Wooley, 37 Mo App 
15. 


272, 154 La 31 


214 Mo App. 518 


SW (2d) 267 
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94 Hart v. Cummina, 1 Iowa 5664 
95. Bates v Robinson, 8 Iowa 818 


Le —National Park Bank vy Con- 
cordia Land & Timber Co., 97 So. 


Mo—Shelton v Smith, 257 &.W. 509, 


6 C.J. p 185 note 34. 


9&8 Colo—Gulbert v Hudgens, 22 P 
(2a) 858, 92 Colo 571 
Tex—Alvey v. Smith, (Civ App) 28 


6 C.J. p 185 note 865. 


Statements consistent 
(1) An attachment affidavit charg- 
ing that defendant “has assigned, se 
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affidavit setting forth the existence of the grounds 
of attachment im the words of the statute is eufi- 
cient without any further statements of facts show- 
ing the existence of such grounds;91 but under 
other statutes it is necessary that the affidavit 
should show facts and circumstances tending to es- 
tablish the existence of the grounds relied on 9 


Exhaustion of legal remcdies. Under a statute 
authorizing the enforcement of a foreign judgment 
against a nonresident by a bill in equity, where 
the creditor has exhausted his legal remedies, it 
must appear that he has resorted to and exhausted 
such remedies against the debtor in the state of 
their common residence.93 


Refusal to pay or secure debi. Under a statute 
permitting an attachment on the ground that de- 
fendant has property which he refuses to give 
either in payment or security for the debt it is not 
necessary for the affidavit to state the place where 
the demand for payment or security was made,°* 
or an intent to defraud creditors 95 


b. Allegation of More than One Ground 


(1) In general 
(2) Disjunctive allegations 


(1) In General 


The affidavit for an attachment may allege more 
than one ground for an attachment 


Although the contrary has been held.9® plaintiff 
may generally allege as many distinct and separate 
grounds for the attachment within the terms of the 
statute as he may deem expedient,?7 provided the 
grounds relied on are consistent with each other.® 


creted, or disposed of his property 
and is about to further do so with 
the intent to delay and defraud” his 
creditors 1s not defective as charging 
two inconsistent grounds therefor — 
Clarke & Simmons v. Rule, 185 N 'W. 
947, 151 Mann 80 


(3) Where an affidavit alleged that 
defendants had “secreted, incumber- 
ed, transferred, or otherwise dispos- 
ed of and are about to secrete, in- 
cumber, transfer, or otherwise ds- 
pose of their property with intent to 
defraud or delay their creditors,” and 
“have removed and are about to re- 
move some of their property from 
the state with intent to defiaud or 
delay their creditors, and that the 
debt upon which this action 1s found- 
ed was incurred for property obtain- 
ed under false pretenses,” the alle- 
gation 18 not inconsistent.—People’s 
State Bank v. Karlen, 182 N'W 6531, 
532, 44 8D 82. 


(3) The statements, “Iirst. That 
the said defendant is about to se- 
crete bis property for the purpose 
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In such case, however, the grounds should be set 
forth cumulatively or conjunctively.99 


If one of several grounds relied on is prop- 
erly alleged, the affidavit is sufficient to warrant 
the issuance of the attachment, although the state- 
ment as to other grounds is defective! Accord- 
ingly, an attachment is not subject to general de- 
murrer where it contains one valid ground, al- 
though it contains an invalid ground.? So also 
the attachment will be upheld if plaintiff sustains 
one of the grounds alleged,® or if defendant leaves 
one of such grounds uncontested 4 


(2) Disjunctive Allegations 
The affidavit should not allege disjunctively two or 
more grounds for attachment which are separate and dis- 
tinct and which are in no sense a phase of the same gen- 
era! act. 
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taken to avoid inconsistency or contradiction which 
would introduce an element of uncertainty and in- 
definiteness and render it impossible to determine 
which ground is relied on,5 and consequently, if 
two or more separate and distinct grounds which 
are in no sense a phase of the same general act, 
are alleged in the alternative, the affidavit 1s use- 
less for any purpose,® although either of such 
grounds would have been sufficient for the attach- 
ment had they been stated singly or united by the 
conjunction “and.”? The fact that one of several 
grounds alleged in the alternative is insufficiently 
stated will not save the affidavit.® 


Two or more phases of the same fact, or dif- 
ferent facts of the same nature, which constitute 
but a single ground for attachment, may be stated 
disjunctively ® So an affidavit is not fatally defec- 


In stating two or more grounds care must be 


of defrauding his creditors, and Sec- 
ond. That defendant is about to re- 
move his property or a part thereof 
out of Young County, where suit 18 
brought, with intent to defraud his 
creditors, and Third That defendant 
is about to convert his property or a 
part thereof, into money for the pur- 
pose of placing it beyond the reach of 
his creditors,” are not incompatible 
or inconsistent with each other— 
Alvey v Smith, (Tex Civ App) 28 8. 
W.(2d) 267, 268. 


(4) A declaration in an affidavit for 
attachment that defendant 1s about 
to dispose of his property with intent 
to defraud his creditors is not incon- 
sistent with a declaration that the 
debt due plaintiffs was for property 
obtained under false pretenses —But- 
ler vy Nail, (TexCivApp) 86 SW. 
(2d) 807, affirmed Nail v Compton, 
(Com.App ) 55 SW (2d) 1028 


(6) Other examples see 6 C J. p 185 
note 35 [a] 


Statement inconsistent 

(L) Where plaint:ff in hig affidavit 
for an attachment alleged that de- 
fendant had disposed of all of her 
property and was about to dispose 
of the remainder, the grounds assert- 
ed were self contradictory and the 
affidavit was insufficient —Schavrien 
v. Reich, 155 NY.S 3865 


(2) Other examples see 6 CJ. D 
185 note 35 [b]. 


90. Alvey v. Smith, (Tex Civ App.) 
28 SW (2d) 267—6 CJ. p 186 note 
36. 

1. Market Operating Corporation v. 
Crull, 5 P (2d) 340, 165 Wash. 806 
—§ CJ. p 186 note 37 

@ Cleveland-Manning Piano Co. v 
Stewart, 84 SE 174, 15 GaApp 
657. 

a La —Nat:onal Park Bank vy. Con- 


tive because it 


cordia Land & Timber Co, 97 So 
272, 154 La 31 

Wash—Market Operating Corpora- 
tion v Crull, 5 P(2d) 3840, 165 
Wash 306. 

6 CJ. np 186 note 38. 


4 Keith v Stetter, 25 Kan. 100—6 
CJ p 186 note 39. 


& Idaho—Heaton v. Panhandle 
Smelting Co, 179 P 510, 32 Idaho 
148 

Minn —Furst State Bank of New Ger- 
many v. Huligren, 245 NW. 829, 
187 Afinn 602 

W Va—Piedmont Grocery Cov. 
Hawkins, 98 SH 152, 83 W Va. 180, 
4ALR 828. 

6 CJ p 136 note 40 


é@ Cal—Rosenberg v Bullard, 15 P 
(2d) 870, 127 CalApp 815 

Idaho —Heaton v Panhandle Smelt- 
ing Co, 179 P. 510, 32 Idaho 146 

Mich —Pierce v. Boyle, 218 N W. 756, 
242 Mich 149 

Mont —Patch v. Stewart, 258 P 2654, 
78 Mont 192, followed in Bancroft 
v Leverty, 264 P. 1118, 78 Mont 
559 

Tex—Alvey v. Smith, (Civ App) 28 
SW (2d) 267 

W Va—Hatfield v. Blount, 103 SH 
203, 86 WVa. 411 

6 CJ p 186 note 41. 


Lack of security for claim 

Where an affidavit for an attach- 
ment stated that the payment of the 
claim sued upon had not been se- 
cured, or if secured, that such se- 
curity had become valueless, since 
two distinct grounds were stated in 
the alternative, such affidavit could 
not support an attachment —Heaion 
v. Panhandle Smelting Co, 179 P. 510, 
82 Idaho 146—Patch v. Stewart, 253 
P 254, 78 Mont. 192, followed in Ban- 
croft v. Leverty, 254 P. 1118, 78 Mont 
559—6 CJ. p 186 note 41 [a] (1), p 
146 note 84 [b] 
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states in the alternative different 


An affidavit which alleges that the 
defendant 18 a nonresident, or that 
he 18 about to dispose of his property 
with the purpose of defrauding his 
creditors, or that he is about to re- 
move from the state 1s defective be- 
cause alleging the grounds for an at- 
tachment in the alternative —Pierce 
v Boyle, 218 NW. 756, 212 Mich 149 
—€6 CJ p 136 note 41 [a] (2). 


%. Minn—First State Bank of New 
Germany v Hultgren, 2456 NW. 
829, 187 Minn. 502 

WVa—Piedmont Grocery Coa. vy. 
Hawkins, 98 S BH. 152, 83 W.Va. 180, 
4ALR 828 

6 CJ p 136 note 42. 


Grounds united by conjunctive 

An affidavit which alleges that de- 
fendant “has assigned, sccreted, or 
disposed of his property and 1s about 
to assign, secrete and dispose of oth- 
er property” 1s not defective, but if 
defendant had stated such grounds in 
the alternative the affidavit would 
have been defective because alleging 
inconsistent grounds for attachment. 
— First State Bank of New Germany 
v Hultgren, 245 NW. 829, 830, 187 
Minn 6502 


& lIowa—Stacy v. Stichton, 9 Iowa 
899 

Ky —Monroe v. Cutter, 9 Dana 93— 
Barnard v. Sebre, 2 AE.Marsh 151. 


9 Minn—American Nat. Bank of 
Lake Crystal v. Khlst, 192 NW. 
190, 155 Minn. 68—Blevins v. Rice, 
168 NW. 770, 187 Minn. 430 

W Va —Hatfield v. Blount, 108 SH. 
203, 86 W.Va 411—Piedmont Gro- 
cery Co v. Hawkins, 98 SH. 152, 
838 WVa 180, 4 AI.R. 828. 

6 CJ. p 136 note 43. 


Removal or absconding as one act 
(1) An affidavit for attachment, 
stating the the debtor had removed 


7 C.J.58. 


modes of effecting a stated purpose or intent,19 
especially where in so doing it follows the language 
of the statute;?1 nor is it a fatal defect that the 
affidavit states that defendant intends to commit 
or has consummated an act which furnishes a 
ground of attachment;12 but it has also been held 
that an affidavit for attachment which alleges that 
defendant has disposed, or is about to dispose, of 
his property, states two distinct acts, and 1s in 
consequence defective if stated in the alternative 1° 

It is also held that the imconsistency is not fatal 
if one averment does not necessarily negative the 
other,14 and an affidavit is not defectve because 
of statements in the disjunctive, where it 1s beyond 
the power of plaintiff to designate the precise mode, 
because of doubt as to the purpose or intent of the 
debtor, or for any other sufficient reason,!5 or 
where it is evident that defendant could not be sur- 
prised or prejudiced by the alternative statement 16 
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c, Allegations as to Particular Grounds 


(1) Absence, absconding, or concealment 

(2) Fraud in incurring liability 

(3) Fraudulent removal, disposition, or 
concealment of property 

(4) Nonresidence 


(1) Absence, Absconding, or Concealment 


if the defendant's absence, absconding, or conceal- 
ment is relied upon as a ground for attachment, :f re- 
quired by statute, the plaintiff’s affidavit must charge 
that fact In a manner sufficient to comply with the 
statute. 


If the ground of the application is the contem- 
plated or actual departure or absconding of the 
debtor from the state or jurisdiction, or his con- 
cealment therein with intent to injure or defraud 
his creditors or to avoid the service of process, 
where the statute so requires, the affidavit must 


from the state as affiant believes to 
defraud his creditors or avoid sum- 
mons or keeps himself concealed with 
«uch intent, is not bad as stating sep- 
arate grounds in the alternative — 
Blevins v. Rice, 168 NW 770, 187 
Btinn 480—6 CJ p 187 note 46 [bj]. 


(2) In commenting upon Blevins v 
Rice, supra, the Minnesota court in 
a subsequent case said that “a single 
act was the basis for the attachment 
The intention the debtor had in mind 
when he acted could not be known 
save as it might be inferred from his 
act For this reason it was held that 
his intent might be averred in the 
alternative as different phases of the 
same act”—American Nat Bank of 
Lake Crystal v. Klat, 192 NW 190, 
191, 155 Mimmn 68 


10. Minn—Blevins v Rice, 163 N 
W. 770, 187 Mann. 480 

W Va—Hatfield v Blount, 103 SH 
208, 86 WvVa 411. 

6 CJ. p 187 note 44 


ll. Swift & Co. v Bonvillain, 71 So 
849, 189 La. 568S—6 CJ. p 137 note 
45. 

Following words of statute 
Where the statute requiring @& 

statement of nonsecurity was in the 

following terms “that the payment 
of the same has not been secured by 
any mortgage or lien upon real or 
personal property; or, 1f originally 
so secured, that such security has, 
without any act of the plaintiff, or 
the person to whom the security was 
given, become valueless,” the court 
in construing this statute with ref- 
erence to the sufficiency of an afiida- 
vit said: ‘It would be proper to fol- 
low the language of the statute, in 
saying that payment had not been se- 
cured by any morigage or lien upon 
real or personal property . be- 
cause it includes two or more phas- 
es of the same fact, attended with 


the same results, namely, that no se- 
curity had ever been given; but to 
use the above language, and then 
say, ‘or if ommginally so secured, such 
security has become valueless’ is not 
to state either with certainty. It 
does not say that no security was ev- 
er given; neither does it say that se- 
curity was given, but that the same 
has become valueless’’—Whilke v. 
Cohn, 64 Cal 212, 218. 


12. SD-—People’s State Bank v. 
Karlen, 182 NW 631, 44 SD &2 
W Va—dHatfield v Blount, 108 SE 
203, 86 WVa 411 
6 CJ p 137 note 46 


“Converting or about to convert” 

An attachment sued on the ground 
that defendant has converted or 18 
about to convert his property or & 
material part thereof into money 
with intent to defraud creditors, will 
not be quashed because the affidavit 
states that he is converting or about 
to convert his property or a material 
part thereof mto money or other se- 
curities, as that 1s but a declaration 
of two phases of the same fact con~ 
stituting the basis of attachment.— 
Hatfield v Blount, 108 SH 208, 86 
WVa 411. 


Assignment, disposal, or concealment 

Where an affidavit, as a ground for 
attachment, states that defendant 
“has assigned, disposed of, or con- 
cealed, or 18 about to assign, dispose 
of, or conceal, any of his property 
with intent to defraud his creditors,” 
the affidavit is not deficiegt as stat- 
ing separate and distinct grounds in 
the alternative.—McCarthy Bros. Co 
v McLean County Farmers’ El] Co, 
118 NW 1049, 1051, 18 N.D 176, 138 
AmSR. 757, 20 AnnCas 5674—6 CJ 
p 187 note 46 [a] 


1% Porter v. Boehme, 189 NW 895, 
160 Aflinn. 127—American Nat. 
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Bank of Lake Cryatal v Kiist, 192 
NW 190, 155 Minn 68—Guile v 
McNanny, 14 Minn. 520, 100 Am D 
244 


Has disposed of or is abort to dis. 
pose of 

An affidavit for attachment, speci- 
fying as the ground thereof that de- 
fendant has as*igned, secreted, or 
disposed of his property, or 18 about 
to do so with intent to delay or de- 
fraud his creditors, states two dis- 
tinct grounds for attachment in the 
alternative, and 1s bed for that rea- 
son—American Nat Bank of Lake 
Crystal v. Khst, 192 NW. 190, 155 
Minn 68 


14 Holloway v Herryford, 9 Iowa 
353 


18 Mimn—American Nat Bank of 
Lake Crystal v Elst, 192 NW 
190, 255 Minn 68. 

Philippine —Pepperell v. Taylor, § 
Phihppine 586, 4 OffGaz. 154 

6 CI p 188 note 48. 

“It 18 impossible, frequently, for 
@ creditor to ascertain whether a 
debtor has actually consummated a 
fraudulent transfer of his property, 
or whether he 1s about to do go; and 
therefore the Legislature has made 
these one ground for attachment. 
Fraudulent sales are generally se- 
cret, and it may be very difficult to 
say, at &@ given moment, whether they 
are fully accomplished or not Hence 
@ party is permitted to state his case 
in the alternative, that the defendant 
has assigned, disposed of, or conceal- 
ed, or 18 about to assign, dispose of, 
or conceal, his property, with intent 
to defraud his creditora’’—Klenk v. 
Schwalm, 19 Wis i111, 113, quoted 
with approval in People’s State Bank 
v Karlen, 182 NW. 531, 532, 44 SD. 
83. 


16. Wood v. Wells, 2 Bush (Ky) 
197. 
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allege such acts or conduct on the part of the debt- 
or as will satisfactorily show the existence of the 
statutory ground.17 As a rule, however, no more 
is required than that there shall be a substantial 
compliance with the requirements of the statute re- 
speciing this ground therefor!® by the statement 
of facts from which the court or officer can deter- 
mine whether the departure, contemplated depar- 
ture, or concealment, as the case may be, is suf- 
ficiently shown to entitle plaintiff to an attach- 
ment 18 


Where the statute permits an attachment only 
where defendant has departed from the state, an 
affidavit stating that defendant is “about” to de- 
part is insufficient 2° On the other hand, where 
the fact that defendant is about to depart from the 
jurisdiction 1s a ground for attachment, such an 
averment is sufficient.21 


An affidavit made in good faith on belief that 
defendant absconded from his creditors may be 
sufficient to sustain the attachment, although in fact 
at the time defendant resided within the state 24 


Where the seller in an action for the price of 
goods also sought an attachment upon the ground 
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that defendant was about to remove from the state 
with the intent of defrauding his creditors, and 
the affidavit did not aver that the seller claimed a 
lien upon the property, as required by statute, the 
affidavit was insufficient to sustain an attachment 2% 


Citizenship or residence of parties. If it 1s re- 
quired that the creditor,24 or the absconding or 
concealed debtor,*5 be a citizen or a resident of the 
state or some prescribed portion thereof, those 
facts must appear by appropriate allegations. It 
has been held, however, sufficient to state that the 
debtor has absconded from his usual place of abode 
without stating his residence positively,?® and the 
fact of residence within the state may be implied 
from statements that the defendant conceals him- 
self therein 27 

Time of absconding. When it is required to be 
shown that defendant absconded within a prescribed 
time after the injury complained of, such fact must 
be sufficiently averred or appear by fair imfer- 
ence.28 

Intent. If the creditor relies on the fact or is 
required to state that the contemplated or actual 
departure or the concealment is with intent to 
avoid the service of process,?9 or that a removal of 


17% NJ—Henry v Freeman, 145 A. 
107, 7 NJI.Mise 363 
N D—Grewer v Kimnischtzke, 226 N. 
W 812,58 ND 622 
6 CJ p 188 note 64 
Absconding from debtors 
An affidayit, which expressly 
charged defendant with the unique 
and unuaual proceeding of abscond- 
ing from his debtors, 1s not a suff- 
cient basis for the issuance of an at- 
tachment —Luttle v. Long, 107 A 413, 
93 NJ Law 99 


Affidavits insufficient 

(1) An affidavit merely alleging 
that defendant “absconds from his 
ereditors, and is not a remdent of 
the state of New Jersey, and that the 
summons cannot be served in this 
cause,” without setting out any facts 
tending to prove such allegations, 
18 insufficient —Henry v. Freeman, 
145 A. 107, 7 NJ Mise. 268. 


(2) Under a statute authorizing an 
attachment where the debtor is an 
inhabitant of the state and has se- 
eretly departed from the state with 
intent to defraud his creditors or to 
avoid the service of summons, or 
keeps himself concealed within the 
state with the like intent, an affidavit 
and application for attachment, 
merely alleging that the debtor “for- 
merly residing in the city of New 
York, but now absent therefrom or 
concealed therein, 18 an absconding 
or concealed debtor, and cannot be 
found,” is insufficient —Castellanos 
v. Jones, 5 N ¥. 164, 


4s against demurrer 

An affidavit for attachment which 
sets forth that defendant 1s about to 
remove from the county 18 good 
against a general demurrer—Law- 
rence v Lee’s Department Store, (Ga 
App) 172 SH 471 
4s explaining “conceal” 

scond” 

Where 1t was provided by statute 
that an attachment might issue up- 
on complaint being made that “any 
person hath removed or is removing 
himself out of the county, ‘privately,’ 
or so absconds or conceals himself 
that the ordinary process of law can- 
not be served on such debtor,” and 
where plaintiff in his affidavit alleg- 
ed that defendant was “removing pri- 
vately out of the county,” to the best 
of his knowledge and belief, and that 
defendant was indebted to plaintzff, 
the affidavit was sufficient to sustain 
an attachment since the phrase “ord1- 
nary process of law cannot be serv~ 
ed” relates to, and explains the 
meaning of the words “abscond” and 
“conceal.”"—Bank of Alabama vy. Ber- 
ry, 2 Humphr (Tenn ) 442, 443. 


Personal service outside of state 

A. statute regulating attachment, 
where defendant has left the state or 
has assigned property to defraud his 
creditors, 18 inapplicable, where per- 
sonal service is made upon defendant 
without the state—Farlee v Farlee, 
235 N Y.S 239, 134 Misc. 276. 


18 Lee v Peters, 9 Miss. 508—6 C. 
J. p 139 note 55. 
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18. Sommers v. Allen, 28 SH 787, 
44 WVa 120—6 CJ p 189 note 56 


20. Porter v Boehme, 199 NW. 895, 
180 Minn 1327—6 CJ p 188 note 64 
{h]. 

1. Barnett v. Findley, 162 SH 288, 
44 GaApp 645 


22. Walker v Anderson, 18 N J.Law 
217. 


232. HB B Roddey & Co v. Bell, 126 
SE 427,131 SC 136 


24 Staples v Fairchild 8 NY 41— 
6 CJ. p 189 note 59 


25. Hotel Touraime, Ina v Waste, 
118 NYS 19, 61 Mise. §4—-6 CJ. 
p 189 notes 60, 61, 


26. Wagonhorst v. Dankel, 1 Woodw. 
(Pa) 221 

27. N Y¥—Matter 
Wend. 825 

Tex—Gnrifith v. Robinson, 19 Tex 
219. 


28. N.Y —Lichenstein v. Lorge, 137 
NYS 1. 
N C—Webb v. Bowler, 50 NG. 862 


25. Breakstone Bros Bronx Branch 
v Hyman, 157 NYS. 898, 94 Musc. 
171—6 CJ p 140 note 64, 

Avoidance of service not shown 
Where plaintiff in his affidavit for 

an attachment, on the ground that 

defendant was concealing himself in 
order to avoid service of summons, 
failed to set out any facts showing 
defendant knew that service of sum- 
mons was sought to be made upon 
him, and it merely appeared that de- 


of Warner, 3 
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property was with intent to avoid service,?0 he 
must allege it in such a manner that the intent 
can be judicially inferred. It has been held, how- 
ever, not necessary to show that the concealment 
is to avoid service of a summons in the particular 
action in which the attachment 1s sought $2 


Where plaintiff is required by statute to charge 
that defendant is acting with the intent of defraud- 
ing his creditors,384 or that defendant is acting to 
the injury of his creditors,33 and the affidavit fails 
so to charge, it 1s insufficient to sustain an attach- 
ment. Such a recital, however, 1s unnecessary 
where the statute authorizes attachment regardless 
of the intention with which the debtor absconded 
or the effect of his departure upon his creditors ,°4 
and, where the object of the conccalment 1s alleged 
to be for the purpose of avoiding the service of 
summons which 1s a sufficient ground for attach- 
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ment, a further allegation of an intent to defraud 
creditors 1s not necessary.25 


Negativing maiters of defense. It is not neces- 
sary to state the period of defendant's absence, or 
that an attempt has been made to conceal his ab- 
sence, where the residence of the debtor within 
the state during such period 1s a matter of de- 
fense 35 


(2) Fraud in Incurring Liability 


Where an attachment Is sought upon the ground that 
the debtor acted fraudulently, if the statute so requires 
the affidavit must set forth the facts constituting such 
fraud, although itn the absence of such a requirement a 
positive allegation of fraud Is sufficient. 

Where the staiute does not require that plaintiff 
set out the facts in his affidavit, a general charge 
of fraud or that the debt sued on was fraudulently 


contracted will be sufficient.3?7 Where, however, 


fendant was absent from his home 
at 8pm when service was attempt- 
ed upon him, the affidavit did not al- 
lege facts showing defendant con- 
cealed himself from service —Break- 
stone Bros. Bronx Branch v Hyman, 
167 N.YS 898, 94 Mise. 171 
30. Bryan v Norfolk, etc, R Co, 
104 SW. 523, 119 Tenn 349 


31. Finn v Mehrbach, 65 N.YS 250, 
80 N.Y.Civ Proc 242. 


32. Grewer v. Kinnischtske, 226 N 
W. 812, 58 ND. 622—6 CJ. p 140 
note 67. 


AMdavit insufficient 

An affidavit which avers that plain- 
tiff has reason to belseve, and does 
believe, that defendant is about to 
dispose of all his liquid assets to re- 
move them beyond the reach of 
plaintiff so as to prevent plaintiff 
from collecting his debt, and which 
fails to set forth any facts as a basis 
for such belief, 1s insufficient —Ste- 
phens Howard Co. v. Baer, 166 8B 
77, 208 N.C. 355. 
intent inferred 

An intent to defraud his creditors 
may be inferred from facts set forth 
in plaintiff's affidavit showing con- 
duct on defendant’s part inconsistent 
with fair dealing—Grewer v EK1n- 
nischtzke, 226 N.W. 812, 58 N.D 622. 


33. Hewitt v. Terry, 28 NW. 326, 66 
Mich 591. 

8. Hawes v. Clement, 25 N.W. 21, 
64 Wis. 162 

36. Finn v. Mehrbach, 665 N Y.S. 2650, 
380 N Y Civ.Proc. 242 

36. Frants v. Wendel, 28 Ind. 891. 

37. Thwing v. Humphrey, 75 P. 
1127, 18 Okl. 646—6 C.J. p 140 note 
72, 

mm Pennsylvania 
(1) An affidavit for an attachment 

under the act of 1869 1s sufficient if 


it is made in the words of the act, 
or substantially in the words of the 
act, without setting out the specific 
acts constituting the fraud —Sharp- 
less v Ziegler, 92 Pa 467—Holland v. 
Atzerodt, 1 Walk 287—Int v. Wil- 
liams, 15 Pa Dist 24, 38 PaCo 151. 


(2) Such affidavit is sufficient since 
the “design of the act, in this par- 
ticular, was not so much to satisfy 
the mind of the prothonotary as to 
the rectitude of the application ‘as to 
commit on oath the applicant to the 
truth of his allegations, in order that 
he might thereafter be legally hable 
therefor’” And accordingly an affi- 
davit which alleges “that said goods 
were bought under false and fraud- 
ulent misrepresentations,” and “that 
deponent is informed and believes 
that said defendant is about to as- 
sign and transfer his goods and chat- 
tels and property fraudulently, with 
the intent to cheat and defraud his 
creditors,” substantially in the lan- 
guage of the statute, 1s sufficient — 
Goodman v. Sondheim, 3 Kulp 87, 88 


(3) If, however, there is added by 
way of explanation, a charge of spe- 
cific fraudulent acts, then the addi- 
tion must be such that, taken by it- 
self, 1t would be a good ground for 
an attachment—Wolf v. Wentz, 5 
Pa.Dist & Co 276—Boyd v Bright, 4 
Pa Co. 518—6 CJ p 140 note 78 [a]. 


(4) Where the affidavit is in the 
words of the act of 1869, proof can 
subsequently be taken by deposition, 
setting forth the particular acts con- 
stituling the fraud—Harris v. Wood, 
1 PaDist. 83. 

(5) In such case plaintiff may es- 
tablish the specific acts constituting 
the fraud at the hearmg—Netter v. 
Barding, 6 Pa Dist. 169, 18 Pa.Co. 353. 


(6) Similarly he may prove such 
specific acts upon @ motion to dis- 
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solve the attachment —Hall y. Kintz, 
18 PaCo 24 


(7) A general charge that defend- 
ants fraudulently contracted a debt, 
not made in the words of the statute, 
nor setting forth the specific acts 
constituting the fraud, such as arti- 
fice or false pretenses in contracting 
the debt 1s insufficient to sustain an 
attachment of property —Biddle v. 
Black, 99 Pa 380—Harnsburg Boot, 
etc, Co. v. Johnson, 8 Pa.Dist. 433— 
Miller v Shapiro, 12 Pa.Co 52¢— 
Chase v. Lennox, 2 Wkly N.C. 487— 
Bond v. Wheeler, 1 Wkly.N.C 282 


(8) If the fraud 1s merely charged 
in the words of the act without alle- 
gations of specific acts, a general de- 
nial by defendant will justify the 
dissolution of the attachment if no 
testimony is taken—Netter v. Hard- 
ing, 6 PaDist. 169, 18 PacCo. 353. 


(9) In commenting upon the above 
Tule the court has said, “We were 
at first inclined to think that the case 
of Biddle v Black, 99 Pa 380, mod- 
ified the principle decided in the case 
of Sharpless v Ziegler, but, after a 
thorough exramunation of both cases, 
we are satisfied that there ig no con- 
fiuct whatever between them. In the 
latter case, the affidavit was held de- 
fective and the attachment was dis- 
solved. The court, in its opinion, 
says: ‘It does not set forth specii- 
eally the fraudulent acts of the de- 
fendant, nor 1s it made in the words 
of the statute. It does not sufficient- 
ly describe the kind of property, and 
1s wholly silent as to the time the 
meichandise was purchased. The ev- 
idence did not establish that posses- 
sion of the goods was obtained by 
artifice or false pretences, indicating 
an intention to defraud the vendors.’ 
If this latter case proves anything, 
it proves that the affidavit must e- 
ther set forth specifically the fraud- 
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it is required by the statute, the specific facts re- 
lied on to establish the fraud, or from which the 
court is asked to draw the inference of fraud, must 
be set out in such a manner as to justify the court 
or officer in granting the application®® The facts 
alleged must exclude every reasonable conclusion 
that the act was proper and mnocent, and 1f they 
leave it doubtful whether the act was fraudulent 
or innocent, the affidavit will be :nsufficient.89 


It is the better practice to state the place where 
the debt was contracted,#¢ but the omission of such 
a statement will not vitiate the affidavit.“ 


Where it is necessary to show that alleged fraud- 
ulent statements were in writing, signed by the 
debtor or his agent, the statement must be attached 
to the affidavit or its substance set out.‘ 


(3) Fraudulent Removal, Disposition, or 
Concealment of Property 
(a) In general 
(b) Intent 
(c) Description of property removed 
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If fraudulent removal, disposition or concealment of 
property Is relied upon as a ground for attachment, the 
affidavit for attachment must set forth such facts as the 


statute requires in regard thereto. 

Where the statute does not require plaintiff to 
set out the facts upon which he relies in his affi- 
davit for attachment, a positive statement in the 
affidavit that the debtor is fraudulently conccaling 
or removing his assets from the jurisdiction 1s 
sufficient without setting forth the facts upon which 
plaintiff relies.48 On the other hand, where the 
statute requires plaintiff to set forth the facts upon 
which he relies, an affidavit, based on the dispos:- 
tion, removal, or concealment by a debtor of his 
property, or his purpose to dispose of or secrete 
the same, with intent to defraud, hinder, or delay 
his creditors in the collection of their just claims, 
should state such specific facts and circumstances 
as will justify a conclusion as to the commission of 
the overt acts charged, and the existence of the 
fraudulent intent #4 Although it is the better prac- 
tice to set out this ground according to the terms 


is 


ulent acts of the defendant or must 
be made in the words of the statute; 
and if made in the words of the stat- 
ute, then the evidence must establish 
the specific acts of fraud, indicating 
an intention to defraud his creditors; 
otherwise, the attachment would be 
diasolved. It is true, there are a 
number of Common Pleas decisions 
which hold that where the affidavit 
specifically sets forth allegations of 
fraudulent acts, they must of them- 
selves be sufficient ground to sus- 
tain the attachment, and this though 
there be a general charge of frand 
within the words of the Act. In 
these opinions, however, it will be 
found, upon examination, that the 
judges deciding these principles at 
the same time conceded that it was 
sufficient if the affidavit had stopped 
after having made the charges of 
fraud, either literally or substantial- 
ly in the language of the Act of As- 
sembly, but that the affiant having 
underteken to set out the particular 
acts of fraud, he was bound by them, 
and if they were insufficient to justi- 
fy the proceedings that the attech- 
ment should be dizsolved, Bank v. 
Tasker, 1 CC. 173, Boyd v. Bright, 
4 Cc. 518, and others"—wNetter v 
Harding, 6 Pa.Dist. 169, 171, 18 Pa. 
Co. 858. 


38. Commercial Credit Co. v. Col- 
lier, 145 8.) 880, 106 W Va. 252— 
Teter v. George, 103 SH 275, 86 W. 
Va. 4564—HDillkains Nat Bank v. Sim- 
mons, 49 S EH. 898, 57 W.Va. 1—~6 G 
J. p 140 notes 73, 74. 

Affidavit held sufficient 
Where the affidavit for attachment 

alleged, not only that defendant and 


his partner agreed to transfer their 
property to secure payment of the 
debts, but also represented the prop- 
erty could be sold for two thousand 
dollars or more clear of all debts and 
habilities, whereas it was not worth 
to exceed three hundred dollars to 
four hundred dollars, which amount- 
ed in effect to a representation of sol- 
vency or the ownership and value of 
property, the affidavit was sufficient 
to sustain an attachment on the 
ground of fraud—Remungton §v. 
Fragulius, 208 P. 65, 120 Wash. 563. 


AMdavit insufficient 

A general charge of the borrower’s 
intent not to return the loan, sup- 
ported only by an averment of a plea 
of nonliability for debt in an action 
thereon, does not amount to a suffi- 
client statement of facts 1n an attlach- 
ment affidavit setting up as ground 
for attachment a fraudulent contrac- 
tion of the debt—Teter v. George, 
103 SH 275, 86 WVa 454. 
39. Teter v. George, supra. 
40. Hall v. Kints, 13 PaCo. 24. 
41. Hall v. Kintz, supra 


44. Fisher v. Secrist, (C.CIIL) 48 F. 
264, 


43. DC—wWielar v. Garner, 4 App. 
D.C. 329. 

a re v. Thompson, 11 Ohio St. 
579. 


“% Fila—Caldwell v. People’s Bank 
of Sanford, 75 So. 848, 73 Ma 1165. 

N Y¥—Anderszon v Malley, 181 N Y.S 
729, 191 App Div. 573 

NC.—Stephens Howard Co. vy, Baer, 
166 SE. 77, 208 NC 855. 

SC—Sabb v. Richardson, 117 3. 
200, 124 &.C. 64. 


300 


W.Va —Littlestown Sav. Inst sv. 
Bream, 121 SH 169, 95 WVa 351 

6 CJ. p 136 note $2 [a], p 141 note 
83 


Affidavits held sufficient 

(1) Where plaintiff sought an at- 
tachment upon the ground that de- 
fendant was secreting and disposing 
of his property with the intent of de- 
frauding his creditors, and alleged 
that defendant locked up his chattels 
and would not permit plaintiff to in- 
spect them, his affidavit was sufii- 
cient to sustain an attachment —L0- 
min Corporation v. Kohlhepp, 271 N. 
YS 709, 151 Misc. 645. 


(2) Where an affidavit for attach- 
ment stated that one of defendants 
in the action stated that the officers 
of defendant unincorporated assgoci- 
ation had made arrangements to 
transfer the funds of the council to 
& private party, and that, xf plaintiff’ 
did not bring suit, there would be no 
funds in the treasury with which to 
pay any money which might be re- 
covered by plaintiff, the affidavit, set- 
ting forth facts that plaintiff was a 
creditor of defendants, and that they 
were about to assign or dispose of 
their properly with intent to defraud 
plaintiff, was sufficient —Meinhart v. 
Contresta, 194 N.Y.S. 693. 


Affidavit insnufiicient 

That defendant was shipping lum- 
ber out of the state, which he had 
bought of plaintiff, with fraudulent 
intent, authorizimg an aitachment, 
was not shown by an affidavit alleg- 
ing his failure to pay as per con- 
tract; the delivery of all the lumber 
to defendant; that the whole price 


7 C.d.8. 


of the statute, yet mere informalities or clerical 
omissions in the statements made are insufficient 
to defeat the right to the attachment 1f the require- 
ments are substantially complied with,*5 but the 
omission of material statements or the failure to 
state in substance the essential requirements of the 
statute will render the affidavit insufficient.£6 


Where the specific facts constituting the fraudu- 
lent intent to dispose of property 1n order to defeat 
the claims of creditors must be set out by com- 
petent evidence, an affidavit showing facts based 
upon hearsay only,4? or alleging only legal conclu- 
sions without setting out any ultimate facts,#8 1s 
insufficient to sustain an attachment. 


Where a statute authorizes the attachment if 
defendant is about to remove or has removed his 
property or a material part thereof out of the 
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tiffs claim, or the claim of defendant's creditors, 
the fact that there is insufficient property remauin- 
ing to satisfy claims is material and must be set 
forth in the affidavit.4® 


Allegations not required by statute. Where the 
statute does not require such allegations it is not 
necessary for the affidavit to set forth that defend- 
ant cannot be found within the state,59 that ord:- 
nary process of law cannot be secured,®! that de- 
fendant 1s insolvent or a nonresident,5? that there 
was an intent to defraud creditors,5® the place of 
concealment,5 or that the property disposed of 
was not a part of the debtor’s homestead.55 The 
presence of an wumnecessary averment will not, 
however, invalidate the affidavit.56 


(b) Intent 


if the statute so requires, plaintiff must set forth In 
his affidavit that the transfer was made with fraudulent 


state, not leaving enough therein 


was due; that plaintiff had “learned” 
that defendant had shipped to anoth- 
er place, which was mere hearsay, 
that defendant’s residence in the lo- 
cality had been short, that defend- 
ant had declared his intention to con- 
tinue shipping, without first paying, 
and that plaintiff thought defendant 
had little or no financial standing — 
Virginia-Carolina Chemical Co v 
Wilkins, 89 SE 659, 105 SC. 291 


Violation of Bulk Sales Act 

‘Where it is provided by satatute 
that an attachment may issue upon 
proof by affidavit that defendant has 
disposed of his property with intent 
to defraud his creditors, and plaintiff 
in his affidavit avers that defendant 
has disposed of his property with a 
fraudulent intent, since he has dis- 
posed of it in violation of the Bulk 
Sales Law, such affidavit is insuffi- 
client, in the absence of any proof of 
an actual fraudulent intent on the 
part of defendant and in the absence 
of any statutory provision that such 
sale ig fraudulent—Leventon vy Da- 
vison, 127 A 787, affirmed 130 A 6332, 
102 NJ Law 144 


4. Broocks v First Nat. Bank, 
(Tex Civ.App) 65 S&.W (2d) 621—46 
CJ. p 141 note 84. 


Conversion of “this” instead of “his” 
property 
A writ of attachment and the judg- 
ment foreclosing it are not vo1d be- 
cause the affidavit stated that de- 
fendant was about to convert “this,” 
instead of “his,” property into mon- 
ey for the purpose of placing it be- 
yond his creditors’ reach —Broocks v. 
First Nat. Bank, (TexCivApp) 65 
$ W (3d) 631, 


46. Littlestown Sav Inst v. Bream, 
121 SE 169, 95 W.Va. 351—6 CJ. 
P 142 note 865. 


to satisfy plain- 


“About to convert” and “attempting 
to convert” not equivalent 

Where the statute prescribes that 
plaintiff in order to entitle himself 
to an attachment must allege in his 
affidavit that defendant 1s “about to 
convert” his property with intent to 
defraud his creditors, an allegation 
that defendant 18 “attempting to con- 
vert” his property with such intent 
is insufficient, and will not sustain an 
attachment —Littlestown Sav Inst 
v. Bream, 121 SH 169, 96 W.Va 861 


Omission of “by delay” 

An affidavit for attachment omit- 
ting the words “by delay” before the 
words “in obtaining judgment or a 
return of no property found” is in- 
sufficient —Champion v. Ferguson, 43 
8 'W (2d) 719, 241 Ey. 803. 


47. Anderson v Malley, 181 N'Y.S 
729, 191 App Div 573. 


Moarsay 

(1) Where plaintiff sought an at- 
tachment upon the ground that de- 
fendant was about to assign and dis- 
pose of his property in order to de- 
fraud his creditors, and plaintiff in 
his affidavit set forth no acts consti- 
tuting such fraud and only gave cer- 
tain hearsay statements to the effect 
that such transfer was to be made, 
the affidavit was insufficient to sus- 
tain an attachment—Anderson v 
Malley, 181 NY.S 729, 191 App Div. 
573. 


(2) Where plaintiff sought an at~- 
tachment upon the ground that de- 
fendant was threatening to dispose 
of his property with intent to de- 
fraud his creditors, and plaintiff in 
his affidavit principally relied upon 
the statements of third persons, who 
were not shown to have refused on 
request to make affidavits, and it 
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intent and the facts upon which he relies. 


appeared from such affidavit that the 
only property which defendant was 
offering for sale and selling was that 
which defendant had presumably 
bought for resale, the affidavit was 
insufficient.—National Milk Products 
Mfg Co v. Gerard, 191 N.Y.S. 142, 
199 App Div 9658. 


48. Rockfall Apartments v. Posner, 
168 NY.S 979. 


regal conclusion insufficient 

Where action 1s brought to recover 
a debt, and not to foreclose upon the 
security, an affidavit which merely 
alleges that defendant 1s about to re- 
move his property from the state 
with intent to defraud his creditors 
without seting forth any facts con- 
stituting such act, 1s insufficient— 
Rockfall Apartments vy. Posner, 153 
N.Y S. 979. 


45. Hey v. Harding, 53 SW. 338, 21 
Ky L. 771 


50. Luttrell v. Martin, 17 SH 573, 
112 NC 598—6 CJ. p 142 note 86 


SL. Ga—Shockley v. Bulloch, 18 Ga. 
283. 

Miss —Wharton v. Conger, 17 Miss 
510. 


sa. Ky—George v Hoskins, 30 SW 
406,17 Ky L 68 

La—Swift & Co v Bonvillain, 71 So. 
849, 189 La 6658 


SS. Sherrill v Fay, 14 Iowa 292— 
State Branch Bank y. White, 12 Io- 
wa 141, 


5% Whielar v. 
329. 


55. Grollman v Lipsits, 21 SH. 272, 
43 SC. 329. 


56, Spear v. King, 14 Miss. 276. 


Gamer, 4 App.DC. 
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Where an attachment is sought upon the ground 
that defendant is transferring or disposing of his 
property in order to defraud his creditors, defend- 
ant’s fraudulent intent is an essential element and 
must be averred 5? ‘This averment of defendant’s 
fraudulent intent should be made substantially in 
the language of the statute,58 but the exact words 
of the statute have been held unnecessary where 
words of an equivalent meaning are used 59 Where 
the statute requires the affidavit to set forth the 
facts upon which the conclusion of fraudulent in- 
tent is based, a mere averment of such intent with- 
out a showing of its factual basis is insufficient,®? 
although such fraudulent mtent need not be con- 
clusively established by the facts so stated, it being 
sufficient if a fair inference of the existence of the 
intent can be inferred.61 


Where the statute does not so require it is not 
necessary to show that the alleged fraudulent dis- 
position was to avoid payment of a debt due to 
plaintiff.62 


If the facts alleged are consistent wiih an honest 
purpose on the part of creditors to secure their just 
claims,®8 or are as consistent with an honest in- 
tent on defendant’s part as with a dishonest one,®4 
as where a disposition of property was not neces- 
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defendant’s good faith,65 the attachment should not 
issue. 


(c) Description of Property Removed 


1? the statute so requires, the affidavit must descr'be 
or designate the property which the defendant is dispos- 
Ing of or intends to dispose of with an intent to defraud. 


If the statute so requires, it is necessary to de- 
scribe or uesignate the property which has been or 
1s about to be disposed of.66 This description of 
the property must be sufficiently specific to identify 
and individuate the property about to be removed, 
and, accordingly, a mere averment that defendant 
1s about to remove all his property, 1s msufficient.6? 


(4) Nonresidence 


The affidavit must contain all the allegations In re- 
gard to residence of the parties required by statute. 


Where an attachment is sought on the ground 
of defendant’s nonresidence, if the statute so re- 
quires, the fact of nonresidence must be stated in 
the affidavit.68 Under some statutes it is suffi- 
cient to state the ultimate fact of nonresidence, 
without setting out 1n detail the facts upon which 
such statement is based ,®? but under other stat- 
utes, an affidavit for an attachment on this ground 
should properly state facts and circumstances suffi- 
cient to authorize an inference that the debtor 1s 


sarily fraudulent, and plaintiff failed to negative 


&7. Pa—Lehmann vy. Steffey, 18 Pa. 
Dist. & Co 5T4 
§8.C —Skalowski v. Joe Fisher, Inc, 
149 8D 840, 152 SC 108, 65 ALR 
1437. 
W Va—Littlestown Sav Inst v 
Bream, 121 SH 169, 95 W.Va 361 
6 CJ p 142 note 94. 
Insolvency 
A mere averment of Insolvency, In 
an affidavit for attachment, on the 
part of the debtor at the time of his 
purchase, unaccompanied by any al- 
legation of false representation or ar- 
tifice, 18 insufficient —Miller vy. Sha- 
piro, 12 PaCo 6526. 


88. Hey v. Harding, 58 S.W 88, 21 
Ey L. 771—O’Connor v. Sherley, 53 
SW 1066, 107 Ky 70, 21 KEy.L. 
73865. 


58. Clolinger v. Callahan, 268 SW. 
700, 204 Ky 33 


Omission of word “intent” 

Where an effidavit for an attach- 
ment alleged that “defendants . ° 
have sold, conveyed, or otherwise d1s- 
posed of their property with the 
fraudulent to cheat, hinder and delay 
their creditors” the affidavit was suf- 
ficient even though the word “intent” 
was omitted, since no one could 
“cheat” his creditors without haying 
a “fraudulent intent”—Clolnger vw 
Callahan, 263 SW. 700, 204 Ky. 33 


0. Sabb v. Richardson, 117 8H 200, 


124 SC 64—Cook v Cook, 93 SH 
138, 107 SC 441—Virginie-Caro- 
lina Chemical Co. v Wilkins, 89 8 
E659, 105 SC 291 

61. Kipling v Corbin, 66 How Pr.(N 
Y) 12—-Cooney v. Whitfield, 41 
How Pr.(N ¥.) 6—6 CJ p 148 note 
95. 


62. Tanner, etc. Engine Co. vy Hall, 
22 Fla 391 


6% Pierce v Johnson, 58 NW. 16, 
98 Mich 125, 18 LRA 486 


@& ILattlestown Sav Inst v Bream, 
121 SH 169, 96 W.Va 851—-6 CJ 
p 143 note 99. 


65. Lattlestown Sav. Inst. v. Bream, 
supra. 

66. McDougal v McGee, 14 Pa Dist 
500—6 CJ p 148 note 1. 


Quantity of property 

(1) It has been held that an affi- 
davit for an atiachment, based upon 
the ground that defendant 1s remov- 
img hs property beyond the jumsdic- 
tion in order to defraud his credi- 
tora, need not state the quantity of 
the goods removed —Weuler v. Gar- 
ner, 4 AppDC 3828. 

(2) But there is an intimation in 
the language used in another case, 
that the quantity of the property re- 
moved must be given, the court say- 
ing: “There 18 an indefinite state- 
ment that the defendant in each case 
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a nonresident within the terms of the statute.70 


has removed some property at some 
time previous to the filing of the af- 
fidavit from the jurisdiction of this 
court for the purpose of having it 
sold at auction. That is so indefi- 
mite as to time, as to quantity and as 
to the surrounding circumstances as 
to make it, in the way of testimony, 
of scarcely any value whatever.”"— 
Boulter v Behrend, 30 DC 667, 568. 


67. McDougal v McGee, 14 Pa Dist. 
500. 


68. Mo—dHilrod vy. Carroll, 202 §8. 
WwW. 4 

Pa—Muindlin v Saxony Spinning Co, 
104 A 698, 261 Pa 854—Schueck v. 
Freeman, 56 Pa Super 88. 

6 CJ p 143 note §& 


Allegation held sufficient 
An affidavit for attachment stating 

“aflant has good reason to believe, 

and does believe, that the defendant 

is not a resident of the state of Mis- 
souri,”” conforms to the statute and 
is sufficient —Hlrod v. Carroll, (Mo ) 

202 S8'W. 4. 

68. Citizens’ State Bank v Porter, 
98 N.W 391, 4 Neb (Unoff) 73— 
é CJ p 148 note 6. 

70. Muller v Weiner, 167 A 868, 11 
NJ Misc. 816—6 CJ p 144 note 7. 

Knowledge of nonresidence inferred 
Where an allegation w= made on 

personal knowledge that plamitiff 

knows defendant, that he 1s a nonres- 
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Where attachment cannot issue against a non- 
resident jomt debtor where the other joint debtors 
are residents, an affidavit in a proceeding against 
one nonresident joint debtor should affirmatively 
show the nonresidence of the other joint debtors 71 


In addition to the allegation of nonresidence, 
plaintiff 1s sometimes required to allege in his aff- 
davit for attachment that defendant is not present 
within the county; and where such a requirement 
exists an affidavit which merely alleges that de- 
fendant is a nonresident, 13 insufficient.?2 


An averment of nonresidence in an affidavit for 
attachment 1s not conclusive between the parties 
or their privies,78 and if the statement as to non- 
residence proves untrue the attachment 1s wrong- 
ful and the proceedings are void.74 


Residence of plaintiff. Where the ground of the 
application is that defendant is a nonresident, it 
is sometimes required by statute that plaintiff 
should show that he is a resident of the state, 
and if this allegation is necessary its absence will 
invalidate the affidavit.75 


Place of defendant's residence. I£ not required 
by statute the place of defendant’s residence, other 
than an averment of his nonresidence, 1s not es- 
sential and need not be stated in the affidavit for 
attachment.76 If required by the statute, however, 
defendant’s place of residence must be alleged,!? or 
the affidavit must state that on diligent inquiry it 
cannot be ascertained.78 Under such a statute, 
where there are several defendants, the place of 
residence of each defendant, or the fact that the 
place of residence of each cannot be ascertained, 
should be alleged.?9 


Inability to serve process. It is sometimes re- 


ident, and that he resides in a cer-; 77. 
tain town in an adjoining state, the 437. 
affidavit is sufficient to justify an in- 
ference of satisfactory knowledge of 
nonresidence, although plaintiff’ was 
a stranger to the original transac- 
tion —Foster v. Rogers, 64 NYS 
652, 31 Misc. 14 


YL. Corbit v Corbit, 18 A 178, 50 
NiLaw 863—6 CJ. p 144 note &. 


p 145 note 14 


Co, 28 Pa Dist 63 
73 Barr v. Perry, 3 Gill (ifd.) 813 
— § C.J. p 146 note 24. 


74. German Nat Bank v Kautter, 75 
NW. 566, 55 Neb. 103, 70 AmSR. 
371. 


75. Talcott v. American Credit iIn- 
demnity Co., 30 N.Y 8. 1118, 81 Hun 
&77—6 CJ. p 146 note iL a9 


7a. Gea—Muiller v. Swilley, 100 8 BD 
641, 24 Ga App 278 
Miss.—James y. Dowell, 15 Misa. 3338. 
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Cantrell v. Letwinger, 44 Miss 


7a. Smith v. Huntoon, 24 NB 971, 
134 Ill 24, 33 4mSR. 646—6 C.J. 


79. Britton v. Greggs, 96 DlApp 29, 
affirmed 61 NE] 1024, 198 Til 394 


#0. Goermger v. Young, 184 A 7656, 4 
NJ Mise &59—6 CJ. p 146 note 17. 


72 Milton v. Meadville Spinning| gi. McMahon v. Boardman, 29 Tex. 


e2. Surf Cap Co v. B F. Goodrich 
Rubber Co, (Tex Civ.App ) 16 BW. 
(24) 587—€6 CJ. »p 146 note 28. 


S83. Metropolitan Investment & Im- 
provement Co v. Schouweiler, 168 
P. 599, 88 Or 605, affirmed 164 P. 


@& Spencer v. Davis, (Tex Civ App ) 
298 SW. 443—6 C.J. p 146 note 28 
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quired that the affidavit shall show that, because 
of defendant’s nonresidence, plaintiff is unable to 
serve process upon him;89 and even if the statute 
does not require such an allegation the addition 
thereof is mere surplusage and not ground for 
quashing the attachment.82 


§ 127. —— Negation of Improper Motive 


Where the statute so requires, the plaintiff must al- 
lege in hia affidavit that the attachment Is not sought for 
the purpose of injuring the defendant or his creditors. 


The affidavit is fatally defective where it fails 
to comply, at least substantially, with a statutory 
requirement that it shall allege that the attachment 
is not sued out for the purpose of myjuring or 
harassing defendant,82 or prosecuted in order to 
hinder, delay, or defraud any creditor of defend- 
ant 83 Where it appears that there are two or 
more defendants against whom the attachment 1s 
sought, the affidavit must negative the existence of 
an umproper motive as against all of the defend- 
ants; and accordingly a mere statement that an 
attachment was not sued out to harass defendant 
is insufficient 8 Where an attachment is sought 
against several defendants, and the statute requires 
the affidavit to negative an intent to hinder any 
creditor of any defendant against whom the at- 
tachment runs, an affidavit which fails to negative 
an intention to hinder any creditor of any number 
less than all of defendants is fatally defective &5 


On the other hand, a false allegation in the affi- 
davit that the attachment was not sought for the 
purpose of hindering or defrauding creditors was 
immaterial, where it did not appear that the nghts 
of creditors were fraudulently mvaded by obtain- 
ing the attachment.%6 


Adaition of words “or elther of tham” 

Where it was provided by statute 
that the affidavit for an attachment 
should state that it was not sued out 
for the purpose of injuring or haras- 
sing defendant, and it was also pro- 
vided by statute that in construing 
a statute the singular and plural 
should each include the other, un- 
less otherwise expressly provided, it 
was held that an affidavit for an at- 
tachment against several defendants 
was sufficient where it alleged that 
the attachment was not sued out to 
injure or harass “defendants” with- 
out adding the words “or either of 
them.”—Doty v. Moore, 112 S.W. 
1038, 102 Tex 48, overruling (Civ. 
App) 113 8 W. 955—4 C.J pn 146 note 
38 [b]. 


95 P. 911, Tf Cal App. 738. 

sa. Title Ins. & Trust Co. v Cali- 
fornia Development Co., 1652 P, 643, 
171 Cal 173% 
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§ 128. 


If the statute so requires, the plaintrif In his affidavit 
for an attachment must allege that he Ia In danger of 
losing his debt. 


Where plaintiff is required to show that there is 
a probability of losing hus debt that fact should 
appear by a sufficient allegation.8? The reasons 
for the apprehension of losing the debt should be 
shown by a statement of facts upon which the fear 
of loss is based,88 and facts should be set forth 
showing that the property owned or possessed by 
defendant subject to attachment probably will not 
be available to execution when judgment is had.89 
However, an allegation to the effect that plaintiff 
1s about to lose his debt has been held unneces- 
sary where the attachment is sought on the ground 
of removal of property,®° or the absconding, ab- 
sence, or concealment of the debtor.®1 

Where there are several plaintiffs seeking an at- 
tachment, an affidavit by them alleging in the singu- 
lar that “plaintiff will probably lose his debt is 
msufficient.92 

Where the statutory ground relied upon for at- 
tachment is that defendant does not have sufficient 
property to satisfy plaintiff’s demand and the con- 
sequent endangering of its collection, and where 
the action is brought against joimt obligors, an 
affidavit which alleges that one obligor does not 
have sufficient property to satisfy the demand 
without making a similar allegation as to the other 
defendant, does not state a good ground for at- 
tachment.93 


§ 129. —— Lack of Security for Indebted- 
ness 


If the statute so requires, plaintiff must state that 
he has received no security for the indebtedness. 


Danger of Loss or Debt 


87. Western Auto Co v. Gurnea, 274 
P. 868, 78 Utah 423—6 CJ. p 146 
note $80. 


es. Keigher v. McCormick, 11 Aiinn Kraemer, 
5465 Anp 63 

89. Western Auto Co v. Gurnea, 274 
P 863, 78 Utah 4238 


$6. Wrght v. Smith, 19 Tex. 297. 


91. Wright v. Smith, supra—Mess- | OF—Metropolitan Investment & Im- 
provement Co v Schouweuler, 168 


ner Vv. Hutchings, 17 Tex. 597. 
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Mont—Patch v Stewart, 253 P. 2654, 
78 Mont 192, followed mm Bancroft 
v Leverty, 254 P. 1118, 78 Mont. 
559 
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Plaintiff need not negative the existence of se- 
curity where he is not required to do so by stat- 
ute,4 and accordingly, where the debt sued on 
was incurred prior to the passage of the statute re- 
quiring such an allegation,®> or where plaintiff in 
a particular case 1s only required to show defend- 
ant’s nonresidence,®® the affidavit need not allege 
a lack of security; nor is plaintiff required to show 
by affidavit that the existing security 1s insufficient 
to discharge the debt sued on, in the absence of 
a statute prescribing such showing.97 


An affidavit is fatally defective, however, where 
it fails to comply, at least substantially, with a stat- 
utory requirement that it shall state that the in- 
debtedness for which the action is brought has not 
been secured by any mortgage or lien on real or 
personal property, or any pledge of personal prop- 
erty,98 or that, although security was given, it has 
become valueless ;99 and to the latter allegation 
plaintiff is sometimes required to add that the sc- 
curity has become valueless without any act on his 
part! Where plaintiff is required by statute to 
allege in his affidavit for an attachment that the 
debt “has not been secured,” the affidavit is insufh- 
cient where it merely alleges that the “debt is not 
secured.”2 The fact that the allegation relative to 
the nonsecurity of the debt is made in the alter- 
native, although rendering the attachment procced- 
ings voidable, will not render such procecdings 
void? 

The affidavit for an attachment must follow the 
statutory requirement by negativing the existence 
of all the forms or means of security enumerated 
by it. Accordingly, where an affidavit alleges only 
that the debt 1s not secured by a mortgage, and 
fails to negative the existence of the other kinds 


o7. Stalley v. Hoffman, (Tex Civ.) the indebtedness sued on “has been 
App) 57 SW (2d) 270. 


$8. Cal—Anaheim Nat 
7 P.C2d) #765, 120 Cal 


fully exhausted,’’ although not in the 
statutory language, sufficiently con- 
forms to the wording of the statute 
and 1s sufficient -—Corum v Supcrior 
Court im and for Alamed1 County, 
800 P 887, 114 CalApp Til 


L. Idaho—Bear Lake State Bank v. 
Wilcox, 279 P 1090, 48 Idaho 117 
—Bellevue State Bank v. Lilya, 205 
P. 898, 85 Idaho 270. 


Bank sv. 


6a. Sarrazin v Hotmann, 40 SW. 
629, 16 TexCiv App 351 


$3. Lewis v Browning, 4 8.W.(3d) 
784, 228 Ky. 771. 


9& Barbee v. Holder, 24 Tex. 225. 
85 Willams vy. Glasgow, 1 Nev. 588 


36. Title Ins & Trust Co v. Cali- 
fornia Development Co., 152 P. 542, 
171 Cal 1783—6 C.J. p 147 note 86. 


P 6599, 83 Or 695, affirmed 164 P. 
870, 88 Or 695 
6 CJ p46 note 83. 


99. Idaho—Bear Lake State Bank v. 
Wilcox, 279 P 1090, 48 Idaho 147 
Mont-—-Home State Bank of Manhat- 
ae v. Swarts, 284 P. 281, 72 Mont. 
25. 
6 CJ. p 146 note 34, 


A.verment held sufficient 
An averment that the security for 
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Mont —Home State Bank of Marhat- 
rr v Swarts, 284 P. 281, 72 Mont 
4 

2 Jenkins v. Firat Nat Bank, 236 
P. 1085, 73 Mont. 110—American 
Surety Co of New York v Kaito- 
wits, 195 P. 99, 59 Mont 1—<‘on- 
tinental Oil Co v. Jameson, 164 P. 
727, 68 Mont 466 

3 Patch v Stewart, 253 P 254, 78 
Mont 192, followed in Bancroft v 
Leverty, 254 P. 1118, 78 Mont. 659. 


7 CJ.S§ 


of securiry, the affidavit is insufficient.£ 


A statutory ground for attachment, required to 
be set out in the affidavit, that defendant 1s in- 
debted to plaintiff and that the payment of the 
debt has not been secured by any mortgage or 
lien on real or personal property, or any pledge of 
personal property, or if originally secured, that 
such security has, without any act of plaintiff, or 
the person to whom the security was given, become 
valueless, has been held to provide for two classes 
of affidavits. In neither class is one required to 
state the facts stated in the other class. The first 
class is where the debt has not been secured. Un- 
der such circumstances the affidavit must state that 
the payment of the debt has not been secured by 
any lien on real or personal property or any pledge 
of personal property. The other class is where 
the debt has been secured, and there the affidavit 
must state the fact that security has been given, 
and also that such security has, without any act 
of plaintiff or the person to whom the security 
was given, become valueless. In this class it is 
not necessary to state that the debt has not been 
secured by any other mortgage or lien on real or 
personal property, or any pledge of personal prop- 
erty.6 According to other authority, however, un- 
der a simular statute, this distinction 1s not recog- 
nized, and where an attaching creditor states in his 
afhdavit that the imdebtedness was originally se- 
cured and that the security has become valueless, 
he must also state that no further security has been 
given.7? 
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§ 130. ~——— Averments As to Property of I 
fendant 


An affidavit for attachment must contain all 
averments required by statute respecting the exister 
ownership, and character of defendant’s property. 


In the absence of any express or implied requi 
ment of the statute to that effect, it is not g 
erally necessary that an affidavit for attachm: 
should show that defendant has real or perso 
property within the jurisdiction or within the stat 
or subject to execution within the jurisdiction 
the court.® 


A comphance with a statutory requirement t 
the affidavit shall show that a nonresident deb 
has property within the state subject to atta 
ment,19 or, where both parties are nonresider 
that defendant does not have sufficient prope 
within the state of his residence to satisfy 1 
debt,1! 1s essential. In case of foreign attachme 
where the statute so requires, 1t 1s also mecessz 
that the affidavit should show that defendant is 1 
owner of the property sought to be attached 
and where a petition for an attachment states fa 
showing that the property defendant is about 
place beyond plaintiff's reach and convert n 
money, is the property of the petitioning plaint 
no attachment can issue 1% 

Where plaintiff 1s required to state defendar 
title to property in his affidavit for attachment, 
has been held that he need not state it as ful 
or with the same degree of accuracy, as is requit 
where he is asserting his own tile, because 1 
character of the title of defendant lies peculia 
within his own knowledge 14 


4 Bellevue State Bank v. Lilya, 205 
P 898. 35 Idaho 270—Knutsen v 
Phillips, 101 P 596, 16 Idaho 267 


Affidavit sufficient 

An attachment affidavit reciting 
that the origimal indebtedness had 
been secured by a chattel mortgage, 
property had been sold, and proceeds 
applied to payment of note, and that 
the balance set forth is the amount 
due, and that the payment of such 
balance has not been secured by any 
mortgage or lien on real or personal 
property, or any pledge of personal 
property, 1s not subject to the ob- 
jection that 1t does not allege the 
note was not secured by some other 
mortgage or pledge—Union Bank & 
Trust Co v. Himmelbauer, 181 P 
322, 56 Mont. 82 


5& Knutsen v Phillips, 101 P. 596, 
16 Idaho 267. 

6G Mitchell v Ada Inv Co, 246 P. 
10, 42 Idaho 421—Farmers’ State 
Bank of Star v. Gray, 210 P. 1006, 
86 Idaho 49. 


7 C.J 8.—20 


7% Anaheim Nat Bank v Kraemer, 
7 P(2d) 766, 120 CalApp 63 


& Moen v. Melin, 228 NW 702, 57 

ND 680—6 CJ. p 147 note 88. 

of possession 

(1) If by statute plaintiff is enti- 
tled to a purchase-money attachment 
where the debtor has not paid for the 
property and 18 in possession of some 
portion of the property, or where the 
debtor has sold and 1s not in posses- 
gion of a part of said property and 
has not been paid for the same, the 
fact that plaintiff, seeking a purchase 
money attachment, alleged in his affi- 
davit that the property sold by him 
to defendant still remained in the 
hands of defendant, did not necessa- 
mly mean that defendant in posses- 
sion had not parted with title to a 
third person—lIvey v. EKerce, 156 8S 
BH. 239, 42 Ga App. 336 

(2) On the other hand, under such 
a statute, an allegation that the pur- 
chase money 1s due and that the pur- 
chaser has constructive possession 
of the property purchased, although 
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the property is stored with plain 
at defendant’s request, is sufficient 
show the existence of the ground 
attachment —Cochran Furniture 

v. Corbett, (Ga App) 178 SE 82% 


S% US—Bigelow iv. Chattert 
(Minn) 51 F 614,232 CCA 402 

Ind—wU. & Capsule Co v Isaacs, 
NB 832, 28 Ind App 583. 

6 CJ. p 147 note 89 


10. Mondlin v Spinning ‘ 
104 A. 598, 261 Pa. 354—6 CJ 
145 note 19 


11. Cobb v. Miller, 9 Ala 499—C 
v Force, 6 Ala. 468—6 CJ. p 
note 20 

12. Klem v. Gaston de Paris, 
Pa Super. 357—6 CJ p 147 note 

13. Ornelas v Silvan Newburge 
Co, 72 So. 372, 189 La 833. 

14 Hale v Grow, 106 8.H. 409, 
WvVa 1738. 

Assignment of lease 
In an affidavit for an attachz 

against an assignee of a lease, 

rentals accrued under the te 


§ 180 


While it has been held that an affidavit for a 
foreign attachment against the heirs of a judgment 
debtor must show, where no direct declaration is 
filed, that there is no personal representative or 
that there are no personal assets to discharge the 
debt,15 it has also been held that in swing out an 
attachment against the heirs of a nonresident debt- 
or it 18 not necessary to allege that there are no 
personal assets within the state, at least where the 
want of personal assets 1s sufficiently shown 1n the 
declaration.16 


An affidavit based on a statute, providing that 
attachment may issue where defendant has no prop- 
erty in the state subject to execution, or not enough 
thereof to satisfy plaintiff's demand, 1s insufficient 
1f 1t does not set forth such fact1? It 1s not nec- 
essary that the affidavit use the exact statutory 
language in setting forth this fact, however, as 
other language conveying the same meaning 1s 
sufficient.18 


Description of properiy. Where a description of 
property 1s necessary to inform the officer as to 
what property he 1s authorized to levy on, the affi- 
davit must contam a description sufficient for that 
purpose,l9 which must be sworn to positively ,20 
but, under a statute requiring plaintiff to state that 
defendant has property not exempt from execu- 
tion which he refuses to give either in security 
or payment, it has been held that the affidavit need 
not describe the exempt property.21 Also, where 
a general order of attachment was issued, plaintiff's 
failure to describe defendant’s real property in his 
petition for attachment has been held immaterial 22 


Negativing exemption If the wages of a debtor 
within a certaim amount are exempt the affidavit 
should contain a positive statement that the wages 
of the debtor exceed the amount which is exempt 
and that the excess only is sought to be attached 23 
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Where plaintiff fails to state in his affidavit that 
he is seeking to attach only the exempt property 
of defendant, it will be presumed that he 1s seek- 
ing to attach all of defendant’s property;24 and 
likewise, in the absence of a statement to the con- 
trary in plaintiffs affidavit, it will be presumed 
that defendant 1s the head or support of a family, 
or the support of a widowed mother wholly de- 


pendent on him 26 


§ 131. —— Prayer 
Generally, the petition or affidavit should contaln a 
prayer for a writ of attachment. 

The petition or affidavit should specifically ask 
that a writ of attachment be granted;26 but in 
the absence of a statute requiring that the petition 
contain a prayer for attachment, such a prayer in 
the petition 1s unnecessary.27 


§ 132. —— Signature and Verification 


There must be a comphance with statutory require- 
ments in regard to signature and Verification 


As discussed in the title Affidavits § 20 a, the 
object of a signature 1s to identify the person 
swearing to the affidavit, and in the absence of a 
statute requirmg that the affidavit be signed, a sig- 
nature 1s not generally necessary where the iden- 
tity of affiant as such 1s otherwise sufficiently 
shown This rule applies to affidavits of attach- 
ment, and where the statute does not require that 
the affidavit or oath be signed, an omission of the 
signature 1s not fatal 28 Indeed, an attachment has 
been sustained where the affidavit was neither 
signed by affiant nor certificd by the clerk of the 
court, the judge being satisfied from the evidence 
that the affidavit was, in fact, sworn to before the 
‘vrit issued, and that the omission of plaintiff to 
sign, and the clerk to certify, the affidavit was an 
oversight 29 On the other hand, where the stat- 


thereof, and in a bill in equity filed 

in the suit in which the affidavit was 

filed, it suffices, as to the assignment 

required by law to be effected by 

deed, to state and allege that the 

lease had been assigned and conveyed 

to defendant —Hale v Grow, 106 SH 

409, 88 W.Va. 178 

15. Powers vy. Hurst, 3 Blackf (Ind ) 
229. 

16. Reed v. Kentucky Bank, 6 
Blackf (Ind) 227 

17. Goodin & Barney Coal Co, v 
Southern Elkhorn Coal Co., 294 S. 
W. 792, 219 Ky. 837 

18. Lincoln Bank & Trust Co v Ar 
nold, 75 SW (2d) 751, 266 Ky. 80 

18. Nix v. Citizens’ Bank of afoul- 
trie, 180 SH 597, 84 Ga App. 546— 
6 CJ. p 147 note 41, 


Desonption insufficient 

An affidavit for 2 puichase-money 
attachment, describing property as 
“45,0283 feet of pine board lumber lo- 
cated on the grounds of Corbett 
Planing Mill in the city of Nashville, 
Ga,” 18 not a sufficient description of 
the property sought to be attached, 
at least where it appeared that there 
‘Was more lumber of a like kind on 
the property —Nix v. Cituzens’ Bank 


24. Barrow v Williams, 12 Ohio N. 
P(NS) 618 

25. Barrow v. Williams, supra 

26. Iowa—Dawson v Jewett, 4 
Greene 157—Qucen v. Grifflth, 4 
Greene, 113. 

La—Kelly v Bently, 9 LaAnn 686 

6 CJ p 147 note 45 

27. Harbour-Pitt Shoe Co yv. Dixon, 
60 5.W. 186, 22 Ky L 1169. 


of Moultrie, 180 SH. 597, 84 GaApp.|98. Simmons Hardware Co. v Altu- 


546. 
20. Bruce y. Conyers, 54 Ga 678, 
#1. Hart v. Cummins, 1 Iowa 564, 


ras Commercial Co, 89 P. 550, 4 
Idaho 334, 95 AmSR 66—6 GJ. Pp 
147 note 48. 


29. Ark—Fortenheim vy. Claflin, 14 


23. Boone v Evans, 81 S.W.(24) 728, eae 462, 47 Ark 49, 


2385 Ky 487. 


@3. Meade v. Rice, 19 Ohio N P.(N. | M 


8.) 178—€6 CJ p 147 note 44 


306 


wa—Stout v. Folger, 24 Iowa (pe 
11 Am R. 188 
id.— Farrow v Hayes, 561 Md. 498. 

6 CJ. p 148 note 49, 
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ute requires that the affidavit for attachment be 
signed, the lack of a signature thereto by the party 
purporting to make it 1s fatal? and under some 
statutes, where an affidavit is purportedly made by 
several plaintiffs, the affidavit must be signed by 
each plaintiff personally, or by his agent or attor- 
ney.81 


The affidavit is not invalidated by a slight vari- 
ance in the spelling of affiant’s name,?° or the sig- 
nature of the affidavit in the name of the person 
designated as affiant and of another not named.*3 


A failure to show that the affidavit was taken 
within the officer’s jurisdiction has been heid not 
to be a fatal defect.®4 


Authentication. Where the affidavit is taken 
without the jurisdiction, or im another state, the 
authority of the officer to administer the oath must 
be authenticated in a mode prescribed by the laws 
of the state where it is proposed to use the aff- 
davit 35 

Seal of officer. It has been held that an affidavit 
taken before a notary in the county m which the 
action is brought need not be authenticated under 
his notarial seal.36 


Verification. The oath is an essential to an af- 
fidavit for attachment, and the affidavit should show 
that 1t was duly sworn to 87 This should appear by 
the jurat or certificate of the officer by whom the 
oath is administered, which, where the statute so 
requires, should be signed by fim with his official 
designation,?8 since an omussion from the jurat 
which cannot be supplied by implication from the 
context is fatal.39 Where, however, there is not 
a mandatory statute requiring the signature of the 
official administering the oath, if it appears that 


30. Davis v. Sherrill, 113 S.W. 556, 
562 Tex Civ App. 259—6 CJ. p 147 
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the oath was in fact administered, the omission of 
the officer to sign and certify the affidavit 1s not 
fatal,49 but may be cured before the return of the 
writ,*1 or the officer may be permitted to sign the 
jurat nunc pro tunc 42 


Where the official character of the officer taking 
the affidavit is not stated 1n the jurat, but sufficient- 
ly appears from a reference to the other papers 
in the record, the affidavit is sufficient 4% Also, 
where the oath 1s admimustered by tlie clerk of 
court, an omission in the jurat of his official char- 
acter, and a failure to place the seal of the court 
on the paper, 1s not such a defect as to render 
the affidavit void, since the affidav:t 1s not a process 
intended to be taken beyond the custody of the 
clerk and judge, and there served.‘4 


§ 133. —— Approval 


If the statute so requires, the affidavit should bear 
a sufficient indorsement by the proper officer showing his 
approval thereof. 

If it is required that satisfaction with the afh- 
davit should appear by a certificate indorsed there- 
on, the afhdavit should bear a sufficient indorsement 
by the proper officer showing his approval there- 
of 45 An indorsement that the officer was satis- 
fied that the matters set forth m the affidavit were 
true has been held sufficient to authorize the is- 
suance of the writ, although the ground therefor 
was alleged on information and belief.46 


—E 


§ 134. Examination of Plaintiff and Indorse- 
mient on Application 


Where the statute so requires plaintiff must submit 
to an examination and obtain the indorsement of the 
Judge as to the amount for which the writ shall issue. 


Woriflcation of voucher or bill of par- 40. Cook v Jenkins, 30 Iowa 452—~ 
tionlars 


6 CJ. p 148 note 55 


note 47 

Signature held sufficient.—Lundy 
vy lLasttle, (Tex.CivApp.) 227 SW. 
538 


31. Butler vw Nal, (Tex Civ App) 
36 SW (2d) 807, affirmed Nail v 
Compton, (Com App) 55 SW (2d) 
1028. 

33. Kahn v Henman, 8 Ga. 266 

33. Fortenheim v. Claflin, 14 S W. 
462, 47 Ark 49. 


34% Albright v. United Clay Produc- 
tion Co, 62 A. 726, 21 Del. 198. 


36. Bolton v. White, (DC.) 3 F Cas. 
No1,616, 2 Cranch GCG. 426—6 C 
J. p 148 notes 59, 60. 


36 Dyer v. Flint, 21 Ii. 80, 74 Am. 
D. 738. 


37. Maguire v. Bolen, 68 NW. 408, 
94 Wis 48—6 CJ. p 148 note 63. 


A verification is not fatally defec- 
tive even though the affidavit to the 
declaration verifies only the voucher 
or the bill of particulars, and con- 
tains no specific reference to the 
declaration itself, where under the 
circumstances the verification im- 
plicitly extended to the declaration 
—Gill vy, Physicians’ and Surgeons’ 
Bldg, 188 A. 674, 158 Md 394. 


3s. Ky—Smith v Dungey, 199 SW. 
777, 178 Ky 708 

Mont —Continental O11 Co. v Jame- 
son, 164 P. 727, 583 Mont 466. 

6cJ p148 note 54. 


3& Ga—bBuirdsong v. McLaren, § Ga 
621L 

Iowa —Cooper v Smith, 25 Iowa 269 

Tenn—Watt v Carnes, 4 Heisk 5382 

Wash—Tacoma Grocery Co. v Dra- 


41. Farrow v Hayes, 61 Md 498 


42. Young v. Wooden, (Ky) 266 8. 
W. 24—6 CJ. p 148 note 57 


43. Singleton v. Wofford, 4 Ill 676. 
#4. Simon v. Stetter, 25 Ean. 155. 


Judicial notice 

Since the court or judge should 
judicially take notice of who 1s the 
clerk, and of his signature, there 1s 
no overwhelming necessity for the 
clerk to describe himself or his of- 
fice very particularly, or to place the 
seal of the court on the paper.—S1- 
mon vy. Stetter, 25 Kan. 166 


45. Slaughter v Bevans, 1 Pinn. 
(Wis ) 848—Morrison v Fake, 1 
Pinn.(Wis.) 1383—Mayhew v. Dud- 
ley, 1 Pinn (Wis.) 95—6 CJ p 149 
note 61. 


ham, 36 P. 31, 8 Wash. 268, 40 Am |46. Clark v. Gilbert, 1 Pimn.(Wis) 
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As a prerequisite to obtaining a writ of attach- 
ment plaintiff 1s sometimes required by statute to 
apply therefor to a judge or master in chancery, 
who shall examine him under oath concerning his 
cause of action, and who, thereupon, if he finds 
plaintiff entitled to an attachment, shall indorse 
on the application the amount for which the writ 
shall 1ssue.47 A statute so providing has been held 
not to contemplate an examination before a court 
in session and a record of the proceedings,*® and 
where the judge has ordered the writ, it must be 
presumed, in the absence of a showing to the con- 
trary, that he heard such evidence and made such 
examination as the statute requires.*9 


§ 135. Presentation and Filing in General 


Plaintiff should comply with the statutory require- 
ments, if any, in regard to filing the affidavit and dec- 
jaration. 

The statutes sometimes require the filmg of the 
affidavit A failure to comply with a mandatory 
statute requiring that the affidavit be filed at the 
time of the issue of the writ of attachment, or 
within a prescribed time thereafter, will generally 
invalidate the proceedings59 The motive of the 
provisions of such a statute 1s to insure to defend- 
ant im attachment the mght to inspect the affida- 
vits on which the warrant of attachment was 1s- 
sued,5l to prevent the abuse of the process of the 
law, and to provide against a wanton and ground- 
less seizure of the defendant’s effects52 A stat- 
ute requiring an affidavit to be filed 1s not satisfied 
by filing a copy of the affidavit,5® or by serving 
a copy of the affidavit on defendant,54 although 
a handing of a copy of the declaration to the clerk 
of the court or deputy to be filed 1s a sufficient 
compliance with a statutory requirement that it be 
filed.55 


477. 


156, and affirmed 21 SCt, 865, 182 | 57, 


Us. 588, 46 LEd 1241 105 SC. 154 
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Jacobs v. Marks, 56 NE 154,;politan Casualty Ins Co of New 
188 Ill. 588, affirming 88 Ill App | York, 282 P. 418, 102 Cal App. 107. 


Hall v. Lemmond, 89 SB. 545, 
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Under an appropriate statute, where an affida- 
vit in an attachment proceeding is properly filed 
and not withdrawn, any number of attachments can 
issue therefrom until a levy is made under the 
warrant, and it is not necessary that a new affi- 
davit be filed each time a warrant is issued.56 


On the other hand, where the validity of the war- 
rant or the proceedings on it are not made to 
depend on a compliance with a direction as to the 
filing of the affidavits, a failure to file the affida- 
vit within the time prescribed by statute does not 
invalidate the attachment.57 

It has also been held that the judgment cannot 
be collaterally attacked because the record fails 
to show that the affidavit was filed 58 


Under some statutes a declaration in attachment 
may be filed at any time during the term to which 
the attachment 1s returnable.59 


§ 136. Producing Evidence of Debt 


If the statute #0 requires, plaintiff must produce the 
evidence of his debt at the time of presenting the affi- 
davit. 

To be entitled to a writ of attachment plaintiff 
must comply with a statutory requirement that he 
produce the evidence of the debt at the time of 
presenting the affidavit.60 Under such a statute, 
it 1s not necessary that plaintiff should pioduce all 
the evidence on which he relies to establish his 
claim at the trial,61 and so an attachment may issuc 
against the indorser of a negotiable promissory 
note On production of the note without proof of its 
indorsement by the debtor,52 or on a note written 
in a foreign language unaccompanied by a transla- 
tion thereof,6% and 1t is sufficient if plaintiff pro- 
duces an agreement containing dependent cove- 
nants sued on,®4 or 1f he files his cause of action 
and this shows on its face the specific, liquidated, 


Where attachment was returnable 
to the October term, 1923, and was 
returned during that term, although 
after the first day thereof, and tra 


48. Jacobs v Marks, supra, 
49. Jacobs v. Marks, supra. 


SO. Pa-——Muilton v. Spimmning Co., 28 
Pa Dist 53 

8c—J C Hambright & Co v Rob- 
ert R Team Co., 117 SH 717, 124 
SC 600—Lester v Fox Film Cor- 
poration, 108 SH 775,114 8C 414 

6 CJ p 149 notes 68, 64, 65 


“Receiving” equivalent to “fling” 

A atatute providing that “the clerk 
of court must issue the writ of at- 
tachment on receiving an affidavit" 
has been held equivalent to a re- 
quirement that the affidavit be filed 
with the clerk —dZurich General Ac- 
eident & Liability Ins. Co. y, Metro- 


53. Borough v. Jones, 18 PaCo. 261 

5S. Wagener v. Booker, 9 SHL 1055, 
31 SC. 875. 

&. Ketchin v. Landecker, 10 SEL 
936, 82 SC 1665 

65. King v Enight, 155 SE 784, 42 
GaApp 269 

66. Hall v Lemmond, 89 SH. 645, 
105 SC 164 

57. Woodward vy. Stearns, 10 Abb 
FPrNS(NY) 895—6€ CJ. p 149 
note 66 [a]. 

68 Biggs v. Blue, (CCOhio) 8 BF 
Cas No 1,403, 5 McLean 148, 

58. Greene v. Lombard, 126 SB 890, 
33 Ga App. 618 
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declaration was filed on the saias 

date, neither the declaration nor the 

attachment was subject to dismissal 

on the ground that the declaration 

was filed too late—Greene v. Lura- 

bard, 126 SH 890, 838 Ga App 518 

60. Hedrick v. Markham, 108 A_ 93%, 
132 Md 160—6 C.J. p 149 note 6% 

@l. Hedrick v. Markham, supra—é 
C.J. p 149 note 69 

62. Dawaon v. Brown, 12 Gill & J. 
(Md) 53—Smith v Greenleaf, 4 
Harr. & M (Md) 291. 

63. De Bebian v. Gola, 31 A 275, 64 
Md 263 

6% Dawson v. Brown, 12 Gill & J. 
(Md) 53. 


7 C.5. 


and ascertained debt sued for.65 Under such a 
statute an attachment may issue on the record of 
a foreign judgment,®6 or transcript of a judgment 
rendered in another state 6? Although the statute 
requires the production of the voucher and evidence 
of the debt, it has been held that there is suffi- 
cient evidence io support the writ where an item- 
ized account with all the debits and credits 1s filed 
along with the contract 68 Such a provision, how- 
ever, has been held to make it necessary for an 
assignee to produce the assignment of the claim by 
the original creditor.§9 


§ 137. Effect of Delay after Making 


Delay between the time of the making of the affidavit 
for attachment and the time of the issuance of the writ, 
may render the affidavit ineffective. 

The affidavit should be made at or as near the 
time of the issuance of the writ as is practicable,70 
and since the ground of atiachment must exist at 
the time the warrant 1s issued, any delay between 
the making of the affidavit and its presentation or 
filing, during which a change in condition may 
have taken place, may render the affidavit inef- 
fectual.72 Such a delay, however, does not neces- 
sarily render the affidavit ineffectual,?2 and ac- 
cordingly, the proceedings may be upheld, notwith- 
standing a failure promptly to present or file the 
affidavit, where it is apparent that no substantial 
change in condition could have taken place,?8 or 
where the delay was caused by the fact that affiant 
resided in a distant jurisdiction 7™ Simularly, it has 
been held that a delay between the filing of the 
affidavit and the execution of the warrant does 
not invalidate the attachment,’75 and where the 
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affidavit charges some fact which, having occurred, 
is not subject to change, as, for example, where it 
is alleged that a debt was fraudulently contracted, 
the fact that such affidavit was sworn to some 
time before the action was commenced will not 
render it ineffectual.76 


§ 138. Laches of Clerk or Other Officer 


Where plaintiff has observed all the statutory re- 
quirements respecting the filing and signing of the affi- 
davit or petition for attachment, failure of the clerk to 
file or properly sign rt will not generally invalidate the 
proceedings. 


If plamtff has observed the requirements of the 
statute, the neglect of the clerk or of the officer 
charged with that duty to place the affidavit on 
file, as required by law, and to keep it on file, will 
generally not affect the validity of the proceedings, 
where no injury has been caused by such neglect.?? 
The failure of a clerk to mdorse on the petition 
the time of 11s filing, does not, ipso facto, destroy 
the validity of attachment.78 Where plaintiff was 
required to file his declaration in attachment, and 
it was established that he actually gave it to the 
proper officer for the purpose of filing, the fact that 
the declaration was not filed, did not invalidate 
the proceeding, since such defect could be cured 
by a nunc pro tunc order.?78 Similarly, where it 
was shown that the clerk inadvertently failed to 
enter the date of filing on the declaration in at- 
tachment, it was held that the clerk could be or- 
dered to enter the declaration filed as of the true 
date, nunc pro tunc.80 If the affidavit, however, is 
not delivered to the clerk as clerk to be filed, and 
the clerk as clerk does not receive it to be kept on 
file, it is not filed as a matter of law 81 


6S. Hedrick v Markham, 103 A. 98, 
132 Md 160 


66 Neptune Ins. Co. v. Montell, 8 
Gill (Md ) 228 


67. Cockey v Milne, 16 Md 200 


68. Hedrick v. Markham, 108 A 98, 
182 Md 160 


69. Cumberland Coal, etc, Co v¥ 
Hoffman Steam Coal Co, 22 Md 
495 


70. Murphy v Zaspel, 81 P. 301, 11 
Idaho 145-6 CJ p 150 note 76. 


7l. Murphy v. Zaspel, supra—6 C 
J p 1650 note 77 


72. Md—Tonn v Collins, 81 A 219, 
116 Mid 62—Hadden v. Luanville, 
88 A. 37, 900, 86 Md 210 

Mo—Graham v. Bradbury, 7 Mo. 281. 


73 Miller v. GL. Wolff Mfg. Co, 
(Tex Civ App.) 225 SW. 212—6 C. 
J. P 150 note 78 


7& Wright v. Ragland, 18 Tex. 289. 


75. Hall v Lemmond, 89 SH. 545, 
105 SC 154 


Delay not fatal 

Where an affidavit for attachment 
was filed with the clerk on June 2, 
1915, and, at the tume of filing, a 
warrant of attachment was issued 
but not executed, and was later with- 
drawn, and another warrant of at- 
tachment was issued on such affi- 
davit on Sept. 1, 1915, and was with- 
drawn without being executed, and a 
third warrant was issued Oct 6, and 
executed Nov 26, 1915, it was held 
that such delay between the filng 
of the affidavit and the execution of 
the warrant of attachment did not 
viliate the attachment—Hall v. 
Lemmond, 89 SH. 645, 105 SC 154. 


76 Adams v. Lockwood, etc, Co, 2 
P 626, 30 Kan. 378 


77. Ark—Hughes v Stinnett, 9 Ark 
211. 

Mich —Beebe v. Morrell, 42 NW 
1119, 76 Mach 114, 15 AmS&.R. 288. 
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Miss—Augusta Bank v. Conrey, 28 
Miss 667 
6 CJ. p 1650 note 80 


7e. Green v. Preston, 7 Ky Op. 639 

79. King v Knight, 155 SH 784, 42 
Ga App. 269—6 C.J p 150 note 80 
Cb]. 

80. Crawford v Jackson, 126 8H 
890, 83 Ga App 6538 


S81. Townsend v. Sparks, 27 8 BE. 801, 

50 SC 880. 
Without instructions 

Where plaintiffs affidavit was on 
the same sheet of paper as that 
which contained the warrant issued 
for the attachment, and where the 
sheet was left with the clerk without 
instructions, and he made no indorse- 
ment of filimg on the affidavit, but 
delivered the sheet to the sheriff, and 
where the sheet was not in the 
clerk’s custody within the time re- 
quired for it to be filled, it was not 
filed within the prescribed tme— 
Townsend vy. Sparks, 27 SE. 801, 50 
S.C. 880. 
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§ 139. Variance between Affidavit and Plead- 
ing 


A material variance between the allegations in the 
declaration or petition and the affidavit for attachment 
may be fatal. 

A material inconsistency between the claim stat- 
ed in an affidavit for an attachment and the de- 
mand set up in the declaration constitutes a vari- 
ance fatal to the attachment,®* although an 1mma- 
terial variance in this regard is not necessarily 
fatal.88 Accordingly, a substantial variance be- 
tween the statements of the affidavit and the com- 
plaint or declaration as to the amount of the claim 
may be fatal,?4 although, according to some author- 
ity, no advantage can be taken of such a variance, 
except where the declaration counts on a different 
cause of action from that stated in the affidavit.85 
It has also been indicated that plaintiff may secure 
an attachment for a sum less than the total amount 
claimed in the petition, and accordingly, such a 
variance is not fatal.86 
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ment of the amount in the affidavit and petition, 
which could not be held to be immaterial under the 
circumstances, has been held to be fatal,8? the gen- 
eral rule is that a slight variance between the affi- 
davit and the declaration or complaint in stating 
the amount of the indebtedness claimed,88 or a 
claim in the pleading of an amount greater89 or 
even in some cases less?9 than that alleged in the 
affidavit will not ordinarily vitiate the proceedings, 
especially where the sum claimed can be ascer- 
tained by computation,®! and the dissolution of an 
attachment has been refused where the affidavit 
and petition claimed a larger amotnt than the bill 
of items annexed to the petition.?4 

A material variance between the name of plain- 
tiff in the petition and in the affidavit for attach- 
ment is also fatal9® Accordingly, an attachment 
proceeding on an affidavit in the name of an 1n- 
dividual will not support a declaration in the name 
of a partnership im the absence of any waiver of 
such variance.9# 


Although a shght variance between the state- 


sa.~ Snowden v Thompson, 126 SH 
405, 988 WVa 77-6 CJ. p 151 note 
S2 


88. Fraud 

(1) Where plaintiff Is given the 
right to an attachment if the affi- 
davit shows that a debt is due for 
property obtained by false pretenses, 
and plaintiff in hus petition alleges 
only an action for debt, and the stat- 
ute does not require the action to 
be predicated on false pretenses, the 
fact that the affidavit alleges that 
the debt was fraudulently contracted 
does not constitute a fatal variance 
between the petition and the affida- 
vit, the court saying “it might ap- 
pear anomalous to compel the plain- 
tiff to allege such fraud as a conatit- 
went of his cause of action, when he 
ia clearly entitled to simple action 
of debt upon the guaranty, without 
setting out the fraud inducing the 
debt."—Slaughter v Morton, (Tex 
Civ App.) 185 S.W. 905, 906, error re- 
fused. 


(2) Where an attachment issued 
on the ground of fraud in procuring 
the debt sued on as shown by the 
affidavit, the attachment will not be 
discharged because the complaint in 
the suit did not allege the fraud on 
which the attachment was based, 
Where both the complamt and affi- 
davit stated that defendant incurred 
& debt with plaintff, and the aff- 
davit alone added that such debt was 
contracted in consequence of defend- 
ant’s fraud—Remuington v. Fragu~ 
lus, 208 P, 65, 120 Wash. 568, 


Variance in recital on writ 
Where the writ of attachment 1s 
sued by the clerk and his subsequent 


According to some authority, an affidavit for at- 


schedule of goods attached were on | Amount separable 


forms reciting that the debtor was a 
noniesident, and plaintuff had ob- 
tained his attachment on the ground 
that the debtor had absconded, such 
inconsistency did not affect plaintiffs 
right to the attachment and he was 
only required to maintain his allega- 
tion that defendant had absconded 
—Obrecht v, White, 169 A. 899, 162 
Md 391 


&. Butler v Nail, (Tex Civ App) 
86 SW (2d) 307, affirmed Nail v 
Compton, (Com App) 55 S'W (2d) 
1028—6 CJ. p 151 note 83. 


Variance as to amount 

Where it was stated in the petition 
for attachment that defendant owcd 
each of the six plaintiffs one thou- 
sand six hundred and twenty-five dol- 
lars, aggregating nine thousand seven 
hundred and fifty dollars, and 1t was 
stated in the affidavit for attachment, 
signed by only five plaintiffs, that an 
attachment was sought for nine 
thousand seven hundred and fifty 
dollars, it was held that such state~ 
ment in the affidavit was a variance 
from the amount stated as being due 
to each of the six plaintiffs in the 
petition, and such variance constitut- 
ed a fatal defect—Butler v, Nail, 
(TexCivApp) 86 SW (24) 307, af- 
firmed Nail v Compton, (Com App ) 
56 SW (2d) 1028 


85. Plato v Turrill, 18 IIL 273— 
quae v. Foreman, 78 Ill App. 
460 


66. Butler v Nal, (TexCiv App) 36 
SW (2d) 807, affirmed Nal Ve 
Compton, (Com.App) 55 8.W.(2d) 


1028, 
310 


Where the amount for which plain- 
tiffs seek to enforce attachment pro- 
ceedings may be segregated from the 
rest of the total demand of plaintiffs, 
the validity of the attachment must 
be tested with reference to the segre- 
gated amount alone~-Butler v Nail, 
(Tex CivApp) 86 SW(2d) 307, af- 
firmed Nail vy Compton, (Com App ), 
55 S'W.(2d) 1028 


87. Sanger v. Texas Gin, ete, Co, 
(TexCivApp) 47 SW 740 


88. Grotte v Nagle, 69 NW _ 973, 
50 Neb 363—6 CJ pi51 note 84 


SS. Butler v Nal, (Tex Civ App ) 
36 SW (2d) 307, affirmed Nall vy. 
Compton, (Com.ipn) 55 S W (2d) 
1038—Paragon O11 Syndicate v. 
Rhoades Drilling Cv, (Civ App) 
282 SW 903, certificd questions 
answered (ComAnp) 2377 SV 
1036, 115 Tex. 1496 CJ. p 151 
note 85 


$6. Grotte v Nagle, 69 NW. 9738, 60 
Neb. 868 


91. Hall v. Parry, 118 S.W 661, 56 
TexCivApp 4U—Rogers v East 
Line Lumber Co, 33 S.W. 312, 11 
TexCivApp 108 


$2. Donnelly v. Diser, 6 8.W. 563, 69 
Tex 282 


8S. Hale v. First State Bank, (Tex. 
Civ App) 293 SW. 289 


94. Holston Box & Lumber Co. vy. 
Vonberg & Bates, 129 SB, 562, 34 
Ga App 298, conforming to answer 
to certified questions 129 SH 93, 
160 Ga. 813—A. W Busby & Son 
. Mlbott, 95 8. 1014, 38 Ga.App. 

1 
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tachment will not control contrary allegations in 
the petition,®5 and the meaning and nature of the 
cause of action as stated in the petition cannot be 
varied by the affidavits ,96 but it has also been 
held that the allegations in the petition will not 
control the allegations in the affidavit where there 
is a variance between the petition and the affidavit 
as to the ground for the attachment 97 


Interest. Where the affidavit differs from the 
complaint and writ, in that it does not claim :nter- 
est from a certain date on the amount of indebt- 
edness, there is no substantial variance 28 


Tsme to raise objéctton An objection for a 
variance curable by amendment should be timely 
raised 99 


§ 140. Variance between Affidavit and Evi- 
dence 
The allegations and contents of the affidavit for at- 
tachment must be substantially sustained by the evi- 
dence. 

The matters stated in the affidavit for attach- 
ment must be substantially sustained by the evi- 
dence,+ and an afiidavit for attachment on one 
ground cannot be sustaimed by proof of the exist- 
ence of another ground.* Also, where the grounds 
relied on in the affidavit are not sustained, the 
attachment cannot be saved by the fact that the 
evidence strongly tends to indicate the existence 
of another ground not alleged in the affidavit 8 
Likewise, where an attachment issued on two caus- 
es of action is an entirety, and the proof shows 
that one of the causes would not support an attach- 
ment, the attachment must be dissolved in toto 4 


Where a charge in an afhidavit that defendant 
is about to do a certain thing 1s a distinct ground 
for attachment in itself, mdependent of the ground 


“Mstopped from setting up variance 
In view of Civ Code (1910) §§ 5108, 
5121, where defendant has entered & } 1, 
replevy bond payable to a partner- 
-ship, he is estopped from setting up 
@ variance, and an action im the 
mame of an individual will proceed 
as at common law, although attach- 
ment and levy therounder be dis- 
missed —A W Busby & Son v Hl- 
hott, 95 SE 1014, 22 GaApp. 891 
-95. Ross v. Poor, 12 Ohio App. 496 
96& Olsen v. U. 8S. Fidelity & Guar- 
anty Co., 128 N.H 908, 230 NY. 
31, modifying 173 NYS 916, 187 
App Div 882 
97. Hemm v. Grover, 120 N.W. 6561, 
18 N.D. 578. 
-88 O’Conor v. Witherby, 44 P. 305, 
112 Cal 88, 568 AmSR 155— 


p 161 note &9 


432. 


161 note 91 
Md 608 


Idaho 657 


Cal 178. 
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First Nat Bank v Ejbble, 273 8 
W 148, 221 Mo.App 311, certiorari | 7. 
quashed State ex rel First Nat 
Bank vy. Trimble, (Mo) 287 SW 


a Firat Nat Bank v. Morrow, 201 
NW 442, 181 Minn. 358—6 CJ. p 


3 Dumay v. Sanchez, 18 A. 890, 71 
4 ‘Vollmer v. Spencer, 51 P. 609, 5 


& Minn—Van Dam v Baker, 
NW 6838, 164 
Nat. Bank v. Morrow, 
442, 161 Minn. 358 

Mo—Mathewsgon iv. 
Co, (App) 217 SW. 609 

O’'Conor v. Roark, 41 P. 465, 108|6 Neb—Grotte v. Nagle, 69 N.W. 

9738, 50 Neb. 363 
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that he has actually done such thing, proof of one 
does not sustain the other. Accordingly, a ground 
asserted in an affidavit for attachment that defend- 
ant is about to assign or secrete his property in 
order to defraud his creditors, is not supported 
by proof that defendant has assigned his property.5 


On the other hand, a slight discrepancy between 
the amount claimed in an affidavit for attachment 
and the amount shown to be actually due will not 
vitiate the proceeding § 


Where a ground for an attachment is proved and 
found to have existed as to part of a debt and not 
as to the remainder of the debt, the attachment 
will only be sustained as to the amount for which 
grounds for attachment exist 7 


§ 141. Defects, Objections, and Waiver 


a. In general 

b Defects cured 
c Waiver 

d. Objections 


a. In General 


A defect in an affidavit for attachment which defeats 
juried.ction is fatal, but mere clerical errors or defects 
of form may be disregarded. 


It may be stated as a general rule that an affi- 
davit for attachment which 1s materially defective, 
in that 1st does not substantially comply with the 
essential statutory requirements, so as to deprive 
the court of jurisdiction, is void and insufficient 
to serve as a basis for attachment, and the attach- 
ment and all proceedings subsequent thereto, which 
are dependent thereon, are also void. Mere in- 
formalities, defects, or clerical errors or mus- 
prisions in affidavits for an attachment, however, 
which do not prejudice substantial rights may be 
disregarded ® An affidavit may be defective in 


99. Zeigler v Cox, 63 Il. 48S—6 CJ.) Tex—Byrne v Lake Charles First 


Nat Bank, 49 S.W. 706, 20 TexCiv. 
App. 194. 

Teweles v. Lins, 74 NW. 122, 98 
Wis 453 


8 Ala—Canty v. Sims, 108 So 373, 
21 Ala App. 469 

Ky —Clolinger v. Callahan, 268 SW. 
700, 204 Ky 83 

6 CJ yp 152 note 95. 


@ Clolinger v. Callahan, supra—¢é 
CJ p 162 note 92. 


Clerical error 

Where an affidavit for attachment 
head all the formal and substantial 
facts set forth necessary to obtain a 
warrant of attachment, and it recit- 
ed, ‘M .. . being duly sworn,” 
but it was in fact signed by B, suck 
error was held to be clerical only 
and not to affect the validily of the 
atiachment, mn view of a statute prev 


204 
180—F rst 
201 NW. 


Larson-Myers 
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respect to some substantive particular, and yet not 
be absolutely void, where it clearly appears that 
there has been an honest attempt to follow the 
statute,0 and where the court acquires jurisdic- 
tion by the levy of the writ, it does not lose such 
jurisdiction because of defects in the affidavit.11 


Any defect in an attachment affidavit can only 
affect the attachment proceedings, and not the 
suit or action on which the attachment issued.!? 


Advertisement and affidavit. Where notice ad- 
vertising the fact that an attachment has been 1s- 
sued, in order that any person having a greater 
demand against the debtor than 1s cognizable before 
the court issuing the attachment may have an op- 
portunity to take out an attachment, is necessary, 
a description of the debtor as an absconding debtor 
in the advertisement, when the affidavit for at- 
tachment has described him as a nonresident, is 
not such a variance as will vitiate the writ, since 
the affidavit is the foundation on which the writ 1s 
issued 18 

Effect of statute making affidavit sufficient evi- 
donce. If, by statute, the affidavit is made suff- 
cient evidence of the facts therein stated, its truth 
cannot be called in question, defendant being con- 
fined to his remedy on the bond 14 


viding that any error or defect In a 
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No presumption can be indulged to support an 


affidavit defective in any substantial particulars.15 


b. Defects Cured 
(1) In general 
(2) Ader by pleadings 


(1) In General 


A defect In an affidavit or petition for attachment 
may sometimes be cured on the hearing or subsequent 
proceeding. 


A defect or omission in plaintiff's affidavit for 
attachment may be cured by defendant’s afhdavit, 
where the omitted matter appears therein,1® or 
the defect may be cured by the evidence adduced at 
the trial.17 Accordingly, it has been held that if 
the evidence on the hearing supplies the defects in 
the affidavit, 1t will be sufficient where the motion 
to quash is not made on plaintiffs papers.18 The 
failure of an affidavit for attachment against part- 
ners to state that the individuals have not enough 
property to satisfy the demand sued on, may be 
cured by a judgment sustaining the attachment, at 
least where no motion has been made during the 
progress of the action to discharge the attachment 
on that ground.1® 


of the allegations in the petition—]13. Nanuet Logging Co v F1nson, 


proceeding which does not affect the 
substantial mghts of the adverse 
party shall be disregarded—T C 
May Co v. Menzies Shoe Co., 119 § 
H 227,186 NC 144, 


Defect not fatal 

An affidavit of nonresidence and 
indebtedness was sufficient, and an 
attachment properly issued thereon, 
where the affidavit and writ pointed 
to the beginning of an action under 
the attachment statute, although the 
complaint was filed out of time 
without filing bond, or without ob- 
taining order fixing amount thereof. 
—Park Lane Fealty Co v. Davega, 
167 A 380, 11 N.J Mise 656 


10. Corum v Superior Court in and 
for Alameda County, 300 P. 887, 
114 Cal App. 741 


Void affidavit considered as testi- 
mony 

Where a creditor, by petition to 
the judge sought and obtained an at- 
tachment, and after issuance of the 
writ defendant demurred to the at- 
tachment because the affidavit was 
defectively verified, it was held, un- 
der a statute permitting the .ssuance 
of an attachment on petition of the 
creditor supported by an affidavit, or 
testimony, that the affidavit, al- 
though void as an affidavit, might be 
considexed as testimony in support 


Strother v So States Phosphate & 
Fertilizer Co, 125 SH 786, 33 Ga 
App 314 


11. US—Stephenson v Kirtley, (W 
Va) 46 SCt. 50, 269 US 1638, 70 
Lid 218 

Mont——Pateh v. Stewart, 258 P 254, 
78 Mont. 193, followed in Bancroft 
v. Leverty, 254 ©, 1218, 78 Mont 
559 

6 CJ p 152 note 93 [a], [b] 
“Yarthermore, where a writ of at- 

tachment has been issued and levied, 

the preliminary affidavit has served 
its purpose, and even though it be 
defective and an appellate court 
might find in it sufficient error to 
reverse the judgment, this does not 
deprive the court of the jurmsdiction 
acquired by the levy of the writ "— 
Stephenson v. Kirtley, (WVa) 46 S 
Ct. 50, 51, 269 U.S. 168, 70 L. Ed. 218. 


Voldable 

An order of sale on an attachment 
issued on a defective affidavit is not 
void but voidable The proceeding 1s 
irregular and 1s ineffectual in respect 
to bona fide hens subsequently ac- 
quired on the property until correct- 
ed—United Collieries v. Martin, 60 
a (2d) 125, 248 Ky 808, 89 ALR 

Le 


12. Elliott v. Mitchell, 3 Greene (Io- 
wa) 2387. 
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186 A 5678, 14 NJMuse 631 

14 Mandel v. Peet, 18 Ark 2386— 
Taylor v Ricards, 9 Ark 378 

15. Nail v Compton, (Tex Com. 
App) 55 SW (2d) 1028, affirming 
Butler v. Nal, (CivApp) 36 SW. 
(2d) 807 

14. Herman v. Bailey, 45 NYS. 88, 
20 Mise 94. 


17. Maillus v. Lowrey Bros, 164 P 
668, 68 OKL 261, LRA1918B 336. 


18. Hodson v Tootle, 28 Kan 317. 


Defect cured by admission 

A defect in the proof given by 
plaintiff as to defendant’s residence 
may be cured by an admission made 
by defendant in his affidavit in sup- 
port of his motion to vacate the at- 
tachment —Vogelman v. Lewit, 96 N. 
YS 207, 48 Misc 626. 


Motice not curing defect 

Under a statute requiring plaintiff 
to state in his affidavit for attach- 
ment that an attachment is only 
sought of the ten per cent of the 
debtor's wage which 18 not exempt, 
the failure of plaintiff to so state 
in his affidavit is not cured by the 
fact that plaintiff gave notice that 
the atiachment was only sought on 
the ten per cent—Meade v. Rice, 19 
Ohio NP(NS) 173 


19. O'Connor v. Sherliey, 52 SW. 
1056, 107 Ky. 70, 31 Ky LL 785. 
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(2) Aider by Pleadings 


Where permissible under the statute, a defect in the 
affidavit may be cured or supplied by the pleadings. 


Where it 1s permissible under the statute, the 
affidavit and the complaint in the action may be 
read together for the purpose of determining wheth- 
er the mght to attachment exists,29 particularly 
where the complaint is referred to in the affidavit, 
as already considered in § 116, where the complaint 
is also verified,*2 or where it is filed therewith.22 
Also, under some statutes, an insufficient allegation 
in an affidavit for attachment may be aided by the 
answer filed by defendant.?3 


On the other hand, in view of the fact that 
attachment 1s a harsh statutory remedy and is 
strictly construed, where the statute requires the 
affidavit to state the nature of plaintiff's claim, a 
failure to do so 1s fatal, and the court cannot look 
to the declaration or complaint to supply this de- 
ficiency,24 or to process or papers in proceedings 
subsequently prepared or filed 25 


If there are ambiguous statements in the affida- 
vit, which are explained in the allegations of the 
petition, the petition may be considered as explana- 
tory of those statements26 In the absence of a 
permissive statute, however, the petition 1s not a 
part of the affidavit for attachment, and where 
the affidavit is not ambiguous, reference cannot be 
had to the petition to explain the affidavit.27 


Claim or indebtedness. Under a permissive stat- 
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ute, if the affidavit, otherwise sufficient to show 
grounds for attachment, lacks precision in stating 
plaintiff's demand, recourse may be had to the 
declaration or complaint, and if that pleading is 
sufficiently specific the proceedings will not be af- 
fected by the deficiencies of the affidavit.28 Where 
the complaint and affidavit are both on file, and 
where the statement of plaintiffs claim in the afh- 
davit shows that it is one for which an attachment 
may issue, but is not as full as might be desired, 
reference may also be had to the complaint to as- 
certain the precise nature of plaintiff's claim.?9 


Collateral attack It has also been held that, on 
collateral attack, reference may be had to the bond 
and petition to explain an allegation of nonresi- 
dence contained 1n the affidavit 30 


Tsme of maturity of debt. Under some statutes 
it 18 unnecessary that the affidavit shall state when 
the debt matured, but 1t will be sufficient if the pe- 
tition shows that fact,®! or if the petition sets forth 
the contract sued on so that the date of its ma- 
turity can be determined.®2 


c. Waiver 


NonJurisdictional defects In the affidavit for attach- 
ment may be waived. 


Nonjurisdictional defects or irregularities in the 
affidavit for attachment, which can be waived by 
defendant, may be waived by a failure to raise 


20. Mo—Conran v Fenn, 140 SW 
82,159 Mo App 664 

N Y¥—Ingalls v. Nutter, 172 NYS 
210. 

€ CJ. p 118 note 81, p 154 note 25 


Affidavit and complaint stating cause 
for attachment 

Where the affidavit in an attach- 
ment pioceeding alleged plaintiff sold 
goods to defendant, that defundant 
failed and refused to pay for them, 
and that defendant was about to re- 
move such goods out of the state, 
and where the complaint alleged the 
game facts, and in addition alleged 
that defendant was l1emoving such 
property out of the slate with intent 
to cheat and defraud the owners 
thereof, the court held that the alle- 
gations in the affidavit, supplemented 
hy the allegations in the complaint, 
were sufficient to support the infer- 
ence that defendant was about to re- 
move his property out of the state 
with intent to defraud his creditors 
—Ingalls v Nutter, 172 NYS 21% 


21. Woodworth v. Skeen, 150 SE 


764,158 SC 362—6 CJ p 118 notes 
87, 89, p 164 note 256 [b] 


held that it was not aided by the an- 
swer of defendant —First Nat Bank 


a2. Walden v Locke, (Tex Civ.App)|V Tarboro Cotton Factory, 102 8H. 


49 SW (2d) 882—6 CJ p 154 note 
27 

23. Mullus v Lowery Bros, 164 P 
668, 68 Okl 261, LRA1918B 336 


24. Hovatter v Rowlesburg Lumber 
Co, 180 SE 662, 100 WVa 449— 
Littlestown Sav Ins' v Bream, 
121 SH 169, 95 WVa 351—6 CJ. 
P 164 note 28 


Absconding or conceaime nt 

An omission in the affidavit of a 
statement that the absconding or 
concealment occurred within a pre- 
scribed time after the injury, as ,re- 
quired by the statute, cannot be sup- 
Plied by an allegation sufficient in 
that respect contained in the declara- 
tiun —Webb v Bowler, 50 NC 362 


Alder by answer 

Where an affidavit in an attach- 
ment was defective in failing to 
state the grounds on which plaintiff's 
behef that defendant was about 1o 
dispose of money with intent to de- 
fraud creditors was based, the court 


313 


195, 179 NC 203, rehearimg denied 
104 SH 129, 180 NC. 128 


25. Burgess v. Stitt, 12 How Pr (N 
Y) 401. 


26. Price Hill Colliery Co v. Old 
Ben Coal Corporation, 175 NH 7565, 
88 Ohio App. 161 


27. Price Hull Colliery Co v. Old 
Ben Coal Corporation, supra 


23. Harlow v. SBecktle, 1 Bilackf. 
(Ind ) 237—6 CJ p 118 note 88. 


29. Ind—vU. S Capsule Company v. 
Isaacs, 65 NE. 832, 23 Ind App. 
538 

Neb —Hart v. Barnes, 40 N.W 3232, 24 
Neb 782. 

6 CJ. p 118 note 82 


30. Avery v. Good, 21 S.W. 815, 114 
Mo. 290 

31. Bennett v Rosenthal, 8 Willson, 
Civ.Cas Ct App. § 156. 

32. Cohen v. Grimes, 46 S.W. 210, 18 
Tex Civ App. 327. 
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timely objection; by appearing generally®* and 
replevying the attached property ,5 by pleading to, 
or defending on, the merits86 or confessing judg- 
ment ;87 by filing a plea in abatement ,®® by taking 
issue on the allegation of facts contaimed in the 
affidavit,29 and goimg to trial on the issues so 
raised ;40 by agreemg that the attachment as to 


certain property shall be val:d;*4 


request an adiudication as to the sufficiency of the 
grounds alleged on motion to discharge the attach- 
ment for an insufficient statement thereof 42 


On the other hand, where the defect is of such 
a character as to prevent the court from acquiring 
jurisdiction, it cannot be waived 48 Consequently, 
defects consisting of the want of afmant’s signature 


33. Mont—Patch v Stewart, 253 P 
264, 78 Mont 192, followed in Ban- 
croft v Leverty, 254 P. 1118, 78 
Ment 6659. 

Tex—Hester v. Baskin, (Civ App ) 
184 SW 726 

6 CJ. p 164 note 15 

See Gans v. Lancoln Stars, 209 Til. 
App. 400 

Time for taking objections see infra 
subdivision d (2) of this section. 


Failure to swear to affidavit 

The failure to swear to an affida- 
vit for attachment against a nonresi- 
dent 18 a defect which can be urged 
against the proceedings before trial, 
but 1t 1s a matter which the defend- 
ant can waive, and it will not render 
the judgment foreclosing the attach- 
ment hen void.—Heater v. Baskin, 
(Tex.Civ App.) 184 SW. 726 


Fallure to traverse 

Where defendant fails to traverse 
the charges 1n an affidavit for attach- 
ment, the rule requiring plaintiff to 
prove such charges by further evi- 
dence does not apply—Jeandera v 
Lakefield Farmers’ Union, 185 N.W. 
666, 160 Biinn. 476 


#4 Borough v Jones, 18 PaCo 3261 
—§ CJ p 164 note 16 


35. De Leon v Heller, 77 Ga. 740. 


36 Carter Grocery Co v Wilson, 
158 SH 666,156 SC 546,72 ALR 
118—6 CJ p 164 note 18. 


AMdavit defendimg on merits 

‘Where defendant, before serving 
notice of a motion to vacate an at- 
tachment, served an affidavit on the 
sheriff alleging that the amount 
claimed by plaintiff was unjust, he 
waived his objection to defects or 
iregulazities in the affidavit on 
which the attachment was granted — 
Reames v. Lawrence, 106 SH 31, 115 
SC, 419. 
Matters in abatement 

It 1s not sufficient merely to put 
in issue the grounds alleged for an 
attachment by answer, and the filing 
of an answer 18 & waiver of matters 
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or by failing to 


therein. 


which go in abatement of the writ 
Accordingly, the chancellor correctly 
sustained an attachment levied on 
property of defendant, where no plea 
in abatement was filed traversing the 
grounds alleged for the issuance of 
the attachment—Cate v Popejoy, 
(Tenn App) 94 SW (2d) 61 


o7. Hearn v. Crutcher, 
(Tenn ) 461. 


98. ifo—Henderson y. Drace, 30 Mo 
868 

Nev —~Williams v, Glasgow, 1 Nev 
638 


39. Rice v Morner, 25 NW 668, 64 
Wis. 5996 CJ p 154 note 21 


40. Hester vy Basken, (TexCiv 
App) 184 SW 726—6 C.J. p 154 
note 22, p 155 note 88 [1] 


41. Union Trust Company v. Biggs, 
187 A. 509, 158 Md 60. 
Agreement constituting waiver 
Where it was agreed between the 
creditor and the debtor against whom 
an attachment was obtained that the 
attachment should be released ag to 
a part of the property levied on, and 
that 1t should be “retained as a vahd 
attachment aga.nst the remainder of 
the tract,” the court said that what- 
ever the substance of the objection 
of defendant to the affidavit, short 
note, declaration, voucher, pleading 
and interrogatory in the attachment 
proceedings, such objections were 
waived by such written agreement.— 
Union Trust Co. v. Biggs, 137 A. 609, 
1538 Md 60. 


42. Cheyenne Furst Nat Bank v. 
Swan, 23 P 748, 8 Wyo 866. 


43. United Collieries v. Martin, 60 
S'W.(2d) 125, 248 Ky. 808, 89 AL 
R 971. 

Bfect of Judgment 
An attachment, void because of the 

insufficiency of the affidavit, 1s not 

made valid by the subsequent rendi- 
tion of @ judgment for plaintiff— 

Maguire v. Bolen, 68 NW. 408, 94 

Wis. 48, 

314 


4 Yerg 
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or that of the clerk or the seal of the court, where 
they are jurisdictional, are not waived by the 
fact that defendant appeared and pleaded to an 
amended affidavit subsequently filed after a mo- 
tion to dismiss the attachment on that ground had 


been overruled 44 


d. Objections 
(1) Who may object 
(2) Time of taking 
(3) Mode of objecting 


(1) Who May Object 
Where the affidavit for attachment Is sufficient to 


confer jurisdiction upon the court, only a party to the 
proceeding may ordinarily object to defects appearing 


#4 Scdalia Thiud Nat Bank v Gar- 
ton, 40 MoApp 113, 138, 133 
‘Plaintiff's counsel, however, in- 

gists, that, even to admit that the 

writ of attachment was i1%sued in the 
absence of an affidavit, yet that de- 
fendants waived the necesality there- 
of by appearing and pleading to an 
affidavit, subsequently filed in the 
court We cannot concur with coun- 
sel on the position, thus taken. It is 
well understood that, in the matter of 
jurisdiction over the person, a defend- 
ant may appear in court and submit 
himself to the jurisdiction thereof in 
the face of defective, or even void, 
process, and that he cannot there- 
after complain of such want of proc- 
ess, since he will be deemed to have 
waived the necessity thereof. How~ 
ever, this rule has no application here, 
in a proceeding in its nature in rem 

—where the court seeks by its proc- 

ess to bring the thing in court, with 

the purpose of subjecting such thing 
to the payment of plaintiff's claim. 

It 18 an extraordinary process, and 

the statute law has provided a means 

whereby the res may be brought into 
the jumsdiction of the court The 
presence or absence of defendant in 
the suit has nothing to do with the 
presence or absence of the attached 
property. In other words the dcfend- 
ant may be present and yet the de- 
fendant’s property absent, or not 
within the court's jurisdiction. ... 
In our opinion then the writ of at- 
tachment, issued in this canse, was 
an attempted process without juria- 
diction The court did not thereby 
acquire jurisdiction over the subject- 
matter. It was a void procecding 
from the beginning, and, as juria- 
diction never attached, advantage 
thereof could be taken at any time. 

And since the court never ac- 

quired, under the law, ju1isdiction of 

the subject-matter, consent of the 
parties cannot confer julisdiction "— 

Sedalia Third Nat Bank vy. Garton, 

supra. 
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In the absence of a statute to the contrary,‘*5 
if the defects im the affidavit consist of mere 1n- 
formalities or irregularities, the proceedings are 
regarded as voidable only at the instance of a 
party to the proceeding in which the attachment is 
issued,46 and, 1n the absence of fraud or collusion, 
no objection on account of irregularities can be 
raised by strangers to the action.47 


(2) Time of Taking 


Objections to the affidavit for attachment not going 
to the jurisdiction of the court must be timely raised. 
Objections to the sufficiency of the affidavit for 
attachment, if not raising jurisdictional questions, 
must be made timely ,48 and where defendant failed 
to object to the falsity of an affidavit for an attach- 
ment in the proceedings therefor, he could not, for 
the first time raise such objection after judgment, 
at least in the absence of plaintiff's fraud or col- 
lusion #9 However, unless otherwise provided by 
statute, objections for insufficiency to confer juris- 
diction may be made at any stage of the proceed- 
ings ,50 but if the statute requires defendant to 
appear and plead before he can except to the suffi- 
ciency of the affidavit, an exception taken before he 
pleads 1s premature 51 


After issue made and trial begun on the merits 
of a case, it 1s too late for an objection to the 
petition for want of verification where, under the 
statute, verification is not essential to jurisdiction 52 
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(3) Mode of Objecting 


An objection to a defect in an affidavit for attach- 
ment must be made In the mode prescribed by statute. 


The mode of raising objection to an insufficient 
affidavit for attachment depends primarily on the 
statutes and practice in the particular jurisdiction. 
In some jurisdictions such objection must be taken 
by plea 1n abatemeni,53 and accordingly, 1t has been 
held in such a jurisdiction that the truth of the 
ground of attachment stated in the affidavit may 
only be inquired into by such plea.5+ In other 
jurisdictions the proceeding is by a motion to di3- 
solve the attachment,55 or by motion to quash 56 
Alleged defects will not be considered on manda- 
mus,57 nor can the sufficiency of the facts stated 
be tested by demurrer to a petition contaiming sim- 
ular statements 58 If the affidavit 1n an action com- 
menced by attachment alleges a cause of action as 
for a trespass to land, and the compiaint is for 
conversion, demurrer will not lie, but a summary 
application to set the declaration aside should be 
made 59 Jt is not proper to strike out statements 
in the affidavit because they are immaterial or dis- 
close no ground for attachment.69 Under a statute 
providing that the facts stated as the cause of 
attachment cannot be contested by a mere denial, 
it has been held that defendant cannot interpose 
a defense by a mere denial, or by an answer spe- 
cifically traversing the allegations of the petition 
with respect to the said grounds of attachment 62 


45. Statute extending nght 

In Iowa, it 18 provided by statute 
that “any person other than the de- 
fendant may, before the sale of any 
attached property, or before the pay- 
ment to the plaintiff of the proceeds 
thereof, or any attached debt, pre- 
gent his petition, verified by oath to 
the court, disputing the validity of 
the attachment, or stating a claim to 
the property or money, or to an ir- 
terest in or lien on it, under any oth- 
er attachment or otherwise, and set- 
ting forth the facts upon which 
the clam is founded”—Thielen Vv 
Schechinger, 230 NW 616, 517, 210 
Towa 224 
Collateral attack on affidavit see su- 

pra § 110 


48. Mont—Patch v Stewart, 253 P 
254, 78 Monr 192, followed in Ban- 
croft v Leverty, 254 P. 1118, 78 
Bont 6659 

Tex —Lorenz v Mingus State Bank, 
(Civ App) 60 SW (2d) 462. 

€ CJ. p 153 note 98. 


Objection by person other than party 
Where plaintiff company brought 
guilt against defendant and attached 


his property, and later, in another 
proceeding, another company, a8 
plaintiff, also brought an action and 
had an attachment levied on the 
property of defendant, the fact that 
the affidavit for an attachment made 
by the first company in its proceed- 
ing was defective in not properly 
negativing the existence of security 
for the indebtedness, where not ob- 
jected to by defendant in such pro- 
ceeding, could not be objected to by 
the second company, in their pio- 
ceeding, where the defect in the af- 
fidavit in the original proceeding Jd 
not deprive the court of its jJurisdic- 
tion —Patch v. Stewart, 258 P. 264, 
78 Mont 198, followed in Bancroft v 
Leverty, 254 P 1118, 78 Mont 6559. 


47. Harvey v Foster, 80 P 849, 64 
Cal 286—6 CJ p 158 note 99 [g] 


48. Idaho—Mitchell v Ada Inv Co, 
246 P 10, 42 Idaho 421 

Tex —Lorenz v Mingus State Bank, 
(Civ App) 60 SW (2d) 462 


48. Mitchell v. Ada Inv. Co., 246 P. 
10, 42 Idaho 421. 


50. Bruce vy. Cook, 6 Gill & J.(Md) 
345—6 CJ. p 158 note 1L 
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5lL. Heard vy Lowry, 5 Ark 6223— 
Delano v Kennedy, 5 Ark 457— 
Hynson v. Taylor, 8 Ark 5&2 


6%. Lynch v Shepherd, 2 Ky Op 183 


53. Cooper v Owen, 161 So 98, 280 
Ala 816—6 CJ p 158 note 5. 


5&4. Cooper v. Owen, supra 


55. Bank of Commerce vy. Latham, 
57 P 184, 8 Wyo 816. 


58. Iowa—Holloway v. Herryford, 9 
Iowa, 353—Hunt v Collins, 4 Iowa 
56—Carothers v. Click, Morr. 54 

Va—Anderson vy. Johnson, $2 Gratt. 
(73 Va) 658. 


S57. Nederlander v. Wayne Cir 
Judge, 21 NW. 912, 65 Mich 411 


58. Ala—Odom v. Shackleford, 44 
Ala 381 

Iowa —Holloway v. Herryford, 9 Io- 
wae 853—Hunt v. Collins, 4 Iowa 58 


59. Longyear v. Minnesota Lumber 
Co, 66 N.W. 667, 108 Mich 645 


60. Crable v. O'Connor, 1338 P. 376, 
21 Wyo 460. 


61. Thelen v Schechinger, 230 N. 
W. 616, 210 Iowa 224, 
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The objection should be specific and should point 
out in what respect the affidavit is defective and a 
mere objection that no sufficient affidavit has been 
filed is too general.62 Vhere the objection is re- 
quired to be taken by a plea in abatement the plea 
must be properly drawn.68 

Traverse of affidavit. A traverse of the allega- 
tions contained in an affidavit for attachment does 
not bring 1n issue either the knowledge or authority 
of affiant, which are not traversable facts.64 


§ 142, Effect of Determination of Insuffici- 
ency 


No further proceedings can be had on an affidavit 
which has been held insufficient. 

When affidavits in attachment have been held in- 
sufficient, no subsequent proceedings based on them 
can be had 6&5 Under a statute, however, providing 
that any creditor of defendant, on filing his aff- 
davit and written undertaking, may, at any time 
before the final adjustment of the suit, become a 
party to the action, file his complaint, and prove 
his claim or demand against defendant, and under 
a further statutory provision that a dismissal of his 
action or proceedings in attachment by the first at- 
taching creditor shall not operate as a dismissal of 
the action or proceeding of any subsequent attaching 
creditor, the rights of other creditors, who have 
come in under an attachment issued on a defective 
affidavit, whose proceedings are regular, are not lost 
by the quashing of the original attachment.®6 


@. Gill v Physicians’ and Surgeons’ 
Bldg, 138 A. 674, 158 Afd 3804 


63. Newsom v. Fleming, (Va.) 181 

E 3893 
Flea not properly drawn 

4 plea in abatement which failed| 9 
to show in what county or state de- 
fendant resided and where the cause 
of action arose, and which omitted 
@ prayer for judgment, was insuffi- 
cient, since the strict rule of pleading 
was inapplicable to plea in abatement 
in actions based on petition for at- 
tachment—Newsom vy. Fleming, 
(Va) 181 SH 393 


64 Bureka Steam Heating Co v 
Sloteman, 38 NW 241, 67 Wis 118 


6B. Cleveland & Western Coal Co 


Pa—Gerson v. 


97 Md 3817 
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Bernbaum Clothing 
Co, 11 PaDist & Co. 69L 
6 CJ. p 154 note 33 [c]. 


70. Cal—Anaheim Nat 
Kraemer, 7 P (2d) 765, 120 Cal App 


Physicians’ and Sur- 
geons’ Bldg, 138 A 674, 158 Md 
894—Booth v. Callahan, 55 A. 6365, 


Mont—Patch v Stewart, 258 P 254, 
78 Mont 192, followed in Bancroft 
v Leverty, 254 P. 1118, 78 Mont 


Tenn—New York Casualty Co _ v. 
Lawson, 24 S W (2d) 881, 160 Tenn 


Tex —Merritt v. Gray, (Civ App ) 262 
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§ 143. Amendments and Supplemental Afi- 
davits 


a. In general 

b. Time for application for amendment 
c New verification 

d. Effect of amendment 

e. Supplemental affidavit or complaint 


a. In General 


(1) Rule stated 
(2) Applications of rule 


(1) Rule Stated 


Ordinarily, under the statutes mere defects of form 
In an affidavit for attachment may be cured by amend- 
ment, but, in the absence of statutory permission, this 
right to amendment does not extend to defects of sub- 


stance. 


As a general rule, an affidavit or application for 
attachment which contains the substantial elements 
required by the statute,8? and which contains cleri- 
cal,68 technical,69 or formal? defects, is amendable, 
and may be corrected by amendment. On the other 
hand, in view of the fact that attachment is 2 
statutory remedy and that the statutory procedure 
must be strictly followed, an application or affidavit 
containing material defects, or defects of substance, 
such as to deprive the court of jurisdiction over the 
res or property sought to be attached, is not 
amendable, and cannot be cured by amendment,” 
except where the right to amend has been extended 


ed —McSwain vy. Cephus, 69 So. 178, 
109 Miss 868. 
In Pennsylvania 

(1) The authorities In this state 
are not in accord It seems to be the 
rule, however, that mere formal de- 
fects in a foreign attachment are 
amendable —Frankel v, Donehoo, 158 
A 570, 306 Pa. 52—Stamm v Gold- 
berg, 20 PaDist & Co 63—Mofern 
Tool Co v. Automatic Press Feeder 
Co, 24 Pa Dist. 448. 


(2) On the other hand, it has heen 
held that plaintiff cannot amend an 
affidavit for attachment—Wolf v 
Zents, 5 Pa Dist. & Co. 276—Sperry 
v. Ollie, 15 Pa Dist 628, 32 PaCo. 71. 


71. Minn—Duxbury v Dahle, 81 N. 


Bank v. 


v J H Hillman & Sons Co, (DC SW 589, reversed on other; W 198 78 Minn 427, 79 AmSR 
Ohio) 245 F 200—6 C.J p 154 note grounds Gray v Merritt, (Com. 408 
24. App) 276 SW 187 Mo-—Farmers’ State Bank of New 


66. Taylor v. Elhott, 61 Ind 876. 


67. Rabbitt v. Frank C Weber &| 33- 
Co, 1830 NB 787, 297 Ill 491 


6 CJ. p 150 note 80 [c], p 154 note 


Boston v. Gibson, (App) 278 SW 
187 
Pa—Stamm v. Goldberg, 20 Pa Dist. 


6& T. C May Co. v. Menzies Shoe 
Co, 119 SH 227, 186 NG 144— 
6 CJ p 164 note 38 [b]. 


68. Md—Gill v. Physicians’ and 


Surgeons’ Bldg. 188 A, 674, 158 
Md. 394, 


Where writ quashed 

Where a statute provides that an 
affidavit for an attachment may be 
amended if the attachment wmt has 
been quashed, such statute must be 
followed and it 1s error to refuse an 
amendment after the writ is quash- 
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& Co 68—Modern Tool Co. v Au- 
tomatic Press Feeder Co, 24 Pa 
Dist. 443 
Tenn—New York Casualty Co v. 
—— 24 S.W.(2d) 881, 160 Tenn. 
6 C.J. p 155 note 84, 
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by statute to matters of substance.72 In other 
words, where under the statute amendments may 
be made as to matters of form, an amendment 
which would substitute a valid for a void affidavit 
is not allowable.78 


Amendments for minor or formal defects in aff- 
davits or applications for attachment have been 
permitted under the statutes applicable to amend- 
ments generally providing, in terms or effect, for 
amendment to any pleading, process, or proceeding 
in the discretion of the court and in the further- 
ance of justice, and requiring courts to disregard 
unsubstantial defects in any proceeding ,”4 and it 
has been held that defects of substance can be cured 
by ~mendment under such statutes.78 On the other 
hand it has been held that such a statute providing 
for amendments generally does not apply to amend- 
ments to attachment affidavits, at least where the 
defect sought to be cured thereby involves a ju- 
risdictional allegation ’® Also, notwithstanding the 
general statute granting the court power to permit 
amendment of any pleading or proceeding, a stat- 
ute, providing that defendant may apply on motion, 
after reasonable notice, to have the writ of attach- 
ment discharged on the ground that it was improp- 
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erly or irregularly issued, and providing that, if the 
motion is made on affidavits on the part of de- 
fendant, but not otherwise, plaintiff may oppose the 
same by affidavits or other evidence, has been held 
to limit and control the general statute, and where 
the application to discharge the attachment was 
not made on affidavits, plaint:ff could not amend a 
defective affidavit for attachment.77 


Where the writ was issued on a paper which as 
an affidavit was a nullity, and where an affidavit 
is essential to the issuance of a writ of attachment, 
the writ cannot be vitalized by the filing of an affi- 
davit amending the purported affidavit which as 
an affidavit never existed.78 Unless the afndavit 1s 
a nullity, however, it 1s amendable under a statute 
providing that an attachment shall not be dis- 
charged if at or before the hearing of an applica- 
tion for its discharge the affidavit on which 1t was 
based shall be amended and made to conform to 
the siatute.78 


Matter which 
affidavit, in the 
trary, need not 
davit.80 


is properly alleged in the original 
absence of a statute to the con- 
be rcdcea.ed in the amended affi- 


72. Cal—Rosenberg v. Bullard, 15 
P (2d) 870, 127 CalApp. 316 

Ky—Hart County Deposit Bank v 
Hatfield, 38 S.W.(2d) 660, 286 Ky 
725 

6 CJ p 166 note 35 


Same as complaint 

An affidavit for attachment is 
amendable to the same extent as a 
complaint —Rosenberg v Bullard, 15 
P (2d) 780, 187 CalApp 815 


Bs I mnce the acts of 1887 
and 1889, codified in CivCode (1910) 
§ 5706, authormng amendments of 
affidavits which are the foundation 
of legal proceedings, an attachment 
affidavit 1s amendable both m form 
and substance, if there 1s enough to 
amend by, the same as other plead- 
ings —Harmon vy. Wiggins, (App.) 
172 SH 847—A W. Busby & Son v 
Hlhott, 95 SH. 1014, 22 Ga App. 391 


73. New York Casualty Co v Law- 
son, 24 SW (2d) 881, 160 Tenn 
829—6 CJ. p 155 note 84 [a]. 


7 Pierce v. Mallard, 150 SH, 843, 
197 NC. 679. 


On motion to vacate 

Under Code Civ Proc. § 768, pro- 
viding that “whenever a motion 1s 
made to set aside or vacate an order, 
judgment or decree or any paper filed 
or proceeding taken, because of tech- 
nical defects therein, or because of 
defects or insufficiencies in the pa- 
Pers or proceedings upon which it 
was meade or entered and such de- 


fects or insufficiencies can, without 
prejudice to intervening mghts, be 
cured or supplied, it shall be the 
duty of the court to direct upon the 
hearing of such motion, that such de- 
fects .. be cured or supplied 
nune pro tune,” defects or insuffi- 
clencies in attachment papers may 
be remedied, even when the motion 
to vacate the attachment is based 
solely on those papers, since there is 
no reason why an attachment should 
be vacated because of the omussion 
of some allegation or proof from the 
papers, when in fact the allegation 
can truthfully be made, or the truth 
ig in existence or can be supplied on 
the motion to vacate —Sorensen v. S 
A Companhia General Commercial 
De Santos, Santos, Brasil, 180 NY 
§ 201. 


75. Hetrick v. Renwald, 286 P 1089, 
78 Mont 426—Jenlons v Furst Nat. 
Bank, 2386 P. 1085, 78 Mont. 110— 
6 C.J p 156 note 86 


76. Freer v. White, 61 N.W. 807, 91 
Mich 74 


77 Heaton v. Panhandle Smelting 
Co., 179 P. 610, 83 Idaho 146. 


7s. Cal—Rosenberg v. Bullard, 15 
P (2d) 870, 127 Cal App. 38165. 

Mo—Farmers’ State Bank of New 
Boston v Gibson, (App) 278 SW. 
737—First Nat Bank of Appleton 
City v Griffith, 182 SW. 806, 806, 
192 MoApp 443 

6 CJ. p 156 note 84 [b]. 
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“A thing which is nothing cannot 
be amended so as to be something 
If the writ of attachment levied upon 
the property and by which it was 
seized was issued upon an affidavit 
which sought to amend which had 
no existence, then the writ itself was 
@ nullity, and the court obtained no 
jurisdiction over the res, the prop- 
erty attached Jurisdiction over the 
subject-matter of an attachment 1s 
obtained by the levy thereon of a 
writ properly issued - A valid 
writ cannot be issued unless the stat- 
utory affidavit has been filed Such 
an affidavit is an indispensable pre- 
requisite to the issuance of a valid 
attachment writ If the af- 
fidavit filed 1s indeed an affidavit, 
but 18 merely insufficient in some one 
or more features thereof, the statute 
provides that 1t may be amended 

- e But, where a writ of attach- 
ment is issued and levied without an 
affidavit, or (which is the same 
thing) upon @ pape: purporting to be 
an affidavit, but which in fact 1s not, 
the writ 1s void, and cannot be gal- 
vanized into life by the filing of an 
affidavit amending an affidavit which 
never existed "—Fiurst Nat. Bank of 
Appleton City v. Griffith, supra. 


79. Corum v Superior Court in and 
for Alameda County, 800 P. 8&37, 
114 CaLApp 741—Nichols v. Da- 
vis, 187 P. 41, 28 CalApp. 61 


$0. Schultz v. Stiner, 157 P 265, 98 
Kan. 45, denying rehearing 156 P. 
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Of course, to cure the defect, a sufficient amend- 
ment is necessary,81 and the person seekang the 
amendment must conform to the rules and require- 
ments respecting the filing of an amended affida- 
vit.82 Accordingly, where plaintiff, after an affi- 
davit for attachment was held imsufficient, filed an 
amended petition stating that the defect occurred 
by mistake, but repeated the same defect, the afi- 
davit was insufficient.®8 


Where plaintiff has once filed an amended aff- 
davit, and chosen to stand thereon, and where the 
rule to dissolve the attachment has been made ab- 
solute, it has been held that he will not be permitted 
again to file an amended affidavit 84 


Construction of statutes. While it has been held 
that a general statute providing for liberality of 
construction in favor of amendments of ordinary 
pleadings does not apply to amendments of affida- 
vits for attachment,§5 1t 1s generally held, frequent- 
ly by virtue of express statutory provision, that stat- 
utes relating to attachment affidavits, since they 
are remedial in character, should be liberally con- 
strued and applied.86 


In collateral proceedings Of course the court 
in a collateral proceeding cannot permit an amend- 
ment of the affidavit for attachment 87 


Intervening rights. Attachment proceedings may 
not be amended so as to create a lien affecting the 
rights of another attaching creditor, previously le- 
gally fixed on the same property.88 


Under a statute providing for amendments where 
they can be made without prejudice to intervening 
rights, where the mghts of third persons have in- 
tervened, defects 1n the attachment affidavit cannot 
be cured by amendment 89 


Relating back Where attachment has issued, an 
averment in an amendment as to a ground for at- 


1078, 97 Kan 665—6 CJ. p 155 

note 33 [o]. 

Where the original affidavit for| Tll App 6658 

atuachment alleged the nonresidence 

of defendant, that allegation need 

not be repeated in the amended af- 

fidavit —Schultz v. Stiner, 167 P 265, 

98 Kan. 45, denying rehearing 155 P 

1078, 97 Kan 666 

Sl. Bailey v Valley Nat. Bank, 19 
NB 695, 127 Ill 333. 

82 Robinson vy. Burton, 5 Kan. 298 

83. Champ.on v. Ferguson, 48 SW 
(2a) 715, 241 Ky 308. 


&& Irvine v May O11 Burner Cor- 
poration, 17 Pa Dist. & Co. 711 


85. Fargo v Cutshaw, 89 NE. 583, 
12 Ind App 393. 


415. 


6 CJ. p 155 note 38 [a] 
S87. Nix v. Citizens’ Bank of Moul-~ 
trie, 180 SH 597, 35 Ga App 546. 


88. Harbour-Pitt Shoe Co vy, Dixon, 
60 SW. 186, 22 Ky Ll. 1169—¢ CJ. 


Pp 156 note 33. 
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86. Ga—Hensley vy Minehan, 114 8. 
H 647, 29 Ga App 251. 
Ill—Yannoulakis y. Sinopuolo, 210 


Kan—Schults v Stiner, 155 P 1073, 
97 Kan 5655, rehearing denied 157 
P 265, 98 Kan 45 

Neb—Westover v Van Dorn Iron 
Works Co, 97 NW 6598, 70 Neb. 


88. Grasm v. La Sociedad Bancariq 
Del Chimborazo, 210 NYS 706, 
218 App Div 629—California Pack- 
ing Corporation v Phenix & Third 
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tachment, where such an amendment is permissible, 
should relate back to the time of asking the attach- 
ment in the petition originally filed.90 


The federal courts, under general rules stated in 
the title Federal Courts § 130 [25 C.J. p 816 notes 
90-95], may grant amendments in attachment pro- 
ceedings in cases where the state practice does 
not allow them and the decisions of the state 
courts respecting amendments are not binding on 
them when sitting in the same jurisdiction, although 
generally, as seen in Federal Courts § 126 [25 C. 
J. p 813 note 30-p 814 note 54], the practice in 
attachment conforms to that of the state courts.91 


(2) Applications of Rule 
The rules stated In the previous subsection have been 
applied in a variety of situations. 

The rules just announced in the previous subsec- 
tion have been applied in many situations which 
will be discussed in detail hereinafter in this sec- 
tion. 


Venue. A failure to state the venue in the affi- 
davit does not render the affidavit void, and the 
defect may be cured under statutes permitting 
amendments as to formal matters,92 even after a 
motion to dismiss on the ground of such omission 
has been filed 9% 


Entitling In view of the rule already discussed 
in § 119 that it is not necessary that the affidavit 
be entitled if the designation of the cause suffi- 
ciently appears elsewhere, a defect in the title of 
the cause is a mere formal matter, and may be 
remedied by amendment, as may also a misnomer 
of the parties 1n entitling the affidavit.95 


Parties and statements about parties. A proposed 
change in the affidavit, which would have the ef- 
fect of introducing into the cause a new plaintiff 
for the ones who originally instituted the action and 


Nat Bank of Lexington, Ky., 177 
NYS 387, 188 App Div. 475, revera- 
ed on other grounds California 
Packing Corporation v. Kelly Stor- 
age & Distributing Co., 126 N BH. 
269, 228 N.Y. 49. 


80. Bundy v. McKee, 29 Iowa 253— 
Wadsworth v. Cheeny, 10 Iowa 257 

91. Erstein vy. Rothschild, (CC. 
Mich ) 22 B. 61 

92. Avery v. Good, 21 SW. $15, 114 
Mo. 290 

— 5 Struthers v. McDowell, 5 Neb. 

1. 

8& Union Bank & Trust Co vy. Him- 
melbauer, 181 P 3832, 56 Mont §2— 
6 CJ. p 166 note 43 

95. Ruthe v Green Day, etc 5 ceo, 
87 Wis. 344—6 CJ. p 156 note 44. 
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proceeding, is of a material character, and, in the 
absence of statutory permission, is not allowable.96 
Where, however, such amendment is permissible 
under the statute, the affidavit for attachment may 
be amended so as to name an omitted party plain- 
tiff,9? or to insert the name of an additional party 
defendant 98 Also, under statutes permitting the 
affidavit to be amended to cure any defect in form 
or substance, where no question of identity arises, 
an improper description of a party may be rectified 
by substituting his true name 99 

An affidavit which gives the name of the firm of 
which plaintiffs are members, but which does not 
give the individual names of plaintiffs, has been 
held to be merely defective in form, and conse- 
quently subject to amendment.! On the other hand, 
under a statute permitting an affidavit for attach- 
ment to be amended to the same extent as ordi- 
nary declarations, it has been held that an amend- 
ment that the debt was due a partnership, instead 
of an individual as alleged in the affidavit, was 
unproper. 


The naming of two or more persons as joint de- 
fendants, when in fact they are not jointly liable, 
has been held to be a defect of substance, and not 
curable by amendment.® 


Capacity of party or afiant. An affidavit by an 


96. Fargo v Cutshaw, 39 NE 6532,(2. Holston Box & Lumber Co. V. 
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agent or attorney, which fails to disclose his re- 
lation to plaintiff, where necessary, is defective in 
form merely, and may be so amended as to show 
that fact. Accordingly, where the original affi- 
davit for attachment was not made by plaintiff 
and where it did not state that affant made it for 
plaintiff, as required by statute, the defect is not 
jurisdictional, and the affidavit may be amended 
by incorporating such allegation5 Likewise, a re- 
ceiver may amend by adding an allegation respect- 
ing his authority to sue.® 


Under a statute authorizing an amendment if a 
proceeding taken by a party fails to conform to the 
statutory requirements, where an affidavit is made 
by an agent or attorney when plaintiff 1s in the 
county, and where under such circumstances the 
statute does not authorize an agent or attorney to 
make the affidavit an amended affidavit may be 
filed 7 


Nature or cause of action. Where amendments 
to attachment affidavits are permissible under the 
statute as to formal matters only, an amendment 
which will effect a fundamental change in the cause 
of action as originally stated,? or which will sub- 
stitute one cause of action for another,® is not 
proper. On the other hand, under a permissive 
statute, the affidavit may be amended by supplying 


—Cable v. Olson, 15 P (2d) 737, 62 


12 Ind App 892 


67. Shaw v Brown, 42 Miss 809— 
6 CJ. p 156 note 48 


98. B F Glover, etc, Comm. Co. 
v Abilene Milling Co, 11¢ SW. 
1112, 186 Mo App 365—6 CJ p 157 
note 48. 


99. Hix parte Nicrosi, 15 So 507, 108 
Ala 104—6 CJ. p 157 note 49. 


Christian name 

Where the affidavit in attachment 
proceedings gives only the initials of 
named defendant, the affidavit can be 
amended to show defendant’s chris- 
tian name —Southern Maryland 
Trust Co v Henry, 155 A. 599, 4 W. 
"W Elarr (Del) 456 


Use of singular where plural re- 
quired 

Where, in an action against three 
defendants, the original attachment 
affidavit alleged that the achon was 
not intended to hinder, delay, or de- 
fraud creditors oi the said “defend- 
ant,” and was thus in this respect in- 
sufficient, an amendment changing 
the singular, “defendant” to the plur- 
al, “defendants” was permissible — 
Peterson v. Beggs, 148 P. 641, 26 Cal 
App 760—6 C.J. p 154 note 38 [1]. 


1. Emerson v. Detroit Steel, ete., 
Co, 58 NW 6659, 100 Mich 127— 
@cCJ. p 156 note 47. 


Vonberg & Bates, 129 SH 562, 84 
Ga App 298, conforming to answer 
to certified questions 129 SH 932, 
160 Ga. 818—A W Busby & Son v 
Bllott, 95 SH 1014, 32 GaApp 
891. 

& Blair v. Winston, 35 A 1101, 84 
Md 856—Halley v Jackson, 48 Md 
254—6 CJ p 167 note 50 


4 Northern Lake Ice Co v. Orr, 44 
SW. 216, 102 Ky 686, 19 Ky L 
1634—6 CJ. p 157 note 54. 


& State ex rel Rabiste v Southern, 
254 SW 166, 300 Mo 417 


6 Md—Booth v. Callahan, 65 A 
625, 97 Md 817 

Mont —~Muth v. Hiwin, 36 P. 43, 14 
Mont. 227 


7% Harbour-Pitt Shoe Co v. Dixon, 
60 S.W 186, 22 Ey L. 1169. 


& Pa—Porter v. Union Hay Co, 26 
Pa Dist 712 

Neb —Westover v Wan Dorn Iron 
Works Co, 97 NW. 598, 70 Neb 
415 


Abandoning cause of achon 

Where a writ of attachment was 
based on an affidavit setting up four 
causes of action, and the amended 
complaint in the action get out only 
three causes of action, abandoning 
one, the writ of attachment was void. 
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Idaho 889 


Failure to allege relation of landlord 
anfi tenant 

Where plaintiff in his affidavit for 
attachment alleged that defendant 
was indebted for rent and that de 
fendant was disposing of a part of 
lis crop without paying the land- 
lord’s lien, and failed to allege that 
the relationship of landlord and ten- 
ant existed and that the debt sued 
for was for “rent on, and advances 
made to assist or aid in the cultiva~ 
tion of, the land for the current year, 
as required,” since such omission was 
one of substance, it was held that it 
could not be supplied by amendment. 
—Staggers v. Washington, 56 Ala. 
225 
Speed of automobile 

An amendment during trial of an 
attachment levied on an automobile 
which collided with plaintift’'s auto- 
mobile to show that it was operated 
in excess of twenty miles per hou 
in willful violation of statute, went 
to the substance and not merely to 
the form, and was, therefore, unau- 
thorized—Keller wv Federal Bob 
Brannon Truck Co., 269 SW 914, 151 
Tenn 427 


& Westover v. Van Dorn Iron 
Works Co., 97 NW 6598, 70 Neb 
415—6 CJ. p 157 note 57. 
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omitted statements as to the cause of action or the 
nature of the claim 1° 

Where the original affidavit, although sufficient 
in form, was drawn on an incorrect theory of re- 
covery, under a statute providing that no writ of 
attachment shall be quashed on account of any in- 
sufficiency of the affidavit, 1f plaintiff shall cause 
a legal and sufficient affidavit to be filed, an amend- 
ment stating the correct theory is permissible 14 


A failure to show in the affidavit the evidentiary 
facts by which plaint.ff seeks to establish the cause 
of action alleged, as required by statute, has been 
held to be a formal defect which may be cured by 
amendment ,!2 but, according to other authority, 
an affidavit which fails to make any statement of 
the material facts relied on to show the existence 
of the grounds for attachment, as required by stat- 
ute, is void, and cannot thereafter be amended by 
the filing of another affidavit purporting to state 
the material facts 18 


Claim. In the absence of a statute to the con- 
trary, an affidavit defective because not alleging an 
existing debt or demand due to plaintiff, which he 
is entitled to recover, 1s not the subject of amend- 
ment;14 but an affidavit ambiguous because stating 
a present or a future indebtedness may be amended 
by striking out the allegation respecting the ma- 
turity of the debt in the future,t5 and such ap- 
propriate amendments may be made to an affidavit 
based on a debt actually due as will authorize an 
attachment to secure a debt not yet matured!® or 
show that the debt is due in part only,17 or that 
the indebtedness has become absolute pending the 
action.18 


ATTACHMENT 


7 C.J.8. 


Under a permissive statute, when inadvertently 
omitted, the amount of the indebtedness claimed 
may be shown by a subsequent amendment or new 
affidavit,19 or the affidavit may be amended where 
the allegations relative to the amount of the claim 
are uncertain and indefinite, or 1t contains erro- 
neous statements in respect thereto, made through 
mistake or inadvertence.?9 


Under a statute providing that plaintiff must be 
permitted to amend any defect of form or sub- 
stance in the affidavit for attachment, a plaintiff, 
who has sued out an attachment for a sum exceed- 
ing the court’s jurisdiction, may amend by filing a 
new affidavit for a sum within the court’s juris- 
diction.*1 


Where the statute permits defects in attachment 
affidavits to be cured by amendments, a failure to 
state the amount affiant believes plaintiff out to 
recover may be cured by an amended affidavit.2° 


Under a statute providing generally for a cure 
of defects in attachment affidavits, a defective affi- 
davit which fails to allege that the claim sued on 
is a just one, as required by statute, may be cured 
by an amended affidavit ,28 but under a statute 
allowing a supplemental affidavit to state additional 
facts to show the grounds of attachment, but which 
allows no other amendments, the omission in the 
affidavit of attachment that plaintiff is “justly” en- 
titled to recover relates to plaintiff’s right to re- 
cover, and cannot be cured by amendment.?4 


Security. A failure to state that the claim sued 
on 1s not secured,*5 or that, although secured, such 


106. Hazeltine v. Lyle, (Wash) 327 
P.(2d) 716—6 C.J. p 157 note 66 


Mxisting facts 

Under a statute providing that “no 
attachment shall be quashed or dis- 
missed . if the defect in any 
of the proceedings has been or can 
be amended so as to show that a le 
gal cause for the attachment existed 
at the time it was issued,” an affida- 
vit for attachment is amendable so 
as to state the existing facts —Ha- 
zeltine v. Lyle, (Wash) 37 P (3d) 
716. 


iL. Tucson Nat Bank v. Gomez, 234 
P. 560, 27 Amz 510 


12. Sorensen v A. Companha 
General Commercial De Santos, 
Santos, Brazil, 180 NYS 201. 


413. Hatfield v Blount, 108 SH 208, 
86 W Va. 411—Mullar v. Whitting- 
ton, (W.Va) 87 SB. 164. 


a4 Flexner & Lachten v Dnicker- 
aon, 65 Ala 1298—6 C.J. p 157 note 
59. 


18 Tommey v. Gamble, 66 Ala 469 


16. Iowa—Wadsworth v. Cheeney, 
18 Iowa 576 

Kan—Baker Wire Co 
24 P 476, 44 Kan 270 


17. Snodgrass v. Brownfield State 
Bank, (TexCiv App) 251 SW 667 
—€6 CJ p 157 note 62 


18% Pride v. Wormwood, 
257. 


19. Schultz v. Stiner, 155 P 1078, 97 
Ean 655, rehearnng denied 157 P 
2665, 98 Kan 45—6 C.J. p 157 note 
64. 


Amoung already implicitly stated 

An affidavit omitting a statement 
of the amount due, as required by 
statute, but reciting that plaintiff 
hed begun his action on the notes 
and that the claim was just, due, 
and not paid, could be amended to 
state the amount of plaintiff's claim, 
where such matter could be inferred 
from what already had been express- 
ly stated.—Schultz v. Stiner, 155 P. 
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vy. Kingman, 


27 Iowa 


1078, 97 Kan 555, rehearing denied 
157 P 265, 98 Kan 45 


20. Kendrick v Warren Bros Co, 
72 A 461, 110 Md 47—6 C.J p 157 
note 65 


a1. Webb v. McPherson, 38 So 1009, 
142 Ala. 540 


22. Hart County Deposit Bank v 
Hatfleld, 33 SW (2d) 660, 236 Ky 
725 

23. United Collieries v. Martin, 60 
S.W (2d) 125, 248 Ky 808, 89 A 
LR. 97i—6 C.J. p 158 note 66. 


#4. Sommers v. Allen, 28 SH. 787, 
44 W Va. 120. 


25. Jenkins v First Nat. Bank, 236 
P. 1085, 78 Mont 110—American 
Surety Co. of New York v. Karto- 
wits, 195 P. 99, 59 Mont. 1. 

Form. defective 
An affidavit for attachment, con- 

taining the statement “that the pay- 

ment of the same [the debt] 1s not 
secured,” instead of the statutory 
language “has not been secured,” was 


7 C.J.8. 


security has become valueless,26 as required by stat- 
ute, does not render the affidavit void, but defec- 
tive in form merely, and subject to amendment. 


Grounds Under some statutes, an affidavit which 
fails to assign any statutory ground for an attach- 
ment, is fatally defective in a matter of substance, 
and cannot be amended in that respect ,27 but un- 
der other statutes, which permit amendments as 
to matters of substance, such defects are amenda- 
ble.28 


Where permissible under the statute, an amend- 
ment which merely makes the cause of action al- 
leged in the petition more specific is allowable to 
show the ground for the attachment,29 as is also 
an amendment so as to allege fully matters pre- 
scribed in the disjunctive as a distinct ground of 
attachment, and only alleged in part in the orginal 
affidavit.89 An amendment to an affidavit is like- 
wise permissible for the purpose of stating a ground 
positively which was merely alleged on information 
and belief in the original affidavit.31 

Under permissive statutes, an affidavit which is 
uncertain and ambiguous because stating separate 
grounds in the disjunctive is amendable.82 


Under a statute providing that when an affida- 
vit for attachment is adjudged insufficient, the at- 
tachment shall not be dissolved, if plaintiff files a 
good and sufficient affidavit, an affidavit charging 
a belief that defendant is about to remove his prop- 
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erty may be amended by further charging a fraud- 
ulent intent,8? or by supplying clerical omissions to 
state a fraudulent intention to dispose of the prop- 
erty and that the property belonged to the debtor *4 
Where the statute permitting amendments to plead- 
ings generally applies to affidavits for attachment, 
an affidavit in the language of the statute, alleging 
fraudulent intent in disposing of property, may be 
amended by setting forth the facts relied on.35 


An affidavit which does not substantially comply 
with the statutory provisions respecting the alle- 
gations as to the removal of defendant from the 
state or other prescribed place is defective in sub- 
stance and cannot be amended, in the absence of a 
statute permitting amendments as to substantive 
matters ;86 but an allegation that the debtor is about 
to remove from the state may be amended by 
stating, in addition, a political division within the 
state 37 


A failure to aver that plaintiff is in danger of 
losing his claim unless an attachment issue, or an 
allegation faulty in that respect is amendable, un- 
der a statute permitting amendments as to substan- 
tive matters 38 


In the absence of a statute permitting amend- 
ments of attachment affidavits as to matters of sub- 
stance, an amendment stating new or additional 
grounds proposes a matter of substance and should 
not be allowed.29 Where, however, the statute per- 


defective, but not void, being subject 
to amendment.—American Surety Co 
of New York v. Kartowitsz, 195 P 99, 
59 Mont 1. 


26. Corum v Superior Court in and 
for Alameda County, 300 P. 837, 114 
CalApp 741. 


Fledge valueless 

Where, on motion to dissolve an 
attachment on the ground that the 
debt was secured by a pledge of ac- 
counts, the trial court adopted plain- 
tiffs theory that a transfer of the 
accounts did not constilute a pledge, 
and plaintiff, therefore, had no occa- 
gion to amend its affidavit to state 
that the uncollected accounts had be- 
come valueless, it should be given 
an opportunity to amend after re- 
versal of the order denying the dis- 
solution—Savage Tire Sales Co. Vv. 
Stuart, 208 P 364, 61 Mont. 524. 


Security already applied on debt 
Where plaintiff in his original af- 
fidavit for attachment stated that lis 
claim was not secured, he could lat- 
er add by amendment that his claim 
had originally been secured, that 
uch security had already been ap- 
Plied on the claim, that such securi- 
ty was hence valueless, and that the 
Present action was brought to col- 


7CJ8—21 


lect the remainder of the claim— 
Hetrick v Renwald, 236 P 1089, 73 
Mont. 426 


27. Mentzer v. Hilligon, 48 P. 464, 7 
Colo App 315—6 CJ. p 158 note 69 


26. Order and judgment as amend. 
ment 

‘Where an affidavit on which a war- 
rant of attachment was issued was 
insufficient because the grounds for 
plaintiff's assertion were not set out 
in the affidavit, but the court found 
from the evidence offered by the par- 
ties that there was reasonable ground 
for the assertions in the affidavit, it 
was held that the court’s order and 
judgment was in effect an amend- 
ment of the affidavit—Thornburg v. 
Burton, 148 SH 28, 197 NG. 1938. 


29. Iowa—Gourley v. Carmody, 238 
Iowa 212. 

Miss —Helton v. McLeod, 46 So. 534, 
93 Muss. 516. 


30. Helton v. McLeod, supra. 


S31. McDonald v. W W. Kimball Co, 
86 SH 234, 144 Ga 1056—Harmon 
v. Wiggins, (GaApp) 172 SE 847 
—Hensley v Minehan, 114 8.5. 647, 
29 Ga App 2651. 


$2. Salmon v. Mills, 
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(Ind.) 49 ¥. 


$33, 1 CCA. 278—6 CJ p 158 note 
73. 

33. Musgrove vy. Mott, 28S W 214, 90 
Mo 107. 

34% Stewart v. Cabanne, 16 Mo App 
517. 


35. Josephiv Mady Clothing Co., 33 
P 1,138 Mont 195. 


Ga 577 
Tenn —Lillard y Carter, 7 Heisk 604 


37. Brumby v. Rickoff, 21 NE 3232, 
94 Ga, 429. 
3a Norton v. Flake, 36 Mo App 698 
39. Mitchell v. Fahey, 240 P. 613, 
112 Okl 251—8 CJ. p 158 note 74 
“An amendment of an affidavit for 
an attachment 1s proper where it will 
be in furtherance of justice, even on 
the hearing, but no new cause of 
attachment which existed at the be- 
ginning of the action can be assign- 
ed, as @ party must state all his 
grounds therefor when the action 1s 
brought, and cannot bring new ones 
by amendment —Brookmire v. Ro- 
se, 51 NW. 840, 841, 34 Neb. 227. 


Mew ground changing cause of a0- 
tion 


Where plaintiff in his original affi- 
davit averred that defendant left the 


McCluskey, 26 
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mits such amendments, amendments stating new or 
additional grounds are proper,*9 even after the 
attachment has been levied, or the trial has begun 
on a plea traversing the original affidavit4? On 
the other hand, under such statutes, it has been held 
proper to refuse to allow such an amendment 
where the attachment was originally secured on 
grounds which had no existence in fact,*? or where 
the motion to amend was not accompamed with an 
offer to file an additional bond conditioned for pros- 
ecuting with effect the additional causes proposed 
to be set forth £2 

Nonresidence of defendant, where relied on as a 
ground for attachment, according to some author- 
ity, is a jurisdictional matter, and an affidavit fail- 
ing to allege such nonresidence cannot be remedied 
by an amendment supplying the omission, unless the 
statute permits amendments as to matters of sub- 
stance.4# According to other authority, nonrcsi- 
dence, although necessary to the jurisdiction of 
the court, is a formal averment not affecting plain- 
tiffs cause of action, and, consequently, an affida- 
vit for attachment, failing to allege defendant’s 
nonresidence 1m a foreign attachment, can be 
amended.45 Of course, where the statute permits 
amendments as to substantive matters, the state- 
ment that defendant 1s a nonresident, if necessary 
for an attachment, may be added by way of amend- 
ment, where such statement is omitted from the 
original affidavit.6 

Where nonresidence of defendant must be posi- 
tively sworn to, the fact that the averment of non- 
residence is on information and belief does not 
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render the affidavit void, but merely voidable, and 
as such it 1s amendable.*? 


Where a failure to ascertain and state in the 
affidavit the place of defendant's residence, as re- 
quired by statute, merely renders the affidavit void- 
able, under a statute permitting amendnicnts to at- 
tachment affidavits, the defect may be cured by 
amendment 48 


Negation of improper move. Failure to state 
that the attachment is not sued out for the pur- 
pose of vexing or harassing defendant is a sub- 
stantial defect which, in the absence of a statute 
extending the right of amendment to matters of 
substance, cannot be supplied by amendment 49 


Property of defendant. An affidavit for attach- 
ment may be amended so as to make the description 
of defendant’s property more definste,59 or remedy 
a clerical error in stating the posscssion by the 
debtor of goods exempt from execution 51 


Where plaintiff in his affidavit fails to aver that 
the property attached in a foreign attachment suit 
1s owned by defendant, such omission may be sup- 
plied by amendment 52 


Date. Errors in the date in an attachment affi- 
davit are usually considered as formal defects and 
may ordinarily be corrected,5% or an affidavit newly 
dated may be substituted for one crroneously post- 
dated 54 


Signature. If in accordance with the rules al- 
ready discussed in § 132, an affidavit which 15 not 
signed 1s a nullity, if there is no signature to the 


county to avoid service of, and that 
she concealed herself so that she 
could not be served with, a summons, 
and later by amendment sought to 
add, as a basis for an attachment, 
that the debt was due for rent and 
that defendant had removed a part 
of her property, it was held that the 
latter ground could not be added by 
amendment, the court saying’ “It is 
well settled that a court should per- 
mit only such amendments as do not 
change a cause of action and which 
give to the plaintiff no mghts which 
he did not have when the suit was 
instituted. Clearly the plaintiff 
sought by such amendment to add 
another ground for attachment df- 
ferent from the two omgmally laid, 
and there was no error of the court 
in refusing to consider said amend- 
ment "—-Mitchell y, Fahey, 240 P. 613, 
112 OkL 261. 


40. Cal—Rosenberg v Bullard, 15 
P (2d) 870, 127 CalApp 815 
Ky.—Sally v Brown, 295 S.W. 890, 

229 Ky 5676 
6 CJ. p 158 note 75, 


Amendment proper 

An amendment, showing that de- 
fendants have entirely disposed of 
the property purchased from plain- 
tiffs which had been purchased on 
fraudulent representations, and that 
it 1g out of the power of plaintiffs to 
recover by replevin, may properly be 
added to an original affidavit seek- 
ing an attachment on the ground that 
defendants are conveying their prop- 
erty with intent to defraud their 
creditors —Jaffray v. Wolf, 47 P 496, 
4 Okl. 303. 


41. EKiimer v. Parnsh, 144 Ill App 
270—6 CJ p 158 note 77. 

42, Carter v. James, 15 Ky lL. 137. 

48. Page v. Dillon, 61 TllApp 283. 

44. Freer v White, 51 NW 807, 91 
Mich. 74—6 CJ. p 158 note 86. 

45. Modern Tool Co v. Automatic 
Press Feeder Co., 24 PaDist 443 


On motion to quash, an amend- 
ment showing defendant’s nonresi- 
dence should be allowed, particularly 
where defendant in a petition to 
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quash averred that he resided in Vir- 
ginia—First Nat Dank v. Kline, 24 
Pa Dist 1112 


46. Hamburger v Halperm, 162 P. 
61, 28 Cal App 317 


47. Ill—Booth v Rees, 26 Ill 45 
Neb —Clarke Banking Co v Wright, 
55 NW 1060, 87 Neb 382 


48. Hogue v. Corbit, 41 NE 219, 
166 Ill. 540, 47 AmMSF 3328 


49. Hall v Braszleton, 46 Ala 369— 
Hall v Brazleton, 40 Ala 406— 
Saunders v. Cavett, 88 Ala 61. 


5O. Levin v. American Furniture 
Co, 66 SH. 888, 133 Ga. 670. 


51. Bunn v. Pritchard, 6 Iowa 56. 


52. Mindlin v. Saxony Spinning Co, 
104 A 6598, 261 Pa 334—Modern 
Tool Co v Automatic Press Fecd- 
er Co, 24 Pa Dist 443 


53. Arkansas City Lumber Co vy, 
Scott, 47 P 645, 6 Kan App. 636. 


&& Drew v. Dequindre, 3 Dougl. 
(Mich ) 98. 


7 CJS. 


affidavit, there is nothing to amend, and, conse- 
quently, the defect cannot be cured by amend- 
ment.55 If, on the other hand, affiant’s failure to 
affix his signature is not a fatal defect, or if un- 
der the statute amendments may be made for de- 
fects of substance, the omission may be supplied 
by amendment,56 as by adding his signature to the 
affidavit,57 or by filing a new affidavit properly 
signed.58 


Verification. A defect in the verification, being 
one of form and not of substance, may be amend- 
ed,59 and if the contents of the affidavit are duly 
sworn to, but the officer who administered the oath 
neglects to add his certificate or signature, he may 
generally be permitted to do so nunc pro tunc ® 
Where plaintiff has observed all the statutory re- 
quirements respecting the filing and verification of 
the petition for attachment, the failure of the clerk 
to sign the certificate does not invalidate the pro- 
ceeding, and the clerk may be directed to sign § 
An insufficient or defective authentication of the 
certificate of an officer acting without the jurisdic- 
tion may likewise be amended,52 as may also an 
affidavit in which the jurat is mistakenly postdat- 
ed,63 or an affidavit improperly sworn to before 
the attorney of record, who, although otherwise 
authorized to take an oath to the affidavit, was dis- 
qualified in the particular case because of his re- 
lationship to the parties;64 but an affidavit taken 
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before a person having no authority to administer 
the oath is an absolute nullity and cannot be vali- 
dated.65 It has also been held that a certificate 
of a clerk, intended as an affidavit, which fails to 
state that plaintiff was sworn and which omits the 
jurat, cannot be cured by a subsequent order in 
which it appears that the clerk, having been sworn, 
states that plaintiff did in fact make oath to the 
matters stated in the certificate.®6 


Approval. It has been held that an indorsement 
of satisfaction could not be made nunc pro tunc.§? 


b. Time for Application for Amendment 


The application for an amendment of a defective af- 
fidavit for attachment must be seasonably made. 

It may be stated as a general rule that applica- 
tion for amendment of an attachment affidavit 
should be seasonably made, and that laches on plain- 
tiff’s part may deprive him of the right to amend 68 
Under permussive statutory provision an attachment 
affidavit may be amended at any time before judg- 
ment,69 after a plea in abatement alleging formal 
defects therein has been filed,?9 after a motion to 
dissolve or quash the attachment has been made,” 
before the time of argument on a rule to dissolve,”2 
and before the affidavit is adjudged defective 7% 
On the other hand, while it has been held that 
the affidavit might be amended on appeal.’* it has 
also been held that the affidavit 1s not amendable 


55. Davis v. Sherrill, 113 SW 656, 
52 TexCiv App. 259—6 CJ. p 169 
note 2. 

56. McCain v Street, 83 So 872, 136 
Ala 625—6 CJ. p 159 note 38. 


In Missouri 

(1) Under Rev St (1899) § 418 (St 
Annot [1906], p 6501), permitting an 
attachment to be dissolved on motion 
before final judgment if the support- 
ing affidavit 1s insufficient, but pro- 
hibiting its dissolution if plaintiff 
files a sufficient affidavit in such time 
and manner as the court directs, 
plaintiff could, pending the hearing 
of a motion to dissolve the attach- 
ment because the affidavit was not 
signed, amend by signing the affida- 
vit, or by A@ling a sufficient affidavit. 
—Marshall v Biown, 122 SW. 790, 
145 Mo.App. 426. 


(2) It has been indicated, however, 
that an unsigned affidavit is a nullity 
which cannot be cured by amend- 
ment—furst Nat Bank of Appleton 
City v. Griffith, 182 SW. 806, 192 Mo 
App 448 


(3) Prior to the enactment of this 
statute, 1t was held 21n this jurisdic- 
tion that an affidavit, which is not 
signed by the alleged affiant, and in 
which the jurat is neither signed by 
the clerk nor attested by the seal of 


the court, is a nullity, and cannot be 

amended —Sedaha Third Nat Bank 

v Garton, 40 MoApp 113 

67. Savage v Atkins, 27 So 514, 134 
Ala 3878 

538. McCain v. Street, 33 So. 872, 136 
Ala 6265 


59. Ramsay Motor Co. v. Wilson, 
(Wyo) 30 P(2d) 482, 91 ALR. 
908—6 CJ p 150 note 80 [c], p 159 
note 7. 

Amendzent to jurat 
Notary public, taking an affidavit 

for attachment, may be allowed to 

amend his jurat to the affidavit by 
adding to his signature the words, 

‘notary public”"—Gray v Merritt, 

(Tex.Com App ) 276 SW. 187, revera- 

ing Merritt v. Gray, (Civ.App) 262 

Sw. 539. 


60. Fortenhemm v. Claflin, 14 SW. 
462, 47 Ark 49—6 C.J p 159 note 8. 

6l. Young v Wooden, 265 SW. 24, 
204 Ky. 694. 


e2. Lawton v Kiel, 51 Barb.(N.Y ) 
80, 34 How Fr 465 


es. Arkansas City Lumber Cov. 
Scott, 47 P 545, 5 KanApp 636. 


64. Ramsay Motor Co. v. Wilson, 
(Wyo) 30 P (2d) 482, SL ALR 908 
—§ CJ. p 159 note 10. 
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Duplicate affidavits 
Where an affidavit for attachment 
18 improperly verified before one of 
plaintiff's attorneys, plaintiff may re- 
pair it by filing duplicate affidavits 
properly verifiel —Herlelberger v. 
Heidelberger, 187 NYS 864, 196 App 
Div. 636 
65. Greenvault v. Farmers’, 
Bank, 2 Dougl (Mich) 498 
66. Cosner v. Smith, 15 SE 97%, 38 
WvVa 788 
67. Slaughter Vv. 
(Wis) 848. 

68. Irvine v. May O11 Burner Cor- 
poration, 17 PaDist & Co 711 
69% Southern Maryland Trust Co 
v Henry, 155 A 699, 4 W W.Harr. 
(Del) 496-—6 CJ. p 159 note 17 
70. Simpson v. Hast, 27 So. 436, 124 

Ala 293. 
71. Peterson v Begss, 148 P 641, 26 
CalApp 760—6 CJ p 159 note 14 
72. Modern Tool Co. v Automatic 
Press Feeder Co, 24 PaDist 443. 


73. Peterson v. Beggs, 148 P 641, 26 
CalApp 760—6 CJ p 159 note 16. 

74, Ala—Sloan vy. Hudson, 24 So 
458, 119 Ala, 37 

N C—Funch v. Gregg, 3b SH 251, 126 
NC 176, 49 L.R.A. 679. 

6 CJ. p 159 note 18, 


etc, 
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after judgment,78 after a plea in abatement has 
been sustained,76 or after defendant has appealed 
from an order of the court denying his motion to 
dissolve the attachment on the ground of the in- 
sufficiency of the affidavit.7? 


Where, on motion to dissolve an attachment for 
insuffic.ency of the affidavit, the court is required 
to give plaintiff an opportunity to remedy the de- 
fects, 1t may order the dissolution of the attach- 
ment unless a proper affidavit is filed within a 
designated time,*8 which should be reasonable.79 


c. New Verification 
An amended affidavit or petition must generally be 
Verified anew. 

Where an affidavit or petition is amended in a 
material respect, it should be verified®9 or sworn 
to®! anew, or new affidavits should be filed;8? but, 
if the amendment is no more than a new statement 
of the same cause of action, it has been held that 
the petition need not be resworn to.88 


d. Effect of Amendment 
(1) In general 
(2) Relation back 


(1) In General 


An amendment is not necessariiv the beginning of a 
new suit or prejudicial to rights existing. 
The filing of an amended affidavit setting up ad- 
ditional grounds for attachment is not the com- 
mencement of a new suit.84 


An unnecessary amendment is without prejudice 
where the original affidavit was sufficient.85 
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(2) Relation Back 


Under a permissive statute, an amendment to an 
affidavit may, where it does not prejudice the parties or 
other persons, relate back to the time of the original 


affidavit. 

Under a permissive statute, an amendment to 
an affidavit for attachment may relate back and be 
given effect as from the time of the original afh- 
davit 86 Accordingly, under such a statute, whcre 
the amendment does not change the cause of action 
or deprive defendant of any material right, it re- 
lates back to the time of the onginal affidavit 87 
On the other hand, in the absence of such a stat- 
ute, 1t has been held that the levy of an attach- 
ment based on an insufficient affidavit 1s not cured 
by an amendment of the affidavit.88 


An amended affidavit in attachment, the material 
averments of which are in the present tense, and 
do not relate back to the tame of filing the orig- 
inal affidavit, does not cure defects in the orginal 
affidavit 89 


As between the creditor and the debtor the 
amendment of the affidavit will not affect the lien 
obtained under the affidavit originally made and 
filed 90 


As to subsequent attaching creditors or lienors, 
if the amendment is one of substance or prejudice 
will result, liens obtained by them intermediate the 
original levy and the amendment will be entitled 
to priority, and the amended attachment affidavit 
must be treated as though made and filed on the 
day of the amendment 91 It has been held, how- 
ever, where the defect cured by the amendment is 
not jurisdictional, that the amendment will relate 


7 


7%. Garrison v. Seckendorff, 74 A | vit has been verified and the writ 
311, 79 NJ Law 203, affirmed 78 A. | 1ssued before @ proper officer —Hens- 


1134, 80 NJ Law 463 
76. Sydnor vy. Chambers, Dall (Tex) 
601 


77. Brandenstem v. Way, 49 P, 511, 
17 Wash 293 


7& Kan.—Wells v. Danford, 28 Kan 
487 

Mo —Henderson v. Drace, 30 Mo 358 
-—Cl. flin v. Hoover, 20 Mo App 314 


79. Claflin v Hoover, supra 


60. Huffman vy Mantin, 10 8 W.(2d) 
636, 226 Ky 187 
Clerk of superior court 
Under the provisions of Civ Code 
(1910) § 5056, while it 1s true that an 
attechnent issued on an affidavit ad- 
ministered by a clerk of the superior 
court 1s absolutely vod, and does not 


ley v Minehan, 114 SE 647, 29 Ga 

App 251. 

Sl. Iowa—Queen yy, 
Greene 113. 

NC~—<Atlantic Bank y, Frankford, 61 
NC 199 

6 C.J p 160 note 33 

8% Dl—Inman y. Allport, 65 Ml 
540 

N Y —Davis v. Reflex Camera Co, 89 
NYS 687, 97 AppDiv. 73 

83. Hamill y, Phenicie, 9 Iowa 525 


& Keith v. Ray, 88 NE 152, 231 
Ill, 218, affirming 134 Ii] App. 119 

85. Ask v. Armstrong, 68 NW. 743, 
6 SD. 265—6 CJ. p 160 note 83. 


86. Thornburg v. Burton, 148 SH 
28, 197 NC. 193. 


Griffith, 4 


conutitute a basis for rendering any |&% Robinson yv, Bruce, 222 P, 518, 


valid judgment against defendant 
therein, such an officer may verify an 
amendment to defective grounds of 
attachr-ent where the original affida- 


97 Okl 3. 


Defendant not prejudiced 
Where it was provided by statute 
that a plaintiff was entitled to an at- 
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tachment if he showed that he had 
an action for damages resulting 
from the commission of a felony or 
& misdemeanor, and plaintiff im his 
original affidavit alleged the com- 
mission of a felony by defendant 
in that he set fire to plaintiff's prop- 
erty, and the amended affidavit ai- 
leged facts showng that defendant 
set fire to plaintiffs property, under 
circumstances making the offense a 
misdemeanor, such variance did not 
deprive defendant of any substantial 
right and 414 not prevent the amend- 
ed affidavit from relatne~ back to 
the original affidavit—Robinson v, 
Bruce, 222 P 618, 97 Okl. 3. 


&S& Leavitt, etc, Co. v. Rosenberg, 
93 NE 904, 83 Ohio St 230 


83. Robinson vy, Burton, 5 Kan 293 


90. Robinson v. Bruce, 222 P. 518, 97 
OKL 3—6 C.J. p 160 note 28, 


91. Smith v. Dungey, 199 S W. 777, 
178 Ky 102—6 CJ. 2 159 note 7 
[cl], p 160 note 29, 
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back even as to subsequent attachment creditors.94 


Sureitcs on the bond are not released by a merely 
formal amendment or one which merely enlarges 
the amount claimed by the original declaration.® 


e. Supplemental Affidavit or Complaint 


Under a permissive statute, plaintiff may file a aup- 
plemental affidavit or complaint to cure defects appear- 
Ing in his original papers. 


Under some statutes, where plaintiff’s original 
affidavit is free from jurisdictional defects,54 he is 
permitted to file a supplemental affidavit or com- 
plaint for the purpose of correcting errors or de- 
fects or supplying omissions in the original affi- 
davit®85 or complaint,96 even after a motion to va- 
cate,97 or for the purpose of bringing to the at- 
tention of the court additional facts in respect 
of his right to an attachment, which were not 
known to him at the time of the filing of the orig- 
inal affidavit 98 Accordingly it has been held that 
plaintiff may by means of a supplemental affidavit 
amplify proof with respect to the damages for a 
breach of contract.99 was properly allowed, since 
the orginal affidavit was free from jurisdictional 
defects, or otherwise allege evidentiary facts,? or 
supply deficiencies and irregularities, such as the 
failure to show the grounds of afhant’s information 
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and belief.2 Where the defect in the statement of 
his cause of action in the original affidavit is not 
such as to deprive the court of jurisdiction, plain- 
tiff may supply such defects or irregularities by 
means Of supplemental affidavits ;4 but, where the 
original affidavit is defective on its face in failing 
to state any cause of action, thus depriving the 
court of jurisdiction, the defect cannot be supplied 
by supplementary affidavits.5 


Tune of taking effect. The supplemental affida- 
vit is ordinarily effective as of the time of 1ts filing.® 


§ 144. Application in Addition to Affidavit 


In the absence of a statute to the contrary, an ap- 
plication in addition to the affidavit for attachment is 
unnecessary. 

In accordance with the rule already discussed in 
section 105 that no pleadings need accompany the 
affidavit unless the statute so requires, in the ab- 
sence of any statutory requirements as to a written 
request for an attachment in addition to the affi- 
davit, it is sufficient that a proper affidavit entitling 
plaintiff to an attachment be in fact made and filed, 
the filing of the affidavit being a sufficient request 
to grant the writ, and confers upon the court juris- 
diction to act.? 


oa. Tucson Nat Bank v Gomez, 284 
P 5660, 27 Amz 65610—6 CJ p 160 
note 30 

93. Morton v. 
190 Mass 554. 


04 Dexter & Carpenter v Lake & 
Export Coal Corporation, 188 NY 
8 623, 196 App Div 766 


96. Willits & Patterson v Abekobe1 
& Co, 189 NYS 525, 197 App Div. 
528—6 CJ. p 160 note 36 


96. Fraser v. Copake Lake Pure Ice 
Corporation, 216 N.Y¥S. 496, 127 
Misc 810. 


97. Cutler v. Allavena, 150 NYS 
790, 165 App Div. 422—6 CJ p 160 
note 37. 


$8 Sommers v Allen, 28 8H 787, 
44 WVa 120—Goodman v Henry, 
26 SH 628, 42 WVa 626, 35 LR 
A 847—Crmm v Harmon, 18 SE 
768, 388 WvVa 596—6 CJ p 161 
note 38. 


88. Dexter & Carpenter v. Lake & 
Hixport Coal Corporation, 188 NY 
S 628, 196 App Div 766é—Jones v 
Ohcanska Zalozsna V Karline, 212 
NYS 657, 126 Mise 306, affirmed 
214 NYS 860, 216 App Div. 704— 
6 CJ. p 160 note 87 [a]. 


Shaw, 77 NH 638, 


Facts showing damages 

In an action for damages for 
breach of contract to deliver coal at 
a certain price, a supplemental affi- 
davit, offered in connection with ap- 
Plication for warrant of attachment, 
which showed the market price and 
value of the coal at the time and 
place of delivery im the precise 
amount for which recovery was 
sought, and which was in strict com- 
pliance with the requirement of the 
statute providing that the facts 
showing plaintiff's damages be stat- 
ed, was properly allowed, since the 
original affidavit was free from ju- 
risdictional defects—Dexter & Car- 
penter v Lake & Export Coal Corpo- 
ration, 188 NYS 628, 196 App Div 
766 
1. Mecning of terms 

Supplemental affidavits may be 
used in support of an attachment, 
to amplify proof with respect to 
damages for breach of an obligation, 
by showing that the terms used have 
& special and technical significance in 
the trade—Jones v Obcanska Zaloz- 
na V Karline, 212 NYS 6557, 126 
Misc Rep 306, affirmed 214 NYS 
860, 216 App Div 704 


2 US—Siegel v Waynesboro Enit- 
ting Co, (DCNY) 7 F Supp. 693. 


325 


N Y—Dexter & Carpenter v Lake & 
Export Coal Corporation, 188 NY. 
S 628, 196 App Div 766 


3. Colcord v Banco de Tamaulipas, 
180 NY.S 8653, 191 App Div 94 


4 Willits & Patterson y Abekobel 
& Co, 189 NYS 6525, 197 App Div. 
528 


& Wade v Gates Rubber Co, 199 N. 
YS 16, 205 App Div. 17. 


Wew cause of action 

Where a warrant of attachment 
against a foreign corporation Twas 
based on a complaint and affidavits 
alleging that certain contracts were 
made between plaintiffs and defend- 
ant, which in fact were made between 
plaintiffs’ assignor and defendant, 
the attachment failed, and could not 
be supported by an amended com- 
plaint and supplemental affidavit 
stating an entirely new cause of ac- 
tion —Wade v Gates Rubber Co, 199 
NYS 16, 205 App Div. 17. 


6 United Colleries v. Martin, 60 S. 
W (2d) 125, 248 Ky 808, 89 ALR. 
971 


7. Winchell v. McKenzie, 68 N.W. 
976, 86 Neb 813. 

Indorszement of examination on appli- 
cation see supra § 184 
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C. ATTACHMENT BOND OR OTHER SECURITY 


§ 145. Necessity 


A failure to glve an attachment bond as required 
by statute is fatal. 

Where a statute authorizing attachment requires, 
as a condition to the issuance of the writ, that a 
bond shall be given by plamtiff to indemnify de- 
fendant for any loss or injury resulting from the 
attachment in case 1t proves to be wrongful, a fail- 
ure to give such bond 1s fatal,8 and an attachment 
issued without the necessary bond is invalid.2 Un- 
der some statutes, the giving of a bond 1s a juris- 
dictional requirement, wh:ch cannot be dispensed 
with, as jurisdiction does not attach until the bond 
is given.10 Under other statutes, the bond 1s not 
a jurisdictional prerequisite, and the failure to give 
the attachment bond is a mere irregularity of which 
defendant alone can take advantage, the attach- 
ment being otherwise valid11 In the absence of 
statutory permission, where the siatute requires a 
bond as a condition to the issuance of attachment, 
a court of equity has no general jurisdiction to 
order an attachment without bond 1% 


A statute providing that, where defendant in at- 
tachment makes an affidavit of substantial defense 
and, where plaintiff fails to give bond to prosecute 
the attachment with diligence, the attachment shall 


& Ga—Higgins v Gosden, 


to be used incautiously and intended 


stand dismissed ipso facto is mandatory, and, on 
failure of plaintiff to give such bond, the attach- 
ment stands dismissed without any affirmative ac- 
tion of the court.18 


In view of the fact that attachment is a statutory 
remedy, the court will not demand that plaintiff 
do more than the statute requires, and, where the 
statute does not require an attachment bond in 
the particular case, no bond need be given44 Ac- 
cordingly, under the statutes in force at the time 
and in the place where the question arose, a bond 
has been held unnecessary 1n case of a branch writ 
to another county ,15 an attachment against a for- 
eign corporation or a nonresident,16 an attachment 
in favor of the United States,17 a state, or a city 
or county18 or an official thereof ,1® an attachment 
on a claim for liquidated damages;29 where plain- 
tiff takes a pauper oath in lieu of giving a bond,*2 
or where the officer 1s not directed to take the 
property inio his actual possession 9* However, a 
statute authorizing a litigant to prosecute an ac- 
tion without payment of costs does not excuse the 
litigant from furnishing an attachment bond 2% 


Under some statutes, the addition by amendment 
of a new party defendant to an attachment procecd- 
ing necessitates the giving of a new bond =4 


177 U S v. Ottman, 8 DC 73 


(Appr ) 

185 SE 674. 

Iowa —Olds v. Olds, 261 NW. 488, 
supplementing 260 NW 1 

Neb—Vanburg v Mauel, 269 NW 
636 

OkI—City Nat Bank of Wellington, 
Tex v Bounds, 235 P 1688, 109 
Okl 264 

6 CJ p 161 note 41 


& City Nat Bank of Wellington, 
Tex v Bounds, supra—6 CJ. p 162 
note 43 

10. Ala—Earp v Stephens, 55 So 
266, 1AlaApp 447. 

3iiss—Ford v Hurd, 12 Miss. 683 

6 CJ. p 161 note 42. 


ll. Austin v Goodbar Shoe Co., 30 
SW 6&88 60 Ark 444—6 CJ. p 162 
note 44 

Waiver by defendant of insufficiency 
of bond see infra § 160 

an Kentucky 
(1) Under the statute of 1838-1839 

(Sess.Acts 259), as well as the act of 

1796 (1 Digest 159-160), directing the 

justice before granting an attach- 

ment to take bond and security from 
the attaching creditor, and declanng 
that “every attach: nent issued with- 
out such bond taken, or where no 

bond shall be returned,” shall be 11- 

legal and void, and shall be dismiss- 

ed,” the word “void” has been held 


only to mean voidable—Banta v. 
Reynolds, 3B Mon 80 
(2) It has also been held in this 
jurisdiction that the want of a bond 
renders an attachment voidable, if 
not void—Farmers Nat Bank v 
Lancaster Nat Bank, 4 Ky L 451. 
12. Olds v Olds, (Iowa) 261 NW 
488, supplementing 260 NW. 1 
13. Maryland Casualty Co v Par- 
rish, 148 SE 7650, 150 Va 478 


14 Wilkinson v Bloch, (NJ) 67 A 
117—6 CJ p 162 note 47. 


15. Simpson v. Hast, 27 So 486, 124 
Ala 293 
16. Baker y Morehead & Co, 7 Ohio 


NPANS) 3884—6 CJ. p 162 note 
49. 


Statute construed 

A statute, providing that no under- 
taking in atiachment shall be requir- 
ed where the “party or parties de- 
fendant” are all nonresidents of the 
state or a foreign corporation, 1s ap- 
plicable where the party or parties 
against whom an order of attachment 
is issued are nonresidents, and does 
not require all of the parties defend- 
ant in the principal action to be non- 
residents—Broach y. Belch, 221 P 
77, 96 Ok. 148—6 CJ. p 162 note 49 


[b]. 
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18 Jenkins v First Nat Bank, 286 
P 1085, 73 Mont 110—6 CJ. p 162 
notes 51, 62 


19. Jenkins v. First Nat Bank, su- 
pra 


20. Dirickson v. Showell, 28 A 896, 
79 Md 49 


21. Wiley v Bennett, 9 Baxt (Tenn ) 
581—Barber v Denning, 4 Sneed 
(Tenn ) 266—6 CJ. p 1623 note 54 


22. Va—hSenefick v. Caulfield, 13 S 
E 848, 88 Va 122 

W Va—Bowlby v De Witt, 34 SE 
919, 47 WVa 323 

6 CJ. p 162 note 55 


a3. Orgeron v. Lytle, (La.) 157 So. 
377. 


Statute waiving security for costs 
A city was not entitled, under a 
law providing that no security for 
costs should be required of any in- 
corporated city or town, to issuance 
of a writ of attachment without fl- 
ing an attachment bond—City of 
Munday v Furst State Bank of Mun- 
day, (TexCiv App) 66 S.W.(2d) 775 


24 Iil—Baldwin v. Ferguson, 35 IIL 
App 3893 

Pa—Steim v. Bowers, 2 Wkly.NCG 
542, 


7 C.J.8. 


Return and filing Where it is the legislative in- 
tent that the bond shall be returned and filed by 
the officer issuing the attachment at the return of 
the writ, since plaintiff is not charged with the cus- 
tody of the bond, a failure of the officer to file the 
bond at the return of the writ is not fatal to the 
attachment, at least where no injury results to 
defendant because of such neglect.°5 Likewise, in 
view of a statute providing that the attachment 
law is to be construed “in the most liberal man- 
ner, for the advancement of justice and the benefit 
of creditors,” although the statute requires the bond 
of the creditor to be taken and returned with the 
writ to the court, it does not embrace the case of 
the accidental destruction of such bond before its 
return, and the attachment will not, on proof of 
accidental destruction of the bond, be quashed for 
want of the bond taken and returned as required by 
the statute 26 

Use under another writ. If the original writ 
of attachment is lost and plaintiff, instead of pro- 
curing a duplicate, secures another writ and has 
the property seized again, a new bond is required, 
and the original bond cannot be used in the second 
proceeding 27 However, as discussed infra § 200, 
where the new writ is a substituted or an alias 
writ to cure a defect in the original writ or levy, 
it is not regarded as a new procceding, and, there- 
fore, no new bond is required. 

Undertaking. Where the statute so permits, an 
undertaking instead of a bond may be filed 28 
Where the statute requires a bond, however, an 
undertaking is not sufficient.*9 


§ 146. Time for Giving 


The bond should be given within the time prescribed 
by statute, which frequently ts before the issuance of 
the writ. 


Since attachment is a statutory remedy, there 
must be a compliance with the statutory require- 
ments as to the time of giving the attachment 


25. Augusta Bank v. Conrey, 28 
Miss. 667. 


26. Wheeler v. Slavens, 21 Miss 633 


27. Smith v. Wilson, 128 So 682, 
18 La App 679, reversing on ré- 
hearing 125 So 802,13 La App 487. 


276 
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3@& Bailey v Clay, 7 SH 
Ga 600—6 CJ p 162 note 58 [d] 


33. Stevenson v Robbins, & Mo. 18 
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bond. Thus, where, under the statute, the giving 
of the bond is a condition precedent to the issu- 
ance of the writ,®9 until the giving of the bond 
jurisdiction does not attach, and the bond or un- 
dertaking must precede the issuance of the writ.3! 
A marginal note upon the writ by the judge is- 
suing it, that it shall not be levied unt! a sufficient 
bond is filed,32 or a filing nunc pro tunc,88 is in- 
sufficient to save the validity of the attachment un- 
der such statutes In the absence of a statute re- 
quiring the giving of bond before the issuance of 
attachment, however, it 1s not a prerequisite to its 
issuance °4 Also, under some statutes, the issu- 
ance of an attachment before a bond is given, if 
it is a defect, may be cured by the giving of a 
sufficient bond,®5 and, under a statute so providing, 
an attachment will not be dismissed 1f plaintiff, 
his agent, or attorney is willing to give bond, and 
does so within due time.36 


Under a statute providing that, should defendant 
make an unqualified appearance in the cause, it is 
the duty of the clerk to issue notice to plaintiff of 
such fact and that, unless within five days after 
service of such notice plaintiff makes suitable bond, 
the levy shall be discharged, in the absence of the 
issuance and service of the prescribed notice, there 
is no basis for a contention that a failure to give 
bond, although plaintiff had knowledge of the un- 
conditional appearance, ipso facto discharged the 
levy.87 


Where the bond and the writ bear the same date 
it will be presumed, in the absence of evidence to 
the contrary, that the bond preceded the writ.%8 
Also, a recital in the bond that plaintiffs “have 
this day sued out an attachment” has been held to 
be intended to identify the case in which the bond 
was given and not to indicate the order, in point 
of time, in the proceedings, and consequently not 
to render the attachment invalid as issued before 
bond was filed 39 Likewise, where the bond recited 


Hal to the issuance of the writ, bit 

is to its execution end to the main- 

tenance of the proceedings —Hub- 

bard v. Haley, 71 NW 1086, 96 Wis 

578 

35. Millbank v 
AbbPrNS (NY) 228—6 CJ. p 162 


258, 79 
Broadway Bank, 3 


—§ CJ p 162 note 58 [b]. note 58 [c]. 
a. Schweigel v L. A. Shakman Co./o, yy wussissippl, there is no 36. En Tho 1 
pro- gram v. ma, 101 So 884, 
oa ‘W. 871, 81 NW. 539, 78 Minn | von in the statute regulating at-| 212 Ala 129. 
tachments in chancery Nefeariny aes 37. Ex parte Copeland, 133 So 1, 222 
99. Blake v. Sherman, 12 Minn 420 |@ulres complainant to give bond be- Ala. 416. 
. fore the issuance of the attachment.|/9_ yng—rReed v. Kentucky Bank, 5 
30. Wentworth v. Moore, 117 P. 251,;_-7 B Rowell & Co v. Sandifer, 91 Blackf 227. 
64 Wash 451. So 899, 129 Miss 167. S.C—McKenzie v. Buchan, 10 SCL. 
81. Iowa—Churchill v. Fulliam, 8| In Wisconsin, under Rev St. § 2732,| 205 
Iowa 45. the giving of the bond is not essen-| 39. Wmght v. Ragland, 18 Tex. 289. 
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that plaintiff “hath on this day sued out” a writ 
of attachment, the court could construe the writ 
and the bond together, and, where the date of the 
writ showed that it was issued after the bond was 
filed, the attachment was valid, notwithstanding the 
recital in the bond4#2 On the other hand, it has 
been held that an attachment was fatally defective 
where the attachment and bond were dated on the 
same day and the bond recited that on that day 
plaintiff had first issued or obtained the attach- 
ment.41 


In the absence of a statute to the contrary, the 
fact that the undertaking was executed prior to the 
date on which the complaint was filed does not 
render the attachment void.*4 


§ 147. Form and Requisites 


An attachment bond should conform, at least sub- 
stantially, to statutory requirements as to ite form and 
contents. 

A statute requiring an attachment bond neces- 
sarily describes the kind of bond required in many 
of its particulars It should be consulted and close- 
ly followed,4® and a failure to comply with its re- 
quirements is fatal to the attachment,*4 unless the 
omission or departure is only as to a requirement 
which 1s not jurisdictional or mandatory, and, there- 
fore, constitutes a mere irregularity which may be 
cured or waived.‘5 
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A substantial compliance with the requirements 
of the statute 1s sufficient to uphold the bond, even 
though the exact words of the statute are not fol- 
lowed;46 and mere clerical errors are not fatal, 
but may be disregarded or corrected where it 1s 
apparent that the purpose of the statute has been 
substantially fulfilled? = ee a oy) 


The sufficiency of an attachment bond is not to 
be tested by whether the surety might eventually 
be held liable, but whether the precedent conditions 
prescribed by law, and without which the attach- 
ment cannot stand, have been fulfilled.£& 


The statutory form, where one is prescribed, 
should be followed, because it is always sufficient,*9 
and it is sometimes regarded as not only correct 
but necessary to pursue the form given by the stat- 
ute.50 No recital which is not plainly required 
by the statute need be inserted,5! although a recital 
beyond the statutory requirement may not render 
the bond or undertaking void.52 


Aside from the statutory requirements no particu- 
lar form of bond need be followed, but it 1s suffi- 
cient 1f the intention to become bound in the man- 
ner and to the extent required be adequately ex- 
pressed.53 Accordingly it has been held not a suf- 
ficient ground of objection that the bond contains 
interlineations and erasures,°* that the condition 


4. Summers v. Glancey, 8 Blackf 
(Ind) 361. 


41. Hucheson v. Rose, 2 AK Marsh. 
(Ky) 349 


42. Booth v. Heberlie, 2 P (24) 1108, 
137 Or 354 


43. Eimbrell v Heffner, 161 SHB 
175, 168 SC 85, 80 ALR 691— 
6 CJ. p 163 note 62 


forms of attachment bonds in 
whole, in part, or in substance —Jan- 
sen v. Mundt, 30 NW 658, 20 Neb. 
320—6 CJ. p 168 note 61. 


Statute not impliedly repealed 

A statute providing the general re- 
quirements of attachment bonds 1s 
not repealed by a subsequent statute 
relating to fiduciaries therein de- 
ecribed, which description 1s follow- 
ed by an “zn general” clause, under 
the familar rule of construction 
that, where there 1s 1n the same stat- 
ute a particular enactment, and also 
@ general one which, 1n its most com- 
prehensive sense, would include what 
is embraced in the former, the par- 
ticular enactment must be operative, 
and the general enactment must be 
taken to affect only such cases with- 
in its general language as are not 
within the provisions of the partic- 
ular enactment.—Tri-State Motor 


Corporation v Standard Steel Car 
Co, 51 AppDC 109, 276 F 681. 


44. WFWreudenthal v Schulman, 17 Pa. 
Co 282—6 C.J p 1638 note 68. 

45. Gordon v Kerr, (Idaho) 21 P 
(2d) 930—6 CJ p 168 note 64 
46. Wolf v Zentz, 5 Pa Dist. & Co 

276—6 CJ. p 164 note 69, 


Bond held sufficient 
The expression in an attachment 


plusage and supplying omissions, 
does not apply to such a case where 
the question 1s not as to the eventual 
hability of parties to such bonds aft- 
er they have accomplished their pur- 
pose, but whether the conditions 
precedent prescribed by law and es- 
sential to the maintenance of the at- 
tachment have been strictly complied 
with Such compliance cannot be 
eked out by presumptions and impli- 


bond “conditioned that plaintiffs pros- cations or by collateral evidence "— 


ecute their said suit to effect” 1s the 
legal equivalent of the statutory ex- 
pression “conditioned that plaintiffs 
will prosecute their suit to eftect "— 
Laird v. Willams & Chastain, (Tex 
Civ App) 18 SW (2d) 944. 


47. Laird v Wilhams & Chastain, 
supra—6 CJ p 164 note 70. 


4 stakes in gTammar or misuse of 
words will not vitiate an attachment 
bond, where the intention and mean- 
ing are reasonably clear—Laird v 
Williams & Chastain, (Tex Civ App ) 
13 S W (2d) 944 


48. Lehman v Broussard, 13 So. 504, 
45 LaAnn 846 


Usual rule not applicable 

“The principle that judicial bonds 
are to be construed by the law under 
which they are given, rejecting sur- 
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Lehman v Broussard, 12 So. 504, 43 
LaAnn 346 


49. Singleton v Wofford, 4 IIL &76-— 
6 CJ p 164 note 65 


50. Amos vy. Allnutt, 10 Mias 215 


51. Ala—Harris vy. Clupp, Munor 
328 

Ili—Love v. Fairfield, 10 Ill 303 

Miss —Bosbyshell v. Emanuel, 320 
Miss 63—Proskey v. West, 16 
Miss. 711. 

Tenn.—tI.ucky v. Miller, 8 Yerg 90. 

52. Beardsley Land & Investment 
Co v Superior Court in and for 
Los Angeles County, 286 P 908, 104 
CalApp 255—6 CJ. p 164 note 68. 

53. Conklin vy. Dutcher, 5 How Pr 
6 CJ. p 166 note 79. 

&& Simon v. Johnson, 7 Kulp (Pa) 
166. 
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is written below the signatures of the obligors ,55 
that matiers of inducement are misrecited ,5¢ that 
the place of execution 1s omitted 57 or that the 
name of a surety,58 or of the principal,59 or of 
one of them, is omitted from the body of the bond 60 


The bond is fatally defective if its terms are 
not such as to show an intention to become bound 
according to the statute and on account of the 1s- 
sue and levy of the particular attachment,®! as 
where the description 1s of a court other than the 
one where the proceedings are had,®? or of par- 
ties other than the parties to the suit pending in 
which the attachment is sought,6? or where the 
bond 1s signed in blank.64 


While an attachment bond should contain recitals 
which unmustakably identify 1t with the other pro- 
ceedings in the suit,65 in the absence of a statute 
making such a recital mandatory, it has been held 
that a failure to describe the proceedings®® or the 
property to be attached6? in the bond is not fatal 


Where there are two or more plaintiffs, the plural 
form should be used in expressing the conditions 
of the bond,®8 and it has been held that a bond 
by joint plaintiffs conditioned that “he” will pay 
all such damages and costs as shall be adjudged 
against “him” if the attachment sued out by “him” 
shall prove wrongful will not support a joint at- 
tachment 69 


Under a practice of referring to the specific stat- 
ute under which a bond is given, in view of the 
rule in respect of the operation and effect of amend- 
ments to statutes, as discussed in the title Statutes 
§ 384 [59 C.J. p 1097 note 26], that the amend- 
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ment becomes a part of the original statute as if 
it had always been contained therein, a reference 
to the general statute 1s sufficient without specific 
reference to existing amendments.70 Where a bond 
recites that it is given under a certain statute, 
which statute relates to justices’ courts, whereas 
the cause 1s pending in a district court and the 
bond 1s entitled as of such court and filed there- 
in, the defect 1s not fatal, but the bond is subject 
to amendment 71 


Caption. A bond for an attachment need not 
state m the caption the county where executed,7? 
nor is it fatally defective because it omits from 
the caption the name of one of several defend: 
ants, 73 


Date. Unless required by statute, a failure to 
date the bond will not be fatal to its sufficiency,74 
since the bond takes effect from the date of its 
filing 76 

Naming court. The bond should name the court 
m which the suit 1s brought;76 but an omission in 
this respect has been held not to be a fatal de- 
fect.77 Likewise, a misrecital as to the term of 
the court to which the attachment is returnable is 
not fatal to the attachment, particularly where it 
18 provided that the statute 1s to be most liberally 
construed for the benefit of creditors.78 


§ 148, —— Liability on Bond Not in Con- 
formity to Statute 


The suretlese may be Ilable on an attachment bond 
as a common-law bond, even though it Is not In con- 
formity with the statute, if it Is not so defective as to 
be void. 


70. Bothwell vy. Keefer, (Idaho) 27 


55. Melvin v. General Shields, 15 
Ark 207. 

56. Ala—Adler v. Potter, 
571 

Miss —Houston v. Belcher, 20 Miss 
514. 


57. Aultman vy. Smyth, 
App) 48 SW. 933. 


58. Ala—McLean vy Wright, 85 So 
45, 187 Ala 644, 97 AMSR 67 

N Y —Williams v Barnaman, 19 Abb 
Pr. 69. 

Ohio —McLain v. Simimgton, 37 Ohio 
St 484 


58. Walbridge v. Spalding, 1 Dougl 
(Mich) 451—6 CJ p 165 note 87 


60. Munzenhermer vy Manhattan 
Cloak, ete, Co, 15 SW 389, 79 
Tex 318 


61l. Huisler v. Carr, 34 Cal 641—6 C 
J. p 164 note 72 


6@ Bonner v. Brown, 
$84, 


63. Tex—Schrmmpf v. McArdle, 13 
Tex 868. 


57 Ala 


(Tex Civ 


10 La Ann 


Va—Jones v Anderson, 7 Leigh (34 
Va) 308 
64 Boydv Boyd, 11 SCL 125—6C 
J p 164 note 75 
Blank unsigned bond is insufficient 
to support an attachment —Higgins 
v Gosden, (Ga App) 185 SH 574 


65. Hann v Ruse, 36 La Ann 725— 
6 CI p 166 note 93 


66. Fla—West v Woolfolk, 21 Fla 
189 

Tll—Lawver v Langhans, 85 Ill 138 

Miss —Steamboat General Worth v 
Hopkins, 30 Misa 703 

6 CJ p 165 note 8&4 


67. Tll—Lawver v Langhans, 86 Ill 
138 

Mass —Berry v Wasserman, 61 N B 
223, 179 Masa 537 

6 CJ p 168 note 64 [b]. 


68. Laird v Wilhams & Chastain, 
(Tex Civ App) 13 SW (2d) 944 


69. Solinskey v Young, (Tex meee 
17 SW 1083—Winn v_ Sloan, 
White & WCiv Caz CtApp. § ide 
—§ CJ p 164 note 76. 
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P (2d) 65. 

71. Gordon v. Kerr, 
(3d) 930 

72. Aultman, etc, Co v. Smyth, (Tex. 
Civ App) 483 8 W 982. 


73 Zenith Bathing Pavillon v Fair 
Oaks S S Corporation, 207 N.YS 
306, 211 AppDiv 492, reversed on 
other grounds 148 NB 532, 240 N. 
Y 307 

74. Ky—Plumpton v. Cook, 2 AK. 
Marsh 450—Conner vy. Clarke, 10 
Ky L 38568 

Mo —Clafiin v. Hoover, 20 Mo.App. 
314 

75. Claflin v Hoover, supra 

76. Lawrence v Yeatman, 8 Tl 15— 
6@CJ p 166 note 90 

77. Ill—Singleton v. Wofford, 4 TIL 
576 

La—Standard Cotton Seed O11 Co. v. 
Mathison, 17 So. 2651, 47 La Ann. 


(Idaho) 21 P. 


78. Houston vy. Belcher, 20 Miss. 614 


§ 148 


A bond to procure an attachment may be upheld 
as a voluntary common-law obligation, although the 
statute has not been complied with, and it will be 
enforced on condition broken according to its terms, 
if it 1s not contrary to an express statute or to 
public policy or morality, has not been exacted 
without authority of law, and 1s not otherwise of 
such a character or form as to be utterly void,’? 
if it is not contrary to an express statute or to 
public policy or morality,8® and 1s not otherwise 
of such a character or form as to be utterly void 81 
This rule applies to afford security to the extent 
of the injury done, although the attachment has 
been discharged because of the defect in the bond &? 


§ 149. Amount 


a. Amount fixed by statute 
b. Stating amount in bond 


a. Amount Fixed by Statute 
The penalty of an attachment bond should be In 
the amount required by statute. 


The amount of the bond is usually regulated by 
statute, and, where it 1s so fixed as, for example, 
with reference to the amount of the claim or the 
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not be supported by a bond in a less sum than 
that designated in the statute requiring 1t,®? al- 
though a bond supported by an amount greater 
than that required by statute is unobjectionable.® 
It is frequently held under the statutes, however, 
that the court obtains jurisdiction of the cause not- 
withstanding the amount of the bond 1s insuffi- 
cient,85 and that the defect may be cured by amend- 
ment, as will be considered in section 159, o1 by 
the filing of new or additional security, as will be 
discussed in section 161. It has also been held 
that a judgment in an attachment suit is not ren- 
dered void where the penalty of the bond 1s insuf- 
ficient 86 


Where the statute prescribes the amount in which 
the bond must be made, it 1s not within the dis- 
cretion of the court to permit the filing of a bond 
for a smaller amount.8?7 Where, however, the 
statute so provides, the amount of the bond lies 
within the discretion of the court,88 or of the clerk 
of the court,89 sometimes within certain fixed lim- 
its,99 and, where the amount of the bond has been 
fixed by the clerk in his discretion, any insuffi- 
ciency in amount will not be ground for discharging 


value of the property attached, an 


79. Eckman vy. Hammond, 48 NW 
897, 27 Neb 611—6 CJ. p 165 note 
77. 

60. Morgan v Menzies, 60 Cal 341— 
6CJ pi1665 note 77 [bj 

81. Perminter v McDaniel, 19 SCL 
267,26 Am.D 179—€ C.J p 165 note 
77 [ce]. 

8% Md—McLuckie v. Williams, 13 
A 1,68 Md 262 

NY¥—cCorbit v. Nicoll, 12 N Y.Civ 
Proc. 336. 


&% Corbyn v. Specification Motor 
O11 System of Oklahoma City, 33 P 
(2d) 726, 168 Okl 203—6 CJ p 165 
notes 94, 95, p 166 notes 96—1 


When debt not due 

(1) Where plaintiff, in an action to 
recover a debt not due, with an at- 
tachment on real estate, did not g.ve 
an undertaking conditioned in three 
times the amount of the demand, de- 
fendants’ motion to vacate the judg- 
ment for plaintiff and pending pro- 
ceedings to enforce 1t was properly 
granted—I L. Lamm Co v. Peaks, 
156 NW 194, 162 Wis. 289. 


(2) An attachment creditor cannot 
claim that by disaffirming an express 
contract of sale of goods on aixty 
days’ time, which had not elapsed, 
induced by the false representations 
of the buyer, the demand was con- 
verted into a claim ex delicto, and 
that he has waived the tort, and sues 
on an implied contract for money 
due, so as to ¢vade a statute provid- 
ing that, where the debt 1s not due, 
the attachment bond shall be cond.- 


attachment can- 


tioned at three times the amount de- 
manded —Lederer v. Rosenthal, 74 N 
W 971, 99 Wis, 235. 


84. Wigmore v Buell, 64 P 600, 122 
Cal 144—6 CJ p 166 note 2 


85. La—Yates v Tessier, 5 La App 
214—Citizens Bank vy. Hudson, & 
LaApp 194. 

8.D.—Charles Mix County Bank v. 
Calta, 189 NW. 6527, 45 SD 664. 


Case trausferred to equity 

In actions against a nonresident on 
judgments rendered in another atate, 
2) which attachments were issued 
against land within the state alleged 
to have been transferred to defend- 
ant’s niece to defeat creditors, and 
in which the niece intervened and the 
Causes were transferred to the chan- 
cery court, where they were tried as 
suits to recover @ secret trust to de- 
fraud creditors, and ls pendens no- 
tices were filed, the fact that the at- 
tachment bonds were not conditioned 
as required by statute, did not de- 
feat the jurisdiction of the court — 
Hurley v. Bryan, 254 SW. 694, 160 
Ark 277. 


86. Collins vy. Southern Finance Cor- 
poration, (Ga App) 180 SH 744. 


87. Fisher v. Snyder, (DC Tex) 27 
F (3d) 688—6 CJ p 167 note 7. 


83. Prevost v. Post, 178 SH 628, 172 
SC 228—6 CJ. p 167 note 8, 
Unliguidated claim 
(1) Under the Texas statute the 
amount of the bond for attachment 
on an unliquidated demand is com- 
mitted to the judge’s discretion.— 
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the attachment.92 


Fisher v Snyder, (DC Tex) 27 KF 
(2d) 538 

(2) Where, however, the demand 
is liquidated, the court 1s not vested 
with a discretion in fixing the amount 
of the bond —Massman v Snyder, (C. 
CA Tex) 87 F (2d) 836, affirming (D. 
C) 27 F (2a) 642—Fisher vy. Snyder, 
supra 


$9. Idaho—-Gordon v. Kerr, 21 P. 
(2d) 980 

Ky —Darnell v Johnston, 372 SW. 
881, 209 Ky 95 

6 CJ p 167 note 9 


90. Prevost v Post,173 SH 628, 172 
SC. 238—J W Copeland Co v. 
Brown, 87 SH 1002, 108 8.c. 177— 
6 C.J p 167 note 10. 


in Idaho, “this court has held that 
the clerk has a large discretion in 
fixing the amount of the undertak- 
ing, and advises that the amount so 
fixed should not be less than the 
amount of the claim sued for.”—Gor- 
don v Kerr, 21 P (2d) 930, 931—6 C. 
J. p 167 note 10 [a] (2) 


91. Gordon v. Eerr, supra. 


Bule stated 

“As long as the undertaking pro- 
vides the conditions required by the 
statute, the mere fact that it does 
not provide a penalty equal to the 
claim sued for is not a ground for 
discharging the attachment. Had the 
Legislature intended that to author- 
1Z6 an attachment a bond should be 
given for a specific sum, it would 
have so provided.”"—Ross v. Gold 
Ridge Mining Co., 95 P. 821, 825, 14 


7 C.J.S. 


Where the statute requires a bond sufficient to 
indemnify defendant for any loss sustained by 
wrongful attachment, it has been held that the 
mere fact that it is given for a sum certain will 
not invalidate the attachment where the penalty 
18 apparently ample, and defendant advances no 
proof that the amount is insufficient ,9? but there 
18 also authority to the effect that such attachment, 
and bond therefor, is absolutely void 98 


Under a statute providing that the order of at- 
tachment shall not issue until a bond has been 
executed to the effect that plaintiff pay to defend- 
ant all damages which he may sustain by reason 
of the attachment, 1f the order be wrongfully ob- 
tained, not exceeding double the amount of plain- 
tiff’s claim, a bond for a sum less than doubie the 
amount claimed 1s sufficient, provided :t 1s in a sum 
large enough to secure defendant from loss 94 


Under a statute providing that plaintiff must file 
a bond in a penalty at least double the value of 
the property sought to be attached, and where the 
statute also requires the sheriff to levy a writ of 
attachment on property fifty per cent greater in 
value than the amount stated 1n the petition under 
oath to be due, the amount for which the bond 
should be given is three times the sum alleged in 
the petition to be due.®5 


Costs, attorney's fees and interest. Where at- 
torney’s fees are included in the amount claimed, 
and are recoverable, they cannot be omitted in de- 
termining the amount of the bond, where the 
amount of the bond is fixed, under the statute, 
with reference to the amount claimed 96 Where, 
however, the petition prays for attorney’s fees, 
which could not be lawfully included in the suit, a 
bond computed on the amount claimed, excluding 
such fees, is sufficient.97 
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It has also been held that defendant’s attorney’s 
fees in defending the action should be included in 
the bond given by plaintiff in attachment to secure 
defendant from loss in the event plaintiff fails to 
recover,?@ 


In the absence of a statute to the contrary, costs 
of the suit which may accrue on plaintiff’s claim 
during litigation are not to be considered in fixing 
the amount of a bond in an attachment proceeding 
before judgment 99 


on 


h 
Under statutes fixing the amount of the Lond by 
reference to the amount claimed to be due, if a 
sum 1s stated to be due besides interest, leaving 
the amount due as interest to be ascertained in the 
future, bond need not be given for the amount 
which might be found to be due as interest! If, 
however, interest is included in the sum claimed to 
be due, under such statutes, bond must be given for 
the amount claimed as interest as well as for the 
amount claimed as the principal sum.2 Where the 
bond 1s insufficient to cover interest, it has been 
held that the attachment will be upheld only as 
to the principal® Interest to accrue in the future 
should not be considered 1n determining the amount 
of the bond or undertaking, as the amount of such 
interest cannot be definitely determined.4 A mis- 
calculation in the amount of interest due, so that 
the bond lacks a trifle of being in the amount re- 
quired by the statute, has been held not to be 
fatal 5 


Minor deficiencies. While it has been held, since 
the issuance of the writ 1s an ex parte proceeding, 
that small deviations in the bond from the amount 
required by the statute are fatal,6 and while the 
maxim, De minimis non curat lex, must be re- 
stricted to deficiencies too insignificant for consid- 
eration,’ minor deficiencies in the amount of the 


Idaho 687, quoted in Gordon v Kerr,]90. Rhodes vy Bowling Green White 


(Idaho) 21 P.(2d) 980, 931 

o@. Ark.—Hurley v. Bryan, 254 8 W 
694, 160 Ark 277. 

Ky.—Sutton v. Perkins, 11 Ky Op. 76. 

9% Esler v. Carr, 34 Cal. 641. 


94 Darnell v. Johnston, 272 SW. 
$81, 309 Ky. 95. 


96. Griffith v. Milwaukee Harvester 
Co., 61 NW. 248, 92 Iowa 684, 54 
AmSR. 5673—6 CJ. p 166 note 99 
[a]. 

96. Panhandle Nat. Bank v. Still, 19 
Sw. 479, 84 Tex 889. 


97. Aultman, Miller & Co v. Smyth, 
(Tex.Civ App) 43 8.W. 982. 


96. M.J Brandenstein & Co. v. Cas- 
tano, (DCN.Y.) 288 F. 843. 


Stone Co. of Kentucky, 48 App.D.C 
298 
1. Ga—Saulter v Butler, 10 Ga 510. 
Lea—Pope v Hunter, 13 La 3806. 
Va—Smith v. Pearce, Gilm (21 Va) 
84—-Smith v. Pearce, 6 Munf (20 
Va) 685 


@ Red Cross Lumber Co v. Frank I 
Abbott Lumber Co, 71 So 191, 138 
La 1083—Planters’ Bank v. Byrne, 
8 La Ann. 687—6 CJ p 166 note 1 
[ad] (4) 

&% Ky—RMcDaniel v. Sappington, 
Hard 94 

La—Fellows v. Dickens, §& La.Ann 
181. 

4 DC—Rhodes vy. Bowling Green 
White Stone Co. of Kentucky, 43 
App Dc. 298. 
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N.D.—Hemmi v Grover, 
661, 18 N.D 578. 


& Driscoll v Kelly, 4 Ohio 8 & G 
P, 124, 6 Ohio NP. 248. 


@ Marnine v Murphy, 8 Ind 273. 


7. na Loumians 

(1) “If the maxim de minimis is 
applicable to an attachment bond, 1t 
must be restricted to a deficiency too 
insignificant for consideration "-—Red 
Cross Lumber Co v. Frank I Abbott 
Lumber Co, 71 So. 191, 198, 188 La. 
1082-—~Yale vy. Cole, 81 LeAnn. 687. 


(2) A deficiency of seventeen dol- 
lars and ten cents in a bond for sev- 
en thousand, two hundred and mxty 
dollars and five cents is not insignifi- 
cant, and the rule of de minimis will 
not cure such defect in the bond— 


120 NW. 
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bond or undertaking, which are insignificant when 
compared with the amount for which it is given, 
may be disregarded under the maxim.® Even if 
the maxim, De mmumis non curat lex, is not ap- 
plicable to a slight deficiency m the bond, such a 
case falls within the purview of a statute provid- 
ing that a substantial compliance shall be sufi- 
cient in applications for attachment.® 


Partnership property. Where partnership prop- 
erty 18 attached for the debt of a partner, under 
a statute requiring the bond to be in double the 
value of the property attached, the penalty of the 
bond may be based on the value of defendant’s in- 
terest rather than the value of the property 10 


Showing os to amount clauned. The bond need 
not recite the amount claimed, so as to show that 
it is given in a sufficient amount with reference 
to the sum claimed according to the statute,!1 and 
a misrecital of the amount will not invalidate the 
bond, 1f the true amount, as alleged in the affidavit, 
shows the bond to be in the proper amount 14 


Subsequeni statutes. It is obvious that a bond, 
sufficient in amount when executed, will not be ren- 
dered insufficient by a subsequent statute mcreasing 
the amount required before an attachment will 
issue.13 

Remititur. An attachment bond insufficient in 
amount cannot be made good by a subsequent re- 
mittitur of a part of plaintiff’s clazm.14 


b. Stating Amount in Bond 


Ordinarily an attachment bond 
amount of the penalty thereof. 


Ordinarily the bond must state the amount of 
the penalty, and several courts have considered 
that a bond in which no amount is stated 1s fatally 
defective 15 On the other hand, it has also been 


should state the 
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held that an attachment undertaking conditioned 
that plaintiff would pay all costs which might be 
awarded to defendant, and all damages which he 
might sustain by reason of such attachment, leav- 
ing the amount of the penalty blank, and contain- 
ing all other conditions required by law, was suffi- 
cient to give the court jurisdiction, and sustain the 
attachment, since, by the failure to fix the maxi- 
mum amount for which the sureties were to be 
liable in the undertaking, they bound themselves 
in an unlimited amount.16 


§ 150. Conditions 


An attachment bond should contain the statutory 
conditions. 

The purpose of a statute requiring an attachment 
bond 1s to give security to the attachment debtor, 
on which recovery may be had in the event dam- 
ages are sustained by reason of the attachment.1? 
Since attachment is a statutory proceeding, the 
bond should contain the statutory conditions.18 A 
condition, “to prosecute with effect,” means to 
prosecute with diligence according to law.19 <A 
condition duly to prosecute the proceedings in at- 
tachment 1s simply a condition to prosecute the 
attachment proceedings to a final judgment. Such 
a condition 1s not the same as a condition to pros- 
ecute without delay or diligently to prosecute.20 


The sureties’ lability on the conditions in the 
bond will be hereinafter considered in section 163. 


§ 151. Obligee 


The bond should be payable to the person designated 

by statute. 
The bond must run to the obligee designated by 
the statute 21 Ordinarily the bond should be made 
payable to the person whose property is sought to 


Red Cross Lumber Co v Frank L 
Abbott Lumber Co, supra. 

(3) A deficiency of less than one 
dollar in the amount of an attach- 
ment bond will be cured by the rule 
de minimis—Bodet v. Nibourel, 35 
LaAnn 499. 


& Aldrich vy Columbia R Co, 64 P. 
455, 39 Or 263 

& Pharr v Dstey Piano, etc, Co., 
66 SE 618, 7 Ga.App 262 

10. Stewart v. Hunter, 1 Handy 23, 
12 Ohio Dec (Reprint) 6 

aL. Strong v. Lake Wer Chautau- 
qua, etc, Assoc, 6 So 882, 25 Fla. 
765—6 CJ p 166 note 97 [a] 

12. Wigmore v. Buell, 54 P. 600, 122 
Cal. 144—6 C.J. p 166 note 4. 

a3. Jones v. Johnson, 185 P. 1082, 77 
Qkl 14, 


24 Red Cross Lumber Co, v, Frank 


I Abbott Lumber Co, 71 So 191, 
188 La 1082. 


15. Ala.—Copeland v. Cunningham, 
68 Ala 394 

Ind —Louisville, etc, R Co v Lake, 
82 NE 6590, 5 Ind App 4650. 

La—Lehman v. Broussard, 12 So. 
504, 45 LaAnn 3846. 

SC.—Boyd v. Boyd, 11 SCL. 135. 


16. Bratton v. McReynolds, 266 P 
$1, 125 Kan. 665—6 CJ. p 167 note 
6 


In Commenting on Louusville, etc, 
R Co v. Lake, 38 NE. 590, 5 Ind 
App 4650, the court said “The court 
held the bond did not comply with 
the statute providing for a penalty in 
at least double the amount of plain- 
tiff’s claim, was no bond at all, and 
the court did not acquire jurisdiction 
of a nonresident defendant who did 
not appear and against whom judg- 
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ment was taken by default. There 
are other authorities to the same ef- 
fect They reveal the slavery of 
substance to the imperious old mas- 
ter, form, and are disapproved "— 
Bratton v McReynolds, 266 P. 81, 32, 
125 Kan 665 


17. Gordon vy. Kerr, (Idaho) 21 P. 
(2d) 930 


18 Hurley v. Bryan, 254 S.W. 694, 
160 Ark. 277. 


19. Kahn v. Herman, 3 Ga. 266. 


20. Waring v. Fletcher, 58 NE 203, 
152 Ind 620 


Pa ee v. Bryars, 58 Als. 
eee v. Alstrom, 38 La Ann. 
07. 
Tex—Gray v. Steedman, 63 Tex 95— 
Archenhold vy. B C Evans Co, 23 
SW. 795, 11 TexCiv App. 138. 


7 C.J.S. 


be attached, that is, defendant,22 and, where the 
statute requires that it must be made payable to 
defendant, a failure to name defendant2® or de- 
scribe him as defendant,*4 has been held to be 
fatal. On the other hand, under a statute requir- 
ing a bond payable to defendant, a designation of 
one defendant solely by the phrase “et al.” was 
held to bind the obligor to such defendant in an 
action on the bond,#5 and a desienation of defend- 
ant in the bond as “deft.” was sufficient.26 


Where there are several defendants, but the prop- 
erty of one only is attached, a bond to such de- 
fendant alone is proper and sufficient,*7 although 
it has also been held that, where all the defendants 
are jointly interested, the bond may be given to 
all, although the property of one only is attached.28 


Where the attachment is against a partnership, 
the bond should be given to all the members of the 
firm and not merely to one,*9 but should not run 
to the firm in the firm name ®0 


Where the statute does not require the bond or 
undertaking to run to defendant, a bond given to 
the state instead of defendant is sufficient,®! and, 
under a statute requiring a bond running to the 
state for the use of the owners of the property 
attached, if the state is made obligee, the owners 
need not be named or referred to in the bond.®2 


Where the bond is to be made payable to the 
clerk of the court, a bond made payable to the clerk, 
naming him, and his successors in office is sufh- 
cient, and the bond is not invalidated by the fact 
that the clerk named has ceased to be clerk and 
has been succeeded by another 8% 


22 La—Hann v Ruse, 35 La Ann 
726 

Tenn —Renkert v. Hlhott, 11 Lea 235 

6 CJ p 168 note 19 
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30. Gray v Steedman, 63 Tex 85— 
6 CJ p 168 note 26. 


Sl. Taaffe v Rosenthal, 7 Cal 514 
—§ CJ p 168 note 19 [h]. 
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§ 152. Obligor 


The bond must be sufficiently definite to designate 
the obligor. 

Although the obligor should properly be named 
in the bond, a designation of him as “plff,” 1n- 
stead of inserting his name, has been held suffi- 
cient.84 


§ 153. Sureties 


a. In general 
b. Competcacy 
ce. Sufficiency 


a. In General 


Statutory requirements In regard to the sureties on 
the bond must be met. 

Where statutes require that an attachment bond 
be entered into with one or more sufficient sure- 
ties, on failure of the sureties to become parties 
to and sign the same the bond is rendered insuffi- 
cient,25 but the name of the surety need not appear 
in the body of the bond where he has signed it.8¢ 


Joi? oblsgation. An attachment bond is suffi- 
cient, although the sureties signed as joint, and not 
as joint and several, obligors, where the statute 
does not specifically require that the obligation shall 
be several.37 


Number. If the statute does not specify any 
number of sureties, a single surety, whose solvency 
and material possessions are satisfactory, is sufh- 
cient ;88 but, 1f the statute requires a specified num- 
ber of sureties, less than that number will not sup- 
port an attachment, no matter how responsible those 
executing the bond may be.?9 


ties do not appear in the body of the 
attachment bond, but the bond binds 
“the undersigned,” all the signers are 
included in the obligation assumed — 
First Nat. Bank of Gallatm v Wal- 


23. Schrimpf v. McArdle, 13 Tex 
368 


#4. Rohrbough v. Leopold, 4 SW 
460, 68 Tex 254, 


26. Renkert v. 
(Tenn.) 235. 


26. Finney v. Moore, 74 P. 866, 9 
Idaho 284, 


27. Bridges v. Center First Nat 
Bank, 105 SW 1018, 47 Tex Civ. 
App 454—6 CJ. p 168 notes 19 [c], 
22. 

28. Ala—Hadley v. Bryars, 58 Ala 
139. 

Ky —Voorheis v. Hitting, 22 SW. 80, 
15 KyL 161 

Tex —Sloo v. Powell, Dall. 467. 

6 C.J p 168 note 28 

29. DeCaussey v Banly, 67 Tex 665 
— § CJ p 168 note 24 


Elliott, il1 Lea 


32. Wilson v Shapiro, 12 PaCo 466 
—€ CJ. p 168 note 21 [a] 


33. Scooler v. Alstrom, 88 Le.Ann. 
907 


™% Finney v. Moore, 74 P. 866, 9 
Idaho 284 


35. Cal—Alexander ov. Superior 
Court 1n and for Los Angeles Coun- 
ty, 266 P. 993, 91 CalApp 812 

Neb—Vanburg v. Mauel, 269 NW. 
626 

N D—Golden Valley County v Cur- 
tin, 208 NW 189, 52 ND 872. 

6 CJ p 170 note 38. 


36. McLain v Simington, 87 Ohio 8t. 
484. 


Bond binding “the undersigned” 
Where the names of all the sure- 
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lace, (TexCiv.App) 65 SW 892 


Signing as “securities” where not 
named in bond 
Where persons not named in the 
body of an attachment bond sign the 
instrument, describing themselves as 
“securities,” their intent to bind 
themselves as sureties to the bond 
cannot be doubted —Furst Nat Bank 
of Gallatn v. Wallace, (Tex Civ. 
App) 65 SW 392 


37. Baars v Gordon, 21 Fla. 25— 
6 CJ p 170 note 39 


38. Elliott v. Stevens, 10 Iowa 418 
— § CJ. p 171 note 46 


390. Lehmann v Steffey, 18 Pa Dist. 
& Co 574—McDougal v. McGee, 1i 
Pa Dist 500—6 CJ. p 171 note 47. 


§ 153 
b. Competency 


Any person ts competent as a surety who Is legally 
able to enter Into a binding contract of suretyship with 
the parties to the attachment bond. 

Any person may be surety on an attachment bond 
who possesses the capacity to contract and who is 
not otherwise disqualified from becoming such sure- 
ty by statute or rule of court#? or by the fact 
that he 1s already bound as principal.44 An off- 
cer of the corporation 18 a competent surety on 
the corporation’s attachment bond,#2 but, where a 
partnership is principal on an attachment bond, a 
member of the partnership 1s incompetent as a 
surety thereon43 Under a statute requiring a 
written undertaking on the part of plamtff with 
sufficient sureties, 1t is essential that some person 
or persons other than plaintiff shall join as surety 
or sureties, and an undertaking signed only by 
plaintiff 1s insuffictent.44 

Attorney as surety. In accordance with the gener- 
al rules governing the disabilities of an attorney, as 
discussed in the title Attorney and Client § 45, in 
the absence of a statute to the contrary, an attorney 
at law may properly become a surety on his client’s 
attachment bond.45 Jt has also been held that an 
attachment bond, although signed by an attorney at 
Jaw as security, when the statute prohibits an at- 
torney from becoming a surety, is valid, at least 
where the clerk has approved it.46 


Residence. Where personal sureties are accept- 
ed, the officer should require that they be residents 
of the state, so that the court may have jurisdic- 
tion over them,‘? and, where the statute requires 
“good and sufficient” sureties, nonresident sureties 
are not competent.“ Where the statute expressly 
requires resident sureties, a failure to comply there- 
with invalidates the bond and the proceedings re- 
gardless of the property qualifications of the non- 
resident surety or sureties.49 


In the absence of a statute so requirmg, the sure- 


4. Ga—Levin v American Furni- 44. Cal—Alexander iy, 


ture Co, 66 SH 888, 188 Ga 670. 
Ind—Abbott v Zeigler, 9 Ind 511. 
6 CJ. p 170 note 40. 


42—6 CJ. p 171 note 41 
Bond held sufficient as executed by 


client sureties—Gable v. Brooks, 48 
Bid. 108, 


42 La—Willer & Kern v. Webb, 4 


LaAnp 669 172 SC. 228. 


Tex.—Laning v. Iron City Nat Bank, |48 Caldwell v. Lamkin, 83S W 316, 
13 Tex Civ.App. 29. 


“©. Singer Mfg Co y. Mason, (CC 
Kan) 22 FCasNo13,908, & Dull 
488—6 CJ. p 171 notez 48, 49. 


(Civ.App ) 86 S.W 481. 


4% H C Copeland & Co. v Monroe, 
85 SH. 789, 16 Ga App 586—6 CJ 
2 171 note 41 [b]. 
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Court in and for Los Angeles Coun- 

ty, 266 P. 998, 91 CalApp 812 fa] 
ND—Golden Valley County v Cur- 
41. Wanamaker v. Bowes, 86 Md. tn, 208 NW. 189, 52 ND 872 
45. Simpson v Knight, 12 Fla 144 

—6 CJ p 170 note 40 [bd], [cl]. 
Principal as principal and with sufi-| #6 Tessier v Crowley, 22 NW 422, 
ee 207—€ C.J. p 170 note 40 
a 


47. Prevost v. Post, 1713 SH 628, 
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ties need not be residents of the county in which 
the attachment is granted 50 

Aitacking competency It has been held that an 
attack on the competency of a surety, as that he 
is a nonresident or an attorney, at least where such 
defect does not appear on the face of the bond, can- 
not be made by motion to quash, but must be raised 
by a plea in abatement 51 


ce. Sufficiency 
The sureties must have assets of the amount and 
kind required by statute. 

The sureties must be possessed of available assets 
of a sufficient amount to satisfy the court or officer 
designated by statute to pass on the sufficiency of the 
bond that they are financially able to meet the obli- 
gation which they have assumed 52 The solvency of 
the sureties is primarily for the approving officcr, 
and, in accepting the bond, he necessarily passes on 
the sufficiency of the security, and the person except- 
ing to it must show that the security 1s insufficient 53 
According to some authority, where there 1s no tes- 
trmony aliunde the bond, the sufficiency of the sure- 
ties will be presumed.54 

In the absence of a statute to the contrary a surety 
need not own real estate 1f he is otherwise compe- 
tent 55 

Collective sufficiency. Unless otherwise provided 
by statute it 1s not necessary that each surety be worth 
the amount of the bond, but st is sufficient that they 
together have property sufficient to satisfy the max~ 
imum penalty of the bond.56 


§ 154. Execution in General 


a In general 
b. By agent 


8. In General 
The bond must be executed In the statutory manner. 
Since attachment 1s a Statutory proceeding, if the 


Superior) 50. Prevost v. Post, 173 SE 628, 


172 SC 228—6 CJ. p 171 nota 48 


Sl. Lundy v. Little, (Tex.Civ.App ) 
227 SW 588. 


52. Lockett v De Neufville, 55 Ga 
454—6 CJ. p 171 note 51 


6S. Reid vy Armour Packing Co, 21 
SH 181, 98 Ga 69e—s C.J. p 171 
note 61 [b] 


5& Lundy v. Luttle, (Tex.Ciy App.) 
227 SW. 638 


55. Austin vy. Latham, 19 La 88. 


66. Wong Sar v. Uehara, 30 Hawaii 
658—6 C.J. p 172 note 51 [da]. 
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statute prescribes the manner in which the bond shall 
be executed, the statutory procedure must be fol- 
lowed. Unless required by statute it is not essen- 
tial that the attachment plaintiff should himself exe- 
cute the bond, it being sufficient if executed by prop-~ 
er sureties 57 but, when the statute requires a bond 
executed by plaintiff, there must be such a bond, and 
execution by any other person will not suffice 58 
Where the statute requires a written undertaking on 
the part of plaintiff, with sufficient surety, it has been 
held that the undertaking must be signed by plain- 
tiff ;59 but, under a similar statute, 1t has also been 
held that a bond executed by persons other than 
plaintiff 1s sufficient, since it 1s not necessary that 
there shall be in the bond a principal obligor to whom 
the other persons obligating themselves in favor of 
defendant shall stand in the relation of sureties.£9 


A partnership may make a bond by its several mem- 
bers to procure an attachment sued out by one mem- 
ber for the firm benefit.61 


Filing. Where the statute so requires, an attach- 
ment bond should be duly filed in the proper of- 
fice. Although a statute provides that no pleading 
shall be considered as filed until the clerk shall make 
a memorandum of the date of filing 1n the appearance 
docket, since an attachment bond 1s not a pleading, 
the failure of the clerk to make a memorandum of 
its filmg will not invalidate the attachment.®4 


In office of clerk of court. Under a statute re- 
quiring an attachment bond to be executed in the 
office of the clerk of court, it is no objection that the 
bond was signed outside the office,*® for the word 
“execute” means “to complete,” and completion of 
a bond 1s giving it effect by delivery; and, therefore, 
a bond which is delivered in the proper office is 
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“executed” in such office for the purposes of the stat- 
ute, 64 
b. By Agent 


(1) In general 
(2) Form of appointment 
(3) Attacking authority 


(1) In General 


Under a permissive statute the bond may be executed 
by an attorney or agent. 


Under a statute providing that a justice, before 
granting an attachment, shall take bond and security 
of the party for whom :t shall be issued, it has been 
held that a bond executed by an agent or attorney as 
obligor to pay costs and damages if judgment shall 
be awarded defendant is insufficient, and that the 
obligor should be the creditor or plaintiff in attach- 
ment.65 Of course, under a statute authorizing a 
bond to be executed by the attaching creditor, his 
agent or attorney, a bond in which an agent or at- 
torney is the obligor 1s sufficient.66 It is, however, 
necessary that the person assuming to execute the 
bond shall have authority from plaintiff to act as 
his agent,67 although plamtiff may accept and ratify 
the bond of an unauthorized agent or other person 
whenever such bond is not jurisdictional,§® at least 
before the issuance of the writ.5? 


Where an agent may execute the bond for his prin- 
cipal, and where the attachment affidavit shows that 
affiant is plaintiffs agent, his signature of plaintiff's 
name on the bond “per” or “by” affiant, without any 
descriptive word as to agency, has been held to be 
a sufficient execution of the bond,70 

It is the duty of a magistrate issuing a warrant of 
attachment to ascertain the authority of the agent 
executing a corporate attachment bond.71 However, 


57. McIntosh v. Hurat, 12 P 647 6 
Mont 287—€6 CJ p 168 note 27. 


5&. Booker v. Smith, 16 8.0. 774, 38 
SC 328s—6 CJ. p 168 note 26, p 
169 note 28. 


59. Summerton Live Stock Co v. 
Harly, 96 SH. 618, 111 SC 154— 
Guckenheimer v. Dryfus, 21 SE 
331, 48 SC 448—Booker v. Smith, 
16 SH 774, 38 SC 228—Wagener 
v. Booker, 9 SH 1066, 31 SC. 875 
—National Hxch. Bank v. Stelling, 
9 SE 1028, 31 SC. 360. 


60. Minn.—Howard v. Manderfield, 
17 NW 946, 31 Minn 337. 

Wis—Shakman vy. Koch, 67 NW. 
9265, 93 Wis. 596. 


@L. McCluny v. Jackson, 6 Gratt. (47 
Va) 96. 


ea. Farmers’ & Merchants’ Bank of 
Aurora v. Welle & Potter, 179 N.W. 
838, 189 Iowa 13132. 


63. Perko v Rock Springs Commer- 
cial Co, 259 P 620, 37 Wyo. 98. 

6& Perko v Rock Springs Commer- 
cial Co, supra 

6. Mantz v Hendley, 2 Hen. & M 
(12 Va) 808 

Competency of attorney to be surety 
on bond see supra § 153 c 


e8. Ga—Greene v Lombard, 126 8. 

H 890, 33 Ga App. 518 
Mich—Walbridge v. Spalding, 1 

Dougl 452 
Pa—Lehmann vy. Steffey, 18 Pa Dist. 

& Co 674. 

6 C.J. p 169 note 30. 

Failure of person executing bond to 
dezcrmbe himself as agent.—Where, 
under a statute requiring the execu- 
tion of the bond by plaintiff himself 
or “by his agent by attorney,” the 
party suing out the attachment de- 


scribed himself in the affidavit as 
agent of plaintiffs, but failed so to 
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describe himself in executing the 
bond, which purported “to have been 
given by him in person,” omitting 
any statement to the effect that he 
was the agent or attorney of plain- 
tiffs, the bond was held fatally defec- 
tive, because it did not appear that 
it was executed by plaintiffs, their 
agent, or attorney—Powell v. Rod- 
erick, 1 PaDist 120—6 CJ. p 169 
note 80 [f] 


67. HBHllott v. Plukart, 6 Pa Co, 161— 
6 CJ p 169 note 81 


6s Pollock v. Murray, 20 So. 816, 
88 Fla 106—6 C.J p 170 note 33. 


69. Kellogg v. Miller, 6 Ark. 468— 
6 CJ. p 170 note 32 [eo]. 


70. Harmon v. Wiggins, (Ga.App.) 
172 SH. 847—Greene v. Lombard, 
126 SH. 890, 38 GaApp 618. 


71. J. W. Copeland Co v. Brown, 
87 SH. 1002, 103 8.C. 177. 
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the agent need not file evidence of his authority to 
execute a bond,72 unless the officer issuing the at- 
tachment requires proof of authority,?8 or until the 
bond 1s attacked by a proper plea or motion.?4 


(2) Form of Appointment 


In the absence of a statute to the contrary, the au- 
thority of an agent to execute an attachment bond In 
the name of his principal must be under seal. 

In accordance with the general rule discussed in 
the title Agency § 27 d (1), that, in order that an 
instrument under seal may be validly executed by 
an agent, the agent’s authority must have been con- 
ferred on him by an instrument of equal dignity, 
in the absence of a statute to the contrary, a power of 
attorney under seal is required to authorize an agent 
to execute an attachment bond in the name of his 
principal 75 However, a bond executed by an agent 
for the obligor, where the agent’s authority is not 
shown to be under seal, although defective, has been 
held not to be a nullity,’76 and, where an undertaking 
in attachment need not be under seal, the name of 
attachment plaintiffs may be signed thereto by 
agents; and an undertaking so signed under author- 
ity of telegrams, which are attached thereto, is suf- 
ficient.77 Under a statute requiring that the bond 
be executed by plaintiff or some one on his behalf, 
it has been held that the authority of the agent to 
execute 1t in the name of plaintiff need not be under 
seal, but may be made orally.78 


Under a statute requiring an attachment bond ex- 
ecuted by plaintiff or his agent, where the bond 1s not 
in plaintiff's name, but is the personal obligation of 
his agent, no power under seal authorizing its exe- 
cution by the agent need be shown.79 
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Form of ratification. The ratification of the exe- 
cution of an attachment bond by an agent should, in 
some jurisdictions, be under seal.80 


(3) Attacking Authority 
The authority of an agent to execute an attachment 
bond is presumed unless it is properly questioned. 


The authority of an agent to execute an attach- 
ment bond will be presumed where it has not been 
denied or questioned by a proper plea.8t Where 
defendant desires to attack the authority of the 
agent to execute such bond, he should file a plea in 
abatement ,82 but, where such authority 1s attacked 
for failure to file the evidence of his authority, this 
objection 1s overcome by filing his power of attor- 
ney.83 


§ 155. Signing and Sealing 
a. In general 
b. Sealing 


a. In General 


The attachment bond must be signed by the obilgor 
or by one qualified to act for him. 


The signing of the attachment bond is one step 
in its execution,8* and the parties who must exe- 
cute the bond, as discussed in the previous section, 
must sign it,®5 although the fact that the surety by 
mistake signed his name to the justification instead 
of to the undertaking itself has been held to be 1m- 
material 86 It may be signed in the partnership name 
where it appears that the obligor is the partnership 87 
The signature of a corporation may be sufficient, 
although typewritten, and it 1s no objection that the 
corporate name alone appears without that of the 
executing agent 88 


72. Moss—Lindner v. Aaron, 6 Miss 
681. 

§SC—J. W Copeland Co v. Brown, 
87 SE. 1002, 108 SC 177—Groll- 
man v. Lipmts, 31 SH 373, 48 
Cc 829 

73. Grollman y. Lipsitz, supra. 

74 Lindner v. Aaron, 6 Muss. 581. 

Attacinng authority see infra § 154 b 
(8). 

76. Fla—Pollock v. Murray, 20 So 
815, 88 Fla 105—Forbes vy. Porter, 
6 So 62, 25 Fla. 363 

Miss—Lindner v Aaron, 6 Miss 681. 

76. Wood v. Squires, 28 Mo 6528 

77. Ferst v. Powers, 86 SH 744, 68 
SC. 898. 

7&. Long v. Goodwin, 5 Pa.Dist. 335 

73. Walbridge v Spalding, 1 Dougl 
(Mich.) 451. 

80. Pollock v. Murray, 20 So. 815, 
88 Fla. 105. 

matiiication of bond 
Although, m Florida, a ratification 


of an attachment bond should be un- 
der seal, 1t seems that the bond of a 
partnership, executed by a member 
thereof, may be ratified by parol — 
Jeffreys v Coleman, 20 Fla. 636— 
Rosas v. Steen, 20 Fla 443. 


Sl. Ala—Jackaon v. Stanley, 8 Ala 
326—Alford v. Johnson, 9 Port 
320 

Towa —Goddard v Cunningham, 6 Io- 
wa 400 

Miss —Spear v. King, 14 Miss 276— 
Lindner vy Aaron, 6 Misa 581 

Tex—Messner v. Lewis, 20 Tex 221 
—Wright v Smith, 19 Tex 297— 
Messner v Hutchins, 17 Tex. 597. 

6 CJ. p 170 note 81 [f]. 


ee Ala.—Alfo1d v. Johnson, 9 Port 

0. 

Tex—Messner vy. Hutchins, 17 Tex 
597. 


Pte —~Tingle v. Brison, 14 W.Va 


6 CJ. p 169 note 31 [k). 
336 


S83. Miss—Lindner v Aaron, 6 Miss. 
581 


Tex —Drake v. Brander, 8 Tex 3851 


& Perko v Rock Springs Commer- 
cial Co, 259 P. 620, 37 Wyo, 98. 


8. Ga—Higgins v. Gosden, (App ) 
185 SH 574 

SC—Summerton Live Stock Co wv. 
Early, 96 SE 518, 111 SC. 164. 


&6. Boger v. Cedar Cove Lumber 
Co., 81 SH 784, 1066 NC 6557. 


87. lowa.—Churchill v. Fulliam, 8 
Iowa 45 

S C—Grollman vy. Lipsitz, 21 S BE. 273, 
48 SC 8329 


s& B F. Bridges & Son v. First 
Nat Bank of Center, 105 SW 1018, 
47 TexCiv App. 454. 

Hatoppel 
“The bond was signed simply, ‘The 

First National Bank of Center, Tex- 

as,’ without the addition of the name 

of the particular officer by whom it 
was signed. We think such signa- 
ture sufficient. Certainly the plain- 


7 C.d.8. 
b. Sealing 


In the absence of a statute abolishing the distinction 
between sealed and unsealed Instruments, a seal Is neces- 
sary to the validity of an attachment bond. 

In the absence of a sta.tte to the contrary, the 
attachment bond should be under seal in order to 
be valid 8° However, the usual liberality respecting 
the character of the seal 1s applicable to attachment 
bonds, and a mere scroll has been held sufficient,?° 
as has the word “[seal]” printed on the bond,91 and 
the use of one seal or scrawl by two persons.92 


Where the only way an attachment bond can legal- 
ly show that it is executed by, or 1s the bond of, a 
corporation is by the corporate seal appearing on 
the bond, a private seal affixed by the agent 1s in- 
sufficient,98 


The time of the sealing of the bond, if it is done 
before delivery, is ummaterial, and the seal upon an 
attachment bond 1s none the less the seal of one who 
executes it whether he affixes it before or after his 
signature, or whether he adopts as his seal one which 
has been already affixed to the instrument by an- 
other, or is affixed to 1t at his request by another after 
the signature has been made.®4 


On the other hand, a statute providing that no 
scroll or private seal shall be necessary to the valid- 
ity of any contract, bond, or conveyance has been 
held to be applicable to attachment bonds,95 and, 
under a statute abolishing the distinction between 
sealed and unsealed imstruments, the signature of 
the firm name of a partnership to an attachment 
bond, although followed by a private seal, is binding 
on the firm.%6 


Where the statute requires an attachment plaintiff 
to give an undertaking, since, as defined in section 1 


tiff, after causing the issuance of the 
writ of attachment and receiving the 


benefits thereof, would be estopped to 788. 


deny that it had signed the bond"—/96, Brooks v. Hartman, 1 Hesk 


B F Bridges & Son v. Furst Nat 
Bank of Center, 105 SW 1018, 1019, 
47 TexCivApp 4654 


(Tenn ) 36 


Ohio St 484. 


89. Tiffany v. Lord, 65 NY. 310—|)SC—SFerst v. Powers, 86 SH 744, 
58 SC. 8398—Grollman v. Lipsitz, 
21 SH. 272, 48 SC 329. 


96. Ky.—Conner v. Clarke, 10 Ky L 


6 C.J p 172 note 64 
90. State v. Hldmdge, 65 Mo 6584. 


81. Underwood vy. Dollins, 47 Mo.| 59 
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518, overruling Hart v EKanady, 33 
Tex 720, and Read v Levy, 30 Tex 


§$ 157 


of the title Undertakings [65 C.J. p 1212 note 1], an 
undertaking 1s a promise in writing not under seal, 
of course a seal is unnecessary.9?7 


§ 156. Attestation and Acknowledgment 


An attachment bond need not be attested unless this 
Is required by statute. 

An attachment bond need not be attested unless 
required by the statute,98 and a rule of court re- 
quiring attestation, when the statute did not re- 
quire it, has been held to be invalid as inconsistent 
with the statute 99 Although attestation by a magis- 
trate be required by the statute, this need not be 
by the one issuing the wnit.1 


§ 157. Justification of Sureties 


Where the sureties on an attachment bond are re- 
quired to justify, they must do so, or the attachment 
will be vacated. 

Where the sureties are required by statute to justi- 
fy, a failure to comply will be a ground for avoid- 
ance of the attachment. Where justification 1s 
required as an element of jurisdiction, a failure to 
comply cannot be cured;® but where the require- 
ment 18 directory merely and not mandatory, a fail- 
ure to comply is regarded as a mere irregularity 
which may subsequently be cured‘ or waived by 
failure to object in due time, as stated infra § 160. 


In some jurisdictions, a defendant who desires to 
object to the sufficiency of sureties on an attachment 
bond must except to their sufficiency, after which they 
must justify 5 


Under a permissive statute, where the original 
sureties fail to justify, but other sureties are of- 
fered 1n due time, they must be accepted and per- 
mitted to justify.§ 


that the affidavit of sureties on at- 
tachment bonds must contain a state- 
ment that the sureties are qualified 
was held to be repealed by implica- 
tion—Wong Sar v. Uehara, 80 Ha- 


97. Ohio—McLain v Simington, 37 | 744 658. 


3. Cal—Tibbett v. Sue, 54 P 741, 
122 Cal 206—Taaffe v Rosenthal, 
7 Cal 614 

N Y—Bliss v Molter, 8 Abb N Cas 
241, 68 How Pr 113. 


4 Miller v Alaska-Canadian O11 & 


259. N C—O’Neal V. Owens, a N.C. 419. 


$2. Baars v. Gordon, 31 Fla. 26. 


93. Tanner, eic, Engine Co. v. Hall, 
22 Mla 391. 


6& George N Puerce Co v. Casler, 
80 NB. 494, 194 Mass. 428 


85. Gasquet v. Collins, 57 Tex 340 
—Bernhard v. De Forrest, 86 Tex. 


70 J.8.—22 


99. Grollman v. Lipsitz, 21 SH. 3272, 
48 SC 829. 


1. Dobbs v Justices Murray County 
Inferior Ct, 17 Ga 624—Brown v. 
Clayton, 12 Ga. 564. 


8. Tibbet v. Sue, 54 P. 741, 122 Cal 


in Hawaii, the statutory provision 
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Coal Co, 4 Alaska 4889—6 C J. p 172 
note 665. 


& Cal—-Poswa v. Brittain, (App ) 
41 P (2d) 346. 

Ideho-——Gordon vy. Kerr, 
980. 


6 Poswa v Brittain, (CalApp.) 41 
P.(2d) 346. 


21 P.(2d) 
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§ 158. Approval 


Where the statute requires the bond to be approved, 
approval is necessary, although, In the absence of a 
statute requiring the Indorsement of approval on the 
bond, the receiving and filing of the bond by the official 
whose approval is necessary may imply his approval of 
it. 


The officer issuing the writ 1s generally required 
first to approve and accept the bond,’ and the writ 
may be avoided for failure so to approve.8 The 
approving officer need not, however, in the absence 
of a statutory requirement to that effect, indorse on 
the bond his approval in writing,® as the existence 
of the fact 1s sufficient, and this is evinced by the 
mere receiving and filing of the bond and issuing the 
writ 10 

Where the statute requires the clerk to indorse 
his approval on the bond, his failure to do so 1s at 
most an irregularity, and the indorsement of approval 
is only evidence of approval, but not the only evi- 
dence; and if the clerk receives the bond and 1s- 
sues the writ 1t amounts to an approval so far as de- 
fendant is concerned.11 Under such circumstances 
the court may, on determining the fact, direct the 
indorsement to be made nunc pro tunc.2? 


§ 159. Amendment of Insufficient Bond 


a. In general 

b. Time for amendment 
c. Mode of amendment 

d. Effect of amendment 


a. In General 


In the absence of a statute permitting an attachment 
Eond to be amended as to matters of substance, amend- 
ments may be made as to formal matters only. 
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Since attachment is a statutory proceeding, where 
the statute requires a sufficient bond or undertaking 
as a condition precedent to the issuance of the writ, 
the giving of a sufficient bond is jurisdictional and 
amendments as to matters of substance are not per- 
mussible in the absence of statutory permission.1% 
Where, however, the statute grants the right of 
amendment, the attachment bond or undertaking may 
be amended;!4 and statutes granting the right to 
amend, being remedial in character, should receive a 
liberal construction.15 A statute permitting amend- 
ments to “all papers in attachment proceedings,” 
has been held to be sufficiently broad to permit 
amendments to attachment bonds.16 


In the absence of a statute extending the right 
of amendment to matters of substance, amendments 
may be made as to formal matters only, and not as to 
jurisdictional defects which render the bond void.17 
On the other hand, where the statute permits amend- 
ments of any defects mm the bond or undertaking, mat- 
ters of substance, as well as matters of form, are 
amendable; and under such statutes such defects 
cease to be jurisdictional ,18 therefore, it is some- 
times said that a void bond may be amended under 
authority of the statute,19 although it has also been 
asserted that a void bond is no bond at all, and, 
wherever a bond 1s requisite to an amendment, a void 
bond cannot be amended 20 


In accordance with these rules, where the statute 
permits amendments to the bond or undertaking, de- 
fects consisting of an omission of the name of de- 


7. Ind—Blaney v. Findley, 2 Blackf 
338. 

Mass —George N. Pierce Co v Cas- 
ler, 80 NE 494, 194 Mass. 428 

Pa—Yost v Ginley, 8 Leg.Rec 351 

6 CJ. p 172 note 66. 


& McMasters v Majewaki, 5 Ps. 
Dist. & Co 279—6 CJ p 178 note 
67. 


® Mo—Fuirst Nat. Bank of Appleton 
City v. Griffith, 182 SW. 805, 193 
Mo App 448. 

Tex—Ford v Marsden, (Civ App) 54 
8.W (2d) 833. 

& CJ. p 178 note 68. 


10. Mo—First Nat Bank of Apple- 
ton City v. Griffith, 182 SW 805, 
192 MoApp 448 

Tex—Ford v Maraden, (Civ.App ) 54 
SW (2d) 833. 

6 CJ. p 178 note 69 

il. Baca v. Coury, 304 P 57, 27 N. 
M. 611. 

2a <Ark—Mandel y. Peet, 18 Ark. 
286 

Fla.— West vy. Woolfolk, 21 Fla, 189. 


W Va—Anderazon v. Kanawha Coal 
Co, 13 WvVa 6526 


18. Ga—HC Copeland & Co v 
Monroe, 85 8H 789, 16 Ga App 686 

N.D—Golden Valley County v Cur- 
tin, 203 NW 189, 52 ND 3732. 

Pa—Wolf v Zentz, 5 Pa Dist. & Co. 
276 

6 CJ. p 178 note 72 


14. Ga—Collins v. Southern Finance 
Corporation, (App) 180 SH 744 

Mich—Adams v. Kellogg, 29 N.W. 
679, 68 Mich 105 

NY—Zenith Bathng Pavilion v 
Fair Oaks §. § Corporation, 207 
NYS 3806, 211 App Div. 492, re- 
versed on other grounds 148 ND 
532, 240 N Y. 807 

6 CJ p 178 note 78 

Filing additional or new security see 
infra § 161. 


16. Yannoulakig vy, Sinopuolo, 210 
TllApp 658. 


16. Quill v Physicians’ and Surgeons’ 
Bldg, 138 A. 674, 153 Ma 394. 
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17. Gordon v_ Kerr, (Idaho) 21 P. 
¢24) 980-6 CJ p 1738 note 75. 


Whare surety incompetent 

An attachment bond Signed as 
surety by a member of the partner- 
ship which signed as principal cannot 
be amended—H CG Copeland & Co 
Folate 85 SH 789, 16 Ga App 


18 Guill v Physicians’ and Surgeons’ 
Bldg, 138 A 674, 158 Md 394— 
6 CJ p 174 note 76 


19. Ala —Jackgon v, Stanley, 2 Ala. 
326. 

ree v. Mebrbach, 65 N.YS 
26 

arr —tLaillard v. Carter, 7 Heisk 


20. Cal—Alexander vy, Superior 
Court in and for Los Angeles 
County, 266 P 993, 91 Cal App 312. 

Ga—H C Copeland & Co. y Mon- 
roe, 8 SH 789, 16 Ga App. 586 

nee —Gordon v. Kerr, 31 P.(2d) 

6 CJ. p 174 note 78, 
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fendant in the caption,?! a recitation that it was given 
under an improper statute,2 an omission of the 
word “free” or “house” in the blank space before 
the word “holder” in the affidavit of justification of 
the sureties,*8 the insertion of the name of a stranger 
in the condition clause,?# the inadvertent naming of 
the surety as obligee,*5 or a failure to secure timely 
approval,26 have been held to be amendable. 


Increasing amount of bond. Under permissive 
statutes, the court has jurisdiction and power to 1n- 
crease the amount of the undertaking on attach- 
ment,®7 and, where defendant complains of the lack 
of security, it has been held that his remedy 1s to 
move to increase the amount of the undertaking, and 
that a motion to dismiss the attachment therefor 1s 
mmproper.28 


Supplying seal by amendment. It has been held 
that, where the bond 1s defective in being unsealed, 
the court should permit an amendment in that re- 
spect on motion 29 


Necessity for motion. In jurisdictions where a 
plaintiff 1s permitted to amend a bond or file a new 
bond, he must make a timely motion therefor.®° 


b. Time for Amendment 


Where amendment tse permissible under the statute, 
a bond may be amended at any time before the attach- 
ment Is dissolved. 


Where permissible, amendments may be made be- 
fore discharge of the attachment,®! and an oppor- 
tunity to amend should be allowed before discharg- 
ing the attachment on account of an insufficient 
bond.32 An undertaking in attachment may be 
amended in its formal parts at any time before judg- 
ment.88 


21. Zenith Bathing Pavilion v. Fair 
Oeks S S Corporation, 207 NYS. 1331 
806, 211 App Div. 492, reversed on | 97, 
other grounds 148 ND 582, 240 N. 
Y. 807 


2. Statute relating to justice courts 

An attachment bond substantially 
complying with a statute relating to 
attachment in a distmct court is 
merely irregular and subject to 
amendment, where it recited that it 
was given under a statute relating 
to undertakings on attachment in 
justice courts —Gordon v Kerr, (Ida- 
ho) 21 P (2d) 930 


23. Bone v Trafton, 159 P. 819, $1 
Cal App. 80 31. 

@% Yannoulakigs vy. Sinopuolo, 210 
DiLApp. 553. 39. 

a5. Peyton v. Peyton, 120 8H. 689, 
81 Ga App. 470. 


26. State v. Second Judicial Dust. 
Court in and for Washoe County, 


618 


172 note 58 
30. Corbyn v. 


2 Alaska 344 
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Greene v Superior Court in and/| 36. 
for City and County of San Fran- 
cisco, 28 P (2d) 785, 138 Cal App 
85—Francis v. Superior Court of ay 
Kern County, 209 P 80, 58 Cal App : 


26. Prevost v Post, 178 SHB. 
172 SC 228—Copeland Company Vv 
Brown, 87 SH 1002, 103 SC 177. 


99. Lea v Vail, $ IIL 4783—6 CJ. p 


Specification Motor 
O11 System of Oklahoma City, 32 
P (2d) 726, 168 Okl 203 4l. 


Maxwell v Flowers, 103 So. 413, 
89 Fla 109—6 CJ. p 174 note 79. 


Bluegiass Canning Co v. Stew- 
ard, (Ky) 175 F 537, 99 CCA. 159 
—6§ CJ p 174 note 80 


33. Seattle First Nat. Bank v, Bush, 


§ 160 


A defective attachment bond cannot be amended 
in an appellate court;®4 but it has been held that, 
where a cause is reversed because of an insufficient 
attachment bond, it may be remanded with leave to 
amend 85 


c Mode of Amendment 


A bond may be amended by striking or adding parts 
thereof, or by substituting a new bond. 

The method of amendment may be either by cor- 
recting some formal irregularity, mistake, or omis- 
sion,86 or, as discussed 1n § 161, by the giving of an 
additional or substituted bond. 


d. Effect of Amendment 
The amendment of a bond takes effect ab Initio. 


Peimitting the correction of an original bond or 
the substitution of a new one supposes the existence 
of a bond not defective in a jurisdictional respect 
or else dispenses with the jurisdictional element as a 
condition precedent. In any case, therefore, the 
effect of a duly authorized amendment is to validate 
the proceeding from its inception.87 


§ 160. Waiver of Insufficient Bond 


Defects In an attachment bond or undertaking which 
are not jurisdictional may be waived. 

Since an attachment bond is required for the pro~ 
tection of defendant, the want of a sufficient bond 
may be waived by him,®8 unless the giving of a bond 
18 an element of jurisdiction and the defect is such 
as to render the writ void.®9 


A waiver may be express, as by stipulation,£® or 
may be implied from a failure to object.£1 It has, 
accordingly, been held that a defendant who fails 


241 P 317, 49 Nev 145, 48 ALR |S Alabama Bank v. Fitzpatrick, é 


Humphr (Tenn ) 811. 

Hamble v. Owen, 20 Iowa 70. 

36. Bone v Trafton, 159 P. 819, 84 
Cal App. 30—6 CJ. p 174 note 84. 


Bone v. Trafton, supra—6 CJ. 
p 174 note 87 


38. Darnell v. Johnston, 272 SW. 
$81, 209 Ky. 95—6 CJ. p 174 note 
89. 

3o Houston v Belcher, 20 Migs 614 
-—Tyson v. Hamer, 3 Miss 669. 


40. Moynihan v Drobaz, 56 P. 1026, 
124 Cal. 213,71 AmSR 46. 


Ga —Collins v Southern Finance 
Corporation, (App ) 180 SH 744 
Ky —Darnell v Johnston, 272 S.W. 

$81, 209 Ky. 965. 

Failure to specify omisson of 
mames of defendants in the attach- 
ment bond waives such defect —Ze- 
nith Bathing Pavilion vy Fair Oaks 
S 8S Corporation, 207 N.Y.S 306, 211 
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to assail the validity of an attachment, and who for 
a consideration agrees that money in possession of 
a garnishee be paid into court to abide the judgment, 
ratifies and confirms such attachment proceedings, 
notwithstanding that no sureties signed the bond on 
which the attachment was issued.42 An entry of 
a general appearance,‘® or pleading to the merits,44 
without objection to the bond, may also operate as 
a waiver of defects m the bond or undertaking. 
After judgment it is too late to object to a defec- 
tive bond,45 and a fortiori such an objection cannot 
be raised for the first time in an appellate court.46 


If defendant waives the insufficiency of the bond, 
a stranger to the proceeding cannot object.7 


§ 161. Additional or New Security 


Under a permissive statute, plaintiff may be re- 
quired and permitted to file new or additional security. 
In view of the fact that an attachment is a stat- 
utory proceeding in derogation of the common law, 
it has been held, where the statute governing at- 
tachment bonds 1s silent on curing the defects therein, 
that the court 1s without power to require or accept 
a new bond if the first proves insufficient,*8 although 
it has also been held that the general statutes giv- 
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ing the court power to permit an amendment of a 
proceeding to make it conform to the requirements 
of the statutes concerning such procedure apply to 
attachment proceedings, and that under such a stat- 
ute the court may permit a new or additional bond 
or undertaking to be filed to correct a nonjurisdic- 
tional defect in the original bond or undertaking 4° 
Of course, where the statute permits the filing of a 
new bond or additional security, where the defect 
in the original bond is not regarded as one of sub- 
stance, it may be cured by the filing of a new or ad- 
ditional bond,®9 and in such case it 1s the duty of the 
court to permit the filing of such bond,51 as of the 
date tendered.52 


A statute permitting the filing of a new bond or 
additional security, where defendant’s objection rais- 
es the question of the insufficiency of the security 
given, does not, in the absence of anything further, 
permit the filing of additional security where the 
original bond or undertaking is void 52 nor does such 
a statute permit the filing of a bond for the first 
time on defendant’s objection;54 but, if the bond or 
undertaking is merely voidable, and not void, add:- 
tional and sufficient security may be filed 55 


Where the statute permits the filing of a new or 


App Div 492, reversed on other 
grounds 148 NB 683, 240 NY. 807 


Where a statate limits the time 
within which defendant may object 
to the sufficiency of the sureties, & 
failure to object within such time 
constitutes a waiver of objections to 
their sufficilency—Gordon v. Kerr, 
(Idaho) 21 P.(2d) 930. 


42. Vanburg v. Mauel, (Neb.) 
NW 626 


43. Cal—Hammond yv. Starr, 21 P. 
971, 79 Cal 666. 

DL—Cruikshank v. Cogswell, 26 [fll 
366. 

Ind —Baltimore, eta, R. Co. v. Tay- 
lor, 81 Ind 24. 

6 CJ. p 175 note 92. 


44. Carter Grocery Co. v. Wilson, 
1538 SE 666, 156 S.C 646, 72 ALR. 
118—6 CJ. p 175 note 93. 


By filing a plea im abatement to a 
writ of attachment, defendant waived 
any defect arising out of the court's 
failure to approve the bond —Firat 
Nat. Bank of Appleton City v. Grif- 
fith, 182 SW 805, 192 Mo.App 443— 
6 CJ. p 175 note 93 [a]. 


45. Carothers v. Click, Morr. (Iowa) 
54—6 CJ. p 175 note 94 


46. Citizens Bank v. Hudson, 5 La. 
App 194—8 CJ. p 176 note 96. 


47. N.Y —Reinmiller vy. Skidmore, 7 
Lans 161. 

& C—Camberford v. Hall, 14 8S.CL. 
3465. 


Wash T —Baxter v. Smith, 4 P. 35, 2 
Wash T 97. 
6 CJ p 176 note 96 


48. Bradley v. Kroft, (CC Wis) 19 
FE. 295—6 CJ. p 167 note 12. 


4. Charles Mix County Bank v. 
Calta, 189 NW 6527, 45 SD 664. 


56. US—M. J Brandenstein & Co 
v Castono, (DCN.Y) 283 F 843 

Idaho—Gordon v. Kerr, 21 P (2d) 
930 

Md—Guill v. Physicians’ and Ssur- 
geons’ Bldg, 138 A 674, 153 Md 
394 

6 CJ. p 167 note 11, p 174 notes 85, 
86. 


Whate surety incompetent 

Where the surety on a bond was 
not a resident of the county where 
the proceedings were instituted, the 
attaching creditors’ new bond, given 
within two days after the defect was 
pointed out in the answer, was au- 
thorized by statute—Montgomery v 
New Roads O11 Mill & Mfg Co., 2 
La App. 580. 
Defect in verification 

A failure of the sureties to state in 
the verification in the bond that they 
are householders or freeholders may 
be cured by the filing, nunc pro tunc, 
of a new undertaking containing such 
recital —Ingalls v. Nutter, 173 N.Y. 
S 210 
Sl. Gordon v. Kerr, (Idaho) 21 P. 

(2d) 9830—6 CJ p 178 note 74. 
Curing transposition of partes 

Under a statute permitting the 
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amendment of all papers in attach- 
ment, plaintiff has a rght to, and 
the court must permit, the nmend- 
ment, by filuznge a new bond, of an er- 
ror in the condition which, by trans- 
position of parties, obligates defend- 
ant to prosecute the action —(iill + 
Physicians’ and Surgeons’ Bldg, 138 
A 674, 1583 Md 3894. 


62. Gordon v. Kerr, (Idaho) 21 P 
(2d) 930 


53. Ga—H C. Copeland & Co v. 
Monroe, 86 SE 789,16 Ga App 586 
Pa—McMasters v. Majewski, 5 Pa 
Dist & Co. 279 
Amendment of void bonds see supra 
§ 169 a. 
Absence of surety 
A new undertaking by way of 
amendment cannot be filed, where the 
original undertaking was void be- 
Cause signod only by plaintifis and 
not by surety —Alexander v Superior 
Court in and for Los Angeles Coun- 
ty, 266 P 993, 91 CaLApp 313. 


6% H. GC. Copeland & Co. v. Mon- 
roe, 85 SH. 789, 16 Ga App. 586. 


55. Benjamin vy. Pardue, 163 SIE 
291, 44 Ga App. 587. 


Where infant was surety 

Where plaintiff filed an attachmeht 
bond with an infant surety, it was 
held that, since the infant’s contract 
was voidable but not void, the wai- 
tachment bond was not vold for want 
of surety; and, therefore, the at- 
tachment cannot be dismissed, al- 
though plaintiff may move for add- 


7 C.J.8. 


additional bond or undertaking, 1f the original one 
be insufficient in amount, defendant may require an 
additional bond or undertaking,56 and plaintiff has 
the right so to cure such a defect.5?7 Where, how- 
ever, the penalty 1s fixed by statute, and a deficiency 
therein renders the bond void, such a defect can- 
not be cured by an additional bond.58 A third party 
claimant of the attached property cannot demand an 
increase of the security under a statute giving de- 
fendant, or one who has acquired a lien or interest 
in his property after it has been attached, the right 
to apply therefor.59 

Defendant cannot require additional security 
where plaintiff appeals from an order dismissing his 
complaint.60 


Where a declaration in attachment is amended by 
increasing the amount of the claim, the court must 
require a new or additional undertaking to cover 
the increased claim.61 The same rule applies where 
the cause of action is altered so as to discharge the 
sureties.62 Where, however, the amendment reduces 
the amount sued for, the sureties are not discharg- 
ed, and, therefore, no new bond 1s required.® 


The fact that the clerk of the court is permitted 
under the statute to fix the amount of the bond 
before issuing the writ has been held not to divest the 
court of power to order an increase in the amount 
of the security necessary, since the clerk 1s but an 
arm of the court, and his requirement cannot be con- 


‘ttional security or a new bond —Ben- 
jamin v Pardue, 162 SE 291, 44 Ga 
App 587 


App Div 1026 
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sidered as a judicial finding on the amount neces- 
sary.64 Where the clerk orders a new bond with 
increased penalty and both parties appeal, under some 
statutes the judge has power to order a still greater 
mecrease in the penalty.66 Also, an order denying 
@ motion to increase the amount of the undertak- 
ing has been held not to constitute res judicata as 
to the necessity for increased security and as to the 
subsequent renewal of the motion based on a change 
in the circumstances.66 


A plaintiff who desires to file an additional affi- 
davit setting forth additional grounds for an attach- 
ment should offer to file therewith a new bond condi- 
tioned for the prosecuting with effect, etc., the ad- 
ditional cause set forth,*? and in order to render a 
surety competent to testify on behalf of plaintiff, 
a new bond with a different surety may be substitut- 
ed therefor and the original canceled prior to the 
accrual of lability thereon.&8 


Necessity for motion. Plaintiff, desiring to tender 
a new or additional bond, should move for permission 
to do so,®9 and where the amount of the bond is 
fixed by the court and defendant desires to have 
the security increased, his motion therefor should 
show why the original security is inadequate.70 


Effect of failure to gwe additional bond. When 
the court orders that an additional security be giv- 
en, failure to give such additional security may result 
in dismissal of the warrant of attachment,?! or the 


487, affirming 268 N.YS 9381, 240/63. Corum v Superor Court in and 


for Alameda County, supra 


Attachment annulled by dismissal 6 Tiffany Productions of Calfor- 


56. US—M J Brandenstein & Co 
v. Castano, (DCN Y) 283 F 848 
‘Cal—Tiffany Productions of Califor- 
mia v Superior Court im and for 
Los Angeles County, 22 P (2d) 275, 
181 CalApp 729 

Ky —Darnell v Jobnston, 272 SW 
881, 209 Ky 96 

Mo —Coliseum Athletic Asa’n v Dil- 
lon, 2338 SW 9655, 204 MoApp 504 

WN Y—McCann v Schnitzler, 172 NE 
148, 254 NY 107, reversing 238 N 
YS 177, 228 App Div 646, and 337 
NYS 872, 228 AppDiv 647—Ze- 
nith Bathing Pavilion v. Fair Oaks 
§ S$ Corporation, 207 NYS 306, 
211 App Div 4932, reversed on other 
grounds 148 ND 632, 240 NY 8:07 


S87. Iowa—Carson, Pirie, Scott & Co 
v Long, 257 NW 815. 

Lea—Yates v Tessier, 5 La App 214 

8 D.—Charles Mix County Bank v 
Calta, 189 NW 537, 45 S.D 664 


53. Graham v. Burckhalter, 3 La. 
Ann 4165. 


5S. T W. Warner Co v. Andrews, 
(DCN Y) 16 FSupp 2388 


€0. Crowell Corporation v Baugh & 
Sons Co, 198 NHL 288, 265 N.Y. 


Entry of judgment for defendant 
so annulled an attachment that de- 
fendant could not thereafter move 
for order directing plaintiff to in- 
crease its security pending appeal — 
Crowell Corporation v Baugh & Sons 
Co, 1938 NB 283, 265 NY. 487, af- 
firming 268 NYS 9381, 240 App Div 
1026 


61. Lanasa vy Beggs, 151 A. 21, 159 
Md 811 


Beason for rule stated 

“If this were not true, an attach- 
ing claimant in an action ex delicto 
or ex contractu could deprive the al- 
leged debtor of the protection ac- 
corded by the statute by making his 
original claim less than ultimately 
intended, and then after furnishing & 
bond in the madequate penalty fixed 
by the reduced claim, enlarge it by 
amendment to meet bis utmost ex- 
pectation. A court could not permit 
such an obvious maneuver to defeat 
the express and definite statutory 
prerequisite to its writ”-—-Lanasa V. 
Beggs, 151 A 21, 24, 159 Md $311. 


6a. Corum v Superior Court in and 
for Alameda County, 300 P. 887, 114 
CalApp 741. 
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ma v Superior Court in and for 
Los Angeles County, 22 P.(2d) 275, 
131 CalApp 729—Francis v Su- 
perior Court of Kern County, 209 
P 80, 58 CalApp 618 


6s. Luff v Levey, 166 SE. 922, 203 
NC 783 

66. Tiffany Productions of Cahfor- 
nia v Superior Court in and for 
Los Angeles County, 22 P (2d) 2765, 
181 Cal App. 729 

67. Page v Dillon, 61 Ill App. 282 

6& La—Tyson v. Lansing, 10 La 
444 

NC—Garmon vy. Barringer, 19 NC. 
502 

Tex—Shaw v. Trunsler, 30 Tex 890 
—Drake v. Brander, 8 Tex. 351. 


eo. Collins v. Southern Finance Cor- 
poration, (GaApp) 180 SE 744. 


70 US.—Griffth v. Alois Aufrichtig 
Copper & Sheet Iron Mfg Co, (D 
CNY) 256 ¥ 969 

W Va—Flannigan v. Monongahela 
Tie & Lumber Co, 87 SE 165 


71. Ga—Benjamin v Pardue, 162 § 
BH 291, 44 Ga App 587 

N ¥ —McCann v. Schnitsler, 172 NE 
148, 264 N.Y. 107, reversing 238 N. 
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levy may be reduced so as to bring the amount at- 
tached fairly within the penalty of the bond.7? Such 
security is not an undertaking for costs, and on 
failure to give the additional bond, the court is not 
authorized perpetually to stay the prosecution of the 
action;?8 neither may it dismiss the main action 74 


Time for giving. New or additional security 
should be timely given 75 Under some statutes, this 
may be done at any time before a motion to dismiss 
the proceedings on account of such defective bond 
1s decided.’ 


§ 162. Deposit as Security 


Under a permissive statute, a cash deposit with the 
designated official is proper in Ileu of the statutory at- 
tachment bond. 

Under some statutes, plaintiff may deposit money 
with the officer as security for the obligation assum- 
ed, instead of giving bond.?? In such case, a check,78 
even when certified,”9 1s not acceptable under a stat- 
ute requirmg a deposit of lawful money of the Unit- 
ed States equal in amount to the undertaking other- 
wise required. This defect is not obviated where 
the magistrate, on objection to the security, cashes 
the check and deposits the money with the clerk 89 
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cash in an amount equal to the penalty of the re- 
quired undertaking 1s not an acceptable substitute for 


such undertaking.®1 
§ 163. Liability on Bond 


a. In general 
b. Construction of bond 


a. In General 


Liability on the bond ts contractual In nature, and 
1s ordinarily restricted to the obligations expressly as- 
sumed therein. 

Liability on an attachment bond 1s created by, and 
rests on, its stipulations.82 The obligor has a right 
to stand on the very terms of his contract, and his 
liability will not be extended beyond the fair 1m- 
port of the words used ,®? his liability 1s one not to 
be extended by implication, and 1t will not be inferred 
that he has agreed to do more than that which is 
fairly expressed in the bond ,84 except that in some 
jurisdictions 1t is held that statutory conditions omit- 
ted from the bond may be read into it 85 It is a con- 
sequence of the rule stated that the surcties can be 
subjected to liability on the bond only 1n reference to 
the particular wnt for obtammg which it was giv- 


Where an undertaking ts required, the deposit of 


YS 177, 228 App Div 646, and 238 
NYS 872, 228 App Div. 647. 
6 CJ p 167 note 13 


72. Renkert v Bllott, i1 Lea 
(Tenn.) 285. 

¥3. McCann v. Schnitzler, 172 NE 
148, 254 NY 107, reversing 288 N 
¥S 177, 328 App.Div 646, and 238 
NY.S 878, 228 App.Div. 647. 

74 McCann v. Schnitzler, supra 


76. Montgomery v. New Roads O11 
Mill & Mfg. Co, 2 La App 580 


76. Maxwell v. Flowers, 1038 So. 418, 
89 Fila. 109. 


77. Mitchell v. Murphy, 60 So 674, 
181 La 1033—6 CJ. p 176 note 98 


78. Cal—Rowe v. Stoddard, (App ) 
59 P (2d) 423 

§ C—McDaniel v. Patterson, 157 SE 
72, 159 SC 878 


78. Mitchell v. Murphy, 60 So. 674, 
181 La. 1038. 


80. McDaniel v Patterson, 157 8D 
72, 159 SC. 878 


Statate mandatory 

“The language of section 803, en- 
acted first in 1897, as to the charac- 
ter of the deposit, we regard as be- 
ing mandatory. ... The plaintiff 
in attachment now has one of two 
choices, either to give the requred 
written undertaking, or to deposit 
the required sum of money He 1s 
not given the choice of depositing a 
check for money in lieu of the under- 


en.86 


taking In this case, the check ac- 
cepted by the magistrate turned out 
to be good, and it may be argued in 
support of the lower court’s order 
that the defendant suffered no harm. 
This court, however, 1s bound by the 
statutory language, and must look 
not to one case alone, but to many 
cases that may arise in the future. 
Bank checks are not always collecti- 
ble In the harsh remedy of attach- 
ment, used generally to assist a 
plaintiff in the collection of his al- 
leged claim before the merit of his 
claim has been established, the courts 
must protect the rights of defendants 
as to the possession and control of 
their property The written under- 
taking or cash deposit, required by 
the law, 1s for the protection of de 
fendants in attachment proceedings. 
The Legislature knew that bank 
checks might often be poor protec- 
tion The courts should not attempt 
to substitute them in place of the 
protection the Legislature has 
thought necessary”"—McDaniel  v. 
7 aaa 157 SH 73, 74, 169 S.C 


oe Bate v. McDowell, 48 N.Y Sumer. 
19. 
e@. Green v. Hoppe, (Tex Civ App.) 

175 SW. 1117. 

When an attachment is obtained by 
an administrator, and an attachment 
bond executed by the admunistrator 
and another, they are both imdividu- 
ally lable on the bond, and the ob- 
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jection that the party is not declared 
against as an administrator is not 
available ——-Woodsmall v Keas, 7 Ky. 
Op. 3765. 


83%. Ind.—Summerland v. Automobile 
Funding Co, 148 NE 202, 84 Ind. 
App 30 

Mont —McGinley v Maryland Casu- 
alty Co of Baltimore, 277 P 414, 86 
Mont. i 

N C-——Martin v Rexford, 87 SB 362, 
170 NC 5640 

6 CJ. p 503 note 58 


&@% Furness v Read, 68 Md 1—6 C. 
J. yp 508 note 59 

&5. Ill—Omaha Nat. Bank v. U. 8. 
Fidelity & Guaranty Co, 244 III. 
App 204. 

Ind—Waring v Fletcher, 
203, 152 Ind 620 


86. State ex rel. and to Use of Fenn 
v. Conran, (Mo) 212 SW. 869—6 C. 
J. p 508 note 60. 


Where an action of slander was be~ 
gun, and defendant’s property at- 
tached, he appeared, and plaintiff se- 
cured general judgment, on which 
execution issued, in the absence of 
appeal bond, and where the attached 
property was sold, plaintiff and his 
surety on the attachment bond were 
not lable thereon for such wrongful 
execution where the judgment wags 
reversed on appeal —Siate ex rel and 
to Use of Fenn v. Conran, (Mo ) 218 
S.W. 869. 


52 NE. 
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The recovery against the sureties on the attach- 
ment bond cannot exceed the amount for which the 
principal is liable,8? or the amount to which the 
liability of such sureties is limited by statute.88 


A cause of action on an attachment bond differs 
greatly from an action at common law for malicious 
or wrongful attachment, the latter being governed 
by the law of torts (see infra § 503), while the for- 
mer is governed by the language of the bond and of 
the statute under which it 1s given 89 Consequently, 
the cause of action on the bond does not depend 
on a showing of malice,99 and conversely, the fact 
that the principal may have been guilty of wanton 
or malicious acts, which would support an action 
of tort against him, does not in itself impose a lia- 
bility on the sureties 9! So, 1f a statutory ground 
of attachment existed, there 1s no liability on the 
attachment bond for wrongful attachment merely be- 
cause plaintiff knew that defendant had no property 
except such as was exempt 92 


Since the surety’s liability arises under his con- 
tract, and is limited by its terms and conditions, 
the surety by signing an attachment bond, does not 
become a participant in the seizure or detention of 
the attached property by the sheriff or liable as a tres- 
passer for such act.93 
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Where plaintiff in attachment has not signed the 
bond, he cannot be held lable in an action on the 
bond.®4 


The right of action by third persons against the 
surety on the attachment bond will be hereinafter 
considered in § 397 of this Title. 


Particular bonds. Where the bond is conditioned, 
in terms or effect, to pay all damages that defendant 
may incur by reason of a wrongful suing out of the 
attachment, the condition 1s broken and liability on 
the bond arises where it appears that nothing was 
due plaintiff when he sued out the writ,95 or where 
none of the statutory grounds for attachment exist.?6 
In an action against a partnership, where the attach- 
ment was dissolved as to an absent partner, and 
whcre judgment was had against the other on a part- 
nership debt, this is conclusive as to probable cause 
for obtaining the attachment; it was not wrongfully 
obtained, and the surety cannot be held liable to the 
partner as to whom the attachment was dismussed.97 


Where the bond 1s conditioned that the obligees 
shall pay to defendant all such damages as he may 
sustain by the wrongful or vexatious suing out of the 
attachment, 1f any of the statutory grounds for at- 
tachment exist, irrespective of the grounds alleged 
in the affidavit, it has been held that the attachment 


s7. Waller v. Deranleau, 94 NW. 
1038, 4 Neb.(Unofl) 497 


6&3 Holmes v. Cooper, 27 Ark 239 


Sureties liable for appraised value 

Under a statute providing that 
“no greater amount shall be 1ecover- 
ed of the said securities, than the ap- 
praised value of the property seized 
by the officer,” the court, on a ver- 
dict for a groater amount, should 
render judgment against the princi- 
pal and sureties for the appraised 
value, and against the principal for 
the balance—Holmes v Cooper, 27 
Ark. 289, 241. 


s® Ga—Levin v. American Furni- 
ture Co, 66 SH 888, 133 Ga 670— 
Fourth Nat Bank of Cincinnat. v. 
Mayer, 24 SE 453, 96 Ga 7328 

8C.—Frick Co v. Deiter, 167 SEH 
499, 168 SC 289 

6 CJ. p 500 note 21. 

90. Ala—Harris v. White, 101 So 
751, 212 Ala 54 

Ga —Fourth Nat Bank of Cincinnati 
v Mayer, 24 8B 453, 96 Ga 728. 

8C—Frick Co v. Deiter, 167 SE 
499, 168 SC. 289 


Charge on wrongfulness 

In an action on an attachment 
bond, a requested charge that, even 
uf the attachment against plaintiff's 
crop was sued out vexatiously and 
maliciously, plaintiff could not recov- 
er unless the writ was wrongfully 
. sued out, that is, without the exist- 


ence of any facts authorizing a resort 
to attachment, was improperly re- 
fused —Hariis v. White, 101 So 7651, 
212 Ala 64 


91. Martin v Rexford, 87 SH 868, 

170 NC 540—6 CJ. p 504 note 62 
Misappropriation of goods 

Judgment cannot be had on attach- 
ment bond for loss or misappropria- 
tion of goods while held by defendant 
under contract to sell them —Wise v 
Vaughan, 295 P. 126, 160 Wash 505 


92. Troy v Rogers, 20 So 999, 113 
Ala. 181 


9% Ind—Summerland v Automobile 
Funding Co, 148 NE. 203, 84 Ind 
App 30 

Mont —McGinley v. Maryland Cas- 
ualty Co of Baltumore, 277 P. 414, 
85 Mont. 1 

Wash.—Bpley v Hunter, 281 P 337, 
154 Wash 163 

Wash T —Dawsaon vy. Baum, 19 P. 46, 
8 WashT 464. 

6 CJ p 604 note 64. 


94% Miss—State v. Fortinberry, 64 
Miss 316 
Neb—Storzs v Finkelstein, 69 NW. 
8656, 50 Neb 177. 
95. Burkhalter v Matteson, 265 P. 
1108, 125 Kan. 778 
Attachment held not wrongfully 
sued out so as to umpose liability on 
the bond —Wise v. Vaughan, 295 P. 
126, 160 Wash. 505. 
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Counterclaim justified 

Under a bond conditioned that 
plaintiff will pay all damages which 
defendant may incur by treason of 
the wrongful suing out of the attach- 
ment, defendant's suit or counter- 
claim on an attachment bond 3s jus- 
tified if 1t 18 made affirmatively to 
appear that there was nothing due 
plaintiff whon attachment was sued 
out, and that he had no reasonable 
cause for believing anything was 
due—Crom v. Henderson, 175 N.W 
983, 188 Iowa 227. 


Wrongful and oppressive 

Where the bond is conditioned that 
the surety will pay all damages 
which may be suatained by defend- 
ant if the proceedings of plaintiff 
shall be wrongful and oppressive, if 
defendant 18 not indebted, or if the 
statutory grounds for attachment do 
not exist, the attachment is wrongful 
and oppressive, giving rise to liabil- 
ity on the bond —National Surety Co. 
v Jean, (CCA Tenn) 36 F (2d) 468, 
68 ALR. 1826. 


6. US—National Surety Co vy. 
Jean, supra 
Ala —Blackman v. Gilmer, 130 So 


192—Bradford v, Lawrence, 90 So. 
809, 18 Ala App. 188 
Wash —McAllister v 
657, 1338 Wash 664. 


97. Curl v. Trimble, 1 Ky.Op 196. 


Hogue, 234 P. 
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is not wrongfully sued out, and that there is no 
breach of the bond in this respect 98 On the other 
hand, where the bond is conditioned that plaintiff 
will pay all damages defendant may incur by rea- 
son of the wrongful suing out of the attachment, 
if it appears that plaintiff had no reasonable grounds 
to believe that anything was due him, it has been 
held that the attachment was wrongful, giving rise 
to a right of action on the bond, irrespective of the 
fact that a statutory ground for attachment exist- 
ed.99 Where the proceedings prove to be wrongful 
and oppressive only in part, it has been held that this 
imposes no lability on the obligors on a bond con- 
ditioned that the proceedings shall not be wrongful 
or oppressive.1 

Where the bond 1s conditioned that if defendant 
recover judgment, or the attachment be set aside 
by order of court, plaintiff will pay all costs that 
may be awarded defendant, and all damages which he 
may sustain by reason of the attachment, defendant 
1s entitled to assess damages under the bond under 
two conditions, where defendant recovers judgment, 
or where the attachment is set aside, dissolved, or 
vacated.2 The entry of a voluntary nonsuit, even 
though it be without prejudice, hag been held to be 
equivalent to the dissolution, vacation, and setting 
aside of the attachment, as the attachment necessarily 
falls on the termination of the action adverse to 
plaintiff. Where neither party recerved affirmative 
judgment and each bore his own costs in the action, 
the sureties were held liable under a bond conditioned 
to pay all costs that may be awarded defendant and 
all damages sustained by reason of the attachment 
if defendant recover judgment in the action.4 Like- 
wise, under a bond conditioned to pay all damages 
that defendant may sustain in the event plaintiff 
shall fail to recover in the case, the only condi- 
tions necessary to a recovery on the bond are fail- 
ure on the part of plaintiff to recover im the case, 
and the sustaining by defendant of damages in con- 
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sequence of the suing out of the attachment.5 


In a bond conditioned to make it operative if 
judgment be given for defendant, “judgment giv- 
en” means that a judgment is given by the court 
determining that plaintiff had no cause of action 
when the attachment was procured. It may be a 
judgment after trial on the merits, or 1t may be a 
judgment of dismissal. A judgment of dismissal 
entered pursuant to a stipulation of the parties set- 
tling and adjusting all matters in dispute between 
them does not give rise to liability on a bond so con- 
ditioned.& 


A condition in an attachment bond that plaintiff 
will prosecute his action or suit to or with effect 
means with success,’ and his failure to do so con- 
stitutes a breach of the condition. Where defend- 
ant in attachment filed a voluntary petition in bank- 
ruptcy, the adjudication in bankruptcy, under the 
Bankruptcy Act, terminated the lien of the attach- 
ment, rendering further prosecution of the action 
impractical, and plaintiff's filing of his claim in the 
bankruptcy court 1s not such an abandonment of the 
attachment proceedings as to establish lability on 
such a bond without regard to the actual mndebted- 
ness.9 


Under a bond given to secure payment of com- 
pensatory damages only, no cause of action arises 
where an attachment has been granted but no levy 
has been made;19 and where the bond 1s conditioned 
to pay any damages that might be sustained by rea- 
son of the attachment, if the warrant was vacat- 
ed, where there was no property within the jurisdic- 
tion on which to levy the attachment, and where 
defendant was a nonresident, defendant has suffer- 
ed no damage on which a recovery may be had’ 
against the sureties11 On the other hand, where 
the bond secures defendant his costs and damages if 
he recovers judgment, the sureties on the bond are 
liable to defendant on his recovery of a judgment, 


96. Harris v. White, 101 So 7651, 212 
Ala 54—Painter v Munn, 23 So 
83, 117 Ala 822, 67 AmSR 170 

99. Crom v Henderson, 175 NW. 
988. 188 Iowa 227. 

i. Waring v. Fletcher, 52 NE 203, 
152 Ind 620—6 CJ. p 500 note 22 

2 EFmck Co v Deiter, 167 SE. 499, 
168 SC. 289. 

3 Emck Co v Deiter, supra 

4 Woodruff v Maryland Casualty 
Co, (CalApp ) 35 P (2d) 628 

& Levin vy American Furniture Co., 
66 SH 888 138 Ga. 670. 


Under a bond conditioned to pay in 
case it should be finally determined 


that plaintiff was not entitled to an 
attachment, lability thereon arises 
on a dismissal of the action and a 
dissoluuion of the attachment —St 
John v United States Fidelity & 
Guaranty Co., 182 P. 128, 56 Mont 
197 
6 Downs v American Surety Co of 
New York, 156 NW 6, 132 Minn 
201. 
7% State ex rel Pinkiey v. Young, 
172 SW 431, 186 MoApp 2658 
& Street v Browning, 87 So. 527, 
205 Ala 110 
Zhe import of a failure to prose. 
cute to effect is that there was no 
just cause of action—Street vy. 
Browning, 87 So 627, 205 Ala. 110, 
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mendering of personal judgment 
alone has been held to be the equiva- 
lent to a dismissal or discharge of 
the proceedings in attachment, and a 
failure to prosecute the proceedings 
according to the condition of the 
bond —Sannes v. Ross, 6 NB 699, 
105 Ind 6658 


9 Natonal Surety Co v. Jean, (C,C 
ATenn) 86 F (2d) 468, 68 ALR 
1826 


10. Massachusetts Bonding & Insur- 
ance Co. v. U. Conservation Co, 
122 Sh 728, 831 GaApp. 716—6 C 
J. p 499 note 18. 


il. Saltzman v. Indemnity Ins. Co. 
of North America, 374 NYS 806 
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regardless of whether or not a levy has actually been 
made.14 


Prior agreement of parties. An undertaking or 
bond in an attachment proceeding constitutes an 
original and absolute contract on the part of the 
sureties, and liability thereon 1s not dependent or 
contingent on any agreement entered into between 
plaintiff and defendant prior to the issuance of the 
writ, and not made a part of such bond or under- 


taking.18 


Election of defendant as to which bond he will 
sue on. If several attachments in different actions 
levied on the same property are all discharged, 
the debtor may elect to bring an action for dam- 
ages against the obligors on any particular bond.14 


Where the cause of action is assigned after the 
execution of an attachment bond by plaintiff and 
his surety, the bond goes along with the action as 
continuing security and the surety continues l1a- 
ble for the substituted plaintiff.15 


Ternunation of liability. The surety’s liability on 
the bond is not terminated by dissolution of the at- 
tachment,!6 nor is this liability avoided merely be- 
cause defendant may have the right to sue for abuse 
of process or malicious prosecution.1? 


b. Construction of Bond 


While the language of an attachment bond should be 
construed strictly in favor of the obligors, the obligation 
of the sureties should be, if possible, construed as coin- 
cident with the obligations imposed by statute. 

While it has been held that the language of an 
attachment bond 1s to be construed strictly m favor 
of the obligors,18 it has also been held that the ob- 
ligation of the surety under the bond must be con- 
strued as being comcident with the obligations im- 
posed by the statute, unless such a construction does 
violence to the language of the bond.19 


1a. Krall v. Howard, 74 NYS 972,)20. Bradford v Mooney, 2 Cinc Su- 


37 Misc 882 per (Ohio) 468 
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§ 164. Rights and Remedies of Sureties 


Where the surety on one attachment bond has paid 
the entire damages awarded, he may demand contribu- 
tion from sureties on other bonds if given for the same 
purpose. 

Where there are several bonds executed for the 
identical subject matter, and the surety on one of 
them has paid the entire damages, he has a right to 
exact contribution from the sureties on the other 
bonds; but such surety has no right of subroga- 
tion or contribution as against the sureties on a bond 
in error, given to continue in force the original at- 
tachment pending the determination of the proceed- 
ings in error.20 


§ 165. Discharge of Sureties 


The sureties on an attachment bond are discharged 
where the terms of the bond are changed, where the 
cause of action is altered to their prejudice, or where 
the claim Is settled or the principal released. 

In accordance with the rules governing the termi- 
nation and release of a surety’s liability generally, 
as discussed 1n the title Principal and Surety § 116 
et seq [50 C.J. p 93 note 29 et seq], the sureties on 
an attachment bond are discharged where the terms 
of the bond are changed ,24 where there has been 
a material alteration of the writ of attachment after 
its issuance ,*2 where the original action has been 
settled and a stipulated judgment of dismissal has 
been entered ,28 or where an amendment is permitted 
in the action in which the bond was given, increas- 
ing the liability of the sureties or changing the char- 
acter of the action.24 However, the sureties are 
not discharged by an amendment which does not 
change the original cause of the action?5 or increase 
their lability,26 even though they had no notice 
thereof.27 


Although a surety is ordinarily discharged by the 
discharge of his principal,28 this rule does not apply 


648, rehearing denied 185 P 1041, 
105 Kan 648—6 C.J. p 504 note 74 


13. Heme v Wright, 244 P 955, 76 
CalApp 338 

1& Viele v Hdwards, 4 Ky L 903 

15 Brown v Tidrick, 85 NW. 186, 
148D 249, 86 AmSR 764. 

16. Lanase v. Beggs, 151 A 21, 159 
Md 311. 


17. Crom v Henderson, 
983, 188 Iowa 227 


18 wWS—National Surety Co v 
Jean, (CCATenn) 86 F (2d) 468, 
68 A.L.R. 1826. 

Ind—wWaring v Fletcher, 
203, 152 Ind 620 


19. Downs v. American Surety Co 
of New York, 156 NW. 6&5, 182 
Minn 201. 


175 N.W 


52 NE 


21. Quillen v Arnold, 12 Nev 234 
22. Starr v Lyon, 5 Conn 538 


23. Minn—Downs v American Sure- 
ty Co of New York, 156 N.W. 5, 
183 Minn 20L 

Neb —Johnson v. Smith, Hultin, An- 
dergon’s Co, 246 N W. 280, 124 Neb 
217. 


94. Corum v. Superior Court in and 
for Alameda County, 300 P. 887, 
114 Cal App 741—6 C.J. p 504 note 
72. 


25. Corum v. Superior Court in and 
for Alameda County, supra—é C.J 
yp 504 note 78. 

26. Gregory v. U. S Fidelity & 
Guaranty Co, 185 P. 36, 106 Kan. 
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Reducing amount 

An amendment to the complaint 
which merely reduces the amount of 
the indebtedness sued on does not 
discharge the sureties.—Corum v. 
Superior Court in and for Alameda 
County, 300 P. 887, 114 Cal App 741. 


a7. Gregory v. U. S Fidelity & 
Guaranty Co., 185 P 365, 105 Kan 
648, rehearing denied 185 P 1041, 
105 Kan. 648—6 CJ. p 504 note 75 


98. Minn—Downs v American Sure- 
ty of New York, 156 NW. 5, 1382 
Minn. 201 

Okl—Munson v. Beck, 214 P. 708, 
89 OkL 251. 


§ 165 


where the discharge of the principal is by opera- 
tion of law rather than by act of the parties.*9 


The mere fact that the attachment is subsequently 
discharged does not release the surety from lia- 
bility under a bond conditioned to pay all damages 
which may be sustained by defendant 1f the proceed- 
ings of plaintiff shall be wrongful and oppressive.®0 


On consolidaiioin of causes for trial, the liability 
of the surety will not be increased by the judgment 
that may be rendered, and, therefore, such consol- 
idation will not release the surety from liability on 
the bond.?1 


An assignment of the couse of action and the sub- 
stitution of the assignee as plaintiff has been held 
no defense to an action on the bond, which, it 18 
considered, goes along with the action as contin- 
uing security.32 


§ 166. Enforcement of Liability 

As will be seen in the following sections, the lia- 
bility on an attachment bond 1s, in the absence of a 
statutory provision to the contrary, enforceable 
though the medium of an ordinary civil action ex 
contractu, 


§ 167. —— Nature and Form of Remedy 


For breach of an attachment bond an action 6x con- 
tractu arises thereon. 

Where the statute requires plaintiff in attach- 
ment to give bond conditioned to pay all damages 
caused by the attachment, if 1t 1s wrongfully sued 
out, an action may, of course, be maintained on 
the bond for such damages as may be occasioned 
by a breach of the conditions of such bond.88 Such 
a suit on an attachment bond is an action ex con- 
tractu in nature.34 


In some jurisdictions, defendant in attachment 
proceedings may bring a separate action on the bond, 
or counterclaim on the bond in the original action ;35 
but in other jurisdictions the statutes contemplate 


29. Munson v. Beck, supra. 
Failure to present claim in time 


ment bond is discharged by failure 
to present a claim agafnat such per- 
s0n a8 administratmix within the time 


principal by operation of law will not 
discharge the surety—Munson vy. 
Beck, 214 P. 708, 89 Ok! 261 


36. National Surety Co v. Jean, (C 
CA Tenn ) 36 F.(2d) 468, 68 ALR. 
1326. 


Bl. Gregory v. U. 8S. Bidehty & 
Guaranty Co, 185 P 85, 105 Kan 
648, rehearing denied 185 P, 1041, 
105 Kan. 648. 
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32. Brown v. Tidrick, 85 NW. 185, 
14 SD 249, 86 AmSR 754 

Where the principal on an attach./338. Md—L. J Appel Sons v State, 
to Use of Townsend, 175 A. 860. 

Ohio—Munro Hotel Co. v. Brough, 
26 Ohio CarCt (NS) 1865 

limited by law, such discharge of |Pa—Dyer v. Sharp, 2 PaCo. 216. 

6 CJ p 507 note 6. 


& State ex rel. Myers vy Mathie~ 
won, 282 S.W. 181, 207 Mo App. 676 
—€ C.J. p 507 note 6 [4d]. 


33. Thielen v Schechinger, 230 NW. 
616, 210 Iowa 224—Security Sav 
Bank v. Cimprich, 208 NW. 24, 
199 Iowa 1061—Crom v Henderson, 
175 N.W 988, 188 Iowa 2327. 


36. State ex rel Stevenson v, Amer- 
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that there shall be a separate and independent ac- 
tion on the bond, rather than a counterclaim there- 
on in the original proceedings, and this rule applies 
to interpleaders as well as to defendants in attach- 
ment 86 Where a counterclaim 1s permissible, the 
mere fact that the attachment defendant may have 
other remedies, such as an action for malicious pros~ 
ecution, does not defeat his right to counterclaim 
on the bond in the original proceedings 8? 


A recovery cannot be had under the common 
counts for a breach of an attachment bond, where 
the only obligation assumed by defendant was a 
conditional one 38 


§ 168. —— Right of Action 


in the absence of a statute to the contrary, a right 
of action on an attachment bond, on breach thereof, 
arises only in favor of those named therein as obligees 
An action on the bond will ordinarily lie only 
in favor of those named therein as obligees 39 


An action on the bond cannot, it has been held, be 
maintained by the assignee of defendant in attach- 
ment,*9 but 1t has been held that the assignee may 
maintain an action on the bond against the princi- 
pal where the assignment was made prior to the 
attachment 44 Under a statute permitiing suit in 
the name of the real party in interest, the assignce 
of an attachment bond may sue thercon in his own 
name,#? but in such an action defendant may have 
the benefit of any set-off he would have had against 
the assignor.48 


Officer levying attachment. Under the ordinary at- 
tachment bond conditioned for the payment of any 
damages which defendant in the attachment suit 
may suffer by reason of the attachment, 1f 1t proves 
to have been wrongful, it would seem clear that the 
officer levying the attachment can have no right of 
action on the bond; and a bond, conditioned to pay 
all damages “sustained by any person by reason of the 
suing out” of an attachment, has been held not to 


ican Surety Co, (MoApp) 74 S W. 
(2d) 1094 


37. Crom wv Henderson, 175 N.W. 
988, 188 Iowa 227 

3% Gallup v Thomas B Jeffery Co., 
§5 A. 874, 86 Conn 308 


so. L J. Appel Sons v State, to Use 
of Townsend, (Md) 176 A 850— 
6 CJ p 604 note 61 


4. Hopewell v McGrew, 70 NW. 
+t 50 Neb. 789—6 CJ, p 514 note 


4&i. Claypoole v. Pope, 9 Ohio Cir Ct. 
309, 6 Ohio Cur Dec 142 


@. State v. McHale, 16 Mo App 478. 
#3. Stale v. McHale, supra. 
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inure to the benefit of the officer who levied the at- 
tachment and took care of the property.44 However, 
in a case where the attachment bond was cond:tioned 
for the payment of costs in case plaintiff fails to 
zecover, it was held that the sheriff could recover 
thereon the expenses of keeping the attached prop-~ 
erty.£5 The right of third persons to bring action 
against the sureties on an attachment bond will be 
hereinafter considered in § 397, 


Liability on the bond has already been considered 
in § 163. 


§ 169. —— Conditions Precedent 


Performance or compliance with conditions Inserted 
in the bond is a condition precedent to bringing suit on 
the bond. 

It 1s obvious that in order to impose liability on 
an attachment bond, there must be a compliance 
with, or performance of affirmative conditions in- 
serted in the bond, 1n addition to the circumstances 
giving rise to liability on the bond, as already consid- 
ered in § 163. Accordingly, under a bond condition- 
ed that plaintiff will pay all costs and damages award- 
ed defendant in case he recovers judgment, it has 
been held that a demand must be made on plaintiff 
for such payment before an action would lie against 
the sureties on the bond.46 In the absence of a 
condition that plaintiff will pay on demand, or will 
pay any judgment that may be obtained against him, 
however, 1t 1s not necessary to make demand of the 
principal on an attachment bond before bringing ac- 
tion against the sureties on such bond.47 Likewise, 
whether or not a judgment against plaintiff in at- 
tachment 1s a condition precedent to an action on 
the bond depends on the condition of the bond mn 
question. If the bond 1s conditioned to pay such 
damages as may be sustained or caused by the 
wrongful attachment, it 1s mot mecessary that an 
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mdependent action against attachment plaintiff 
should be first brought before suing on the bond,#® 
but, if the bond is conditioned to pay such dam- 
ages as may be awarded or recovered in any suit 
brought against attachment plaintiff, such suit is 
a condition precedent to any liability on the bond.*9 


Where the bond 1s conditioned to pay such dam- 
ages as are awarded against plaintiff, a preliminary 
action against plaintiff 1n attachment has been con- 
sidered necessary before an action can be brought on 
the bond 50 


Where cause of achon assigned after bond given. 
Where, after the giving of an undertaking by plain- 
tiff nm attachment, the cause of action is assigned, 
and the assignee substituted as plaintiff, it 1s not 
necessary that defendant, before proceeding against 
the surety on the undertaking for the costs, attempt 
to collect them from original plaintiff, the assignee 
having, by his substitution as plaintiff, become pri- 
marily lable therefor.5! 


Noitce. It has been held that, in proceedings to 
collect on an attachment bond, whether by rule or 
by action, notice of the proceedings 1s necessary ;54 
but service on plaintiff of a notice of the order va- 
cating the attachment has been held not to be a con- 
dition precedent to the maintenance of a suit on the 
attachment bond 58 


Assessnent of damages in main action. Even 
though the statute authorizes the assessment of dam- 
ages in the main action on the dissolution of the 
attachment, 1t 1s not a condition precedent to the 
right to bring sut on the bond that damages should 
be so assessed,54 


Exhausiing sndemnity. An owner of property con- 
verted in attachment proceedings is not bound to 
exhaust his remedy by indemnification from third 


#4. Mitchell v. Chancellor, 14 WVa 
22 

4. Read v. Williams, 22 8H) 213, 95 
Ga 108 

46. Cal—LMorgan v. Menzies, 60 Cal 
841. 

Mont —Pinney v. Hershfield, 1 Mont. 
867 


“47. Seattle Crockery Co. v. Haley, 
83 P 660, 6 Wash 3802, 86 AmSR 
156—6 CJ p 6509 note 31 

48. National Surety Co v Love, 1&2 
NW 490, 105 Neb 855—6 CJ. p 
509 note 37. 

48. Sledge v Lee, 19 Ga 411—6 CJ. 
Pp 509 note 28. 

50. Offterdinger v. Ford, 234 8H 246, 
92 Va. 686 

Costs and damages 
Where the bond 1s conditioned to 


pay all costs in the suit and such 
damages as shall ba awarded against 
Plaintiff “in any suit which may 
hereafter be brought for wrongfully 
suing out” the attachment, proceed- 
ings on the bond may be instituted 
for costs wilhout a preliminary ac- 
tlon against the attachment plaintiff, 
but no action can be brought on the 
bond for damages sustained by the 
wrongiul attachment until there has 
been an award of damages against 
the attachment plaintiff —McLuckie 
v. Willams, 12 4. 1, 68 Md 262. 


In Zinois 

(1) Under a bond so conditioned it 
has been held that a preliminary ac- 
tion is not necessary.—Churchill v. 
Abraham, 22 TIL 456—Packer v. Phil- 
lps, 88 DLApp. 120. 
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(3) It has been held in the appel- 
late court, however, that where 
plaintiff in attachment was not one 
of the obligors on the bond, a pre- 
luminary action against him was nec- 
essary before action would he 
egainst the sureties—vW/ilson’ v. 
Isom, 38 TILApp 246. 


Sl. Brown v. Tidrick, 85 NW. 185, 
14 8D 249, 86 AmSR 764 


53. Thompson v Arnott, 64 
786, 28 Ry L. 1083. 


5&3, Epstein v. U. Fidelity, etc, 
Co, 60 NYS 637, 29 Misc 295, 
reversing 68 N Y.S. 1136, 28 Muse. 
440. 


& Boatwright v. Stewart, 37 «ark. 
614, 


SW. 
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parties before suing on the bond given to indem-= 
nify him.55 


Obtaining possession of bond. Where a night of 
action has accrued on an attachment bond, attach- 
ment defendant need not ask leave of the court to 
clasm possession of the undertaking®® or require the 
clerk with whom the undertaking 1s filed in accord- 
ance with the statute to deliver it to him57 before he 
can commence an action thereon. 


Payment of damages caused by attachment. It is 
usually held that, where the damages claimed are 
for amounts which defendant in attachment must pay 
out by reason of the attachment, it is not necessary 
that he should have actually paid out such amounts 
before bringing an action on the bond, but the fact 
that he has become liable therefor 1s sufficient.58 


§ 170. —— Defenses 


a. In general 

b Res judicata 

c. Acts or statements of defendant in at- 
tachment 

d Ownership of property 

e Good faith and probable cause 

f. Defense limited to grounds of affidavit 

g Return of property or proceeds of sale 

h. Other levies 


a. In General 


Matters which render the bond invalid, or defeat Ila- 
bility thereon, constitute a defense to an action on the 
bond. 


Of course, defects or omissions in the bond or in 
the execution of the bond which render it unen- 
forcible or invalid, as discussed in sections 147-158, 
163, are a defense to an action on the bond. Ac- 
cordingly, it 1s a sufficient defense to an action on 
an attachment bond that the bond 1s void,5®9 that 
action thereon is premature,®9 or that plaintiff in at- 
tachment recovered final judgment in the attachment 
proceedings as distinguished from the main action.®1 


55. State v Dodd, 4 MoApp 6598. 


56. Bruce v. Coleman, 1 Handy 615, 
12 Ohio Dec (Reprint) 2665. 

57. Freeman v Young, 26 N.Y Super. 
666—6 CJ p 509 note 83 

58. Kan—Burkhalter v. Matteson, 
246 P 678, 121 Kan. 281 

N Y—Hisman v. Glen Falls Indem- 
nity Co., 262 N.Y.S. 643, 146 Musc. 
681 

¢ C.J. p 508 note 384. 

59. Benedict v. Bray, 3 Cal. 251, 56 
AmD 882 

ond not sealed 
it has been held that the sureties 


188. 


ATTACHMENT rf 


on the attachment bond are not li- 
able thereon when the bond is un- 
sealed —State v. Thompson, 49 Mo 


60. Guthrie v. Fisher, 6 P. 111, 2 
Idaho (Hasb ) 111. 

61. Waring v Fletcher, 52 NH 203, 
152 Ind. 620—6 CJ. p 510 note 46 

62. Coleman v Bean, 14 Abb Pr(N 
¥.) 88, affirmed 1 AbbDec 3894, 3 
Keyes 94, 32 How Pr. 870. 

6% Ferber v Smith, 6 NYS. 446, 8 
SilvSup 69—Powell v Bursky, 80 
NYS 480, 39 Misc 588 

64 Hartmann vy. Hoffman, 72 N.Y.S. 


C.J.8. 


On the other hand, it has been held not a de- 
fense that other persons than plaintiff procured the 
undertaking to be executed without his privity ,67 
that the order vacating attachment was duly ap- 
pealed from, and that the appeal still remains in full 
force and undetermined, it not being further alleged 
that a stay of proceedings had been ordered, or such 
other facts and circumstances in connection with 
it as legally accomplished that result 68 or that there 
was a chattel mortgage on the property.64 Also, 
it 1s not a defense to an action on the bond that 
plaintiff misrepresented the legal effect of the bond ,65 
nor, 1n an action on an undertaking in attachment, 
18 it a defense as to damages arising from proceed- 
ings in garnishment that there was personal prop- 
erty attached more than sufficient to pay the debt, 1n- 
terest, and costs 66 The fact that the attachment 
was vacated because of the negligence of the at- 
tachment plaintiff’s attorneys 1s no defense to a suit 
against the sureties on the bond.®7 


Where defendant in attachment was awarded judg: 
ment to the effect that the attachment had been 
wrongfully sued out, m an action on the bond for 
damages sustained thereby, it 1s immaterial wheth- 
er or not a claim had been interposed by a third 
person in the attachment suit.68 


Compliance with unconsthiuitonal statute It is no 
defense to an action for wrongful attachment that 
the issue and execution of a void writ of attachment 
was in strict comphance with a statute where such 
statute was unconstitutional.69 


In actions on bonds 1m two suits, the recovery of the 
full penalty of the bond 1n one action does not defcat 
the recovery of the full penalty of the bond in an- 
other action, although the items in the bills of par- 
ticulars in each case are identical, where the recovery 
in each case 1s less than the total amount claimed.7° 


Iegality of claim sucd on The illegality of the 
claim, in aid of which the attachment was sued out 


and a bond given, 1s no defense to an action on the 
bond 72 


982, 65 App Div 443—6 CJ. p 510 
note 62 

65. Lott v. Porter, 133 [ W. 180, 97 
Ark. 97. 

66. Uhrig v. Sinex, 32 Ind 493 

67. Powell v Bursky, 809 NYS 480, 
89 Misc 588 


66. Penney v. Burns, (A'a.) 159 So 
835. 

6%. Merritt v. St Paul, 11 Minn 233 

70. State v. United States Fidelity 
& Guaranty Co, 95 SH. 788, 81 W 
Va 740. 

71. State v. Fargo, 562 S.W. 199, 151 
Mo. 280—6 CJ. p 618 note 5. 
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Irregularitics. Irregularities in attachment pro- 
ceedings are not available as a defense in an action on 
the attachment bond’? It has, accordingly, been 
held that it cannot be pleaded or proved as a defense 
that no writ of attachment had ever been sued out ;78 
that no affidavit had been filed in the attachment pro- 
ceeding,’4 that attachment plaintiff failed to file 
a new affidavit and undertaking on adding a new 
cause of action to the complaint ;75 that the affidavit 
on which the writ was issued disclosed no statutory 
ground for attachment ;76 that there was a misnomer 
of attachment defendant in process served on him ;77 
that the levy was invalid,78 or that the return there- 
on was invalid.79 


It 1s not a defense to an action on a bond that 
it was not executed until after the issue of the writ, 
for which reason the writ was quashed ,®9 that the 
penalty of the bond was for a slightly larger amount 
than required by statute ,81 or that the person exe- 
cuting the bond does not appear to have been the 
agent of attachment plammtiff.82 It 1s no defense 
that plaintiff’s first name was incorrectly stated in 
the condition of the bond, where it was correctly 
stated in the caption thereof.88 In enforcing an 
attachment bond by rule, it 1s not necessary that 
the surety in response to the rule should urge that 
it was not a statutory bond where such fact is made 
to appear from the record.84 


When the bond does not run to all persons who 
may be injured by the attachment, as required by 
statute, the surety has been held to be estopped to 
deny that the bond runs in favor of such persons, 
and to be liable to them in an action on the bond 85 


b. Bes Judicata 


If the attachment has previously been Judictally de- 
clared wrongful, the propriety of the attachment cannot 
be set up as a defense to the bond; but, if a dissolution 


72. Mont —Whlliard vy Federal Sure- 
ty Co, 8 P (2d) 633, 91 Mont 465 
SD—Foster v Duischner, 212 N.W 


512 note 82 
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P (2d) 638, 91 Mont 465—6 CJ. p 
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of the attachment Is taken as only prima facile proof 
that It was wrongful, the propriety of the attachment 
may be raised as a defense. 


Where the issue as to the rightfulness of an at- 
tachment has been decided in the main action ad- 
versely to plaintiff in attachment, he cannot, wher 
made a defendant in an action on the attachment 
bond, seit up as a defense that the matters stated in 
the affidavit were true, or that the proceedings in 
attachment were not wrongful ;86 but where an ac- 
tion on the bond 1s brought before the issue of the 
rightfulness of the attachment has been decided 
elsewhere, the defense may properly be based on a 
contention that grounds of attachment did actually 
exist 87 Where dissolution of the attachment is con- 
sidered only as prima facie evidence that it was right- 
fully dissolved, dissolution of the attachment does 
not preclude an investigation of whether the at- 
tachment was wrongful in an action on the bond 88 
The overruling of a motion to dissolve an attach- 
ment, made under a statute authorizing a motion to 
discharge for insufficiency of statement of cause or 
any other cause making it apparent of record that 
the attachment should not have been issued, or should 
not have been levied on a part or all of the prop- 
erty seized, 1s not such a judicial determination of 
the propriety of the attachment as to render the 
matter res judicata in a subsequent proceeding by 
the attachment defendant for damages caused by 
the wrongful attachment.89 


ec. Acts or Statements of Defendant in Attach- 
ment 


Acts or statements of defendant which do not defeat 
habtlity on the bond are not a defense to an action there- 
on. 


Of course, acts or conduct of defendant, which 
caused the injury complained of, are a defense to 
an action for damages caused by such injury.90 


SE 62, 29 GaApp 80—€é CJ. p 
512 note 85 


Insufficient levy on profit a prendre ga. State v. Yount, 172 SW 431, 186 


506, 51 SD 102 
6 CJ p 65612 note 76 
The doctrine of estoppel prevents 
the obligois on an attachment bond 
from attacking collaterally, in an ac- 
tion on the bond, the regularity of 
the original proceedings —Williard v 
Federal Surety Co, 8 P (2d) 638, 91 
Mont 465—6 CJ p 612 note 76 [a] 
73 Love v Kidwell, 4 Blackf (Ind ) 
5538 
7% Trentman v. Wiley, 85 Ind 33. 
75 Waring v. Fletcher, 53 NB. 208, 
162 Ind 620. 


76 McLean v. Wright, 35 So. 45, 137 
Ala 644, 97 AmS.R. 67. 

77. Hedrick v. Osborne, 99 Ind 143 

78& #$Willard v. Federal Surety Co, 8 


Where the attachment on a profit 


MoApp 258. 


@ prendre was levied in the manner|g4, Kerty v Miles, 6 Ky Op 609 


provided by law for levies on inter- 
ests in real property, an obligor on 
the attachment bond should not have 
been permitted to question whether 
the levy was legal, and whether it 
should have been made as on person- 
al property.—Willard v. Federal 
Surety Co, 8 P (2d) 688, $1 Mont 
465 
79. State v Cowell, 102 SW 6578, 
125 Mo App 348—State v. Goodhue, 
74 MoApp 162 


$0. Sumpter v Wilson, 1 Ind 144. 
81. Hibbs v Bianr, 14 Pa 418. 


S&. Massachusetts Bonding & Ins 
Co vy U S Conservation Co., 114 
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85. Omaha, Nat Bankv U § Fuidel- 
ity & Guaranty Co, 244 Ill App. 
204 

96. Ind—Waring v. Fletcher, 52 N. 
E 203, 162 Ind 620. 

Mo-—Hayden v Sample, 10 Mo 216. 

6 CJ. p 511 note 59. 

87. Stewart v. Cole, 46 Ala. 646. 

88& Sloan v. Langent, 32 P 1015, 6 
Wash 26 

so. Cox v. Allen, 59 NW 8365, 91 
Iowa 462—6 CJ p 510 note 53 

90. Purchase by himself 
Where defendant in an attachment 

claims damages for the illegal issu- 

ing of the writ, one item of which is 
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It is no defense to an action on an attachment bond 
that defendant neglected to bond the property,®! or 
was insolvent or sufferimg pecuniary embarrass- 
ment 92 


While a debtor’s consent to an attachment may not 
create a ground therefor, 1t is a complete defense to 
an action by him for wrongful attachment.2* The 
mere fact that defendant agreed to a sale of the 
attached property before final judgment,9* or, being 
present at the sale under attachment, consented that 
the balance of the proceeds, after satisfaction of the 
judgrient and costs, should be applied on a mort- 
gage held by the attaching creditor,®5 does not con- 
stitute a defense to the bond. An agreement to a 
sale of the attached property, to constitute a de- 
fense to an action on the bond, must amount to 
consent by defendant in attachment to a judgment 
on attachment, and, therefore, to a waiver by him 
of any damages caused thereby. Accordingly, a 
defendant in attachment proceedings who fails to 
assail the validity of the attachment or the truthful- 
ness of the affidavit on which it is based, and who 
voluntarily executes a bill of sale of the attached 
goods for the use and benefit of plaintiff, the attach- 
ment thereupon being dismissed, ratifies the attach- 
ment proceedings and cannot thereafter proceed 
against the attachment plaintiff or the surety on the 
bond for damages claimed to have been sustained 
by reason of wrongful attachment.296 On the other 
hand, it has been held that, if an agreement to a 
sale of the attached property amounted to consent 
by defendant to a judgment on the attachment, and, 
therefore, to a waiver by him of damages, this ef- 
fect should have been given to it in the attachment 
proceedings by a judgment for plaintiff in attach- 
ment. Under such circumstances, where the agree- 


the alleged sacrifice of his goods 
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ment did not result in a judgment for plaintiff in 
attachment, it was held that the agreement could 
not afterward be relied on as a defense to a suit 
on the attachment bond.97 


d. Ownership of Property 


Ordinarily, the fact that the defendant In attachment 
was not the owner of the property seized will be a de- 
fense to an action for wrongful attachment. 

It may be shown 1n defense to an action on an 
attachment bond that defendant in atiachment was 
not the owner of the property levied on,98 but the 
fact that, prior to the levy of attachment, defend- 
ant conveyed the legal title, is no defense where 
defendant retained the equitable title and a right to 
reconveyance.99 


e. Good Faith and Probable Oause 


Plaintiff's good faith tn suing out a wrongful attach- 
ment is no defense [In an action on the bond for wrong- 
ful attachment, but, under a permissive etatute, probable 
cause may be a defense thereto. 

If an attachment was in fact wrongfully sued 
out, the fact that plaintiff in attachment acted in 
perfect good faith furnishes no defense as against 
a recovery of the actual damages resulting there- 
from! Where, under the statute, a lack of prob- 
able cause for suing out an attachment 1s necessary 
to authorize a recovery therefor, the fact that there 
was probable cause for suing out the writ is, of 
course, a complete defense ;? but, where the statrtes 
allow a recovery if the attachment was wrongful, 
although probable cause therefor existed, the exist- 
ence of probable cause for suing out the writ is no 
defense against a recovery of aciual damages,’ al- 
though it may avail to prevent a recovery of ex- 


emplary or punitive damages. 


96. Mosher v. Beselin, (Neb) 261 N/1. US—Anvil Gold Mining Co v 


seized and sold thereunder, and it 
appears that the low appraisement 
of the goods was procured by his 
own contrivance, and he was himself 
the purchaser of the goods at the 
sheriff's sale through a person inter- 
posed, and also concealed 2 part of 
the goods while under seizure, which 
in consequence were not included in 
the sale, he cannot recover —yYale v. 
Routh, 38 La Ann 884 
91. McCarthy Co v Boothe, 88 P. 
175, 2 Calipp 170—6 CJ. p 611 
note 66. 
92 Lockhart v YTVoods, 88 Ala 631 
— § CJ. p 511 note 69 


3& Baines vy Ullman, 9 SW 543, 71 
Tet 629—6 CJ p 511 note 70. 


#4. Parker v. Nolan, 189 S H. 429, 87 
Ga App 206 


95S. Walker v Fetzer, 34 SW. 586, 
62 Ark. 1365. 


W 126 


97. Parker v Nolan, 139 SE 439, 37 
GaApp 205 


98 Ala—Watts v Rice, 75 Ala 239 

Ge —Massachusetts Bonding & In- 
surance Co v. U. S Conservation 
Co, 1832 SH 728, 31 Ga App 716 

Iowa —Mason v Rice, 19 NW. 897, 
38 NW 884, 66 Iowa 174 

Kan —Bratton v. McReynolds, 266 P 
81, 125 Kan 665 

Mich -—Tomkovich v Mustevich, 193 
NW 639, 222 Mich 486 

Mo—State v Lichtman, 168 SW 
367, 184 MoApp 235. 

NY¥—Hoffman v. Hand, 65 NYS 
955, 26 Misc 870 

6 CJ p 510 note 45, p 512 note 89 


98. Gregory v U. 8 Fidelity & 
Guaranty Co, 185 P. 35, 105 Kan 
648, rehearing denied 185 P. 1041, 
105 Kan. 648. 
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Hoxsie, (Alaska) 125 F 724, 60 C 
CA 492 


4la—Birmingham Dry Goods Co v,. 


Finley, 26 So. 188, 128 Ala 6584 


‘Wash —Kimball v. Betts, 169 P. $49, 


99 Wash 348. 


6 CJ p 612 note 91. 
2 lIowa—Vorse v Phillips, 37 Iowa 


438. 


Wash —Seattle Crockery Co. v. Ha- 


ley, 88 P 660, 6 Wash. 302, 36 Am. 
SR 1656 


6 C.J p 612 note 94 
Wrongfulness of attachment in an 


action for wrongful attachment see 
infra § 517, 


& Ala—Metcalf v. Young, 43 Ala. 


643 


N M—Schofield v. Terr, 56 P 306, 9 


M. 526 


6 CJ. p 912 note 96, 
4 Metcalf v Young, 43 Ala. 643— 


6 CJ. p 513 note 97. 
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Advice of counsel. The fact that the writ was sued 
out on the advice of counsel is under no circumstanc- 
es a defense to a claim for actual or compensatory 
damages ,° and, although advice of counsel may con- 
stitute a defense in so far as punitive or exemplary 
damages are claimed, it can have this effect only 
where it was based on a full and fair statement of 
the facts of the case,® and was followed in good 
faith.? 


f. Defense Limited to Grounds of Affidavit 


Ordinarily, the defendant cannot Justify the attach- 
ment except on the grounds stated in his affidavit for 
attachment. 

The general rule is that in an action for wrong- 
ful attachment the inquiry is limited to the grounds 
of attachment alleged in the affidavit, and if these 
are found not to exist or not to be sufficient, the 
existence of other grounds which are sufficient fur- 
nishes no defense ;® but in Alabama the courts take 
the view that if any sufficient ground for attach- 
ment existed, the attachment is not wrongful and 
no actionable injury results therefrom, and hence, 
the rule is that the existence of any ground of at- 
tachment is a complete defense, even though such 
ground is different from that alleged in the affida- 
vit.9 


g. Return of Property or Proceeds of Sale 


An offer to return, to be a defense, must be made 
In good falth, and with present ability to perform, and 
a credit for the proceeds of a sale of the attached prop- 
erty 1s no defenee where the attachment defendant does 
not consent thereto. 

To be effective as a defense to an action on an 
attachment bond, an offer to return the attached 
property must be made in good faith, and with pres- 
ent ability to perform.10 


Defendant in an action on the bond cannot be per- 
mitted to show as a defense that his judgment in 
the attachment action allowed defendant therein cred- 
it for the proceeds of the sale of property attach- 


& Harris v. White, 101 So 751, 212 


Ala 54—6 CJ p 518 note 1. App 623 


6& Harms v. White, supra—6 CJ. p/11. Painter v. Munn, 23 So 83, 117 
Ala 322, 67 AmSR 170—Bradford 
v Lawrence, 90 So 809, 18 Ala. 
App 138—6 CJ p 510 note 60. 


Bradford v. Lawrence, supra. 


13. National Surety Co v. A C Fry 
Co, 149 P. 687, 86 Wash. 118—$6 C. 


518 notes 2, 3. 

7 Ala—Baldwin v. Walker, 10 So. 
$91, 94 Ala 614. 

Iowa—UOnion Mull Co. v_ Prenzier, 
69 NW. 876, 100 Iowa 540—Raver 
v Webster, 3 Iowa 502, 66 AmD. 
96. 

8 Ringen Stove Co. v. Bowers, 80 
NW. 818, 109 Iowa 175-6 CJ. p 
518 note 98 

Liability on bond see supra § 163 

9 Harms v. White, 101 So 761, 212 


14. 


J. p 618 note & 


Co, supra 
Reason stated 
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“The fact, if it be a fact, that the 
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ed, where such credit does not appear from the 
record to have been made with the consent of the 
debtor.12 This rule is grounded in the policy of 
the statutes, to the end that the restraints :mposed 
by statute to prevent abuse of process be not ren- 
dered useless, and that the remedy provided by stat- 
ute be not a means of oppression.12 


h. Other Levies 


The fact that there are other levies on the property 
is no defense to an action on a bond for wrongful at- 
tachment. 

It 1s no defense to an action for a wrongful at- 
tachment that other attachments were levied on the 
property of attachment defendant at the time of the 
attachment complained of.18 This 1s true even where 
the prior claim is for more than the value of the 
property seized 14 


§ 171. —— Jurisdiction and Venue 


Generally, the court in which the attachment pro- 
ceedings were instituted has Jurisdiction of an action on 
the bond given in such proceedings, and an action may 
be maintained on a bond Issued in another state 


Ordinarily, the court to which an attachment is 
returnable has jurisdiction of an action on the at- 
tachment bond.15 It has been held that in an action 
for the wrongful and malicious attachment of goods, 
the owner was not compelled to elect to sue the 
plaintiffs in attachment for the wrongful act inde- 
pendent of the bond, or sue them and their surety 
on the bond, but he might sue the plaintiffs m at- 
tachment independent of the bond and join the surety, 
and, having done so and demanded exemplary dam- 
ages of such plaintiffs to a sum within the jurisdic- 
tion of the court, the surety could not successfully 
pleead to the jurisdiction because his liability on the 
bond was less than the minimum sum for which 
the court has jurisdiction.16 


Venue. It has been held that an action may be 
maintained on the bond in one state for the wrong- 
ful suing out of an attachment in another state17 


& Insurance Co, 208 P 188, 57 Cal.;mal Troughton might have released 


his attachment or might have been 
unable to sustain his claim, in either 
of which events the Fry & Co. at- 
tachment, assuming that it was sub- 
sequent to the Troughton attach- 
ment, would still have held the prop- 
erty.”—National Surety Co. v. A C. 
Fry Co. 149 P. 637, 689, 86 Wash. 
118. 
i& Contmental Nat Bank v. Fol- 
som, 8 SH 269, 78 Ga. 4998—6 C.J. 
p 514 note 1L 


16 Harkleroad yv Leonard, 67 S.W. 
127, 28 Tex.Civ App 133 


Ale. 544—6 CJ p 518 note 99. 
10. Ward v. Massachusetts Bonding 


Troughton claim was more than the 
value of the property, was immate- 
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17. Wiley v Tiaiwick, 14 Tex. 662 
—§ C.J. p 614 note 14. 
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§ 172. —— Time to Sue and Limitations 


Ordinarily, an action on the bond may be brought 
after final Judgment In the attachment proceedings and 
within the statute of limitations. 

Although an action on attachment bond may not 
be maintained, in some jurisdictions, until final judg- 
ment 1s had in the original action,18 yet, where de- 
fendant in the origmal action recovered judgment 
for costs, which were paid, and an appeal was tak- 
en, the action on the attachment bond, brought pend- 
ing appeal, 1s not premature, because such satisfaction 
of judgment terminates the original action.19 


Where an attachment has been vacated prior to the 
institution of an action for damages for a seizure of 
property thereunder, such action cannot be con- 
sidered as having been prematurely brought be- 
cause, after it was commenced, the order vacating the 
attachment is vacated, the latter order being 1n turn 
vacated by a subsequent order.?0 


Since the statute of limitations begins to run from 
the time when the cause of action accrues, where the 
cause of action on the bond is deemed to accrue at 
the time of the seizure of the property, the statute 
runs from that time,2! while 1f the right to proceed 
either on, or independently of, the attachment bond 
does not accrue until the dissolution of the attach- 
ment, or until the final determination of the main 
action, the statute will not commence to run until 
the happening of such event.24 


§ 173. —— Parties, Process, and Appearance 
a. Plaintiffs in general 
b. Joinder of plaintiffs 
ce. Defendants 


a. Plaintiffs in General 


Ordinarily the defendant in attachment Is the proper 
party plaintiff In an action on the bond 
In accordance with the rules pertaining to ac- 
tions on bonds generally, as discussed in the title 
Bonds § 106 [9 C.J. p 85 note 54 et seq], n the ab- 
sence of a statute to the contrary the attachment 
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defendant is the proper party plaintiff to bring ac- 
tion for damages resulting from a wrongful at- 
tachment, where such action is based on a bond 
running to him as obligee ;28 and, indeed, it has been 
held that, where the bond is taken in the name of the 
state to the use of attachment defendant, an action 
thereon may be brought by the attachment defendant 
in his own name.*4 


It is proper for the obligees to bring suit on the 
bond in the form in which they were named in the 
bond 25 


b. Joinder of Plaintiffs 


As a general rule, where there are several obliigees 
in an attachment bond who have sustained injury be- 
cause of the attachment, they should all join in an action 
thereon. 

Where all the obligees named in the bond have 
a@ common interest and have sustained a joint in- 
jury, 1t cannot be doubted that they may join in an 
action on the bond,*6 and furthermore 1t 1s difficult 
to escape the conclusion that in such case they must 
join 27 


If each obligee has sustained an injury in his own 
right, all the obligees may join 1n an action on the 
bond,28 and 1t has been held that they must join ;?9 
irrespective of the fact that each obligee has employ- 
ed different counsel to represent his respective in- 
terests and incurred separate counsel fees®9 Jt has 
also been laid down without qualifications that in 
an action by one of two joint obligees on a bond to 
recover the full amount of the bond the other is a 
necessary party to the action.81 


It has been held that where more than one obligee 
is named in the attachment bond, but all of the obl:- 
gees named do not suffer injury by reason of the 
wrongful attachment, an action on the bond may,?2 
and in some states must,?% be brought in the name 
of all the obligees for the benefit of the obligce or 
obligees who have actually been injured; but there 
18 also authority for the view that in such case the 
obligee or obligees who have actually sustained 1n- 


18 Maxwell v. Griffith, 64 P. 938, 20,21. Jordan v Meyer, 39 SW 1081,! 9% Boyd v. Martin, 10 Ala 700. 


Wash 106 
Where appeal pending 

Where theie 18 an appeal pending 
from final judgment and the order 
dissolving the attachment, an action 
brought pending appeal ils premature 
—Maxwell v. Griffith, 64 P. 938, 20 
Wash. 106. 


18 Morneault v. National Surety 
Co, 174 P. 81, 37 CalApp. 286. 


20% Epstem v. U. S Fidelity, ete., 
Co, 60 NYS 6527, 29 Misc. 296, 
reversing 68 N.Y 8S, 1185, 28 Muisc | 97. 
440. 


Kan. 83. 


Renkert vy. 
(Tenn.) 235. 


90 Tex 544—6 CJ. p 510 note 40 
22. Baker v. Skinner, 64 P 981, 68 


23% Hverglades Club Co. v. Volkoff, 
(Fla.) 150 So 282. 

24. Taaffe v. Rosenthal, 7 Cal 514— 
6 C.J p 614 note 19. 

25. Everglades Club Co, yv, 
(Fla) 150 So 238 


26. Alexander v. Jacoby, 23 Ohio St [a] 
858—6 CJ p 515 note 28 


29 Weedon v. Jones, 17 So. 454, 106 
Ala 386. 
sO. Weedon v. Jones, supra. 


Sl. King v Kehoe, 56 NW. 1071, 91 
Iowa 91—6 CJ p 515 note 33 


#2. Sloan v Langert, 32 P 1015, 6 
Wash 26—6 CJ. p 515 note 34. 


Volkoff, | se, smith v Summers, 112 So. 344, 
216 Ala 690—6 C.J. p 515 note 34 


Fermithing amendment to com. 


Hillott, 11 Lea| plaint by joming both obligees in at- 


tachment bond as plaintiffs for use 
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jury by reason of the attachmen: may sue on the 
bond without joining the obligee or obligees who 
have not been injured.®4 


Objection for defects of parties. If it appears 
from the complaint that all the obligees have not 
been joined as plaintiffs, the objection for this de- 
fect must be taken by demurrer, or it will be consider- 
ed waived ,°5 but 1f the complaint fails to show who 
are the obligees, and 1f the bond was in fact payable 
to others beside plaintiffs, objection may be taken 
to 1ts introduction in evidence, or a variance may be 
claimed and proper charges requested.86 


c. Defendants 


Ordinarily the defendants In an action on the attach- 
ment bond are the obligors of such bond, the principal or 
aurety, or both. 


The parties to be sued on an attachment bond 
are, as in other cases, the obligors.37_ An action on 
an attachment bond may be brought against the prin- 
cipal alone,’® or against the principal and sureties 
jointly 39 There cannot, however, be two separate 
actions at the same time, one against the principal 
and another against the sureties; but one who at- 
tempts to prosecute such actions concurrently will be 
put to his election as to which one he will prose- 
cute £9 and it has also been held that an action can- 
not be prosecuted against the sureties alone to 
the exclusion of the principal if he desires to join 
therein.41 


Where plaintiff in attachment did not execute the 
bond, he cannot, it has been held, be joined as a de- 
fendant 1n an action thereon, the mere fact that he 
is hable to the surety for any damage which the sure- 
ty has suffered being insufficient to entitle him to be 
jomed with the sureties «2 but the view has also been 
asserted that the attachment plaintiff 1s a proper par- 
ty to such an action notwithstanding he did not join 
in the bond sued on.48 


Jownder of several attaching credstors. Where 
several creditors successively attach or otherwise 1m- 


of plaintiff alone 1s both proper and 
necessary —Smith vw ASumuners, 112 87 
So 344, 215 Ala 690. 


™% Alexander v Jacoby, 28 Ohio 8t. 
858—6 CJ. p 515 note 85 


Nev. 104, 109 


Ala 322, 67 AmSR 170. 
36. Painter v Munn, supra 
37. Neb—Hckman v. Hammond, 438 


Philippine 308 


644 


NW 897, 27 Neb 611—Young v/|40. Kendrick v Moss, 568 SW 127, 
104 Tenn 376—6 CJ p 515 note 42 


41. Gerson v Hanson, 9 P 230, 34 
Kan. 590—6 CJ. p 515 note 44. 


42. Ky.—Ault v. Everitt, 16 Ky L | Northwestern Inv. Co., 200 N.W. 696, 
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Joseph, 99 NW 622, 5 Neb (Unoff ) 
569 

Tenn —Jennings v. Joiner, 1 Coldw. 
645. 

6 CJ. p 515 note 39. 


3&. Ga—Cincinnati Fourth Nat 93. 
7 C.J.8.—28 
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986. Painter v Munn, 28 So. 83, 117/|39. Philippine —dAlzua v. Johnson, 21 


Tenn—Jennings v. Joiner, 1 Coldw 
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pound the same fund of their debtor and give sep- 
arate attachment bonds, they are not liable upon dis- 
missal of their suits for a joint judgment for the 
damages resulting from the wrongful prosecution of 
their attachment suits. There is no joint tort by the 
several attaching creditors, no joint liability between 
the principals and sureties on the several bonds exe- 
cuted, and no connection between them at the time 
the attachments were sued out and the damage 
done.*4 


§ 174. —— Pleading 


a. Plaintiffs pleading 
b. Defendant’s pleading 
c. Issues, proof, and variance 


a Plaintiff's Pleading 
(1) In general 
(2) Particular allegations 
(3) Joinder of causes of action 
(4) Reply or replication 


(1) In General 


The plaintiff’a pleadings muet state clearly every ma- 
terial fact constituting a cause of action. 


The declaration, petition, or complaint in an ac- 
tion for wrongful attachment is of course subject 
to the general rule that such a pleading must state, 
in clear and definite language, every material fact 
constituting part of the cause of action against de- 
fendant.t6 


(2) Particular Allegations 
(a) As to attachment proceedings 
(b) As to wrongfulness 
(c) As to property affected 
(d) As to bond 
(e) As to want of probable cause 
(f) As to malice 
(g) As to termination of original proceed- 
ings 
(h) As to damages 


Bank v Mayer, 26 SH 88, 100 Ga ;) Neb—Storz v Funklestein, 66 N.W. 


1020, 48 Neb. 27, 830 LRA. 644. 


Nev —Jaksich v Guisti, 134 P. 452, 86 mn CJ p 515 note 45 


Hoskins v. White, 32 P. 168, 138 

bg 70—6 CJ p 616 note 46 

#44, NY—Dyett v Hyman, 13 N.YS. 
895, affirmed 29 N.H 261, 129 NY. 
851, 26 AmSR 683. 

Pa—Ceraline Mfg. Co v. Anthracite 
Beer Co., 25 Pa.Super. 94. 

Tenn —Stringfleld v Hirsch, 29 SW. 
609, 94 Tenn. 425, 45 AmS.R. 733. 

6 CJ p 616 note 47 

45. Waring v Fletcher, 2 NX. 208, 
152 Ind. 620—6 CJ. p 516 note 48. 
Petition held sufficient.—Stults v 


198 Iowa 1056. 
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(a) As to Attachment Proceedings 


In an Independent action on the bond the plaintiff 
should allege the Issue and levy of the writ of attach- 
ment. 


Where an independent action 1s brought to recover 
for a wrongful attachment, the issue of the writ of 
attachment should be alleged ;46 but it has been held 
that where attachment defendant reconvenes on the 
attachment bond in the main action such allegation is 
unnecessary, since in pleading to a suit it 1s not nec- 
essary to aver the previous proceedings in the case, 
which appear to the court by the record.47 Where 
an actual levy 1s necessary to a cause of action for 
wrongful attachment, such levy must of course be 
alleged 48 but where a recovery may be had for the 
mere suing out of a wrongful attachment, even 
though there has been no levy thereunder, it 1s not 
necessary that a levy should be alleged.‘9 


Beyond alleging the issue and levy of the writ in a 
proper case it is not necessary that the complaint in 
21 action on an attachment bond should set out the 
fr eedings in the attachment sut.50 


(b) As to Wrongfulness 
The petition should show that the attachment was 
. frongfully sued out. 

Inasmuch as there can be no recovery for an at- 
tachment which is not wrongful, although the mo- 
tive of the person suing it out may have been mali- 
cious, it must follow that the pleadings of attach- 
ment defendant must show that the attachment was 
wrongfully sued out.5! It has been considered, how- 
ever, that a general allegation that the attachment 
was “wrongfully” sued out 1s suficient,52 and it has 
also been held that a complaint alleging merely that 
the writ was “improperly” issued 1s imsufficient.53 


A dissolution of an attachment upon the merits be- 


#6. Hedrick v. Osborne, 99 Ind. 148 
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ing conclusive that it was wrongfully issued, it has 
been considered that, where the attachment was 
apparently dissolved on the merits, an averment in 
an action on the attachment bond that the suit was 
not prosecuted to effect and that judgment was ren- 
dered dismissing the attachment prevents any in- 
quiry into the truth of the affidavit for attachment,54 
and the complaint in such an action should not deny 
the truth of the matters stated in the affidavit as 
grounds for the attachment55 However, since a 
dissolution of the attachment for irregularities or 
informalities does not establish that the writ was 
wrongfully issued, a mere statement that the attach- 
ment was dissolved docs not show that 1t was wrong- 
ful56 An allegation that, on a trial on the merits, 
it was determined that nothing was due plaintiff 
amounts to an allegation that there was no ground 
for the attachment.57 


(c) As to Property Affected 


The declaration or complaint should describe the 
property seized under the writ of attachment. 
The complaint in an action for wrongful attach- 
ment should describe the property levicd on.58 


(d) As to Bond 


The plaintiff should set out the attachment bond, 
allege its due execution, and a breach of such bond 


A complaint on an attachment bond should set 
out the bond,59 and :t must be alleged that the sure- 
ties jomed im its execution,60 and where plaintiff in 
attachment must join in the execution of the bond 
it would be insufficient to allege that he gave a bond 
to attachment defendant without alleging that he 
executed 1t®1 Jt is not necessary, however, to al- 
lege that the undertaking was approved by the clerk 
who issued the writ,62 and the authority of an agent 


47, Castro v. Whitlock, 15 Tex. 437 


48. Hedrick v. Osborne, 99 Ind 143— 
6 CJ. p 516 note 54. 


49. Dothard v. Shed, 69 Ala. 185— 
6 CJ. p 516 note 56. 


66. Ind—Uhrig v. Sinex, 82 Ind 493 
--Draper v Vanhorn, 12 Ind 353— 
Love v Kidwell, 4 Blackf 553. 

SD—Brown v. Tidrick, 85 NW. 185, 
14 8.D. 249, 86 AmMSR, 754 


61. Epley v. Hunter, 281 P, 827, 164 
Wash. 168—6€ C.J. p 517 note 58. 
Ta Alabama 
(1) It has been hela that except 
where punitive damages are claimed, 
ft 18 unnecessary to negative exist- 
ence Of any ground for attachment — 
rea ay Summers, 112 So. 344, 215 
A #30, 


allegation that an attachment was 
wrongfully sued out is insufficient 
where the petition fails to allege that 
no statutory ground existed for the 
issuance of the writ or that there was 
no debt due or to become due for 
which the attachment was sued out. 
—Irwin v. Cotney, 108 So. 285, 214 
Ala 415. 


(3) However, an allegation that the 
attachment was wrongful in that no 
statutory ground therefor existed at 
the time of the issuance of tho same 
has been held suficient.—Irwin v. 
Cotney, supra. 


(4) Other particulars of Alabama 
rule see 6 CJ. p 517 note 62 [a]. 


62. Irwin v Cotney, 108 So, 285, 214 
Ala. 415—6 CJ p 517 note 59. 


53. Steen v. Ross, 22 Fila. 480, 
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Hayden v. Sample, 10 Mo 215—~ 
Bennett v. Mexico So Bank, 61 Mo. 
App 297. 

55. Bennett v. Mexico So Bank, su- 
prae—6 C.J p 617 note 67, 

66. Haton v. Bartschorer, 5 Neb. 
469. 

57. Stults v. Northwestern Lay. Co., 
200 N W. 696, 198 Iowa 1058. 

5& Sanford v. Willetts, 29 Kan. 647 
—6 CJ. p 517 note 70, 

58. Bunt v. Rheum, 3 N.W. 667, 52 
Towa 619. 

60. Seattle Crockery Co. v. Haley, 33 
P. 650, 6 Wash 302,36 AmMSR 156. 

Gl. Church v. Campbell, 35 . 3881, 
7 Wash 647. 

62. a eed v. Shed, 69 Ala. 
136. 

Ind—Sannes v. Ross, 6 N.B 699, 105 
ind, 558, 


7 O.9.5. 


to execute a bond need not be alleged 6 


Conditions and breach of bond. If an action to 
recover for wrongful attachment is brought on the 
bond, the declaration, petition, or complaint must 
set out the provisions or conditions of such bond,®4 
and aver a breach of the conditions in plain terms,®5 
stating the facts which constitute such breach.66 


Setting Out Statute under Which Bond Given. A 
bond given in attachment proceedings in another 
state, having been taken by a court having jurisdic- 
tion of the subject matter, 1s good as a common-law 
bond, and it 1s mot necessary to set out any stat- 
ute under which it was taken in order to maintain 
an action thereon.§7 


(e) As to Want of Probable Cause 


Where statutes make want of probable cause an ele- 
ment of the cause of action on the attachment bond, 
such want of probable cause must be alleged 


Whether a want of probable cause for suing out 
the writ must be alleged mm an action for wrongful at- 
tachment depends upon the provisions of the stat- 
ute ander which the action is brought and the char- 
acter of damages sought to be recovered Where, 
under the statute, a want of probable cause for suing 
out the writ is an element of liability for wrongful 
attachment, it 1s of course necessary to allege want 
of probable cause, even though only actual damages 
are sought, or the form of the proceeding 1s such 
that only actual damages are recoverable.68 Where, 
however, actual damages may be recovered for a 
wrongful atiachinent notwithstanding there was 
probable cause for suing out the writ, there 1s no 
necessity for alleging a want of probable cause where 
the recovery sought 1s of actual damages only, what- 
ever may be the character of the proceeding 1n which 
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such recovery is sought.6? 


If exemplary or puntiive damages are sought to 
be recovered, a want of probable cause for suing 
out the writ must always be alleged.70 


(f) As to Malice 


The plaintiff need not allege malice to recover actual 
damages. 


If only actual damages are sought to be recov- 
ered in an action on the attachment bond for a 
wrongful attachment, it is not necessary to aver 
malice on the part of the attachment plaintiff in suing 
out the writ.71 


Where exemplary or punitive damages are sought 
it 1s necessary to allege malice in the suing out of 
the writ.72 


(gz) As to Termination of Original Proceed- 
ings 


if no cause of action accrues untill the attachment 
has been dissolved, or until the termination of the prin- 
cipal action, such facta should be shown by appropriate 
allegations. 


If no cause of action for a wrongful attachment 
accrues until the attachment has been dissolved, 
the fact of dissolution should be alleged in a direct 
action to recover for wrongful attachment.7® If 
a final determination of the suit mm which the at- 
tachment was sued out in favor of attachment de- 
fendant 1s essential to a cause of action for wrong- 
ful attachment, 1t 1s necessary to show this fact by 
some appropriate form of averment.?4 


(h) As to Damages 
The plaintiff should allege that he sustained dam- 


ages: and, where special damages are sought, he should 
specifically point out the special damage suffered 


63. Massachusetts Bonding & Insur-/66 Ala—Schuessler v. Still, 63 So.|70 Painter v Munn, 23 So 83, 117 


ance Co v. U 8S. Conservation Co, 
114 8.5. 62, 29 Ga.App 80 
mule stated 
“Where the attachment bond ap- 
pears upon its face to have been ex- 


lowa 
Iowa 5&6 


ecuted by another in behalf of the| Wash —Church v. Campbell, 35 P. 381, 


principal, 1t is prima facie the obli-| 7 Wash 547. 


gation of the principal, and the suit 

is not subject to demurrer upon the 

ground that the authority of the 

agent to execute the attachment bond 

in behalf of the principal does not ap- 

pear.” -—Massachusetts Donding & In- 

surance Co. v U S Conservation Co., 

114 SH. 62, 29 Ga App 80 

64% iInd-—Dunn v. Crocker, 
324, 

lowa —Bunt v Rheum, 3 N.\V. 667, 52 
Iowa 619—Ryder v. Thomas, 82| 69, 
Iowa 56 

6 CJ. p 618 note 79. 

63. Atlas Development Co. v. Nation- 
al Surety Co., 212 P. 196, 190 Cal; Cas. 320 
329—6 C.J. p 618 note 80. 


3 Iowa 107 


22 Ind 


Cas 320. 


831, 169 Ala. 239. 
Iowa —Bunt v. Rheum, 3 NW 667, 52 
Iowa 619—Horner v. Harrison, 37 
o78—Ryder v. Thomas, 82 


6CJ pvp 6518 note 81, 


67. Cunningham v. Jacobs, 22 NB. 
336, 120 Ind. 306. 


68. TIowa—Mahnke vy. Damon & Co, 


N. Y.—Sprague v Parsons, 13 Daly 
393, 6 NYCivProc 26, 14 AbDN. 


6CJ p 518 note 84 

Ala —Painter v. Munn, 23 So. 88, 
117 Ala 322,67 AmMSR 170 

N Y—Spiague v Parsons, 12 Daly, 
392, 6 NYCivProc. 26, 14 AbDN. 


6 CJ. p 518 note 8&6. 


Ala 328, 67 AmSR. 17l—S: hineq 
v Rovelsky, 18 So. 71, 107 Ala. 
596—6 C.J. p 518 note 87. 


71. Ga—Willlams v Inman, 57 So 
1009, 1 GaApnp 321 

N.¥ —Sprague v Parsons, 13 Daly, 
392, 6 NYCivProc 326, 14 AbbDN 
Cas 320. 

Ohio —Bruce v Colemsn, 1 Handy, 
615, 12 Ohio Dec (Reprint) 265. 


7a Ga—McCormick v. Tribtune-Her- 

ald Co, 78 SH 779,13 GaApp 61. 
Tenn —Dnoll v. Vooper, 9 Lea 576. 
6 CJ p 519 note 91 


73. Ind—Waring v Fletcher, 53 N. 
HL 203, 152 Ind 620 

Ky.—Watts v. Hurst, 61 S.W. 261, 
22 Ky L 1708. 

6 C.J. p 619 note 94. 


74. Crandall v Rickley, 25 Finn. 119 
— § CJ. p 519 note 96. 
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Tt 1s necessary to allege that damages have ac- 
tually been sustained in consequence of the wrong- 
ful attachment,75 and if a recovery of special dam- 
ages 18 sought such damages must be specially plead 
ed.76 Accordingly, it has been held that without spe- 
cially pleading such items of damage defendant in 
attachment could not recover for a depreciation 1n 
the value of the property seized under the attach- 
ment,’? for attorney’s fees expended in relation to 
the attachment,78 for loss of credit,?9 or for ex- 
penses incurred in traveling to the place of trial.8° 


The allegations as to damages should be made with 
certainty and definiteness,®! but it has been held that 
a count averring the falsity of the alleged ground 
for attachment and want of probable cause to be- 
lieve im its truth is sufficient to warrant the award of 
punitive damages.82 However, where the petition 
alleges special damages with sufficient definiteness to 
apprise the adverse party fully of the evidence which 
wil probably be introduced, this is good against a 
general demurrer.®8 


If special damages ore claimed on more than one 
ground, and 1f any of the damages are recoverable, a 
demurrer to the entire complaint 1s properly over- 
ruled.34 


Allegations of an evidentiary nature are properly 
stricken out.85 


Demand for damages. Where a demand for dam- 
ages provided for in an attachment bond is necessary 
to give a cause of action on the bond, such demand 
must be alleged 86 


Nonpayment of damages. In proceedings based on 
an attachment bond for injuries caused by the wrong- 


75. Ala—Filenagan v. Gilchrist, §,|79. Bradford v Lawrence, 90 So 809, 
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ful suing out of an attachment, it is necessary to 
allege that the damages have not been paid.87 Where 
plaintiff fails to allege nonpayment of damages, it 
18, In some jurisdictions, held that the pleading 1s 
fatally defective,®8 but in other jurisdictions the 
petition will be deemed sufficient after verdict.89 


(3) Joinder of Causes of Action 


The plaintiff may bring one suit on two or more 
bonds. 

A plaintiff may proceed in one action for dam- 
ages for breaches of two or more attachment bonds 
executed by the obligor in his favor ,99 and it has 
been held that the owner of goods wrongfully at- 
tached 1s not compelled to elect to sue plaintiff in 
attachment independently for the wrongful act of 
the bond, or to sue him and his surety on the 
bond, but may sue plaimtiff mmdependently of the 
bond and join the surety, counting on the bond.91 


(4) Reply or Replicatr in 
The plaintiff may reply to new matter relied upon 
by defendant which is not put In Issue by plamtiff. 

In accordance with the rules governing replics or 
repl.cations generally, as discussed 1n the title Plead- 
mg § 186 [49 C.J. p 326 note 25], new matter which 
calls for a reply must be something relied upon by 
defendant, but not put in issue by plaintiff. Accord- 
ingly, where the petition, in a suit on an attachment 
bond, averred generally that plaintiff in the attach- 
ment had failed to prosecute his action without de- 
lay and with effect, and, further, that a judgment 
had been rendered for defendant in the transaction 
on a plea in abatement, an allegation in the answer 
that the attachment suit was still pending on a mo- 


Ala 620. 
Ind—Love v. Kidwell, 4 Blackf 5653. 
Va—Dickinson v. McCraw, 4 Rand 

(25 Va) 1658. 
76. Munson v Beck, 214 P 708, 89 

Okl 251—6 CJ. p 519 note L 
Injury to credit 

Plaintiff in an action on an attach- 
ment bond should not be allowed to 
recover, nor to prove, loss of credit 
as @ result of wrongful attachment 
where he has not alleged in his plead- 
ings, this item of special damage — 
Bradford v. Lawrence, 80 So. 809, 18 
AlaApp 138 


77. Wallace v. Finberg, 46 Tex 35— 
Hamilton v Kilpatrick, (Tex Civ 
App) 29 SW. 819—6 CJ. p 519 
note 2. 


7& Ala—Schuessler w Stull, 58 So. 
831, 169 Ala. 2939. 

Cal--Elder v. Kutner, 22 P, 568, 97 
C* 490 

6 UJ. p 519 note 3% 


18 AlaApp 138—6 CJ p 519 note 
5. 


30. State v. Blackman, 51 Mo 319. 

Sl. Mo—State v Blackman, supra 

N Y—Rayner v Clark, 7 Barb 581 

Tex—Hoover v Furst Nat. Bank, 
(Civ App ) 192 SW. 1149. 

6 CJ. p 520 note 8 


8% Blackmon v. Gilmer, 130 So 192, 
221 Ala. 554. 


6% Munson v. Beck, £14 P. 708, 89 
OkL 251 


S. Flournoy v. Lyon, 70 Ala 308 
85. Tisdale v, Major, 75 NW, 668, 


106 Iowa 1, 68 AmSR. 363—8 G 
J. p 620 note 13. 


88. Dunlop v Farmer, 222 P 640, 64 
CalApp 691—Swain v Los Angeles 
Morris Plan Co, 218 P. 708, 60 Cal 
App 667—6 CJ p 520 note 14, 

87. Cal—Atlas Development Co. yv, 
National Surety Co, 212 P. 196, 190 
Cal, 329—Swain v. Los Angeles 
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Morris Plan Co, 218 P. 703, 60 Cal 
App 667 

Mo —Siate ex rel. Stevenson v Amer- 
ican Surety, (App) 74 SW (2d) 
1094—State ex rel and to Use of 
Kibble v First Nat. Bank, (App ) 
2s SW (2d) 185 

6 CJ p 620 note 15. 


Foundation of suit against sureties 
is the failure of the principal to pay 
the damases which were sustained by 
@ wrougful attachment—Dunlop vy. 
Farmer, 222 P 640, 64 Cal App 691. 


& Morgan v. Menzies, 60 Cal 341. 


89. State ex rel Stevenson v. Amer:- 
can Surety Co, (MoAnp) 74 SW 
(3d) 1094—State v Firat Nat. Bank, 
(Mo App) 22 SW (2d) 185—State 
v Reynolds, 117 SW 663, 137 Mo 
App 261—6 CJ p 520 note 16 [c]. 


80. Gabel v. Hammerwell, 44 Ala. 
886 


81. Harkleroad v. Leonard, 67 SW. 
127, 28 TexCivApp 133—~6 CJ. p 
521 note 18, 
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tion for a new trial and undisposed of set up no new 
matter requiring a replication 92 Where defendant 
mm such an action sets up a judgment against the re- 
lator, a reply claiming that the judgment is exempt 
should not be stricken out 98 


b. Defendant's Pleading 


General rules as to pleading govern the defendant's 
plea or answer in an action on an attachment bond. 
In accordance with the rules governing pleas and 
answers generally, as discussed in the title Plead- 
ing § 106 et seq [49 CJ. p 189 note 40 et seq], in 
an action on an attachment bond, defendant’s plea or 
answer, to be sufficient, must with certainty allege all 
necessary facts to sustain the plea and must be re- 
sponsive to the allegations of the declaration or com- 
plaint. Where the complaint alleges that plaintiff 
lost the use of the attached property for a stated time, 
allegations in the answer setting up the proceedings 
mn the attachment suit, showing that plaintiff procur- 
ed the release of the property shortly after 1t was 
seized, while not stating a complete defense, are 
relevant and material on the question of damages, 
and not subject to demurrer.94 An answer in an 
action upon an undertaking given to procure an 
attachment which admits the making thereof, and, as 
to the other allegations, denies the same upon de- 
fendant’s own knowledge, or his not having any 
knowledge or information sufficient to form a belief 
im respect to the same, 1s insufficient, because of 
the impossibility of distinguishing the allegations de- 
nied upon knowledge from those denied for a want 
of knowledge or information sufficient to form a be- 
hef,96 


Where the bond declared on has apparently been 
regularly executed, any defect in its execution must 
be raised by special, and not general, demurrer 96 


In an achon by a morigagor for a wrongful at- 
tachment of the mortgaged property, an answer set- 
ting up that the mortgagee has recovered judg- 
ment against attachment plaintiff for the conver- 
sion of the identical property and that such judg- 
ment has been paid, is demurrable as not affecting 
the mortgagor’s right of action.97 


9& State v Willams, 48 Mo. 210. 

93. State v Hudson, 86 MoApp 501 

o Anvil Gold Min Co v Hoxsie,/ 99 
(Alaske) 125 & 724,60 CCA 492 

96. Sheldon v. Sabin, 12 Daly (N 
Y.) 84 

86. Massachusetts Bonding & Insur- 
ance Co v U S Conservation Co, 
114 SEH 62,29 Ga App 80 

97. Jencks v. Murphy, 89 NW 1121, 
15 SD. 425—6 CJ. p 521 note 25. 
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86. Fitzsimmons v Hall, 84 Til 638 
-——Oberne v Gaylord, 18 Ill App 30 


State v Chamberlain, 54 Mo 338 


il. Tex—Pinkard v Willis, 28 Tex 
Civ App. 198, 67 SW 1385 
W Va—Hoadley v Roush, 38 W.Va 


6 CJ p 521 note 29. 


g. Waller v Deranleau, 94 N.W. 
1038, 4 Neb (Unoff.) 497. 
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Non est factum. Non est factum is a proper plea 
in an action on an attachment bond for a wrong- 
ful attachment ;98 but it has been considered that, 
if an answer setting up such plea is not verified by 
affidavit, the execution of the bond will be adjudged 
confessed.99 


Non damnificatus. Non damnificatus is a good 
plea to a suit on an attachment bond, where the con- 
dition is that plaintiff in the attachment “shall pay 
all costs and damages which may be awarded against 
him, or sustained by any person by reason of his 
suing out said attachment.”! 


Payment Payment 1s a defense which must be 
alleged and proved in an action on an attachment 
bond 2 


c. Issues, Proof, and Variance 


(1) Issues 
(2) Proof 
(3) Variance 


(1) Issues 

The lesues are confined to those ralsed by the plead- 

ings 
In an action on an attachment bond, as in other 
actions, the 1ssues are confined to those raised by 
the pleadings® The principal issue is usually 
whether the attachment was wrongfully obtained,‘ 
and the obligors on an attachment bond cannot ques- 
tion the sufficiency of the sheriffs return of levy.® 


A plea of non est factum in an action on an at- 
tachment bond, 1n the absence of a plea traversing 
the breach of the bond alleged, puts 1n issue only the 
making of the bond described in the declaration or 
complaint 6 


(2) Proof 


Every fact necessary to constitute a cause of action 
or a defense thereto must be proved, and otherwise 
proper evidence which tends to prove or disprove a fact 
In iscue 1s admissible 


In accordance with the rules governing proof in 
civil actions generally, as discussed in the title Plead- 
ing § 520 et seq [49 C.J. p 785 note 54 et seq] in an 
action on an attachment bond, every fact necessary 


3 OComplaint held to raise issue of 
the value of the property converted in 
an action on the attachment bond by 
@ mortgagee—Allerton v. King, 274 
P. 90, 96 CalApp 2380 


4 Muller v McCrory, 3 Ky lL. 774, 11 
Ky Op. 625 
& State v Goodhue, 74 MoApp 162 


@ Fitssimmons v. Hall, 84 Dl 6388 
—QOberne v. Gaylord, 13 IlLApp. 30 
—§ C.J p 621 note 33. 
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to constitute a cause of action, or a defense, if in is- 
sue, must be proved by the party having the burden 
of proof thereof. For example, where depreciation 
is an element of damage sought to be recovered, 
plaintiff must show the market value of the prop- 
erty when taken and when returned.” 


Also, otherwise proper evidence which directly 
proves or contradicts a fact in issue is admissible. 
Accordingly, under a plea of general issue or general 
denial it 1s proper to show a judgment on the 
merits 1m favor of attachment defendant m another 
action for the same cause,® that the proceeds of 
the sale of the attached property were credited to 
the attachment debtor in the original proceeding 
in order to reduce the amount of recovery to that 
extent ;? or that attachment plaintiff stated the facts 
within his knowledge to bis attorney before suing 
out the writ, and had been advised by him that the 
writ was authorized.10 


Where the attachment defendant claims the value 
of the use of the attached property under his plea in 
reconvention for damages for wrongfully and mal1- 
ciously suing out the writ, alleging that he was there- 
by deprived of its use, but the testimony tends to 
show that he was not so deprived thereof, plaintiff in 
attachment is entitled to the benefit of such proof 
without a special plea.11 


Where the pleadings did not claim for time lost and 
expenses incurred in interviewing attorneys and the 
specified items of damage did not include such claim 
for damages, evidence of such damages was not ad- 
missible 22 According to some authority, in an ac- 
tion on a bond conditioned to pay the attachment 
defendant all such damages as he may sustain by 
the wrongful or vexatious suing out of the attach- 
ment, defcndant is not confined in his defense to 
proof of the existence of the particular ground of 
attachment averred in the affidavit, but may show 
the existence of any statutory ground.1% 


¥. Mozrneault v National Surety Co,) 14 


174 P 81, 87 CalApp 285. 


235—6 C.J p 522 note 35 


N ¥—Van Dewater v Gear, 47 
NYS 603, 21 App Div 301 
Tex—Mayer v. Duke, 10 SW 565, 72 


Tex. 445. J p 533 note 45. 
10. Bowman v. Western Fur Mfg./ 17. 
Co., 64 N.W. 775, 96 Iowa 188 


8. MoApp 234. 
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Durr v. Jackson, 59 Ala 203—6 
CJ p 522 note 48 


8 Renkert v Elliott, 11 Lea (‘Tenn.)|*5: Ala—Pollock v Gantt, 69 Als. 
$73, 44 AMSR 519 


Mo—State v Allen, 128 SW. 809, 144 


6 CJ p 522 note 44, 
16. Brown v Moore, 3 Or. 435-—6 CG 


Painter v Munn, 28 So 88, 117 
Ala 822, 67 AmSR 170 


7 CJS 


A general allegation of “injury to credtt” is suf- 
ficient to authorize the introduction of evidence of 
a general loss of credit, but does not warrant evi- 
dence of special injury by loss of credit with par- 
ticular persons 14 


(3) Variance 


The evidence adduced must conform to the allega- 
tions of the pleadings of the party by whom It Is of- 
fered. 


The evidence adduced in an action or proceeding 
for wrongful attachment must conform to the al- 
legations 1n the pleadings of the party by whom it is 
offered,15 although a slight variance may be dis- 
regarded as immaterial where the adverse party was 
not misled to his detriment 16 Where the complaint 
in an action on an attachment bond fails to show who 
are the obligees, and the bond was in fact payable 
to others besides plaintiffs, objection may be taken 
to 1ts introduction in evidence, or a variance may be 
claimed and proper charges requested.17 


Evidence 


a Presumptions 

b Burden of proof 

¢ Admissibility 

d. Weight and sufficiency 
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a. Presumpticns 


it will be presumed that the writ was regularly and 
properly issued. 

In an action for wrongful attachment the presump- 
tion 1s that the writ was regularly and properly is- 
sued.J8 Accordingly, where the writ was issued, 
in an action on the bond :t will be presumed that a 
proper afhdavit was filed with the clerk, as he could 
not legally issue the warrant until an affidavit was 
filed, and the presumption 1s that every public of- 
ficer has done his duty.19 


ment in @ foreign state must be pre- 
sumed in an action on an attachment 
bond —Hisman v Glens Falls Indem- 
ag Co, 262 N.Y.S. 642, 146 Misc 


(2) In an action on an attachment 
bond given in another state, where it 
18 shown that the court had jurisdic- 
tion of the subject matter, it will be 
presumed that the court had jurindic- 
tion to issue the 


ai. Dwyer v. Testard, 65 Tex. 432 


2 <Armentrout v. Baldwin, 144 N.W. 
1003, 163 Iowa 410. 


Foreigz. 
2a. Painter v. Munn, 23 So 88, 117 (1) The regularity, 


Ala. 322, 67 AmS R. 170. 


18 Elsman v. Glens Falls Indemnity 
Co, 242 NYS 642, 146 Misc. 631 
—§ CJ p 522 note 47. 

attachment 


validity, and 
freedom from defect of an attach- 
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attachment, al- 
though no statute of that state au- 
thorizing attachment is pleaded.— 
Cunningham v. Jacobs, 22 ND. 336, 
120 Ind 306. 


19. Brown v Tuidrick, 8 NW. 1865, 
14 SD. 249, 86 AmS.R 7564 


7 O.J.8. 


b. Barden of Proof 


The party suing on an attachment bond has the bur- 
den of proving every material element of his cause of 
action. 


The party who seeks to recover damages by rea- 
son of an attachment against him has the burden of 
proving by a preponderance of the evidence that the 
attachment was wrongful? by showing such facts 
and circumstances as tend to establish the truth of 
what he asserts2! It is also incumbent upon him, 
where such matters are necessary to his recovery, 
to show want of probable cause for suing out the 
writ," that there has been an actual levy upon his 
property,“ and that he has been injured thereby24 
and the extent of such unjury.26 


Where a defendant counterclaims on the attach- 
ment bond in the original proceedings, he, of course, 
has the burden of showing a wrongful attachment.26 


c. Admissibility 
(1) In gencral 
(2) As to probable cause 
(3) As to malice 
(4) As to quantity and value of property 
seized 
(5) As to damages 


(1) In General 


The record in the attachment proceedings, the bond, 
and other evidence material to the cause of action or 
defense againet the same is admissible in an action on 
the bond. 


In a suit on an attachment bond the record in 
the original suit is admissible in behalf of plaint:ff,27 
although it was not filed with the complaint,?8 and 
when illegible may be elucidated by parol evidence 29 
Where, however, the action was for an unlawful tak- 
ing of property under a warrant of attachment which 
was subsequently vacated, and after such vacation 


20. Jones v Van Donselaar, 204 N | Blimination of issue of set-off 
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a second and valid warrant had been secured and 
placed in the hands of the officer who held the 
property and the property sold thereunder, it was 
held that the judgment roll, execution, and return of 
the officer were not competent either in defense 
or in mitigation of damages.20 


Where defendant in attachment brought an ac- 
tion against the attachment plaintiff for wrongful at- 
tachment, to which action the sureties were not 
parties, a judgment for plaintiff therein 1s admissible 
against the sureties in an action on the bond to 
prove the fact of its existence and what was there 
decided 81 


Evidence may be introduced to show the relations 
of the parties, where material,®2 but evidence of 
payment on account made after levy is not ad- 
missible to show the status of the parties as of the 
date of the levy 38 


The deposition of the officer levying the attachment 
has also been held admissible for the purpose of 
showing what he did.84 


The holding of the goods under other writs after 
one had been dissolved may be shown.85 


In an action on an attachment bond to recover 
damages for a wrongful attachment it is competent 
to identify plaintiff as the real defendant 1n the at- 
tachment proceedings, doing business under the name 
of the obligee named in such bond 86 


Secondary evidence of the contents of the bond 
may be admitted when a proper foundation therefor 
is laid.87 


(2) As to Probable Cause 


Evidence concerning probable cause to believe there 
are grounds for attachment is admissible In an action 
on the bond, where want of probable cause Is an element 
of the cause of action 


30. Geller v Rosenfeld, 128 NYS 


W. 416, 200 Iowa 176—Moore v Alt- 
myer, 202 NW 214, 199 Iowa 868— 
6 CJ. p 533 note 50 


@l. Burrows v. Lehndorff, 8 Iowa 96 
——§ CJ. p 528 note 61 


a2. Moore v Altmyer, 202 NW 214, 
1989 Iowa 368—6 CJ. p 528 note 58. 


23. Colo—Graham v Reno, 38 P 
835, 5 Colo App. 330 

Ind—Barnett v Lucas, 61 NE. 683, 
27 Ind App 441 

6 CJ. p 523 note 54. 


24 <Ala—Hale v. Helms, 81 So. 840, 
17 Ala App. 62 

Mo—State v. Hndeavor Mining & 
Investment Co v. Webb City & 
Carterville Foundry & Machine 
Works, 182 SW. 18, 151 Mo App 31. 

6 CJ. p 528 note 55. 


In a suit on an attachment bond 
for wrongful and malicious attach- 
ment, the elimination of the issues 
presented by defendant's plea of set- 
off does not relieve plaintif® of the 
burden of proof resting upon him to 
show that he was damaged by suing 
out of the attachment—Hale v. 
Helms, 81 So 840, 17 Ala App 62 


26. Morneault v National Surety Co, 
174 P 81, 37 CalApp 285—6 CJ. 
p 528 note 56. 


26. Crom v. Henderson, 175 NW 
983, 188 Iowa 227 


@7. Hamilton v. Maxwell, 32 So. 18, 
183 Ala. 233—6 CJ. p 528 note 58. 


28. Draper v. Vanhorn, 12 Ind. 352 
29. 
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Goldsmith v Picard, 27 Ala. 143. 


628, 189 App Div 289. 

Sl. Johnston v Sexton (IlJ) 159 
F 70, 86 CC.A 260 certiorari de- 
nied 29 SCt. 685, 212 US 576, 52 
L Ha 657. 

33% Harms v White, 101 So 761, 213 
Ala 64 

33. Harris v White, supra. 

s& U. S FWdelty, ete, Co _ v. 
Howes, 109 SW 348, 38 Ky L 181 
—§ CJ p 624 note 62 


35. HEmgelke, etc, Milling Co vy. 
Grunthal, 35 So. 17, 46 Fla 3849. 
36. Mich—EHrmeling v Bargh, 79 N. 
W. 1094, 121 Mich 167 

Neb—Wealler v. Deranleau, 94 N.W. 
1088, 4 Neb (Unoff) 497. 

6 GJ. p 529 note 57. 

37. Barnett v. Lucas, 61 N BD. 688, 27 
IndApp 441—6 C.J. p 524 note 64. 
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In proceedings to recover for injuries caused 
by wrongful attachment, facts and circumstances 
within the knowledge of attachment plaintiff, such 
as gave him reason to believe the truth of the facts 
stated in the affidavit, are competent evidence to 
show probable cause for suing out the writ;38 but 
evidence of statements of third persons to attach- 
ment plaintiff as to defendant’s conduct is not ad- 
missible, where there is no offer to prove that such 
statements were true or that plaintiff had reason 
to believe them to be so?9 Evidence as to the con- 
duct of attachment defendant’s affairs and the good 
faith of his transactions is competent to prove want 
of reasonable cause.!® 


On an issue as to probable cause for suing out the 
writ, evidence as to the actual nonexistence of the 
grounds alleged 1s not competent. ‘4 


(3) As to Malice 
Where malice is materlfal to the cause of action, evi- 
dence tending to prove or disprove it is admissible. 

It has been held competent for the purpose of 
proving malice to show that plaintiff in attachment 
procured two attachments in one week,** or to ad- 
duce evidence of attachment defendant’s reputation 
for solvency and ability to pay his debts;#8 and 
where the debtors sued in attachment were a partner- 
ship it is competent to prove a wrongful levy of the 
attachment on the individual property of one of the 
partners, and attendant circumstances of aggrava- 
tion, wantonness, or gross negligence, for the pur- 
pose of proving malice.44 On the other hand, it is 
not permissible to show slanderous words or declara- 
tions of attachment plaintiff after the commencement 
of the action unless they relate directly to the act 
of suing out the attachment.£5 


Testimony to the effect the parties had “difficulty” 
on the day of the attachment and prior thereto 1s 
admissible on the question of bona fides or animus 
of the attaching creditor in procuring the attach- 


88. Rocker v. Davis, 139 NW 1110, 
160 Iowa 87—Gaddis v. Lord, 10 
Iowa 141—6 CJ. p 526 note 92 

38. Schrimpf v. McArdle, 13 Tex 
868. 

#. McAllster v. Hogue, 234 P. 657, 
183 Wash. 664 

Ownership of land ‘tie, 
In a suit on an attachment bond, 


record title owner of land, some of it 


in the county, and that he had bank-|"",. PUrton v. Knapp, 14 Iowa 196, 


ing credit, was properly admitted in $1 Am D. 466. 


view of debtor’s onerous burden un-|*® Harris v. White, 101 So. 151, 


der Remington CompSt. § 654, of | 212 Ala. 54, 
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657, 1838 Wash 664—6 CJ p 526 note 
96. 


41. Peters v. Snavely-Ashton, 120 N 
W 1048, 122 NW 836, 144 Iowa 
147—Charles City Plow, etc, Co 
v Jones, 32 NW 280, 71 Iowa 234 
—6 CJ. p 524 note 68 


Ryall v. Marx, 50 Ala. 31. 


43. Mayfield v. Cotton, 21 Tex. L 52. 
debtor's testimony that he was the/ 44 Watts v. Rice, 75 Ale. 289. 


C.J.8. 


ment,46 


Where exemplary or punitive damages are asked, 
attachment plaintiff should be permitted to show 
that he acted without malice,47 and he may, for the 
purpose of showing absence of malice, introduce evi- 
dence of attachments against attachment defend- 
ant, levied prior to his own, provided he knew of 
them, but not otherwise ,4® that at the time of the 
suing out of the writ defendant in attachment was 
greatly involved in debt ;£9 and that he acted on the 
advice of counsel, given on a full statement of the 
facts 50 


- (4) As to Quantity and Value of Property 
a” Seized 
Evidence as to the quantity and value of property at- 
tached is admissible in an action on the bond. 

It has been held that plaintiff may show that oth- 
er goods than those designated 1n the sheriff’s return 
were seized, whether the omission to inventory them 
was the result of fraud or muistake,51 and that, al- 
though to determine the quantity of goods seized it is 
not competent to show the percentage of profits on 
goods sold, it 1s permissible to prove for this purpose 
the amount of goods on hand at any particular time, 
the quantity sold by way of diminution, and the stock 
with all additions made to it by accretions in the 
meantime 52 


In determining the value of the property attached 
at the time of the attachment, it is competent to show 
what it brought at a sheriff's sale shortly after the 
seizure ;53 and an inventory of the stock of goods 
seized, made by defendant 1n attachment, 1s also ad- 
muissible for this purpose.54 Evidence on cross-ex- 
amination of plaintiff’s witness, who had been inter- 
ested as purchaser of the goods subsequent to the 
attachment, tending to show that they were unsal- 
able, 13 admissible on the question of damages, where 
it tends to show that the goods were of less value 
than claimed by attachment defendant.55 A deputy 


48. Lockhart v. Woods, 38 Ala 632 
—6 CJ. p 627 note 14. 

42. Myers v Wright, 44 Iowa 38— 
6 CJ p 627 note 17. 

50. Sloan v Langert, 32 FP. 1015, 
6 Wash 26—6 CJ. p 527 note £8. 

51. Jefferson County Sav. Bank v. 
Eiborn, 4 So 286, 84 Ala. 529. 

Jefferson County Sav. Bank v. 
Eiborn, supra. 

53. Marx v. Leinkauff, 9 So. 818, 93 
Ala. 403—6 C.J. p 527 note 36 

54. Carothers v. MclIlhenny Co, 63 
Tex. 138—6 C.J. p 527 note 28. 


proving want of reasonable cause for| #7. Sloan v. Langert, 32 P. 10165, 6/85. Armstrong v. Ames, etc, Ca, 


360 


levy.—cAllister v. Hogue, 234 P.' Wash 26. 


48 S.W. 302, 17 Tex.Caiv.App. 46. 


7 C.J.8. 


sheriff who did not levy the attachment may testify 
as to the value of the goods, where a few days prior 
to the levy thereof he seized the same goods under a 
writ of detinue.56 


Where catile were atiached, evidence as to what 
cattle are worth when located on and familiar with 
a range is admussible,5? as is also evidence showing 
the condition and value of the cattle at tumes other 
than the day of their release.58 


(5) As to Damages 


Matters tending to show the amount of damage sus- 
taIned by wrongful attachment are admissible tn an ac- 
tion on an attachment bond. 


Evidence of the amount of attachment defendant’s 
business 1s admissible on the question of damages,59 
as 1s also evidence of loss of business.69 


The judgment obtained against plaintiff in the 
attachment suit, 1f valid, is admissible on the ques- 
tion of damages.§1 


Where :t 1s claimed that the seizure has caused 
injury because of the resulting inability to fulfill a 
contract of sale thereof, the contract may be proved 
by parol evidence on showing that it has been de- 
stroyed 62 Plaintiff may not, however, testify as to 
the effect of an attachment on possible sales, not 
in the usual course of business 63 

Injury to credit may be shown,® but attachment 
defendant cannot be permitted to testify that his 
credit was damaged in a designated amount, as ex- 
tent of damage to credit 1s an inferential fact, which 
can be arrived at only by a weighing of all the facts 


56. Jefferson County Sav Bank v. 
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cede to the sellers price ’’—Armen- 
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and circumstances, and cannot be the subject of di- 
rect proof.65 


It has been held that evidence that attachment 
defendant was a man of limited means is not ad- 
missible in his own behalf,66 but it has also been 
held that proof of the financial imability of defend- 
ant in attachment to replevy the property seized 
1s admissible 1n evidence to show his actual damage, 
and also his inability to minimize his damage.67 


Where property has been wrongfully attached, it 
cannot be shown, 1n mitigation of damages, that the 
same goods were subsequently levied on and sold 
on execution in the satisfaction of a judgment out- 
standing against defendant in atiachment.®& 


As to attorney's fees. In an action for wrongful 
attachment evidence 1s admissible to show the ren- 
dition of legal services in defeating the attachment 
suit®? and the amount which defendant 1n attach- 
ment has paid or 1s bound to pay therefor, although 
not conclusive, is admissible.79 


Minunicing damages. In an action for damages 
for detention of cars by attachment, defendant may 
show that plamtiff could, for a small sum, have se- 
cured a replevin bond, it being its duty to do what 
it reasonably could to lessen the injury,7! but evi- 
dence of failure to mitigate damages is inadmissible 
where no duty to mitigate 1s shown.” 


The deposition of the officer levying the atiach- 
meni has been held admissible to show what he did 
and the nature of plaintiff's loss resulting from his 
store being closed under the attachment.7® 


dence of the amount actually paid 


Eborn, 4 So 3886, 84 Ala 529 

&7. Schofield v. Territory, 56 P. 306, 
9 NM. 626 

58. Schofield v Territory, supra—é6 
CJ. p 528 note 35 


88. Ruthven v. Beckwith, 46 NW 
1078, 84 Iowa 814, 51 NW. 158— 
6 CJ. p 528 note 86 


60. Birmingham Dry-Goods Co Vv 
Finley, 26 So. 188, 122 Ala. 5384— 
6 CJ p 538 note 38. 


@. Pruitt v Hnglish, (Tex Civ App ) 
1738 SW. 1172 


64 Draper v. Vanhorn, 12 Ind 352 


6% Thielen v Schechinger, 283 N.W 
760, 211 Iowa 470. 


Where there was prospective pur- 
chaser 

“The proposed purchaser was not 
offered as a witness If it was prop- 
er at all to prove depreciation in 
this way (a point we need not de- 
clde), 1t 18 manifest that the pur- 
chaser himself could furnish the best 
evidence of the reasons which oper- 
ated upon his mind in refusing to ac- 


trout v. Baldwin, 144 NW 10038, 1006, 
163 Iowa 410 


G& Brayton wv Spooner, 5 Ky Op 
63—6 CJ p 528 note 43 


65. Trammell v. Ramage, 11 So. 916, 
97 Ala. 666 


6e. Jackson v Smith, 75 Ala 97 


67. Parker v Nolan, 139 SH 429, 87 
Ga App 205 


68. Churchill v Abraham, 22 17] 
4586 


68. Balinsky v. Gross, 128 NYS 


1062, 72 Misc. 7 


70. Ala—Street v Browning, 98 So 
208, 210 Ala 3381 

Ok! —Munson v. Beck, 214 P. 708, 89 
Qk! 251 

6 CJ p 6529 note 56. 


HMeceszty and reasonableness must 
be shown 

“The measure of the recovery for 
expenses incurred by plaintiff by rea- 
son of defendant's wrongful act is a 
reasonable sum therefor, and not the 
amount actually paid out, nor a sum 
in excess thereof Hence, while evi- 
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may be considered, the necessity of 
such payment and its reasonableness 
must be shown’’—Munson v. Beck, 
214 P. 708, 89 Okl. 251, 252 


71. Pittsburg, etc, R. Co v Wake- 
fleld Hardware Co, 55 SH 423, 
148 NC 64. 


72. McAllister vy. Hogue, 284 P. 657, 
133 Wash 664. 


mefusal to auction attached. property 

Where, prio: to an advertised auc- 
tion, an attachment was levied, and 
the debtor thereupon refused to pro- 
ceed with the auction and place the 
proceeds in the hands of the sher- 
iff as suggested by the creditor, such 
refusal is inadmissible in evidence, 
for “the respondent was under no ob- 
ligation for the purpose of mitigating 
damages or any other reagon to the 
benefit of the appellants to proceed 
with what had been advertised to be 
a voluntary sale of property now 
that 1t was under the cloud of an at- 
tachment "—McAllister v Hogue, 234 
P. 657, 658, 188 Wash. 664. 


73. U S W§Wdelity, etc, Co v 
Howes, 109 S.W. 348, 38 Ky.L. 131. 
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d. Weight and Sufficiency 
(1) In general 
(2) As to wrongfulness and probable 
cause 
(3) As to malice 
(4) As to property seized. 
(5) As to damages 


(1) In General 


The party having the affirmative of an essential Issue 
must sustain it by a preponderance of the evidence. 
Following the rules applicable in civil actions gen- 
erally, a party having the affirmative of an issue 
in an action on an attachment bond must sustain it by 
a preponderance of the evidence, and a preponder- 
ance of the evidence 1s sufficient./4 


Proof of the wrongful attachment is sufficient to 
warrant a recovery of actual damages, without evi- 
dence of malice or want of probable cause, although 
the petition alleges that the writ was maliciously 
assued without probable cause’5 Where the rec- 
ord shows that a final judgment in personam alone 
has been taken, this sufficiently shows a dissolution 
or abandonment of the attachment.76 


A judgment in an action, in which the sureties 
were not parties, in favor of the attachment defend- 
ant against the attachment plaintiff for wrongful at- 
tachment, 1n which damages were recovered for 
wrongs committed by the principal apart from the 
attachment, is not of itself sufficient to establish a 
cause of action against the sureties on the attach- 
ment bond.?7 


Execution of the atiachment bond is sufficiently 
shown by mtroducing the record of the attachment 
suit ,78 and where defendants interpose a verified 
plea of non est factum, which is the only issue in 
the case, proof of the execution of the bond by de- 
fendants is sufficient to entitle plaintiffs to recover.79 


7% Waller v Deranleau, 84 NW.| Okl—Bash v. Howald, 157 P. 1154, 


1038, 4 Neb (Unoff.) 497—6 CJ. p 
529 note 69 

75. Talbott v Great Weatern Plaster 
Co, 132 SW. 15, 151 MoApp. 6538 

76. Sannes v. Ross, § N.E. 699, 106 
Ind. 5658. 

77. Johnston v Sexton, (Il) 159 F 
70, 86 C.CA 260, certiorari denied 
29 SCt. 685, 212 US. 576, 538 L 
Ed 667. 

73. Adams v. Olive, 48 Ala 551 


75. Fitzsimmons v. Hall, 84 Il. 538 
—§ C.J. p 529 note 64 

$0. Ala—Smith v. Summers, 113 So 
344, 215 Ala. 690—Street v. Brown- 
ing, 87 So. 527, 205 Ala. 110, 


69 Okl 116. 


766. 


614 


ATTACHMENT 


6 CJ p 65629 note 67 


Zhe judgment entry, showing a 
verdict and judgment for defendant/&* Smith v Summers, 113 So 344, 
in attachment suit on the merits of 
the claim sought to be enforced, es- 
tablished @ breach of the attach- 
ment bond, and authorized a recov- 
ery thereon —Street v Browning, 87 
So. 627, 205 Ala. 110 


Sl. Ala.—Sharpe v. Hunter, 16 Ala 
Ark —Boatwright v. Stewart, 87 ark 
6 CJ. p 529 note 68, 


7 C.J.S. 


(2) As to Wrongfulness and Probable Cause 


While proof sufficient to lead a reasonable man to 
belleve that he had grounds for attachment is sufficient 
to show probable cause, a final determination of the at- 
tachment proceedings on its merits for the defendant 
therein conclusively proves that the proceedings were 
wrongful. 


A dissolution of the attachment or judgment for 
defendant when upon the merits, 1s ordinarily con- 
clusive, in a subsequent action or proceeding to re- 
cover damages caused by the attachment, that the 
writ was wrongfully obtained ;89 but an attachment 
cannot be held to have been wrongful, within the 
meaning of statutes authorizing a recovery of dam- 
ages resulting from wrongful attachments, merely 
because 1t has been dissolved on account of defccts 
in the form of the proceedings, or for mere omis- 
sions, irregularities, or informalities in the issue of 
the writ.81 Neither does the fact that the attach- 
ment 1s dissolved or quashed for the failure of the 
oficer to perform his duty,82 or dismissal of the 
attachment because of the existence of prior liens 
on the attached property necessarily establish that 
the attachment was wrong ful 88 


Failure to prosecute to effect imports, prima facie, 
the want of a just cause of action 84 


If the attachment proceedings are sustained, this 
may be conclusive that they were rghtful,®5 al- 
though where plaintiff recovers judgment on the 
merits in the maim action, and defendant may stull 
sue because none of the statutory grounds for at- 
tachment existed or because the claim or levy was 
excessive, such termination cannot be conclusive that 
the attachment was rightful.86 


A levy on exempi property does not tend to es- 
tablish that the attachment was sued out wrongful- 
ly.87 


Probable cause. Proof of probable cause to be- 


62. Offterdinger v. Ford, 24 8 BH. 246, 
92 Va 686 


83. Miller v McCrory, 3 Ky.l. 774, 
11 Ky Op 625 


215 Ala 690—Street v. Browning, 
87 So. 527, 205 Ala 110. 


85. Waring v. Fletcher, 62 N.B 203, 
162 Ind. 620. 


66. Ala—Blackmon v. Gilmer, 130 
So. 192, 221 Ala 584—Bradford v. 
Tide 90 So 809, 18 Ala App. 

Wash.—MeocAllster v. Hogue, 234 P. 
657. 

87. Faroux v. Cornwell, 90 8.W. 537, 
40 Tex Civ.App. 629, 
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lieve that grounds existed for suing out an attach 
ment requires evidence showing, not merely what the 
creditor in fact believed, but also what a reason- 
able man, on proper investigation, would believe.88 
The fact that the trial court granted judgment which, 
if unreversed, would have sustained the attachment 
has been held to be insufficient of itself to show 
probable cause and the fact that the appellate court 
in reversing such judgment stated in its opinion 
that the question was a perplexing one is not con- 
trolling on the question of probable cause 89 


The fact that an attachment was levied on cxempt 
property does not warrant an inference that 1t was 
sued out without probable cause ,99 nor 1s the fact 
that judgment was rendered for defendant 1n the 
suit in which the attachment was issued, sufficient to 
establish that the attachment was issued maliciously 
and without probable cause 91 


The fact that plaintiff in attachment acted under 
advice of counsel has been held to be sufficient to 
show probable cause in suing out the writ.94 


(3) As to Malice 


Want of probable cause fs not conclusive on the 
question of malice. 


The fact that probable cause did not exist, al- 
though not conclusive, may support an inference 
of malice sufficient to supply the place of direct 
proof thereof.98 However, malice cannot be pre- 
sumed, as against sureties on a bond to procure az 
attachment, who are strangers to the controversy 
and not interested in the result, from the mere fact 
that they signed without previously examining into 
the merits of the cause;9* nor can malice in sumg 


88. McAllister v. Hogue, 284 P 657, 
138 Wash. 664 


Rule stated 


“It does not depend upon the state; eq) 1016. 
of mind of anybody, but upon the 
true facts of the case It 1s for| 93 


the plaintiff im any such case, 1f| 130 Ala 648 
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81. Hulfrich v Meyer, 89 P 455, 11|1. 
Wash 186—6 CJ p 530 note 87 


92. Taylor v. Wilbur, (Wasb) 81 P 


Ala —Alsop v Lidden, 80 So 401, 
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out the writ be inferred from an unsuccessful at- 
tempt to show the existence of probable cause there- 
for.95 


Even if, in an action for wrongful attachment 
brought independently of the attachment undertak- 
ing, the judgment roll in the attachment action, 
showing judgment for the attachment defendant, is 
admissible as prima facie evidence of want of prob- 
able cause, it 18 no evidence of malice in procuring 
issuance of the attachment 96 


Adznce of counsel. The absence of malice is con- 
clusively proved by evidence that plaintiff acted 
under the advice of counsel, and that during the lit- 
gation two judgments were rendered in his favor, 
although subsequently reversed 97 


Participation by a princtpal im the malice of his 
agent in suing out an attachment cannot be in- 
ferred merely from the relation of principal and 
agent.88 


(4) As to Property Seized 
The return of the officer is 
quantity of goods seized. 
It has been held that the return of the officer 
making the levy 1s conclusive as to the quantity of 
goods seized.99 


conclusive as toe the 


(5) As to Damages 


The fact of damage must be sustained by a pre- 
ponderance of the evidence. 


The fact of damage, as other material facts, must 
be established by a preponderance of the evidence 1 
The cvidence as to damages must be definite and 


Morneault v National Surety Co, 
174 P. 81, 87 CalApp 285. See 
Chase v. Bodge, 194 TDLApp 353. 


Insufficient evidence of depreciation 

An award of five hundred dollars 
for depreciation of an automobile 1s 
not supported by testimony of wit- 


there has been no previous adjudi- 
cation, to lay before the jury the 
facts concerning his affairs sufl- 
clently to show that, as they were 
known, oF might have been known, 
by reasonable inquiry there were no 
fraudulent transactions on his part, 
and none upon which the ordinary 
business man would naturally look 
with suspicion”—Seattle Crockery 
Co. v. Haloy, 38 P. 650, 651, 6 Wash. 
802, quoted in McAllister v. Hogue, 
234 P. 657, 658, 188 Wash 664. 


88. Taylor v. Wilbur, 16 P (2d) 457, 
170 Wash. 265 


$9). Faroux v. Cornwell, 90 SW. 537, 
40 TexCiv App 629. 


Iowa —VWelsh v. Haleen, 188 N.W 
602, 157 Iowa 647 
6 CJ yp 5380 note 76. 


94. Dawson v. Baum, 19 P 46, 8 
Wash T. 464. 


95. Flournoy v. Lyon, 70 Ala 808 


96. Vesper v. Crane Co, 180 P. 876, 
165 Cal. 86, LRAI91I5A 541 


97. Frank vy Chaffe, 834 La Ann 1208 
—€ CJ p 580 note 82. 


98 Jackson v. Smith, 75 Ala. 97. 


99. Matthews v Boydstun, (Tex Civ. 
App) 81 SW. 814—6 CJ. p 630 


note 88. 
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nesses where one expert who saw the 
machine before levy testified that it 
was then worth eight hundred and 
fifty dollars, while another who did 
not see it stated 1t was worth eleven 
hundred and fifty dollars, and plain- 
tiff, sole witness on the value at iis 
return, testified that he sold it for 
four hundred and fifty dollars and a 
lot of land which he valued at two 
hundred dollars, notwithstanding evi- 
dence of experts as to the rate of de- 
preciation of an automobile while in 
use, where the automobile was not in 
use while in custody —Morneault v. 
National Surety Co., 174 P. 81, 37 
Cal App. 285. 
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certain and should not leave it to the jury to spectu- 
late as to the damages sustained, and where the 
evidence is not definite and certain, plaintiff cannot 
complain that the jury fail to award him anything 
where defendant is awarded a sum in set-off 2 


The contract price,? or the amount actually paid,‘ 
for the services of defendant’s attorney m proceed- 
ings for the dissolution of the attachment is not 
conclusive as to what 1s a reasonable compensation 
therefor. The record in the attachment proceed- 
ings 1s not conclusive, im an action on the bond, 
as to the ownership of the property seized, and 
the true status of title may be shown.5 As the 
mere seizure of a debtor’s book of accounts under 
a writ of attachment creates no lien in favor of 
the attachmg creditor on the accounts, proof of 
such seizure is not proof of damages entitling plain- 
tiff to judgment in an action on the indemnifying 
bond given in the attachment suit.6 Where plaimn- 
tiff testified that he employed a certain attorney to 
defend the suit and agreed to pay him a certain 
fee, but there was no proof that he defended it, 
or that plaintiff had paid or was lable for the fee, 
there was no evidence of actual damages.” 
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7 C.d.8. 
§ 176. —— Trial 


a. Questions of law and fact 
b. Instructions 
c. Verdict or findings 


a. Questions of Law and Fact 


Where the evidence on an issue is undisputed, or 
where there Is no evidence, the determination of the Is- 
sue is a question of law for the court; but where the 
evidence thereon is conflicting, the issue should be sub- 
mitted to the jury. 


Where the evidence is conflicting, it is for the 
jury to decide whether the attachment was sued 
out wrongfully,8 maliciously, or without probable 
cause10 Its also for the jury to determine wheth- 
er injury resulted from the attachment,41 and to 
determine the amount of damages to be recovered 12 
The question of what facts constitute probable 
cause 18 for the court.18 The question of the own- 
ership is one of Jaw and not of fact.14 

It 1s the province of the jury, in some jurisdic- 
tions, to determine whether punitive damages will 
be awarded, as well as the amount thereof.15 

Issues upon which there is no evidence should 
not be submitted to the jury. Thus, where there 
1s no evidence tending to show probable cause,16 


@ State ex rel Myers v Mathieson, 
232 SW 181, 207 Mo App 676 


3 Ala—Street v Browning, 98 So 
203, 210 Ala 3881 

N Y—Dismen v Glens Falls Indem- 
nity Co, 262 N.Y 8S. 643, 146 Muse 
681 

6 CJ p 531 note 95 


4 <Ala—Street v. Browning, 98 So. 
208, 210 Ala 831 
89 Okl 251. 


S&S Massachusetts Bonding & Insur- 
ance Co v U S Conservation Co, 
182 SE 728, 31 GaApp 716. 


Reason for the rule stated 

“The title to the property seized 
under an attachment 1s not, as be- 
tween the plaintiff in attachment and 
the defendant in attacr-nent, a mat- 
ter of inquiry in the attachment case 
If the defendant’s property 1s not 
levied upon, the defendant has noth- 
ing to complain of If the property 
levied on ls not the property of the 
defendant in attachment, this fact, 
wo far as respects the attachment 
suit, 13 of no concern to the plain- 
tiff. He 1s concerned therein only so 
far as he may be answerable to an- 
other person for trespass in caus- 
ing the levy The record in the at- 
tachment case therefore cannot, in a 
auit for damages on the bond by 
the defendant in attachment against 
the plaintiff in attachment, establish 
anything as to the true title to the 
property attached '—Massachusetts 
Bonding & Ins, Co. v. U. S Conserva- 


tion Co., 122 SH. 728, 781, 31 Ga.App 
716 


6 McKinney v. Sweet, 
So 939. 


7% State ex rel Myers v. Mathieson, 
283 SW. 181, 207 MoApp 676— 
6 CJ p 581 note 94 

& Hamilton v. Maxwell, 82 So. 13, 
188 Ala. 2833—Alsop v Lidden, 30 
So 401, 130 Ala. 548—6 CJ. p 531 
note 96 


9 Alsop v Lidden, supra—Hamilton 
v. Maxwell, 24 So. 769, 119 Ala 28 
—6 CJ p 581 note 97 


10. McAllister v. Hogue, 284 P. 657, 
133 Wash 664—6 CJ. p 531 note 
98 


ll. Bell v Seals Piano & Organ Co, 
78 So. 806, 201 Ala. 428—6 CJ. p 
631 note L 


12. McFarland v. Ratcliffe, 9 P (2d) 
1090, 167 Wash. 673—6 CJ. p 531 
note 2. 


Attorney's fees 

(1) The question ag to the reason- 
ableness of an attorney's fee for 
procuring dissolution of an attach- 
ment is one for the jury —McFarland 
v Ratcliffe, 9 P.(2d) 1090, 167 Wash. 
678—6 CJ. p 531 note 2 [b] (1). 

(2) Where the attorney who de- 
fended the attachment suit testified 
as to the value of his services, and 
this evidence was not contradicted, 
it was the province of the jury to 
determine what constituted a reason- 
able feea—St. John vy, United States 


364 


(Miss) 28 


Fidelity & Guaranty Co, 182 P. 128, 
56 Moot. 197. 


(3) The attorney’s fee to be award- 
ed under a statute as costs of an 
action on @ bond should be fixed by 
the court—McFarland v. Ratcliffe, 
supra 
13. Mark v. Christian, 59 S.W. 1093, 

23 Ky L 1102—6 CJ. p 531 note 4. 


i4. Trentman v. Wiley, 85 Ind 33— 
6 CJ p 581 note 6. 


15. Blackmon v. Gilmer, 180 So. 192, 
221 Ala 554—6 CJ. p 531 note 2 
{d], p 535 note 41 [b] 


16 McAllister v Hogue, 234 P. 657, 
1838 Wash 664—6 CJ. p 681 note 5. 


Rule stated 

“If the facts are not in dispute, 
the question 1s for the court Upon 
disputed facts the jury must be left 
to pass, but the court must deter- 
mine on the facts found whether 
or not probable cause existed <As 
to what facts are sufficient to show 
probable cause is a question of law 
for the court, and whether such facts 
are proved by the evidence 18 a ques- 
tion for the jury"—McAllister v 
ie 234 P. 657, 658, 133 Wash 

4. 
ies to investigate or obtain ad- 

r) 

Where there is neither pleading 
nor proof to the effect that the credi- 
tor sought advice of counsel or exe:- 
cised diligence to ascertain facts un 
which reasonable cause might rcat, 
although the debtor, who was his 


7 ©.J.8. 


or where there is no competent evidence of the 
value of an attorney’s services,17? such issues should 
not be submitted to the jury 


Where the evidence leaves no doubt as to wheth- 
er or not the attachment was wrongful, a verdict 
may be directed,18 but where there is a judgment 
for defendant in the original action, and some evi- 
dence of actual damage, it is error to grant a non- 
suit 19 


b. Instructions 


The court should instruct the Jury as to the law on 
all matters submitted to their consideration 


The court should instruct the jury as to the law 
applicable to the matters presented for their con- 
sideration,29 the elements and measure of dam- 
ages,*1 and the manner 1n which the verdict should 
be returned,2* being careful that the instructions 
shall not invade the province of the jury," or be 
argumentative*4 or misleading 25 


c. Verdict or Findings 


The verdict, if for plaintiff, should be In the amount 
of damages found to be sustained by plaintiff, not exceed- 
Ing the amount of the bond 


The rules governing verdicts in civil actions gen- 
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erally apply to actions on an attachment bond. Ac- 
cordingly, the verdict, if for plaintiff on the bond, 
should be for the amount of damages found to be 
sustained by plaintiff, not exceeding the amount of 
the bond*6 A finding that nothing was due to 
plaintiff n attachment by reason of a counterclaim 
does not authorize an inference of malice in suing 
the writ such as will warrant an allowance of ex- 
emplary damages 27 A verdict contrary to the law 
and the evidence should be set aside and a new 
trial granted,28 


§ 177. —— Judgment 


The Judgment in an action on an appeal bond must 
be tn statutory form, and obtained In conformity with 
statutes 

Where a statute requires that judgment be en- 
tered for the penalty of the bond, to be satisfied 
by the payment of the verdict and costs, a judg- 
ment for the payment of such verdict and costs 
rather than for the penalty, to be satisfied by the 
payment of such verdict and costs, will not be dis- 
turbed where a statute further requires that judg- 
ments shall not be reversed for mere technicalities 
not affecting the substantial rights of the parties 29 


tenant, sald he was going to Oregon 
efter leaving his place, as matter of 
law, there was no reasonable cause 
for attachment — McAllister v 
Hogue, 284 P. 657, 188 Wash 664 


17. State ex rel Furst Nat Bank v 
Flarsheim, 119 SW 17, 187 Mo 
App i 

18. Hiseley v Norfolk Nat Bank, 
131 NW. 608, 89 Neb 382 


19. Parker v Nolan, 189 SE 429, 87 
Ga App. 205. 


20. State ex rel and to Use of Kib- 
ble v. Hurat Nat Bank, (Mo App ) 
23 S W.(2d) 185—6 CJ. p 531 note 


#1. Blackmon v Gilmer, 180 So 192, 
221 Ala. 554—6 C.J p 532 note 8 


rterest 

In an action on an attachment 
bond, an instruction telling the jury 
that plaintiff was entitled to six per 
cent interest from the date the prop- 
erty was taken under a writ of at- 
tachment, was erroneous in not 
pointing out the effect of a return of 
part of the property on the right to 
recover interest—State ex rel and 
to Use of Kibble v Furst Nat. Bank, 
(Mo App) 32 SW (2d) 185 
oss of time and expenses 

An instruction telling the jury that 
plaintiffs are entitled to recovery for 
the expenses and time that were nec- 
essary in the defense of the attach- 
ment suit, and which allows the jury 
to find for plaintiffs on this item, 
sufficiently informs the jury that the 


recovery could only be for loss of 
time, personal expenses, and printing 
bills that were necessary in the de- 
fense of the attachment Also, such 
instruction 18 not misleading hecause 
it omitted the word “reasonably” and 
used only the word “necessary ’— 
State ex rel and to Use of Kibble v 
Firat Nat Bank, (MoApp) 22 Sw 
(2d) 185 


Proverty of defendant 

The instructions should require the 
jury to find that the property taken 
under the writ of attachment be- 
longed to pla.ntiff —State ex rel and 
to Use of Kibble v First Nat Bank, 
(Mo App ) 22 S W (2d) 155 


Punitive damages 

“The jury should be given to un- 
derstand by the trial court that the 
assessment of punitive damages as 
well as the amount, if so assessed, 
were matters resting in their sound 
discretion "—Blackmon v Gilmer, 130 
So 192, 194, 221 Ala 5654 


Value of property 

In an action on an attachment 
bond, an instruction permitting re- 
covery for plaintiff, if the jury found 
that specific property had been taken 
under the writ, and restricting the 
amount of damages to the reasonable 
fair market value of such property 
not to exceed a certain sum, which 
was the value of the property as al- 
leged in the petition, was not errone- 
ous as allowing the jury to return a 
verdict for damages up to the full 
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amount sued for rather than the 

amount shown by the evidence — 

State ex rel and to Use of Kibble v. 

Furst Nat Bank, (MoApp) 22 SW 

(24) 1865 

22. Cross v Coffin-Fletcher Packing 
Co, 51 SH 704, 123 Ga 817 


23. Vandiver v. Waller, 89 So 186, 
148 Ala 411—6 CJ p 5382 note 11 


24% Troy v Rogers, 20 So 999, 118 
Ala 131—6 CJ p 632 note 12 


25. State ex rel and to Use of Ki1b- 
ble v First Nat Bark, (Bo App ) 
22 SS W.(2d) 185—6 CJ p 532 note 
13. 


Interest on value of property 

An instruction that the jury might 
allow interest “on all property that 
was taken and not returned” is suffil- 
cient as limiting the jury to a calcu- 
lation of the interest upon the prop- 
erty that was taken and not returned, 
and 1t was not misleading in failing 
to require the jury to calculate the 
interest upon the value of the prop- 
erty —State ex rel and to Use of 
Kibble v Furst Nat Bank, (Mo App ) 
22 SW (2d) 185 
26. George N Puerce Co v Casler, 

80 NBD 494, 194 Mass 423 


27. Abrens v. Fenton, 115 NW. 233, 
188 Iowa 559. 


96. Oakes v Smith, 48 SE 942, 121 
Ga. 8176 CJ p 588 note 16 


a9. State v Reynolds, 117 SW. 658, 
187 Mo App. 261—6 CJ. p 533 note 
19. 
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Under a statute providing “that no greater 
amount shall be recovered of the said securities, 
than the appraised value of the property seized by 
the officer,” the court, on a verdict for a greater 
amount in an action on the bond, should render 
judgment against the principal and sureties for the 
appraised value, and against the principal for the 
balance.%0 


Where it is alleged in the complaint in an action 
on an attachment bond that application was made 
for a warrant of attachment and that such warrant 
issued, it will be presumed, in support of a judg- 
ment for plaintiff, that a proper affidavit was filed 
with the clerk.3! 


A judgment may be rendered against the surety 
alone where service has not been obtained on the 
principal.32 


§ 178. —— Appeal and Error 


Appeals in actions on attachment bonds are con- 
trolled by rules applicable in other actions which 
have been discussed in the title Appeal and Error 
Cases of peculiar application to actions of this char- 
acter, if any such may arise, will be treated 1n the 
Pocket Parts, under this section number. 


§ 179. —— Damages 


a. Actual or nominal damages 

b Exemplary or punitive damages 
c. Elements or items of damage 

d Mitigation of damages 

e. Amount of allowance 

f. Set-Offs 


30. Holmes vy Cooper, 27 Ark 239. 


31. Brown v Tuidrick, 856 N.W. 186, 
14 SD. 349, 86 AmSR 764. 


33. Watt v. Schlafly, 128 Il App. 
$03 

33. Ga—Parker v. Nolan, 189 § E. 
429, 87 Ga App 206. 

Ohio —Munro Hotel Co. v. Brough, 36 
Ohio Car Ct (N'S.) 186. 

Ok!i—Van Sickle vy Franklin, 162 P. 
960, 62 Okl. 284, 

Pa—Dyer v. Sharp, 2 PaCo. 216. 

Tenn—Gordon v Kentucky Midland 


68 ALR 1326 


37 Ga App 205 


SC—Frick Co v 
499, 168 SC 289 
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Jean, (CC ATenn) 36 F (2d) 468, 
Ga—Parker v Nolan, 139 SH 


Mo.—State ex rel and to Use of Fenn 
¥ Conran, 212 SW 869 

Okl—Carter v Walker, 267 P 2659, 
130 Okl 284—Van Sickle v Frank- 
lin, 162 P. 950, 62 Okl 284 


6 CJ. p 534 note 87. 
Amounts credited principal 


7 C.Jd.8. 
a. Actual or Nominal Damages 


A defendant in attachment who brings an action on 
the bond for wrongful attachment, upon proof that the 
attachment was wrongful, is entitied to recover his 
actual damages, and, in the absence of proof of actual 
damages, he ie at least entitled to nominal damages. 

In an action on a bond for the wrongful suing 
out of an attachment, 1f the attachment is shown 
to be wrongful and that plaintiff 1s entitled to re- 
cover, he 1s entitled to recover his actual dam- 
ages,33 by which 1s meant compensation®‘ for those 
injuries and losses which are the direct and prox- 
imate result of the wrongful suing out of the writ 
and the seizure and detention of his property there- 
under.85 


Nominal damages. Where an attachment is 
wrongfully sued out but no actual damages have 
resulted, attachment defendant is neverthcless ent:- 
tled to recover nominal damages®& Under these 
circumstances, however, he can recover nothing 
more.37 


b. Exemplary or Punitive Damages 


(1) Right to recover 
(2) Under what circumstances allowable 
(3) Actual damages as basis of recovery 


(1) Right to Recover 


In the absence of statutory permission, punitive dam- 
ages are ordinarily not recoverable in an action on an 
attachment bond. 


As a general rule the liability on the attachment 
bond is limited to the actual damages which de- 
fendant in attachment has sustained by reason of 
the wrongful suing out of the writ, and punitive 
or exemplary damages cannot be recovered there- 


Proximate cause 

Where a prior attachment on a 
claim 18 many times less than the 
value of the attached property, and 
is not used to interfore with the 
business of the attachment debtor, 
and the subsequent attachment caus- 
es the damage which was incurred, 
the rule that a prior attachment is 
the proximate cause of the debtor’s 
loss does not obtain—Woodruff v. 
Maryland Casualty Co, (CalApp ) 
85 P (2d) 638 


36. Ala—Schuessler v. Still, 63 So. 


Deiter, 167 SE. 


Coal Co, 278 SW. 68, 152 Tenn. 
267, 42 ALR. 1063. 
6 CJ. p 534 note 365. 


34 Okil—Carter v. Walker, 367 P. 
259, 180 Okl 284—Van Sickle v. 
Frankhn, 162 P. 950, 62 Okl 284. 

§SC—Frick Co v. Deiter, 167 SB 
499, 168 SC 289 

6 CJ p 584 note 36 


35% US—National Surety Co. v. 


Where attachment plaintiff recov- 
ered judgment against attachment 
defendant im the principal action, 
which judgment on appeal was re- 
versed, the voluntary action of at- 
tachment defendant in setting off 
against the judgment three judg~ 
ments held by himself against at- 
tachment plaintiff cannot be charged 
to the attachment bond in his suit 
thereon.—State ex rel and to Use of 
Fenn vy. Conran, (Mo) 212 S.W. 869. 


366 


881, 169 Ala 3239 
N Y.—Blynn v Smith, 4 N.Y.S 306. 
6 CJ p 584 note 38. 


a7. Cal—Heime v Wright, 244 P. 
955, 76 CalApp 3888 

Iowa -—-Thielen v Schechinger, 233 
NW 750, 211 Iowa 470—Schwarts 
v Davis, 67 N.W. 849, 90 Iowa 324 

Neb.—Clare v. Sewell, 203 N.W. 557, 
113 Neb. 441. 

N Y—Blynn vy. Smith, 4 N.Y.S. 306. 

6 C.J. p 5365 note 39, 
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on, whether the proceeding is by independent ac- 
tion on the bond or by an assessment of damages 
in the main action.88 Where, however, the statute 
permits exemplary or punitive damages where the 
attachment was malicious as well as wrongful, such 
damages are proper,’ and under some statutes re- 
covery for punitive damages may be had against 
the principal on the attachment bond, but not 
against his surety.40 


(2) Under What Circumstances Allowable 


Where punitive damages are recoverable In an action 
on the bond, there must be proof of malice. 

Under statutes permitting the recovery of ex- 
emplary or punitive damages such damages may be 
allowed for a wrongful attachment where the writ 
was sued out without probable cause and plaintiff 
in attachment acted maliciously in the premises 44 
In order to warrant such a recovery the element 
of malice‘? or, what imports the same, want of 
probable cause to believe that grounds for attach- 
ment existed, or wanton action,43 must be present, 
and there can be no recovery beyond actual dam- 
ages where the attachment was sued out in good 
faith and was merely wrongful.‘ 


(3) Actual Damages as Basis of Recovery 


Exemplary or punitive damages cannot be award- 
ed unlees actual damages are also awarded. 


Where defendant in attachment fails to show 
that he is entitled to recover any actual damages 
because of the wrongful suing out of the writ, he 
cannot recover exemplary damages therefor, even 
though the writ was maliciously sued out;45 and 
where plaintiff remits the actual damages the court 
has no power to render a judgment for exemplary 
damages 45 
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c Elements or Items of Damage 
(1) In general 
(2) Loss, destruction, or conversion of 
property 
(3) Injury to, or depreciation of, prop- 
erty 
(4) Loss of use of property 
(5) Injury to business 
(6) Loss of profits 
(7) Injury to credit 
(8) Injury to reputation or feelings 
(9) Loss of time 
(10) Interest 
(11) Costs 
(12) Expenses of litigation 


(1) In General 


The Items of damages recoverable In an action on a 
bond for wrongful attachment are those caused by the 
wrongful levy of attachment. 

In accordance with the rule, that the recovery 
of actual damages is limited to compensation for 
injuries which are the direct and proximate result 
of the wrongful atiachment, it has been held that 
no recovery can be had from inability to raise a 
crop,*’ for expenses incurred to prevent additional 
levies,*® for damages arising from the taking of 
property before the attachment suit was begun,‘ 
or from seizure under a writ in detinue by attach- 
ment plaintiff, which suit was dismissed before 
suing out the attachment 59 Neither are any dam- 
ages recoverable against the sureties on the attach- 
ment bond for wrongs committed by the principal 
apart from the attachment5! Where a fund al- 
ready in custodia legis 1s impounded by a wrongful 
attachment, the receiver’s compensation for loaning 
the fund pending litigation, which was retained out 


98. Ohio—Munro Hotel Co. 
Brough, 26 Ohio CirCt(NS) 185 
Okl —Floyd v. Anderson, 128 P 249, 
36 Okl 308, 48 LRA(NS) 788 
Pa—Dyer v. Sharp, 2 Pa.Co. 216. 

6 CJ p 5365 note 40. 


in Texas 

(1) It has been held in this juris- 
diction that punitive damages may 
be recovered from the principal 
where the attachment was malicious 
and wrongful—Mayer v Duke, 10 8. 
W 665, 72 Tex 445—Tynburg v. Co- 
hen, 2 SW. 734, 67 Tex. 220—Faroux 
v. Cornwell, 90 SW. 6587, 40 Tex Civ. 
App 629—Himerson vy. Skidmore, 25 8. 
W 671, 7 TexCiv.App 641. 


(2) It has been held, however, that 
no more than actual damages may be 
obtained from the sureties.—larour 
v. Cornwell, supra, 


v., 98. Blackmon v Gilmer, 130 So 192, 


221 Ala. 554—6 CJ. p 535 notes 41, 
423 


40. Cahill v Fidehty & Casualty 
Co., 175 NB 89, 87 Ohio App 444 


41. US—tTiblier v, Alford, (C.C 
La) 12 F 262 

Ala —Dothard v. Sheid, 69 Ala. 1865. 

6 C.J. p 585 note 45 

42. Ky—Jackson v. Graves, § Ky 
Op 880 

Tenn —Gordon v. Kentucky Midland 
Coal Co, 378 SW. 68, 152 Tenn. 
267, 42 ALR 1052. 

6 CI p 586 note 46. 


43. Blackmon v Gilmer, 180 So. 192, 
221 Ala. 554—Hamulton v. Maxwell, 
24 So 769, 119 Ala. 23—McLane Vv. 
MeTighe, 8 So. 70, 89 Ala. 411— 
Jackson v. Smith, 75 Ala 97—City 
Nat. Bank v. Jeffries, 78 Ala 1838— 
McCullough v. Walton, 11 Ala. 492. 


36/7, 


# Gordon v Kentucky Midland Coal 
Co, 278 SW. 68, 152 Tenn 867, 42 
ALR 1052—6 CJ p 586 notes 47, 
48. 


45. Cahill v. Fidelity & Casualty Co, 
175 NE} 89, 87 Ohio App. 444—4 C. 
J. p 5387 notes 49, 50 


48. Smith v. Dye, (Tex Civ.App) 51 
SW 868. 


47. State v. Allen, 12 Mo App. 6566. 


48. Massachusetts Bonding & Insur- 
ance Co v. U. Conservation Co., 
122 8H 728, 31 Ga.App. 716. 


45. Bradford v. Lawrence, 90 So. 
809, 18 Ala App. 188. 


60. Jefferson County Savy. Bank v. 
Bborn, 4 So. 886, 84 Ala. 529 


51. Johnston v. Sexton, (TIL) 159 F. 
70, 86 C.C.A. 260, 
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of the growing interest, does not constitute an ele- 
ment of damage recoverable upon a breach of the 
attachment bond.52 <A levy of attachment on books 
of account is not a levy on the debts represented 
by the books, but only on the materials composing 
the books, and does not prevent the person to 
whom such debts are due from collecting them, 
so as to make such prevention an element of dam- 


age.58 


Damages are not recoverable for a voluntary 
bankruptcy to which the attachment may have con- 
tributed,54 although they are allowed for the pe- 
riod beginning with the wrongful attachment and 
ending with the filing of such voluntary petition m 
bankruptcy.55 Where the bond is conditioned to 
pay all damages which may be adjudged against 
plaintiff in consequence of his failure to prosecute 
his suit to effect, where a receivership of the prop- 
erty was made necessary by the attachment, the 
amount of the receiver’s compensation and expenses 
are recoverable under the bond on plaintiff's fail- 
ure to prosecute the suit to effect.56 


Plaintiff cannot recover for injuries resulting 
from the levy of executions by other creditors in 
consequence of the attachment,57 nor can he re- 
cover expenses involved in preventing additional 
levies 58 

Where property was wrongfully attached, the 
owner, who promptly sought release of the levy, 
can recover damages resulting from the levy be- 
tween the date of the levy and the date of the re- 
lease, regardless of whether the levy was valid, as 
the only remedy of the owner was to submit to the 
levy and to ask its release by the court.59 


Necessary business expenses. It has been held 


52. Stringfield v Hirsch, 29 SW 
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56. Brown vy. Brown, 296 SW 8656, 


7 C.J 8. 


that, where the stock in trade of a druggist was 
wrongfully attached, the rent of the building in 
which the business was carried on, for the time 
during which the goods were in custody, for which 
the druggist was liable, was recoverable from the 
attaching creditor.60 


(2) Loss, Destruction, or Conversion of 
Property 
The plaintiff in an action on the bond may recover 


for the loss, destruction, or conversion of his property 
occasioned by the wrongful attachment. 


Where property wrongfully attached has been 
lost, destroyed, converted or sold, or for any rea- 
son cannot be returned to or recovered by defend- 
ant in attachment, he 1s entitled to recover, as ac- 
tual damages, the value of the property at the time 
and place of the seizure,®1 with interest on such 
value from the time of the seizure®? to the time 
of the trial68 or of the rendition of the judgment &4 
Where, however, the conversion occurs while the 
property 1s in the custody of the attaching officer, 
the value of such property cannot be recovered in 
an action on the bond.&5 


On the other hand, plaintiff is entitled to recover 
his actual damages only, unless punitive damages 
are allowable and proper, and he cannot recover 
the fair market value of all the property taken 
when it 1s shown that some of the property was 
returned to him.66 Likewise, where property is 
wrongfully seized and sold, and the proceeds were 
credited on the judgment obtained by plaintiff in 
attachment, defendant in that action, when suing on 
the bond, cannot receive credit for such amount 
paid on the judgment and then recover the [ull 
value of the property sold,67 and a debtor, recov- 
ing property sold under attachment, cannot recov- 


Kibble v First Nat Bank, (Mo App ) 


609, 94 Tenn. 425, 45 AmSR 783 


83. Goodbar v Lindsley, 11 SW. 
577, 51 Ark 380,14 AmSR 54. 


&4 National Surety Co v. Jean, (C. 
CATenn ) 86 F (2d) 468, 68 ALR 
1826. 


meason stated 


155 Tenn. 530 

57. Marqueze vy Sonthemmer, 69 Miss 
430. 

5S. Massachusetts Bonding & Insur- 


ance Co v U S Conservation Co, 
122 SH 728, 81 GaApp 716. 


“We cannot view the filing of a 5S. Foster vy. Dischner, 212 N.W 


voluntary petition in bankruptcy as 
other than wholly independent of and 
disconnected from the wrongful at- 
tachment, whether dictated by mo- 
tives of equality of treatment to all 
creditors or a determination to at 
least defeat payment in full to the 
attaching creditors There was noth- 
ing compulsory in this voluntary act 
on the part of appellee "—National 
Surety Co. v Jean, (C.CA Tenn) 86 
B.(2d) 468, 471, 68 ALR 13826 


55. National Surety Co. v. Jean, su- 
pra. 


606, 51 SD 1032. 


60. Lord v. Wood, 94 N'W. 842, 120 
Iowa 803. 


61. Brown & Root Co vy Massachu- 
setta Bonding & Ins Co, 174 N.Y. 
8. 129—6 CJ p 587 note 64. 


Fair market value 

An instruction that plaintiff was 
entitled to the “fair market value” 
of the property taken under a wnt 
of attachment, instead of the “rea- 
sonable market value,” was not er- 
roneous —State ex rel. and to Use of 
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23 8 W (2d) 1865. 


62. State ex rel and to Use of Kib- 
ble v First Nat Bank, supra—6 C 
J. P 638 note 66. 


63% Ark—Norman v, Fife, 31 SW 
740, 6L Ark 33. 

Mo—State v Gage, 52 MoApp 464. 

6 CJ. p 6838 note 66 


&& Wallace v. Finberg, 46 Tex 35 
—6 CJ. p 588 note 67 


6S. Sigman v Zames, 200 NW. 438, 
198 Iowa 896. 


66. State ex rel and to Use of Kib~ 
ble v. Firat Nat Bank, (Mo App } 
22 SW (2d) 185. 


67. Ala—Bradford vw Lawrence, 90 
So. 809, 18 Ala App. 138 

Ga—Parker v Nolan, 189 SH. 429, 
37 Ga App. 206. 


7 C.Jd.8. 


er the value thereof in an action on the attachment 
bond 68 Where the attachment 1s levied upon per- 
sonal property of defendant, and such personalty 
1s sold under a short-order sale as being perishable, 
or where defendant agrees with plaintiff to waive 
the necessity of obtaining an order for a short-order 
sale and the expense consequent thereto, and per- 
mits the property to be sold ai the insistence of 
plaintiff as under a short-order sale, and therefore 
consents to the sale without prejudice to his rights, 
such forced premature sale of defendant’s property, 
to his damage, furnishes a basis for a recovery by 
him under the attachment bond.69 Where, how- 
ever, plaintiff in attachment is not threatening or 
seeking to obtain a short-order sale, and where de- 
fendant, before final judgment, voluntarily agrees 
to the sale of the property, he cannot recover dam- 
age sustained by him as a result of such premature 
sale of the property.70 


So far as recovery on an attachment bond de- 
pends on the amount of goods taken by virtue of 
the attachment, the marshal's inventory controls, in 
the absence of definite evidence to the contrary.7! 


(3) Injury to, or Depreciation of, Property 

InJury to or depreciation In value of property is an 

element of damage recoverable in an action on the at- 
tachment bond. 

Injury to or depreciation in value of personal 
property attached caused by the attachment is an 
element of actual damage, and may be recovered in 
an appropriate action or proceeding therefor ,/2 and 
the rule in this respect has been held not to be af- 
fected by the fact that the injury or depreciation 
was the result of the negligence of the officer mak- 
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ing the levy,’8 or that part of the depreciation was 
due to use and abuse of the property while in 
possession of the sheriff.74 


Where plaintiff in attachment causes the goods 
seized to be sold in such large quantities that the 
price realized is unnecessarily depreciated, this may 
be an element of damages in an action for tort, 
but 1s not an element of damage in an action on 
an attachment bond 75 


Under a statute providing that whenever property 
has been taken by an officer under a writ of at- 
tachment and it 1s made to appear satisfactorily to 
the court that the interest of the parties to the action 
will be subserved by a sale thereof, the court may 
order the property sold and the proceeds to be de- 
posited in court, a loss caused by a decrease in the 
value of corporate siock while it was being held 
under a writ of attachment cannot be recovered 
from the sureties on the bond, at least where no 
application was made to the court for a sale of the 
stocks 76 Also, where shares of stocks could be re- 
leased by merely paying the poundage, an amount 
amply secured by the bond, recovery cannot be 
had for loss in value of the shares during the at- 
tachment 77 


Real properiy. Where the owner of the prem- 
ses attached is not deprived by the attachment of 
the possession or use thereof, nothing more than 
nominal damages can be recovered 78 


(4) Loss of Use of Property 


The plaintiff In an action on an attachment bond may 
recover the value of the use of property seized for the 
period during which he was deprived of its use. 


6G Parsons v. McCollum, 299 SW. 
981, 221 Ky 818 


68. Parker v. Nolan, 139 SH 429, $7 
Ga App. 206 


70. Parker v Nolan, supra. 


71. Brown & Root Co v Massachu- 
seits Bonding & lns Co, 174 NY 
§ 129 


72. Neb—Clare v Sewell, 203 NW. 
567, 118 Neb 441 

Okl —Carter v Walker, 267 P 259, 
180 Okl 284—Van Sickle v Frank- 
lin, 162 P 960, 68 Okl 284 

§C—Frick Co v Deiter, 167 SH 
499, 168 SC 289 

6 C.J p 588 note 68 


Automobile kept for sale 

Where attachment defendant kept 
an automobile for sale only, depreci- 
ation in value during the time it was 
held under an atiachment would be 
@ proper basis for damages, in a suit 
on the attachment bond, and the 
rental value should have been elim- 


70.3 8 —24 


nated —Morneault v National Surety 
Co, 174 P 81, 87 CalApp 285. 


73. Ark—Boatwmght v. Stewart, 37 
Ark 614. 

Iowa —Ruthven v Beckwith, 45 N 
W 1078, 51 NW 168, 84 Iowa 716 

6 CJ p 589 note 69 


"74, McAllister v Hogue, 234 P 657, 
133 Wash 664 


"76. Jefferson County Sav. Bank v 
born, 4 So 3886, 84 Ala 629 


76. Elsman v Glens Falls Indemnity 
Co, 262 NYS 642, 647, 146 Misc 
6381. 


77, T W Warner Co v Andrews, 
(CCANY) 73 F (2d) 287, certio- 
rari denied 56 SCt 515, 294 US 
717, 79 LEd 12650 


"7a. Cal—Heine v Wright, 244 P 
955, 76 CalApp 338 

Iowa —Thielen v Schechinger, 
NW 750, 211 Iowa 470. 

6 CJ. p 539 note 70 
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Bule stated 

“Under such circumstances we rée- 
gard it the settled rule of this state 
that wrong done by the mere issu- 
ance and levy of a writ of attach- 
ment upon real estate, without oth- 
er evidence of actual injury, will not 
sustain a recovery of substantial 
damages It is elementary, 
a'so, that if actual damages be not 
shown exemplary damages cannot be 
alloweé "—New Sharon Creamery Co. 
vy. Knowlton, 108 NW. 1770, 182 Iowa 
672, quoted in Thielen v Schechinger, 
238 NW. 750, 762, 211 Iowa 470. 


Growing crops 

In an action on an attachment 
bond for attachment of a growing 
crop of corn, which was not inter- 
fered with, and no portion of which 
was lost or destroyed, and seventy- 
five days later was returned to own- 
er in same condilion as when levied 
on, no recovery could be had for de- 
preciation in value—Clare v Sewell, 
208 N.W 657, 118 Neb 441, 
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Although property seized under a writ of at- 
tachment wrongfully sued out has been returned 
to or recovered by defendant in attachment, it is 
proper, in estimating his damages, to consider the 
injury which he has sustained by being deprived 
of the use of the property,7? and to award him, 
as actual damages, the value of the use of the 
property for the period durmg which it was held 
under the writ 80 


The mere fact that the owner of attached prop- 
erty had plans for its disposal involving a specu- 
lative sale, or even a gratuitous loan, does not 
prevent a recovery of the reasonable market value 
of its use in an action on the attachment bond.8! 


The fact that attached personal property could 
not be used further in the county does not indi- 
cate that its adaptability and commercial require- 
ments for use elsewhere would not give value to 
the right to possess and use it Accordingly, where 
equipment is useless in the locality where attached, 
but is in demand elsewhere, the damage recoverable 
is the rental value of the equipment where in de- 
mand, less the reasonable cost of removing it to 
the place of use.82 


(5) Injury to Business 


As a general rule, foss of, or Injury to, business fs not 
regarded as actual damage recoverable in an action on 
an attachment bond. 


In some jurisdictions a defendant in attachment 
is allowed to recover compensation for myury to 


79. Munro Hotel Ca. v Brough, 26 
Ohio Cir.Ct (NS) 185—6 CJ p 569 
note 72. 


80. Armz—American Surety Co. of 
New York v. Hatch, 206 P. 1076, 
24 Ariz 66 

Mo —State ex rel and to Use of EK1b- 
ble v Fhrat Nat Bank, (App) 22 
SW (2a) 186. 

Okl—Van Sickle v. Franklin, 163 P. 
950, 63 Okl 284. 

6 C.J p 65389 note 73. 


Automobile kept for use 
Where an automobile 1s owned for 
use rather than sale, the measure of 


$2 SW 157 


707 


property while in custody, rather| 68 ALR. 1326, 
than the amount of depreciation in 
value, where no damages other than 
ordinary wear and tear are shown — 
Morneault y National Surety Co, 174 


P 81, 87 CalApp. 285 
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CATenn ) 86 ¥ (2d) 468, 68 ALR | 87. 
1826—6 CJ. p 540 note 74 

&% UsS—RHidelity & Deposit Co of 
Maryland vy L Buck: & Son Lum- 
ber Co, (Fla) 28 SCt 688, 189 U 
S 1388, 47 LEd 744, affirming 109 
F 393,48 CCA 486 

Tex—Tynberg v Cohen, (Civ App ) 


6 CJ p 6540 note 765. 

85. Ark—Holliday v. Cohen, 34 Ark 

Ky —Reidhar v Berger, 8 B Mon 160 

6 CJ p 540 note 76 

36. US~—wNationeal Surety Co v 
Jean, (CCATenn) 36 F.(2d) 468, 


Ge—Parker v Nolan, 189 SEL 439, 
87 Ga App 205. 
6 CJ p 640 note 77. 


On forced premature sale of business 


7 O.J.S. 


or loss of his business as part of the actual dam- 
ages for a wrongful attachment ,®* but the more 
general view is that these matters are not such 
proximate or natural results of an attachment of 
property as to be proper for consideration in esti- 
matmg damages in a case where an award of ex- 
emplary damages would not be proper.84 Where, 
however, the elements of malice and lack of prob- 
able cause are present, the injury to or loss of 
business resulting from the wrongful act 1s quite 
proper for consideration in assessing damages.85 


(6) Loss of Profits 


The authorities are divided as to whether the loss 
of prospective profits may be allowed as actual damage; 
in any case the damage must be readily ascertainable. 


While there are some decisions which hold that 
a recovery may be had for damages caused by 
the loss of probable or prospective profits, although 
the attachment was merely wrongful,®6 it is gen- 
erally held that this is not an element of damage 
unless the attachment was malicious and without 
probable cause 87 At all events, recovery cannot 
be permitted for the loss of profits on a sale of 
property subyect to attachment where the profits 
are contingent, doubtful, or highly speculative.88 


(7) Injury to Credit 


In some Jurisdictions, damages are recoverable for 
loss of credit, especially where the institution of the at- 
tachment proceedings was malicious and without proba- 
ble cause. 


Sigman v Zames, 200 N.W. 438, 
198 Iowa 895—6 CJ p 540 note 78. 


s& Cal—Atlas Development Corpo- 
ration v National Surety Co, 213 
P 196, 190 Cal. 329 

Ge.—Massachusetts Bonding & In- 
surance Co v U S Conservation 
Co, 114 8H 62, 29 GaApp. 80. 


The loss of a possible sale is not 
an element of damage where it is not 
shown that there were negotiations 
with a prospect for a sale —Thielen 
v Schechinger, 233 NW. 7650, 211 
Iowa 470 


Where consideration was shares of 
= in development corporta- 
Where oul-drilling machinery and 
equipment which were attached had 
been sold by the owner to a corpora- 
tion organized for o1l development, 
for fifty thousand shares of its stock, 


property 

Where plaintiff in attachment ley- 
1ed on cattle used in defendant's 
dairy business and forced a prema- 
ture sale, defendant may bring an 
action on the bond and recover loss 
= Sag ae kp pe v. Na- of profits in his business as dairy- 
cs man—Parker v Nolan, 189 SE. 429, 

&& Natonal Surety Co. v. Jean, (C.: 387 Ga App 206. 
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damages is the rental value of a 


Sl. Atias Development Co v. Na- 
tional Surety Co, 212 P 196, 190 
Cal 829 


the damages from inability to carry 
out and realize on the contract were 
too remote, speculative, and uncer- 
tain, particularly when not within 
the contemplation of the surety on 
the attachment bond—<Atlas Devel- 
opment Co. v National Surety Co., 
212 P. 196, 190 Cal, 329, 


7 CJ.S. 


In some jurisdictions it is considered that in- 
jury to the credit of defendant in attachment 1s a 
natural and proximate result of a wrongful attach- 
ment, and is therefore proper to be considered in 
estimating the actual damages ,89 but other courts 
hold the view that such injury is too remote and 
speculative to be considered as an element of ac- 
tual damages.90 


Analogy to exemplary damages. A number of 
cases have treated a recovery for injury to credit 
as analogous to a recovery of exemplary damages, 
holding that a recovery may be had therefore where 
the suing out of the writ was malicious and with- 
out probable cause,®! but not otherwise.92 


(8) Injury to Reputation or Feelings 


Damages for Injury to reputation or feelings Ie not 
recoverable unless the attachment was sued out malici- 
ously and without probable cause. 


While it has been held that a recovery may be 
had for an injury to feelings where the attach- 
ment was sued out maliciously and without probable 
cause,98 it is generally held that there can be no 
recovery for injuries resulting from humiliation or 
embarrassment, as such damages are too remote, 
accidental, and variable.9* Likewise, damages for 
injuries to reputation are not considered actual 
damages, and hence are not recoverable unless the 
attachment was malicious as well as wrongful 95 


ss. US—National Surety Cov. 
Jean, (CC ATenn) 86 EB (2d) 468, 
68 ALR. 1826 

Ala—Irwin v Cotney, 108 So 236, 
214 Ala 415—Bell v Seals Piano & 
Organ Co, 78 So 806, 201 Ala 428 

6 CJ. p 541 note 79 99. 


90. Elder v Kutner, 82 P 563, 97 
Cal, 490—-6 CJ. p 641 note 80 


91. Pettit v. Mercer, 8 B Mon (Ky ) 
51—6 CJ p 641 note 8&2 


se. US—L Buck & Sons Lumber 
Co v Fidelity & Deposit Co of 
Maryland, (Fla) 48 CCA 486, 109 
FB. 398, affirmed 28 SCt 682, 189 U. 
S 135, 47 Ld. 744 

Ark —Holliday v. Cohen, 84 Ark 707. 

6 CI p 641 note 83 


93. Munro Hotel Co. v. Brough, 26 
Ohio Cir.Ct(N.S ) 185—6 C.J. p 641 
note 84 

84 Irwin v. Cotney, 108 So 236, 214 
Ala. 416—6 CJ. p 641 note 85 


88. Munro Hotel Co v Brough, 26 
Ohio Cir Ct (NS ) 185—6 CJ. p 641 
note 86. 

86. Lord v. Wood, 94 NW 842, 120 
Iowa 308—6 C.J p 541 note 87 


o7. Idaho—Moseley vy. Fiudehty & 


180 Okl 284. 


Wash —Taylor v Wilbur, 16 P (2d) 
457, 170 Wash 265. 
6 CJ p 542 note 93 


2% Mo—State v Seavey, 
17, 187 MoApp i1—State v. Gold 
Spring Distilung Co., 72 Mo App. 


578. 


ALR 6569 


(8d) 389 


245 ALR 664, 
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Deposit Co of Maryland, 189 P 
$62 38 Idaho 87 
Okl—Carter v Walker, 267 P. 269, 


9& Carter v. Walker, supra 


Addison v Sujette, 88 SH 229, 
60 SC 68—6 CJ p 6542 note 92 


1 U8S—Simpsonv U §S Fidelity & 
Guaranty Co, (DC Cal) 15 F (24a) 


Utah —St Joseph Stock Yards Co v 
Love, 195 P 305, 57 Utah 450, 25 


6 CJ. p 542 note 94 


3S US-—Simpson v. U S Fidelity 
& Guaranty Co, (DCCal) 16 F. 


Idaho—Randall y U S Fideltty & 
Guaranty Co, 28 P (2d) 319—Mose- 
ley v F.delity & Deposit Co of 
Maryland, 189 P 862, 88 Idaho 37, 
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(9) Loss of Time 


Ordinarily the attachment defendant may recover 
for floss of time caused by the wrongful attachment. 


Where a debtor’s stock in trade is wrongfully at- 
tached, he may, it seems, recover for the resulting 
loss of time in his business ;8& and, m some jurnis- 
dictions, he may recover for loss of time mcident 
to defending the attachment suit,97 but where such 
recovery 1s permitted, the damage must be the prox- 
imate result of the attachment, and its reasonable- 
ness must be shown.?8 


(10) Interest 


As a general rule Interest may be allowed on money, 
or on the Value of property, wrongfully attached, In an 
action on the bond. 


Although it has been held that interest on dam- 
ages allowed for wrongful attachment cannot be 
recovered,®® there is also considerable authority 
for the view that an allowance of interest on the 
money! or the value of the property? wrongfully 
detained is proper. 


(11) Costs 


Costs awarded to or incurred by defendant In attach- 
ment are recoverable as damages in an action on the 
bond. 


The recovery in an action upon an attachment 
bond may include costs awarded io or incurred by 
defendant in attachment. However, where plain- 
tiff in attachment has paid such costs, they should 
not be allowed as damages in an action on the 
bond. 


N Y—Brown & Root Co v Massa- 
chusetts Bonding & Ins Co, 174N 
Ys 139 

Okl—Carier v. Walker, 267 P 258, 
180 Okl 2384. 

SC—Fmck Co v Deiter, 
499, 168 SC 289. 

Wash—Taylor v Wulbur, 16 P.(2d) 
457, 170 Wash 265 

6 CJ p 542 note 95 


Fees of receiver to conserve prop- 
erty 
Where a large quantity of green 
furs were attached and it became ad- 
visable to appoint a receiver to care 
for them, the expenses and fees of 
such receiver, taxed as costs, were 
recoverable as damages in an action 
against the surety on the attachment 
bond —Sklar v. Bernstein, 7 Tenn 
App. 598 


4 Bredford v Lawrence, 90 So 809, 
18 Ala App 138. 


Where costs pald out of proceeds of 
sale 

Where attached property has been 
sold, and the court cosls have been 
paid from the proceeds, plaintf in 
an action on the bond, recovering the 
full value of the property sold, can- 
not also receive the costs go peid 6s 


167 SH. 


119 S.W 
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(12) Expenses of Litigation 
(a) Defending against attachment 
(b) Defending principal suit 
(c) Proceeding to recover damages 


(a) Defending against Attachment 


Expenses incurred In procuring a dissolution of the 
attachment are items of actual damage recoverable in an 


action on an attachment bond. 


It is generally held that one against whom an 
attachment has been wrongfully sued out is en- 
titled to recover, as a part of his damages for the 
wrong, the expenses which he incurred in defend- 
ing agamst, and procuring dissolution of, such at- 
tachment 5 The recovery of such expenses depends 
upon whether the attachment produced or caused 


them. 


Counsel fees. While it is held in some jurisdic- 
tions that a defendant in attachment cannot be 
allowed any counsel fees whatever as part of his 


damages —Bradford v. Lawrence, 90 

So. 809, 18 Ala.App 188 

& Ga—Massachusetis Bonding & 
Insurance Co v U S Conservation 
Co, 122 SH 728,31 GaApp 716 

Idaho —Moszeley v Fidelity & Depos- 
it Co of Maryland, 189 P. 862, 33 
Idaho 37, 265 ALR 664 

N Y.—American Nat Bank v. War- 
ren, 160 N Y.S 418, 96 Misc. 265 

Okl—Carter v Walker, 267 P 2659, 
180 Okl 284—Munsgon v. Beck, 214 
P. 708, 89 Okl 2651. 

6 CJ. p 543 note 96. 


Amount already paid 

‘Where, in settlement of an action 
in attachment, involving a lability 
on the attachment bond, defendant's 
attorneys received a certain sum as 
attorney’s fees, and thereafter such 
zettlement was set aside, and a new 
trial granted, on which the court 
made an allowance to defendants for 
fees rendered, it twas proper to re- 
quire that such allowance be credited 
with the amount received by the at- 
lorneys under the settlement, which 
they retained—Xilmer v. Gallaher, 
95 NW. 180, 120 Iowa 6575 


Gost of procuring depositions 

Fees and other costs of elght hun- 
dred dollars paid for procuring depo- 
sitions used in securing the release 
of an attachment are allowable as 
damages in an action on an attach- 
ment bond —Gregory v. U S Fidelity 
& Guaranty Co, 185 P 865, 105 Kan 
648, rehearing denied 185 P. 1041, 105 
Kan 648 


Freminm on replevy bond 

Where defendant in attachment re- 
plevied the property attached, and 
there was a voluntary nonsuit with- 
Out prejudice, such defendant may 
recover, as an element of damage, 
the premium on the replevy bond.-—- 
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damages for the wrongful suing out of an attach- 
ment against him,’ the more generally prevailing 
view is that one against whom an attachment 
has been wrongfully sued out is entitled to recover 
reasonable counsel fees incurred or expended in 
defending agaist such attachment.® 


The actual rendstion of services by the attorney 
in defending against the attachment is of course 
necessary 1n order to warrant a recovery for coun- 
sel fees,2 and where no defense is interposed to an 
attachment, the expense of consultation with attor- 
neys 1s not allowable 1° 

Where services were not rendered until aficr 
judgment in the attachment suit there can be no 
recovery therefor.11 


Necessity for actual payment. The right of de- 


Irwin v. Cotney, 108 So. 235, 214 Ala. 
415—St John v United States Fidel- 
ity & Guaranty Co, 182 P 128, 129, 
56 Mont 197—-Frick Co v Deiter, 167 
SH 499,168 SC 289—Gordon v Ken- 
tucky Midland Coal Co, 278 SW 68, 
153 Tenn, 2367, 42 ALAR 1052—6 C.J. 
p 542 note 96 [g]. 


Sheriffs allocation of poundage final 

As respects the right to recover 
damages on attachment bonds for 
poundage due upon cash which had 
been attached by defendant, the sher- 
iff’s allocation of poundage as to the 
separate original actions was final — 
T W. Warner Co v Andrews, (CC 
AN ¥.) 78 EF (2d) 287, certiorari de- 
nied 55 SCt. 615, 294 OS. 717, 79 L 
Hd 1250. 


Sheriff's poundage and premium 
paid on bond given to discharge at- 
tachment are “damages” within the 
meaning of an attachment undertak- 
ing, and are recoverable in action 
thereon —General Outdoor Advertis- 
ing Co v. R C Maxwell Co., 272 N. 
Y.S 366, 241 App Div. 444. 


6@ Idaho—Randallv U S Fidelity 
& Guaranty Co, 28 P (2d) 319 

N.Y —Hlsman v Glens Falls Indem- 
nity Co, 262 N.YS 648, 146 Misc 
631, 


US—Simpson v U S Fidelity & 
elas ty Co, (DCCal) 15 F (2d) 
Tenn —Gordon v Eentucky Midland 

Coal Co, 278 SW 68, 153 Tenn 

267, 42 ALR 1052 
6 CJ. p 543 note 99. 


& Ala—Irwin v. Cotney, 108 So 
205, 214 Ala 415—Street v Brown- 
ing, 98 So 208, 210 Ala 331—Street 
v Browning, 87 So 6527, 205 Ala 
110 

Cal—Soule v. U. S, Fidelity & Guar- 
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fendant in attachment to recover attorney’s fees 
1s the same whether such fees have been actually 
paid or a mere liability therefor imcurred,14 but 


anty Co, 255 P 886, 82 Cal App 
B72 

Ga —Parker v Nolan, 189 SE 439, 87 
Ga App 205 

Iowa —Thielen v. Schechincer, 233 N 
W. 750, 211 Iowa 470 

Kan-—~Burkhalter v Matteson, 246 P 
678, 121 Kan 281—Gregory v U 8S 
Fidelity & Guaranty Co, 185 P 35, 
106 Kan 648, rehearing denied 185 
P 1011, 1065 Kan 648 

NY—Brown & Root Co v. Massa- 
chusetts Bonding & Ins Co., i174 
NYS 139. 

Ohio —Munro Hotel Co v. Brough, 
26 Ohio Cir.Ct (NS) 185 

Ok] —Carter v. Walker, 267 P. 259, 
130 Okl 238i—Munson v. Beck, 214 
P 708, 89 OkL 251 

SC—Frick Co. v. Dezter, 
499, 168 SC 289 

Wash—Taylor v Wilbur, 16 P (2d) 
457, 170 Wash 265—McFarland v. 
Ratcliffe, 9 P (2d) 1090, 167 Wash. 
673 

See Os-Ko-Mon v. New York Star Co, 
211 TllApp 264—Chase v. Bodge, 
194 IllApp 3862 

6 CJ. p 543 note 1. 


9. Schuessier v Still, 58 So 831, 169 
Ala 239—6 CJ p 544 note 3. 


10. Thielen v Schechinger, 233 NW 
760, 211 Lowa 470—6 C.J. p 544 note 
2 [a] 

il. Ala—Trammell v. Ramage, 11 
So 916, 97 Ala 666 

Iowa —Kilmer v. Gallaher, 95 NW. 
180, 120 Iowa 575 


12. Ala—Ponney v. Burns, 159 So 
835 

Kan —Burkhalter v Matteson, 246 P. 
678, 121 Kan 281. 

N Y—Ilsman v Glens Falls Indem- 
nity Co, 262 NYS. 642, 146 Misc. 
631 

6 CJ p 544 note 4, 
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either actual payment or a definite liability to pay 
must be shown in order to warrant a recovery.18 


(b) Defending Principal Suit 


As a general rule, the expenses 


principal su.:t on the merits are items of actual damage, 
especially where such defense is necessary to procure 


the dissolution of the attachment 


Although there is authority to the contrary,1!4 
it is generally held that the expenses incurred in 


defending the principal swt on 


items of actual damage recoverable in an action 
on the bond,15 especially where a defense on the 
merits is necessary to procure a dissolution of the 


attachment 16 


Construction of bond 

“Of course the distinction is fa- 
miliar between a mere indemnity 
against damages and an indemnity 
against abilitv . . . But prob- 
ably the cases in regard to indemni- 
ties, strictly so called, are hardly ap- 
plicable The parties to the under- 
taking, bv its terms, do not agree to 
indemnify but to pay such damages 
as the defendant may sustain Nor 
ia the undertaking given to protect 
the defendant against the acts of 
some third person, or against some 
consoquence of the defendant's own 
acts, as is often the case in bonds 
of indemnity The undertaking is to 
protect the defendant against acts 
of the plaintiff which may prove to 
have been unysustifiable There 1s ev- 
ery reason, therefore, for giving a 
construction to the undertaking 
which shall protect the defendant 
against damages incurred, if caused 
by the plaintiff’s unjusinfiable act 
The defendant should be made se- 
cure, and should not merely be i1n- 
demnified This seems to us the just 
construction to be put upon this con- 
tract, considemmng its language and 
its purpose ”—~Crounse v Syracuse, 
C &N Y R Co, $2 Hun 497, 500, 
affirmed 97 NY 631, quoted in Hls- 
man v. Glens Falls Indemnity Co., 
262 NYS 642, 652, 146 Misc 681 


13. Schuessier v Still, 58 So 881, 
169 Ala, 239—6 CJ p 544 note & 


44 Soule v U. S Fidelity & Guar- 
anty Co, 265 P. 886, 88 Cal App 
572—6 CJ. p 543 note 97. 


‘Transoript of testimony 

The cost of procuring a transcript 
of testumony used in defending the 
suit on its merits is not allowable as 
damage in an action on an attach- 
ment bond.—Soule v U 8 Fidehty & 
ae Co, 255 P 886, 82 Cal App 

72. 


15. Minn—Greaves v. Newport, 42 
NW 1059, 41 Minn 240 

-O1 —Drake v Sworts, 88 P. 563, 24 
Or. 198, 
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It has been held that no allowance 


can be made for attorney’s fees for services in 


defending the principal action,1’ in the absence 


of defending the 


the merits are 


of a stipulation therefor in the bond sued on!§ 
or a statutory provision for such an allowance;19 
and this has been held to be true, even though 
jurisdiction was obtamed solely by attaching the 
property of a nonresident who subsequently ap- 
peared and defended the action2® However, ac- 
cording to other authority counsel fees for a de- 
fense on the merits may be allowed, at least where 
such defense was necessary to procure a dissolu- 
tion of the attachment.2! Under this rule, how- 


ever, counsel fees in defending the principal action 


S$ D—Brown v Tidmck, 85 NW 185, 
148D 249 


16 Idaho—Moseley v Fidelity & 
Denosit Co of Maryland, 189 P 
862, 33 Idaho 37, 25 ALR 664 

Kan—Gregory v U S Fidelity & 
Guaranty Co, 185 P 35 105 Kan 
648, rehearing denied 185 P 1041, 
105 Kan 648—Parish v Brokerage 
Co, 140 P 835, 92 Kan 286 

N Y—Holly v Rosenstein, 158 NY 
S 226, 94 Misc 292—Straschitz v 
Ungar, 1583 NYS 118 

6 CI p 548 note 97 [a] 


In action against nonresident 

The expenses of defense of the 
main action against a nonresident are 
recoverable, in an action on the bond, 
where the warrant is good on its 
face: and it 18 not necessary, in such 
case, to move to dissolve the attach- 
ment, because such motion would be 
futile under the circumstances — 
Thropp v Hrb, 174 NB 67, 255 NY 
75,71 ALR 1465, affirming 239 NY 
S 886, 228 App Div 760—Straschitz 
v Ungar, 153 NYS 118 


Travel expenses, telephone, and tel- 
OGTams 

The expense of travel of counsel, 
witnesses, and the attachment de- 
fendant, and the cost of his telephone 
calls and telegrams incurred in de- 
fending the main suit, are elements 
of damage recoverable in an action 
on tne bond, where such defense 18 
necessary io procure a dissolution 
of the attachment—Hilsman v Glens 
Falls Indemnity Co., 262 NYS 643, 
146 Misc 6381 


17. Cal—Muiramonte & Louedestel 
Co v. National Surety Co, 266 P 
576, 91 CalApp 64—Soule v. U S 
Fidelity & Guaranty Co, 255 P 886, 
82 CalApp 572 

§sC—Frick Co v Deter, 167 8.5L 
499, 168 SC 289. 

6 C.J. p 544 note 6 


Ziven where an atiachment is reg- 
ular on its face and can be discharg- 
ed only by defeating the principal 
action by a trial on the merits, at- 
torney’s fees pald out for defending 


373 


the principal action are not recover- 
able as damages in a suit on the st- 
tachment bond—Java Cocoanut O11 
Co v Fidelity & Deposit Co of 
Maryland, (CC ACal) 300 F 302 


18 Gonzales vy De Funiak Havana 
Tobacco Co, 26 So 1013, 41 Fla 
471 


19. Gonzales v De Funisk Havana 
Tobacco Co, supra 

20. Fla—Gonzales v De Funiak Ha- 
vana Tobacco Co., supra 

Minn —Frost v Jordan, 36 N.VW. 7138, 
37 Minn 644 

6 CJ p 645 note 9 


a. US—T W Warner Co v. An- 
drews, (CCANY) 78 F(2d) 287, 
certiorari denied 55 SCt 515, 294 
US 717, 79 L. Bd. 1280 

Ga —Oakes v. Smith, 48 § B. 942, 121 
Ga 317—Fourth Nat Bank of Cin- 
cinnatl v Mayer, 24 SH 4638, 96 
Ga 7238—Massachusetts Bonding & 
Insurance Co v U S Conservation 
Co, 122 SH 788, 31 GaApp. 716 

Ind —Wilson v Root, 48 Ind 486 

Iowa —Stults v Northwestern Iny. 
Co, 200 NW 696, 198 Iowa 1056— 
Crom v. Henderson, 175 NW. 983, 
188 Iowa 227. 

N M—tTerrito1y v. Rindscoff, 20 P 
180,5 NM 93 

Wash—McFarland v. Ratcliffe, 9 FP. 
(2d) 1090, 187 Wash 678 

6 CJ p 645 notes 10-12. 


Attachment of nonresident’s property 

(1) Where jurisdiction is obtained 
by attachment im an action against 
a nonresident, and a defense on the 
mezits ig required and a motion to 
dissolve the attachment would not 
lie, attorney's fees may be awarded 
as damages although incurred in the 
defense of the main action —Moseley 
v Iudelity & Depomt Co of Mary- 
land, 189 P 862, 88 Idaho 37, 26 A. 
LR 664—Thropp v. Erb, 174 NOG. 
67, 255 NY. 75, 71 ALR 14665, af- 
firming 239 N.YS 8386, 228 App Div. 
760—Hisman vy Glens Falls Indemni- 
ty Co, 262 N Y.S. 6423, 146 Misc 631. 


(2) Without motion to vacate ap 
attachment on the property of a non- 
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cannot be recovered where such defense was not 
necessary to obtain a dissolution of the attachment, 
or to have the property released from the attach- 
ment.22 Thus, where the attachment might have 
been vacated as a matter of law, and defendant in 
attachment fails to move to have it vacated,*® or 
where no levy has been made,*4 counsel fees in de- 
fending the principal action are not recoverable 
im an action on the attachment bond. 


(c) Proceeding to Recover Damages 


The eypenses of an action on the bond are generally 
not recoverable on the bond as damages for wrongful 
attachment 


Expenses incurred by the trial of a counterclaim 
or an independent action on an attachment bond 
for damages for the wrongful suing out of an at- 
tachment are generally not recoverable 1n an action 
on the bond,25 but it has been held that the costs 
of necessary steps taken for the purpose of as- 
sessing the damages may be recovered.26 


Counsel fees. Counsel fees incurred in connec- 


resident, the expense of defending 
the attachment auit on the merits 
cannot be recovered in an action on 
the attachment undertaking when the 
attachment is invalid on its face— 
Thropp v Erb, supra—Olsen v U §S 
Fidehty & Guaranty Co, 128 NB 
908, 280 NY. 31, modifying 178 NY 
8 916, 187 App Div 882. 


Moaresident attorneys 

The fees of nonremdent attorneys 
are recoverable, even where resident 
attorneys are algo employed, where 
the facts make such employment 
prudent, as where the nonresident 
attorneys are familiar with the case. 
—Hisman v. Glens Falls Indemnity 
Co, 263 NYS 642, 146 Misc 681. 


Where motion to dissolve attachment 
futile 


In an action on several attachment 
bonds, counsel fees for defending the 
achon wherem defendant attached 
plaintiff's property, upon its merits, 
were allowable, notwithstanding 
Plaintiff made no effort to dismiss 
the attachment in advance of trial, 
where no motion had any chance of 
success except to dismiss complaint 
as insufficient In law on its face, and 
such motion plaintiff did make and 
thus disposed of the entire hiigation, 
——T W. Warner Co. v Andrews, (CC. 
ANY) 73 F (2d) 287, certiorari de- 
nied 55 S Ct. 515, 294 U.8. 717, 79 L 
id. 1360. 


Where motion to dissolve denied 

In an action on a bond, where a 
motion to dissolve an attachment was 
deniod because the Proceedings were 
regular on their face, and @ trial on 
the merits wag had wherein judg- 
ment was rendered for defendant, a 
leascnable attorney's fee for defend- 


167 Wash. 673. 
in Alabama 


Summers, supra 


ALR 6569 


Misc 38. 
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ing the suit is recoverable as an ele- 
ment of damage—Van Sickle v 
Franklin, 162 P 960, 62 Okl 289— 
McFarland v Ratcliffe, 9 P (2d) 1090, 


(1) In an action on a bond for 
wrongful attachment, the attorney’s 
fee recoverable 1s properly extended 
to the entire defense in attachment 
suit where the only way to dirsolve 
the attachment is to defend on the 
merits —Smith v. Summers, 113 So. 
$44, 215 Ala 690. 


(2) Where there 1s principal suit to 
which attachment is ancillary, coun- 
sel fees recoverable are limited to 
defense of ancillary writ—Smuth v. 


22. St. Joseph Stock Yards Co v 
Love, 195 P. 305, 57 Utah 450, 25 


#3. Thropp v Urb, 174 NE) 67, 255 
N.Y 75, affirming 289 NYS 886, 
228 App.Div 760—Olsen v U 8 
Fidelity & Guaranty Co, 128 NE 
908, 2830 N'Y 31, modifying 173 N 
YS 916, 187 App Div. 882. 

a Massachusetts Bonding & Insur- 
ance Co v U. 8 Conservation Co, 
122 SH 728, 81 Ga App 716 


26. Goodbar vy Lindsley, 11 SW. 


577, 61 Ark 380, 14 AmSR 54— 
6 CJ p 543 note 98. 


26. Olesen v. Fidelity & Deposit Co 
of Maryland, 262 NYS 434, 147 


Construction of terms of bond for 
costs 


“It is the opinion of this court that 
it was well within the contemplation 
of the parties that, if the warrant of 
attachment was vacated, necessary 


7 ©.d.8. 


tion with an action on an attachment bond are 
not recoverable in such action,*” except in juris- 
dictions where such fees are allowable, and taxed 


by the court, as costs 28 


d. Mitigation of Damages 


(1) Duty to mitigate 
(2) Matters 1n mitigation 


(1) Duty to Mitigate 
Oidinarily, the defendant in attachment must mit?- 
gate damages where practicable. 


It is, of course, the duty of defendant in attach- 
ment to mitigate damages where practicable.*9 


(2) Matters in Mitigation 


Defendant in an action on an attachment bond may 
show In mitigation such matters as reduce the actual 


damage sustained by plaintiff 


Defendant in an action on an attachment bond 
has the right to show that he offered to return 
the property seized ,°9 that part of the property at- 


steps would have to be taken for the 
purpose of assessing the damnoges 
sustained because of the issuance of 
the warrant of attachment Such 
proceedings would result in the im- 
position of cosis The provision, 
therefore, in the undertaking that 
‘the plaintiff would pay all costs 
which may be awarded and all dam- 
ages that the defendant will sustain 
not exceeding the sum of $250’ meant 
the damages sustained because of 
Che issuance of the warrant of at~ 
tachment plus the costs :mposed in 
assessing such damages ’"—Olesen v. 
Fidelity & Deposit Co of Muryland, 
262 NYS 484, 436, 147 Misc 38 


Costs of reference to assess damages 
An attachment bond requiring pay- 
ment of “all costs that may be 
awarded” defendant, and all damag- 
es which defendant may sustain “by 
reason of attachment,” includes ex-~ 
penees of reference to which nlain- 
tuff resorted for assessment of dam~ 
ages in @ suit on the bond —Ole«en 
v Fidelity & Deposit Co of Mary- 
land, 262 NYS 484, 147 Mise 38 


a7. Van Sickle v Wranklin, 162 P. 
950, 62 Ok) 284—6 CJ p 545 note 
13. 


23. Mogler v Nelson, 234 NW 480, 
211 Iowa 1288—Thielen v Schech- 
inger, 238 N'W 750, 211 Iowa 470 
-— 6 CJ. p 545 note 14 


2. US—T. W Warner Co v. An~ 
drews, (CCANY) 73 F (2d) 287, 
certiorar1 denied 55 SCt. 515, 294 
Us 717, 79 Ld 1850 

N Y—Eisman v. Glens Falls Indem-~ 
i Co. 262 NYS 642, 146 Musc. 
63L 


SO. Billingsley v Hewett, (Tex Civ. 
App.) 39 S.W. 953. 
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tached belonged to third persons ;°! or that defend- 
ant in attachment had replevied the property, sold 
it, and with the proceeds paid the debt to enforce 
which the attachment was sued out.22 Any sum 
paid by plaintiff, in an attachment suit, for costs 
and damages awarded against him operates to re- 
duce the liability specified in the undertaking given 
by the sureties.33 


Damages cannot be reduced by showing that an 
execution was levied immediately after the dis- 
charge of the attachment;34 or that plaintiff in 
attachment had a cause of action, where the pet:- 
tion in the action in which the attachment was 
issued was dismissed on the ground that there was 
no cause of action.35 Where an attachment 1s 
dismissed because the affidavit therefor 1s defective, 
the fact that grounds for an attachment exist will 
not go in mitigation of damages if the damages 
sought are merely compensatory,®6 nor can it be 
shown in mitigation of actual damages that there 
was probable cause for suing out the attachment 37 
That attachment plaintiff subsequently caused a 
valid writ to be levied on the property for the 
owner’s debt, may, however, be shown in mitigation 
of damages in an action on the bond.38 


e. Amount of Allowance 


(1) In general 
(2) Limitation to penalty of bond 


(1) In General 


The amount of allowance, [In an action on an attach- 
ment bond, ts the sum of the Items allowable under the 
facts of the particular case, and is not limited to the 
value of the property seized. 
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The amount of actual damages to be recovered 
for a wrongful attachment is of course the sum of 
those items which are proper to be allowed under 
the facts of the particular case and the law of 
the jurisdiction.29 The recovery in such case is 
not limited to the value of the property attached, 
even where only actual damages were sustained. 
Thus, the rental value, or the value of the use, of 
attached property may be recovered, although the 
value of such use exceeds the sale value of the 
property 40 

ith respect to exemplary or pumtive damages, 
it has been said that these should be in propor- 
tron to the actual damage sustained,41 which does 
not, however, mean that one should be either in 
exact or approximate ratio to the other, but mcrely 
that the imposition of heavy exemplary damages, 
when the actual damage is small, 1s a circumstance 
which aids in determining whether passion instead 
of reason influenced the verdict.44 


Limited to claim One counting on an attach- 
ment bond for wrongful attachment cannot recover 
more than his claim, even where he is otherwise 
entitled to an amount 1n excess thereof. 


(2) Limitation to Penalty of Bond 


Ordinarily, the obligors of an attachment bond are 
not ftlable, in an action thereon, in a sum [n excess of 
the penalty of such bond. 

It would seem very clear, on principle, that the 
liability on an attachment bond cannot exceed the 
penal sum named therem, and, as a general rule, 
recovery will be limited thereto,*4 but there are, 


31. Wieland v. Oberne, 20 [ll App 
118. 

3a. Painter v. Munn, 28 So 83%, 117 
Ala 882, 336, 67 AmSR. 170—6 
CJ p 5646 note 20 

33. Baere v Armstrong, 26 Hun (N 
Y) 19, 62 How Pr. 616 

3. Muller v Baker, 79 SW. 187, 25 
Ky L 1858 

25. Adam Roth Grocery Co. v Hop- 
inns, 29 SW. 298, 16 Ky L. 678. 


-3@. Lobenstein v Hymson, 18 SW 
250, 90 Tenn. 606. 


@7. Schofield v. Terr, 56 P. 306, 9 
NM. 626. 

38. Harl v Spooner, 8 Den (NY) 
246—6 CJ. p 514 note 9. 

29. Hawalli—Waldo vy. Pelly, 1 Ha- 


wall 58 
Graves, 8 Ky.Op 


6 C.J. p 545 note 29. 

-@ Amz—Americen Surety Co. of 
New York v. Hatch, 206 P. 1075, 24 
Ariz 66. 


Tex—Munnerlyn v. Alexander, 388 


Tex 126. 


Verdict held not excessive 

Where plaintiffs entire property, 
including household goods, was at- 
tached in a cause of action which 
did not come within the code provi- 
sions specifying grounds of attach- 
ment, a verdict of nineteen thousand 
four hundred twenty-s1x dollars and 
fifty-six cents for attachment of au- 
tomobiles, automobile trucks, a 
boarding house outfit, miloing sup- 
plies, and mining machinery valued 
at eighteen thousand dollars was not 
excessive—American Surety Co of 
New York v. Hatch, 206 P. 1075, 24 
Ariz 66 


41. Welsh v Haleen, 188 NW. 502, 
157 Iowa 647-——8 CJ p 545 note 80. 


42. Towo—Ahrens v. Fenton, 115 N. 
W 238, 138 Iowa 659. 

Tex—Tynberg v. Cohen, 183 SW 315, 
76 Tex 409 

6 CJ p 545 note 31. 


43. Charles City Plow, etc, Co. v. 
375 


Jones, 838 NW 280, 71 Iowa 234— 
6 CJ p 5646 note 32 


#4 Ala—Hull vy. Rushing, 
£218 

Ariz—American Surety Co of New 
York v. Hatch, 206 P. 1075, 34 Ariz 
66. 

N.Y¥.—Olesen v. Fidelity & Deposit 
Co of Maryland, 262 NY.S 484, 
147 Mise 38 

6 CJ. p 646 note 83. 


Where action i on attachment, st- 
persedeas, and cost bonds 

Where one surety signed the at- 
tachment, supersedeas, and cost 
bonds, and suit 18 brought on all 
three at the same time, it 1s no ob- 
jection that the verdict exceeds the 
amount of any one bond, where it 
does not exceed the liability assumed 
under all of the bonds —~American 
Surety Co of New York v. Hatch, 206 
P. 1076, 34 Ariz 66. 

Mxcess damages, over the penalty 
of the attachment bond, and sustain- 
ed by the attachment rather than py 
loss of use of the property pending 


4 Ala 
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nevertheless, other decisions in which it has been 
denied that the hability on the bond 1s so Iumited.45 


f. Set-Offs 


Judgments, claims, and unliquidated demands may 
be set off against a claim for damages in an action on an 
attachment bond. 

In an action on an attachment bond defendants 
may set off a judgment recovered in the action 
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in which the attachment issued against tlhe damages 
sustained by the wrongful attachment 46 One de- 
fendant may set off against plaintiff his claim for 
borrowed money owed by the party to whose use the 
action 1s brought,#7 and this right 1s not affected 
by the fact that the set-off 1s a personal riglit 
and 1s not enjoyed in common by the sureties joined 
as codefendants.48 In fact, it has been held that 
even unliquidated demands may be used in set-off 49 


V. WRIT OR WARRANT 


§ 180. Nature and Necessity 


A writ of attachment Is a process lasued In a sult 
and commanding an officer to attach defendant’s proper- 
ty for satisfaction of plaintiffs demands. The writ is es- 
sential to the validity of the attachment, and may be 
either an ancillary process forming no part of the plead- 
ings, or both a process and the plaintiff’s initial pleading. 


The writ of attachment is the process issued at 
the institution or during the progress of an action 
commanding the sheriff or other proper officer to 
attach the property, rights, credits, or effects of de- 
fendant to satisfy the demands of plaintuff.5° 


The writ being the leading and essential process 
in the proceeding, it follows that there can be no 
attachment without issuance of the wnit,5! and 
that a seizure as on attachment without a writ is 
vo1d.52 

Where the suit is commenced by a writ of at- 
tachment it serves as both process and count of 
pleading and no declaration 1s necessary ,58 but 
the ancillary writ is not a pleading which permits 
of an answer, and it constitutes no part of, and 
18 not embraced in, the pleadings in the action 5¢ 


§ 181. Time for Issuance 


a. In general 

b. At beginning of or during action 

c. Interval allowed between filing affi- 
davit and issue of writ 


appeal, cannot be charged to the su-| 49. 

persedeas or cost bond —American 

Surety Co of New York v. Hatch, 

206 P 1076, 24 Anz 66 

45. Marchand v. York, 10 Ky.L. 777 
—§ CJ p 546 note 84 


44. Ill—Wer v. Dustin, 82 Ill App p 175 note 1 


838. 
Kan—Gerson v. Hanson, 9 P 230, 34| 244 P. 271, 138 Wash 90. 
Kan 690. 52. Miss—Sawyers§ v. 


Mo—State v U S Fidelity, etc, Co., 
115 SW 1081, 185 Mo App 160. 

Tex—Pruitt v Englsh, (Civ App.) 
173 SW. 1172 


Miss 664, 


Field v. Maxwell, 68 NW 62, 44 
Neb 900—Raymond v Green, 10 N 
W 1709, 18 Neb 315, 41 AmSR 
768—6 C.J p 546 note 35 [a] 

5. Ornelas v. Silvan Newburger & 
Co, 72 So 372, 189 La. 8&82—6 CJ 


51. Tahoma Finance Co v. Shannon, 


Or—Macleay Hstate Co v Churchill, 
284 P 286, 287, 182 Or 68 


a. In General 


The writ should be [Issued within the time, If any, 
prescribed by statute and not before the filing of a ro- 
quired affidavit and bond. If Issuable only on court or- 
der, the writ should be issued as of the term at which 
awarded. Several writs should be issued in the order of 
demand. 


Where the statute fixes a time within which the 
writ may issue, 1t must be issued within such pre- 
scribed time.55 


A writ of attachment can never be issued before 
the filing of a required affidavit and bond 56 


Where the attachment can be issued only on the 
order of the court, it should be issued as of the 
term at which it 1s awarded.57 


Order of issue. Where several writs of aitach- 


ment are sued out by different plaintiffs against 
the same defendant, they should be issued in the 


order in which the prelimmary papers were rec- 
ceived and the writs demanded.58 


b. At Beginning of or during Action 
(1) In general 
(2) When action deemed commenced 


(1) In General 


Generally speaking, a writ of attachment must Issue 
at the beginning, or during the pendency, of the action, 
and the writ will be void if issued either before the ac- 
tion began or after it ended. 


first issue, and its issuance and de- 

livery to the sheriff is the svule souice 

of the officer’s authority to act’”— 

Macleay Estate Co. v. Chuichill, su- 

pra. 

5S. Moore v. Hawkins, 6 Dana (Ky ) 
289—6 C.J. p 176 note 3. 

& Kan—Boaston v. Wright, 3 Kan. 
220. 

Miss —Beck v. Irby, 36 Miss. 188, 

6 CJ p 175 note 4, 

55. Webb v. Bowler, 50 NC. 362 

56. Tanner v. Drake, (Tex Civ App ) 


Smith, 41 


6 CJ p 546 note 85 


47. State ex rel Myers v. Mathieson, 
332 SW. 181, 207 MoApp 676. 


48. State ex rel Myezs y. Mathie- 
eOn, Fupla, 


“The issuance of a writ of attach- 
ment 18 just as essential to give va- 
hdity to the attachment as the levy 
made under it .. . [and] to au- 
thorize the attachment of property in 
an action, a writ of attachment must 


376 


47 SW.(2d) 455—6 CJ. p 176 note 
10. 
57. Barney v. Patterson, 6 Harr & 
J.(Md.) 182—~6 CJ. p 176 note 11. 
56. Lick v. Madden, 25 Cal. 202—.- 
é C.J. p 176 note 13. 


7 CO.J.58. 


In the case of ancillary attachment, the pendency 
of an action is a prerequisite to the right to the 
writ,59 and a writ 1ssued before an action 1s com- 
menced 18 void and can give no lien;60 but the 
writ may be issued contemporaneously with the 
commencement of the action, or at any time there- 
after before final judgment®? and accrual of the 
Tight to execution.68 


A writ of attachment must, however, be issued 
durmg the progress of the action®* and cannot be 
issued after final judgment has been rendered,®5 
nor after the suit has abated.&6 


(2) When Action Deemed Commenced 
(a) On filing affidavit 
(b) On filing complaint, declaration, or 
petition; or notice of motion 
(c) On issuance or service of summons 


(a) On Filing Affidavit 
Under some practice the filing of the attachment af- 
fidavit is deemed to begin the suit. 

Under some statutes the time of filing the affi- 
davit for attachment is made, for all legal pur- 
poses, the date of the commencement of the suit, 
and a precipe is not required.87 


(b) On Filing Complaint, Declaration, or 
Petition; or Notice of Motion 
The writ may Issue, under some practice, on the 
filmg of the complaint, or on such filing and issuance of 
a summons, or on service of a notice of motion for judg- 
ment. 
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Under some statutes the action is deemed to be 
commenced when the complaint, declaration, or pe- 
tition is filed,68 although some of the decisions hold 
that it 1s also necessary that a summons be issued 
thereon with a bona fide intent that it shall be 
served,69 


The filing of a defective petition may institute 
the action within the contemplation of the rule, 
provided it 1s susceptible of amendment curing the 
defects.70 


Where action ts to be begun by notice of motion 
for judgment, an attachment may not issue, it has 
been held, after a mere filing of such notice with- 
out service thereof.71 


(c) On Issuance or Service of Summons 


aa. In general 

bb. What constitutes issuance of sum- 
mons 

ec. Necessity of service of summons 


aa. In General 


In some jurisdictions the writ may issue at or after 
Issuance of the summons, but not before, 


In a number of states the action is deemed to be 
commenced when the summons is 1ssued,?2 and will 
be deemed pending for the purposes of the issu- 
ance of the writ, 1£ the summons and writ issue 
simultaneously ;78 but the summons must be issued 
at or before the issuance of the attachment,?4 and 
a writ of attachment issued before due issuance of 
the summons is null and void.75 


59. Steele v. Harkness, 9 W Va 18—,63. Cook v. Waco Auto Loan Co,,70. Finley v Pew, 205 P. 810, 28 


6 CJ p1765 note 6 


CAOhio) 88 ¥ (2d) 388. 
51 SW (3d) 447, 244 Ky 453 


ipp1 v. Auvil, 156 8. 111, 109 W. 
Va. 758 
6 C.J. p 176 note 7. 


Statutes permitiing the execution 
and filing of the affidavit before in- 
stitntion of smt do not justify issu- 
ance of the attachment before suit — 
Citizens’ Nat Bank of Philipp v. 
Auvil, 156 S.B. 111, 109 W.Va. 758. 


61. Appleton v. Southern Trust Co., 
51 S.W.(2d) 447, 244 Ky, 458—6 C | 18. 
J. p 176 note 8. 67. 


@2. Idaho—w. G. Jenkins & Co v.|_ 24% 
McKenzie, 226 P, 1069, 39 Idaho 


S'W.(2d) 455 


Ind —Boyer v. Meeks, 164 NH 601, 
S8 Ind App 450 

Ky —Pinson v Murphy, 295 SW. 442, 
220 Ky 464 

6 CJ. p 176 note 9. 


(Tex Civ App) 299 SW. 614 


5 7 ; 64 Tanner v. Drake, (Tex Civ App ) 

60. US—Doherty v. Cremering, (C 41 BW (28) 485 

Ky —Appleton v. Southern Trust Co,/ 65. Ind—Boyer v Meeks, 164 NE 

501, 88 Ind App 450 7538 

W.Va —Citizens’ Nat. Bank of Phil-| Mont—Harboldt v Hensen, 244 P. 
488, 75 Mont 612. 

N Y —Cotnareanu v Chase Nat Bank 
of City of New York, 2 NB (2d) 
664, 271 NY 294, modifying 288 
NYS 1018, 246 App Div 5672, and 
283 NYS. 1018, 246 AppDiv 6573 

Tex —Tanner v. Drake, (Civ.App ) 47| 7% 


68. Citizens’ Nat Bank of Philippi} 7 
vy. Auvil, 156 SE. 111, 109 W Va. 
758—Steele v. Harkness, 9 W.Va. 


Bla —Simpson v. Knight, 12 Fla. 


Til.—Pullian v. Nelson, 28 Til 1128. 

291 6 C.J. p 177 note 14, 

68 Schwabacher v Abrahams Gro- 
cery Co, 44 P. 257, 14 Wash. 225—| = 39, 
6 CJ. p 177 note 15. 

68. Darnell v. Mack, 65 N.W. 805, 
46 Neb. 740—6 CJ. p 177 note 16 


Wyo. 3423, rehearing denied 206 P 
148, 28 Wyo. 342. 


71. Citizens’ Nat. Bank of Philippi 
v. Auvil, 156 S.H. 111, 109 WVa 


72. NY—Import Chemical Co v 
Forster & Gregory, 158 NYS 409. 
172 App Div. 406. 

ND—Johnson v. Engelhard, 176 N 
W 134, 45 ND. 11 

6 CJ p 177 note 17. 


Blackman v. Wheaton, 18 Minn. 
826—t CJ p 177 note 18. 


Minn —Borgen v Corty, 232 N 
W. 612, 181 Minn 349. 

Or—Wulamette Collection & Cred.:t 
Service v. Henry, 7 P.(2d) 261, 188 
Or. 460. 


75. Cal—Rowe v. Stoddard, (App.) 
59 P (2d) 4238 

Mont—Duluth Brewing & Malting 
Co. v. Allen, 149 P. 494, 51 Mont. 


Or—Macleay Hatate Co. v. Churchill, 
284 P. 286, 132 Or 63—McMaster 
v. Ruby, 157 P. 783, 80 Or. 476. 
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bb. What Constitutes Issuance of Summons 


Delivery to the officer charged with service of a sum- 
mons is necessary and sufficient to constitute issuance of 
the summons warranting subsequent or contemporaneous 
issuance of the writ of attachment. 

Sur-mons will be deemed issued when it is made 
out and placed in the hands of an officer author- 
ized to serve it with a bona fide intent to have 
it served,’6 and delivery to the ofiicer charged with 
the duty of service has been held essential to 1s- 
suance of a summons within the rule making issu- 
ance of the summons prerequisite to issuance of an 


attachment.?7 


ec. Necessity of Service of Summons 


Generally speaking, service of the summons is not & 
condition precedent to :esuance of a writ of attachment, 
but may be a condition subsequent. 

While the granting of the warrant of attach- 
ment may be made either before or after the serv- 
ice of the summons,’® and it is not necessary that 
the summons should be actually served by the 
officer or other person before the issuance of the 
writ of attachment,’9 nevertheless, to render the 
writ of attachment valid there must be either serv- 
1ce Of the summons or delivery to the officer with 
mtent to have it served;89 and it has been said 
that the jurisdiction acquired without service of 
the summons 1s subject to a condition subsequent 
that service of summons thereafter be made, and 
that in default of such subsequent service the ac- 
tion and attachment will fail.81 


It has also been provided in some states, that a 
personal service of such summons shall be made, 
or publication thereof commenced, within a speci- 
fied time after the issuance of the same, and if 
publication has been or is thereafter commenced, 
that the service must be made complete by the con- 
tinuance thereof,®2 and the attachment fails if serv- 
ice is not so made or publicaton so commenced 
or continued,88 or if the summons or the service 
thereof is set aside as irregular, and no stay 1s 
granted pending an appeal therefrom and no new 
service is made.84 


76. Macleay Estate Co v. Church-| &1. 
ill, 284 P. 286, 182 Or. 68—6 GJ. p 
178 note 19 


77. lkimn—Borgen v Corty, 282 N. 
W 612,181 Minn $349. 

Or-—Macleay Estate Co. v. Churchill, 
284 P. 286, 182 Or. 63 


78. Rich v. St. John, 199 NYS 149, 
205 App Div. 24. 

78. Maguire v. Bolen, 68 NW. 408, 
94 Wis. 48. 

80. Borgen v Corty, 282 NW. 56132, 
181 Minn 849. 


Div. 406. 


note 22. 
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S32. Borgen v. Corty, 2832 NW. 513, 
181 Minn 849—8 CJ p 178 note 21 


SS Pectech v. Sommers, 53 NYS 
488, 81 App Div. 255—6 CJ. p 179/88. Il—Dutcher v. Crowell, 10 IIL 


&& Martin v, Smith, 75 NYS 780, 
87 Misc 435, affirmed 76 N.Y.S 
1020, 71 App Div. 618. 


7 C.S.S. 


c. Interval Allowed between Filing Affidavit and 
Issue of Writ 


A reasonable time may properly elapse between the 
making and filing of the affidavit and the issuance of 
the writ or warrant of attachment. 


The affidavit should be made contemporaneously 
with the issuing of the writ or warrant of attach- 
ment, or at a reasonable time prior thercto.85 Rea- 
sonable time should be allowed within which to 
transmit the affidavit to the place whcre it 1s to 
be used,86 but such a delay between the making 
of the affidavit and the issue of the writ as to cast 
a suspicion on the verity of the affidavit, or lead 
to the suspicion that the grounds staied in the affi- 
davit for asking that the attachment issue had 
ceased to exist, will warrant the quashing of the 
attachment 87 


§ 182. In Vacation 


In the absence of a contrary statute, the writ may Is- 
sue in vacation. 
In the absence of statutory prohibition, the writ 
may issue in a pending action in vacation as well 
as during a term of court.88 


Issuance of the writ of attachment on Sundays 
will be considered in § 42 of the title Sunday [60 
C.J. p 1139 note 64-p 1140 notes 65-67; 6 C.J. 
p 179 notes 29-31], and issuance of the writ on 
holidays will be taken up in § 5 of the title Hol- 
days [29 C.J. p 765 note 45; 6 CJ. p 179 notes 
29-31]. 


§ 183. Issuance and Record 


a. Issuance 
b Record 


a. Issuance 


While Issuance of the writ Is, ordinarily, a Judicial 
act, on compliance with statutory prequisites the writ Ie- 
sues as a matter of right. The writ is issued when de- 
Iivered to the officer for execution. Lack of notice of 
issuance for protection of third persons cannot avail 
defendant. 


While the issuance of a writ of attachment has 
been called a judicial act,®9 on compliance with 


Import Chemical Co. v. Forster| 88. Stricklin v. Hodgen, 172 SB. 770, 
& Gregory, 158 N Y.S, 409, 178 App. 


172 S.C. 37. 

86. Kesler v Lapham, 33 SB 289, 
46 W Va. 293—6 CJ p 179 nctes 25, 
26 [b]. 

87. Stricklin v. Hodgen, 172 8.2 770, 
172 S$.C 387—6 CJ. p 179 note 26. 


445—Beecher v James, 3 Ill 463. 
Tex—Byers v. Brannon, 19 SW. 
1091 
89. Haslett v. Rodgers, 33 SE 44, 
107 Ga 2389—~6 C.J. p 179 note 32. 
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statutory requiremenis it will issue as a matter of 
right.90 


A writ of attachment is not issued when sealed 
and signed by its author, the clerk,91 but 1s issued 
when, and only when, delivered to the sheriff or 
similar officer for execution.92 


The notice of issuance of a writ of attachment 
required to be given by the clerk 1s intended for 
the protection and benefit of other creditors of 
defendant, and a failure to give the notice is not 
available to defendant in attachment, and does not 
enable him to avoid the attachment or subsequent 
execution sale thereunder.93 


b. Record 


While provision fs ordinarily made for recording at- 
tachments, the writ has been held not an “instrument!’ 
within the meaning of general recording acts. 

Provision 18, ordinarily, made for the recording 
of atiachments, although it has been held that an 
attachment 1s not an “instrument” within the mean- 
mg of statutes affording prior rights to one ac- 
quiring title or lien by “instrument” first duly re- 
corded.94 Where an attachment 1s properly is- 
sued on the filing of a sufficient affidavit and bond, 
and property is taken thereunder, the licen of attach- 
ment 1s not lost by failure of the probate judge or 
a justice of the peace to make proper docket en- 
tries of the issuance of such order of attachment.95 
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§ 184. Form and Requisites 


The form of the writ should comply with the require- 
ments of applicable statutes or rules of court. 
The writ should comply with the requirements 
of the statute in matters of form®® and should 
show on its face by what officer it was 1ssued.9? 


It has been held that an attachment writ was 
not insufficient in form because a blank form of a 
trustee writ was used, although the name of the 
trustee was not inserted,98 and that a writ of 
“trustee process” may be sufficient as a valid at- 
tachment where no service 1s made on the trustee 
named therein 99 


The summons and the order of attachment may 
be embodied in the same writ. 


Where the form of a warrant 1s controlled by 
rules of court, without mandatory statutory re- 
quirement, a harmless irregularity in form will not 
imvalidate the warrant.? 


§ 185. —— Style of Writ 


The writ should run in the name of the state or peo- 
ple; defects in such respects are not amendable accord- 
ing to some authorities, although they may be amended 
according to other authorities. 


The writ should run m the name of the state 
or people ,® and, in some jurisdictions, a defect in 
this respect 1s held to be fatal, the writ being re- 
garded as void ab initio;* but in other jurisdic- 
tions an amendment in this respect is allowed.5 


90. Callanan v. Callanan, 248 NW 
46, 188 Minn 609 


91. McMaster v. Ruby, 167 P. 782, 80 
Or 476. 


92. McMaster v. Ruby, supra 


93. Foore v Simon Piano Co, 108 
P 1088, 18 Idaho 167. 


94 Davis v Perry, 8 P (2d) 614, 
120 CalApp 670 


Amendment of record 

Where the clerk fails to embody 
in the record an affidavit on which a 
writ of attachment issued, the record 
will be amended so as to include the 
omitted affidavit.—Mitchell v Hyster, 
7 Ohio 257. 


Gopy of an attachment, with the 
sherifi’s indorsement of a levy, on 
file in the cffiice of the register of 
deeds, 18 not proof that an attach- 
ment has been issued, with the nec- 
essary affidavits and undeitaking at- 
tached so as to authorize it to be ex- 
ecuted —Stanhilber v. Graves, 73 N 
W. 48, 97 Wis 615 
might to entry of record not shown 

Under Cir Ct Rules, rule 2, enacted 
pursuant to Rev St. § 918 (0 8 Comp. 
St [1901] p 685), plaintiff, causing 
the issuance on October 14 of a writ 
of attachment made returnable De- 


cember 6 following, while the court 
had two terms commencing on the 
last Tuesday of February and the 
third Tuesday of October, was not 
entitled, as a matter of mght, to 
have his writ entered while the Octo- 
ber term was in session, and, im the 
absence of an agreement of the par- 
ties or special order of the court, the 
clerk may refuse to enter it on the 
zecord and to enter judgment for 
plaintiff —Kinney v Plymouth Rock 
Squab Co, (Mass) 214 F 766, 181 C. 
CA 178, error dismissed 36 8.Ct 723, 
241 US 658, 60 Ld 13238. 


95 Hennessey First Nat. Bank v. 
Henser, 77 P. 36, 14 Okl, 115. 


96 N Y.—Place v. Riley, 98 NY. 1 
—VWorthington v. Dorsett, 6 NY St. 
86L. 

Wash —Holman v. Cooper, 92 P. 781, 
48 Wash 24 

6CJ p 180 notes 38-38. 


97. McLorty v. Davis, Ky.Dec. 57— 
6 C.J p 180 note 39. 

98. Badlam vy. Tucker, 1 
(Mass.) 389, 11 Am D. 202. 

99. Graves v Severens, 37 Vt. 651 
— § CJ. p 180 note 41 


1. Ark—Ruice v. Dale, 45 Ark 324, 
citing Well v. Erttay, 40 Ark. 528. 
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RL—Mellen v. Battey, 48 A i141, 232 
RI 895 
6 CJ p 180 note 42 


3 Cohn v. Children’s Furniture Cor- 
poration, 281 N.YS 35, 133 Lise. 
151 
That attorney obtaining warrant of 

atiachment fale to subscribe tus 

mame to the warrant and merely had 
his name and address appear on the 
paper attached and backed up to the 
warrant was a mere fact of form 
rather than of substance or juris- 

diction, under Civ PractAct § 909, 

making rules of court contro], and 

Civ Pract Rules, rule 84, and did not 

invalidate the watrant, in the ab- 

sence of a showing of prejnaice— 

Cohn v. Children’s Furniture Coz pora- 

tion, 2831 NYS 85, 138 Mise. 151 


& Yeager v. Groves, 78 Ey 278— 
6 CJ. p 180 note 43. 


4 Harper v. Turner, 50 SW 7655, 
101 Tenn 686—6 C.J p 180 note 44. 


& Castriotis v Guaranty Trust Co. 
of New York, 200 NYS 658, 205 
App Div. 602—6 CJ. p 180 note 46. 


People of United States 

Where a warrant of aitachment 
against a trust company in aid of 
an attachment against a nonresident 


§ 186 
§ 186. —— To Whom Directed 


The writ should be addressed to a person, usually 
an Officer, legally authorized to execute rt. A writ ad- 
dressed to no one Is a nullity. Errore in respect of the 
officer designated may, however, be cured by amendment 
or by service by the proper officer. 


As a rule, the writ should be directed to a par- 
ticular officer or class of officers authorized by law 
to levy the same, and, according to the varying 
statutes of different jurisdictions, should be direct- 
ed to the sheriff,6 or a constable? of the county 
where defendant’s property 1s located,® or to any 
sheriff? or constable! of the state.11 


An error in this respect, however, has been held 
to be curable by amendment,!? and it has also been 
held that an improper direction of the writ 1s im- 
material if it was in fact executed by a proper 
officer.18 


When the writ is directed to one specially au- 
thorized, the conditions and circumstances giving 
special jurisdiction and authority for such direc- 
tion should affirmatively appear.14 


A writ addressed to no one is void.15 


debtor, when issued, read “The Peo- 
ple of the United States,’ instead of 
“The People of the State of New 
York,” was properly signed by a 
judge of the state supreme court, and 
was afterward corrected by permis- 
gion of that court, it was held that 
the writ needed no caption, in any 
event, but that if one had been re- 
quired, the error was so palpable that 
the writ could be amended by a sub- 
sequent order of the court —Castrio- 
tis v. Guaranty Trust Co of New 
York, 200 N.Y.S 68, 205 App Div 602 


6 Temple v. Hades Hay Co, 114 S 
H. 162, 184 NC. 289—6 CJ p 150 
note 48. 


7 Archibald v. Thompson, 2 Colo 
o88—6 CJ. p 180 note 49. 


& Edwards v. Case, 152 P. 880, 78 
Or. 220—8 C.J. p 180 note 50. 


Writ of no effect ontmde of sheriff's 
own county 

Under LOL § 298, providing 
that a writ of attachment shall be 
directed to the sheriff of any coun- 
ty in which property of the defend- 
ant may be, and that several writs 
may be issued at the same time io 
the sheriffs of different counties, a 
writ of attachment, directed to a 
particular sheriff, is of no force or 
effect outside of his county —Ha- 
wards vy. Case, 162 P. 880, 78 Or 320 


& Drewry v. Leinkauff, 10 So 852, 
94 Ale. 486—6 CJ. p 181 note 51 


40. Rogers v. Moore, 40 Ga. 886. 


by 


184 NC 252 


71 


W.Va. 416. 


263 Mass. 871. 
mxecutor 
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11. Thomas v. Lavender, 15 Ga 267 
—6 CJ. p 181 note 58 

12. Herring v Kelly, 11 So 600, 96 
Ala, 559—6 CJ. p 181 note 54 

13. Temple v. La Berge, 114 SB 
166, 184 N.C. 252—Temple v Eades 
Hay Co, 114 SE. 162, 184 NC 
239-——6 CJ. p 181 note 55 


Addressed to “constable” but served 
“sheriff” 


A seizure of property 1s valid al- 
though done under a warrant of at- 
tachment improperly addressed to 
“any constable or other lawful offi- 
cer,” when same ig in fact properly 
served by a sheriff, and later amend- 
ed by leave of the court to read “To 
any shenff or other lawful officer” 
—Temple v La Berge, 114 SH 166, 


144 Brooks v Farr, 51 Vt. 896—Dol- 
bear v. Hancock, 19 Vt 388 


16. Ky.—Settles v. Davis, 14 Ky.L 
§ 
W Va—Sims v, Charleston Bank, 3 


26. Patrick v. Solinger, 9 Daly (N 
Y.) 149—6 CJ. p 181 note 58 


1%, Norris v. Anderson, 64 NE 71,| 596 


181 Mass. 308, 92 AmSR. 420—§ 
CJ p 181 note 59. 


1& Me—Coombs vy, Hogan, 95 A. 
512, 114 Me 123 
Mass —Bates v Nessen, 161 NH. 410, 


Where, in an action on an account 


7 O.d.8. 


§ 187. —— Description of Parties 


The writ should contain the names of the parties, 
but need not state their ages or residences. irregularities 
In respect of the names may be amended, or disregarded 
lf slight, although, where neither party is named, the 
writ is fatally defective. 

The writ should give the names of the parties 
to the suit,486 but a slight variance in names may 
be disregarded under the rule of idem sonans ,17 
a writ substantially indicating defendant is suff- 
cient.18 Also, amendments supplying the names of 
parties inadvertently omitted or correcting the 
names of parties have been liberally allowed by 
the courts, particularly where the substantial rights 
of the parties to the suit have not been thereby af- 
fected,1® although, where the name of neither party 
is specified, the writ 1s fatally defective.20 


Residence and majority. The writ need not state 
that plaintiff 1s a resident of the state®! or that 
defendant 1s an adult.22 


§ 188. Recitals in General 


Minor defects In respect of recitals In the body of 
the writ will not invalidate :t. 


A writ running in the name of the state and 


brought against the estate of dece- 
dent, the writ directed the officer to 
attach the goods and estate which 
‘were of decedent but 1n the posses- 
sion of H, executor of the last will 
and estate of decedent, and to sum- 
mon Has deiendant in his capacity 
as executor, 1t was held that, as the 
executor was the only porson who 
could be proceeded against, the writ 
moust be construcd as naming him as 
defendant —Counbs vy. Hogan, 95 A. 
512, 114 Me 123 


Administrator; “chip” attachment 

In an action on a contract with 
decedent, a writ of attachment which 
Fan against goods of administrator 
was not defective where return show- 
ed chip attachment, it being evident 
that the action was against defend- 
ant as admuinistiator—Coldwell v. 
New England Trust Co, 184 NE 
677, 282 Masa. 45. 


19. Norris v. Anderson, 64 ND 71, 
181 Moss 808, 92 AmSR 420— 
6 CJ p 181 note 60 


20. Iowa—Barber v Swan, 4 Greene 
852, 61 AmD 121 
Va—Clay v. Neilson, 5 Rand (26 Va ) 


#1. NY—Meury v American Motor 
Co, 56 NY.S 816, 26 Mise 657, 
affirmed 67 NYS. 1142, 88 App Div. 
623. 

Tenn —Bloomfield vy, 
Yerg. 100 


#2. Hall v Anderson, 40 NYS. $54, 
17 Mise. 370. 


Hancock, 1 
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signed by the clerk of a district court in a named 
county of such state 1s sufficient, although the body 
of the writ does not recite that such county was 
in such state.28 


§ 189. 


Recitals as to Proceedings to 
Procure Attachment 


it Is, ordinarily, proper but not essential for the writ 
to recite the filing of the affidavit and bond and the 
order for issuance. Statutes requiring a writ issued 
without bond to recite such fact have been construed as 
merely directory. 


In the absence of statutory requirement, it 1s not 
necessary to recite the filing of the affidavit required 
by law*4 or the execution or filing of a bond,*5 
although it has been said to be good form to re- 
cite these matters;#6 neither is it necessary for 
the writ to recite the order for its 1ssuance,27 or 
to show on its face by what officer 1t was allowed *8 


Statutory provisions to the effect that, 1f an at- 
tachment 1s issued without bond, such fact must be 
indorsed on the writ have been construed as mercly 
directory, and not mandatory, in the sense that 
failure to do so will nullify the writ.29 


§ 190. Recitals as to Action in Which 
Writ Issued 


An ancillary writ of attachment should contain re- 
cltals which identify the suit in which it is issued anc 
show that the suit is pending 


ATTACHMENT 


§ 191 


An ancillary writ of attachment must refer to, 
describe, and identify the suit in aid of which it 
issues, so as to show unmistakably on its face that 
it forms an adjunct to that particular proceeding.®° 
It should recite that an action has been com- 
menced31 and is pending®* by plaintiff against de- 
fendant,®8 although the latter recital has been held 
unnecessary in some states,*4 the nature of the ac- 
tion,®5 the tribunal in which it is pending,®6 and, 
where required by statute, that the cause of action 
is just.87 


§ 191. —— Recitals as to Amount of Claim 


The writ should recite the amount of the claim. 
Irregularities as to such recital are amendable unless ju- 
risdictional. 

The writ should state the amount of the claim 
for which it is 1issued;38 but where the amount 
claimed 1s omitted or erroneously stated, the writ 
1s, ordinarily, amendable in that respect,®9 unless 
the amount recited 1s 1n excess of the jurisdiction 
of the court, 1n which event the writ 1s void and 
may not be amended.t0 


The purpose of stipulating the amount in the writ 
1s to fix the liability of the sheriff, to designate the 
amount of property to be seized, and to protect the 
nterests of innocent third parties.*4 


23. Bruyere v Liberty Nat Bank of 
Waco, (TexCiv.App) 262 SW 
844 


Judicial notice taken that designated 
county is in state 

A writ of attachment was suff- 
cient, although not stating in the 
body that proceedings were to be had 
before a district court for the state 
of Texas, but that they were to be 
had before a district court in the 
county of McLennan, since the court 
takes judicial notice that McLennan 
County 18 in Texas, and the levying 
officers and parities would have the 
same knowledge, and the writ ran in 
the name of the state of Texas, and 
was signed by the clerk of a district 
court of Texas—Bruyere v Luberty 
Nat Bank of Waco, (TexCiv App ) 
262 S.W. 844, 


*% Tessier v. Crowley, 20 NW 264, 
16 Neb. 368—6 CJ p 182 note 69 
25. Tanner, etc., Hngme Co. v. Hall, 

22 Fla. 391—6 CJ. p 182 note 70. 
26. Tessier v. Crowley, 20 NW 264, 
16 Neb. 369. 
27. Armstrong v. Lynch, 45 NW. 
274, 29 Neb. 8?—6 C.J. p 182 note 
72, 


26. Shaubhut v Hulton, 7 Minn 6506 


29. Alabama Pine Co v. Merchants’ 
& Farmers’ Bank of Aliceville, 109 
So 358, 215 Ala. 66. 


SO. Mass—Fairfield v Baldwin, 132 
Pick 888 

Tenn—Lewis v Woodfolk, 2 Baxt 
25—Gibson v Carroll, 1 Heisk 23 


6 CJ p 182 note 74 

Sl. Peak v Buck, 8 Baxt (Tenn) 71 
—6 CJ p 182 note 75 

32. Barber v Swan, 4 Greene (Iowa) 
852, 61 AmD. 124—-6 CJ. p 182 
note 76 

33. Woodfolkk v. Whitworth, 6 
Coldw (Tenn) 561—6 CJ. p 182 
note 77. 

3% Westphal v. Sherwood, 28 NW 
640, 69 Iowa 364—6 C.J. p 182 note 
78 [a]. 

3& Thompson v. Carper, 11 Humphbr 
(Tenn) 542—6 CJ. p 182 note 78 


Attachment of real estate 

Realty attachment, based on a writ 
containing an account for groceries 
with totals for each month, was in- 
sufficient to create a len, where the 
mature and amount of plaintiffs 
claim was not set forth 1m proper 
counts and no proper specification 


38 Mont—State v. Pondera Valley 
State Bank, 248 P 207, 77 Mont 1. 

N Y—In re People, by Beha, 175 N. 
BH 118, 256 NY 412, affirming 244 
NYS 902, 230 App.Div. 834. 

6 CJ p 188 note 82. 


Interest 

(1) In a warrant of attachment 
stating the amount of the demand, 
and commanding the attachment of 
sufficient property to satisfy the des- 
ignated amount with interest, “inter- 
est” means the interest subsequently 
accruing.—iIn re People, by Beha, 175 
NE 118, 255 NY. 412, affirming 244 
N.Y.S 903, 280 App.Div 884 


(2) A warrant commanding the 
sheriff to attach so much property 
“as will satisfy $52,000 of plaintiff's 
demand of $119,116 49, and interest, 
together with the costs and expens- 
es,” authorized the sheriff to include 
interest on fifty-two thousand dol- 
lars —McCauley v Karlne, 246 N Y, 
S. 607, 188 Misc 680, affirmed 249 N, 
Y.S. 908, 282 App Div 734 


was attached to the writ—Crockett| sp Emerson v. Thaicher, 51 P. 60, 


v. Borgerson, 152 A 407, 129 Mea. 

895—6 CJ p 182 note 78 [b]. 

36. Peak v Buck, 8 Baxt.(Tenn.) 71 
—§ CJ. p 188 note 79 

37. Woodfolk v. Whitworth, 5 


6 Kan.App. 325—6 CJ. p 184 note 
83 


40. McDaniel v Cage & Crow, (Tex. 
Civ.App.) 201 SW 1078. 


Coldw (Tenn.) 561—6 C.J. p 183/41. Arena v. Bank of Italy, 251 P. 


note 80. 
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888, 80 CaLApp. 61. 


§ 192 


§ 192, —— Recitals as to Grounds of Attach- 


ment 


The writ should recite the grounds of attachment. 
Recital of two or more consistent grounds Is proper, but 
grounds should not be stated in the alternative. Defec- 
tive recitals in the writ may be aided by reference to the 
affidavit, and have been held amendablie Irregularities. 


The writ should state one or more of the statu- 
tory grounds on which it 1s granted,*? and is sufli- 
cient im this respect if the words employed are 
substantially synonymous with those of the stat- 
ute,48 but an insufficient recital has been held 
an irregularity only 44 In the absence of statutory 
mbhibition, the court has inherent power to permit 
the amendment of an inadvertent error in the state- 
ment of the grounds,*® and a defective statement in 
the writ may be aided by reference to the affi- 
davit.*6 

Stating two or more grounds. There is no ob- 
jection to stating two or more grounds, provided 
they are not inconsistent 47 

Alternative statements. The grounds of attach- 
ment should not be stated in the alternative,*® ex- 
cept where the statement presents merely different 
phases of the same state of facts constituting, in 
effect, but a single ground;49 but a writ contain- 
ing such statements is voidable only and good until 
vacated,59 and the court has power to correct an 
inadvertent error in stating in the alternative 
grounds which actually existed 54 


§ 193. —— Commands to Officer 


a. As to attaching 
b. As to summoning defendant 
ce. As to return 


ATTACHMLANT 


7 C.d.8. 
a. As to Attaching 


The writ should direct the officer to attach the prop- 
erty of the defendant, designating the amount but not 
the particular property to be taken. 

The writ should contain a command to the officer 
to attach the property or estate of defendant,52 
and, in accordance with the rule stated in § 191, 
should designate the amount or value of the prop- 
erty to be attached,58 although it should not, ordi- 
narily, designate the particular property to be 
taken.54 


b. As to Summoning Defendant 


Under some practice the writ should or must direct 
the officer to summon the defendant. 

Where the statute so requires the writ should 
contain a direction to the officer to summon de- 
fendant,55 and an omission of this direction has 
been held fatal 56 


ec. As to Beturn 


The writ should direct the officer as to Its return, In- 
cluding the time and place thereof Defects In such re- 
spects may render the writ void or bs curable by amend- 
rnaent, in accordance with local practice. 


The writ should contain proper directions to the 
officer as to the return of the writ, and, where 
required should specify the return day57 and the 
place of return.58 


Statutes regulating the time at which a writ of 
attachment should be made returnable have been 
construed as mandatory, so that an error in respect 
of naming the return day has been held to render 
the writ void,59 but, as a rule, it is considered 


42. Fox v Mars, 61 NYS 295, 46/50. Rogers v Ingersoll, 93 NYS |57. Will v Whitney, 15 Ind 194— 


140, 108 App Div 490, affirmed 78 
NBD 1111, 185 NY 692—Stone v 
Pratt, 35 NYS 519, 90 Hun 89. 


61. Stone v Pratt, supra, distin- 
guished in Cronin v_ Crooks, 88 
NB 268, 148 NY 852—Herzberg 

695, 98 App Div. 875. v Boiesen, 58 NYS 256, 5 NY. 


45, K kK 7 NYS 119, 68 ae 
\s ing v ing, ’ 
152. Goudie v American Moore Pe 
App Div 1885—8 CJ p 184 note 87 & 
P P Co, 1298 A. 849, S81 NH 886 CJ. 
P 185 note 95 


53. Fairfield v Baldwin, 12 Pick 
(Mass) 888&—6 CJ. p 185 note 96. 


App Div 1—6 CJ. p 184 note 84 


43. Jurgens v Tum Sudden, 52 NY 
S 662, 32 App Div. 1—6 CJ. p 184 
note 85 


44, Ennis v Untermyer, 8? NYS 


46 Van Camp v Searle, 29 NYS 
767, 79 Hun 184, modified on other 
grounds 41 NB 427, 147 NY 160, 
ae ae O Ode pat && Minn—Hines v. Chambers, 11 


norenre NW 129, 29 Minn 7 
47. Jurgens v Tum Suden, 52 NYS | Tenn~—Vance v. Cooper, 2 Coldw. 


662, 82 ApnDiv 1—€6 CJ p 185| 497 
notes 89, 90 Va—Pulliam v. <Aler, 15 Gratt.(56 
Va) 54. 


#&. Garson v. Brumberg, 26 N.YS/6 CJ p 185 note 97. 

note 91. 248, 723 AmD 2086 GJ. p 186 
48. Smith v Wilson, 28 N.YS 212,| notes 98, 99. 

76 Hun 565—6 C.J. p 185 note 92.156. Whitney v. Brunette, 15 Wis, 61. 
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6 CJ. p 186 note 2 


Writ held suffic.:ent 

Writ of attachment fully advised 
levying officer when, to whom, and 
where to return same, where it was 
made returnable on a day which was 
in fact the first day of the regular 
term of the seventv-fourth judicial 
district court of McLennan County, 
where suit was pending, without stat- 
ing that it was the first day of that 
term of that court —Bruyere v Lib- 
erty Nat Bank of Waco, (Tex Civ 
App) 268 SW. 844. 

6& Backalan v. Littlefield, 64 NC 

233—6 CJ p 186 note 8. 

Writ held suffclent.—Bruyere v 
Liberty Nat Bank of Waco. (Tex 
CivApp) 262 SW 844 
68. Freudenthal v. Schulman, 5 Pa. 

Dist 258—6 C.J. p 186 note 4, 
lection 

Under statutes requiring a writ to 
be returned on the firat return day 
after the issuing thereof, and subse- 


7 C.J.S. 


as rendering it only voidable,®0 so that an error in 
this respect,®! or in respect of the court or officer 
to which, or the place where, the return is to be 
made,®2 may be cured by amendment, which subject 
of amendment will be further considered in § 198 
infra. 


Where the statutes do not require the writ to be 
made returnable to the next term of court, but per- 
mit it to be made returnable on any date specified 
ptior thereto, such writ may be made returnable 
instanter.63 


§ 194. —— Description of Property 


In the absence of statutory requirement the writ need 
not describe the property to be attached. Where requisite, 
the description Is sufficient which will enable the officer to 
find personalty, or would be sufficient to pass title to 
realty. 


In the absence of any statutory requirement the 
writ need not describe the property which is to be 
attached,64 and, where a description 1s required, 
it is sufficient, in the case of personalty, 1f it will 
enable the officer to find the property by the exer- 
cise of reasonable diligence,®5 or, in the case of 
land, if it would be sufficient to pass the land in 
a grant by the owner.6 


One purpose of requiring a description is to no- 
tify all persons who are or may become interested 
in the property that the same is under attachment.8? 


quent statutes permitting return of 


ATTACHMENT 


65. Hopkins v. Rays, 44 A 102, 68 


§ 195 


§ 195. —— Date, Teste, Signature, and Seal 


a. Date 

b. Teste, or “attestation” of process 
ce. Signature 

d. Seal 


a. Date 


The writ should show Its date of Issue, although de- 
fects in such respect are amendable. 

The writ should show the date of its issuance,®8 
but this need not appear in any particular place,5® 
and an error?® or an omission?! in this respect will 
not render the writ void, but may be cured by 
amendment, which subject of amendment will be 
treated generally in § 198 infra. 


b. Teste, or “Attestation” of Process 
The writ should be tested as required by law, al- 
though Irregularities in this reepect ate amendable. 
The writ should be tested as required by law,7? 
but, if not properly tested, may be amended.7? 
Attestation of the writ by the clerk as clerk of 
the district court of a particular county and state 
has been held sufficient, although there was more 
than one district court in such county, where there 
was only one clerk for such courts,.74 


c. Signature 
(1) By issuing officer 
(2) By plaintiff’s attorney 
7L. NY.—State v. 


Moran, 48 NJ. 


all processes on the first Monday of 
the next term or on the second, third, 
or fourth Monday of any intermedi- 
ate month, and rules of court made 
pursuant to statute, expressly giving 
the plaintiff an election in such re- 
spect, it has been held that the 
mandatory provision of the earler 
act is no longer effective, but that 
plaintiff has an election as to the 
date on which the writ of attachment 
shall be made returnable —Slngluff 
v. Sisler, 17 Pa Co. 136. 


@. State Bank v Matson, 26 Mo 
243, 72 AmD. 208&—6 CJ p 186 
note 6. 


61. Robuck v Rasmussen, (Tex.Civ. 
App) 251 SW. 1115—6 CJ. p 187 
note 6. 


6a. Ala—Carter v. O'Bryan, 16 So 
894, 105 Ala. 305—Mohr v. Chaffe, 
75 Alea 387 

Ga —Blake v. Camp, 45 Ga 298. 

Iowa—Rock Island Plow Co v 
Breese, 49 NW 1026, 83 Iowa 558 

6 C.J. p 187 note 7. 

63. Cook v. Waco Auto Loan Co., 
(Tex Civ.App) 299 SW 514. 


@& King v. Board, 7 W.Va 701— 
é C.J. p 187 note 11, 


NH 164,73 AmSR 554—6 CJ. p 
187 note 12 


Description held sufficient 

A description m the attachment 
and notice of levy of property as 
“compressed air machinery” and 
“three hoisting engines” is sufficient 
—Coast & Lakes Contracting Corp. v. 
Martin, 101 A 602, 92 Conn. 11— 
6 CJ. yp 187 note 12 [a]. 


6G Norris v Anderson, 64 NH. 71, 
181 Mass 308, 92 AmSR. 420. 


67. Coast & Lakes Contracting Corp 
v. Martin, 101 A. 503, 92 Conn, 11 


68 Me—MWMillett v. Blake, 18 A 398, 
81 Me. 531, 10 AmS.R 275—Berry 
v Spear, 13 Me 187. 

Tenn—Lyle v. Longley, 6 Baxt 286. 

Wis —Shakman v Schwartz, 61 N.W. 
309, 89 Wis 732. 


6o& Swan v. Roberts, 2 Coldw 
(Tenn.) 153—6 CJ p 187 note 15 


70. Md—McCoy v. Boyle, 10 Md. 
391 

Mass—Fay v. Hayden, 7 Grey 41— 
Parkman v Crosby, 16 Pick 297 

Wis —Shakman v Schwartz, 61 N.W. 
309, 89 Wis. 72 

6 C.J. p 187 note 16, 
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Law 49 
Tex—Brack v McMahan, 61 Tex i. 
6 CJ p 187 note 17. 


72. Tii—wNorton v. Dow, 10 Tl 459. 

N H —Reynolds v. Damrell, 19 N H. 
$94 

Tenn—Lyle v. Longley, 6 Baxt 286. 

6 CJ. p 188 note 19 


7a. Colo~—Skinner  v. 
Colo. 883. 

IlL—Norton v. Dow, 10 Ill. 459. 

N H—Reynolds v. Damrell, 19 N.Z. 
394 


74. Bruyere v Liberty Nat. Bank of 
Waco, (Tex Civ.App ) 2862 SW 844. 


Judicial notice taken of facts 

A writ of attachment was not re- 
quired to be attested by the clerk 
as clerk of the seventy-fourth judi~ 
cial district, McLennan County, m 
view of RevSt art 240 Acts (1893) 
o 46, and Acts (1915) c 8 CVernon 
Civ St.Annot Supp1[1918] art 80 
subds 19, 64, 74), since the court 
takes judicial notice that McLennan 
County has three district courts and 
but one clerk who performs all du- 
ties pertaining to clerkship of each 
of such courts—Bruyere v MUiberty 
Nat Bank of Waco, (Tex Civ App ) 
262 SW. 844, 


Beshoar, & 


§ 195 


(1) By Issuing Officer 

The writ should be signed by the Issuing officer. An 
unsigned writ has been held vold, although other au- 
thoritles view defects of this character as subject to 
amendment or waiver. 

The writ should be signed by the officer by whom 
it is issued,?5 whether this act is performed by a 
judge7® or the clerk of court.77 It has been held 
that a defect in respect of the signing does not 
render the writ void,?8 but such defect may be 
waived? or cured by amendment,®0 although other 
authority regards an unsigned writ as void and 
not properly the subject of amendment.®! 


(2) By Plaintiffs Attorney 


A writ unsigned by pliaintiff’s attorney has been held 
void under regulatory statutes, although some authority 
views the defect as amendable. 

It is sometimes required by statute that the writ 
should be signed by plaintiff's attorney.82 This 
requirement has been construed as mandatory,83 
and the omission of his signature has been held to 
be a fatal defect;84 although it has also been 
held that omission of the attorney's signature may 
be remedied by amendment,®5 and that the indorse- 
ment of the writ by plaintiff’s attorney may be made 
after motion to quash.86 


d. Seal 


The authorities agree that the writ should bear the 
seal of the issuing court, or a private seal if none exists, 
but differ as to whether omission of the seal Is a fatal 
defect or a mere irregularity. 


The seal of the court from which the writ of 
attachment issues, or a private seal where no court 


76 US—Webrman v. 
(Iowa) 165 SCt 189, 155 US 314, 
39 LEd 167—Wolf v Cook, (CC 
Wis) 40 F 483 

Tll—Wilhbams v. Vanmetre, 19 I 
293. 

Iowa —Foss v Isett, 4 Greene 76, 61 
Am D. 117. 

76. Fox v. Mays, 61 NYS 295, 46 
App Div. 1—8 CJ p 188 note 22 

77. Smith v Hackley, 44 Mo.App 
614—6 C J. p 188 note 23. 


78 Miller vy Zeigler, 29 SH 
44 WVa 484, 67 AmMSR. 777. 


79. Lovell vy. Sabin, 15 NH. 29—¢| 81. 
CJ. p 188 note 26. 


80. Miller v Zeigler, 29 SE 981, 44 
W.Va. 484, 67 AmMSR. 777~§ CG 
Jd. p 188 note 26. 91. 


SL. Calinet v Hare & Chase of At- 
lanta, 189 SE 115, 837 Ga.App 167 


ea. Fox v. Mays, 61 NYS 295, 46| 14. 


46 Misc 6832. 


(NY) 424 


App Div 1—6 CJ. p 188 note 27 | Tex——Gregg v. York, Dall. 528, 
63. MacDonald v. Kieferdorf, 1g w.| & CJ- p 189 note 38, 
83. Ballard v. Great Western Min, 


¥.S. 763, 22 N.Y.Civ.Proc. 105, 
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Conklin,'8& Lassen v. Burt, 92 N.YS. 796, 
83. Kissam v. Marshall, 10 Abb.Pr. 


Ss. Cicero v. Bates, 1 MichNP. 26. 


87. Wehrman v. Conklin, (Iowa) 15 
SCt 129, 155 US. 314, 89 LEd 
167—6 CJ p 188 note 29. 


88%. Starkey v Lunz, 110 P. 702, 57 
Or 147, AnnCas1912D 788—6 GC 
J yp 189 note 30 


§81,/99. Winchell v. McKinzie, 53 N.W. 
975, 85 Neb. 8183—6 CJ p 189 note 


80. New Haven Lumber Co v Ray- 
mond, 40 NW 820, 76 Iowa 225—8 
CJ. p 189 note 83. 


Murdough v. McPherrin, 49 Iowa 
479—6 CJ p 189 note 83. 


$3. Ala —Woodley vy. Shirley, Minor 


7 C.J.S8. 


seal exists, should be affixed to the writ,8? and it 
has been held that the omission of the seal ren- 
ders the writ void,88 although there is also author- 
ity for the view that an omission of, or failure 


properly to affix, the scal 1s a mere irregularity8® 
which may be waived®® or cured by amendment.9! 


§ 196. —— Variance between Writ and Oth- 
er Papers 
a. In general 
b As to amount of claim 


a. In General 


A material variance between the writ, affidavits, and 
pleadings may be fatal; but an immaterial variance will 
not invalidate the writ. 


A material variance between the writ, affidavit, 
and pleadings, either as to grounds,9? cause of ac- 
tion,98 or description of parties,®4 is fatal, if the 
objection is properly raised; but an 1mmaterial 
variance due to clerical oversight will not imvali- 
date the writ.95 


A writ of attachment may be sued out in the 
individual name of a plaintiff whose declaration in 
attachment was filed in his trade name.96 


b. As to Amount of Claim 


A writ for an amount exceeding plalntiff’s claim Is 
voldable, although a writ for a less amount Is unobjec- 
tionable. The writ should conform to the complaint In 
respect of the amounts demanded from different defend- 
ants, but need not conform to amendments in the com- 
plaint made after Issuance of the writ. 


A variance as to the amount of the claim affords 


etc, Co, 19 SH 510, 39 W.Va. 394 
—6 C.J p 189 note 36. 


9&4 Ligon v Bishop, 48 Miss. 527 
—€6 CJ. p 189 note 37. 


95. Brinkerhoff v Russ, 8 La App 
728—6 CJ p 189 note 39. 


Failure to name writ 

Where defendants urged that a 
sheriffs seizure of property as on 
attachment fell because the writ un- 
der which he levied was not deaig- 
nated a writ of attachment and did 
not direct him to attach, in denying 
the contention the court held that 
the alleged variance was not mate- 
rial because, if the sheriff was au- 
thorized to take possession of the 
property under the writ, it made no 
material difference what name, “at- 
tachment” or otherwise, was given to 
his act in seizing the property — 
Brinkerhoff v. Russ, 3 La App. 723 


86. Dunn & McCarthy v. Pinkston, 
170 SE 922, 47 GaApp. 514, re- 
versed on other grounds 175 § E. 
4,179 Ga 81, conformed to 175 §. 
HB. 668, 49 Ga App. 408, 
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no ground for setting aside the attachment where 
the amount stated in the writ is less than that 
demanded in the complaint or summons, for in 
such case defendant cannot be prejudiced,®? and 
where the writ and complaint corresponded, al- 
though the amount named in the affidavit was small- 
er, it was held that a motion to quash the writ 
was properly denied where plaintiff amended his 
bond to correspond to the larger amount,®° but 
a writ for an amount in excess of plaintiff’s claim 
is improper99 and voidable! as to the excess.2 A 
slight discrepancy in either direction between the 
amount stated in the warrant and that contained 
in the complaint will not affect, in a collateral 
proceeding, the validity of a lien secured under the 
attachment.® 

The writ need not conform to the complaint in 
respect of amendments as to amount made in the 
complaint after issuance of the writ.4 

Where the complaint demands different amounts 
of different defendants, the writ should conform to 
the complaint in such respect 5 


§ 197. Defects, Objections, and Waiver 


Minor or nonprejudicia{ defects will not invalidate 
the writ. Defendant’s appearance may cure (rregulari- 
tles, but not juriedictional defects. 

Asa general rule clerical errors or omissions readi- 
ly supplied will not vitiate an otherwise valid writ,6 
nor will a writ otherwise proper be invalidated by 
irregularities of a nonprejudicial character.’ 


97. Tessicr v Crowley, 30 NW 264, 


ATTACHMEN! 


State v. Pondera Valley State Bank, 


§ 197 


Appearance as waiver. Informalities will be 
waived by appearance and answer,® although the 
general appearance of defendant will not cure 
the improper issuance of a writ of attachment 
where the defect is of a jurisdictional character.® 


Poritcular defects. After issue made and trial 
begun on the merits of a case, it 1s too Jate for an 
objection to the petition or attachment for want of 
verification. Where a statute provided that an 
attachment might issue where defendant kept him- 
self concealed with intent to avoid the service of 
a summons, and another statute directed that a sum- 
mons should accompany a warrant of attachment, 
it was held that, where an attachment was issued 
on such ground, an objection that the summons was 
issued with the attachment, and that, therefore, it 
could not be truthfully said that defendant con- 
cealed himself with intent to avoid the service of 
such summons, was insufficient as affecting the va- 
lidity of the attachment.!1 


The institution of an action before the claim 
is due, and the issuing and levying of an attach- 
ment without obtaining an order therefor, constitute 
a substantial defect of which junior attachment 
creditors may take advantage 12 but where a mis- 
take in a writ of attachment was cured by the 
statute of jeofails, and land was attached and ex- 
tended on in said suit, it was held that the judg- 
ment could not be contested by a grantee of de- 
fendant, in an action brought to recover the land, 


Prejudice not shown 


16 Neb 369—6 CJ. p 189 note 40 
98 De Stafford v Gartley, 24 P 680, 
15 Colo. 32 
99. Reed v Kentucky Bank, 6 
Blackf (Ind.) 227—6 CJ p 190 note 
42. 


interest 

The fact that the complaint pray- 
ed six per cent interest, the warrant 
of attachment prayed interest, and 
the notice of levy did not mention 
interest, did not create a variance — 
Kelm v Louland, 228 N.W 420, 59 
ND 18—6 CJ p 190 note 42 [b] 


2. Ballard v Great Western Min, 
etc, Co, 19 SE 610, 39 W.Va. 394 
—6 CJ p 190 note 48 


& La—WwWilliams v Louisiana Lum- 
ber Co, 29 So 491, 105 La. 99 
Mont.—Wilson v. Barbour, 21 Mont 

176 
6 CJ. p 190 note 44 


& Shaubhut v Hulton, 7 Minn 606 


4 State wv Pondera Valley State 
Bank, 248 P 207, 77 Mont. 1. 
If the writ were valid when made, 
it 18 not rendered invalid by subse- 
quent changes as to the amount— 


7 C.J S.—25 


248 P 207, 77 Mont. 1. 


& State v. Pondera Valley State 
Bank, supra-——6 CJ. p 188 note 82 
(f] 

6 Conn—Joseph v. Donovan, 157 A. 
638, 114 Conn 79 

Wyo —Wakefield & Co. v. Bell, 394 P 
7865, 42 Wyo 355 

6 CJ p 190 note 47. 

Defect not 
Attachment writ, with blank space 

for amount of claim improperly filled 

in by defendant's name, but not mis- 
leading, was not subject to motion to 

quash —Wakefield & Co. v Bell, 294 

P. 785, 42 Wyo 355. 

irregular statement as to court in 

which achon is pending 

Where anyone examining the cer- 
tificate of attachment could readily 
have ascertained whether the action 
was pending in the superior court or 
the court of common pleas, a defect 
in not striking out of the printed 
form the words “common pleas 
court” did not make the attachment 

invalid —Joseph v. Donovan, 157 A 

638, 114 Conn 79 


7. Nimey v. Nimey, (Wash.) 45 P. 
(2d) 949. 
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Where an affidavit of attachment 
recited an indebtedness of four thou- 
sand eight hundred sixty-eight dol- 
lars and thirty-seven cents, but the 
Writ issued durected the sheriff to 
levy only to the extent of one thou- 
sand five hundred dollars, and a 
bond for three thousand dollars was 
given the levy made on real property 
was good to the extent of one thou- 
sand five hundred dollars, notwith- 
standing irregularities in the issuing 
of the writ, since the property owner 
was not prejudiced —Nimey v. Nim- 
ey, (Wash) 45 P.(2d) 949 


& E.srkman v. Patton, 19 Ala. 82— 
6 CJ. p 190 note 48. 


8 Borgen v. Corty, 232 N.W. 6512, 
181 Minn. 349. 


Attachment issued without sum- 
mons.—Borgen v Corty, 232 NW. 
512, 181 Minn $849 


106. Lynch v. Shepherd, 2 Ey.Op. 
188. 


1l. Funn v. Mebrbach, 65 NYS 250, 
80 N Y.Civ.Proc. 242. 


12. Deere v. Hagle Mfg. Co., 68 N. 
W. 604, 49 Neb. 385. 
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except by showing collusion between the parties 18 


Waiver of other particular defects has been 
heretofore considered, and section 184 and the sec- 
tions following it should be consulted for cases, 
if any, on waiver of defects as to the matters speci- 
fied 1n such sections. 


§ 198. —— Amendments 


A voidable writ is amendable; a void writ [s not. 
Whether amerdment may cut off intermediate rights of 
third parties is a matter as to which the authorities are 
not In entire accord. 


In some states the statutes expressly provide for 
amendment of the writ, where legal grounds for the 
attachment existed at the time of its issue; and 
even in the absence of statutes expressly author- 
izing defects in form to be corrected the courts 
have been very liberal in granting applications to 
amend mere clerical errors and omissions,1‘ al- 
though where the writ is absolutely void, it cannot 
be the subject of amendment.15 


It has been held by a number of authorities that 
an amendment cannot be permitted to cut off 1n- 
termediate rights acquired by third persons,16 while 
other authorities hold that the same mght to amend 
exists against creditors attaching after the issue of 
a defective writ as against the original debtor.17 


The propriety of amendments to correct defects 
in respect of the particular matters of form and 


23. Parkman v. Crosbey, 16 Pick. 
(Mass) 297. 


14. Ga—Fime v. Frankel Clothing 
Co., 95 SH. 1017, 22 GaApp 404 

iowa.—Carson, Pirie, Scott & Co. v. 
Long, 257 N.W 815 

Mie-—Coombs v. Hogan, 95 A 612, 114 
Me. 128 

Mass.—Hastern Tire Co. v. Witter, 
188 NE 894, 281 Mass 628 

W.H.—Goudie v. American Moore Peg 
Co, 123 A. 349, 81 N.H 8&8 

N.Y.—N. V. Tonerde Meatschappij 
Voor Montaan-Chemie v. Great 
Lakes Coal & Coke Co, 276 N.YS 
895, 248 App.Div 640—Castriotis v. 
Guaranty Trust Co. of New York, 
200 N.Y.S. 58, 205 App Div ¢602— 
Ingalls v Nutter, 172 NYS 210. 

N.C—Temple v Eades Hay Co., 114 


N Y.8S. 210. 
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Code Clv.Proc § 728, by addition of 
an allegation that the removal was 
with intent to defraud creditors, to 
make it comply with § 641, and § 
636 subd 2—Ingalls v, Nutter, 173 


Misrecital of residence 

A writ of attachment m an ac- 
tion against the estate of decedent 
which named the executor as a resi- 
dent, when, in fact, he was a nonres- 
ident, may be corrected by amend- 
ment where it was served on the ex- 
ecutor’s resident egent—Coombs vy 
Hogan, 95 A. 512, 114 Me 128, 


Case retained to permit ameniment 
showing corporate character and 
perfecting of service 


€ CO.W.S8. 


requisites of the writ there considered has been 
taken up in §§ 185-195 supra. 


§ 199. Simultaneous Writs 


Simultaneous writs against defendant may be lfesued 
to attach his property in different counties, and it has 
been held that this may be done without additional aff. 
davits and undertakings 


When defendant has property 1n several counties 
separate writs may be issued simultaneously to each 
county,48 without additional affidavits and under- 


§ 200. Successive or Alias Writs 


a. In general 
b. Dissolution of first or succeeding writ 


a. In General 


Under some practice successive writs may Issue 
where the prior writ was ineffectual, without a new 
affidavit or bond, although under other practice Plaln- 
tiff's only remedy In such case ts an allas writ Issued on 
a new oath and bond; and still other authorities broadly 
deny the right to issue successive or alias write. It has 
also been held that separate writs may issue In the same 
sult rf based on different giounds, and that separate 
writs may Issue against different property of the same 
defendant separately sued by different plaintiffs. 


In some jurisdictions where the first writ fails 
through some defect, or where an insufficient 
amount of property is attached thereunder, suc- 
cessive writs may issue to the same or different 
counties?9 without filing a new affidavit or bond, 


16. Garvin v. Legery, 61 NH 153 
—€§ CJ p191 note 65 


17 Conn—Jobnson y., Huntington, 
18 Conn 47, 

Mass—Diettrich vy. 
Mass 8385. 

N Y—King v King, 68 App Div. 189, 
74NYS 119. 

6 CJ. p 191 note 56 


18 Ark—Read v. Kirkwood, 19 Ark. 
$32 

Cal—Martinovich v, Maraicano, 89 P. 
883, 150 Cal 597,119 AmSR 264. 

l1—Morris v. School Trustees, 16 
Ill 266. 

Mo—Carter v Arbuthnot, 62 Mo 682 
— Huxley v. Harrold, 62 Mo 6516. 

6 CJ p 191 note 57. 


Wolffzohn, 136 


SE 1638, 184 N.C 2389. 

Tex.—Robuck v. Rasmussen, (Civ. 
App ) 251 SW 1115 

Vt —Kittredge v. Fairbanks Co., 99 
A 1016, 091 Vt 174 

6 CJ. p 190 note 54 


Grounds of attachment 

A warrant of attachment for un- 
lawful removal of hay with intent 
to ship it out of the state without 
payment, bemg sufficient to show a 
Corver&0n and attempted removal 
tiulu the state, was amendable, under 


19 Martinovich v. Marasicano, 89 P. 
8383, 150 Cal 697,119 AmSR 254 


20. Iowa—Welch v Welch, 288 N. 
W 81, 212 Iowa 1245 

Ky ~—Savary v Taylor, 10 B Mon $34. 

La—Bass v Baskowitz, 129 So 201, 
170 La. 779. 

MMaas—Solovicos v MacLachla hn, 128 
N E. 592, 286 Mass 402 

Mo—First Nat Bank v Griffith, 182 
SW 805, 192 Mo App 448 

N ¥.—American Rattan & Reed Mfg. 
Co. v. Handel-Maatschappij Mo- 


15. Ga—Calinet v. Hare & Chase 


of Atlanta, 139 SH 115, 87 Ga App 
7. 


Tex—McDaniel v Cage & Crow, 
(Civ.App ) 201 SW. 1078. 
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provided the affidavit and bond supporting the first 
writ are not defective ;21 although it has also been 
held that, where the original citation and writ of 
attachment after defective service are returned to 
the clerk’s office and duly filed, they cannot again 
be issued and served, and that to correct the de- 
fect in service plaintiff's remedy is to apply to the 
court for an alias writ, which can issue only on 
making a new oath, securing a new order, and 
making a new bond;22 and there are authorities 
which have denied the right to issue alias or suc- 
cessive writs 28 


Where there is nothing to show that the first 
writ of attachment was defective, or that it did 
not establish or fix the lien, issuance of a second 
writ of attachment im the same suit against the 
same property does not render the first writ void 
so as to permit intervening rights °4 


The existence of an attachment on certain prop- 
erty in a suit brought by a creditor of the de- 
fendant is no bar to the mght of another creditor 
to institute an independent suit against the same 
defendant and have property attached under the 
writ issued therein which is not subject to the 
lien of the writ in the prior swt 25 


Seporate writs based on different grounds. It 
has been held that there may be in the same suit 
more than one affidavit and attachment based on 
different grounds.46 


Where, however, the original complaint or affi- 
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davit was against a number of defendants jointly, 
a separate attachment against one of the defend- 
ants on a separate affidavit for an attachment 
against such defendant, mtroducing a new and in- 
dependent cause of action agamst such defendant 
alone, on the individual debt of such defendant, 
with which the other defendants were not con- 
cerned, cannot be sustained, since the separate af- 
fidavit cannot be considered as an amendment nor 
as an addition to the original.#7 


Lost writ. While the loss of an original writ 
of attachment does not require that plaintiff should 
begin new proceedings, where he elects to do so 
rather than to have duplicates of the lost papers 
issued, he must be held to have abandoned the orig- 
inal proceedings and a second writ issued under 
such circumstances is invalid in the absence of a 
new affidavit, order, or bond.28 


b. Dissolution of First or Succeeding Writ 


After dissolution of the original writ on the merits, 
a second wri will not Issue on the same facts, although 
a second writ may be allowed on new grounds. A 
quashal of the original writ does not necessitate dissolu- 
tion of an alas writ and, after dissolution of an attach- 
ment for insufficient bond, the filing of a new bond may 
warrant the issuance of an alias. 


Where a writ of attachment has been dissolved 
by the court after a hearing on the merits of the 
application, an alias writ, based on substantially 
the same state of facts, whether applied for to the 
same or another court, will not be granted,?9 but 


raux & Co, 185 N.Y.S. 480, 194 
App Div 90 
Va—Kaylor vy Davy Pocahontas Coal 
Co, 87 SE 551, 118 Va 3869. 
6 CJ p 191 note 59 
After levy on property beyond juris- 
diction 
Where the first attachment was 
void because the property levied on 
was beyond the court's jurisdiction, 
@ second attachment could issue and 
hold the property when properly lev- 
1ed on and within the court's jurisdic- 
tion —Welch v. Welch, 288 NW. 81, 
213 Iowa 1246 


Frior attachment not entered in court 

A. preexisting attachment of land, 
made on a writ never entered in 
court, alihough undischarged on the 
record of the registry of deeds, was 
no bar to subsequent attachment and 
sale, through which the title of peti- 
tioner for registration of title to the 
land is derived—Solovicos v. Mac- 
Lachlan, 128 NE. 592, 286 Mass. 
402. 


21. Tmangle Radio Supply Co v De 
Forest Radio Telephones & Tele 
graph Co, 204 NYS 72, 208 App 
Div 614, reargument granted 204 
N.Y.S 964, 209 App Div. 819, and 


affirmed 205 NYS. 470, 210 App 
Div &7—American Rattan & Reed 
Mfg Co v Handel-Maatschappij 
Moraux & Co, 185 NYS 480, 194 
App Div 90—6 CJ. p 192 note 60 


Different counties 

4. second and successive warrant 
of attachment against debtor’s prop- 
erty in one county was properly 
granted on the same bond and com- 
Dlaint on which a@ previous warrant 
was granted against defendant’s 
property im another county —Trian- 
gle Radio Supply Co v. De Forest 
Radio Telephone & Telegraph Co., 
204 N Y.S. 72, 208 App Div 614, rear- 
gument granted 204 NYS 9654, 209 
App Div 819, and affirmed 205 NYS 
470, 210 App Div 87. 
ew order requisite 

After release of his attachment 
by his attorneys, plaintiff could take 
out a new attachment, and so use the 
affidavit a second time, but it would 
be under an independent order.— 
American Rattan & Reed Mfg Co. v. 
Handel-Maatschappij Moraux & Co, 
185 NYS 480, 194 App Div. 90. 


meviver after death of plaintif 
An alias, after the death of plain- 
tuff and reviver in the name of his 
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executor, does not require a& new 
bond —Rheubottom v Sadler, 19 Ark 
491. 


22. Pugh v. Flannery, 92 So. 699, 151 
La 1063—Hrwin v Commercial & 
R. Bank, 12 Rob (La.) 227. 


as. Pack v. American Trust, etc, 
Bank, 50 NE 326, 172 Ili 192— 
6 CJ. p 192 note 66 


4. Holford v Patterson, (Civ App ) 
240 SW 3841, affirmed 257 8 W. 218, 
113 Tex. 410 

85. Altschuler v Porter, 146 A 308, 
105 NJ.Law 6557, reversing 143 A 
788, 6 NJ Muse. 1049, which dis- 
missed certiorari granted in Alt- 
schuler v Owen, 136 A. 924, 5 NJ. 
Mise. 811, from 185 A. 823, 6 NJ. 
Misc. 46. 


26. Miller v. White, 388 SE 832, 46 
W Va. 67, 744 AmSR. 791—6 CJ p 
192 note 65 

27. Fair v Beal-Barrow Dry Goods 
Co, 230 S.W 28, 148 Ark 340 


28 Smith v Wilson, 128 So 682, 13 
La App 679, reversing 125 So $03, 
13 LaApp 487. 


29. NY—Schlemmer vy. Myerstein, 
19 How.Pr. 412. 
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a second writ may issue on an amended affidavit 
showing new or different grounds for attachment.20 


An alias writ will not be dissolved where the 
first writ was quashed for a mere irregularity, al- 
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though the second was issued on the same affidavit 
and bond,8! and, where an attachment 1s set aside 
for insufficiency of the bond, an alias writ may 1s- 
sue on the filing of a sufficient bond without the 
filing of a new petition or affidavit.52 


VL LEVY OF ATTACHMENT 


§ 201. Necessity 
There can be no attachment without a levy or Its 
equivalent 


A valid attachment requires an order thereof to 
be levied,83 and where no property of defendant 
in attachment 1s seized by direct levy or by garnish- 
ment issued on the attachment, there is no attach- 
ment.34 


§ 202. —— To Acquisition of Jurisdiction 

In the absence of personal service, levy or its equiva- 
lent 18 essential to jurisdiction of the court In an attach- 
ment proceeding. A simulated levy on property not 
claimed by defendant is ineffectual. 

In an attachment suit, where there is no personal 
service on defendant, a levy or its equivalent 1s 
essential to give the court jurisdiction to proceed 
to judgment,35 and a simulated levy on property to 
which defendant has no clam of mght will not 
have the effect of constructive notice to him so as 
to authorize the court to proceed to judgment.36 


§ 203. —— To Creation of Lien 
Levy is essential to acquisition of an attachment lien. 
In order that a creditor may acquire a len by 
virtue of his attachment, it 1s not alone sufficient 
that a writ of attachment has been regularly issued 
by a competent authority, or even placed in the 
hands of an officer, but there must be an actual and 
valid levy on the property of the debtor,37 and, 
until such levy has been made, the attachment cred- 
itor has no rights in his debtor’s property.®§ 


Pa.—Merritt v. Quigley, 1 Pa Dist. 


546—Clark Milling Co. v St Louis 


§ 204. Who May Levy, and Basis and Dura- 
tion of Authority 


a. In general 
b. Authority to levy 


a. In General 


The writ should be executed by a duly authorized 
officer, and service by an unauthorized officer is void. A 
private individual cannot levy an attachment. 

The writ must be executed by the executive offi- 
cer of the court, or of some court of similar juris- 
diction in another county or district, to whom it 
is directed, and whose duty it 1s to obey the man- 
date contained in the process,?9 and service of the 
writ by an officer not legally authorized 1s void 4° 


A private individual cannot make a levy under 
a writ of attachment. 


b. Authority to Levy 


The authority of the levying officer [s based on the 
writ, which should be in his possession at the time of 
levy. His authority to levy begins with delivery of the 
writ and ends with Its return, or airival of the return 
day. 

The authority of the levying officer is derived 
from, and dependent on, the execution and trans- 
mission to him of the writ of attachment,42 and 
he must be prepared, 1£ his right is challenged, to 
produce his authority. If he cannot do so, he 1s a 
trespasser and may be resisted as such.48 It would 
seem, however, that the officer need not actually 
have the writ in his possession at the time of lIevy- 


authomzed by the statute has atu- 


505—-National Bank of Republic v. 
Tasker, 1 Pa.Co. 178. 

6 CJ. p 192 note 61 

30. Bingham v. KEeylor, 64 P 943, 
£5 Wash. 156. 

Si. Ballard v. Great Western Min, 
etc, Co, 19 SH 610, 39 WVa 
$9i—6 C.J. p 192 note 68. 

32. La.Harrison v. Poole, 4 Rob 
198. 

Tex—Panhandle Nat Bank vy. Stull, 
19 SW. 479, 84 Tex 339 

33. Bolling v. Pikeville Nat. Bank, 
280 S.W 1080, 218 Ky. 317. 

24. Massachusetts Bonding & Insur- 
ance Co v. U S Conservation Co., 
122 SE. 728, 81 Ga App. 716. 

35. Ga.—Nix v. Citizens’ Bank of 
Moultrie, 180 SH. 597, 84 Ga App. 


Southwestern Ry Co, 137 SE 783, 
83 Ga App 660 
Dil—Haller v Rieth, 247 DlApp 541. 
6 CJ. p 218 note 41 


36 Grier v. Campbell, 21 Ala. 837. 


37. Ky—Glass v. Alcorn, 70 S.W. 
(24) 964, 254 Ky 16—Bolling v. 
Pikeville Nat. Bank, 280 SW 1090, 
218 Ky 817. 

N D.—Zimmerman v. Boynton, 229 N. 
W. 3, 59 ND 112. 

6 CJ. p 213 note 43. 


38% Bolling v. Pikeville Nat. Bank, 
280 SW. 1090, 218 Ky. 317—6 CJ. 
Pp 218 note 44. 


S9. Pickett v. Richardson, 188 So. 
74, 228 Ala. 6883—6 CJ. p 214 
note 45 


“Only a bonded executive officer as 
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thority to discharge the extraordi- 
natv duty of levying an attachment ” 
—Pickett v Richardson, 138 So 274, 
275, 223 Ala, 688. 


40. NH—Carroll County Bank v. 
Goodall, 41 NH 81 

N J—Weingardt v Dillings, 20 A 
59, 51 NJ Law 354 


41. Marr v Cook, 111 NW. 116, 147 
Mich 425 


42. Conn—wWeales v. Clark, 43 Conn. 
183 

N ¥—Kelly v. 
128 

Tex—Taylor v. Evans, (Civ.App.) 29 
SW 172 

6 C.J. p 216 note 69. 


43. Wales v. Clark, 43 Conn. 183~ 
6 CJ p 216 note 70. 


Breusing, 33 Barb. 


7 C.d.8. 


ing, but that it will be sufficient 1f he has it with- 
in his control.*4 


Duration of authority. The authority of the of- 
ficer to whom the writ of attachment has been de- 
livered to levy continues from his actual receipt of 
the writ*5 until the return day, or unt! he has 
actually returned :t 6 


§ 205. —— Particular Officers 


a. Sheriffs and their deputies 

b. Constables and their deputies 

ce. Coroners 

d. Town or city marshals 

e. Elisors 

f. Indifferent persons specially deputed 


a. Sheriffs and Their Deputies 


The sheriff or his deputy may generally levy an at- 
tachment, although he may be restricted to property 
within his own county, and has been denied the right to 
levy a writ directed to a constable. 

Attachments may usually be levied by the sheriff 
of a county,47 and im certain cases, as where the 
attachment is for more than a certain amount or 
returnable to certain courts, only the sheriff or his 
deputy is authorized to levy.48 The power of a 
sheriff to levy an attachment may also be exer- 
cised by a properly appointed and authorized deputy 
of such shenff,#® although it has been held that 
a sheriff cannot ratify the illegal act of one as- 
suming to act as his deputy and making a levy 
in his name without his authority.59 


A writ directed to a constable cannot lawfully 
be levied by the sheriff,51 unless the statute author- 
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Territorial restrictions. It has been held that a 
sheriff may not levy under an attachment on per- 
sonal property outside of his own county,5% al- 
though where a county is divided into different 
districts, a writ addressed to the sheriff of the coun- 
ty and sued out in one district may properly be 
executed in a different district of such county.5¢ 


b. Constables and Their Deputies 


The right of constables to levy attachments fs, or- 
dinarily, restricted to those returnable to particular 
courts or involving claims of limited amounts. A special 
or deputy constable may or may not be authorized to levy 
in accordance with applicable statutory provisions. 

Attachments may in certain cases be levied by a 
constable 55 but, as a rule, their power in this 
respect 1s confined to attachments issuing from, 
and returnable to, certain courts,56 and to attach- 
ments for sums not exceeding a certain amount 
fixed by statute,57 and a levy by a constable in a 
case to which his power does not extend 1s void.58 


A deputy constable may, it has been held, execute 
a domestic attachment, although it is directed to 
the constable,5® although it has been held that code 
provisions authorizing an attachment in certain cas- 
es by a constable, refer only to a regular constable 
and not to a special or unbonded deputy constable. 60 


c. Coroners 


The coroner may serve an attachment In an action 
wherein the sneriff is defendant. 

In some jurisdictions it 18 expressly provided by 
statute that, in actions where the sheriff 1s defend- 
ant, the service of the attachment shall be made by 
a coroner, and service in such case by the sheriff's 


ized him to execute such process.52 


> 


#4. Tex—Taylor v Evans, 
App) 29 SW 172 

Vt—Barney v. Rockwell, 15 A 168, 
60 Vt 444 

6 CJ p 216 note 71. 

45. Wales v Clark, 43 Conn. 188. 

#6. Ind—wWill v. Whitney, 15 Ind 
194 

Iowa —Westphal v Sherwood, 28 N 
W 640, 69 Iowa 364—Courtmey v 
Carr, 6 Iowa 288 

6 CJ p 216 note 78 


47. Bain v Mitchell, 2 So 706, 88 
Ala 304—6 CJ p 214 note 48 


48 Brinsfield v. Austin, 89 Ala. 227 
—€ CJ p 214 note 49 


48. Miller v McMullan, 4 Ala. 527 
—§ CJ p 214 note 50 


50. Perkins v Reed, 14 Ala. 536. 


51L. Porter v. Stapp, 6 Colo. 32—6 
CJ p 214 note 52. 


52. Bain v Mitchell, 2 So. 706, 82 
Ala 304—6 CJ. p 214 note 63. 


deputy 1s unauthorized and defective.61 


(Civ 186. Whitworth v Wing, 118 SE 177, | 87. 


125 SC. 146—6 CJ p 214 note 48 
[b] 
Automobile 
In an action for injuries from an 
automobile collision, under Code Civ 
Proce (1912) § 288, providing that the 
warrant shall be directed to a sher- 
iff or constable of any county in 
which defendant’s property may be, 
the sheriff 1o whom the writ was ls- 
sued could not attach the automobile 
of defendant in a county other than 
his own—wWhitworth v. Wing, 118 
SH 177, 1268 8C 146 
564 Pleak v. Marks & Shields, 152 
NW. 68, 171 Iowa 651 
53. Lawrence v Featherston, 18 
Miss. 345—6 CJ p 214 note 54 
56. Ala—Langdon v MRasford, 20 


194 

N C—Carson v. Woodrow, 
996, 160 NC 143 

6 C.J. p 215 note 55. 


389 


Brinsfield v. Austin, 39 Ala 227 
—Martin v. Dollar, 82 Ala. 422— 
6 CJ. p 215 note 56 


8&8 Tucker v Quick, 94 So 275, 18 
Alea App 663, certioram denied Hx 
parte Tucker, 94 So 276, 208 Ala 
428—6 C J. p 215 note 57. 


59. McCormick y Muller, 8 Penr. & 
W.(Pa) 2380. 


60. Pickett v. Richardson, 138 So 
274, 228 Ala 688—Tucker v Quick, 
94 So 275, 18 Ala App 6638, certio- 
rari denied Hx parte Tucker, 94 So. 
276, 208 Ala 428—6 CJ. p 215 note 
58 [a] 


61. Iil.—Beach v. Schmultz, 20 IL. 
186. 


Ala. 582—Pearce v Renfroe, 68 Ga aa —MoLeod v. Harper, 43 Miss, 
4 
15 SH |NH—Ingraham v. Olcock, 14 NH. 


248 
6 C.J p 215 note 59. 


§ 205 
d. Town or City Marshals 


Under statute a town or city marshal may be au- 
thorized to levy an attachment on property within his 
own county; although he may not do so in the absence 
of statutory or special authority. 


Under some statutes a town or city marshal 1s 
authorized to levy an attachment, although his right 
to levy on goods outside his own county has been 
denied.62 \here, however, the statute does not 
confer power to levy an attachment upon that offi- 
cer, a levy by him creates no lien, unless he 1s 
specially appointed for that purpose 6 


6. Hlisors 


An elisor or special officer appointed by the court 
may serve the writ where there is no sheriff nor coroner 
in the county, or where the attachment is against the 
sheriff himself. 


In case there should be neither a sheriff nor a 
coroner in the county, a writ of attachment may 
be served by an elisor or elizor, or special officer 
appointed by the court,®4 and an elisor may be ap- 
pointed to serve an attachment against the sheriff.65 


f. Indifferent Persons Specially Deputed 


Under some practice an Indifferent person appointed 
by magistrate may levy an attachment. While having 
the powers of a sheriff In such respect, he should show 
his authority on demand. 


In some states it 1s held that a magistrate may 
appoint an indifferent person to levy an attach- 
ment.66 A person so appointed has all the powers 
of a sheriff in the premises, but must show his 
authority to act, 1f questioned.6? 


§ 206. —— Disqualification by Interest 


Interest disqualifies an officer from levying an attach- 
ment. 


Where an officer is interested 1n a case, he is 
disqualified from levying an attachment therein,®8 
and this disqualification extends to a deputy sheriff, 
both in cases where his principal 1s interested and 
in cases where he 1s individually interested 69 
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§ 207. Duty to Levy 


An officer, or one becoming an officer pro hac vice, Is 
under a duty to levy under a writ of attachment placed 


In his hands. 

It 1s the duty of the officer, after the wrt has 
been placed in his hands for execution, to proceed 
thereunder and complete its execution with all rea- 
sonable diligence and dispatch,79 without inquiring 
into the regularity of the proceeding whereon the 
writ 1s grounded 71 


Officer pro hac wce. A private person duly au- 
thorized to serve an attachment, and who accepts 
the authorization and writ, becomes an officer pro 
hac vice under a duty to levy the attachment with- 
out further specific mstruction to do so.74 


§ 208. —— On Property Subsequently Ac- 
quired or Discovered 

The officer is under a duty to levy on property of 
the defendant acquired or discovered subsequently to the 
issuance of the writ and before the return thereof. 

Although defendant may have had no property at 
one time, yet 1f he has acquired property subse- 
quently and before the return of the writ, or if 
further search develops property belonging to him, 
it 18 the duty of the officer to attach the same.78 


§ 209. ——— Where Bond Given to Prevent 
Levy 
Where authorized by statute or otherwise, the officer 
may accept defendant’s bond in lieu of levying the at- 
tachment. 

In some states 1t is expressly provided by statute 
that the officer 1s not bound to levy the attachment 
where defendant gives a proper undertaking, but 
may instead take such undertaking,’4 and in others 
the practice of giving a release bond to prevent an 
actual levy exists, although not expressly authorized 
by statute.75 


@@ Tausend v Handlear, 68 NYS ,@7. NJ—Morrel v Gardner, 20 NJ. | Tex—Rice v. Miller, 8 SW. 317, 70 


77, 88 Misc 687, 31 N Y Civ Proc 
170—6 CJ p 215 note 60 

63%. Citizens Sav Bank v Muller, 6 
Ky L. 510—6 CJ. p 215 notes 61, 


Law 673. 
46 AmD 145. 


63. Misse—Dyson v Baker, 64 Miss 


Tex 613, 8 AmSR 6930. 


Vt—Burton v Wilkinson, 18 Vt 186,/6 CJ. p 216 note 76 


Flinn v. St John, 61 Vt. 334 


62 24—McLeod v. Harper, 48 Miss |7% Iowa—Courtney v Carr, 6 Iowa 


64. McFarland v Tunnel, 51 Mo. 8384 42. 
—§ CJ p 215 note 68 

65. Anonymous, 23 Wend (NY) 108 

Residence of eliszor 69. 
“Tt 18 not necessary that the eli-| 24 

zor should be a resident of the same 

county with the officer in default"— 

Anonymous, 28 Wend (N Y) 102 

ee. Conn—Carter v Clark, 28 Conn 


Vt. 676 
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Vt—Kelly v. Paris, 10 Vt. 261, 83 6 CJ p 216 note 75 
Am D. 199. 71. 


& C.J. p 215 note 64, 


Vt—EHivarts vw Georgia, 18 Vt. 15. 
6 CJ. p 216 note 66 


Miss —Dyson v. Baker, 54 Miss 
Vt—Clark v Patterson, 5 A 564, 58 


6 CJ p 216 note 67 


70. Kennedy v Brent, (CCDC) 6 
Cranch (0S) 187, 3 LEd 194— 


Tenn—Stevenson v Mclean, 5 
Etumphr. 332, 42 AmD., 484, 


238. 

Kan—Dolan v Wilkerson, 48 P. 33, 
57 Kan 758 

6 CJ p 217 note 77. 


74 Ayres v Burr, 64 P. 120, 132 
Cal. 125—6 CJ p 217 note 78 


= Ky —Cook v. Boyd, 16 B Mon. 

56. 

Mass—O Sheldon Co v Cooke, 59 
NH 177, 177 Masa. 441. 

ae —Hartwell v Smith, 15 Ohio St. 
00. 

6 CJ. p 217 note 79. 
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§ 210. Time of Levy 


a. In general 

b. Seizure before issuance of writ or 
service of summons 

c. When property pursued into another 
county 


a. In General 


An officer proceeding with due diligence may levy an 
attachment at any time within the period piescribed by 
law, although not after the return date nor after judg- 
ment. 

In the absence of instructions for an smmediate 
levy the officer has the right to make the same at 
any time within the period prescribed by law 76 
He must, however, act with reasonable diligence in 
making the levy,’7 and it must be made before ex- 
piration of the time for the return of the writ,78 
and before judgment has been entered.79 


b. Seizure before Issuance of Writ or Service of 
Summons 


A levy is premature and void [f made before Issuance 
of the writ. Ordinarily the levy may precede service of 
the summons, although the contrary has been held where 
the defendant was a nonresident. 


A levy may not be made under an attachment 
before the writ has been executed and issued.®0 


The seizure of property on an attachment writ 
may, it has been held, be made before the service 
of the summons,8! the same being so far in the 
mature of a proceeding in rem as to be a basis 
of a subsequent service by publication upon a non- 
resident.22 It has also been held, however, in the 
absence of a statute conferring jurisdiction upon 
the particular court to attach the property of a 
nonresident, that if defendant 1s a nonresident, and 
has not been served with a summons at the ime 
of a levy upon the property, the court at that time 
has no jurisdiction either of the subject matter 
or of the person of defendant, the writ of attach- 


76. Tucker v. Bradley, 15 Conn 46 


ATTACHMENT 


must be dismissed, since court has 


§ 212 


ment has no validity, and the levy under it is wholly 
void and unauthorized.88 


c. When Property Pursued irto Another Courty 


An officer pursuing property Into another county 
under statutory authorization must levy his attachment 
thereon within the period prescribed. 

Where the officer is authorized by statute to pur- 
Sue and attach property in an adjoiming county 
within a certain time after its removal the levy 
must be made within the specified time therefor. 


§ 211. Order of Levy 


The officer should serve or levy writs in the order 
of their delivery to him. 

Where several writs against the same defendant 
are placed mm an officer's hands, it 1s his duty to 
serve or levy them in the order in which they were 
delivered to him for that purpose,®5 and in the 
absence of any showing to the contrary it will be 
presumed that the sheriff levied first those attach- 
ments which came into his hands first 86 


§ 212. Rights and Powers of Levying Officer 
a. To seize and hold property 
b. To pursue property 


a. To Seize and Hold Property 


The levying officer may seize and hold the goods 
pending inventory and appraisal, but should do no more 
than safely keep them subject to Judicial direction. The 
officer need not levy on personality before seizing realty. 

An officer having an attachment 1n his hands has 
the mght to seize the goods of the debtor and hold 
them until an inventory and appraisal can be made 
according to law;8? but beyond this he has no 
power to do any other act in relation to the goods 
seized than simply to keep them safely, subject 
to the direction of the judge granting the process.88 
The officer 1s not required to levy first on personal 
property before seizing realty.89 


PrNS (NY) 895, following Gould 


—€ CJ p 217 notes 80, 81. 


77. Cal—wWhitney v. Butterfield, 13 
Cal 385, 78 AmD 64 

Conn—Tucker v. Bradley, 15 Conn 
46. 

6 CJ. p 217 note 82 

78. Ga—Family Finance Co. v. 
Downing (App) 181 SE 492— 
Hendricks v. Georgia Fertilizer Co., 
149 SH. 711, 40 GaApp 427. 

Tex—Rone v. Marti, (Civ App.) 244 
S.W. 639. 

6 CJ. p 217 note 83. 


Amendment to permit return at later 
term denied 
Attachment not levied before re- 
turn term cannot be amended and 
made returnable to another term, but 


no jurisdiction unless attachment is 

levied before return term—Family 

Finance Co v. Downing, (Ga.App ) 

181 SH 492 

79. McCarthy v. Culkin, 172 N.E. 
624, 264 NY. 328, reversing 239 N 
YS 791, 228 App Div 690, dismiss- 
al of appeal denied 178 NE. 860, 
254 NY 547—6 CJ p 217 note 84 


80. Hardwick v. Page, 117 SE 204, 
124 SC 111 


Sl. Bell v Olmsted, 18 Wis. 69—6 
CJ. p 217 note 87. 


82. Maguire v. Bolen, 68 NW. 408, 
94 Wis 48 

83. Zerega v EBenoist, 30 N Y Super. 
199—-Woodward v Stearns, 10 Abb. 
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v. Bryan, 16 NY Super 626—6 C 
J. p 217 note 89 

8 Budd v. Durall, 86 Iowa 315— 
6 CJ. p 218 note 90. 

85. Richards v Schreiber, etc, Co, 
67 NW 669, 98 Iowa 482—6 CJ. p 
218 note 92. 


86. Phelps v Ratcliffe, 3 Bush (Ky ) 
834 

87. Bonnell v. Dunn, 29 NJ Law 4365. 

so. Hergman v. Dettlebach, 11 How. 
Pr. (N Xs) 46. 

8s. UsS—Samuels v. Revier, (Tex ) 
92 F 199, 34 CCA. 294 

Tex —Woldert v. Nedderhut Packing 
Provision Co, 46 S.W. 378, 18 Tex. 
Cav App 602. 


§ 212 
b. To Pursue Property 


Under statutory permission a levying officer may pur- 
sue personality Into another county and attach it there. 
It is sometimes expressly provided by statute 
that an officer to whom a wnt of attachment 1s 
directed may, if a defendant 1s in the act of remov- 
ing any personal property, pursue and take the 
same in any county in the state and return it to the 
county from which the writ issued.9° 


§ 213. —— To What Property Levy Con- 
fined in General 


a. Property of defendant generally 
b Commuingled goods 
c. Goods in possession of third person 


a. Property of Defendant Generally 


Under a writ of attachment the levying officer may 
selze only the property of the defendant. 

A writ of attachment gives no authority to the 
levying officer to seize or detain goods other than 
the goods of defendant! Accordingly, the off- 
cer 1s not bound to levy upon property unless he 
has probable and reasonable cause to believe that 
the same belongs to defendant,92 must determine 
at his peril what property 1s that of defendant,9% 
and may, where he has any reason to doubt that 
the goods belong to the debtor, insist that the cred- 
itor point out property belonging to the debtor and 
indemnify him against habihty.94 


b. Commingled Goods 


The levying officer should try to distinguish the de- 
fendant’s goods from others with which they are com- 
mingled, but if unable to do so may retain the whole 
pending a third person’s identification of goods owned 
by him. 


Where the goods of defendant and those of a 
stranger are commingled it 1s the duty of the 
officer, if possible, to distinguish them before at- 
taching,®5 and not attach the whole of them with- 
out making the inquiry.9° If, however, the officer 
after making reasonable inquiry is unable to dis- 


90. House v Hamilton, 43 TL 185 
— § C.J p 220 note 28 


gl. Overby v. McGee, 15 Ark 459, 
68 AmD. 49—6 CJ. p 218 note 98. 


92. Iowa—Wadsworth v. Walliker, 
2 NW. 420, 51 Iowa 605 

Me—Bradford v. McLellan, 23 Me. 
303. o4 


Tex—Dewitt v Oppenheimer, 51 Tex. 
103. 


Vt—Hull v. Pratt, 29 Vt. 119. H. 466. 
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87. Robinson v. Holt, 39 NH 557, 76 
Am D. 288—Wiulson v. Lane, 33 N. 
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tinguish the goods, he may retain the whole until 
the owner identifies and points out the articles be- 
longing to him 97 


c. Goods in Possession of Third Person 


An officer should investigate the ownership of prop- 
erty In possession of a third person before attaching it as 
that of the defendant. 


Possession of personal property being presump- 
tive evidence of title, the Jaw makes no presump- 
tion mn the officer’s favor where he makes a levy 
upon property in the actual possession of a stran- 
ger to the suit under a writ running solely against 
defendant therein.98 The officer 1s bound to take 
notice of the fact that the property 1s not in pos- 
session of the debtor, and to inquire of those in 
whose possession he finds the property for whom 
they hold :t,99 and both he and the creditor are 
affected by any knowledge that would be gained by 
such inquiry. 


§ 214. —— Effect of Specific Directions to 
Officer 


a From creditor 
b From debtor 


a. From Oreditor 


An officer should follow the creditor’s lawful direc- 
tions respecting attachment, although such directions do 
not restrict his legal authority to attach sufficient prop- 
erty to secure the demand. 


An officer receiving specific directions from the 
attaching creditor as to the attachment of property 
1s bound to follow such directions 1f he can law- 
fully do so,? and a creditor, after suing out a writ 
of attachment, has the right to have the writ levied 
upon such property as he may specifically designate, 
and no other, although the writ may instruct the 
officer to seize and take into his possession all the 
property of defendant found in the officer’s juris- 
diction ® But, while special directions may justify 
the officer for not going beyond them,‘ it has been 
held that such directions do not deprive him of the 
legal authority to obey the gencral command to 
attach sufficient to secure the demand, if he has 


94 Bond v. Ward, 7 Mass. 123, §|99. Ross v Draper, 55 Vt. 404, 45 
AmD 28—68 CJ p 218 note 1. 
95. Cal—Susskind v. Hall, 
828, 5 Cal Unrep Cas 3804 
Mass —Carlton v. Davis, 8 Allen 94 
N H—Moore v Bowman, 47 NH 494 
—Wilson v. Lane, 33 NH 466 


96. Carlton v. Davis, § Allen (Mass.) |2 Lovell v. Sabin, 15 N.H. 29—6 


AmR 624—Whitcomb v. Wood- 
worth, 54 Vt 6544—Flanagan v. 
Wood, 83 Vt. 332. 


i. Ross v. Draper, 55 Vt. 404, 45 Am. 
624. 


44 P. 


CJ. p 219 note 10 


3 Curry v Equitable Surety Co., 148 
P. 914, 27 Colo App. 175. 


96. State v. Hope, 88 Mo, 480—6 C.J. |4& Turner v. Austin, 16 Mass. 181— 


392 


83% State v. Koontz, 88 Mo. 323, Pp 219 note 6. 


v. Austin, 15 Mass. 1383. 


7 CJ.S. 


opportunity so to do and chooses to avail himself 
thereof.5 


b. From Debtor 


According to some authorities the debtor has the 
personal right to select the property to be attached 

In some jurisdictions the debtor may point out 
property to be seized under attachment, but this 
right is personal to him, and no complaint in that 
particular can be made by plaintiff.6 Under the 
procedure in other states it 1s not necessary for 
the officer to call on defendant or his agent to 
point out the property to be levied on.7 


§ 215. —— Use of Force Generally 


The officer may use necessary force to levy an at- 
tachment. 
In levying an attachment the officer has the right 
to use such force as may be necessary to the per- 
formance of his duty under the law. 


§ 216. —— Breaking or Entering Buildings 
and Opening Receptacles 


a. Breaking or entering buildings 
b Opening receptacles 


a. Breaking or Entering Buldings 


The officer may not break Into a dwelling, or build- 
ings physically connected therewith, to attach property 
therein, although he may enter peaceably for such pur- 
pose; and in the case of other structures a forcible en- 
trance may be lawful. The officer may retain possession 
of premises long enough to inventory and remove at- 
tached goods. 


As a rule an officer may not break the outer 
door of a dwelling house for the purpose of levy- 
ing an attachment, but, 1f the entry 1s made with- 
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out force, peaceably, and permissively, he may pro- 
ceed to levy upon goods within the house 1° 
Where, however, goods are within a store, ware- 
house, or any building other than a dwelling house, 
it would seem that the officer may, if necessary, 
make a forcible entrance in order to levy the writ 
after admission has been demanded and refused,1* 
although a shed and barn attached to dwelling 
house have been held part thereof as bearing on 
the right of entering for attachment.?4 


Possession of premises. An officer levying upon 
personal property has the right to the temporary 
possession of the premises long enough for him, 
with reasonable diligence, to inventory and remove 
for storage the property levied upon,J® and may, 
without liability to the debtor, have possession a 
reasonable time for packing and removing the 
goods.14 


b. Opening Receptacles 


Ordinarily an officer may break Into a box or safe 
to attach the defendant’s property, although he has been 
denied the right to open a safe deposit box rented Joint- 
ly to the defendant and a third person, or to open pack- 
ages of goods for inspection and appraisal. 

As an incident cf the officer’s power and duty to 
take actual possession of tangible property, it has 
been held that he has the right to open boxes, 
safes. etc, containing property of defendant for 
the purpose of attaching such property,!5 or of 
making an inventory thereof.16 


But an officer has been held to have no author- 
ity to open packages of goods for inspection and 
appraisal,17 nor to break into a safe deposit box 
leased jointly to defendant and a third person.18 


& Conn—Welton v Scott, 4 Conn 
537. 

Mass—Turner v. Austin, 16 Mass 
181 

6 CJ p 219 note 12 


@ Hoy v. EHaton, 


7 US—Samuels v_ Revier, 
92 F. 199, 34 CCA 394 

Tex —Woldert v. Nedderhut Packing 
Provision Co, 46 SW. 378, 18 Tex 
Civ App 602 

6 C.J p 219 note 14 

& Burton v Wilkinson, 18 Vt 186, 
46 AmD. 145—6 CJ p 219 note 
15 

® Dupont v. Moore, 166 A 417, 86 
NH 254—6 CJ p 219 note 16 

10. Himmelbauer vy Union Bank & 
Trust Co, 220 P 84, 68 Mont. 34— 
6 CJ p 219 note 17. 


il. Clark v Wilson, 14 
6 CJ p 219 note 18 


12 Frothingham v. Maxim, 141 A. 
99, 127 Me. 58. 


26 LaAnn. 169. 
(Tex ) 


RL 1i— 


1% In re Bradley, (DC Ala) 225 ¥. 
807 


14 Ramsey v Burns, 69 P. 711, 27 
Mont 154-6 CJ p 3219 note 19. 


18. Carples v Cumberland Coal & 
Iron Co, 148 NH 186, 240 N.Y 187, 
affirming 207 NYS 624, 212 App. 
Div 150—6 CJ p 220 note 20 


Safe deposit box 

(1) A sheriff may be authorized, in 
aid of attachment, to open a safe 
deposit box rented to a debtor, by 
a safe deposit company, as the debtor 
cannot be allowed to defeat creditors 
by merely placing securities in a safe 
deposit box, the safe deposit box 
company being protected as against 
defendant by court order and levy of 
the sheriff thereon —Carples v Cum- 
berland Coal & Iron Co, 148 NBD 186, 
240 NY 187, affirming 207 N Y 8. 624, 
212 App Div 1650 


(2) But 1t has been held that the 
court has no authority, where a 
wariant of attachment has been is- 
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sued, to direct a sheriff to break open 
a safe deposit box in national bank 
held m defendant’s name, and take 
possession of the contents —Stehl 
Silks Corporation v Diamond, 204 N. 
YS 6542, 1232 Mise 666 


16. Tillinghast v Johnson, 82 A. 
788, 84 RI 136, 41 LRA(NS) 
764, Ann Cas i1914A 960 


17. Gaskill v. Glass, 1 B Mon (Ky.) 
262 


1& Horace Holding Co. v Clements, 

215 N.Y S. 169, 127 Mise 83 
Mot shown to conta property of 

defendant 

In a case distinguishing Carples v. 
Cumberland Coal & Iron Co, 148 N. 
H 185, 240 NY. 187, affirming 207 
NYS 624, 212 AppDiv 1650, it has 
been held that a sheriff may not be 
ordered to break into a safe-deposit 
box leased jointly to defendant and 
another, 1n the absence of a showing 
that 1t contains defendant’s property, 
on affirmative oath of colessee that 


§ 217 
§ 217. Manner of Levy in General 


The manner of levy should be such as to place the 
peoperty beyond the control of the attachment debtor. 
The essential reqwrement of a levy 1s that the 
acts of the attaching officer be such as to put the 
property out of the control of the attachment 
debtor.19 


§ 218. —— Compliance with Statutory Re- 
quirements 
The levying officer should comply with statutory re- 
quirements strictly, according to some authorities, or 
merely in substance according to others, stricter compli- 
ance being required where the rights of third persons are 
involved. 

The proceeding by attachment being in deroga- 
tion of the common-law, the officer must comply 
with the statutes in making the levy 29 It has been 
held that substantial compliance 1s sufficient,*? al- 
though other authorities are to the effect that spe- 
cial statutory provisions respecting the manner in 
which attachment shall be levied must be strictly 
pursued, and that a departure therefrom will render 
the levy void 72 
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of defendant in the writ, but against third persons, 
greater strictness 1s required than 1f the rights of 
defendant were alone concerned,*® although a levy 
insufficient against other persons may be sufficient 
to vest the officer with a special property as against 
a mere trespasser 24 


In some jurisdictions it has been held that an 
attachment may be levied on the visible, tangible 
effects of a defendant in his actual or constructive 
possession, as an execution 1s levied,*5 and with 
like effect.26 


Ceritficate of depossttory as to defendant's inter- 
est in attached property. Statutes to the effect 
that one holding property belonging to a defendant 
must on his demand furnish to an attaching officer 
a certificate of defendant’s interest therein are for 
the protection of such officer, who may waive the 
requirement,*’ and such statutory directions are 
not mandatory in the sense that compliance there- 
with 1s essential to a valid levy.28 In other words, 
the levy or attachment 1s complete when service 18 
effecled on the bank or other deposilory, and the 
validity of the attachment may not be successfully 
attacked because the depository did not return a 


Where the levy is asserted not against the nghts 


it contains no such property.—Horace 
Holding Co v Clements, 215 NY 8. 
169, 127 Mise 838. 


19. Hart v. Oliver Farm Equipment 
Sales Co., 21 P.(2d) 96, 37 NM. 267, 
87 ALR. 962 


90. Ala—Berry vV. 
906, 207 Ala 318 

Conn ——Safford v. Morris Metal Prod- 
ucts Co, 12% A. 885, 99 Conn 8732 
—Munger v. Doolan, 56 A 169, 75 
Conn. 656. 

Iowa —Firsat Nat. Bank v Kindwall, 
206 NW. 241, 201 Iowa &2 

N H—Dupont v. Moore, 166 A 417, 
86 NH 264 

Ohio—L L. Le Veque Co. v. Roas, 
31 Ohio NP (NS) 186. 

Pa —Mehalick v. Tomshe, 28 Pa Dist. 
874 

Vt—Cuthbertson v. Ritchie, 130 A. 
766, 99 Vt 50 

6 CJ. p 220 note 24, 


Levy or attachment held valid 

A. proper entry in the encumbrance 
book in the office of the clerk of the 
county, pursuant to Code (1807) § 
3899, relating to attachments on real- 
ty, construed in connection with § 
3928, relating to instructions to the 
sheriff as to formal requisites of his 
return, is a good levy, notwithstand- 
ing the written return on the writ 1s 
not made until a subsequent date — 
Firat Nat Bank v. EKindwall, 306 N 
W. 341, 201 Iowa 82—8 CJ. p 220 
note 24 [b}. 


Stewart, 92 So. 


Gevies held insufficient 

Attachment by actual or construc- 
live possession is essential, followed 
by serving a copy of the writ with a 
return of the attachment indorsed 
as the atatute prescribes on the town 


or city clerk, and an attachment fa1l- } 


ing to comply with the foregoing 
statutory requirements is vo1d —Du- 
pont v Moore, 166 A 417,86 NH 3654 
—6 CJ p 220 note 24 [c] 


Goss of wrt 

Loss of original wmt of attach- 
ment does not absolve plaintiff from 
serving, entering, and docketing writ 
within the time required by statute, 
but he must proceed by copy under 
other statutory provisions, by enter- 
ing and docketing copy, or taking 
steps towards such end, within the 
time for entering and docketing the 
original, failing in which action 1s 
not pending in court at the time of 
motion for filing of and proceedings 
on cerufied copy—Cuthberison v 
Ritchie, 180 A. 756, 99 Vt 650 


Statutory requirements enumerated 
Under GenS8t (1918) § 5862, the 
prerequisites of a valid attachment 
are First, a valid seizure of the 
property, second, due service on de- 
fendant of a copy of the process with 
@ description of the property attach- 
ed in the officer's certificate, third. 
@ return of the process to the court 
with a like description of the prop- 
erty attached in the return as certi- 
fied —Safford v. Morris Metal Prod- 
ucts Co, 121 A. 885, 99 Conn. 872, 
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certificate to the officer.29 


Zl. Cord v Newlin, 59 A 23, 71 N. 
JLaw 438—6 CJ p 221 note 26. 


2a. Neb—Ames v Parrott, 86 NW. 
508, 61 Neb 847, 87 AmSR 63 

ND--Ireland v Adair, 94 NW. 766, 
12 ND 29, 108 AmSR 661 


23. Russell v Major, 39 Mo App. 
167—6 CJ p 221 note 28. 


24 Miller v. Fay, 40 Wis 633 


26. Ohio—Gaies v Pennsylvania 
Land, etc, Co, 9 Ohio Cir Ct. 378, 
6 Ohio CirDec 163 

Tex —Woldert v. Nedderhut Packing 
Provision Co, 46 SW 378, 18 Tex 
Civ App 602. 

Va—Dorrier v. Masters, 3 SE. 927, 
88 Va 459 

6 CJ. p 221 note 26 


26. US—Starr v. Taylor, (CC.Ind ¥ 
22 ¥ Cas No 18,819, 3 McLean 542 

Mich—Drs K & K U S Medical, 
etc, Assoc v Post, etc, Job Print- 
ing Co, 25 NW. 477, 68 Mich. 487 

rire — Shorten v. Drake, 38 Ohio St. 
76. 

ap —Parker v. Freeman, 2 Tenn Ch 
61 


27. Prahl Const Corporation v Jeffs, 
215 NYS 96, 126 Mise. 802. 


28. Prahl Const. Corporation v Jeffs, 
supra. 


29. Korytkowski v. Greniewicki, 221 
NYS. 119, 220 App Div. 337—Me- 
Carthy v. Farley, 267 N.Y.S 1733, 
149 Misc 360. 


t C.J.S. 


Under statutory provisions for examination of a 
depository who fails to furnish the required cert:fi- 
cate, or is shown to have furnished a certificate 
failing to set forth all the property of the attach- 
ment defendant in his hands, the examination is 
restricted to property within the jurisdiction sub- 
ject to attachment and cannot be extended to prop- 
erty elsewhere 29 


§ 219. —— Necessity of Openness and Noto- 
riety 
The levy chould be open and notorious In order to 
affect the rights of third persons. 

In order that it may affect third persons the levy 
should be open and notorious,®! and to this end it 
has sometimes been required that the officer should 
go to the place where defendant’s property was 
to be found, and there, in the presence of one or 
more credible witnesses, declare that he attached 
such property at the suit of plaintiff.32 


§ 220. —— Notice of Levy 
a. Necessity 


2 b. Form and sufficiency 
c. To whom notice given 
d. Time 
e. Publication of notice 
a. Necessity 


The officer should glve such notice as may be re 
quired by statute, and omission of statutory notice of 
levy may defeat the Jurisdiction of the court. 
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It is sometimes required by statute that the off- 
cer making the levy shall give written notice there- 
of to defendant, to the person in possession of the 
property, or some other person or persons desig- 
nated by the statute, and such provisions, when 
they exist, must be complied with.33 A levy made 
in conformity to law may, however, be effective 
before service of notice,?4 which in the absence 
of a provision in the statute to the contrary 1s 
requisite to complete the levy rather than to create 
the attachment lien, which dates from the time of 
levy and not from that of notice, which can, as 
will be seen in subdivision d of this section, or- 
dinarily be given within a reasonable period after 
levy 36 


Where a valid levy is the basis of jurisdiction, 
the failure to give the statutory notice defeats the 
jurisdiction of the court 36 


b. Form and Sufficiency 


Notice of levy should be made In a form and manner 
complying with statutory requirements, and must ordi- 
narily be written. 

The notice should comply with statutory require- 
ments as respects its form and sufficiency 87 


Written notice 1s usually required,?8 although :t 
has been held that, where a tenant in possession 
has actual notice and receipts for the property, a 
written notice to him 1s not necessary. ®9 


Where there has been no actual notice, and a 
constructive notice by seizure 1s relied on, there 


80. Stine v. Greene, 72 NYS. 729, 
65 AppDiv 221, 32 N Y¥ Civ Proc 
222—-Bluebird Undergarment Cor 
poration vy Gomez, 249 NYS. 319, 
189 Misc. 742 

31. Poling v Flanagan, 23 8H. 685, 
41 WVa 191—6 CJ. p 221 note 30 


32. Bryant v. Duffy, 30 SW. 317, 
128 Mo 18—6 CJ. p 221 note 31 
33. Conn—Fosdick vy Roberson, 100 
A 1059, 91 Conn 671. 

Ga—Lane v. Bradfield, 140 8.H. 417, 
87 Ga App 395 

6 CJ p 221 note $2. 


a4 Wdwards v Tracy, 212 NW. 317, 
208 Iowa 10838 


35. Schoonover v Osborne, 82 NW. 
505, 111 Iowa 140, 82 AmMSR 496 
—§ CJ p 222 note 38 


26. Walter v Scofield, 67 SW. 276, 
167 Mo. 587—6 CJ. p 222 note 84. 


37. Conn—F'osdick v Roberson, 100 
A. 1059, 91 Conn 571 

Ga—Lane v Bradfield, 140 SH 417, 
8%? Ga App 395 

D—Woodbine Savings Bank v Ya- 
ger, 234 NW 621, 57 SD. 645. 

6 CJ. p 221 note 82. 


Wotloes held sufficient 

(1) Under a statute providing in 
respect of levy on machinery, that if 
it cannot be moved without manifest 
injury, the levying officer shall not 
move it, but shall give notice of 
levy by posting a notice thereof on 
the outer door of the bwiding in 
which such property is situated, fail- 
ure to post notices on the outer door 
of a shed which was not complete- 
ly inclosed did not invalidate the levy 
of an attachment on the machinery 
in the shed if the notices were con- 
spicuously posted upon the shed— 
Coast & Lakes Contracting Corp. v. 
Martin, 101 A 602, 92 Conn 11. 


(2) A description in the notice of 
levy of property as “compressed air 
machinery” and “three hoisting en- 
gines” is sufficient—Coast & Lakes 
Contracting Corp v. Martin, supra. 
6 CJ. p 221 note 32 [e]. 

HMotice held insuficient 

Under Pub Acts (1911) « 185, pro- 
viding that if there be no person in 
charge or possession of the property 
attached the court before which such 
action 1s returnable may order such 
notice of the action as it may deem 
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reasonable, notice of the action given 
according to an order of notice not 
prescribed by the court, but issued by 
the assistant clerk of the superior 
court, is insufficient, and renders the 
attachment judgment void —Fosdick 
v. Roberson, 100 A 1059, 91 Conn. 
571—-6 CJ. 221 note $2 [f]. 


Stating amount of claim 

A notice of attachment which 
did not state the amount of plain- 
tiffs claim, ag required by statute, 
was vold—Woodbine Sav Bank vy. 
Yager, 284 NW. 621, 57 SD 645, 


Entry as importing lawful notice 

An entry of levy, made upon an 
attachment by a levying officer, re- 
citing attachment head been levied 
upon described land as detendant’s 
property imports lawful notice to 
defendant within code requirements 
—Scott v. Darien Motor Co., 163 S H. 
246, 46 Ga App. 102. 


&8& Hamilton v. Hartinger, 64 NW. 
592, 96 Iowa T—6 C.J. p 222 notes 
86, 82. 


30. Foster v. Davenport, 80 N.W. 
404, 109 Iowa 329. 
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must be a legal seizure,#9 and the seizure must be 
such as to affect the owner with notice of the 


levy.41 


c. To Whom Notice Given 


Notice should be given to the person or persons 


aesignated by statute. 


Notice should be given to the person or persons 
designated by statute, as to the defendant or his 
agent,#2 or to the person 1n possession of the at- 
tached property,#® although a notice in fact given 
to the proper persons will not be invalidated by a 
trifling error in designating them.‘ 


d. Time 


Generally notice should be given within a reasonable 
time after levy and before the return term. 
Where the time for giving such notice 1s not 
absolutely fixed by the statute, 1t must be given 
within a reasonable time after the actual seizure 


of or levy on the property.*5 


40. United Provisions Corporation v 
Board of Missions, 124 SH 830, 33 
Ga App. 9. 


41. United Provisions Corporation v 
Board of Missions, supra. 


Seizure held insufficient 

Where, under attachment against 
nonresident, service was attempted 
by seizure of thirty-acre tract, and 
the only seizure relied on was by 
posting a notice on a building on sep- 
arate four-acre tract and request by 
levying officer, that persons at work 
there notify defendant's absent agent, 
and there was no actual notice to de- 
fendant or agent, judgment for plain- 
tiff on attachment was void, because 
the seizure designed to replace ac- 
tual notice was insufficient —United 
Provisions Corporation v Board of 
Riissions, 124 S.H 820, 38 Ga App. 9 


42. Lane v. Bradfield, 140 SE 417, 
37 Ga App. 395—6 CJ. p 221 note 32 
(bj. [1]. 


idfe tenant not agent 

A, life tenant in possession is not 
the agent of the remainderman to 
receive written notice of levy on the 
remainderman’s interest—Lane v 
Bradfield, 140 SH. 417, 37 Ga App. 
396. 


Goonpant not tenant in possession 
Notice of levy given the occupant 
of realty is insufficient to justify 
judgment in attachment suit against 
the owner, where the owner had rent- 
ea realty for a year to the occu- 
pant, who without the knowledge or 
consent of the owner, who lived in 
another state, had continued to occn- 
py the land after refusal of the own- 


ATTACHMENT 


7 C.d.8. 


It has been held that a levy on real estate would 
not be defeated by the fact that the notice was 


served on the owner the day preceding the levy.té 


Notice must, when the statute so requires, be 
completed prior to the return term of the levy.*? 


e. Publication of Notice 


Where the statute so provides, notice of levy should 
be published by posting a copy in a public place or print- 
Ing it in a newspaper. 

In some states the statute requires the officer 
to post copies of the notice for attachment 1n pub- 
lic places, and/or to publish the same in news- 


papers within the county.48 One purpose of such 
statutes 1s to afford notice to other creditors of an 


debtor.*9 


attachment defendant, so that if they desire to 
prorate they may immediately commence and prose- 
cute to final judgment their claims against the 


While the duty of giving notice by publication 


rests primarily upon the clerk, it is also the duty 


er to continue tenancy—Morgan Vv 
Rupert, (Ga) 186 SH 727 


Registered. letter addressefi to de- 
fendant but receipted for by an- 
other 


Where sheriff attempted to attach 
the interest of remainderman in real- 
ty in possession of a Lfe tenant, a 
letter containing notice sent to re- 
mainderman by levy officer by regis- 
tered maul, receipted for by third 
person purporting to act for remain- 
derman, but whose authority to do s0 
did not appear, was held insufficient 
to afford legal notice of attachment 
to remainderman—Lane v. Bradfield, 
(Ga) 140 SH 417. 


43. Whitney v. Day, 168 P. 295, 86 
Or. 268 


Indorsee of note 

On attachment of note not in pos- 
session of the debtor, notice should 
be served upon the indorsee having 
possession, as required by LOL § 
300 —lVhitney v. Day, 168 P. 295, 86 
Or. 268. 


“Possession” of judgment attached 

“Possession” of clerk of court of 
judgment 18 not such as requires 
service of notice of levy on him— 
Hdwards v. Tracy, 212 NW. 817, 208 
Iowa 1083. 


* KEKnlham v. Western Bank, etc, 
Co., 70 P. 409, 30 Colo. 365—6 CG. 
J. Dp 222 note $5 


45. Citizens’ Nat Bank v. Converse, 
70 NW. 200, 101 Iowa 307—6 C.J. 
P 223 note 39. 


Zwo days after delivery of warrant 

A statute providing that execu- 
tion of attachment shall be made by 
leaving a certified copy of warrant 
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of attachment with certain persons, 
with a notice showing property levied 
upon, but not saying that the two 
must be served together, does not 
require that “notice” shall be served 
at instant of delivery of warrant, but 
service of attachment and notice 
showing property levied on within 
two days thereafter was sufficient — 
Prevost v. Post, 173 SE. 628, 173 
SC 228. 


46. EKi/lham v. Western Bank, etc, 
Co, 70 P 409, 80 Colo 865. 


47. Lane v. Bradfield, 140 SH. 417, 
87 Ga App. 395. 


48. Smith v. Runnells, 54 NW 375, 
94 Mich. 617—6 C.J. p 221 note 32 
C1] 

Posting on court room door 
(1) Under a code provision requir- 

ing that copies of the attachment be 

afixed to the door of the room where 
the court in which the suit is pend- 
ing 1s held, posting on the front 
door of the courthouse has pboen 
held sufficient—Pertitta Bros _v. 
Shields, 4 La App 24 


(2) Posting writ or mandate of 
attachment has been held essential 
under such code provision, so that 
Posting merely of the petition and 
the order for the attachment was 
not sufficient —Parry v. Cox, 4 La 
App 3288 
‘“Ehree copies in three public places” 

The statute requiring the officer 
to post three copies of the notice in 
three public places requires each no- 
tice to be posted in a separate public 
Place —Reid, Murdock & Co. v. Mc 
Gregor, 183 Dl App 300. 


672, $4 Idaho 30, 


7 CJS&. 


of the attachmc~ plaintiff to inform himself as 
to whether or not the clerk has acted, and if not 
it is within plaintiff's power to compel the clerk 
to act,50 and creditors otherwise commencing their 
actions in time will not be deprived of the right 
to prorate because of the clerk’s failure to perform 
his statutory duty of publication, nor may an at- 
tachment plaintiff derive any benefit from neglect 
of his obligation to cause the clerk to do his duty 
in respect of publication.51 

The right of another creditor of the attachment 
defendant to prorate does not depend upon wheth- 
er such creditor 1s actually cognizant of the post- 
ing and publication of the notice, and if he begins 
his action after the posting and publication of no- 
tice and obtains judgment within the statutory pe- 
riod, he 1s entitled to prorate whether his bring- 
ing of suit was or was not prompted by a knowl- 
edge of the giving of notice of attachment.5? 


Time Of positing or publication Statutes fixing 
the time of posting and publication are directory 
rather than mandatory so far as the rights of other 
creditors are concerned, and the attachment plain- 
tiff 1s not entitled to the benefit of limitations on 
the time of prorating until after the actual giving 
of the notice by posting or publication 58 Posting 
and publication after the time fixed by statute 1s 
not a nullity.54 


§ 221. Levy on Personalty 


Broadly speaking, to effect a levy on personality the 
attaching officer should assume dominion over the prop- 
erty such as would render him a trespasser if not pro- 
tected by the writ. 


While the cases on the question of what will con- 
stitute a valid levy on personalty are not entirely 
harmonious,55 it may be stated as a general rule 
that, in order to make a valid levy upon personalty, 
the officer executing the attachment must assume 


50. Quirk v. Diana Mines Co, supra 
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dominion over the property; he must not only have 
the property in view, but he must assert his do- 
minion over it by such acts as would render him 
liable to an action for trespass but for the protec- 
tion afforded him by process,56 or, as stated 1n some 
decisions, the officer must assume such control and 
possession over the property that the real owner 
may bring replevin 57 


§ 222. Service of Writ or Warrant 


a. In general 
b Time and place of service 


a. In General 


Service of the writ must be made as required by the 
applicable statutes 


Where the statute requires a writ or warrant 
to be served on defendant, service must be made 
in the mode prescribed by statute 58 


A substituted service 1s void 1f the officer’s return 
does not show that diligent search was made for 
defendant during the whole time within which per- 
sonal service might lawfully be made 59 


A provision that the officer levying upon person- 
al property capable of manual delivery shall de- 
liver without delay to the person from whose pos- 
session the property 1s taken, if any, a copy of the 
warrant and of the affidavits upon which it was 
granted has been held to be merely directory.80 


A defendant who absconds from the county and 
state thereby waves service of a copy of the writ.81 


b. Time and Place of Service 


Service should be made at the place and within the 
time prescribed by statute. 
Where the law requires service a specified time 
before the return day, service made on the return 
day 1s insufficient.62 


53. Hayward v. Hartshorn, 3 NE , Service on nonresidents 


51. Quirk v. Diana Mines Co, supra. 


6&2. HEHivans vy. Power County, 1 P. 
(2d) 614, 50 Idaho 690—Quirk v 
Diana Mines Co, 198 P 6732, 34 
Idaho 80 


53. Quirk v. Diana Mines Co, supra 
&4 Quirk v. Diana Mines Co, supra 


53. Jones Lumber, etc, Co v Far- 
is, 60 N.W 408,6 8D 112, 55 Am 
SR 814—6 CJ p 228 note 42 


S86. Ala—Fleming v. Moore, 105 So 
679, 218 Ala 692 

Fla —Ex parte Fuller, 128 So 488, 
99 Fla 11665. 

€ CJ p 228 note 48. 

87. Libby v Murray, 8 N.W 3288, 
51 Wis 3871—Gallagher v. Bishop, 
15 Wis 276. 


198S—6 CJ p 232 note 90. 


Mecessity of service 

(1) In South Carolina it has been 
held that under Code Civ Proc (1912) 
4 284, mm proceedings to secure juris- 
diction of a defendant by attachment, 
tollowed by service of the summons, 
the writ of attachment need not be 
served except where the attachment 
is of resity—Stephens v. Ringling, 
86 SE 688, 102 SC 3838 

(2) It has also been held that the 
warrant of attachment need not be 
served on the person in whose hands 
personal property of defendant may 
be found, but that it 18 sufficient to 
give such person notice of the at~ 
tachment and demand surrender of 
the property —Sanders v. D. Land- 
reth Seed Co., 74 SE 120, 91 8C 326. 
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A. writ of attachment 1s not a “ju- 
dicial writ” within PS 1444, relat- 
ing to the service of judicial writs 
on nonresidents —kKittredge v Faur- 
banks Co, 99 A 1016, 91 Vt. 174— 
6 CJ p 282 note 90 [c] 


5. Farr v. Kilgour, 75 NW 4657, 
117 Mich 22%, following Brown v. 
Williams, 89 Mich 755. 


6a UsS-—In re Schow, (DC Conn) 
218 F 614. 

N Y—Adams v. Speelman, 10 NYS. 
864, affirmed 27 NE. 864, 124 NY. 
666. 


61. Thomas v. Richards, 85 NW. 42, 
69 Wis 671—6 CJ. p 232 note 98 


62. Kobic v Reed, 219 N.W 678, 
242 Mich. 594. 
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A substituted service made on the last day on 
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which the principal defendant could have been 


served has been held good.§® 


Place of service. Service made in the county of 


t C.J.8. 


g Debts and instruments for the pay- 
ment of money 


f. Crops 


the residence of defendant 1s sufficient.64 


An attachment against a nonresident may, it has 
been held, be sued out in any county and served 
in another county by summons of garnishment 1s- 
sued and returnable 1n that county 65 


§ 223. —— Taking Possession and Remov- 
ing Property in General 


a. General rules 
b Removal 


c. Property capable of manual seizure in 


general 


d Property incapable or difficult of man- 
ual seizure in general 


e. Animals 


Jaidgment ani execution rendered 
‘vwoud 


Where, after husband had trans- 
ferred interest in stock of goods and 
fixtures to wife, the husband's credi- 
tor procured a wnt of attachment 
which was not served on the wife 
until the return day, it was held that 
judgment and execution issued there- 
on were void, since the writ must be 
served at least six days before the 
return day, the court saying: 
“Whether the service 18 personal or 
substituted, the writ must be served 
at least six days before the return 
day."—Kobic v. Reed, 219 NW 678, 
679, 242 Mich. 594. 


63. Matthews v. Forslund, 71 NW. 
854, 118 Mich. 416. 


G4. De Carlie v. Marks, 1387 NW. 
94,171 Mich. 167. 


65. Gaston v. Jackson Nat Bank, 
163 SE 265, 45 GaApp 106. 


66. Conn—Gray v Bracken, 140 A. 
864, 107 Conn 300 

Hla. Ex parte Fuller, 128 So. 483, 
99 Fla. 1165. 

Mich—McPartin v. Clarkson, 215 
NW. 838, 240 Mich 390, 54 ALR. 
1585. 

Nev —Green v. Hooper, 167 P. 33, 41 
Nev. 13. 

Pa.—Milton v. Meadville Spinning 
Co, 28 Pa Dist. 58. 

Tex—Osborn v. Paul, (Clv App) 27 
SW (2d) 6572. 

‘Wash —Tahoma Finance Co vy. Shan- 
non, 244 P 271, 188 Wash 90. 

6 C.J. p 223 note 45 


Acts constituting vahd levy 

(1) “An order of attachment is 
levied on personal property when 
that property has been taken by the 
officer charged with the enforcement 


of the personality 


a. General Rules 


The officer should take possession of personality In or- 
der to effect a levy thereon, and his control over the 
property should be such as to preciude another from law- 
fully taking it without his knowledge. 
be actual or constructive in accordance with the nature 


Possession may 


seized, and actual possession need not 


be taken immediately on service of the writ. 


A levy upon personalty must be made by a 
seizure and taking of the attached property into 


custody by the officer,86 either actually or con- 
structively, according to the nature of the prop- 


erty;67 and gencrally speaking the custody and 


control should be such as to enable the officer to 


retain and assert his powcr over the property, so 
that xt cannot propcrly be withdrawn or taken by 


another without his knowing 1t.68 It 1s not, how- 


of the writ’’—Radford v Kachman, 
160 NE 875, 877, 27 Ohio App 86 


(2) A sufficient attachment of per- 
sonal property is made by taking 
possession of the same, to be forth- 
coming on execution.—Bass v. Du- 
mas, 95 A 286, 114 Me 50 


(8) As respects personalty, the 
gelzure, and not the official entry by 
sheriff or deputies, constitutes the 
“levy "—-McBrien v. Harris, 145 8 
H 919, 839 GaApp 41. 


(4) Where the city marshal of city 
of Buffalo delivered a certifiod copy 
of warrant of attachment issued in 
action for money due, to defendant's 
debtor, and gave notice that a por- 
tion of such indebtedness was there- 
by attached, and demanded certificate 
of amount due, it was held that, al- 
though ihe marshal did not obtain 
certificate required by Civ Pract Act 
§ 918, nor make out proper inventory 
under § 921, the levy itself was 
complete -——Korytkowsk: v. Grenie- 
coe 221 N.Y S. 119, 220 App Div. 

if 
6 CJ. p 228 note 45 [f]. 


Acts held not to constitute valid levy 

Posting notice of attempted levy of 
attachment on combine and tractor 
has been held insufficient to const- 
tute a legal levy of attachment where 
the sheriff did not take physical pos- 
session of the property —Osborn v. 
Paul, (TexCivApp) 27SW (2d) 672 
—€6 CJ p 323 note 45 [g]. 


67. Conn—Knox v, Binkoski, 122 A 
400, 99 Conn 582 

Fla—Hx parte Fuller, 128 So 483, 99 
Fla. 1165 

6 C.J. p 224 note 46, 
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|piaiaze and condition of property as 

controlLag 

“Fiom an extensive exa'nination of 
the cases we are convinced of this, 
that the question of dominion over 
and manual posacssaion 1s determined 
by the nature and condition of the 
property "—Fx parte Fuller, 128 So. 
458, 484, 99 Fla 1165 


68 Me—Basg v. Dumas, 95 A 388, 

114 Me 650. 

Nev—Beemer v Seaborn, 22 P (2d) 
856, 64 Nev 459°—Gieen v Hooper, 
167 P 23, 41 Nev 12 

OkI—~Fiegel v Hurst Nat Bank of 
Kingfisher, 214 P, 181, 184, 90 Okl 
26 

6 CJ. p 326 note 47. 


“In making a valid levy of an or- 
der of attachment, the weight of 
authority appears to support the 
rule that the officer executing the or- 
der must take only such possecasion 
of the property as he may be able to 
according to the nature of the piop- 
erty levied upon, but it 18 essential 
that the officer assumes control and 
dominion over it"—Fiegel v. Furst 
Nat. Bank of Kingfisher, supra 


Independent of statute, to preserve 
and continue the attachment, the offi- 
cer must retain possession, by hav- 
ing the actual physical custody, or 
such control as to have the power of 
taking immediate possession —Bass 
v Dumas, 95 A. 286, 114 Me 50. 


Statutes obviating necessity of re- 
taining possession 

To relieve an attaching officer from 
the necessity of retaining actual pos- 
session of bulky articles, by filung 
the return specified under statutes 
regulating such matters, he must fol- 
low the statute —Bagsg v, Dumas, 95 
A 286, 114 Me. 50, 


7 C.J.8. 


ever, essential that the levying officer take actual 
possession of the property immediately wpon serv- 
1ce Of the writ in order to effect a valid attach- 
ment against the defendant owner.®? 


A mere verbal declaration of a seizure or an 
intent to seize is not sufficient,?0 nor does service 
of a copy of the warrant on the person in charge 
of goods and informing him of the character of 
the papers, without taking any further steps, con- 
stitute a valid levy;71 nor, it has been held, may 
a valid levy be shown merely by proof of an ac- 
ceptance of service for garnishees by an insurance 
commissioner, without compliance with applicable 
statutes requiring the attaching officer to go to the 
persons in possession of the property and then and 
there declare in the presence of witnesses that he 
attaches such property.’ 


b. Removal 


Ordinarily a levying officer should remove attached 
personalty and place it under his own control. But 
physical removal is unnecessary where other effective 
steps are taken to transfer control of the property from 
the debtor to the officer. 

Where personal property has been attached by 
an officer, the latter may, and as a general rule 
should, remove the same and hold it in his indi- 
vidual control,73 and such removal should be with- 
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out unreasonable delay, or the officer will become 
a trespasser.’4 Removal, however, is not always 
indispensable;™5 and where an actual removal 
would occasion great and unnecessary expense, 
would be positively injurious to the parties, or, 
from the nature of the property, would be exceed- 
ingly inconvement,’® and other acts of notoriety, 
which may notify creditors that the goods are in 
the custody of the law, may be equivalent to a 
removal,’ the goods may be left where they were 
before the seizure, provided they are actually put 
out of the control of the debtor.78 


Where, for any of the reasons stated, the re- 
moval of the property is inadvisable, it is the usual 
practice for the officer to retain the goods in his 
custody in the place where levied on, through some- 
one selected to take charge thereof for him,7? and 
this will be sufficient, unless it is done colorably to 
give the appearance of an attachment where in 
truth none exists.80 Jt has even been held that 
a valid attachment levy may exist although the 
levying officer fails to leave an agent in charge of 
unremoved property.8! 


c. Property Oapable of Manual Seizure in Gen- 
eral 


Ordinarily an attaching officer should take actual 
possession or physical control of tangible personalty; and 


69. McDonald v. Matoil Service & 
Transport Co, 179 A. 810, 115 N J. 
Law 239. 


70. Conn—Hollister v. Goodale, 8 
Conn 832, 21 AmD 674 

Ga—Jones v Howard, 27 SH. 7668, 
99 Ga. 451, 59 AmMSR 231. 

Mo —Shanklin v. Francis, 67 Mo App 
457. 

6 CJ. p 226 note 48. 


7l. Males v. Brown, 38 N.Y Super. 
400. 


72. Moulton v. Meadville Spinning 
Co, 28 PaDist 53 


73. Pond v Skidmore, 40 Conn. 218 


74 Davis v Stone, 120 Mass. 228 
—§ CJ. p 225 note 51. 


7. US—In re Jones, (DC Tex) 
42 F (3d) 269. 

Ala—Fleming v. Moore, 105 So. 679, 
218 Ala 592. 

@€ CJ. p 225 note 52. 


Where rights of third persons not 
involved 

Seizure of bankrupt’s property un- 
der writ of attachment constituted 
an execution of such writ and cre- 
ated a lien without removing the 
property from the premises, where no 
question of innocent purchaser was 
involved.—In re Jones, (DC.Tex) 42 
FE (2d) 269 


76. Hart vy. Oliver Farm Hquipment 


Sales Co, 21 P(2d) 96, 87 NM 
267, 87 ALR 962—6 CJ. p 225 
note 68 


77. Towa—Lee County Sav. Bank v. 
Snodgrass Bros., 166 NW. 680, 182 
Iowa 1387. 

N Y—Florea v. Schultz, 217 N.Y.8S 
764, 128 Mise 17. 

6 CJ. p 226 note 64. 


Locking up the property 

Where a levying officer left attach- 
ed property in defendant's store, but 
put it under lock, taking the keys 
and adding a lock of his own, and 
where he neglected to post a no- 
tice of levy on the door but did file 
@ return affording constructive no- 
tice of levy, such officer’s levy was 
effective as against a second attach- 
ing Officer although the first officer 
had not actually removed the attach- 
ed property Placing the property 
under lock and filing the attachment 
return served to give the first officer 
control of the property and consti- 
tuted a taking of “physical posses- 
sion” thereof within applicable re- 
quirements of the civil practice act. 
—FMorea v Schultz, 217 NYS. 764, 
1238 Misc 77. 


73. Fleming v. Moore, 105 So. 679, 
213 Ala. 592—6 CJ. p 226 note 565. 


Bssential to put property out of debt- 
ows control 
The act of officer in levying on 
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property must be such as to put it 
out of control of the debtor by as- 
sumption of control by the officer, 
and keep same in his chaige or :n 
charge of some one for him, the offi- 
cer being authorized to deputize a 
thizd person to control and keep it 
for him as such officer.—Fleming v. 
Moore, 105 So 679, 218 Ala. 592. 


79. Hamilton v. Hartinger, 64 N.W. 
693, 96 Iowa 7—6 CJ. p 226 note 
56 

80. Mass—Train v. Wellington, 13 
Mass. 495. 

Mich —Patch v. Wessels, 9 NW. 269, 
46 Mich 249. 

6 C.J p 226 note 67. 


Sl. Hix parte Fuller, 128 So 488, 99 
Fla 11665. 


Wotification to owner sufficient 

“Where a deputy sheriff in the 
presence of the property delivers a 
writ of attachment to the owner, no- 
tifying him that he is levying on and 
taking possession of it and makes his 
return to the writ but leaves the 
property where he found it without 
an agent to represent him, all of 
which was known to persons making 
@ judgment levy on a portion of the 
game property, such facts were suffi- 
cient to constitute an attachment 
levy and place the property construc- 
tively in the hands of the sheriff °"— 
Ex parte Fuller, 128 So. 483, 99 Fila. 
1165. 
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where he seeks to levy on part of a mass should first 
identify and separate the part to be attached. 

In the case of tangible property susceptible of 
manual seizure and delivery and not in the posses- 
sion of a third person, such property must be ac- 
tually seized and taken into possession by the levy- 
ing officer,82 who must take and maintain actual 
custody and control of the property by such means 
as will exclude others from such custody ,8° but 
while the possession must be actual 1n the sense 
that 1t takes the property from the ummediate con- 
trol of defendant and gives the officer control over 
it,84 so that he is able to touch or remove 1t,85 
the officer may take and maintain the actual custody 
and control of the property without actually touch- 
ing or handling the same, by such means as will 
exclude all others from the custody, or will give 
timely and unequivocal notice of the custody of 
the attaching officer 86 


It has also been held that seizure of part of a 
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certain thing will bind the whole when it comes 
to hand;8? and where a variety of articles are 
attached and it requires considerable time to com- 
plete the process, if the officer, after he has begun 
it, continues within a day without unnecessary de- 
lay until he has secured all the goods, the taking 
may be treated as one act.88 Jt 1s, however, es- 
sential where an attachment is to be levied on part 
of a whole, that the part attached should be sepa- 
rated so that it may appear which portion was in 
fact attached 89 


d. Property Incapable or Difficult of Manual 
Seizure in General] 


The levying officer may attach personalty Incapable 
or difficult of manual seizure without taking actual pos- 
session, provided he performs a notorious and un- 
equivocal act equivalent to actual seizure, 


Where property 1s incapable or difficult of man- 
ual delivery, the officer may not be required to take 
actual possession thereof,99 but some notorious 


2. Conn.—Gray v. Bracken, 140 A. 
354, 107 Conn 300—Knoxr v Buin- 
koski, 122 A 400, 99 Conn 682 

Idaho—American Fruit Growers v. 
Walmstead, 260 P. 168, 44 Idaho 
786 

Mich —McPartin v Clarkson, 215 N 
W 888, 240 Mich 890, 64 ALR 
1535 

Nev —Beemer v Seaborn, 22 P. (2d) 
856, 564 Nev 459 

N'Y—Hlias v. Steel Furniture Co., 
229 NYS 261, 181 Mase 941. 

Pa—Somerset Coal Co v Diamond 
State Steel Co., 17 Pa Dist 636 

Wash —State v. Nansen, 232 P 829, 
132 Wash 563 

6 CJ p 226 note 58. 


Levy on cash may not be made by 
attaching officer without taking the 
same into his manual custody, al- 
though defendant’s mght to receive 
cash may be otherwise levied on— 
BHlias v. Steel Furnitwe Co., 229 NY 
S 261, 131 Mise 941 


Posting notice insufficient 

The mere placing of notices on 
lion’s cages did not constitute an 
attachment, it being necessary to 
take the property into possession, e1- 
ther actually or constructively by 
placing & keeper in charge, or by 
some act which unequivocally placed 
the property in the officer’s posses- 
sion —Knox v. Binkoski, 122 A, 400, 
99 Conn 582. 


8%. Ala—Fleming v Moore, 105 So 
679, 218 Ala 592 

Idaho—American Fruit Growers vy. 
Walmsatad, 260 P. 168, 170, 44 Ida- 
ho 786. 

6 CJ. p 227 note 61L 
“It 19 requisite, that the levying 

officer take actual manual possession 

of the property attached, and that he 


maintain the same either personally 

or through the agency of a keeper” 

—~American Fruit Growers v. Walm- 

stad, supta 

&. Crisman vy. Dorsey, 21 P. 920, 
12 Colo 567, 4 LRA. 664—6 CJ. 
D 237 note 59 

85%. Nichols v Patten, 18 Me 231, 35 
AmD 7183—6 CJ p 227 note 60 


&@&. Fleming v Moore, 105 So 679, 
681, 313 Ala. 592—6 CJ. p 227 note 
6L. 


“An assertion by the officer that 


he levies or takes property by vir- 


tue of a writ in his possession, if the 
Property 18 within his view and pow- 
er to assert immediate dominion over 


it and, if necessary, take it into his 


custody, will be deemed an ‘actual 


taking of it’ under process "—Flem- 


ing v Moore, supra. 


raventory 

Inventory of property seized, to 
sustain bona fides of levy and to 
identify property m case of con- 
troversy concerning it, 1s proper but 
not essential, nor 1s actual touching 
of property levied on essential to 
actual taking —Fleming v Moore, 105 
So 679, 218 Ala. 592—6 CJ. Dp 227 
note 61 [b]. 


87. Pennsylvania R Co v Pennock, 
51 Pa 244—6 CJ. p 227 note 62 

88. Bishop v. Warmer, 19 Conn. 460 
—6 CJ p 227 note 63. 

69. Bisbee v Grant, 148 A. 776, 127 
Me 248, followed mn Savage vy. 
Grant, 142 A 775, 127 Me 647. 

Pulpwood in boom 
Purported attachment of thirty-five 

cords of pulpwood in boom contain- 

ing over three hundred cords, with- 


out seleciing or Separating attach- 


ed portion, was invalid.——~Bisbee y. 
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Grant, 142 A. 775, 187 Me 243, fol- 
lowed 1n Savage v. Grant, 142 A 7765, 
127 Me 547 


90% US—Quarles v Citizens’ Nat. 


Bank of Salmon, Idaho, (CC A Ida- 
ho) 81 F(2d) 40 


Cal—lIrilarry v Byers, 257 P. 640, 


84 CalApp 328. 

Iowa—First Nat Bank v Schram, 
211 NW 406, 202 Iowa 791 

Ky—American Nat Bank v John 
Van Range Co, 278 SW 188, 211 
Ky 849 

NM—Hart v. Oliver Farm Equip- 
ment Sales Co, 21 P (2d) 96, 87 
NM 267,87 ALR 962 

NY—Prahl] Const Corporation vy. 
Jeffs, 215 NYS 96, 126 Misc 802 

6 CJ p 228 note 70. 


EF 1xtures 

Where a sheriff levied attachment 
on restaurant fixtures, and put them 
in charge of the manager of the 
restaurant to hold for him under the 
attachment, the hen of attachment 
was not invalid because of the fail- 
ure of the sheriif to take and retain 
possession —American Nat Bank v 
John Van Range Co, 278 SW 133, 
211 Ky 849—6 C.J. p 228 note 70 [c] 
(2). 
Eteavy and unmanagesble articles 

(1) “There is no necessity for an 
actual handling of heavy and unman- 
ageable articles. . . The mere 
service of a wnt upon the defendant, 
as in the case of attachment of real 
estate, 19 sufficient ’""—Irilarry v By- 
ers, 257 P 640, 641, 84 CalApp 28. 

(2) Where machinery, tools, 1m- 
Plements, and paraphernalia of con- 
tractor constructing dam were at- 
tached, and all of such property was 
under control of one kecper, 1t was 
presumably attached and held to- 
gether —Irilarry vy. Byers, supra. 


7 C.J.8. 


act as nearly equivalent to actual seizure as piac- 
tical must be substituted,®! and such steps taken 
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as will fasten the property in the hands of the per- 


son who has possession or control, to await the 
judgment in the case, or such person must be re- 
quired to place it in the hands of the court.92 


Some statutes prescribe that a 


personalty is to be made by delivering a copy of 
the writ or order, with a notice specifying the 
property attached, to the person holding the same 
or to his authorized agent,98 while others provide 
that a certified copy of the writ and of the return 
may, within a certain time, be deposited in a speci- 
fied office, and that such attachment shall then 
be as valid as if the articles had been retained by 


Property of cumbersome character 

Attaching officer need not lay 
hands on or remove property attach- 
ed especially where the property is 
of such cumbersome nature that its 
manipulation would involve great ex- 
pense or difficulty—Hart v Oliver 
Farm Equipment Sales Co, 21 P (2d) 
96,837 NM 267, 87 ALR. 962 
Frroperty subject to lien 

A shipment of tobacco from a for- 
eign country, refused by the con- 
signee, and upon which an express 
company, to which bills of lading 
were sent, had a lien, so that the 
property was not capable of manual 
delivery, may be attached by leaving 
copy of the warrant of attachment 
with the express company and with 
the warehouseman in possession of 
the property itself—Dugund):  v. 
Paico, 180 NYS 881, 190 App Div 
707. 


‘Warehouse has been held “person- 
al property not capable of manual de- 
livery,” within attachment statute 
permitting levy without taking such 
property into actual custody or pos- 
session —Quarles v. Citizens’ Nat. 
Bank of Salmon, Idaho, (CC A Idaho) 
81 F (2d) 40. 


91. Landers v. Moore, 106 So 3223, 21 
Ala App 12, certiorar: denied Hix 
parte Landers, 106 So 225, 214 
Ala 20—6 CJ p 228 note 71 


Valid constructive sezzure showiz.— 
Hart v. Oliver Farm Equipment Sales 
Co, 21 P.(2d) 96, 37 NM. 267, 87 A. 
LR 962. 


8& Davis v. Lewis, 16 Ohio Cir Ct 
188, 8 Ohio Cir Dec. 772 


83. Cotnareanu v. Chase Nat Bank 
of City of New York, 2 NE (2d) 
664, 271 NY 294, modifying 288 
NYS 1018, 246 App Div. 572, and 
288 NYS 1018, 246 AppDiv 6573 
—Dugundji v Paico, 180 N.YS. 
881, 190 AppDiv 707—Bhlhas v 
Steel Furniture Co, 229 NY.S 261, 
181 Misc 941—Prahl Const Corpo- 
ration v Jeffs, 215 NYS 96, 136 
Misc 802—6 CJ p 229 note 73. 


7CIS—26 


e. Animals 


levy upon such 


tachment 1s not 


animals,.97 


PFurpose 

In attachment of personal property 
incapable of manual delivery, the 
statute requires service on the per- 
gon holding such property of both 
warrant and notice, and the holder 
of the property must look to notice 
to ascertain what property 18 attach- 
ed and base his action thereon —Cot- 
nareanu v. Chase Nat. Bank of City 
of New York, 2 NE (2d) 664, 271 N 
Y. 294, modifying 288 NYS 1018, 
246 App Div. 572, and 283 N ¥ S. 1018, 
246 App Div 578 


Wotice held sufficient 

In an action brought in aid of ex- 
ecution to compel delivery of stock 
certificates alleged to have been sub- 
ject to levy of attachment, the de- 
fense that individual defendant had 
obtained a valid lien on the attach- 
ment debto1’s interest in such stock 
certificates by attachment with no- 
tice of levy specifying in detail and 
by number the certificates belonging 
to the attachment debtor 1s sufficient 
in law on the face thereof —Cotna- 
reanu v. National City Bank of New 
York, 8 NH (2d) 4651, 271 NY 619, 
modifying 283 NYS 1018, 246 App 
Div 573, and 288 NYS 1019, 246 
App Div. 672 


Hotice held insufficient 

(1) An attachment levy is in- 
valid where the notice of levy upon 
stock certificates served with war- 
rant did not show that such certifi- 
cates registered in names of noml- 
nees of attachment debtor belonged 
to him and were attached —Cotna- 
reanu v. National City Bank of New 
York, 3 NE (2d) 451, 271 NY. 619, 
modifying 288 NYS 1018, 246 App 
Div 672, and 288 NYS 1019, 246 
App Div 572, and following Cotna- 
reanu v. Chase Nat Bank of City of 
New York, 2 NE (2d) 664, 271 NY. 
294 

(2) Service on bank of certified 
copy of attachment warrant and no- 
tice that the sheriff attached all 
property debts, credits, and effects 
and all rights and shares of stock 
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the officer,9# or provide for both the service and 
the filing of notice of levy.95 


The levying officer should take actual possession of 
animals where feasible, although constructive possession 
is sufficient to support an attachment of animals on the 
range or otherwise difficult of physical control. 

It has been held that to levy an attachment 
upon a wild animal in captivity, actual possession or 


custody must be taken, so that mere notice of at- 


sufficient to effect a valid levy.®§ 


On the other hand, :t has also been held that a 
constructive seizure 18 sufficient in the case of farm 


of defendant in attachment in pos- 
session of the bank does not effect 
levy, 1n the absence of circumstanc- 
es tending to identify to bank the 
property in ita possession in which 
the attachment debtor claimed to 
have an interest—Cotnareanu v. 
Chase Nat Bank of City of New 
York, 2 NB (2d) 664, 271 NY 294, 
modifying 288 NYS 1018, 246 App 
Div 6572, and 288 NYS 1018, 246 
App Div. 578 


(3) Plaintiff in attachment suit 
acquired no lien against defendant's 
shares of stock in possession of a 
bank in the name of a third person 
by service of warrant and notice 
that the shezff attached all the prop- 
erty, debts, credits, and effects and 
all mghts and shares of stock of de- 
fendant in possession of the bank 
where the bank was apprised of as- 
serted interest of attachment de- 
fendant in stock certificates after 
judgment against attachment de- 
fendant had been entered —Cotna- 
reanu v. Chase Nat Bank of City of 
New York, 2 NE (2d) 664, 271 NY. 
294, modifying 283 NYS 1018, 246 
App Div 6572, and 288 NYS 1018, 
246 App Div 573. 


84. Laughlin v. Reed, 36 A. 181, 89 
Me 226—6 CJ. p 229 note 74. 


85. KEelly v. Stockgrowers Credit 
Corporation, (ND.) 263 NW 717. 


96. Knox v Binkoski, 122 A. 400, 
99 Conn 582 


Caged lions have been held not 
property difficult to remove so as to 
excuse a levying officer from taking 
actual possession, and posting of a 
notice of attachment on the cage is 
not sufficient to constitute a levy — 
Knox v Binkosk1, 122 A. 400, 99 Conn. 
582. 


97. First Nat Bank v. Schram, 211 
N.W 406, 202 Iowa 791—Lee Coun- 
ty Sav. Bank v Snodgrass Bros, 
166 NW. 680, 182 Iowa 1387 
Where sherif dd not take physi- 

cal possession of horses, cattle, and 

hogs on @ farm, nor cause them tea 
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Animals on range. Owing to the difficulty in 
taking possession of range stock, provision 1s made 
in some of the states for levy upon such property 
by filing a copy of the writ with a designated offi- 
cer, together with a notice thereto appended, con- 
taining the number and description of stock, that 
such property or a portion thercof 1s attached 98 
In others the levy may be made, 1n the presence of 
certain credible witnesses, by designating by rea- 
sonable estimate the number of the animals, de- 
scribing them by their marks and brands, or either, 
and giving notice thereof in writing to the owncr, 
his herder, or agent, 1f residirg within the county 
and known to the levying officcr 98 Where so re- 
quired there must be filed with the recorder a copy 
of the notice attached to the copy of the writ.4 


if. Orops 


An attaching ofticer may levy on growlng crops with- 
out taking actual possession thereof, although actual 
possession is prerequisite to a Jevy on severed crops sus- 
ceptible of manual custody. 

To effect a levy of attachment upon growing 
crops it is ordinarily unnecessary to take actual 
possession,” although the levying officer should no- 
tify the person in possession of the fact of levy and 
should assume control of such crops 3 
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The taking of actual possession or control has 
been held essential 1n the case of crops which are 
grown but unharvested,f and crops severed and 
capable of manual custody must be reduced to ac- 
tual possession in order to cffect a valid levy 
thereon.5 


g. Debts and Insiruments for the Payment of 
Money 

An instrument for the payment of money is property 
subject to manual seizure and an attachment levy there- 
on should be made by taking actual! possession of the in- 
strument. Qn the other hand the debt represented by a 
contract or unissued instiument is not susceptible of 
manual seizure and may be levied upon by const: uctive 
seizure, as by serving a copy of the attachment writ upon 
the person charged with payment. Levy on a judgment 
must of necessity be symbolical. 

An instrument for the payment of moncy is 
property capable of manual delivery witlun the 
meaning of the attachment law, and hence an 
actual taking into the custody of the attaching 
officer 1s necessary to constitute a valid levy upon 
written evidences of deht,® such as bonds,* prom- 
wsory notes,® or checks,® and actual posses: den as 
essenlial to a valid attachment levy on other in- 
struments which are unilateral centiae’s for the 
payment of moncy only, acknowledge an absrlute 
oblivation to pay,?4 and constitute evidences of debt, 


be secrereated on the premises or re- 
moved therefrom, but did serve a no- 
tice of levy, tuke an invoice of the 
property, and leave the proparly in 
the custaiy of the farmor for (he 
sheriff, taking the farmer's teceipt, 
there was a Valid levy.——Fiist Nit 
Bank v. Schram, 211 NW. 405, 202 
Iowa 791. 


98. Mont.—linrmon wv § Comatock 
Iforse, etc, Co, 23 P. 470, 9 Mont. 
213 

N W—Seholield vw Territory, 
106, 9 NM. 526 

6CJ p 230 noto 76 


99. Steinfeld v Menoger, 53 P 495, 
6 Ailz 141-6 C.J. p 240 note 76 


Monnger vi Farrell, 57 607, 6 
Ariz 317--Stelnfcld vo Menager, 63 
P, 495, 6 Arig 141. 


2. Grover v Buck, 84 Mich 619 


Borvice and filing of notice sufficient 
Filing of notice of levy in office 
of register of decds where the crop 
was situated, and service on person 
having custody of the crop, is a suf- 
ficient levy of attachment on growling 
crop —Kelly v. Stockgrowors Credit 
Corporation, (ND) 263 N.W 717. 


Grops aa part of homestead realty 
Uniass the ofeer levying attach- 
ment ¢cummits trespars and tukes 
possession of land to guther crops or 
eells ungathered crops, the levy is 
fosufficient-—Kirst Nut Bank sy. 


5 6 FP. 


i. 


Coupe, 
271 


3. 


(Tex.Civ App) 12 SW (3d) 


Flerel v Firat Nat. Dank, 214 P. 
181, 90 Okl. 26 


Lovy held sufflolent 

Where sherif took invoke of the 
property, consisting of corn in field, 
hay, onts, horses, cattle, and hors, 
and receipt from dehlor, agreeing: to 
hold the property and deliver it on 
demand, and returned that ha made 
levy, it wan held sulflerent although 
the sheriff did not tuke physieal pos- 
sension, semrerate the mioperts, oF 
yemove it from the preniures—Kust 
Nat Bunk v. Selizam, 311 NW 405, 
202 Towa 791. 


& Throop v. Maiden, 34 P 801, 53 
Kan 258. 


5. State v Nansen, 232 P. 329, 132 
Wash 663 


6 Cal—lanulman y. Crumal, (App ) 
57 P.(3d) 179. 
fua—Woodworth vy. 

IaAnn 684 


Treated as “co1poreal movables”’ 

“Written ovidences of debt, like 
all corpureal movables, must he re- 
duced to manual posession by the 
Sheriff, to conptitute a valid semure 
of them” fer purpures of attach- 
ment—Wonadworth v. Lemmerman, 9 
la Ann 634, 625. 


7 Haulman v. Crumal, (Cal.App.) 
67 l.(4d) 1796 CJ. p 227 note 


04. 
402 


LoOnmerman, 9 


er pr Ra NTRS SS SE I | SR ED 


Locating bonds and serving person 
in possession 

An attachment cannot be teoud on 
nesntiable mortgage compen be rds, 
or a lien acquired thereon, by ‘«orvies 
of garnishment primes oon the core 
Theation owing them, aa they «ain 
only be atlaeled by wetualy horat- 
ing them and servings the ott aches! 
on the person havin peers sh a oe 
them —thushbond vo Tinehain, 1781 8 WwW, 


1n8%, 168 Ky. 301, Annan 19172) 

ue | 

& Cnl- -Nanulman vo Canmal ¢(App.) 
67 I (2d) 17h 


NY— Selanuad vo Berhinimer, 82% N, 
YS. 726, 328 Appdav., Gee tas 
Vv Steel Furniture (ou, 229 N+ 8, 
261, 13% Boise, 941 

6 C.J. p 288 note 65 


S&S Des Pissayv Morton, 822 NY 3 
17, 218 Apphiv Int -6 GJ. p 2eh 
note 66 


mevy on demand against drawer of 
undelivered check 

A. purported Jevy an ano umh dive 
ared check, which may not be raiade 
the subject of levy under @ waarrnist 
ef attachinent, was not a sulleient 
levy on defendant's dernand against 
the drawer of the chak Stren vv. 
Stc vn, 2hl Nw. Y.S., 164, 140 ST bag 61 Ie 


10. Hiaulman v. Gramal, (Cal App.) 
57 PCa) 179-—6 CY. p 228 note 67, 


il. Haulman y. Crumal, supra—¢ 
CJ. p 228 note 68, 
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the title to which may pass by delivery merely.12 


On the other hand, a debt not represented by a 
written instrument 1s incapable of manual delivery, 
and debis or contracts for the payment of money 
not in written form may be attached by construc- 
tive seizure, as by serving a certified copy of the 
writ or warrant of attachment on the person 
charged with payment.18 


A levy upon o judgment must necessarily be 
symbolical, and is effective if made in accordance 
with applicable statutory provisions as to attaching 
judgments,14 


§ 224. —— Shares of Corporate Stock 


Under some statutes an officer may attach corporate 
stock by serving process on the corporation, although un- 
der others actual seizure of the stock certificate Is essen- 
tial. 


Under statutes 1n some jurisdictions an attach- 
ment may be levied on shares of stock in a cor- 
poration, or options, nghts, or interests therem, by 
constructive scizure, as by delivering to a desig- 
nated officer of the corporation a copy of the writ 
Or warrant and a notice specifying the property 
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attached.15 


A substantial compliance with the statute is suf- 
ficient,16 although it is essential that service should 
be made upon the corporation 1n compliance with 
statutory requirements, which are mandatory in 
this respect 17 


Service of the prescribed process upon the cor- 
poration completes the levy,l8 even though the 
stock, options, rights, or interests made subject to 
attachment do not appear on the corporate books,1!9 
and compliance by the corporation with statutory 
requirements that it deliver to the officer a cert:fi- 
cate showing the property attached and identifying 
the shares or interests levied upon is not essential 
to the validity of the attachment.?0 


Seizure of the certificates has been held not 
essential to an effective attachment of shares of 
stock under statutes permitting levy by service of 
process on the corporation,*! although there is 
authority requwring scizure as respects attachment 
of stock in a domestc corporation owned by a 
nonresident defendant who has the stock in his 
possession outside the state? and under statutory 


12 Flaulman v Crumal, supra-—6 C. 
J. p 228 note 69 


iS. Elias v Steel Furniture Co, 229 
N.Y S. 261, 131 Mise 941—Prahl 
Const. Corporation v. Jeffs, 215 N. 
¥Y.S 96, 126 Misc 802—Stagg v. 
British Controlled Oilfields, 192 N. 
Y¥.8S. 596, 117 Misc 474. 


The claim or right to receive mon- 
ey may be lovied upon by an at- 
taching officer by serving a certificd 
copy of the warrant of attachment 
and notice showing the pioperty at- 
tached upon the bink having custody 
of the funds—-Fillan v Steel Furni- 
ture Co. 229 N.YS 261, 131 Misc 
941, 


Unsigned municipal warrant; levy on 
debt 


Where a municipal warrant for 
payment of moncy had not yet rc.ch- 
ed the hands of the city treasurer, 
nor been signed by him, there was 
no available property capable of 
manual seizure by the attaching offl- 
eer, and tho latter could properly 
levy on the debt due from the city 
hy serving the warrant of atlach- 
ment on sruch_ treasuier-—Prahl 
Const. Corporation v. Jeffs, 216 N.Y. 
5. 96, 126 Mise. 803, 


Bank deposit of proceeds of sale 
Where goods belonging to a non- 
resident debtor had been sold, and 
the proceeds deposited with a bank, 
such proceeds are not attachable by 
a creditor as property capable of 
manual delivery, but only as a de- 
mand owing by the bank to the debt- 
or.—Riggi Bros. Co. v. Bank of Bar- 


colona, 175 NYS 631, 187 App Div. 
218 


14 Hdwards v Tracy, 212 NW 317, 
203 Iowa 1088 


revy was held sufficient where 
made in acrordance with code pro- 
visions to the effcct that a levy up- 
on a judgment 18 made “by entering 
upon tha judgment docket a memo- 
randum of such fact, giving the name 
of the parties plaintiff and defendant, 
the court from which the execution 
issued, and the dais and hour of such 
ent.}, which shall be signed by the 
officer suiving the execution ”—Itd- 
wards v. Tracy, 212 NW 317, 203 
Towa, 1083. 


15. Del—Woods v Spoturno, 183 A 
319—Gibson v Gillespie, 138 A 600, 
3 WWHarr 381. 

Ga—DBuxton v Fulcher, 90 8H. 105, 
18 GaAnp 617 

6 CJ. p 230 note 78 


Waturo of attachment 

An attachment looking toward the 
sale of stock is in the nature of an 
ex parte procceding, not a garnish- 
ment, and the company is not made 
@ party to the suit, bul merely gives 
a certificate showing the number of 
shores standing in the debtor’s narne. 
—S§tate v New Youk-Mexican O11 Co, 
122 A 55, 2 W.W Harr (Vel.) 214 


16. Scott v. Houpt, 83 SW. 1057, 73 
Ark 178 

17%. Buxton v Fulcher, 90 SH 1065, 
18 Ga App. 517. 

18 Woods v Spoturno, (Del.) 188 
A. 319—Gibson v. Gillespie, 138 JA. 
600, 8 WW HIiarr (Del) 381 
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19. Woods v. Spoturno, 
A 819 


20. Gibron v. Gillecpie, 138 A 600, 
8 WW Harr (Del) 381 


21. In re Continental Transporta- 
tion & 011Co, (DC Del) 17 F.(2d) 
484—6 C.J p 230 note 78 [h] 


22. American Surety Co of New 
York v Kasco Mills, 188 NE 175, 
202 NY. 686, affirming American 
Suroty Co v Kasco Mulls, 261 N Y. 
S 987, 287 App Div 880, affirming 
266 N Y 531, 149 Misc 10 


Wonresident’s stock; certificate with- 
in state 

Under Code Civ Proc. § 647, provid- 
ing for attuchment of “the rights or 
shares which the defendant has in 
the stock of an association or corpo- 
Tallon - e together with the in- 
terest and profits thereon,” and in 
view of § 619 subd 8, specifying the 
manner in which intangible property 
must be attached, the corporate 
stock of nonresident defendant in a 
foreign corporation wes properly at- 
tached by leaving a certified copy of 
the wallant and notice showing the 
property attached on the person 
within the stnte im possession of the 
ecrtiflei.tes of the stock, although de- 
fendant had not given such person 
irrevocable powers of attorney en- 
abling him to retransfer the siock, 
since {t was the intcrest of defendant 
In the securities which the sheriff at- 
tached, and it was immaterial whcth- 
er the securities were negotiable — 
General Motors Corporation v Ver 
Landen, 192 N.¥.8 28, 199 App Div. 
375. 


(Del) 183 


§ 224 


provisions, such as the Uniform Stock Transfer 
Act, which expressly make an actual seizure es- 
sential to the validity of an attachment of shares 
of stock, or contain general provisions making cer- 
tificates of stock negotiable and investing the cer- 
tificates with many of the incidents of tangible per- 
sonal property, seizure has been held a condition 
precedent to attachment of corporate stock.?3 


Statutes relating to bulky tangibles and the tke. 
Statutes providing that where an officer levics an 
attachment constructively upon any live stock or 
articles which by reason of their size, situation, or 
inflammable qualities are incapable of being con- 
veniently taken into actual possession, the attach- 
ment shail not be defcated by his failure to take 
actual possession of the property, do not apply 
to stock certificates,*4 


§ 225. Having Property in View 

An officer may attach personalty within his view and 
control without touching it. Ordinarily he should actual- 
ly see the property attached, although this is not essen- 
tial If crrcumstances show that he took actual contro] of 
unseen personalty. 

Although an officer may make a valid levy on 
property within his view and power to control 
without actually touching :t,*5 1t is usually held 
necessary that he should have it in his view at 
the time of making the Ievy*6 It has also been 
held, however, that a view of the property is not 
absolutely necessary where the officer assumes do- 
minion over the property, having it, at the time, 
within his power and subject to immediate sci- 
zure.27 
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§ 226. —— Mortgaged or Pledged Property 


a. Seizure upon payment or tender of 
amount due 
b Levy subject to mortgage or pledge 


a. Seizure npon Payment or Tender of Amount 
Due 

Levy upon tangible personalty subject to mortgage or 
pledge may and should be made upon payment, tender, 
or deposit of the amount due in accordance with statutes 
govorning such procedure Statutes requiring payment, 
tender, or deposit have, however, been construed as for 
the benefit of the mortgagee only and as inapplicable to 
property not subject to the mortgage or subject only 
to a foreign mortgage. 

Under the law of some jurisdictions an attach- 
ment levy may be made upon mortgaged or pledged 
personalty on payment or tender of the amvuunt 
due on the mortgage or plelge, or deposit of such 
amount with a specified public officer, such as 
the clerk of the court of the county from which 
the attachment issucd, and the prescribed payment, 
tender, or deposit 1s essential to the validity of the 
attachment on the mortgaged or pledged property 78 


If the officer levies an attachment upon the prop- 
erly by seizing the same and appoints a keeper 
without complying with the foregoing requirements, 
the attachment 1s unlawful as against the mort- 
gagee,“9 and it has been held that he will be hable 
to the morigagve as for a conversion, althouch 
he docs not move or otherwise disturb the prop- 
erty 30 


Such statutes, however, have been construed as 
strictly for the benefit of the mortgagee and not 
that of the mortgagor,®1 and they do not apply to 


93. Ohio—L GL JueVeane Co v 
Ross, 31 Ohio N.P(NS) 185 

W Va —Kenncdy v. Prunty, 174 80 
369. 

Wis —Bloch-Daneman Co vy. J Man- 
delker & San, 238 NW. 8231, 2035 
Wis ¢641—Ilaibridge vo American 
Nat Rank of Racine, 187 N W. 8563, 
177 Wis 206. 


24. Dupont v. Moore, 166 A. 417, 86 
NIX 204. 


25. Rogers v Maine Cont R Co, 94 
A. 768, 113 Me 436, LRA19160F 
1184, Ann Cas 1916L 999. 


Fotatoes in railway car 

Where a depuly sheriff, secking to 
attach potufees in a railway car, 
opened the door, looked in, and said, 
“I attach these potatoes,” and clou+rd 
the car, thore was a levy attuchniont 
of such potatocs, a» the offlerr was 
in view of the property, with pow- 
er to contro] and tuke the same into 
his possession, even though he did 
not actually lay hands upon if— 
lingers v. Muine Cent. R. Co, 94 A. 
738, 113 Me 436. 


26. Ariz—Toaevey v. Dickson, 224 P 
£08, 36 Ariz 212 
Cal—Los Angeles Soap Co v. Bos- 
sen, 9 P (2d) 900, 901, 188 Cal App 
237 
6 CJ p 231 note 80 
“A. levy of alinchinent made by an 
offleer on personal property which he 
dyes not sco or have in his posscs- 
hion is void "—TI.os Angiles Suap Co. 
v. Bossen, supra 


27. Slandard Bounded ‘Warehouse 
Co v Cooper & Grillin, (UCN CG.) 
30 (3d) 842-—6 CJ p 231 note 81. 


28. Cal—Kuchn vy. Don Carlos, 
(App) 41 P (2d) 585 

Iowa —-irgt Nut Bank vo Neve, 235 
N.W 601, 213 Iowa 344 

OkL—(Centiral Sav, Bank & Trust Co. 
v. Liberty Nat Bank of Kansas 
City, Mo, 209 2° 660, 113 Ok, 35 

6 CJ. p 199 note 10 [e], p 231 notes 
82, 83. 


Duty to pay principal and interest 
Altaching creditar, under Comp.St. 
(1921) $8 7660-7662, must pay or 


40+ 


tender to mortzigee the amonnt of 
the morteaage debt and interest tne 
fore the mortguged property is t ik- 
en, and on fallure to da sao ean 
enforra attachinent as ta prays ety 
covered by the omearteupe —Cuatral 
Siuy Kank & Tiust Co. ve Toherts 
Nat Bank of Kuovas Caty, Ma, Su' 
P. 660, 113 Oki. 35 


2 Cal—Sonsa vo Tareq, 145 Po tt% 
156 Cul, 460, affirmilug CAgy.) be 
115 

Ma+q-—Lomeroy v. Smith, 17 Jick 
&5 

6 C.J. p 308 note 84. 


30. Cal—Sausas v. Lucas, 105 P14, 
166 (nl 460, nitiviatige (Aye) Cer 
P iWi—Traln ve Melowell, 27 1 
G01, O91 Cul, 119. 

Mont.—Rotchelenu v. Boyly 31 2. oat. 
12 Mont, 690. 


31. Jown—First Nat Bank v, Neve, 
235 N.W 361, 213 Iowan Sti. 

Ok1 —Drvuch v. Buleh, 221 2. 77, 96 
OkL 148. 
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any part of the attached property which 1s not 
subject to the mortgage,®* nor, it has been held, to 
personalty within the state and subject to a foreign 
mortgage 83 


b. Levy Subject to Mortgage or Pledge 


Levy of an attachment upon the mortgagor’s or 
Pledgor’s equity of redemption should be made as on in- 
tangible property. 

Mortgaged chattels may be also attached by levy- 
ing on the right or equity of redemption, subject 
to the rights of the holder of the mortgage or 
pledge,8* and such a levy may properly be made 
as on intangible property.35 

It has been held that where the officer levies an 
attachment upon certain goods subject to a mort- 
gage and takes possession of the same as against 
all persons except the mortgagee, and defendant in 
the attachment 1s wholly divested of his possession 
of the goods, such levy 1s sufficient as to defend- 
ant, whether or not it be sufficient as to some 
third person claiming some interest in the goods, 
and he may not be wholly and entirely divested 
of the possession.%6 

A levy on a pledged note has been held sufficient 
where notice was served on the pledgee and the note 
was permitted to remain in huis hands 57 


§ 227. Levy on Realty 


Realty may be attached by constructive selzure ef- 
fected through overt act, notice, and recording of the 
attachment Ilen. 


Broadly speaking, a levy of attachment upon 
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realty, unlike personalty, is perfected by notice 
and recording without actual seizure and posses- 
sion 88 To constitute a valid levy upon land, the 
officer must do some act which shows that he has 
seized the property and exercised dominion over 
it, and which 1s sufficient to put the owner or his 
tenant upon notice ,°9 but owing to the difficulty of 
making a seizure of lands the law has invented 
the fiction of constructive seizure, which may be 
accomplished in various ways under the statutes 
of the different states.49 The tenant is not there- 
by dispossessed,*1 and, in the absence of statute 
requiring it, 1t 1s not necessary that the officer 1r 
levying upon land should take possession of the 
same,#?2 enter upon it,43 or even, it has been held, 
have the same in his view.*4 


An attachment of all the right, title, and interest 
which the debtor has 1n lands is a good attachment 
of the land itself #5 


§ 228. Service of Writ and Description 
a In gencral 
b Service of writ on defendant 
c. Service of writ and description on 
occupant 
a. In General 


Service of the writ in compliance with statutory re- 
quirements is sufficient. 
It 1s sufficient 1f a writ of attachment on realty 
is served in compliance with regulatory statutory 
provisions 46 


32. Okl—Central Sav. Bank & Trust 
Co v. Liberty Nat Bank of Kan- 
sas City, Mo, 239 P. 660, 112 Okl 
35 

Utah —Grever v. Cash, 253 P 676, 69 
Utah 194 


@Chattels covered only in part by 
morte age 

Where some of attached cattle 
were coveréd by mortgage and others 
were not, attachment without pay- 
ment or tender of the amount due 
mortgagee was valid as to thove not 
covered by the mortgage —Central 
Hav. Bank & Trust Co v_ Liberty 
Nat. Bank of Knnsas City, Mo, 239 
P 660, 112 Okl 35 


33. Haltom v. Nichols & Shepard 


Where property mortgaged in Kan- 
gas is atlached in Oklahoma, it is 


35. 
413, 309 App Div 208, aflzmed 147 
NWF 180, 239 NY 5626 

zqulty of redemption in goods con- 

signed to factors 
A. lovy on defendant’s equity of 
redemption in goods consigned to 
factors, subject to a general lien for 
commissions and advances, was 
properly made as on intangible prop- 
erty —Clements v Doblin, 204 NYS 

113, 209 App Div 208, affirmed 147 N 

i 180, 339 NY 626 


36. Myers v Colo, 4 P. 169, 32 Kan 
138 

@7. Hardon v Dixon, 86 N.YS. 346, 
91 App Div 1089—8 CJ p 2382 note 
88. 


3s. In re Maler Brewing Co, (CC 
ACal) 65 F (2d) 673, certiorari 
denied Wells v Simons, 564 8 Ct 
131, 290 US 605, 78 L Bd. 598 


mot necessary fur plaintiff to pay or|39. Lane v Bradfield, 140 SH 417, 


tender to mortgages the amount of 

the debt —Tlullom v Nichols & Shep- 

ard Co, 166 I? 7148, 64 OkL 184 

3% Hyde v. Shank, 43 N.W. 89f, 77 
Mich. 5$17—6 C.J. p 232 note 66. 


37 GaAnpyp 385—United Provisions 
Corporation v Board of Missions, 
124 SH 830, 38 Ga.App. 9—6 CJ 
p 238 note 95 


Some overt act of constructive 
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Clements v Doblin, 204 NYS , seizure js essontial to the validity of 


an attachment on real estaie—Lane 

v Bradficld, 140 SE 417, 37 Ga App 

395 

Levy on growing crops gece supra § 
223 f. 

49. Smith v. Brown, 33 8.H 849, 96 
Ga 274—6 CJ. p 2383 note 96. 


41. Smith v. Collins, 2 NW. 177, 41 
Mich 173—6 CJ p 233 note 97 


43. Steam Stone-Catter Co v Sears, 
(CCVt) 9 F 8, 20 Blatchf 28— 
6 CJ p 233 note 98 

As basi» for jurisdiction of nonresi- 
dent see infra § 482 


43. Perrin v. Loverett, 13 Mass. 128 
— € CJ. p 283 note 998 

44. Mobertaon v Hoge, 1 SH 667, 
83 Va 1234—6 CJ. p 233 note 1. 


45. McDonnell v. Amo, 84 S W.(2d) 
212, 162 Tenn. 86—6 CJ. p 233 
note 3. 


46 Mount v. Trammel, 175 P %33, 
13 Okl $6 
Statutory notice of levy of attach- 
ment on land need only describa 
property levied on—Finch, Van 
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b. Service of Writ on Defendant 


The writ must be served on defendant [f statute so 
requires. 

In some jurisdictions the statutes provide for 
service of a copy of the writ upon defendant in the 
action if he can be found in the county, and 
under such a statute it has been held that the 
attachment lien does not become valid until the 
writ 18 properly served by delivering a copy to 
defendant or the equivalent of such service 4? 


c. Service of Writ and Description on Occupant 


Compliance with statutory requirements, if existent, 
that a copy of the writ, usually accompanied by a de- 
scription of the property and notice, be left with the 
occupant is essential to the validity of an attachment 
on realty. 


Under some statutes a copy of the writ, usually 
accompanied by a description of the property at- 
tached and a notice that it 1s attached, should be 
left with the occupant of the property in making 
a levy upon real estate, and a failure to comply 
with such a requirement 1s fatal to the validity of 
the levy.48 


The levy of an order of attachment on a tract 
of land owned by one party defendant by giving 
the occupant a copy and posting anothcr docs not 
create a licn upon a different tract of land a con- 
siderable distance away and owned by another de- 
fendant.49 


§ 229. —— Declaration on Premises in Pres- 
ence of Witnesses 
Under some practice the officer may levy on reality 


by declaration of attachment made on the premises in 
the presence of witnesses. 


In some states the levy may be made by the 
officer going to the house and lands of defendant, 
or to the person or house of the person in whose 
custody and possession dcfendant’s property or es- 
tate may be, atid then and there declaring in the 
presence of credible witnesses that he attaches the 
lands and tenements of such defendant at the suit 
of plaintiff 50 


Slyck & McConville y. Jackson, 320 
N.W 130,57 ND 17 


47. Thompson v. White, 64 P, 718,| 8% Va 


124 


25 Colo 226—6 CJ p 234 notes|& CJ. p 233 note 5, p 234 note 6. 


Williams v Olden, 61 P 617, 7 
Tdaho 116, 97 AmS&R 8b50—6 CJ. p 


7, 8. 

48. Schwartz v. Cowell, 12 P 263, 
71 Cal. 306—6 C.J. p 234 notes 39, 
10. 

49. Watcher v. Wagner, 87 SW 
778, 120 Ky. 603, 27 Ky LT 1016. 


50. Tomiinson v Stiles, 29 N.J.Law 
426~—6 C.J. Pp 233 note 4, 


52, 
$35 notes 12, 13. 


Kan. 693. 


235 note 15, 


Bl. Me—Bryant v. Knapp, 68 A/88. Main v Tanpener, 42 Cal, 206— 
6 C.J. p 236 note 16, 


640, 103 Me 139. 
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Vt—Pond v Boker, 55 Vt 400, 
Va~—tlItobertson v. Ffoge, 1 SI 667, 


53. Flake v. Rider, 14 P. 280, 36 


& Fall y. Stevenson, 38 P. 887, 19 
Or 153, 20 AmSR 803—6 C.J. p 
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§ 230. Indorsement on Writ 


Under some statutes an officer may levy an attach- 
ment on realty by an indorsement of the levy on the 
writ or return. 

In some jurisdictions a levy on real property may, 
by statute, be made by an indorsemcnt of such levy 
on the writ, or, as 1t 18 worded in some reported 
cases, by an indorsement on the officer's return 


upon the process 51 


§ 231. —— Posting Copy of Writ or Order 
upon Property 
A levy on realty may be inval'dated by noncompli- 
ance with statutory regulations as to postirg notice of 
attachment and the [ike. Distinct tracts should be sep- 
arately postcd, although in the case of adjoining lots it is 
unnecessary to post each separately. 


It 1s a common provision in a number of the 
states that where there 1s no occupaum of the 
property a copy of the writ, and deseription, anid 
notice that the property is attached Shall be yuost- 
ed in a conspicuous place on such property, and 
a failure to comply with such a requirement is 
fatal to the validity of the levy 52 


A levy upon a large number of adpani tuwn 
lots is not mmvalidated by a failure to place a copy 
of the writ on each separate Jot" la pestng a 
copy on one tract will not be suttieeut as a luevy 
on another separate amd cstanet tract! 


§ 232, ——— Filing and Recording 


The authorities disagree as to the mandatory chur- 
acter of statutes calling for the filing and rtrco-ding of 
the writ, certificate of attachment, and other p.upers, 


In some jurisdictions in addition ty sume ane 
of the foregoing steps, and m others im hen there- 
of, it is provided that the levying «fficer shall tile 
with some designated officer a copy of the writ, 
certificate of attachment, or the Ithe, tugether with 
a deseripltion of the property attached aml ane 
tice that it is attached.65 As a general rule com 
Pliance with these requirements is held to be nee 
essary in order to constitute a valid Ivy on reat! 
property ,°6 but there 18 also authority for ths 


Location of land as bearing on neces- 
ality of Gling 
An oMeecr serving an nttachus nt 
writ in a county other then thet in 
which it wan deeued in not recuired 
to have hin return recorded with the 
clerk of the court of the eomnty 
whore the land that wan attached in 
bliuated — Mount v. Uremmel 175 2° 
sin: 73 Okl. 96-6 C.J. p 204 note 16 
c]. 
56. Idahoa—Welch v, Morris, 291 P, 
1048, 49 Idaho 781. 
N.D—Zimmerman v. Boynton, 229 N. 
W 3, 68 N.D. 112. 
6 C.J. p 236 note 17. 
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view that such provisions are intended only to 
provide a method of giving notice of the attach- 
ment and a compliance therewith 1s no part of the 
levy,57 and that noncompliance does not invalidate 
ihe attachment as against one having actual no- 
tice of the levy.58 


§ 233. Levy on Interest in Land 


Broadly speaking an interest in land may be attached 
by levy in the manner provided for attachment of land, 
although rt ts held that an equitable interest may be at- 
tached only by bill in equity. Seizure of realty In pos- 
session of a life tenant does not levy an attachment on 
the interest of ths remainderman 


Where an interest in land is subjcct to attach- 
ment, as explained in 8§ 75-78, 1t has been held 
that such interest may and should be attached by 
a levy in the manner provided for the levy of the 
writ upon real property,5® althouch there is also 
authority to the effect that an equitable inteiest 
in realty can be attached only by bill in equity 60 


Inicrest of renaiderman Seizure of realty in 
the possession of a life tenant 1s not a valid Icvy 
of attachment as aguimst the interest of the 1¢- 
mainderman. 61 
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§ 234. Levy on Property Held Jointly 
a. In general 
b. Property of tenants in common 
a. In General 


Ordinarily the officer should levy an attachment on 
a defendant's interest in jointly owned property by con- 
structive selzure, without taking actual possession of 
the physical property. 

In the absence of a statute specially authorizing 
it, an officer levying under a wit of attachment 
against the property of a debtor owning property 
in common or jointly with anothcr, incapable of 
being separately attached, may not lawfully seize 
the entire property,®* and a levy on the undivided 
interest of an attachment debtor not entitled to 
possession may and should be made by construc- 
tive scizure without taking possession of the physi- 
cal property.6> It has been hcld that a statute 
providing that exccutions on judgments may be 
levied on joint property without taking the prop- 
erty into actual possession does not apply to at- 
tachments, although it was further held that such 
statute would not, 1f applicable, authorize a levy 


There must be at least substantial 
complance with satatule requiring 
that, when realtv standing in name 
of third person 35 attached, notice 
must be filed that defendant’s iInter- 
ent is attach d—Weleh v Morris, 
291 P. 1018, 49 Idaho 781. 


Realty transferred from defendant 
at time of lovy 

Attachment against realty, which 
at time thereof had been convayed 
by reearded deed Lrom defendant's 
mother, was vould, where statutory 
noticu had nol Inen filed —Welch v 
Morris, 291 P 1018, 49 Idwho 781. 


S57. Mass.—Coflln v. liay, 1 Metc 
212 

Tex —Woldert v. Nedderhut Packing 
Provision Co, 46 SW 378, 18 Tux 
Civ.Apnp. 603 

6 CJ p 236 note 20. 

se. Ellis v. Reed, (Alaska) 238 F 
$41, 151 CCA. 357 


Purchase of land before levy 
The failure to record a certificate 
of attachment as required by Comp 
L (1913) § 974, does not invalidate 
the attachment as against a purchasn- 
er before the levy, who owed on his 
contract more thin the amount for 
which the attachment was levic«, 
and who had actual notice of the 
levy within a short time.—Ellis v 
Reed, (Alaska) 238 F. 341, 1651 CC 
A. 357 
59. Ipley v. Hunter, 281 P. 387, 164 
Wash. 163—State ex rel. Oatey 
Orchard Co v. Superior Court for 
Chelan County, (Wash.) 280 P. 350 
—§ C.J. p 286 note 232. 


Purchaser's interest nnder execntory 
contract 

(1) The purchnner’s interest under 
an executary contract to purchase 
realty on deferred payinents was 
subject to atiachment only in the 
manner provided for attaching trcul 
property —repley v. Hunter, 281 P 
337, 1564 Wash 165 

(2) The right to attach the inier- 
est of a purchascr under a contract 
for the rule of land, as distinguished 
from the method of levying the at- 
tachment, will be considered in § 315 
of the title Vendor and Purchaser 
[66 CJ. p 1088 notes 97-11). 


Go. Lane vy Marshall, 1 Heisk 
(Tenn) 30—6 CJ. p 237 note 23. 


6l. Lane v. Pradfield, 140 SB 417, 
37 Ga App 395 


Does not constitute notice to remain- 
derman 

Where life tenant is In possession 
of reiity, and possession, use, and 
enjoyment of the property by re- 
mainderman is postponed until the 
death of life tenant, no act of levy 
officer in seizing and taking posses- 
sion of the property can amount to 
notice to renlunderman, and entry 
of levy on attachment reciting such 
soisure and taking of porscssion is 
not a valid seisure as against re- 
mainderman—Lane v Bradfield, 140 
SH. 417, 37 Ga App 396 


ea. Western Bond & Mortgage Co. 
v. Chester, 259 P 13, 145 Wash 81. 


63. Taylor v. Benningfleld, (Tex Civ 
App) 267 S.W. 988—Briggs v. 
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a (Tex CivApp) 217 SW. 


Tenant's interest in cotton in Isnd- 
lord’s posseszsion 

Although cotton in possession of 
the landlord and in which tenant has 
& three-fourths mterest and hig land- 
lord a fourth interest can be levied 
on, as respects the tenant's undivided 
interest, by a creditor of the tenant, 
under Rev St. arts 2654, 3743, 3744, 
yet it is subject only to a construc- 
tive levy of the attachment writ, 
that is, by giving the notice requiled 
by arts 265, 3740, and 1f the statu- 
tory course 18 not followed, and the 
officer levies the writ by taking pos- 
session of tho property, there results 
an illegal ouster of rightful posses- 
sion of the landlord which can be 
regained m the statutory proceeding 
of trial of right of property —BErires 
v. Briggs, (TexCivApp) 247 8 W. 
318 


Interest of transforor of cotton 
tickets 
Where by transfer of tickets or 
certificates by the debtor, hetore levv 
of altuchment, to the owner of half 
interest in cotton, the transferee was 
entatled to pussession, only constiuc~ 
tive levy could be made on the 
debtor’s half interost, rinca Nev Kt 
art 3740, provides that, where the 
debtor has an interest but 14 not en 
titled to porseasion, lovy cannot be 
made hy taling posscssion —T.ayj lor 
v. Benningfleld, (Tox.Civ App) 43: 
S'W. 938, 


§ 234 


by the sheriff simply indorsing “Levied” on the 
writ without going to see the property. 


b. Property of Tenants in Common 


(1) Personalty 
(2) Realty 


(1) Personalty 


In levying an attachment on the Interest of a tenant 
in common in personalty the officer may be Justified in 
taking possession of the property, but should not divide 
it to attach a specific part as property of the defendant. 

An officer in levying upon an intcrest of a ten- 
ant in common in personal property may have the 
right to take possession of the property ,®5 but 
he has no power to make a division, either with 
or without the consent of the cotcnant, or to at- 
tach a spee:fic parcel as the property of the 
debtor. 


(2) Realty 


The officer should levy his attachment upon the 
debtor’s undivided interest as tenant In common of 


realty. 

An attachment upon real pioperty of tenants in 
common should be levied upon the debtor's un- 
divided share 1n whole or 1n part.&7 


§ 235. Amount of Property to be Attached 
and Excessive Levy 


a. Amount of property to be attached 
b. Excessive levy 


a. Amount of Property to Be Attached 


The levying officer should attach as much property 
as may be required to pay the total amount due, 

In levying a writ of attachment the officer should 
take as much of defendant's property subject to 
attachment as will be sufficient to pay the debt 
demanded®8 with costs,®9 interest, and incidental 
expenses,’© and it has heen held that there shonld 
also be a proper allowance for the depreciation m 
value incident to the propeity seized and to the 
forced sale.74 The officer must, however, decide 
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for himself as to the extent and sufficiency of the 
seizure,’2 exercising a cautious and reasonable dis- 
cretion such as should influence the conduct of 
prudent and discreet men in the management of 
their own affairs.78 


The right of the attachment creditor, or debtor, 
to designate the property to be attached has been 
heretofore considercd 1n § 21+. 


b. Excessive Levy 


(1) In gencral 
(2) Mode of obtaining relief 


(1) In General 


Excessiveness of levy may not [nvalidate the attach- 
ment, but is ground for discharge of a separable balance 
not required to pay the claim. Whether the levy is ex- 
cessive is a question of fact. 


Although a Icevying officer who makes an ex- 
cessive levy may be liable to an action by the 
party imjurcd, an attachment is not neccessarily 
rendered void by the mere fact of being exccs- 
sive,’4 and, where the officer levies upon a larger 
amount of property than 1s necessary, this will nut 
authorize a release of the property on the greund 
of excessive levy, but in such case 1t 18 the officer's 
duty to retain sufficient to satisfy the claim ani 
to discharge the balance 79 


In the case of an indivisible article of personal 
propeity, the attaching officer may sei7ve the same 
although greatly in excess of the attachment debt, 
where there 1s no other or sufficient property avail- 
able.76 


The question as to what constitutes an excessive 
levy 18 a question of fact and is properly left for 
the jury.77 


(2) Mode of Obtaining Relicf 


The parties may raise the question of excessive levy 
by application for relief in the court whereln the action 
[Is pending. A court has power to protect both the at- 
tachinent debtor and his other creditors by preventing or 
discharging an excessive attachment. 


The question whether a levy is excessive is one 
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to be presented to the court issuing the writ and 
im which the action is pending?® by an application 
for relief by the debtor, or his successor in inter- 
est,”9 and can be raised, it has been held, only 
by the parties to the action®9 But it has been 
said that a court has authority to protect a de- 
fendant, as well as other creditors, by preventing 
an excessive levy of attachment or the holding 
of more property than 1s sufficient to meet the debt 
with the necessary costs and expenses,8! and the 
court may, after investigation as to the value of 
the property, discharge the attachment as to so 
much thereof as 1s 1n excess in value of the amount 
for which the levy should properly have been 
made 82 


§ 236. Inventory and Appraisal 


Necessity 

Who may make 

ce Time of making 

d. Form and requusites 

e. Service of inventory 

f. Effect and conclusiveness of inventory 
and appraisal 


o ® 


a. Necessity 


it «s ordinarily proper, but as dependent upon the 
statutes may or may not be essential, for the levying 
officer to make and return an inventory and appraisal 
of the property attached. 

As a general rule the levying officer should make 
and return an inventory and appraisal of the 
property attached.82 But it has been held that an 
inventory, while proper, 1s not essential,84 and that 
failure to make and file an inventory will not in- 
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validate the levy,®5 although there is also author- 
ity to the effect that failure to file an inventory 
and return in compliance with statutory require- 
ments renders the entire proceeding void.8¢ 


Where the scheduling and appraising of property 
taken on attachment are for the protection and 
benefit of defendant,87 if such schedule and ap- 
praisal are omitted by order or consent of defend- 
ant, no rights of other creditors being involved, he 
will not be heard to object to such omussion,88 and 
where the provision requiring the inventory 1s 
considered as being for the benefit of a creditor 
it can be enforced only by him.89 So also where 
a bond to dissolve an attachment provides for the 
payment of the amount recovered in the final 
judgment, and is executed without an appraisal of 
the attached land, as required by statute, the ob- 
ligors waive the requirements for an ascertain- 
ment of the value of the land and substitute the 
amount of the final judgment for the appraised 
value.99 


It has been held that where the officer in his 
return to a writ of attachment gives a specific de- 
scription of the property attached a schedule re- 
iterating the same facts is unnecessary.®! 


The omission of the officer to attach an inven- 
tory to his return, as required by statute, may be 
cured by amendment. 


Second appraisal On attachment against an ab- 
sconding debtor, where there was an appraisal at 
the tume the property was attached, a second ap- 
praisal after judgment and before sale is unnec- 
essary 98 
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§ 236 
b. Who May Make 


In accordance with the controlling statutes, the In- 
ventory and appraisal may be made by the levying officer 
with the aesistance or in the presence of others, by the 
county clerk, or by disinterested freeholders. 

The manner of making an inventory and appraisal 
is dependent upon statutes. In some jurisdictions 
the officer 1s required to make the imventory and 
appraisal with the assisiance of a specified number 
of credible and disinterested householders®* who 
must be first swoin by the officer.95 In others the 
officer is required to make an inventory in the 
presence of a designated number of witnesses,96 
or the inventory and appraisal are required to be 
made by two disinterested freeholders 9? The coun- 
ty clerk issuing a writ of attachment is not dis- 
qualified from acting as an appraiser.28 


c. Time of Making 


An inventory and appraisal should be made at the 
time, if any, limited by statute, or within a reasonable 
time. 


As a rule it is not essential to the validity of a 
levy that the inventory and appraisal should be 
made forthwith,29 but it will be sufficient if the 
same be made within a reasonable time. 


Statutes prescribing a period within which an 


inventory and return should be filed have been con- 
strued as mandatory.” 


d. Form and Requisites 
(1) In general 
(2) Signature 


(1) In General 


Broadly speaking an Inventory should be true and 
detalied as to the property seized, and the estimated 
value thereof should be set forth. 


The inventory must be just, true, and minute as 
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to all the property seized, and the estimated value 
of the several articles of personal property should 
be stated,8 but a description of the property so 
full and true as to preclude any mistake as to 
what property was attached 1s sufficient,* and it 
has been held that inability or imadvertence to 
mention a debt due to attachment defendant as 
residuary legatee 1n the inventory filed by the sher- 
1ff will not defcat the lien of the attachment, where 
the attachment itsclf and the notice were broad 
enough to cover such indebtedness, since the court 
may authorize an amendment of the inventory 5 


It has been held that if several parcels of land 
are levied on 1t 18 mot necessary to make a sepa- 
rate appraisement of each lot, but the whole may 
be appraised by one estimate without specifying 
the separate value of each parcel ® 


Such articles as are perishable must, it has been 
held, be enumerated.’ 


Where the appraisals of property seized under a 
writ of attachment are referred to in, and attached 
to, the sheriffs return, the latter must be consid- 
ered in connection with them in determining wheth- 
er the appraisal was properly made.8 


(2) Signature 
The inventory and appraisal should be signed by the 
makers. 


Where so required by statute the inventory or 
appraisal should be signed by the officer before re- 
turning the same,® and the appraiscment should be 
signed by the appraisers.10 


e. Service of Inventory 


Where the statute so requires, a copy of the Inven- 
tory should be served on the defendant, birt this require- 
ment may be waived, and noncompliance therewith Is 
unavailable to a third person. 
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In some states the officer is required to serve 
on defendant a copy of the inventory at the same 
time he serves the latter with a copy of the writ. 
It has been held, however, that the failure of the 
officer to serve a copy of the inventory on defend- 
ant can be taken advantage of by the latter only 
and is not available for a subsequent attaching 
creditor,12 and that a defendant in attachment 
waived seivice of a copy of the writ and inventory 
by absconding from the county and state.18 


f. Effect and Oonclusiveness of Inventory and 
Appraisal 
The Inventory is conclusive as to whether specific 
property was attached, and the appraisal constitutes 
prima facie evidence of value. 

Upon the question of whether any specific prop- 
erty, real or personal, has been attached, the 1n- 
ventory returned by the officer 1s conclusive,!4 and 
the appraised value of such property is prima facie 
evidence of its real value as against the officer.15 
Where, however, personal property seized by the 
officer 1s afterward sold by him at official sale, 
the value of the goods 1s not determined solely by 
the appraisal, but ihe amount received by the officer 
at such sale 1s competent evidence of value as 1s 
also the opinion of persons familiar with the goods 
and acquainted generally with the value of such 
goods,16 


§ 237. Property Levied on under Other Pro- 
cess 


a. Personalty 
b. Realty 


a. Personalty 


(1) Who may levy 
(2) Manner of levy 


(1) Who May Levy : 
(a) In gencral 
(b) Deputies 


(a) In Gencral 


Axi officer holding personalty under a prior process 


may levy on the same personality under a writ of attach- 
ment. Where property Is held by one officer under proc- 
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ess, some authorities deny the right of a different officer 
to levy an attachment thereon, although other authorities 
permit it to be subjected to further levies by either the 
same or a different officer. 

An officer who has levied on personalty may sub- 
sequently make a levy on the same property under 
a writ of attachment;27 but as a seizure and tak- 
ing possession by the officer 1s essential in case of 
a levy upon personalty, as has been explained in 
§ 223, it has been held in some jurisdictions that, 
where goods are held by an officer under othet 
process, an attachment can be levied thereupon only 
by such officer, and another officer cannot make a 
levy thereon even though the officer holding the 
property assents to the subsequent so-called levy,18 
or although such officer or his keeper agrees to act 
also as the kecper of the second officer.19 Accord- 
ing to the decisions in other states, however, if 
personal property is levied upon under a writ, 
it may still be subyected to further levies either by 
the same or another officer, such levy beg made 
subject to the prior levy or levies.79 


(b) Deputies 
Some authorities permit a deputy to attach property 
held under procesa by his principal, on the theory that 
the deputy and the principal are one officer, while others 
forbid such levy on the ground that they are different 
officers. 


In some jurisdictions it is held that a deputy 
is so far a different officer from his principal as 
to come within the meaning of the rule forbidding 
levies on the same property by different officers, 
and that he 1s therefore unable to levy upon goods 
already attached by such principal.21 In other ju- 
risdictions, however, the acts of the deputy are 
regarded as the acts of the principal, and a deputy 
may levy an attachment upon property already at- 
tached by his principal through another deputy.*4 


(2) Manner of Levy 


(a) By officer who made previous levy 
(b) By officer other than one who made 
previous levy 


(a) By Officer Who Made Previous Levy 


® officor in possession of property under prior proc- 
ess may levy thereon without overt act and merely by 
noting the attachnent on his return, although this rule 
is inapplicable where the officer lacks possession. 
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Where an officer holds actual or constructive pos- 
session of property under a prior levy, but not 
otherwise,2? no affirmative or overt act on his part 
is necessary in making a levy under a subsequent 
writ;24 but he may simply treat the property as 
seized under the subsequent writ also and make his 
return accordingly “5 


(b) By Officer Other than One Who Made 
Previous Levy 
Levy of an attachment on property held under prior 
process by a different officer Ia effected by notifying the 
officer In possession. The return may describe the prop- 
erty as all that Is in custody of such prior officer. 
Where a subsequent levy is made by an officer 
other than the one who made the first levy, the 
possession of the first officer is not to be disturbed, 
but the levy 1s made by notifying the officer 1n pos- 
session of the making of it26 In such case the 
return need not specify the property, but it 1s sufi- 
cient to refer to the property as all which is in 
the custody of the officer in possession.27 


b. Realty 


Levy on land held under process by a different of- 
ficer confers a valid, although subsequent, attachment 
lien. 

Since in the case of levy upon realty, the offi- 
cer levying acquires neither title, possession, nor 
special property, as shown in §§ 227, 240, there 
is no reason why an attachment creditor may not 
acquire a valid len by the levy of a writ of at- 
tachment on land on which another officer has al- 
ready levied an attachment or execution,28 sub- 
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ject, of course, to the lien of the prior attachment 
or execution creditor.29 


§ 238. Successive Levies under Same Writ 


Successive levies under the writ are permissible In 
the absence of fraud. Further, an unofficial sale of at- 
tached property under agreement and delivery of the 
money proceeds to the attaching officer is In effect a 
release of the attachment on the property and a transfer 
thereof to the money. 

A writ of attachment is not rendered funcius 
officio by the first levy thereunder,29 and in the 
absence of fraud there 1s no reason which will 
prevent a second levy upon personal property, un- 
der the outstanding writ, where such property has 
once been taken but afterward surrendered by muis- 
take or otherwise, no other rights imtervene, and 
the legal owner imterposes no protest against such 
second levy.81 Where an officer attaches property 
at different times on the same writ copies need not 
be left in each instance, the leaving of a single copy 
including a list of all the property attached before 
the time of service elapses being held, on a plea 
in abatement, to constitute good service,82 


The practical effect of an executed agreement 
by plaintiff and defendant for sale of attached 
property under direction of the sheriff and the 
turning over of the proceeds to him, 1s to effect 
a release of the attachment on the tangible prop- 
erty and a levy of the attachment on the money 
proceeds,?8 


§ 239. Effect of Levy 


a. In general 
b As to check holder 


Property in charge of sheriffs dep-|26. Il —White v. Culter, 12 Ill Anp 


Supp. 782—6 CJ p 241 note 85. 


(1) An attachment of previously 
attached o1l tanks and pumps was 
ineffective, where no new receiptor 
wes given, and no new seizure or 
statutory return of attachment was 
made, and there was no showing that 
the receiptor was notified of second 
attachment and agreed to assume re- 
sponsibiity—In re Gilbert, (DCN. 
H) 18 F Supp 782 

(2) Where o1l tanks and pumps 
hadi been returned to the debtor's 
possession after attachment, no fur- 
ther attachment thereof could be 
made without new selsure and filing 
of statutory notice—In re Gulbert, 
supra. 

#4. Mont.—Chowning v. Madison 


Land & Irrgation Co, 276 P 948, 
84 Mont 494 


uty 

(1) In levying a second attach- 
ment, no affirmative or overt act 
need be done to diveat defendant of 
possession; the property being in 
the sheriff's possession by reason’ of 
& prior attachment not released, o1, 
what is the same thing, having been 


38 
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deputy who had receipted to him 


therefor—Palmer-Haworth Logging #8. <Ala—Johnzon v. Burnett, 12 


Co v. Henderson, 174 P, 531, 90 Or. 
192, 


(2) It is enough for a sheriff in 
levying an attachment on property 
of which he, through a deputy, had 
possession under @ prior attachment, 
to forward the papers to his deputy 
and make a return that the property 
was aitached, provided the return 
shows that he then held the posses- 
sion —Palmer-Haworth Logging Co, 
v Henderson, supra. 


Or—Palmer-Haworth Logging Co v. | 28. Chowning v. Madison Land & 
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a. In General 


Levy of an attachment transfers the property from 
the debtor’s custody to that of the law. 


of contrary statute, 


ment 


The effect of an attachment is to put the prop- 
erty into the custody of the law,84 to secure it 
against alienation of the debtor and the judgments 
of other creditors and to hold it to be levied upon 
by execution when judgment shall have been ob- 
tained, a specific lien being created.25 The rights 
of the attaching creditor are fixed at the time of 
levy,®6 the attachment 1s an encumbrance from that 


4% Fla—Xx parte Fuller, 128 So 
488, 99 Fla 1165 
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111 Conn 299 

Ky —Day’s Ex’x v_ Traders’ Nat. 
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Zquitable interests of third persons 

Under the Attachment Act (1 
Comp St [1910] pp 187, 188, §§ 7, 8), 
the previous equitable interests of 
third parties as well as their legal 
interests in the land attached are 
protected —Busath v. Prival, 95 A. 
136, 84 NJ Ba 599 
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ster v Weston, 126 NE 271, 285 
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Statutes making attachment cred- 
tor bona fide purchaser 

(1) Under statutes providing that 
from the date of an aitachment the 
plaintiff shall be deemed a bona fide 
purchaser of the attached property as 
against third persons, subject to con- 
ditions as to recording in the case of 
real estate, an attachment creditor 
cannot claim to be a good-faith pur- 
chaser, where the premises were 1n 
possession of the debtor claiming a 
homestead exemption —Marvin & Co 
v. Piazza, 276 P 680, 129 Or. 138. 


(2) Under such a statute the at- 
taching creditor, before he can be 


(Tex Civ. 


or special circumstances such as 
fraud, the attaching creditor secures only such rights in 
the property as his debtor had at the time of attach- 
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time and a subsequent judgment relates back to 


1t.87 
In the absence 


The attaching creditor “steps into the shoes” of 
his debtor and acquires whatever rights the latter 


may have in the property attached,88 and the at- 


tachment operates only on such rights.89 While 
an attaching creditor may in some circumstances 
occupy the position of an innocent purchaser for 
value,49 it 1s ordinarily held that neither the at- 
taching creditort! nor the levying officer,f4 is to 
be so regarded, 
the attachment creditor any other or higher rights 
than the debtor then has,48 in the absence of fraud 


and that the levy cannot give to 


deemed a purchaser in good faith of ,43. Ariz—Hillery v Cumming, 14 P. 


the attached property, must allege 
and prove facts establishing his posi- 
tion as attaching creditor —Wheeler 
Lumber, Bndge & Supply Co v Shel- 
ton, (Or) 29 P (2d) 1018, rehearing 
denied 81 P (2d) 168 


Uniform Sales Act 

(1) The provisions of the act gov- 
erning the sale or pledge of goods by 
& person who, having sold goods, con- 
tinues 1n possession, are inapplicable 
to the claim of attaching creditor of 
seller who retained possession of 
lumber after sale thereof, where 
there was no showing that sheriff or 
attaching creditor paid value for 
lumber or that attachment was based 
on valid debt—Wheeler Lumber, 
Bridge & Supply Co v. Shelton, (Or ) 
29 P (2d) 1018, rehearing denied 31 P 
(2d) 163. 


(2) Where a sheriff, in possession 
of lumber under attachment, did not 
allege or prove that defendant in at- 
tachment was indebted to plaintiff in 
writ, nor that the sheriff or plaintiff 
in attachment was in the position of 
@ purchaser in good faith for valu- 
able conalderation, the buyer of the 
lumber, 1n view of a completed sale 
thereof before levy of attachment, 
was entitled to possession as against 
the sheriff claiming under attach- 
ment —Wheeler Lumber, Bridge & 
Supply Co v Shelton, supra. 


41. US—wNisbet v. Federal Title & 
Trust Co, (Colo) 229 BF. 644, 144 C 
CA. 54, certiorar: denied 36 S Ct. 
558, 241 US 669, 60 L Hd 1229 

Tex—Brinkman v Rick, (Civ App ) 
19 SW (2d) 808—Taylor v. Ben- 
ningfleld, (CivApp) 257 S.W 938. 

Wash —wWeaddell v Roberts, 246 P 
766, 189 Wash 273 


42, American Fruit Growers of Cali- 
fornia v. Jackson, 265 P 926, 208 
Cal 748 
Sheriff seizing property under writ 

of attachment takes only such rights 

in the property as the person from 
whom it was seized had —American 

Fruit Growers of California v. Jack- 

son, 265 P. 926, 208 Cal 748. 
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(24) 709, 40 Ariz 512, 8& ALR 
1081 

Cal—Walker v Doak, 290 P 290, 210 
Cal 30—Stockel v Eich, 297 P 
595, 112 CalApp 588—Richman v. 
Bank of Perris, 282 P 801, 102 Cal. 
App 71 

Conn —Travelers’ Ins Co v. Mayo, 
180 A 379, 108 Conn 341 

Nhl—Brennan v Persselli, 187 NE. 
820, 853 Ill 6380, affirming 366 IIL 
App 441 

Towa —Gibson v. Gibson, 217 NW. 
862, 205 Iowa 1285—hMudland Nat. 
Bank of Muinneapols, Minn, Vv. 
Douglas, 203 NW. 44, 199 Towa 
1190 

Kan —Federal Trust Co 
296 P. 704, 182 Kan. 615 

Ky—O 8. Fidelity & Guaranty Co. 
v McHargue, 97 S W (2d) 881, 265 
Ky 818—~Amick v Goodykoontz, 
48 S'W (2d) 1000, 241 Ky 3815— 
Stivers v Steele, 230 SW (2d) 1717, 
230 Ky. 700—Grooms v. National 
Bank of Kentucky, 292 SW 613, 
218 Ky 846 

La—Holmes & Barnes v Shawnee 
Milling Co, 4 La App 706 

Me —Boyle v. Clukey, 139 A 461, 126 
Me 443 

Mass —O’Gasapian v. Danielson, 187 
NHB 107, 89 ALR 11659-—Brew- 
ster v Weston, 126 NB 271, 236 
Mass 14 

Mo—Martzs v. Big Horn Glass Co, 
(App) 269 SW 697 

Mont —Dooley Implement Co. vy. Citi- 
zens’ State Bank of Dooley, 2838 P 
428, 86 Mont 339—First Nat Bank 
vy Citizens’ State Bank of Dooley, 
283 P 420, 86 Mont. 381. 

N H—Roaf v Champlin, 107 A 389, 
79 NH 219 

Ohio —Bell v Lerteman, 171 NB 613, 
85 Ohio App 59 

Or—Wheeler Lumber, Bndge & Sup- 
ply Co. v. Shelton, 29 P.(2d) 1013, 
rehearing denied 81 P.(2d) 163— 
Hudelson v. Sandera-Swafford Co., 
227 P 310, 111 Or 600 

Tex—Stewart v. Rockdale State 
Bank, (Civ.App) 52 SW.(2d) 915, 
affirmed 79 S.W (2d) 116, 124 Tex 
431—Erinkman v. Rick, (Civ App ) 


vy. Ireland, 


§ 239 


or collusion by which the attaching creditor’s rights 
are iumpaired,*4 or unless he has been misled by 
the debtor’s apparent ownership of the property 
attached and has given credit on the faith of such 
ownership,‘5 or the rule is abrogated by statutes 
as to the effect of unrecorded conveyances or in- 
cumbrances as to creditors without notice 46 


Estoppel of creditor to claim title. The levy of an 
attachment upon property may estop the attaching 
creditor to claim title thereto,47 unless he was un- 
aware that the levy was made upon property in 
which he had an interest.£8 


A levy upon property not subject to attachinent, 
although it 1s properly quashed, does not affect the 
writ itself so as to warrant setting that aside also.#9 


IVhere a levy 1s not made in good fatth nor for 
the purpose of its enforcement, but with the object 
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other levy being previously made, or to hinder or 
delay other creditors of the debtor it must be ad- 
judged fraudulent and vo1d.50 


b. As to Oheck Holder 


A check presented after attachment of a bank deposit 
should not be paid. 


Since, as has been scen in the title Assignments § 
60, a check does not, either under the Negotiable 
Instruments Law or in accordance with many prior 
authorities, operate as an assignment pro tanto of 
the deposit against which it is drawn, the bank should 
not pay any check given previously to the attach- 
ment but presented subsequently,51 although under 
the view that the giving of a check works an assign- 
ment of the deposit pro tanto, the amount thus trans- 
ferred could not be attached by a creditor of the 
maker ;52 and consequently a check given before the 
attachment of such deposit, although not presented 


merely to obtain some security or 


19 SW (2d) 808—Citizens’ Nat 
Bank of Waco v Billingsley, (Civ 
App) 300 SW. 648 

Wash—Tallyn v Cowden, 290 P 
1005, 158 Wash 335—WWaddell v 
Roberts, 246 P 755, 189 Wash 273 

WVa—Howell v McCarty, 88 SE 
181, 77 WVa 695 

Wyo—Sorenson v Howell, 241 P 
1068, 84 Wyo 119 

6 CJ p 243 note 97. 


“The courts are generally united 
in the holding that an attaching cred- 
itor cannot seize or reach any inter- 
est in property greater than 1s actu- 
ally owned ty the debtor ’’— Federal 
Trust Co v Ireland, 296 P 704, 705, 
132 Kan 615 


Bank deposits 

The text rule applies as to a bank 
deposil —Ellery v Cumming, 1é P. 
(2d) 709, 40 Ariz 612, 883 ALR 1081 
—Stradley v. Union Trust Co of San 
Francisco, 181 P. 823, 41 Cal App. 17 
—7 CJ p 671 note 58. 


Corporate stock 

(1) “Where the stock has been 
transferred on the books of the cor- 
poration, an attachment creditor 
takes subject to any existing equi- 
ties . if he desires to obtain 
the benefits of the stock as it actual- 
ly 18, he must also assume its bur- 
dens as actually existing "—Rich- 
man v Bank of Perris, 282 P 801, 
809, 102 Cal App. 71 

(2) A creditor of absconding bank 
president attaching president's stock 
who had constructive notice of de- 
fects and outstanding equities from 
defendants’ posses#ien of stock and 
from book entries showing stock was 
canceled and reissued to defendants 
took the stock subject to existing eq- 
ulties, and where his attachment 
debtor, president of the bank, had 


to prevent some 


converted the bank’s assets and ab- 
sconded, the attachment creditor had 
no greater mght than the president 
to set aside the sale of his stock 
without offering to reimmburse the 
purchasers for moneys contributed to 
save the bank—Richman vy, Bank of 
Perris, supra 


(1) A judgment creditors rights 
respecting attached land could rise 
no higher than the judgment debt- 
or’s —Gibson v Gibson, 217 NW. 863, 
205 Iowa 1285 


(2) A creditor attaching the debt- 
or’s interest im land acquires no 
gioater interest than the debtor had 
—Roaf v Champhln, 107 A 339, 79 
NH 219 


(8) Where debtor was estopped to 
assert payment of notes secured by 
lien on Jand, creditor attaching land 
was likewise unable to assert that 
the notes had been paid, since an at- 
taching cieditor takes only the rights 
of the debtor at the time of levy.— 
Grooms v National Bank of Ken- 
tucky, 292 SW. 518, 218 Ky 846 


Tease 

Attaching creditor of lessees ac- 
quired no greater rights than lesseas 
hed at time of levy—Conolley v 
Power, 232 P 744, 70 CalApp 70. 


Property obtained by fraud 

(1) A creditor attaching property 
obtained by fraud acquires only the 
debtor’s interest—Boyle v. Clukey, 
139 A 461, 126 Me 443. 


(2) Where a sale is procured by 
buyer’s fraud or musrepresentation, 
the seller's right to retake the goods 
1s superior to the claim of an attach- 
ing creditor, where the goods remain 


until afterward, should be paid to the holder.5? 


ulent buyer —Blount-Decker Lumber 
Co v Farmers’ Lumber Co, (Tex 
CivApp) 211 SW 247 


#4. Conn—Travelers’ Ins. Co. vy, 
Mayo, 180 A 379, 108 Conn 841. 
Ill—Mattoon Grocery Co v. Stucke- 
meyer & Olson, 158 NH 422, 326 

Ill 602 

Or—Wheeler Lumber, Bridge & Sup- 
ply Co v Shelton, 29 P (2d) 1013, 
rehearing denied 31 P (2d) 163— 
Hudelson v Sanders-Swafford Co, 
227 P 810, 111 Or 600 

Wyo-~—Sorenson v. Howell, 241 P. 
1068, 34 Wyo, 119 

6 CJ. p 248 note 98 


45. Conn—tTravelers’ Ins Co vy. 
Mayo, 180 A 379, 108 Conn. 341 

Wyo—Sorenson v. Howell, 241 P. 
1068, 34 Wyo 119. 


46 Jobnson v. Darr, 3272 SW. 1098, 
114 Tex 616, afhrming Darr v 
Johnson, (CivApp) 257 SW _ 682 
—Citizens’ Nat Bank of Waco v 
Billingsley, (TexCiv App) 300 S. 
WwW 648 

47. Stem v. McAuley, 125 NW 336, 
147 Iowa 680, 140 AmSR 832, 27 
LRA(NS) 692 Cont:ra Lewis v. 
Morse, 20 Conn. 211. 

48. Steele v. Putney, 15 Me 3327. 

43. Gaar v Lyon, 37 SW. 73, 148, 
99 Ky. 672,18 Ky L 500 

50. First Nat. Bank of Baltimore v. 
Corporation Commission of North 
Carolina, 157 A. 748, 161 Md. 508 

51. Kuhn v Warren Sav Bank, 
(Pa.) 11 A 440—7 CJ. p 671 note 
54. 

62. Boswell v. Citizens’ Sav. Bank, 
96 SW 797, 128 Ky 485, 29 Ky.L. 
988—7 C J. p 671 note 55 


with the buyer, for the subsequent; 5% National Bank of America v In- 


attaching creditor obtains no better 
right to the property than the fraud- 
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diana Banking Co, 114 Ill 483—?7 
C.J. p 671 note 5&6. 


7 CJd.8. 
§ 240. On Title to Property 


The levy of an attachment merely impresses a lien 
on the property and does not change the title thereto. 
The only purpose of levying an attachment is to 
impress a lien on the property,54 and the levy does 
not change the title thereto,55 even though, as 
the case of personalty, it may be taken from the pos- 
session and control of defendant,56 but only enables 
plamtiff to obtain security for an anticipated judg- 
ment.57 The general property remains in defendant 
who may alienate such property subject to the lien 
of the attachment.58 


The attaching creditor acquires no title to the 
property attached by means of his attachment,59 and 
even, it has been held, no right of action against a 
third person who may take the property from the 
officer or destroy it.60 


The attaching officer acquires at most only a spe- 
cial property in the articles attached, and not an ab- 
solute interest.62 


A levy on realty does not give to plaintiff a right 
to the possession of the estate nor to the rents, 1s- 
sues, and profits thereof,®8 nor does it confer upon 
the attaching officer the right to possession nor any 
special property therein ,64 nor 1s the interest or 
possession of the debtor divested by such levy.85 


§ 241. —— As Satisfaction of Debt or Judg- 
ment 
The authorities conflict as to whether levy of an at- 
tachment operates as a satisfaction of the debt or judg- 
ment. 


54. Furst Nat. Bank v. Kindwall, , 6L 
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A levy of attachment has been held to be a satis- 
faction of a debt, if the property is of a sufficient 
amount,66 even though the property is wasted by the 
negligence of the officer, although if the loss occurs 
without fault on the officer’s part the claim will not 
be extinguished.67 But the better view 1s that the 
levy of an attachment is not a satisfaction of plain- 
tiffs demand as the levy of an execution would be,§8 
and it has been held that the seizure of property, 
even to the full value of the sum claimed under an 
order of attachment issued during the pendency of 
an action, 1s not necessarily a satisfaction of the 
judgment afterward obtained, and that it must be 
affirmatively shown that the property was applied 
to and satisfied the judgment.®9 


§ 242. 


Where Effected by Improper 
Means 
A levy effected by improper means Is Invalid. 

It may be stated as a general rule that where a 
levy 1s effected by any improper means, as for 1n- 
stance by the use of any fraudulent devices to ob- 
tain possession of the property, it will be mvalid.70 


§ 243. Defects, Objections and Waiver 


a. Defects and objections 
b. Waiver 
c. Effect of entry of judgment 


a. Defects and Objections 
(1) In general 
(2) Who may object 
(3) Time to object 


154 Wash. 168—6 CJ p 244 note 


206 NW. 241, 201 Iowa 82 


55. Ivey v Kerce, 156 SH 389, 42 
GaApp 386—6 CJ. p 248 note 8 


SG. Starr v. Taylor, (CC Ind.) 22 ¥F 
Cas No 13,819, 8 McLean 542—6 C. 
J. p 244 note 4. 


57. Larmer v. Kelley, 10 Kan 298. 


58 Security Bank v. National Mut. 
Assur Asa’n, 128 So 3814, 13 La. 
App 380, denying rehearing 126 So 
691, 13 La App %808—6 CJ. p 244 
note 6—11 CJ p 488 note 10—€66é 
CJ. p 512 note 91 [a] (8) 


Property belongs to original owner 

Property attached belongs to orig- 
inal owner until divested by the sale. 
—Security Bank v. National Mut <As- 
sur Asa’n, 128 So 314, 18 La App 
880, denying rehearing 126 So. 691, 
18 La App 3808 


59. Kothman v. Markzon, 9 P. 218, 
84 Kan 642—6 CJ. p 244 note 7. 


60. Ill——Dobbins v. Hanchett, 20 IL 
App. 396. 

ND—State v. Rose, 68 N.W. 514, 4 
ND. 319, 26 L R.A, 593. 


Co, 188 SE 899, 192 NC. 31—6 
CJ p 244 note 9 


ma attaching personal property, 
sheriff, on serving writ, takes pos- 
session of property and acquires spe- 
cial interest which he may enforce 
for all concerned —Hambley & Co v 
H. W White & Co, 1383 SE 399, 192 
NC. 81. 
62. Baugh & Sons Co v. Crowell 

Corporation, 151 A. 718, 4 W.W. 

Harr (Del) 281. 


Subsequent proceedings as not pre- 
eluded 


Levy under attachment statutes 
does not vest in the sheriff such ab- 
solute interest in the debt or chose 
im action ag to preclude a subsequent 


proceeding thereon—Baugh & Sons eo. US.—Maexwell v. 


Co v. Crowell Corporation, 151 <A. 
718, 4 W W.Harr.(Del) 231. 


63. Kan—KXothman v. Markson, 9 
P 218, 34 Kan 6432. 

N.Y —Columbia Bank v. Ingersoll, 1 
NYS 64, 21 AbDN.Cas 241 

6 CJ. p 244 note 10 


@4. Epley v. Hunter, 281 P. 327, 330, 
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“A levy upon real estate does not 
permit the sheriff to take possession.” 
—LHpley v. Hunter, supra. 

65. McInnes v McKay, 141 A. 699, 
127 Me. 110, affirmed McKay v. 
McInnes, 49 SCt 844, 279 US 820, 
73 Ld. 975—6 CJ. p 244 note 12. 


66 Yourt v. Hopkins, 24 Dl 32é6— 
6 CJ. p 246 note 138 

67. Starr v. Moore, (CCInd) 22 FB. 
Cas No 18,315, 3 McLean 854—Starr 
v. Taylor, (CCInd) 22 F.Cas No. 
13,819, 8 McLean 643. 

6% Kanaman v. Hubbard, 222 SW. 
151, 110 Tex. 560, affirming (Civ. 
App) 160 SW. 304—6 CJ. p 245 
note 16 


Stewart, (N. 
M) 21 Wall 71, 22 Wall 77, 22 
L Hd. 564 

Or—Dickson v. Back, 51 P 727, 32 
Or. 217—Wright v. Young, 6 Or. 
87. 

6 CJ. p 245 note 16. 


70. Pomroy v. Parmlee, 9 Iowa 140, 
74 Am D, 328—6 CJ. p 245 note 17. 
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(1) In General 


A return good on Its face entities the levy to every 
reasonable presumption In its favor, and it Is not open 
to collateral attack unless void. But a levy clearly bad 
may be vacated. 

As a general rule where a return has been made 
which is sufficient on its face every reasonable pre- 
sumption will be made in favor of the validity of the 
levy,” but where a levy 1s clearly bad and cannot be 
cured 1t will be vacated on motion.74 Where the 
return 1s good on its face the levy cannot be attack- 
ed in a collateral proceeding unless 1t 1s void.78 


(2) Who May Object 
Defects and objections may be urged by those, and 
only by those, whose righte have been iInjuriously af- 
fected. 

Where the levying officer fails to take into his pos- 
session such property as 1s capable of manual se1z- 
ure, plaintiff may have reason to complain, but 
defendant is not injured thereby, and such levy will 
not be set aside on his motion.’4 Although it is in- 
disputable that, where possession of property has 
been unlawfully obtained for the purpose of levying 
thereupon, such levy 1s wrongful and cannot be up- 
held as against anyone who is so situated that he can 
urge its invalidity, as has been shown in § 242, yet 
such objection 1s not available to a party whose right 
also springs solely from a seizure effected through 
the unlawful detention.76 


Where, 1n order to render an attachment of real- 
ty valid against a subsequent purchaser or attaching 
creditor, the writ and officcr’s return, or a copy there- 
of, must be deposited in the clerk’s office, omission 
to comply with this requirement can be taken ad- 
vantage of only by parties subscquently purchasing 
or attaching such real estate.76 


In an action in aid of an execution issued in an 
attachment suit, the fact that neither the attachment 
debtor 1n his lifetsme nor his legal representative 
since his death questioned plaintiff's attachment does 


not affect the right of defendant to attack the suffi- 
71. Deware v. Wichita Valley Mull,,76 Pomroy v. 
ete, Co, 48 SW. 1047, 17 Tex Civ. 
App 394—6 CJ. p 245 note 19. 


72. Bridges v. Wade, 99 NYS 136, 
118 AppDiv. 350—6 CJ. p 245 
note 20. 

73. Deware v Wichita Valley Mull, 
ete, Co, 48 SW 1047, 17 TexCiv 
App. 394—Carothers v. Wilkerson, 
2 Willson, CivCasCtApp § 853 79. 


74. Mechanics’ Nat Bank v. Miners’ 
Bank, 18 Wkly NC (Pa.) 515 

v5. Corning v. Dreyfus, (CC.Le) 
20 EF. 426, reversed on other 
grounds 8 SCt 879, 124 U.S 131, 81 


LEd 374. 24, 155 Ark 110. 
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(Mass) 244—6 CJ. p 245 note 22 
77. Cotnareanu v. Chase Nat Bank/; ry 
of City of New York, 2 NE (2d)/9a gimpson v. Jersey City Contract- 
664, 271 NY 294, modifying 288 ae oF Se, 
NYS 1018, 246 App Div 572, and 
283 NYS. 1018, 246 AppDiv. 578 
76 Mercantile Realty Company v 
Stetson, 94 N W. 869, 120 Iowa 324 


Satterfield v. George, 244 S.W. 
24, 155 Ark. 110. 


After final judgment in the cause, 
it 18 too late to raise an objection as 
to the sufficiency of a levy of attach- 
ment —Satterfield v. George, 244 S.W./ tachment cannot be questioned in an 


7 C.d.S. 


ciency of the attachment, where such attack does 
not depend on any personal privilege and, more par- 
ticularly, where it tenders an issue of due process,77 


Where, in a suit to foreclose a mortgage, the mort- 
gagee levies attachment, and the mortgagor inter- 
poses a counterclaim a subsequent owner of the mort- 
gaged property, deriving title from the mortgagor, 
cannot set up, as against the mortgagee, the invali:d- 
ity of the attachment levy.78 


(3) Time to Object 


Objections to the validity of the levy should be 
raised in apt time, and may be determined upon pro- 
ceedings to enforce the levy. 

Objection to the sufficiency of the levy of an at- 
tachment should be seasonably made,’9 and an ob- 
jection to the manner of levying an attachment, 
which is not suggested by answer or upon the hear- 
ing below, cannot be taken for the first time on ap- 
peal 89 But where a levy created no lien on account 
of an irregular return, 1t was held immaterial that 
there was no objection to its validity until after the 
submission of the case, since the court may dis- 
regard such levy at any stage of the proceedings.®1 


The question of whether a certain levy made by 
serving notice on the party claimed to be in posses- 
sion 1s valid 1s properly determinable upon proceed- 
ings to enforce the same, and not upon a motion to set 
it aside and vacate it, synce if as made 1t is invalid 
there was no valid levy to set aside or vacate.82 


b. Waiver 


(1) In general 
(2) Waiver of notice 


(1) In General 


A levy otherwise insufficient may be made good by 
waiver or estoppel. 


Where the interested parties have acknowledged 


the legality of a levy of attachment, such legality 
may not subsequently be questioned.8? Thus the 


SO Willitts v. Waite, 25 NY. 577. 


Sl. Price v. Taylor, 67 SW. 255, 22 
L 249 


ing Co, 61 N Y.S 1038, 47 App Div 
17, affirmed 58 NHL 896, 165 N Y. 
198, 81 N.Y.Civ.Proe. 286, 55 LRA 
796. 


S$. Arsz.—Southern Arizona Bank & 
Trust Co. v. Stigera, 53 P (2d) 422 

‘Tex—Wells v. Cloud, (CivApp) 202 
S.W. 331. 

in action for conversion 
The legality of the levy of an at- 


action for conversion where all the 
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conduct of defendant may make an otherwise invalid 
levy good by way of waiver,84 estoppel, or agree- 
ment.85 

It has been held that where defendant recognizes 
the validity of the attachment by giving an under- 
taking to have it discharged he cannot thereafter 
question its validity.86 But in Alabama the exe- 
cution of a forthcoming bond by a defendant in 
attachment to gain possession of his property taken 
under a void levy has been held to be ineffective 
to validate the levy, and not to deprive defendant 
of his right to a vacation of the levy on motion.8? 


(2) Waiver of Notice 
Statutory notice of levy Is subject to waiver. 
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An attachment defendant may so acquiesce in the 
levy as to waive a statutory requirement of writ- 
ten notice,88 and a person in possession of attach~- 
ed property may waive notice so as not to be na 
position to dispute the validity of the levy.89 


c. Effect of Entry of Judgment 


Entry of Judgment will not cure defects In the levy 
so as to make what was no lien a valid attachment. 
While the entry of judgment may cure some de- 
fects in the issue of a writ of attachment? such 
entry will not cure defects in the levy of the writ 
and make what was no lien a valid one.92 


VIL RETURN 


§ 244. Necessity 


The return is ordinarily a necessary part of the 
proceedings, and ite omission may constitute a jurisdic- 
tional defect. 


The return is a necessary part of the proceeding, 
for by it alone the court 1s advised of the levy and 
its sufficiency, by which, as explained in § 202, in 
case there 1s no personal service of defendant, juris- 
diction is acquired, and without which the court can- 
not proceed to the final adjudication of the cause.92 


Due return and proper entry of the levy has been 
held essential to the jurisdiction of the court,®® al- 
though under other statutes a contrary decision has 


been reached.°4 


There 1s also authority to the effect that the court 
may direct the officer to make the return,®5 or, in its 
discretionary power to allow amendments, may, when 
necessary, order 1t to be made nunc pro tunc.°6 


§ 245. By Whom Made 


The return should ordinarily be made by the psreon 
authorized to levy and to whom the writ was directed. 
But as returning an attachment is an official and not a 
personal duty, the levying officer’s deputy or successor 
may perform the act. 


The return must be made by a person authorized by 


parties acknowledge legality before 
and at the trial—Southern Arizona 
Bank & Trust Co. v. Stigers, (Ariz ) 
53 P.(2d) 422 


8& Ark—Satterfleld v George, 244 
SW 24, 155 Ark 110. 

ND—Jongewaard v Gesquire, 199 N. 
W 6586, 61 ND. 173. 

6 C.J. p 246 note 380. 


Fallure to object 

Plaintiff, in attachment consenting 
to the levy as made by the shenff 
and reported in his return, and mak- 
ing no objection thereto till after 
final judgment against the aitach~ 
ment defendant, could not thereafter 
complain that the shenff had made 
an insufficient attachment, as he did 
by insisting on another levy of the 
same writ for an additional quantity. 
—Satterfield v. George, 244 S.W. 24, 
155 Ark. 110. 


85. Jongewaard v. Gesquire, 199 N. 
W. 685, 51 ND. 178—6 CJ. p 246 
note 81. 

86. Inndsey v. Mexican Crude Rub- 
ber Co, (DCN Y.) 197 F. 776. 

Giving replevy bond and retaining 

possession. 
“lt 19 very generally held that the 
giving of a replevy bond and retain- 
ing possession of the attached prop- 


7 OJ S.—27 


erty [as was done in the instant 
case] .. . precludes the defend- 
ant in the writ from questioning the 
legality of the levy. Some of the au- 
thotilies hold that he 1s estopped, 
others that he has waived any ir- 
regularities in making the levy.”— 
Wells v Cloud, (TexCiv App ) 202 8S. 
W. 881. 


S87. Jones v. Baxter, 41 So 781, 146 
Ala 620, 119 Am.S.R. 54 


88 Edwards v Tracy, 212 N.W. 317, 
203 Iowa 10883—8 C.J. p 246 note 
32 


Waiver of statutory notice shown 

Defendant in attachment proceed- 
ing, having actual notice of the at- 
tachment, was precluded from disput- 
ing its validity for want of notice 
where he acquiesced by failure to 
take prompt action after actual no-~ 
tice—Hdwards v Tracy, 213 NW. 
817, 203 Iowa 1083 


89. Edwards v. Tracy, supra—6 C J. 
p 246 note 83. 


90. Clark v. Tull, 84 NW. 1080, 118 
Iowa 148—6 CJ. p 246 note 36. 


91. Falk-Bloch Mercantile Co. v. 
Branstetter, 43 P 671, 4 Idaho 661 


6@ Bolling v. Pikeville Nat. Bank, 
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280 SW. 1090, 1092, 2138 Ky. 317 

—€§ C.J. p 246 notes 39-42 

“There must be a return of the at- 
tachment showing how and when ex- 
ecuted and upon what property "— 
Bolling v. Pikeville Nat Bank, supra. 


83% Nix v Citizzens’ Bank of Moul- 
trie, 180 SH 697, 34 Gea.App. 546. 


94 Paragon Coal & Coke Co v J. 
W KEKarby & Sons Coal Co, (D.C 
NY) 9 F.(2d) 686 

Elling of return not 
Under provisions of New York Civ 

Pract Act § 921 not in terms re- 

quiring the sheriff to file the attach- 

ment or a copy thereof, but merely 
requiring him to make and file in 
the county clerk’s office an inventory 
of the property levied upon, it has 
been held that falure to file the in- 
ventory 18 not jurisdictional, and 
that the sheriff “1s required to file 

@ return to the county clerk’s office 

only in case the attachment is va- 

cated or annulled "—Paragon Coal & 

Coke Co. v J. W. Eirby & Sons Coal 

Co, (DCN.Y.) 9 F (3d) 686, 687. 


85. Rock v. Singmaster, 17 N.W. 
744, 62 Iowa 611—6 C.J. p 247 note 
43. 

96. Bancroft v. Sinolair, 46 8.C.L 
617. 
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law, to levy the writ, and to whom it was directed,9? 
but the duty of making it is official and not personal,®8 
so that the return may be made by a deputy,9® or by 
the levying sheriff's successor in office! Where, 
however, the statute directs a constable, coroner, 
city marshal, or appointee who has served an at- 
tachment, to hand the return over to the sheriff 
who shall report to the court, a return by the con- 
stable directly to the court confers no jurisdiction.* 


§ 246. To What Court Made 


The writ should be returned to the proper court, 
which fs ordinarily that In which It originated. 

The court to which the return must be made is 
fixed either by the express directions of the writ, 
or, where the direction as to rcturn is general, by 
statute, and failure to comply with statutory direc- 
tions relative to the court to which the attachment 
papers must be returned may invalidate the proceed- 
ings & Ordinarily the writ is returnable to the court 
or office from which it originated. 


Return to sheriff. Return of an attachment by the 
levying constable to the sheriff is not a return there- 
of to the court.5 


§ 247. Time for Making 


The return should be made In apt time, which fs 
ordinarily the period fixed by statute, or In the absence 
of etatutory epecification, a reasonable time. 

A return is properly made within the time, if any, 
fixed by statute.6 In the absence of any statutory 
limitation the rule is that an attachment must be 
returned within a reasonable time;? but the mere 
fact that the return was not made until after the 
return day of the writ will not defeat the lien.? On 
the other hand, it has been held that if the return 
shows a substituted service upon defendant it must 


97. Olney v. Shepherd, 8 Blackf ;3& Moog v. Doe, 40 So. 890, 145 Ala. 
568—6 CJ. p 247 note 50. 


4 Green v. Lanier, 56 Hewk (Tenn.) 
662—6 CJ. pn 247 note 51 


& Southern Finance Corporation v. 
Collins, 168 SE 84, 46 GaApp 4865 


6 Westphal v. Sherwood, 28 N.W. 
640, 69 Iowa 364—6 CJ p 247 note 


(Ind) 146—6 C.J. p 247 notes 465, 
46. 

98. Colver v. W B. Scarborough Co, 
238 P 1104, 738 CalApp 441—6 CJ. 
p 247 note 47. 


99. Colver v. W. B. Scarborough Co, 
supra. 


Unacquainted with facts 53 

A. deputy sheriff who signed return 5 
of writ of attachment in the sheriff's | 7. 
mame was competent to make return, 
“notwithstanding he was shown to 
have been personally unacquainted 
with the facts, in view of the rule 
that the duty of returning @ writ 13 
an official and not a personal, duty. 
—Colver v. W. B. Scarborough Co, 
288 P 1104, 73 CalApp. 441 


2% Carter v O’Bryan, 16 So 894, 105 
Ala 3805 


2 Barnett v Ring, 65 Miss 97 
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ENDXbbard v. Pettibone, 8 Wis. 370 
—€ CJ p 248 note 53 


& Horton v. Monroe, 57 NW. 109, 
$8 Mich. 195—§ CJ. p 248 note 54 


9. Reynolds v. Marquette Cir Judge, 
84 NW. 628, 125 Mich 445—Drew 
v Claypool, 28 NW. 78, 61 Mich. 
288—Kraeft v. Raths, 7 NW. 3383, 
46 Mich. 20—8 CJ. p 248 note 55. 


10. Scudder v Wilcox, 1 Mich N.P. 
85—6 C.J. p 248 note 56. 
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necessarily not be made before the return day of the 
writ.2 The writ 1s not, in contemplation of law, 
to be considered as returned until the return day 
thereof, notwithstanding its actual return before that 
tme,10 and where the writ was made returnable 
to the third Tuesday in the month, instead of the 
first Tuesday when the term began, 1t was held that 
it would be presumed that the officer followed the 
mandate in his return.14 It is not necessary in 
order to constitute a valid levy on land that the 
return should be written out and signed when the 
levy 1s made.12 


The term of court to which an attachment should 
be returnable 1s determined by the date of the issu- 
ance of the writ, where issuance has beer followed 
by a timely seizure, and in the absence of contrary 
statute there 1s no law requiring the execution and 
return of the writ to be made for any particular time 
before the return term specified in the writ.18 


§ 248. Form and Requisites 


a. Recitals 

b. Description of property attached 

c. Showing as to defendant’s ownership 
d. Showing as to value 

e. Signature and verification 


a. Recitals 
(1) In general 
(2) As to manner of levy 
(3) As to person making levy 
(4) As to time and place of levy 
(5) As to personal service or notice 
(6) As to leaving copy of writ for record 
(7) Where levy made subject to prior 
levy 


il. Wason V. 
68 NE. 660. 


12. Demuint v. Ringo, 5 Ky L. 320. 


13%. Bailey v. Kennett, 122 S.H 804, 
$2 Ga App. 255. 
“Way” term 
Where an attachment was issued 
Apml 13, 1923, returnable to term 
of superior court convening May 31, 
and seizure was made and writ re- 
turned on May 2, the May term was 
the return term of the proceeding — 
Bailey v Kennett, 122 SH 804, 32 
GaApp 3265 


Beturn held in time 

Where an attachment was returna- 
ble to October term, 1923, and was 
returned during that teim, although 
after first day of term it was not 
subject to dismissal on the ground 
that it was returned too late— 
Greene v. Lombard, 126 S.H. 890, 33 
Ge App. 518, 


Martel, 39 A. 438, 
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(1) In General 


The return should show the fact of levy, although It 
need not recite that levy was made to satisfy the clalm. 
The return to a writ of at:achment must show 
that property has been seized thereunder,!4 either 
actually or constructively ;15 bu it 1s not necessary 
that any particular words should be employed, and 
it 1s sufficient if the fact that the officer has attach- 
ed property affirmatively appears from a fair con- 
struction of the whole return16 The return 1s not 
rendered insufficient by a failure to state that the 
levy was made to satisfy “any debt or damages and 
costs.”17 


(2) As to Manner of Levy 


As a rule, the return should recite the acts done by 
the officer so as to show how the levy was made, al- 
though failure to set forth the details of service or levy 
has been held a mere irregularity and not a jurisdictional 
defect. 

The return should show the manner of service 
or levy of the writ.18 It is usually considered nec- 
essary that the return should state the facts, that 
1s, set out the acts done by the officer and describe 
the manner in which the writ was executed, so that 
the court may judge for itself of the sufficiency 
of the levy,!9 and that a return which in effect mere- 
ly states as a conclusion that a proper or sufficient 
levy was made, is defective.29 On the other hand, 
however, the presumption that an officer did his 
duty, where nothing to the contrary appears, has 
been considered sufficient to support a levy, although 
the return did not specify the steps taken by the 
officer,#2 and it has also been held that the omission 
to set out the details of the service or levy of the 


14. McDougal v. McGee, 14 Pa Dist.;21. Griffin v. American Gold Min 
Co, (Alaska) 186 F 69, 68 CCA 
637-—6 CJ. p 249 note 67 


Ill—Pomeroy v Rand, 41 NB 

157 Dl. 176—Littlestone v 
Goldenberg, 66 IllApp 673 

Minn—Schweigel v. L. A Shakman 
Co, 80 NW 871, 81 N.W. 629, 78 


500—6 CJ. p 248 note 60. 
Mazual possession 

A return showing attempted at- 
tachment of property capable of 
manual seizure, but failmg to show 
that the officer took it into his man- 
ual possession, was insufficient —Mc- 
Dougal v. McGee, 14 PaDist 500 


Mian 142 


15. La—Poole v. Brooks, 12 Rob |6 CJ p 249 note 68. 
484 

Mo—Newton v. Strang, 48 Mo App 
538. Or 66 


6CJ. p 248 note 61. 
16. Bryant v Knapp, 68 A 640, 108 
Me 189—6é CJ. p 248 note 62 


17. Winningham v. Trueblood, 61 8. 18 LaApp 
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3. Sabin v. Michell, 39 P. 635, 27 
24 Dodge v. Butler, 42 N J.Law 370 
—6 CJ p 250 note 70. 


25. Smith v. Wilson, 128 So _ 683, 
679, reversing 125 So. 
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writ is a mere irregularity and not a jurisdictional 
defect.22 


Showing compliance with stotute. It is usually 
held sufficient, at least so far as subsequent attach- 
ing creditors with notice are concerned,*3 1f the 
return shows that there has been a substantial com- 
pliance with the statute,24 but there 1s also au- 
thority for the view that strict and specific compli- 
ance with the statute must be shown by the return 
itself,25 


Officer's opinion as to removal of property. Un- 
der statutes providing for constructive attachment 
of machinery, where in the opinion of the levying 
officer the machines cannot be removed without man- 
ifest injury, an attachment will not necessarily fail 
because the return omits to recite that m the officer’s 
opinion such machines could not be removed with- 
out injury.26 


(3) As to Person Making Levy 
The return should show who made the lavy. 


The return to a writ of attachment should show 
by whom the levy was made.?? 


(4) As to Time and Place of Levy 


The return should show the time of levy, but need 
not show that It was within the officer’s bailiwick 


In order to be sufficient, the return should show 
the date of the levy.#8 


It has been held not essential that the return should 
show that the levy was made in the county or baili- 
wick of the levying officer,?® as it must be presumed, 
in the absence of anything to show the contrary, 


mitted that the levying officer was 
rightfully of the same opinion at 
the time of the attachment, the fail- 
ure to state his opinion in the return 
did not invalidate the attachment in 
the case at bar, alihough the court 
said: “It 18 not necessary to rule 
that it would be so in every case ""— 
Coast & Lakes Contracting Corp v. 
Martin, 101 A. 502, 503, 92 Conn. 11. 


ay. Ala—Carter v. O'Bryan, 16 So 
894, 105 Ala 305 

Iil—Clymore v. Williams, 77 Ill 618 

Kan —Wilkins v. Tourtellott, 28 Kan. 
825 

Miss.—Tucker v. Byars, 46 Miss. 549. 


a3. Robertson v. Hoge, 1 SH. 667, 83 


W. 899, 149 Mo 6572. 


18. Rudolph v. Saunders, 43 P. 619, 
111 Cal 233-—-6 C.J. p 249 note 64. 


19. Green v. Coit, 90 NE 794, 81 


302, 18 LaApp. 437—6 CJ. p 250 
note 71. 


96. Coast & Lakes Contracting Corp. 
v. Martin, 101 A 602, 93 Conn 11 


Ohio St 280, 135 AmB R. 784—| ones opinion otherwise shown 


6 CJ. p 249 note 65. 


20. Sheldon v. Comstock, 3 RI. 84— 
6 C.J p 249 note 66. 


Where the court found as a fact 
that the machines could not be re- 
moved without injury, and 1t was ad- 
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Va. 124—6 CJ. p 250 note 73. 


29. Ga—Connolly v Atlantic Con- 
tracting Co, 47 SH. 575, 120 Ga 
213 

Va—Guarantee Co. of North Amer- 
ica v Lynchburg First Nat Bank, 
28 SH 909, 95 Va 480. 

6 CJ. p 250 note 74, 
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that the officer did his duty,2° and executed the writ 
legally.31 


(5) As to Personal Service or Notice 


The return should show prescribed personal service 
of attachment notice, or facts excusing such service and 
compliance with requirements respecting substituted 
service; although Irregularities in such recitals are not 
jurisdictional defects. 


Under statutes requiring service of personal notice 
of the attachment on defendant, if he can be found, 
the return must affirmatively show that such serv- 
1ce was properly made,®2 or that it could not have 
been made with reasonable effort.88 Where the of- 
ficer has been unable to find defendant, the return 
should show that he has complied with the statutory 
requirements that, in such case, he shall leave a copy 
of the writ at defendant’s usual place of abode,®4 
or with the tenant or person im possession of the 
property attached,85 or mail a copy of the writ to 
defendant at his residence,®6 or post a copy of the 
writ or a notice of the levy in some designated or 
conspicuous place on such property ,37 although fail- 
ure of a return to contain due recitals in such re- 
spects will not necessarily invalidate the procced- 
ings,88 and, where the statute does not require the 
return to recite such facts, omission thereof does 
not affect the validity of the return.39 


(6) As to Leaving Copy of Writ for Record 


The original return should show prescribed filing of 
copies of the writ and return. 


It has been held that, inasmuch as the original re- 
turn itself, and not the copy left with the clerk for 
record, is the evidence of the validity of the levy, :t 
is necessary that the orginal return itself should 
state that a copy of the writ and a copy of the de- 
scriptive part of the return have been filed with the 
recording officer as required by statute.40 


(7) Where Levy Made Subject to Prior Levy 
Return of an attachment levied on property held by 


30. Connolly v. Atlantic Contracting 
Co, 47 SH 675, 120 Ga 213 

31. Guarantee Co of North America 
v. Lynchburg First Nat Bank, 28 
SH 909, 95 Va 480 


68 Okl. 46. 
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the officer under a prior process need state only thar he 
has seized defendant’s Interest in such property; al- 
though an officer having two writs at the time of levy 
should return each as levied on the whole property. Re- 
turn of an attachment levied on property held by a dif- 
ferent officer should recite details of the subsequent levy. 

Where an officer levies on property already in 
his possession by virtue of a former attachment, :t 
1s only necessary for him to return that he has at- 
tached the interest of defendant in the property at 
that time in his possession ;41 but it has been held 
that, where the officer has both writs in his posses- 
sion when he comes on the property, he should re- 
turn each writ as levied on the whole property 
found.42 


Return of officer making prior levy. Where a 
levy is made by one officer subject to the levy of 
another officer who 1s 1n possession, the return of 
the latter must show what was done in respect of 
the subsequent levy 43 


b. Description of Property Attached 


(1) Necessity 
(2) Sufficiency 


(1) Necessity 
The return must describe the property attached. 


The return to a writ of attachment should describe 
the property on which the levy was made#4 No 
lien 18 acquired as to any property other than that 
described in the return, and a total failure of the 
return to designate or describe the attached property 
will render the attachment inoperative.t5 


(2) Sufficiency 


(a) In case of personalty 
(b) In case of realty 


(a) In Case of Personalty 


The return should show the location of personalty, 
and describe it with certainty sufficient to permit iden- 
tification. 


P 869, 84 Or 518, 75 AMS 664/4% Violette v Tyler, (DC) 28 PF. 
—6 CJ p 251 note 82 


$8 Richardson v. Carr, 171 P. 476, 


Cas No.16,955, 2 Crarch CC 300 


45. State v. Curran, 45 MoApp 142 
—§ CJ p 251 note 87 


99. Weirick vy. Mansfield Lumber |** Harding v. Guaranty L, & T. 


32. Crary v. Barber, 1 Colo. 172— 
6 CJ p 250 note 77. 

33. Reynolds v. Marquette Cur 
Judge, 84 NW. 638, 126 Mich. 445 
—§ CJ p 260 note 78. 

24% Adams v Abram, 38 Mich. 302— 
6 CJ p 250 note 79. 

85. Lehman v Broussard, 12 So 
504, 45 La Ann, 346—6 CJ. p 251 
note 80 

3sG& Star Brewery v. Otto, 63 11 App 
40. 

87 Colfax Bank v. Richardson, 54 


Co, 117 NHL 862, 96 Ohio St. 386 


40. Me—Carleton v. Ryerson, 59 
Me. 438—Kendall vy. Irving, 42 Me. 
839 

Vt—Cox v. Johns, 12 Vt. 65. 

6 CJ. p 251 note 84. 


41. CalL—O’Connor v. Blake, 29 Cal 
$13. 

Iowa—German Sav Bank v. Capital 
City Oaimeal Co, 79 NW. 270, 108 
Towa 380. 

NH—Clement v. Little, 42 NH. 563. 

6 CJ. p 251 note 85. 
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Co, 48 P 8385, 8 KanApp 6519—6 
CJ p 251 note 88 
45. Humphrey vy. Wheeler, 101 A 
1018, 92 Vt. 47—6 CJ. p 262 notes 
89, 90 
allure to desgnate which of a num- 
ber were attached 
Where defendant had more 1n num- 
ber of all the articles of personalty 
than were atiached, and the officer's 
return did not show which were at- 
tached, no len was created —Hum- 
phrey v. Wheeler, 101 A, 1018, 92 Vt 
41. 


7 CJ.S. 


It is difficult to lay down a precise or general rule 
as to what constitutes a sufficient description of per- 
sonalty levied on under attachment,‘*® but it is neces- 
sary that the property should be described with such 
reasonable certainty as to render it distingwishable.47 


Location of the property should be shown by the 
return,48 but a mere statement of the location, 
standing alone and without any statement of the 
quality or kind of property seized, is not a sufficient 
description.*9 


Reference to other papers in some other court 
or case for a description of the property levied on is 
not sufficient,59 but the return may refer to an inven- 
tory or appraisement returned with the writ for the 
description.51 


Excusable error of misdescription will not avoid 
the attachment, where from the appearance and use 
of the articles it is clear that the mistake was natur- 
al and in good faith,52 or where the error was one 
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Return may be sufficient to confer jurisdiction 
where it shows that goods of defendant were at- 
tached under the writ in the state, although it 18 
not definite as to the quantity or location of the 


goods.54 


(b) In Case of Realty 


The return should describe realty so that It may be 
easily identified. A description gultable to a deed is suf- 
ficient, but not always essential. 

On an attachment of realty the return should de- 
scribe the land with such precision that 1t may be 
readily identified 55 While there is respectable au- 
thority to the effect that the description should be 
as specific as that required in a deed,®§ and while 
such a description would unquestionably be sufficient 
in any case,57 yet, inasmuch as the object of the at- 
tachment is merely to secure the jurisdiction of the 
court over the land until plaintiff establishes his 
claim, 1t would seem that the same certainty ought not 


of judgment as to quantity 58 


46. Baxter v. Rice, 21 Pick (Mass ) 
197 


47. NH—Dupont v. Moore, 166 A 
417,86 NH 254 

Vi—-Humphrey v Wheeler, 101 <A. 
1018, 92 Vt 47. 

6CJ p 262 note 92 


“To give the officer constructive 
possession of the property attached, 
it was necessary that it be described 
in the return with reasonable cer- 
tainty And such certainty requires 
that the property be aufficiently 
pointed out to enable the debtor, and 
those with whom he may deal, to be 
informed that it is attached "— 
Humphrey v Wheeler, supra. 


Description held sufficient 

A return disclosing that “forty car 
loads of staves” were attached and 
taken into possession by the sheriff 
18 sufficient as respects the descrip- 
tion of the property—Daniels v. 
Taylor, 18 Ohio CirCt(NS) 116, 81 
Ohio Cir Ct. 611—6 C.J. p 252 note 92 
[a]. 


Description held insufiicient 

Return setting forth attachment of 
all shares, stocks, and bonds in a 
safety deposit box was insufficiently 
descriptive of property, the incon- 
venience of taking actual possession 
not dispensing with reasonable iden- 
tification —Dupont v. Moore, 166 A. 
417, 8§ NH 254—6 CJ. p 252 note 
92 [b]. 


48. Humphrey v. Wheeler, 101 A. 
1018, 92 Vt. 47—6 C.J. p 252 note 
98 


Zocation as in named town 

The return, simply naming as at- 
tached “one spike tooth harrow,” 
without giving its location more 


to be required as when the title is divested.58 


definitely than in a named town, was 
insufficient to create a llen—Hum- 
phrey v Wheeler, 101 A. 1018, 92 Vt 
47 


45. Ahern v. Purnell, 25 A. 898, 62 
Conn 21 


80. Harding v. Kansas City Guar- 
anty L & T Co, 483 P 8385, 3 Kan 
App 619 


51. Grebe vw Jones, 18 NW. 81, 15 
Neb 312—6 CJ p 258 note 96 


6&2. Briggs v Mason, 31 Vt 483—6 
CJ p 258 note 97 


63. Parker v Williams, 1 A 1388, 77 
Me. 418—€6 CJ p 253 note 98. 


5&4 Perry v. Griefen, 59 A. 601, 99 
Me 420 


65. Hodgen v Roy, 169 P 1143, 102 
Kan 197—6 CJ p 268 note 1. 


Deserptious held suic.ent 

(1) The return on an order of at- 
tachment describing land as north- 
east and northwest quarters of sec- 
tion 22 1n township 7, range 88, was 
not void for indefiniteness or uncer- 
tainty —Hodgen v Roy, 169 P. 1143, 
102 Kan 197 


(2) A return describing property 
attached as the undivided half in- 
terest of a named person in realty 
duly designated as to location and 
boundaries was sufficient.—Boone v. 
Evans, 81 S.W (2d) 728, 285 Ky 487 


(3) Sheriff's return on an attach- 
ment writ, descmbing property as 
that of defendant at a specified city 
and in a designated county ‘16 acres 
out of T & N O. Ry. Survey 201 
Abst 696, property of defendant,” did 
not insufficiently describe the prop- 
erty —Lorenz v. Mingus State Bank, 
(Tex.Civ App.) 60 SW.(2d) 462. 

6 CJ. p 253 note 1 [b], [c], [g]. 
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Desoription by metes and bounds 

An attachment of realty by par- 
ticular, instead of by general, de- 
scription 18 not confined to parcels 
fraudulently conveyed, and the valid- 
ity of an attachment was not impair- 
ed by the circumstance that the of- 
ficer in lis return descrmbed the re- 
alty by metes and bounds, and called 
it a “special attachment,” although 
no third persons nor fraudulent con- 
veyances were involved.—Cunning- 
ham v Bright, 117 NBD 909, 238 
Mass 3885. 


56. US—Biggs v. Blue, (CC Ohio) 
3 F Cas No 1,408, 5 McLean 148 
Md—Fitzhugh v Hellen, 3 Harr & 

J 206 
Mo—Henry v Mitchell, 832 Mo 6132. 
6 CJ p 258 note 2. 


87. Hays v Bouthaher, 1 Mo 346— 
6CJ p 268 note 8. 


68, Bradford Estate Co. vy Brown, 
157 A 874, 52 RL 108-6 CJ p 
268 note 4. 


‘“Weght of authority is to the ef- 
fect that the description of the land 
1n a writ of altechrent need not be 
as specifiC as In a deed As the ob- 
ject of the attachment is to secure 
control of the property until the suit 
is terminated, a description which 
affords means of identification is 
sufficient.”—Bradford Wstate Co v. 
Brown, 157 A. 874, 875, 52 RI 108. 


Beturn held sufficient 

A sheriffs return on an attach- 
ment writ, describing attached lots 
as being on the northwesterly corner 
of certain streets, giving lot num- 
bers on assessor's plats, was sufi- 
cient —Bradford Estate Co Vv. 
Brown, 157 A 874, 62 R.I. 108—6 CJ. 
p 258 note 4 [a]. 


Reference to other documcnis. The property may 
be described by reference to the inventory and ap- 
praisement,59 the petition for attachment, where the 
land sought to be subjected is described therein,®0 
or the public records of the county.81 


c. Showing as to Defendant’s Ownership 


The return should show that the property seized was 
attached as that of defendant, although In some juris- 
dictions this is not essential to the validity of the levy 
or return. 

It 1s unquestionably the better practice for the 
return to state that the property seized was attach- 
ed as belonging to defendant,82 and in some juris- 
dictions it 1s held necessary that the return should 
show, either by express statement or necessary in- 
tendment, that such was the case,6® or that he had 
an interest or ownership thercin,®4 although a fail- 
ure of the return so to state may be remedied by 
amendment at the proper trme 65 In other jurisdic- 
tions, however, such a statement is held not essen- 
tial to the validity of the levy or return.66 


d. Showmg as to Value 


The better practice is to return the approximate 
value of the property attached 


Although it has been held that the return need 
not, in the absence of any statutory requirement to 
that effect, contain a valuation of the property at- 
tached,8? yet, inasmuch as it 1s the officer’s duty to 
seize a sufficient amount to cover the claim sued on, 
it would seem not only to be proper but also the bet- 
ter practice that the rcturn show the approximate 
value of the property taken 68 


58. Schultz v. Stiner, 155 P 1073, 97 
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e. Signature and Verification 


The return should be signed, but In the absence of 
statutory requirement It need not be verified. 

The officer should, of course, sign the return ;69 
but 1t has been held that an omission of the off- 
cer’s signature’? or a wrong signature’! is a de- 
fect which may be corrected by amendment 


Unless required by statute the return need not 
be verified.74 


§ 249. Defects, Objections, and Waiver 


a. Defects and irregularities in general 
b. Aider of defects 


a. Defects and Irregularities in General 


Mere irregularities will not invalidate the return, al- 
though defects warranting its quashal invalidate not only 
the return but the levy and attachment. Objections may 
not be raised in collateral proceedings where jurisdiction 
exists independently of attachment. 

The return to an attachment will not be invali- 
dated by a mere irregularity or defect 1n form 
which in no way affects the substance thereof.78 
Accordingly, a mere misstatement in a return,’4 
or a failure to state all the facts connected with 
the levy,?5 will not of itself defeat the legal effect 
of the levy or affect the jurisdiction of the court. 
But 1t has been held that a return defective in 
omitting a special description of the estate at- 
tached, 1n connection with the usual requisites of a 
return, will be supplanted by subsequent attach- 
ments, the returns of which do comply with the 
statute 78 


fact that the sheriff included in his} 68. Ill—Clymore v Williams, 77 Ill 


Kan 656, rehearing denied 157 P. 
265, 98 Kan. 45—6 C.J p 254 
note 5 


60. Norfleet v. Hogan, 64 SW 713, 
21 Ky,L. 1200—6 CJ p 254 note 6. 


61. Duty v. Sprinkle, 60 8H. 882, 64 
W Va. 39—6 C.J. p 264 note 7. 


ea. Hogue v. Corbit, 41 NE 219, 
156 Tll 640, 47 AmSR. 232 


68 McReynolds v Colclough, 92 8. 
HB 206, 146 Ga. 696—Sharp v Hall, 
88 SH 929, 146 Ga 171—Nix v. 
Citazens’ Bank of Moultrie, 130 §. 
BH 5697, 834 GaApp 646-6 CJ p 
254 note 9. 


Wonresident 

“Where an attachment was sued 
out against a nonresident, and an en- 
try of levy on realty was made by 
the sheriff, but he did not state in 
such entry that the property was 
levied on as that of the defendant, 
such lovy was invalid and did not 
furnish a basis for a judgment 
against the property. . . .» The 


entry of levy the words, ‘written no- 
tice given defendant,’ was not suf- 
ficient to render the levy valid”"— 
Sharp v Hall, 88 SE 939, 145 Ga 
171—6 CJ. p 254 note 9 [a] 


6 Ga—Tuells v. Torras, 39 SH 
455, 113 Ga 691—dHiules 
Co. v. King, 84 SH 358, 109 Ga 
180 

Mo—Newton v. Strang, 48 Mo App 
538 

6 CJ p 254 note 10 


65. Ark—Stout v. Brown, 40 SW 
701, 64 Ark 96 

Ky —Mason v Andergon, $3 TB Mon 
293 

Mo—Todd v Mussourl Pac R Co, 
83 Mo.App 110 


66. McLane v Kirby, 116 SW. 118, 
54 TexCivApp 113—6 CJ. p 2654 
note 12 


e7. Childs v. Ham, 23 Me. 74 


68. Barton v. Ferguson, 37 SW 49, 
1 Ind T. 268—6 CJ. p 266 note 14 
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Kan —Whilkins v Tourtellott, 28 Kan. 
825 

6CJ p 266 note 15. 

70. Ga—Connolly v. Atlantic Con- 
tracting Co. 47 SB 575, 120 Ga. 
218 


Carver| Kan —Wilkins v Tourtellott, 28 Kan. 


825. 

Mass—Childs v. Barrows, 9 Metc 
413 

7l. Kramer v Lilley, 118 SW 786, 
55 TexCivApp 339 

72. Mechanics’ Nat Bank v. Muin- 
ers’ Bank, 18 WklyNC (Pa) 516 
—§ CJ p 255 note 19 


73 Spangler v O’Shea, 3 So 878, 
66 Mise 75—68 CJ p 255 note 20 
74 Buck-Reiner Co. v. McCoy, 62 
NW 614, 85 Iowa 577—6 CJ. p 255 

note 21. 

76 Stillman v. Hamer, 78 P 836, 
70 Kan 469, 109 AmSR 465—6 C. 
J. p 265 note 322. 

76. Owen v. Neveau, 128 Mass, 427 
— § CJ. p 255 note 23, 
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Where a return is unnecessary the rights of the 
attaching creditor cannot be affected by a failure 
to describe certain property which was actually 
seized 77 


The quashing of a return on account of defects 
contained therein 1s in effect a quashing of the levy 
and a release of the property taken thereunder.78 


Where jurisdichon to render judgment is not 
deperdent on attachment, one may not complain in 
a collateral proceeding of the insufficiency of the 
return 79 


b. Aider of Defects 


(1) By extrinsic evidence 
(2) By presumption 

(3) By waiver 

(4) By judgment 


(1) By Extrinsic Evidence 
Ordinarily, the return may be aided by paro! where, 
and only where, it shows attachment of designated prop- 
erty 
Where the return clearly shows that certain 
property was attached, the performance by the of- 
ficer of certain acts in connection therewith may 
be shown by parol evidence,®9 or by facts ap- 
pearing elsewhere in the proceeding ,®! and parol 
evidence may be admitted in aid of a return show- 
ing constructive levy.8 Parol evidence, however, 
is not admissible to show what property was at- 
tached when the return does not in some manner 
designate the property.83 


In an action on two replevin bonds given by the 
same parties for the recovery of the same attached 
property, it has been held competent for plaintiff 
to show, by extraneous evidence, to which writ 
each of the bonds applied, where such fact did 
not appear from the return on the writ.8¢ 
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(2) By Presumption 


A return [rreguiar In some respects, but set forth In 
language sufficiently definite to Justify an Intendment of 
regularity, may be deemed sufficient to show compliance 
with statutory requirements on the basis of the presump- 
tion that the officer performed his duty: although such 
presumption is rebuttable and will not be Indulged to aid 
a return obviously obscure or otherwise clearly insuffi- 
cient. 


Since, in the absence of a showing to the con- 
trary, an officer 1s presumed to have done his duty, 
the courts in many instances will presume that the 
statute has been complied with, if the return, al- 
though informal in some respects, 1s set forth in 
language sufficiently definite to justify an intend- 
ment of regularity, and there is no affirmative evi- 
dence of an omission ®5 Accordingly, it has been 
held that, where the return properly describes the 
property levied on, it will be presumed, although 
not expressly stated, that such property was at- 
tached as the property of defendant in attach- 
ment,86 and an obscurity or irregularity in the date 
will be considered in connection with the date of 
the writ, and not understood as prior thereto 8? 
When, however, the obscurity of the return is such 
that its import cannot be ascertained with reason- 
able certainty, the court will not indulge in mere 
conjectural construction in order to make it ef- 
fective ;88 and, where the statute requires a full 
return of all the officer’s proceedings on or before 
the return day of the writ, it will not be presumed 
that he levied on any property other than that 
which he specified in the return.89 


(3) By Waiver 


Formal defects and irregularities In the return may 
be waived, but defects showing the levy to be void are 
not properly the subject of waiver. 


Defendant in attachment waives any formal de- 
fects or irregularities in the return where he ap- 


v7. Central Trust Co of New York 
v. Worcester Cycle Mfg Co, (CC. 
Conn) 128 KF 488—6 CJ. p 255 
note 24. 


¥e. Currens v. Ratcliffe, 9 Iowa 309. 


7o. Lorenz v. Mingus State Bank, 
(Tex Civ App) 60 SW (2d) 462. 


Suit to restrain sale on foreclosure 
of attachment 

In a suit to restrain a sale of 
property on a foreclosure of an at- 
tachment lien. plaintiff was not en- 
tatled to complain of the officer’s re- 
turn of attachment where jurisdic 
tion to render judgment was not de- 
pendent on the attachment —Lorens 
v Mingus State Bank, (Tex Civ.App.) 
60 S§ W.(2d) 462. 


80. Sinsheimer y. Whitley, 43 P. 


1109, 111 Cal 878, 52 AmSR 192] Walters v. Bank of America Nat. 


— € CJ p 256 note 26 


S81. Grebe v Jones, 18 NW. 81, 15 
Neb 8$12—6 CJ p 256 note 27. 


e232. Walters v. Bank of America 
Nat. Trust & Savings Ass’n, (Cal 
App) 44 P (2d) 601L. 


Service on bank 

Where the sheriffs return showed 
that service of attachment was made 
on a bank by delivering a copy to 
the assistant cashier personally, 
parol evidence was admissible to 
show the duties of the assistant 
cashier, as a basis for showing that 
he was an officer, within code provi- 
gions permitting levy by leaving a 
copy of the written notice with “the 
manager or any other officer” of a 
banking corporation or association.— 
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Trust & Savings Ass'n, (CalApp) 44 

P.(2d4) 601. 

83. Sanford v Pond, 87 Conn 688—~ 
6 C.J p 266 note 29 

84%. McManus v. Donohue, 56 NE. 
291, 175 Mass 808 


8%. Boyd v. King, 36 NJ Law 1384— 
6 CJ p 256 note 81 


96. Horton v. Monroe, 57 NW. 109, 
98 Mich. 195—6 CJ. p 257 note 82. 


S7. Millett v. Blake, 18 A. 293, 81 
Me. 581, 10 Am&8.R. 275 


88. Me—Hathaway v. Larrabee, 27 
Me. 449 

Nev-—Long v. Tighe, 138 P. 60, 36 
Nev. 129. 

6 CJ. p 257 note 84. 


69. Phillips v. Harvey, 50 Miss. 439. 
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pears generally,99 and admits the fact of levy in 
his answer91 or by reading an amended return in 
support vf his motion to vacate the attachment in 
the trial court.92 


An intervener who consents to the property re- 
maining in the custody of the attaching officer, and 
who joins in a delivery bond for it, waives the 
irregularities in a return affecting the validity of 
the levy.98 


A vendee who sues for the recovery of property 
attached as the vendor's before the date at which 
the writ 1s returnable cannot subsequently avail 
himself of a defect in the return.94 


Where the levy is void for failure of the return 
to show that the sheriff went on the land and there 
declared a levy, as required by the statute, such 
defect 1s not waived by defendant's failure to urge 
the objection, and a subsequent lienholder may raise 
it.96 


(4) By Judgment 
Defects in a return may be cured by recitals In the 
Judgment. 

Defects 1n the description of attached property 
contained mn the return may, it has been held, be 
cured by a judgment which contains a full and 
proper description.°6 


ATTACHMENT 


7 CJS. 


§ 250. Amendment 


a. In general 

b. Time of amendment 

c. Notice to adverse party 
d. Effect of amendment 


a. In General 


The return may be amended to show the rcal facts; 
although the right to amendment is restricted to cases 
wherein the steps essential to a valid attachment have 
been taken but error in detailing them has supervened. 

The return to a writ of attachment, as well as 
the inventory, may be amended so as to show the 


real facts 97 


The officer may amend without leave of court 
where he acts in time, as will be explained in 
subsection b of this section; or in a proper case 
amendment of the return may be made pursuant 
to leave of court Thus, it 1s within the power 
of the court to allow the officer to amend his re- 
turn,98 and leave to make an amendment may be 
granted on the application of either the officcr or 
an interested party.9® Such leave will be granted, 
however, only where the return as amended shows 
legal service,! and then only where there is sufi- 
cient on record to enable the court reasonably to 
infer that the amendment 1s in accord with the 
facts, and merely aftects the evidence, and not 


90. IlL—Leopold v. Steel, 41 Ill App 
17. 

Wis—Williams v. Stewart, 3 Wis 
7738. 

6 CJ. p 267 note 86 


81. Ky—Buffington v Mosby, 34 8 
W 704,17 Ky L 1307 

Tenn—Young vy South Tredegar 
Iron Co, 2 SW. 202, 85 Tenn 189, 
4AmMSR 752 


92. Stewart v. Houston, 26 Ark $11. 


93 J IL. Case Threshing Mach Co 
v Merrill, 27 NW. 742, 68 Iowa 
540 


8% Judd v Langdon, 5 Vt 28L 


98. People’s Bank v West, 7 So 618, 
67 Miss 729, 8 LRA 727 


6s. Richardson v. Carr, 171 P. 476, 
68 Okl 46 


97. Del—Gibson v Gillespie, 138 A 
600,38 WW Harr 381 

Ga—McDonald v. W. W. Kimball 
Co., 86 SH 234, 144 Ga 105. 

Kan—Larimore v Parker, 168 P. 859, 
101 Kan. 729. 

Or—Palmer-Haworth Logging Co v 
Henderson, 174 P 6581, 90 Or 192 

Pa—Locey v Sterling Motor Truck 
Co of Pittsburgh, 156 A. 730, 102 
Pa.Super 148 

@CJ p 257 note 42. 


Ameniment “is a common-law 
right, and does not depend upon stat- 
utory authority.”—Palmer-Haworth 


Logging Co v Henderson, 174 P. 531, 
538, 90 Or 192 


Clerical errors 

In fraudulent debtor’s attachment 
proceeding, a clerical error in the 
sheiiff's return was amendable in ac- 
cordance with the facts—Locey v 
Sterling Motor Truck Co of Pitts- 
burgh, 156 A. 780, 102 Pa Super. 148 
—6 CJ p 257 note 42 [e]. 


Description of property 

(1) Where a sheriff's return to an 
order of attachment showed a levy, 
and a return to defendant on giving 
of forthcoming bond, but omitted to 
describe the property, an amendment 
should have been allowed for that 
purpose —Larimore vy. Parker, 168 P 
859, 101 Kan 729. 


(2) Where the resident agent of a 
corporation, at the time of the sher- 
iff's attaching of the shares of stock 
of defendant in such corporation, 
gave a certificate showing that de- 
fendant owned seventy-six thousand 
six hundred ninety-three shares of 
stock, whereas transfer sheets re 
ceived thereafter for use in mak- 
ing up a duplicate stock ledger 
showed that defendant at the time 
of the attachment owned only suixty- 
one thousand five hundred ninety- 
six shares of stock, it was held 
that the sheriff was entitled to leave 
to amend his return to show the true 
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number of shares owned and the 
numbers of the certificates —Gibson 
v Gillespie, 188 A. 600, 3 WW Harr. 
(Del) 381 


Failure to recite defendant’s interest 

(1) “If the entry of levy by the 
levying Officer was defective on ac- 
count of a failure to recite the in- 
terest of the defendant in the prop- 
erty seized by him, the entry was 
amendable.”—-McDonald v W W. 
Kimball Co, 86 SE 284, 285, 144 Ga. 
105 


(2) Where the court has acquired 
jurisdiction in an attachmont pro- 
ceeding against a nonresident, it is 
proper to permit amendment of the 
entry of levy and return, #0 as to 
show defendant's interest in the 
property levied on—Hendricks  v. 
Georgia Fertilizer Co., 149 SH. 711, 
40 Ga App. 427. 


9s. Harding v. Ruley, 68 NH 883, 
181 Mass. 834—6 CJ. p 258 note 
45. 


90. Swift v. Hawkens, 69 A 620, 103 
Me 371—6 CJ p 268 note 46. 


1. Mich—Reynolds v. Marquette 
Cir Judge, 84 NW 628, 125 Mich. 
446. 

Ohio —Ford v. Wilson, Tapp 274 

RI—Sheldon v. Comstock, 3 RI 84. 


@. Fairfield v. Paine, 23 Me 498, 41 
AmD 357—€6 CJ. p 258 note 48. 
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the fact, of service? In other words, amendments 
in the return can be allowed only where all the 
steps to be pursued have been taken, but some error 
in detailing them has supervened,‘ and amendment 
will be denied where the steps essential to a valid 
attachment have not been taken so that the pro- 
posed amendment would not make the return ac- 
cord with the actual facts.5 


Statutes expressly permitting amendment. Stat- 
utes providing that in attachment cases the levy- 
ing officer shall have the right to amend his re- 
turn by supplying any omissions or errors, and that 
the court before which the attachment shall be 
returned shall have power to order amendment, 
are remedial in their nature and should be luberally 
construed.® 


Amendment which would release the property 
attached and included within the original return 
should not be allowed 7 


b. Time of Amendment 
(1) In general 
(2) After expiration of officer’s term 
(3) After intervention of rights of third 
persons 


(1) In General 


An amendment of a return should be made [In apt 
time, and what is apt time will, ordinarily, rest in the 
sound diecretion of the trial court as exercised under the 
circumstances of the particular case 


Generally speaking, after the court has acquired 
jurisdiction in attachment, the return may be 
amended either at the return term or at the trial 
term and before judgment.® 


While it has been held that an officer has an 
absolute right to amend his return, to conform to 


3& Kan—Wilkins v. Tourtellott, 28 


ATTACHMENT 


the company’s equipment, and that 


§ 250 


the facts, at any time before the cause is sub- 
mitted to the jury,? the better rule seems to be 
that he can amend without leave of the court only 
before the return becomes a part of the record, and 
after that time leave of court must be obtained 10 
By leave of court the return may, it has been held, 
be amended after the return day,!! after verdict,!? 
before or after judgment, in the trial court’s dis- 
cretion,18 or after an appeal has been taken.14 


Thus, the mere fact that a considerable length 
of time has elapsed,!5 that the suit has been be- 
gun,16 or that a judgment has been rendered!? 
will not itself preclude an amendment of the re- 
turn in attachment; but an officer should not be 
permitted to amend his return on a writ of at- 
tachment after the lapse of a considerable time, 
where he trusts merely to memory, and the amend- 
ment will add to his return a statement which, if 
untrue, cannot be disproved, and is, as to a fact, 
not likely to have impressed his memory.18 


(2) After Expiration of Officer’s Term 


By leave of court an attaching officer may amend his 
return after expiration of his term of office. 

The fact that the term of office of the officer who 
executed and returned a writ of attachment has 
expired will not as a rule prevent the court’s ex- 
ercising its discretion in allowing an amendment 
of the return.19 


(3) After Intervention of Rights of Third 
Persons 


Generally speaking, the return may not be amendea 
after the rights of innocent third persons have inter- 
vened. 


As a rule, an amendment of a return to a writ 
of attachment cannot be permitted where the nghts 


12% Harding v Riley, 68 NH 883, 


Kan 825 

Mass—Downs v Fianders, 22 NE 
585, 150 Mass 92. 

6CJ p 258 note 49 


4 Safford v Morms Metal Products 
Co, 121 A 885, 99 Conn 872 


S& Safford v. Morris Metal Products 
Co, supra. 


Where a deputy sheriff, with intent 
to attach the entire mechanical 
equipment of a company, placed a 
keeper over the plant unt] bond was 
given, but failed to make any inven- 
tory of the equipment except the 
contents of a particular storeroom, 
and did not serve any inventory on 
defendant, as required, or include 
any in his return except that of the 
storeroom, it was held that there 
had not been a valid attachment of 


permission to amend his return 80 as 
to include therein the inventory of 
the entire plant was properly denied 
—Safford v Morris Metal Products 
Co, 121 A 8865, 99 Conn 372 


6 Hendricks v Georgia Fertilizer 
Co, 149 SE 711, 40 Ga App 427. 
7 Mass—Willliams v. Brackett, 8 

Mass 240 
Neb —Griffith v Short, 15 NW. 8365, 
14 Neb 259 


8 Hendricks v Georgia Fertilizer 
Co, 149 SEH 711, 40 GaApp 437 


& Md—0O'Connell v Ackerman, 62 
Md 337—Main v. Lynch, 64 Md. 
658 

NJ—Cord v Newlin, 59 A. 32, 71 
NJ Law 438 

10. Watson v Toms, 4 NW. 804, 42 
Mich 561—8 CJ p 258 note 44. 

ll. Mehalick v. Tomshe, 28 Pa Dist. 


874. 
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181 Mass 884 


13. Chaffee v. Runkel, etc, Co. 77 
NW 683,11 8D 338 

14 Tennent-Stribbling Shoe Co vy. 
Hargardine-McKittrick Dry Goods 
Co, 58 Ill App. 368 


15 Hutchins v. Brown, 4 Harr & 
M (Md) 498—6 CJ p 2359 note 52. 


16. Cassidy Bros Commn Co v., 
Estep, 63 Mo App 6540 


17. Ill—Tennent-Stribbling Shoe Co. 
Vv. Hargardine-McKittrick Dry 
Goods Co, 58 TllApp. 3868. 

Ky —Mason v. Anderson, 3 T.B Mon. 
298 

6CJ p 259 note 54. 


18 Gregor Grocer Co. v. Carlson, 
67 Mo App. 179. 


19. Larimore v Parker, 197 P. 1118, 
109 Kan. 66—6 CJ. p 259 note 51 
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of innocent third persons, acquired previous there- | § 251. Recording 

to, would be injuriously affected thereby;2 but a. Necessity 

the mere fact that defendant has made a voluntary b. Place of recording : 


assignment for the benefit of creditors will not pre- 
clude a subsequent amendment of the return, since 
the assignee takes subject to existing equities.24 


c. Notice to Adverse Party 


Notice of a proposed amendment should be given 
where juriediction would be affected or where extrinsic 
evidence forms the basis of amendment. 

Notice of a proposed amendment of the return 
must be given to the parties who would be affected 
thereby where the amendment would affect the ju- 
risdiction,22 or where the record does not furnish 
the necessary data for the amendment and an ex- 
trinsic showing 1s required 28 


d. Efiect of Amendment 


An amended return replaces the Imperfect one, and 
rolates back to the date of the original unless the rights 
of innocent third persons intervene. An unnecessary 
amendment is mere eurplusage barren of effect. 

The amended return takes the place of the im- 
perfect one,“4 and, as a rule, the amendment re- 
lates back to the time of the original return,25 
although it will not do so to the injury of the 
imtervening tights of an innocent third person 26 


Amendments not necessary to the vahdity of the 
return are merely surplusage, and the time of such 
amendments does not affect the date as of which 
the attachment became a lien, which question 1s 
controlled by the date of the original and valid 
return and not that of the unnecessary amend- 
ment.27 


i c. Sufficiency of copy or record 
d. Effect of filmg or record 


a. Necessity 


Broadly speaking, an unrecorded attachment return 
Is good as between the parties, but not as against sub- 
sequent innocent purchasers or creditors. 

Where the statute so requires, a copy of the writ 
and deseriptive part of the return must be record- 
ed, in case of the attachment of realty or bulky 
personalty, as an essential to the creation and 
preservation of the attachment lien,28 at least as 
against subsequent purchasers,2® or subsequent at- 
taching creditors 30 


In any event, compliance with statutory require- 
ments as to recording 1s necessary only to the cre- 
ation of the lien,8! an unrecorded attachment is 
valid between the parties, and as against all other 
persons except subsequent attaching creditors or 
subsequent purchasers 1n good faith and for value,32 
and an attachment is not invalidated as against 
defendant by failure to return a copy of the writ 
with the levy indorsed thercon to the county clerk 
for registration as required by the statute.33 It 
has also been held that the officer 1s not bound to 
file the writ or a copy thereof with the clerk.84 


b. Place of Recording 


To be effective, the return should be recorded at the 
place designated by statute. 


The return must be filed and recorded at the 
place prescribed by the statute,°5 and a recording 


90. Pacific Postal Tel Cable Co v 
Fleischner, (Or) 66 EF 899, 14 C 
CA. 166, affirming (CC) 55 F 738 

21. Pond v Campbell, 56 Vt 674 

22%. Haynes v Knowles, 86 Mich. 407 
—§ CJ p 259 note 658. 


23. Cochrane v Johnson, 64 NW. 
107, 95 Mich. 67. 


24. Colo—Bishop v Poundstone, 52 
P 222,11 Colo App 738. 
Mo.—Buller v. Woods, 48 Mo App. 

494. 

6 C.J p 259 note 60. 

@5. Fleischner v. Pacific Postal Tel. 
Cable Co, (CCOr) 6565 E& 788, 
modified on other grounds 6¢ F. 
899, 14 CCA. 166—6 CJ. p 259 
note 61. 


26. Hendricks v. Shaw, 159 NB 620, 
2623 Mass. 284—6 C.J. p 259 note 61 
[b] 

Intervezing attachment creditor 
Motion to amend an attachment re- 

turn will not relate back to the orig- 


inal attachment, so as to deprive the 
intervening attachment creditor of 
her rights —Hendricks vy. Shaw, 169 
NH 620, 262 Mass 284. 


a7. Weirick v Mansfield Lumber 
Co, 117 NH 362, 96 Ohio St 886 


26. Blodgett v. Huiscamp, 21 N.W. 
25, 64 Iowa 548—6 CJ. p 259 note 
63 

29. Davis Sewing Mach Co vy 
Whitney, 28 NW 674, 61 Mich 518 
—6§ C.J. p 359 note 64. 


30. In re Lyon Carpet Co, (DG 
Mass.) 25 B.(2d) 509—68 CJ. p 259 
note 64. 


Subsequent creditor with knowledge 
“A subsequent attaching creditor 
prevails over a prior unrecorded at- 
tachment, even though he has actual 
knowledge thereof’”—In re Lyon 
Carpet Co.,, (DCMass) 25 ¥F (2d) 
509, 612. 
31. Evans v. Aldridge, 45 8H. 773, 
183 N.C 878—6 CJ. p 260 note 65. 
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3a In re lyon Carpet Co, (DG 
Mass ) 25 F (2d) 509. 


33a. Woldert v. Nedderhut Packing 
Provision Co, 46 SW. 878, 18 Tex. 
Civ App 602. 


3% Goodnow v Willard, 5 Mete. 
(Mass ) 517—Cheshire v Briggs, 2 
Metc (Mass ) 486—6 CJ. p 260 note 
67. 


35. Benjamin v Davis, 36 N.W 717, 
13 Iowa 715—6 CJ p 260 note 70. 


Statute construed as permitting rec- 
ord in county other than that 
where suit is pending 

Although not directly authorizing 
it, Vernon’s Sayles Civ St Annot. 

(1914) art 68658, providing for record 

of attachment in the county where 

the land 1s located, :mpliedly author- 
izes the shermff to certify a copy of 

the writ of attachment levied in a 

county other than that in which suit 

was pending —Farmers’ Nat Bank v. 

Collis, (Tex Civ App.) 197 SW. 783, 

error refused, 


7 C.Jd.8. 


at a place other than that specified is a nullity.86 


Docket tn which recorded. Statutes governing 
record of an attachment levy by the court clerk 
have been held in pari materia with statutes relat- 
ing to lis pendens, so that such statutes should be 
construed together,®??7 and under such a construc- 
tion it has been held that an attachment recorded 
in the judgment docket and indexed 1s a licen on 
the property attached, although a lis pendens was 
never filed in a separate book labeled as such.38 


c. Sufficiency of Copy or Record : 


The copy placed on the record should designate the 
parties, describe the property attached, show its owner- 
ship, correspond with the original in a:l material re- 
spects, and, generally, should comply with applicable 
statutory provisions. 


The copy placed on the record should designate 
the parties,2® and contain a description of the 
property sufficient to identify 1tf9 and show the 
ownership thereof.41 Where the property attached 
is personalty, the record need not expressly state 
that it is too bulky to be removed,4? at least where 
the description clearly shows that such is the 
case.48 Where the copy varies from the orginal 
in an unimportant detail, the defect is not fatal ,#4 
but where it materially varies from the original,*5 
or where the copy is such that the onguinal, if like 
it, would be altogether void,46 it will not constitute 
notice. Where the statute requires the officer to 
file a statement of the sum sued for, a mere state- 
ment of the ad damnum of the writ is insufficient,‘? 


36. In re Lyon Carpet Co, (DC 
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although if the amount claimed exceeds the ad 
damnum, such a statement would, it seems, be suf- 
ficient.48 Where the statute requires a statement 
of the “value of defendant’s property,” filing a 
statement of the “sum sued for” is insufficient 49 
The copy filed must be duly attested where so re- 


quired by statute 5° 


d. Effect of Filing or Record 


Recording is designed to afford notice of attachment 
to third persons. 

The purpose of the recording is to give the pub- 
lic notice of the attachment,51 and, where it is 
the duty of the clerk to make the proper entry, 
it has been held that the constructive notice is 
complete when the copy is entered in the proper 
book, although the entry 1s not 1ndexed.52 Where 
the statute merely requires the officer to leave a 
copy with the clerk, it would seem that construc- 
tive notice is complete when the copy is so left, 
although the clerk neglects to record it, or makes 
an insufficient record thereof.58 It has been held 
that the mghts of a subsequent lienor without no- 
tice of the attachment prevail over an attachment 
levied and filed for record before such lienor’s 
rights arose but actually recorded by the clerk 
after such rights arose, the theory of the decision 
being that the lien of the attachment did not arise 
until actual recording was completed,5* although 
other authority 1s to the effect that when the orig- 
inal attaching creditor has done all that the law 


name of defendant whose land was, Vt cae v. Cobleigh, 5 Vt. 


Mass.) 25 F (2d) 5096 CJ. p 260 
note 71. 


Realty 

Where the statute requires an at- 
tachment of realty to be recorded in 
the district where the land hes, filing 
the attachment in a different dis- 
trict within the same county 1s inef- 
fectual and does not constitute a 
recording 1m compliance with the 
statute—In re Lyon Carpet Co., (D 
C Mass) 25 F (2d) 609. 


87. Pierce v Mallard, 150 8B. 8432, 
197 NC 679. 


38. Pierce v. Mallard, supra. 


30. Me—Poor v. Chapin, 54 A. 758, 
97 Me. 295. 

Or—McDowell v. Parry, 76 P. 1081, 
45 Or. 99. 

6éCcJ. p 260 note 72. 


Sufficiency of indexng 

Under Vernon’s Sayles Civ.8t An- 
not (1914) art 6858, where the clerk 
duly indexed the names of several 
parties to suit wherein land was at- 
tached, it was held that the record 
was sufficient, although the heading 
of the writ when filed did not recite 
the names of some of the parties, the 


attached being given —Farmers’ Nat 
Bank v. Collis, (Tex Civ App ) 197 8S. 
W. 782, error refused 


#. Bryant v Osgood, 52 NE. 182— 
6CJ p 260 note 78 


Descriptaon of realty held sufficient 

The description of the lend levied 
on, as noted in incumbrance book, 
reading ““S H % of section &-091-38 
in Buena Vista county, Iowa,” was 
sufficient under Code (1897) § 3899, 
in view of § 89383, which expressly 
calls for lberality of construction, 
the figures referring to base line and 
meridian line fixed by law—First 
Nat Bank v. Bindwall, 206 NW. 241, 
201 Iowa 82 


41. Ga—dAlbright Pryor Co. v Paci- 
fic Selling Co, 55 SH 2651, 126 Ga. 
498, 115 AmS.R 108 

Me—Shaw v O’Brion, 69 Me. 501, 

6CJ p 261 note 74. 

42. Brogan v McHachern, 68 A. 822, 
1038 Me. 198. 


43. Davis v. Leary, 59 NH 191, 177 
Mass. 526—6 CJ. p 261 note 76. 


4 Me-—Lewiston Steam-Mill Co, yv. 
Foss, 18 A. 288, 81 Me. 593. 
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ais in name of defendant.— 
Lewiston Steam-Mill Co. v. Foss, 18 
A 288, 81 Me 6598 


4% Collier v. French, 21 NW. 90, 64 
Iowa 6577—6 CJ. p 261 note 78 
48. Herring v. Harmon, cited in 

Huntington v. Cobleigh, 6 Vt 49, 
56 
47. Nash v. Whitney, 39 Me. 341 


48. Iincoln v. Stmckland, 51 Me. 
821—6 CJ. p 261 note 8L 


49. Farrin v. Rowse, 62 Me. 409. 
50. Farrin v. Rowse, supra 


S51. Me—Lincoln v. Strickland, 61 
Me. 331. 

Minn.—Arper v. Baze, 9 Minn. 108. 

6 C.J. p 261 note 84. 


52. Blodgett v. Huiscamp, 21 NW. 
26, 64 Iowa 648, 


33. Mass—Sykes v. Keating, 118 
Mass 617. 

Vt—Braley v. French, 28 Vt. 546. 

6CJ p 261 note 87. 


&& City Nat. Bank of Corpus Chris- 
ti v. Craig, (Civ App) 233 SW. 
631, affirmed 257 S.W. 210, 118 Tex, 
876. 
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requires of him, failure of the clerk to record the 
certificate will not invalidate an attachment of 
realty, even as against a subsequent purchaser for 
value and without notice.55 

As bearmg on possession or right to possession. 
Where an officer has attached personal property on 
a writ, and has filed an attested copy of hus return 
with the town clerk under the statute, he does not 
deprive himself of the right to gain actual posses- 
sion of the property attached and to remove it 
when necessary for 1ts preservation, and as such 
filing is merely one mode of preserving an attach- 
ment already made, 1t does not follow therefrom 
that the officer has not taken possession of the 
property.56 

Copy of attachment on file as evidence. In a 
collateral proceeding a party cannot prove the ex- 
istence of his attachment lien by means of a copy 
of the attachment on file in the office of the regis- 
ter of deeds, but must offer the original attachment 
in evidence 57 ; 


I 
§ 252. Operation and Effect of Return 


a, As evidence generally 
b. Persons and matters concluded 
ce. Construction of return 


a. As Evidence Generally 


The return is competent evidence and prima facle 
proof of the facts recited therein, although subject to 
impeachment. 


The return to a writ of attachment is competent 
evidence to prove the fact and manner of the levy58 
and the nature of the property taken thereunder,59 


55. Butchers’ Ice & Supply Co v Fourth Nat. 
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and is at least prima facie evidence of the facts 
recited therein,®9 although it 1s subject to impeach- 
ment.62 


When levy made subject to other levies. The re- 
turn of an officer, that he made the attachment sub- 
ject to other attachments, 1s evidence of the order 
in which the writs were served,®2 but is by no 
means conclusive as to the validity of a former 
levy.88 


Db. Persons and Matters Ooncluded 


* (1) Persons 
(2) Matters 


(1) Persons 
(a) Parties or privies 
(b) Levying officer 
(c) Strangers { 


(a) Parties or Privies 
Subject to certain qualifications, It may be stated as 
a genera! rule that the return to a writ of attachment 
is conclusive on the parties and their privies. 

As a general rule, the return of the officer to a 
writ of attachment is conclusive as to the parties 
to the proceeding and those claiming under them, 
and cannot be contradicted by them®4 in any col- 
lateral mannerS5 for the purpose of invalidating 
the officer’s proceedings,®6 defeating any rights ac- 
quired thereunder,§? or avoiding a liability fixed 
on a party thereby 68 This rule is not, however, 
universal; but the lumits within which it is applica- 
ble are distinctly marked by the reason and object 
of it,68 and there are many cases, to be found in 


(Tenn Ch A) | clusive as to all matters which are 


Bascom, 146 A 843, 109 Conn 433 

B56. Kelley v Tarbox, 66 A. 9, 102 
Me, 119. 

87. Stanhilber v. Graves, 73 NW 
48,97 Wis 615 

58. Kelley v. Tarbox, 66 A 9, 102 
Me, 119—6 CJ p 261 note 91 

S98. Mass—Polley v. Lenox Iron 
Works, 4 Allen 3298 

W Va—Pocahontas Wholesale Groc- 
ery Co v. Gillespie, 60 S.H 697, 63 
W Va 578. 

6CJ p 263 note 92. 


@0. Conn—Manghue v. Reaney, 122 
A. 666, 99 Conn. 662 

Tex—First Nat Bank of Lattlefield 
v. Cooper, (Civ.App.) 12 S.W.(2d) 
271 

6 C.J. p 262 note 93. 


61. American Fruit Growers v. 
Walmstad, 260 P. 168, 44 Idaho 
786. 


o2. Thurston v. Huntington, 17 N. 
EX. 438 


63. National Wall-Paper Co. v. 


61 SW. 1002—6 CJ p 262 note 
95 


64 Ala—Landers v. Moore, 106 So 
228, 21 AlaApp 12, certioram de- 
mied Hx parte Landers, 106 So 2265, 
214 Ala 320 

Mass—Putnam vy Handy, 142 NB 
77, 247 Mass. 406 

Tex—First Nat Bank v_ Cooper, 
(Civ App) 12 SW (2d) 271. 

6 CJ p 262 notes 96, 97. 


Purchaser with notice 

“A purchase of the property from 
the defendant subsequent to the levy, 
With notice, would constitute such 
purchaser a privy of the defendant, 
within the meaning of the rule that 
the sheriff’s return 1s concluaive evi- 
dence of the seizure of the property 
by the sheriff under the writ”— 
Landers v. Moore, 106 So 2323, 224, 
21 Ala 12, cerliorar: denied Ex par- 
te Landers, 106 So 225, 214 Ala. 20. 


xn the absence of fraud, an officer's 
return on an attachment as between 
the parties and their privies 18 con- 
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properly the subject of a return by 
him —Putnam v Handy, 142 NE 77, 
247 Masa. 406—6 CJ. p 262 note 96 
fh] 


65. Mich—Hewitt v. Durant, 44 N. 
W 818, 78 Mich 186 

Tex —Schneider v. Ferguson, 14 S W 
154, 77 Tex 672 

6CJ. p 264 note 98. 


66. Ala—Governor vy. Bancroft, 16 
Ala 605 

N H—Messer v. Bailey, 831 N.H. 9— 
Lewis v Blair, 1 NE 68 


67. US—Cary Bmck Co. v Tilton, 
(NH) 208 F 497, 126 CCA 499 

Ala —Governor v. Bancroft, 16 Ala. 
605. 

NH—wWendell v. Mugridge, 19 NH 
109—Lewis v Blair, 1NHZH 68 


68. Governor v. Bancroft, 16 Ala 
606. 


69. Ala—Governor vy. Bancroft, su- 
pra. 

NH—Lewis v Blair, 1N.H 68. 

6 C.J. p 264 notes 3, 4, 


7 C.J.S. 


the books, where it has been held not to apply,7° 
as in the case of matters not truly tending to im- 
peach the return.71 


(b) Levying Officer 
Generally speaking, an officer’s return to a writ of 


attachmert is conclusive ayainst him as to matters of 
fact recited therein but :t is not conclusive in his favor. 


The return 1s generally held conclusive against 
the officer by whom it was made,?2 and cannot be 
contradicted by him;?8 but this rule is not uni- 
versal,’* and does not apply to statements which 
are mere matters of opinion,?5 nor preclude the 
officer from proving facts dehors his return and 
not inconsistent therewith.76 The return 1s not 
conclusive in favor of the attaching officer,?7 al- 
though an impeachment will not be allowed where 
the impeaching evidence would be immaterial.78 


(c) Strangers 


Againet strangers the return constitutes only prima 
facie evidence. 


As a general rule, the return of the levying off- 
cer is at most prima facie evidence only, and not 
conclusive as against strangers.79 


(2) Matters 
(a) Quantity of goods seized 
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(c) Value of property 
(d) Matters not necessary to be returned 


(a) Quantity of Goods Seized 


Return recitals respecting quantities attached are not 
conclusive 

A sheriff's return is not conclusive as to the 
quantity of goods seized under the attachment.®0 


(b) Ownership of Property 


The return affords prima facie, but [mpeachable, 
proof of ownership. 

The return of the attaching officer is not con- 
clusive on anyone as to the ownershup of the prop- 
erty attached,8! and while as against the officer it 
furnishes prima facie proof of ownership,®* the 
officer may show that the property levied on and 
returned as that of the debtor was not in fact 
the property of the debtor.83 


(c) Value of Property 
The return is merely prima facie evidence of value. 


An officer’s return 1s admissible as prima facie 
evidence of the value of the property attached, but 
1s not conclusive on either the officer or the par- 
ties to the action and their privies, and 1s subject 
to be overcome by parol evidence of a different 


(b) Ownership of property 


¥7o. Ala—Governor v Bancroft, 16 
Ala 605 

Kan —Schwartzberg v. Central Ave 
State Bank, 116 P. 110, 84 Kan 
581. 

N H—Lewis v Blair, 1 NH 68. 

6CJ.p 264 note & 


71. Ex parte Landers, 106 So 225, 
214 Ala. 20, denying certiorar. 
Landers v Moore, 106 So. 228, 21 
Ala App 12 

Abandonment of levy 
The purchaser of property after 

levy of exccution thereon, although 

in privy with defendant and conclud- 
ed by sheriff's return, may show by 
parol that the levy was abandoned 
and the lien lost before he acquired 
the propeity, such testimony not 
tending to impeach the return —Ex 
parte Landezs, 106 So 226, 214 Ala. 
20, denying certiorari. Landers v. 
Moore, 106 So 228, 21 Ala App 13 


72 State v Penner, 6 NW. 790, 27 
Minn 269—6 CJ. p 264 note 6. 


73. Haynes v. Small, 22 Me 14—6 C. 
J p 264 note 7. 


74. Manghue v Reaney, 122 A 566, 
99 Conn 662—6 CJ. p 265 note 8. 


Conc'usive only in absence of ocon- 
trary evidence 
Although a recital as to owner- 
ship 18 prima facie evidence of the 
fact and becomes conclusive in the 


value.84 


absence of countervailing evidence, 
the officer may, in a sult against him, 
introduce evidence to controvert such 
prima facie proof—Manghue _v. 
Reaney, 122 A 566, 99 Conn 662. 


76. Ala—-Governor v. Bancroft, 16 
Ala 605 

Conn —Williams vy. Cheesebrough, 4 
Conn 856 

N H—Kittredge v Bellows, 4 N.EL 
424 

N Y—Denton v. Livingston, 9 Jobns. 
96,6 AmD 264 


76 Townsend v. Newell, 14 Pick 
(Mass.) 882—6 CJ p 266 note 10. 


77. Conu—Buckingham v. Osborne, 
44 Conu 132 

Me—Warterhouse v Smith, 22 Me 
887—Nichols v Patten, 18 Me. 231, 
85 AmD 718. 

Mass —Merrill v. 
897. 

N H—<Angier vy. Ash, 26 N.H. 99. 

6 CJ p 265 note 11. 


78. Dickinson v Lovell, 35 NH. §— 
6CJ p 266 note 12 


79. Landers v Moore, 106 So 2383, 
21 Ala App 13, celltioram denied 
Ex parte Landers, 106 So 226, 214 
Ala 20—6 CJ p 266 note 18 


so La Follett v Mitchell, 69 P 
916, 42 Or 465, 95 Am.SR 780—6 
CJ p 266 note 14, 


mmumerstion of the articles at 
429 


Sawyer, § Pick 


tached in the sheriff's return to a 
writ of attachment is not conclusive 
against him in an action by the own- 
er of the preperty to recover dam- 
ages for the taking of such articles 
—Baker v. Seavey, 40 N.H 863, 168 
Mass. 622, 47 AMSR 475. 


Sl. Haynes v Small, 22 Mea. 14. 


92. Manghue v. Reaney, 122 A. 566, 
99 Conn. 662. 


Absence of controverting evidence 

In an action to recover damages 
for the default of an officer in the 
service of mesne process, 1n which it 
was claimed that the officer attached 
certain described property as the 
property of defendant and took it 
into hig posseesion and thereafter re- 
turned the writ of cxecution with in- 
dorsement that he was unable to get 
property to satisfy the wit, the re- 
cital in the Officer’s relurn as to de- 
fendant’s ownership of the attached 
property was prima facie evidence of 
G@efendant’s ownership, and became 
conclusive proof thercof in the ab- 
sence of controverting evidence — 
Manghue v Reaney, 122 A 666, 99 
Conn 662 


83. Governor v_ Bancroft, 16 Ala. 
605—t3 CJ p 266 note 16 


$4. Foster v Wooley, 220 P 988, 93 
Okl 58—Correll v. Morgan, 174 P. 
509, 70 Okl. 296—6 CJ. p 266 notes 
17-81, 
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(d) Matters Not Necessary to Be Returned ; § 253. Effect of Failure to Make Return 


The return Ie not conclusive as to recitals of un- 
necessary facts, 

The return of any collateral fact not necessary 
to be returned in order to render the proceedings 
valid 1s not conclusive on the officer or the par- 
ties, but may be traversed ,®5 and accordingly, an 
unnecessary recital of facts and circumstances at- 
tending the levy may be contradicted.86 


ce. Construction of Return 


Returns have been held subject to a rule of strict 
construction. 


It has been held that the return on an attach- 
ment should be strictly construed.87 


Failure to make return excludes the property from 
legal custody and renders the attaching officer a tres- 
passer; although such failure creates no presumption 
against service of the writ, and lack of proper return 
does not discharge the lien. 


The officer becomes a trespasser ab initio when 
he fails to return the writ under which he Icvied 
on and seized property ,8® but the failure to return 
an attachment has been held to afford no presump- 
tion that it has not been served, so as to justify 
the court in issuing a second attachment 89 Re- 
turn of attachment being necessary to make it law- 
ful ab initio, the property attached in the absence 
of return cannot be regarded as in custodia legis 
during the life of the wrt®® It has been held, 
however, that the lien 1s not discharged by the 
failure to make a proper return 91 


VIL ORLATION, NATURE, AND DURATION OF LIEN, AND PRIORITIES 


§ 254. Creation and Existence of Lien 


A valid attachment creates a lien on the property 


attached, 


the property attached,®* especially when levied on 
the property and certainly after it is carried into 
a decree,®8 which len 1s perfected when the at- 


An attachment creates a lien or encumbrance on 


Prima facie case of value shown 
Where, 1n an action against a sher- 
iff, plaintiff introduces the sherifi’s 
return of the writ of attachment, 
reciting that he levied on certain 
property of the judgment debtor and 
swore two householders to appraise 
its value, and the value 18 so found 
and determined by the householders, 
@ prima facie case of the value of 
the property at the time of the levy 
is presented —Foster v. Wooley, 220 
P 938, 98 OkL. 63. 
Farol evidence overcoming return 
An officer’s return as to the value 
of the property attached may be 
overcome by parol evidence of a dif- 
ferent value —Correll v Morgan, 174 
P 609, 70 Okl 295 
85. Citizens’ Nat. Bank v Loomis, 
69 NW. 448, 100 Iowa 266, 62 Am 
SR 571—6 CJ. p 266 note 322. 


s6. Pomroy v Parmlee, 9 Iowa 140, 
74 AmD 3828. 


e7. Campbell v Tucker, 154 So. 8326, 
228 Ala 06658, denying certiorari 
(App ) 154 So. 821. 


Particular returns construed 

(1) & sheiffs return sbowing 
stummons on a garnishee to answer 
at a stated term was held a return 
to a writ of attachment—State ex 
re] Ttabiste v Southern, 254 8 W. 
166, 360 Mo 417. 

(2) A return atating that the 
premises where the property was 
were locked up and that the marshal 
was unable io obtain admission, 
overcomes the statement that he at- 
tached and took the property into his 
custody —Davidoff vy Chipornoil, 166 
NY.S 996, 101 Misc. 291, 


ss. Conn—Williams vy. 
Conn 668 

Mass —Wiggin v. Atkins, 186 Mass 
292 


aod imi v. Wright, 8 Gill (Md ) 


90. Mitchell v. Pierce, 86 A. 748, 86 
Vt. 514 


81. Cal—Ruitter v. Scannell, 11 Cal. 
238, 70 Am D. 775 

Minn —Cousins v. Alworth, 47 NW. 
169, 44 Minn 605,10 LRA 604 


92. US—Peck v. Jenness, (NH) 7 
How 612—The American, (DC 
Mass) 40 (2d) 942—In re Blair, 
(D C Masa) 108 F 529. 

Cal—Bank of South San Francisco 
v Pike, 200 P 752, 58 CalApp 524 

Idaho —Potlatch Lumber Co v Run- 
kle, 101 P 396, 16 Idaho 192, 28 L. 
RA(NS) 6586, 18 AnnCas, 591 

Ill—Bigelow v. Andress, $1 Ill. 322 

Me—McInnes v McKay, 141 A. 699, 
127 Me 110, affirmed McKay v Mc- 
Innes, 49 SCt 344, 279 US. 820, 78 
LEd 975 

Md—Union Trust Co v. Biggs, 187 
A. 609, 153 Md. 50 

= —Davenport v. Tilton, 10 Metc 
8 

Miss —Cogburn v. Pollock, 54 Muss. 
639. 

Mont —In re Stevenson’s Estate, 289 
P 666, 87 Mont. 48@—Short v 
Karnop, 275 P 278, 84 Mont. 276— 
National Bank of Montana v. First 
Nat. Bank, 228 P 80, 71 Mont 342 

Neb —Coulson v Galtsman, 96 N W. 
$49, 1 Neb (Unoff) 502 

NH—Stone v. Anderson, 


506. 
430 


Ives, 25 


26 NH 


Or—Jones v. Beers, 246 P 711, 118 
Or 317 

RI—Smart v. Burgess, 85 A. 742, 36 
RI 149 

Tex—Stewart v. Rockdale State 
Bank, (Civ App) 58 SW (2d) 9165. 

Wyo—Platte County State Bank v 
Frantz, 239 P 631, 33 Wyo 326 

6 a Pp 266 note 29, p 269 note 36 
b]. 


Seizure creates lien 

(1) It 18 the seizure of the prop- 
erty under attachment proceedings 
that creates the lien on the property 
—Bigelow v Andress, 31 Ill. 3223— 
Slatlery v. P lL. Renoudet Lumber 
Co, 87 So. 888, 125 Miss 229 


(2) Where an officer takes posses- 
gion of personal property by virtue 
of a writ of attachment, plaintiff 
thereby gains a lien on 1t—Perry v. 
Griefen, 59 A. 601, 99 Me 420. 


against nonresident 
The only len created in attach- 
ment against a nonresident, who is 
not served, is that arising by virtue 
of the seizure of the property levied 
on—Owens v Atlanta Trust, etc, 
Co, 47 SE 216, 119 Ga 9384. 


$3. Hines v. Fulton, 140 SH. 587, 
104 WVa 561 


mz Louisiana provisional seizures 
(attachments) give no privilege to 
those who have made them until 
they have obtained a judgment and 
order of execution on the property 
provisionally seized, but it 1s not 
necessary that execution under the 
judgment actually issue—In re 
Bryce Cash Store, 124 So. 544, 12 La. 
App. 865. 
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tachment suit ends in a judgment for plaintiff? 
and may be made available to the creditor.95 This 
lien does not depend on possession ;9@ it is created 
by operation of law,®7 and is solely a creature of 
statute and can be created only in the cases in 
which the legislature by statutory enactment has 
authorized its creation.98 There must be a valid 
attachment to create a valid lien.99 Substantial 
compliance with the procedural requirements es- 
tablished by statute is a prerequisite to the creation 
of a valid lien;! and, where compliance with a 
rule requiring the filing of a certificate, copy of 
the writ, or other paper is necessary in order to 
constitute a valid levy (see supra §§ 223-232), 
until the rule is complied with the attachment is 
not a len on the property,? at least as against a 
subsequent purchaser or mortgagee without actual 
notice,? but constructive notice is complete with 
the performance thereof (see supra § 251), and the 
lien is not defeated by the failure of the officer 
properly to index the record. Also any conditions 


ATTACHMENT 


§ 255 


prerequisite to the right to attach specified classes 
of property must be complied with or a lien will 
not be created by an attempted levy thereon,5 but, 
where the procedural requirements are complied 
with, the validity of the lien is not affected by 
any question as to whether such attachment was 
wrongfully sued out or not.& 


§ 255. —— Date of Origin 


Generally the lien of an attachment dates from the 
time the writ Is actually levied, although in some juris- 
dictions it dates from the time the writ is placed In the 
officer’s hands for service, or, if filing Is necessary, from 
the time the writ Is filed. 


In various states the lien attaches at different 
stages in the proceedings. The prevailing doctrine 
is that the lien dates from the tyme when the 
writ of attachment is levied, or, as the proposition 
is Often stated, the title of the purchaser of at- 
tached property at an execution sale relates back 
to the time of levy,’ irrespective of when the judg- 


94% U.8.—Shear Co v. Currie, (C.C 
A.Tex) 295 F. 841. 

Ala—Federal Land Bank of New 
Orleans v. Strickland, 148 So. 799, 
227 Ala. 116 

Md—Union Trust Co. v. Biggs, 187 
A. 509, 158 Md, 50 

Mont—In re Stevenson's Hstate, 289 
P. 566, 87 Mont. 486. 


Where a hen of attachment was 
ripened after defendant’s death by 
compromise with the administrator 
under the judge’s approval, it had 
priority over judgment docketed 
after attachment—In re Stevenson’s 
HDstate, 289 P. 566, 87 Mont. 486. 


95. McInnes v. McKay, 141 A. 699, 
127 Me. 110, affirmed McKay v. 
MoInnes, 49 S.Ct. 844, 279 US. 820, 
78 Ld 976. 


96. Snyder v. Smith, 69 N.H. 1089, 
185 Mass 658 


97. Ark—Harrison Vv. 
Ark. 85. 
Mass—Snyder v Smith, 69 
1089, 185 Mass 68 
Record of officer’s doings 
Sometimes a len is created by a 
record of the doings of an officer, as 
in the case of attachments of real 
estate and of personal property that 
cannot easily be removed —Snyder 
v. Smith, 69 NH. 1089, 195 Mass 58 


98. Brun v Hivans, 241 P. 86, 197 
Cal 489. 


90. Ky—Meyer v. Ruff, 16 S.W. 8&4, 
138 Ky L. 254 
N.Y.—Van Camp v. Orleans County 
Nat. Bank, 41 N.B. 427, 147 N Y. 
150. 
Mere institution of an action for 
a debt and the suing out of an at- 
tachment do not create a len on 


Trader, 29 
N.H. 


property described in the petition, 
and on which the attachment is lev- 
ied, 1f the attachment 1s invalid, be- 
cause the affidavit required by the 
code was not made before 1t wag 18-~ 
sued Such a proceeding does not 
create a lis pendens llen—Meyer v. 
Ruff, 16 SW. 84, 18 Ky.L. 264. 


2 Ariz-—~Menager v. Farrell, 57 P. 
607, 6 Ariz. 316. 

Va.—Fauquier Nat. Bank v. Hasel- 
wood Savings & Trust Co., 182 SH 
568—Fauquier Nat Bank v Hazel- 
wood Savings & Trust Co, 182 SE 
566. 

6CJ p 266 note 29 [hl]. 


Jurisdiction over property 

The court must acquire jurisdic- 
tion over property to be attached 
through prescribed statutory pro- 
ceedings before a valid lien can ex- 
ist on such property —Fauquier Nat. 
Bank v Hazelwood Savings & Trust 
Co, (Va) 1823 SH 668—Fauquier 
Nat. Bank v. Hazelwood Savings & 
Trust Co., (Va.) 182 SH 566. 


@. Hall v. Gould, 79 Il. 16—Gaty 
v. Pittman, 11 Ill 20—Clayburg v. 
Ford, 3 Til App. 542-6 C.J. p 286 
note 18. 

Clerical mistake of the clerk in 
recording the certificate in subst- 
tutung the name of one county for 
another in the title of the cause will 
not defeat the lhen—Schlosser _ v. 
Beemer, 67 P 299, 40 Or 413. 


3 Ind—Peorla Furst Nat. Bank v. 
Farmers, etc., Nat. Bank, 86 N HL 
417, 171 Ind $328, transferring 
(App) 82 NH 1018. 

Mich—Davis Sewing-Mach Co. v. 
Whitney, 28 N.W. 674 61 Mich 
518. 

6 C.J. p 286 note 19. 
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4 Bates v. Lundy, 
(2d) 664. 


& Kuehn v. Don Carlos, (Cal App ) 
41 P (2d) 585 
Mortraged personality 
The right to attach mortgaged 
personal property may be exercised 
only after compliance with the con- 
dition of payment, tender, or deposit 
of the amount of the mortgage debt, 
and, in the absence of such compli- 
ance, no hen 1s created by attempt- 
ed levy —Kuehn v Don Carlos, (Cal 
App) 41 P.(2d) 6835. 


6 Dwyer v. Testard, 65 Tex. 482— 
Taesmelis v Sinton State Bank, 
(TexCivApp) 35 S.W (23d) 461, 
affirmed (Com App.) 58 S.W (2d) 
461, 85 ALR 319—Oscar v Sack- 
ville, (Tex.Civ.App) 270 S.W. 897. 


7, OS—Dikay Reflector Corpo- 
ration v. Savory, Inc, (CCAN 
Y.) 57 B.(2d) 161—In re Dukes, 
(DC Del) 276 F 724. 

Ala —Standard Sanitary Mfg. Co v. 
Benson Hardware Co, 154 So. 560, 
228 Ala. 594. 

Tli—Bigelow v. Andress, $1 Ill 3822 

La—In re Bryce Cash Store, 124 So 
544, 12 La App 365 

Miss—Slattery v. P I. Renoudet 
Lumber Co., 87 So. 888, 125 Miss 
229. 

Mont—liIn re Stevenson’s Histate, 289 
P 666, 87 Mont 486 

N.C.—Hambley & Co. v. H W White 
& Co, 188 SH 399, 192 NC $81. 

Tex.—Platte v. Securities Inv. Co, 
(Com App) 55 SW (2d) 551, af- 
firming (Civ App ) 34 SW (2d) 295. 

6 CJ. p 269 note 48. 


Date of filing bill immatenal 
An attachment hen does not relate 
back to the date of the filing of bill, 


(Wash) 38 P. 
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ment is recovered,® but in some jurisdictions the 
lien 1s held to arise as soon as the writ 1s placed 
mn the sheriff’s hands for service.® 


Filing or recording of aitachmen?. Where the 
filing of a certificate, copy of the writ, or the like 
m a designated public office is necessary to com- 
plete a levy (see supra §§ 223, 232), the lien dates 
from the tyme when such certificate or copy of 
the writ 1s filed 10 


Where affidavit is amended. The amendment of 
a merely irregular affidavit does not affect the time 
of the commencement of the lien.14 


Where petsiion ts amended. Where a merely de- 
fective petition in an attachment proceeding 1s 
amended, so as to perfect the action and not pre- 
sent a new cause of action, the amendment relates 
back to the filing of the petition, and the lien of 
the attachment 1s preserved from that time, even 
against the lien of subsequent attachers of the 
same property.12 So, where an amendment en- 
larges plaintiff's claim, if there 1s no fraudulent 
intent and a new cause of action or claim 1s not 
meluded therein, it does not render the attachment 
invalid as against attachments levied before the 
amendment was made, except that, unless the dif- 
ference between the sum claimed in the original 
complaint and that claimed in the amended com- 
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plaint is the result of a mere clerical error, the 
lien of the attachment will extend only to the 
sum claimed in the original complaint.18 How- 
ever, 1n so far as the amendment sets up a new 
cause of action!4 or describes additional property 
not mentioned in the original petition,15 it only 
takes effect from the time of filing it as to per- 
sons acquiring a lien or interest in the property 
by purchase or attachment; for, as to the new 
cause, such persons are not pendente lite pur- 
chasers. 


Second attachment. A second attachment binds 
the debtor’s interest from the time when it 1s 
levied,46 and, after a first attachment 1s aban- 
doned, a second attaching creditor cannot obtain 
priority over an intervening purchaser by tacking 
his lien to that of the previous attachment,17 nor, 
where there 1s, in the same suit, more than one 
affidavit and attachment, based on different grounds, 
does the lien of the later attachments relate back 
to the first18 However, under a statute which 
allows a creditor who files his demand subsequent 
to the commencement of the attachment suit to be- 
come a party to the action and places all creditors 
of the attachment debtor, who file claums in the 
attachment suit, on an equal footing, the lien of 
the first attachment applies to all valid demands 
thereafter filed under that process,19 


but dates from the seizure under the} v Runyons, 175 SW. 388, 164 Ky ;11. Goodman v Henry, 26 SE 628, 


writ—Slattery v. P lL Renoudet| 309 


42 WVa 526, 85 LRA 847—6 CJ 
p 270 note 47 


Lumber Co, 87 So 888, 125 Miss 229 


& Elkay Reflector Corporation v. 
Savory, Inc, (CCANY) 67 F. 
(2d) 161—Gatell v Millian, (CC. 
A Porto Rico) 2 F (2d) 865—In re 
Biair, (DC Mass) 108 F. 6529— 
Yumet & Co v Delgado, (Porto 
Rico) 248 F 619, 156 CCA. 317. 


wffeot of judgment 

A judgment for plaintif€ does no 
more than establish the fact that the 
lien was rightly obtained —Yumet & 
Co v Delgado, (Porto Rico) 248 F. 
519, 156 CCA. 217 


® Ark—Gray v. Bank of Hartford, 
208 SW 302, 137 Ark. 232, cer- 
tiorar: denied 89 SCt. 290, 249 U. 
S$ 608, 63 L Bd 800. 

Ind—Parker v Curll, 126 NH 868, 
78 Ind App 178—Little v Mundell, 
109 NH 227, 69 Ind App 3227 

Ey—Peck v. Trau, 65 SW (2d) 83, 
261 Ky 377—Daniels v. Runyons, 
175 SW 338, 164 Ky 809 

Pa—Underhill v. McManug, 16 Pa. 
Co 603. 

6€CJ p 270 note 44. 

Delay in perfecting lien immaterial 
The validity of an attachment hen 

as against the grantee of land 1s not 

affected by a delay in perfecting the 
lhen occasioned by the delay in ac- 
tually levying on the land —Danuels 


Directions not to levy 

An order of attachment delivered 
to an officer with directions not to 
execute it creates no lien on the es- 
tate of defendant until the durec- 
tions to stay its execution are re- 
moved —Hood v Pope, 26 SW (2d) 
1048, 283 Ky. 749—6 CJ. p 270 note 
44 [d]. 
Foreign attachment 

In a foreign attachment the goods 
of defendant are not bound until the 
writ i8 levied—Posey’s Estate, 1 
Chest Co.(Pa ) 351 


10. Ariz—Menager v. Farrell, 57 P 
607, 6 Ariz 816 
Conn —Butchers’ Ice & Supply Co v 
Bascom, 146 A 848, 1098 Conn 4338 
Fla —Lewis v. Stephens, 96 So. 396, 
85 Fla 437 
Or—Schlosser v. Beemer, 67 P. 299, 
40 Or 412. 
6 CJ p 270 note 46 
mecording unnecessary 
An attachment on realty is made 
when the certificate is deposited in 
the town clerk’s office and the time 
of its reception indorsed thereon, 
even though the town clerk fails to 
record it, and 18 sufficient against a 
subsequent bona fide purchaser — 
Butchers’ Ice & Supply Co v. Bas- 
com, 146 A. 843, 109 Conn. 433, 
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12. Ky —Dengler v. Krell-French Pi- 
ano Co, 119 SW. 757—Bambeiger 
v Moayon, 16 S W. 276, 91 Ky 617, 
18 Ky L 102 

Ok] —Symms Grocer Co v. Burnham, 
52 P 918, 6 Okl 618 


13. Suksdorff v. Bigham, 12 P. 818, 
18 Or 3869 

14 Bamberger v Monyon, 16 SW 
276, 91 Ky 6517, 13 Ky L 102 

15. Phelps v. Ratelifle, 8 Bush (Ky ) 
334 


16. Norton  v. 
(Mass ) 510 
17. Smith v. Whitfield, 2 SW. 8232, 

67 Tex. 124, 
18%. Muller v. White, $3 SE $882, 46 
WvVa 67, 73 AmSQN 791 


19. Shirk v. Wilson, 138 Ind 129. 


Former rule 

Under the attachment law of 1843 
which did not allow a creditor who 
bad filed his demand subsequent to 
the commencement of the attachment 
sult to become a party to the action, 
but under which each claim stood as 
an independent suit, the lien of sub- 
sequent claims commenced as eaily 
as they were filed —dZiegenhager Vv. 
Doe, 1 Ind 296. 


Babcock, 2 Metc 
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§ 256. Nature of Lien 


An attachment lien, although Inchoate In the sense 
that its enforcement depends on the creditor obtaining 
final judgment on his claim, is an actual and substan- 
ie security which confers vested rights on the holder 
thereof. 


The len created by a valid attachment is a stat- 
utory lien20 It is not an interest 1n property ,*2 
nor is 1t of the same binding force as a judgment 
hen.#2 In a strict sense, it is not a fixed lien 
on property,*® but is only a right to obtain pay- 
ment out of the property attached in preference 
to others,*4 which right is inchoate or contingent?5 
until the creditor has obtained final judgment in 
the attachment suit,26 and, if, on final adjudica- 
tion, no liability is adjudged against a defendant, 
there is no lien against his property.27 However, 
the lien or security obtained by an attachment, 
even before judgment, is a fixed and positive se- 
curity,8 a specific lien,?9 and, although whether it 
will ever be made available to the creditor depends 
on contingencies,®° its existence 1s in no way con- 
tingent, conditional, or inchoate ®! It 1s a vested 
interest,?2 an actual and substantial security,®® af- 
fording specific security for satisfaction of the 
debt put in suit,2* which constitutes a cloud on 
the legal title,25 and is as specific as if created by 
virtue of a voluntary act of the debtor and stands 
upon as high equitable grounds as a mortgage 
lien.86 Jt has also been held that the right ac- 
quired by an attachment of property is sufficient 
to justify the attaching creditor in filing a bill in 
equity to clear the property from adverse claums,?7 
or to preserve the lien of the attachment when 
necessary papers have been lost and cannot be 


20. Peck v Jenness, (NH) 7 How. 
(0S) 612—The American, (DCG 
Mass) 40 F (2d) 942 

21. Conn—tLyon sy. 
Conn 6544 

Iowa —Tetzloff v May, 181 NW. 647, 
151 Iowa 441, Ann Cas.1913A 341. 

6 CJ p 269 note 84 

22. Reeves v. Johnson, 12 NJ Law 


29 509. 
93. Tetsloff v May, 181 NW. &47- 


267 note 33 
Sandford, 5| a7. 


Sw 198 


| 29 In re Stevenson’s Hstate, 289 P. 
151 Iowa 441, Ann Cas 19184 3843 566, 87 Mont 486 


30. Eittredge v. Hmerson, 15 NH / 37, 
22'—Eittredge v Warren, 14 NH 


6 CJ. p 267 note 380 


24. Beck v. Brady, 6 LaAnn 4é4¢ 
—Hmerson v Fox, 8 La 178—€6 C 
J p 267 note 81. 


2. US—Shear v. 
Tex) 295 F 841. 

Md—Union Trust Co. v Biggs, 187 
A. 509, 153 Md 650 

Mont —In re Stevenson’s Hastate, 289 
P 666, 87 Mont 486 

Utah —Hilton Bros Motor Co v Dis- 
trict Court in and for Mullard 
County, 25 P (2d) 595 

Va—Deeds v Gilmer, 174 SH 87. 

6 CJ p 267 note 32. 


1C.J.8.—28 


Currie, (C.CA 


Ark. 85 
Colo. 107. 
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26. Pratt v. Law, (DC) 9 Cranch 
(US) 456, 3 LEd 791—6 CJ. p 


Farmers’ Nat Bank of Stephen- 
ville v Daggett, (TexCom App) 2 
S'W (2d) 834, affizming Daggett v 
Farmers’ Nat Bank, (Civ App ) 259 


28. Kittredge v. Warren, 


31. Kittredge v Emerson, 15 NH 
227—Kittredge v Warren, 14 NH | go, 


32. McGaffey Canning Co v Bank 
of America, 294 P 45, 109 Cal 
App 415—6 CJ p 267 note 88 [a]. | 43, 


33. Ark—Harrigon Vv. 


Colo—Hmery v. Yount, 1 P. 686, 7 


433 


§ 258 


supplied,®® or in applying for an injunction against 
the sale of the property under an execution issued 
on a subsequent judgnrent,39 or, as appears in 
the title Fraudulent Conveyances § 331 b (4) [27 
CJ. p. 733 note 10-p 744 note 14], 1n bringing an ac- 
tion to set aside a conveyance claimed to have been 
fraudulently made, without waiting until the in- 
debtedness is reduced to judgment, although no de- 
cree setting aside such conveyance should be en- 
tered until the undebtedness is definitely established 
by judgment. 


§ 257. Extent of Lien 


The property and interest therein covered by the 
lien and the amount for which the property is bound 
are hereafter considered in sections 258, 259. 


§ 258. —— Property or Interest Covered 


a. Property covered 
b. Interest covered 


a. Property Covered 


Subject to the rules as to the conversion of property 
from one form into another and of the right to the pro- 
ceeds of the sale of property attached, an attachment 
lien covers only the actual property levied on. 


As a general rule an attachment lien covers 
only the property which was levied on under the 
writ40 Where one tract is attached the court 
cannot, even by rule, substitute a different tract ;44 
nor will a description of property as land 1n an 
attachment include and bind a leasehold under an 
oil and gas lease 42 However, unless it affirma- 


tively appears to the contrary, directly or by 1m- 

Iowa—Byers v McEnuy, 91 NW 
797, 117 Lowa 499 

6 CJ p 2869 note 36 

394 McGaffey Canning Co v Bank 
of America, 294 P 45, 109 Cal.App. 
415 

35 Mullins vy Aiken, 2 Heisk 
(Tenn ) 535 

36. Conn—Carter v Champion, & 
Conn 5649, 21 AmD 695 

Ind T—McFadden v Blocker, 48 8 
W 1048, 3 Ind T. 260. 

6 CJ. p 209 note 39. 

Mrancis v Lawrence, 22 A 259, 
48 NJ Ha. 508—6 CJ. p 269 note 40 

38. Alley v. Carrol, 6 Heisk (Tenn ) 
221. 

Schuster v. Rader, 22 P. 505, 18 
Colo 839 

40. Godefroy v Hupp, 160 P 1056, 
98 Wash 371—6 CJ p 278 note 71 

Steznmets v Nixon, 8 Yeates 
(Pa) 285 

42. Andrews v. Manhattan Texas 
Petroleum Co, (Tex.Civ App) 253 
SW. 878 


14 NEL 
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plication, a water right is attached equally with 
the land to which it 1s appurtenant, although the 
land alone is specified in the writ or return of at- 
tachment,48 and an attachment lien on the personal 
property of a lessee of an oil and gas lease will 
cover oil and gas well drilling equipment which 
by the terms of the lease was the property of the 
lessee and removable by tum at any time,‘* so, 
also, a levy on an oil lease will attach a lien to 
the oil in place as severed from the realty by the 
operation of the lease.45 The levy of a purchase- 
money attachment subjects only the property de 
scribed in the affidavit, or, m case it has been sold 
by the original purchaser, any purchase money thus 
due;48 and an attachment of a residuary legatee’s 
interest in the personal property of an estate will 
not cover cash obtained by the subsequent conver- 
sion of realty belonging to the estate into cash.4? 
Service of attachment on a codefendant who 1s 
named in the attachment as a person indebted to, 
or in possession of property belonging to, the prin- 
cipal defendant gives plaintiff a lien on any debt 
then owed to the principal defendant by the code- 
fendant and on any property of the principal de- 
fendant then in the possession of codefendant, but 
not on any indebtedness of codefendant to the 
principal defendant which accrues after service of 
the attachment or on any of the principal defend- 
ant’s property which comes into the possession of 
codefendant after such service.*® 


Books of account. A levy of attachment on 
books of account is not equivalent to a levy on 
the debts charged therein, and creates no lien on 
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such debts,49 in the absence of statute.50 In an 
action against a nonresident defendant insurance 
company under a statute which provides that an 
attachment shall bind the effects or indebtedness, 
an attachment of effects in the hands of resident 
agents having moneys, property, and effects of de- 
fendant includes and binds premiums due on pol- 
icies written prior to the service of process but 
collected subsequent thereto, such books of account 
and evidences of debt constituting effects.51 


Increase or income from property. An attach- 
ment lien extends to dividends declared on corpo- 
rate stock5* or dividends or interest declared on 
deposits in a savings bank,58 after an atiachment 
thereof, although, as to the latter, there 1s author- 
ity otherwise.54 In regard to rents and profits, 
the authorities are not agreed, some holding the 
lien to extend to them,55 and others, that they 
are not subject to the lien of the attachment.56 


Where the attached property is sold under an 
order of court5? in partition proceedings,5§ on fore- 
closure of a mortgage,°9 or by agreement between 
the owner and the attaching creditor,®9 the at- 
tachment lien will bind the proceeds of the sale, 
or the surplus proceeds in case the sale was under 
a lien prior to the attachment, and the attached 
property passes free from the lien which subse- 
quently affects the proceeds only ,61 also, where 
land was sold under an escrow agreement under 
the terms of which title did not pass until a time 
subsequent to a levy of attachment on such real 
estate, the attachment created a lien on payments 
made subsequent thereto.62 


43. Bothwell v. Keefer, (Idaho) 27 
P.(2d) 665. 
stock 


dy Belting Co, 11 Ohio Cir Ct. 618, 
5 Ohio Cir Dec. 286. 
6 CJ p 208 note 6. 


company 
Although shares of stock in an ir-/| 51. Altna Ins Co v Robertson, 88 


rigation company may be personalty, 
the water right which controls 1s real 
property and included in attachment 
of real estate—Bothwell v. Keefer, 
(Idaho) 27 P.(2d) 66. 


44 ‘Young v Hill, 85 8S W.(2d) 867, 
260 Ky 397. 


45. Humble O11 & Refining Co iv. 
Andrews, (Tex Civ App.) 285 SW. 
894 

46. Gilham Electric Co v. Daniel, 
160 SEH. 106, 48 Ga.App 716 


47. In re Troy’s Estate, (Cal App ) 
87 P (2d) 471 

48. Deeds v. Gilmer, (Va.) 174 8.E. 
87. 


48. Kreher v Mason, 38 MoApp 297 
—§ C.J. p 209 note 7. 


00. Neb.—Sloan v. Thomas Mfg Co., 
79 N W. 728, 58 Neb 718 
Ohio.—New York Rubber Co, v. Gan- 


So 883, 126 Miss 387 


53. US—John T Porter Co. v Java 
Cocoanut O11 Co, (CCACal) 4F 
(2d) 476, certiorar: denied 45 8 Ct 
515, 268 US 697, 69 LEd 1163— 
Jacobus v Monongahela Nat Bank, 
(CCPa) 35 F 395 

Cal—Cates v. Consolidated Realty 
Co., 144 P 301, 25 CalApp 531— 
McCarthy Co v. Boothe, 88 P. 1765, 
2 CalApp 170. 

on —Moore v. Gennett, 2 Tenn Ch. 
37 

Tex—Stewart v. Howell Co., (Civ. 
App) 264 SW 208. 

8S. Loewe v Savings Bank of Dan- 
bury, (Conn) 2386 F 444, 149 CCG 
A. 496, L RA1917B 988 

5&4 Loewe v Union Savings Bank of 
Danbury, (DC Conn ) 280 &. 303 

55. La—Stockton v. Hyde, 56 La 
Ann 300 

Tenn.—Young v. Hail, 6 Lea 179. 
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Authority of auditor to collect rents 

In New Jersey an auditor in at- 
tachment appointed before appear- 
ance entered by defendant may be 
authorized by the court to collect 
rents of real estate attached accruing 
after the entry of such appearance — 
Chemical Nat. Bank v. Kellogg, 57 
A 149, 70 NJ Law 602 


56. Columbia Bank v Ingersoll, 1 
NYS 54, 21 AbbNCas 241—6 CJ. 
p 278 note 74. 


57. Tallman v. Hollister, 9 How Pr. 
(NY) 508—6 CJ p 274 note 76. 


58. Western Nat Bank v. National 
Union Bank, 46 A. 960, 91 Md. 613. 


58. Harvey v. Foster, 30 P 849, 64 
Cal 296—6 CJ. p 274 note 78 


60. Kendaliville First Nat. Bank v. 
asia 30 NHL 799, 4 Ind.App 
13 


6lL. Thurman v. Blankenship, ete., 
Co, 15 SW. 887, 79 Tex. 171. 


62. Knapp v. Andrus, 180 P. 908, 56 
Mont. 37. 
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Extent of levy as question of fact. Whether all 
or only part of the goods in a store are attached 
is a matter of fact, and in determining the effect to 
be given to what was done all the circumstances, 
including prior negotiations for a bond, may be 
considered 83 


b. Interest Oovered 


Subject to the rules laid down In certain of the regis- 
tration acts, an attachment lien encumbers only the 
debtor’s interest in the property levied on, existing at the 
time of the levy. 


Except in so far as registration statutes make 
the attachment lien effective against outstanding 
unrecorded conveyances or encumbrances (see infra 
§ 276), such len covers only the actual interest of 
the debtor in the property levied on,6 existing at 
the time of the levy,®5 and cannot extend to an 
interest subsequently acquired by him,®@ or an in- 
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terest which, prior to the time of the levy, he lost 
or transferred 67 The lien will not attach to the 
mere legal title to land when the equitable estate 
is in another,68 especially where the creditor has 
knowledge of the facts.69 An attachment against 
property as belonging to a copartnership does not, 
where it in fact belongs to a partner in his in- 
dividual capacity, establish a lien thereon prior to 
the lien of an attachment, levied thereon as the 
individual estate of the partner at a time subse- 
quent to the levy against the property as copart- 
nership property and prior to the time the action 
against the copartnership was changed by amend- 
ment to one against the partner individually.7° A 
person possesses such an interest in property after 
it has been sold by the sheriff under judicial 
process but before acknowledgment of the deed 
that an attachment thereon will create a lien suf- 
ficient to hold any balance left in the sheriff's 


63. Commonwealth v. Middleby, 78 
NE 208, 187 Mags 342. 


6& Cal—McGee v. Allen, 60 P (2d) 
1026. 

Kan —Federal Trust Co v Ireland, 
296 P 704, 182 Kan 615—Saylor 
v. Crooker, 156 P. 737, 97 Kan 624 

Ky—Day’s Ex’x v. Traders’ Nat 
Bank, 24 SW (2d) 676, 282 Ky. 
662. 

Minn —Scott v. Marquette Nat Bank, 
217 NW. 186, 178 Minn 226 

Okl —Farmera’ State Bank of Ada v. 
Keen, 167 P 207, 66 Ok! 62 

Tex—-Lem Smith & Co v. Sweatt, 
(Crv.App ) 72 SW (2d) 318. 

6 CJ. p 274 note 8&1. 


65. US—Shear Co v. Currie, (CC 
A Tex,) 295 F 841—Loewe v Union 
Savings Bank of Danbury, (DC 
Conn ) 280 F. 308 

Cal.—Motor Acceptance Co v. Finn, 
18 P (2d) 761, 124 CalApp 766— 
Ahern v Tulare Lake Canal Co, 1 
P (2d) 490, 115 CalApp 938—Ik- 
nolan v. Winter, 270 P 999, 94 Cal 
App 228—Bank of South San 
Francisco v Pike, 200 P. 753, 53 
CalApp 6524. 

Conn —Newman v Gaul, 129 A. 221, 
102 Conn 425 

lll—Brennan v Persselli, 187 NB 
820, 858 Ill 680, affrming 266 Til 
App. 441—Wilson v. Kruse, 110 N 
BL 359, 270 Ill 298. 

Iowa —Bain v. Ullerich, 177 NW 61, 
189 Iowa 149 

Ind—Frontier Nat Bank of Hast- 
port, Me. v. Salinger, 126 NB 40, 
72 Ind App. 479 

Mdad-—Hohman v Orem, 182 A 6587. 

Minn —Scott v. Marquette Nat Bank, 
217 NW 186, 173 Minn 225 

Mont —Short v Karnop, 2756 P. 278, 
84 Mont. 276. 

Pa—American International Ship- 


building Corp v Russel Wheel and 
Foundry Co., 80 Pa Dist. 265 
Tex—Traders’ Nat Bank v. Pmnce, 
(Com App ) 228 STWV 160, reversing 
Price v Traders’ Nat. Bank, (Civ 
App) 1985 SW 984. 
6 C.J p 3274 note 82 


Hxecutor’s commisnons 

Attachment on judgment against 
an executor laid in the hands of co- 
executors could prevail against gar- 
nishees only to the extent of the 
judgment debtor’s share of the coex- 
ecutora’ commissions, and would be 
abortive, 1f the judgment debtor was 
not entitled to any part of the com- 
missions —Hohman v. Orem, (Md.) 
182 A 687 


HWonexstent profits 

Where the debtor’s interest in an 
attached car of lumber was the ex- 
cess value over the cost and labor of 
manufacture, and there was no ex- 
cess, his creditor obtained nothing by 
attachment, notwithstanding’ the 
owner furnishing logs had not been 
paid before a prior car was shipped. 
—LicRae v Hammond, 59 8S W (2d) 
497, 187 Ark 829 


Prior equities not displaced 

The lien of an attachment does not 
displace prior equities or rights, but 
igs subject to all equities to which 
the property was liable in the debt- 
or’s hands —Whlson v. Kruse, 110 N 
BH 859, 270 Ill 298 


66. Sullivan v. Graham, 117 SW 
171, 64 TexCivApp 108—6 CJ. p 
274 note 83 


@7. Trade accoptance 

Where, prior to levy of attachment 
of debt, evidence of the debt in the 
form of a trade acceptance was 


after such trade acceptance came in- 
to defendant's hands does not cure 
the defect-—Battle v Central Lum- 
ber Co, 211 NYS 656, 125 Afisc. 
768. 


Transfer of land 

Where prior to levy of attachment 
judgment debtor surrendered his in- 
terest in land he held, under contract 
to purchase, to a thi1d party in sat- 
isfaction of a loan, the atiachment 
impressed no hen on such land— 
Graves v Arizona Cent. Bank, 272 P. 
1068, 205 Cal 715. 


If all title and interest has pass-~ 
ed from the debtor to a third person 
at the time of the levy the attaching 
ereditor gets nothing by the levy — 
Pacific Nat Bank v. Western Pac. R. 
Co, 108 P. 676, 157 Cal 578, 27 LR. 
A(NS ) 987, 21 Ann Cas. 1891—Short 
v. Karnop, 275 P 278, 84 Mont. 276. 


68 Kan—Federal Trust Co vy Ire- 
land, 296 P 704, 182 Kan. 6156 

Okl—Farmers’ State Bank of Ada v. 
Keen, 167 P. 207, 66 Okl 632. 


Bxpress trust 

Where a deed merely placed prop- 
erty in the grantee's name in truet 
for the grantor, the grantee’s attach- 
ing creditor acquired no interest in 
the property super.or to the grantee, 
as against the mortgagee of the 
grantor—Fedeial Trust Co v. Ire 
land, 298 P 704, 182 Kan 616. 


Resulting trust 

Latent equities against debtor, 
such as arise on resulting trust, may 
be asserted against attachment cred- 
itor who as 1o such equities does not 
have the status of a bona fide pur-~ 
chaser —McGee v. Allen, (Cal) 60 P. 
(2d) 1026 


transferred to a third party, a holder| 6% Scott v. Marquette Nat Bank, 


in due course, the attachment was 
defective, and the fact that there- 
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217 NW 186, 173 Minn 225 
70. Moody v. Lucier, 62 NH. 584. 
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hands after distribution of the moneys received 
under the sale.71 


§ 259. —— Amount for Which Property 
Bound 


The authorities differ as to whether the attachment 
lien is limited to the amount stated In the writ, the 
amount due at the time of the levy, or the amount for 
which judgment is finally obtained, and the costs. 

While it has been held that the levy of an at- 
tachment binds the property, not merely for the 
amount which will discharge plaintiff’s claim at 
the time of the levy, but for the amount of the 
judgment which he may thereafter obtain, and the 
costs, if any accrue, under the execution issued 
to enforce it,72 there 1s also authority for the view 
chat the lien of the attachment is restricted to the 
amount claimed in the writ or warrant, because 
sound policy requires that the extent of the lien 
shall be known as soon as it exists, in order to 
preserve the rights of third parties and prevent 
unnecessary restrictions on the sale of property.78 
The amount actually due on plaintiffs demand at 
the time of service of the attachment has been 
held to fix a limit beyond which the lien of an 
attachment cannot extend,’ so that a judgment by 
collusion between the debtor and the attaching 
creditor for a larger amount than the original claim 
would not affect injuriously the rights of inter- 
vening purchasers,’ and adding to the original de- 
mand and taking judgment for a larger sum than 
that claimed in the affidavit with knowledge of an 
intervening sale has been held to destroy the lien 
entirely ,76 but on the other hand, it has been 
held that, in the absence of intervening rights of 
third persons, a lien against property scized under 
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attachment may be decreed for the judgment re- 
covered against a defendant personally served, al- 
though it exceeds the sum for which the writ was 
issued.7? The right of an officer to attach a single 
indivisible article of personal property, like a ves- 
sel, although of much greater value than the amount 
he is directed to attach on his precept, must be 
sustained of necessity where no other or suffi- 
cient property to satisfy his precept can be found, 
or is shown to him by the debtor, but such an 
attachment creates a lien only to the amount re- 
quired to be attached under the precept, and can 
be released by a bond in the penal sum of the 
ad damnum of the writ.78 


§ 260. Duration of Lien in General 


Subject to express statutory enactments thereon, an 
attachment lien, unless terminated by dissolution or 
judgment for the defendant, continues until judgment 
and thereafter on personality for a reasonable time to al- 
low the issue and levy of execution, and on realty it 
merges in the judgment lien and continues for [ts dura- 
tion. 


An attachment lien ordinarily continues until the 
final determination of the case,’9 unless terminated 
by a dissolution of the attachment (see infra § 
472), or judgment for defendant in the main action 
(see infra § 268), or unless the debtor appcars 
and gives other and better security than the prop- 
erty affords as by furnishing a good and sufhicicnt 
bond.80 If the attachment licn 1s on real estate, 
it continues until judgment in the swt has been 
entered and docketed,®1 when, except in so far as 
18 necessary to preserve the priority of lien ac- 
qured,82 it, in a sense, merges in the judgment 
lien;88 and, except as it is regulated by express 


71. 
471 


72. Iowa —Muiuller v. James, 63 NW 
227, 86 Iowa 242 

Me —Searle v Preston, 83 Me 214. 

Neb —Rhodes v. 
148, 67 Neb 1 

6CJ p 274 note 84. 


73 In re People, by Beha, 175 NB 
118, 265 NY 412, affirming 244 N 
YS 902, 280 App Div 884—6 CJ 
P 276 note 85 

74 Syracuse City Bank v. Coville, 
19 How Pr (NY) 386. 


75. Oconto Co. v. Esson, 87 N.W. 
855, 112 Wis 89. 


76. Tilton v. Cofielaé, 3 Colo. 892—6 
C.J. p 2765 note 88 


77. Glendale Fruwt Co. v. Hirst, 59 
P 108, 6 Amz 428—6 CJ. p 275 
note 89 

7&8 Devereux Co v. Silsby, 114 A 
460. 120 Me. 862, 


Wysocki v. Tomoski, 41 Pa Co. 


Samuels, 93 N.W. 


79. Ala—Standard Sanitary Mfg 
Co. v Benson Hardware Co, 154 
So 660, 228 Ala 6594. 

Md—Union Tiust Co. v. Biggs, 187 
A. 609, 158 Md. 50. 


80. Union Trust Co. v. Biggs, supra. 
SL. Conn —Coit v. Sistare, 84 A. 119 
85 Conn 578, Ann Cas 1913C 248 
Neb —lLincoln Upholstering Co Vv. 
Baker, 118 NW. 321, 82 Neb 6592 

6CJ p 271 note 58. 


&%& Brun v. Hivans, 241 P. 86, 197 
Cal 489—Withrow v. National 
Surety Co, 10 P (2d) 88, 122 Cal 
App. 242—Balzano v. Traeger, 270 
P. 249, 98 Cal App 640. 


Attachment len remains effectual 
to preserve a priority of len, al- 
though 1t is only the judgment hen 
that can be enforced against the 
property attached—Pease v. Frank, 
105 NH 299, 263 ILL 600, reversing 
182 IliApp 381. 


S83. Cal—Brun v. Evans, 241 P, 86, 


436 


197 Cal, 439—Withrow v. National 
Surety Co., 10 P.(2d) 88, 122 Cal 
App 242—Balzano v. Traeger, 270 
P. 249, 93 CalApp. 640—Water 
Supply Co. v. Sarnow, 92 P. 667, 
6 CalApp 586. 

Idaho —Hivans v. Power County, 1 P. 
(2d) 614, 50 Idaho 690. 

Mont.—In re Stevenson’s Histate, 289 
P 666, 87 Mont. 48@—Marlowe v 
Missoula Gas Co, 219 P. 1111, 68 
Mont. 372. 

6 CJ. p 271 note 54, 


wxtent of merger 

“The lien of the attachment on 
real property is not completely extin- 
guished by the judgment, but such 
lien ceases in all respects, except to 
maintain the priority created and 
merges in the lien of the judgment, 
in the sense and to the extent that 
there are not then two separate and 
distinct and subsisting liens against 
the same property’—Balzano iv. 
Traeger, 270 P. 249, 260, 98 Cal App 
640. 


7 C.J.8. 


statutory enactment, which in some states limits 
the lien to the same period as that provided for 
in the case of personal property,®4 and, in others, 
fixes a somewhat longer period,®5 its duration 1s 
the duration of the judgment itself,86 the lien 
continuing until it is merged and the title obtained 
by a sale under the execution issued on the judg- 
ment obtained by plaintiff, or until the judgment 
is satisfied, or the attachment is discharged or 
vacated in some manner provided by law 87 If the 
attachment lien 1s on personal property, in the 
absence of statute it will continue for a reasonable 
time after judgment to allow the issue and levy of 
an execution,®8 but by the entry of judgment and 
the issuance of the execution thereon the attach- 
ment is merged in the execution, the lien acquired 
by the attachment beimg preserved only to enable 
such lien to be enforced under execution 8? In 
the New England states the duration of the attach- 
ment lien after final judgment 1s regulated by ex- 
press statutory enactments which set a fixed time 
for its continuance?? or require that execution must 
issue during the same term that final judgment 
in the attachment suit 1s recovered and must be 
levied on the attached property before the return 
day of the execution.2! A failure to issue execu- 
tion?? or to levy on the attached property there- 
under98 within the time limited by statute results 
in the loss of the lien, even though the judgment 
is by default,9¢ but, where execution is stayed, 
this will continue the attachment lien beyond the 
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statutory period ,°5 and it has been held that the 
statutory period does not run where a levy is pre- 
vented by the possession of a receiver under a 
stipulation.96 


Where mortgaged property is attached and under 
a statutory provision the attaching creditor 18 or- 
dered to pay the mortgagee the amount due on his 
mortgage, the attachment remains in force until 
the creditor’s failure to pay the amount directed 
within the time fixed.97 


Extension of hen. A statute providing for the 
extension of attachment liens has been construed 
to refer only to existing liens, and to have no ap- 
plication to attachment liens which have either 
expired by operation of law or have otherwise 
ceased to exist prior to the making of a motion 
for their extension 98 Where the statute requires 
the motion for the extension of the attachment 
lien to be made in the court n which the action 
is pending, the trial court alone has jurisdiction to 
extend the licn and a motion therefor must te 
made before it, notwithstanding the pendency of an 
appeal, where the appeal does not embrace the 
question of the expiration of the attachment?? and 
the issuance of a writ of supersedeas thereunder.1 


§ 261. Release or Discharge 


A release or discharge of an attachment Ilen in- 
volves a final relinquishment of claim. 


24. Me—Fietcher v. Tuttle, 54 A.(|85. Shaffer v. Nozigla, 220 P 431,) 91. Steere v Stafford, 12 RI 1381 


1110, 97 Me 491. 


64 CalApp 98—6 CJ. p 272 note|9g, wrass—whittemore v. Swain, 84 


Mass —Moseley v. Moseley, 182 N EH 
417, 240 Mass 1—Tolman v Tol- 
man, 118 NH 180, 224 Mass 501 

6CJ p 3472 note 64. 


Final judgment 

The final judgment mentioned in a 
statute providing that no real estate 
shall be held by virtue of an attach- 
ment longer than thirty days, next 
after the day on which final judgment 
was rendered in the sult, in which the 
same was attached, to be taken in ex- 
ecution, probably means one from 
which no appeal is taken, such a judg- 
ment being final on the matters in 
controversy, if lhtigated, and also on 
default.—Leighton v. Reed, 28 Me 
87 


#rom expiration of right to appeal 

Under Pub St (1882) ¢ 161 § 58, and 
RevL coc 167 § 56, providing that in 
a suit in equity an attachment lien 
expires thirty days after the right of 
appeal from final decree expires, an 
attachment lien expires thirty days 
after entry of the decree if there is 
no right of appeal therefrom —Tol- 
man v Tolman, 113 NN. 180, 224 
Mass. 501 


65 

e6. Stillman v Hamer, 78 P 836, 70 
Kan 469,109 AmSR 465 

87. Katz v Obenchain, 85 P 617, 48 
Or 852, 120 AmSR 821—6 CJ p 
271 note 58, p 272 note 60 


eo. Cal—Balzano v Traeger, 270 P 
249, 93 CalApp 640 

l—Zimmer v. Lyon & Healy, 190 
TliApp 6432. 

6CJ p 271 note 665 

Time limit inapplicable in probate 
A len of attachment on the inter- 

est of an heir or legatee in the estate 

does not lapse on the expiration of 
three years from the date of the levy, 
since the attaching creditor has no 
power to control the proceedings in 
probate—In re Troy’s Dastate, (Cal 

App.) 87 P (2d) 471. 

90. Peetsch v Sommers, 58 NYS 
488, 31 AppDiv. 265, 28 N Y¥ Civ. 
Proc 124. 

90. US—In re Guibert, (DCNH) 
18 EF Supp 782 

Conn —Allen vy Adams, 17 Conn 67 

Me—Filetcher vw Tuttle, 64 A. 1110, 
97 Me 491 

@CJ. p 272 notes 61-68. 
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NB 307, 198 Mass 87. 
Vt—Nixon v Phelps, 29 Vt 198. 
6 CJ. p 272 note 66 


9% Bowley v Bowley, 41 Me 542— 
Leighton v Reed, 28 Me 87—Small 
v Hutchins, 19 Me 255—Aiken v. 
Medex, 15 Me 157—6 CJ p 3272 
note 67. 


94 Nihan v Knight, 56 NH 167— 
Haynes v Thom, 28 NH 386—6 C. 
J p 272 note 68. 


85. RI—Steere v Stafford, 12 RI 
131 

Vt—Rowan v. Union Arms Co, 86 
Vt 124. 

86. Central Trust Co. v Worcester 
Cycle Mfg. Co, (C CConn.) 114 F 
659. 


97. O’Neil v. Small, 167 NE 649, 268 
Mass 805 

96. Whitney v. Superior Court of 
Cahfornia in and for Fresno Coun- 
ty, 250 P. 666, 199 Cal 569 

99. Palmer v Fix, 271 P 1749, 208 
Cal. 472, followed in 271 P. 750, 206 
Cal. 787. 


i. Palmer v. Fix, supra. 


§ 261 


A release or discharge of an attachment or at- 
tachment lien involves the actual relinquishment 
of all future claim to the property concerned and 
the proceeds thereof.? 


§ 262. —— By Act of Creditor or His Attor- 
ney 
a. In general 
b Wazver or abandonment 
c Effect of abandonment 


a. In General 


The attachment creditor or his attorney may release 
the attachment without an order of court 


Plaintiff in attachment or his attorney,® general- 
ly, has the right to release an attachment lien on 
property without a court order,5 and where the 
case involves an attachment on real estate they 
alone have the power to make such a release.§ 
The mere destruction of the papers by plaintiff 
after an attachment is levied is not, however, a 
competent method of ending the proceedings and 
discharging the lien, but the papers should be sent 


ATTACHMENT 


7 CJS. 


to court and a disposal made thereof.’ Where, 
however, the rights of third persons depend on the 
continuance of the attachment suit under statutes 
providing for pro rata distribution among attach- 
ing creditors, no release of the attachment can be 
made to the detriment of subsequent applying cred- 
itors.8 Accordingly, the right of other attaching 
crcditors cannot be affected by the action of one 
in filing his claim against an assignee,® accepting 
the position of assignee under a deed of trust,1° 
or giving assent to a deed of trust for the benefit 
of all creditors.11 


b. Waiver or Abandonment 


An attachment lien may be lost by the attaching 
creditor’s conduct in waiving or abandoning his rights 
therein, but such action wil! not be presumed and must 
be proved by the party asserting it 


An attachment lien may be lost by delay or other 
conduct on the part of the attaching creditor which 
operates to waive or abandon his rights thereun- 
der,12 such as failing to enter the writ of attach- 
ment at the return time thereof,!® failing to serve 
summons in the action on defendant,!* failing to 


@ Lathrop v. Lawson, 121 A. 488, 96 
Vt. 613 

3. Mont—National Bank of Mon- 
tana v Furst Nat Bank, 228 P. 
80, 71 Mont 242 

Okl.—Southwestern Broom & Ware- 
house Co v City Nat. Bank, 153 
P 204, 62 Okl 423 

6 C.J. p 275 note 90. 


Statement of attorney not binding on 
judgment creditor 

A statement by the judgment cred- 
itor’s attorney that proceedings un- 
der a warrant of attachment were 
abandoned was held to be not binding 
on the judgment creditor, so as to 
make the warrant of no force.—Tri- 
angle Radio Supply Co v De Forest 
Radio Telephone & Telegraph Co, 
204 NYS. 72, 208 AppDiv 614, re- 
argument granted 204 N YS. 954, 209 
App Div. 819, and affirmed 205 N.Y.S 
470, 210 App Div. 87. 


4 US—In re Continental Transpor- 
tation & O11 Co, (DC Del.) 17 F 
(2d) 4384 

Mont.—National Bank of Montana v. 
Furst Nat. Bank, 228 FP. 80, 71 
Mont. 242 

Ok1—Southwestern Broom & Ware- 
house Co v. City Nat. Bank, 153 
P 204, 62 Okl 422 

6 CJ. p 276 note 91 


quem on property may be released 
by agreement.—J. H Mulrein Plumb- 
ing Supply Co v. Walsh, 222 P 1046, 
26 Arm 152—Faszano v Martin, 108 
A 512, 94 Conn. 91—6 C.J. p 2765 note 
91 [el]. 

Release of attachment involves 
rainisterial duty only, and may be 


ordered by party causing levy.—Na- 
tional Bank of Montana v First Nat. 
Bank, 228 P 80, 71 Mont 242. 


Attachment not affected by release 
of levy 

Attachment is a distinct proceed- 
ing ancillary to the action m which 
it 18 employed, and is not affected by 
@ release of the levy, the attach- 
ment proceeding remains intact and 
an alias writ is procurable without 
additional affidavit or undertaking — 
National Bank of Montana v Furst 
Nat Bank, 228 P. 80, 71 Mont 242 


& Southwestern Broom & Ware- 
house Co. v. City Nat. Bank, 158 
P 3204, 52 Ok] 422—6 CJ p 276 
note 92 


6 Colo—Barton v. Continental Oil 
Co, 38 P. 432, 5 ColoApp 841. 
Vt—Braley v. French, 28 Vt 546. 


7 Dean v Massey, 7 Ala. 601—6 C. 
J. p 275 note 96. 


& Rice v Baldwin, (C.CInd) 20 F 
Cas No 11,750a, 27 Int Rev Rec 130, 
11 Reporter 627—6 CJ p 2765 note 
96. 


& Neufelder v. German American 
Ins Co, 83 P 870, 6 Wash 886, 36 
AmSR. 166, 22 LRA. 287. 


10. Ryhiner v. Ruegger, 19 Ill App 
156 


lL. Mass—Marr v Washbuin, etc, 
Mfg Co, 44 N.B 1062, 167 Mass 
36. 

N H—Gathercole v Bedel, 18 A 319, 
66 NEL 211. 

N.C —Rahity v. Stringfellow, 72 N.C 
328 


12, U.S.—In re Contmental Trans- 
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portation and O11 Co, (DC Del ) 17 
F (2a) 484 

Ga—A W Watters & Co v O'Neill, 
108 SH 257, 27 Ga App. 295, con- 
forming to answers to certified 
questions 108 SE 86, 1651 Ga. 680 

La—Smith v Wilson, 128 So. 682, 
18 La App 679, reversing 125 So. 
302, 18 La App. 487 

Minn—Union Inv Co v Abell, 181 
NW. 3568, 148 Minn 229. 

6 CJ p 276 note 1. 


Bringing new propess of aitachment 

Where a writ of atilachment which 
had been levied was lost, plaintiff! by 
beginning procecdings anew aban- 
doned the original attachment and 
proceedings thereunder—Smilh  v. 
Wilson, 128 So 6823, 18 LaApp 679, 
reversing 125 So. 302,18 LaApp 437. 


Under statute providing for ous. 
tody of attached property, abandon- 
ment by caretaker placed in charge 
discharges lien of attachment— 
Keith v Ramage, 214 P. 326, 66 
Mont 6578. 


Some affirmative act of the credi. 
tor, inconsistent with the continu- 
ance of the lien, must be shown be- 
fore an attachment hen will be deem- 
ed abandoned —Stillman v. Hamer, 78 
P 8386, 70 Kan. 469, 109 AmSR. 465 


13. Munroe v St Germain, 42 A. 
900, 69 NH 200—6 CJ. p 276 note 
2. 


14 Union Inv Co. v. Abell, 181 N 
W. 358, 148 Mimn 229—6 C.J. p 
276 note 3. 

Delay in service of summons 
Where the action had already be- 

gun when the attachment therein was 


7 CJ.S, 


prosecute the suit to judgment and execution with 
proper diligence,15 failing or refusing to give to 
the sheriff indemnity rightfully demanded by him,1¢ 
allowing the sheriff to return “no property found” 
on an execution issued in the attachment swt,27 
assenting to a subsequent assignment by the debtor 
for the benefit of creditors!8 or a conveyance of 
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the property in trust,!9 purchasing the property at 


a sale under other process subsequently levied,2° 
entering into general submission to arbitration of 
all demands between himself and defendant2! or 
settling or adjusting the suit,2 or proving the claim 
in aid of which the attachment was sued out in 
bankruptcy proceedings,*8 or proving the claim 
against the debtor’s assignee for the benefit of ered- 


Presumptions 


itors®4 or against the estate after his death.25 If 


the creditor, after attaching mortgaged personal 
property, discontinues his proceeding against the 
trustee appearing or the trustee 1s discharged by 
the court, the attachment is dissolved.26 On the 


Jevied, neither the attachment nor 
the action was, as a matter of law, 
abandoned by the delay in the serv- 
ice «of «€6the Ssummons—Wagner v 
Farmers’ Co-op Exch Co of Good 
Thunder, 180 NW. 281, 147 Minn 
376, 14 ALR. 279. 


Abandonment of first attachment 
held a waiver of lien thereunder 
Where a creditor files a complaint 
and causes an attachment to be 1s- 
@ued and levied on real estate of a 
nonresident, but fails to serve the 
summons or take any further steps 
in the action, and a year and nine 
months after commences a new ac- 
tion against the same nonresident on 
the same cause of action, and levies 
a new attachment on the same real 
estate and prosecutes such action to 
judgment, he 1s deemed to have aban- 
doned his first action and to have 
waived any len under his first at- 
tachment—Union Inv Co vy. Abell, 
181 NW. 858, 148 Minn 229 


1% U.S—Williams vy Banana Dis- 
tributing Co, (C.C.A Mich) 589 F. 
(2d) 645 

Alaska —Belleview v. Wittenberg, 5 
Alaska 615. 

_ Ark —Arkansas Bank & Truat Co. v 
State Bank, 266 S.W. 977, 166 Ark 
588 

6 C.J. p 376 note 4 


‘Oreditor’s duty 

Where a creditor has attached 
mortgaged property, it 1s his duty to 
pursue the attachment proceeding 
until the validity of the mortgage 1s 
determined or abandon the attach- 
ment —-O’Neil v. Small, 167 NH 649, 
268 Mass. 305. 


. Amendment to include pricr cause of 
action 


& pending action, to include a cause 
of action on which an action hed 
been previously brought and an at- 
tachment levied, operated as an aban- 
donment of the pmor suit and a dis- 
solution of the attachment —Under- 
writers’ Salvage Co. of New York v 
Gilman, (CCAM ss) 299 FEF 388, 
revorsing (DC) Gilman v. Under- 
writers’ Salvage Co, 288 F 1004 


16. Cudahy v Rhinehart, 30 NE 
1004, 138 NY. 248, 28 AbbN Cas 
827, affirming on this point 15 N Y 
514, 60 Hun 414, 21 N Y Civ Proc. 
52—8 CJ p 276 note 5 


17. Butler v White, 25 Minn. 432— 
6CJ p 276 note 6 


18. Gathercole v. Bedel, 18 A. 819, 
66 NH 211—6 CJ. p 276 note 7 


19. Ark—Arkansas Bank & Trust 
Co v State Bank of Poplar Bluf, 
266 SW 977, 166 Ark 638 

Mass —Marr v. Washburn, etc, Mfg 
Co, 44 NH 1062, 167 Mass 35 


20. McConnell v Hanley, 7 JJ 
Marsh (Ky ) 528—6 C.J p 276 note 
9 


21. Me—Clark v Foxcroft, 7 Me 
848—Mooney v. Kavanagh, 4 Me 
277. 

Mass —Hull v. 
193. 

6CJ p 277 note 10. 


oa, Felker v. Hmerson, 17 Vt. 101. 
23. Starks v. Curd, 10 SW. 419, 88 
Ky 164,10 Ky L 740 


4% F. A Drew Glass Co. v. Bald- 
win, 27 MoApp 44—6 CJ. p 377 
note 12 


Hunnewell, 1 Pick 


An amendment of a declaration in| @5. Lafferty v. Lafferty, 102 N.W. 
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return of an execution wholly unsatisfied, there is 
no execution in force and thus no lien on the 
property by virtue of either the attachment or the 
execution,2? unless the failure to obtain satisfac- 
tion of the execution was caused by a fraudulent 
obstruction as a fraudulent conveyance or transfer 
of the property.78 


and burden of proof. The law 


does not favor the abandonment or forfeiture of 
an attachment,*® but the presumption 1s that the 
lien continues 29 Since the law does not favor or 
presume abandonments, it is incumbent on the party 
who asserts an abandonment of the attachment to 
establish the fact.81 


No waiver or abandonment of the lien ts shown 
by the conduct of the attaching creditor in taking 
out a general execution on his judgment in the 
attachment surt,®2 failing to proceed after deliver- 


626, 189 Mich 176—6 CJ. p 237% 
note 13. 


96. O'Neil v. Small, 167 N.E 649, 
268 Masa. 305. 


27. Peetach v Sommers, 58 NYS 
488, 81 App Div, 255, 28 N ¥ Civ. 
Proc 124. 


25. Merchants’ Nat Bank v Green- 
hood, 41 P 250, 851, 16 Mont. 895 


29. Ala-—Hx parte Landers, 106 So 
225, 214 Ala 20 denying certiorari 
Landers v Mecore, 106 So. 223, 21 
Ala App 12 

Kan —Stillman v. Hamer, 78 P. 836, 
70 Kan 46). 

N M—Hart v Oliver Ferm Equip- 
ment Sales Co, 21 P (2d) 96, 87 
NM 267, 87 ALR 962. 


3O. Hx parte Landers, 106 So 236, 
214 Alea 20, denying certiorari: Lan- 
ders v. Moore, 106 So. 228, 21 Ala 
App 12 


31. Idaho—Wright vw Weatheimer, 
38 P. 840, 3 Idaho (Hasb) 232, 35 
AmSR 269 

Okl—Jordan v Brown Shoe Co, 4P 
(2a) 1020, 152 Okl 288 

6CJ p 277 note 14. 


32. NY—Barton v Albert Palmer 
Co, 88 NYS 1041, 87 App Div. 35 

Ohio—Liebman v. Ashbacker, 86 
Ohio St 94 

6 CJ. p 277 note 16. 


Further levy precluded 

Issuance of a general execution 
merges the warrant of attachment in 
the sense that no further levy can 
be made thereunder, but does not de~ 
stroy the lien established by a prior 
levy —Appleton v National Park 
Bank of New York, 203 N.YS. 516, 
122 Mise 248, 
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ing the attachment,*? filing a claim bond,*4 staying 
execution on attached real estate,85 agreeing to re- 
tain the attachment against a part of the land suf- 
ficient to cover the judgment,® substituting in place 
of plaintiff a partnership of which he 1s a mem- 
ber,8? accepting payment on a contract assignment 
taken to perfect the attachment,®® entering into an 
agreement for the sale of the property for the 
benefit of all concerned,®? joining in a proceeding 
to have the debtor declared insolvent,49 or having 
the debtor arrested or committed;4! nor does levy- 
ing a second writ of attachment against the same 
property as a precautionary measure show an aban- 
donment of the first levy;#2 nor having a return 
of nulla bona on a first execution after judgment ;£8 
and it has been held that a creditor who had ob- 
tained a lien on real estate by an attachment in 
chancery did not waive the same by levying an 
execution thereupon under a judgment which he 
had subsequently obtained in an action at law.‘ 
Where a suit was brought against a nonresident by 
attachment, plaintiff's failure properly to enter his 
judgment when recovered in the judgment lien 
docket has been held not to operate as a waiver 
of lus attachment lien,*5 and it has also been held 
that delay in the institution of proceedings to en- 
force an attachment lien, which could not have 
given rise to an inference of an abandonment of 
the lien, and which resulted in no advantage to 
the attaching creditor or injury to the opposing 
party, does not constitute such laches as will bar 
the right to enforce the lien*® Therefore, unless 
a presumption of laches is justified or defendant 
18 prejudiced by such delay, a mere failure by 


33. McCarthy v Farley, 267 NYS ,40. Berts v. Turner, 86 P 1014, 102 


783, 149 Misc. 860. Cal 672 


Doctrine of dormancy does not ap-/| 41. Mass—Woatts v. Stevenson, 
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plaintiff to assert his rights under an attachmaut 
is not sufficient to cause a loss of lien.£7 An at- 
taching creditor will not be deemed to have aban- 
doned his attachment lien by his refusal to con- 
tinue paying a watchman, where he thovght such 
a keeper unnecessary for the attached property be- 
cause of its bulk, weight, and situation.48 <A tem- 
porary absence on the part of a caretaker placed 
in charge of property by the attaching officer does 
not constitute an abandonment,*9 and where an 
atiaching creditor instructed the sheriff to leave the 
goods in the possession of the debtor following an 
attachment in good faith, there 1s no constructive 
abandonment of the levy.59 An agreement by 
the attachment plaintiff with other creditors sub- 
sequently attaching the same property to prorate 
the proceeds thereof, which they could enforce 
under the statute if their liens were valid, did not 
constitute an abandonment of his lien on certain 
of the property, on which the latter attachments 
were held invalid in an action to which he was 
not a party51 Where the mortgagee of personal 
property of defendant is summoned as trustee of 
the mortgagor, and he appears and disclaims all 
interest as mortgagee, showing that there is no 
mortgage and no debt, his discharge by plaintiff 
will not dissolve the attachment.52 An attachment 
lien 18 not waived by proceeding to judgment and 
execution sale of the attached goods pending ap- 
peal, with supersedeas, from an order dissolving 
the attachment.58 An attachment levied agaist 
partnership property, in an action against one of 
the partners, is not decmed to be abandoned by 
the subsequent appointment, at the instance of 
plaintiff, of a receiver for the partnership.54 


Attachment len is not waived hy 
lapse of time, although levied in 
47| 1903, where it had been continually 
attacked by action since six weeks 


ply to attachments The doctrine 
rests on constructive fraud or estop- 
pel and does not amse from mere in- 
activity due to ignorance that the 
lien had been made effective or from 
inactivity not resulting from the 
creditors instructions or other act 
staying further proceedings —Mc- 
Carthy v Farley, 267 N.Y.S 733, 149 
Misc. 860 


@#% Sanders v. Farrier, 
App ) 271 SW. 288 


35. Ensworth v King, 50 Mo 477. 

3é@. Union Trust Co v. Biggs, 187 A 
509, 153 Md 60 

37. Noziska v Aten, 154 N.W. 4465, 
86 SD 3223. 


(Tex Civ. 


NH 447, 169 Mass 61—Twining v 
Foot, 6 Cush. 5612, explaining Ly- 
man v Lyman, li Mass 317 

Or—Katz v Obenchain, 85 P. 617, 48 
Or 852, 120 AmSR 821. 

6 CJ. p 277 note 19 

42. Wright v. Westheimer, 28 P 
430, 8 Idaho (Hasb) 232, 85 AmS 
R. 269—6 CJ. p 377 note 20. 

43. Lant v. Manley, (Mich) 75 F. 
627, 21 CCA 4657. 

44. Beall v. Barclay, 10 B Mon (Ky ) 
261 


45. Kats v. Obenchain, 85 P. 617, 48 
Or. 852, 120 AmSR 821 

46 Hatcher v. Hendme, etc, Mfg, 
etc, Co., (Colo ) 188 F 267, 68 CC 
A 19 


after 1t was obtained —Mott v Hol- 
brook, 148 NW 1061, 28 ND 351 


48. Imnilarry v. Byers, 257 P. 540, 84 
Cal App. 28. 


45. Hart v Oliver Farm Equipment 
Sales Co, 21 P (2d) 96,37 NM 367, 
87 AIL.R. 963. 


50. Furst Nat. Bank v. Corporation 
Commission of North Carolina, 157 
A. 748, 161 Md. 608, 86 AL R. 1407 


51. Hatcher v. Hendrie, etc, Mfg, 
ete, Co, (Colo.) 138 F 267, 68 C 
CA. 19 


62. Simmons v. Woods, 11 NZ. 659, 
144 Mass 885 


36. Fergus Motor Co v Schott, 26|47, Title Ins & Trust Co. v, Cal-|*_ Ryan Vv. Maxey, 85 P. 615, 14 


P (2a) 866, 95 Mont 249. 


39. Cressy v Katsz-Nevins-Rees Mfg. 
Co., 59 N W. 68, 91 Iowa 444, 


fornia Development Co., 152 P 648, 


Mont 81. 


171 Cal. 173—6 CJ. p 276 note 1| & Runner v. Scott, 50 NE 479, ?bb 


[e]. 
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c. Effect of Abandonment 


An abandonment of an attachment leaves the attach- 
ment lien as an absojute nullity. 


Where an attachment has been voluntarily aban- 
doned, all effects of the lien are gone as complete- 
ly as though the attachment had never been levied.55 
An attachment on a part of the property may be 
released, in the absence of fraud and collusion, 
without prejudice to the attachment on that part 
of the property not released,56 and a release by 
a prior attaching creditor of a part of the goods 
attached will not cause a postponement of his lien 
on the balance to that of subsequent attaching 
creditors.57 


§ 263. —— By Act of Debtor 


The lien of attachment cannot be destroyed by an 
intermediate act of the debtor himself. 


The lien of attachment cannot be destroyed or 
taken away by an intermediate act of the debtor 
himself 58 Accordingly, it 1s held that a debtor 
cannot defeat the len by claiming a homestead 
accruing subsequently to an attachment by reason 
of his marriage, or because of his residence on 
the attached land,59 mortgaging the attached Jand60 
or personal property which has been released on a 
receipt,61 selling the property,®2 even though the 
sale 1s for valuable consideration,§3 disclaiming an 
absolute devise to him of the land attached,84 or 
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voluntarily surrendering a leasehold interest at- 
tached.65 


General assignment for the benefit of credsiors 
will not, in the absence of a statute giving it such 
effect, defeat a lien of a previous attachment ,&! 
but some of the statutes provide that an assign 
ment shall have this effect.67 


§ 264, 


By Act or Omission of Levying 
Officer 
Where an attaching officer does not keep possession 
or control of peragonal property seized, the attachment 
lien is lost, unless an agreement to prevent the discharge 
is had beforehand 
An attaching officer has no power to release an 
attachment of realty.68 


If a lien is created by a writ of attachment, such 
lien 1s lost when returned by the sheriff without 
a levy.89 

Levy on personality Even though the levying of- 
ficer has no right to release an attachment of per- 
sonalty79 unless by the authority or consent of 
attachment plaintiff,71 he has the power to do so.74 
In the absence of special statutory provisions, if 
the attaching officer fails to keep possession or con- 
trol of personal property seized, the attachment 1s 
regarded as abandoned and the lien is lost,78 ex- 
cept as against attachment defendant,’* unless the 


65. 
894, 94 Conn 567 

Tenn —Groveland Banking Co v City 
Nat Bank, 234 SW 648, 144 Tenn 
520 

€cCJ p 277 note 27. 

Abandonment by caretaker is 
equivalent to a surrender of the 
property.—Keith v. Ramage, 214 P 
826, 66 Mont. 678. 

S66. Security Nat Bank of Oklahoma 
City v Truscon Steel Co, 218 P 
665, 92 Okl 81—6 CJ. p 277 note 
28. 


SY. Doggett v. Wimer, 54 Mo App 
126 

68. Union Trust Co v Biggs, 187 A 
509, 153 Md 60—8 CJ p 378 note 
80 

So. Avery v Stephens, 12 NW 211, 
48 Mich 246—6 CJ p 278 note 31. 

60. Dickson v Back, 51 P 727, 82 
Or 217—6 CJ. p 278 note 32 

f: Barnard v. Towne, 46 A. 687, 70 
NH 154. 

62. Bowlby v. De Wit, 84 SE 919, 
47 W Va. 323—6 CJ p 278 note 34 


@3. Shenandoah Valley R. Co. v 
Grifith, 76 Va. 9183—6 C.J. p 278 
note 36. 

&. Daniel v. Frost, 62 Ga. 697 

65. Hughes vy Farmers’ Nat Bank, 
76 A. 38, 88 Vt. 386. 


Conn —Jester v Naples, 109 A /(6é6é. US—Flash v Wilkerson, (CC 


Tenn) 20 F 257, 22 F. 689 

Ill—Plume, etc, Mfg Co v Cald- 
well, 26 NE 599, 186 Ill 163, 29 
AmSR 805 

6 CI p 278 note 39 

67. Crane v Pacific Bank, 39 P 3216, 
106 Cal 64, 27 LRA. 562—6 CJ p 
278 note 40 


638. Braley v French, 28 Vt 546—6 
CJ p 279 note 41 


69. Lewis v Richards, 8 Ky Op 209 


70. Gordon v Wilkins, 20 Me 134—~ 
6 CJ p 279 note 43. 


71. Smith v Robinson, 1 P 353, 64 
Cal 887—6 CJ p 279 note 44 


72. Colo—Barton v Continental O11 
Co, 88 P 482, 5 ColoApp 341 

Vt—Braley v French, 28 Vt 516 

6 CJ p 279 note 45 


73. US—In re Continental Trans- 
poration & O11 Co, (DC Del) 17 F. 
(2d) 434 

Conn —Knox v Binkosk1, 122 A 400, 
99 Conn 65832. 

Idaho—American Fruit Growers v 
Walmstad, 260 P 168, 44 Idaho 786 

Me—Bass v Dumas, 95 A 286, 114 
Me 60—Rogers v Mame Cent R 
Co, 94 A 758, 118 Me 436, LRA 
1915F 1184, Ann Cagzl1916B 999 

Mont —Keith v Ramage, 214 P. 326, 
66 Mont 678 
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Nev —Green v Hooper, 167 P. 238, 41 
Nev. 12 
6 CJ p 310 note 6. 


Bule in 

Where chattels were seized by an 
officer under an attachment and the 
officer did not remove them from the 
premises but left them in the posses- 
sion of the owner, 1t was held that if 
it should appear that the levy was 
not made in good faith, or for the 
purpose of its enforcement, as 1f the 
plaintifi’s object was merely to ob- 
tain some security or to prevent 
some other levy being made in ad- 
vance of his own, or to hinder or de- 
lay other creditors of the debtor, 
then the levy under the writ of at- 
tachment must be adjudged fraudu- 
lent and void However, it was ap- 
parent from the record in that case 
that no abuse of the writ was intend- 
ed, and hence there was no construc- 
tive abandonment of the levy —First 
Nat Bank v. Corporation Commis- 
elon Of North Carolina, 157 A 748, 
161 Md 6508, 86 ALR 1407. 


Physical possession necessary 

The evidence must be sufficient to 
show that the attaching officer re- 
tained physical possession of the 
property attached—Eass v Dumas, 
95 A 286, 114 Me 60 


74 Ill—Conn v. Caldwell, 6 IU 581 
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officer or his agent was deprived of possession 
by the wrongful act of another person, as will be 
discussed 1n § 265. 


In order to maintain the lien, the continuous 
presence of an attaching officer, by himself or 
agent, with the property attached, is not necessary. 
It 1s sufficient 1f he exercise due diligence to pre- 
vent the property from going out of his control 75 
A. failure by an attaching officer to sign and file 
a return of attachment dissolves the attachment,76 
and, where an officer made numerous separate at- 
tachments on the same property, the fact that he 
made a sufficient return on one of the writs did 
not preserve the attachment as to the others 7? 
Where the attaching officer, or any person to whom 
he may deliver the goods for safe-keeping, per- 
mits them to return to the possession of the debtor, 
the attachment is, with respect to other creditors, 
ipso facto, dissolved ;78 but it has been held that, 
where an officer allowed the attached property to 
remain in the debtor’s possession under an agree- 
ment between himself and the debtor that the 
attachment should still subsist, the attachment was 
not dissolved as against the debtor or anyone hav- 
ing notice of these facts.79 Provided the debtor’s 
use of the property will not result in injury to 
the property,89 the fact that property attached is 
left in the hands of the debtor does not dissolve 
the attachment,81 and attached property left in 
the hands of the debtor’s wife is within the rule.82 
It has been held that in such a case there should 
be a keeper immediately representing the attaching 
officer who should be in possession and control of 
the property, and that the use thereof should be 
under the immediate supervision of such keeper 88 
Where an agreement exists between the creditor 
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and debtor that the property attached should con- 
tinue to be delivered to a third party for use, the 
levying officer is not bound to either plaintiff or 
defendant and cannot require the third person to 
account, even though notice of scizure was served 
on 1t84 If an officer mixes goods attached by him 
with other goods of the same kind attached by 
another officer, on a writ against the same defend- 
ant, so that the former goods cannot be identified, 
the lien of the last attachment 1s lost.65 The act 
of an officer in merely permitting attached prop- 
erty to be sold and the procecds substituted in 
lieu thereof did not constitute a release of the 
attachment.86 


§ 265. —— By Act of Third Person 


An attachment lien will not be released by a third 
person’s acts. 


An attachment hen will not be released or dis- 
charged because of the act of a third person.87 
Where an attaching officer or his agent is deprived 
of possession by the wrongful act of another per- 
son, the attachment is not regarded as abandoned, 
nor is the lien lost.8& 


§ 266. —— By Death 


a. Of attaching creditor 
b. Of attachment debtor 


a. Of Attaching Creditor 


Generally, the death of the plaintiff pending proceed- 
ings will not abate the attachment process. 
Generally, an attachment proceeding will not 
abate due to plaintiff's death pending the proceed- 
ings,®9 although the contrary has been held.90 


76. Conn-— Mills v Camp, 14 Conn. 
219, 36 AmD 488 

Mass —Fettyplace v. Dutch, 18 Pick 
$88, 28 AmD 688 

6 CJ p 812 note 15. 


7s Bass v. Dumas, 95 A. 286, 114 
Me 50. 


77. Bass v. Dumas, supra 


78a. Conn—Gray v Bracken, 140 A. 
354, 107 Conn. 300. 

Mont —Chowning v. Madison Land 
& Irrigation Co, 276 P. 946, 84 
Mont 494 

6 CJ. p 8132 note 22. 


79. Mass—Titcomb v. Bay State 
Grocery Co, 150 NE. 874, 264 
Mass 699 


Mont—Chowning v Madison Land & 


Debtor or creditor may be keeper 
without loss of attachment 

Where the attaching officer places 
attached property in the custody of 
the debtor as keeper, taking the keep- 
er’s receipt, and later placed the 
property in the custody of the credi- 
tor, taking a simular receipt, the at- 
tachment lien was not lost in either 
instance—Myers vy. Walker, 24 P. 
(2d) 97, 173 Wash. 593. 


80. Tram v. Wellington, 12 Mass 
496. 


Sl. Me-—Small v. Hutchins, 19 Mo. 
266 

Mass —Train v. Wellington, 12 Mass 
495—Baldwin v. Jackson, 12 Mass 
18L 

NH—Young v. Walker, 12 NH. 502 

6 CJ. p 312 note 17. 


Irmgation Co, 276 P. 946, 84 Mont |&% Farrington v. EHdgerley, 18 Al- 


494 
6 C.J. p 818 note 23. 


len (Mass) 458. 
& Jones Lumber, etc., Co. v, Faris, 
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60 N.W. 403, 6 SD 112, 56 Am §.R. 
814—6 CJ. p 312 note 18 

& HH. R Hayes Lumber Co vy. H. 
M. Jones Drilling Co, 148 So. 899, 
177 La. 626. 

8&& Gordon v. Jenney, 16 Mass. 465. 


86% Lathrop v. Lawson, 121 A 438, 
96 Vt. 5138. 

87. Harriman v. Gray, 108 Mass 
229—Butterfleld v Clemence, 106 
Cush 269—6 C.J. p 279 note 46. 

88%. Woodward v. Lishman, 78 A. 
701, 80 NJ Law 686—6 CJ. p 311 
note 8. 

89. Colo—Thompson v. White, 54 P. 
718, 25 Colo. 226 


Mo.—Buller v. Woods, 48 Mo App. 
494. 

‘Tenn.—Boyd v. Roberts, 10 Heisk. 
474. 


90. In re Vargas, 19 Wend (N.Y.) 
154, 
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b. Of Attachment Debtor 


In the absence of a controlling statute, the attach- 
ment lien may continue after the death of the attach- 
ment debtor unless the principal action is abated by rea- 
son thereof. 

Provisions are made in some statutes that attach- 
ments levied prior to the death of defendant shall 
not affect the disposition of his estate 91 Where 
the statute so provides, the death of defendant be- 
fore judgment dissolves the attachment,®? but, in 
the absence of regulating statutes, there appears 
to be no reason why the attachment lien should not 
continue in operation after the death of detend- 
ant,9? unless the principal action abates by reason 
thereof.94 Definite statutory provisions im some 
jurisdictions stipulate that the attachment lien 
shall survive defendant’s decease.95 


Solvency as governing consideration. In some 
jurisdictions the rule is that the attachment remains 
in force if defendant is solvent at the time of his 
death, but that where he dies msolvent the attach- 
ment is dissolved.®§ 

Death after final judgment. The death of the 
attachment defendant after final judgment against 
him does not have the effect of defeating the lien,9? 


even though he may be insolvent at the time of his 
death 98 


§ 267. ——— By Judicial Proceedings Gener- 
ally 


Generally, an attachment lien cannot be destroyed 
by Judicial proceedings to which the creditor Is not a 
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party, except where bankruptcy or Insolvency adJjudica- 
tions are involved. 

The destruction of an attachment lien cannot be 
had by judicial proceedings to which the creditor is 
not a party,99 except an adjudication of bankruptcy, 
or, under the statutes in some jurisdictions, insolven- 
cy of the attachment debtor. 


The appointment of a receiver to take charge 
of corporate assets does not, in the absence of a 
statute so providing, destroy the lien of an attach- 
ment previously levied on property of the corpora- 
tion,4 even though the attached property comes into 
the possession of the receiver.? 


§ 268. —— By Proceedings in Main Action 
a. In general 
b. Discontinuance, dismissal, or nonsuit 
c. Judgment for plaintiff 
d. Judgment for defendant 
e. Failure to issue, levy, or enforce execu- 

tion 

f. Appeal and supersedeas 


a. In General 


An attachment may be diasolved and the attach- 
ment ten lost by the effect of proceedings in the main 
action. 


Service of summons on a nonresident in the coun- 
ty in which the same 1s issued does not abate an at- 
tachment, nor furnish grounds for demurrer to a 
bill in equity founded on the fact of such nonresi- 
dence,® nor is an attachment dissolved by the ap- 
pearance of defendant in the action,‘ although, as 


#1. McCarthy v. Rogers, (Mass) 3 
N BH (2d) 787—6 C.J. p 279 note 50 


Property alienated before decease 

A. debtor who transferred shares of 
atock to a receiver before his death 
pursuant to an interlocutory decree 
granted in a creditor's suit to reach 
and apply shares to the payment of 
@ debt was held not to have “alienat- 
ed” shares so as to preserve the cred- 
itor’s attachment —McCarthy v Rog- 
ers, (Mass) 3 N® (2d) 787. 


92. Huth v. Bachman, 28 Pa Ist 
280 


Statute not defeated by subsequent 
nuno pro tunc judgment 

A statute, which provides that an 
attachment shall be dissolved on the 
death of the debtor before execution, 
even though the debtor had in good 
faith conveyed the land, is not de- 
feated by a subsequent nunc pro tunc 
judgment —Taylor v. Badger, (Mass ) 
1156 NB. 406. 


93. Cal—dHiverett v. Hayes, 270 P. 
458, 94 CalApp 31. 

iowa —Tetzloff vy. May, 154 N.W. 9065, 
172 Iowa 617 

#@cCJ p 280 note 61, 


94 Everett v. Hayes, 270 P 458, 94 
CalApp 31—6 CJ. p 280 note 52 
95. Del—Woods v. Spoturno, (Su- 
per) 183 A 319 

Iowa —Tetzloff v. May, 154 N W. 905, 
172 Iowa 617 

Ky —Brown’s Adm’r v Gabhart, 23 
SW (2d) 551, 282 Ky 443. 

Mont—In re Stevenson’s Estate, 289 
P 666, 87 Mont 486. 

6 CJ p 280 note 53. 


96. Day v Lamb, 6 Gray (Mass) 
523—6 CJ. p 281 note 54. 


97. Waitt v. Thompson, 48 NH 161, 
80 AmD 136—6 CJ. p 281 note 55 


938. Bowman Vv. Stark, 6 NH 459. 


99. Conn—Lyon v. Sandford, 5 
Conn 6544 

DC—Robinson v. Morrison, 2 App 
129. 

6 CJ. p 281 note 863. 


Reference of a case to arbitration 
will not discharge the len of an at- 
tachment.—Seavey v. Beckler, 132 


solidated for trial, foreclosed lens 
and ordered defendant’s property 
sold, but a claim of a prior attach- 
ment lien was postponed for sepa- 
rate trial, and sufficient money was 
retained to pay the excepted claim 1% 
it should be established, it was held 
that sale of the property did not 
terminate the liens which were pre- 
served, and the distribution of money 
preserved was merely postponed — 
Hendricks v Wall, (TexCiv App ) 
277 SW. 207. 


1. Neb—Arnold v. Weimer, 58 N.VW. 
709, 40 Neb 216. 

N Y—National Park Bank v. Clark, 
87 NYS 185, 92 App Div. 263. 

6 CJ p 282 note 67. 


2 NY—Matter of Atlas Iron 
Constr Co., 46 NYS. 467, 19 App 
Div 415 

Ohio —Hughes v. Dale, 16 Ohio Cir 
Ct 645, 9 Ohio Cir Dec. 270 


& Hall v. Packard, 41 SH 143, 6&1 
WVa 264. 


Order for sale 


47 A 720, 66 NJ Law 341—6 CJ. 


Where a judgment, in actions con-j p 282 note 70. 
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will be seen in § 408, formerly a different view may 
have been maintained. An amendment of the plead- 
ings in the main action will not destroy an attach- 
ment,5 at least where the object of the amendment 
is to cure a mere defect in form® or to make a more 
perfect statement of the original cause of action;? 
but it 1s otherwise as to an amendment which in- 
troduces a new demand or cause of action,® although 
in the absence of fraud this has been held to be 
untrue ;® and it has also been held that an attachment 
is vacated by an amendment by which a corporation 
is substituted as plaintiff in place of the individual 
incorporators.10 Where a new cause of action is 
pursued, including the cause on which an attach- 
ment was made, the attachment is not invalidated 
even though the new cause of action contamed addi- 
tional debt claims.14 Where a complaint, when fil- 
ed, contains sufficient averments to give the court 
jurisdiction, and an attachment of defendant’s prop- 
erty 1s rightfully issued thereon, the fact that plain- 
tiffs demurred to the answer, thereby admitting al- 
legations of defense, 1s no ground for dissolving the 
attachment.12 The lien of an attachment 1s not de- 
stroyed by the execution thereon.18 It has been held 
that an attachment will be considered relinquished 
following the conversion of an action at law in which 
an aitachment has been issued into a suit in equity,14 
but other holdings claim no general rule of law to 
be existent which requires a relinquishment of the 
attachment lien on such a transfer of the cause 15 

Writ of error from the supreme court of the 
United States to reverse a judgment of a state court 
before execution ipso facto dissolves an attachment 
made at the commencement of the suit, because such 
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a writ of error cannot be taken without giving se- 
curity, which replaces the security of the attach- 
ment.16 

Execution sale. Under a statute so providing, 
where the officer fails to complete the execution sale 
within five months after final judgment, the lien 1s 
lost and the execution purchaser takes subject to 
intervening rights,17? 


b. Discontinuance, Dismissal, or Nonsuit 


A discontinuance, dismissal, or nonsuit in the main 
action will serve to dissolve the attachment and dis- 
charge the attachment lien. 

Where the creditor in an attachment suit in which 
a levy has becn made, and whose claim was suffi- 
cient to cover all the attached property, discontin- 
ued his suit on an agreement with the debtor to take 
all the property 1n satisfaction of his claim, it was 
held that, while his title might be good against the 
debtor, it would not be good against subsequent at- 
taching creditors who perfected their lien by judg- 
ment and execution.18 A discontinuance agamst a 
garnishee does not dissolve an attachment levied on 
land which the garnishee 1s alleged to have purchased 
by fraud19 An abatement of the main suit dis- 
charges the attachment.?0 

Dismissal of the original action in which an at- 
tachment was levied operates to release the attach- 
ment lien,?1 unless it 1s vacated and the action re- 
instated.22 

Nonsutt of plaintiff will also serve to dissolve the 
attachment,2% although where a nonsuit 1s set aside 
at the same term in which it 1s granted, the attach- 
ment lien 1s not destroyed.*4 


& ND-~—MacDonald vy. Fitsgerald,,9 Underwriters’ Salvage Co of New,18 Brandon Iron Co v. Gleason, 24 


171 NW 879, 42 ND 158 
Tex.—Andrews v. Manhattan Texas 
Petroleum Co. (CivApp) 252 § 
W 878 
6 CJ. p 283 note 71. 


Time granted to amend 
The sustaining of a general demur- 
rer to the complaint and the grant to 
the plaintiff? of tume to amend was 
held not to dissolve the aitachment 
-—-American Surety Co of New York 
v Kartowitz, 166 P. 685, 54 Mont 
92 
6 Tll—Baldwin Co. v. Darnell, 218 
Ill App. 589 
Pa—Kamsler v. Parker Stores, Inc, 
2PaDist & Co. 817. 
Tenn—Niehaus v. C. B Barker 
Const. Co., 186 S.W. 461, 185 Tenn 
382. 
€C.J p 282 note 72. 


7. Walden vy. Locke, (Tex Civ App ) 
49 SW.(2d) &32. 


& Green v. Hoppe, (Tex Civ App ) 
175 8 W. 1117—6 CJ. p 282 note 78. 


York v Gilman, (CC A Mass) 299 
F 388, reversing (DC) Gilman v. 
Underwriters’ Salvage Co, 288 F 
1004 

10. Fargo v. Cutshaw, 389 NB 6582, 

12 Ind App. 393 
il, Meister v. Gale, 139 A. 700, 107 

Conn 623 
12, Hunter v. Wenatchee Land Co, 

79 P 40, 86 Wash 541 
1% People ex rel Hunter v. Seery, 

200 NYS 681, 206 AppDiv 19 
14 Harwood v. U S_ Shipping 

Board Hmergency Fleet Corpora- 

tion, (DC Conn ) 800 F 483. 

15. Vaux v. Vaux, 172 A, 68, 115 N 

J Hq 586. 

Tuen of attachment enforceable in 
chancery although issued out of the 
circuit court —Vaux v. Vaux, 172 A 
68,115 NJ Ba 586 


16 Otis v. Warren, 16 Mass 653. 
17. Reynolds v. Bean, 99 A. 1018, 91 


Vt. 247. 
444 


Vt 328 


19 Hand v. 
KyL 439 
20, Edwards v Tracy, 212 NW 317, 

208 Iowa 1088 
21. SC—Skalowski v. Joe Fisher, 

Inc, 149 SH. 340, 152 SC 108, 65 

ALR 1427 
‘Wis —Rathmann v. Schwanz, 175 N. 

W 812 170 Wis 459. 

6 CJ. p 284 note 86. 

Dismissal of an attachment pro- 
cecding by original plamtff is nut a 
final adjustment, if other cieditois 
have filed under the same—Ryan V. 
Burkam, 42 Ind 507. 


23. Jaffray v. H B Claflin Co, 24 
SW 1761, 119 Mo 117—6 CJ p 284 
notes 87, 88. 

23. Clark v Superior Court in and 
for Los Angeles County, 174 P 681, 
37 CalApp 782—6 CJ. p 288 note 
78 [al], p 284 note 89. 

24. Conn —Hubbell v. Kingman, 62 
Conn. 17, 


Fritsch, ete, Co, 7 


7 CJ.S. 


Entry of judgment for neither party by mistake, 
but stricken off at the same term of court, did not 
vacate the attachment, where no innocent party ac- 
quired an interest in the meantime,?5 


ce. Judgment for Plaintiff 


A judgment in favor of the plaintiff In an attach- 
ment suit does not destroy the attachment. 

The rendition of a judgment in favor of plaintiff 
in the attachment suit does not, as a rule, destroy the 
attachment,°6 even though the judgment was ob- 
tained without any contest on the part of defend- 
ant ,27 but it has been held that the lien is lost where 
the attaching creditor consents to a judgment 1n his 
own favor before the return day of the writ,28 and 
that, if plaintiff knowingly and willfully takes a judg- 
ment in excess of what he may legally claim, :t will 
dissolve the attachment as to subsequent attaching 
creditors 29 The improper inclusion, in a judgment 
for attachment plaintiff, of clams not 1m existence 
at the time of the attachment may render the at- 
tachment lien void as against persons purchasing part 
of the property attached after the commencement of 
the attachment suit.30 


Payment in full of plaintiffs judgment necessarily 
annuls the attachment ,1 but where an attaching 
creditor secures a judgment for part of his claim and 
appeals therefrom, defendant 1s not entitled to have 
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judgment.82 Where a plaintiff has recovered judg- 
ment in an attachment suit, the mere deposit by de- 
fendant with the clerk of the amount of the judg- 
ment is not such a payment thereof as will entitle him 
to have the attached property released 83 Where 
the claim in litigation 15 settled between the parties, 
no further inquiry will be made to determine whether 
an attachment was properly sued out, but it will be 
considered as discharged.2 Where an attachment 
exists agaist certam property, and such property 
is conveyed by the owner as part payment of the 
decree issued against him in the main action,an ex- 
tinguishment of the attachment on the property will 
result.85 


Execution issucd against the properiy attached 
supersedes the attachment lien, and, on its return 
unsatisfied, no lien exists which can be enforced by 
action 86 


d. Judgment for Defendant 


A judgment for defendant on the merits of the suit 
terminates the attachment and destroys the lien. 

A judgment for defendant on the merits of the 
suit terminates the attachment,’7 even though the 
clerk fails to perform the ministerial duty of certify- 
ing the judgment to the register of deeds,88 or fails 
to note the discharge of the attachment,?? and a judg- 
ment for defendant on a plea in abatement has been 


the attachment vacated on paying the amount of the 


N H—Gunnison v. Abbott, 64 A. 28, 
78 NH 690. 
6 CJ p 284 note 90. 


26 Sawyer v Calais Nat. Bank, 188 
A. 470, 126 Me 814 


26. Ark—VWelbel v Beakley, 119 S 
W 657, 90 Ark 454. 

Ill—vYarnell v. Brown, 48 NH 909, 
170 Ill 862, 62 AmMSR 880 

Ky —Garr v Lyons, 87 8 W. 78, 148, 
99 Ky. 672, 18 Ky L. 600. 

6 CJ p 284 note 92. 


Judgment not annuliment 

A warrant of attachment and the 
liens acquired thereunder are not 
annulled by judgment rendered, but 
remain alive until dissolved by order 
of court or payment of judgment — 
Ackerman v. Tobin, (CCAMo) 22 
F' (2d) 641, certiorari denied Tobin 
v Ackerman, 48 SCt 321, 276 US 
628, 72 Ld 789 


27. State Nat Bank v Union Nat 
Bank, 48 NE 82, 168 Ill 619—6 
CJ. p 284 note 98. 

28. Gilbert v. Gilbert, 38 Mo.App. 
259 

25. Page v. Jewett, 446 NH. 441—¢ 
C.J. p 284 note 95. 

80. Oconto Co v. Esson, 87 N.W. 
855, 112 Wis 89 


31. Maynard v. Damron, 36 S W.(2d) 


held to have the 


638, 287 Ky. 798—6 CJ. p 285 
note 1. 


Reason for rule 

Attachment 1s an ancillary remedy 
to secure an alleged debt, and when 
the debt itself is paid, the aitach- 
ment 18 annulled —Maynard vy Dam- 
ron, 86 SW (2d) 638, 287 Ey 798 


Helease following payment of indebt- 
edness 

Where a mortgagor sought to have 
released from atiachment for the 
mortgage indebtedness land previous- 
ly released from the mortgage lien, 
he must repay to the mortgagee the 
amount of taxes paid on the land 
sought to be released.—Stoops v. 
Bank of Brinkley, 226 8.W. 598, 146 
Azxk. 127 


Where the purpose of an action 
has been accomplished when the 
judgment 1s paid and further investi- 
gation respecting ancillary remedies 
has become moot, the trial court acts 
properly in sustaining an order of 


same effect.£0 


sa Sagely v. Lavermore, 45 Cal 618. 


3& Maynard v Damron, 36 SW (2d) 
688, 237 Ky 798 


35. Parkhurst v 
188 NBD 610. 


36 Barton v Albert Palmer Co, 83 
NYS 1041, 87 AppDiv 865. 


sy. Ala—Morrison v Sanders, 80 

So 185, 16 Ala App 661. 
Colo—Vigil v. Pacheco, 36 P.(2d) 

766—Gasche v. Lincoln Mines & 

Reduction Co., 265 P. 906, 88 Colo. 

413 
Idaho —Standlee v. Hawley, 295 P. 

630, 650 Idaho 269—\Washington 

County v Weiser Nat Bank, 253 P. 

888, 48 Idaho 618 
Mass.—Magaw v Beals,173 NE 347, 

272 Mass 384 
Okl —Texas-Omar Gasoline & O11 Co. 

v. North American Car Co, 251 P. 

1010, 128 Okl. 57. 

6 CJ. p 288 note 78. 

@rroneous judgment for defendant, 
which 1s later vacated, does not de- 
stroy the hen—Gunnison v. Abbott, 
64 A 283,73 N.H 5690. 


Maynard, (Mass ) 


attachment obtained in the main ac-|3S. Meloy v. Orton, (CC Wis.) 42 Fi 


tion —Maynard v. Damron, 36 8.W. 
(2d) 688, 287 Ky 793. 
32. Wright v Rowland, 4 Abb Dec 


(N.Y) 649, 4 Ksyes 165, 36 How 
Pr. 248, reversing 36 How.Pr. 115. 
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39. Nichols v. Ingram, 146 P 988, 
76 Or 489. 

40. Ranscher vy. McElhinney, 11 Mo. 
App. 484. 


§ 268 


A reversal of the judgment for defendant revives 
the attachment.*2 


e. Failure to Issue, Levy, or Enforce Execution 


Where :t Is so required, a failure to order execution 
will serve to release the attachment. 


In some states a judgment for plaintiff in attach- 
ment 1s required to contain an order for special exe- 
cution against, or sale of, the attached property, and 
a general judgment and execution releases the lien 
of the attachment ;42 but, m the absence of any ex- 
press statutory requirement therefor, such an order, 
although customarily made, 1s not generally regard- 
ed as essential, and the lien of the attachment is not 
discharged by a general judgment and execution 48 
Where a judgment quasi in rem 1s rendered against 
attached property, directing it to be sold to satisfy 
the debt of the attaching creditor, the right which the 
latter has secured by the seizure under the writ of 
attachment becomes merged 1n the lien of the judg- 
ment,44 


f. Appeal and Supersedeas 


The pendency of an appeal by plaintiff may prevent 
dissolution of the attachment, but defendant’s appeal 
bond may have that effect. 


An appeal or writ of error sued out by defendant 
may release an attachment where defendant gives 
bond for the payment of the judgment, if it be af- 
firmed.45 The perfection of an appeal by plaintiff 
from a judgment in favor of defendant within the 
required statutory time will have the effect of pre- 


41. Friede vy Weissenthanner, 58 N 
YS J386, 37 Misc. 518, reversing 66 
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Effect of taking out flerl facias 
If plaintiff, instead of suing out a 
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venting the dissolution of the attachment, which 
would otherwise be caused by a judgment in favor 
of defendant.46 


§ 269. —— By Legislative Enactment 


An attachment lien cannot be annulled by a subse- 
quent act of the legisiature. 

The repeal, during the pendency of a suit, of a 
statute providing for attachments, without any reser- 
vation or other saving clause, has been held to dis- 
solve an attachment taken thereunder ;47 but the 
weight of authority supports the view that the lien 
or security acquired by attachment is of such force 
and value that 1t cannot be annulled by a subsequent 
act of the legislature.48 


§ 270. —— Other Matters Effecting Release 
or Discharge 
An attachment will not be set aside and its Ilen dis- 
charged by mere irregularities or defects In the proceed- 
ings. 

Where irregularities occur in the proceedings prior 
to the issue of the attachment, the lien will not for 
that reason be defeated.49 Further, a writ of at- 
tachment, even though it might be set aside because 
of the existence of defects or irregularities, is not 1n- 
validated, and if it be properly issued, in due form 
of law, and not an absolute nullity, it 15 a sufficient 
justification for the officer in holding the property, 
unless the lien created by the levy has been released 
or discharged in some manner.59 In attachment cas- 


47. Stephenson v. Wait, 8 Black? 
(Ind) 608, 46 AmD 489. 


NYS 399, 26 Mise. 857—6 C.J. p 
284 note 83 


42. US.—First Nat Bank of aAn- 
tioch v McKean, (CC AOr) 285 F. 
557—Love v Pavlovich, (Alaska) 
222 F 842, 1388 CCA 268. 

Or—Liberman v. Low, 86 P (3d) 791 
—Fill v Wilson, 261 P 422, 123 Or. 
198—Smith v. Dwight, 156 P. 573, 
80 Or. 1, Ann Cas 1918D 5638 

6 CJ. p 286 note 97, p 486 note 95. 


Attachment merely ancillary to suit 

As an attachment is purely ancil- 
lary to a suit, if the court entered 
judgment for the amount of plain- 
tff’s claim, and made no order as to 
the attached effects, the attachment 
would be considered as released — 
Kaylor v Davy Pocahontas Coal Co., 
87 SB 561, 118 Va. 3869. 


Order for sale of part releases Hen 
on remainder 

A personal judgment for plaintiff, 

with an order for the sale of part of 

defendant’s lands previously attach- 

ed by plaintiff, releases the attach- 

ment lien on land not included in the 


writ of vendition1 exponas, takes out 
@ flerl facias, he thereby waives the 
lien of the attachment—Hurst v 
Liford, 11 Heisk (Tenn.) 632—6 CJ. 
p 486 note 95 [c]. 


43. Ariz—Lount v Holladay, 234 P. 
1084, 28 Ariz 16—Hunter v. Daze, 
170 P. 788, 19 Ariz. 308 

NM—First Nat. Bank of BHlida v. 
George, 190 P. 1026, 26 NM 176 

Tex—-Baker v. Pitluk & Meyer, 205 
SW 982, 109 Tex 237 

Wyo—First Nat Bank v. Sorenson, 
217 P 948, 30 Wyo. 136 

6 CJ. p 285 note 98, p 486 note 96. 


4 Olver v. Wright, 83 P. 870, 47 
Or. 322. 


45. Brun v. Evans, 241 P. 86, 197 
Cal. 439—6 CJ. p 285 note 6. 


Personal property attachment 

A statute applicable to attachment 
of realty has been held not :ntended 
to release a lien of attachment on 
personal property by undertaking on 
appeal from the judgment.—Balzano 
v. Traeger, 270 P. 249, 98 CaLlApp 
640 


order —Thomas v. Johnson, 36 NB |46. Munn v. Shannon, 58 N.W. 263, 


898, 137 Ind. 244, 


86 Iowa 868—6 CJ. p 283 note 83. 
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48. Mulnix v. Spratim, 60 P. 1078, 
10 ColoApp 390—6 CJ. p 286 
note 7 


Vested interest 

The lien of an attaching plaintiff 
is & vested right or interest, of 
which he cannot be divested without 
hos voluntary act or without having 
his day in court.—McFadden v 
Blocker, 48 SW. 1043, 3 Ind T 260, 
58 LRA, 878—6 CJ p 285 note 7 
Cb]. 
49. Budd v. Long, 18 Fla. 288 
50. Bla v. Shepard, 32 NH. 377. 


Distinction between vacation and an- 
nuolmens 

In New York, the court has drawn 
@ distinction between the vacation 
and annulment of an attachment, 
saying “The entry of the order va~ 
cating the attachment did not annul 
the warrant of attachment. Such 
annulment occurs only in a case spe- 
elfled in gection 3343, subdivision 132, 
of the Code of Civil Procedure.” 
The provision referred to reads as 
follows: “A warrant of attachment 
against property is said to be ‘an- 
nulled,’ when the action, in which it 
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es the jurisdiction over any given subject matter is 
obtained by the levy thereon of a writ properly is- 
sued, and, no matter what, nor how great, errors or 
irregularities may subsequently occur, the res re- 
mains still in the grasp of the court, and its judg- 
ment in regard thereto will be valid and binding 
until reversed on error or appeal, or set aside in a 
direct and appropriate proceeding for that purpose.51 


Change of jurisdichonal boundaries. An attach- 
ment lien has been held not to be destroyed by the 
establishment of a new county line which places part 
of the attached property beyond the county where 
the writ was issued.52 


Discharge of debtor on pauper’s oath =A discharge 
from commitment on execution by taking a poor 
debtor’s oath will not of itself discharge the attach- 
ment made on the original writ, and thus release the 
receiptor of the property attached, on whom due 
demand was made.53 


Expiration of attaching officer's term. An attach- 
ment does not abate on the expiration of the term 
of the officer by whom it was issued 54 


Subsitiuiion of security. Where a cash bond is 
substituted with the court’s approval to stand 1n place 
of attached property, the attachment is not discharg- 
ed.55 


§ 271. Restoration of Lien 


if an attachment lien is dissolved, terminated, or lost, 
it Is ended and cannot be restored. 

There is no way of reviving an attachment lien 
that is lost; a new attachment creating a new lien 
must be issued.56 If the dissolution of an attachment 
is effected by the delivery of the property by the 
officer into the possession of the debtor, the attach- 
ment cannot be revived by a redelivery by the debtor 
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to the officer ;57 and, even though the attaching of- 
ficer does not, on dissolution of the lien, make a for- 
mal delivery of the property to the attached debtor, a 
second attachment will not, by virtue of such nonde- 
livery, revive the lien created by the first attach- 
ment.58 Where plaintiff attached defendant’s land, 
and on his default entered judgment and took out 
execution, and at a subsequent term the execution 
was canceled, a new judgment rendered, and exe- 
cution issued thereon, under which defendant’s land 
was set off to plaintiff, his attachment lien having 
expired, his right to the land depended on his levy 
only, since the court’s order vacating the former 
judgment did not revive the attachment.5® An at- 
tachment of personalty dissolved by the officer tak- 
ing the debtor’s receipt was not restored by an order 
by the referee, in subsequent bankrupicy proceedings 
against the debtor, directing that the nghts under 
the attachment be preserved for the benefit of the 
estate.60 Where the first attachment of money :3 
not made to enable the second to be made, and is 
abandoned simply because the mght name of de- 
fendant is not given therein, and the second attach- 
ment 1s made on a writ issued to correct the mistake, 
and in all this the attachment plaintiffs and the of- 
ficer serving the writs act without fraud and in good 
faith, the last attachment is valid, although the prop- 
erty is not returned to the owner before it is made.&1 


Act of the legislature cannot retrospectively re- 
store an attachment which has been dissolved by the 
msolvency of the debtor.64 


§ 272. Priorities between Attachments and 
Other Liens or Claims 


a. General rule 
b. Applications of rule 


was granted, abates or is discon- 
tinued, or a final judgment, rendered 
therein, in favor of the plaintff is 
fully paid; or a final judgment is 
rendered therein in favor of the de- 
fendant.”"—Norden v. Duke, 95 NY. 
S 940, 47 Misc. 478, reversed on 
other grounds 94 NYS. 878, 106 
App Div. 514. 


61. Shea v. Shea, 55 S.W. 869, 154 
Mo 599, 77 AmMSR 779 
Attachment unchallenged before 

judgment is not dissolved merely be- 

cause the allegation on which the at- 
tachment was based was found 
against the attaching party —Hssig 

v. Keating, 291 P. 328, 158 Wash. 443. 


the clerk of court, stating that the 
clerk had found no record of entry 
of the action was held not to dis- 
charge the attachment, even had the 
writ not been entered, so as to in- 
validate the attachment as against 
subsequent purchasers relying on the 
record —Higgins v. Savoie, (Mass.) 
1938 NHL 2388. 


56& Tyrell v. Rountree, (Tenn) 7 
Pet.(U 8.) 464, 8 L Hd 749, affirm- 
ing (CC) 24 FCasNo.14,318, 1 
McLean 95—6 CJ p 281 note 61 

53. Bauley v. Jewett, 14 Mass 155— 
Lyman v. Lyman, 11 Mass. 817. 


& Davis v Ainsworth, 14 How.Pr. 
(N.Y.) 346 


Wallure to find record of entry of @0-/ 55 wortn vy. McBryde, 108 SL 789, 


Where the attachment of realty 
hed been properly made and the writ 
entered, a filing of the certificate of 


182 NC. 175, 21 ALR 12. 


66. Cal—Erun v. Evans, 241 P. 86, 
197 Cal 439. 
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Me—Bass v. Dumas, 95 A. 286, 114 
Me 50. 
Dissolution by supersedeas bond 
An attachment lien, discharged by 
flung a supersedeas bond, on appeal 
from a judgment, cannot be revived 
under a statute allowing the exten- 
sion of time of an attachment Jen. 
—Brun v. Hivans, 241 P. 86, 197 CaL 
439. 

57. Gower v. Stevens, 19 Me 92, 86 
Am.D. 787—6 CJ. p 318 note 24. 
5B. Anderson v. Land, 82 P. 107, 8 

Wash. £98, 34 AmSR. 876. 
50. Murphy v. Hill, 44 A. 703, 68 N, 
BH. 644. 


{ 
60. Gary v. Graham, 81 A. 666, 108 
Me 462. 


6L. Brady v. Royce, 62 NHI 960, 18@ 
Mass 6538. 


62. Raidlon v. Cressey, 65 Me. 128. 
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a. General Rule 


An attachment creditor fs entitled under his Ifen only 
to the rights which the debtor had In the property at 
the time of the attachment, and is postponed to all prior 
jiena or claims thereon except as special statutory pro- 
visions may affect such rights. 


The nghts of an attaching creditor with respect to 
the property attached must be determined by the state 
of the title at the time when the attachment was 
made 88 Except in jurisdictions where he is so con- 
sidered by force of statute,®4 he 1s not in the posi- 
tion of a bona fide purchaser for value,®5 but obtains 
only the rights which the debtor had 1n the property 
at that time, and 1s postponed to liens or claims of 
other persons upon or to the property, which became 
effective before the attachment,®5 except in so far 
as will be considered in §§ 274, 275, as he may avail 
himself of fraud in a transaction affecting the prop- 
erty, or, as will be seen in § 276, his position may 
be bettered by an omission on the part of others to 
comply with statutory requirements in respect to a 
transfer or encumbrance of the property., An at- 
taching creditor may, however, succeed to the in- 
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cidental rights to which the debtor was entitled by 
reason of his ownership of the property, as for ex- 
ample a right to redeem from a prior mortgage,§7 
or a right to notice in regard to partition proceed- 
ings against the attached property,®8 or to the benefit 
of agreements 1n regard to such property ,89 but he 
1s not entitled Lo rights and privileges in regard there- 
to which are personal to the debtor.70 


All rights acquired in the attached property, from 
or against the attachment debtor, subsequent to the 
attachment, are subordinate thercto,71 so that a title 
obtained under an attachment relates back to the 
time of the commencement of the lien, and the pur- 
chaser of the same acquires such title as the debtor 
had at that tyme, unaffected by any intermediate 
alienation or encumbrance.?2 So, where the attach- 
ment 1s lawful, title to the property obtained by a 
levy of an execution based upon the attachment is 
good as against encumbrances or notices of equities 
intervening between the attachment and the execu- 
tion.73 


63. State Banking, etc, Co v. Tay- 
lor, 1237 NW 590, 25 SD 6577, 29 
LRA(NS) 5623—6 CJ p 286 note 
16 
Interest covered by attachment see 

supra $ 258 b. 


64. Hampden Nat Bank v. Hampden 
R. BR. Corporation, 141 NE 107, 
246 Mass 404—Hiullside Co-op 
Bank v. Cavanaugh, 182 NH. 187, 
232 Mass. 157—6 CJ. p 286 note 
17 [c]. 


@e5. Cal—Burns v Peters, 55 P (2d) 
1188—Bank of San Francisco v. 
Pike, 200 P 752, 58 Cal App. 624. 

Del —Royal Ins Co v. Simon, (Ch) 
174 A 444, 

Tli—Brenezan v. Persselli, 266 Til. 
App 441, affimed 187 NE 820, 358 
Ill 680. 

Ind —Frontier Nat. Bank of East- 
port, Me, v. Salinger, 126 NE. 40, 
72 Ind App 479 

Mont —Stauffacher v Great Falls 
Public Service Co, 48 P (2d) 647— 
Short v. EKarnop, 275 P. 378, 84 
Mont. 276 

Ohio—Warren Guarantee Title & 
Mortgage Co v. Willams, 161 N E. 
651, 27 Ohio App 505 

Wis.—Karger v. Steele-Wedeles Co, 
79 N.W. 316, 108 Wis 286. 

€CJ. p 286 note 17. 


es. Ill—Brennan v. Persselli, 266 
IllApp. 441, affirmed 187 N.H. 820, 
353 Ill 630 

Ky —Veatch’s Adm’r v. Loverett, 97 
S.W (2d) 47, 266 Ey. 632. 

Mont—Short v Karnop, 275 P. 278, 
84 Mont 276. 

QOhio.—Wearren Guarantee Title & 


Mortgage Co v. Williams, 161 NE 
651, 27 Ohio App 505—Malkey v 
Ruggles, 24 Olio NP (NS) 433 
W Va—Howell v McCarty, 8&8 SH 
181, 71 WVa 695 
6 C.J p 286 note 18. 


Olaim of insane person 

An attaching creditor of the gran- 
tee of an insane person obtains no 
grcater rmghts than the judgment 
debtor or grantee had—Brewster v. 
Weston, 126 NE 271, 285 Mass. 14. 


Coowner of attached property 

Where a deed of trust was given 
by @ married man joined by his sec- 
ond wife to secure a promissory note, 
and a creditor of the married man 
subsequently acquired by attachment 
at foreclosure all the interest of the 
married man, and there was an heir 
of the first marriage whose rights in 
the property had not been settled, 
the attachirg creditor and such heirs 
were not tenants 1n common nor the 
owners of equal rights to such an ex- 
tent that the superior lien of the 
deed of trust covering the entire 
tract should be foreclosed as against 
each equally, but the interest of the 
atiaching creditor 1s first to be sold, 
and thereafter that of the her— 
Shear Co v. Stuth, (Tex Civ App) 
248 SW 1658 


Resulting trust 

(1) An attaching creditor is not 
entitled to priority over the benefi- 
clary of resulting trust in land — 
Stauffacher v Great Falls Public 
Service Co, (Mont.) 48 P (2d) 647. 


(2) Where C took title to realty 
from R with full knowledge of a re- 
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sulting trust in favor of R’s copur- 
chasers he took only such title as R 
had, and an attachment creditor 
acquired by his attachment only the 
nghts which R had in the property 
—Fosdick v Roberson, 100 A. 1059, 
91 Conn 571 


67. Lyon v. Sandford, § Conn. 544 


68. Munroe v. Luke, 19 Pick. (Mass ) 
89. 


69. Extension of time for perform. 
ance 

Where an equity of redemption is 
attached, a subseqvent agreement to 
extend the time of pcrtormance of 
conditions in the bond for convey- 
ance inures to the benefit of the at- 
taching creditor of the obligec — 
Whitmore v. Woodward, 28 Me. 392 


70. La—Slocomb v Arkansas Real 
Est Bank, 2 Rob 92 

Mass —KEendall v. Lawrence, 22 Pick 
540. 

6 CJ. p 287 note 21 [b], [oc] 


71. Malkey v Ruggles, 24 Ohio N 
P(NS.) 488—6 C.J. p 387 note 32 


Attorney’s lien 

Liens of attaching creditors are 
superior to that of attorney for 
debtor for his services in obtaining 
increased price for the property by 
having the first sale set aside and a 
second valid sale made—Buradley v 
Bradley, 3 Ky Op. 68 


72. Sanborn, McDuffee Co. v. Keefe, 
(NH) 187 A. 97—6 CJ. p 288 note 
24. 


73. Sanborn, McDuffee Co. v. Keefe, 
supra. 


7 C.J.8. 


The lien of an attachment on property is superior 
to the claims of general creditors of the debtor.74 


Claims of Untied Siates. The United States does 
not have, in the absence of statute, such a general 
right of priority or privilege over private creditors 
for the satisfaction of debts due to 1t as will entitle 
it to a prior satisfaction by attachment and levy over 
prior attaching creditors of its debtor ,75 but where 
priority 1s given by statute to clayms of the United 
States such priority will take precedence over the 
claims of prior attaching private creditors.76 Fur- 
ther, where the claim of the United States to prefer- 
ence is based upon a statute giving it preference in 
case of an attachment of the debtor’s property as an 
absent or absconding debtor for the benefit of all his 
creditors, it acquires no right to priority where an 
attachment 1s taken out but 1s withdrawn by agree- 
ment among the creditors and the debtor;77 and a 
surety upon the bond of a government contractor ac- 
quires no priority by sequestration to the rights of 
the federal government as against an attaching cred- 
itor where the attachment does not operate as a se- 
questration of the contractor’s property for distribu- 
tion among his creditors.78 


What law governs. The question of the priority 
of the lien of a chattel mortgage executed in a for- 
eign state upon property which at the time was there- 
in situated as against the lien of an attachment levied 
on the property 1n another state must be determined 
by the law of the latter state, 1t being not only the 
law of the forum but also of the place where the 
property was situated at the time of the levy.79 
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b. Applications of Bule 
(1) In general 
(2) Judgments 
(3) Executions 
(4) Garnishment 
(5) Mechanic’s lien 
(6) Mortgages 
(7) Receiverships 
(8) Wages 
(9) Widow’s allowance 


(1) In General 


The Ilen of an attachment on property subject to a 
valid outstanding charge or lien is inferior whether such 
lien t@ based on contract or arises by operation of law, 
but the attachment lien Is superior to any subsequent 
lien or encumbrance subsequently created on the property 
attached. 

The rule which has just been stated that an at- 
taching creditor acquires only the rights which the 
debtor himself had in the attached property applies 
where the debtor holds title to the property subject 
to a valid outstanding charge or lien,89 whether such 
lien is based upon a contract or agreement between 
the debtor and the lienor,®1 as in the case of a 
pledge,82 or delivery of negotiable notes indorsed 
in blank to the debtor as agent of the payees for 
collection,®8 or assignment by a contractor of money 
due or to grow due from the owner to the contrac- 
tor,84 or the lien arising in favor of attorneys who 
purchased land for a client at execution sale under 
an agreement that they will hold the title in trust 
for the client, subject to the payment of fees and 
expenses in making the conveyance ;85 or whether it 
arises by operation of law,®6 as in the case of an at- 
torney’s lien upon money collected or recovered for 


74 Hyde Park Supply Co v. Peck- 
Williamson Heating & Ventilating 
Co, 197 SW 3891, 176 Ky 656, 
modifying 196 SW. 1116, 176 Ky 
618 


7. U v Canal Bank, (CC.Me) 
25 F.Cas No 14,715, 3 Story 79 


76. Pa—wWhilling v. Bleeker, 2 Serg 
&R 221 
8C—U S v Clason, 4SCL 118 


77. McLean v Rankin, $3 Jobns. (N. 
Y.) 869. 


78. People’s Nat Bank v Corse, 182 
S.W. 917, 188 Tenn 720. 


73. Hart v. Oliver Farm Equipment 
Sales Co., 21 P (2d) 96, 37 NM. 
267, 87 ALR 963. 


80. Ky—Cairns v Louisville & N. 
R. Co, 58 S.W (2d) 248, 248 Ky 84. 


7 C.J.8.—29 


W Va—Howell v McCarty, 88 8.B. 
181, 77 WVa 695 
6CJ p 288 note 28. 


Mere right to a future lien does 
not give priority over an attachment 
levied before the hen actually comes 
irto existence-—-Cohan v. Shibley, 
(CalApp) 289 P. 169—6 CJ. p 288 
note 28 [c] 


Gien for alimony and attorney's fees 
A. lien obtained by attaching com- 
munity property, by the holder of a 
note suing the husband, 1a superior 
to the wife’s subsequent len for ali- 
mony and attorneys’ fees —Cohan v. 

Shibley, (CalApp.) 289 P 169. 

81. Lapscomb v Condon, 49 8. 392, 
56 W.Va 416, 426, 107 AmMSR 9388, 
67 L.RA. 670—6 CJ. p 288 note 29. 

Mortgage see infra § 272 [b] (4). 


e2. Parkersburg First Nat Bank v. 
Harkness, 24 SEH. 548, 42 W.Va. 
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156, 33 LRA. 408—6 CJ p 
note 31—49 CJ p 926 note 30. 


&3. Howell v. McCarty, 88 SH. 181, 
TT W.Va. 695. 


&&. Harry Pinsky & Son Co. V. 
Wike, 186 A. 920, 101 NJHq 46, 
affirmed 141 A. 920, 108 NJDq 18. 


85. Gibson v. Stoell, 108 A. 201, 93 
Vt. 376. 


86 Wilbamson vy. Gayle, 7 Gratt 
(48 Va.) 152—6 CJ. p 289 note 382. 


Money loaned to manufacturer 

Money loaned for, and used in, the 
business of manufacturing becomes 
a len on the plant on the filing of an 
attachment suspending the business 
of the plant, and takes priority to it, 
under some statutes —Goodnight vV. 
Adsit, 11 Ky.Op. 167. 


§ 272 


his client,87 a bailee’s lien,8® a garage keeper’s stat- 
utory lien,8® an automobile repairman’s lien,99 a 
carrier's lien,91 or of a lien for rent,9* or customs du- 
ties,98 or the lien created by the filing of a lis pen- 
dens.94 


On the other hand the attachment takes priority 
over any lien or encumbrance on the property sub- 
sequently acquired or created,?5 even though it aris- 
es by virtue of a statute.96 Where an attachment 
lien on realty 1s subject to an unrecorded charge 
thereon for the payment of a debt due by the own- 
er of an equitable interest therein, the filing and 
recording of a notice of lis pendens in a suit for 
the debt prior to a sale of the property under the 
attachment proceedings is constructive notice to the 
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purchaser at such sale of the prior equitable inter- 
est and his title is subject thereto.97 


(2) Judgments 
Whether the lien of a Judgment Is pror or subse- 
quent to an attachment fien on the same property de- 
pends upon whether it attached prior or subsequent to 
the attachment. 


Where a judgment has become a lien on property 
of defendant, before the levy of an attachment on 
the same property, the judgment creditor will pre- 
vail over the attaching crediior,9® but where an 
attachment is levied before a judgment in favor 
of another person against the judgment debtor be- 
comes a lien, the attaching creditor will ordinarily 
prevail without regard to the time when judgment 
1s obtained in the attachment suit.9® An attach- 


87. Del—Royal Ins Co. v Simon, 
174 A 444, 20 DelCh 297. 

Pa—Smith v. Keener, 113 A 912, 270 
Pa 578—Hagemann’s Estate, 5 Pa 
Co. 776 


lien. 

(1) On a bill of interpleader to de- 
termine the rights of conflicting 
claimants in a judgment recovered by 
plaintiff, the attorney who conducted 
the suit for plaintiff is entitled to 
the first clam on the fund es against 
plaintiff’s attaching creditors, where 
he would have been entitled to en- 
force his claim for a licn as against 
Ins client, the plaantfi.—Royal Ins 
Co v. Simon, 174 A. 444, 20 Del Ch 
297. 


(2) Attorney for heir filing objec- 
tions to admunistratrizx’ final account, 
who agreed to receive his compensa- 
tion from the client’s distributive 
share recovered, acquired a right in 
the clent’s distributive share by 
equitable assignment on entry of a 
decree settling the account, and had 
priority over admumiustratmx who 
subsequently attached the client’s 
share for the debt allegedly due to 
her individually from the client — 
In re McCormick’s Estate, 182 A. 485, 
14 NJ Mise 73. 


88. Anheuser-Busch Brewing Assoc. 
v Daviess County Distilling Co., 
49 S.W 641, 20 KyL 1522—6 CJ. 
Pp 388 note 29 [a], p 1189 note 4 


eo. Willis v. La Fayette-Phenix 
Garage Co, 260 SW. 364, 208 Ky 
554. 


90. L O Umsted Auto Co v. Ed- 
wards, 261 SW 878, 1659 Ark 827. 


91. De Wolf v. Deazborn, 4 Pick 
(Mass) 466—10 CJ p 460 note 28. 


eo@. Arik—Sevier v. Shaw, 25 Ark 
417. 

Ili —-Mead v Thompson, 78 TlL 6¢2— 
Thompson v. Mead, 67 Ill 395 

Ky —Porter v. Rice, 128 SW. 70— 
Williams v. Wood, 2 Mette 41— 
Kumbraugh v. Cuson, 1 Ky.Op. 3638. 


Md —Wanamaker v. Bowes, 86 Md. 
42. 

Mo —Sanders v. Ohlhausen, 51 Mo. 
168 

Tex—Meyer v. Oliver, 61 Tex 6584. 

6 CJ p 289 note 88 


Proof of landlord's lien prerequimte 

The hen of an attaching creditor 
has priority in the absence of proof 
of the ownership of the property, 
and a showing that the landlord's 
lien existed before the levy of at- 
tachment —Couts v. Spivey, 17 8 W. 
540, 66 Tex, 267. 


63. Taacks v Schmidt, 18 Abb Pr. 
(N ¥.) 807—6 C.J. p 289 note 86. 


64 People’s Staite Bank of Cherry- 
vale v. Troutman, 208 P. 662, 111 
Kan. 686—6 CJ. p 289 note 40 


tuen On partnership assets for ex- 
penses thereof 

Where afier action was begun al- 
leging @a& mining partnership be- 
tween plaintiff and defendant, and 
that plaintiff had advanced the ex- 
ponses on the partnership account, 
and defendant owed plaintiff there- 
for, and plaintif®? alleged and claim- 
ed a first lien on defendant's inter- 
est to satisfy its claim, a later at- 
tachment of defendant’s interest in 
such property by another creditor is 
an attachment pendente lite, and 
when the first plaintiff's claim to the 
lien 1s perfected by judgment such 
lien bas precedence over the attach- 
ment —People’s State Bank of Cher- 
ryvale v. Troutman, 208 P. 562, 111 
Kan. 6386. 


98. Blectric Transmission Co of 
Virginia v. Pennington Gap Bank, 
119 SE 99, 187 Va 94—6 C.J. p 
289 note 41. 

Surety completing construction con. 

tract 
Where, on default of a contractor, 
his surety exercised its option of 
completing the work, and under such 
option took possession of all prop- 
erty of the contractor used on the 
work, the rights of the surety were 
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inferior to the hen of an attachment 
levied by a creditor of the contractor 
before the surety took possession of 
the property —EHlectric T1ansmission 
Co of Virginia v, Pennington Gap 
Bank, 119 SE 99, 137 Va 94 


96 Ala—Young v. Stoutz, 74 Ala. 
574 

NM—Bell v. Gaylord, 27 P. 494, 6 
NM 227 

6 C.J. p 289 note 43. 


Homectead 

An attachment on land when sus- 
tained, was a valid and subsisting 
lien on tho property at the time of 
its award to the owner in his bank- 
ruptcy proceedings as an exempt 
homestead, so that the setting apart 
as a homestead did not affect the 
lien of the attachnunt—Cray v 
Bank of Hartford, 208 SW 302, 187 
Ark 2323, certiorar: denied $39 SCt 
290, 249 US 608, 63 LEd 8s00. 


97. Hope v. Blair, 16 S.W. 695, 105 
Mo 8&5, 24 Am.8.R 366 


88. Harshberger v Harshberger, 26 
Iowa 5083—6 CJ p 290 note 53 
Time when judgment becomes 2 lien 
see Judgments §§ 466-470 [34 CJ. 

p 582 note 58p 585 note 4]. 


Judgment corrected nunc pro tunc 

Where at subsequent term plaintiff 
moved for an order nune pro tune 
to correct judgment to conform to 
decision, and on the same day pre- 
existing creditors, having Imow.edge 
that judgment was rendered against 
the owner of the premises, filed a 
petition in attachment against the 
owner: and atiachments wore lavied 
subsequent to filing of motion for an 
order nunc pro tune, preexisting 
creditors 41d not obtain priority 
against a judgment lien —VWebb v 
Western Reserve Bond & Share Co, 
153 NH 289, 115 Ohio St. 247, 48 A. 
LR. 1176 


99. In re Stevenson’s Estate, 289 P. 
566, 87 Mont. 486—6 CJ. p 291 note 
54. 
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ment creditor of a corporation has a prior lien on 
the realty of the corporation as against a judgment 
creditor of a stockholder of the corporation who ob- 
tained his judgment prior to the levy of execution.2 
A judgment creditor who attached the personalty 
of his debtor 1s entitled to priority over a judgment 
creditor wko did not atlach such property.” 


(3) Executions 


An execution takes precedence over or Is subsequent 
to the lien of an attachment according ae the execution 
became effective prior or subsequent to the time of the 
attachment. 

The levy of an execution upon personal property 
creates a lien superior to the lien of a subsequent at- 
tachment,’ while on the other hand the lien of an at- 
tachment 1s superior to that of an execution which 
does not come to the hands of the officer until after a 
levy has been made under the attachment,‘ or 1n some 
jurisdictions until after the attachment writ has 
been delivered to the sher1ff.5 Where it 1s neces- 
sary that an execution be levied in order that 1t may 
constitute a lien upon defendant’s property, an at- 
tachment which becomes a lien thereon at any time 
before the levy of the execution, although after it 
1s issued, must be given priority 6 but where an exe- 
cution becomes a lien upon and binds the goods of 
defendant from the time 1t comes to the hands of the 
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sheriff, it will prevail over an attachment levied after 
that time.’ 


The len of an attachment of the proceeds of a 
sheriff's sale is subordinate to a claim under a deed 
relating back to the date of the sale.8 It has been 
held that the lien of an execution levied on the 
debtor's realty subject to the lien debts of third par- 
ties who in the enforcement of a mortgage lien pro- 
cured the issuance of a void attachment which was 
served on tenants owing rent on the debtor’s realty 
1s inferior to the lien of an attachment order against 
the same tenants owing rent.? 


A sheriffs return on a fieri facias that the levy 
thereon was made subject to a former seizure of 
the same property under an attachment writ has 
been held conclusive on the execution creditor.10 


The time at which an execution becomes a lien 
will be considered in the title Executions § 124 [23 
C.J. p 490 note 52-page 493 note 73]. 


(4) Garnishment 


Attachment and garnishment Ilens take precedence 
according to their priority in time. 

The lien acquired by garnishment process 1s superi- 
or to that obtained by a subsequent attachment of 
the same property,41 but is inferior to the lien ob- 
tained by a prior attachment thereof.22 


Judgment docketed after attachment 

A hen of attachment upon lands 
has priority over a len of judgment 
obtained prior to but docketed after 
the levy of attachment—In re 
Stevenson’s Hstate, 289 P. 6566, 87 
Mont. 486. 


A judgment awarding alimony 
without divorce and making it a len 
against the spouse’s property will 
not prevail against a hen of a valid 
attachment first levied m another 
court of concurrent or equal juris- 
diction —Mitchell v. Talley, 109 S.H 
882, 182 NC. 688 


1. Tinnin v. Wilkirson, (Tex Com 
App) 58 SW (2d) 69, affirming 
(Civ App ) 40 S8'W.(2d) 880. 

One man corporation 
A judgment creditor of stockhold- 

er who controlled corporation and 

owned practically all the stock 
thereof is not entitled, as against the 
corporation’s attachment creditor, to 

@ prior len on realty which the 

stockholder conveyed to the corpo- 

ration before judgment—Tinnin v. 

Wilkirgon, (TexComApp) 58 SW. 

(2d) 69, affirming (Civ App) 40 SW. 

(24) 889. 

2. Deeds v. Gilmer, (Va) 174 SE 
37. 


Individual and corporate debts 
Where one of couwners of @ cor- 


poration conducted as a partnership 
confessed judgments in favor of his 
individual creditors who had not in- 
stituted attachment proceedings and 
also in favor of other creditors who 
had instituted attachment proceed- 
ings against the owners, corporation, 
and corporation's debtor, the attach- 
ment creditors were held entitled to 
priority over other creditors to the 
amount, if any, to which the judg- 
ment debtor was entitled on geitle- 
ment of accounts between the corpo- 
ration and its debtor and between 
the owners of the corporation, as of 
the day on which the attachments 
were served —Deeds vy. Gilmer, (Va ) 
174 8H 87. 


3 Del—Stockley v. Wadman, 6 Del. 
850 

Ky —Fichtner v. Griffin, 9 Ky Op 
462 

6 CJ p 291 fhote 56 


4 Lowman & Hanford Co v Ervin, 
290 P 2281, 157 Wash 619—86 CJ 
p £91 note 57. 


Batfication of unauthorized execn- 
tion 

The ratification by a creditor of 
the issuance by the debtor's attorney 
who 1s a stranger to the creditor of 
execution on a judgment confessed 
by the debtor without such credi- 
tor’s knowledge, does not render the 
lien prior to that of an attachment 
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sued out by another creditor and 
levied after the execution, but prior 
to the ratification.—Galle v Tode, 42 
NH 673, 148 NY. 270, affirming 26 
NYS 633, 74 Hun 542 


& McCarthy v. Farley, 267 NYS. 
738, 149 Misc. 360 


6 Metzner v Graham, 57 Mo. 404~ 
6 CJ. p 292 note 58 


7. Wells v Marshall, 4 Cow (N Y.) 
411—6 C.J. p 292 note 59. 


8 Gibson v. Stowell, 108 A. 201, 98 
Vt. 376. 


9 Appleman v. Lynch Nat Bank, 
298 SW. 1097, 221 Ey. 4165. 


10. Prather, etc, Co v Chase, 8 
Brewst (Pa) 206—6 CJ. p 2938 
note 60. 


11. International Finance Corpora- 
tion v. Jawish, 63 App DC 262, 71 
B.(2d) 985—6 CJ. p 2928 note 61 


12, US—tVooldrmdge v Mississippi 
Valley Bank, (CC Miss) 36 F 97. 

Ala—Johnson v. Burnett, 12 Ala. 
748 

Ky.—Brownfield v. Howell, 4 Ey Op. 
485 

Md—Farmers’ Bank v. Beaston, 7 
Gill & J 421, 288 AmD 2386 

Ohio —McCombs v. Howard, 18 Ohio 
St. 422 

Tenn —EHnglish v. King, 10 Heisk. 
666. 
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(5) Mechanic’s Lien 


Ordinarily a mechanic's Ilen Is prior or subsequent 
to an attachment flien according as to whether the 
mechanic's fien accrued prior or subsequent to the at- 
tachment. 


An attachment is prior to a mechanic’s lien subse- 
quently accruing,!® but an attachment subsequent 
to the accrual of a mechanic’s lien is postponed 
thereto,14 even though the lien is not perfected un- 
til after the attachment15 However, under some 
statutes laborers and materialmen serving stop no- 
tices as to a fund retained by the owner until a 
specified period after completion of the building are 
entitled to priority over an attachment of a prior 
date, preference, as between the laborers and ma- 
terialmen, being given to the labor claims.16 Where 
the priority in point of time of liens on a fund is 
first a mechanic’s lien, then an attachment, follow- 
ed by other mechanics’ liens, the first mechanic’s 
lien will not be shifted to money subsequently be- 
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coming due, in order to help the attaching creditor, 
where, to do so, would practically cut off the sub- 
sequent mechanics’ liens.47 A lien on money due 
from the owner to the contractor acquired by a 
person who has furnished work and materials to 
a subcontractor, although subsequent in pomt of 
time, 18 superior to an attachment, by a creditor 
of the subcontractor, of the amount owing from 
the contractor to the subcontractor.18 


(6) Mortgages 


Subject to the effect of recording acts, the charge of 
a mortgage and the lien of an attachment have priority 
according to the time of their creation. 


Subject to the effect, as will be hereafter consid- 
ered in § 276, of statutory requirements for the re- 
cording of mortgages, the charge of a prior mort- 
gage on the property attached will prevail over the 
lien of a subsequent attachment,!® provided the mort- 


L3. Salem Furst Nat Bank v Red- 
man, 57 Me. 405—6 CJ p 289 note 
87—410 CJ. p 286 note 70 


14. Ala—Young v. Stouts, 74 Ala 
574. 

N.Y —Herrmann v. New York, 120 N 
YS 146, 186 Anp Div. 28 

15 NC—Blue Pearl Granite Co v 
Merchants’ Bank, 90 SH 812, 172 
NC 854 

Ohio —Lane v. Thomas, 25 Ohio Cir 
Ct 308 

40 CJ. p 286 note 72. 


BZelation back 

Under some statutes the mechan- 
ic’s lien, when perfected, relates back 
and takes effect from the time of 
the commencement of the labor or the 
furnishing of the materials so as to 
take precedence over any attachment 
lien created in the meantime —F nck 
& Schmidt Lumber Co. v Mehler, 43 
Sw. 408, 766, 102 Ky. 111, 19 Ky.L 
1146 


16. Harry Pinsky & Son Co v. 
Wike, 136 A 920, 101 NJHq 465, 
affirmed 141 A 920, 103 NJEHq 18. 


17. Herrmann v New York, 120 N. 
Y.S 146, 1386 App Div. 28. 


18. Southern California Electric Co 
v McDonald, 173 P. 760, 178 Cal 
386. 


\. Ala—Singer v. Alexander City 
Bank, 188 So. 268, 223 Ala 677— 
Herzfeld v. Hayne, 76 So. 978, 200 
Ala. 616 

Cal—Burns v Peters, 55 P.(2d) 1182 

Fla —George Mackay & Co v Marion 
Hardware Co, 121 So 396, 100 Fla. 
1532. 

Ind—Cnfith State Bank v. Clark, 
(App) 199 NB 447%. 

fowa—National Bank of Milton v. 
O’Brien, 195 N.W. 611, 196 Iowa 
865 

7 in — Campbell v. Killion, 257 P 762, 
11¢ Kean, 124—Daggett v. Four 


Hundred O11 & 
467, 119 Kan. 788. 

Ky—C. I. T Corporation v, Stude- 
baker Sales of Kentucky, 65 S.W. 
(24) 84, 251 Ky 8349—Webster v 
Industrial Acceptance Co1 poration, 
28 SW.(2d) 959, 284 Ky 013— 
Clark v. Ford, 201 S.W. 344, 179 
Ky. 797. 

Me—Sawyer v. Calais 
138 A. 470, 126 Me 314. 

Mass —Sandler v. Silk, 169 NE 431 
— Barry v. General Mortrase & 
Loan Corporation, 150 NH. 293, 
254 Mass 282 

Okl—Hivans v. McMillan, 239 P 449, 
111 OkL 263. 

Or.—Bankers’ Discount Corporation 
v. Noe, 243 P. 610, 116 Or 570 
Tex—Balcom v. Cain, (CivApp) 81 
SW (2d) 827, error granted— 
Weavor v Hillman, (CivApp) 25 
S'W.(2d) 2388, error dismissed 
W Va—Ashiland Finance Co. v Dud- 

ley, 127 SH 33, 98 WVa 255 
6 CJ. p 289 note 49—41 CJ. p 632 
notes 62, 63, p 575 note L 


Advances after attachment 

Rights of creditors establishing 
liens subsequent to recording of 
mortgage are subject to those of the 
mortgagee ag to advances made be- 
fore and after attachment if the lat- 
ter were required by binding obliga- 
tion on the part of the mortgagee — 
Barry v General Mortgage & Loan 
Corporation, 150 NE 298, 254 Mass 
283. 


Miquitable mortgage 

(1) Equitable mortgages generally 
prevail over hens of subsequent at- 
tachments.—Reidy vw Collins, 26 P 
(2d) 712, 184 CalApp 713—Motor 
Acceptance Co v Finn, 13 P (Sd) 761, 
124 Cal App 766—Osha v Higgins, 96 
A. 700, 90 Vt 180 


(2) A trust deed which was given 
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Gas Co, 


Nat. Bank, 


241 P.}| to secure indebtedness owing to a 


beneficiary created an equitable lien 
or mortgage as between the paities 
thereto, whether or not the trust 
deed was effective as a trust deed, 
and took precedence over a subse- 
quent attachment by the settlor’s 
ereditor —Burns y. Peters, (Cal) 55 
P.(2d) 1182. 


Unrecorded mortgage 

(1) The hen of an attachment is 
subject to a prior unrecorded mort- 
gage—Bain v Ullerich, 177 NW 61, 
189 Towa 149—Kargcr v_ Steele 
Wedeles Co, 79 NW. 216, 103 Wis 
286. 


(2) The lien of a mortgage execut- 
ed before, but not recorded unt1l 
after, the levying of an attachment 
is the prior lien, although the attach- 
ins creditor had no notace of the 
raortguge —Northwestern Forward- 
ing Co v. Mahaffey, 12 P. 705, 36 
Kan 152. 


Corporate property 

(1) Mortgage liens have priority 
over atiachments which are levied 
upon corporate property atter the 
execution of the mortgage —Hatch v. 
Johnson LL. & T. Co, (CC Kan) 79 
F 828. 


(2) It 18 ummaterial that the mort- 
gaze 1s given to secure an increased 
bonded indebtedfess where the at- 
tachment 1s levied after the increase 
and after the execution of the mort- 
gage —Ruiesterer v. Horton Land, 
etc, Co, 61 SW. 238. 160 Mo. 14. 


involving 


Where a second mortgage given 
before attachment was not a part of 
& acheme involving assignments of a 
second mortgage designed to defraud 
creditors or defeat subsequent at- 
tachment, the attachment is subject 
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gage 1s a valid instrument,?0 and the mortgagee has 
not so conducted himself as to be estopped to assert 
his priority,*1 as where the attachment creditor was 
induced to extend credit to the mortgagor by the 
fraudulent representation of the mortgagee,?2 and 
the rule applies in a case involving chattels, even 
though the attachment is for the purchase price 
of the goods so mortgaged and attached,?° especial- 
ly where the mortgagee has taken possession before 
the levy.*4 


On the other hand, a mortgage executed after an 
attachment is levied on the property 1s subject there- 
to25 However, where a mortgage subsequently is- 
sued is to secure an issue of bonds to take up an 
earlier bond issue secured by a mortgage executed 
before the levy of the attachment, and the second 
mortgage expressly preserves the lien of the first 
for the benefit of the holders of bonds so exchang- 
ed, the holders of the exchanged bonds, who have 
no notice of the intermediate attachments, will be 
entitled to the security of the first mortgage and to 
priority over the subsequent attachment creditors,26 
but where a new mortgage is made to secure a loan 
made to pay off an old mortgage on property on 
which an attachment was levied subsequent to the 
execution of the first mortgage, in the absence of 
an agreement for conventional subrogation, the lien 
of the attachment is superior to that of the new 


to the mortgage—Sandler v. &s:1lk, 
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23. Finke v Pike, 50 MoApp 564— 
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mortgage.2? Inasmuch as the date of the mortgage 
determines the rights of bondholders secured there- 
by even though the entire transaction of advancing 
money to the corporation and taking bonds as secur- 
ity therefor takes place at a later time, where at- 
tachments are levied upon corporate property after 
the execution of the mortgage but before the money 
is advanced to the corporation and bonds issued 
therefor, bondholders claiming under the mortgage 
are entitled to priority over the attaching credi- 
tors.28 Also a trust deed mortgage securing an is- 
sue of negotiable bonds is superior, to the extent of 
all bonds issued for value, as by purchase or pledge, 
to attachment liens arising after the effective date 
of the trust deed, although such attachment liens 
may have arisen prior to the sale or pledge of some of 
the bonds.29 The rights of a mortgagee who fails 
to accept the mortgage until after writs of attach- 
ment are levied on chattels will be held inferior and 
subject to the attachment l1ens29 Where an at- 
tachment is levied on property subject to a mort- 
gage, the failure of the attaching creditor to make 
a deposit to secure such mortgage as required by 
statute will not postpone the attachment to a sub- 
sequent mortgage.81 


A statute providing that the lien of an attachment 
on the equity of redemption of real estate will, where 
such real estate 1s thereafter redeemed, cover the 


property before the execucion of a 


(Mass) 169 NBD. 481. 
Bquity of redemption 

A creditor, laying attachment on 
mortgaged land, acquired a lien on 
the mortgagor’s equity of redemp- 
tion —Union Trust Co. v. Biggs, 187 
A. 509, 158 Md 650 


20. Vervaris v. Hgan, 226 MTll App. 
500—6 C.J. p 290 note 46. 


in Pennsylvania, lien upon chat- 
tels, except as permitted by statute, 
is invalid as against aitaching credi- 
tors —Bucyrus-Erie Co. v. Casey, (C. 
CAPa) 61 F.(2d) 478. 


21. Scrivener v. Dietz, 8 P. 609, 68 
Cal 1. 


Improper conduct 

Where property mortgaged in Kan- 
sas and brought to Oklahoma was 
seized under attachment, the mort- 
gagee, who by replevin obtains pos- 
session and removes the property 
outside the state without foreclosure, 
as the Oklahoma statute requires, 
is guilty of conversion, and the at- 
tachment plaintff 1s entitled to a re- 
turn of the property or a satisfaction 
of his judgment.—Haltom v. Nichols 
& Shepard Co., 166 P 745, 64 Ok. 
184 


2a. Chittendon v Charles H Sieg 
Mfg Co, 66 P. 1077, 16 Colo App 
649. 


Corning v. Rinehart Medicine Co., 
46 MoApp 16 


24 Ili—Chambers vy. 
TllApp 188. 

Wash—Fenby v. Hunt, 101 P. 492, 53 
Wash 127 


a5. Furst Nat Bank v. Kindwall, 206 
N.W 241, 201 Iowa 82—6 CJ. p 
290 note 48—41 CJ p 522 note 67. 


Zntraznce in encumbrance book suffil- 
client levy 

A mortgage executed after the 
sheriff noted levy of attachment in 
encumbrance book, pursuant to Code 
(1897) § 83899, but before the sheriff 
entered a return upon the writ, 1s 
subject to the lien created by the 
sherif’s levy-——First Nat Bank v. 
Kindwall 206 NW. 241, 201 Iowa 
82 


Prior trust deed securing subsequent 
loan 


Newlin, 109 


An attachment creditor’s lien is su- 
perior to lien of prior unrecorded 
trust deed delivered after levy of 
attachment and securing money bor- 
rowed after attachment issued and 
applied to obtain releases of prior 
trust deeds —Platte v. Securities Inv. 
Co, (TexCom App) 55 S W.(2d) 651, 
affirming (Civ.App ) 34 S W.(2d) 296. 


Gorporate property 
Attachments levied on corporate 
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mortgage are entitled to priority 
over the mortgage lien—Gnffin v. 
International Trust Co, (AlaskFe?> 161 
EB 48, 88 CCA. 212 
Hrroneous entry of judgment 

Title resting upon attachment an- 
tedating mortgage is good as against 
assignee of mortgage, although en- 
try of “neither party” was errone- 
ously made in attachment suit and 
later satricken—Sawyer v. Calais 
Nat Bank, 138 A. 470, 126 Me 314 


26. Gnffin v. International Trust 
Co, (Alaska) 161 F. 48, 88 CCA 
212—14A. C.J p 682 note 96 


27. Vaux v Vaux, 172 A. 68, 115 N. 
JEq 6586. 


28. In re Sunflower State Refining 
Co, (DC Kan.) 188 F. 884—14A CGC. 
J. p 682 note 98. 


29. Passaic Nat. Bank & Trust Co. 
v. Owens, 162 A. 879, 111 NJ Eq. 
486. 

30. Sloan v. Thomas Mfg. Co., 79 N. 
W. 728, 658 Neb. 718—Rogers v. 
Heads Iron Fdy., 70 NW. 527, 51 
Neb. 39, 37 LRA 429. 


31. Tollerton, etc, Co v. Skelton, 92 
N.W. 651, 118 Iowa 648, 96 AmSR. 
408—Geiershofer v. Nupuf, 76 N. 
W. 746, 106 Iowa 374—Haydock v. 
Patton, 60 NW. 588, 93 Iowa 247— 
6 CJ. p 290 note 5bL 
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premises discharged of the mortgage, does not apply 
to a discharge of a mortgage by mutual mistake of 
the parties.32 

Attachment of rents. A creditor who attaches 
rents due on realty before the commencement pro- 
ceedings to foreclose a morigage of such realty ac- 
quires a lien on such rents superior to the licn of ihe 
mortgage.*8 So the clam of the attaching credi- 
tor 1s superior as to rents under a lease executed 
by the mortgagor after execution of the mortgage 
when the attachment 1s levied before the mortgagee 
has asserted his right to claim the rents.%4 


An atiachmeni levied on crops by a landlord as 
an aid to the enforcement of his lien for rent, re- 
lates back, as enforcing the landlord’s lien to the 
time when such lien accrued, so that where the land- 
lord's lien 1s a charge upon the crop for the payment 
of the rent and accrues as soon as there is any crop 
upon which it may attach, such attachment 1s prior 
to a mortgage executed subsequently to the execu- 
tion of the lease and before the attachment was 
Jevied.85 


Abandoned attachment len. An inchoate lien ob- 
tained by attachment not followed up and perfected 
by a judgment or decree in that action, but abandon- 
ed, 1s of no validity as against a subsequent mort- 


gage.76 
(7) Receiverships 


The hen of an attachment is prior, as against a 
receiver subsequently appointed, to the extent of the 
property attached. 

As has been heretofore stated (see supra § 267), 
the appointment of a receiver does not, in the ab- 
sence of statute so providing, divest liens acquired 
ly attachment, but a creditor attaching the debtor’s 
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property before the appoiniment of a receiver ac- 
quires a lien thereon, which when perfected by final 
judgment, entitles him to a preference over other 
less diligent creditors 8? However, the fact that be- 
fore the appointment of a receiver, one levies an 
attachment on certain property or funds does not 
give him a preference enforceable generally against 
the rece:ver,38 but only a preference to the extent 
of the property or funds attached ,®9 and an appli- 
cation therefore to have the judgment paid by the 
receiver should, in the absence of any showing that 
such funds were themselves sufficient for the purpose, 
be denied 40 


Receivers’ certificates of a private corporation are 
ordinarily inferior to the lien of a prior attach- 
ment.42 


(8) Wages 


An employee's lien for wages earned has priority over 
an attachment Ilen. 

An employee’s statutory lien for wages ordinarily 
is by the statute creating 1t given priority over an 
attachmeni,£* even though levied prior to the com- 
mencement of the employce’s suit.48 However, un- 
der some statutes, the priority 1n such case 1s limited 
to the value of the work and labor performed prior 
to the levy of the attachment. 


A seaman’s len for wages on freight and cargo 
has becn held superior to the title of attachmg cred- 
itors 45 


(9) Widow’s Allowance 


Ordinarily the widow’s allowance Is prior to a lien 
by attachment. 


The widow’s allowance usually takes precedence of 


32. Willams v. Libby, 105 A. 855,/cal and mental health—Wilbams v.| N ¥Y—Glines v Supreme Sitting O L 


118 Me 80 


Mistake as to title 

Where land that had been attached 
was sold without knowledge of the 
attachment, and the purchaser dis- 
charged a mortgage thereon because 
of mistake of fact as to title, the at- 
teching creditor could not thereaftez 
levy on the attached premises and 
hold the proceeds of a forced sale as 
against the purchaser, to a greater 
extent than the value of the equity 
of redemption —Williams vy. Labby, 
105 A 855, 118 Me. 80. 


Vahd excuse for mistake 

Where real property was aitached, 
but no service was made on the own- 
er, Who subsequently sold the prop- 
erty to a third person without knowl-/| $9. 
edge of the attachment, such third 
person was not guilty of laches in 
failing to examine the recoids, it 
appearing that he was in poor phyai- 


Mise. 692. 


Iowa 51 


Iowa 51. 


Libby, 105 A 855, 118 Me 80 
ton v Goodell, 236 NYS. 549, 134 


34 General Tire Company v. Tenn1s, 
21 Pa Dist. & Co 85 


35. Adams vy. Hobbs, 37 Ark. L 
36. Arkansas Bank, etc, Co v. State 
Bank, 266 SW 977, 166 Ark. 588 


87. In re Bryce Cash Store, 124 So | a2. Security Bank v National Mut 
544, 12 LaApp 365. 


38. Iowa—Smith v. 
Nursery, etc, Co, 79 NW 457, 109 


Mass —Kittredge v. Osgood, 37 NE 
869, 161 Mass 8&4. 


H,21 NYS 736 


dy Belting Co, 11 Ohio Cir Ct 618, 
5 Ohio CirDec 286. 

53 CJ p 261 note 44 

40. Ghnes v Supreme Sitting O. L 
H, 21 NYS 736 

41. Cowden v Wild Goose Min, etc, 
Co, (Alaska) 199 F. 661, 118 CC. 
A. 35—58 CJ p 193 note 75. 


Assur Ass'n, 128 So 314, 13 La. 
g App 380, denying rebear:ing 136 
one a | So 591, 18 LaApp 302-8 CJ p 
389 note 34—89 CJ. p 881 note 69. 


N.¥—Glines v. Supreme Sitting O./ 43 Ruston v. Perry Lumber Co, 
I H, 21 NY.S. 786 


Iowa—Smith v 
Nursery, etc, Co, 79 N.W 4657, 109 


58 SW. 268, 104 Tenn. 6388. 
Sioux City|#* Kimball v Sundsirom, etc, Co, 
92 SH 787, 80 W.Va. 6232. 
45. Poland v The Spartan, (DG 
Me) 19 3 Cas.No.11,246, 1 Ware 
130. 
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all liens by attachment.46 This has been held to be 
true even with respect to property upon which a levy 
has been made,*? but there 1s authority which holds 
that the attachment 1s entitled to priority with re- 


spect to property levied on £8 


§ 273. —— Sale, Conveyances, and Assign- 


ments 


Subject to the effect of ragistration statutes, a sale, 
conveyance, assignment, or other transfer its superior 
or inferior to the lien of an attachment according as to 


which was first executed or levied. 


46. Tetslof vy May, 154 NW 906, 
173 Iowa 617—Tetzloff y May, 131 
NW 647, 151 Iowa 441, Ann Cas 
19184 841. 


47. Tetzloff v. May, 181 NW. 647, 
161 Towa 441, Ann Cas 1913A 311. 


48. Blake v Durrell, 45 SW. 883, 
108 Ky. 600, 20 Ky.L. 270. 


Beason for rule 

“The attachment hen upon the 
husband's property can no more be 
disturbed by his death than it could 
be by his marriage f1d establish- 
ment as a housekeeper, had he been 
single at the date of the levy. The 
status of the henholder cannot be 
changed by the death of the debtor’ 
-—Blake v. Durrell, 45 SW. 883, 103 
Ky. 600, 20 Ky L. 270. 


49. Ala—Singer v Alexander City 
Bank, 188 So. 268, 228 Ala 677 
Ark —Farmerville State Bank sv. 

Harmon, 75 SW (2d) 1010 

Fla —Lewis v. Stephens, 96 So. 296, 
85 Ma. 437. 

Idaho—Gem State Lumber Co. v. 
Galion Irrigated Land Co, 41 P 
(24) 620. 

Iowa —Nelaon v Lindsey, 142 NW 
8, 179 Towa 862. 

Ky —Webster v Industrial Accept- 
ance Corporation, 28 SW (2d) 959, 
284 Ey. 618—Illinois Surety Co. v 
Mitchell, 197 SW. 844, 177 Ky. 367, 
LRAi1918A 981—Helm v. Sapp, 44 
S.W 107,19 KyL 1614. 

Md —Hohman v. Orem, 182 A 587— 
Pen Mar Co. v. Ashman, 136 A 640, 
162 Md 278—McDowell, Pyle & Co 
v. Hopfield, 128 A 7423, 148 Md 84 

N.J —Becker v. Lehigh Valley R Co, 
166 A. 888, 118 NJHq 1385 

N'Y —Hidison wDBlectric Illuminating 
Co. of Brooklyn v. People’s Nat 
Bank of Lebanon, 116 NBD 3869, 221 
NY. 1, LR.A1917F 1128, reversing 
Bdison Dlectric Illuminating Co. of 
Brooklyn v. Horace © Frck Co., 
144 N.Y.S. 1114, 160 App Div 908 

Ohio—Warren Guarantee Title & 
Mortgage Co. v. Williams, 161 NB. 
5651, 37 Ohio App. 505 

Fa—Auto Building & Loan Ass'n v. 
Hall, 177 A. 681, 117 Pa Super. 104 
—South Hills Trust Co. v. Baker, 
83 Pa Super. 243. 
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Since, as has 


§ 273 
been stated in § 71, only the in- 


terest of the attachment debtor is subject to attach- 
ment, and, as has been noted in § 272, the attach- 
ing creditor reaches only the interest which the 


debtor had at the time, 1t follows that a sale, con- 
veyance, assignment, or other transfer by the debtor 


before the levy of the attachment takes priority over 


1t,49 although the assignment or other transfer be 
equitable,50 if the transfer or assignment be in fact 


valid and operative 51 On the other hand, the at- 
tachment takes priority over any subsequent sale, 


conveyance, or transfer by the dcbtor,5? if the at- 


Tenn—Moran v. Adkerson, 79 SW 
(2d) 44 

5 CJ p 972 note 79, p 978 note 81, p 
974 note §&7—6 CJ. p 286 note 18 
[o], p 292 note 65 


Abandonment 

Where a debtor who was purchas- 
ing realty under an installment con- 
tiact abandoned it before his credi- 
tor attached, his creditor obtained 
no hen thereby —lV. F Miller Co. v. 
Gruassi1, 98 A 90, 90 Conn. 5656. 


Frartial as 

(1) Debtors partial assignment 
before laying of attachment has 
priority —Pen Mar Co. v. Ashman, 
136 A. 640, 152 Md 273 


(2) Although assignments were 
partial and not accepted, yet, in 
equity, the attaching creditors ob- 
tained priority over the assignee only 
to part of the fund not assigned — 
Davis v. Claxton, 268 P. 787, 83 Mont. 
574. 


(3) However, in jurisdictions 
where partial assignments without 
the consent of the debtor are declar- 
ed void (see Assignments §§ 38-40), 
subsequent attaching creditors obtain 
priority over such assignees —K1dd00 
v Ames, 73 MoApp 667—Missouri 
Pac R. Co. v. Wright, 38 Mo.App 
141. 


Bight to question validity 

In an action on a draft by the as- 
signee thereof an attaching creditor 
of the assignor, whose assignment 
was made after assignment of the 
draft, has not the status entitling 
her, by interpleader in the action on 
the draft, to attack the assignment. 
—Vyne v Mosson, 156 N.Y S. 274, 92 
Mise. 447. 


50. Del—Wilmington Morris Plan 
Bank v Longacre, 180 A 642— 
Royal Ins Co v Simon, 174 A. 444 

Ky —Illinois Surety Co v. Mitchell, 
197 SW 844, 177 Ky. 867, LRA. 
1918A 9381 

Md —Pen Mar Co v. Ashman, 186 A. 
640, 152 Md 273 

6 CJ. p 292 note 65 [e], [Jj], [p]. 


Gl. Del—wWilmington Morris Plan 
Bank v. Longacre, (Super.) 180 A. 
643 

Tenn—De Soto Hardwood Flooring 
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Co v. Old Dominion Table & 
Cabinet Works, 48 S.W (2d) 1069, 
168 Tenn 532 

5 CJ p 973 note 80. 


B28. Conn—Butchers’ Ice & Supply 
Co v. Bascom, 146 A 843, 109 
Conn 4838. i» 

Ixy —Hurst v Hurst, 
1076, 224 Ky. 249 

NH—Jacques v Manchester Coal & 
Ice Co, 95 A 952, 78 NH 33 

Tex—Covert v. Calvert, (Civ App ) 
287 S.W. 117. 

6 CJ. p 298 note 66. 


Abandonment 

Where attachment precedes aban- 
donment of realty by a debtor who 
was purchasing under installment 
eontract, the creditor’s rights, ac- 
quired under its attachment, can not 
be disposed of by the abandonment. 
—W. F. Miller Co rv. Gruss, 98 A. 
90, 90 Conn 56565. 


Deed to be delivered on compliance 
with terms 

(1) Property conveyed by deed 
mailed to bank with directions to de- 
liver 1t on payment of the purchase 
price is subject to the len of an at- 
tachment delivered to the sheriff, 
after filing of lis pendens notice, be- 
fore the bank's receipt and delivery 
of the deed.—Parker v. Curll, 126 N. 
E 858, 78 Ind App. 178. 


(2) Where deed was not in escrow 
but was merely held by bank to be 
delivered on complance with the 
vendor’s terms, the lien of attach- 
ment writ duly levied and recorded 
before the deed was delivered by the 
bank 18 superior to any right acquir- 
ed by the grantee—Covert v. Cal- 
vert, (TexCiv.App) 287 SW. 117%. 


Hight to contest validity 

A subsequent len claimant cannot 
take advantage of mere irregularities 
in @ levy of an attachment not ob- 
jected to by defendant and founded 
upon a bona fide claim, except where 
the attachment lien itself is assajled 
for actual fraud in its creation— 
Title Ins. & Trust Co v California 
Development Co, 152 P. 642, 171 Cal 
178 


Transfer subject to attachment 
(1) Grantee, who agreed in deed 


5 SW (2d) 
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tachment is valid53 and has not been abandoned54 
the debtor, however, retaining, until a sale on exe- 
cution, full power to dispose of the property attach- 
ed subject to the attachment.55 

Lien of unpaid seller. Unless the seller agrees that 
the purchaser may encumber the property,5§ or stat- 
utory provisions prevent, the lien of an unpaid sell- 
er of personalty,57 or the smplied lien of a vendor 
of realty58 1s superior to the lien of an attaching 
creditor of the purchaser; as 1s also the reserved 
lien of a vendor of realty, although an assignment 
of the lien was unrecorded and it had been errone- 
ously released of record 59 Moreover the right of a 
third person who advanced the purchase money for 
the purchase of personalty with the agreement that 
he should hold the title thereto unt he was repaid,®° 
and the lien of a third person advancing the purchase 
money for the purchase of realty,61 is superior to 
that of an attachment creditor of the purchaser. 
The holder of a vendor’s lien does not subordinate 
it to the lien of a subsequent attachment by subse- 
quently to the levy of attachment taking a convey- 
ance of the land 6 Where, after an attachment has 
been levied on his interest, the vendee surrenders pos- 
session to the vendor on being released from the 
payment of the purchase money notes, the attaching 
creditor is seized of no greater estate than was own- 
ed by the vendee and by his purchase under the at- 
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tachment with full notice of the vendor’s rights ac- 
quires only the right to redeem against the vendor’s 
lien on paying the agreed price.68 A sale by a trus- 
tee under a deed of trust securing the purchase mon- 
ey will not be invalidated by an attachment made 
just before the sale and without any notice to the 
trustee.64 


Condiitonal sale of personalty. Except as the 
rule is changed by statutes requiring contracts of 
conditional sale of personalty to be recorded (see 
infra § 276), an atiaching creditor of a condi- 
tional vendee of personalty will be postponed to the 
rights of the vendor of the personalty attached,®5 
although there is some contrary authority,®6 and 
after complete rescission of such a sale an attach- 
ment against the vendee is not effective against 
the vendor.6* If at the time the attachment 1s 
made the conditional vendor has the right to re- 
take the property because of a default by the 
vendee in the terms of the contract, the rights of 
the attaching creditor are subservient thereto ,°8 
but where the conditional vendee is not in default, 
a creditor of the vendee by attachment acquires a 
lien superior to the vendor’s right to retake the 
property and which entitles him to succeed to the 
rights of the vendee in the property, subordinate, 
of course, to the vendor’s claim.59 


Contract to convey. It has been held that the 


by which he took title to take sub- 

ject to attachment, and to pay the 

judgment, may not assert as against 
the creditor that the attachment was 

invalid —Meister v. Gale, 189 A. 700, 

107 Conn 52 
(2) That deed expressly conveying 

gwubject to attachment, erroneously 

stated amount of attachment, did not 
affect the grantee’s rights as against 
the attaching creditor, where the at- 
tachment referred to was obvious — 

Meister v. Gale, supra 

53S. Foyal Ins Co. v. Simon, (Del 
Ch) 174 A. 444. 

& Allen v. Selman, (Tox Civ App ) 
10 SW (2d) 173 

56. Ariz—J H. Mulrein Plumbing 
Supply Co v. Walsh, 222 P. 1046, 
26 Ariz 152. 

Me —MecInnes v McKay, 141 A 699, 
127 Me. 110, affirmed McKay v. Mc- 
Innes, 49 SCt. 344, 279 US. 820, 
73 L. Bd. 976. 
if attachment extinguished sale be- 

comes absolute—J. H Mulrein 

Plumbing Supply Co v. Walsh, 223 

P 1046, 26 Amz 1526 CJ. p 293 

note 66 [k]. 

56. Panhandle Tel, etc, Co v. Kel- 
logg Switchboard, etc, Co, 132 8. 
W. 968, 62 Tex.Civ App. 402 

S7. Ky —Northern Bank v. Decke- 
bach, 88 Ky 154. 


N Y.—Tuthill v. Skidmore, 26 NE 
348, 124 NY. 148. 


Vt—wWard v. Camp, 32 A. 286, 67 Vi. 
461 

533. Ark—Ponder v. Gibson-Homans 
Co, 266 SW. 682, 166 Ark 591 

Ky—City Nat Bank of Cairo, IIL v. 
Anderson, 225 SW. 861, 189 Ky 
487. 

66 CJ p 1248 note 89. 

569. Shear Co v. Currie, (CCA Tex) 
295 F. 841. 


60. Glass v. Cundiff’ & Longest, 181 
SW. 638, 167 Ky. 760. 


Prior oreditors not bons fide purchas- 
ers 
Prior creditors of defendant, at- 
taching after his purchase of pow- 
der, the price of which was advanced 
by the intervener, who retained a 
lien therefor, were held not bona fide 
purchasers as to the intervener, s0 
that his lien was prior to theirs — 
Glass v. Cundiff & Longest, 181 S.W. 
638, 187 Ky. 760 
61. Young v. Walsh, 3 NH 512, 115 
Til 264. 
62. Lorens v. Mingus State Bank, 
(Tex Civ App.) 60 SW (2d) 462. 


Foreclosure of attachment lien 

(1) Status as lenholder of holder 
of senior lien, taking conveyance of 
land subsequent to attachment, 1s not 
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affected by foreclosure of the at- 
tachment lLen—2Lorens v. Mingus 
State Bank, (TexCivApp) 60 SW 
(2d) 462 
(2) Holder of senior len unaffect- 
ed by a foreclosure suit of the at- 
tachment lien, to which be was not a 
party, can not enjoin a foreclosure 
gale decreed in favor of the attach- 
ment lhenholders, m the absence of 
allegations showing a right to some 
gspocial equitable rellief—Lorens v. 
Mingus State Bank, supra. 
63. Hanna v. Davis, 20 S.W. 686, 
112 Mo. 599 
64. Piichard Bros v. Causey, 123 8. 
W (2d) 711, 158 Tenn 53. 
Statute invalidating transfer or sale 
inapplicable 
Code, invaldating transfers or 
sales of property mentioned in the 
attachment bill after filmg of bill, 
1s limited to sales or transfers by 
the debtor—Prichard Eros vy. Cau- 
sey, 13 SW (2d) 711, 158 Tenn 58. 
65. Thornton v. Cook, 12 So 403, 97 
Ala. 680—6 CJ p 288 note 25 
66. Sullivan Machinery Co. v. Grif- 
fith, 94 Pa Super. 207. 
67. Steen v. Harris, 8 8.B. 206, 81 
Ga 68L 
es. Starr v. Govatos, 130 A. 392, 3 
W.W Harr (Del) 66 


60. Arter v. Jacobs, 234 N.Y.S. 357, 
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levy of an attachment on land subsequently to the 
execution of a contract to convey the same cannot 
defeat a bill for specific performance by the ven- 
dee,?° but a deed executed pursuant to a verbal 
contract Of sale under which the purchaser had 
not taken possession does not relate back to the 
verbal contract so as to defeat a lien created by 
an intermediate attachment.?1 


An unrecorded conveyance of real estate will 
prevail over a subsequent attachment thereof un- 
der process directed against the vendor,?2 unless, 
as will be seen in § 276, a different rule is es- 
tablished by a statute in reference to the record- 
ing of such instruments. However, this applies 
only to claims under the attachment as such, and 
the conveyance must, in order to protect the vendee, 
be recorded before the property is sold under ex- 
ecution on the judgment in the attachment sutt,78 
failing in which a bona fide purchaser at the ex- 
ecution sale will acqure good title to the prop- 
erty,’4 provided his deed 1s recorded before the 
former deed.75 


§ 274. —— Property Fraudulently Obtained 
by Debtor 
The lien of an attaching creditor of a fraudulent 


grantee is subject to the rights of the defrauded grantor 
and those holding under him. 


Where property has been purchased on fraud- 
ulent representations, a creditor of the purchaser 
attaching 1t acquires only the rights which the pur- 
chaser himself has, and the defrauded vendor can 
enforce his right to have the sale set aside against 
the attaching creditor as well as against the fraud- 
ulent vendee 76 So also creditors of a grantee who 
attached real property conveyed to him in fraud of 
the grantor’s creditors have been held to obtain 
no right in the same against subsequent mortgagees 
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of the grantor to whom the property had been 
reconveyed,?7 


§ 275. —— Property Fraudulently Conveyed 
by Debtor 
A fraudulent transfer or encumbrance of property 
will not defeat or postpone the lien of a subsequent at- 
tachment, 

Where a debtor has sold, conveyed, transferred, 
or encumbered his property with a fraudulent in- 
tent, which the transferee or party to whom the 
encumbrance 1s given, shared or has been cognizant 
of, the transaction cannot defeat or postpone the 
lien of a subsequent attachment.?8 Accordingly, it 
is generally held that where a sale of personalty 
is not followed by a change of possession the lien 
of an attachment 1s superior to the claim of the 
vendee.79 


§ 276. —— Effect of Statutory Require- 
ments as to Recording of Transfers 
or Encumbrances 


a. In respect of personal property 
b. In respect of real property 


a. In Respect of Personal Property 


(1) In general 
(2) Effect of notice 


(1) In General 


The lien of a subsequent attachment takes precedence 
over an unrecorded chattel mortgage or conditional sale 
of personality where the validity of the latter as against 
third persons depends on their registration. 

Where the statutes require that mortgages or 
conditional sales of personalty must be recorded in 
order to be valid against creditors and purchasers 
for value, an attaching creditor may, in default of 
such record, acquire a greater right in the property 
covered by such an instrument than his debtor had 


226 App Div 348—6@ CJ p 288 note 
25 [a]. 


yO. Horton v Hubbard, 47 N.W. 116, 
88 Mich. 1238. 


71. Voorheis v. Hiting, 22 SW. 80, 
15 Ky.L. 161. 


72. Cal—Finnie v. Smith, 257 P 
866, 838 CalApp. 707—Bank of 
South San Francisco v. Pike, 200 
P. 752, 58 CalApp 524—Commer- 
cia: Nat Bank of Los Angeles v. 
Roberts, 194 P. 751, 49 CaLApp 
764 

Ga—Smith v. Worley, 78 SE. 428, 10 
Ga App 280 

Minn —Greenleaf v. Hdes, 2 Minn. 
286 

Mont —Short v. Karnop, 275 P. 278, 
84 Mont. 276. 


N J—Vail v Diamond, 122 A. 6238, 95 } Mo—Chandler v. Bailey, 1 SW 745, 


N.J Eq 97 
6CJ p 298 note 67 


89 Mo 641—Adams v. Buchanan, 
49 Mo. 64, 


A deed executed and delivered, al- 
though not recorded, passes ttle 
against a subsequent attachment or 


144, 88 Neb 488, 181 Am.SR 649 
—Naudain v Fullenwider, 100 N. 
‘W. 296, 72 Neb 221. 


creditor of the grantor —Commercial 
Nat. Bank of Los Angeles v. Rob- 
erts, 194 P 751, 49 CalApp 764. 


73. Mo—Sappington v Oeschli, 49 
204 

Neb.—Harral v Gray, 4 N.W. 1040, 
10 Neb 186. 


74 Mich —Columbia 
cobs, 10 Mich 849, 81 Am.D. 792. 
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—§ C.J p 294 note 73. 


77. Weastervelt v. Hagge, 85 NW. 
852, 61 Neb. 647, 54 LRA. 883. 


7a. Cal—Bank of South San Fran- 
cisco v. Pike, 200 P. 752, 58 Cal 
App. 524. 

Mont —Piersky v. Hocking, 292 P. 
725, 88 Mont. 358 

6 CJ. p 294 note 75 


Bank v Ja-|79 Cohen v. Schneider, 40 A. 455, 


70 Conn. 506—6 C.J. p 295 note 76, 
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and become entitled to priority over claims based 
on such instrument.8® This is true, where the 
recording statute makes no exception in such case, 
although the morigagee has exercised reasonable 
care in securing the record of his mortgage.®! Fur- 
thermore, 1f the statute requires immediate delivery 
of possession or immediate recording of the mort- 
gage, a noncompliance therewith will postpone the 
mortgage to an attachment for a debt contracted 
prior to the recordation thereof, even though the 
instrument is finally recorded before the attach- 
ment issues;82 and an attachment levy on per- 
sonalty, left in the unrestricted possession of the 
attachment debtor, gives the attaching creditor no 
protection as against a subsequent innocent pur- 
chaser.88 However, a statute declaring that the 
failure to record a conditional sales contract ren- 
ders such sale absolute except as between the 
vendor and vendee cannot be invoked to aid an 
attachment by a creditor of a party other than 
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recorded is by reason of its insufficient description 
of the property not constructive notice the attach- 
ment lien is superior.®5 


(2) Effect of Notice 


The authorities are not in accord on whether an at- 
taching creditor's knowledge of a prior chattel mortgage 
on, or conditional sale of, the attached property will de- 
prive him of his priority. 

Actual notice on the part of the attaching credi- 
tor of an unrecorded mortgage or conditional sale 
of personalty has been held insufficient to deprive 
him of the priority to which he was entitled by 
reason of the failure to record the instrument ,°6 
but there is also authority for the contrary view,8? 
and where a chattel mortgage was wrongly 1in- 
dexed, a subsequent attachment creditor with ac- 
tual notice has been held bound thereby.88 


b. In Respect of Real Property 


the conditional vendee &4 


Insufficient notice. Where the instrument though 


80. Ala.—Cornelius Lumber Co v 
Lawhorn-Smith & Co., 105 So 718, 
21 Ala App 118, certiorari dismiss- 
ed Ex parte Cornelius Lumber Co., 
105 So 714, 218 Ala 653 

Cal—Loosemore v. Baker, 166 P 26, 
176 Cal 420—Fassett v Wise, 47 P 
47, 1096, 115 Cal. 36, 36 LRA 605 
—RFoamer v. Freeman, 24 P. 169, 84 
Cal 664. 

Conn—C I T Corporation v. Cohen, 
167 A. 102, 117 Conn 159 

Ga—W 8S. Bradley & Co v. Cochran, 
108 SB 624, 27 GaApp 463. 

La—-—Williams v. Muller, (App) 160 
So. 165 

Mo —wWalker v. Hatfield, (App) 17 8 
W.(2d) 357. 

6CJ p 295 note 77. 

Assignment as sccurity 
Where the producer, having con- 

tract with the company financing 

crop of hops, assigned the contract 
while executory to the assignee as 
security for the loan, without record- 
ing the assignment, and the creditor 
of producer, although with knowl- 
edge of the asaignment, while the 
contract was yet executory, levied 
on the hops, the rights of the at- 
taching creditor were superior to 

those of the asgsignee—Lioyd L 

Hughes, Inc., v. Widders, (Wash.) 60 

P.(2d) 248. 


Purohase money lien 

An unrecorded purchase-money 
jren on an automobile us invalid as 
sgainst a subsequent creditor acquir- 
ing an attachment lhen—Jewell v. 
Cecil, 198 SW. 199, 177 Ky. 833. 


Zigquidated claim 

A person having a claim against 
the purchaser of an automobile for 
unliquidated damages is a creditor, 


(1) In general 


within Ky St § 496, and his attach- 
ment len acquired without notice 1s 
supocrior to an unrecorded purchase- 
money lien —Jewell vy Cecil, 198 5 W. 
199, 177 Ky 823 


Bemoval of property 

Where chattels were moved to an- 
other county after the execution of 
@® mortgage thereon and before such 
mortgage had been recorded and an 
attachment was levied thereon after 
the mortgage had been recorded in 
the original county but before it had 
been recorded in the county to which 
the chattels had been removed, the 
lien of the attachment was superior 
to the lien of the mortgage —Fassett 
v Wise, 47 P. 47, 1095, 115 Cal. 316, 
86 LRA 606. 


81. Kendall v Hastings, 125 A. 484, 
81 NH 280. 


$2. Murray v. Zeller, 
261. 


83%. McPartin v. Clarkson, 215 NW. 
838, 240 Mach 390. 


8 C L T Corporation v. Cohen, 
167 A. 102, 117 Conn, 159. 


85. Young v. Hill, 86 SW (2d) 867, 
260 Ky 3897. 


86. Hart County Deposit Bank v. 
Hatfield, 38 SW (2d) 660, 236 Ky 
725—6 CJ. p 297 note 79. 


87. Lee County Savings Bank v. 
Snodgrass Bros, 166 NW. 680, 182 
Towa 1387—6 CJ. p 297 note 80. 


Defective mortgage known before at. 
tachment cured 
Where recorded chattel mortgage 
did not impart constructive notice 
because of an insufficient descrip- 
tion of the property covered thereby, 
an attaching creditor who obtaimed 
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(NJ) 59 A. 


(2) Effect of notice 


actual notice of such mortgage be- 
fore filing an amended affidavit cur- 
ing @ fatal defect in the original af- 
fidavit was subordinate io the hen of 
the chattel morigage—Hart County 
Deposit Bank v Hatfield, 88 SW. 
(2a) 660, 236 Ky 725 


Duty to ascertaan truth 

Where the levying officer and cred- 
itor are told that there 1s a lien su- 
perior to the attachment levy to be 
made, it 1s the duty of the levying 
officer or creditor to make effort 
within reason to ascertain the truth. 
-— Jee County Sav. Bank v Snodgrass 
Bros, 166 NW 680, 183 Iowa 1387— 
6 CJ. p 297 note 80 [c]. 


Motice given in confidence 

Where the attaching creditor has 
full knowledge of the nghts of the 
mortgagee, but proceeds by stealth 
and at an unusual hour to get his 
attachment levied before the mort- 
gage can be placed on the record, he 
will take no advantage from his act. 
-—Temple v. Hooker, 6 Vt 240. 


Reservation of title 

In an action to determine priority 
of hens between a conditional sale 
vendo1 of personal property, under a 
contract reserving title in vendor un- 
til the property is paid for, and an 
attaching creditor who had actual 
notice of the vendor’s reservation of 
title contract, prior to the levying 
of the attachment, the vendor 1s en- 
titled to a first and prior lien on the 
property involved, and such lien may 
be established in an equitable pro- 
ceeding —Security Nat Bank of Ok- 
lahoma City v. Truscon Steel Co., 218 
P 665, 92 Ok! 81, 


S& EKern v. Wilson, 48 NW. 919, 
82 Iowa 407. 


7 C.J8. 
(1) In General 


Under the statutes in several Jurisdictions an attach- 
Ing creditor without notice of a prior unrecorded deed to, 
encumbrance on, or right in, the attached realty Is en- 
titled to priority; and a grantee or person holding an 
encumbrance or right in realty is likewise entitled to 
priority over an unrecorded attachment where their reg- 
istration Is required. 

The phraseology of some statutes regarding the 
registration of titles to real estate places an at- 
taching creditor on a par with a purchaser, and 
under such statutes a creditor levying his attach- 
ment without notice of a prior unrecorded deed 
is entitled to priority over the grantee under the 
unrecorded deed 8? The same rule has been ap- 
plied to an unrecorded lease,®9 mortgage.91 out- 
standing equity,9? partition,9® or title bond 94 On 
the other hand, the lien of a mortgage recorded 
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prior to the time the attachment was made is su- 
perior to the lien of the attachment.°5 In some 
jurisdictions a deed recorded within a reasonable 
time after delivery prevails over the lien of an 
attachment made after the delivery of the deed, 
but prior to the recording of it ,96 and under some 
statutes 1f a deed®? or mortgage,98 executed be- 
fore an attachment is made on the realty deeded 
or mortgaged, but not recorded until afterward, 
is recorded before judgment is obtained under the 
attachment, such deed or mortgage is good as 
against the attaching creditor or a purchaser at 
execution sale under the attachment Also, it is 
held in some jurisdictions that instruments con- 
veying equitable titles, although entitled to be re- 
corded, need not be, in order to protect such title 
against attaching creditors.°® An agreement con- 


68. US—Shear Co v Currie, (CC 
A Tex) 295 F 841. 

Conn —Newtown Savings Bank v 
Lawrence, 41 A. 1054, 42 A. 225, 71 
Conn 868. 

Ky —Peck v Trail, 66 SW (2d) 88, 
251 Ky 877 

Me—U § Plywood Co. v. Verrill, 
164 A 200, 181 Me 469 

Mass —EHillside Co-op Bank v Cava- 
naugh, 122 NE 187, 282 Mass 157 

N.H—Sanborn, McDuffee Co. v. 
Keefe, 187 A. 97 

ND—Crosson v Kartowitz, 175 N. 
W. 868, 48 ND 466 

Tex —Parks v. West, (Civ App) 274 
S.W. 164 

6CJ. p 297 note 82. 


Wotation for registration sufficient 
The notation of a deed for regis- 
tration as required by the Tennessee 
statute, 1n order to give such deed 
effect as against the creditors of the 
vendor from the date of such noting, 
is sufficient where the date of the 
receipt thereof 1s indicated in the 
register’s note book by ditto marks 
referring to words and figures in the 
preceding line, so that where a deed, 
although noted for registration about 
sixteen months before an attachment 
was levied on the land as the prop- 
erty of the vendor, was not actually 
registered until eleven days after 
such levy, such notation was valid 
in the absence of proof that the deed 
was not in the registers office dur- 
ing the time from its notation until 
after it was registered.—Hughes v. 
Powers, 42 SW.1, 99 Tenn. 480. 


mere 

Where the registration of a deed 
is ineffectual because a judge of the 
court before whose clerk the ac- 
knowledgment was made did not cer- 
tify to the official character of such 
clerk, as required by statute, a re~ 
registration, with the omitted certi- 
ficate, takes effect, as to the gran- 
tor’s creditors, from the date the 


amended deed is noted for registra- 
tion, and does not relate back to the 
noting and registration of the defec- 
tive deed —Citizens’ Bank v. McCar- 
ty, 42 SW. 4,99 Tenn 469 


Zn absence of recorded deed to 
debtor, the attaching creditor is not 
entitled to the benefits of the regis- 
tration atatute—Parks v West, 
(TexCivApp) 274 S.W. 164—6 C.J. 
Pp 297 note 82 [n]. 


Defective deed 

A purchaser of realty at a judi- 
cial sale under attachment proceed- 
ings, without notice of an unrecord- 
ed defective deed to the realty, exe- 
cuted prior to the attachment by the 
debtor, whose deed also was not of 
record, takes a good title as against 
the grantee of the debtor —Paine V. 
Mooreland, 15 Ohio 485, 456 Am D. 585. 


Early rule 

Under an early statute which re- 
quired deeds to be recorded within a 
stated period from the time of their 
execution, an attachment made sub~ 
sequent to the execution of a deed to 
the realty but prior to the time it 
was recorded has a preference over 
such deed where it was not recorded 
within the time prescribed by law — 
Parker v. Miller, 9 Ohio 108 


90. Bank of Coushatta v. Williams, 
121 So 646, 10 La App 571—6 C. 
J p 298 note 84 


81. Wright v. Franklin Bank, 51 N 
E 876, 59 Ohio St 80—6€ CJ p 
297 note 82 [h]—41 CJ. p 5765 
note 2. 


Attachment on equitable Interest 

An attachment levied upon an 
equitable interest in real estate hag 
preference over an unrecorded mort- 
gage on such interest—Wright v. 
Franklin Bank, 51 N.H. 876, 59 Ohio 
St. 80 

Mortgage defectively recorded is 
inferior to a subsequent attachment 
regularly issued—Claflin v,. South 
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Carolina R Co, (CCSC.) 8 KB 118, 
4 Hughes 132, 


Where the purchaser of the equity 
of redemption paid the mortgage 
debt, but neglected to cause his deed 
from the mortgagor to be recorded 
until after a creditor of the mortge- 
gor had attached the equity of re- 
demption, he was held to have an 
equitable len upcn the premises for 
the amount of the mortgage—Slo- 
cum v. Catlin, 22 Vt. 137. 


92. Tenn-—Morrell  v. 
Baxt 176. 

W Va—Houston v. McCluney, 8 W. 
Va. 185 


93. McMechan y. 
(Mass ) 5387 


94. Catlin v. Bennatt, 47 Tex. 165. 


985. Cal—Beamer v Freeman, 24 P. 
169, 84 Cal 554 

Iowa —Tama City First Nat Bank v. 
Hayziett 40 Iowa 659. 

41 CJ p 522 note 64 


Deed intended as stcurity 
A sale of lands, absolute on its 
face, but intended as security for 
money advanced, when duly record- 
ed, will rank subsequent attachments 
thereon to the extent of the balance 
due by the vendee to the vendor— 
Rice-Stix Dry Goods Co. v. Saunders, 
54 So 479, 128 La. 82, folowing Da- 
vis v Kendall, 24 So 264, 560 La Ann. 
1121 
86. Apstein v. Sprow, 99 A. 1045, 91 
Conn 431, 
97. Commonwealth vy. Gibson, 13 Ky. 
Op 44. 
96. Campion v. Kille, 14 NJ Hq 229. 
90. Johnson v. Darr, 272 S.W. 1098, 
114 Tex 616, affirming Darr yv. 
Johnson, (Civ App) 257 SW. 682. 
Declaration of trust.-—Johnson v. 
Darr, 272 SW. 1098, 114 Tex. 516, 
affirming Darr v. Johnson, (Civ.App ) 
267 SW. 682. 


Cawood, 8 


Grifing, 9 Pick 
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stituting one an equitable mortgagee of land gives 
him a lien superior to that of a subsequent at- 
taching creditor, although the mortgage is not 
made or recorded until after the attachment;! and 
where an equitable mortgage is not in legal form 
as a mortgage and so is not subject to the regis- 
tration laws, it is not essential that it be recorded 
in order to have priority over a subsequent at- 
tachment.2 An attachment against one whose title 
or interest in land is not of record is not preferred 
or benefited by the recording law,’ so that if there 
18 no deed on record to the debtor, the attaching 
creditor gets only such title as the debtor actually 
has in the property at the time of the levy.‘ 


Notice or régistration of attachment. The fail- 
ure to file a lis pendens notice of attachment, when 
required, will render the lien of the attachment 
invalid as against a subsequent bona fide sale and 
transfer of the realty.5 Under a statute which 
changes the rule, that the lien of an attachment in 
which the correct name of the defendant 1s not 
shown in the writ or on the records or index 
of the registry of deeds 1s good as against a pur- 
chaser of the realty attached for value in good 
faith and without notice® by providing that when 
the writ 1s seasonably amended to show the cor- 
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rect name of defendant, the attachment shall not 
be valid as against such bona fide purchasers ex- 
cept from the time a correspondingly amended copy 
is properly recorded, such statute applies only to 
cases where the owner of land sought to be at- 
tached 1s wrongly named in the writ, and the 
writ is afterward amended, and has no applica- 
tion where the writ 1s not amended to show the 
correct name of the owner of the realty.? Under 
the Torrens Law a properly registered attachment 
gives a lien superior to the rights of the holder 
of a prior unregistered conveyance of which the 
creditor had no actual notice.® 


Provisional records; judicial morigages. The 
recording of an attachment of realty made for 
securing the result of a suit does not change the 
character of the debt or give to the attaching 
creditor a preference over other existing creditors 
which he did not have before, the only preference 
obtained being hmuted to creditors whose claims 
are contracted subsequent to such recording.9 


(2) Effect of Notice 


Ordinarily knowledge or notice to an attaching credi- 
tor of a prior unrecorded deed or encumbrance will post- 
pone his rights thereto. 


Except in a few jurisdictions! an attaching 


L. Fitzgerald v Fitzgerald, 165 P. 
791, 97 Kan 408 

@ Willhams-Echola Dry Goods Co. 
v. Bloyd, (Ark) 276 S.W 1L 


3. Scott v Marquette Nat Bank, 
217 NW. 136, 178 Minn 225 


4 ND—Young v Salzer Lumber 


Co, 204 NW 8, 62 ND 685—Cros- 

son v Kartowiuz, 175 NW 868, 43 

ND 466 
Tex—Parks v. West, (Civ App) 274 

SW 164. 
weconveyance 

Creditors who attached the interest 
of their debtor in certain lands, in 
which the record showed he had only 
a vendor's len, but which in fact had 
been reconveyed to him by an unre- 
corded deed, thereby secured a lien 
upon the title given him by the deed, 
but such hen was subject to the ven- 
dor’s Len which he had assigned by 
unrecoided assignment to another— 
Traders’ Nat. Bank v Price, (Tex. 
ComApp) 228 SW 160, reversing 
Price v. Traders’ Nat. Bank, (Civ. 
App ) 195 S.W. 934. 


& Ind—Fountain Trust Co. of Cov- 
ington v. Rinker, (App) 183 NB 
709. 

Tex—City Nat. Bank of Corpus 
Christi v. Craig, 257 SW. 210, 113 
Tex 375, affirming (Civ.App.) 233 
8'W. 681. 

Zime notice dates from 
Under act of 1889 (Rev.St. art 


6868), constructive notice of an at- 
tachment levy on land under the doc- 
trine of lis pendens does not date 
from the time of the filing of a copy 
of the writ of attachment and the 
sheriff's return in the county clerk’s 
office, but from the actual making of 
the required record by the clerk, so 
that under act of 1905 (Rev St arts 
6837-6840), a bona fide purchasor for 
value, after the filing of such copies, 
but before the record 18 made, ac- 
quires rights superior to the attach- 
ment lien—City Nat Bank of Cor- 
pus Christi v. Craig, 257 SW 210, 
113 Tex 376, affirming (Civ.App ) 
283 S.W 681. 


Zand for which notice required 

(1) By the act of 1889 (Rev St. art 
6858), for an attachment to consti- 
tute a prior lien as against a subse- 
quent bona fide sale or encumbrance 
of the realty, notice of the attach- 
ment must be placed of record in the 
office of the county clerk where the 
attachment was on land outside the 
county where the attachment suit 
was pending, but as to land within 
the country the doctrine of lis pen- 
dens made the attachment len @ 
prior llien—City Nat Tank of Cor- 
pus Christi v Craig, 257 SW 210, 
1138 Tex 375, affirming (Civ App ) 
283 SW. 631. 


(2) By the act of 1905 the require- 
ment as to recording notice of at- 
tachment lens was extended so that 
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for an attachment to constitute a 
prior len as against a subsequent 
bona fide sale or encumbrance of the 
realty notice of the attachment must 
be placed of record in the office of 
the county clerk whether the attach- 
ment 18 made on land within or with- 
out the county where the attachment 
suit 18 pending—City Nat Bank of 
Corpus Christi v. Craig, supra. 


Becorded attachment a prior lien 

A. purchaser of property after the 
levy of an attachment thereon and 
the due recording of a copy of the 
attachment and the sherif’s return 
has constructive notice of the levy 
such that she 1s not a bona fide pur- 
chaser under RevSt arts 68387—68 40, 
entitled to take advantage of a fail- 
ure to file notice of lis pendens — 
Holford v. Patterson, 257 SW. 3213, 
118 Tex 410, affirming (Civ App) 
240 SW 34. 


6 Norris vy. Anderson, 64 NE. 71, 
181 Mass. 308, 92 AmSR. 4320. 


7. Bates v Neassen, 161 N. 410, 
268 Mass. 371. 


& In re Juran, 226 NW. 201, 178 
Minn. 66. 


& Martinez v. Holliday, 1 Philip- 
Pine 194, 1 Off Gaz. 526. 


10. Southern Bank, etc, Co v. Fol- 
gom, (Tenn) 75 FH. 929, 21 CCA. 
568. 
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creditor's actual knowledge of a prior unrecorded 
deed at the time when his attachment is levied 
will postpone his rights to those of the grantee un- 
der the unrecorded deed,11 and upon the same prin- 
ciple an outstanding unrecorded equity cannot be 
defeated by the attachment of a creditor who has 
notice of such equity.12 


What consittutes sufficient notice. An attaching 
creditor 1s chargeable with notice in the same man- 
ner as a subsequent purchaser.18 Open, notorious 
possession of land is notice,!4 and except where 
land 1s registered under Torrens Law,15 an open 
and notorious possession of land by the grantee16 
or by a tenant? 1s constructive notice of his title 
It is not, however, notice of an unrecorded deed 
that a subsequent deed of the same premises by 
the grantee, a subsequent mortgage,!9 or an un- 
acknowledged deed? has been recorded, or that 
a declaration of trust is filed by a cestw que trust 
when such a declaration 1s not a recordable in- 
strument.21 


A showing of facts sufficient to put the attaching 
credttor on inquiry has been held sufficient to 
charge him with notice 72 


il. Mass.—SFlynt v Arnold, 2 Metc 
619. 

Or—Saling v Furst Nat Bank, 182 
P 140, 98 Or 287. 

Tex —~Parks v West, (CavApp) 274 
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Notice before levy of execution. It has been 
held that, although an attachment of real estate is 
made without notice that the debtor has conveyed 
it to a bona fide purchaser, the lien of the attach- 
ing creditor is defeated by actual notice of such 
conveyance, received before he levies his execution 
thereon, or has lawfully applied it to the satisfac- 
tion of his debt;** but there is also authority for 
the contrary view.*4 


§ 277. Priorities between Successive Attach- 
ments 
a. General rule 
b. Whether levy or delivery of writ 
governing consideration 
c. Postponement of prior attachment 


a. General Rule 


In general, as between successive attachments, the 
lien of the first in point of time Is the superior l[ien. 

In the absence of statutes providing for a pro 
rata distribution among attaching creditors, which 
will be considered in § 335, or which give prece- 
dence over general attachments to attachments is- 


Schmidt v Carter's Adm’r, 28 SW ,Tex—J M. Radford Grocery Co v 

864, 95 Ky 1,15 KyL 402 

18. Me—McLaughbn v Shepherd, 
82 Me 148, 52 Am.D 646—Mat-|6 CJ p 299 note 92 [b], [c] 
thews v Demerritt, 22 Me. 312 


Matthews, (Civ App.) 78 S'‘W.(24) 
989 


18. Roberts v Bourne, 23 Me 165, 


Sw 164 ND—Ildvedsen v SBowhbells Furst; 89 AmD 614 
6CJ p 298 notes 88, 89. State Bank, 189 NW 105, 24 N. 19. Veazie v Parker, 23 Me 170. 
Sheriff's deed D 227 20. Brown v Lunt, 37 Me 423. 
Omission to record deed given to|® CJ p 299 note 91. 91 Clark v Watson, 5 NE 298, 141 
purchaser of an equity of redemption |14 Parks v West, (TexCivApp)| 16.3, 948 . ; 
at a sheriff's sale does not render| 274 SW 164 


such deed invalid as against a subse- 
quent attaching creditor who has ac- 
tual knowledge of such unrecorded 
deed —Houghton v Batholomew, 10 
Metec (Mass) 188, overruling any- 
thing to the contrary McGregor v. 
Brown, 5 Pick (Mass) 170. 


12. Minn—Scott v Marquette Nat. 
Bank, 217 NW. 186, 173 Minn 2265 

NJ—Busath v Prival, 95 A 136, 
84 NJEq 6599 

6 CJ p 298 note 90. 


Agreement to create lien; equitable 
mortgage 

Under a atatute providing that no 
deed of trust or mortgage conveying 
@& legal or equiteble title to real or 
personal estate shall be valid against 
@ purchaser for valuable con- 
sideration without notice thereof, or 
against creditors, until such deed 
shall be acknowledged or proved ac- 
cording to law, and lodged for rec- 
ord, an attaching creditor with notice 
has a lien superior to that reserved 
in a note given by the purchaser to 
a third party who advanced money 
for the purchase price of land— 


Fo be innocent purchaver for val-/22 Saling v Furst Nat Bank, 18% 


we, or obtain valid len by attach- 
ment proceedings on property not m 


P 140, 93 Or 337—6 CJ. p 299 
note 97. 


debtor’s name on record, it 18 neces- | Statement by grantor 


sary to inquire of parties 1n posses- 


Where purchaser informed _ the 


gion by what right they are holding | bank, from whom he had borrowed 


open notorious possession of | the money with which to make first 


land being “notice'"—Parks v West, | payment, that he had given up the 


(TexCivApp) 274 SW 164 


15 In re Juran, 226 NW. 201, 178 
Minn 665. 


ie. Ill—Slnger v Sterrett, 118 NB. 


deal and turned the property back to 
the vendor, the bank, attaching the 
property two weeks after the vendor 
had retaken possession, was not in 
the position of an innocent purchas- 


1008, 288 Ill 82—Wilson v. Kruse, | oy without notice, having informa- 


110 NE 3659, 270 Ill 298. 
Mass—Anonymous, Quincy 870. 
6 CJ. p 299 note 92 
Tand and orop 

Title of grantee taking possession 


;ti0n sufficient to place it upon in- 


quiry—Saling v First Nat Bank, 

182 P. 140, 98 Or. 237 

23. Iowa—Hoy v Allen, 27 Iowa 
208 


of land and wheat prior to service | wo—tHope vy Blair, 16 SW 595, 10 


of attachment 1s good as against 


Mo 85, 24 AmSR 266 


subsequently acquired attachment | vt Reynolds v Haskins, 35 A 249, 


lien—Farmers’ Bank of Smiths 

Grove v EKinslow, 299 8 W. 649, 321 

Ky 627. 

17. Dl—Wilson v. Kruse, 110 NX 
$59, 270 Til 298 


68 Vt 426—Heckett v. Callender, 
82 Vt. 97. 

24. Me—Emerson v Littlefield, 12 
Me 148—Kent v. Plummer, 7 Me 
464—Stanley v Perley, 5 Me 369. 


Minn —Union Inv. Co. v. Abell, 181] Mass.—Coffin v. Ray, 1 Metc 312 


N.W 853, 148 Minn 229. 
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N.H —Stowe v. Meserve, 13 N. H. 46. 
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sued in actions to enforce specific liens on the 
property regardless of which was prior in time,25 
or which give precedence to the attachment first 
recorded,?6 the general rule is that as between suc- 
cessive attachments of the same property the one 
which is earlier m point of time 1s entitled to pri- 
ority,2? irrespective of the time when judgments 
are recovered in the attachment suits,28 and with- 
out regard to which of the two suits was first in- 
stituted,29 but there 1s no priority where the first 
levy was made only on property other than that 
levied on under the subsequent writ 2° 


The rule 1s not affected by the circumstance that 
a subsequently attaching creditor shows superior 
diligence in getting a fraudulent conveyance of the 
property set aside,®! or in defeating a previous 
fraudulent attachment;32 that one of the attach- 
ing creditors 1s a nonresident88 or had notice of 
a prior unrecorded attachment,®4 that entry of a 
personal judgment was erroneously made against 
a nonresident debtor on whom constrvctive serv- 
ice only was had;85 that one of the attachments 
is under a statute specially giving a right to attach 
goods sold for unpaid purchase money;6 that 
the attachment writs issued out of different courts 
and the property levied on was not the same,%7 
that the earlier atlachment was issued out of a 
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attached is a fund in the hands of the attaching 
creditor which belongs to the attachment debtor,??® 
that the interest of the debtor was contingent at 
the time of the prior levy;# that the affidavit on 
which the first attachment was based was amend- 
ed after the second attachment was levied;*! or 
that the prior attaching creditor obtained his pri- 
ority by the use of devices to delay or hinder 
the other creditor 42 It has been held, however, 
that a creditor who has consented to a levy by 
another on a part of the lands he has attached may 
not afterward take the lands away, and, if he does, 
it 18 a fraud for which relief will be granted,4? 
and in a case where several attachments issued 
on a ground not controverted, but the record 
showed no right to an attachment in any of the 
attaching creditors, a pro rata distribution was 
held proper.*¢ 


Where the property subject to more than one 
attachment is of sufficient value to pay all attach- 
ment liens on it, the question of priority does not 
arise.45 


Ratification of prior unauthoriged attachment. 
If the commencement of an action in which an 
attachment 1s issued was unauthorized, but 1s after- 
ward ratified, the ratification cannot cut out or 


court of limited jurisdiction;88 that the property ; prejudice the mghts of mtervening attachments.46 


25. Log iien Act 
The lien of an attachment under 


the Log Lien Act to recover the val- note 5 


ue of labor performed on certain 33. US—Batcs v Days, (CC Mo) 
17 ¥ 167, 6 McCrary 342. 


logs, timber, or lumber 1s superior to 
the lien of a prior attachment on the 


3a. LIasllbenthal v. A P. Hotaling Co, 
16 P. 630, 16 Or. 871—6 C.J p 801 


thereof filed with the clerk of the 
district court, the execution purchas- 
er’s interest was prior to a lien un- 
der an attachment issued out of the 
district court after the issuance of 
the first writ, but before the judg- 


same property under the general at- 
tachment law.—Halpim v Hall, 43 
Wis 176. 


26. Hendricks v. Shaw, 159 NB 
620, 262 Mass. 284—6 CJ. p 291 
note 56 [d] 


a7. Ala—Garrison Vv Webb, 18 So. 
297, 107 Ala. 499. 

Ark—O’Donnell v. Magnolia Petro- 
leum Co, 258 SW 981, 163 Ark 
867. 

Mass—Bartlett v. Moore, 
2765, 238 Mass 481 

N.C—Hambley & Co. v H W White 
& Co, 188 SH. 399, 1928 NC 31 

6 CJ p 299 note 2. 


28, IIambley & Co v H W. White 
& Co, supra—6 CJ. p 300 nole 38. 


29. Altschuler v Porter, 146 A 308, 
105 NJ.Law 557, reversing 1438 A 
788, 6 NJ Misc 1049. 


30. <Altschuler v. Porter, supra. 


31. Cal—Patrick v. Montader, 18 
Cal 434 

Miss —Levy v. Marx, 18 So. 575 

Mo—State v Hickman, 561 SW. 680, 
150 Mo 626 

6 CJ. p 801 note 4. 
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Idaho —Barnett v. Kinney, 28 P 923, 
24 P. 624, 2 Idaho (Hasb.) 740. 
6 C.J p 301 note 6. 


&. Kent v. Roberts, (CC Maine) 14 
F Cas No 7,715, 2 Story 691 


35. O'Donnell v Magnolia Petrole- 
um Co, 258 SW 981, 168 Ark. 367. 


36. Ark—Arkadelphia Lumber Co 
v McNutt, 59 SW 761, 68 Ark 
417, 82 AmSR 299—0x v. Ar- 
kansas Industria] Co., 12 SW. 876, 
52 Ark 4650. 

Mo—Straus v. Rothan, 14 SW. 940, 
102 Mo 361, affirming 41 Mo App. 
602, and overruling Boyd v. J M. 
Ward Furniture, etc, Co, 38 Mo. 
App 210, and Bolckow Milling Co 
v. Turner, 23 Mo App. 108. 


37. Altschuler v Owen, 135 A. 823, 
5 NJMise. 45, certioram granted 
186 A 924,5 NJ Mise 811. 


38. Woodward v. Lishman, 78 A. 
701, 80 NJ Law 586 


Frobate court 

Where realty was attached by the 
probate court, with judgment for the 
attaching creditor and abstract 
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ment and filing of the abstract — 
Hanson v. Morrison, 165 P 631, 30 
Idaho 422 


33. Arledge  y. 
(Tenn ) 241 


40. Mechanics’ Nat Bank vy. Buck- 
man, 56 PaSuper 286 


41. Ga—Cleckley v Ransom, 68 8. 
HD 840, 8 Ga App 136 

Okl—Coyle Mercantile Co v. Nix, 54 
P 469, 7 Okl 207 

6 CJ p 801 note 12 


42. Dooley v. Hadden, (NY) 21 8. 
Ct 269, 179 US. 646, 45 LEd. 857, 
reversing 92 F. 274, 84 CCA $338, 
93 BF 728, 865 CCA. 554—6 CJ p 
801 note 13. 


43. Hills v Hubbard, 2 Root (Conn ) 
897 


44. Bright v. Blakemore, 9 Ky.L. 56 


45. Goudie v American Moore Peg 
Co, 122 A 349, 8L NB 88 


46. Caruth-Byrnes Hardware Co. v. 
Deere, 13 S.W. 517, 68 Ark. 140, 7 
LRA. 406. 
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Necessity for diligence and compliance with stat- 
ute. In order to preserve his priority, the first at- 
taching creditor is held to strict compliance with 
the law, and must take all the steps necessary to 
subject the attached property to sale under execu- 
tion in satisfaction of his claim.47 Accordingly, 
if the action in which the senior attachment was 
issued is not prosecuted to judgment, but is set- 
tled out of court, and the suit 1s continued, it will 
have the effect of postponing the lien of such at- 
tachment to the junior attachment l1en.48 


Faslure to give bond. It has been held that, 
where the debtor was constructively summoned, the 
fact that the creditor did not give a bond for the 
restoration of the property attached in case the 
judgment should be set aside until after the judg- 
ment had been obtained, although the statute re- 
quired it before judgment, did not deprive him of 
his priority of lien over a subsequent attaching 
creditor ;#9 but under a statute providing that, 
when an attachment is issued against a nonresi- 
dent debtor and plaintiff has given no bond, the 
attachment shall be dissolved on defendant’s en- 
tering his appearance, etc., where such nonresident 
defendant answers and prays dissolution of the 
attachment for failure of plaintiff to give bond, 
his property 1s so far freed as to let in a subse- 
quent creditor, whose attachment is levied before 
the first creditor perfects his attachment by giving 
bond.50 


Dissolution of senior attachment. In the case 
of several successive attachments of the same prop- 
erty, if the first attachment is set aside or dis- 
solved, the second attachment will then be the first 
in the order of priority 51 


An attachment of firm property for a firm debt, 
although subsequent in point of tume, takes pri- 
ority of an attachment of firm property for a per- 
sonal debt of one of the firm.52 
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b. Whether Levy or Delivery of Writ Governing 
Consideration 
The time of the levy or of the delivery of the writ 
to the levying officer determines priority im accordance 
with the applicable rule as to the time fixing the date of 
origin of the lien. 

As an attachment usually becomes a lien only 
from the time when a levy is made thereunder (see 
supra § 255), the general rule is that the priority 
between different writs of attachment is fixed ac- 
cording to the relative time when the respective 
levies are made thereunder;5! and in this connec- 
tion, although there 1s some authority to the con- 
trary,54 as a general rule, it is proper to regard 
fractions of a day.55 It has been held, however, 
that, as it is the duty of an officer in whose hands 
several writs are placed to levy them in the order 
in which he received them (see supra § 211), his 
disregard of his duty in this respect will not be 
permitted to deprive the creditor whose writ was 
first delivered of the priority which a proper per- 
formance of the officer’s duty would have given 
him.56 Jn jurisdictions where the lien of an at- 
tachment dates from the time of the delivery of 
the writ to the officer (see supra § 255), the lien 
of the attachment which is first placed in the hands 
of the officer is necessarily prior to that of one 
subsequently delivered to him, even though the 
latter is first served 57 


c Postponement of Prior Attachment 


(1) Power of court 
(2) Right to attack prior attachment 
(3) Grounds for postponement 


(1) Power of Court 


The courts have power to postpone the Ilen of one 
attachment to that of another In a proper case. 


Under a statute allowing the court to settle ques- 
tions of priority and good faith of attachments 
sufficient chancery power can be exercised to post- 


& Industrial Loan Corporation v. 


6 CJ. p 301 note 17. 


48. Mass—Taylor v. Mixter, 11 
Pick 841. 

Mo.—Burnham v. Blank, 49 Mo App 
56—Adler v. Anderson, 42 Mo App 
189 

Vt—Brandon Iron Co v. Gleason, 24 
Vt. 228 


49. O'Donnell v. Magnolia Petro- 
leum Co., 258 S.W. 981, 163 Ark 
357. 

So. Pitman v. West, 199 SW. 7656, 
198 Mo App. 92. 

Sl. Flanagan v. Newman, 38 P 431, 


5 Colo.App. 245—6 C.J. p 802 note 
19. 


110, 1 Ohio Cir Dec. 391 


53. Industrial Loan Corporation v 
Thomashunas, 17 PaDist. & Co 
210—6 CJ. p 802 note 22 


Prior warrant not levied. before judg- 
ment 

Attaching creditor of a bank ac- 
count is entitled to proceeds collect- 
ed by the sheriff on execution, not- 
withstanding the prior warrant of at- 
tachment had been issued in a differ- 
ent action, but not levied before 
judgment therein—McCarthy v Cul- 
kin, 172 NB 6524, 254 N.Y 828, re- 
versing 239 N.YS 791, 228 App Div. 
690, dismissal of appeal denied 178 
N.B. 860, 254 NY. 547. 
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Thomashunas, 17 PaDist & Co 

210—6 CJ p 802 note 23 [b] 
Foreign attachments 

In foreign attachments there 1s no 
priority between writs served on the 
same day —Industrial Loan Corpora- 
tion v Thomashunas, 17 PaDist & 
Co. 210. 


55. Western Nat Bank v. Nat. Un- 
ion Bank, 46 A. 960, 91 Md 618 
—§ CJ p 303 note 23. 

56. Atchison, etc., R. Co. v. Schwarz- 
achild, etc., Co, 48 P 6591, 68 Kan 
90, 62 Am.SR 604—6 C.J. p 302 
note 26. 

87. Underhill vy McManus, 34 A 308, 
175 Pa. 89—6 CJ. p 203 note 37. 
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pone one for another for any sound equitable rea- 
son,.58 


(2) Right to Attack Prior Attachment 


A Junior attaching creditor possessing a valid attach- 
ment on the property in Issue is entitied to seek a post- 
ponement of the lien of a prior attachment to his own. 


A junior attaching creditor is entitled,59 in the 
discretion of the court,69 to present objections to 
a prior attachment for the purpose of postponing 
it to his own; but in order to acquire any stand- 
ing in court for this purpose he must show that 
his own attachment is valid®! and that a binding 
levy was made thereunder on the same property 
that was seized under the prior writ.64 


(3) Grounds for Postponement 


(a) Jurisdictional defects generally 

(b) Nonexistence of grounds of attach- 
ment 

(c) Invalidity of claim 

(d) Immaturity of claim 

(e) Irregularities 

(f) Alteration of writ 

(g) Insolvency of defendant 

(h) Consent to judgment 

(i) Assignment of cause of action 

(j) Fraud 

(k) Directions to officer not to levy 

(1) Change of venue 


(a) Jurisdictional Defects Generally 


The ilen of a prior attachment may be postponed for 
Jurisdictional defects in the attachment proceeding. 
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A prior attachment creditor may be postponed 
where his proceedings are tainted with a defect 
which takes away the jurisdiction of the court and 
renders the proceeding void,6? as where the prior 
attachment was based on a claim for which the 
remedy by attachment was not available,64 where 
the writ was issued contrary to statutory provi- 
sions, before the main action was commenced,®5 
where the affidavit was fatally defective,®6 or where 
the attachment suit was brought without plaintiff's 
knowledge.6?7 Omitting the mame of defendant 
whose property is attached from an attachment 
bill has been held to be a defect which will post- 
pone the lien of the attachment to that of another 
creditor whose levy was subsequently made,®8 and 
even a slight error in the name of defendant has 
been held sufficient to postpone a prior to a subse- 
quent attachment.69 


(b) Nonexistence of Grounds of Attachment 


In the absence of fraud, nonexistence of the ground 
of attachment is not sufficient to postpone the attach- 
ment lien. 


Nonexistence of the ground of attachment is not 
available to postpone a prior attachment,?9 except 
when such attachment 1s based on grounds known 
to be false?1 The filing of an amended petition, 
which for the first time alleged that the creditor 
had a mortgage on the goods attached, a fact es- 
sential to the validity of a specific attachment, has 
been held not to relate back to the order of specific 
attachment issued when the original petition was 


58. Pitman v. West, 199 SW 1756, 
198 Mo.App. 92—6 CJ. p 304 note 
30. 


55. Parker v. Perkins, 68 NH. 607 
—§ CJ p 804 note 381. 


60. Hispenhain v. Meyer, 
157, 74 Wis. 379 


61. Hellwig v. Seeley, 178 NYS 
818, 109 Misc. 188—6 CJ. p 804 
note 33. 


Motion papers 

Where a subsequent attachment 
ereditor falls to present the papers 
on which his attachment was grant- 
ed, and does not disclose the ground 
of such attachment in an affidavit on 
which a motion, under Code Civ Proc 
§ 68%, to vacate a prior warrant of 
attachment, 1s based, as required by 
$3 686, 641, the motion will be de- 
nied —Hellwig v Seeley, 178 N.YS 
818, 109 Misc. 183. 


62. Ladenburg v. Commercial Bank, 
87 NYS. 1085, 2 App Div. 477—6 
CJ p 804 note 33 


63. Carney v. Taylor, 4 Kan. 178— 
6 CJ. p 306 note 34, 


48 N.W 


Sulit commenced in wrong county 

Where the first attachment pro- 
ceeding against a nonresident debtor 
was, 1n violation of the statute, be- 
gun in a county where he had neither 
property nor debts due him, nor was 
he to be found there himself, the sec- 
ond attachment creditor, who com- 
plied with the statute by beginning 
his attachment suit in a county 
where the debtor had property, ob- 
tained a prior len, and the action of 
the first attachment creditor in 
thereafter procuring the debtor to 
come to the county where his suit 
was commenced and serving him 
with a summons there did not de- 
prive the second attachment creditor 
of his priority of len—Carney v. 
Taylor, 4 Kan. 178. 


& Ark—Ruice v Dorrian, 22 SW 
218, 57 Ark 641. 

Ohio—Ward v Howard, 12 Ohio St 
158 

Demands on which remedy by at- 
tachment hes see supra §§ 8-19 


66. Seibert v. Switzer, 35 Ohio St. 
661 


66. Hart County Deposit Bank vy, 
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Hatfleld, 38 SW (2a) 660, 236 Ky. 

7256—-6 CJ. p 305 note 87. 
Cure by amendment 

An aitachment lien created by an 
amended affidavit cannot affect the 
right to a hen previously acquired 
on the same property by attachment 
or otherwise—Hart County Deposit 
Bank vy. Hatfield, 33 SW (2d) 660, 
2386 Ky. 725. 


67. Caruth-Byrnes Hardware Co. v. 
Deere, 13 S.W. 517, 58 Ark 140, 7 
LRA. 405 


6a Lillard v. Porter, 2 Head (Tenn } 
177 


68. Lorie v. Abernathy, 68 Mo App 
249—6 CJ p 305 note 40 


70. Ala—Putney v. Wolberg, 28 So 
741,127 Ala 124 

Ark —Glaser v. Ft Smith First Nat 
Bank, 34 SW. 1061, 62 Ark. 171, 35 
LRA 765 

Wis —Rice v. Wolff, 26 N.W. 181, 65 
Wis 1 

6 CJ p 805 note 41. 


7i. Kollette v. Seibel, 26 SW 8s68, 7 
TexCiv.App 260—6 C.J. p 305 note 
42. 
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filed, so as to affect the priority acquired in the 
meantime by.other attaching creditors,72 


(c) Invalidity of Claim 
Invalidity of claim is a ground for postponement. 


A subsequent attachment creditor may obtain 
priority over an earlier attachment by showing 
that the claim on which 1t was based is invalid,7® 
even though the attachment defendant has consent- 
ed to judgment thereon.74 


(d) Immaturity of Claim 
Immaturity of claim is a ground for postponement. 


A junior attaching creditor may obtain prefer- 
ence by showing that the prior attachment was 
based on an immature claim 75 


(e) Irregularities 
Mere Irregularities of which the debtor did not take 
advantage are not grounds for postponement. 

An attachment will not be postponed to the claims 
of subsequent attaching creditors because of ir- 
regularities of which defendant in attachment has 
not taken advantage,’6 such as defects in the affi- 
davit,77? irregularities in the attachment bond,78 in 
the summons?9 or the service thereof,®° or a de- 
fective description in the return of the land levied 
on ;82 nor will the lien of an attachment be post- 
poned because judgment was erroneously rendered 
for an amount in excess of that stated in the pe- 
tition and affidavit where, with the consent of the 
debtor, a remittitur was entered of the excess.®2 


7a. Ford v Witty, 246 SW 846, 107 | 74. 


ATTACHKENT 


Pierce v. Jackson, 6 Mass 242 


§ 277 


Where, however, plaintiff begins attachment pro- 
ceedings against defendant under a wrong name 
and has to begin over again, his first action does 
not give him priority over those filing attachment 
proceedings after his first suit was begun.8& If 
a writ of attachment securing a builder’s lien is 
defective for failure to command the shenff to 
attach the property, the attachment falls behind 
the attachment of other lienors, who have prop- 
erly secured their liens, but is good against the 
debtor and any liens thereafter attaching 84 


(f) Alteration of Writ 


Alteration of the writ to the prejudice of subsequent 
attaching creditors is a ground for postponement. 


It has been held that any alteration of a writ 
to the prejudice of the mghts of subsequently at- 
taching creditors will dissolve the attachment as 
against them 85 


(g) Insolvency of Defendant 


Insolvency of defendant Is not a ground for postpone- 
ment. 


The notorious insolvency of defendant is not 
ground for postponing a prior attachment.86 


(h) Consent to Judgment 
Consent to judgment by the debtor Is not a ground 
for postponement. 

It is not ground for postponing a prior attach- 
ment that the debtor consented to judgment against 
him for a bona fide debt,87 even though the credi- 
tor paid a money consideration for such consent.88 


78. Johnson v Larson, 147 NW. 476, 


Ey 86 


73. Henderson v. J. B Brown Co, 
28 So 79, 125 Ala 5666—6 CJ. p 305 
note 438 


Prima facie cause of action sufficient 

When defendant challenges the 
sufficiency of the papers on which a@ 
warrant of attachment is granted, 
the court will closely scrutinize 
them, in order to see, not alone that 
the ju1isdictional facts are stated, 
but that facts are stated which tend 
to establish a prima facie case en- 
titling plaintiff to recover, but when 
the question arises as between two 
attaching creditors, 1f it appears 
presumptively that plaintiff has a 
cause of action, such as specified in 
Code Civ Proc. § 685, and that de- 
fendant is a forelgn corporation, 
plaintiff, being prior in time, has the 
prior right, unless it appear that his 
preference has been secured by fraud 
or collusion with defendant —Colcord 
v Banco de Tamaulipas, 180 N.Y.S 
852, 191 App Div 94 


7C JIS —30 


75. Hinchman v. Town, 10 Mich 608 
—6 CJ. p 305 note 45. 


76 O'Donnell vy Magnolia Petroleum 
Co, 258 SW 981, 168 Ark 357—6@ 
CJ p 306 note 46. 


77. O'Donnell v. Magnoha Petro- 
leum Co., supra-—6 CJ. p 306 note 
47 


Substantial conformity to statute 
suficient 
The paramount lien by reason of a 
prior attachment of property of non- 
resident defendant is not defeated by 
defects in the affidavit for attach- 
ment, where the same is substantial- 
ly in the language of the statute and 
sufficient to form a basis for the is- 
suance of the writ—O’Donnell v. 
Magnolia Petroleum Co. 258 SW. 
981, 168 Ark 357. 
78. Ark—<Austin v. Goodbar Shoe 
Co, 80 SW 888, 60 Ark. 444 
Cal—Fridenberg v. Pierson, 18 Cal 
162, 79 AmD 162. 
Mo—Van Arsdale v. Krum, 9 Mo. 


397. 
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86 Neb 193 
80. Darby v. Shannon, 19 SC 6526. 


81. Riordan v Britton, 7S W. 60, 69 
Tex 198, 5 AmMSR 87 


83. Tustin v. Taylor, 239 Ill App. 
501. 


63. Boulware v. Louden, 8 KyOp 
98 


&4 Goudie v American Moore Peg 
Co 122 A 349, 81 NH 88 


85. Laighton v. Lord, 29 NH. 287. 


86. Harrison v. Harwood, $81 Tex 
650 


s7. Cal—Shea v. Johnson, 85 P. 
1028, 101 Cal 455 

Mass —EHastman v. Eveleth, 4 Metc 
187. 

Tex—Goodbar v. Sulphur Springs 
City Nat Bank, 14 SW. 8651, 78 
Tex. 461 

6CJ p 306 note 55. 


88. Doggett v. Wimer, 54 Mo App. 
125—Adler vy. Anderson, 42 Mo 
App 189. 
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(i) Assignment of Cause of Action 


Assignment of the cause of action Is not a ground 
for postponement. 

It is not sufficient ground for postponing a prior 
attachment that a colorable assignment of a just 
cause of action was made to enable the assignee 
to sue in a certain state.89 


(j) Fraud 


Fraud in the attachment fs a ground for postpone- 
ment 


A subsequent attaching creditor may secure pri- 
ority by showing that the earlier attachment was 
fraudulent 99 However, the fact that a creditor, 
being in actual possession of goods of the debtor 
under a claim of title to them which was legally 
unfounded, placed them in the nominal possession 
of his attorney, in a place known only to himself, 
and was thus enabled to secure a levy on them prior 
in law to that of other attaching creditors, does 
not warrant a court of equity in postponing his 
hen to theirs.91 A prior attachment which is only 
partly illegal will be wholly void as against subse- 
quent legal attachments.92 


(k) Directions to Officer Not to Levy 


Directions by the creditor to the levying officer not 
to Isvy or to delay levying are grounds for postpone- 
ment. 


A creditor who directs the officer receiving the 
writ not to levy it,9? or not to levy it unless an- 
other attachment issues,94 may be postponed to a 
subsequent attaching creditor. 


(1) Change of Venue 


A change of venue In the attachment suit Ie not a 
ground for postponement. 


A change of venue in an attachment suit will 
not postpone a prior attachment to a subsequent 
one.95 


§ 278. Priorities between Simultaneous At- 
tachments 


The lens of simultaneous attachments have no 
priority, but are entitied to share equally. 


88. Hadden v. Dooley, (NY) 92 F | Mass—Robinson v. Ensign, 6 Gray 


274, 34 CCA. 8388, affirmed 98 F $00. 


728, 35 CCA 664, reversing 84 F | Wis —dJHivans v. Virgin, 39 NW. 864, 
72 Wis. 423, 7 AmSR 870. 
6CJ p 307 note 60. 


93. Moore v. Fitz, 15 Ind 43—6 C.J. 
p 307 notes 61, 68. 


&& Florsheim Dry Goods Co v. 
Taylor Commn. Co., 27 SW. 79, 69 
Ark. 807—6 CJ. p 307 notes 63, 


80, and reversed on other grounds 
21 SCt. 259, 179 U.S. 646, 45 Lid 
857 


90. Hale v. Chandler, 8 Mich. 531— 
6 CJ. p 806 note 58 


91. Dooley v Hadden, (NY) 21 8 
Ct 259, 179 US. 646, 45 Ld 357, 
reversing 92 F 274, 34 CCA. 338, 
afliumed 93 F 738, 35 CCA. 564, 
reversing 84 ¥. 80 


92. Il]—Culver v. Rumsey, 


App 659%. Co, 
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63. 
95. Laird v. Dickerson, 40 Iowa 6665. 


6 Il |9@ Hambley & Co v. H W. White &| 1 Putnam, etc, Co. v. Loeb, 2 Ohio 
1388 SH. 399, 
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Where there are several simultaneous attach- 
ments, that is, where the several writs are deliv- 
ered to the officer, or the property 1s levied on 
at the same time, the rule 1s that there is no 
priority, but they are entitled to share equally.9¢ 
If, however, the claim of some of the attachments 
1s less than the portion of the proceeds which they 
are entitled to under this rule, the surplus will be 
bound by, and must be divided among, the remain- 
ing attachments.9? 


§ 279. Proceedings for Determination of Pri- 
orities 
a. By petition or motion in first action 
b. Resort to equity 

a. By Petition or Motion in First Action 

(1) Right to proceed in this manner 
(2) Time for proceeding 
(3) Jurisdiction 
(+) Parties to intervention 
(5) Notice 
(6) Pleading 
(7) Evidence 
(8) Judgment 
(9) Review 
(10) Costs and interest 


(1) Right to Proceed in This Manner 


Subject to particular statutory provisions In force, 
a junior attaching creditor may attack a prior attach- 
ment by intervening in the original suit, ot by motion to 
vacate the earlier attachment, or by appearing and de- 
fending against the prior attachment suit. 


Although the details of the proceedings by which 
a junior attaching creditor may attack a previous 
attachment vary according to state statutes, the two 
modes in general use are for the second creditor 
to file a petition of intervention in the original 
suit,298 or to move to vacate the earlier attach- 
ment 99 Jt has also been held that the rights of 
attaching ercditors may properly be determined on 
a motion for the distribution of a fund among 
them.t Also, although the rule is not univer- 


Freeman v. Grist, 18 NC 
CJ p 309 note 93. 

87. Ala—Jonez v. Hutchinson, 43 
Ala. 721. 

Mass —Sigourney v. Eaton, 14 Pick. 
414,25 AmD 414, 

N '¥ —Campbell v. Ruger, 1 Cow 215. 

88 Pendleton v. Smith, 1 W.Va. 16 
—€§ CJ p 307 note 66. 

99. Stendard Impl Co. v. Lansing 
Wagon Works, 48 P. 638, 58 Kan. 
125—8 CJ. p 807 note 67. 
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sal,? it has been held that the junior attaching credi- 
tor may come in to the prior attachment suit and de- 
fend against the attachment ,® but this has been 
held to be a matter resting in the discretion of 
the court rather than an absolute right.4 


(2) Time for Proceeding 


If an attaching creditor intervenes, he must do so 
while both attachment suite are pending, but on a mo- 
tion to defeat a prior attachment the authorities are not 
agreed as to the necessity of making the motion before 
judgment. 

In case of intervention the attaching creditor 
must file his petition in intervention while both 
attachment suits are pending5 It has been held 
that a motion of a jumor attaching creditor to 
defeat a prior attachment must be made before 
judgment in the prior attachment suit;® but there 
is also authority for the view that such a motion 
may be made at any time before the proceeds are 
turned over to the prior attaching creditor.? 


(3) Jurisdiction 
Ordinarily, the court having Jurisdiction of the first 
attachment writ determines questions of priority. 
Ordinarily, the court which has jurisdiction over 
the earliest attachment writs decides questions of 
priority.8 


(4) Parties to Intervention 


All subsequent attaching creditors are necessary par- 
tiles in an action by an attaching creditor to vacate a 
Judgment In a prior attachment suit on the ground of 
fraud. 


It has been held that, on intervention by an 
attaching creditor to vacate a judgment in a prior 
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attachment suit on the ground of fraud, all sub- 
sequently attaching creditors are necessary parties.? 


(5) Notice 
Notice must be given to all interested parties. 
Where the proceeding 1s by motion, notice of 
the motion must be given to all interested parties.10 


(6) Pleading 
The complaint of a subsequently attaching creditor 
must set forth the facts and state that his claim Is a 
just one. The pleadings must be filed within the proper 
time. 


A complaint by a subsequently attaching creditor 
must set out facts from which the nature of his 
alleged lien can be determined, and must state that 
his claim 1s a just one.t! The time for pleading 
which is allowed to a subsequently attaching cred- 
itor who comes in and defends against a prior at- 
tachment is the same as that allowed to defendant 
himself.12 


(7) Evidence 


The general rules as to the burden of proof, and as 
to the admissibility and weight and sufficiency of the 
evidence, apply. 


The burden of proof is on the party attacking the 
priority of the attachment lien to show facts suf- 
ficient to defeat the priority of such attachment 
lien,48 except that in some jurisdictions, under a 
statute making an attaching creditor a purchaser 
in good faith from the date of attachment as 
against unrecorded instruments, such matter 1s an 
affirmative defense for which the creditor has the 
burden of proof.14 The general rules as to the 
admissibility15 and the weight and sufficiency!6 
of evidence apply 1n such a contest. 


2. Mich—Hale v. Chandler, 3 Mich 
581 

Ohio —Goble v. Howard, 12 Ohio St 
165—Ward v. Howard, 12 Ohio St 
158. 


3. Mo—Jump v McClurg, 35 Mo 
198, 86 AmD 146 

Vt—Harding v Harding, 25 Vt 487 

W Va—Muller v White, 38 SH. 333, 
46 W.Va 67, 7 AmSR 791. 

6 C.J p 808 note 72. 


4 Mo—Jump v. McClurg, 35 Mo 
193, 86 AmD 146. 


N H —Reynolds v. Damrell, 19 N.H 
894. 

5. Smart v. Smart, 64 Me, 817. 

@ Rudolf v. McDonald, 6 Neb. 163 

7. Woodmansee v. Rogers, 82 NY 
88, 59 How Pr. 4023, affirming 20 
Hun 285, 58 How.Pr. 439—6 CJ. p 
808 note 71. 


8. Mo--Sutton v. 


App 42 
Wis—Espenhain y, Meyer, 48 N.W. 


Stevens, 41 Mo 


157, 74 Wis 879—6 CJ. p 308 note 
74 - 
9 Cook v Pollard, 8 SW. 512, 70 
Tex 723 
Intervention by officer 
Intervention has been permitted to 
be effected through an officer who 
represented the junior attaching 
creditors —lillard v. Whitney, 49 
Me 235 


10. Cal—Dixey v Pollock, 8 Cal 
570 

Ill—Chandler v. 
464 


il. Shea v. Johnson, 865 P. 1028, 101 
Cal. 455—6 CJ p 3808 note 77. 


12. Jump v McClurg, 85 Mo. 198, 86 
AmD 146 


13. Holford v. Patterson, (Civ App ) 
240 SW. 841, affirmed 2357 SW 
218, 118 Tex 410—6 CJ. p 308 note 
80 

Holder of unrecorded instrument 
Under the registration law, a cred- 
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Mullanphy, 7 Ill. 


itor is not required to show that he 
had no notice of a prior unrecorded 
deed or mortgage at the time of se- 
curing his lien on the land fixed by 
legal process, and the burden 1s on 
the holder of a prior unrecorded in- 
stiument to prove notice of his 
rights to the creditor at the ume of 
the levy —Holford v. Patterson, (Civ 
App ) 240 SW. 841, affirmed 257 S W. 
218, 118 Tex. 410 


14 Bailey v. Hickey, 195 P. 873, 99 
Or 261. 


18. Lee v. Lamprey, 48 NH. 18— 
6CJ p 808 note 81 


16. Ruggles v. Helfrich, 1238 P 369, 
163 Cal 653—6 CJ. p 292 note 65 
[1], [Cw], p 806 note 58 [f], [g]. 


nowledge of unrecorded deed 

As respected whether a creditor at 
the time of attachment had knowl- 
edge of the unrecorded deed whereby 
the debtor conveyed the land, the evi- 
dence was held to support the infer- 
ence that the debtor, 1m renting the 
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(8) Judgment 
The Judgment, In case the subsequent attaching 
creditor succeeds, should only postpone the first attach- 
ment to the subsequent one, and not set It aside en- 
tirely. 


Where a subsequent attaching creditor succeeds 
in having his claim preferred to that of the earlier 
attachment, the judgment should not set aside the 
first attachment entirely, but should only postpone 
it to the subsequent one.1? 


(9) Review 


Generally, an appeal Iles from a decision determining 
priorities. 


It has been held that an appeal will lie from the 
decision on a motion to determine the priority of 
attaching creditors ;18 but leave granted to a junior 
attaching creditor to defend the prior attachment 
suit has been held not to confer a right to re- 
view.19 


(10) Costs and Interest 


A junior attaching creditor who falls In hie effort 
to establish the priority of his lien, ordinarily, ts liable 
for the costae entailed by his proceeding, but not for costs 
or interest occasioned by other causes 

In Massachusetts a junior attaching creditor who 


is let in to defend 1s liable for costs in case his 
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defense fails,29 unless a judgment for costs is en- 
tered against the orginal defendant,?1 but he is 
not liable for interest on the prior attaching credi- 
tor’s claim during a delay which was caused by the 
attachment defendant.44 


b. Resort to Equity 


A subsequently attaching creditor who Is denied re- 
lef at law may resort to equity to establish his lien as 
against a prior attaching creditor. 

Where the subsequently attaching creditor is de- 
nied the right to intervene*® or to move for dis- 
charge,24 resort can be had to equity to enforce 
his rights against the prior attaching creditor; 
and where a judgment creditor fails to exercise 
his attachment lien and the judgment debtor con- 
veys the property to others who mortgage it, ques- 
tions as to the mghts of such new parties in the 
attached property affecting the claimed priority of 
the judgment creditor’s right therein under his 
attachment lien 18 within the exclusive jurisdic- 
tion of equity.25 However, in a suit by subsequent 
attaching creditors to establish the priorities of 
their liens, the court cannot hold that prior at- 
taching creditors, not parties to the suit, have lost 
their liens.26 


IX. CUSTODY AND DISPOSITION OF PROPERTY 
A. IN GENERAL 


§ 280. Nature and Effect of Custody 


Goods attached are In the custody of the law and an 
attaching creditor has no property tn or right to posses- 
sion of the attached property by reason of the levy. 

Goods when properly attached are strictly in the 
custody of the law27 and an attachment creditor has 
no interest or property in or mght to possession 
of the attached goods, by reason of the levy,28 and, 
usually at least, cannot maintain an action in his 
own name for violation of possession in the ab- 
sence of statutory authorization, as explained be- 


low in § 292, his remedy, if any, being against the 
attaching officer.29 An attaching creditor, by the 
mere levy of his attachment on land, does not be- 
come entitled to the possession of the land or to 
the rents and profits, and cannot exclude from pos- 
session the person mghtfully entitled thereto 30 


In general, where the court has custody of piop- 
erty, 1t will be retained to await the result of the 
action, and to satisfy any judgment that may be re- 
covered,3! and the property remains in the custody 
of the attaching officer or the officer in control of 


property to tenants, rented it as the 

property of his grantee and not as 

his own—J M Radford Grocery Co 

v Matthews, (TexCivApp) 78 SW 

(2d) 989. 

17. Speyer v TIhmels, 21 Cal 280, 
81 Am D. 167 

18. Lane v White, 64 MoApp 191— 
6cJ. p 809 note 84. 

19. Pike v. Pike, 24 NH. 384. 

2. Whitwell v. Burnside, 1 Metc 
(Mass) 39. 

@m. Guild v. Guild, 2 Mete (Mass ) 
229. 

22, Guill v. Gull, supra. 


aa. Ala—Cartwright v Bamberger, 
8 So. 264, 90 Ala. 405. 


La—Gasquet vy. Johnson, 1 La 425 

Minn—Lewis v. Harwood, 10 NW. 
586, 28 Minn 428 

N C —Fayetteville Bank vy. Spurling, 
52 NC 398 

6 CJ. p 309 notes 89, 91. 

2% lIowa—Whipple v. Cass, 8 Iowa 
126 

SC—Ex p Perry Stove Co., 20 S.E 
980, 48 SC 176 

6 CJ p 809 notes 90, 91. 

25. CI T Corporation v House, 79 
S'W (2d) 392, 258 Ky 8&6 

26. State v. Hickman, 51 SW. 680, 
150 Mo 626. 

@7. Fair v Beal-Burrow Dry Goods 
Co, 230 SW. 28, 148 Ark, 340—6 
C.J. p 809 note 95. 
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Acquisition of jurisdiction by court 

‘Where the attaching officer takes 
possession of personal property bv 
virtue of a writ of attachment, the 
court acquires jurisdiction over the 
property —Porry v. Griofen, 59 A. 
601, 99 Me 420. 


28. Ark—Atkins v. Swope, 38 Ark 
528 

Ind—Dufour v. Andorgon, 95 Ind 
802 

6 CJ. p 309 note 96. 

29. Ladd v North, 2 Mass 614—6 
CJ p 309 note 96. 

30. Heathman v Million, 31 SW 
478, 17 Ky.L. 421 
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the property until the suit is disposed of, unless 
bonded or the attachment is dissolved or the len 
otherwise lost.82 After the discontinuance of an 
attachment suit, the attaching officer holds the prop- 
erty until he has notice, or acquires knowledge, of 
the discontinuance.?3 
§ 281. Liabilities for Loss or Destruction of 
Property 
An attaching plaintiff who does not direct the at- 
taching officer as to the care of attached personal prop- 
erty or who does not otherwise participate In any wrong- 
ful act or negligence of such officer Is not liable for a 
breach of duty on the part of such officer in respect of 
the care and custody of such property. 

In the absence of any question as to the pro- 
priety of the levy of attachment, the attaching 
plaintiff 1s not liable for a breach of duty on the 
part of the attaching officer in failing safely to 
keep attached personal property, which results in 
an injury to such property, where such plaintiff 
did not direct the attaching officer as to the care 
and custody of the property or otherwise partici- 
pate in the wrongful acts or negligence of such 
officer,84 and in such case both the attaching plain- 
tiff and the defendant must look to the attaching 
officer and his sureties for redress.25 The reasons 
for this conclusion are that the official acts of the 
attaching officer im respect of the care and custody 
of attached property are not usually regarded as 
the acts of an agent of the attaching plaintiff,?6 
and that the levy of the attachment does not of 
itself operate as a satisfaction of plaintiff's claim to 
the extent of the value of the atiached property.®?7 
In this connection it has been pointed out that the 
attaching officer derives his power to seize and hold 
the attached property, neither from the attaching 
plaintiff nor from defendant, but from the statutes 
which declare the will of the state and that such 
officer 1s no more subject to control or direction 
from plaintiff than from defendant as to the man- 
ner in which he keeps the attached property.38 It 
has been held that the attaching plamtiff 1s not 


v Foy-Seawall Lumber Co, 99 SE 
104,177 NC 404 


32. Mich—Fletcher v Morrell, 44 
NW 183, 78 Mich 176 

Okl—Hennessey Furst Nat Bank v. 
Hesser, 77 P. 36, 14 OKL 116 

6 CJ p 309 note 97, p 866 note 50 


Possession until property disposed of 
“Possession of attached property 
vests in the officer until the prop- 
erty 1s disposed of "—Keith v. Ram- 
age, 214 P 826, 8380, 66 Mont, 578. 


33. ‘Vanneter v Crossman, 89 Mich 
610 


3& N.D—Kukowski  v. 


37. 
E:merson- 
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Brantingham Implement Co, 175 
NW 7068, 48 ND 3388 

Tex—EKanaman v Hubbard, 222 Sw 
151, 110 Tex 660, affirming (Civ. 
App) 160 SW. 304 


35. Kanaman v. Hubbard, supra. 


36. ND—kXKukowskl v 
Brantingham Implement Co, 
NW 706, 48 N.D. 888 

Tex—Kanaman v Hubbard, 222 8,|** pley v. Hunter, supra. 
W. 151, 110 Tex 6560, affirming| 45- Epley v. Hunter, supra 
(Civ.App ) 160 SW. 3804. 


Kanaman vy. Hubbard, supra. 
38. Kanaman vy. Hubbard, supra. 
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liable for the destruction by fire of the attached 
goods while in the custody of the attaching officer 
unless such destruction was directly caused by 
plaintiff or by the wrongful act of the attaching 
officer to which plaintiff directly contributed 39 


There is authority for the view that where a horse 
levied on died while in possession of the sheriff, ow- 
ing to his negligence, the attaching creditor was 
not liable unless the attachment was wrong fully 
sued out.49 Where the attachment debtor is under 
the duty to maintain attached cattle after due no- 
tice and they perish because of his neglect to comply 
with such duty, the loss is that of the attachment 
debtor,#1 and neither the attaching officer nor the 
plaintiff in attachment 1s liable for damages result- 
ing from negligence in the care of cattle on a range, 
on which a levy of attachment has been made in 
compliance with statute, where, under the statute, 
the owner remains in control for the purpose of 
caring for the cattle and the negligence with respect 
thereto is chargeable to him 42 


There is authority for the view that the attach- 
ing plaintiff 1s liable for the wrongful acts of the 
sheriff in making or permitting changes and alter- 
ations in a building in his possession under the levy 
of a writ of attachment where the sheriff acted 
under the directions of the attorney for the attach- 
ing plaintiff #8 Where such alterations were made 
after defendant in the attachment proceedings had 
executed a lease of the premises, while the right 
to recover for the decreased rental value 1s in the 
lessee,#4 defendant in the attachment proceeding, 
as lessor, has the right to recover damages resulting 
from alterations of a permanent character.‘5 


Where, in an action for breach of contract, a debt 
owing to defendant was attached and paid by the 
debtors to the officer, it was held that, on the de- 
fault and absconding of the officer before judg- 
ment, the loss fell on the attaching plaintiff.46 


Procedure. A debtor who seeks to charge the at- 
taching creditor with liability for the destruction 


38. Fair v Beal-Burrow Dry Goods 
Co, 230 SW 28, 148 Ark 840 

40. McFaddin v S:ms, 97 SW. 886, 
48 Tex Civ App 598 

41. Sewall v Mattoon, 9 Mass 535 

42. Donald v. Carpenter, 27 S.W. 
1068, 8 TexCiv.App. 321 


43. Epley v. Hunter, 281 P. 327, 154 
Wash 163 


HEmerson- 
175 


46. In re Dawson, 17 NE 668, 1148 
NY 114, 6 AmSR 846, affirming 
20 Abb N Cas 188, 18 N Y Civ Proc. 
142—6 CJ. p 378 note 24. 
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by fire of attached goods while in the hands of the 
officer has the burden to show that such destruction 
resulted from the negligence of the attaching cred- 
itor.47 


A petition in an action against the officer and the 
attaching creditor based on the alleged fact that 
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defendants had wrongfully permitted a third person 
to use the attached personalty is fatally defective 
where it fails to allege the history and outcome of 
the action in which the writ of attachment issued, 
facts showing damage or injury to the property re- 
sulting from its use by the third person, or the na-~ 
ture of such use.48 


B. RIGHTS AND DUTIES OF ATTACHING OFFICER 


§ 282. In General 


The attaching officer has the right and duty to keep 
attached personal property in his possession or under 
bis control. 


In making an attachment of personal property it 
is the right and duty of the attaching officer to take 
possession of the property (supra § 223) and to 
keep the property in his possession or under his 
control,49 for the benefit of the attaching plaint:ff,50 
either personally, or through a keeper, servant, or 
agent (infra § 284), or bailee or receiptor (infra §§ 
296~302). 


Che fact that it is the right and duty of the at- 
taching officer safcly to keep attached personal prop- 
erty does not confer on him the right to prevent the 
tenant of the premises on which the attached proper- 
ty 1s located from entering such premises,51 even 
where such tenant is the attachment defendant? 
and where the lease is also attached,53 except pos- 
sibly for a short period necessary to safeguard the 
property pending removal.54 The fact that defend- 
ant 1s allowed access to the building in which the 
attached property 1s located in the possession of the 
agent of the officer does not divest the latter of his 
custody.55 


Usually at least the attaching officer has no au- 
thority or duty to deliver the attached property to 
plaintiff m attachment while the attachment suit is 
still pending,56 or even, under cerlam circumstanc- 
es, after judgment in favor of plamtiff in attach- 
ment and issuance of execution5? So the attach- 
ing officer or the court having jurisdiction has no au- 


47. Fair v. Beal-Burrow Dry Goods 
Co, 280 SW 23, 148 Ark 340 


In attachment in which defendants 
sought to recover from plaintiff for 
destruction of goods by fire while in 
the possession of the sheriff under 
the writ, the evidence was insuff- 
cient to prove that plaintiff under- 
took to direct the sheriff as to what 
disposition he should make of the 
goods for their safe-keeping and 
preservation during the sheriff's pos- 
session under the attachment —Fair 
v. Beal-Burrow Dry Goods Co., 2380 
S.W. 28, 148 Ark. 346. 


214 Cal 481 


Co., supra. 


48. Jones v Robeline Garage, 135 
So. 120,16 La App 601 

45. Walker v Foxcroft, 2 Me 270— 
@CJ p 310 notel 

60. Holm v Overholt, 6 P (2d) 76, 


51. Treiber v. Mouriocourt, 258 N. 
YS 206, 143 Mise. 741. 

52. Trieber v Mouriocourt, supra— 
Grey v Sheridan Dlectzic Light 
Co, 19 Abb N Cas (N Y.) 152—6 C 
J. p 810 note 1 [m] (1). 


53. Grey v Sheridan Electric Light 


&@& Trieber v. Mourilocourt, 258 N 
YS. 206, 148 Mose. 74L 


thority to permit plaintiff to use the attached person- 
al property,5§ even on requiring the execution by 
plaintiff of an indemnity bond.59 The sheriff has no 
authority to make or permit changes and alterations 
in a building while in his possession under a levy 
of writs of attachment. 


The right of plaintiff in attachment to follow the 
attached property into the hands of a third person 
who has acquired rights from the attachment defend- 
ant after the attachment depends on the reality of 
the sherifi’s possession under the attachment,®! and 
where plaintiff 1n attachment, who had had pos- 
session of the property as keeper for the sheriff, 
voluntarily permits the property to go out of huis 
possession and has knowledge that defendant in at- 
tachment 1s negotiating for the sale of the property, 
plaintiff may not successfully question the title of 
the purchaser 62 


§ 283. Nature of Taking and Possession 


a. General considerations 
b. Property incapable of manual seizure 


a. General Oonsiderations 


The question as to what is sufficient custody depends 
largely on the particular circumstances. Possession by 
the attaching officer may constitute constructive posses- 
sion by the plaintiff in attachment. 


What act, what species of possession, and what 
degree of vigilance will constitute legal custody is 
Oiten a question of difficulty, depending upon a 
variety of circumstances, having respect to the na- 
ture and situation of the property and the purposes 


55. Hamilton v. Hartinger, 
W. 593, 96 Iowa 7 


56. Vanneter v. Crossman, 39 Mich. 
610 


64 N. 


57. Blake v. Shaw, 7 Mass 5605—6 
CJ p 310 note 6 [a] 


68. Saliba v Mother M Agnes, 136 
SH. 706, 173 NC 251. 


59. Saliba v. Mother M. Agnes, su- 


pra 

60. Epley v. Hunter, 281 P. 327, 154 
Wash. 163. 

Gl. Whann v. Hufty, 12 La Ann. 
280 


ea. Whann v. Hufty, supra. 
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for which custody and vigilance are required, and 
especially to the notice to other officers and persons 
having conflicting claims.63 


While, as shown above in § 281, it has been held 
that the attaching officer 1s not the agent of the at- 
taching party 1n respect of official acts of such of- 
ficer 1n respect of the care and custody of the at- 
tached property so as to render such party lable for 
injuries to the property resulting from the acts or 
negligence of the attaching officer, 1t has been held 
im a case in which the question involved was as to 
the right of plaintiff in attachment to assert rights 
in respect of the violation of possession, that prop- 
erty which 1s in the custody of the attaching of- 
ficer 1s constructively in the possession of such plain- 
tiff through the officer as his agent.64 


b. Property Incapable of Manual Seizure 


In respect of property incapable of manual seizure, 
the attaching officer may have the right to actual pos- 
session for the purpose of preserv'ng It. While it has 
been held that ihe attaching officer must use ordinary 
care for the preservation of such property, some statutes 
reheve him to some extent from strict lability. 

Where an officer makes a constructive levy on 
property, which by reason of its bulk or for other 
cause cannot be immediately removed, as considered 
above in § 223, he does not deprive himself of the 
right to regain actual possession of the property 
whenever necessary for its preservation.65 Accord- 
ing to some cases, his liability to have such property 
forthcoming, that it may be taken on execution, 1s the 
same as if 1t had been taken into his actual posses- 
sion, and the property is regarded as constructively 
in his possession, and he must use ordinary care and 
diligence for its preservation and safe-keeping 
Some statutes governing the attachment of prop- 
erty of the type considered in this scction relieve the 


63 Young v Walker, 12 NH 602— 
6 CJ. p 811 note 9 
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attaching officer, to some extent from the more strin- 
gent liabilities of the common law 1n relation to the 
attached property,®7 and 1t has even been said that, 
after a compliance with the statute, such officer has 
nothing further to do until execution, at least so long 
as the difficulty of removal remains.68 


§ 284. —— Delivery to Keeper, Servant, or 
Agent 
The attaching officer may deliver the attached prop- 
erty to a keeper or custodian and possession by such 
keeper or custodian constitutes possession by the attach- 
ing officer. 

An attaching officer need not retain personal pos- 
session of the attached property, but may deliver 1t to 
a keeper, servant, or agent, whose possession will 
be regarded as the possession of the officer.69 This 
rule has been applied or recognized where the at- 
taching officer designates as keeper plaintiff in at- 
tachment,’ or defendant in attachment.” 


There is authority for the view that a keeper ap- 
pointed by an attaching officer 1s not authorized 
to delegate his authority to another even though the 
written authorization given to him 1s directed to 
himself or bearer.?4 


§ 285. —— Allowing Debtor to Use Proper- 
ty 


Questions as to the abandonment of the attach- 
ment by attaching officer’s permitting the debtor to 
use attached property are considered above in § 
264. 


§ 286. —— Delivery of Property to Claimant 


The attaching officer who delivers or releases at- 
tached ‘joods to a third person who claims to own such 
goods acts at his peril. 


Smith v Church, 27 Vt 168—6 C| 68 MHigeins v. Drennan, 82 NE 364, 
J. p 811 notes 11, 12 


157 Mass 384 


Certain acts condemned 

The unexplained conduct of attach- 
ing officers in keeping several custo- 
dians in charge of the home of de- 
fendant in attachment for eighieen 
days after her return thereto, where 
their presence in the kitchen and 
elsewhere was apparently wholly un- 
called for, and 1n using an unreason- 
able time to inventory and remove 
the property, warranted severe con- 
demnation—Himmelbauer v Union 
Bank & Trust Co, 220 P. 84, 68 Mont. 
84 


G@& McGeffey Canning Co v Bank 
of America, 294 P. 45, 109 Cal App 
415. 

. 65. Wentworth v. Sawyer, 76 Me 

484 

e 6s. Fay Ve 


Munson, 40 Vt. 468— 


67. Me—Wentworth v. Sawyer, 76 
Me 434 

Mass —Hubbell v. Root, 2 Allen 185 

6CdJ p 811 note 12 


Hxistence of all responsibility not de- 
nied 

‘We do not mean toimply .. 
that the attaching officer might not 
be responsible for any neglect or 
misconduct in ielation to the prop- 
erly If there were any collusion 
with the debtor, wrongfal omissi0n 
to make the attachment Imown to 
him, or neglect of interfering to pro- 
tect the property, when by a change 
of circumstances, its removal and 
reduction into the officer’s possess10n 
became proper or necessary, the rule 
might be different”—Hubbell_ v. 
Root, 2 Allen (Mass ) 185, 186. 
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69. Hart v Oliver Farm Equipment 
Sales Co, 21 P (2d) 96,87 NM 267, 
87 ALR 962—6 CJ p 312 note 14. 

Bailee 
Where a person having an execu- 

tory contract to buy certain wheat, 

accepted the wheat from the sheriff, 


-| who had attached it as the property 


of another, and issued warehouse re- 
ceipts to the sheriff, such person be- 
came the sheriffs bailee, and in a 
way attorned to him —Davidhizar v. 
HBlgin Forwarding Co., 173 P. 898, 89 
Or 8&9. 


7o. La—Whann v. Hufty, 
Ann 280 

Wash—Myers v. Walker, 24 P (2d) 
97, 173 Wash 592. 

71. Myers v. Walker, supra. 


wa. Conner v. Parker, 114 Mass. 331. 


12 La. 


§ 286 


Where a third person claims to be the owner of 
attached goods, the officer may in his discretion re- 
lease the same to him, but he does so at his peril, 
and the burden 1s upon him to establish that such 
property did not belong to attachment defendant.78 


§ 287. ——— Return of Property to Debtor 


There Is authority for the view that, where the at- 
taching officers leave attached personal property in the 
possession of the defendant In attachment, such prop- 
erty is no longer in custodia legis. 

While the view has been expressed that the at- 
taching officer may designate defendant in attach- 
ment as keeper, as appears above in § 284, it has 
broadly been stated that when personal property on 
which a levy of attachment has been made 1s left 
by the attaching officer 1n the debtor’s possession, it 
ceases to be 1n custodia legis, and may be taken by 
other creditors.74 


Various questions as to the termination of the 
attachment by returning the attached property to the 
debtor are considered above in § 264, and as to the 
revival of the attachment by a redelivery by the 
debtor to such officer, above in § 271. 


§ 288. Place of Custody 


In general the officer may keep the attached prop- 
erty in whatever place he wishes. The removal of at- 
tached property by the attaching officer or his bailee 
from the state in which the attachment issued does not 
terminate such officer’s special property therein. 


In general where property is taken under attach- 


ment it is immaterial in what place it 1s kept by the 
officer.75 


Attached personal property may be regarded as 
in the custody and possession of the attaching officer 
notwithstanding plaintiff im attachment is in con- 
trol of the building in which such property is 
stored.76 


Under some statutes, defendant in attachment, 


73. Wadsworth v Walliker, 46 Iowa 
395, 24 Am R 788 


74. Green v. Hooper, 167 P. 28, 41 
Nev 12 


75. Carter v. Clark, 28 Conn 612— 
Lewis v Morse, 20 Conn, 211--6 
CJ. p 318 note 36. 


76. Magaw v Beala, 172 NBD 347, 
278 Mass 354—Arthur McArthur 


AmD 153 


631, 62 Ark 84 
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78. Atk—Jetion v. Tobey, 84 SW. 


Me—Walker v. Foxcroft, 2 Me 370 

Mass—Magaw v Beals, 172 NBD 847, 
272 Mass $34—QGuttentag v Hunt- 
ley, 189 NE 601, 245 Mass 212— NH— hes 
Arthur McArthur Co v Beals, 137 amare 
NE 6597, 248 Mass 449—Mills v 
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on making due request in writing, may, under cer- 
tain circumstances, require the attaching officer to 
remove the attached property from such defendant's 
premises, or the keeper, within a reasonable time, 
notwithstanding a demand by mortgagees of the 
attached property for payment by the attachment 
creditor of the amount due the mortgagees where 
the request for removal was made within the time 
fixed by statute for payment or tender by the at- 
tachment creditor of the amount due the mortgagees 
in order to maintain the attachment.’? 


Removal from, state. The removal by the attach- 
ing officer or his bailee of attached goods from the 
state 1n which the atiachment issued will not dis- 
charge the attaching officer’s special property there- 
1n,78 


§ 289. Extent of Officer’s Interest 
a In general 
b. Property of tenants in common 
c. Termmation of official term 


a. In General 


The attaching officer has a special interest or prop- 
erty in attached personalty and the right to possession 


The attaching officer on taking personal property 
under a writ of attachment acquires a special in- 
terest or property therein,79 and the mght to pos- 
session’0 against any one claiming the property un- 
der a title to which the len of the attachment 1s 
superior 81 The attaching officer may enforce his 
special interest 1n the property for the protection of 
all concerned,8? and, as explained below in § 292, 
may maintain an appropriate action to protect or 
enforce his special property or inteiest in the at- 
tached property. 

The special property of the attaching officer de- 
pends on his liability to answer for the attached per- 
sonalty to the attach:ig creditor or the debtor,83 


and his special property ceases when his lability 
1s discharged.&®4 


Vt—Utley v. Smith, 7 Vt 154, 29) Vt—BDlodgett v. Adams, 24 Vt 23 


6 CJ p 318 note 28, np 314 note $6 

0. Ark—Jctton v. Tobey, 34 S W. 
531, 62 Ark 84 

Mass—Arthur McArthur Co. v 
Leals, 187 NE 6907, 243 Mass 449 
—Farrington vy. Edgerley, 18 Allen. 
463 

Lumber Co Vv. 

Locke, 64 A 706, 72 NH. 22. 


Co v Beals, 1837 ND 697, 213 Sullivan, 111 NBD 605, 222 Mass | 81. Rochester Lumber Co v. Locke, 
Mass 449 587—rarrington v. Hdgezley, 13| supra 
Allen 453. . Sali : 
abr rere wrGoldenbare,  CPeag) nibs NH—Rochester Lumber Co. v =a soe ies re artes nanse ne 
Locke, 54 A. 705, 72 NH 22 
7g, Mass—Brownell v. Manchester, | NC—Saliba v. Mother M, Agnes, 186 83. Holt v Burbank, 47 NH. 164. 
1 Pick. 202. SE 706,198 NC 261 &. Holt v. Durbank, supra. 
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The special title of the attaching officer in attach- 
ed personalty cannot be defeated by trustee process 
in an action against the attachment debtor, in which 
the person in possession of the attached property 1s 
named as trustee.85 


The attaching officer has only such special interest 
in attached property in his possession as the lien 
of the attachment creates 86 The view has been ex- 
pressed that the special interest or property is meas- 
ured by the amount necessary to pay the debt for 
which the property has been attached,87 or, under 
some circumstances, by the amount of the judgment 
in the attachment action.88 Questions as to the ex- 
tent of the lien of an attachment in general are con- 
sidered above 1n §§ 257-259. 


b. Property of Tenants in Common 

The attaching officer may be entitled to the posses- 
sion and control of the whole property owned by ten- 
ants in common, which is attached in an action against 
one of them 

Where personal property owned by tenants n com- 

mon 1s attached in a suit against one of them the 
officer 1s entitled to the possession and control of 
the whole under certain circumstances at least,®9 
but his authority does not extend to making a divi- 
sion of the property so as to set apart the share of 
the tenant sued, as explained above in § 234 


c. Termination of Official Term 


The attaching officer has the duty to keep the at- 
tached property and have it forthcoming on demand 
even though not demanded until after the close of his 
official term, 


It 1s the duty of the officer levying an attachment 
to keep the property and have it forthcoming on 
demand, even though not demanded until after the 
close of his official term 9° 


§ 290. Payment into Court 


While the attaching officer may under some circum- 
stances pay Into court money which Is subject to an at- 
tachment lien, he should not be required to do so in the 
absence of a statutory requirement to that effect. 


In the absence of statutory directions to that ef- 
fect, the attaching officer should not be ordered to 


85. Holy Trinity Polish National 
Catholic Church v. O’Dowd, 167 A 
556, 86 N EL 298. 

se. Kerr v. Drew, 2 SW. 136, 90 
Mo 147. 

87. Kerr v. Drew, supra. 

88 Wheaton vy Thompson, 20 Minn 
196 

898. Sharp v. Johnson, 63 P. 485, 38 
Or 246 

90. Cal—Sagely v. Lavermore, 45 
Cal 6138 

Conn —Baker v. Baldwin, 48 Conn 
181. 


App 218 


NC. 200 
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N C.—Lemly v. Hlls, 55 SH 629, 148 
Pa —Shaffer v. Raymond, 1 Phila. 91. 
6CJ p 818 note 838. 


93. McCartan v Van Syckel, 17 N.| Action for conversion 
Y.Super. 694—6 CJ. p 813 note 84. 
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pay into court money which he has attached or which 
is in his hands as the proceeds of attached proper- 
ty;91 but he may do so, and in such case the money, 
when so paid into court, is still subject to the lien of 
attachment to the same extent and effect as if retain- 
ed in the hands of the attaching officer.93 


§ 291. Permitting Examination of Books and 
Papers 
The right to examine attached books and papers 
has been recognized, and also denied. 

While there are expressions to the effect that an 
attaching officer is not bound to permit parties whose 
books and papers are in his custody by virtue of a 
levy under a writ of attachment to examine them,®% 
there is authority for the view that a plamtiff who 
has caused the sheriff to levy an attachment on prop- 
erty of the debtor, and on books and papers of the 
debtor relating to such property, has a right to ex- 
amine the books and papers by leave of the court 
so far as is necessary to enable him to enforce the 
attachment.94 


§ 292. Actions for Violation of Possession 


a. Right of action 

b. Form of action 

c. Persons liable 

d Conditions precedent 
e. Defenses 

f Jurisdiction 

g. Evidence 

h. Damages 


a. Bight of Action 


The attaching officer, and usually only such officer, 
has, in the absence of statutory permission, the right to 
maintain an action for violation of possession of attached 
personal property 

The attaching officer acquires a special property 
in, and the right to possession of, attached personal 
property, as explained above in §§ 282, 289, and his 
title or interest 1s sufficient to support an action for 
a violation of such possessi0n.95 


Me—Smith v Bodfish, 33 Me, 136—/|94. Brooke v. Foster, 20 Abb N Cas. 
Morton v. White, 16 Me 658. 

6 CJ p 818 note 29. 

91. Dodge v Porter, 18 Abb Pr.(N. 
Y.) 258—6 CJ p 3818 note 33. 


98. Ind—Kendallvulle 
Bank v Stanley, 30 NB 799, 4 Ind.| NH—dHoly Trinity Polish National 


(NY) 200—6 CJ. p 818 note 35 


95. Mass—Guttentag v. Huntley, 
189 N.E 6501, 245 Mass 212 

Mont —Keith v Ramage, 214 P. 326, 

First Nat. 66 Mont 578 
Catholic Church v. O’ Dowd, 167 A. 
556, 86 N EL 298 

N Y—Florea v. Shults, 216 N.Y.S. 
412, 127 Misc. 420. 

6 CJ. p 314 note 36 


The attaching officer may maintaiz 
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While there is authority for the view that the 
special interest which an attaching creditor has in 
attached personal property held by the officer as such 
creditor’s agent 1s a sufficient foundation for an ac- 
tion for conversion,®6 and that the attaching plaintiff 
to whom the attached property had been delivered 
for the purpose of sale may mamtain an action of 
trover against a person who wrongfully took the 
property from the attaching plamtiff,97 in the ab- 
sence of a statute to the contrary, in general the 
right of action for violation of possession lies ex- 
clusively with the attaching officer,9® and the at- 
taching creditor, as a rule, acquires no such interest 
in the attached property as to give him a right of 
action for a violation of the officer’s possession 99 


While the view has been expressed that a statu- 
tory provision that where, after execution against 
property has been issued on a judgment for plain- 
tiff mm an action in which a warrant of attachment 
has been issued, the property has passed out of the 
hands of the sheriff without sale thereof or conver- 
sion into money, and the attachment has not been 
discharged, a person who willfully conceals or with- 
holds such property from the sheriff is liable to double 
damages at the suit of the party aggrieved, author- 
izes an action by the attachment and judgment cred- 
itor if the case 1s otherwise within the provisions 
of the statute, the right of action of such creditor 
must be confined to the cases provided for by the 
statute since the right of action exists solely by force 
of the statute,* and the action may be prosecuted 
solely for an injury occasioned by a willful with- 
holding and concealment of property from the sher- 
iff.8 Such statute apparently contemplates only an 
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injury to the person aggrieved by such an appropria- 
tion of the property as deprives such person alto- 
gether of the benefit thereof, and, 1n respect of an 
attachment and execution plaintiff, such an injury 
cannot be shown until by a return of the process 11 1s 
demonstrated that the execution remains uncollect- 
ed and that the property taken from the sheriff can- 
not be 1ecovered by him and its proceeds applied on 
the judgment.4 Such statute does not apply where 
there 1s not a levy on personal property capable of 
manual delivery.5 


b. Form of Action 


(1) In general 
(2) Contempt proceedings 


(1) In General 


The attaching officer may maintain an action of 
replevin, trespass, or trover for a violation of his pos- 
session, according to the particular circumstances 

The form of the action by an attaching officer for 
violation of his possession may, according to the 
particular circumstances, be either replevin,® tres- 
pass,’ or trover.® 


The officer may not maintain an action of trover 
where he did not acquire possession of the property 
under the writ of attachment involved.9 


(2) Contempt Proceedings 


Contempt proceedings will lie against a stranger to a 
suit who wrongfully interferes with property attached 
therein. 

A stranger to a pending suit may be proceeded 
against as for contempt for interfering with property 
attached therein.10 


an action based on the conversion of 
the attached property.—Guttentag v 
Huntley, 189 N.E 6501, 246 Mass 212 
—Mills v. Sullivan, 111 NE 606, 
222 Mass 687—Florea v Schults, 216 
NYS 412, 127 Misc. 420—6 CJ. p 
814 note 86 


96. McCaffey Canning Co. v Bank 
of America, 294 P. 45, 109 Cal App. 
416. 


Attachment debtor insolvent 

Person converting property attach- 
ed was liable in damages, to the at- 
tachment creditor where the attach- 
ment and judgment debtor was in- 
solvent, and conversion was made 
with full knowledge of the creditor's 
clam -—Humble Oil & Refining Co 
v Andrews, (TexCiv App.) 285 SW. 
894. 


Persons removing 011 after attach- 
ment of o1] lease become liable to 
the attachment creditor as for waste 
and conversion for o1l removed.— 


Humble O11 & Refining Co v. An- 
drews, (TexCiv App) 285 SW. 894 


97. Commonwealth Bank v. Shier, 38 
SCL 2388 


irregular delivery to plainulf 

Where a sheriff, by virtue of an at- 
tachment, seized goods and delivered 
them to plaintiff in attachment to be 
taken out of the district and sold, it 
was held that, although the delivery 
to plaintiff wes irregular, yet he 
might maintain irover against a 
wrongdoer, who took the goods out 
of his possession.—Commonwealth 
Bank v. Shier, 88 SCL 2338—6 CJ p 
314 note 37 [b]. 


9% Keth v Ramage, 214 P 326, 66 
Mont. 578—-6 CJ. p 314 note 37. 


88. Dufour v Anderson, 95 Ind 302 
—€6 CJ. p 309 note 96, p 814 notes 
87, 88 

1. Scott v. Morgan, 94 NY 508. 

2. Scott v Morgan, supra—Yokoya- 
ma v San Carlos Operating Co, 
269 N.Y S8. 471, 144 Misc, 783. 
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3. Scott v Morgan, 94 NY. 608— 
Yokoyama v San Carlos Operating 
Co, 259 NYS 471, 144 Misc. 733 

4 Scott v Morgan, 9! NY 608— 
Yokoyama v San Carlos Operating 
Co, 259 NYS 471, 144 Mise 783 

5 Korytkowski v Greniewicki, 221 
NYS 119, 220 App Div 27 


6 Jetton v Tobey, 34 S.W. 531, 62 
Ark 84—6 CJ p 814 notes 36 [b], 
Cg], $9. 

7. Holy Trinity Polish National 
Catholic Church v O'Dowd, 107 A 
556,86 NH 298&—6 CJ p 314 notes 
86 [c], 39 


& Holy Trimty Polish National 
Cathohe Church v. O'Dowd, supra 
— 6 CJ. p 314 notes 36 [d], [f], 39. 


9. Donnie v. Haris, 9 Pick (Mass ) 
864—6 CJ. p 314 note 39 [ce]. 


10. Ala—EHx p. Stickney, 40 Ala 
160 


N.Y —Lowenthal v Hodge, 105 N.Y. 
S. 120, 1230 App Div. 304. 
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c. Persons Liable 


The attaching officer may enforce his special prop- 
erty or Interest in, and his right to possession of, at- 
tached personal property both against a stranger to the 
action and also against the defendant in attachment, 
who wrongfully disturbs or interferes with such posses- 
eiori. 

The attaching officer may enforce his special prop- 
erty or interest in, and right to possession of, at- 
tached personal property both against any stranger 
to the action who wrongfully disturbs or interferes 
with such possession,!1 and also agamst defendant 1n 
attachment under like circumstances.12 So the at- 
taching officer may proceed against one to whom 
such officer delivered the property for safe-keeping 
as a bailee for hire,18 against the transferee of a 
custodian of the property who held 1t subject to the 
right of the attaching officer to take possession,14 
against a joint owner of personal property who has 
forcibly retaken the property after its taking under 
a writ of attachment against his coowner,!5 and 
agaimst another officer who violates possession of 
the attaching officer,16 as, for example, against an- 
other officer who wrongfully takes possession of the 
property under a writ of replevin,1? or under an- 
other writ of attachment.18 


d., Conditions Precedent 


A demand for the return of attached property Is not 
a condition precedent to the maintenance of an action 
for conversion where the defendant in such action has 
wrongfully destioyed such property. 

A demand for the return of attached property is 
not necessary 1n an action for the conversion there- 
of where it has been destroyed by the wrongful act of 
defendant in such action.19 


e. Defenses 


Informality or irregularity In the attachment pro- 
ceeding or a release of the levy may defeat an action 
based on an alleged violation of the attaching officer’s 
possession. 

While, in an action by an officer who had made 
a levy on certain property under a warrant of at- 
tachment against another officer who subsequcntly 
made a levy on the same property under another 


11. Mass —Arthur McArthur Co. v.,16 Mulls v Sullivan, 111 NE 606, 
232 Mass 687—6 CJ. p 314 notes 


Beals, 187 ND 697, 248 Mass 449 
Vit —Blodgett v Adams, 24 Vi 23 86 [Le], $9 [b] 


12. Mass—Arthur McArthur Co v./|17. 
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warrant of attachment, the right of defendant to at- 
tack the validity of the warrant under which plain- 
tiff acted has seriously been questioned,29 notwith- 
standing a recognition by the court of the right of a 
party not a party to the action m which a warrant 
of attachment is executed, under ordinary circum- 
stances, collaterally to attack the validity of such 
wartrant,21 there 1s authority for the view that in- 
formality or irregularity in the attachment proceed- 
mgs may be available as a defense in an action by 
the attaching officer for a violation of his posses- 
sion 22 


The fact that the attaching officer released the 
levy of attachment at the direction of the attachment 
creditor may defeat such officer’s right to recover for 
an alleged conversion of the attached property 24 


In an action against defendant in attachment for 
the conversion of personal property attached by de- 
stroying such property, defendant may not success- 
fully contend that the attachment had been lost be- 
cause no attempt had been made to levy an execution 
within a specified time after the rendition of the judg- 
ment, where the property was desiroyed before the 
judgment was rendered.*4 


f. Jurisdiction 


The attaching officer may maintain an action, based 
on his special title, In another state to which the prop- 
erty bas been taken. 

The special title which an attaching officer has 
in the property levied on 1s sufficient to permit him 
to assert his title by an action in another state to 
which the property has been taken.*5 


g. Evidence 

In general, any relevant and competent evidence 
bearing on pla‘ntiff’s right to possession, on defendant's 
wrongful interference with such right, or on the amount 
of damages is admissible. 

In trover by a sheriff for property attached parol 
evidence 1s admissible to show the delivery of the 
execution to him and the time of that delivery in 
order to hold the property subject to the attach- 
ment,“ and proof of a fraudulent purchase by de- 
fendant of the goods in question from the attach- 


22. Marshall v. Marshall, 7 Del 1265. 


93. Dickey v Bates, 35 NYS 636, 
18 Misc. 489—6 CJ p 814 note 36 
[1]. 


Beals, 137 NBD 697, 248 Mass 449./19 Florea vy Schultz, 217 NYS. 764, 


Vt.—Blodgett v. Adams, 24 Vt. 23 128 Misc 77. 
13. Guttentag v. Huntley, 189 N.E | 49, 


14 Jetton v. Tobey, 34 SW. 581, 62/20. Florea v Schultz, 217 N Y.S. 764, 


Ark 84. 128 Misc. 77. 


18. Whitney v. Ladd, 10 Vt 165. 


Davis v. Leary, 59 NH 191, 177 
526—6 CJ. p 314 note 42. 36. 


gal. Florea v. Schultz, supra. 


4. Davis v. Leary, 59 NE 191, 177 
Mass 526—6 CJ p 315 note 45 


Rhoads v Woods, 41 Barb (N. 
Y.) 471—6 CJ p 3816 note 46 


a6. Lowry v. Walker, 6 Vt 181—é& 
CJ. p 315 note 48. 
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ment debtor is admissible as explaining his acts in 
imtermeddling therewith.*? 


Evidence that the property did not in fact belong to 
defendant in the attachment and that he had no 
attachable interest therem 1s admussible.28 


Evidence as to the value of the goods in the ordi- 
nary course of trade is admissible,*9 and it has also 
been held that facts occurring after the commence- 
ment of the action might be shown as bearing on the 
quantum of damages.®9 It seems that, in trespass 
by an officer against a person other than the at- 
tachment debtor for taking property attached, de- 
fendant cannot show, in mitigation of damages, that 
part of the property was exempt from attachment.®! 


h. Damages 


In general, the measure of damages Is the value of 
the personal property involved in an action by the at- 
taching officer for the violation of his possession where 
the return of the property ie not Involved. 


In an action by an attaching officer for the vio- 
lation of his possession, not involving a return of the 
property, the measure of damages is the value of the 
personal property involved,®2 at the time of the tak- 
ing,33 with interest34 not exceeding the amount re- 
quired to satisfy the writ.85 Where, however, there 
has been no conversion by defendant to his own use, 
the measure of damages has been held to be the in- 
jury caused by the removal, not the value of the 
property.36 

If the attaching creditor has failed to perfect his 
lien by taking out execution within the statutory peri- 
od only nominal damages can be recovered by the 
officer.37 


Double damages. In order to permit plaintiff in 
attachment to recover double damages, pursuant to 
a statute authorizing such recovery by the party 
agerieved from a person who willfully conceals or 
withholds from the attaching officer attached personal 
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property which has passed out of the hands of such 
officer under certain circumstances, the facts must be 
such as to bring the case within the provisions of 
such statute.28 


§ 293, Charges for Care of Property 


a. Right to reimbursement and compensa- 
tion 

b. Necessity and reasonableness of ex- 
penses 

c. Persons liable 

d. Allowance and enforcement 


a. Bight to Reimbursement and Oompensation 


In general, the attaching officer is entitled to reim- 
bursement of necessary and reasonable expenses in- 
curred by him in keeping the attached property. 

As it is the duty of an officer, under a writ of at- 
tachment, to take and retain possession of the prop- 
erty levied on at his peril (supra § 282), he 1s en- 
titled to remmbursement of actually necessary and 
reasonable expenses incurred by him in the perform- 
ance of this dutv,®9 such as the compensation of a 
keeper whom he has put in charge of the pioperty,?9 
or the expense of rcgaiming possession of properi: 
which has wrongfully been taken out of his hands 


A custodian appointed by the levying officer to 
care for live stock attached is entitled to reasonable 
compensation for the care, feed, and stabling of such 
stock from the time of his appointment until not1- 
fied of the release of the attachment 42 A claim- 
ant of live stock, who remains in possession of live 
stock, notwithstanding an attachment, without giving 
the bond required by statute, 1s not, however, entitled, 
on vacation of the attachment, to recover from plain- 
tiff in the attachment for taking care of such live 
stock 48 


Plaintiff in attachment who is successful in the 


27. Lowry v Walker, supra 


28. Hannon v Bramley, 32 A. 336, 
65 Conn 198 

28. Merchants’ Nat Bank v McDon- 
ald, 88 N.W. 492, 89 N.W. 770, 63 
Neb 863. 


so. Lowry v. Walker, 5 Vt. 181. 


S31. Earl v. Camp, 16 Wend (N.Y.) 
562—6 CJ. p 314 note 44 


32 Mills v. Sullivan, 111 NB. 605, 
222 Mass. 687—6 CJ. p 315 notes 
54, 56 

taken by another officer 
A deputy shemff, who levied on 
property under a writ of attachment, 
which property was thereafter taken | Attachment of debt due attachment 
by a constable on a writ of replevin debtor 

which was not entered, was presump- The statute is not applicable in a 

tively entitled to recover, 1n an ac-|case in which a debt due to the at- 
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tion for conversion, the full value of 

the goods —Mills v Sullivan, 111 N. 

HE. 605, 222 Mass 687 

33. Merchants’ Nat Bank v. McDon- 
ald, 88 NW 92, 89 NW. 770, 63 
Neb. 3683—6 CJ. p 816 note 56. 

34 Merchants’ Nat. Bank v. Mc- 
Donald, supra. 

35. Merchants’ Nat Bank v. McDon- 
ald, supra. 

36. Sinclair v. Tarbox, 2 NH 1385. 

37. Goodrich v Church, 20 Vt. 187. 

38. Scott v. Morgan, 94 NY. 508— 
Korytkowski v Greniewicki, 221 N. 
YS 119, 220 AppDiv. 287. 


tachment defendant has been attach- 
ed —Korytkowski v Greniewick1, 221 
N.Y §S 119, 220 App Div 2537 


39. Colo.—Leadville Ciiy Bank v. 
Tucker, 8 P. 217, 7 Colo 220 

La—Olson v. American Guaranty 
Co, 90 So. 764, 150 La 470 

6 CJ p 870 note 90. 


42. Nisbet v. Clio Min Co, 83 P. 
1077, 2 CalApp 486—6 CJ p 3870 
note 91 


41. Rhoads v Woods, 41 Barb (N 
Y.) 471—6 CJ. p 370 note 92. 


42. Lawrenson v. McDonald, 69 N 
W. 586, 9 SD. 440—6 CJ. p 3870 
note 93. 

483. Samples v. Rogers, 119 SW. 
199, 184 Ky. 983—6 CJ p 370 note 
94. 
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main action 1s entitled to compensation for the use 
of certain barges by the attaching officer for storage 
of property which was attached while on such barg- 
es.44 


b. Necessity and Reasonableness of Expenses 


In general, 

necessary. 

The charges must be reasonable and necessary for 
the purposes for which they are incurred,45 and in 
the proper exercise of the duty to take and retain 
possession,46 

The mere fact that the attached property is more 
or less of 2 ponderous nature and physically annex- 
ed to the soil does not prevent the allowance of a 
keeper's fee, where such property might to a large 
extent have been dismantled and carried away 47 It 
is not necessary, under all circumstances, to gather 
together in one place all the attached property, and 
the fact that the property 1s kept in different places 
does not necessarily show that maintaining keepers in 
such places was not a necessary expense 48 


c. Persons Liable 


(1) Debtor or defendant in attachment 

(2) Creditor or plaintiff in attachment 

(3) Persons other than attachment de- 
fendant or plaintiff 

(4) Persons directly liable to custodian 


(1) Debtor or Defendant in Attachment 


In general, the expense of keeping and caring for 
the attached property falls ultimately on the attachment 
defendant where judgment in the action goes against 
him. 


As the officer is entitled, in case he has paid the 
expenses of keeping and caring for the attached prop- 
erty and judgment 1n the action goes against defend- 
ant, to deduct such expenses from the proceeds of 
the attached property before turning them over to 
the attaching creditor in satisfaction of his debt, as 
explained below in subsection d (4) of this section, 
it is apparent that, under such circumstances, the cost 


the charges must be reasonable and 
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of such care and custody falls eventually on defend- 
ant.49 The expense of keeping the property of a 
third person cannot be imposed on an unsuccessful 
defendant.50 


In general, where defendant in attachment prevails, 
either in the principal action or with respect to the 
propriety of the attachment, he cannot be held liable 
for the expense of keeping the property while the 
officer held 1t under the attachment,5! and the of- 
ficer has no lien on the property or its proceeds as 
against defendant.52 


Where defendant contracts to pay the expenses 
of keeping attached property, he is liable on such 
contract, and the officer is not bound to credit the sum 
so received on his legal charges 5° An agreement 
between the sheriff and a person with whom the 
sheriff stored attached property as to liability for 
storage charges has no binding effect on defendant 
im attachment or his administrator, where the writ of 
attachment has been dismissed.54 


Where the possession of property is illegally ac- 
quired under color of an attachment, the officer can- 
not charge the attachment defendant for keeping the 
property.55 

Maintenance of live siock. If live stock is at- 
tached and defendant does not have it released on 
bond, he is bound to care for it and 1s responsible 
for such expense if judgment is entered against 
him 58 


(2) Creditor or Plaintiff in Attachment 


In general, plaintiff in attachment becomes liable for 
the expense of keeping the attached property If the ac- 
tion is dismissed, the attachment Ie discharged, or de- 
fendant prevails on final determiration of the cause. 


If an attachment suit is dismissed, the attach- 
ment is discharged, or defendant prevails on the final 
determination of the cause, the expenses of keeping 
the property must, in general, be paid by pla:ntiff,57 
and the officer has no lien on the property or its pro- 
ceeds as against defendant, as explained above in sub- 
section c (1) of this section. 


4 Lyons v. Dmpire Fuel Co., (C.C.; Mass—Tyler v Ulmer, 12 Mass 163.153 Brown v. Cooper, 65 How Pr (N. 


A Ohio) 270 F 930. 


45. Idaho—McConnell v 
mick, 28 P. 421, 8 Idaho (Hasb ) 


227. Wyo. 450 


N Y—Seeman v Tiedeman, 68 NYS | 6 CJ. p 870 note 99 


50. Beeman, etc, Mercantile Co. v. 56 Ky—McCormick v 
Sorenson, supra 


401, 58 App Div 615 

6 CJ p 870 note 96 

46. Cutter v Howe, 122 Mass 541— 
6€CJ p 870 note 97. 


47. Callahan v. Danziger, 158 P. 760, 
172 Cal 738 


48. Callahan v. Danziger, supra 


48. Me.—Baldwin y. Hatch, 54 Me 
167. 


Sorenson, 
note 4. 


Vt—Dean v. Bailey, 12 Vt 142 
McCor-| Wyo—Beeman, etc, Mercantile Co. 
v Sorenson, 89 P 746, 


¥.) 126. 


S& Roehl Storage Co. v Wilson, 256 
NW 6598, 268 Mich 691 


535. Gardrer v Hust, 31 SCL 601. 


Exchange 
Bank, 82 SW 982, 17 KyL 847. 
Mass-—-Phelps v Campbell, 1 Pick. 


1135, 165 


51. Beeman, etc, Mercantile Co., v. 59 
supra—6 CJ. p 38:71|Vt—Dean v Bailey, 12 Vt 142. 


6 CJ p 871 note 8 


52. Beeman, etc, Mercantile Co, v.|857%. Beeman, etc, Mercantile Co v., 
Sorenson, supra—6 CJ. p 371 note 
4. 


Sorenson, 89 P 745, 1185, 15 Wyo. 
450—6 CJ. p 871 note 4, 
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Under an agreement between plaintiff in attach- 
ment and claimants of the attached property who 
were not parties to the attachment suit, providing 
for the release of the levy by such plaintiff and an 
order by him on the attaching officer to return the 
attached property to such claimants, such plaintiff, 
on releasing the levy and making the order, 1s not 
liable for the expense of the care and disposal of 
the attached property, in the absence of any provi- 
sion 1n the agreement imposing such hability on 
him, 58 


(3) Persons Other than Attachment Defend- 
ant or Plaintiff 


Usually a person other than the attachment credi- 
tor or defendant, who owns or has an Interest in the at- 
tached property, is not liable for expenses in connection 
with the attached property In the absence of an agree- 
ment imposing Ifability on him. 


Where the attaching officer wrongfully seizes and 
sells property which 1s subsequently adjudged to 
belong to a third person, he cannot, as against such 
irue owner, retain the costs of the seizure and 
sale 59 So, in general, a mortgagee of the property 
attached cannot be held liable for the cost of keep- 
ing 1t.60 

Where an officer seizes property which is not at- 
tachable because the interest of attachment defend- 
ant is that of mortgagee and the property remains 
in the hands of the mortgagor with the nght of re- 
demption, the officer or his bailee may not hold the 
property as against the mortgagor to compel reim- 
bursement of money expended in discharge of a 
prior lien.61 


The owner of attached property other than the at- 
tachment defendant may become liable for the ex- 
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pense of caring for and keeping such property under 
an implied contract.62 


Under some statutes, the attaching officer is not 
liable to the attachment defendant for the amount 
of the necessary costs of the sale of the attached 
property, which such officer deducted from the pro- 
ceeds and retained before paying over the proceeds 
of sale to defendant on the latter’s giving bond to 
dissolve the attachment, notwithstanding defendant 
prevailed in the action.®? 


(4) Persons Directly Liable to Custodian 


In general, a sheriff who employs a custodian fs 
lable to such custodian for the latter’s compensation. 
The custodian has no claim against the attaching plain- 
tiff unless the services are rendered at the instance or 
request of such plaintiff. 

While there is authority for the view that the 
sheriff by employing a keeper does not make him- 
self personally responsible to such keeper unless he 
has done so expressly,64 ordinarily, where the sher- 
iff appomts a custodian to keep and care for the 
attached property, he 1s liable to such custodian e1- 
ther under his express contract or for a reasonable 
compensation.£5 So, a sheriff who employs a keep- 
er without obtaining an order of court, n accordance 
with a statutory requirement, becomes personally 
liable for the keeper’s compensation,®6 and the sher- 
1ff may not rely on his failure to obtain such order 
to relieve himself from such liability 8? In such 
case the appointee 1s under no obligation to deter- 
mine as to whether or not the order has been ob- 
tamned.68 


The custodian has no claim against the attaching 
plaintiff or creditor for his services,®9 except where 


58. MoPherson v. Harris, 69 Ala 630 
—§ CJ p 371 note 4 [a] (2). 


88. Haywood v Hardie, 76 NC 3884. 


60. Grover v Cash, 258 P 676, 69 
Utah 194—6 CJ p 871 note 6 


61. Morton v Hodgdon, 32 Me 127. 


62. Collins v Lewis, 149 A 668, 111 
Conn 299 


Cattle in possession of attachment 
defendant under conditional sales 


contract 

(1) An attaching officel’s posscs- 
sion of atrached cattle which he had 
taken from the attachment defend- 
ant, who had poasession of the cat- 
tle under a conditional sales contract, 
was that of an individual only, in 
respect of the liability of the seller 
for the expense of caring for and 
keeping such cattle, after the attach- 
ment defendant’s abandonment of his 
interest in the cattle and the attach- 
ing officer’s tender of the cattle to 
the seller—Colling yv. Lewis, 149 A 
668, 111 Conn 299. 


(2) Such seller became lable to 
the attaching offlcer for the expense 
of the care and Iecping of the cat- 
tle after the sellez’s refusal of the 
tender on the ground that he was not 
able to recoive the cattle at the t:me 
of tendcr, where the attaching ofhcer 
informed the seller that he was hold- 
ing the cattle for the seller and 
would look to the latter for the ex- 
penao of keeping the cattle and the 
seller subsequently sold the cattle 
and gave a receipt thercfor to the 
atiaching officer on relinquishment of 
possession by such officer —Collins 
v Lewis, supra 


Care of animal with consent of own- 
er 

While, when & person’s property is 
taken from his possession by the un- 
lawful act of an officer, such person 
is not Jiable to pay for the keep of 
such property in the intemm, one 
who furnished feed for an animal 
with the consent of the owner 1s en- 
titled to recover compengation there- 
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for from the owner—Summerton 
Live Stock Co, v Cleveland Mfg Co, 
103 SH 616,114 SC 186 


638. Pollard v Baker, 101 Mass 2659 
—6 CJ p 871 note 2 [b] 


64. Hawley v Dawson, 18 P. 692, 16 
Or 34i—6 CJ p 371 note 7 [a]. 
65. Iowa—Hurd v Ladner, 81 NW. 
470, 110 Iowa 268—Rowley v 
Painter, 29 NW 401, 60 Iowa 432 
Nev—Allen v Ingalls, 111 P. 34, 114 
P 768, 38 Nev 281, 285, Ann Cas 

1918H) 755 
6 CJ p 871 note 7. 


66. Noel v Cowan, 260 P 116, 80 
Mont 258 


67. Daly v Kelley, 187 P, 1023, 67 
Mont 3806. 


68. Daly v Kelley, supra. 


69. Iowa—Hurd vy. Ladner, 81 NW. 
470, 110 Iowa 263 

Nev —Allen v. Ingalls, 111 P. $4, 114 
P 768, 83 Nev. 281, Ann Cas 1913 
766. 
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such services were rendered at the instance or re- 
quest of such creditor or plaintiff.70 


In an action against the officer for the compen- 
sation of the custodian, it is no defense that the 
officer has no claim against another for the per- 
formance of such services.71 So, as between the 
officer and the custodian, the validity of the levy is 
not material72 The fact that a person was in the 
employ of the owner, trustee, or receiver of attach- 
ed property during a part or all of the time that 
he was in charge of such property as keeper under 
appointment by a sheriff, does not prevent his re- 
covering from the sheriff the reasonable value of 
his services as a keeper.73 


d. Allowance and Enforcement 
(1) In general 
(2) Amount 
(3) Taxation as costs 
(4) Lien, deduction from proceeds, and 
retention of possession 


(1) In General 


The method, If any, prescribed by statute for deter- 
mining compensation must be pursued. 


Where a statute provides the method of deter- 
mining the compensation, as by allowance of the 
court, such method must be pursued 74 


While in some jurisdictions plaintiff in attach- 
ment, who cared for attached cattle under a con- 
tract with the sheriff, cannot recover under such 
contract by way of costs where the sheriff did not 
obtain an order of court to make the contract,75 
plaintiff 1s entitled to a reasonable compensation not 
to exceed that agreed on between himself and the 
sheriff. 76 


Obio.— Baker v. Campbell, 2 Ohio S 
& CP. 148, 3 Ohio NP. 297. 


yO. Nev—Allen v Ingalls, 111 P. 34, 
114 P 758, 83 Nev. 281, Ann Caz. 
1918 755. 

Ohio —Baker v. Campbell, 2 Ohio 8. 
& C P. 148, 8 Ohio NP. 297. 

Or—Hawley v. Dawson, 18 P. 592, 16 
Or. 844 


478 
6 CJ. p 872 note 11. 


146 Ark. 149. 


77. 


ATTACHMENT 


N Y—Treadwell v. 
Mfg Co, 78 NYS. 288, 75 App Div. 


76 Vaughan v. Hinkle, 225 S.W. 2326, 


76. Vaughan v. Hinkle, supra. 
Dean v Bailey, 12 Vt. 1432. 
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Where an attaching officer uses attached property 
and the use is sufficient to pay for the keeping, such 
officer may not maintain an action against the at- 
tachment plaintiff for the expense of such keeping.7? 


An issue between the keeper of attached property, 
appointed pursuant to an order of court, and the 
attachment debtor as to board furnished by such 
defendant to the keeper while the latter was in pos- 
session of the property cannot be adjudicated in 
the main action to which the keeper is not a party.7& 


The view has been expressed that, where plain- 
tiff in attachment 1s entitled to an allowance for stor- 
age charges for the period during which the attach- 
ed property was kept on barges owned by such plain- 
tiff, the allowance may properly be made at any time 
before the distribution of the proceeds of the sale 
of the attached property and as an incident to such 
distribution, where the court by its order of sale re- 
served, and actually retained, control over the dispo- 
sition of the proceeds.79 


(Z) Amount 


A etatutory provision fixing the amount to be al- 
lowed for the care and custody of the attached property 
controls. The amount of the just and reasonable ex- 
penses incurred should be allowed in the absence of a 
statutory provision fixing the amount, 

If the amount to be allowed for the care and 
custody of attached property 1s fixed by statute, such 
limit cannot be exceeded 89 Jf the amount is not, 
fixed by statute, the officer should be allowed the 
just and equitable expenses incurred in the proper 
care and keeping of the property while in his cus- 
tody.81 


Ordinarily, the amount is fixed by the officer who 
issued the writ,82 or by the court,88 whose discre- 


John A. Meade; keeper—Cosner v United Mines Co, 


198 P. 4723, 88 Idaho 801. 

Si. Leadville City Bank v. Tucker, 
8 P 217, 7 Colo 220 

88. German American Bank v. Mor- 
ris Run Coal Co, 68 NY. 585—6 
CJ. p 872 note 16 [b]. 


$3. In re Needham, 8 Dane Abr. 


6 CJ. p 871 note 9. 

71. Me—Tyler v. Winslow, 46 Me. 
848, 

Mass—Stowe v. Buttrick, 125 Mass. 
449. 

Nev.—Allen v. Ingalls, 111 P. 84, 114 
P 758, 38 Nev. 281, 285, Ann Cas 
1912) 7656. 

6CJ p 872 note 10. 


73. Lawrenson v. McDonald, 69 N. 
W. 686, 9 SD. 440. 

73 Daly v. Kelley, 187 P. 1023, 57 
Mont. 306. 

74. Colo—Hdinger v. Thomas, 47 P. 
847, 9 Colo.App. 151. 


78. Chowning v Madison Land & 
Irrigation Co., 276 P. 946, 84 Mont. 
494 


79. Lyons v Empire Fuel Co, (CC. 
A Ohio) 270 F 980 


80. Mathers v Ramsey, 2 Duisn. 

(Ohio) 334—6 CJ. p 872 note 18. 
Fees for keepers 

An allowance of four dollars per 
diem each for two keepers for keep- 
ing possession of and preserving 
property under attachment was in 
conflict with CompSt § 3704, which 
provides that no more than three 
dollars per diem be allowed to a 
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(Mass.) 79—€6 CJ. p 872 note 16. 


of custodians 

An allowance of two dollars and 
fifty cents per day to each of two 
custodians of property attached can- 
not be said to be excessive where the 
property consisted of a number of 
properties widely scattered, and the 
responsibility of the custodians was 
great.—Colorado Vanadium Corpora- 
tion v Western Colorado Power Co, 
218 P. 122, 78 Colo. 24. 


Property kept in excess of specified 
Determination as to fees to which 
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tion in regard to such allowance is sometimes con- 
trolled by statute.%4 


A person who had been appointed by the sheriff 
as keeper of attached property, without an order of 
court required by statute, 1s entitled to recover from 
the sheriff a reasonable compensation from the time 
of his appointment to the time when he surrendered 
or was required to surrender, possession ef the at- 
tached property to some other person,85 


(3) Taxation as Costs 


While it has been considered that charges for keep- 
Ing and preserving attached property are not taxable in 
the ordinary way as costs, In some Jurisdictions such 
charges are taxable as costs. 


While it has been considered that charges for 
keeping and preserving attached property are not 
taxable in the ordinary way as costs,86 or as costs 
which abide the event of the su:t,87 the practice of 
taxing such charges as costs prevails in a number 
of jurisdictions.88 


Intervention in an attachment proceeding by a 
person who submits a claim for rent of premises 
in which the attached goods were located, for the 
period during which such premises were retained by 
an officer until the goods were sold, may be treated 
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as a motion to tax the costs, within the meaning of a 
statute for taxing as costs the necessary expense of 
keeping the attached property.®® 


_ = = = “ 


(4) Lien, Deduction from Proceeds, and Re- 
tention of Possession 


The charges of the officer sometimes constitute a lien 
on the attached property, to be satisfied before the prow 
ceeds are applied on the execution where plaintiff suc- 
ceeds In the action. 

Where plaintiff succeeds in the action the charges 
of the officer for keeping attached property have 
been held to constitute a lien on the same which 
must be satisfied before the proceeds of the sale of 
the property are applied on the exccution °° and it 
is not necessary, in order to preserve this lien, that 
a charge should be taxed as costs and included m 
the execution 91 Under some statutes garage charg- 
es for the safe-keeping of an attached automobile 
constitute a lien on the attached property.92 


The right of the attaching officer or officer in 
charge of the attached property to retain possession 
of the property until certain expenses for the keep- 
ing of such property have been paid has been rec- 
ognized under some statutes 93 


The propriety of paying the expenses of preserv- 


an attaching officer securing property 
himself on the keeper’s discharge 
after ten days was entitled, under St 
(1918) c¢ 611 § 1, was within the 
sound discretion of the court —Hel- 
liwell Garages v Feinberg, 126 NH 
476, 286 Mass. 258. 


84. McConnell vw McCormick, 28 P. 
421, 8 Idaho (Hash) 227-8 CJ 
p 872 note 17 


Ss. Daly v. Kelley, 187 P 1022, 67 
Mont 806. 
not excessive—Daly v. 
Kelley, 187 P. 1022, 57 Mont. 806. 


ee Genesee County Sav Bank v 
Ottawa Cir Judge, 20 NW. 53, 54 
Mich 305—6 CJ p 372 note 18. 


S87. Hanness v. Smith, 21 NJ Law 
495 


88. Edinger v. Thomas, 47 P. 847, 9 
Colo App. 151—8 CJ. p 372 note 20. 


Federal court 

In a case which involved the nght 
of plaintif® in attachment to an al- 
lowance for the use of barges own- 
ed by him for the storage of the at- 
tached property, the court said: “It 
seems to us the District Court has 
jurisdiction to entertain and act up- 
on plaintiffs applications and tax the 
rental value as costs.”’—Lyons v. 
Hmpire Fuel Co, (CCA Ohio) 270 F. 
930, 932 
Facts not showing want of due dill. 

gence 

The facts under consideration did 

not show want of due dilgence on 


the part of plaintiff in attachment, 
in prosecuting the action, and he was 
not, therefore, prevented from taxing 
as costs keeper's fees—Callahan Vv. 
Danziger, 158 P. 760, 172 Cal. 788 


In Oregon 

(1) The view has been expressed 
that, where a keeper 18 necessary, 
the expense 18 in the nature of a dis- 
bursement which plaintiff might law- 
fully make and which he might tax 
in the cause if he should prevail — 
eed v Dawson, 18 P 692, 16 Or. 
44 


(2) It seoms, however, that expen- 
ditures of the officer for taking care 
of the property do not, like taxnble 
costs, abide the event of the action 
but are a charge on the assets — 
Schneider v Sears, 8 P. 841, 13 Or 
69 


(3) Furthermore, the view has 
boen expressed that the expense of 
keeping property held under attach-~ 
ment 18 neither a cost nor a disburse- 
ment under the statute, since the 
reasonableness of such charges 18 not 
and cannot be fixed by law, and that 
the clerk, who 1s a munisterial of- 
ficer, cannot dete:mine the amount 
due nor tax the same—Mitchell, etc, 
Co v. Downing, 32 P. 394, 23 Or 448 

(4) The reasonableness of the 
charges of the officer for the care of 
the attached property should be de- 
termined by the court, on notce to 
plaintiff in attachment, and the 
amount as so determined should be 
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entered as costs and disbursements 
against plaintiff and in favor of the 
officer, where the action has been set- 
tled and plaintiff agreed to pay the 
costs —Mitchell, etc, Co. v. Downing, 
supra 
8&8. Wm R Moore Dry Goods Co v 
Lammers, 25 SW (2d) 754, 181 
Ark, 334. 


90. Me—Baldwin vy. Hatch, 54 Me 
167 

Vt—McNeil v Bean, 32 Vt. 429 

6 CJ p 872 note 21. 


S81. Mc—Baldwin v. Hatch, 54 Me 
167 
Vt—MeNell v Bean, 32 Vt 429. 


$2. Bentinck v Menottl, 275 P 850, 
97 CalApp 412 


$3. Bentinck v. Menotti, supra— 
Newell v. McDonald, 212 P. 389, 60 
Cal App. 202—6 CJ. p 372 note 21 
[ad] (2). 


Storage and garage charges 

The above rule applica where the 
expenses involved are storage or gar- 
age charges for an attached automo- 
bile —Bentunck v Menottl, 275 P. 850, 
97 CalApp 850—Newell v McDonald, 
212 P. 389, 60 CalApp 202. 


Payment by attachment defendant 

It has been held that the owner of 
an attached automobile, who was the 
attachment defendant, must pay 
garage charges in order to obtain 
possegsion.—Bentinck v. Menotti, 275 
P. 850, 97 CalApp. 412. 
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ing and selling the attached property out of the 
proceeds of such property has been recognized, where 
such property was delivered to an assignee for the 
benefit of creditors of the owner under an agreement 
between the assignor, the assignee, and the attach- 
ment creditor that the property should be converted 
into money and the proceeds held to await the event 
of the attachment suit and the suit was determined 
in favor of the attachment creditor.94 


§ 294. Release of Property by Direction of 
Parties 
In general, the attaching officer may properly release 
the attached property where he ita directed to do so by 
the attaching creditor or such creditor’s attorney, or by 
both parties to the attachment action. 

The attaching officer is justified in releasing the 
attached property where the attaching creditor or 
such creditor's attorney directs such release ,95 and, 
a fortiors, the officer is justified in releasing the 
property where plaintiff and defendant im the at- 
tachment suit agree on terms of settlement and there- 
upon direct him to release the property.®6 


The right of plaintiff in attachment to recover for 
damages to attached property against a person to 
whom the attaching officer, with the permission of 
plaintiff, delivered the attached property, on receiv- 
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ing from such person an indemnity bond, has been 
recognized, where the evidence showed a specific 
agreement or understanding on the part of the per- 
son to whom the property was delivered that his 
use of the property would be at his own risk of in- 
jury thereto, and the injury to the property, as to 
which recovery is sought, occurred while the prop- 
erty was in such person’s possession.97 In such case 
the proper measure of damages 1s the extent to which 
the attachment lien was depreciated by the injury to 
the property ;98 but, if, after the injury, the mar- 
ket value of the property was sufficient to satisfy 
the attachment lien, plaintiff is not entitled to re- 
cover anything.99 


§ 295. Release of Surplus Property or Pro- 
ceeds 


Questions concerning the amount of property to 
be attached and as to the effect of an excessive levy 
have been considered 1n § 235, and those concerning 
the release of an excessive levy and the disposition 
of any surplus on sale of the property will be dis- 
cussed in § 335. Questions other than these, if any 
such may arise in future cases involving the release 
of surplus property or proceeds by the attaching 
officer, will be treated in the Pocket Parts under this 
section number. 


C. DELIVERY TO RECEIPTOR OR BAILEE 


§ 296. In General 


The attaching officer may, In the absence of a statu- 
tory prohibition, place the attached property in the hands 
of a receiptor or bailee for safeheeping. 

An officer who attaches personal property may, in 
the absence of a statutory provision to the contrary, 
deliver possession of it to a receiptor,+ and the prac- 
tice 1s said to be coeval with the practice of mak- 
ing such attachments? It 1s im its nature a sim- 
ple deposit, a delivery of the property to be kept 
by the depositary without compensation until call- 
ed for by the attaching officer, and the relation of 
the receiptor and the officer is that of bador and 
bailee,® this fact distinguishing the delivery of prop- 


94 McLain v. Simington, 87 Ohio ,99. Calliuhan v. Montrief, supra. 

1. Guttentag v. Huntley, 139 N.B. 
601, 245 Mass. 212. 

@. Phelps v. Gilchrist, 28 NH. 266. 

Neb —Cole v Edwards, 72 NW 1045, 3. McDermott v Jaquith, 92 A. 280, 

88 Vt. 840—6 CJ p 816 note 61. 

96. Melhop v. Seaton, 41 N.W 600,/4 Guttentag v. Huntley, 139 N.H. 


Mass 212—Robinson Vv. 
Besarick, 80 NEL 5538, 166 Mass. 


St 660 


95. Cal—Smith v. Robinson, 1 P. 
$58, 64 Cal 387 


52 Neb 711. 


77 Iowa 151—6 CJ. p 826 note 6 501, 245 


97. Calluhan v. Montrief, (Tex Civ. 
App) 71 8 W.(2d) 564. 


98. Calhhan v Montrief, supra. 
7CJ.S8—S81 
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erty to a receiptor from the situation which arises 
wherein, as has been considered in section 2%, 
the officer places the attached property i the hands 
of a keeper, servant, or agent who becomes a mere 
custodian and servant of the attaching officer, al- 
though the officer, it should be noted, may surrender 
the custody of the property to a bailee for hire, who is 
neither a keeper in this sense nor a receiptor.§ 


Under this practice property is sometimes receipt- 
ed to be held by the receiptor, it is sometimes re- 
cepted to be left with or returned to defendant for 
his use, and is sometimes receipted to be used up or 
sold by defendant; and any person sui juris, wheth- 


When garage owner not receiptor 

A garage owner whose employee, 
to whom the attaching officer delv- 
ered an attached automobile, was 
authorized only to receive cars for 
gafe-keeping and issue tags, or 
checks, and who issued only a check, 
was not a keeper or receiptor, in the 
absence of a special agreement by 
the owner to serve as such receiptor. 
—Guttentag v Huntley, 189 NZX. 
501, 245 Mass 212. 


8. Guttentag v Huntley, 189 N.E.|@ McDermott v. Jaquith, 92 A. 230, 
501, 245 Mass 212. 


481 


83 Vt. 240. 


er plaintiff? or defendant® in the attachment suit, 
claimant of the attached property,® or an indifferent 
person,10 may be the receiptor. 


The taking of a receipt by the officer is purely a 
voluntary act;41 and the receipt 1s taken solely for 
the benefit and security of the officer.14 


Where the attaching creditor, or his attorney, con- 
sents to the officer’s taking a receipt for the attach- 
ed property, and approves of the receiptor, the of- 
ficer 1s generally held to be relieved from all lia- 
bility for losses not occasioned by his neglect or mis- 
feasance,!3 although a mere direction to the officer 
that he may take receiptors has been held not to 
release him from his official liability for the ultimate 
responsibility of the receiptors in case he allows the 
property to pass into their hands,!4 and the officer 
18 liable for the tort or neglect of a receptor to whom 
he mtrusts the property without the agency of the 
creditor,15 


§ 297. Form and Requisites of Receipt 


There is no prescribed form for a receipt, and its 
effectiveness as such is determined by the law of con- 
tracts and ballments, 

Where the officer delivers the attached property 
to a bailee for safekeepmg no particular agreement 
1g necessary,4§ and 1n the absence of a statutory pro- 
vision therefor no writing 1s required,!’ although 
1t would seem that the convenience and safety of the 
parties would render some writing showing the facts 
necessary in cases where the number of the articles 
attached is considerable 18 However, a simple re- 
ceipt admitting that the articles enumerated had been 
delivered by the officer to the receiptor for safe- 
keeping and to be returned on request 1s sufficient 19 
On the other hand, since it is not necessarily a mere 
receipt and evidence of a deposit, the writing may 
contain stipulations with relation to various matters 
on the one side or the other, varying the obligations 


7. Myers v. Walker, 24 P (2d) 97,,16. 
178 Wash 692—6 C.J. pn 316 note 17 
65 

& Myers v. Walker, supra—6 CJ. 
p 816 note 66 J 

9. Kingsbury v. Sargent, 22 A 105,/ 19. 
88 Me 280—6 CJ. p 316 note 67. 

10. Wheeler v Nichols, 82 Me 283/ oo 
——§ CJ. p 816 note 68 

il. McDermott v Jaquith, 92 A 3230, $80 
88 Vt 240—6 CJ p 816 note 62. 

22. McDermott v. Jaquith, supra 

a3. Jewett v Dockray, 84 Me 45— 
6 CJ. p 816 note 63 

14 Austin v. Town of Burlngton, 
84 Vt 506—6 CJ. p 8316 note 64. 

15. Gilbert v. Crandall, 84 Vt. 188 
— § C.J. p 816 note 64. 


841 


ATTACHMENT 


. Phelps v. Gilchrist, supra. 
18. Phelps v. Gilchrist, supra—6 C. 
p $17 note 70 


Phelps v Gilchrist, supra-—6 C 
J p 315 note 61 


Phelps v Gulchrist, supra. 
21. Me—Humphreys v Cobb, 22 Me 


6 CJ p 817 note 71. 


Forms of receipts, 1n whole or in 76. 
part —McNerney v. Downs, 101 A./97. Goldberg v. Parker, 87 A. 555, 
494, 82 Conn 139—Lester v Ladri- 
gan, 98 A. 124, 90 Conn 570—Sween- 
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imposed by the law on the depositary,?9 and as it is 
nothing more than the written evidence of the con- 
tract of bailment entered into by the officer and re- 
ceiptor, 1ts form is a matter of voluntary agreement 
between them, and the mghts and liabilities of the 
parties to it must be determined by its fair construc- 
tion #1 


Where the contrary does not appear, it will be 
assumed that the receipt was 1n common form.?2 


The delivery of goods under an attachment by 
an officer 1s a sufficient consideration for the con- 
tract of a receiptor making himself responsible there- 
by for the amount of debt and damages claimed 1n the 
writ,48 


§ 298. Effect of Receipt 
a. In general 
b On attachment lien 
c. Estoppel 


a. In General 
A receipt is treated as a contract of barlment. 
A receipt for attached property 1s treated as a 


contract24 between the rece:pior and the attaching 
officer.26 


The possession of a receiptor of property which 


has been taken by a lawful writ 1s, in law, that of the 
officer to whom he 1s accountable 78 

The relation of creditor and debtor between a 
surety on an officer’s receipt of attached property 
and the attachment creditor arises at the very time 
the suretyship begins.27 


b. On Attachment Lien 


Surrender of goods attached on receipt does not dils- 
solve the attachment, except as to strangers to the action 
or to the recerpt. 


The acceptance by an officer of a receipt for at- 


Phelps v Gilchrist, 28 NH 266 ;ey v Haggerty, (N-H) 177 A. 294— 


6 CJ p 816 note 69 [a] 
aa. Finn v. Holden, (Vt) 175 A. 231. 


23. Savage v. Robinson, 44 A 926, 
83 Me 262—6 CJ p 817 note 77, 
p 818 note 86 [d] 


24. Brown v. Gleed, 33 Vt. 147—6 
CJ p $17 note 72. 


25. Perley v. Brown, 18 NH 404— 
6 CJ p 317 note 738 


NH—Sanborn v. Buswell, 51 NH Parol evidence to contradict see in- 
&578—Bruce v. Pettengill, 12 NH 


fra § 302 f. 


26. McDermott v. Jaquith, 92 A. 
280, 88 Vt. 240—6 CJ p 317 note 


87 Conn 99, 46 LRA(NS.) 1097, 
Ann Cas 1914C 1059. 
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tached property does not, as a rule, affect the attach- 
ment lien, but the goods are regarded as still under 
the officer’s control.28 Moreover, the mere fact that 
the receiptor returns the property to the debtor does 
not affect the attachment 2® Where, however, the 
rights of innocent third parties are concerned, the 
attachment as to them must be regarded as dis- 
solved ;39 


Where the receipt is in the alternative to pay a 
fixed sum or to redeliver the property, the receiptor 
has the right to elect which he will do, and the at- 
tachment 1s dissolved #1 


The failure of the officer to take a receipt 1n writ- 
ing does not dissolve the attachment.?2 


c. Estoppel 
(1) In general 
(2) As to right of recciptor to assert in- 
terest 1n property 
(3) As to valuation 


(1) In General 


A receiptor is estopped to deny the attachment, or 
consideration for the receipt. 


A receipt for attached property 1s conclusive on the 
receiptor as to the attachment of the property de- 
scribed therein,®* and the receptor 1s concluded from 
setting up want of conside1ation for the execution of 


as. NH—Sweeney v. Haggerty, 177 
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the receipt.24 


A receipt providing that the receiptor is estopped to 
deny the attachment, ownership of defendant, and the 
stipulated value of the property seized 1s not agaist 
public policy 25 


(2) As to Right of Receiptor to Assert Inter- 
est in Property 


A receiptor Is not precluded from asserting his own 
title, or that of a claimant, except by his conduct or by 
an express provision of the receipt; an estoppel by con- 
tract terminates on redelivery. 


It 1s generally held that, in an action on a simple 
accountable receipt, in which there is a mere promise 
to redeliver the property to the attaching officer with 
no direct admission of defendant’s title, the receiptor 
may, 1n defense, assert his own title to, or lien on, the 
property, or that of another to whom he has return- 
ed i1t36 However, a receiptor may estop himself 
to deny the debtor’s title to the attached property in 
an action on the receipt, as where the receipt con- 
tains an express recital of an estoppel ;8?7 or where 
it contains an express admission of the debtor’s ti- 
tle, with a promise to return the goods, or pay the 
judgment, not to exceed the stipulated valuation of 
the property ;88 or where the conduct of the receiptor 
who himself owns, or has a lien on, the goods has 
induced the officer to believe that they belong to the 
debtor ,2® or where the contract is a mere substitute 


A. 294 
Vt—McDermott v. 
230, 88 Vt 240 
Wash—Myers v Walker, 24 P.(2d) 

97, 173 Wash 692. 
6CJ p 3817 note 78 
Meoelpt affects only custody 

“The receipt merely affects the 
custody of the attached goods The 
attachment remains in force for the 
protection of the attaching officer 
and the attaching creditor ”— 
Sweeney v. Haggerty, (NH) 177 A 
294, 296. 


a9. N.H—Sweeney v. Haggerty, su- 
pra. 

Wash—Myers v. Walker, 24 P (2d) 
97, 178 Wash 592 


light to possession not affected 
“The claim, that when the oxen 
and the cow passed into the plain- 
tiffs hands after they were rece:pted 
for the attachment was dissolved, 
cannot be sustained. The attach- 
ment was still in force for the secu- 
rity of the attaching creditors, and 
the officer, by virtue of it, could take 
the property from the debtor as well 
as from the receiptor. As between 
the debtor and the officer, the attach- 
ment was subsisting The special 
property acquired by the officer un- 
der his attachment remained, and he 


Jaquith, 92 A 


the mghts of third parties had inter- 
vened "—Buzzell v Hardy, 68 NH 
381, 332, quoted in Sweeney v. Hag- 
gerty, (NH) 177 A 294, 296. 


30. Stewart v Stewart Drug Co, 
102 A 823, 117 Me 8&4. 
Bona fide purohasers and attaching 
creditors 
Where property is attached and 
then given to a receiptor and the 
property 1s sold to a bona fide pur- 
chaser or attached by other credi- 
tors, the attachment, as to them, 
must be regarded as discharged by 
delivery to the receliptor.—Stewart 
v Stewart Drug Co, 103 A. 823, 117 
Me 84. 


Temporary receiver in bankruptcy 
Where goods are attached and then 
released on receipt and surrendered 
to the debtor, the attachment lian 1s 
dissolved as to a temporary recelver 
in bankruptcy as a third person, 
without regard to the effect of the 
bankruptey on attachment—In re 
Schow, (DCConn) 218 F 514. 


31. Gary v. Graham, 81 A. 666, 108 
Me 452—6 CJ. p 318 note 80. 


32. Titcomb v Bay State Grocery 
Co, 150 NE 874, 354 Mass 599— 
Guttentag v Huntley, 1389 NEL 501, 
245 Mass 212 


33. Brown v. Gleed, 88 Vt. 147—6 


could assert it at any time, unless C.J. p 817 note 74, p 318 note 84 
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34 Stannard v. Tillotson, (Vt) 90 
A. 950 


35. McNerney v. Downs, 101 A. 494, 
92 Conn 139 


3& Whittredge v. Maxam, 44 A 
491, 68 NH 383—6 CJ p 318 note 
82. 


S37. McNerney v. Downs, 101 A 494, 
92 Conn. 139 


Property surrendered to clasmant 
Where property attached was sur- 
rendered to a receiptor, and the re- 
ceaipt contained a clause stating, “it 
being understood that we are hereby 
estopped from denying that the prop~ 
erty herein described has been at- 
tached by said officer, and that we 
have received the same from him, 
and 18 the property of said defend- 
ant, and of the value herein named,”’ 
the receiptor is estopped to deny the 
title of defendant and the right of 
the officer to recover the judgment 
and costs in an action on the receipt, 
even though he had delivered the 
property to claimant—McNerney v. 
Downs, 101 A. 494, 495, 92 Conn 189 


38. Drew v Livermore, 40 Me 266— 
6CJ p 318 note 86. 


39. Me—Sawyer v. Mason, 19 Me. 
49 

Mass —Dewey v. Field, 4 Metc. 381, 
38 AmD 376. 
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for the security by attachment, and is, in effect, 
but an agreement to indemnify the officer for not 
making an attachment;49 or where, although the 
property was not m fact attachable, the officer is 
still liable, either to plaintiff, defendant, or the true 
owner.*1 


The estoppel extends only for the duration of the 
receiptor’s liability, and terminates when the goods 
have been redelivered to the sheriff.*2 


(3) As to Valuation 


Where a valuation of the property attached [s stipu- 
lated in the receipt, this is conclusive between the re- 
ceiptor and the attaching officer. 

The valuation fixed by the receiptor and officer 1s 
conclusive as between themselves, either 1n assumpsit 
or troves.42 Where, however, the property 1s re- 
delivered, but in a damaged condition, the recitals 
of the receipt are only prima facie evidence of the 
value.‘ 


§ 299. Rights, Duties, and Liabilities of Re- 
ceiptor 
a. In general 
b. Indemnity or reimbursement of re- 
ceiptor 
c Redelivery of property 
d. Conversion 


a. In General 


The rights, duties, and liabilities of a recefptor are 


Minn —Haston v. Goodwin, 22 Minn 
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determined by the terms of his receipt and the law of 
bailments. 


A receiptor’s lability on his undertaking is de- 
pendent on 1ts terms, and on the law of bailments ;45 
but 1t may be stated generally that such liability is 
lumited by that of the attaching officer, and when that 
1s discharged the receiptor can no longer be held.*6 
It 1s, therefore, obvious that a receiptor is not, by 
reason of a common receipt, a surety or guarantor of 
the debt on which the suit was brought,47? nor is 
his liability for loss of goods absolute and uncondi- 
tional.48 


b. Indemnity or Reimbursement of Receiptor 


Where a receiptor has recelved from the debtor an 
indemnity bond, he may sue on such bond for injuries 
sustained by the debtor’s nonpayment of his debt. 


A receiptor cannot claim rermbursement for mon- 
ey paid out by him on an execution against an at- 
tachment debtor, where the execution has been satis- 
fied by an execution on the debtor’s lands the re- 
ceiptor taking a deed thereto as security for the 
amount paid the creditor;#9 but where he has re- 
ceived a bond to indemnify him for having given 
a receipt to an officer for attached goods, he 1s dam- 
nified by an attachment of his own property in a suit 
on his receipt to the officer, and may thereupon 
bring an action on such bond.50 


c. Redelivery of Property 
(1) Duty to redeliver on demand 
(2) Right to redeliver 
(3) Redelivery to debtor 


44. Bancroft v. Parker, 18 Pick 


426 
N.H —Clement v. Little, 42 NH 6568 


40. Conn—Staples v. Fullmore, 43 
Conn 610 

Mass —Lewis v. Webber, 116 Mass 
450—Thayer v. Hunt, 2 Allen 449 

Minn —Mason v Aldrich, 30 NW 
884, 36 Minn 288 

6 CJ. p 818 note 88 


41. Conn—Clark v. 
Conn 484 

Me —Harris v Morse, 49 Me 433, 77 
AmD 269 

Mass—Smith v. Cudworth, 24 Pick 
196 


42. Lester v. Ladrigan, 98 A. 124, 
90 Conn 670, LRAI1916F 939—6 
CJ. p 818 note 88, p 319 note 90 

Mo consideration for continuing es- 

toppel 

“When, however, the contract has 
been completely performed, and the 
parties put back into the position 
which they occupied before the con- 
tract was entered into, there seems 
to be no consideration left on which 
to found an estoppel by contract "— 

Lester v. Ladrigan, 98 A 124, 126, 

90 Conn 670, L.RAi1916F 988. 


Gaylord, 24 


“The plaintiff [did not] waive his 
title to the property by receipting 
for 1t This was legally entirely 
consistent with an intention ulti- 
mately to assert title, should circum- 
stances render it desirable for him 
so to do. The receipt wes indeed a 
promise to deliver over the goods to 
the officer Having done this, he 
might then bring his action of 
replevin, trespass or trover to test 
lis right”"—Hdmunds vy. Hull, 188 
Mass 445, 446 


Where recelptor asserts title in 
replevin 

Where property of the receiptor 
was attached as that of the debtor, 
the receiptor may, after redelivery, 
promptly replevy the property, not- 
withstanding the customary estoppel 
clauses in the receipt, for the es- 
toppel operates only while the re- 
celpt 18 1n force and the contract re- 
mains executory—dLester v Ladri- 
gan, 98 A 124, 90 Conn 670, LRA 
19168" 989 


43. Finn v. Holden, (Vt) 175 A 281 
—McDermott v. Jaquith, 92 A 280, 
88 Vt. 240—6 CJ p 818 note 8L 
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(Mass) 193 


45. Me—Waterman v. Treat, 49 Me 
309, 77 Am D. 261 

Minn—Mason v_ Aldrich, 30 NW. 
884, 36 Minn 283. 

6 CJ p $19 note 91. 


46. Me—Stewart v Stewort Drug 
Co, 102 A 828, 117 Me 81, 

NH—Sweeney v. Hagger.y, 177 A. 
294. 

6CJ p 519 note 92 


Where attachment discharged by 


bankruptoy 

Where the debtor has been ad- 
judged a bankrupt and the trustee 
has elected to seize the property 
subject to attachment, the attach- 
ment thereupon being dissolved, the 
sheriff has no further right to the 
property and, therefore, cannot de- 
mand it of the receiptor —Sweeney 
v. Haggerty, (NH) 177 A 294. 


47. Sweeney v. Haggerty, supra. 
48. Ide v Fassett, 45 Vt. 68. 


48. Woodward v. Munson, 126 Mass. 
102 


50. Otis v. Blake, 6 Mass. 3386. 
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(1) Duty to Redeliver on Demand 


The receiptor must redeliver the attached property 
to the sheriff on demand, provided the sheriff's right to 
possession has not terminated. 


The attaching officer has a right, at any time, to 
reclaim the attached property,5! either from his 
bailee or from defendant, 1f the bailee has allowed it 
to go back into the latter’s possession,52 and it 1s the 
duty of the bailee or receiptor, on demand, to rede- 
liver to the officer the identical property which he 
received from him,53 even though the lien of the 
attachment has expired 54 Where, however, the of- 
ficer’s liability 1s discharged, the bailee need not re- 
deliver to the sheriff, but will be held accountable 
to the debtor, or his assignee ,55 but the fact that the 
officer has been absolved from habuility 1s a matter 
of affirmative defense which the receiptor must es- 
tablish.56 


Attaching condtton to redelvery A receiptor may 
not attach a condition to redelivery, and, where he 
retains possession of the goods because the sheriff de- 
clines the conditions imposed, the rece:ptor is guilty 
of conversion.57 


(2) Right to Redeliver 


A receiptor has no right to require the sheriff to 
accept redelivery in the absence of a demand therefor by 
the sheriff. 


One who signs a receipt for goods attached, agree- 
ing to redeliver them to the attaching officer, or 
his order, on demand, cannot discharge himself by 
an offer to redeliver them before demand, unless 
expressly authorized so to do by the terms of his re- 
ceipt;58 but in case of a second aitachment on the 
receipted property, he may return the property to 
the custody of the officer, 1f he 1s unwilling to incur 


McDermott v Jaquith, 92 A 3230,,58. Rowland v. 
(Mass ) 58 


59. 
60. 


51. 
88 Vt. 240—6 CJ p 319 note 97 
5a. Sweeney v Haggerty, (NH) 
177 A 294—6 CJ p 820 note 98 
53. Doolan v Wilson, 47 A_ 658, 
78 Conn. 446—6 CJ. p 820 note! 61, 


54 Witch v Chapman, 28 Conn 257; 99 
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Whitney v Farwell, 10 NH 8 
Thayer v Hunt, 2 Allen (Mass ) 
449—€6 CJ p 320 note 4 

Finn v Holden, (Vt) 175 A 231 
99 —6 CJ p 319 note 93, p 320 note 
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any further responsibility by reason of such attach- 
ment.59 


(3) Redelivery to Debtor 


A redelivery of the property to the debtor, does not 
absolve the receiptor from liability to the officer. 


When property attached and receipted for is re- 
delivered to the debtor by the receiptor, the latter 
is liable therefor to the officer, whether by the re- 
ceipt and redelivery he becomes a bailee and serv- 
ant of the officer to keep the goods as in the custody 
of the law, or an original contractor, bound at his 
peril to have the goods forthcoming according to 
the terms of the rece:pt.60 


d. Oonversion. 


A receiptor or bailee of attached property may be 
guilty of conversion of attached property, as where he 
refuses to redeliver the sams on proper demand. 


The receiptor or bailee of attached property 1s 
lable at any time to be called to account, if guilty 
of converting the property by any abuse, wrongful 
use, or refusal to deliver on demand,®1 or where he 
violates other terms of the bailment;62 but mere 
negligence or nonfeasance of the receiptor 1m respect 
of the care of the property, whereby it becomes dam- 
aged, is not equivalent to a conversion.68 A bailee 
has the right to remove the goods to a warehouse, 
and a removal beyond the jurisdiction of the at- 
taching officer for that purpose does not dissolve 
the len or constitute conversion by the bailee.&4 


Where there 1s a mght to redelivery, the owner or 
his assignee must show a demand for the return of 
the goods, and a refusal to surrender the same, before 
the bailee can be held as a converter for nondelivery 
of the chattel.65 


16 Gray he acted honestly, where he deliv- 
ered the automobile to the true own- 
er without the tag—Guttentag v. 


Huntley, 139 NE 601, 245 Mass 212. 

63. Tinker v Mormill, 39 Vt. 477, 
94 Am D. 846. 

6% Titcomb v. Bay State Grocery 
Co, 150 NE 874, 254 Mass 699 

memoval from county 


—6 CJ p 820 note 1 


55. NH—Sweeney v Haggerty, 177 
A. 294. 
Vt—Finn v. Holden, 175 A 281. 


56. Finn v Holden, supra 
57. Finn v Holden, supia 


Reqairing assumption of liens 

A. receiptor of property taken by 
the sheriff on attachment against 
another could not require the sheriff 
to assume lens which were on the 
property when the receipt was sign- 
ed in order to entitle the sheriff to 
possession, although the sheriff 
would have been obliged to take the 
property subject to such liens —Finn 
v. Holden, (Vt) 175 A. 28L 


Admission of demand 

Receiptor’s admission of demand 
by the attaching officer and of non- 
compliance with the demand was 
without effect on his liability on re- 
celpt, siace the admission was no 
more than evidence of conversion — 
Largy v Moriison, (NH) 188 A 6 


6@ Guttentag v Huntley, 139 N.E 
501, 245 Mass 212. 


Where garage owner wrongfully de- 
livers automobile 
Where a garage owner, although 
not a receiptor, 1s bailee of an auto- 
mobile for a constable, and issues 
the customary tag to the baulor, he 1s 
liable for conversion, even though 
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Where goods were attached in one 
county by a constable, and he re- 
quested an interested party to put 
them in his warehouse to save the 
expense of storage, the removal of 
the goods by such bailee to a ware- 
house in another county did noi dis- 
solve the attachment or constitute 
conversion —Titcomb v. Bay State 
Grocery Co, 150 NH 874, 254 Masa. 
599 
65. Titcomb v. Bay State Grocery 

Co, supra—6 C.J p 320 note 99 
Mecessity for designation of place of 

delivery 

Where the debtor’s goods were 
seized and placed in custody of a 
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§ 300. Release and Discharge of Receiptor 


The attaching officer may release the receiptor, but 
the creditor cannot do so unless he releases his Judgment 
against the debtor. Where the attaching officer Is re- 
leased, this operates to release the liability of the re- 
celptor on his receipt. 

As a general rule, anything which will relieve the 
attaching officer from liability will also release the 
receiptor from liability on the receipt 66 While the 
attaching officer may undoubtedly release the re- 
ceiptor under proper circumstances, it has been held 
that he cannot do so after he has made an equitable 
assignment of the receipt to the attaching creditor,6? 
and the sheriff cannot release a receiptor to his depu- 
ty.68 The attaching creditor may release the re- 
ceiptor from liability by releasing his judgment 
against the debtor; but it has been said that he can- 
not do so while he retains such judgment, and has 
taken the necessary steps to perfcct his lien under his 
attachment.9 

Loss of property without fault Where live stock 
which has been attached and receipted for dies with- 
out the receiptor’s fault, before the time limited for 
its delivery,79 and, in general, whcre property has 
perished without fault of the bailce,?! he 1s released 
from liability. 


Dissolution of attachment. ‘The dissolution of the 
attachment relieves the receiptor of his liability, 1f 
the attached property has gone back into the hands of 
the owner,72 but not otherwise73 The mere fact 
that the prosecution of an attachment suit has 
been enjoined pending a procceding in equity does 


bailee, and the alleged cause of ac-; NH—Berry v. Flanders, 45 A 691, 
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not dissolve the attachment and discharge the sher- 
iff, or defeat his cause of action against the re- 
ceiptor.74 

Where an attachment has been dissolved by the 
insolvency or bankruptcy of the debtor, a receiptor 
for the attached property is discharged from liabil- 
ity on his undertaking, 1f the property has gone back 
mto the hands of the debtor, or if he delivers it to 
the assignee,5 unless there 1s an order of court con- 
tinuing the attachment for the benefit of the latter.76 


Execution agawumsi body of debtor. The hability 
of a receiptor for goods atiached which have not been 
delivered up by him on seasonable demand is not 
discharged by the subsequent commitment of the 
debtor on the execution ;?77 but 1t has been held that 
if, after demand and before a reasonable time for 
delivery, the debtor 1s committed on the execution 
and no alias 1s taken out, the receptor is excused 
from any delivery on that demand.78 

Proceedings 1n main action. A receptor of at- 
tached property 1s not discharged from lability on 
his receipt by any proceedings 1n the action in which 
the receipt is given, which do not increase his liabil- 
ity or modify, to his prejudice, his contract, as ex- 
pressed in the receipt 79 

Redelivery of property The redelivery of the re- 
ceipted property to the officer, on demand, discharges 
the receiptor from I:ability.80 

Subsequent aiiachment. A receiptor may be dis- 
charged by the officer taking the property into his 
own hands on a second attachment,®! or, it has been 


which was allcwed to remain in the 


tion for conversion was assigned by 


69 NH 626 


the debtor, the demand by the as-;6CJ p 821 note 12 


signee for delivery of the goods, 

without specifying the place of de- 

livery, was too indefinite as a de 

mand, and refusal of such demand 

could not be sufficiently definite to 

show a conversion of the goods by a 

refusal on the part of the bailee to 

deliver—Titcomb v. Bay State Gro- 

cery Co, 150 NH 874, 254 Mass 699 

Demand as condition to action see 
iniza § 302 c 

oa Me—Stewart v Stewart Drug 
Co, 102 A 8323, 117 Me 84 

Vt—Finn v Holden, 176 A 2381— 
McDermott v. Jaquith, 92 A 230, 
88 Vt 240. 

ey. Jewett v. Dockray, 34 Me. 45 

66. Pollard v. Graves, 28 Pick 
(Mass) 86—6 CJ. p 820 note 7. 

69. Torrey v. Otis, 67 Me. 573. 

7o. Me-—-Shaw v. Laughton, 20 Me 
266 

N H—Cross v. Brown, 41 NH. 2838 

71. Ide v Faseett, 45 Vt 68 

72. Mass—Hayward vy. George, 138 
Allen 66. 


Bankruptcy adjudication discharging 
hen of attachment see Bankruptcy 
§ 245 [7 CJ p 196 note 81] 

Insolvency proceedings avoiding at- 
tachment lien see Insolvency § 11 
[82 CJ p 856 note 3] 


73 Fitch v. Chapman, 28 Conn 257 


74. McDermoit v. Jaquith, 92 A. 230, 
88 Vt 240 


¥5. Largy v. Morrison, (NH) 188 
A 6@—Sweeney v Haggerty, (NH) 
177 A 294—6 CJ p 321 note 14 

Estoppel 
A receiptor of attached property, 

who signed a statement admitting 

the demand for the property by 
plaintiff and his noncompliance 
therewith, 1s not hable to the attach- 
ing Officer on the ground of estoppel, 
where the debtor was adjudged bank- 
rupt within four months after the 
attachment and bankruptcy t:ustee 
elected to treat the attachment as 

dissolved—Largy v. Morrison, (N. 

BH) 188 A. 86 

Fictitions description of property 
A receiptor of attached property 
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possession of the debtor was dis- 
charged from liability where the 
debtor was adjudged bankrupt within 
four months after the attachment 
was made, and the bankruptcy trus- 
tee elected to treat the attachment as 
dissolved by taking possession of the 
attached property, notwithstanding 
the fact that the receipt fictitiously 
recited the attachment of currency 
and did not desciibe the goods ac- 
tually attached—Sweeney v. Hag- 
gerty, (NH) 177 A 294 
76. Parker v. Warren, 2 #£Allen 
(Mass) 187. 
77. Twining v Foot, 5 Cush (Mass ) 
512—6 CJ p 321 note 16 


78 Jameson v. Ware, 6 Vt 610 


79. Stevens v Bailey, 68 NH 564— 
6 CJ p 321 note 19 


80. Lester v Ladrignn, 98 A 124, 
90 Conn 670, LRA1916R 939—6 
CJ. p 822 note 21. 


Sl. NH—Young v. Walker, 12 NH 
502—Webster v. Harper, 7 N.H. 
594 

Vt—Stannard v Tuillotson, 90 A. 
950—Rood v. Scott, 6 Vt. 268. 
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held, by the levy of a subsequent attachment and 
sale on execution, at the instance of plaintiff, or his 
attorney, after the first attachment.82 


Act or agreement of parities An agreement be- 
tween plaintiff and defendant in an action in which 
the property has been attached and receipted for to 
the officer by a third person, that plaintiff shall not 
enforce the receipt until after a specified time, and 
a forbearance to enforce it accordingly, will not 
discharge the receiptor from his liability to the of- 
ficer, where the agreement 1s made without his con- 
sent or authority 88 However, a sale of attached 
property by mutual consent of the officer, the attach- 
ing creditor, debtor, and receiptor, 1s an implied re- 
scission of the contract evidenced by the receipt &4 


Payment of judgment. The payment of the judg- 
ment obtained in the action discharges a receptor 
from liability on his undertaking 85 


§ 301. Actions to Protect Possession of Re- 


ceiptor 
As a general rule, a receiptor may sue for an un- 


lawful interference with his possession of receipted 
goods. 


Although it has been held otherwise,.®6 the weight 
of authority 1s to the effect that a receiptor has such 
a special property in the goods receipted for by him 
that he may maintain an action against a person 
unlawfully interfering with his possession,®? or that 
of his agent or servant®8 Such action may also 
be brought by the attaching officer.8? 


§ 302. Actions on Receipts 


a. Right of action 

b. Form of action 

c. Demand as condition precedent 
d. Defenses 

e. Pleading 

f. Evidence 

g. Damages 


68. Beach v. Abbott, 4 Vt 605—6é 
CJ. p 322 note 24 


3. Ives v. Hamlin, 5 Cush (Maas ) 
584. 
4 Kelly v Dexter, 15 Vt 310 


8s& NH—Prescott v. Perkina, 16 N 
EH 306. 

Vt.—Paddock v, Palmer, 19 Vt. 581 

6 CJ. p 321 note 20 


Se. Warren v Leland, 9 Mass 265 965 
—Perley v Foster, 9 Mass 112— 
Ludden v. Leavitt, 9 Mass 104, 6 
AmD 45—6 CJ. p 322 note 25 


ey. Conn—Peters v Stewart, 45 
Conn. 108, 29 Am FR 663 

NH—wWhitney v. Farwell, 10 NH 
$—Poole v. Symonds, 1 N-H 289, 
8 Am D. 71. 
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Vt—Thayer v Hutchinson, 13 Vt. 
504, 87 AmD 607 
6 CJ. p 322 note 26 


8s. Burrows v. Stoddard, $ Conn. 


89. Me—Carr v. Farley, 12 Me 828 
N H—Houston v Blake, 43 NH. 115. 
6 CJ. p 322 note 28 


90. Me—Smith v. Wadleigh, 18 Me. 
Mass.—Parker v Warron, 3 Allen 187 
—Whittier v Smith, 11 Mass 211. 


Vt—Maxflield v Scott, 17 Vt. 684. 
6 CJ. p $22 note 29. 


91. Me—Hapgood v. Fisher, 30 Me. 


Mass —JSfoore v. Fargo, 112 Mass. 
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a. Right of Action 


Generally a right of action on a receipt exists only 
In favor of the attaching officer, his successors, and as- 
signees. 


An action against a receiptor of attached prop- 
erty for failure to redeliver on demand or to pay 
the stipulated amount should ordinarily be brought 
by the officer to whom the receipt was given,®? or 
m his name for the benefit of the creditor or 
owner 91 


Where a receipt is taken by a deputy, he may 
himself sue,92 or suit may be brought by his 
principal 92 It seems also that a receipt given to 
a deputy sheriff may be enforced by the succeeding 
sher1ff.94 


The attaching creditor acquires no such interest 
in the property as to give him a right of action 
against the receiptor,95 although he has been al- 
lowed to sue in the name of the attaching officer.°6 


b. Form of Action 


Where a recelptor has converted property, the rem- 
edy may be In assumpsit on the contract, trover, case, or 
replevin; but, where the goods are merely injured, trover 
will not Ile. 


If the officer’s hability for the goods continues, 
and the bailee refuses to deliver them on demand, 
or has converted them before demand, he is liable 
to the officer in assumpsit on his undertaking to keep 
the goods and deliver them on demand, or in trover 
for the conversion.9?7 It has also been held that 
an action on the case will also lie against a re- 
ceiptor for failure to redeliver the attached prop- 
erty,28 and that an action of replevin can be main- 
tamed against a receiptor who becomes a bailee of 
an officer for attached goods, and who makes him- 
self accountable by contract for the return of 
them.9? 


92. Bradbury v. Taylor, 8 Me. 130 

93. Me—Smith v. Wadleigh, 18 Me 
95 

Mass —Baker v Fuller, 21 Pick. 318. 

Vt—Sibley v. Story, § Vt 15—Spen- 
cer v Williama, 2 Vt. 209, 19 Am. 
D 711, 


94. Funn v. Holden, (Vt) 175 A. 231. 

95. Meshew v. Gould, 80 La Ann. 
168. 

96. Hapgood v. Fisher, 30 Me 603. 

97. Holt v Burbank, 47 NH 164— 
6 CJ. p 322 note 35. 


96. Baker v. Fuller, 21 Pick (Mass) 
$18. 


90. Robinson v. Besarick, 30 N.E 
568, 156 Mass 141, 
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Where property is returned, but n a damaged 
condition, trover will not lie.! 


c. Demand as Condition Precedent 


Where a receipt stipulates for delivery on demand, & 
demand is a condition precedent to an action on the re- 
ceipt; but, where the stipulation is in the alternative, 
to deliver within a specified time, no demand is neces- 


sary. 

The necessity of a demand on the receiptor for 
the redelivery of attached property, in order to fix 
his liability to the officer, is dependent on the terms 
of the undertaking. Where the contract 1s simply 
to return the property on demand, a demand 1s a 
condition precedent to a nght of action;* but, 
where the promise is in the alternative, to rede- 
liver on demand, or, if no demand is made, to do 
so within a specified time, usually within the life 
of the execution that may issue, no demand is nec- 
essary after the expiration of such period. 


Where the rece:ptor has put 1t out of his power 
to return the property, a demand has been held 
unnecessary 4 


On attaching officer. The liability of the re- 
ceiptor being measured by that of the officer, a fail- 
ure on the part of the officer holding the execution 
to make due demand on the attaching officer, where- 
by he 1s released from liability, will generally dis- 
charge the receptor; and conscquently no action 
can be maintained in the absence of such demand ° 


By whom made. A demand on a rece:ptor for the 
redelivery of attached property is regularly made 
by the officer to whom the receipt was given, or 
by his duly authorized agent,® but 1t may be made 
by any officer holding the execution and receipt, 
on showing his authority,’ and offering to return 
the receipt on the redelivery of the property.® 


On whom made. A personal demand should be 
made on the receiptor himself,9 or, 1f he be dead, 


1. Tinker v Morrill, 39 Vt 477, 94 
AmD 3465. 

2. Finn v Holden, (Vt) 175A 231—/ &. 
McDermott v Jaquith, 92 A. 230, 88 
Vt 240—6 CJ p 322 note 38 

8. Me—Hunter v Peaks, 74 Me 863 
—Low v Dunham, 61 Me 666 

Mass—Pazker v. Warren, 2 Allen 
187—Hodskin v Cox, 7 Cush. 471 

4 Mass—Parker v Warren, 2 Allen 
187—Webster v Coffin, 14 Mass 
196 

N.H—Stevens v Eames, 22 NH 568 

€CcJ p 323 note 40. 

& Shepherd v Hall, 1A 696, 77 Me 


Me 130 


254 
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6 CJ. p 328 note 42. 
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NH—Phelps v Gilchrist, 28 NH 
266—Stewart v Platts, 20 NH 


Vt—Davis v Muller, 1 Vt 93—Wal- 
bridge v Smith, Brayt. 178 


® Sanborn v. Buswell, 51 NH 673 
—Phelps v. Gilchrist, 28 NH 266 
569—Hapgood v Hill, 20 Me. 372—/160. Carpenter v Snell, 37 Vt 255. 


il. Mason v. Briggs, 16 Mass. 453— 
6 C.J. p 8338 note 48. 
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on his personal representative,!9 although an unsuc- 
cessful demand made on the wife of a receiptor, 
at his dwelling house, during his absence from the 
state, has been held sufficient to charge him.14 


In the case of joint receiptors a demand on one 
will be sufficient to charge all, in an action ex con- 
tractu,12 but not m an action ex delicto.18 


Time of making. A demand may be made on a 
receiptor for the return of attached property at any 
time within the life of the attachment lien. If 
not made within the statutory time withm which 
execution must issue in order to preserve the lien, 
the officer has no further right to demand posses- 
sion, and the receiptor 1s discharged on the return 
of the property into the hands of the owner.‘ 
Where the complaint, on an officer’s receipt for 
attached property, alleged a demand made during 
the continuance of the attachment lien, 1t was held 
that whether the demand was made before or after 
rendition of judgment in the attachment suit was 
only material on the question of damages 15 


Place of making. The demand need not of ne- 
cessity be made at the place where the property 
must be recetved, and any facts which show a de- 
mand to be reasonable prove that 1t was made at 
a proper place 16 


The receiptor’s dwelling house has been held to 
be the proper place at which to make demand,!17 
and, if it 1s made .elsewhere, he 1s entitled to a 
reasonable time within which to make delivery.1® 


Suficrency. The legal construction of a con- 
tract to deliver property on demand is that a rca- 
sonable demand 1s to be madel9 A “legal de- 
mand” in this connection means a demand prop- 
erly made as to form, time, and place, by a person 
lawfully authorized, and may be made before or 
after judgment 1n the suit 1n which the property has 
been attached 20 


7. Phelps v. Gilchrist, 283 NH 266—,12. Griswold v Plumb, 18 Mass 298 
6CJ p 338 note 44 

Me—Davis v Maloney, 8 A 350, /| 34. 
79 Me 110—Hinckley v. Bridgham, 
46 Me 450—Bradbury v. Taylor, 8 


13 White v Demary, 3 NH 646 
Knap v Sprague, 9 Mass 268, 
6AmD 64—6 CJ p 323 note 61. 
15. Dejon v. Street, 65 A. 145, 79 
Conn 333 

16. Higgins v. Emmons, 5 Conn 76, 
18 Am D. 41. 

i7. Me—Gilmore v. McNeil, 46 Me. 
532 

NH—Remick v. Atkinson, 11 N Hi. 
256, 86 AmD 493, 

6 CJ. p 328 note 6&5 

18 Gilmore v. McNeil, 46 Me 532. 

19. Higgins v Emmons, 6 Conn 76, 
18 Am D. 41—6 CJ p 328 note 58. 

20. Foss v. Norris, 70 Me. 117. 
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In general, a defense to an action on the receipt must 
consist [In matter which terminates the right of the 
sheriff to possession of the attached property. 

As a general rule, a receiptor to an officer in 
attachment can avoid liability only by showing that 
the officer 1s free of all liability to the debtor or 
owner of the property, as well as to the attach- 
mg creditor.41 The amendment of the writ on 
which property has been attached 1s not a defense 
m an action against the receiptor for such property, 
unless it has the effect of increasing his habuility.24 
It is no defense that the recerptor was the attach- 
ing creditor, and that the goods have been applied 
to the debt.*3 


Death of debtor. Unless his estate has been rep- 
resented insolvent in the probate court, the death 
of the debtor more than thirty days after judg- 
ment in the swt in which the attachment was made 
is no defense to an action brought by an attaching 
officer against a receiptor on his receipt for the 
attached property.*4 


Denial of attachment and receipt of goods ‘The 
receiptor of attached property 1s estopped by his 
receipt to set up in defense to an action against 
him on his undertaking the insufficiency of the at- 
tachment,®5 irregularities in the attachment proceed- 
ings,26 or to deny his receipt of all the goods set 
forth in the contract 27 


Error in names of parties. It is no defense to 
an action by an officer on a receipt given to him 
for property attached that the name of one of the 
parties was muscalled in the receipt, where it ap- 
pears that the error was due to the carelessness of 
the rece:ptor.28 


Excessive levy. It is no defense to an action 
by an officer on a receipt that he has attached 
property to an amount greater than the writ di- 
rected.29 


Exempison of property. The fact that the prop- 
erty receipted for was exempt from attachment 1: 
no defense in an action on the receipi,29 unless the 


#1. Finn v Holden, (Vt) 176 A 231 
—McDermott v Jaquith, 92 A 230, 
88 Vt. 240—6 CJ p 3824 note 61. 


22. Me—Hunter vr Peaks, 74 Me 
863 

Mass—Miller v Clark, 8 Pick 412 

6CJ p 324 note 62 

23. Whittier v Smith, 11 Mass 211 

% Hapgood v Fisher, 80 Me 502 

26. McNerney v Downs, 101 A 494, 
§2 Conn 139—6 CJ p 324 note 65.99 Gonn —Parks 

@6. McNerney v. Downs, supra 


(Mass) 196 


31, 
449 


ATTACHMENT 


Mass —Thayer vy Hunt, 2 Allen 


NH—Stone v Sleeper, 59 NH 205 
Wis —Main v Bell, 37 Wis 517. 


' Conn 466, 4 AmR 95. 


§ 302 


debtor’s possession has not been disturbed, or the 
property has been returned to his hands ®2 


Failure io levy execution. Where the levy of 
an execution on attached property has been prevent- 
ed by the refusal of the recezptor to deliver up 
the property, he is estopped to set up such omis- 
sion as a defense to his liability on the receipt 34 


Fraud on receiptor. Actual fraud practiced on 2 
receiptor of attached property 1s a good defense to 
an action on his receipt.38 


Insuficiency of return. In an action against 
the receiptor for the value of goods attached on 
mesne process he cannot defend on the ground of 
the insufficiency of the officer’s return as to the 
description of the property attached.34 


Invalidity of gudgment. The receiptors of prop- 
erty attached cannot, as a rule, impeach the judg- 
ment rendered in the suit against attachment de- 
fendant.35 


Lack of qualification of officer. It is no defense 
io an action on a receipt to show that the attach- 
ing officer was not properly qualified, unless 1t ap- 
pears that the suit is prosecuted solely for his bene- 
fit, and not for the benefit of the creditor in the 
suit on which the attachment was made.®6 


Set-off of debtor against creditor. It is no de- 
fense in an action on a receipt for attached goods 
that defendant in the attachment suit has recov- 
ered judgment against the attachment creditor suf- 
ficient to satisfy the cl-1m on which the goods were 
attached.87 


Tender. Where a specific valuation is affixed to 
cach article attached, the tender of the agreed 
amount by the receiptor is a good defense to an 
action on his receipt 38 


e. Pleading 


The pleadings should allege an existing attachment, 
a demand for delivery of receipted goods, and refusal to 
deliver the same. 


A declaration or complaint on a receipt taken by 
an officer for property attached on mesne process 


27. Largy v Morrison, (NH) 188; NH—Batchelder v Putnam, 54 NH. 
A 6—6 CJ p 324 note 66 


28. Hunter v Peaks, 74 Me 363. 
20. Hunter v Peaks, supra. 
30. Smith v Cudworth, 24 Pick 


84, 20 Am R 115. 
33. Conn—Marion vy. 
Conn 486 
Me—Kingsbury v. Sargent, 22 <A 
105, 88 Me 2380—Potter v Sewall, 
54 Me 1432. 
34. Thompson v Smiley, 60 Me 67. 
38. McNerney v Downs, 101 A 494, 
92 Conn 139—6 CJ. p 825 note 74 
36. Taylor v Nichols, 29 Vt 104 
vy Sheldon, 36/37 Jenney v Rodman, 16 Mass 464 
38. Bicknell v. Lewis, 49 Me 91, 
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should contain sufficient averments to show thc 
attachment, the preservation of the attachment lien, 
and a sufficient demand on the receiptor, where 
such demand 1s necessary to fix his liability, togeth- 
er with his neglect or refusal to redeliver the 
property 9 It 1s not necessary to allege that the 
officer who served the original writ was therein 
commanded to attach any certain amount,4? or 
that judgment or execution had been obtained 
against attachment defendant,4! neither is it nec- 
essary that the complaint should negative matters 
of defense.42 


Where, in an action on an officer’s receipt for 
property levied on, signed by defendant in his in- 
dividual capacity, defendant pleaded that before 
he signed the receipt 1t was agreed between him 
and the officer that he should sign in his capacity 
as director of the corporation, and not otherwise, 
and that plaintiff would hold defendant hable only 
as a dircctor, this was insufficient to raise the issue 
that defendant’s signature to the receipt was ob- 
tained by fraud.4% 


f. Evidence 


The plaintk?t must prove the receipt and a violation 
of the terms thereof, subject to general rules as to the 
admissibility and sufficiency of evidence. 

Plaintiff's right to recover must depend on the 
tenor of the receipt, and, therefore, where the re- 
ceipt 1s lost, and 1ts contents are not shown, judg- 
ment must be rendered for defendant.44 Where 
live stock attached has died while in the custody 
of the receiptor, the burden 1s on plaintiff, in an 
action on the receipt, to show that this was due 
to some negligence or misfeasance on the part of 
the receiptor 45 


Where the receiptor defends on the ground that 
the property did not belong to defendant 1n at- 
tachment, the burden is on him to show that such 
is the case 46 


Admisssbilsty. Defendant cannot, by parol evi- 


38. Conn—Jones v. Gilbert, 13, 47. 
Conn 5067 

Mass —Baker v Fuller, 21 Pick 318 

Vt—Cooper v Cree, 4 Vt 289. 


6CJ p 325 note 78. 


40. Jones v. Gilbert, 18 Conn 607 

41. Farnham v. Cram, 15 Me. 79— 
6 CJ p 335 note 80 

42. Dejon v Street, 66 A 145, 79 
Conn 333 

43. Dejon v Street, supra 

#4. Taylor v. Rhodes, 26 Vt 57 


#5. Cross v Rrown, 41 NH. 288 


P 335 note 85 
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Recitals as to ownership 

In an action on an officer's receipt, 
executed to release attavhed prop- 
contained a walver 628 
clause, providing that the obligor 
was estopped from denying owner- 
ship of attached property, testimony 
that defendant in the principal ec- 
tion was not the owner was inadmis- 
sible—McNerney v. Downs, 101 A 


48. Pike v. Wiggin, 8 NH. 356 
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dence, alter or vary the terms of a written re- 
ceipt,47 but he may introduce evidence to show a 
release from hability.48 The return of the officer 
on the execution issued on the judgment recovered 
in the suit 1n which the attachment was made 1s 
admissible in evidence to show the timely issue of 
the execution and an attempted levy on the prop- 
erty.*9 


The attachment debtor 1s a competent witness to 
show a sale by him to the receiptor previous to the 
attachment.50 


Sufficiency. In an action by an officer against 
the bailees or receiptors of property attached by 
him, it 18 not necessary, in order to prove the at- 
tachment, to produce the original writ; but the 
fact may be proved by other evidence, and the 
receipt 1iself, 1f one has been taken, 1s the ap- 
propriate and proper evidence 51 


The officer’s return on the execution, that he sea- 
sonably made a demand on the receiptor, 1s not an 
act required in the course of Ins official duty, and, 
therefore, 1s not evidence of a demand,52 but the 
written acknowledgment of a receiptor on the re- 
ceipt, admitting a demand on a certain date, 1s 
sufficient evidence thereof,5® although it does not 
establish the continuance of the len on the prop- 
erty, or that the demand was made within the 
proper time after the rendition of the juclgment 5! 


A prima facie case for plaintiff 1s made out by 
proof of the receiptor’s refusal to deliver the prop- 
erty on demand.55 


g. Damages 
Damages for failure to redellver are measured by the 
value of the goods receipted for, or the sum stipulated in 
the receipt, not exceeding the amount for which the of- 
ficer is lable. 
The measure of damages in an action on a re- 
ceipt 1s the value of the goods receipted for, or 
the stipulated sum agreed to be paid in case of de- 


50. Fitch v Chapman, 28 Conn 257 
—§ CJ p 325 note 8&5 

51. Me—Potter v Sewall, 54 Me. 
142 

Vt—Stimson v Ward, 47 Vt 624— 
Lowry v Cady, 4 Vt 504, 24 Am D. 


6CJ p 836 note 90. 


52. Me—Bicknell v Hill, 38 Me. 
297 

Vt—Davis v Miller, 1 Vt 9. 

6CJ p 326 note 91 


53. Cargill v. Webb, 10 NH 199 
54 Fowles v. Pindar, 19 Me 420 


46 TGurt v. Perkins, 9 Gray (Mass)/|49. Parker wv Warren, 2 Allen|S5. Dejon v. Street, 65 A. 145, 79 
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fault,56 not exceeding the amount for which the 
officer is liable to the attaching creditor.57 The 
attaching officer may recover from the receiptor of 
the attached property only the value of the lien 
interest as damages, and, when it may be shown that 
the interest has no value, no loss has been sus- 
tained.58 


When the receptor allows the property attached 
to remain in the possession of the debtor, the ordi- 
nary rule of damages in an action by the officer 13 
the amount of the judgment and interest, and his 
fees and poundage, if the value of the property 
exceeds that amount; but, if the value of the prop- 
erty stated in the receipt is less than the amount 
of the judgment, the costs, and fees, then the rule 
of damages is the value of the property as fixed in 
the receipt 59 Where, however, the action 1s still 
pending against the debtor, on the refusal of the 
receiptor to deliver the property attached, the off- 
cer may recover of him the full value of the prop- 
erty with interest from the time of demand made 8? 


Where part of goods seised under superior title. 
In New Hampshire, where a part of the goods has 
been seized by one having a superior claim there- 
to, the measure of damages in an action against 
the receiptor for failure to return the balance of 
the attached goods is the difference between the 
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value of those taken by him claiming the superiot 
title and the value stated in the receipt, without 
regard to the actual value of the goods withheld 
by the receiptor;62 but, where the goods retained 
by the rece:ptor, being the property of the debtor, 
are worth more than the sum stated in the receipt, 
and the debt secured by the attachment is greater 
than the same sum, that sum 1s the measure of dam- 
ages for the receiptor’s neglect to redeliver the 
debtor's property to the sheriff on demand.® 


In Vermont, in such a case, damages are to be 
determined by assuming the value of the whole 
property receipted to be the same specified in the 
reccipt, and ascertaining the just proportion, at that 
assumed value, which the property retained by the 
receiptor would bear to the property for which he 
is not liable 6% 


Interest is recoverable from the time of de- 
mand 64 


Nominal damages. If there was a good cause 
of action against a receiptor at the time of the 
commencement of a suit on his receipt. but this 
1s lost by a failure to preserve the attachment lien, 
by judgment for defendant and a return of the 
goods to him, or by reason of a seizure of the 
goods under a paramount title, nominal damages 
may nevertheless be recovered.65 


D. RELEASE ON SECURITY 


§ 303. Discretion of Officer Independent of 
Statute 


In the absence of statute, the attaching officer may 
surrender attached property on such security as he 
deems sufficient. 

Independently of statutory authority it is held 
that an attaching officer may, in his discretion, re- 
lease attached property on such security as he may 
deem sufficient.86 


§ 304. Special Bail 


The discharge of the attachment by a forthcoming or 
dissolution bond has largely taken the place of the dis- 


56. Finn v. Holden, (Vt) 175 A. 281;NH—Laemprey v. 
544 


—6 CJ p 826 note 96 


Leavitt, 20 NH 


charge by appearance and entry of especial ball under the 
early practice by which attachment was resorted to to 
enforce appearance. 


When the practice of requiring special bail was 
in vogue, defendant might discharge an attachment 
by appearmg and entering special bail to the ac- 
tion,87 the office of process of attachment bemg 
to enforce defendant's appearance, for which pur- 
pose defendant was required to surrender himself 
into custody or file special bail.68 The modern 
statutes governing attachments do not, however, 
contemplate the mere enforcement of appearance, 
and special bail and imprisonment for debt are now 
generally abolished; but the release of attached 


thereafter, and have the money re~- 
turned to her, if she so desired, in 


Wadleigh v. Fowles, 82 Me. 591 
Largy v. Morrison, (NH) 188 
6. 


87. 

86. 
A. 

58. Clement v. Little, 42 NH 563— 
Cross v Brown, 41 NH 288 

60. Clement v. Little, 42 N.H 663 

61. Healey v. Hutchinson, 20 A 
882, 66 NH 316 

ea. Spear v. Hill, 52 NH 828. 

63. Allen v Carty, 19 Vt 65 

@& Mo—McDonald v Loewen, 180 
S.W 52, 145 MoApp 49. 


65. Me—Moulton v Chapin, 28 Me 
5056—Farnham v Cram, 15 Me 79 
—Norris v Bridgham, 14 Me 429 

N H—Webb v Steele, 18 NH. 230. 


66. Gaszsett v Sargeant, 26 Vt. 424 
—€6 CJ p 327 note 7. 


Conditional releage 

Where the holder of a chaitel 
mortgage paid money to a sheriff, 
representing defendant, to release an 
attachment, with the understanding 
that she could consult her attorney 
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which event the sheriff would retake 
possession of the goods under the 
writ of attachment, she 1s entitled to 
@ return of the money on her prompt 
consultation with her attorneys and 
demand and notice to the sheriff to 
retake possession—Reed vy Nation- 
al Grocery Co, 288 P 9980, 186 Wash. 
{ef 


67. Reid v Moore, 13 Ga 8¢68—6 GC 
J. p 827 note 8, 

68. Ferguson v Ryder, 2 Ohio St. 
498—6 C J. p 327 note 9. 


§ 305 


property, and the dissolution and discharge of the 
attachment, are effected by statutory bonds, sub- 
stituted for special ba:l.69 


§ 305. Forthcoming, Replevy, or Dissolu- 
tion Bond 

The defendant In an attachment sult may, under 
statutory provisions, ordinarily secure possession of his 
property by executing a forthcoming or a dissolution 
bond 

Where, as has been seen in section 2 of this 
Title, the purpose of an attachment 1s to preserve 
the property in order that it may be applied in 
satisfaction of any judgment which plaintiff may 
recover, defendant may, where the statute so pro- 
vides, secure its release or the release of the prop- 
erty by giving a bond or undertaking in accord- 
ance with the statutory requrements.72 Such 
statutory bonds or undertakings are of two general 
classes, those the effect of which is to discharge 
the lien of the attachment and which, as will be 
seen in section 313, take the place of the attach- 
ment lien and are conditioned for and bind the 
obligor to the payment of the yudgment which may 
be recovered against defendant in the action, and 
those which take the place of the property itself 


68. Borden v. Surety Co, 18 PaCo 
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ment entered against defendant was 
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and are conditioned for the forthcoming of the 
property to respond to the judgment or for the 
payment of the penalty of the bond which is dis- 
charged by the satisfaction of such judgment or 
by the payment of the value of the property.” 
Bonds of the first class are variously termed bail 
bonds, replevy bonds, discharge bonds, or dissolu- 
tion bonds, the latter being the designation which 
will be employed in this Title, while bonds of the 
second class are ordinarily termed forthcoming or 
delivery bonds. Such a bond or undertaking is, 
as will be seen in section 313 and subject to lim:- 
tations and qualifications there stated, a substitute 
for the attachment, and is a condition precedent 
to the restitution of attached property,?7* unless the 
attachment 1s invalid or not properly sued out,’ 
although it is not affected by all the contingencies 
which might discharge the attachment itself 74 


Under statutes where defendant has a right to 
furnish a forthcoming or dissolution bond, it is 
the duty of the court or sheriff to accept a prop- 
er bond.75 


A privilege of defendant. The right to give the 
bond provided for and thus release his property is 
a privilege conferred, and not a duty enjoined, on 


4 
ter v. Wilson, 123 SH 527, 139 Va 


627—6 CJ. p 827 note 11. 


70. Cal—Thayer v. Braden, 150 P. 
6538, 327 CalApp 435 
NC—Bizzell v. Mitchell, 
706,195 NC 484 
Pa—Commonwealth v. Tomashefsky, 
93 Pa Super. 104 
Bight not limited to nonresidents 
The operation of the atatute au- 
thorizing an attachment release bond 
is not restricted to nonresident de- 
fendants —Colligan v. Benoit, 128 So 
688, 13 Lea.App 612. 


71. US—Manufacturers’ Finance 
Corporation v Vye-Neill Co, (CC 
AMass) 62 F.(2d) 6365, affirming 
(DC) 46 F (3d) 146, certiorari de- 
mied Kane v Manufacturers’ F- 
nance Corporation, 68 S Ct 657, 289 
U.S 788, 72 LEd 1486 

Conn—Republic Rubber Co v. Fos- 
ter, 111 A 889, 95 Conn 551 

Ti—O § Fidelity & Guaranty Co 
v. Sabath, 3 NE (2d) 380, 286 Ill 
App 820—Cermak v Schaaf, 221 
TllApp 851, affirmed 139 NE. 89, 
308 Tl 61,87 ALR 1898 

Kan —Larimore v. Parker, 168 P. 859, 
161 Kan 729 

Neb —Burnham-Munger-Root Dry 
Goods Co v. Strahl, 166 N.W. 266, 
102 Neb 142. 

6 C.J. p 327 note 132. 

Bond to pay judgment not forthcom. 

ing bond 
A. bond given by defendant in at- 
tachment to pay any money judg- 


142 SH 


not a forthcoming or redelivery 
bond, aince a forthcoming bond 
would have served merely in heu of 
the sherift’s physical custody of the 
property until the question of the 
propriety of the attachment could 
have been determined, whereas the 
bond to pay the judgment waived all 
questions as to the legality of the 
attachment, discharged it, and as- 
sumed a liability bearing no relation 
to the property attached —Toelle v 
Sells-Floto Shows Co, 207 P. 849, 
lll Kan 6563. 


Substitute and discharge bonds 

A bond given before appearance of 
defendant in an action to foreclose 
@ lien on property to secure release 
thereof after seizure is a “substitute 
bond,” under Comp lL (1913) § 76542, 
rather than a “discharge bond,” under 
§ 7556, both such statutes being ap- 
plicable to proccedings to foreclose 
liens on personal property, unccr § 
8142 —Alinneapolis Threshing Mach 
Co v. Warner, 208 NW. 197, 52 N.D 
432 


72. Brenton v Lewiston, 216 N.W. 
6, 204 Iowa 892 


7% Coharie Lumber Co. vy. Buh- 
mann, 75 8... 1008, 160 NC 8865. 


Where plaintiff failed to give at. 
tachment bond, defendant need not 
give a forthcoming bond to secure 
the return of his properly —Foster v 
Pettus, 128 SH 629, 1389 Va 91—Fos- 
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Uxslusiveness of remedy 

Defendant could not have attach- 
ment 1n a civil action dissolved with- 
out giving bond with sufficient sure- 
ties approved in the manner provid- 
ed by statute, except for irregulari- 
ties or failure to serve summons, 
prior to enactment of statute pro- 
viding for dissolution of atlachment 
on giving bond, approved by plaintiff 
or certain officials, for payment of 
amount recovered or value of prop- 
erty released —Lipsitt v. Walmsley, 
(Mass) 193 NH 792 


74 Baugh & Sons Co v. U. 8S. Fi- 
Gehty & Guaranty Co, 268 NYS 
741, 239 App Div. 731—6 CJ p 829 
note 14 


76 La—Colligan v. Benoit, 128 So 
688, 18 La App 612 

Or.—Credit Service Co v. Payne, 244 
P 879, 117 Or. 547. 


Statutory construction 

In accordance with the general 
rule of statutoly construction that a 
power conferred on an officer in 
terms peimissive will be construed 
as mandatory, where the nghts of 
the public or of third persons are in- 
volved, 1t seems that a siatute pro- 
viding that the proper officer “may” 
take a dissolution bond will be con- 
strued as mandatory, and the ofiicer 
must accept a proper bond —Capo- 
binco v Samorak, 128 A. 648, 102 
Conn 310—6 CJ. p 339 note 95 [b]. 


7 C.J.8. 


defendant, for which reason plaintiff cannot com- 
plain that no bond has been given.76 


For whole or part of properiy. It has been held 
that defendant may give a redelivery bond for ei- 
ther the whole or a part of the property attached,?? 
and, where defendant tenders a proper additional 
bond after there has been a partal release on a 
former bond, the bond must be accepted and the 
remaining property released 78 


Where there are two or more acitons in which 
property has been attached, the proper course 15 
to give a bond in each action rather than a single 
bond with reference to both actions,79 but it has 
been held that, where attachments were levied and 
a single bond given to replevy the property, judg- 
ment could be rendered against defendant and his 
sureties for the amount of the judgment in each 
case 80 


Substitution of bond for money Where money 
has been deposited with the sheriff or m court 
under a stipulation, it cannot be released or with- 
drawn and a bond substituted therefor 81 


Bond for real estate. A bond which contem- 
plates restoration of possession cannot be taken to 
release an attachment on real estate, because de- 
fendant does not lose possession of real estate by 
an attachment,8? although, of course, a dissolu- 
tion bond, as distinguished from a restitution bond, 
1s acceptable for this purpose.&3 


New or additional bond. Under statutory au- 
thorization, when the bond 1s or becomes :insuffi- 
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cient for any reason, the court may order a new 
or additional bond on the application of plaintiff,54 
and, if defendant or replevinor fails to comply with 
such order, the court must render judgment for 
plaintiff by default.85 The mere fact that the clerk 
failed to sign the order which was made by the 
court and assented to by counsel as to the form 
of the bond cannot affect the validity of such 
order.86 


If a bond is canceled and the execution of an- 
other bond is ordered, the sureties on the latter 
are liable, without reference to the former.87 


Construction of staiuies. Where a statute pro- 
viding for delivery bonds is specific and manda- 
tory, 1t must be strictly construed.88 


Cash deposit. Where property is released on a 
cash deposit in lieu of a bond, one who delivers 
cash to be used by the debtor for such purpose 
cannot, as against the seizing creditor, claim own- 
ership of it and, where the property released is 
not produced, the seizing creditor may execute his 
judgment against the cash without regard to any 
such claim 88 


§ 306. —— Consideration 


The release of property, or of the attachment, le 
ordinarily the consideration of a bond to redeliver the 
property, or to pay ihe judgment. 


The release of the attached property or of the 
attachment, as the case may be, has been held to 
constitute a sufficient consideration for an under- 
taking or bond executed to obtain such release;?? 


76. La-—Hughes v. Klingender, 14 
La Ann 52—Watson v Kennedy, 8 
Ila Ann 280 

Minn —KEling v. Childs, 15 NW 673, 
30 Minn 866 

RI—Clark v Wilson, 14 RI 138 


77. Keith v Moore, 8 Ohio CirCt 
432, 2 Ohio CirDec 245—6 CJ p 
329 note 16 


7s. Petition of Bullock, 149 NHL 
604, 2564 Mass 14 


79. NJ—Hanness v. Smith, 22 N.J 
Law 832 

N ¥—Walton v Daly, 17 Hun 601. 

6CJ p 829 note 17 


80. Irvin v Howard, 87 Ga 18—6 C 
J p 329 note 18 


81. Hill v Hixon, 106 8H 661, 161 
Ga 3833—6 CJ p 829 note 19 


After agreed sale 

Where it was agreed by the par- 
ties that the attached property be 
sold and the proceeds placed in the 
custody of the sheriff, he was under 
no duty to accept a replevy bond 
thereafter and release the fund not- 
withstanding the agreement —Hill v. 
Hixon, 106 SB 561, 151 Ga 383. 


82. Fla—Cowart v. Venable, 98 So 
219, 86 Fla 367 

Tex—Toland v Stroud, (Civ App ) 
86 SW (2d) 769 

6 CJ p 329 note 20 

S3. American Agr Chemical Co. v. 
Aetna Casualty & Surety Co, 
(Mass) 193 NE 862 


94 O'Connell v Rogers, 287 P. 775, 
72 CalApp 589. 


Reason stated 

“The right to the security of a 
good bond originally must certainly 
carry with it the mght to have that 
security kept good”—Capobinco v 
Samorak, 128 A. 648, 650, 102 Conn 
310 
83. Capobinco v Samorak, supra. 
When “may” means “shall” 

Under a atatute providing that the 
court in action In which a bond has 
been given “may” on application of 
either party order a new bond sub- 
stituied, and if such substitution be 
not comphed with, “may” render 
judgment in plaintiffs favor by de- 
fault, the court has no discretion on 
granting of plaintiff's application for 
substitution of new bond in the at- 
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tachment suit, but must render judg- 
ment for plaintif®’ by default on fail- 
ure of defendants to make a substi- 
tution required, 1n accordance with 
the general rule of statutory con- 
struction that a power conferred on 
the court for the benefit of third per- 
son» or the public must be construed 
as mandatory rather than permissive 
—Capobinco v Samorak, 128 A 648, 
102 Conn 310. 


sé Capobinco v Samorak, supra. 


87. McCloskey v. Wingfleld, 32 La 
Ann 8&—6 CJ. p 848 note 95 


88. Cox v. Southern Surety Co, 326 
NW. 114, 208 Iowa 1252 


89. Locantro v Keller, 121 So 685, 
9 La App 6595. 


90. Ars—Connor Live Stock Co v 
Misher, 255 P. 996, 32 Ariz 80, 67 
ALR 196 

ND—Ravely v Isensee, 221 N.W 
38, 67 ND 2386, 

Wis —Rodenfels v Stroemer, 248 N, 
W. 442, 211 Wis 6586. 

6CJ. p 829 note 21 


An additional obligation im the 
statutory form of a bond is unen- 
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but a bond given for the release of attached prop- 
erty will be regarded as invalid where there is 
no valid attachment pending, since in such case it 
must be regarded as being without consideration,®1 
and further, where the attached property has been 
released on the giving of a bond to pay the judg- 
ment, a second bond for the same purpose is with- 
out consideration where the first is valid and not 
discharged.®2 

Where it is sought to give a bond effect as a 
common-law obligation, there must be a valid con- 
sideration therefor, and a consideration that the 
sheriff will release the lien where he has only 
authority to surrender the property 1s invalid.98 

A seal will not import consideration where the 
bond was executed under a mistake of fact as to 
the existence of an attachment .94 

Bond to prevent attachment. A sheriff's act in 
refraining from levying under an attachment wnt 
1s sufficient consideration for a bond to prevent 
the atlachment.95 


§ 307. —— Time for Giving 


Ordinarily a redelivery or dissolution bond may be 
given at any time before Judgment 
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Ordinarily the discharge of the property may be 
obtained by giving the bond at any time before 
judgment,96 but after final judgment has been 
rendered in the action it 1s too late in the absence 
of express statutory authorization to obtain a re- 
lease of the property in this manner®? After a 
sale of the property attached a release of the pro- 
ceeds may be obtained by giving bond,®® unless, 
as has been stated in section 305, the proceeds 
have been deposited under a stipulation of parties. 


A statutory requirement for delivery of a bond 
within a certain time does not prevent its becoming 
effective on subsequent delivery as a common-law 
obligation 99 


§ 308. —— By and to Whom Given in Gen- 
eral 


The bond should be given by the person authorized 
by statute, ordinarily the defendant or his agent or at- 
torney, to the person prescribed by statute, ordinarily 
the attaching officer or the plaintiff. 


The release of property may be secured by the 
giving of the statutory bond by the attachment de- 
fendant,4 his agent or attorney,? or even, 1t has 


forceable for lack of consideration — 
Herrera v. Nels, 18 Philippime 366 


Bond for rélease and discharge 
Release of attachment was the 
consideration for an undertaking giv- 
en in consideration of both release 
and discharge of such attachment — 
Pue v. Wheeler, 255 P. 1048, 78 Mont 
516, certiorar1 denied and writ of 
error dismissed Wheeler v. Pue, 48 
Sct 19, 275 US 488, 72 L.Ed 885 


91. American Agr Chemical Co v 
Aetna Casualty & Surety Co, 
(Mass) 198 NH 367—6 CJ p 329 
note 22. 


Absence of attachable interest 
When the judgment debtor had no 
attachable interest, the attachment 
was void ab initio, and the redeliv- 
ery or forthcoming bond was with- 
out consideration—First Bank of 
Juntura v. Sits, 1 P.(8d) 126, 188 Or 
297, former opimion adhered to on 
reargument 6 P (2d) 242, 188 Or. 297 


Want of jurisdotion 

Where an attachment is set aside 
for want of junsdiction, the under- 
taking as well as the attachment is 
void for want of consideration — 
Fried v. Continental Casualty Co, 
279 NYS 916, 155 Misc 487. 


98. Detroit Fidelity & Surety Co v 
Gullhham, 34 SW (2d) 971, 287 Ky 
426 


$3 Alaska-—Belleview  v. 
berg, 5 Alaska 6165. 

Cal—Kast v California Corporation, 
497 P. 839, 185 Cal. 450. 


Witten- 


Common-law bond 

Where the consideration for the 
giving of a common-law bond to re- 
lease an attachment was the imme- 
diate release of defendant's property 
from the valid attachments previous- 
ly levied, and in return therefor the 
property was released by plamtif 
and restored to the domimion and 
control of defendant, such considera- 
ton was fully executed, and there 
was no failure of consideration to re- 
lease the aurety on such bond or un- 
dertaking —EKaast v California Cor- 
poration, 197 P 3389, 185 Cal. 450 


94. American Agr Chemical Co v. 
Aetna Casualty Surety Co, (Maas ) 
193 NB. 367 


95 NY—Cohen v Fidehty & De- 
posit Co of Maryland, 329 NYS 
296, 182 Misc 193 

Wis —Automatic Screw Mach Prod- 
ucts Co v Continental Casualty 
Co, 202 NW 681, 186 Wis 4265. 

6CJ p 329 note 24 


96. Ind—Hammond Lumber Co v 
Tliges, (App) 185 NH 872 

Iowa —-Cox v Southern Surety Co, 
226 NW. 114, 208 Iowa 1252 

Ohio —Toledo Paper Box Co v. Lane, 
Inc, 82 Ohio NP(NS) 454. 

6CJ p 329 note 25 


97. Ga—Lafferty Lumber Co v 
Thomas, 139 SE. 587, 87 GaApp 
226 

Iowa —Cox v. Southern Surety Co, 
226 N.W. 114, 208 Iowa 1263. 

€CJ p 380 note 26 

Zn connection with stay bond 
Under Code CivProc § 688, as 
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amended by L (1906) ¢ 508, as to an 
undertaking to be given on applica- 
tion to discharge attachment (which 
application under section 687, as 
amended at the same time by chap- 
ter 507, may be made any time after 
defendant has appeaisd, whereas 
previously 1t could be made only be- 
fore judgment), if apphcation ma 
efter judgment for plaintiff, the 
same undertaking must be given as 
is required where application is be~ 
fore judgment, and in addition the 
security to perfect an appeal to the 
court of appeals and to stay execu- 
tion, this in view of section 1311, 
providing that, where the security 
given on an appeal from final judg- 
ment 18 equal to that required to 
perfect an appeal to the court of ap- 
peals and to stay execution, the 
court may order discharge of a levy 
of execution, “but this section does 
not autholize the discharge of a levy 
of attachment "—Hadjopou- 
los v. Manousso, 188 NY.S 675, 197 
App Div. 66 


88. State v. Richardson, $37 La Ann 
261 


99. Waverly Lumber Co v Puiante- 
dos1, 160 NE 268, 262 Mass 377 


Il. Ala—Federal Land Bank of New 
Orleans v_ Sirickland, 148 So. 799, 
277 Ala 116 

Cal—Thayer v Braden, 150 P. 653, 
27 Cal App 435 

6 CJ p 330 note 39 


2 Cummins v Gray, 4 Stew & P. 
(Ala) 397—6 CJ. p 380 note 30. 


7 ©O.J.8. 


been held, by a stranger to the attachment? If, 
however, a person who is not authorized by law 
or by the court to do so undertakes to execute a 
delivery bond, it is invalid and will not be sus- 
tained either as a statutory or common-law obli- 
gation.‘ 


Whether the officer levying an attachment or 
plaintiff in attachment should be named as the 
obligee in a bond to discharge the attachment, or 
to have the property forthcoming, depends enture- 
ly upon the statute. The bond must conform to the 
statutory requirement in this regard, else it will 
be bad as a statutory bond, notwithstanding if 
voluntarily entered into it may be good as a com- 
mon-law undertaking 5 A requirement of the stat- 
ute that the bond shall run to the successors of 
the attaching officer must be observed.® 


A bond running to a deceased person, or to him 
“and” his executors, administrators, and assigns 
is void ab imitio for want of an obligee, but where 
the bond runs to such deceased person “or” his 
executors, administrators, and assigns, there 1s an 
existent obligee and the bond 1s valid.7 


§ 309. —— Sureties 
The surety must qualify according to statute. 


The sureties must possess the qualifications re- 
quired by the statute,? but 1t has been held that 
a judge might excuse compliance with a rule of 
court requiring a bond to be acknowledged by the 
sureties.2 Where the statute requires the bond 
to be executed by such sureties as may be approved 


& Federal Land Bank of New Or-[4 Louisiana Central Lumber Co v.,9. 


leans v Strickland, 148 So 799, 227 
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by the officer, a bond executed by one surety is 
sufficient 10 


An underiaking signed by the surety alone has 
been held to be an act of defendant under the stat- 
ute requiring defendant to give an undertaking for 
the discharge of the attachment.11 


Justification. It is frequently required by stat- 
ute that the sureties justify before the court, clerk, 
or sheriff,12 but in some jurisdictions this require- 
ment, being for the protection of plaintiff and not 
affecting the validity of the contract therein con- 
tained, may be waived 18 


Objection as to number of sureties. As a pro- 
vision of the statute requiring a certain number 
of sureties 1s for the benefit of plaintiff only, neither 
defendant nor the sureties will be heard to ques- 
tion the validity of the bond on the ground thar 
it 1g executed by a less number of sureties than the 
law requires.14 


Substitution or addition of surcties. It has been 
held that for the purpose of substitution courts of 
general jurisdiction have complete power to require 
a change of sureties in a delivery bond,!5 and the 
court may compel defendant to furnish further 
sureties upon a bond to discharge the attachment.16 


Release. Statutory provisions for the release and 
indemnity of sureties on bonds executed in court 
have been held not applicable to bonds given to 
procure the release of attachments since the court 
would have no power to preserve the status quo iu 
case the priycipal should refuse to give a new 
bond 17 


Gale v Seifert, 39 NW. 69, 39 


Ala 116—6 CJ. p 330 note 31, p 
$41 note 15. 


In Kentucky the sheriff may de- 
fluver the property to the person in 
whose possession the property was 
found on execution by such person 
of a forthcoming bond—Monohan v 
Grayson County Supply Co, 54 SW 
(2d) 811, 245 Ky. 781. 


Partners 

(1) In some jurisdictions where 
the interest of one partner in firm 
property has been attached, the other 
partner may retain possession by 
giving a bond to have the property 
forthcoming —Hardy v Sprowle, 32 
Me, 322—Stewart v. Hunter, 1 Handy 
{Ohio) 22, 12 Ohio Dec (Reprint) 6 


(2) In Massachusetts the statute 
providing for the delivery of posses- 
sion to a part owner of goods at- 
tached, upon his giving a bond, does 
not apply to an attachment of part- 
nership property im an _ée action 
against one partner.—Breck v. Blair, 
129 Mass. 127. 


Bridger, 126 So. 502, 12 LaApp 
266—6 CJ. p 380 note 32 

& Campbell yv. Tucker, 154 So 826, 
228 Ala 668, denying certiorar! 
(App) 154 So 821—6 CJ p 331 
note 40 

6 Hughesville Mercantile Co. v 
McGruder, 111 SW. 1179, 182 Mo 
App 887. 

7. Dunn v. Lerman, 1835 NH. 604, 
241 Mass 555 


8. Western Lithograph Co vy. Vano- 
mar Producers, 263 P 850, 88 Cal 
App 649—8 CJ p 380 note 88. 


Substantial compliance 

‘Where a statute requires the sure- 
ties to be holders of real estate, and 
they qualify in the affidavit as free- 
holdera, the bond is sufficient, a free- 
holder being substantially what is 
required by statute—Western Litho- 
graph Co v. Vanomar Producers, 263 
P. 850, 88 CaLApp 649 


Surety company anthorizel by 
statute.—Schwars v. District Court 
of Arecibo, 32 Porto Rico 9. 
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Minn 171. 
10. Ward v Whitney, 8 NY 442. 


lL. Smith v. U 8S. Express Co, 26 
NE 535, 185 Ill 279 


12. Iowa—Brenton v Lewiston, 216 
N.W. 6, 204 Iowa 898 

Or—Credit Service Co. v. Payne, 244 
P 879, 117 Or. 647. 

Approval of bond see infra § 312 

13. Credit Service Co v. Payne, 244 
P 879, 117 Or. 647. 


14 La—Hughes v. Elingender, 14 
LaAnn 6§62—Watson v. Kennedy, 8 
LaAnn 280. 

Minn —Kling v. Childs, 15 NW. 673, 
30 Minn. 366 

RL—Clark v Wilson, 14 RL 18 

15. Ramsey v. Coolbaugh, 13 Iowa 
164 

16. La—McCloskey v. Wingfield, 32 
LaAnn 88. 

N Y.—Jewett v. Crane, 85 Barb. 208. 

6 CJ. p 881 note 39 

New, additional, or amended bond see 
supra § 3065. 

17. Detroit Fidelity & Surety Co. v. 
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§ 310. —— Form and Sufficiency 


The bond or undertaking should be in statutory form, 
but a substantial compliance with the statutes is suffi- 
cient, and a bond insufficient as a statutory bond, but suf- 
ficient as a common-law bond, may be enforced :f it does 


not contravene public policy. 


In order to be sufficient the bond must comply, 
at least substantially, with the requirements of the 
statute pursuant to the terms of which it is given,1® 
failg in which 1t 1s ineffective for the purpose of 
releasing the property or discharging the attach- 


Gilliam, 84 &.W.(2d) 971, 287 Ky 
425 


18. American Agr Chemical Co. Vv 
4itna Casualty & Surety Co, 
(Mass ) 193 N.B. 867—6 CJ p 3381 
notes 43, 44. 

Bond held statutory 
A bond to dissolve an attachment 

was given pursuant to statute where 

1t recited an attachment on the prop- 
erty and the desire of defendant 
owner to have it dissolved, and that 
he would pay to plaintiffs within 
thirty days after final judgment the 
amount of the judgment up to & 
specified sum —American Agr Chem- 
ical Co v. Aitna Casualty & Surety 
Co, (Mass) 198 NBD. 3867. 


Forms of bonds, in whole or in 
part, are found in the following 
cases, 

Ariz—House v. Smith’s Cashway, 
$00 P. 961, 388 Ariz 3899 

Ark—Hines v Martin, 1 8 W.(2d) 
86, 175 Ark. 1006. 

Cal—Golden Weat Credit & Adjust- 
ment Co v Peardon, 19 P (2d) 817, 
130 CalApp 186—Central Califor- 
mia Creditors’ Ass’n v Seeley, 267 
P 188, 91 CalApp 3827 

Tll—Cermak v Schaaf, 224 Ill App. 
861, affirmed 189 N.H. 89, 808 Ill 
61,37 ALR 1898. 

Mass —Miuller v London, 1 N B (2d) 
198—Burns Bros. v Block, 198 N 
H 164 

Or—Hall v. Cutler Bindery Co, 26 
P (2d) 1109. 

Tenn—Sadler wv. 
(3d) 70 

Utah —Huish v. Fenkell, 39 P.(2d) 
330 

éCJ p 381 note 43. 


18. American Agr. Chemical Co v 
4itna Casualty & Surety Co, 
(Mass) 193 NE 86é7—6 CJ. vp 381 
note 45. 


20. Cal—Kast v California Corpo- 
ration, 197 P 339, 185 Cal 4650 
Conn —Fazzano v. Martin, 108 A. 

612, 94 Conn §$1—Robertson & Go- 
vanne Contracting Co v Attna Ac- 
cident & Liability Co., 99 A. 5657, 
91 Conn 129 
6 CJ. p 382 note 56. 
Bond under agreement of parties 
An undertaking given by agree- 
ment of parties reciting that it was 
given for the release of property at- 


Murphy, 77 SW 
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utory bond.19 
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ment, and is incapable of enforcement as a stat- 


A voluntary obligation for the release of attached 
property, however, 1s a valid common-law obliga- 


tion,“9 and, although an undertaking may be de- 


tached in a former action and run- 
ning directly to plaintiff in that ac- 
tion, its maker, defendant, agreeing 
that 1t would on demand pay to 
Plaintiff the amount of whatever 
judgment might be recovered in that 
action, 18 not a statutory undertak- 
ing for the release of attached prop- 
erty, but 18 a direct undertaking to 
plaintiff to pay whatever judgment 
was obtained by him in the former 
action—Lane Mortgage Co v U. S 
Widehty & Guaranty Co, 217 P. 765, 
62 Cal App 686 


Forms of undertaking, 1n whole or 
in part, held valid as voluntary bond 
—Robertson & Govanne Contracting 
Co v Attna Accident & Liability Co, 
99 A 657, 91 Conn 129—Nations v 
Beard, 267 SW. 19, 216 MoApp. 188 
—€ C.J. p 832 note 56. 


21. Ala—Braswell v. Watkins, 112 
So. 843, 216 Ala 62—Donaldson Vv. 
Wilkerson, 68 So 812, 192 Ala 100 

Cal—Central California Creditors’ 
Ass’n v. Seeley, 267 P 138, 91 Cal 
App. 327 

Mo.—Natons v. Beard, 267 8.W. 19, 
216 Mo App 88 

Mont—Sloan v Young, 284 P 131, 86 
Mont 414—Pue v Wheeler, 255 P 
1048, 78 Mont 616, certiorari de- 
nied and error dismissed Wheeler 
v. Pue, 48 SCt 19, 275 US 483, 73 
LEd 3885 

N ¥.—Cohen v. Fidelity & Deposit 
Co of Maryland, 229 NYS 296, 
1382 Mase 198 

Okl—National Surety Co. v. Morand, 
217 P 870, 92 Okl 60 

Or —Credit Service Co v. Payne, 244 
P 879, 117 Or 547 

Tenn —Wililson v. Bryant, 67 SW 
(2d) 133 

Uteh —Huish v, Fenkell, 89 P.(2d) 
$30 

6 CJ p 832 note 57. 


Bond held not indefinite 

The condition of a forthcoming 
bond for payment of any amount 
adjudged in plaintiffs favor “‘on or 
before the i7th day of December, 
1921,” was not so indefinite as to in- 
validate the bond, in view of circum- 
atances indicaling that the quoted 
words were inserted solely because 
the atlachment suit was set for a 
hearing, and defendants had agroed 
to try case, on such day —Natons 
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fective as a statutory bond or for the purposes 
of the statutory remedy, yet 1f voluntarily entered 
into and supported by sufficient consideration it is 
good as a common-law obligation and may be en- 
forced as such,21 provided, of course, it does not 


v Beard, 267 SW. 19, 216 Mo.App. 
88 


Bond without consideration 

(1) A bond to dissolve an attach- 
ment was not enforccable as a com- 
mon-law obligation, where no at- 
tachment was made of diaputed real 
estate, since the obligor did not re- 
celve the benefit of a dissolution of 
the attachment thereon for which he 
bargained-—American Agr Chemical 
Co v Ailtna Casualty & Surety Co., 
(Mass) 1988 NE 3867 


(2) Where a bond 18 on considera- 
tion of @ release from the len of at- 
tachment, and 18 given to the mar- 
shal, while only the court or clerk 
has power to release the hen, the 
consideration 18 void and the bond 
cannot be uphold as a common-law 
obligation —Belleview v. Wittenberg, 
5 Alaska 615. 


Conditions broader than required 
by the statute are valid and will be 
enforced—Automatic Screw Mach 
Products Co v. Continental Casualty 
Co, 202 NW. 681, 186 Wis. 436. 


Conflicting cond:tions 

A bond by which the oblgors 
bound themselves to ploduce the 
property attached at such time and 
place as the court might require 
and, on the other hand, to perform 
the Judgment of the court, consti- 
tutes a valid common-law bond— 
Foster v. Pettus, 123 SE 629, 139 
Va 91—Foster v. Wilson, 123 SE. 
527, 189 Va. 82 


Defective execution 

A surety on a forthcoming bond 
cannot complain that the bond was 
executed before the clerk of court 
instead of the sheriff, as required by 
law where the bond was executed 
pursuant to an order of the court, 
while the property was in the pos- 
session of the sheriff, thus releasing 
the attached property and rendering 
the bond @ valid commpn-law obliga- 
tion, if not a statutory bond —F1- 
dehty & Casualty Co of New York 
v. Carson, 266 SW. 1068, 206 Ky 
186 


Deficiency in. amount 

Under a_ asatatute requiring s& 
replevy bond in an amount either 
double the value of the property at- 
tached or double the amount of the 
claim, a bond “conditioned to pay the 
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contravene public policy or violate the law.*2 


A substantial requirement with the statute is all 
that 18 required of a statutory bond,23 and an m- 
perfect recital of preliminary facts, the suit being 
accurately described and the condition stated with 
substantial accuracy, or a mere clerical mistake, as 
by the transposition or substitution of the names 
of the parties, will not invalidate it;24 neither will 
surplusage defeat the effect of the instrument as a 
statutory bond,*5 and, as discussed in section 317, 
a maker whose defective bond has been accepted 
will be estopped to deny its validity. 


The bond must express the condition required by 
the statute;26 but it has been held that no con- 
sideration need be inserted therein,27 nor need mat- 
ters admitted by the execution of the bond be re- 
cited.28 The bond need not be under seal,29 and 
im the absence of statute a revenue stamp is not 
required.30 

The names of the signers should appear in the 
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that the persons signing intend to become bound.34 


In some jurisdictions 1t seems that a forthcoming 
bond should be executed in the presence of the 
sheriff, and, if executed before anyone else, it 1s 
not a statutory bond.32 


Signature by agent. Where a bond was signed 
by an agent who could read and write, on behalf 
of, and in the presence of, the obligor, who could 
not read or write, the bond is binding without 
regard to the question whether the obligor under- 
stood the nature of the instrument.38 


Delivery. The bond must be delivered as the 
statute may require to the sheriff or officer attach- 
ing the property,®* or, 1f the writ has been re- 
turned to court, the bond must be delivered to the 
clerk,25 otherwise it will not be effective. Where 
the bond was filed with the clerk or delivered to 
plaintiff instead of the sheriff and the sheriff re- 
leased the property, the bond may be treated as 


bond or some language should be 


debt, interest, and costs, or the val- 
ue by the property attached, with 
interest, as the case may be, in the 
event he shall be cast mm the suit” 
not to exceed two thousand dollars 
will be enforced as a replevy bond 
where tie property has been released 
ou such security —Wilson v Bryant, 
(Tenn) 67 SW (2d) 133 


Omissions of the name of the ob. 
ligee and the date for redelivery of 
the property from a replevy bond 
taken by whe sheriff releasing prop- 
erty attached did not render bond 
void —Campbell v Tucker, 154 So 
825, 228 Ala 658, denying certiorari 
(App) 164 So 821 


22. National Surety Co v Morand, 
217 P 870, 92 Okl 60—6 CJ p 383 
note 58 


23. Cal—Passow & Sons v United 
States Fidelity & Guaranty Co, 170 
P 1124, 177 Cal 321 

Or —Credit Service Co v. Payne, 244 
P 879, 117 Or. 647. 

6 CJ. p 832 note 62. 


2%. Mass—Massachusetts Bldg Fin- 
ish Co v Brenner, 198 NB 3655 
Mich—Aman v Carpenter, 178 NW 

88, 210 Mich 660 
6 CJ p 882 note 68 
Omission of amount 

Where a shouriff returned a writ of 
attachment with a forthcoming bond 
with the space for stating the 
amount of liability blank, an order 
permitting the amount to be insert- 
ed, on the ground of an oversight, 
resisted by the signers of the bond, 
did not entitle them to reversal for 
informality of proceedings —Lari- 
more v. Parker, 168 P 859, 101 Kan 
729, 


7 CJ.S8.—82 


used to indicate 


25. Clayton v Stephenson, (Tex Cir 
App) 254 SW. 6507—6 CJ. p 382 
note 54 

Alternative conditions 
A. bond given to replevy attached 

property, and differing from the stat- 

utory form only in that it recited an 
appraisal of the property, and pro- 
vided mm addition to the statutory 
condition, and in the alternative, 
that, if defendant was condemned, 
the sureties should satisfy the j3udg- 
ment or pay the estimated value of 
property, was a statutory bond— 
Clayton wv Stephenson, (TexCiv 
App) 2545S W 507 


26. Ark—Lowenstein v McCadden, 
14S W 1095, 64 Ark 18 

Ga—Moody v Morgan, 25 Ga 881 

Iowa —Allerton v Eldridge, 10 N.W 
252, 56 Iowa 709 

N Y—Morange v. EHdwaids, 1 ED 
Smith 414 

6 CJ p 881 note 46. 


27. Bildersee v Aden, 62 Barb (N 
Y) 175—6 CJ p 382 note 47. 


28. Hoshaw v Gullett, 58 Mo 208 
—6 CJ p 832 note 48. 


29. Lynch v. Smyth, 564 P. 684, 25 
Colo 108, reversing on other 
grounds 48 P 670, 7 ColoAapp 888 


$0. Mass—Sampson v. Barnard, 98 
Mass 855 
Nev —Bowers v Beck, 3 Nev 139 


31. Strange v. McCall, 166 SH 388, 
45 Ga App 718 


Sureties 

Where the named obligor and sure- 
ty have signed a bond, and below 
their signatures appear the initials 
‘'N. F. & JI P” withou. any indica- 
tion 1n the bond that tnese persons 
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properly delivered 86 


intend to become sureties, it cannot 
be shown that they signed intending 
to become sureties —Strange v. Mc- 
Call, 166 SEH 38, 45 GaApp 718 


32. Fidehty & Casualty Co of New 
York v Carson, 266 SW 1068, 206 
Ky. 186—6 CJ p 172 note 59 [b] 


3& Relable Finance Co v Baldrate, 
(Mass) 196 NE 84i9 


34. Rodenfels v Stroemer, 248 NW. 
442, 211 Wis 6536 


35. Santee River Co v. Webster, 28 
RI 5699 


36. Commercial Nat. Bank of Kear- 
ney v Faser, 155 N VW. 601, 99 Neb. 
105 


Wot a common-law bond 

The fact that a bond given to re- 
lease an attachment was delivered to 
plaintiff instead of the sheriff, did 
not make it a common law, instead 
of a statutory, undertaking —Passow 
& Sons v United States Fidelity & 
Guaranty Co, 170 P. 1124, 177 Cal. 
81 


Dehivery may depend on intention 

Whether a bond given to plaintiff? 
to release an attachment is delivered 
18 @& question of intention, which 
must be that the instrument shall 
be operative—Jones v. Leslie, 32 P 
(2d) 448, 188 CalApp 466. 


Sufficient delivery 

A statutory bond given to release 
an attachment, where properly exe- 
cuted, approved by the court, filed in 
the action, and acted upon by the 
sheriff, 18s substantially delivered and 
operative as a statutory bond, al- 
though not physically delivered to 
the sherif’—Jones v Leslie, 32 P. 
(2d) 448, 188 CalApp 466. 
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#< surety who deli-ers a bond to the principal 
with his signature may be found to have author- 
ized the principal to deliver the completed instru- 
ment.87 

Filling blanks. Where a bond is signed by a 
surety with portions thereof not filled m, and the 
bond 1s given to an agent for the obvious purpose 
of delivery as a valid instrument, the surety 1s 
estopped, as to the obligee, to deny the authority 
of the agent to fill in and deliver the instrument 93 


Time for objection. An objection to the sufh- 
ciency of a replevy bond, made for the first time 
on a motion for a new trial as to the right of 
property, comes too late.89 

Amendment. A defective bond may, 1t has been 
held, be amended so that 1t will conform to the 
statute.£0 


§ 311. —— Amount 


The penalty of the bond or undertaking ts usually 
based on the value of the property or the amount of 
the claim. 


The penalty of the bond usually under the statute 
must be proportioned to the value of the property,‘ 
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damnum of the writ 48 


Where plainisf sues several defendants, for one 
cause of action under a statute permitting such 
course of action where he is in doubt as to the 
person legally hable, a dissolution bond may be 
for amount of the claim, executed by all defend- 
ants, rather than several times the claim according 
to the number of defendants, and such bond will 
release the property of all the defendants levied 
on to secure the claim.‘ 


§ 312, —— Approval of Bond and Order of 
Discharge 
The bond must be approved by the court, clerk, or 
officer, and an order of discharge obtained as the statute 
may require. 

A redelivery or dissolution bond should be ap- 
proved by the sheriff, clerk, or judge where so re- 
quired by statute.*5 If it 18 not so approved, it 
1s not a statutory bond,4® although the obligors 
may bind themselves by entering into a voluntary 
undertaking, without the procurement of a dis- 
charge by order of court,*7 and they may be bound 
as at common Jaw in the absence of approval, as 


or the amount of the claim sued 


37. Waverly Lumber Co v Piante- 
dow), 160 NE 268, 262 Mass 3877 


38. Palacios v Brasher, 34 P 2651, 
18 Colo 593, 86 AmSR 805 


39. Wills v. Thompson, 20 8S W. 155, 
85 Tex 301. 


40. Sherman v Morris, 87 SH. 709, 
17 GaApp 446. 


41. Campbell v. Tucker, 154 So 836, 
228 Ala 658, denying certiorari 
(App) 164 So. 821—6 CJ. p 3383 
note 59. 

Amount fixed by sheriff 
(1) A forthcoming bond must be 

in an amount double the value of the 

property released, which value 18 

fixed by the sheriff_—Campbell v. 

Tucker, 154 So. 825, 228 Ala 668, 

denying certiorar1 (App.) 154 So. 821. 


(2) The attaching officer is not 
required to estimate the vaiue of the 
attached property until defendants 
elect to have the replevy bond cover 
the value of the property rather 
than the amount of plaintiffs debt 
—Ford v Marsden, (Tex Civ.App ) 
54 S'W.(2d) 883. 


Where the bond is not in double 
the amount of the claim, it will be 
presumed to be for double the value 
of the property seized, and that the 
officer fixed the value aa he is au- 
thorized to do—Sadler vy Murphy, 
(Tenn App ) 77 S W.(2d) 70—Johnson 
v Phllps, 4 TennCivApp 662 


42. Calvert v Bennett, (TexCiv 
App) 286 SW. 8038—6 C.J. p 383 
note 60. 


on,£2 or the ad 


Defendant's option 

Defendant has the option of giv- 
ing a bond in an amount double the 
value of the property attached or 
double the amount of the claim— 
Wilson vy. Bryant, (Tenn) 67 SW. 
(2d) 183—Foster v. Wilson, 128 8S 
I 627, 189 Va. 82—6 CJ. p 333 note 
80 [a]. 


Presumption as to election 

In Texas, un the absence of a 
showing that defendants in attach- 
ment elected to make a bond cover- 
ing value of property replevied, the 
court will presume that the bond was 
for double the amount of the debt — 
Ford v Marsden, (TexCiv.App) 64 
SW (2d) 8388—Calvert v Bennett, 
(TexCiv App) 286 SW 3:08 


43. Devereux Co v. Silsby, 114 A. 
460, 120 Me 362 


Attachment of indivimble property 

The right of an officer to attach 
@ single indivisible article of person- 
al property, like a vessel, although 
of much greater value than the 
amount he is directed to attach on 
his precept, must be sustaned of 
necessity where no other or sufficient 
property to satisfy his precent can 
be found, or is shown to him by the 
debtor, but such an attachment of 
course creates a lien only to the 
amount required to be attached un- 
der the precept, and can be released 
by a bond in the penal sum of the 
ad damnum of the writ —Devereux 
Co v. Silsby, 114 A. 460, 120 Me 
862 


44. Zenith Bathing Pavilion v. Fair 
408 


required by statute.48 


Oaks 8. 8 Corporation, 207 NYS 
806, 211 AppDiv 493, reversed on 
other grounds 148 NH 6382, 240 
N.Y 307. 


45. lIowa-—~Brenton v. Lewiston, 216 
NW 6 

RI—Supenor Glass Co v District 
Court of Sixth Judicial Dist, 136 
A. 50 

Va—Foster v. Wilson, 128 SE. 627, 
139 Va 82 

6 CJ p 883 note 61, p 334 note 62. 


Implied approval 

"It 18 argued that the bond was 
not accepted and approved by the 
sheriff, and 1s therefore void. This 
was not formally done, but the facts 
that the plaintiff, who stood back of 
the sheriff and for whom the sheriff 
was acting, was satisfied w.th it, and 
the sheriff yielded possession of the 
property on account of its execution 
and delivery, are sufficient, we think, 
to establish an actual approval ”— 
Commercial Nat Bank of Kearney v, 
Baser, 155 NW 601, 99 Neb 105. 


46. Foster v. Wilson, 123 SH 557, 
189 Va 82—6 CJ. p 3834 note 65. 


47. NY—Cockroft v. Claflin, 64 
Barb 464, affirmed 58 N Y. 618 
C—Sullvan v Willams, 21 SE. 
642, 48 SC 489 
6 CJ. p 384 note 66. 


48. NY~—Cohen v Fidelity & De- 
posit Co of Maryland, 229 N Y.S 
296, 182 Mise 193 

Va—Foster v. Wilson, 128 SH. 537, 
189 Va 82. 

6CJ p 384 note 67. 
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Where the statute requires approval by the sher- 
iff, the court cannot pass on its validity so as to 
bind the sheriff.*9 


Approval need not be indorsed on the bond, but 
the fact that the bond is accepted and spread on 
the docket without objection 1s sufficient proof of 
approval.50 ° 


Approval by officer having interest. Where a 
bond is accepted by the sheriff who 1s plaintiff im 
the suit, the bond 1s valid as against the contention 
that this 1s against the statute providing that he may 
not execute process in his own case 51 


Waiver of approval. Where approval is regard- 
ed as a step for the protection of plaintiff, 1t may 
be waived, and the obligation remains a statutory 
bond.52 


Order for discharge or release. The sheriff may 
release the attachment without a court order where 
he has not returned the writ to court.58 More- 
over, where the writ directs the officer to accept 
security, no order of discharge is required.54 An 
order of dissolution should state whether it ap- 
plies to the whole or only part of the property, 
and 1f to a part, what part.55 


Presumpitons. Where the consideration of a 
bond was the release or discharge of an attach- 
ment, and the property has been returned, it will 
be presumed that the necessary court orders to 
that end have been made.56 
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§ 313. ——— Construction and Effect 


a. Construction 
b. Effect 
c. Rights and remedies of sureties 


a. Construction 


The rules of construction applicable to bonds gen- 
erally apply to forthcoming and dissolution bonds. 


Recitals in a statutory undertaking, conditioned 
for the redelivery of attached property, have the 
same effect and ought to be construed in the same 
way as bonds containing simular recitals, and are 
to be given the same construction as other writings 
obligatory.57 Although a bond is not strictly an 
undertaking such as 1s contemplated by the stat- 
ute, in an action on the bond it will be construed. 
in the same manner as a bond under the statute, 
and will be read 1n the light thereof and interpreted 
according to the meaning and intention of the 
parties 58 Jt has been held that, where the bond 
does not follow the statute, and an action is brought 
thereon, the statutory terms will be read into the 
bond,5® but similar provisions of a garnishment 
statute cannot be read into a bond for restitution 
of attached property.°0 


Where the bond has been prepared by defend- 
ant’s counsel without notice to plaintiff or oppor- 
tunity to suggest its form or object thereto, any 
doubt or ambiguity should be construed most 
strongly against defendant.®1 


Bond approved by wrong person 

A. bond to discharge an attachment 
duly executed and approved by a 
gheriff will be held good as a com- 
mon-law bond, although it 1s not ap- 
proved by the court, if 1t does not 
contravene public policy or violate 
the law —National Surety Co v. Mo- 
rand, 217 P 870, 92 Okl. 60. 


49. Superior Glass Co. v Duistnmct 
Court of 81xth Judicial Dist, (R 
I.) 185 A 560 


50. Cortelyou v Maben, 
94, 40 Neb 612 


S81. Forbes & Beck Vv. 
Miss 1. 


88. Iowa—Brenton v. Lewiston, 216 
NW 6, 204 Iowa 892 

Or—Credit Service Co v. Payne, 244 
P. 879, 117 Or 647 

6 C.J p 338 note 61 [d]. 


S83. Central California Creditors’ 
Ass'n v Seeley, 267 P 188, 91 Cal 
App 827—Western Lithograph Co 
v. Vanomar Producers, 268 P. 850, 
88 CalApp 549 

miffect of misdating return 
Where property was attached on 

May 7, and the return was promptly 

made but not filed, and on May 8 a 

bond to pay the judgment was given, 


59 NW 


Navra, 63 


which fact was noted on the return 
dated May 7, the property was prop- 
erly released and the bond was ef- 
fective without an order of the court 
where the writ and return were not 
fled with the clerk until May 9— 
Western Lithograph Co v Vanomer 
Producers, 268 P 850, 88 Cal App. 
549. 


& Bailey v Atna Indemnity Co, 
91 P 416, 5 CalApp 740 


S55. Ellsworth v Scott, 3 Abb N Cas 
(NY) 9 

58 Pue v Wheeler, 255 P 1048, 78 
Mont 6516, certiorar: denied and 
error dismissed Wheeler v Pue, 
48 SCt 19, 275 US. 488, 73 LEd 
385 

SY. Cal—Xoehler vy. Serr, 18 P.(2d) 
678, 216 Cal 143, 88 ALR 262 

Va.—Foster v. Wilson, 123 SH. 6527, 
189 Va 82 

6CJ p 384 note 68 
rtent of surety on a bond given 

to dissolve an attachment must be 

gathered from the language of the 

instrument which he signed —East- 

ern Tire Co v Witter, 1838 NE 894, 

281 Mass 623 


Tuberal construction 
Conditions and obligations 
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of a 


replevy bond are liberally construed, 

where possible, to give effect to the 

reasonable intention of the parties — 

Campbell vy Tucker, 154 So 825, 228 

Ale. 668, denying certioram: (App ) 

154 So 821 

Object of bond considered 
To ascertain liability of the sure- 

ty on an attachment bond, the court 

must look beyond the form of the 

bond to the purpose sought to be 

accomplished when it was given=—- 

Neugent Garment Co. v U Mdel- 

ity & Guaranty Co, 231 NW 600, 

202 Wis. 98, denying rehearing 280 

NW. 69, 202 Wis 93 

58. Mo—Nations v. Beard, 267 8S W. 
19, 216 MoApp 38 

Ok1—Carter v. Walker, 267 P. 259, 
180 Okl 284 

6CJ p 886 note 69. 

5@. Kimbrell vw Heffner, i161 8H 
175, 168 SC 35, 80 ALR 591 

60. Goldberg v Farber, 140 A. 787, 
6 NJ Misc 257, affirmed 143 A 
917, 108 NJ Law 239, and North 
Jersey Mortgage Co v Farber, 143 
A. 918, 105 NJ Law 246. 


61. Foster v Pettus, 128 SH 629, 
189 “9-1 91—Foster v. Wilson, 12% 
SJS 627, 189 Va. 82. 
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Where both real and personal property has been 
attached and a replevy bond has been given, it 
will be regarded as applying to the personal prop- 
erty only.62 


b. Effect 

(1) On lien of attachment 

(2) On right to question or attack at- 
tachment 

(3) On right to proceed to judgment 

(4) On nght to possession 

(5) On right to deny ownership or lia- 
bility to seizure 

(6) On liability to subsequent levies 


(1) On Lien of Attachment 
(a) Forthcoming bond 
(b) Dissolution bond 


(a) Forthcoming Bond 


The giving of a forthcoming bond doee not dissolve 
the attachment. 


A bond conditioned for the forthcoming or de- 
livery of the property to satisfy any judgment that 
may be rendered does not affect or discharge the 
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attachment,6* or withdraw the property from the 
custody of the law so as to destroy the lien of 
the attachment, but the lien 1s preserved as if the 
property remained in the care of the officer®4 un- 
til the bond is forfeited.65 Consequently, where 
property returned to defendant is subsequently at- 
tached, the second levy is subject to the pnor 
levy, and the property may be applied in satis- 
faction of the judgment in the first action 66 


The bond serves merely to insure the safe-keep- 
ing and faithful return of the property, and sub- 
stitutes the responsibility of the obligors in this 
respect for that of the officer.67 After the execu- 
tion of such bond, the court cannot appoint a re- 
cciver to take charge of and sell the property.®8 


(b) Dissolution Bond 
A dissolution bond dissolves the attachment Ilen, 


A bond under the statute for the discharge of an 
attachment, not merely to have the property forth- 
coming, but conditioned to perform the judgment 
which may be rendered, dissolves the attachment 
and discharges the property from the custody of 
the law,®9 and after giving such bond the attach- 


63. Alaska —Belleview v. 
berg, 56 Alaska 615 

Kan—Toelle v_  Sells-Floto Shows 
Co, 207 P 849, 111 Kan 662. 

Th—U. S Fidelity & Guaranty Co 
v. Sabath, 3 NE (2d) 380, 286 Ill 
App 320 

Ohio —Conrad Baisch Kroehle Co. v 
Hoff, 176 NH. 487, 88 Ohio App. 
$94 

Or—Nicolai-Neppach Co. v. Smith, 
68 P (2d) 1016, adhered to 60 P. 
(2d) 979 

Pa—Locey v Sterling Motor Truck 
Co of Pittsburgh, 156 A. 780, 102 
PaSuper 148—Commonwealth v. 
Tomashefsky, 98 PaSuper. 104. 

€ CJ. p 385 note 71, 


64 Ala—Federal Land Bank of 
New Orleans v Strickland, 148 So. 
799, 227 Ala 116. 

Alaska—Belleview v. Wittenberg, 5 
Alaska 615 

Colo —Curry v Equitable Surety Co, 
148 P 914, 27 Colo App 176. 

Conn—Republic Rubber Co. v. Fos- 
ter, 111 A. 839, 95 Conn. 651 

Kan—Toelle v Sells-Floto Shows 


Miles v. Davis, 86 Tex 696. 
Witten- 


Co, 207 P. 849, 111 Kan 662— 
Larimore vy. Parker, 168 P. 859, 
101 Kan 729. 


Ky—Monohan v. Grayson County 
Supply Co, 54 SW (2d) 811, 245 
Ky. 781, followed in Monohan v. 
Moorman, 54 8S W (2d) 816, 245 Ky 
789, Monohan v Deckor, 54 SW 
(2d) 315, 245 Ky 700, and Monohan 
v. Whitely, 54 SW (2d) 815, 345 
Ky. 790—Royal Collieries Co. v. 


Picklesimer, 42 SW (2d) 907, 240 

Ky. 686—Hudson Hmgmeering Co 

v Shaw, 179 SW. 1083, 167 Ky. 27 
6 CJ. p 335 note 72 


Does not change nature of action 

The filing of a bond to release 
chattels does not convert the pro- 
ceeding into an action in personam 
—West v William HB Wood Co, 118 
A. 69, 140 Md 614 


65. Federal Land Bank of New Or- 
leans v. Strickland, 148 So 799, 227 
Ala 116. 


6a. Curry v. Equitable Surety Co, 
148 P. 914, 27 Colo.App 175 


oF. Wright v Manns, 12 NB 160, 
lll Ind 4223—6 CJ p 336 note 73 


6S. Phillips-Buttorf® Mfg Co. vy. 
Willams, (Tenn) 68 SW. 186. 


eo. US—Manufacturers’ Finance 
Corporation v Vye-Neill Co, (CC 
AMass) 62 F (2d) 625, affirming 
(DC) 46 ¥ (2d) 146, certiorari de- 
nied Kane v Manufacturers’ Fi- 
nance Corporation, 53 SCt 6657, 289 
US 788, 72 LH 1486 

Ansz—Servall Automotive Service v 
McDuffie, 38 P (2d) 655—House v 
Smith's Cashway, 300 P. 9651, 38 
Ariz, 399 

Conn—Fazzano v. 
512, 94 Conn 91 

Ga—Alvaton Mercantile Co v. Cald- 
well, 119 SE 25, 156 Ga 317, an- 
swers to certified questions con- 
formed to Alvanton Mercantile Co 
v Caldwell, 120 SE 448 31 Ga. 
App 196. 

Hi—vU. Ss. Fidelity & Guaranty Co. 
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Martin, 108 A 


v. Sabath, 3 NE (2d) 380, 286 Ill 
App 320 

Ind—Zammond Lumber Co. vy. Tl- 
ges, (App) 185 NID 872 

Kan—Toelle v. Sells-Mloto Shows 
Co, 207 P. 849, 111 Kan 662 

Ky —Barrick-Kentucky O11 & Gas 
Co v Scrivner, 38 SW (2d) 960, 
239 Ky. 127—Turner Elkhorn Coal 
Co v. Smith, 291 SW. 715, 218 
Ky 608—Fidelity & Dcposit Co of 
Maryland v. Cobb, 281 SW 478, 
213 Ky 467—Hudson Engineering 
Co. vy. Shaw, 179 8.W. 1083, 167 Ky 
27. 

Md —West v. Willams H ‘Wood Co, 
118 A 69, 140 Md 614 

Neb —Durnham-Munecr-Root Dry 
Goods Co. v Strahl, 166 NW. 266, 
102 Neb 143 

Ohio —Toledo Paper Box Co v. Lane, 
Inc, 32 Ohio NP(NS) 454 

Or—Hill vy. Wilson, 261 P. 423, 128 
Or 193. 

Pa—Borden v. Surety Co., 13 PaCo 
627. 

Tenn—New York Casualty Co v 
Lawson, 24 8 W.(2d) 881, 160 Tenn 
329 

Wash —Truax v. Title Guaranty & 
Surety Co, 162 P. 686, 94 Wash 
472. 

W.Va—Perkins v. Friedberg, 110 8 
BH 618, 90 W Va. 185 

6 CJ. p 828 note 13, p 336 note 75. 


Bond as standing for property 

In the case of a bond given for the 
dissolution of the attachment, the 
bond takes the place of the attached 
property as security for the payment 


7 CJS 


ment defendant can sell or dispose of the property 
without violating any legal obligation assumed to 
the parties concerned in the cause.70 It has been 
held, however, under some statutes, that the dis- 
charge of the lien of attachment by the giving 
of a bond to take its place does not vacate the 
writ of attachment 71 


The annulment of a dissolution bond will not 
reinstate an attachment lien.7? 


(2) On Right to Question or Attack Attach- 
ment 
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the defendant from attacking the attachment, although 
the parties may not deny the existence of a valid levy. 
The giving of a forthcoming bond as a rule does 
not bar a subsequent motion or other proceeding 
by defendant or surety to vacate the attachment,’8 
although it should be noted that the giving of a 
forthcoming bond is an admission of the validity 
of the levy, which estops defendant from attacking 
the attachment or defending an action on the bond 
by a denial of such levy,’4 and, further, some au- 
thorities announce broadly that the obligors in the 
bond are estopped to deny the regularity or suff- 


(a) Forthcoming bond 
(b) Dissolution bond 


(a) Forthcoming Bond 
The giving of a forthcoming bond 


of plaintiff's claam—Ravely v Isen- 
gee, 221 NW 38, 57 ND 286 


Bond for real estate 

Where a replevy bond has been 
given to secure the release of real 
estate, this will not affect the right 
to foreclose the attachment lien, be- 
cause the bond cannot be accepted to 
release real estate—Toland v 
Stroud, (TexCivApp) 36 S W.(2d) 
769. 


Change m nature of action 

Principal and surety on an attach- 
ment bond are not liable to defend- 
ant in attachment, where there was 
no legal seizure of property of de- 
fendant in attachment, either by levy 
or by garnishment, and attachment 
was dissolved by filing of dissolu- 
tion bond prior to answer of gar- 
nmishee and of defendant in attach- 
ment, whereafter the case proceeded 
as an ordinary suit at law—Dunn & 
McCarthy v Pinkston, (Ga App ) 187 
8H 176 


ime of dissolution 

The len acquired by an attach- 
‘ment was gone the moment a bond 
given to dissolve the attachment was 
delivered —Guaranty Sec Corpora- 
tion v Oppenheimer, 137 NE 644, 
248 Mass. 324 


Money pald to secure the release 
-of a portion of attached property 
must be regarded as a aubstitute for 
the attached property 1f not as par- 
tial payment of the debt —Everett 
v Cutler Mills, 160 A 924, 52 RI 
330 


70. Miller v London, (Mass) 1N 
BH (24) 198—6 CJ p 387 note 76 


Bule as to real estate 

Statutes contemplating restitution 
of possession are inapplicable to real 
estate and the bond does not ds- 
charge the attachment len, and, 
therefore, defendant cannot convey a 
free and clear title to such real es- 


ciency of the attachment.75 


Where the bond does not release the property 
without an order of discharge, the giving of the 
bond does not preclude defendant from moving 


does not prevent 


tate, 1t remaiing subject to levy on 
execution—Cowart v Venable, 90 
So 219, 86 Fla 367 


71. In re Federal Biscuit Co, (NY) 
214 BF. 221, 180 CCA 685. 


72. Hall v Cutler Bindery Co, (Or) 
26 P (2d) 1109 


7a. Neb —Burnham - Munger - Root 
Dry Goods Co v Strahl, 14646 NW 
266, 102 Neb 142 

NC—Bizsell v 2hitchell, 142 
706, 195 NC 484 

Tex—The Leader, Inc v Elder Mfg 
Co, (Com.ipp) 39 SW (2d) 880, 
reversing Elder Mfg Co v The 
Leader, (CavApp) 36 SW (2d) 
274. 

6 CJ p 8387 notes 81, 82. 


in New York 

(1) The supreme court has held 
that defendant's giving of a forth- 
coming bond does not preclude a 
subsequent motion to vacate an at- 
tachment for insufficiency of plain- 
tff?’'s afidavit—Shapiro v Loft, Inc, 
254 NYS 197, 142 Misc. 144. 


(2) The city courts, however, have 
held that the condition of a release 
bond that defendant will deliver the 
property to satisfy the execution 
constitutes an admission that the 
warrant of attachment issued reg- 
ularly, provided the summons was 
personally served, and that a motion 
to vacate the warrant, on the ground 
that the facts shown in the papers 
do not justify an attachment, will 
not lie—Erlich v Bristol, 262 N.Y. 
840, 841, 146 Miac. 881 


(3) Discussing the effect of the 
statutory condition in @ release bond 
given under the Justice’s Court Act, 
it was stated, “in other words, the 
defendant says, in effect, ‘You let me 
have my propeity, and 1f you recover 
judgment, I will pay the judgment 
up to the amount of the sum speci- 
fled in the undertaking, 1f I don’t 
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to dismiss the attachment,’6 and a bond does not 


return the property’ ... Be 
cause of the provisions of the Jus- 
tice’s Court Act relative to warrants 
of attachment and the view here ex- 
pressed, it would seem that the mo- 
tion to vacate the attachment be- 
comes an academic question "—Hr- 
heh v Bristol, supra 


74. U8S—Ross-Eiggins Co v. Prots- 
man, (CC A Alaska) 278 F 699. 
Fla —Moore v Holder, 116 So. 498, 
95 Fla 6504 

Kan—Larimore v_ Parker, 
859, 101 Kan 729 

N'Y —Einsenbud v Gellert, 65 NYS 
963, 26 Mise 3867 

§D—Brown v Tidnck, 86 N.W 186, 
144 SD 249, 8 AmSR 1754 

Wis—Billingsly v Harris, 48 NW 
108, 79 Wis 103 

6 CJ. p 387 note 83, p 852 note 44, 


Bond to prevent attachment 

Where a bond recites that it was 
given to dissolve an attachment 
whereas 1t was given to prevent an 
attachment, and its object was ac- 
complished, the sureties are estop- 
ped to deny the levy of an attach- 
ment—Taborsak v Massachusetts 
Bonding & Insurance Co., (Mass) 
1938 NE 729 


Property subject to 

Where property subject to a mort- 
gage was attached and released on a 
dissolution bond, the fact that the 
levy may have been void 1s no de- 
fense where the principal ignored 
other remedies and gave the disso- 
lution bond—Truax v Title Guar- 
anty & Surety Co., 163 P 686, 94 
Wash 472. 


78. Ross-Higgins Co v. Protzman, 
(CC A Alaska) 378 F. 699 
Voldability of contract sued on 

cannot be urged —Ross-Higgins Co. 

v Protsman, (C.C.A Alaska) 378 F- 

699 


76 Love v Voorhies, 18 LeAnn. 548 
— 6 CJ p 338 note 86. 
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preclude defendant from traversing the truth of the 
grounds of attachment,?7 or from moving to dis- 
miss the aitachment.7§ 


MéMisiake. It would seem that a mutual mistake 
of fact as to the actual levy may be shown, for 
in such case there 1s a failure of consideration.7?2 


(b) Dissolution Bond 


The giving of a dissolution bond ordinarily prevents 
the defendant from attacking the validity of the attach- 
ment, although :t has been held by some authorities not 
to preciude the agesertion of its wrongfulness, or a demand 
for additional security. 

Where defendant gives a dissolution or discharge 
bond, or a bond conditioned to perform the judg- 
ment, which operates to discharge the attachment 
altogether, and makes the obligors unconditionally 
liable, this would seem to render immaterial the 
validity or even the existence of the grounds on 


ATTACHMENT 


7 C.J.8. 


which the attachment was based®9 As to this, 
however, the authorities are not uniform, and while 
the decided weight of authority 1s in support of 
the view that the giving of such a bond operates 
as a waiver on the part of the attachment defend- 
ant to move for a dissolution of the attachment 
thereafter, and estops him to deny the truth or 
sufficiency of the grounds on which it was issued 
or the regularity of the proceedings,®! the courts 
of a number of states adhere to the view that de- 
fendant may proceed to vacate the attachment not- 
withstanding the giving of such bond.82 How- 
ever, conceding that the attachment defendant is 
estopped to assert matters making the attachment 
merely voidable, the rule cannot be extended so as 
to estop defendant from showing that the pro- 
ceedings are absolutely void, where to do that 
would confer jurisdiction upon a court having 
none.88 


77. Ga—Perryman v Pope, 21 SBD 
715, 94 Ga 672—Biumby v_ Ric- 
koff, 21 SE 232, 94 Ga 429 

irissa.—Montague v. Gaddis, 37 Miss 
458 

78. Walter v. Kiersatead, 74 Ga 18 


7o. American Agr. Chemical Co v 
tna Carualty & Surety Co., 
(Mass) 198 NE 3867 


Effect of plaintfi’s forbearance to 
attach 

Wheie no attachment of certain 
of defendant's real estate was made 
by the officer who attached other 
real estate, and plaintiffs’ attorneys 
were not led to assume that the bond 
1o dissolve attachment was furnished 
to avoid a threatened or impending 
attachment, plaintiffs’ forbearance or 
failure to make a new attachment 
did not estop the surety to deny that 
an attachment was made on tbe the- 
ory that any mistake made was its 
mistake only or on the theory that 
the recitals in the bond induced the 
mistake on the part of plaints — 
American Agr Chemical Co v. Altna 
Casualty & Surety Co, (Mass) 193 
NE 867 


80. Ind T—Sanger v. Hibbard, 53 
SW. 830, 2 Ind. 847 

Ky.—McCormack v. Henderson, 10 
EKyL 641 

Wash—Brady v Onffroy, 79 P. 1004, 
87 Wash 483 

6 CJ. p 888 note 90. 


Dissolution bond is absolute under. 


taking 

A bond given for the release of at- 
tached property, conditioned for pay- 
ment of any judgment recovered 
against defendant, is not a substi- 
tute for the attached pioperty, but 
14 an original unconditional contract 
of the sureties, which renders it 1m- 
material whether the attachment was 
valid.—First Nat Bank v. McKean, 


(CCAOr) 286 F 657—6 CJ. p 338 

note 91 [a] 

81. US—First Nat Bank v. Mc- 
Kean, supra—Ross-Higgins Co v 
Protzman, (CC AdAloska) 278 F 
699 

Cal—Koehler v Sorr, 13 P (2d) 678, 
216 Cal 143, 89 ALR 262 

Conn —O'Keefe vy Elmer Anutomo- 
bile Co of Winsed, 152 A 280, 112 
Conn 370 

Fla—Moore v Holder, 116 So 498, 
95 Fila. 504 

Kan—Toelle vw Sella-Floto Shows 
Co, 207 P 849, 111 Kan 6562 

Ky—Turner Elkhorn Coal Cov. 
Smith, 291 SW 715, 218 Ky 608 


Mont—Sloan v Young, 284 P 181, 
86 Mont 414 
Neb -——-Burnham-Munger-Root Dry 


Goods Co v Strahl, 166 NW 266, 
102 Neb 142 
ND—Ravely v. 
38,57 ND 286 
Pa—Bellah v Poole, 11 Pa Dist 150 
Tenn—McWaters v. Hall, 15 Tenn. 
App 46 

Tex—Turner v. Martin, (Civ App.) 
45 SW (2d) 236 

W Va —Perkins v Friedberg, 110 8. 
HH 618, 90 W Va 185 

6 CJ. p 888 note 91, p 352 notes 48, 
48, 49 


General on prayer for speciiic attach- 
ment 

Where a general attachment was 
issued, the obligor on a release bond 
to perform the judgment could not 
claim that a specific atiachment was 
prayed for—Fidelity & Deposit Co 
of Maryland v. Helm, 289 S.W 280, 
217 Ky. 384 
Misjoinder in original bill 

A surety could not avoid liabilty 
on a bond to dissolve an attachment 
in an equity suit on the ground of 
misjoinder of parties plamtff im 
such suit in equity—Degnan y. 
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Isensee, 221 N.W. 


Maryland Casualty Co, 171 NE 488, 
271 Mass 427 


Questioning affidavit 

Where an attachment bond uncon- 
ditionally promised to pay a judg- 
ment on the meiits, and effected re- 
lease of the attached property, the 
parties thereto are estopped from 
questioning the regularity of the af- 
fidavit therefor—Connor Live Stock 
Co v Fisher, 255 P 996, 32 Armsz 80, 
67 ALR 196—Natonal Surety Co 
v Poates, 48 AppDC. 334—6 CJ. p 
888 note 91 [g] 


82. Thompson v Royal Indemnity 
Co, 221 NW 415, 197 Wis 43—6 
CJ p 838 note 91% 


Bond not @ waver of statutory 
ground 

The giving of an attachment dis- 
charge bond does not waive the va~- 
lidity of the statutory ground on 
which the attachment was based — 
Bizzell v. Mitchell, 142 SH 706, 195 
NC. 484. 


Mecessity of judgment establishing 


ground 

The statute requiring a bond to 
pay a judgment against attachment 
defendant contemplates a judgment 
establishing the validity of the 
ground of attachment, if traversed — 
Biszell v. Mitchell, 142 SH. 706, 196 
NC 484 


83. Cal—Koehler v Serr, 18 P.(2d) 
673, 216 Cal 148,89 ALR 262 
Mont—Sloan v Young, 284 P. 131, 

86 Mont 414 
Tenn—New York Casualty Co v. 
Lawson, 24 8S W (2d) 881, 160 Tenn. 
329—McWaters v. Hall, 15 Tenn. 
App 46 
6€CJ p 853 note 55 
Attachment prima facie valid 
Where the affidavit recited that 
the action was one of contract, the 
question whether the action for 


7 C.Jd.8. 


Some courts take the view that the giving of a 
dissolution bond will not estop defendant in at- 
tachment from maintaining an action on the at- 
tachment bond to recover his costs and the dam- 
ages which he may have sustained by reason of 
the attachment, if it is finally determined that 
plaintiff had no cause of action,®4 but, as a gen- 
eral rule, the statutory condition beg an uncon- 
ditional promise to perform the final judgment of 
the court, the action proceeds as though no attach- 
ment had ever issued, and the election to dissolve 
the attachment estops defendant to claim that it 
was wrongful 85 


The execution of the statutory bond for the dis- 
charge of an attachment does not operate as a 
waiver of the rght to demand additional or 1n- 
creased security from the attachment plaintiff 86 


(3) On Right to Proceed to Judgment 


Ordinarily, the giving of a bond to release attached 
property has no effect on the plaintiff's right to p,oceed 
to judgment. 

The giving of a bond does not preclude the ren- 
dition of a personal judgment against defendant 
on plaintiff's demand,8? and, under ordinary ci- 
cumstances, can have no effect whatever on the 
right of plaintiff to proceed to judgment in the 
main action, but under a statute permitting defend- 
ant in the attachment, brought for a debt not due, 
to give a bond conditioned for the payment of the 
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debt at maturity, it has been held that the creditor 
cannot proceed to judgment after the bond is 
given 88 


An objection, by a surety on an undertaking giv- 
en to secure the release of property attached at 
the commencement of an action, to a second trial of 
the action, on the grounds that a judgment against 
defendant, the principal obligor, remains of record 
and unreversed, and that there is no issue joined 
between plaintiff and surety, 1s properly overruled 
where the effect of vacating the original judgment 
as to the surety was to vacate it as to defendant.89 


(4) On Right to Possession 


Where the defendant executes a redelivery or dis- 
solution bond, he thereupon becomes entitled to pos- 
session of the attached property. 


Where defendant in attachment executes and 
delivers to the attaching officer a bond in con- 
formity to the statute for the release of the prop- 
erty or the discharge of the attachment, he becomes 
entitled to the possession of the attached property,?° 
and it becomes the duty of the attaching officer to 
deliver such property to him,®! without prior de- 
mand 93 


Where the attachment is discharged by the giving 
of an undertaking, defendant may be required to 
pay the fees and charges of the levying officer as 
a condition of receiving back possession of the 
property.%3 


money received and conversion was 
based on contract or tort was not a 
matter of jurisdiction, but of evi- 
dence, as to which the complaint on 
which the attachment was based was 
mot conclusive on rightfulness of at- 
tachment, and it was prima facie 
valid, and, consequently, the defect 
constituted no defense—Koehler v 
Serr, 18 P.(2d) 678, 216 Cal 143, 89 
ALR 262 


Where pleadings show attachment 
unauthorized 

Where the grounds for attachment 
and other statements in the affidavit 
are contradicted by recitals in the 
complaint showing no right to an at- 
tachment, and the proceedings have 
been vacated on motion, such void 
proceedings may be shown in defense 
-to an action on the undertaking to 
release the attachment —Kreider v 
American Surety Co of New York, 
(CaLApp ) 48 P (2d) 831. 


@ Anvil Gold Min. Co v Hoxsie, 
(Alaska) 126 B 734, 60 CCA. 492 
—€ CJ p 840 note 6. 


35. Ky—Fidelity & Deposit Co. of 
Maryland v. Cobb, 281 S.W 478, 
213 Ky. 467 

*Wash—Gutter v. Joiner, 105 P. 457, 
56 Wash. 202. 


measons for estoppel 

“By the execution of the bond the 
defendant waived all objections to 
the attachment or what had been 
done under it He put it out of the 
power of the plaintiff to establish im 
that action that the attachment was 
properly obtained But for the giv- 
ing of the bond the plaintiff might 
by amendment have asserted other 
grounds in addition to those he had 
alleged and might so in the end have 
sustained the attachment, though 
the grounds he had alleged, which 
had been controverted, were not sus- 
tained by the evidence - . The 
trial by the court with the witnesses 
before it could not be had after the 
bond was executed, and the nght 
being expressly waived by the exe- 
cution of the bond now sued on, the 
defendant cannot be heard to say 
that the right he then waived may 
be asserted in this action and 1s to 
be determined by the jury on the 
facts now shown”—Fidelity & De- 
posit Co of Maryland v Cobb, 281 
SW 478, 479, 218 Ky 467 
86. Dusseldorf v. Redlich, 16 Hun 

(NY) 624. 


@7. Anz—House v Smith's 
way, 800 P 9651, 88 Ariz 399 
Ga—Blakely Milling & Trading Co 
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Cash- 


v Thompson, 128 SE 688, 34 Ga 
App 129 

Ind—Hberhart wv Hyre-Shoemaker, 
Inc, 134 NE 287, 78 Ind App 658 

6 CJ p 389 note 97. 

a 8s appearance see Appearances 

2 

88 Church v Henry, 17 La 

CJ p 839 note 92 


8s. U S Surety Co v. American 
Fruit Product Co, 40 App DC 239 

80. Stevenson v Palmer, 24 P 5, 14 
Colo 565, 20 AmSR. 2965—6 CJ. p 
339 note 94 


91. Rodenfels v Stroemer, 248 NW 
442, 211 Wis 686—6 CJ. p 339 note 
965. 


On waiver of exceptions to sureties 

Attachment plaintiff's attorney 
having expressly waived exception to 
the sureties on the redelivery bond, 
it was the sheriff's duty to return 
the attached automobile to defend- 
ant, even if the latter never demand- 
ed the return thereof —Rodenfels v. 
Stroemer, 248 NW. 442, 211 Wis 
536 


92. Rodenfels v. Stroemer, supra. 


98. Jones v Gould, 99 NYS 789, 
114 App.Div. 120—6 CJ. p 389 note 
96. 
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(5) On Right to Deny Ownership or Liabil- 
ity to Seizure 


The obligors on a bond to release attached property 
cannot, as a rule, deny the liability of the property to at- 
tachment or defendant’s ownership. 

Although there is authority to the contrary,®4 
the obligors in a dissolution or redelivery bond can- 
not, as a rule, show that defendant 1s not the own- 
er of the attached property,®5 or that it 1s not 
subject to levy 9§ However, it has also been held 
that a bond conditioned to release attached prop- 
erty, to pay any judgment that might be rendered, 
or to have the property ready to satisfy it was 
not a recognition of the title of defendants, and 
could have no force as a ratification of an unau- 
thorized purchase by another.97 


Assuming that the oblgors may show want of 
ownership, proof of some interest in the property 
will be sufficient to render them liable on a rede- 
livery bond.88 


Showing encumbrances Where a bond is given 
under a statute requiring security conditioned to 
pay the value of the interest of defendant in the 
attached property, the obligors may show that de- 
fendant’s interest was so small that merely nomi- 
nal damages are recoverable ,°9 but where the bond 
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is conditioned to pay the judgment without refer- 
ence to the value of the property, the existence 
of encumbrances is immaterial and cannot be 
shown.! 


(6) On Liability to Subsequent Levies 


The release of the property does not preclude its 
seizure on other levies, nor prevent the issuance of other 
attachments 

It has been held that the giving of the statutory 
bond will not bar the issuance of another attach- 
ment where it appears that the surety 1s insolvent 
and the security insufficient, nor does a bond to 
release certain property defeat the mght to a sec- 
ond attachment 1n the samc suit against other prop- 
erty, where defendant fails to give a bond for the 
release of his whole estate.8 Where property has 
been released on bond, it may be levied on for 
execution of judgment, and ihe giving of the bond 
does not prevent a creditor’s motion to pursue the 
released property for satisfaction of execution in 
the hands of fraudulcnt holders of title.5 


c. Bights and Remedies of Sureties 


The surety may recover any amount paid from his 
principal, and, In some Jurisdictions, may Intervene to 
quash the bond or defend the main suit. 


The surety has recourse against the principal 


e/ 
9% <aAyres, etc, Co v Dorsey Prod- 

uce Co, 70 N W. 111, 101 Iowa 141, 

68 AmSRF 876. 
Statutory notice of ownership 

In an action on a delivery bond, 
where the defense that the property 
belonged to a person other than de- 
fendant is raised, a statute relating 
to the notice to be given to the sher- 
iff by claimant of attached property, 
designed for the protection of the 
sheriff, does not apply —Ayres, etc, 
Co v. Dorsey Produce Co, 70 NW 
111, 101 Iowa 141, 68 AmS.R 3876 


95. Cal—Barrios & Co vy. iIn- 
demnity Ins Co of North America, 
282 P 386, 101 CalApp 675 

Conn —Tolman v McLay, 157 A 647, 
114 Conn 98. 

§ C —Biszell v. Mitchell, 142 SE 706, 
195 SC 484 

Tex—Calveit v Bennett, (Civ App ) 
286 S.W 8038—Wells v. Cloud, (Civ. 
App) 202 SW 881 

é CJ p 889 note 98, p 362 note 46 


Undertaking constitutes original, 
independent, aud absolute contract 
of sureties not dependent on the 
question of ownership-—Barrios & 
Co v. Indemnity Ins Co of North 
America, 282 P 386, 101 CalApp 676 


‘Wuere a stranger to an attachment 
suit, 1m possession of the attached 
property, gives a redelivery under- 
taking under the statute, he cannot 
thereafter assert ownership and try 


the right of property under the stat- 
ute —Commercial Nat Bank of Kear- 
ney v Faser, 155 NW 601, 99 Neb 
105—6 CJ p 840 note 99 


Wife’s olaim of separate property 
Judgment on a bond given by wife 
to release an automobile claimed by 
wife, attached in action against com- 
munity of husband and wife, wherein 
the judgment was entered against 
the husband only, without the wife 


the fact that the bond omiis the 
statutory condition to pay only the 
principal’s interest in the attached 
property will render incfrective the 
defense that the debt was not due 
and that, therefore, the principal’s 
attached interest was of no value—~— 
Robertson & Govanne Contracting 
Co v Altna Accident & Liability Co, 
99 A 657, 91 Conn 129 


Hividence held insuficlent.—Dvans 


asserting ownership, was proper—|v Rappaport, 146 A. 611, 109 Conn 


Wingate v. Tolman, 243 P. 858, 187 
Wash 634 


96. Ark—Morrison Vv. 
Ark 136 

Cal—Barrios & Co v Indemnity Ing 
Co. of North America, 282 P 886, 
101 CalApp 6576 

¥Fla—Moore v. Holder, 116 So. 498, 
95 Fla 604. 

6 CJ. p 852 note 45 


Alphin, 323 


97. Woods v. Robertson, 81 Mich 
64 

98. Huish v. Fenkell, (Uiab) 89 P. 
(24) 330 


Hooord held to show some interest 
of defendant in attached property — 
Huish v. Fenkell, (Utah) 89 FP (2d) 
330 
99. Tolman v. McLay, 157 A. 647, 

114 Conn 98 
Omission of statutory recitals 

Where a debt has been attached, 
although not due, and a bond has 
been given to release the attachment, 
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862 
1. Dorr v. Clark, 7 Mich 310. 


8. Stewart v Dobbs, 39 Ga 82—6 
CJ p 840 note 2 


3 Kaylor v Davy Pocahontas Coal 
Co, 87 SH 661, 118 Va 369. 


4 Muller v. London, (Mass) 1 NB 
(2d) 198. 


Right to levy execution on property 

“The effect of giving a bond under 
those sections is not to work a com- 
plete substitution of securities The 
effect 1s to permit a defendant, who 
has given bond in compliance there- 
with, to dispose of the property 
which was attached If after giving 
the bond he decides not to dispose 
of the property but to retain it, 1t 18 
liable to seizure on execution "—M11- 
ler v. London, (Mass) 1 N.E (2d) 
198, 200 


5. Wilkinson v Macheca, 103 So 
783, 158 La 183. 
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on an attachment bond for any amount he 1s ob- 
liged to pay thereunder, and the dismissal of the 
attachment suit as to one of the principals will not 
affect his liability to the surety.§ 


In some jurisdictions the sureties may protect 
their interests by moving to quash the attachment 
and bond,’ and by defending the main action % 
However, in other jurisdictions, they may not 1n- 
tervene and defend the main action,? and this 1s 
true where summary iudgment may be entered 
against the surety and he is a party only for that 
purpose. It has been held that a motion to 
quash a forthcoming bond is not proper or permuis- 
sible in an action on such bond.11 


Where an attachment is quashed, the surety may 
move to have the bond discharged 12 


The surety’s petsiton to be relieved of a for- 
ferture need not be brought in equity.15 


§ 314. —— Effect of Appeal, Supersedeas, or 
Stay Bond 
Ordinarily a bond on appeal cannot take the place of 
a forthcoming bond. 

In the absence of statutory provision it is held 
that an appeal undertaking cannot be given the 
force of a forthcoming bond or be permitted oth- 
erwise to alter the status of the attached prop- 
erty,14 the lien of the attachment, or the liability 
of the obligors on a delivery bond,15 but, on the 


@ King v Malone, 99 A 691, 91/14 
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Collins v Burns, 26 P. 145, 16 
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other hand, it has also been held that a supersedeas 
bond, which must be given to secure whatever 
judgment is rendered in a court of error, is a sub- 
stitute for plaintiffs security by attachment or by 
bond given by defendant to dissolve an attach- 
ment 16 


Where the same person is surety on both the de- 
livery bond and the supersedeas bond, he is liable 
on both bonds,!? although his total liability cannot 
exceed the amount for which the principal 1s in 
default upon the judgment rendered against him.!8 


§ 315. Liability of Obligors 


a. Scope and extent 
b. Conditions precedent 


a. Scope and Extent 


The hability of the obligors upon a bond or under- 
taking given to release attached property is measured by 
ita terms and in case the attachment proceedings are not 
vo'd may be either for the return of the attached prop- 
erty or the payment of its value or the satisfaction of the 
judgment against defendant. 

The hability of the maker or sureties upon an 
undertaking or bond given to secure the release of 
the attached property is measured by the terms of 
the obligation which they have executed,!9 and 
where the sureties sign a bond freely and with 
full opportunity to understand the act, they are 
bound according to the terms of the bond and can- 
not show that they did not comprehend the con- 


a mistaken belief as to the identity 


Conn 343. 
7. Bizzell v Mitchell, 142 SH 706, 
1965 NC 484 


& NY—Jewett v Crane, 35 Barb 
208, 13 Abb Pr 97 

Tex —The Leader, Inc v Elder Mfg 
Co, (ComApp) 89 SW (2d) 880, 
reversing Elder Mfg Co v The 
Leader, (Civ App ) 25 SW (2d) 274 


®. Manufacturers’ Finance Corpora- 
tion v. Vye-Neill Co, (DC Mass ) 
46 F (2d) 146, affirmed (CCA) 62 
F (2d) 625, certiorar: denied Kane 
v Manufacturers’ Finance Corpo- 
ration, 68 SCt. 657, 289 US 738, 
171 LHd 1486. 


10. Longshore v. Collier, 140 SH 
686, 87 Ga App 450, followed in 
Reddy-Waldhauer-Maffett Co V¥ 
Cranman, 153 SH 616, 41 Ga App 
568 


il. Craft v. Smith, 38 So 996, 45 
Fla 222 

1a. The Leader, Inc, v Hider Mfg 
Co, (TexComApp) 89 SW (2d) 
880, reversing Hider Mfg Co v 
The Leader, (CavApp) 25 SW 
(24) 274 

13. Moody v. U S Fidelity & Guar- 
anty Co, 187 So 308, 223 Ala 507 


Colo 7—6 CJ p 340 note 7 


18. US—Bbner v Heid, (Alaska) 
126 F 680,860 CCA 870 

Iowa —State v McGlothlin, 16 N.W 
187, 61 Towa 812—~Willams v 
Robison, 21 Iowa 498 

6CJ p 840 note 8 


16. Ky.—Broughton v Saylor, 110 
SW. 866, 129 Ky 180,38 Ky L 611 
Mess—Russia Cement Co v. Le 
Page Co. 55 NE. 70, 174 Mass 349 
6CJ p 840 note 9 


17. State v. McClothln, 146 NW 
137, 61 Iowa 312—6 CJ p 345 note 
46 


18 State v McClothlin, supra 


19. Mont—Sloan v. Young, 284 P 
181, 86 Mont. 414 

Or—McCargar v. Moore, 157 P. 1107, 
88 Or. 682 

6 CJ p 340 note 10. 


terms 

The sureties may stand upon the 
express terms of their contract — 
Western Lithograph Co. v. Vanomar 
Producera, 263 P. 860, 88 Cal App 
549 
Hrrors or mistakes as to parties 

(1) The surety on a bond to dis- 
solve an attachment, signing under 
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of the principal, 18 not lable on 
Judgment against defendant other 
than such principal—Gordon & Dil- 
worth vy. Abbott, 154 N.E 623, 258 
Mass 365 


(2) Where the surety, as attorney 
for defendant in attachment, drew 
up the bond to secure the release of 
the property, which effected its pur- 
pose, he 1s not relheved from labil- 
ity on the bond because the condition 
was therein stated to be the payment 
by defendant of all damages, costs, 
etc, recovered by defendant against 
plaintiff, which, in the most charita- 
ble view, was merely a clerical er- 
ror and judgment was in fact recov- 
ered against defendant—Aman v 
Carpenter, 178 N.W 33, 210 Mich 
660. 


(83) Where a replevy bond was 
given by a stranger as authorized by 
statute, but was conditioned as 
though the stranger were defendant, 
a judgment for the true defendant 
shows no breach of the stranger's 
bond, and as a consequence no ha- 
bility arises on the bond, either as 
a statutory or common-law obliga-~ 
tion —Donaldson v. Wilkerson, 68 So, 
812, 192 Ala. 100. 
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sequences.29 So, where a common-law bond is 
taken, the scope and extent of the undertaking 1s 
to be gathered from the intent of the parties therc- 
to as disclosed by a fair import of its language,?4 
and the lability of the parties is measured by its 
terms and not by the terms of the statutory bond 22 


The liability of the sureties cannot be extended 
to other actions than that im which the bond 1s 
given by a subsequent agreement of the principal?? 
or by the action of the court.#4 


Necessity for valid attachment. Where an at- 
tachment is void for want of jurisdiction, the bond 
1s also void, and no liability arises thereon ,?5 but 
in a jurisdiction in which the truth of the matters 
set forth in the affidavit for attachment cannot be 
put in issue for the purpose of abating the writ, 
the sureties on a replevy bond cannot complain of 
a foreclosure of the attachment lien and a judg- 
ment against them on the bond on the ground that 
the facts stated in the affidavit are not true but 
are protected by the attachment bond.?#6 


Bond for return of property. The only undertak- 
ing assumed upon a forthcoming bond 1n 1ts ordi- 
nary form 1s that the property shall be forthcoming 
or the judgment in attachment shall be satisfied ;27 
where the attachment 1s sustained, it 1s the duty of 
the obligors to return the property to the proper 
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officer where a sale of the property is ordered28 
or, upon demand, to restore the property to the 
attaching officer so that execution can issue there- 
on,*9 and a cause of action accrues against the 
surcty when, after such judgment, he refuses to 
deliver the property on demand and the execution 1s 
returned unsatisfied 20 Under such a bond, the 
sureties are not hable for the payment of a per- 
sonal judgment against defendant.®! 


Where the condition of the bond is merely that 
the property shall be forthcoming to answer the 
judgment, the party giving the bond does not be- 
come personally lable for the debt which formed 
the basis of the suit, but is bound only to produce 
the property in case judgment in the attachment 
proceeding 1s rendered for plaint:ff.°2 


Where attached property 1s replevied with the 
intention of wasting and converting it, and the 
sureties on the bond had notice of such intention, 
they are jomtly hable with their principal for the 
conversion.33 


Bond for performance or payment of judgment. 
Where the obligor on the bond to discharge the 
attachment binds himself that defendant will per- 
form the judgment of the court, he must perform 
such judgment in case defendant does not do so,°4 
and upon judgment in favor of plaintiff the ob- 


20. Waverly Lumber Co. v Pian- 
tedosi, 160 NE 268, 262 Mass 377 


Mistake as to pmncipal 

A surety on a release bond is 
bound to ascertain his principal, and 
if by mustake he signs for one in- 
stead of for another he will not be 
allowed thus to defeat the levy and 
then set up his own act as a defense 
—Doane v. New Orleans, etc, Tel. 
Co, 11 La Ann 604. 


31. Fazszano v. Martin, 108 A. 512, 
94 Conn 91 


22. Ala—Campbell v. Tucker, 154 
So 825, 228 Ala 658, denying cer- 
tlorari (App ) 154 So 821 

Pa—Commonwealth v. Tomashefsky, 
93 PaSuper 104 

23. McCargar v. Moore, 157 P 1107, 
88 Or 683. 

@% McCargar v. Moore, supra—é 
CJ. p 841 note 11. 

25. Fried v. Continental Casualty 
Co, 279 N ¥.S 916, 155 Misc 487. 
a6. Green v. Hoppe, (Tex Civ App ) 

175 SW. 1117 

27. Royal Colheries Co v Pickle- 
simer, 42 S.W (2d) 907, 240 Ky 
686 

Proceeds of insurance 
The surety on a bond for the forth-~ 

coming of attached property 1s not 

lable for the amount of insurance 
paid ‘he principal where the property 


has been destroyed by fire, the bond 
being silent on the question —Jones 
& Dubuisson v. Picard, 123 So. 416, 
11 La App 259 


Who bound to return 

Where a bond conditioned for the 
return of property does not stipulate 
who shall make the return, it 1s the 
duty of the bondsman to see that 
defendant complies with the condi- 
tion of the bond—Lastowski vy Law- 
nicki, 179 A 266, 115 NJ Law 230 
Construction of bond see supra § 313. 


28. Hines v Martin, 1 S.W.(2d) 86, 
176 Ark 1005 


Forthcoming at time and place of 
sale 


A breach of a forthcoming bond is 
shown on establishment of the re- 
fusal of the principal on demand to 
deliver the property notwithstanding 
the bond recites that the property 1s 
to be forthcoming at the time and 
place of sale and the proof fails to 
show that the property had been ad- 
vertised for sole or that defendant 
had failed to produce it at the time 
and place of sale—Reese vy. Brink- 
ley, 112 SE 289, 28 Ga App. 570 


29. Barrios & Co v Indemnity Ins 
Co. of North America, 282 P. 386, 
101 CalApp 675 


30 Unit Const Co v Foss, 2384 P 
908, 71 CalApp 204. 
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S31. Larimore v Parker, 168 P. 859, 
101 Kan 729. 


32. Cermak v Schaaf, 139 NE 39, 
808 Ill 61, 37 ALR 1898, affirm- 
ing 224 Ill App. S51 


33. Powell v Thompson, 80 Ala 51. 


% Fidelity & Deposit Co of Mary- 
land v Helm, 289 S W. 280, 217 Ky. 
884—6 CJ p 841 note 18 


Bond by one of two defendants 

A bond executed to obtain the re- 
lease of an attachment in an action 
against two defendants covers only 
the lability of the defendant named 
@8 principal in the bond, and was 
applicable only to the satisfaction of 
judgment obtained against such de- 
fendant alone or jointly —Massachu- 
setts Bldg Finish Co. v. Brenner, 
(Mass) 1983 NB 8565. 


identity of cause of action 

The burden undertaken by the 
surety on an attachment bond, at the 
time of its execution, was to meet 
any judgment for the same cause of 
nection relied on by plaintiff when 
the action was commencod —Massa- 
chusetts Bldg Finish Co. v. Brenner, 
(Mass) 198 NE 38655. 


Within thirty days 

Where the condition is to pay 
within thirty days after final judg- 
ment, recovery may be had where 
plaintiff held execution without any 
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ligation of the obligor to pay the judgment on 
demand becomes absolute.35 


b. Conditions Precedent 
(1) In general 
(2) Judgment 
(3) Execution 
(4) Demand 


(1) In General 


As a condition precedent to Mability on the bond or 
undertaking, there must have been a breach of the con- 
dition and it must have effectuated a release of the prop- 
erty or a dissolution of the attachment. 


In order that lability may arise against the prin- 
cipal and sureties, there must have been a breach 
of the conditions of the bond or undertaking.*® 


It has been held that a bond for the release of 
attached property or the discharge of an attach- 
ment does not become operative, and no liability 
arises thereon, unless or until the attached prop- 
erty 1s redelivered to the attachment defendant or 
his agent ,?7 but there is also authority for the view 
that, where the practice under the statute requires 
an order discharging the attachment upon the ex- 
ecution of the proper bond, 1f the condition of the 
undertaking 1s for the release of the property from 
the attachment and not from the possession of the 
officer, the condition 1s complied with by an order 
discharging the attachment, and it 1s immaterial 
whether or not the property was redelivered to de- 
fendant.38 It 1s also no objection that the sheriff 
surrendered the property to a third peison, where 
defendant consented thereto.39 


ATTACHMENT 


§ 315 


(2) Judgment 


A final judgment In the attachment proceedings Im- 
posing a lability upon the defendant named in the bond 
either to pay it or to surrender the attached property for 
its satisfaction is ordinarily essential to lability on 
either a dissolution or a forthcoming bond. 


There must ordinarily be a disposition of the cause 
requiring payment of judgment, some claim adjusted 
for the satisfaction of which the property 1s requir- 
ed, or some order of court under which the produc- 
tion of the property becomes a duty, before liability 
under a forthcoming or dissolution bond can arise ,49 
but the conditions of the bond may be such that a 
failure to redeliver the property before judgment may 
subject the obligors to liability 41 Further, the judg- 
ment must have been rendered 1n the attachment suit; 
a judgment in another suit upon the same cause of 
action by the same plaintiff against the same principal 
debtor 1s not sufficient.42 On the other hand, a per- 
sonal judgment against defendant is not a condition 
to hability upon a redelivery bond where such a judg- 
ment or order is made as requires a production of the 
property,43 and further, the surety becomes liable 
when defendant's lability is established, although 
judgment has not been rendered against the surety.**4 


Finahiy. The judgment to secure the performance 
or satisfaction of which a bond 1s executed 1s ord:- 
narily the final judgment under which plaintiff 1s en- 
titled to be paid or defendant to be discharged.*5 
A dissolution bond, conditioned for the payment of 
final judgment, may be enforced although the final 
judgment is rendered nunc pro tunc as of a previous 
term, notwithstanding payment must, under the stat- 
ute, be made in a limited time after final judgment 
to avoid a breach since such time did not run until the 


action against the principal or sure- 

ty and made no eflort to notify them 

or the execution or to collect it for 

one year and two months —Marcas 

v Rice, 172 NE 354, 272 Mass 290 

35. Ravely v Isensee, 221 NW 33, 
57 ND 3286 

36. Donaldson v. Wilkerson, 68 So 
812, 192 Ala 100 

37. Rodenfels v Stroemer, 248 N W. 
442, 211 Wis 5386—6 CJ. p $41 note 
16 

Redelivery as consideration see 4u- 
pra § 806. 

38. Gardner v Donnelly, 24 P. 1072, 
86 Cal 867—McMullan v. Dana, 18 
Cal 339—¢6 CJ p 841 note 17 


39. Huish v. Fenkell, (Utah) 39 P 
(2d) 3380 


40. Ga—Hosch v Saunders, 186 S 
BH 108, 36 Ga App 219 

Ky —Royal Collieries Co v Pickle- 
simer, 42 SW (3d) 907, 240 Ky 
686 

6CJ p 341 note 18, 


A prior judgment by default which; Div. 778, affirmed 175 NE) 325, 255 
falls upon dissolution by the bond| NY 689 


may not be made the basis of habil- 
ity —Borden v. Surety Co, 18 Pa Co 
6327 


Where debtor bankrupt 

A judgment against the principal 
debtor in attachment is necessary 
for a judgment against the surety 
on a dissolution bond, regardless of 
the debtor’s bankruptcy—Hosch v 
Saunders, 186 SH 108, 86 Ga<App 
219 


41. Foas v. Norris, 70 Me 117—6 C 
J. p 343 note 19 


42. Hosch v. Saunders, 136 8.H. 108, 
36 Ga App. 219. 


Judgment not accruing on causes 


48. Ar1k—Huines v. Martin, 1 STV. 
(2d) 86, 175 Ark. 1005 

Tex—U S Fidelity & Guaranty Co 
v Mueller, (Civ.App ) 13 8 W (2d) 
430 

Wash —Spokane Merchants’ Ass'n v. 
Mussellman, 234 P. 1083, 184 Wash 
116 


4 US Fidelity & Guaranty Co v 
Mueller, (TexCiv.App) 13 SW. 
(2d) 480 


45. Cox v Southern Surety Co., 226 
NW 114, 208 Iowa 1252—6 CJ. p 
842 note 22. 


Before motion for new trial 
A. judgment entered before motion 


of acthon alleged nor entered in due/for new trial was a “final adjudica- 
course of proceedings is not within| tion” as regards lability on deliv- 
purview of a bond discharging at-|ery bonds requiring satisfaction of 
tachment—Benjamin G Hutchings, | judgment within twenty days of itr 


Inc, 


v. Hartford Accident & In-|rendition—Cox v. Southern Surety 


demnity Co, 289 NY.S 682, 228 App |Co., 226 NW. 114, 208 Iowa 1352. 
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date of entry nunc pro tunc.46 


Where a bond is conditioned to pay a judgment 
against the principal, and a claimant has intervened, 
a final judgment on the merits will fix the surety’s 
liability although the intervening claim has not been 
adjudicated £7 

Against or sn favor of whom rendered, It is, of 
course, necessary 1n order to fix the lability of the 
obligors in the bond that the judgment rendered in 
the action should be against the person named :n the 
bond as the one for the satisfaction of a judgment 
against whom the bond 1s executed, and a judgment 
against any other person cannot have this effect.*8 
However, it is not necessary that the judgment should 
in form be against the obligors, even though the bond 
1g conditioned to pay such judgment as shall be ren- 
dered in favor of plaintiff against the obligors.‘9 


The obligors are liable on a bond for the discharge 
of an attachment conditioned for the payment of the 
judgment which may be recovered, although judg- 
ment is recovered against less than all of the defend- 
ants 50 and, where the bond is conditioned to pay a 
judgment entered against defendants individually or 
jointly, a judgment entered against two of several de- 
fendants will render the surety liable.54 

Where the property of one of two defendants is 
seized, a dissolution bond, conditioned to pay the final 
judgment in the action, will render the obligors lia- 
ble not only for a judgment against both defendants, 
but for judgment against defendant alone who was 
not the owner of the property.54 


Where other creditors may apply under the stat- 
ute and have their claims adjusted, a bond, although 


46. Russia Cement Co v Le Page 
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cause of such nonsult—Faszzrano V. 
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conditioned for the return of the goods should judg- 
ment be rendered for plaintiff, is for the benefit of alt 
such creditors and will be construed to refer to any 
plaintiff who, as applying creditor, has filed a decla- 
ration and recovercd judgment 58 


Sustamning attachment. On a bond to pay the debt 
and costs if judgment should be rendcred against de- 
fendants, a judgment upon a verdict sustaining al- 
legations of fraud upon which the attachment was 
based 1s not an essential prerequisite to a recovery on 
the bond 54 Where, however, defendant is given the 
right to controvert the grounds for attachment not- 
withstanding the execution of a dissolution bond, the 
surety cannot be held in the absence of a judgment 
sustaining the attachment.55 


The judgment sustaiming the attachment need not 
be made at the time of judgment in the main action, 
but may be entered at any proper time.56 


Necessity for order of sale or of return of prop- 
erty, Whether the judgment must mvolve a decision 
as to the attached property in order to 1mpose lia- 
bility on the bond 1s a question which depends upon 
the character of the bond and the praci:ce in the 
particular jurisdiction.57 In the case of a forth- 
coming bond which is conditioned to have the prop- 
erly forthcoming or to pay its value to the extent 
of any judgment which may be rendercd, where, un- 
der the particular statutes involved, the proper pro- 
cedure 1s for the court, upon rendering judgment for 
plaintiff, to make an order for the dclivery of the 
property to the officer for sale and to malze an order 
for the sale thereof, there is no liability upon the 
forthcoming bond in the absence of such an order,5& 


Attachment sustained on appeal 


Co, 55 NE 70, 174 Mass 849. 


47. Cermak v Schaaf, 224 Ill App 
$61, affirmed 139 NH 89, 308 IL 
61,37 ALR 1898 


48. Ala.—Donaldson v. Wilkerson, 
68 So 812, 192 Ala 100. 

Mass —Gordon & Dilworth v. Abbott, 
154 NBD 628, 268 Mass. 36. 

6CJ p 348 note 30 


49. Hunter v McCraw, 32 Ala 618 


80. Patch v. Robbins, 159 NB. 682, 
261 Mass. 496—6 C.J. p 848 note 
32 


Common-law bond 

A bond executed by defendants for 
release of an attachment conditioned 
on payment by defendants of “any 
judgments that may be recovered 
against them,” will be construed as 
a common-law bond to protect plain- 
tiff upon rendition of judgment 
agcinat one of the defendants, not- 
withstanding nonsuit against the 
otner, the condition not failing be- 


Martin, 108 A 613, 94 Conn 91 


S51. Burns Bros. v. Block, (Mass) 
198 NE 164 


52. Cal—NMcCormick vv Natonal 
Surety Co, 66 P 741, 184 Cal 610 

Marss—Way v Murphy, 47 NB 600, 
168 Mass 472—Prior v. Pye, 41 N 
E 353, 164 Mass 316 

6CJ p 343 note 34 


53. Hanness v Snl.b, 22 NJ Law 
3 


54. Com v Klein, 13 PaSuper. 628 


55. Burzgener v Spooner, 268 Sw 
6, 107 Ark 316 


By implication from an act permit- 
ting defendant to controvert the 
ground of attachment notwithstand- 
ing the execution of a discharging 
bond, judgment cannot be rendered 
against the surely thereon unless the 
attachment is sustained —Burgener 
v. Spooner, 268 SW. 6, 167 Ark 816 


56. Swift & Co v. Leon Cahn & Co., 
92 So. 355, 151 La. 887, 
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Where a separate judgment was 
rendered dissolving the attachment, 
and an appeal taken, it was not true 
that there could be only one judg- 
ment in the case, and the judgment 
on such appeal maintaining the at- 
tachment was cflica ious although 
rendered after judgement on the mer- 
its —Swift & Co. v Leon Calin & Co, 
92 So 3655, 1651 La 837 


587. Jordan v. Brown Shoe Co, 4 P. 
(24) 1020, 152 Okl 288—6 CJ. p 
342 note 24. 

Failure to decree a privilege 
A judgment on a)-peal 18 sufficient 

to support an action on a forthcom- 

ing bond although it fails to decree 
for plaintiff a privilege, or order that 
the property be seized or s01]d, these 
being consequences of the main- 
tenance of the atiachment—Swift & 

Co v. Leon Cahn & Co, 92 So. 355, 

161 La 887 

58. Jordan v. Brown Shoe Co, 4 P. 
(24) 1020, 152 OklL 288—6 CJ. p 
842 note 26. 
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particularly where the condition is specifically to re- 
turn the property if so directed,59 and a mere per- 
sonal judgment is held insufficient upon which to 
predicate the breach 69 It would seem, however, that 
the surety upon a forthcoming bond who has agreed 
that the attached property shall be forthcoming and 
rendered subject to the order of the court when the 
litigation reaches a stage for such action may be 
liable although there is no judgment subjecting the 
attached property or directing its delivery with which 
the judgment debtor has failed to comply where the 
property is outside of the judgment of the court and 
such an order is smpossible of enforcement. 


In the case of a dissolution bond, on the other hand, 
where the bond discharges the attachment, releases 
the property from the custody of the law, and con- 
tains an unconditional obligation to pay whatever 
judgment may be rendered against defendant, the 
liability of the sureties is fixed by a simple judg- 
ment against defendant,®2 and there is no necessity 
for a recital that the attachment is affirmed,§® or 
an order for a redelivery or sale of the attached prop- 
erty.64 

Pendency of appeal. Neither a statutory provision 
requiring an undertaking nor a provision requiring 
the return of attached property to defendant upon 
his recovery of a judgment against plaintiff in the 
absence of the perfection of an appeal by plaintiff 
and the execution of an undertaking affects the hia- 
bility of the sureties upon an undertaking or com- 
mon-law bond given to secure the release of an at- 
tachment which is conditioned to pay to plaintiff the 
amount of any judgment which may be recovered by 
him in the action.65 Where a bond given to dissolve 
ov94—McDonald v Loewen, 180 8 W 


52, 146 MoApp 49—6 CJ p 343 
note 26 208 


141 Mass 164. 
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Brotherton v Thomson, 11 Mo | Fogel v Dussault, 7 ND 17, 


67. Jewett v. Crane, 35 Barb (N.Y.) 
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an attachment is not sufficient as a statutory bond to 
preclude the necessity of a recognizance on appeal 
from a judgment for plaintiff, the surety cannot as- 
sert that there 1s no final judgment permitting a re- 
covery against him on his bond notwithstanding de- 
fendant has claimed an appeal where he has failed to 
comply with an order of the court to furnish an ap- 
peal bond.66 


(3) Execution 


In some jurisdictions an action will not Ile on a 
bond to release attached property unless an execution 
has been issued and returned unsatisfied. 


Where plaintiff obtains judgment and execution is 
issued and returned unsatisfied, the condition of an 
undertaking to discharge the attachment,$7 or to have 
the property forthcoming to abide the final order of 
the court,§§ is broken and the liability of the sureties 
attaches, 


In some jurisdictions under the statutes an exe- 
cution must be regularly issued and regularly return- 
ed unsatisfied, in whole or 1n part, before liability will 
arise on a dissolution bond.69 A premature return 
of an execution will not support the action unless it 
appears that there was no property on which execu- 
tion might have been levied.79 An execution 1s un- 
necessary, however, where it cannot be satisfied, as 
where defendant has been adjudicated a bankrupt,72 
but it has also been held that where a discharge in 
bankruptcy has not been obtained within one year 
after adjudication the issue and return unsatisfied 
of the execution is a condition precedent to enforce- 
ment of the liability.72 


In the absence of statutory requirement, execution 
and return unsatisfied, made by an officer, 1s not es- 


showing that no property existed, 
and a return stating that no prop- 
erty 1s found, wherefor the execu- 
tion is returned unsatisfied, 1s suffi- 
cient The existence of property 1s 


eo. Jordan v Brown Shoe Co, 4 P 
(2d) 1020, 152 Okl 288&—6 CJ p 
842 note 25 


6l. U S Fidelity & Guaranty Co v 
MoHargue, 97 SW (2d) 831, 265 
Ky 813—vU. 8. Fidelity & Guaranty 
Co. v. Albert, 58 SW.(2d) 644, 248 
Ky. 875. 


6a. Ferguson v. Ghdewell, 2 SW. 
711, 48 Ark. 195>—€@ CJ p 848 note 
27 


63. Truax v. Title Guaranty & Sure- 
ty Co., 162 P 586, 94 Wash 472— 
6 CJ. p 848 note 28. 


@4. Iowa-—Garretson v. Reeder, 28 
Iowa 21—Waynant v Dodson, 12 
Iowa 22 

La—Guay v Andrews, 8 La Ann 141 


6. East v. California Corporation, 
197 P. 339, 185 Cal 4650 


68. Collins v. Mitchell, 3 Fla. 4—6 
C.J. p 848 note $7. 


68. Passow & Sons v U.S Fidelity 
& Guaranty Co, 170 P. 1124, 177 
Cal 81—6 CJ p 848 note 87 [b] 


Levy on goods subject to Lens 

An execution creditor is not bound 
to require an officer to pay lens on 
goods sought to be levied on nor to 
equip him so to do in order to ful- 
fill the requirement of execution re- 
turned unsatisfied, a condition pre- 
cedent to suing a surety on a bond 
to release an attachment —Passow & 
Sons v. U. S Fidelity & Guaranty 
Co, 204 P. 545, 56 CalApp 72 


Regular issuance and return-— 
Hutchingon v. U.S Fidelity & Guar- 
anty Co, 209 P 249, 58 Cal App. 573. 


Sufficiency of return 
An execution need not be returned 
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not material, the only question being 
the demand by the officer before the 
action may be brought, in the ab- 
sence of a showing of fraud or col- 
lusion participated in by the officer 
—Hutchinson v U S Fidelity & 
Guaranty Co, 209 P 249, 58 Cal App 
578 


70. Passow & Sons v U.S Fidelity 
& Guaranty Co, 170 P. 1124, 177 
Cal 81 

71. Cal—Barrios & Co v Indemnity 
Ins Co of North America, 282 P. 
886, 101 CalApp 675 

Mont—Pue v Wheeler, 255 P 1043, 
78 Mont 6516, certiorar1 denied and 
error dismissed Wheeler vy FPue, 
48 SCt 19, 275 US 498, 72 LE. 
885 

6 CJ. p 848 note 87 [b] (2). 


72. Curtin v. Katchinski, 161 P. 764, 
81 Cal App. 768. 


§ 315 


sential to establish the liability of the sureties on a 
bond given to discharge the attachment,’8 but where 
special judgment against property released on a 
forthcoming bond is required, special execution de- 
manding the sale of the property 1s necessary.74 


Where the bond is conditioned to pay the judgment, 
the liability of the sureties attaches upon the ren- 
dition of the judgment against defendant and the 
issue of execution 1s not a condition to the right to 
resort to the bond.75 


Common-law obligation. ‘The issue and return un- 
satisfied of an execution is not a condition precedent 
to the enforcement of a common-law obligation un- 
less the bond specifies such issue and return.76 


(4) Demand 
A demand must be made before an action can be 
brought on a bond where It so provides or where the 
statute so requires. 

Where the condition of the bond or undertaking 
is expressed to be for a redelivery of the property 
upon demand, or where demand 1s prescribed by 
statute, such demand 1s ordinarily necessary to fix the 
luability of the obligors and give the obligee a right 
of action upon the bond ,?? but it has been held that 
no demand for the redelivery of property is neces- 
sary where it has been removed from the jurisdic- 
tion by an insolvent defendant in the action who has 
left the jurisdiction,?® where defendant has been ad- 
judicated a bankrupt,’® where a bond given to dis- 
charge an attachment is conditioned to pay plain- 
tiff the amount of final judgment within thirty days 
after entry,®9 where the bond makes it the sheritf’s 
duty to make the demand, and plaintiff in attachment 
sues on the bond,8! or 1n any case where a demand 
would be friutless 8 Where the undertaking for the 
release of an attachment is for deféndant’s pay- 


73. Jennings v Wall, 104 NH 738,;'79. Pue v. Wheeler, 255 P 1048, 78 
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ment of the judgment upon demand, the sureties be- 
ing liable immediately on default of their principal 
under the statute, without demand or notice, plaintiff 
may sue them without waiting for the expiration of 
the day on which payment 1s demanded of, and re- 
fused by, defendant 83 


The issuance of an execution and service by the 
officer 1s a sufficient demand.84 


Where there is more than, one surety, and the ob- 
ligation 1s yount and several, a demand need be made 
only of the surety against whom suit is brought.85 


§ 316. —— Discharge of Sureties 


a. Performance or impossibility of per- 
formance 

b Change in obligation 

c. Fraud or collusion; release of indem- 
nity 

d. Dismissal of principal action or judg- 
ment for defendant; dissolution or 
discharge of attachment 

e. Pursuit of or failure to pursue collater- 
al remedies 

£. Failure to take judgment against sure- 
ties 

g- Subsequent levy on property 


a. Performance or Impossibility of Performance 


The sureties upon a bond or undertaking for the re- 
lease of the attached property may be discharged by a 
performance of its conditions and in some, but not in 
all, instances by a subsequent impossibility of perform- 
ance. 


The sureties upon a bond of the character under 
consideration may be discharged by satisfaction of 
its conditions. So, where the bond is for a redelivery 
of the property, they are discharged by such rede- 
livery,.26 and 1f it is n the alternative to perform the 


an attached bank account, thus show- 


217 Mass 278 


74. Wright v Manna, 12 NBD 160, 
111 Ind 422—6 CJ p 344 note 39 


78. Endress v Ent, 18 Kan 236—6 
CJ. p 344 note 40. 


76. Lane Morigage Co v U 8S Fi- 
delity & Guaranty Co, 217 P. 765, 
62 CalApp 636—6 CJ p 348 note 
37 [b] (8) 


77. Roadman v. Tracger, (Cal App ) 
43 P (2d) 5664—6 CJ. p 844 note 41 


Purpose of demand 

“The legitimate object of a de- 
mand is to enable a party to perform 
without a suit at law "—Roadman v 
Traeger, (CalApp) 48 P (2d) 564 


7s. Driggs v. Harrington, 3 Mont 
30. 


Mont 516, certiorar: denied and er- 
ror dismissed Wheeler v Pue, 48 
8 Ct. 19, 275 US 483, 72 LEd 385 
Where property sold by order of 
bankruptey court-—Curiin v Kat- 
chinski, 161 P 764, 31 CalApp 768 
80. Jennings v. Wall, 104 NE 738, 
217 Mass 278 


S81. Pue v Wheelcr, 255 P. 1048, 78 
Mont 6516, certiorari denied and 
error dismissed Wheeler v Pue, 48 
Sct. 19, 275 US. 488, 72 LEd 
$85 


82. Roadman v Traeger, (Cal App ) 
48 P (2d) 564 

Effect of defense of exoneration 
Sureties cannot complain of want 

of demand upon them for the pay- 

ment of judgment, where they set 

up the defense of exoneration on a 

bond given to secure the release of 
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ing that such demand would have 

been refused had it been made— 

Roadman v. Traeger, (CaLApp ) 43 P 

(2d) 564. 

An express refusal to pay the 
judgment waives the necessity for a 
demand, for 1t would then be a use- 
less act—Goldberg v. Rempp, 2738 P 
63, 95 Cal App. 452 
83. Gardner v. Donnelly, 24 P. 1072, 

86 Cal 367. 

&4 Goldberg v Rempp, 273 P. 63, 95 
CalApp 452—6 CJ. p 3844 note 
41 [1] 

85. Goldberg v. Rempp, supra 

86. Meffert v. House, 299 SW. 650, 
221 Ky 630—6 CJ. p 345 notes 49, 
53. 

Bond without statutory condition 
Where a delivery bond given by 

defendant under a statute was not 
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judgment or to have the property or its value forth- 
coming it may be satisfied at their option by the per- 


formance of either condition.87 


In the case of a bond given to discharge the at- 
tachment conditioned for the payment of the judg- 
ment, 1t may be discharged by such a payment or 
tender of the proper amount,®® but it can be dis- 
charged only by such payment or tender,89 and the 
obligors have no option to return the property in 


lieu thereof 90 


Where it is proper to discharge the bond by a 
redelivery of the property, it must be redelivered in 
its entirety9! and in the same condition as when it 
was surrendered to defendant,92 free from liens 
which have been permitted to attach by its release.93 
However, where a forthcoming bond 1s given to 
prevent a levy, and part of the goods were then so 
affixed to the realty that they could not be severed, 
the surety is liable only for the return of that por- 


conditioned ag required thereby, but 
recited that the sureties would be 
obligated if the property was not 
“forthcoming and subject to the or- 
ders of the court,” 1t was held that, 
upon return of the property, and its 
sale under an o1der of the court, the 
sureties were discharged —Rogers v 
Tri-State Motor Sales Co, 265 SW 
80, 165 Ark 690 
87. Ariz—Doran v Oasis Printing 
House, 211 P 562, 24 Ariz. 476 
Utah —Huish v. Fenkell, 39 P.(2d) 
830. 
6 CJ p 845 notes 50-52, p 346 note 
66 
election 
A motion to quash the attachment 
will be treated as defendant's elec- 
tion to have the property forthcom- 
ing pursuant to one of the two al- 
ternative conditions of the previous- 
ly given forthcoming bond —Home 
Distiliung Co. v Himmel, 82 SH 
1094, 74 W Va. 756 
68. Curiac v. Packard, 29 Cal, 194— 
Hayes v Josephi, 26 Cal. 585—6é 
CJ. p 346 notes 57, 58. 
Keeping tender good 
A tender of payment by the surety 
which 1s refused absolutely dis- 
charges the surety, and he need not 
keep his tender good-—-Hayes v. 
Josephi, 26 Cal 586—6 CJ. p 346 
note 57 [a]. 
69. Perry v. Post, 45 Conn. 354—6 
CJ. p 846 note 59 
90. Perry v. Post, supra 
91. Cal—Metrovich v. Jovovich, 58 
Cal 341. 
Ky —Bland vy. Creger, 13 BMon 509 
6 CJ. p 345 note 54 
92. Unit Const Co. v. Foss, 234 P. 
908, 71 Cal App. 204—6 CJ p 345 
note 55 
93. Unit Const. Co. v. Foss, supra 
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tion which was then severable.94 
Partial payment of judgment by third persons. 


While it has been held that a surety 1s discharged 


the bond 96 


hiabilaty.97 


Miechanics’ liens on realty 

Where mechanics’ liens were in- 
choate when the attachment on re- 
alty was dissolved, but were reduced 
to judgment perding judgment in 
the attachment suit, a late tender 
of such property subject to adjudi- 
cated lens furnishes no defense, as 
against the contention that the liens 
related to a date before the attach- 
ment was levied, for, az asatated by 
the court “Had the property re- 
mained under attachment, it 1s un- 
doubtedly true that such lens would 
have taken precedence over the lien 
of plaintiff's attachment. In that 
case, however, the plaintiff? would 
have had the right to intervene in 
any action to enforce such preferred 
liens and to contest the validity or 
the amount thereof Plaintiff's at- 
tachment lien ceased upon the re- 
lease of the property ... He 
thereafter had no standing to appear 
in the actions wherein the preferred 
liens were prosecuted to judgment 
If he is bound to accept redelivery 
of the property encumbered with the 
liens of the judgments entered in 
such actions, then the security which 
he obtained by levy of the writ of 
attachment, and the undertaking for 
release thereof, has been impaired 
by suits to which he was not and 
could not have become a party. Such 
security is a property mght.’—Unit 
Const. Co. v. Foss, 284 P. 903, 904, 
71 CaLApp 204 


94 Starnes v Bender, 290 S.W. 357, 
1728 Ark 788. 


Gul well casings 

Where a forthcoming bond was 
given to prevent a levy on eight 
hundred and sixty feet of casing ce- 
mented in an 01 well, only one hun- 
dred feet of which could be removed 
without total destruction, the surety 
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from liability where an imsurer makes a partial pay- 
ment on the judgment which payment exceeds the 
penalty of the bond,95 it has also been held that 
such partial payment will not discharge the surety, 
but he must pay the remainder up to the penalty of 


IWegahty or impossibility of performance. It has 
been held that, where the condition of a forthcom- 
ing bond subsequently becomes illegal or umpossible 
of performance, the sureties are discharged from 


Where property perishes from natural causes or 
is destroyed by accident without fault of the surety, 
the general rule 1s that he 1s discharged from liability 
on his bond,5§ although there 1s authority to the con- 


need not redeliver the elght hundred 
and sixty feet, but only the one hun- 
dred feet which were readily sever- 
able—Starnes v. Bender, 290 S.W. 
857, 172 Ark. 788 


95. O’Connor v. Hartford Accident 
& Indemnity Co, 115 A. 484, 97 
Conn 8 


Hiffect of condition that 
will pay 

“The effect of the words ‘Zavari- 
tig shall pay’ should not be restricted 
by any technical meaning They do 
not mean that Zavaritis must do this 
act in person or with any specific 
property It 1s sufficient if he caus- 
ed any money belonging to him, and 
either in his possession or his con- 
trol, to be apphed upon this judg- 
ment, or if any debtor or friend did 
such a thing for him In any case, 
the obligee in the bond, the plamtff 
in this action, would have received 
all he was entitled to claim under 
the terms of the condition in the 
bond, m every respect he would be 
as well off as he would be 1f the at- 
tachment on the money in the aav- 
ings bank had not been released upon 
the substitution of this bond’’— 
O’Connor v. Hartford Accident & In- 
demnity Co, 115 A. 484, 488, 97 Conn. 
9 


96. Rice vy. Rosenberg, 178 NH 724, 
277 Maes. 384 


97. Jones & Dubuisson v. Picard, 
128 So 416, 11 La.App. 289—6 C. 
J p 846 note 61 


98. Jones & Dubuisson v. Picard, 
supra. 


Accidental fire 

Where an automobile was destroy- 
ed by an accidental fire, the surety 
on a forthcoming bond was discharg- 
ed from his duty to produce the 
same because of impossibility of per- 
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trary.99 

The fact that the property has been taken under 
a paramount title may operate in discharge of the 
surety on a forthcoming bond,! so, where defendant 
has given a replevy bond and the goods are repos- 
sessed by the conditional seller, the bond 1s discharg- 
ed.2 

Where plaintiff by his own act prevents the obli- 
gors from delivering the property and 1s thus him- 
self the cause of the forfeiture, he cannot take ad- 
vantage of it and the obligors will be discharged to 
the extent that they are thus prevented from making 
delivery,’ but it is no defense to an action upon a 
dissolution bond that plaintiff4 or the sheriff,5 failed 
to pay off a lien on attached property, with the result 
that the property was surrendered to the holder of a 
title retaming note on release of the property. 


b. Change in Obligation 

The sureties upon a forthcoming or dissolution bond 
are discharged by a material change or alteration in 
their obligation without their consent, as, for example, 
by an amendment of the pleadings changing the cause of 
action. They are not, however, discharged by matters 
which do not affect the extent of their obligation, such as 
amendments of the pleadings not changing the cause of 
action, or by the taking of additional security, or a de- 
lay in the issuance of execution, or by the death of a 
party where the action is not destroyed. 


Under rules of general application, which are con- 
sidered at length in the title Principal and Surety 
8§ 124-127 [50 CJ. p 116 note 35-p 128 note 11], any 
material change or alteration in the contract of the 
suretics without their knowledge or consent will re- 
lease them from hability.6 However, a mere spolia- 
tion or alteration of the bond by a stranger or un- 
authorized third person will not have this effect but 
the sureties will be lable according to the original 
tenor of the instrument.’ Further, the subsequent 
acts or agreements of the parties must have the 
effect of modifying the contract of suretyship m 
order to work a discharge of the sureties.8 Thus 
the mere failure to prosecute a motion for a new 
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trial or the entry into a stipulation waiving an ap- 
peal will not discharge the surety in the absence of 
fraud or collusion,? nor will the termination of 
the receiver's control of an action discharge the 
surety on a bond of the receiver, his successors, and 
assigns, nor will a reference to arbitration by con- 
sent of the parties discharge the surcty on a dissolu- 
tion bond! or a removal of a cause from a state to 
a federal court discharge a redelivery bond.12 So an 
unsuccessful attempt of the attaching creditor to 
prevent the release of the attached property upon 
the ground that the bond 1s invalid 1s not such an in- 
terference with the rights and prejudice to the 1n- 
terests of the surety on the bond as to discharge him 
from hiability,18 and a subsequent agreement be- 
tween plaintiff and defendant whereby defendant 
paid certain sums to secure the release of a subse- 
quent attachment does not release the surety upon 
defendant’s bond given to dissolve an attachment 
of other property of defendant where final judgment 
against defendant had been had and remained unpaid 
and the bond 1s conditioned for the payment of any 
final judgment rendered against defendant.14 Plain- 
tiff in aitachment does not lose his recourse against a 
bond given for the release of attached property by 
accepting a dividend from the assignee for the bene- 
fit of the creditors of defendant in attachment.15 


Agrecment to accept snstallments. A stipulation 
filed in court whereby defendant agreed to pay in 
installments, or, on default, that judgment might be 
entered for the balance, has been held to discharge 
the surcty, because it changed the nature of the 
claim,16 but it has been held to the contrary that 
an agreement to pay im installments accompanied by 
delay in trial did not have this effect.17 


Delay or extension of hme. Although as a general 
rule any extension of time for the performance of 
an obligation will discharge a surcty, the fact that a 
case was continued from term to term before tral 
1s not such an extension as will release the surcty.18 


formance through no fault of the, 7. Iowa—Rowley v. Jewett, 9 NW ,11. Seavey v. Beckler, 1382 Mass 
203 


obligors—Jones & Dubuisson v Pi- 
card, 123 So. 416, 11 La App 289. 


9&. Doggett v. Black, (CCInd) 40 
FE. 439. 


2% Moody v U 8. Fidelity & Guar- 
anty Co, 1387 So 308, 228 Ala 5607 


2% Moody v. U S&S. Fidelity & Guar- 
anty Co, supra 

3 Dunlap v Clements, 18 Ala. 778 
—€ CJ. p 346 note 62. 

4 Huish y. Fenkell, (Utah) 39 P 
(2d) 330 

& Hush v. Fenkell, supra 


@ Michelin Tire Co. v. Bentel, 193 
P. 770, 184 Cal 316. 


246 Mass 170 


App 378. 


E. 491, 


853, 56 Iowa 492 
Mass—New England Grape Co v |i Ramsey v. Coolbaugh, 13 Iowa 
Fidelity & Deposit Co of Mary- 
land, 167 NH) 646, 268 Mass 398—. 
Savage v. Walshe, 140 NB, 787, 


Tex—Greenwade v Bradley, (Civ 16 
App) 274 SW 190. 
6CJ p 347 note 79 


& Meyer v Jones, 168 P. 67, 32 Cal 


9. Moyer v. Jones, supra. 17. 
10. American Surety Co. v. Camp- 
bell, etc, Co, (Mass) 188 F 6581, 
71 CCA. 565, affirming (CC) 129 


164. 

13% Jennings v Wall, 104 NE. 7388, 
217 Mass 278. 

Andrews v. Abbott, 142 A. 227, 

49 RI 2655. 

15. Easton v Ormsby, 37 A. 216, 18 
RI 309 

16. Montgomery v. Ottoman, 264 P. 
283, 88 CalApp 755. 

Andrews v. Abbott, 142 A. 227, 

49 RL 255. 

18 Me—Leavitt v. Youngstown 
Pressed Steel Co., 166 A. 505, 132 
Me. 76. 


512 


7 C.Jd.S. 


Requirement of additional security or execution 
of new bond. The refusal to approve a dissolution 
bond until strengthened by the addition of another 
surety will not, after it is so strengthened and ap- 
proved, exonerate the sureties who signed it orig- 
inally.19 The acceptance by the clerk of a new bond 
will not discharge the sureties on the former bond 
where it was valid and the clerk had no authority 
to surrender the former and accept a substitute 20 
The sureties are not discharged where the court 
makes a void order for a new bond and such order 
1s not complied with 22 


Where, after the execution of a common-law bond, 
a second and statutory form of bond 1s executed, it 
may be inferred that the second bond 1s accepted 
in substitution for the first, which becomes no longer 
in force = 


Amendment of writ. If the parties without the 


Mass—Dunn v Lerman, 185 NE 
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consent of the surety alter the return time of the 
writ from a date when there was no term of court 
so as to make it returnable to a proper date, and 
the dissolution bond recited that the writ was return- 
able on the first date, the surety 1s discharged.23 


Amendment of pleadings. The sureties upon an 
undertaking for the release of an attachment have, 
as has been noted, the right to stand on the very 
terms of their contract, and, 1f their obligation has 
been changed without their consent, they are releas- 
ed from liability. Accordingly, an amendment bring- 
ing in a new cause of action,®4 or merging causes of 
action,5 will release the surety. 


Sureties on a forthcoming bond, or a bond condi- 
tioned to pay the judgment, are not discharged by 
proper amendment of the attachment affidavit, or of 
the declaration or writ, the identity of the action 
not being changed.26 Such bonds are not discharg- 


age V Walshe, 140 NH 787%, 246 


604, 241 Mass 555 


19. Sampson v_ Barnard, 87 Mass 
859—6 CJ p 348 note 94 


20. Detroit Fidelity & Surety Co v 
Gillam, 34 SW (3d) 971, 287 Ky 
425 


a1. O’Connell v Rogers, 287 P. 775, 
712 CalApp 5389 


a2. Rosenberg v. Ganz, 114 A. 659, 
96 Conn 469 


23. Simeon v. Cramm, 121 Mass 492 


@ Cal—Michelin Tire Co v Ben- 
tel, 193 P 770, 184 Cal 3815—Ruo 
Grande O11 Co v Seaboard Surety 
Corporation of America, (App) 33 
P (2d) 887 

Mont—Gilne v. Fidelity & Deposit 
Co of Maryland, 272 P 640, 83 
Mont 281 

6 CJ. p 847 note 80. 


Stipulation held no consent 

A stipulation signed by the attor- 
ney of a surety on undertaking to 
release an attachment, permitting 
plaintiff to prosecute a claim there- 
after assigned to it in the original 
action without prejudice to any 
rights which defendants may have 
against plaintiff, etc, was not a con- 
sent that the sureties’ agreement 
should be altered so as to cover the 
new debt set up in the amended com- 
plaint —Michelin Tire Co v. Bentel, 
198 P 770, 184 Cal 3816 


25 Benjamin G Hutchings, Inc, v 
Hartford Accident & Indemnity 
Co, 289 NYS 682, 228 AppDiv 
778, affirmed 175 NE 325, 265 N Y. 
589 


a6. US—wWhite v Nemours Trading 
Corporation, (DC Mass) 390 F 
260 

Cal—Rio Grande 011 Co v Seaboard 
Surety Corpoiation of America, 
(App) 338 P(2d) 887—Western 


TCIS—o3? 


ducers, 263 P. 850, 88 Cal App. 549 

Hawal—Wong Tin Look v. Goo 
Wan Hoy, 22 Hawau 540 

Kan—Gregory v U S Fidelity & 
Guaranty Co, 185 P 35, 105 Kan 
648, rehearing denied 185 P. 1041, 
105 Kan 648 

Mass—Aronow v Gold, 174 ND 267, 
274 Mass 65, 74 ALR. 910—More- 
land v National Surety Co, 160 N 
E 830, 2683 Mass 331—Patch v 
Robbins, 159 NH 582, 261 Mass 
496—Savagse v Walshe, 140 NE 
787, 246 Mass 170 

Mont —Sloan v. Young, 284 P. 181, 86 
Mont. 414 

6 CJ p 847 notes 73-75 


Amendment to correct clerical er- 
rors in a bond to dissolve an attach- 
ment does not relieve the surety 
from lability thereon—Gordon & 
Dilworth v Abbott, 154 NB 628, 258 
Mass 385 


Whele a cause of action 1s amend- 
ed so that a personal judgment is 
not sought, but merely a judgment 
upholding the attachment, the essen- 
tial liability is not altered and the 
surety remains lable on his bond— 
Spokane Merchants’ Ass’n v. Mussell- 
man, 284 P. 1033, 134 Wash 116. 


declaration 

Where a declaration in an action 
against a maker and an indorser of a 
note set out the note without clearly 
pleading the nature of each defend- 
ant’s hability, the allowance of a 
substitute declaration charging them 
as maker and indorser in separate 
counts, without notice to the sureties 
on the dissolution bond, after trial, 
before the auditor, did not introduce 
a new cause of action, nor injurlous- 
ly affect their substantial rights, and 
hence 41d not discharge them.—Sav- 
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Cause of action not changed 

Where one count of a complaint 
was amended by substituting for a 
claim on a canceled contract a claim 
on a new contract for a less amount, 
which agreement recognized, liqui- 
dated, and promised to pay the for- 
mer claim, the amendment did not 
discharge the surety, the two claims 
being substantially for the same in- 
debtedness.—Rio Grande O11 Co. v 
Seaboard Surety Corporation of 
America, (Cal App.) 88 P (2d) 887. 


Change in remedy 

(1) Where a complaint alleging 
that plaintiff had security for a por- 
tion of the debt 1s amended by omit- 
ting reference to the security, there 
18 no new cause of action, although 
the remedy sought may be changed, 
and the surety is not released by 
such amendment—Sloan v. Young, 
284 P. 131, 86 Mont. 414 


(2) Where the remedy sought was 
changed by an amendment releasing 
the security for the debt, but the 
property subject to the security was 
attached and sold to satisfy the 
judgment, the security cannot com- 
plan of the amendment, assuming 
that such amendment would other- 
wise be material—Sloan v. Young, 
supra 


Where the evidence was the same 
at the first and second trials, there 
was no change of cause of action re- 
leasing the surety from hability on 
a dissolution bond, securing release 
of attached property—Hill v Wil- 
son, 261 P. 422, 123 Or 1938 


An increase in the ad damnnm, 
even beyond the penalty of the bond, 
will not discharge the surety where 
the cause of action is not changed— 
Turner v. Fidelity & Deposit Co. of 
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ed necessarily and as a matter of law by an amend- 
ment as to the name of a party®? by bringing in a 
new defendant,28 or by substituting defendants, 
where the substitution 1s as to one not a party to 
the bond,?9 or by substituting for plaintiff in attach- 
ment his assignee, under an assignment for the bene- 
fit of creditors made after execution of the bond.®° 


An amendment changing the name of one of two 
copartners suing and adding a third partner so chang- 
es the nature of the action that a judgment can- 
not be entered against the obligee as stipulated m 
the bond.31 


The amendment of a cause of action which brings 
into the case a party im lieu of a nonexistent cor- 
poration will, according to some authorities, so alter 
the liability as to discharge the surety on the dissolu- 
tion bond,32 while other authorities hold the con- 
trary.83 


Some courts take the view that where the amend- 
ment attempts to increase the amount of the claim, 
the surety 1s not discharged by such amendment, but 
he remains liable for the amount of the original 
claim,34 while others hold that the surety is wholly 
discharged 35 


It would seem that the sureties are not discharged 
by the amendment until judgment is entered; and 
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consequently an amendment which has been waiv- 
ed will not discharge the surety, judgment being en- 
tered on the original cause of action.36 


The failure of plaintiff to give the surety notice of 
a motion to amend the writ or pleadings will not 
necessarily discharge the sureties.87 The only ef- 
fect of a failure to so notify the surety is that he 
1s not bound by the amendments but may attack their 
allowance 1n the action on the bond.38 If the surety 
cannot show that the cause of action has been chang- 
ed substantially, and that his burden has been 1n- 
creased, he 1s bound, notwithstanding want of no- 
tice of the motion to amend.39 


Discontinuance as to part of defendanis. Where 
an attachment suit is discontinued as against one 
principal on a bond, but the principal 1s not released 
thereby from liability on the bond, the obligation of 
the surety 1s not increased nor his remedies affect- 
ed, and the surety 1s not discharged by such discon- 
tinuance.40 The same rule applies to consent of 
plaintiff to an amended answer asseiting that de- 
fendants are not partners,*! but there 1s also author- 
ity for the view that the bond must be considered 
as referring to the suit in progress at the time of its 
execution,£? and that a discontinuance as to one or 
more defendants is such a change in respect to the 
obligation of the sureties as will discharge them.*8 


Maryland, 200 P 959, 187 Cal 76— 
Hastern Tire Co v. Witter, 188 ND 
894, 281 Mass §528—6 CJ. p 347 note 
75 [a]. 

a7. Adams v Jacoway, 84 Ark 642 


23. Salvin v Sidman, 119 NH 704, 
230 Mass 278—6 CJ p 347 note 77 


28. Massachusetts Bldg Finish Co 
v Brenner, (Mass) 198 NH 8656. 


Condition to pay judgment against 
codefendant 

The substitution by amendment of 
a writ and declaration of a new par~ 
ty defendant in place of the original 
codefendant of the principal in an 
attachment bond does not take a 
judgment later enterod out of the 
terms of the attachment bond which 
applhed only to a judgment obtained 
against defendant named as principal 
in the bond, alone or jointly, but not 
to judgment against other defend- 
ants—Massachusetts Bldg. Finish 
Co. v Brenner, (Mass) 198 N.B. 355 


30. Slosson v. Ferguson, 18 NW. 
281, 31 Minn 448. 


31. Frank v. Millen, 115 NH 48, 226 
Mass 71. 

aa. Hall v. Cutler Bindery Co, (Or.) 
26 P (2d) 1109. 

Bfect of amendment on cause of ac~ 

tion 

Where there was no plaintiff in ex- 

istence, there could be no cause of 


action and the surety would not be 
liable on the bond, but where, by 
amendment, a competent plaintiff is 
introduced, the cause may then be- 
come valid and the surety become l- 
able on judgment This amendment 
increased the liability and discharged 
the surety —Hall vy Cutler Bindery 
Co, (Or) 26 P (2d) 1109. 

33 Bollwerk wv Hurshon, 116 N 

528, 227 Mass. 375. 


Change from corporation to partuer- 
ship 
Where a writ of “H Bowlwerk & 
Brother,” a nonexistent corporation 
was amended to read “Henry Boll- 
werk and Joseph Bollwerk,” doing 
business as “H Boliwezrk & Broih- 
er,” 1t was held that the sureties 
were not harmed thereby, the court 
saying’ “There was no evidence to 
show that the defendants knew 
whether the plaintiffs were carrying 
on business as a partnership or a 
corporation; or that they were in- 
fluenced by that consideration in 
executing the bond, or were in any 
way misled It 1s not to be assumed 
that they intended to make a con- 
tract with a party that did not ex- 
“——BOllwerk vy Hirshon, 116 NH 
528, 529, 227 Mass 375 
34 Ky—Hudson Engineering Co. v 
Shaw, 179 SW. 1083, 167 Ky. 27 
SC—Lee v Angelos, 116 S.E 447, 
123 SC 2382 
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Wash —Petri v. Manny, 170 P 127, 
99 Wash. 601, 1 ALR. 1595 


35. Curnow v. Goodman, 188 NE. 
$79, 2344 Mass. 266. 


36 Aronow v Gold, 174 NH. 267, 
274 Mass 65, 74 ALR 910 


37. Massachusetts Bldg Fimsh Co. 
v. Brenner, (Mass) 193 NE 365 


3& Massachusetts Bldg Finish Co. 
v. Brenner, supra-—Curnow sv. 
Goodman, 138 NH. 379, 244 Maas. 
265 


39. Massachusetts Bldg Finish Co. 
v. Brenner, (Mass) 193 NE 2355— 
Rice v. Rosenberg, 178 NE 724, 
277 Mass 384—Aronow v. Gold, 174 
NE. 267, 274 Mass 66, 74 ALR. 
910 


40. Ark—Hines v. Martin, 1 SW. 
(2d) 86, 175 Ark 1005 

Conn.—King v. Malone, 99 A. 691, 91 
Conn. 342 

Mass —Massachusetts Bldg Finish 
Co v. Brenner, 198 NE 355 

6CJ p 848 note 2 


41. Patch v. Robbins, 159 NH 682, 
261 Mass. 496 


42. Andre v. Fitzhugb, 18 Mich. 93. 


45. Mich—Andre v. Futshugh, 18 
Mich. 98. 

Tenn —Harris v Taylor, 3 Sneed 536, 
67 AmD 576 

6CJ. p 349 note 4, 


7 C.J.5. 


Transfer from law to equity. Where defendants, 
in order to secure the release of attached property, 
entered into an undertaking to pay any judgment 
which might be recovered against the attachment 
defendant, and plaintiff was compelled by an in- 
junction to litigate the cause in equity, defendants 
were held liable under their undertaking for the pay- 
ment of a decree which expressly covered the dam- 
ages of plaintiff 1n his suit at law notwithstanding the 
decree included claims other than the one for which 
defendants’ undertaking was given since defendants’ 
obligation, being to pay not the claim but the judg- 
ment obtained upon it, the fact that the judgment 
was obtained in chancery rather than at law 1s 1m- 
material although the action or cause of action to 
which their obligation related 1s merged in such de- 
cree 44 The further fact that the decree adjusted the 
claims of others than plamtiff will not release de- 
fendants 45 


Stay or delay in issuance of execuhon. The lia- 
bility of the obligors on a forthcoming or dissolution 
bond being fixed by the rendition of a judgment 
against the attachment defendant, the sureties are 
not released by a delay in issuing execution on the 
judgment,46 nor does a stay of execution by con- 
sent of the parties to the action have this effect.47 


Assuming that a perpetual stay of execution might 
release the surety, the acceptance of an offer to stay 
must be made within a reasonable time, otherwise the 
surety will remain liable 48 


Death of defendant. Where the cause of action 
survives, and the death of the attachment defendant 
does not operate as a dissolution of the attachment, 
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judgment against his personal representative will 
perfect the liability of the sureties on a forthcoming 
or dissolution bond;49 but, on the other hand, it 
is held that, where the death of defendant in at- 
tachment dissolves it, attachment plaintiff has no fur- 
ther claim on the property and cannot recover on the 
bond.50 


c. Fraud or Collusion; Release of Indemnity 


The surety may be discharged by fraud or collusion 
between the debtor and the creditor, as where It results 
In hie failure to obtain or his release of indemnity; but 
he is not discharged by his loss of indemnity through his 
own fault. 

The surety may be discharged from his liability 
by fraud or collusion between the debtor and cred- 
itor,51 as where it results in a failure to defend a 
doubtful claim52 or mm a judgment for a larger 
amount than plaintiff is entitled to.58 


Plaintiff owes no duty to the surety to disclose mat- 
ters concerning the attachment suit, and the surety 
on a dissolution bond is not discharged by his fail- 
ure to do so54 The promuse of plaintiff's attorney 
to keep the surety informed, if made and not kept, 
will not relieve the surety from habulity.55 


Where the surety has been lulled into security by 
the acts and conduct of the creditor, and in conse- 
quence thereof fails to obtain indemnity or make an 
effort to do so, he 1s wholly discharged, but 1f he 
only surrenders certain property held by him as col- 
lateral security to the principal debtor, and has not 
been otherwise damaged, he is discharged only to 
the extent of the value of the property surrendered 56 
If, shortly after an order quashing an attachment 


4 Perry v Jaquith, 86 A. 1003, 86 
Vt 666. 

45. Perry v. Jaquith, supra 

46. Yll—Duer v. Morrill, 20 Ill App 
855 

RI—Fales v. McDonald, 79 A 969, 
32 RL 406. 


47. Rio Grande O11 Co v Seaboard 
Surety Corporaton of America, 
(CalApp) 838 P.(2d) 887—6 CJ. p 
349 note 99. 

Although as a general rule any 
extension of the time of payment of 
an indebtedness without the consent 
of the surety will release him from 
liability, this rule will not apply to 
a stay of execution by stipulation 
in an attachment suit, especially in 
view of the fact that such stpula- 
tion may aid the principal in paying 
bis debt and in view of the further 
possibility that without such stay 
an appeal would suspend the execu- 
tion far beyond the stipulated period 
—Rio Grande O1l Co v Seaboard 
Surety Corporation of America, (Cal 


App) 33 P (2d) 

note 99 [a] 

48 Pue v Wheeler, 255 P. 1048, 78 
Mont 616, certiorarl denied and 
error dismissed Wheeler v Pue, 48 
§ Ct. 19, 275 US 483, 732 LEHd 885 


Time held not reasonable—Pue v 
Wheeler, 255 P 1043, 78 Mont. 516, 
certiorari denied and error dismissed 
Wheeler v Pue, 48 SCt 19, 2765 US. 
483, 72 L.Ed. 3865. 


49. Cal—Turner v. Fidelity & De- 
posit Co of Maryland, 200 P. 959, 
187 Cal 176 

Mass—Guaranty Security Corpora- 
tion v. Oppenheimer, 137 NE 644, 
248 Mass 324. 

Mich —Aman v Carpenter, 178 NW. 
$8, 210 Mich 660 

Tex—U. S Fidelity & Guarantee Co 
vy. Mueller, (CivApp ) 13 S W.(2d) 
430. 

6CJ p $48 notes 83, 84. 

50. Conn—Green Vv. 
Conn 431. 

RiI—Upham v. Dodge, 11 R.L 621. 
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8s7—6 CJ. p 349 


Barker, 14 


51. Passow & Sons v. U. Fidelity 
& Guaranty Co., 170 P. 1124, 177 
Cal 81. 


83 Martiniello v. Robitaille, (Mass ) 
189 NE 584. 


53. Passow & Sons v United States 
Fidelity & Guaranty Co, 170 P. 
1124, 177 Cal. 31. 


54% Marcus v Rice, 172 N.E. 354, 
372 Mass 290 


Fallure to inform of default 

The failure of plaintiff to inform 
the surety, before signing a bond, 
that defendant had defaulted for 
faulure to answer intelrogatories, 
which default was removed where 
answer was made five days there- 
after, did not release the surety from 
hability on his bond—Marcus Vv. 
Rice, 172 NB 364, 272 Mass. 290. 


55. Marcus v. Rice, supra. 


58. Rowley v Jewett, 9 NW 358, 56 
Iowa 492—6 C.J. p 348 note 93. 
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is made, it is set aside at the same term, but mean- 
while the surety has surrendered property held by 
him as indemnity to the debtor, he is not discharged 
from the loss due to his haste and precipitancy.57 


d. Dismissal of Principal Action or Judgment 
for Defendant: Dissolution or Discharge 
of Attachment 


The sureties upon a dissolution or forthcoming bond 
are discharged by a judgment In favor of the defendant 
upon the principal demand or a dismissal of the action. 
Whether they are discharged by a failure of the plaintiff 
to sustain the attachment issue, Is dependent upon the 
character of the bond which has been given. 


Where the action in which the property was at- 
tached results in a judgment in favor of defendant, 
the obligors on the bond, whether it is for a dis- 
charge of the attachment or merely for a release of 
the property, are of course released from any liab1!- 
ity on the bond 58 


Where judgment is rendered against one defend- 
ant and in favor of another, and as to the latter no 
hond is given on appeal, the attachment has not been 
lost, and the surety remains liable on the forthcoming 
bond for the value of the property released where 
the judgment is reversed and rendered for plaintiff on 
appeal 59 

Dismussal of action. Dismissal of the cause under 
a rule of court for want of prosecution discharges 
the sureties, and a reinstatement of the cause has 
no effect on the bond.60 Where the attachment suit 


BY. Hubbard v. Moss, 66 Mo 647 


68 Cal—Hamilton v. Bell, 55 P 
758, 128 Cal 98 


Me 167. 
él. 
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has been dismissed by stipulation and the redelivery 
bond exonerated, a creditor who claims an interest in 
the attachment proceeding and bond has, under statu- 
tory provision, a right to ntervene 1n the attachment 
proceeding, but who has not done so, cannot recover 
upon the redelivery bond without an adjudication 
setting aside the order dismissing the attachment suit 
and exonerating the bond 6&1 


Vacaton of or failure to sustain attachment. Asa 
general rule 1t 1s no defense that the attachment 
has been annulled where the action is on a dissolu- 
tion bond,®2 unless the attachment is set aside for 
want of jurisdiction and there is a consequent failure 
of consideration §8 Where, however, it is held that 
defendant 1n attachment may proceed to vacate the 
attachment notwithstanding he has given a dissolu- 
tion or discharge bond, it would seem that such 
a bond also will fall with the attachment upon quashal 
or vacation 64 


The obligors on a forthcoming, delivery, or replevy 
bond are released from liability thereon where the 
attachment 1s afterward quashed or vacated, or there 
18 a failure to sustain the attachment issue,®5 as on 
failure to give an attachment bond ,86 or where the 
only ground for attachment was abandoned.6? On 
dismissal of the attachment, no liability exists as to 
the obligors on a forthcoming bond, notwithstanding 
the action may have proceeded to a personal judg- 
ment against defendant.68 


60. Davis y. Cass, 142 A 877, 137] Wis—Neugent Garment Co v. U. B. 


Fidelity & Guaranty Co, 280 NW 
69, 202 Wis 93, rehearing denied 
231 NW 600, 303 Wis 9c—Thomp- 


Iowa —Barton v Thompson, 24 N.W 
25, 66 Iowa 526 
6CJ p 848 note 1. 
Where property adjudged to inter. 
vener 
(1) Where property attached was 
released to defendant on giving & 
forthcoming bond, and an intervener 
claimed the property and was ad- 
judged the owner, this released the 
attachment and discharged the sure- 
ty from hability on defendant’s 
forthcoming bond —Rogers v. Reli- 
able Feed Co., 275 SW 7065, 169 Ark 
891. 


(2) It has been held that there 
was no liability on a forthcoming 
bond given by defendant in attach- 
ment, although judgment was ren- 
dered against him, where his wife, 
as interpleader, had subsequently re- 
covered judgment for possession of 
the property, the conditions of the 
undertaking being complied with— 
Ourand v. Johnson, 98 S.W. 127, 6 
Ind T. 861. 


58. Golden West Credit & Adjust- 
ment Co v Pesrdon, 19 P (2d) 817, 
180 CalApp 186. 


Denbras Sheep Co, 258 P. 365, 44 
Idaho 447 


62. Baugh & Sons Co v U S F- 
delity & Guaranty Co, 268 NYS 
741, 239 App Div 781, affirmed 193 
NH 283, 265 N Y. 486 


iiabilty for premiums on bond 

Annulment of attachment by entry 
of judgment of dismissal, no stay of 
proceedings on appeal having been 
obtained, did not discharge bond for 
discharge of attachment, so as to re- 
lease defendant in attachment action 
from payment of premiums, where 
the attachment action was still pend- 
ing on claimant’s appeal and the ob- 
ligor was bound by contract to pay 
any judgment “finally recovered ’""— 
Baugh & Sons Co v. U S Fidelity 
& Guaranty Co, 268 NYS 741, 239 
App Div 731, affirmed 193 NE. 283, 
265 NY. 486. 


63. Fried v. Continental Casualty 
Co., 279 NY.S 916, 155 Mise 487 
@ <Ark—Ford v. Wilson, 288 SW 


712, 172 Ark 885—-Burgener v 
Spoorer, 268 SW 6, 167 Ark 816 


son v Royal Indemnity Co, 281 
NW 415, 197 Wis 43. 
6 C.J p 347 note 68 


65. Conn—Republic Rubber Co v. 
Foster, 111 A 8239, 95 Conn 651 
Ga—Burnette v. Johnson, 144 SE 
86, 88 Ga App 396 

Ili—Cermak v. Schaaf, 224 Ill App 
851, affirmed 139 NE 39, 808 Ill 
61,387 ALR 1898 

NC—Bizzell vy Mutchell, 142 SE. 
706, 195 NC 484 

Tex—Taylor vw Whitehead, (Civ 
App) 65 SW (3d) 1110—Carney v. 
Stanley, (CivApp) 23 SW (2d) 
770—Hayes v Davis, (Civ App) 18 
SW.(2d) 704 

6 C.J. p 846 note 66 


66. Maryland Casualty Co v. Par- 
rish, 148 SE. 750, 160 Va 478 


67. Williamson v Williamson, 115 
SE 806, 154 Ga 788 


68. Lawrence v Lee's Department 
Store, (Ga App) 172 SH 471— 
Burnette v Johnson, 144 SI. 36, 38 
GaApp 3096. 


NC—Buzsell v Mitchell, 142 SH | Necessity of setting aside dismissal 


706, 195 NC 484, 
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Where the attachment has been 
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A replevy bond in attachment proceedings is dis- 
charged by a decree adjudging the property ex- 
empt;69 and where foreclosure of the attachment 
lien was denied on the ground of such exemption, 
although judgment went against defendant for the 
debt, 1t could not be rendered against the sureties 
on the replevy bond for the exempt property 7° 


Where judgment of dissolution reversed on appeal. 
Where an attachment was dissolved and plaintiff 
appealed suspensively, thus annulling the judgment 
of the trial court, as discussed in Appeal and Er- 
ror § 548, the attachment remaining in full force, the 
surety was not discharged from liability on the 
bond 71 


6. Pursuit of or Failure to Pursue Collateral 
Remedies 
Failure of the creditor to pursue collateral remedies 
which he may have will not ordinarily discharge a surety 
on a release bond. 

Generally speaking, the surety is not discharged by 
the failure of the creditor to pursue collateral reme- 
dies to collect his yudgment,72 as by failure to prose- 
cute the breach of a recognizance;78 and, where a 
conditional vendor or a mortgagee waives his lien and 
sues for the debt, his failure to enforce his lien will 
not release the surety.74 


Where an undertaking is given to pay any judg- 
ment which might be recovered in the attachment 
proceeding and, before such judgment 1s recovered, 
plaintiff is enjoined from proceeding in the suit at 
law and compelled to establish his claim in chancery, 
the liability upon the undertaking 1s not released 
by the fact that plaintiff might have secured a writ 
of sequestration in the chancery proceedings and 
so have secured protection equivalent to the benefit 
of defendant’s obligation, and this is particularly true 
in view of the fact that executions upon the de- 
cree were returned nulla bona 75 
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Where a defendant in an attachment appeals un- 
successfully, plaintiff may sue the sureties on the 
bond given to release the attached property with- 
out resorting to his remedy against the sureties on 
the appeal bond, although the latter may be primarily 
liable.76 


| 
Where the judgment is not paid by an administra- 


tor because the claim 1s barred by failure to present 
it in due time, the surety is not thereby discharged.77 


Arrest of debtor on execution ‘The arrest of a 
debtor on execution 1n the principal action will not 
discharge the sureties upon a bond previously given 
for the dissolution of the attachment.78 


f. Failure to Take Judgment against Sureties 


A failure to take Judgment against the sureties In 
the principal action as permitted by statute does not 
necessarily discharge them. 


A statutory remedy afforded by a statute provid- 
ing that where property has been released by vir- 
tue of a forthcoming bond the court upon giving 
judgment against defendant shall also give judg- 
ment 1n like manner and with like effect against the 
sureties is not, as will be seen in § 317b, exclusive; 
hence a failure to render such a judgment against 
the sureties at the time of giving judgment against 
defendant does not discharge them from liability and 
preclude the pursuit of other remedies upon the 
bond.?79 Where a judgment against defendant is 
appealed from and reversed, the surety on a disso- 
lution bond is not discharged from liability to a 
judgment against him in the second trial of the ac- 
tion by the fact that judgment was not taken against 
him upon the first trial 80 


g. Subsequent Levy on Property 


A subsequent levy on released property will discharge 
eureties on a forthcoming bond, but not on a dissolution 
bond. 


Where the property released on bond is subsequent- 


hemissed and the bond exonerated, 
chere can be no action on the bond 
until the order of dismisgal and ex- 
oneralion has been set aside —First 
Nat Bank v Denbrae Sheep Co, 258 
P 365, 44 Idaho 447 
69. Hall v Muller, 61 SW 86, 21 
TexCiv App 336 


70. Hall v Muller, supra 


71. Swift & Co v Leon Cahn & Co, 
92 So 3655, 151 La 837. 


72. Chittenden v Royal Indemnity 
Co, 142 NE 564, 247 Mags. 265. 


Rule stated 

“It 18 plain a surety on a bond to 
dissolve an attachment has no legal 
or equitable mght which can be im- 
paired by the failure of the creditor 
ef the debtor im the action or suit 


to make use or abandon the use of 
any collateral methods to collect his 
debt or judgment against such 
debtor The creditor may enforce 
the claim by any and every legal 
method until its satisfaction "—Chit- 
tenden v Royal Indemnity Co, 142 
NE 564, 247 Mass 265 


73. Chittenden v Royal Indemnity 
Co, supra 

74. Cal—Passow & Sons v U §5 
Fidelity & Guaranty Co, 204 P 
545, 56 Cal App 72 

Mont —Sloan v Young, 284 P. 131, 
86 Mont 414. 

meason stated 
“It must be presumed to have ac- 

cepted the conditions then existing 

as the measure of its rights, and to 

have executed the undertaking with 
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that understanding "—Passow & 

Sons v United States Fidelity & 

Guaranty Co, 170 P. 1124, 1127, 177 

Cal $1 

76. Periy v. Jaquith, 86 A 1003, 86 
Vt 656. 

76. Ark —Chrisman Vi. 
Ark 73 

N Y —Higgins v Healy, 47 N Y¥ Su- 
per 207, affirmed 89 NY 6386 

77. Munson v. Beck, 214 P 708, 89 
Okl 261 

78 Chittenden v Royal Indemnity 
Co, 142 ND 64, 247 Mass 265—6 
CJ p 847 note 72 

79. First Nat. Bank v McKean, (CG 
CAOr) 285 ¥ 657 


$0. Hill v. Wilson, 261 P. 422, 128 
Or 193. 


Jones, 84 
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ly seized and sold on another attachment, the sure- 
ties on the release bond cannot be held liable for 
failure to deliver the property.21 Ordinarily the 
subsequent levy will discharge the surety only where 
such levy renders redelivery unpossible 82 Accord- 
ingly, where the property has been promptly re- 
leased to defendant on a second redelivery bond, and 
it is possible to perform the condition of the first 
bond, the surety is not discharged 83 It has also 
been held that plaintiff may show he instructed the 
sheriff to attach other property not previously seiz- 
ed, and the violation of such instructions by the sher- 
1ff would not discharge the surety.84 


A subsequent attachment by the same creditor must 
be levied on the identical property previously releas- 
ed to discharge the surety,85 and where part only 
of the released property is subsequently attached, 
this does not exonerate the surety from his obliga- 
tion to redeliver the balance.86 


Where a bond removes the lien from the prop- 
erty and leaves it subject to future levies, the subse- 
quent levies of attachments will not discharge the 
surety on the bond,®? but if, after the execution 
of the bond, the officer levies another attachment 
before a delivery is necessary to discharge the con- 
dition thereof, such subsequent seizure will amount 
to a delivery and discharge the same.88 


By levy of execution. It has been held that if 
execution is issued and levied on property sufficient 
to satisfy the judgment, the voluntary release of the 
attachment lien by plaintiff will discharge the surety 
on the bond.88 However, a levy of execution on 
the goods released will discharge the sureties only 
to the extent of amount received on execution 99 
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Enforcement of Liability 
a. Right of action 


81. Cordaman v Malone, 63 Ala 656 
—6 CJ p 340 note 4 


se. Ala—Fleming v Moore, 105 So 
679, 213 Ala 6932 

Colo —Curry v Equitable Surety Co, 
148 P 914, 27 ColoApp 175. 


83. Curry v Equitable Surety Co, 
supra 

84 Curry v 
supra 


8& Pue v Wheeler, 265 P 10438, 78| go, 
Mont 616, certiorari: denied and 
error dismissed Wheeler v Fue, 
48 SCt 19, 275 US 483, 72 LEd 
335 

sé. Pue v Wheeler, 255 P 1043, 78 
Mont 516, certiorari denied and er- 
ror dismissed Wheeler v Pue, 48 
SCt 19, 275 US 488, 72 L Ba 386 | NH (2d) 198. 


e7. Pue v. Wheeler, 256 P. 1048, 78/ 91. 


Ala 656 


Equitable Surety Co, 


1939. 


E (2d) 198. 
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Mont 616, certiorari: denied and 
error dismissed Wheeler vy Pue, 
48 SCt 19, 275 US 483, 72 L Ed. 
8856-—6 CJ pn 817 note 69 


$8 Ala—Scarborough v Malone, 67 
Ala 570—Coidaman v Malone, 63 


Colo—-Schneider v Wallingford, 34 
P 1109, 4 ColoApp 150 

Or—Duncan v. Thomas, 1 Or 314. 

6 CJ. p 347 note 70 


Reid v Farmers’, etc, Tobacco 
Warehouse, 44 SW 124, 19 Ky L 
90. Miller v London, (Mass) 1 N 


Snoh levy does not constitute bad 
faith.—Miller v. London, (Mass.) 1 


Nelson wv Century Indemnity 


7 CJ.8 


b. Nature and form of remedy 
c. Time to sue 

d. Defenses and estoppel 

e Parties 

f Pleadings 

g Evidence 

h Trial 

1, Judgment 

jy» Amount of recovery 


a. Right of Action 


A right of action arises upon the bond upon a breach 
of its conditions. 

Upon a breach of the conditions of a bond given 
to secure the release of attached property, a right 
of action arises on the bond in favor of the obligee 
named therein,91 and, under some statutes, the lia- 
bility of the sureties on a replevy bond exists as a 
matter of law if the liability of attachment defend- 
ant 1s established in the suit.92 While strangers to 
the proceedings do not have a mght of action on the 
restitution bond,®8 the assignment of a judgment 
in an attachment suit without mention of the bond 
impliedly carries with it a right of action on the bond 
in favor of the assignee.94 


b. Nature and Form of Remedy 


The remedy on bonds of the character under con- 
sideration ordinarily may be by an Independent action on 
the bond, or, under some statutes by the summary entry 
of judgment against the sureties on the bond upon entry 
of sudgment against defendant. 


Of course, the nature and form of the remedy up- 
on a forthcoming, release, or replevy bond depends 
upon the statutes of the particular jurisdiction where 
relief 1s sought Where the statute makes no pro- 
vision for summary judgment on the bond or un- 
dertaking, a separate action must be brought on the 
bond, unless by consent the surety comes in the pro- 


Co, (CCACal) 65 IF (2d) 7665, 
certiorari denied Century In- 
demnity Co v Nelson, 54 S.Ct. 120, 
290 US 683, 78 L.Ed 688 


92 Turner v Martin, (Tex Civ 
App) 45 SW (8d) 236—U0 Ss. Fi- 
delity & Guaranty Co v Mueller, 
(TexCiv App) 18 SW (2d) 4380 


93. Hammond Lumber Co v. Illges, 
(Ind App ) 186 NH 872 


Proration. <A creditor other than 
the original plaintiff is not entitled 
to proration in an action on @ re- 
delivery bond unless he has first in- 
tervened in the attachment suit and 
established a statutory right to such 
proration—Fuirst Nat Bank vy Den- 
brae Sheep Co, 258 P. 365, 44 Idaho 
447 


94 Myer v Jones, 168 P. 67, 32 CaL 
App 378. 
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ceedings,®5 and a statutory remedy providing for 
summary judgment against the sureties on an attach- 
ment, release, or forthcoming bond, in the absence 
of a further statutory provision to the contrary, is 
merely a cumulative remedy and not an exclusive one, 
and does not bar an independent action on the bond 96 
Under some statutes, the court may enter judgment 
summarily against the sureties on entering judg- 
ment against defendant, or enter judgment on mo- 
tion or rule against the sureties,®? particularly where 
the sureties by signing the bond become parties to 
the proceedings ;98 and summary judgment may also 
be entered against the surcties on the bond in a suit 
against the sheriff for failure to produce the goods, 
which suit is in effect a continuation of the attach- 
ment proceedings 99 Likewise, under some statutes, 
upon failure to redeliver property after judgment 
against defendant, and a return by the officer of 
the bond forfeited on account of such failure, such 
return 1s given the force and effect of a judgment 
and authorizes the clerk to issue execution against all 
the obligors+ Under some statutes it has also been 
held that the remedy on the bond may be by scire 
facias as 1n other cases.* 


Statutes authorizing summary remedies on forth- 
coming, delivery, or dissolution bonds are to be strict- 
ly construed, and one who seeks to enforce the lia- 
bility of the obligors in this manner must comply, 
at least substantially, with the requirements of the 
statute in respect to all things which must be done 
in order to make the statutory remedy avaulable.? 
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It seems that the statutory judgment of condemna- 
tion and of forfeiture of the bond cannot be enter- 
ed summarily on a bond which is not in the statutory 
form,‘ although the defects do not prevent its en- 
forcement as a common-law obligation.5 


Election of remedy. Where a redelivery bond was 
conditioned in the alternative to redeliver the at- 
tached property or pay the appraised value thereof, 
and the obligors fail to do either, the obligee may 
then elect which alternative he will rely on.® 


Noiice. Under some statutes, the court has pow- 
er to enter judgment against a surety without notice, 
where he has by his bond on record, conditioned as 
provided by statute for the performance and satis- 
faction by the principal of any judgment rendered 
against him in the action become, for this purpose, 
a party to the original suit or consented that judg- 
ment should be so entered.7 It should be noted that 
this the right to enter summary judgment without 
notice is subject to the right of the surety to appear 
and defend, 1f, for any reason, he is discharged, ex- 
onerated, or has a valid defense.® 


On the other hand, where the statute so requires, 
notice to the surety is essential, and if application is 
not made for summary judgment at the time specified 
im the notice 1t must be deemed abandoned.?® 


Remedy im equity. Where the statute provides 
that the bond shall be a hen on the obligor’s real es- 
tate, but provides no procedure for the enforcement 
of the lien, resort may be had to equity to secure en- 


95. Bizsell v Mitchell, 142 SH 706, 
195 NC 484. 


96. US—First Nat Bank v. Me- 
Kean, (CC AOr) 285 F 557. 

Ky —Nunnelley v Nunnelley, 54 §S 
W (2d) 981, 246 Ky 250 

6CJ p 851 note 22 


97. Ark—Hines v Martin, 1 SW 
(2d) 86, 175 Ark 1005—Dent v 
Farmers’ & Merchants’ Bank, 268 
SW 322,162 Ark 826 

Ga—Blakely Milling & Trading Co 
v Thompson, 128 SH 688, 84 Ga 
App 1298—Rutland v. Hill, 91 SH 
922,19 Ga App 528. 

Ky —Nunnelley v Nunnelley, 54 SW 
(2d) 981, 246 Ky 250-—Oppenheimm- 
er v Ruley, 6 Bush 118 

Tenn —Sadler v. Murphy, (App) 177 
S'W (2d) 70. 

Tex—Davey v W G Hecht, Inc, 
(CivApp) 56 SW (2d) 275—Cal- 
vert v Bennett, (Civ App.) 286 S 
W. 808—Clayton v. Stephenson, 
(Civ App ) 254 SW. 507—Rosser v. 
Hale, (Civ App) 285 SW 968 

Wash —Adjustment Co. v. Heinrichs, 


Plaintiff had the same right to en- 
ter a judgment against the sureties 
on defendant’s forthcoming bond 
that he had to enter one against de- 
fendant McDonald v W W Kim- 
ball Co, 86 SH 234, 144 Ga 105 


98. Hines v. Martin, 1 SW (2d) 86, 

175 Ark 1005 
Failure to return property 

The sureties, by signing the forth- 
coming bond, become parties to the 
proceedings, and, upon a determina- 
tion that the property 1s subject to 
plaintif?s claim, they are under a 
duty to return the property, and up- 
on their failure to do so summary 
judgment may be entered against 
them —Hines v Martin, 1 SW (2d) 
86, 175 Ark 1005. 


99. Hines v. Martin, 1 SW (2d) 86, 
175 Ark 1005 


lL. Woolfolk v Ingram, 58 Ala. il 
— Cooper v. Peck, 22 Ala. 406 


@& Sartin v Wer, 3 Stew. & P 
(Ala) 421—6 CJ p 360 note 15 


383 P. 24, 188 Wash. 692—Waller v.| 3. McCargar v. Moore, 157 P 1107, 


Heinrichs, 283 P 28, 1388 Wash. 7. 
6CJ. p 850 notes 16, 17. 


88 Or 682—6 CJ. p 350 notes 19, 


21, 
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4 Ala—Braswell v. Watkins, 112 
So 348, 316 Ala 62 

Or—McCargar v. Moore, 157 P. 1107, 
88 Or 682 

Tex—Clayton vw Stephenson, 
App) 254 SW. 5607. 

6CJ p 350 note 20 


& Braswell v. Watkins, 112 So 343, 
216 Ala 62 


6 Huish v. Fenkell, (Utah) 39 P. 
(24) 330 


7 Ark—Dent v. Farmers’ & Mer- 
chants’ Bank, 258 SW. 322, 162 
Ark 8365. 

Tex—Calvert v. Bennett, (Civ App ) 
286 SW. 308—Clayton v Stephen- 
son, (Civ App) 254 SW 507 

Wash —Adjustment Co. v Heinrichs, 
288 P 24, 188 Wash 692—Waller 
v. Heinrichs, 288 P 328, 188 Wash. 
7 


(Civ. 


6 CJ p 859 note 57. 


& Clayton v. Stephenson, (Tex.Civ. 
App) 254 8W 607. 


9% Nunnelley v. Nunnelley, 54 SW. 
(2d) 981, 246 Ky. 250—Nunnelley v. 
Nunnelley, 6 S.W.(2d) 278, 224 Ky. 
845. 


§ 317 


forcement thereof, particularly where sincc the filing 
of the bond the obligor’s property has become heavily 
encumbered thereby rendering an action at law on 
the bond inadequate Under such circumstances, 
where the statute does not expressly authorize the 
filing of a petition, the remedy should be sought by 
bill of complaint 1° 


Simultaneous actions. Where defendant in at- 
tachment gave bond for the dissolution of the at- 
tachment, and, within thirty days after judgment 
for plaintiff in attachment, and before action was 
brought on the dissolution bond, defendant was ar- 
rested and gave a poor debtor's recognizance, 1t was 
held that plaintiff could maintain actions on the bond 
and on the recognizance at the same time.!1 


Reformaton of bond. Where a bond is on its face 
erroneous, the court may reform the bond to con- 
form to the obvious intention of the parties, and en- 
force the bond as reformed.14 


c. Time to Sue 


Action may be brought on the bond after flability hae 
attached thereon. 


The tume for bringing action on a forthcoming, 
release, or replevin bond depends, of course upon 
the time lability attaches on the bond under the 
statutes of the particular jurisdiction and the con- 
ditions of the bond. Under a statute providing that 
plaintiff may prosecute on the bond or undertaking 
if execution against the attachment defendant be 
returned unsatisfied, action may be brought mme- 
diately on the return of the execution unsatisfied, 


17. 
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and it 1s not necessary to postpone the bringing of the 
action until the tme for appeal has passed13 Also, 
where the execution hag been returned unsatisfied, 
a bill to fix a lien on the surety’s realty 1s not pre- 
mature merely because brought before the return day 
of the execution 14 


d. Defenses and Estoppel 


The invalidity or nonexistence of the bond, or a dis- 
charge from its obligations are ordinarily the only de- 
fenses available in an action thereon. The parties are 
ordinarily concluded by the recitals in the bond. 

Generally, the only defenses available in an ac- 
tion on a bond given to secure a release of attach- 
ed property are those raising the validity or exist- 
ence of the bond,15 or which show a discharge from 
its obligations 16 Accordingly, failure of considera- 
tion!? or forgery18 is available as a defense to an 
action on the bond. 


Asa general rule, if the principal is bound the sure- 
ties are also bound, and accordingly, in an action on 
or proceeding to enforce the bond, the sureties can- 
not set up any defenses which are not available to 
their principal19 For example, if the judgment is 
valid as against attachment defendant it will not avail 
the obligors that 1t contains other provisions which, 
although void, do not affect defendant.20 


Neither principal nor sureties can base an effective 
defense on the lack of an appraisement or inventory 
of the property ,*1 a failure to enter the writ on 
the return day ,22 irregularities in the form? or ex- 
ecution“4 of the bond; the lack of approval of the 


22. Lee v James, 28 NE 226, 150 


10. Andrews v Peacock, 146 A 771, 
50 RI 260. 


ll. Watts v Stevenson, 47 NH 447, 
169 Mass 61 


12. Tolman v. McLay, 157 A. 647, 
114 Conn 98 


Where plaintiff described as owner 
Where a bond recited that the in- 
terest of plaintiff was attached, and 
the circumstances clearly showed 
that defendant's interest was attach- 
ed, the court could reform the bond 
according to the obvious intention 
and enforce it as reformed —Tolman 
v. MeLay, 157 A 647, 114 Conn 98. 


18. Hutchinson v U S. Fidelity & 
Guaranty Co, 209 P 249, 58 Cal 
App 578—6 CJ p 851 note 27 


14 Andrews v. Peacock, 146 A 771, 
50 RI 260 


18. Rodenfels vy Stroemer, 248 NW 
442, 211 Wis. 586—6 CJ. p 351 note 
28. 


16. Atkinson v. Foxworth, 53 Muss. 
733 

Discharge of sureties see supra § 
$16. 


Rodenfels v. Stroemer, 248 N.W 
442, 211 Wis 536 

Necessity for release of property to 
principal see supra § 815 b 
Surety is not estopped by judgment 

te show that the principal never re- 

ceived the property attached on giv- 

ing a release bond—McCaigar v 

Moore, 157 P 1107, 88 Or 682 


18 Fla—Carroll v Oranie, 189 So 
593, 104 Fla 225 

RI—Andrews v. Mollica, 167 A. 131, 
538 RL 427 


19 La—Fusz v. Trager, 1 So 535, 
89 LaAnn 292—McCloskey v 
Wingfeld, 82 La Ann 38 

Tenn ~—~—Greenlaw v Logan, 2 Lea 185 

6 CJ p 851 note 80 


20. Cheek v. Pugh, 19 Ark 674—6 
CJ p 353 note 52 


a1. Conn—O’Keefe v Himer Auto- 
mobile Co of Winsted, 152 A. 280, 
112 Conn. 370. 

N J —Goldberg v Farber, 140 A. 787, 
6 NJ Misc 257, affirmed 143 A 917, 
105 NJ Law 239, and North Jersey 
Mortgage Co v Farber, 148 A. 918, 
105 NJ Law 2465. 

6 C.J. p 851 note 81, 
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Mass 475—6 CJ. p 351 note 382 


33. Sadler v Murphy, (Tenn App ) 
77 8 W (2d) 70 


An affidavit of illegality, consist- 
ing of exceptions to the sufficiency 
of an affidavit for attachment, the 
giounds constituting defenses to an 
action on a replevy bond, will be 
stricken where the defenses were not 
made before judgment on the replevy 
bond—Shapiro v Bank of Gray- 
mont, 121 SH 630, 81 GaApp 6576 


24. Andrews v. Belilove, 148 A. 857, 
49 RI 446—8 CJ p 351 note 83. 


Defect in signature 

The surety on @ bond to dissolve 
an attachment cannot take advantage 
of an abbreviation in the principal's 
signature—Andrews v. Belilove, 143 
A 857, 49 RI 446. 


Late delivery 

The surety cannot complain that a 
bond executed as a statutory obliga- 
tion was delivered late and thus be- 
came &@ common-law obligation on the 
same terms—Waverly Lumber Co. 
v Piantedosi, 160 N BE. 268, 262 Mass. 
377. 
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bond ,*5 a failure to deliver or file the bond,26 or 
to record the release of attached property as requir- 
ed by statute,*” or the fact that the creditor gained 
nothing by the attachment of the debtor’s property, 
and lost nothing by its dissolution, because the goods 
at the time of the aitachment were in the custody of 
the sheriff under a levy on a prior execution on which 
they were sold 28 The solvency of the principals in 
the forthcoming bond 1s also immaterial,2® unless 
they have been adjudicated bankrupt within four 
months of the levy of attachment, as discussed in 
Bankruptcy § 252 [7 C.J. p 199 note 2]. 

While fraud is not available to a surety on a re- 
lease or forthcoming bond unless plaintiff was a 
party to the fraud,?° fraud on the part of plaintiff or 
his attorney, such as misrepresenting the effect of 
the bond, is available as a defense thereto.81 


Where the bond is conditioned to redeliver the 
property to the proper officer or pay plaintiff the 
full value thereof, not exceeding the amount of the 
judgment, an offer to return the property, to be a de- 
fense to an action on the bond, must be to return 
the entire property, and an offer not made in good 
faith, as where there 1s no present ability to per- 
form, does not constitute a defense.®2 


The remedies of foreclosure of a mortgage lien 
and attachment for the debt due are not inconsistent, 
and the pursuance of both 1s no objection to an ac- 
tion on a replevy bond where the property attached is 


ATTACHMENT 


§ 317 


that subject to the mortgage.38 That a judgment 
creditor sued the principal debtor on the judgment 
was no waiver of his right to sue the sureties on 
a bond given by the debtor to release an attach- 
ment.34¢ 


Defenses sn summary proceedings. A statute pro- 
viding a summary remedy against the obligors in 
a bond does not prohibit or smpair the effect of any 
legal defense.35 


Estoppel by recitals in bond Ordinarily the obli- 
gors in a forthcoming or discharge bond are con- 
cluded by the recitals made im the undertaking,36 
and this rule applies with equal force whether the 
undertaking is a statutory or a common-law bond 37 
However, 1t has been held that a recital in the bond 
that there was an attachment will not estop the 
obligor to show that there was no attachment where 
both parties acted under a mutual mistake of fact.®8 


e. Parties 


(1) Plaintiffs 
(2) Defendants 


(1) Plaintiffs 


Plaintiff is a proper party In an action on a bond 
given to him, and where the real party in Interest can sue 
in his own name, he can sue thereon even though the 
bond runs to the sheriff. Where the bond runs to several 
jointly, all should Jom in suing thereon, and In case of 
the death of some of the obligees, the survivors may sue. 


Flace of exeoution 

It 18 no defense that a bond was 
executed in the presence of the clerk 
rather than that of the sherif.—F1- 
delity & Casualty Co of New York 
v Carson, 266 SW 1068, 206 Ky 
186. 


25. Bennett v Mulry, 26 NYS 790, 
6 Misc. 8304—6 CJ p 851 note 34 
26. Cal—Passow & Sons v United 
States Fidelity & Guaranty Co, 170 

P. 1124, 177 Cal 81 

Neb—Commercial Nat Bank of 
Kearney v Fasecr, 155 NW 601, 99 
Neb 105 

6 CJ. p 861 note 85 

27. Ward v Massachusetts Bonding 
& Insurance Co, 228 P 38638, 67 Cal 
App 792 

28. Com v Litvitz, 14 Pa Super 278 


29. Broughton v Saylor, 110 SW 
866, 129 Ky 180, 88 KyL 611 


30. Mass—Rice v Rosenberg, 178 
NH 724, 277 Mass 884—Patch v 
Robbins, 159 NH 6532, 261 Mass 
496 

RI—Andrews v Mollica, 167 A. 181, 
68 RI 427. 

6 CJ p 358 note 54 

Fraud discharging surety see § 316 


eraud as to amount of bond 
Testumony by a surety as to the 


principal’s false representation as to 
the amount of a release bond 1s in- 
admissible to impeach its validity as 
to attachment plaintiffs not parties 
to the fraud and without knowledge 
thereof —Andrews v Mollica, 167 A 
181, 58 RI 437. 


Misreprezentation by agent of obl- 
gee’s attorney 
The surety, in an action on a bond 
to dissolve an attachment, was not 
released by misrepresentations of the 
obligee’s nephew while employed by 
the obligee’s attorney where the mis- 
representations were made without 
the obligee’s authorization or knowl- 
edge—Rice v Rosenberg, 178 NE 
724, 277 Mass $84 


81. Fritts v Reidel, 165 P. 671, 101 
Kan 68 


Where surety illiterate 

Where the nature and effect of a 
proposed redelivery bond in attach- 
ment were stated by the attorney 
for plaintiff to the surety, and the 
atiorney wrote a bond, which was in 
fact a statutory torthcoming bond, 
differing materially from representa- 
tions, and statements concerning the 
nature and effect thereof which were 
repeated before the surety, who was 
unable to read English script, in re- 
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hance on which he signed, such rep- 
resentations were equivalent to rep- 
resentations relating to contents of 
& written instrument and constituted 
a defense to an action on such bond 
— Fritts v Reidel, 288 P. 1016, 118 
Kan 9. 


32. Ward v. Massachusetts Bonding 
& Insurance Co, 208 P 188, 57 Cal 
App 6238 


33. Rosser v Hale, (Tex Civ App ) 
285 SW 968 


o& Jennings v Wall, 104 ND 738, 
217 Mags 278. 


35. Fla.—Carroll v Oranie, 189 So 
598, 104 Fla 226. 

Or—McCargar v Moore, 157 P. 1107, 
88 Or 682 

6 CJ p 858 note 56. 


36 Cal—Ward v. Massachusetts 
Bonding & Insurance Co, 228 P. 
368, 67 CalLApp 793 

tli —Heilbrunn v. Hillsworth, 190 Ii. 
App 388 

6 CJ p 361 note 41. 


37. Bailey v. Attna Indemn. Co, $1 
P. 416, 5 Cal App. 740. 


36. American Agr Chemical Co v. 
#itna Casualty & Surety Co, 
(Mass.) 198 NH 3867. 
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Where the bond is given to plaintiff in the at- 
tachment suit, he is the proper party to sue on it ;89 
but where the bond is given to the levying officer as 
obligee, proceedings for its enforcement are prop- 
erly brought in his name.49 In the case bond 1s given 
to the levying officer, plaintiff m attachment can- 
not, in some jurisdictions, maintain an action there- 
on in his own name,‘! unless the bond has been as- 
signed to him,#2 or the statute authorizes an action 
thereon in his own name by the real party in inter- 
est.48 In the absence of a statute allowmg separate 
suits, by different plaintiffs, 1f there are several plain- 
tiffs, and the bond 1s given to them jointly, they must 
all unite in an action thereon,** although if some 
of the attaching plaintiffs are deceased, the survivors 
may sue on the bond.45 


Where, in two distinct suits, the property was 
released on a single bond containing distinct obliga- 
tions in favor of different obligees, it was held that 
each obligee had a distinct remedy on the bond for 
the satisfaction of any judgment 1n his su1t.46 


Where, on the execution of a forthcoming bond, 
all creditors who attach during the pendency of the 
first suit acquire an mterest mm the bond, they are 
properly joined as parties plaintiff and may sue to 
enforce liability on the bond4? Where, however, 
under the statute, the bond is held for the benefit of 
all creditors and may be prosecuted by them jointly or 
by any one of them separately in respect to his sep- 
arate demand, an action on the statutory bond con- 
ditioned to pay each creditor the amount due him 
may be maintained by a single creditor in his own 
name.*8 


Assignment of bond. Where the bond given by 
attachment defendant 1s made to the officer as obligee, 
the latter may assign it to plaintiff in the attach- 
ment, who may then sue on it *9 An attaching plain- 


39. Bowers v Beck, 2 Nev 139-—6 
C.J p 853 note 57 


40. Andrews v. Paine, 163 A 182, 
58 RI 20—6 CJ. p 253 note 58 


41. Ala—Agnew v Leath, 63 Ala 
$45 

Mich —Forrest v O'Donnell, 4 NW 
259, 42 Mich 556 


#2. Ala—Sartin v. Weir, 3 Stew. & 
P 421 

Mich —Forrest v O'Donnell, 4 N W. 
259, 42 Mich 556 

Mo-—-McDowell v. Morgan, 38 Mo 
565 

6 CJ. p 354 note 60. 


#8. Moorman v. Collier, 32 Iowa 188 
—§ C.J p 354 note 68. 


44 Pearce v. Hitchcock, 3 N.Y. 388 
45 Degnan v. Maryland Casualty 


note 66. 
Sl. 
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6 CJ p 354 note 69 


46. Irish v. Wright, 12 Rob (La) 


47. Rutledge v. Corbin, 10 Ohio St 
478&—6 CJ p 354 note 74 


48. Pearce v Hitchcock, 2 NY 388, 
digapproving Arnold v. Tallmadge, 
19 Wend (N Y ) 527. 


45. Moorman vy. Collier, 32 Iowa 188 
—6 CJ p 364 notes 63, 64. 


50. George v. Tate, (Kan) 103 U 
S. 564, 26 Ld. 282—6 CJ. p 354 


Iowa —RHowley v. Jewett, 9 N 
W. 353, 56 Iowa 492. 

Mo-—State v. Pitman, 111 SW. 184, 
181 Mo.App. 299. 


562. De Sant vy. 
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tiff to whom a release bond is executed may assign 
it,50 and where plaintiff as the real party may sue 
on the bond made to the sheriff, his assignee may 
maintain an action on such bond.5! It 1s unnecessary, 
however, to set forth the name of an assignee 
after verdict as plaintiff where the action is brought 
in the name of the assignor for the use of the as- 
signee.52 


(2) Defendants 


An action on a joint and several redelivery or disso- 
fution bond may be brought against any obligee therein, 
and a Joinder of principal and surety is not required. 


An action on a joint and several bond for the re- 
lease of property seized under attachment may be 
brought against any one or more of the obligors and 
a joinder of all 1s unnecessary.68 Thus, the surety 
may be sued separately and the principal is not a 
necessary party,54 and where the undertaking sued 
on 1s, by 1ts express terms, joint and several, a dis- 
missal as to one surety does not affect plaintiff's 
right to judgment against the other.55 


On the death of defendant, his heirs at law, al- 
though nonresidents, are proper, 1f not necessary, 
parties 56 


f. Pleadings 
(1) For plaintiff 
(2) For defendant 
(3) Judgment on pleadings 
(4) Issues, proof, and variance 


(1) For Plaintiff 


Plaintiff's pleadings must state a cause of action, 
clearly alleging every fact material to his right to recover 
on the bond. 


The declaration or complaint to be sufficient should 
state a cause of action and set forth every matter on 
which plaintiff relies for a recovery against defend- 


Bonding & Insurance Co, (Mass ) 
194 NE 186 


6&3. Andrews vy. Mollica, 167 A. 181, 
58 RL 427—6€6 CJ. p 355 note 76 


64 Cal—Ward v. Massachusetts 
Bonding & Insurance Co, 208 P 
188, 567 CalApp 623 

RiI—Andrews v. Bellove, 143 A. 
857, 49 RI 446 

Tex—American Surety Co. of New 
York v Stebbins, Lawson & Sprag- 
gins Co, 180 SW 101, 107 Tex 
413, LRAi1916F 588, answer to 
certified questions conformed to 
(Civ.App) 181 S'W. 667. 


55. Fresno Home Packing Co v. 
Hannon, 116 P. 687, 16 Cal App. 
384 

56. U.S Fidelity & Guaranty Co v. 
Mueller, (Tex Civ.App.) 138 8&.W. 


Massachusetts (2d) 480. 
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ant with such fullness, definiteness, and certainty 
that defendant will be able clearly to understand and 
intelligently to answer it 57 


It 1s, ordinarily, essential that plaintiff should allege 
that defendant executed and delivered the bond sued 
on,58 but in jurisdictions where judgment may be 
summarily entered on the bond in the attachment 
suit, the bond need not be pleaded.59 


In an action on an undertaking, by defendant in 
an attachment case, to secure the release of the at- 
tached property, it is necessary to aver that the 
attached property was restored to defendant.®9 It 1s 
also incumbent on plaintiff 1n such an action to set 
out in his declaration or complaint the condition of 
the bond.®! and to allege facts which constitute a 
breach of such condition,62 as that the attachment 
was released or discharged, where the consideration 
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of the bond is such release or discharge,®* the re- 
covery of judgment in the attachment suit,5+ and that 
the attachment was not dissolved.55 


The complaint on an undertaking to release attach- 
ed property must show the regular issue and return 
unsatisfied of an execution,®6 and where a complaint 
shows a premature return of execution, it must also 
show that the debtor had no property or means, 
otherwise the complaint 1s fatally defective ;57 but a 
failure to allege an issue and return of execution is 
not fatal where the debtor is solvent and where 
no objection is taken thereto by demurrer.68 It 
is also necessary to allege an order in the attach- 
ment proceedings for the sale or return of the at- 
tached property,®9 or a demand for redelivery of the 
property, or for payment,’° and a failure to comply 
therewith,71 where the liability under the bond 1s con- 


87. Ward v. Massachusetts Bonding 
& Insurance Co, 208 P 188, 57 Cal 
App. 638—é@ CJ p 366 note 79. 


Alleging statutory ownership 

Under a statute providing that, 
from the date of the attachment un- 
til it 1s discharged or the writ exe- 
cuted, plaintiff as againat third per- 
sons shall be deemed a purchaser in 
good faith and for a valuable consid- 
eration of the property, etic, an at- 
taching creditor, 1n order to be deem- 
ed a purchaser in good faith as 
against the owner of an outstanding 
equity, must, In an action on a bond 
for redelivery of the property, al- 
lege and prove all the facts neces- 
sary to establish that character of 
his ownership, as against the equity. 
—Zlegel v Koss, 88 P 847, 47 Or 
366—6 CJ. p 355 note 80. 


Alleging value 

(1) Where plaintiff seeks to recov- 
er the amount of his judgment under 
@ bond conditioned to return the 
property or pay the value thereof 
not exceeding the amount of the 
judgment, or to pay the amount of 
the judgment and costs which plain- 
uf might recover, a complaint 18 not 
defective for failure to allege the 
value of the property seized, at least 
where it is alleged that defendant, 
after demand made, failed to com- 
ply with any of the alternatives — 
Huish v. Fenkell, (Utah) 89 P (2d) 
$30 


(2) Where the obligation is to pay 
the value of the property released, 
mot exceeding the amount of the 
judgment, and it 18 alleged that pay- 
ment of the judgment was demanded 
and that the value of the property 
exceeds the judgment, it is not nec- 
essary to allege that the surety 
knew the value of the property, the 
practice being that defendant object 
to the amount demanded 1f the value 
of the property is less than the 
amount of the judgment—wWard v. 


Massachusetts Bonding & Insurance 
Co, 208 P. 188, 57 CalApp 623. 


Declarations or complamts held| 64. Ark—Adams iv. 


suffiicient.—Ward v. Massachusetts 
Bonding & Insurance Co, 208 P 188, 
57 CalApp 623—Pue v. Wheeler, 255 
P 1048, 78 Mont 516, certioram de- 
nied and error dismissed Wheeler v 
Pue, 48 SCt 19, 275 US. 488, 73 L 
EG 385—6 CJ p 855 note 79 [a] 


Forms of declaration or complaint, 
in whole or in part—Ward v. Mas- 
sachusetts Bonding & Ins. Co, 208 P 
188, 57 CalApp 623—6 CJ p 355 
note 78 [a] 

88. Cal—San Francisco Sulphur Co 
v. Altna Indemn Co, 93 P. 888, 7 
CalApp 98 

N Y—Clark v. Thorp, 15 N.Y Super 
680 

6 CJ. p 355 note 81 


58. Rosser v Hale, (Tex Civ App) 
285 SW 968 


im Maine, the bond or conditions 
need not be set forth verbatim, and 
only the penal part of the instrument 
need be declared on—Waterhouse V 
Tilenius, 107 A 837, 118 Me. 289 


60. Toelle v National Surety Co, 
228 P. 256, 115 Kan 425—6 CJ. p 
855 note 832 


Gufficilent allegation of restoration 

In an action on a bond to discharge 
an attachment, an allegation that 
the attached property was released 
to defendant on the giving of the 
bond 1s a sufficient averment of the 
restoration of the property to defend- 
ant—Toelle v. National Surety Co, 
228 P 256, 115 Kan 425 


61. Comn—Gallup v. Thomas B 
Jeffery Co, 85 A. 374, 86 Conn. 308. 

Tll—Albin v Talbott, 46 Til 424. 

6CJ p 855 note 83 

ea. Young v Joseph, 9° NW 623, & 
Neb (Unoff) 559—6 CJ p 856 note 
84, 


638. Wilhamson v. Bilattan, 9 Cal 
523 


500—Palmer v Melvin, 6 Cal 651 
—€6 CJ p 356 note 85 


Jacoway, 384 
Ark 6542 

Colo—Creswell v. Woodside, 46 P. 
842, 8 Colo App 518 


6 CJ p 855 note 86. 
6B. Creswell v ‘Woodside, supra. 


66. Barrios & Co v Indemnity Ins. 
Co of North America, 282 P 386, 
101 CalApp. 675—6 CJ p 855 note 
88 


67. Passow & Sons v U 8S Fidelity 
& Guaranty Co, 170 P. 1124, 177 
Cal 31. 


Complaint held snifficient 

In an action against a surety on a 
bond to release an attachment, an 
averment that defendant in the main 
action did not have any property 
subject to levy or means wherewith 
to satisfy the execution or judgment 
on the date on which the execution 
issued or at any time thereafter be- 
tween the date of the issuance of 
the execution and the earliest date 
@ return of the execution was per- 
mitted by law to be made or at any 
other time thereafter, when support- 
ed by proof, was sufficient —Passow 
& Sons v. U. S. Fidelity & Guaranty 
Co, 204 P. 545, 56 CalApp 72 


68 Barrios & Co v Indemnity Ins. 
Co of North America, 382 P 386, 
101 CalApp 675 


69. Jordan v Brown Shoe Co, 4 P. 
(24) 1020, 152 OkL 288—6 CJ p 
856 note 89. 


70. Goldberg v. Rempp, 278 P. 68, 
95 CalApp 452—6 CJ. p 356 note 
90 
Demand is sufficiently alleged by 

reciting the issuance of an execu- 

tion and its return unsatisfied.— 

Goldberg v. Rempp, 278 P. 68, 95 Cal. 

App 452 

71. Kanouse v Brand, 106 P, 120, 
11 Cal App. 669. 
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ditioned on these things. 


It has also been held that a declaration in cove- 
nant on the bond may be good without an averment 
that an order was made in the suit in chancery in 
which the attachment was issued remitting plaintiff 
to his remedy at law on the instrument.74 


Action on bond to prevent levy. In an action 
on a bond to prevent attachment levy, an allegation 
that, on delivery of the bond to the sheriff, he re- 
frained from levying the attachment and accepted the 
bond in lieu of levy sufficiently shows that the bond 
induced the sheriff to withhold levy, although another 
bond for the same purpose was previously given ;78 
but a complaint which fails to aver that the sheriff 
did not complete the levy, or avers that the sheriff 
proceeded to levy, without showing that he went no 
further, is defective.“4 

With respect to the judgment in the main action, an 
averment that judgment was recovered, entered, and 
docketed is sufficient.75 

Facts concluded by recttals of bond. In an action 
on an undertaking for the release of attached prop- 
erty, the complaint need not aver or set out facts 
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which the obligor in the bond is estopped to deny by 
the recitals in the bond or by the execution of it.76 


Action to recover for depreciation. In an action 
on a redelivery bond to recover for diminution in 
value of property returned by defendant, an allega- 
tion that the property was injured by usage and neg- 
lect sufficiently charges that defendant was in fault.77 


Surplusage in the declaration or complaint may be 
disregarded as immaterial.78 


(2) For Defendant 


To be sufficient the plea or answer must put In fesue 
the defense on which defendant relies, 


In accordance with the general rules of pleadings, 
a plea or answer in an action on a bond given to se- 
cure the release of attached property to be sufi- 
cient must raise an issue to make available any de- 
fense on which defendant relies,’79 and clearly set 
forth matters of affirmative defense.®0 | 


In a debt on a bond given to discharge an attach- 7 
ment, the action is on the specialty and a plea of nil 
debet is not appropriate.81 A statement filed under 
the general issue, equivalent to a plea of nil debet, is 


72. Yocum v. Barnes, 8 B Mon (Ky ) 
496 

73. Fresno Home Packing Co v 
Hannon, 116 P. 687, 16 Cal App 
284 


74, Coburn v Pearson, 67 Cal. 306. 


75. McCutcheon v. Weston, 2 P. 727, 
65 Cal 87 


76. Bowers v Beck, 2 Nev. 139—6 
CJ p 356 note 94. 


77. Creswell v Woodside, 46 P. 842, 
8 Colo App 614 


73. Ward v Massachusetts Bonding 
& Insurance Co, 208 P 188, 57 Cal 
App 633 

79. Fallure to deny due entry of 


judgment 

Where defendant did not contro- 
vert the allegation of the complaint 
that, after the default of attachment 
defendant “was duly entered” by the 
clerk of the court, the clerk there- 
upon “duly entered judgment there- 
in” against the debtors, a copy of 
which judgment was annexed as an 
exhibit, defendant thereby admitted 
that the judgment, including the or- 
der of sale, was duly entered as an 
order of the court, and not as a mere 
clerk’s ozrder—Johnston vw Shaw, 
(Alaska) 190 BF. 466,111 CCA 298 

Piea in bar held suficient.—-Hogan 
vy. Shutler, 53 Tl, 487 
80. Attacking trial of main action 

A. surety cannot avail himself of 
the defense that the judgment in the 
attachment suit was rendered with- 
out a fair trial without alleging the 
particular facts not presented at the 


trial—Bailey vy. Altus Indemn. Co, 
91 P. 416, 5 Cal App 740. 


Facts discharging surety 

If it is contended that discontinu- 
ance as to one defendant released 
the surety, such defense must be 
raised by pleading —King v. Malone, 
99 A 691, 91 Conn. 342, 


Fraud 

(1) If the surety claims that there 
was a collusive fallure to introduce 
available evidence constituting a de- 
fenze to the action, he must plead 
the details and his ability to supply 
on @ new trial the evidence willfully 
suppressed —Bailey v Altna Indemn. 
Co, 91 P. 416, 6 CalApp, 740 


(2) An answer setting up that 
plaintiff’ misrepresented the legal ef- 
fect of the bond, without averring 
facts showing why defendants had a 
right to rely on any superior knowl- 
edge of plaintiff, states no defense — 
Lott v. Porter, 188 S.W. 180, 97 Ark 
97 
HZonownersnip 

(1) It has been held that, where 
the defense that the property levied 
on did not belong to defendant in 
attachment 1s available to the obli- 
gors on the bond given to discharge 
the property from the attachment, or 
for its redelivery, defendants must 
show by their pleading in whom the 
tile was—Blatchley v. Adair, 65 
Iowa 545. 

(2) The act of the court, in an ac- 
tion on e@ bond given to obtain a re- 
lease of property attached, in treat- 
ing an averment of the answer of 
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the surety that defendant had lht- 
tle interest in the property when it 
was attached as explanatory of the 
hability of the surety was not preju- 
dicial to him, he thereby obtaming 
the right to show the actual value 
of defendant’s interest—Mallory v. 
Hartman, 86 A 667, 86 Conn. 615. 


Object of bond defeated 

If defendants desire to defend on 
the ground that the object of the 
bond or undertaking was defeated 
after 1t was given, such fact must be 
set up in the answer—Bennett v. 
Mulry, 36 N.YS 790, 6 Mise 804. 


Void attachment 

In older to raise the defense that 
the attachment issued without the 
necessary accompanying bond, the 
surety should distinctly and unequiv- 
ocally aver in his plea that no at- 
tachment bond had been executed be- 
fore the issue and levy of the attach- 
ment—Einghsh vy. Reed, 25 SH. 325, 
97 Ga 477. 


Statute heli or- ~ limutation 

A statute pic lng ap action on 
an attachment di.svlution bond after 
six years from its date is a statute 
of limitations, which must be plead- 
ed—Castaline v Swardlick, 163 N. 
H 62, 264 Mass 481. 


Want of consideration 

Since a bond imports considera- 
tion, want of consideration 1s an af- 
firmative defense which defendant 
must plead—O’Byrne v. McCormick, 
(Mo App) 92 SW (2d) 1005 


81. Blydenburgh v Carpenter, La- 
lor (N Y.) 169—€ CJ. p 357 note 9. 
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inappropriate as a plea of the general issue.82 


A plea of non est factum with notice of special 
matter that an appeal had been taken and allowed 
to the supreme court has been held not to show a 
defense, because there was no allegation that the ap- 
peal was still pending.83 


(3) Judgment on Pleadings 
Judgment may be entered on the pleadings where the 
defendant’s plea or answer Is or becomes insufficient. 
An action on a dissolution bond conditioned to 
satisfy judgment comes within a statute authorizing 
plaintiff to take judgment at the first day of the 
term, on filmng an affidavit stating the true amount of 
defendant’s indebtedness and the writing or account 
by which defendant is indebted, unless defendant 
has filed a verified plea containing a good defense,84 
authorizing judgment on the pleadings 1f the facts 
im the complaint are insufficiently denied or substan- 
tially admitted,®5 or authorizing judgment in an ac- 
1101 on an instrument for the payment of money only, 
for the sum clarmed in the complaint, on striking out 
as frivolous a demurrer to the complaint.86 


(4) Issues, Proof, and Variance 


General rules of pleading contro! as to questions of 
Issues, proof, and variance. 

As in other civil actions, the issues are, n an ac- 
tion on a forthcoming or release bond, confined to 
those 1aised by the pleadings Ordinarily, the only 
question 1s whether there has been a breach of the 
bond,87 and no issue can properly be raised as to 
the title to the property involved 88 A general de- 
nial in an action on a forthcoming, delivery, or dis- 
charge bond puts in 1ssue only the material allega- 
tions of the complaint,®9 and a simple denial of the 
existence of the judgment in the attachment suit does 
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not present the question of its invalidity so as to en- 
title the sureties to take advantage thereof.99 A plea 
of non est factum puts in issue only the execution of 
the bond.91 


Where an answer admits a waiver of demand by 
failure to deny an allegation thereof, the fact of 
demand cannot be put 1n issue.92 


Proof. In accordance with the rules governing 
civil actions generally, in an action on a bond of 
the type under consideration, only such matters as 
are raised by the issues under the pleadings need 
be, or may be, proved. Accordingly, under a gener- 
al denial, only the material allegations need be prov- 
ed,98 and, 1f the only plea is non est factum, plaintiff 
need not prove nonpayment of the yudgment.94 The 
attachment and replevin bond need not be intro- 
duced in evidence where they are part of the record 
in the case 95 Where defendant is deceased and his 
heirs have been substituted as parties but not serv- 
ed, it need not be shown that they received the prop- 
erty in order to render the surety liable for failure 
to redeliver the attached property.96 


Likewise, under a plea of non est factum, it can- 
not be shown that the bond was not taken in ac- 
cordance with the statutory requirements®? The 
judgment against defendant and the unsatisfied exe- 
cution thereon are admissible to show a breach of 
the bond,98 and it cannot be shown that the judgment 
rendered 1n the original suit was invalid.99 The sure- 
ties are also precluded from inquiring into the cor- 
rectness of the judgment in the attachment suit. 


Variance. As in other civil actions, in actions of 
the character under consideration an immaterial 
variance between the pleadings and proof is not fatal. 
For example, where, by reason of a clerical error, the 
bond sued on does not express the true intention of 


82. Waterhouse v. Tilenius, 107 A ,90. Fogel v Dussault, 7 NB 17, 141, debtor —Oakley v. Aspinwall, 4 NY 


$87, 118 Me. 289 


83. Poteet v Boyd, 10 Mo 160 


8 McAlhster v Hichengreen, 384 
Md 64 


85. Fitsgibbon v. Calvert, 39 Cal 

261. 

Answer held sufficient against a& 
motion for judgment on the plead- 
ings —Fritts v. Reidel, 165 P 671, 
101 Kan. 68. 


86. Coe v. Straus, 11 Wis. 732. 


87. Reese v Brinkley, 112 SH 289, 
28 GaApp 670—6 CJ p 857 note 
14, 


88. Reese v. Brinkley, supra. 

Estoppel as to title see supra § 818 
b (5) 

89. Benrett v. Mulry, 236 NYS 790, 
6 Misc 304—6 CJ p 3657 note 15. 


Mass 164 


91. Waterhouse v. Tilenius, 107 A 
887, 118 Me 239. 


92. Goldberg v Rempp, 278 P 68, 965 
CalApp 453 


93. Bennett v. Mulry, 26 NYS. 790, 
6 Misc 304 


Proof of omginal claim 

Under an early statute in New 
York, in an action on a bond given 
to discharge a foreign attachment, 
the condition of which bond was to 
pay the aitaching creditor the 
amount justly due and owing by the 
debtor at the time the former became 
an attaching creditor, on account of 
any sum so claimed and sworn to by 
him, the creditor was required to es- 


518—Thompson _ssiv. 

Barb (NY) 108 

94 Andrews v Belilove, 148 A 867, 
49 RL 446. 

66. Connor Live Stock Co v. Fisher, 
255 P 996, 82 Ariz 80, 57 ALR 
196 

96. U 8. Fidelity & Guaranty Co 
v Mueller, (TexCiv App) 183 SW 
(2d) 4380 

87. Waterhouse v. Tilenius, 107 <A. 
837, 118 Me 239. 


$8 De Sants vi Massachusetts 
Bonding & Insurance Co, (Mass ) 
194 NE 186. 

99. Savage v. Walshe, 140 NE 1787 
246 Mass 170—€6 C.J p 363 note 
50 


Dickerson, 12 


tablish his demand in the same man-|1. Savage v Walshe, supra-8 CJ. 


ner a8 in an action against the 
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p 853 note 61. 
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the parties, but the error is not such as to invalidate 
the bond, as where plaintiff instead of defendant is 
named in the condition as the person in the event 
of whose payment of the judgment the bond shall be 
void, the fact that the declaration or complaint sets 
out the bond as it was intended to be written does 
not constitute such a material variance as to defeat a 
recovery,* and the fact that the complaint describes 
the bond sued on as an “undertaking pursuant to 
law,” when 1t is in fact a common-law bond, 1s im- 
material where the undertaking 1s set out in full in 
the complaint. On the other hand, an action by 
the sheriff or constable suing for the use of one per- 
son is not sustainable by proof of a bond given an- 
other,‘ and where it 1s alleged that defendant in an 
attachment suit died before judgment, that his ad- 
ministrator was made defendant, and judgment was 
tendered against such admunistrator, a transcript 
showing judgment against defendant 1n his individual 
capacity will not sustain the declaration.5 


g. Evidence 


The evidence In actions on forthcoming or delivery 
bonda is subject to the rules of general application tn civil 
actions. 


As a general rule, matters which constitute plain- 
tiffs cause of action on a redelivery or dissolution 
bond must be proved by plaintiff, while the obligors 
have the burden of proof of matters in defense, 
mitigation, or discharge. Thus plaintiff has the bur- 
den of showing the execution of the bond by de- 
fendants,? the immateriality of an alteration,’ or 
the value of the property where the obligation of 
the bond is measured thereby ,? and the burden 1s on 
defendant to show that the attachment defendant was 
not the owner of the attached property where he de- 
fends on that ground,® that the interest of the prin- 
cipal in the property attached was less than the 
amount of the attachment,!° that the judgment was 


@. Hewes v. Cooper, 115 Mass 42—~—,10. Evans v Rappaport, 146 A 611, 
109 Conn 362—Safford v McNeil, 2384 
129 A 721, 102 Conn 684—6 CJ. 


Leonard v. Speidel, 104 Mass 3856 
8 Dackich vw Barich, 97 P. 981, 87 


Mont 490 p 857 note 28 
4 McConnell v Hulsey, 87 SDH 156, 
17 Ga App 3887 199 NE. 534 


& Butler v Wilson, 10 Ark 813 
@ Dackich v Barich, 97 P 931, 87 
Mont 490—6 CJ. p 857 note 24. 


7. New England Grape Co v Fidel- 
ity & Deposit Co of Maryland, 
167 N.E 646, 268 Mass. 298 


& Cal—Blume v Berry, 276 P 133, 


105. 


Mont 6516, 
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Ll. Martiniello v Robitaille, (Mass ) 


12. Commercial Nat. Bank of Kear- 
ney v Faser, 155 N W. 601, 99 Neb 


13. Pue v Wheeler, 255 P. 1043, 78 
certiorar1 denied and 
error dismissed Wheeler v Pue, 48 
SCt. 19, 275 US 483, 72 Ld. 385. 


7 C.d.8. 


obtained by collusion or fraud,! that the property 
was lost without defendant’s fault,12 that the attach- 
ing creditor seized and sold the same property after 
its release,48 that the property was taken under a 
claim paramount to the levy which could not be suc- 
cessfully resisted,!4 or that the judgment 1n the suit 
has been paid.15 Plaintiff is not bound to show that 
there was property subject to levy where the action 
1s on a bond given to prevent levy,!6 and where, as 
has been seen in § 310 b (2), the bond precluded the 
right to question or attack the attachment, plaintiff 
need not prove the grounds for attachment 17 


Presumpttons. Sureties freely signing a bond are 
presumed to know its contents.18 Where a valid 
judgment against defendant in attachment is shown, 
it will be presumed that it remains unpaid.19 Where 
there 1s no showing to the contrary, it may be pre- 
sumed that the levying officer did his duty 1n respect 
of filmg a forthcoming bond,®9 that the writ was 
returned, or that the clerk was authorized to take 
and approve the bond.22 Where liability on the bond 
is confined to attachment defendant’s interest in the 
property, it will be presumed that such interest was 
the amount ordered to be attached by the writ.24 A 
presumption which may be rccognized as between the 
parties to the main proceeding, that an original com- 
plaint and an amended complaint are for an identical 
cause of action, does not apply to a surety.*8 


Admissibility. In actions on forthcoming or dis- 
solution bonds any evidence otherwise competent 
under the general rules of evidence and relevant to 
the issues may be admitted. For example, on the 
issue of the execution of the bond by defendant it 
may be shown that another had acted under an an- 
tecedent authority on his behalf or that he had sub- 
sequently ratified an unauthorized act.24 On the 
question of ownership of the attached property the 
financial condition of the debtor at, and prior to, the 


Hannon, 116 P. 687, 16 Cal App. 


17. Blakely Malling & Trading Co. 
v. Thompson, 128 SH 688, 34 Ga. 
App 139. 


18, Waverly Lumber Co. v. Piante- 
dos1, 160 NE 268, 262 Mass $877 


19. Winton v. Myera, 58 P 634, 8 
Okl 421. 


20. New Haven Lumber Co v. Ray- 
mond, 40 NW 820, 76 Iowa 255. 


21. Budd v Durall, 36 Iowa 815 
Birdsall v. Wheeler, 20 A. 607, 


98 Cal App. 320 14. Moody v. U. S Fidelity & Guar-| 58 Conn 429 

Philppine—Crame Sy Panco v/ anty Co, 187 So 308, 223 Ala 507. 
Gonzaga, 10 Philippine 646, 6 Off 23. Savage v. Walshe, 140 NEL 787, 
Gaz 951 18 Winton v. Myers, 58 P. 634, 8) 246 Mass 170. 

® Ehsenbud v Gellert, 55 NY¥.8 952,| Ok! 431. 2% Lynch v, Smyth, 54 P. 684, 35 
86 Misc 367. 16. Fresno Home Packing Co. v. Colo 103 
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time of its purchase may be shown.*5 So, on a ques- 
tion of value, the amount received by a trustee in 
bankruptcy on a note and trade acceptance is ad- 
mussible,*6 but a finding of the value of property at 
the time of a prior conversion is not evidence of 
its value at the tume of an attachment several months 
later 27 Evidence of depreciation of value of the 
property since the giving of the bond is not admissible 
unless shown not to have been caused by the act or 
negligence of the principal.28 On the issue of wheth- 
er plaintiff 1s the real party in interest in an action on 
a bond given in attachment in an action on a note, 
evidence that a note was given to plaintiffs attor- 
ney and not to plaintiff is admissible.29 The judg- 
ment and an admittedly unsatisSed execution are 
admissible.30 It may be shown that the surety’s 
obligation has been discharged by an accord and sat- 
isfaction and release of the judgment against the 
principal.31 As against a release given by plaintiff 1t 
may be shown that it was after assignment of the 
verdict.82 The record of a duly signed release 1s 
admissible as tending to show the fact of signing 38 
On a question of fraud, evidence that a master in 
chancery told the surety that the attachment was 
not for more than the amount of the bond 1s not ad- 
mussible.84 Evidence of the mailing of a demand to 
defendant in care of another 1s not admissible where 
it 18 not shown that defendant authorized such mail- 
ing or received the demand.35 A disposition of his 
goods by the principal may be shown where made 
after issuance of execution but not where made 
before issuance of execution unless collusion 1s 
shown 86 


The official return of the sheriff on the attachment 
is evidence of his official acts as against both principal 


25. Flegel v. Koss, 88 P. 847, 47 Or 


866. CalApp 80 


ATTACHMENT 


§ 317 


and surety in a forthcoming or dissolution bond,87 
and it has been held that the proper and legal method 
of showing whether the judgment in the attachment 
suit has been satisfied is by the return on the officer 
on the execution.88 A sheriff's return, stating that 
he delivered the property to a third person at the 
request of defendant, 1s admissible as evidence of 
such delivery,®9 and testimony in denial of such re- 
turn by one who was not entitled to the property and 
who 1s not shown to have knowledge as to the or- 
ders of the owner to the sheriff is of no probative 
value,40 


Parol evidence will not be admitted for the purpose 
of showing that a bond plainly coming under the 
provisions of one statute was designed to operate 
under the provisions of an entirely different one,*? 
or to vary the terms of, or defeat the operation of, 
the bond,42 although such evidence is admissible to 
explain a mistake in the recital of a bond. 


Where a bond has been properly filed and after- 
ward lost, a copy preserved among plaintiffs papers 
may be admitted in evidence,*4 or an entry on the 
docket of the court in respect of the bond may be 
shown,45 


Weight and sufficiency. The general rules as to 
evidence 1n civil actions have been applied in deter- 
mining that the evidence 1n actions on forthcoming 
or dissolution bonds was sufficient to establish such 
matters as filing of an affidavit for attachment,*® 
delivery of bond,47 absence of alteration of bond,*® 
release of attached property,*® value of attached 
property,59 insolvency of attachment defendant at 
time of levy,5! or ownership of attachment judg- 
ment ,52 or that 1t was insufficient to establish such 


35 Blume v Berry, 276 P. 1388, 98,47. Reliable Finance Co. v. Baldrate, 


(Mass) 196 NE 849 


96. Trenton Trust Co v. Carlsle/36. Passow & Sons v. United States| 48. Knox v. Horne, (Tex Civ App ) 


Tre Corporation, 147 A 3866, 110 
Conn. 125. 

ay. Trubee v. Wheeler, 2 A. 319, 58 
Conn 458 

93. Smith v. Packard, (Til) 98 F. 
798, 89 CCA 294 

29. Vaughn v Robbins, 149 NE 
677, 254 Mass 85, 41 ALR 1488 


90. De Santis v. Massachusetts 
Bonding & Insurance Co., (Mass.) 
194 ND 136. 


Sl. Giatas v. Demoulas, 170 NB 
921, 271 Mass. 51. 


(2d) 330. 


144 Ga 6561 


ea. De Santis v. Massachusetts} NM. 1381 
Bonding & Insurance Co, (Mass.)|45. Chapman v Seely, 8 Ohio Cir.Ct 
194 N.B. 136 179, 4 Ohio CirDec 395 

33. Hesser vy. Rowley, 78 P. 156, 189/ 4¢¢ Zurich General Accident & Lia- 
Cal 410 bility Ins. Co v. Metropolitan 

34% Rice v Rosenberg, 178 N.E. 724, Casualty Ins Co. of New York, 282 
277 Mass 884. P. 418, 102 CalApp 107. 


Fidelity & Guaranty Co., 
1134, 177 Cal. 31. 


37. Dodd v Butler, 7 MoApp 6583 
38 Huntiess v. Burbank, 111 Mass 
213 


39. Huish v. Fenkell, (Utah) 39 P. 


40. Huish v. Fenkell, supra. 
41. Smith v. Scott, 86 Ind 346. 
42. Daniels v. Smith, 87 SE. 1774, 


43. Palmer v. Vance, 13 Cal. 563. 
44. Wagner v. Romero, 8 P. 50, 8 


170 P. 200 SW 3259, dismissed for want 


of jurisdiction 


48. Jones v Leslie, 32 P (2d) 448, 
138 Cal App. 466 


50. Ky—U S. Midelity & Guaranty 
Co v. McHargue, 97 8.W (2d) 881, 
265 Ky 813 

Mont—Pue v Wheeler, 255 P. 1048, 
78 Mont. 516, certiorari denied and 
error dismissed Wheeler v. Pue, 48 
SCt 19, 275 US 488, 72 L.Ed 8865. 

Tex—Aviation Credit Corporation of 
New York v. University Aerial 
Service Corporation, (Civ App) 59 
S.W.(2d) 870 

51. Nicolai-Neppach Co. v. Smith, 
(Or) 58 P.(2d) 1016, adhered to 60 
P.(2d) 979. 

52. Pue v. Wheeler, 255 P. 1048, 78 
Mont. 516, certiorari denied and 
error dismissed Wheeler v Pue, 48 
S Ct. 19, 275 U.S. 488, 73 LEG 386. 
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mattcrs as want of consideration,°3 or abandonment 
of the attachment 54 


An assessment of the value of the property in 
and by the judgment as required by statute 1s con- 
clusive on the obligors on a forthcoming bond,55 
as 1s also an exccution sale following the attach- 
ment,58 and it has been held that, where the liability 
of the obligors is for the decrease in the value of 
goods between the date of their release and the date 
of their redelivery, the sum for which the property is 
sold at sheriff’s sale is conclusive of its value.57 


It 1s not necessary to mtroduce the writ of attach- 
ment itself in evidence in an action on a forthcom- 
ing or discharged bond which recites the attach- 
ment and the levy thereunder,5® or to introduce the 
judgment in the attachment suit in evidence where 
the fier: facias issued thereon, with a nulla bona re- 
turn, and showing the amount of the judgment, 1s 1n- 
troduced.59 


The judgment in the attachment suit is conclu- 
sive unless assailed for fraud or mistake, against 
the sureties in the undertaking that defendant will 
perform the judgment of the court given to secure 
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the restoration of the attached property to defend- 
ant.60 Where, however, a judgment has been en- 
tered on an amended statement of claim in foreign 
attachment proceedings, the judgment 1s not con- 
clusive on the surety’s liability 64 


A recital in the bond sued on as to the value of 
the property is certainly prima face evidence of its 
value,“ and there 1s authority for the view that 
such a recital 1s conclusive on the question of value. 


The officer’s return of failure to deliver property 
attached and released on delivery bond, indorsed on 
a special execution, has been held conclusive against 
the sureties 1n an action on the bond.64 


h. Trial 


Rules governing trials generally are applicable to ac- 
tions on redelivery or dissolution bonds. 

Jury issues under a plea in abatement should be 

submitted before the trial of the case on the merits, 66 


The general rule is that, where the facts are un- 
disputed, the effect thereof is a question for the 
court,°6 and, where the evidence on any issue 1s 
insufficient to warrant submission thereof to the 


53. O'Byrne v. McCormick, (Mo 


App ) 92 S'W.(2d) 1005 


8% Jordan v Brown Shoe Co., 4 P. 
(2d) 1020, 152 Okl 288 


55. Troy v Rogers, 22 So 486, 116 
Ala 255, 67 AmSR 110 


56. Jones v. Short, 101 P 
Or 6525. 

57. Creswell v Woodside, 68 P 330, 
15 Colo App 468—6 CJ. p 358 note 
42. 


58. Ga—Doyal v. Johns, 15 8 B. 776, 
90 Ga 188 
N Y —Chiistal v. Kelly, 88 N.Y. 285 


59. Doyal vy. Johns, 15 SH 776, 90 
Ga. 188 


60. Martiniello v. Robitaille, (Mass.) 
199 N.D 5384—6 CJ. p 858 note 45 


What constitutes fraud 

(1) Sureties on a bond to dissolve 
an attachment must prove that the 
judgment was improper, either be- 
cause the principals were not indebt- 
ed to plaintiffs, or because the 
amount for which Judgment was ren- 
dered was grossly exaggerated for 
the purpose of defrauding the sure- 
ties, 1n order to impeach the judg- 
ment rendered against the principals 
on the sond—Martiniello v. Robi- 
taille, (Mass) 199 NE 584 


(2) Evidence of negotiations be- 
tween obligees and principals on a 
bond to dissolve an attachment for 
entry of proper judgment, which did 
not culminate in an enforceable 
agreement, and that judgment was 
entered by default, did not show 
fraud relieving sureties from habil- 


ity for nonpayment of alleged ex- 
cessive judgment rendered against 
the principals —Martiniello v. Robi- 
taille, supra 

(8) Evidence that one obligee and 
one principal on a bond to dissolve 
an attachment agreed on entry of 
judgment, but that judgment was 
entered by default, was insufficient 
showing of collusion between obl- 
gees and principals and did not re- 
lieve sureties from Jiability for non- 
payment of judgment actually ren- 
dered —Martiniello v. Robitaille, su-~ 
pra. 

(4) In an action against sureties 
on a bond to dissolve an attachment, 
evidence of agreement between one 
of obligees of bond and one principal 
that obligee would not bring suit 
against sureties for two years if 
principal would give him judgment 
for four thousand dollars, and that 
obligees obtained judgment by de- 
fault im a sum in excess of eight 
thousand dollars, was insufficient to 
impeach the judgment on the ground 
of fraud and collusion —Martiniello 
v. Robitaille, supra, 


61. Commonwealth v. A. B. Baxter 
& Co, 84 A 186, 385 Pa 179, 42 L 
RA(NS) 484 

eo U Fidelity & Guaranty Co. 
v Mueller, (TexCivApp) 18 S.W 
(24) 480—6 CJ. p 859 note 46. 

6& Elippel v. Oppenstein, 45 P 224, 
8 Colo App. 187—6 CJ. p 359 note 
47 


o& Ark—Chapline vy. Robertson, 44 
Ark. 202, 
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Mo—State v. Cowell, 102 SW. 678, 
125 Mo App. 848 
6CJ p 359 note 48. 


68. Price v. 
(Tenn) 872 


66. Inability of surety 

Where the facts are undisputed, 
the hability of the surety 18 a ques- 
tion of law—Burns Bros. v. Block, 
(Mass) 198 NB 164. 


Reasonable time 

(1) The question of a reasonable 
time in which to redeliver is a ques- 
tion for the court where the facts 
are undisputed —Lastowsk1 v Law- 
nicki, 179 A. 266, 115 NJ Law 280. 


(2) Whether a debtor accepted a 
perpetual stay of execution within a 
reasonable time is a question of law 
—Pue v. Wheelez, 255 P 1048, 78 
Mont 616, certiorar: denied and er- 
ror dismissed Wheeler v Pue, 48 8S. 
Ct. 19, 275 US 483, 72 L. Hd 3865. 


xcnsolvency 

As regards hability of sureties on 
a bond to release an attachment 
where proceedings in bankruptcy 
were filed against the attachment de- 
fendant within four months after 
levy, the fact that much of the evi- 
dence as to the value of attachment 
defendant’s property at the time of 
levy was opinion evidence did not re- 
quire submission of the question of 
insolvency to the jury, where other 
facts corroborated the opinion evi- 
dence —Nicolai-Neppach Co Vv 
Smith, (Or) 68 P (2d) 1016, adhered 
to 60 P (2d) 979. 


Bescher, 12 Heisk 


7 O.d.8. 


jury, or where the facts are admitted, the court may 
direct a verdict on that 1ssue.®7 


If the evidence is conflicting, it is ordinarily the 
province of the jury to determine the issues, and the 
court should instruct the jury clearly on the law 
applicable where so requested.58 


A finding that the principal is not discharged, 
where the issue is whether the surety is discharg- 
ed, does not dispose of the issues 69 Judgment can- 
not be entered on a bond in a jury case where de- 
fendant defaults unless the jury have found the 
value of the property attached,7° although in a case 
tried without intervention of a jury it 1s sufficient 
that the court find the value of such property.” 
The court need not make a finding as to the value of 
replevied property where the attaching officer has 
estimated the value when the bond was given.?4 


i. Judgment 


The judgment on a redelivery or dissolution bond 
should follow the statute and conform to the terms of 
the bond 
"In an action on a release or forthcoming bond, 
judgment should be entered in accordance with the 
terms of the bond’78 A statutory judgment for- 
feiting the bond must strictly follow the substance 


ATTACHMENT 


§ 317 


of the statute. For the purposes of such judgment, 
the description of the parties as given in the bond 
1S a matter of substance, identifying the bond with 
the writ and the judgment of condemnation.‘ 


The court is authorized to render judgment for 
the penalty of such bond, but to be satisfied by the 
payment of the value of the property, with interest 
from the date of the bond, or by payment of plain- 
tif's demand, with interest or costs, or by the forth- 
coming of the property according to the tenor of the 
bond,75 but a judgment on a dissolution bond is 
ordinarily for the amount of the judgment in the 
original action with interest, and a condition there- 
in that 1t may be satisfied by a redelivery of the 
attached property, as though it were a judgment on 
a redelivery bond, is unnecessary.76 Judgment 
against sureties on a replevy bond is properly for 
the value of the property as estimated by the sheriff 
when the bond was given, together with interest, in 
accordance with the direction of the statute 77 

A statute requiring a judgment against principal 
and surety to recite the order of their liability, so 
that their property may be exhausted in such order 
by the officer having the execution, has been held not 
applicable to a judgment on a bond to discharge an 
attachment.78 


67. A M Wilson & Co. v. Sims, 87 
SE 890, 144 Ga 686 


Facts admitted 

Where the surety admits execution 
of the bond and the judgment is 
properly proved, the court may di- 
rect a verdict for the obligee where 
no competent evidence of any de- 
fense has been introduced —Rice v 
Rosenberg, 178 NH 724, 277 Mass 
834 


Fhe court must direct verdict on 
defense not supported by evidence — 
O'Byrne v McCormick, (Mo App) 92 
SW (2d) 1005 


Submission to jury held not preju- 
diolal—WVaverly Lumber Co. v Plan- 
tedosi, 160 NH 268, 262 Mass. 377 


6. Fraud 

The court should instruct the 
jury that the evidence to maintain a 
defense of fraud and misrepresenta- 
tion should be clear and satisfactory, 
and the usual instruction that a pre- 
ponderance of the evidence will de- 
feat recovery 18 insufficient, where & 
more precise statement is requested 
—Fritts v Reidel, 166 P. 671, 101 
Kan 68 


Condition of property 

(1) Where goods retained by de- 
fendants under an attachment bond 
were returned to the sheriff and sold, 
and plaintiff brought an action on 
the redelivery bond for diminution 
in their value, an instruction that, if 


7 CJ §.—84 


plaintiff mspected the property prior 
to ite redelivery, and after such in- 
spection made a demand for its re- 
turn, without objecting to 1ts qual- 
ity or quantity, and the proper of- 
ficer advertised it and sold it to 
plaintiff, and defendants were there- 
by misled and prevented from taking 
steps to protect themselves by elect- 
ing to pay iis value, plaintiff was es- 
topped from asserting that the prop- 
erty was injured was erroneous — 
Creswell v Woodside, 68 P 3880, 16 
Colo App 468 


(2) It was proper to refuse a re- 
quested instruction that, if the 
goods, when redelivered, were not 
substantially in the same condition 
as when released, plaintiff! was en- 
titled to a verdict for a certain 
amount, where there was no evidence 
that the diminution in value of the 
goods between the time of release 
and of redelivery was such amount 
—Creswell v Woodside, supra 


69. Issue of discharge by payment 

In an action on a bond substituted 
for an attachment in an action for 
personal injuries and conditioned for 
the payment of two thousand five 
hundred dollars on any judgment 1e- 
covered, 1n which the surety pleaded 
@ payment by an insurer against lia- 
bility, and plaintiff filed a reply, al- 
leging that the payment was pursu- 
ant to a policy of insurance in dis- 
charge of insurer’s own liability, the 
court’s conclusion thereon that the 
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payment did not completely satisfy 
the judgment and did not discharge 
the principal in the bond was held 
not to dispose of the issue, which 
was whether the surety was released 
by the payment by the insurance 
company —O’Connor v. Hartford Ac- 
cident & Indemnity Co., 115 A. 484, 
97 Conn 8. 


70. Blanck v Roman, 184 So. 661, 
101 Fla 898 


7l. Blanck vy Roman, supra. 


72. Wells v Cloud, (TexCiv App) 
202 SW. 831 


73. Doran v Oasis Printing House, 
211 P 668, 24 Ariz 475 


74 Braswell v. Watinns, 112 So. 
848, 216 Ala 62. 


75. Massachusetts Bonding Co ¥v. 
McLemore, 4 TennCiv App 6338 


in Maine, in an action on a bond 
given to obtain the release of an at- 
tachment, judgment may be entered 
for the penal sum of the bond, but 
the penalty may be chancered and 
execution issued for the amount re- 
maining due on the judgment in the 
suit in which the bond was given in- 
cluding costs, etc.—VWaterhouse v. 
Tilenius, 107 A. 387, 118 Me 389 


7@. National Surety Co v. Poates, 
48 App DC 8384 

77. Wells v Cloud, (TexCiv App ) 
202 SW 881 

7a. Andres v Schlueter, 118 NW 
429, 140 Iowa 389. 
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Where agents, sued for broker’s compensation, in- 
dividually and as agents and trustees, executed a 
bond to secure the release of their principal’s prop- 
erty from injunction and attachment writs, 1t was 
not necessary for the decree to show in what ca- 
pacity they were held lable.79 


On death of defendant, his heirs at law substituted 
as parties, although nonresidents, are bound by a 
judgment in rem holding the property subject to 
execution, although no personal judgment can be 
entered for want of appearance.®? 


A judgment ona bond in replevin of attached prop- 
erty reciting that, after replevy, defendant in at- 
tachment appropriated the property to his own use 
shows that there was no abandonment of the attach- 
ment proceedings.81 


j. Amount of Recovery 


The measure of the recovery on a forthcoming or dis- 
solution bond is dependent on the terms of the bond and 
of the statute unde: which it ts given. 

The measure of recovery on a bond for the re- 
lease of attached property depends on the terms and 
conditions of the mstrument, or of the statute by 
which such liability 1s fixed &2 


Under a bond conditioned to return the property 
in case judgment shall be rendered against defendent 


79. Siler v Perkins, 149 SW. 1060,,86 08 —Nelson 
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in the attachment suit, the liability of the obligors 
is for the value of the goods released and not for the 
amount of the money judgment against defendant 83 


Where the bond is conditioned for the return of 
the property or the satisfaction of the judgment, 
the measure of the surcty’s liability is the amount of 
the judgment where not 1n excess of the value of the 
property released,84 but, 1f such property is of less 
value than the amount of the judgment, the recovery 
is limited to 1ts value.85 Stated in other terms, the 
liability 1s for the value of the property not in ex- 
cess of the amount of the judgment.%6 

Where the bond is conditioned for the return of 
the goods or the payment of a specific sum of mon- 
ey, a recovery may be had up to the amount of the 
penaliy of the bond, although in excess of the ac- 
tual value of the unreturned goods, if not mm excess 
of the judgment obtained 1n the attachment proceed- 
ings ,87 but, 1f the undertaking is conditioned for the 
payment of the value of the property, not exceeding 
a certain sum, the liability is lumited to the value 
of the property and cannot be extended to the sum 
named, or to include the liability of defendant in 
the su:t 88 


Where the bond is in a fixed penalty and is con- 
ditioned to have the property forthcoming to an- 
swer to the order or decree of the court, the obligors 


ished by chattel mortgage, which is 


126 Tenn 880, 47 LRA(N.S) 282 


so. U S. Fidelity & Guaranty Co v 
Mueller, (TexCivApp) 18 SW. 
(2d) 480 


81. Hart v Jopling, (Tex Civ App.) 
148 SW 1076 


8a. Ala—Campbell v Tucker, 154 
So 8365, 228 Ala 658, denying cer- 
tiorar1 (App) 154 So 821. 

Ge—A M Wilson & Co vy. Sims, 87 
SE 890, 144 Ga 685 

6 CJ p 859 notes 58, 59 


83. NJ.—Niagara Realty Cov. 
Consolidated Indemnity & Insur- 
ance Co, 166 A. 118, 11 NJ Mise 
861 

N D.—Muinneapolis Threshing Mach 
Co v. Warner, 208 N.W. 197, 52 N 
D. 4383. 

Ohio —Edwards Co v Golstein, 238 
Ohio Cir Ct (NS) 84 

Philppine —Crame Sy Panco v. Gon- 
zaga, 10 Philippine 646, 6 Off Gaz 
951. 


64. Calvert v. Bennett, 
App.) 286 SW 303 


66. Cal—Ward v. Massachusetts 
Bonding & Insurance Co, 228 P 
868, 67 CalApp 1792 

N.D.—Minneapolis Threshing Mach 
Cc v Warner, 203 NW. 197, 52 N 
D 483 

6 C.J. p 859 notes 61, 68. 


(Tex Civ 


demnity Co, (CCACal) 65 F (2d) 
765, certiorari denied Century In- 
demnity Co v Nelson, 54 SCt 120, 
290 US 683, 78 L.Ed. 688 

Iowa —Cox v Southern Surety Co., 
226 NW. 114, 208 Iowa 1252 


Actual value of debtors interest in 
property 

(1) The surety on an attachment 
tedelivery bond, conditioned, as re- 
quired by statute, on the payment of 
the judgment or of the value of de- 
fendant’s interest in the attached 
property, 1s Liable only to the extent 
of the actual value of defendant’s in- 
terest in the property released by the 
bond —Sunderlin v Terry, 112 A 643, 
85 Conn 7138—6 CJ. p 360 notes 66 
[b], 69. 


(2) “Actual value,”” as used in a 
bond given purguant to Gen St (1918) 
# 5888, to release attachment of per- 
sonality, and in which principal and 
surety agreed to pay actual value of 
interest of debtor 1n property attach- 
ed, means the fair market value and 
not what the property would bring 
at execution sale—Safford v. Mc- 
Neul, 129 A. 721, 102 Conn 684. 


(3) Actual value of interest of 
dcbtor in atiached property, which 
he and surety agree to pay by bond, 
means interest in the property ac- 
tually taken by attachment undimin- 
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invalid as against attaching creditor. 
—Safford v. McNeil, supra. 
Property subject to pricr lien 

(1) Where the surety in a forth- 
coming bond shows that the property 
attached 1s subject to a mortgage, he 
is luable, in the event of a recovery 
by plaintiff against defendant in the 
attachment suit, only for the value 
of defendant’s equity in the property. 
—Halbert v. MoCulloch, 8 Mete 
(Ky ) 456, 79 AmD 656 

(2) Where mortgage ben on prop- 
erty existed at time of attachment, 
judgment for value of the property 
at the time of attachment 1s error, 
since attachment was subject to 
mortgage hen and the  »proper 
measure of recovery was value at 
tume of attachment, less amount of 
mortgage len—U § Fidelity & 
Guaranty Co v. McHargue, 97 SW. 
(2d) 831, 265 Ky. 818 


S77 Ga—A M Wilson & Co ¥y 
Sims, 87 SE 890, 144 Ga. 685 
N J—Goldberg v Farber, 140 A 787, 
6 NJ Misc 257, affirmed 143 A 917, 
105 NJ Law 239, and North Jersey 
Mortgage Co v Farber, 143 A. 918, 

105 NJ Law 245 

NY—Hrlich v. Bristol, 268 N.Y.S 
840, 146 Misc 881. 

6 CJ. p 859 note 63. 


8G. Curtin v. Harvey, 52 P 1077, 
120 Cal 620—6 CJ. p 360 note 67. 
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are liable to the extent of the penalty, ana the obligee 
may recover the value of the property 1f not in ex- 
cess of the balance due on the decree or the amount 
of the penalty of the bond.89 


In the case of a bond conditioned to satisfy any 
judgment recovered against the attachment defend- 
ant, the judgment fixes the amount to be recovered 
under the bond, although exceeding the value of the 
property up to the amount of the penalty,99 with in- 
terest.92 In the case of a bond 1n a fixed amount con- 
ditioned to pay the judgment, the obligors cannot be 
held to a sum in excess of the amount of the judg- 
ment.92 


In any event, the sureties are not liable in excess 
of the amount fixed 1n the bond.93 


Where a surety on a bond to discharge an attach- 
ment was entitled to subrogation to the nght of 
the principal debtor to deduction for collection on 
certain collateral, the judgment should be for the 
penal sum of the bond, but execution should issue 
only for the amount of the debt and costs, after 
deducting the amounts under the nght of subroga- 
t10n.94 


Time as of which value to be computed When 
the value of the property is the measure of damages, 
the amount recoverable 1s the value at the time of the 
seizure under the attachment, or at the time at which 
the property should have been delivered under the 
condition of the bond.%5 


How value determined. The value is to be found 
by the court or jury trying the case 96 


Depreciatson in value. Where the property when 
returned by defendant is of less value than when 
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received by him, by reason of use or neglect on 
his part, plaintiff in the action may recover of the 
obligors the difference between the value at the time 
of the redelivery and at the time it was released 
from the attachment.97 Where, however, the bond 
was conditioned that defendant should pay the debt, 
etc, or the value of the property, or should deliver 
the property when so ordered, and the court decreed 
a return and sale of the preperty pending the suit, 
because of its perishable nature, after the property 
had been used by defendant, it was held that the 
sureties were not liable for any difference between 
the amount realized at the sale and the valuation of 
the property fixed in the bond.98 


Interest. A recovery on the bond may include 
interest from the time of a breach until the date of 
the judgment in the action on the bond.99 Where 
the bond 1s to pay the amount of any judgment which 
may be recovered against the attachment defendant 
not exceeding a stated sum with interest and costs. 
the sureties are not bound to pay interest on plain- 
tiffs clan but their liability is to mterest on the 
judgment! A statute providing for judgment on a 
forthcoming bond in attachment for the value of the 
property, and, 1f that value exceeds the amount due 
on execution, for the amount due and twenty per 
cent damages, does not authorize judgment for 1n- 
terest on the value.” 


Costs. On an unsuccessful appeal by the obligors, 
costs on both the attachment proceeding and on the 
delivery bond obligating them to pay the amount of 
the judgment and costs may be awarded against the 
surety.® 


E. SALE AND DISPOSITION OF PROPERTY OR PROCEEDS 


§ 318. Sale in General 


Attached property cannot ordinarily be sold by the 
attaching officer before Judgment unless statutes so pro- 
and in any case a greater interest than that of 


vide; 

the debtor cannot be sold. 

89. Bland v. Creager, 18 BMon 
(Ky.) 609. 

90. Kimbrell v. Heffner, 161 SE. 
175, 168 SC. 85, 80 ALR. §91—6 
CJ. p 860 notes 64-66 

91. Eastern Tire Co. v. Witter, 188 
NHB 894, 281 Mass. 623. 

92 State v. McGlothlin, 16 NW. 
187, 61 Iowa 812 


838. Florence v. Swails, (Tex Civ 
App ) 85 8.W (2d) 257 

4. Jennings v Wall, 104 NH 788, 
217 Mass 278. 

96. Adler v Potter, 57 Ala. 571—6 
C.J. p 860 note 70. 


Ark 206 


(Tenn ) 457. 


99. Cal—Hammond v. Starr, 21 P 
971, 79 Cal 666 

Mass—Jennings v Well, 104 
788, 217 Mass 278. 

6CJ p 361 note 74 


96. Ark—Fletcher v. Menken, 


Mass—Hawkins v Farley, 77 NH 
819, 191 Mags. 286 
Miss—Young v. FPickens, 45 Miss 


6CJI p 861 note 71. 


97. Creswell v Woodside, 63 P. 330, 24M Wi & 
15 Colo App. 468. son Co. v. Sims, 87 


98 Richards v. Craig, 


Ordinarily, n the absence of statute, an attach- 
ment 1s no justification to the officer in selling the 
property, unless sold under execution issued upon 
judgment. In any case an attaching creditor can- 


87/1. Bowlend v. U Fidelity & Guar- 
anty Co, 219 NY.S 69, 218 App 
Div 656, affirmed 157 NED 857, 245 
N.Y. 561. 


2 McDonald v Loewen, 130 SW. 52, 
145 Mo App 49 


SE 890, 144 Ga 6865. 
§ Baxt 


4 Iil—Culver v. Rumsey, 6 Ill App 
598. 

Mass —Crocker v. Baker, 18 Pick. 
407—-Rich v Bell, 16 Mass. 294. 
Mich —Trowbridge v. Bullard, 45 N 

W. 1012, 81 Mich, 461, 
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not subject to sale in satisfaction of his claim a 
greater interest in property than that owned by his 
debtor.5 


§ 319. ——— Where Property Perishable, Lia- 
ble to Depreciation, or Expensive to 
Keep 
Attached property may, In some states, be sold be- 
fore final judgment if It Is perishable, liable to deprecia- 
tion, or expensive to keep. 

In some states, under statutes authorizing the pro- 
ceedings, 1t 1s held that attached property may he 
sold before final judgment in the attachment suit 
either under an order of court obtained for that 
purpose or by the officer upon his own responsibility 
upon a showing made that the case 1s within the stat- 
ute, where the property is of a perishable nature,® 
or when, by reason of its liability to great depre- 
ciation in value or of the expense incident to keep- 
ing it to await the determination of the action, the 
interests of the parties require that it shall be con- 
verted into cash;7 and in the latter case the court 
should order a sale regardless of whether or not the 
property was perishable. The action of the court in 
ordering a sale rests im its sound discretion, and 
such a sale will not be disturbed in the absence of 
a showing of abuse thereof,9 but a sale should 
not be ordered where the creditor has attached ample 
property to satisfy his claim and where great loss may 
he sustained if a sale should take place. The fact 
that defendants in attachment have no interest in 
the property does not affect the authority of the 
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court to order a sale of whatever interest, if any, 
defendants have.11 


§ 320. —— Nature and Effect of Sale 


A sale before Judgment does not alter the rights of 
the parties, but the proceeds are substituted for the 
property. 

A sale under statutes providing for the sale of 
attached property in limine or before final judgment 
is an equitable remedy provided for the convenience 
of the parties and preservation of the property.12 
The object of the statutes is to confide a power to 
be used for the benefit of both parties,1® and the 
rights of the parties are not intended to be altered 
thereby, but imperishable money requiring no ex- 
pense to kecp 1s substituted in the possession of the 
court or officer for perishable property or property 
expensive to keep.14 


Where the officer sells on mesne process a part 
of attached property, realizing thereby a sufficient 
amount to satisfy the debt for the recovery of which 
the attachment was issued, plaintiffs lien on the 
remainder will not be thereby dissolved, although the 
sheriff may be liable for attaching too much.15 


The proceeds take the place of the property and 
continue subject to the right of defendant to have 
it delivered to him on giving bond, unless he has 
waived the right by an agreement that the proceeds 
shall remain in hands of the sheriff subject to the 
rights of the attaching creditors, until the further 
order of the court.16 


& Federal Trust Co. v. Ireland, 296 
P. 704, 182 Kan 616. 


Attachment Hen is foreclosed 
through sale which divests only such 
title as defendant had at the time of 
the attachment lien subject to execu- 
tion—Stewart v. Rockdale State 
Bank, (CivApp) 523 SW (2d) 915, 
affirmed 79 SW (3d) 116, 124 Tex 
431. 


@ Anz—J. H Mulrein Plumbing 
Supply Co v. Walsh, 222 P 1046, 
26 Ariz 152. 

Mich——Najdowski vw Ransford, 227 
N.W. 76), 248 Mich 466. 

€ CJ. p 361 notes 77, 79, 80, p 362 
note 81 

Sale without conrt order 
Only where attached property, be- 

cause of its nature and inherent 

qualities, 1s liable to matenal depre- 
ciation 1n value from decay or other 
causes pending the end of litigation, 
can it be sold without court order as 

“perishable property,” under Code 

Civ Proc. § 547.—Callahan v. Danzi- 

ger, 158 P. 760, 172 Cal 7388. 


7. Mont—State v District Court of 
Fifteenth Judicial Dist. in and for 


Musselshell County, 164 P. 546, 58 
Mont 450 

Vt—Goodrich v. Chappell, 98 A. 46, 
90 Vt. 263 

6 ae p 361 notes 78-80, p 362 note 


Subserving parties’ interests 

A showing that attached property 
will depreciate in value 18 sufficient 
under a statute authorizing a sale 


“where it 18 made to appear satis-| 21. 


factorily to the court or a judge 
thereof that the interest of the par- 
ties to the action will be subserved 


by a sale”—State v District Court| 19. 


of Fifteenth Judicial Dist ia and for 
Musselshell County, 164 P. 546, &3 
Mont. 450 


8 Callahan v. Danziger, 158 P. 760, 
172 Cal. 788 


& Moore v. Budlong, 148 A. 602, 49 
RI 892 


Presumption of propriety 

Ordinarily the correctness of an 
order for the sale of attached prop- 
erty before judgment, or determining 
the propriety of such sale, will not 
be reviewed, nothing appearing af- 
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firmatively to impeach it, but the 
propliety thereof will be presumed 
—McCreery v. Berney Nat Bank, 23 
So 577, 116 Ala 224, 67 AmSR. 105 
—Runner v Scott, 50 NE 479, 150 
Ind 441—Dunn v. Salter, 1 Duv 
(Ky) 842—6 CJ. p 362 note 82 
210. American Commercial Co v 
Randolph, 191 NW. 779, 49 ND 
476 
State v. District Court of Fif- 
teenth Judicial Dist. in and for 
Musselshell County, 164 P. 646, 53 


Mont 4650. 

Bradley v. General Motors Ac- 
ceptance Corporation, (Ga App) 
181 SH 188. 

13. Mass—Pollard v. Baker, 101 
Mass 269 


Mo —Oeters v. Aehle, 31 Mo. 380 

6 CJ. p 363 note 96. 

14. State v. Hockaday, 88 S.W 812, 
132 Mo 227—6 CJ. p 862 note 83 


18. Marshall v. Town, 28 Vt. 14. 
16. State v Judge Twenty-first Ju- 


dicial Dist, 37 La.Ann. 258—6 CJ. 
p 362 note 85. 
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The sale does not defeat or displace a prior lien 
upon the property,!? but the property is released 
from such lien which 1s transferred to the proceeds 18 


A sale of attached property is not vitiated by the 
fact that the officer illegally attaches the funds in his 
hands on a writ in favor of another creditor.19 


§ 321. Sale after Replevy or Dissolution of 
Attachment 
After replevy of attached property or dissolution of 
the attachment, there can be no sale. 

Where the property attached has been replevied or 
the attachment discharged or dissolved, a sale of 
the property cannot thereafter be ordered or made 
because of its perishable nature, or liability to de- 
preciation or the expense of keeping :t.20 


§ 322. Sale by Consent 


A sale of the attached property may be made by the 
parties’ consent which, tn the absence of consideration, is 
revocable. 

A sale of attached property may be made by the 
officer by consent of the parties interested,*4 and it is 
not necessary in such case that all the steps ordi- 
narily required by statute be pursued.?4 So although 
a sale, proceeding under a statute, is void there- 
under if the statutory requirements have not been 
complied with, where defendant was present and did 
not object thereto but made a bid on the property, 
the sale must be considered as valid, as having been 
made by consent.23 


A sale by consent is the official act of the officer, 
and the proceeds are held under the attachment in the 
place of the property.*4 

If there 1s no consideration for the agreement of 
the owner of the attached property with the cred- 
itor or the levying officer that the property may be 
sold by them m such manner as they may choose, 
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such license may be revoked at any time before a 
sale 1s made thereunder.?5 


§ 323. Duty of Officer to Sell 


A regular order to sell imposes a duty on the of- 
ficer. 
Where the order for the sale of attached property 
1s regularly issued, the officer must sell.*6 


§ 324. Proceedings 


a In general 
b Setting aside sale 


a. In General 


The proceedings on the sale must strictly comply 
with the governing statutes 
The proceedings upon the sale of attached prop- 
erty should be in strict compliance with the statute 
governing the matter.” Where the statute requires 
that the question of whether the property is lable 
to perish or waste be determined by appraisers who 
must, after so determining, appraise the property, 
the officers cannot legally sell the property until after 
such determination.28 Where a statute requires 
plaintiff obtaining a default decree without the ap- 
pearance of an absent debtor to furnish a refunding 
bond before any proceedings to satisfy the decree 
be had, a sale made without such bond being given is 
void 29 A sale 1s not void, however, because of the 
failure of the order or attachment to run in the name 
of the state when the order of sale ran in the name 
of the state and defendants were regularly served or 
appeared and made no objection to the judgment sus- 
taining the attachment.80 


In determining whether an ordinary judgment 
only should be rendered for plaintiff or whether 
the attached property should be ordered sold, issues 
arising on denial of the facts alleged in the affi- 
davit for attachment are for the jury, while the ques- 


17. Taylor v Thurman, (Tex) 128 [23% Gibbs v Golden Live Stock Co,|Vt-—-Lamb v Zundell, 62 A. 38, 78 


W. 614—6 CJ p 362 note 8&6 


318. Bradley v. General Motors Ac- 
ceptance Corporation, (Ga App ) 
181 SH. 188—6 CJ. p 362 note 87 


219. Wheeler v. Raymond, 180 Mass 
247 


20. Ky-—-Weathers v. Mudd, 12 B 
Mon 112 

Or—Ah Lep v Gong Choy, 9 P 488, 
13 Or 205 

€CJ p 362 note 90. 


#1. Chadbourne v. Sumner, 16 NH 
129, 41 AmD. 720—6 CJ p 362 
note 9§1 

#2. J H Mulrem Plumbing Supply 
Co. v Walsh, 222 P. 1046, 26 Anz 
162. 


151 SH 656, 40 Ga App 808. 
Arranging to repurchase property 

Where the judgment defendant in 
attachment was present at the sale, 
made no objection thereto, but ar- 


25. Wallis sv. 


Vt 232 
6CJ p 863 note 92. 


Truesdell, 6 Pick 
(Masa.) 455 


ranged with plaintiff, who was a pur-/26. Ind—State v. Manly, 15 Ind 8. 


chaser, to buy back the property, but 
failed to do so 1t was held that he 
was estopped, more than two years 
thereafter and after conveyance of 
the land to an innocent third person, 
to sue to have the sheriffi’s deed de- 
clared void.—Sharp v. Hall, 88 SE 
929, 145 Ge. 171 


a4 Ind—Kendaliville First Nat 
Bank v Stanley, 30 N.E 799, 4 Ind 


App 2138 
Mass —Kingsbury v Baker, 17 Pick 


429 
533 


Tenn —State v. Manly, 11 Lea 686 
6 CJ p 363 notes 94, 96 [a]. 


27. Bean v. Colton, 180 A. 580, 99 


Vt 45—€ CJ. p 368 note 97. 


28. Goodrich v. Chappell, 98 A. 46, 


90 Vt 268. 


29. Seay v Wofford, 106 So 7651, 141 


Miss $88, motion overruled 106 So. 
927 


30. Furst Nat Bank v Darrough, 1? 
P (2d) 551, 162 Okl 243. 
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tion as to whether the property was attached and 
the propriety of the attachment is for the court; 
and evidence as to whether the attached property 
should be sold is admissible, although offered after 
verdict and in the absence of the jury.84 Under 
some statutes, the sale of attached lands under an 
order of the court is governed by the same restric- 
tions and regulations as though the land had been 
levied on under execution.82 Where the order of 
sale 1s made subsequent to the entry of a judgment 
for plaintiff, 1t is not necessary then to hear evi- 
dence as to the validity of the grounds of the at- 
tachment when that matter has been fully heard on 
a motion to dissolve.88 


Property delivered under forthcoming bond. Un- 
der a statute providing that where property taken 
in attachment has been delivered to defendant under 
the provisions of a forthcoming bond the court may 
compel :ts delivery to the officer for sale, where a 
judgment has been rendered for plaintiff the proper 
procedure is for the court to make an order for 
the delivery of the property to the officer for sale and 
to make an order for the sale.%4 


Conveyance of property. A requirement that 
where a claim for purchase money has been reduced 
io judgment by the payee retaining title in the at- 
tached property he shall before sale convey the prop- 
erty to the debtor does not apply to a sale under 
short order; and in the latter case the sale 1s valid 
although no conveyance is made, such conveyance 
being necessary only in case of a regular sale un- 
der final process.35 


Optional proceedings. Although a statute re- 
quires the sheriff to sell attached perishable prop- 
erty before judgment without a court order, a party 
desiring such a sale may proceed to obtain a court 
order therefor under a statute authorizing such an 
order where it appears that the interests of the par- 
ties will be subserved by a sale 36 


Levy and appraisement. Where judgment is ren- 
dered for the attachment plaintiff, the original levy 
on the writ of attachment and the confirmation there- 
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of by the court renders it wholly unnecessary to levy 
on the attached real property after the issue of the 
order of sale, and the sheriff proceeds as 1f the prop- 
erty had been levied on by execution. Accordingly, 
where appraisement is required by statute before 
sale, 1t is held that he may call an inquest at any time 
after the order of sale 1s delivered to him and before 
the sale?7 A sale may be set aside even after con- 
firmation, however, where it is void for want of 
further appraisal required by statute.88 


b. Setting Aside Sale 


In a proper case a sale of attached property may be 
set aside on motion or rule to show cause or in @ sep- 
arate equitable action instituted for the purpose. 


Where proper grounds for setting aside the sale 
exists, as where there was a noncompliance with 
the requirements outlined in §§ 324-332 of this ar- 
ticle, the court ordering a sale of attached property 
has the same power to set aside a sale made there- 
under as it would have if the sale had been made by 
virtue of an execution issued on a judgment entered 
in an action at common Jaw, the proper procedure 
being by rule to show cause®® or motion ,£9 and a 
sale of attached property after final judgment may 
be set aside 1n an equitable action based on the ground 
that the attachment and judgment were obtained 
on a false and fraudulent affidavit without notice 
to the attachment defendant.41 Where more land is 
sold than was necessary to pay the amount the debtor 
owed, the sale should be set aside on equitable terms, 
giving the purchaser a lien on the land for all the 
money he has paid out therefor.*? 


§ 325. —— Order of Sale 


A court order made in accordance with the requlre- 
ments of the statute ie necessary for the sale of attached 
property before judgment under statutes permitting sale 
by order. 


Where the statute permits the sale of property be- 
fore judgment by order of court, the levying off- 
cer has no right to sell without such order.48 An 
order of sale of attached property may be made sub- 
sequent to the entry of judgment for the attaching 
creditor ,*4 and it has been held tumely 1f made at the 


Sl. Sprow v. Wicker, 157 NH 460,/37. Reeder v Mitchell, 244 P, 778,| raised the validity of an attachment 


87 Ind App. 258 117 Okl 21 


32. Helmer v. Rehm, 15 NW. 344, 
14 Neb. 219 Okl 146. 

33. Furst Nat Bank v. Sorenson, 217 } 39. 
P. 948, 30 Wyo 186 

@& Jordan v. Brown Shoe Co., 4 P. 
(2a) 1020, 152 Okl. 288. 

36. Bradley v. General Motors Ac- 
ceptance Corporation, (Ga App) 
181 SH 188 

36. Henry Cowell Lime & Cement 


[a]. 


244 Ky. 440 


App 11 


Jackson v Halsted, 82 A 312, 82 
NJ Law 306—6 CJ p 865 note 88 


40. Kengreen Gas Utilities Corpora- 
tion v Crozer, 51 8S W.(2d) 


Questions raised by motion 

A. motion to set aside a sale on at- 
Co v. Figel, 148 P. 796, 27 Cal |tachment because the petition was 
insufficient to support the judgment 


based solely on a verified petition.— 


38. Given v Owen, 175 P 345, 73|Kengreen Gas Utilities Corporation 


v Crozer, 51 SW (2d) 262, 244 Ky. 

440. 

41. Smith v Salmon, 101 SE 798, 
149 Ga 699 

48. Anderson v Lusk, 3 Ky Op 610. 

43. Cal—-Witherspoon v. Cross, 67 
P 18, 185 Cal 96. 

Idaho —Work v. Kinney, 51 P. 745, & 
Idaho 716 


44, First Nat Bank v. Sorenson, 212 
P. 948, 30 Wyo. 136. 
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next term thereafter.45 Since an order of sale of 
attached property issued by the court clerk after 
judgment for the creditor must conform to the judg- 
ment or order of the court, the clerk is without juris- 
diction to issue the order where there 1s no judgment 
or order of the court for the sale4® Where a sale 
made under a default judgment was set aside after 
the judgment was vacated, on rendering a second 
wrongful default judgment a court is without pow- 
er or authority to reinstate and approve the sale pre- 
viously made,47 


Where two attachments issue out of different 
courts, the court from which the last writ issued may, 
before judgment, in the interest of all the parties, or- 
der a sale of property levied on under both writs, 
but it has no power to interfere with the rights of the 
first attaching creditor in the proceeds 48 


It is sometimes required that an order for the sale 
of attached property before judgment must be pred:- 
cated upon a sworn application by the levying officer 
showing the character of the property claimed to be 
perishable and the amount thereof 49 An attaching 
creditor who has applied for an order for a sale of 
property levied on may withdraw such application 
without thereby dissolving the attachment.50 


Requisites and sufficiency. It is not necessary that 
the order should show the facts which authorize the 
sale of the property or the making of the order 51 
However, a judicial sale of attached real estate sold 
by order of the judgment 1s void where no specific de- 
scription of the property is included in the judg- 
ment.52 

The order of sale must satisfy the statutory re- 
quirements as to advertising the sale, and should not 
improperly require prospective bidders to deposit a 
stated sum before the sale 58 Where the order of 
sale does not satisfy the statutory requirements or 
improperly requires prospective bidders to deposit 
a stated sum before the sale, the sale may be set 
aside on proper motion even though such require- 
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ment was ignored by the officer conducting the 
sale.54 


Where superior lienholders are not seeking a sale, 
the court does not abuse its discretion by requirig 
an attaching creditor, who has been adjudged fourth 
lien on the property, to execute a bond for costs be- 
fore ordering the property sold.55 


An order issued by the court clerk after judgment 
for the creditor must conform to the judgment or 
order of the court.56 


Nature and effect. An order of sale of attached 
property after judgment for the creditor is a species 
of executior.57 An order for the sale before judg- 
ment of perishable property attached does not affect 
the legality of the original seizure.58 


Attack on order If no jurisdiction was acquired 
over the subject matter of the levy, the order of sale 
may be set aside at any time and in any appropriate 
action, 1n which all the parties to the judgment should 
be made parties.59 So where attached property has 
been sold under a judgment or order therefor which 
the court had no jurisdiction to render, the attach- 
ment defendant 1s not bound to appeal to save his 
rights, but may have the judgment set aside upon 
motion. 60 


The order directing attached property to be sold 
cannot, however, be collaterally attacked for the pur- 
pose of defeating the title of the purchaser at the 
sale,®1 or for merc irregulariiies curable by amend- 
ment 62 


§ 326. —— Notice of Appraisal and Sale 


Notice of appraisal and sale should be given In ac- 
cordance with the statutory requirements. 

Since a resort to the proceeding of sale after ap- 
praisal 1s warranted only by specific statutory law, 
in order to be justified notice of appraisal and sale 
should be given as required by the statute, otherwise 


45. Comme v. Hatch, 24 NW 889, 17[53. Kengreen Gas Utilities Corpora-; Brown Shoe Co., 4 P.(2d) 1020, 152 


Neb 694 
46. Jordan v Brown Shoe Co, 4 P 
(24) 1020, 152 Okl 288. 
47. Haller v Rieth, 247 TllApp 541 
48. Weaver v. Wood, 49 Cal 297 
49. Work v. Kinney, 51 P. 745, 5 
Idaho 716. 


244 Ky 440 


(2d) 601. 


: 56. Jordan v. Brown Shoe Co., 4 P. 
50. Smith v. Wenz, 73 NE. 661, 187 (2a) 1020, 158 Okl. 288 


Mass 421. 


tion v. Crozer, 


51 SW (2d) 262,; Okl 288. 


58. Sterling v. Ripley, 3 Pinn (Wis ) 


84. Kengreen Gas Utilities Corpo-| is5 
ration v. Crozer, supra. 

55. Citizens Nat Bank of Bowling 
Green vy Phillips, (Ky) 95 S.W 


58. Rone v Mart, (TexCuiv App.) 
244 SW. 639 


60. Osborn v. Cloud, 23 Iowa 104, 92 
AmD 413 


61. Ala.—McCreery v. Berney Nat 
Bank, 22 So 677, 116 Ala. 224, 67 


Gl. Moore v. Smith, 22 SH 297, 96|5% NJ—Jackson v Halsted, 82 A) AmSR 105 


Ga 768—-Wilson v. Garrick, 72 Ga. 
660 

68. Hackworth vy. Thompson, 8 Ky. 
Op. 586. 


OxklL 146. 


812, 82 NJ Law 806. 
Oki—Given v. Owen, 175 P. 345, 73 


Special execution.-—J ordan We 


Mo—Buller v. Woods, 48 Mo App. 
494 


62. Williams v. Bennett, 88 SW. 
600, 76 Ark. 813, 118 Am S.R. 57. 
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the sale will be illegal;68 and it has been held that 
although the statute does not provide when notice 
of application for examination, appraisal, and sale 
of attached property shall be given, except that it 
shall be at least a stated time before sale, it must be 
given a reasonable time before the appraisers act, 
so that the parties may have an opportunity to be 
present, notwithstanding that the statute is silent 
as to any hearing by appraisers.&4 


Where the statute authorizes an order for im- 
mediate sale only after notice to the adverse party, 
the notice must be given to the defendant owning the 
property; and notice to a defendant having no in- 
terest therein is not sufficient.® 


A notice of sale, which is defective for want of 
sufficient time, cannot be cured by a postponement of 
the sale on the day appointed therefor to a day remote 
enough to satisfy the statutory requirement as to no- 
tice.66 


Where a judicial sale under attachment proceed- 
ings was advertised in a publication which was not a 
newspaper for that purpose, the irregularity is such 
an informality as 1s cured by prescription, precluding 
an attack on the sale more than two years there- 
after.67 


Where the property is subject to a mortgage, a 


sale should not, it has been held, be made without 
a previous warning order to the mortgagee.68 


§ 327. Time of Sale 


The sale should be made at the time prescribed by 
statute or order. 
The sale of attached property should be made at 
the time prescribed by the statute®9 or ordered by 
the court.70 


§ 328. —— Terms, and Mode and Conduct of 
Sale 


The terms and conduct of the sale must conform to 
statutory requirements where such exist; in other re- 
spects they are largely discretionary. 


In matters not regulated by statute or the order 


63. Bean v. Colton, 130 A 680, 99|;66 Sawyer v. Wilson, 61 Me. 529 
67. Jackson v. Brewster, (La App ) 


Vt 46—6 CJ p 3863 note 12. 
@&. Bean v Colton, supra 

Motice given after 
sufficient, especially where defendant 
resided out of the state, and a sale 
after notice given after the appraisal 
was made constituted a conversion 
of the property by the officer making 
the sale —Bean v Colton, 130 A 680, 
99 Vt 45 


65. Melick v. Superior Court of Cal- 
fornia in and for Los Angeles 


169 So 166. 
ig in-|68& Simper vy. 
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or decree, the sale is generally under the control of 
the officer conducting it, and he has considerable dis- 
cretion in the actual conduct of the sale7™4 Where 
the statute requires the sale to be public, a private 
sale 1s unauthorized, and will, it has been held, have 
the effect of postponing the licn of the creditor ef- 
fecting it to those subsequently attaching creditors.72 
It 1s not essential that the sale should be for cash ;78 
but when the terms of sale of attached property do 
not conform to the statutory rules regarding the time 
for which credit may be given, the sale should be set 
aside.™4 When an officer sells goods he becomes lia- 
ble from the tume of the sale for the price at which 
they are sold, and cannot set up, in defense to an 
action for it, that he never received the money or 
its equivalent, when he has no right to sell for any- 
thing but money.75 


Although the statute provided for the sale of at- 
tached property by the sheriff on judgment for plain- 
tiff, defendant could not complain where a court 
treated an action for the breach of a warranty in 
a deed as one in equity and ordered a sale of the at- 
tached property by a commissioner, since, having the 
right to object if the property did not bring a fair 
price, he could not be harmed.76 


Sale of orginal security first Where the debt on 
which the action 1s brought was secured, the owner 
of the attached property can, it has been held, re- 
quire the officer to sell the original security before 
putting up the attached property.77 


Opporiunity to redeem, In decreeing a sale of reat 
estate to satisfy the lien of an attachment thereon, 
it has been held that the debtor should be given a 
reasonable time to redeem by paying the amount. 
decreed against him.78 


§ 329. —— Sale of Part of Property 


Only so much of the property as Is required to pay- 
the amount due or as is levied on should be sold. 
It 1s the duty of the sheriff on the final process 
to sell no more of the property than may be requir- 
ed to pay the amount due, including the costs,79 and 


73. Crocker v Baker, 18 Pick. 
(Mass) 407—€6 CJ. p 864 note 17. 


74 Dunn v Salter, 1 Duv.(Ky ) 342 


Stein-Vogeler Drug]75. Appleton v Bancroft, 10 Metc 
Co, 87 S.W. 258, 18 Ky L. 565—6 
CJ. p 364 note 14. 


69. Knight v. Herrin, 48 Me 533—6 NC 200 
CJ. p 364 note 15. 


70. Oeters v. Aehle, 31 Mo 8s0—6/| APP) 57 SW.(2d) 270. 
CJ. p 364 note 16. 

Ti. Appleman v. Lynch Nat Bank, 
298 SW. 1097, 221 Ky 416. 

County, 269 P. 746, 938 Cal App 189 \72. Culver v. Rumsey, 6 Ill App 598 


(Mass) 281—6 CJ p 364 note 19. 
76. Lemly v Bilis, 55 SH 629, 148 


77. Staley v Hoffman, (Tex Civ 


78. Benedetto v Di Bacco, 99 SHE. 
170, 88 W Va 630 


78. Dronillard vy Whistler, 29 Ind 
552—6 CJ. p 364 note 23. 
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an order directing the sale of several lots of realty 
is improper in the absence of evidence showing that 
the lots should or must be sold together 89 Where 
the levy 1s upon a particular interest only, that in- 
terest alone should be sold ,81 but a sale after ap- 
praisal 1s not illegal by reason of the fact that more 
than enough to realize the amount called for by the 
precept is sold, where the last article sold was 1n- 
divisible, and previous to its sale the necessary 
amount had not been realized.82 


§ 330. Sale of Real Estate 


Real estate should not be sold unless other property 
lis insufficient to satisfy the debt, and in some jurisdic- 
tions cannot be sold without an action to enforce the 
len. 

A sale of real estate which has been attached can- 
not be ordered until all the personal property attach- 
ed has been sold,88 and where personalty has been 
sold for the full amount of plaintiff’s debt, a sub- 
sequent sale of attached realty 1s void 84 So, where 
a defendant has deposited in court the amount of the 
debt, land attached should not be ordered sold for the 
payment of the debt. The fund in court should be 
first disposed of, and, if insufficient, a sale of the 
land may then be ordered.25 Where the equitable 
interest of a debtor in land in which there 1s no defect 
of title is to be sold on credit, the land should be 
made subject to the payment of the purchase mon- 
ey.86 


In West Virginia an action at law or 1n equity must 
be instituted to enforce the lien acquired im attach- 
ment proceedings 87 


§ 331. —— Indemnity Bond 


The officer cannot refuse to execute a regular order 
of sale because plaintiff does not give an indemnity bond, 


80. Union Cotton Co v Bondurant,; Ky —Calk v Francis, 2 BMon 42 
W Va—Hall v Lowther, 22 W Va 


2228 W 66, 188 Ky 319 
81. Thompson v Baker, 74 Me 48 
82 Wheeler v Raymond, 130 Mass 
247 


570 


83 Ky—Davidson v Simmons, 11 
Bush 330 31 

W Va—Camden v Haymond, 9 W 
Va. 680 

6CJ p 264 note 26 


84. Howard v Howard, 39 S W (2d) 
245, 289 Ky 160 

85. Perry v Seitz, 2 Duv (Ky) 122 

86. Hedrick v Peters, 7 Ky Op 565 


87. Jackson v Parkersburg & O. V. 
Mlectric Ry Co, (DC WVa) 283] 582 
B. 784 


ae State v. Manly, 11 Lea (Tenn ) 
36 


81 Ark 147. 
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906. Freeman v Watking, 18 SW 79, 
62 Ark. 446—8 CJ p 865 notes 30, 


91. Kenaday v Gilkey, 98 SW 969, 


92. Henry Quellmalz Lumber & 
Mfg Co v Day, 201 SW 126, 132 
Ark. 469—6 CJ. p 865 note 82 


®S. Greer v. Powell, 3 Metc (Ky ) 


94. King v. Harrington, 14 Mich 


85. Appleman v. Lynch Nat Bank, 
298 SW. 1097, 221 Ky 415 


exceptions 
A. purchaser, excepting to the re- 
port of an attachment sale on the 


§ 332 


but where such bond is required, a sale without one i¢ in- 
valid. 

Where an order of sale is regularly issued, the of- 
ficer 1s bound to sell, although title to the property 
is disputed, and he cannot refuse to proceed because 
plaintiff does not give an indemnity bond 88 Some 
statutes, however, require an indemnity bond before 
sale in cases against nonresidents, or where defend- 
ant has been constructively summoned and has not 
appeared, 1n order to secure him if he should appear 
and successfully defend within a certain time; and 
a sale without such bond having been executed 1s 
invalid and will be set aside.89 


§ 332. —— Return and Confirmation 


Where statutes require confirmation, a sale is Incom- 
plete until reported and, notwithstanding objections 
thereto, confirmed. 


It 1s sometimes required by statute that a sale 
of attached property shall be returned or reported to 
the court and confirmed, in which case, until this 
ig done, the sale remains incomplete,®° passes no ti- 
tle to the purchaser,®1 cannot be enforced by either 
party,9* and may be set aside.98 The order of con- 
firmation has been held a matter of right, however, 
and not of discretion, and its omission 1s ummaterial 
after expiration of the time within which the attach- 
ment defendants are entitled to appear in order to set 
aside the sale.®4 


Exceptions or objections to the report of the sale 
may ordinarily be made and heard before confirma- 
t10n ;95 but defendant who has procured a modifica- 
tion of the terms of sale with which the purchaser 
in good faith complied 1s estopped to object to its 
confirmation; nor will confirmation be denied on 
the ground of gross inadequacy of the purchase price 
on the testimony of a witness as to the value at a 


ground that the amount of a street 
improvement lien was not credited 
on his purchase price, is entitled to 
file amended exceptions setting up 
@ sale of property to satisfy such 
lien, and to introduce proof on the 
question whether the master com- 
missioner announced that he was 
selling the property subject to the 
hen, which was not referred to in the 
decree ordering the attachment sale: 
and hig amended exceptions were of- 
fered in time when offered before the 
court acted on such liens where the 
original exception, alleging their ex- 
istence, was filed before confirma- 
tion of the sale, although not within 
the time granted for exceptions, and 
the amendments presented no new 
exceptions, but merely made the mo- 
tion definite—Appleman v. Lynch 
Nat. Bank, 298 SW. 1097, 221 Ky. 
416. 


537 


§ 333 


subsequent time when conditions had changed.96 
After a sale has been reported to and confirmed 
by the chancellor, he has no power at a subsequent 
term to hear exceptions or to permit, without consent, 
the commissioner to amend his report 97 


§ 333. —— Recovery of Purchase Money 


Where a cause of action therefor exists, the selling 
officer can recover the purchase pr.ce by suit. 
Ordinarily an officer selling property under an at- 
tachment may, 1f necessary, sue to recover the pur- 
chase price 98 but where, under a sale by consent 
of all the parties, a creditor purchases a part of the 
property, in amount less than his debt, to satisfaction 
of which he is entitled under the agrecment, the of- 
ficer cannot maintain an action against him for the 
purchase price.99 


§ 334. Title, Rights, and Liabilities of Pur- 
chaser 


The purchaser at a valid sale of attached property 
acquires the title which defendant had therein at the 
time of the levy, and in the case of goods sold as perish- 
able he takes good title even though defendant had none. 


ATTACHMENT 


7 C.I.8 


He Is liable for torts committed by him in connection 
with the sale but may recover from the creditor money 
paid for property he is required to surrender. 

A sale of property under an attachment passes 
all of the attachment defendant’s interest therein,! 
subject, in some jurisdictions, to the right of redemp- 
tion,? and entitles the purchaser to possess:on® The 
sale relates back to the levy and divests the debtor 
of the title which he had at the date of the levy and 
invests such title m the purchaser.‘ 


Ordinarily, the purchaser acquires only defend- 
ant’s interest in the property, however, unless he 
can snow himself entitled to the full protection af- 
forded a bona fide purchaser for value without no- 
tice,6 and where an attaching creditor has construc- 
tive notice of an encumbrance on property sold pursu- 
ant to a foreclosure of his attachment lien, the pur- 
chaser acquires only a qualified interest in the prop- 
erty, taking the legal title subject to the mortgage 
debt.7 So, where there has been a sale of attach- 
ed property under circumstances amounting to no- 
tice to the purchaser of the debtor’s right to open 
the judgment, the purchaser will be held to purchase 


9@ Hillard v Union Trust Co of 
New Jersey, 97 SH 335, 128 Va 
724 


Hividence held insufficient 

Testimony of a witness, at a sub- 
sequent time when conditions had 
changed and land had advanced in 
price, that he would give ten thou- 
sand dollars for an interest in at- 
tached lands sold for seven thousand 
dollars, was insufficient to show that 
the property was sold for a grossly 
inadequate price particularly where 
the witness was an unsuccessful bid- 
der at the sale—Phulliard v Union 
Trust Co of New Jersey, 97 8 BH. 336, 
128 Va. 724. 


87. Lobrason v. Mullins, 10 Ky Op 
194 


96. Lamb v. Zundell, 62 A. 38, 78 Vt 
232 

99 Ball v. Divoll, 17 Pick (Mass ) 
148 


1. Farmers’ Nat Bank of Stephen- 
ville v. Daggett, (Tex Com App ) 
2 SW (2d) 834, affirming Daggett 
v Farmers’ Nat Bank, (Civ App ) 
2659 SW. 198—6 CJ p 866 note 37 


@ Hinton v. Elifott, 68 8S W.(2d) 
633, 187 Ark 907. 


3. Wilhams v. Thompson, 7 Alaska 
601. 


4 Porto Rico—Parés vy. Reynes, 2 
Porto Rico Fed 402 

Tex—Holford wv Patterson, (Civ 
App) 240 SW 841, affirmed 257 
S V7. 218, 118 Tex 410 

Wyo—Roberts v. Hudson, 178 P. 786, 
25 Wyo. 505 

6CJ. p 866 note 43. 


Priomty over subsequent sale 
Where the steps maiked out by the 
law for enforcing a judgment 1n an 
attachment proceeding have been 
followed, the purchaser at such sale 
acquires an interest superior to the 
rights of a purchaser at a receiver's 
sale subsequent to the attachment ~~ 
Joaquin v. Avellano, 6 Philppine 551 


Bale to innocent purchaser 

A sale of land to an innocent pur- 
chaser after the payment of the pur- 
chase money and obtaining the title 
by deed will not, under some stat- 
utes dealing with the rights of such 
purchasers, be set aside even though 
a former judgment in the attachment 
Proceedings has been reversed.— 
Beazley v. Mershon, 8 Ky Op 321. 


& State v District Court of Ff- 
teenth Judicial Dist in and for 
Musselshell County, 164 P 6546, 538 
Mont 450—6 CJ p 865 note 88. 


Xf debtor has no title, none passes 
by sale on foreclosure of the attach- 
ment bLen—Farmers’ Nat Bank of 
Stephenville v Daggett, (TexCom 
App) 2 S W (2d) 884, affirming Dag- 
gett v Farmers’ Nat Bank, (Civ 
App) 259 SW. 198—Lem Smith & 
Co v. Sweatt, (TexCiv App ) 72 5S W. 
(2d) 313. 


Sale of pledged note 

Where a note was pledged to 
bank by the payee named there, 
without indorsement, 
security for the payee’s note, and 


the bank sold the pledged note in| 7. 


attachment proceedings, the purchas- 
er became vested merely with the 
rights of the pledgor and of the 
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as collateral, 


pledgee —Citizens’ Bank & Trust Coa 
v. Chase, 144 SH 464, 151 Va 665. 


6 Chetham-Strode v Blake, (NM) 
142 P 1180—Jones v. Springer, 103 
P. 265, 15 NM. 98—8 C.J. p 866 
note 89. 


Facts showing no bona fide purchase 

As a general rule, one who pur- 
chases the legal title with notice of 
an outstanding equitable ttle of 
heirs of the deceased member of the 
community, or notice of facts put- 
ting him on inquiry as to such ttle, 
does not take as a bona fide purchas- 
er free from the equitable claims of 
the owners of the community Ac- 
cordingly, where a deed of trust was 
given by & married man joined by his 
second wife, creating a lien in favor 
of the beneficiary in the deed of 
trust as against both the interest of 
the married man and of an heir of 
the first marriage, and a creditor of 
the married man subsequently ac- 
quired by attachment his interest, 
the atteching creditor was not a 
bona fide purchaser, where at the 
time he acquired title under the at- 
tachment sale he was notified by 
public outcry of the interest of the 
heir, particularly where he had ad- 
vanced no new consideration nor sur- 
rendered any security for the land. 
In such case the purchaser takes 


a subject to the nights of the heir— 


Shear Co v Stuth, (Tex Civ App) 
248 SW. 158 


Fidelity & Deposit Co. of Mary- 
land v First Nat. Bank, (Tex Civ. 
App) 88 S.W (2d) 605, error re- 
fused. 


7 O.d.8. 


subject to that right § 


Where an attachment or an attachment judgment 
is void, a sale thereunder 1s also void and the purchas- 
er acquires no title 9 


A plaintiff who causes an attachment to issue and 
causes property to be sold not belonging to defend- 
ant, which property the purchaser 1s required to sur- 
render, is liable to such purchaser for the money 
paid for such property.1¢ 


Sale of property as perishable. An order of sale 
of property as perishable and sale under such or- 
der will confer a good title on the purchaser!! with- 
out regard to the title or interest of defendant in 
attachment and notwithstanding the property may 
have belonged to another or may have been burden- 
ed with other claims;14 and persons claiming the 
property, or any interest therein adverse to the at- 
tachment defendant, must look to the proceeds of the 
sale in asserting thar rights 18 


Liabiltiies. A mere purchaser who does nothing 
more than purchase, is not responsible in trespass 
for the wrongful act of the sheriff in levying on and 
selling the goods; but a purchaser who takes posses- 
sion of the property is liable in trespass if the at- 
tachment defendant had no title, the wrong in such 
case being not the illegal seizure by the sheriff, but 
the subsequent act of the purchaser 14 


Where on the sale of attached property attach- 
ing plaintiff agreed with defendant to buy the prop- 
erty to satisfy his debt out of the proceeds there- 
of and to return the balance to the debtor, 1t was 
held that this constituted a secret trust in favor of 
the debtor, and that attaching plaintiff was liable to 
other creditors of defendant for the surplus of the 
proceeds over the amount necessary to satisfy his 
claim.15 


If the purchaser at a sale of property under 


@ Coates v O'Connor, 168 NW 102, 
102 Neb 602, rehearing denied 169 
NW 239,102 Neb 602 


® Sawyer v Burris, 121 SW. $31, 
141 Mo App 108 
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mesne process pays the price to the creditor whose 
recovery 1s sufficient to absorb the whole of such 
proceeds, the purchaser will be discharged unless the 
officer holds paramount claims on such proceeds.16 


§ 335. Disposition of Proceeds or Property 


a In general 

b Before judgment 

c. After judgment 

d On dissolution, release, or payment 
e Interest on proceeds 


a. In General 


The proceeds of property sold In attachment should 
be distributed to the parties entitied, all interested par- 
ties belng given an opportunity to assert their claims and 
object to the order of distribution. 


As shown 1n the following sections, the proceeds 
of the sale of attached property are to be distributed 
according to the outcome of the litigation to the par- 
ties entitled thereto. Defendant should have notice 
of the order of distribution,1’ and any person claim- 
ing an interest in the attached property should be 
given an opportunity to assert his claims before final 
distribution.18 Accordingly, the alleged debtor 
whose property was sold may become a party to a 
money rule against the sheriff by an attaching credi- 
tor, and may plead that the creditor has no valid 
lien on the fund 1n the sheriff's hands ,19 but a cred- 
itor who has been paid in full has no right to com- 
plaint of the order of distribution,*9 and neither has 
a subsequent grantee of defendant in attachment, 
where the proceeds were insufficient to satisfy all 
creditors entitled to share therein.®! 


Order for assessment. A statute providing that 
the court shall direct the clerk to make an assess- 
ment of the amount to which each attaching cred- 
itor 1s entitled out of the property attached does 
not make an order necessary where the judge of the 
court 1s ex officio the clerk thereof.22 


without notice—Howard v Howard,|18. Early v Meadow, 188 SW 229, 
39 S.W (2d) 246, 289 Ky 160 


10. Bruce v Carlisle, 8 Ky Op. 859 | wite of attachment defendant 


iL. McConnell v. Kaufman, 
782, 5 Wash 686—6 CJ. p 366 note| 1ebtor owned one-half of the prop- 


168 Ky 800 


32 P Where the wife of an insolvent 


erty involved in an attachment sale, 


Voud attachment 40 


Where an attachment was void for 
want of a proper affidavit, an order 
of sale and the sale thereunder were 
vold, and the purchasers acquired no 
right to the property involved.— 
Kengreen Gas Utilities Corporation 
v Crozer, 51 SW (2d) 262, 244 Ky 
440 
Purohager from purchaser 

The purchaser of land from a ven- 
dor who acquired it at a sale under 
a void attachment acquires no better 
title than his vendor, notwithstand- 
ing he was an innocent purchaser 


12. Jones v. Springer, 108 P. 265, 15 
NM 98, affirmed 88 SCt 64, 226 
US 148 57 LHd 161—6 CJ. p 
866 note 41. 


13. Young v Kellar, 7 S.W. 298, 94 
Mo 6581,4AmSR 4065 
14 Talmadge v. Scudder, 88 Pa 517 


15. Ries v Rowland, (CCMo.) 11 
FE 657, 4 McCrary 85. 


16. Barker v. Barker, 47 NH 341 
17. 
99—6 CJ p 867 note 59. 
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she should be made a party and giv- 
en an opportunity to assert her 
mghts before final distrmbution 
among her husband's creditors — 
Early v. Meadow, 188 SW 229, 168 
Ky. 800. 

19. Wynne v. Millers, 61 Ga 343 
20. Early v Meadow, 188 SW. 239, 

168 Ky 800 


91. Evans v Power County, 
(2d) 614, 50 Idaho 690. 


iP. 


Morrow v. Smith, 4 B Mon.(Ky )/| 92 Rawles v People, 31 P. 941, 2 


Colo App. 501. 


§ 335 
b. Before Judgment 


The proceeds of a sale before Judgment are to be 
held unt!] judgment and order for distribution. 

The proceeds of a sale of attached property, when 
the sale thereof is made before judgment, are to be 
held, to be disposed of in like manner as the property 
would have been held and disposed of 1f it had re- 
mained unsold,2° and should not be distributed be- 
fore judgment and order for such distribution.24 
Furthermore, in case of dispute as to the owner- 
ship of attached property, the court should not order 
the proceeds of a sale of such property to be paid 
over to plaintiff in attachment until the question of 
ownership has been determined.25 ‘Where, by agree- 
ment of the parties, the proceeds were deposited 
with a third party who subsequently mtervened in 
the action setting up an adverse claim, the court has 
power to require payment thereof to a commissioner 
appointed by the court.26 


c. After Judgment 


The proceeds of the sale of attached property should 
be distributed according to the priority of the claims 
thereto or prorated under statutes providing therefor. 

Where the proceeds of the sale of attached prop- 
erty are claimed by several creditors, they will be dis- 
tributed among the creditors in the order of their 
priority as determined by the court*? A creditor 
under whose writ property could not be seized be- 


23. Hartley v Hartley, 161 SE 368,/]25. Sizmmons 
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Clothing Cov. 
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cause it was held by an officer of another juris- 
diction, under another writ, may intervene in the 
suit in which the attachment was made and share 
in the distribution of the proceeds remaining after 
satisfying the first attachment,?® and a mortgage lien 
perfected before the levy of a second attachment 
will be entitled to satisfaction out of the surplus 
proceeds of sale under a prior attachment.29 Where 
a mortgagor assigns his equity of redemption after it 
is attached, and the officer afterward sells it on the 
attaching creditor’s execution, which is satisfied by 
a part of the proceeds, and, having no notice of the 
assignment, applies the surplus in satisfaction of an- 
other attachment execution against the mortgagor, 
he 1s not answerable to the assignee for such sur- 
plus 80 


In the absence of statutory provisions applicable 
to the particular case requiring another mode of dis- 
tribution, as between several attachment creditors, 
the proceeds of the sale of attached property should 
be applied according to the priority of the attachment 
liens 81 but it has been held that where an attach- 
ment is held void as to subsequently attaching credi- 
tors who have proved their claim and joined in a com- 
mon suit for their mutual benefit, the court may 
distribute the fund among them pro rata instead of 
in the order of the hens of their respective attach- 
menits.°2 


Da-, than the value of staves delivered 


173 Ga 710—6 CJ. p 367 note 53 


Retention by clerk 

The proceeds should be retained by 
the clerk of court until the attach- 
ment is disposed of—Pace v. Smith, 
b7 Tex 655. 


24. McDonald v Loewen, 180 SW 
52, 146 MoApp 49—6 CJ. p 867 
note 54. 


Settlement of priorities 

Third persons retaining attached 
property under a forthcoming bond 
could not legally pay the proceeds 
of the sale of the property over until 
settlement of the pmorities of at- 
taching creditors —McDonald vy. Loe- 
wen, 130 S.W 53, 146 MoApp 49. 


Deduction of “necessary charges” 

Under a statute requiring the at- 
taching officer to hold the proceeds 
of a sale before judgment subject to 
the attachment “after deducting the 
necessary charges,” the “necessary 
charges” are the statutory fees to 
which the attaching officer and ap- 
praisers are entitled and the neces- 
sary expenses of keeper, labor, and 
advertising, of taking and preparing 
@ schedule of the property to be 
sold, and a reasonable amount for 
selvices as auctioneer—In re Che- 
bot, (DC.Mass) 288 B. 1006, 


vis, 568 SW 6655, 3 IndT 379—6 C 
J p 367 note 55 


26. Morganton Mfg & Trading Co 
v Foy-Seawell Lumber Co., 101 8 
BH 214, 178 N.C. 571. 


27. Claim for keeping 

In a proceeding by foreign attach- 
ment it has been held that the home 
defendant, having property of the 
absent defendant in his possession, 
for the keeping of which the absent 
defendant vras indebted to him, was 
entitled to have his claim first sats- 
fied out of the property, as against 
the attaching creditor —Willlamson 
vy. Gayle, 7 Gratt (48 Va) 152 


tien for labor 

Where personal property of the 
debtor has been sold under an at- 
tachment lien of equal dignity with 
&@ mortgage hen under which real 
property has been sold, a labor hen 
prior to both the attachment and 
mortgage lien should be satisfied pro 
rata from the proceeds of the re- 
alty and personalty—N L Curry 
Grocery Co. v Chmn Mineral Co., 1 
SW (2d) 586, 222 Ky. 487. 
Previous buyer 

‘Where certain staves were attach- 
ed and sold, a previous buyer of 
staves from the attachment defend- 
ant who had paid the seller more 


240 


under the contract 1s entitled on in- 
tervention in the attachment pro- 
ceedings to a preferred lien on the 
proceeds of the staves to the extent 
of the overpayment —Early v Mea~ 
dow, 188 SW 229, 168 Ky 800 
antervention under claim of owner- 
ship 

Where a third party on the day of 
the sale intervenes under a claim of 
ownership and seeks to obtain a sus- 
pension of the sale and the dissolu- 
tion of the attachment on the ground. 
that the judgment debtor was not 
the owner of the property, it is er- 
ror to direct that the proceeds of the 
sale be first applied in part to pay- 
ment of plaintiff in intervention as a 
preferred creditor and next to pay- 
ment of the debt of plaintiff in at- 
tachment —Regalado v Luchsinger, 
1 Philippine 619, 1 OffGaz 6138 


28. Goodbar v. Brooks, 22 SW 96, 
57 Ark 450—€6 CJ p 368 note 68. 

259. Hurt v. Redd, 64 Ala. 865. 

30. Bacon v. Leonard, 4 Pick. 
(Mass) 277—6 CJ. p 868 note 70. 


Sl. Woodward v. Lishman, 78 A 
701, 80 NJ Law 58@—6 CJ. p 86T 
note 62. 


32. Craig v. California Vineyard Co, 
46 P. 421, 80 Or, 43. 


7 C.d.8. 


Provision 18 sometimes made by statute for a pro 
rata distribution of the proceeds of attached property 
among attaching or other creditors under certain cir- 
cumstances, and where this is the case all attaching 
creditors who come within the terms of the statute 
fare equally, regardless of the order in which thar 
attachments were issued, delivered to the officer, or 
levied.23 Under such a statute an attaching creditor 
does not get an unqualified lien, but takes his lien 
subject to the provision that under the statutory 
conditions other creditors will be entitled to share in 
the proceeds of the attached property pro rata.84 


Under a statute providing for pro rata sharing 
between the attaching creditor and creditors prose- 
cuting their claims to final judgment within a stated 
time after notice of the attachment, it is not neces- 
sary for the creditor 1n the subsequent action to have 
an attachment issued or to mtervene in the attach- 
ment suit 1n order to prorate 1n the proceeds of the 
property attached in the first action,35 nor 1s he 
deprived of his right by the fact that he had a re- 
ceiver appointed 86 Where an attachment is ob- 
tained 1n two actions both of which were prosecuted 
to judgment for plaintiff, 1t is smmaterial whether 
the property was sold under execution issued 1n the 
first or the last case, the fact that 1t was sold in the 
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last case affects neither the validity of the sale nor the 
right to prorate in the proceeds.87 


The sale of property as perishable does not affect 
the right of subsequently attaching creditors to par- 
ticipate in the proceeds.%8 


ad. On Dissolution, Release, or Payment 


The proceeds of a sale of attached property should 
be returned to defendant on dissolution or release of the 
attachment or payment of the debt. 

The property held under an attachment or the 
proceeds thereof in case it has been sold should be 
returned to defendant where plaintiff voluntarily 
releases the attachment,29 or where he succeeds in 
the action and defendant pays the judgment,£? or 
where the attachment 1s dissolved, or the lien there- 
of 18 lost.42 


e. Interest on Proceeds 


The party entitled to the proceeds Ie entitled to any 
interest produced thereby. 

Where attached property becomes changed into 
money in the officer’s hands and 1s invested by him 
so as to produce interest, such interest belongs to 
the party entitled to the money and not to the of- 
ficer.48 


F. PROCEEDINGS BY TRUSTEES OR AUDITORS 


§ 336. In General 


In some jurisdictions provision ts made for trustees 
er auditors to administer an attachment debtor's estate. 


Some of the attachment acts contemplate a pro- 
ceeding somewhat analogous to proceedings in 1n- 
voluntary bankruptcy by the appointment of auditors 
or trustees to administer the debtor’s estate and ad- 
just the claims of all the creditors who come im un- 
der the attachment, and where this 1s the case the 
procedure thereunder is governed by the provisions 
of the act as interpreted by the courts.‘ 


§ 337. Powers, Duties, and Liabilities 


a. Powers and duties 
b. Liabilities 


a. Powers and Duties 


The trustees and auditors are empowered and re- 
quired to ascertain and adjust the demands of defend- 
ant’s creditors who apply to them. 

It 1s the duty of the trustees or auditors to as- 
certain and adjust the demands of all creditors of 
defendant who come in under the writ, and in so 


33. Brady v Farwell, 5 P 808 8 
Colo 97—6 CJ p 808 note 28, p 804 
note 29 


o%& Greene v. Rice, 186 P 249, 32 
Idaho 604. 

35. Evans v Power County, 
(2d) 614, 50 Idaho 690 


36. National City Bank of Salt Lake 
City, Utah, v. Idaho Lumber Co, 
229 P. 668, 89 Idaho 677. 


37. Hvans v Power County, 1 P (2d) 
614, 50 Idaho 690 
Action after statutory period 
4A. creditor, obtaining judgment in 
an action not commenced within the 
statutory period after attachment 
levy in the first ease 1m which an at- 
tachment was obtained, 1s not en- 
titled to prorate in the proceeds of 


1 P. 


a sale under an execution issued in a 
subsequent case, but such creditor 
obtains an inferior len—Hvans v 
Power County, 1 P (2d) 614, 50 Idaho 
690 

38 Donk v Alexander, 7 N.B. 672, 

117 Ill 380—6 CJ. p 868 note 71. 

so. Levy v. McDowell, 46 Tex 220 


40. Neely v Munnich, 68 N.YS 316, 
27 Misc 507—6 CJ p 868 note 65 


41. In re Jones, 2 Kulp (Pa.) 126— 
6 CJ p 368 note 66 


42. Wright v Brown, 66 SH. 1084, 
7 Ge.App. 3898—8 CJ p 868 note 67. 


48. Richmond v. Collamer, 88 Vt 68 
—€ CJ. p 868 note 72. 

44 Altschuler v Owen, 1385 A. 828, 
& NJ.Mise. 45, certiorarl granted 


541 


186 A. 924, 5 NJMise 311, cer- 
tiorarl dismissed—<Altschuler’  v. 
Porter, 148 A 733, 6 NJ Mise 1049, 

reversed on other grounds 146 A. 

808, 105 NJ Law 657—6 C.J p 868 

notes 78, 74 
Form of action 

(1) An order for attachment and 
appointing auditor has been held jus- 
tified in New Jersey in an action bas- 
ed on fraud in the execution or per- 
formance of a contract—Willams & 
Davis v. Davis, 147 A 387, 105 N. 
J.Law 643. 

(2) In Pennsylvania, in an action 
by a wife for desertion trustees may 
not be appointed, the attachment pro= 
vided for in that case not being in 
the nature of a foreign or domestic 
attachment, but being regarded as 
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doing, they exercise all the functions of a common- 
law auditor and are governed by the same rules that 
govern such officers 45 Qn their appointment all the 
estate of the debtor vests in them,‘® and they may 
sell so much thereof as is sufficient to pay defend- 
ant’s debts,47 restoring to the debtor the surplus left 
after such payment 48 They may sue on causes of 
action of the debtor in attachment*® or to recover 
property frauduiently transferred by the debtor be- 
fore the issuance of the writ,59 and they may main- 
tain an action against the sheriff for loss of the 
attached goods through negligence.51 


b. Liabilities 


Trustees acting In good faith are not responsible 
for errors of Judgment or mistakes of law, but may be 
compelled to give an accounting, and in actions by 
creditors can avail themselves of defenses open to the 
debtor. 


The powers of the trustees are not of a purely 
ministerial nature, and where they have acted in 
good faith they cannot be held responsible for an 
error of judgment or a mistake of law.542 They 
can be compelled to account either by a creditor or 
by the debtor ;58 but no action by a creditor will lie 
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against them until they have been called before the 
court which appointed them to settle their accounts 54 
When trustees under an absconding debtor’s act 
are sued by a creditor, they may avail themselves 
of the statute of limitations to the same extent that 
the debtor might mm an action against him 55 


§ 338. Report and Action Thereon 


The auditor’s report Is returned to the court for 
final judgment sustaining it or setting It aside. 

The trustees or auditors must return their re- 
port to the court for final yudgment within the time 
specified by the statute or a valid extension there- 
of.56 The court may inquire into the merits of the 
matters involved and sustain the report,57 or in a 
clear case set it aside and refer the matter back to 
the auditors,58 or, 1f the evidence given before them 
be sent with the report, the court may supersede the 
finding of the auditors and itself render the proper 
judgment.59 An applying creditor who has entered 
a rule for admission and presented his demand to the 
auditor cannot, however, attack the validity of the 
attachment on exception to the auditor’s report,£0 


X. CLAIMS OF THIRD PERSONS 
A. PRESENTATION AND DETERMINATION OF CLAIMS 
1. In GENERAL 


§ 339. Rights of Third Persons in General 


Ordinarily a third person claiming ownership of, or an 
interest in, the attached property will be accoided the 
right to come into the attachment proceeding for the 
protection of such ownership or interest, but according to 
some authorities his right to do so must be expressly 
conferred by statute. 


In the absence of a statute broad enough in its 
scope to permit such action, it has been held that 
a third person claiming a right to, or a lien upon, 


the property attached does not have a right to in- 
tervene in the attachment proceedings, and that a 
claimant of attached property, having no interest in 
the action or whose rights will be unaffected by its 
determination, 1s not entitled to become a party 
to 1t or to intervene therem for the purpose of as- 
serting his title, but must resort to the common- 
law remedies or the statutory substitutes therefor.61 
The general tendency, under the statutes, however, 


an original process —Longbotham v. 

Longbotham, 18 PaCo 460. 

45. Stewart v. Walters, 41 N.J.Law 
430—8 CJ p 869 note 76 

46. NY¥—Lee v. Hunter, 
519. 

Pa~—McCormick v. Miller, 8 Penr & 
W. 330—<aAnkrim vy. Woodward, 4 
Rawle 345—Henisler v. Friedman, 
1 Phila 3290 

€ CJ p 869 note 76. 


47. Orr v. Post, Hopk.(NY) 11—6 
CJ p 869 note 77 


48. Matter of Randall, 1 Car (NY) 
518—Lee v. Hunter, 1 Paige (N Y ) 
519. 


45. McCready v Guardians of Poor, 
9 Serg. & R (Pa) 94, 11 AmD. 667. 


Suit by majority 

All trustees required by statute 
must qualify, but if all qualify a 
Majority may act Thus, where 
three trustees have qualified and one 


1 Paige 


afterward dies, the other two may 
sue in the name of all —McCready v 
Guardians of Poor, 9 Serg & R (Pa) 
94,11 AmD 667. 
50. Ankrim v. Woodward, 4 Rawle 
(Pa) 345—6 CJ p 889 note 79. 
S51. Acker v Witherell, 4 Hill (N 
Y) 112 

52. Bradley’s App, 89 Pa 614—6 C. 
J p 869 notes 77 [c], 82 

53. Matter of Cascaden, 2 Johns 
Cas(NY) 107, ColCas. 117, Col 
&C Cas 116. 

&& N Y—Peck v. Randall, 1 Johns 
165 

Pa—Wilhelm v. Miley, 5 Serg & R 
137 


55. Peck v. Randall, 1 Johna(N Y ) 
165 

56. Taylor v. Woodward, 10 N.J 
Law 1—6€ CJ. p 369 note 86 


When judgment may be rendered 
Under the New Jersey statutes 
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judgment cannot be rendered on the 

report until it has been on file for 

ten days and has been approved by 

the court or a judge—Plum v. Lu- 

gar, 9 A. 779, 49 N.J.Law 657. 

57. Cox v. Pearce, 7 Johns.(N.Y.) 
298. 


8% NJ—Stewart v. Walters, 88 N. 
JLaw 274—Phenix Iron Co v. 
New York Wrought Iron R. Chair 
Co, 27 NJ.Law 484—Taylor v 
Woodward, 10 N.J Law 1—Berry v. 
Callet, 6 NJ Law 179. 

N ¥—In re Negus, 7 Wend. 499. 

6 CJ. p 370 note 87 


59. Stewart v. Walters, 41 NJ Law 
430 


60. Westcott v. Sharp, 18 A. 248, 50 
N.J Law 892 


61. Me—Partridge v. Marston, 143 

A 599, 127 Me. 380 

Ohio —Boyer v. Maguinnis, 
Dec (Reprint) 378, 
471, 


10 Ohio’ 
20 Cinc L Bul. 


7 CJS. 


is to afford claimant a more prompt redress for the 
mvasion of his rights by allowing him to inter- 
plead, where his rights are directly involved and 
w hen necessary to preserve and protect such rights,62 
or to intervene in the action in which the attach- 
ment was sued out, or to resort to proceedings to 
try and determine the title to the property in dis- 
pute,’ at least where the parties to the attachment 
suit fail to object to the intervention.64 Indeed, it 
has been held, in the absence of a statute express- 
ly conferring such right, that a person claiming 
some right in, or a lien on, the property attached 
may intervene in the proceeding, since such inter- 
vention prevents the abuse of process, circuity of 
action, and the delays and expenses arising there- 
In another jurisdiction, however, in the 
absence of statute, it has been held that interven- 
tion is allowed only when the rights of the interven- 
er are directly involved, and only when necessary to 


from.65 


RI—Massachusetts Loan & Trust 
Co v. Brown, 28 A 761, 17 RI 
568 

Tex —Whitman v Willis, 61 Tex 421 
—Dorroh v. Bailey, (Civ.App) 125 
SW 620 

6CJ p 878 note 26. 


sheriff's remedy 

‘Where, under the statute, only the 
sheriff levying the writ may move 
for an interpleader to determine the 
ownership of attached property, a 
claimant is without standing to 
maintain a petition for an issue of 
interpleader —Guilroy v Boyle, 29 Pa. 
Dist. 760 


62. Temple v Hados Hay Co, 114 
8B. 162, 184 NC 2389—6 CJ p 873 
note 27. 


Domestic attachment 

The act of May 26, 1897, permit- 
ting a sheriff, who has attached 
property which is claimed by an- 
other, to apply to the court to frame 
an issue to determine the ownership 
of the goods seuzsed, does not apply 
to domestic attachments —McCul- 
lough v. Goodhart, 22 PaCo 869. 


63. US—wNisbet v. Federal Title & 
Trust Co, (Colo) 229 F 644, 144 
CCA 64, certiorari: denied 86 S 
Ct. 558, 241 US 669, 60 L. Hd. 1229 

D C—Daniels v. Solomon, 11 App. 
DC 168. 

tli—Wilson v. Kuse, 110 NH 859, 
270 Dil 298 

Iowa —Thielen v. Schechinger, 280 N. 
'W. 516, 210 Iowa 224. 

NC—Hambley & Co v.H W White 
& Co, 188 SH 899, 192 NC 31— 
Flowers v Spears, 130 S H. 710, 190 
NC. 747. 

Ok1—Mundell vw Colony Mercantile 
Co, 4 P (2d) 1059, 153 OkL 79. 

6CJ p 378 note 28. 

Duty 
It is the duty of a party claiming 
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ownership of property attached to 
Intervene and assert its claim —Pat- 
tick-Mosteller Co v James R 
Baker & Co, 105 SE 271, 180 NC 
588 


in Maryland 

(1) It has been held that the mght 
of a claimant of property to come m 
and assert and prove his or her right 
to 1t, when it 18 wrongfully seized 
under an attachment, existed prior 
to the passage of Acts (1876) co 285, 
subsequently amended by Acts 
(1888) c 507 § 8 and Acts (1892) ¢ 
507, now Code Pub Gen 1L..(1924) art 
9 §8 47 and 48 —Haid v. Haid, 175 A. 
838, 839 


(2) “The mght of a claimant of 
property to come in, and assert and 
prove his right to it, when it is 
wrongfully seized, rests upon the 
broad ground, that no man should 
be deprived of his property without 
@ hearing, uf he desires to be heard” 
—Haid v. Haid, supra—Kean vy. 
Doerner, 62 Md 475, 476. 


@&. Steffy v. Teton Truck Line Co, 
11 P (2d) 1082, 44 Wyo 8465. 


65. Del—Bankers Mortg Coy. 
Sohland, 188 A. 861, 8 WW Harr 
881. 

NC—Sims v Goettle, 88 N.C. 268— 
Toms v. Warson, 66 NC. 417. 


66. Partridge v. Marston, 148 A. 599, 
127 Me. 380. 


67. US—T W. Warner Co. v. An- 
drews, (DCNY) 16 FSupp 238 
—T W. Warner Co v. Andrews, 
(DCN.Y.) 15 FSupp. 1055. 

W.Va—Yellow Pine Lumber Co. v¥ 
Mays, 94 SH 43, 81 W.Va. 46. 


68. Gordon v McCurdy, 26 Mo 
804. 
69. Brokaw v. Collett, (Tex.Com. 


App) 1 SW.(2d) 1090, reversing 
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preserve or protect such rights.68 


Where a statute grants and limits the right to 
intervene in an attachment proceeding, the procedure 
is purely statutory, all parties mnterested being en- 
titled to demand and have adherence thereto,§7 and 
the right will be restricted to the cases in which it 
is authorized by the statute.68 Of course, where 2 
claimant has voluntarily invoked the statute under 
which he elected to proceed, his rights must be as- 
serted under the statute.69 


The fact that the intervener has some other and 
adequate remedy for the protection of his property 
and rights 1s no bar to his right to intervene.79 Con- 
versely, the right of intervention is, unless otherwise 
provided by statute,71 merely a cumulative, and 
not an exclusive, remedy, and does not preclude re- 
course by claimant to his other remedies.72 On the 
other hand, where a claimant to attached property 


Collett v. Brokaw, (Civ App) 296 
SW 333. 


70. US—wNisbet v. Federal Title & 
Trust Co, (Colo) 229 F 644, 144 
CCA 64, certiorari: denied 36 S. 
Ct 653, 241 US. 669, 60 L Hd 1229 
-—Remington Paper Co v. Loulsi- 
ana Printing & Publishing Co, (C. 
Cla) 56 F 287. 

Mont —Moreland v Monarch Min & 
Mill Co, 178 P 175, 55 Mont. 419 

6CJ p $74 note 29 

Election of remedies generally see 
infra § 350 


7L, Davis v. Warfield, 38 Ind 461— 
6CJ. p 874 note 30 


72. US—Nisbet v. Federal Title & 
Trust Co, (Colo) 229 F 644, 144 
CCA 64, certiorari denied 36 S. 
Ct 6558, 241 U.S 669, 60 L Hd 1229 

Ariz—Montgomery v Kirksey, 288 
P 588, 27 Ariz 3586 

NC—Flowers v. Spears, 130 SH. 
710, 190 N.C 747 

Okl—Mundell v. Colony Mercantile 
Co, 4 P.(2d) 1059, 153 Ok] 79 

Utah —Truitt v. Patten, 287 P. 176, 
75 Utah 567 

Wash —Sheffield Co v R Hoe & Co, 
23 P.(2d) 876, 173 Wash 489 

6CJ p 874 note 81. 


‘Way” permissive 

Although an owner of wrongfully 
attached property under Civ Code 
(1918) par 1648, may claim it under 
paragraphs 1649-1651, or as permit- 
ted by paragraphs 1410, 1411, in view 
of paragraph 1407, giving an officer 
levying attachment authority to re- 
quire indemnity, claimant is not re- 
quired to pursue such remedies, but 
may sue the officer for the value of 
the property, “may” being permissive 
in meaning—Montgomery v. En.:rk- 
sey, 238 P. 588, 27 Ariz. 856. 


Statutory trial of mght to prop- 
erty 1s not the exclusive remedy of 
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has the right to intervene in the proceedings, it has 
been held that he is not entitled to an injunction to 
restrain a sale under the attachment.78 


An intervener cannot question the regularity of 
the proceedings in the principal case,“4 nor is a per- 
son who purchases property after it has been at- 
tached entitled to defend the principal suit on its 
merits, where the attachment defendant offers no 
defense thereto.75 Although generally the validity 
of the attachment 1s not 1n issue, as will be discuss- 
ed in § 357 c (1), a third person not a party to the 
proceedings may, in some jurisdictions, successfully 
attack the proceedings if they are void on their 
face 76 


Where the intervener, after obtaining possession 
of property, disposed of some of it, but not in the 
statutory manner, it was held that he could not re- 
turn the balance and pay for the part that was sold.?7 


Allowance discretionary. In the absence of a stat- 
ute expressly granting the right of mtervention in 
attachment proceedings, it has been held that wheth- 
er the particular facts require the application of such 
right is to some extent, at least, 1n the discretion of 
the court to which the petition is presented.78 On 
the other hand, where an interested party has the 
right as a matter of law to intervene, the allowance 
of intervention is not discretionary.79 


Compelling appearance by claimant. Attachment 
being a legal proceeding, a court issuing the writ 
has no authority to compel a nonresident to appear 
and litigate his rights to the fund attached.®0 


@ person whose property is attached 
as that of another. He has the op- 
tion to sue for the recovery of the 


its value —Carmichael v. Page, (Tex 
Civ App) s8 SW.(2d) 674—Taylor 
Bros Jeweliy Co v Kelley, (Tex 
Civ App) 189 SW 840 


73. W J. Callison Furniture Co v 
Kelemen, 36 S'W.(2d) 687, 288 Ky 


72 Ala. 239 


198 NC 355 


19 78. Bankers’ Mortg Co v Sohland, 
188 A 361, 3 W.W Harr (Del ) 331. 
78. Farmers’ Bank & Trust Co v 
Murphy, 127 SE 627, 189 NC. 479 
80. State v. Blair, 142 SW. 326, 238 


74. Loveman, Joseph & Loeb v. Fos- 
ter, 150 So 170, 227 Ala. 385—6 C 
J. p 374 note 32 


Rights acquired pendente lite 
Where plaintiff in attachment first 
filed a declaration in tort, and after- 
ward filed an amended declaration in 
assumpsit, an irregularity of this 
character, which plaintiff, upon leave 
granted, had the right to correct as 
against defendant, cannot be taken 
advantage of by an intervening credi- 
tor or an interpleader whose mghts 
have been acquired pendente lhte— 


Mo. 1382 
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77. Bulluck v. Haley, 151 SH 731, 


81. Stadden Grocery Co. v. Lusk, 68 
SW. 587, 95 Mo App. 261. 


$2. Saenger v. Standard Lumber Co, 
50 S W.(2d) 589, 185 Ark. 990. 


83. Miller v Campbell Commn. Co, 
74 P. 507, 18 OkL 765. 


&& Cal—Bonfigho v. Bonfiglio, 264 
P. 747, 203 Cal 409. 


7 OJd.8 


Effect of destruction of property. As an inter- 
pleader in attachment proceedings involves pri- 
marily the right of possession, it cannot be main- 
tained after the property has been destroyed in the 
hands of plaintiff in attachment 81 


Failure of defendant to controvert. Where the 
property of a person other than defendant 1s seized 
under the attachment, the failure of defendant to 
controvert the alleged grounds of the attachment 
will not deprive the third person of his right to in- 
tervene and set up his claim to the property.&2 


Purchase of plaini:ff’s claim by one of several in- 
terveners. Where plaintiff brings attachment and 
levies on personalty and other parties intervene ad- 
versely to each other, the purchase of the claim of 
plaintiff by one interpleader does not dispose of the 
claim of the other interpleader, and the case should 
proceed as to him. 


§ 340. Who May Intervene 


The right to Intervene, or to have a trial of the right 
of property, where it exists, extends to any person claim- 
ing a general or special interest in the property, and with 
some exceptions ts limited to such persons. 

Where any mtervention is permissible, any person 
not originally a party to the action who claims an 
mterest, either general or special, in the property 
attached, may intervene or resort to the statutory 
method for the trial of the nght of property in 
order to have his rights adjudicated by the court 1n 
which the attachment suit 1s pending,§4 provided he 
was in actual possession of the property, or enti- 


150 Ga 6595, answers to certified ,Iowa—Citizens’ State Bank of New 
Questions conformed to 105 SB 
634, 26 Ga App 115. 

property itself, or in damages for| 7g, McDonald v. Stephens, 85 So. 
746, 204 Ala 359—Jackson v Bain, 
74 Ala. 3238—Nordlinger v. Gordon, 


Sharon v. Haworth, 222 NW. 428, 
208 Iowa 1100 

Kan—Wamego State Bank v. Sesler, 
216 P 274,118 Kan 656 

Miss—Slattery v P IL. Renoudet 
Lumber Co., 87 So. 888, 125 Miss. 
239 

N Y¥—Lee v. Pfeffer, 25 Hun 97. 

NC—Francis v Mortgage Sec Cor- 
poration of America, 153 SH 317, 
198 NC. 784—Farmers’ Bank & 
Trust Co. v Murphy, 127 SH. 527, 
189 N.C. 479 

Pa —Royal Tailors v. McIntyre, 1 Pa 
Dist & Co 301. 

6 CJ p 375 note 39. 


A claimant to real property which 
has been attached in an action be- 
tween two other persons to recover 
upon an indebtedness, in which action 
the claimant of the property has no 
interest, has the right to intervene 
in defense of his property against 
the attachment—Bonfiglio v. Bon- 


May v. Disconto Gesellachaft, 71 N 
H 1001, 211 Til. 310, affirming 113 IIL 
Arp 4165. 

7&5. Pinion v. Henry, 104 SH. 427, 


Ill—wWilson v. Kruse, 110 NHI 38659, 
270 Ill 298 

Ind—Sprow v Wicker, 157 N.H. 460, 
87 Ind App 253. 
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figho, 264 P. 747, 203 Cal 409. 


Conditional seller of truck 
Where levy was made on a truck, 
which had been removed from the 


7 C.J.8. 


tled to such possession, at the time of the levy there- 
on under the attachment,®5 or the institution of the 
proceedings 86 


According to some authority the general statute 
granting the right of intervention, providing in terms 
in effect that any person may, before trial, intervene 
im an action or proceeding, who has an interest 1n 
the matter in litigation, in the success of either of 
the parties, or an interest in both, extends the right 
of intervention to a person claiming the property 
attached or a lien thereon 87 Under this view an 
owner or claimant of property attached has such 
an interest against both parties to the proceeding as 
entitles him to intervene for the purpose of asserting 
his right and title to the attached property.8§ Ac- 
cording to other authority, such a statute does not 
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extend the right of intervention to an owner or 
clamant of the property attached. Under this view 
it is considered that ownership is not one of the es- 
sential questions to be determined in the litigation 
between plaintiff and defendant. Whether the prop- 
erty belongs to defendant or claimant, if determin- 
ed, 1s considered as shedding no light upon the ques- 
tion in controversy, namely, that defendant is in- 
debted to plaintiff 89 This rule, while followed, has 
been criticized as follows: “How it can be said 
that a person whose property has been attached, or 
who has a lien upon property which has been attached 
mm an action against a third person, has no interest 
in the question as to whether the attachment shall 
be sustained and the property subjected to the pay- 
ment of the judgment, we are unable to understand. 


state where sold, before the expira- 
tion of ten days after the seller had 
notice that 1t had been removed, the 
truck was the property of the seller 
and 1t continued to be his as against 
the levy although he permitted the 
truck to remain out of the state over 
thirty days Since 1t was his prop- 
erty, he had a rnght to imtervene in 
the attachment proceedings and set 
up his claim—Bradshaw v KEleiber 
Motor Truck Co, 211 P 306, 29 Ariz 
293 


ids pendens notice 

Where an attachment is sued out 
in the chancery court and property is 
seized which belongs to third per- 
sons and lis pendens notice is filed 
describing property not belonging to 
defendant but to such third persons, 
such persons may intervene to can- 
cel the notices affecting such prop- 
erty or beclouding their title —Slat- 
tery v P L Renoudet Lumber Co, 
87 So 888, 125 Miss 239 


Furohaser at judicial sale 

A person claiming an interest in 
property attached as a purchaser at 
@ judicial sale could intervene in a 
pending attachment sult and assert 
his interest—W J Callison Furni- 
ture Co v Kelemen, 86 S W.(2d) 637, 
288 Ky 19 


A surety on a replevy bond who, 
before forfeiture and according to 
its terms, delivered the property to 
the sheriff notwithstanding any in- 
terest 1n the property which he may 
have had, might then assert any 
claim which he could have asserted 
before the bond was executed.— 
Brothers v. Russell & Duke, 71 So 
450, 195 Ala 648 


Transferee of g straight bill of 
lading covering a shipment of poul- 
try, wherein the consignor was nam- 
ed consignee, who had paid a draft 
accompanying such bill of lading, 
was entitled to intervene in attach- 
ment proceedings brought by a credi- 


70.3 5 —35 


tor of the consignor and assert what- 
ever claim he might have to such 
shipment —Tennessee Hgg Co v 
Monroe, 268 SW. 373, 151 Tenn 121, 
certiorari: denied L. J Schwaub & 
Sons v Tennessee Egg Co, 46 SCt 
105, 269 US 680, 70 LEHd 422. 


65. Ohio—Modoc Soap Co. v. Bran- 
kamp, 5 Ohio NP(NS8S.) 252. 

Tex—Bolin Tool Co. v. Jernigan, 
(Cav App ) 60 SW (2d) 897. 

6 CJ p 375 note 40. 


8G. Stansel v Rountree, 25 So, 277, 
40 Fla 428—6 CJ. p 376 note 41. 


87. Cal—Coghill v. Marks, 29 Cal 
678—Speyer v Ihmels, 21 Cal 281, 
81 AmD 157—Carter v. Garetson, 
204 P 1090, 56 CalApp 288 

Idaho—First Nat Bank v. Denbrae 
Sheep Co, 258 P. 3865, 44 Idaho 
447—Potlatch Lumber Co. v Run- 
kel, 101 PF 396, 16 Idaho 192, 28 
LRA(NS) 536, 18 AnnCas 691 

La—H B Clafin Co. v Feibelman 
Co, 44 LaAnn 518—New Orleans 
Canal, etc, Co v Beard, 16 La. 
Ann 3145, 79 AmD 6582. 

Mont —Moreland v Monarch Min & 
Mill Co, 178 P. 175, 55 Mont. 
419 

Utah —Houston Real Hstate Inv. Co 
v. Hechler, 188 P. 1159, 44 Utah 64. 

Wash —dHappy v Prickett, 64 P. 528, 
24 Wash 290 

Wash T—Langert v Brown, 18 P 
704, 3 WashT 102 


88. Potlatch Lumber Co v Runkel, 
101 P 3896, 16 Idaho 192, 23 LRA. 
(NS) 586, 18 Ann Cas. 591. 


88. Minn—Lewis v Lewis, 10 N.W 
586, 590, 28 Minn. 428 

Neb—Geis v Ges, 250 N.W. 252, 
125 Neb 394—Danker v. Jacobs, 
112 NW 679, 79 Neb 4385. 

N M—Consolidated Liquor Co v 
Scotello & Nizz1, 155 P 1089, 21 N 
M 485—C J L Meyer & Sons Co 
v Black, 16 P 620, 4 NM 862. 
“The subject-matter which the 

plaintiff presented to the court, by 


945 


his complaint, for adjudication, was 
the indebtedness of the defendants 
to him upon the promissory notes. 
In a legal point of view the inter- 
venors had no interest whatever in 
the question of the existence 
of such indebtedness. That was a 
matter wholly between the plaintiff 
and the defendants, with which no 
stranger had a right to interfere 
When the judgment was entered 
against the defendants the whole 
orginal subject-matter of the suit 
was disposed of; and the case pre- 
sents the anomaly of a contention 
still going on, to eventuate in an- 
other and independent judgment, 
leaving the first judgment im full 
force. This 1s not an intervention 
to protect an interest in the matter 
in htigation, but the introduction of 
@ new subject of litigation It is 
true, the new subject-matter grows 
out of the attachment, but a writ of 
attachment 1s a part of the remedy, 
and has nothing to do with the cause 
of action If the property is seized 
by virtue of the writ, to which an- 
other has a better right, the vindica- 
tion of such involved a@ new and in- 
dependent judicial inquiry ”"—Lew1s 
v Lewis, supra. 


wvent of suit 

A title to a statute “to provide for 
the intervention of third parties 
claiming an interest in the event of 
any suit pending or to be brought” 
has been held not to include an own- 
er of attached property so that he 
may intervene in the proceedings — 
Geis v. Geis, 250 N.W. 252, 125 Neb 
$94 


not determinable 

The fact that a third party claims 
to be the owner of attached property 
does not give him the right to inter- 
vene in the atiachment suit, and to 
have the question of his ownership 
determined in the attachment suit — 
Haines & Co. v Stewart, 81 N.W. 539, 
8 Neb.(Unoff ) 216. 
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Such an intervener has a direct interest that his prop- 
erty, or property upon which he has a lien, shall not 
be subjected to the payment of another's debt to his 
detriment.”99 Also, under a general statute grant- 
ing the right to intervene but providing that the 
“imtervention shall be in subordination to, and in 
recognition of, the propriety of the main proceed- 
ing,” 1t has been held that a person claiming an in- 
terest in the litigation may be permitted to inter- 
vene for the purpose of asserting rights; but where 
he has no intercst 1n the litigation, but only in the 
property attached, he 1s not permitted to intervene. 
Under this rule a person cannot intervene for the 
sole purpose of moving for a dissolution of the at- 
tachment 91 Under a statute providing that grantees 
may appear and defend in suits against their grantors 
in which the real estate conveyed 1s attached, where 
a creditor attached real estate, which defendant had 
conveyed to claimant, on the ground that the convey- 
ance was fraudulent, clazmant’s petition for leave to 
intervene and defend against the allegation of fraud 
and the attachment was denied, since claimant sought 
to defend against matters not in issue.9? 


Under a statute providing that any person “other 
than the defendant” may intervene, 1t has been held 
that the words “the defendant” refer to defendants 
who are sought to be subjected to the money judg- 
ment prayed for, and not to those collaterally 1n- 
terested.9& 


Persons having no hile to the property attached, 
and not in actual possession thereof or entitled there- 
to, cannot claim or recover the property, because 
their interests cannot be affected by the controversy. 


Defendant in attachment cannot set up the right 


or claim of a third person to the property attached, 
but this can be done only by the clasmant himself 95 


§ 341. —— Particular Persons 
The right of particular persons to intervene under 


statutory provisions must be determined by the proper 
construction of such provisions. 


90. Consolidated Liquor Co. v. Sco-|84. Osborn vw Koenigheim, 57 Tex 
91—6 CJ p 876 note 42 

96. Dugundjy1 v Paico, 
881, 190 App.Div. 707—6 CJ p 876 


tello & Nizz:, 155 P 1089, 21 NM 
485 

81. Chase v. Washtenaw Circuit 
Judge, 188 N.W. 68, 214 Mich 288 
— Sidebottom v. Calhoun Circuit 
Judge, 167 NW 965, 202 Mich. 116 
—Peterson v Swenningston, 144 N. 
W. 650, 178 Mich. 294 


93. Partridge v Marston, 143 A, 599, 
187 Me 380. 


83. Citizens’ State Bank of New 
Sharon v. Haworth, 222 NW. 438, 
208 Iowa 1100—Dimsdale v. Toler- 
ton-Warfield Co. 181 N.W. 689, 151 
Towa 425. 


note 43 


DC. 46. 
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N.¥ —Lee v Pfeiffer, 24 Hun 660. 
6 CJ. p 877 note 56. 


Assignee of Dill of lading 

The assignee of a bill of lading 
not indorsed by the 
goods could assert his claim in at- 
tachment proceedings against the 
consignor.—_Neumann v Reiss, 345 
N.Y 8S. 464, 188 Misc 576. 


@ C.d.8. 


Under the rule that third persons have no right to 
intervene in attachment proceedings unless a stat- 
ute permits them to do so, as already discussed in § 
339, it necessarily follows that the right of a par- 
ticular person to intervene in the proceeding de- 
pends upon the statute under which the right 1s as- 
serted. The usual statutory provision 1s that persons 
interested may intervene, and hereinafter 1n this sec- 
tion will be discussed whether particular persons may 
intervene under such or similar statutory provisions. 


Assignee of defendant. It has been held that a 
foreign assignor of a nonresident defendant may 
intervene in order to protect the latter's rights ,96 
but an assignee who has not taken possession of 
the property or had the assignment recorded has 
been held not entitled to maintain his claim against 
a subsequently attaching creditor.9? 


Claimants subsequent to aitachinent. The mode 
of proceeding by intervention is usually not proper 
when the claim 1s based on a sale, transfer, or mort- 
gage made subsequent to the attachment levy,®§ al- 
though the statutes sometimes permit claimants 
whose claims are subsequent in point of time to im- 
tervene for the purpose of attacking the attach- 
ment.99 


A purchaser of attached property from persons 
retaining possession following the execution of a 
release bond has been held to have such an inter- 
est in the property as to authorize intervention to 
prevent a subsequent sale to satisfy the judgment, 
since the property levied on attachment 1s completely 
released on execution of bond, so as to entirely de- 
stroy jurisdiction of the rem and consequent juris- 
diction of the court to sell it.4 


A statute providing that “grantees may appear and 
defend in suits against their grantors in which the 
real estate 1s attached” has been held to be applicable 
only to grantees whose conveyances were subsequent 
to the attachment; otherwise their duly recorded 
deeds would take precedence of the attachment, and 


97. Yates v. Dodge, 23 Ill App 338, 
affirmed 18 NE 847, 128 IIL 650 


88 Bolin Tool Co v. Jernigan, 
(TexCiv App) 650 SW (2d) 897—6 
CJ p 877 note 60. 


99. California Packing Corporation 
v. Kelly Storage & Distributing 
Co, 1246 NH 269, 228 NY 49, re- 
versing California Packing Corpo- 
ration v Phenmx & Third Nat. 
Bank of Lexington, Ky., 177 N.YS 
37, 188 App Div. 475—6 CJ. p 877 
note 61. 


1. Smith v. Jones, 11 SW (2d) 987, 
226 Ky 7865. 
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96. DC—Matthai v. Conway, 2 App 


consignee of 
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they would have no occasion to defend.? 


General creditors. Although in some states there 
are statutory provisions by virtue of which any cred- 
itors of the attachment defendant may come in under 
the attachment and share 1n the distribution of the 
proceeds of the property,® general creditors of de- 
fendant in attachment cannot, as a rule, intervene.4 


Statutes allowing creditors who come in after 
another creditor has attached defendant’s property 
to share pro rata with the attaching creditor have 
been held to be valid.5 The purpose of such a stat- 
ute 1s to provide a fair and equitable distribution of 
the available and attached assets of the debtor, and 
its theory 1s that the first attaching creditor holds 
the property for the benefit of all creditors who 
reduce their claims to judgment within a specified 
time, thereby relieving them of the responsibility, and 
the debtor from the costs, of the suing out of ad- 
ditional attachment process.6 Where the statute per- 
mits other creditors to file under the attachment, the 
lien of creditors who so file relates back to the de- 
livery of the original writ to the sheriff, and such 
creditors have all the rights of the orginal plaim- 
tiff.? Under such circumstances, the claim of a cred- 
itor filing under an attachment keeps alive the ong- 
inal attachment and levy, although there has been a 
dismissal by the first attaching creditor.8 


According to some authority, under a statute pro- 
viding that any person who has an interest in the 
matter in litigation, in the success of either party, 
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or an interest in both, may intervene, a judgment 
creditor of an insolvent defendant,? or a mortgage 
creditor,19 has such an interest as to entitle him to 
intervene. 


Junior attaching creditors. In the absence of a 
statute to the contrary, one whose claim is based up- 
on a subsequent attachment has no right to inter- 
vene in the proceedings,1! but, according to some 
authority, a general statute providing that persons 
having an interest in the matter in litigation, in the 
success of either party, or an interest in both, may in- 
tervene, a subsequent attaching creditor has such a 
direct interest in defeating the attachment as to en- 
title him to intervene.12 


Under some statutes a junior attaching creditor 
may intervene in a prior attachment suit and there 
contest his rights with plaintiff in that suit, although 
he cannot be let 1n to defend the suit and dispute the 
grounds of the attachment in lieu of defendant, nor 
to defeat the attachment for mere errors or irregu- 
larities in the proceedings18 A jumior attaching 
creditor cannot, however, mtervene as a claimant 
of the property in his own right.14 


Lienholders. The right to intervene 1n atrachment 
proceedings 1s not confined to persons claiming title 
to, or ownership of, the property levied on, but 1s also 
available to one who claims a lien upon such property 
and a right to subject it to such lien in priority to 
the attachment.15 Accordingly, the right to inter- 
vene has been held to extend to one holding a com~ 


8. Sprague v A. & W Sprague Mfg 
Co, 76 Me. 417. 

3 Idaho—Greene Vv. 
249, 82 Idaho 504 
Ind—Little v Mundell, 109 NB 237, 
59 Ind App 2237 
6 CJ. p 877 note 55 


Particular court immaterial 

Under Comp St (1919) § 6781, all 
creditors who commence and prose- 
cute thelr claims to final judgment 
within the prescribed sixty days are 
entitled to prorate with the attach- 
ing creditor without reference to 
whether such judgment had been 
procured in the district court or m 
the justice or probate court, or had 
been docketed in the district court 
within the sixty-day period, or at 
all—Greene v. Fluce, 186 P 3249, 82 
Idaho 504. 


4 Yellow Pine Lumber Co. v Mays, 
94 SH 42, 81 WVa 46-6 CJ. p 
377 note 54 


Any person interested 

Under a statute providing that any 
person interested may file his peti- 
tion to intervene, it has been held 
that only a person clammung the ai- 
tached property or an interest in it 
or a lien thereon may intervene. A 


Rice, 186 P 


mere creditor at large of the debtor 
is not such a person—Yellow Pine 
Lumber Co v Mays, 94 SE 42, 81 
WVa 46 


8. Quirk v. Diana Mines Co, 198 P 
672, 34 Idaho 30 


6. Greene v Rice, 186 P. 249, 88 
Idaho 604 

7. Mew levy unnecessary 
Attachment by other creditors 

need not be levied provided action 

is brought within thirty days after 

levy of the first attachment and dili- 

gently prosecuted to judgment— 

Linch v Perrine, 4 P (2d) 853, 51 

Idaho 152, 81 ALR 8665 

S Juttle v Mundell, 109 NE 227, 
69 Ind App 237 

&. New Orleans Canal, ete, Co v¥ 
Beard, 16 LaAnn 345, 79 AmD 
582 

10. Langert v. Brown, 18 P. 704, 8 
Wash T. 102 

il. Massachusetts Loan & Trust Co 
v. Brown, 28 A 761, 17 RI 568 

12. Coghill v Marks, 29 Cal 673— 
Speyer v Ihmels, 21 Cal 281, 81 
AmD 157 

18. Strawberry Growers’ Selling Co 
v. Lewellyn, 103 So 8328, 158 La 
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303, 38 ALR 150!3—H B Clafin 
Co v. Feibelman Co, 44 La Ann 
518—8 C.J p 877 note 53. 


Applying creditor 

A statute directing that “any 
creditor” of defendant may be admit- 
ted under attachment as an “apply- 
ing creditor,” includes any creditor 
whether his claim is lquidated or 
unliquidated, who states that the 
debt 18 owing and states the amount, 
Since an “applying creditor’ is in 
the nature of an intervener acting 
on the principle that the goods of 
defendant are in legal custody and 
are for the benefit of all creditors — 
Skratt v Carnera, 175 A. 366, 12 N. 
J Misc 826 


14. McCluny v. Jackson, 6 Gratt (47 
Va.) 96. 


18. Henley v. Bradshaw Mercantile 
Co, 124 So 426, 220 Ala. 193—6 
CJ p 876 note 44, 


Where a lender advances money, 
taking stock as security, he may in- 
tervene to protect his security if the 
stock 1s attached in an action against 
the borrower—Banker’s Mortg Ca 
v Sohland, 188 A. 861, 8 W W.Harr. 
(Del) 331. 
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mon-law lien for storage of the attached goods,16 
a mechanic’s lien claimant,!? a seller of goods who 
has exercised his nght of stoppage in transitu,1® 
and a landlord may intervene to assert against his 
insolvent debtor his right, as landlord, to unpaid 
rent 19 


A mortgagee desirous of protecting his interest or 
of having the proceeds of the attached property ap- 
plied first to the mortgage debt may intervene for 
that purpose,®9 provided, under some statutes, that 
the mortgagee has the right to present possession.?1 


Principal. Where there is evidence that property 
attached and sought to be subjected to payment of 
defendant’s debt to plaintiff was held by defendant 
as agent of another, such alleged owner being a nec- 
essary party to a final and complete determination 
of ownership, should be permitted to intervene.24 


Wife. Although under the statutes it 1s generally 
held that a wife claiming an interest in property at- 
tached in a suit against her husband may interplead,?8 
it has been held that a wife, whose property was at- 
tached by her husband’s creditors, on the ground that 
the conveyance from her husband was fraudulent, 
is not entitled to intervene, independently of stat- 
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ute, since her rights are not directly involved, and 
intervention is not necessary to protect them.24 


§ 342. —— Estoppel to Assert Claim 


While the claimant may be estopped by his conduct 
from asserting his claim, he will not ordinarily be es- 
topped by the fact that he receipts for or gives a bond 
for the attached property, nor will he be precluded from 
setting up his claim in the attached property by the fact 
that he has pursued a remedy by way of replevin. 


The owner of property levied on under an attach- 
ment against another may be estopped to assert his 
title in the attachment suit by reason of his own 
acts or declarations concerning the ownership,25 
but unless the elements of estoppel are present or the 
conduct of the owner amounts to fraud and deceit, he 
will not ordinarily be precluded from setting up his 
title*6 Accordingly a claimant is not estopped to 
appear and assert his title in the attachment suit 
because of the fact that he has asserted the same 
claim in another suit,27 or by reason of the service 
upon him of a summons requiring him to act as gar- 
nishee,“8 nor does any estoppel result from the 
fact that claimant fails to nterplead after having ob- 
taincd leave to do so,#9 or withdraws his claim from 
a sheriff's jury before a trial to test it is had.80 


16. J. I Case Plow Works v. Union 
Iron Works, 56 MoApp 1 


17. Hurley v Epps, 69 Ga 611—6 
CJ p 376 note 46 


18. Letts-Spencer Grocer Co v Mis- 
soull Pac R Co, 123 SW 10, 138 
Mo App %852—6 CJ. p 877 note 49 


19. Sullivan v. Cleveland, 62 Tex 
617-6 CJ p 876 note 47 


20. Ala—Brothers wv Russell & 
Duke, 71 So. 450, 195 Ala. 648 


S D—tInterstate Surety Co. v. Ban- 
gasser, 211 NW 699, 50 SD 618 
6 CJ p 876 note 48. 


Trade name 

An interplea in an attachment ac- 
tion was not invalidated by the fact 
that an individual  =tinterpleader 
claimed under a mortgage to @ mer- 
cantile company, the company being 
the interpleader’s trade name —Bou- 
dreau v. Brown, (MoaApp) 89 SW. 
(2d) 455. 
Trial of right to property 

A mortgagee who has, under the 
mortgage, the mght to take posses- 
gion on default can prosecute an ac- 
tion for the trial of the right of 
property against one who attaches 
the mortgaged chattels—State Ex- 
change Bank v Shive & Keys Mill & 
Grain Co, (TexCiv.App) 170 SW. 
1051 

In Messachusetts, under Genk. oc 
228 § 80, where mortgaged personal 
property is attached and on examina- 
tion it appears that the mortgage 1s 


valid, the court, after finding the 
amount due on it, may direct the at- 
taching creditor to pay it to the 
mortgagee, and 1f he does not pay or 
tender the amount within the time 
prescribed, the attachment 1s void 
No action 1s possible until the court 
has fixed the amount due and or- 
dered payment. If the creditor al- 
lows the attachment to be dissolved, 
the dissolution 1s an act of law The 
romedies of the mortgagee if he has 
suffered loss must be obtained in 
other proceedings —O’Neil v. Small, 
167 ND 649, 268 Mass 3805 


21. Barney Cavanaugh Hardware 
Co. v. Lewis, 31 So. 270, 272, 48 
Flea 4365. 

“A person holding a bare mortgage 
upon personal property in this state, 
with no right to present possession 
of such property, cannot maintain a 
claim proceeding for such property, 
under the statutes of this state, as 
against attaching creditors of the 
mortgagor thereof’—Barney Cava- 
naugh Hardware Co. v. Lewis, supra 


22. Farmers’ Bank & Trust Co v 
Murphy, 127 SE 627,189 NC 479 


23. Md—Haid v Haid, 175 A. 888— 
Brewer v. Bowersox, 48 A. 1060, 
92 Md 569 

Okl—Ramsey v. Federal Surety Co, 
249 P. 187, 121 Okl. 177, 


Wife's separate property 
Record title to property being in 
the wife and evidence that her mon- 
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ey bought the property create a pre- 
sumption that it is her separate 
property, allowing her to intervene 
when a creditor of her husband at- 
taches the real estate, even though 
the wife is not interested in the ac- 
tion against her husband —BEonfiglio 
v Bonfigho, 264 P 747, 208 Cal 409 


24 Partridge v. Marston, 148 A. 599, 
127 Me 880 


25. Drew v Kimball, 43 NH 283, 
80 AmD 163—6 CJ p 377 note 58 


26. Nisbet v. Federal Title & Trust 
Co, (Colo.) 229 BF 644, 144 CCA 
54, certiorari denied 86 SCt 653, 
241 US 669, 60 LEHd, 1229—6 CJ. 
Pp 877 note 58 [ce]—[2]. 


Sheriff's misdesorption 

Where, in a sult on @ promiss01y 
note, plaintiff secured an attachment 
on certain property, aad by interplea 
a bank claimed io be the morigagee 
of such property under a prior chat- 
tel mortgage, the sheriff's muisde- 
sciiption in the attachment writ was 
not binding on the bank go as to pie- 
clude its showing that the attached 
property and the mortgaged propertv 
were the same—Eruce v Kays, 1 8. 
W (2d) 214, 222 MoApp 77. 


27. Hall v. Richardson, 16 Md 396, 
77 Am.D. 308. 

98. Murphy v. Cochran, 80 Ky. 289. 

29. ae v. Franklin, 70 Mo. 
65 

30. Vulcan Iron Works vy Ecvwards, 
86 P. 22, 39 P. 408, 27 Or. 563. 
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Where the intervener claims under a mortgage, he 
is not estopped from asserting his rights in attach- 
ed property because he failed to file a renewal of the 
instrument’! or, where he claims the property on the 
ground that he was fraudulently induced to sell it, 
by his failure to record it in the first place,®2 nor 
1g an intervener mortgagee estopped from asserting 
his rights by permitting the mortgagor to sell the 
mortgaged property if the proceeds are properlv 
accounted for.83 


An owner of personalty in possession of a third 
person is not estopped from asserting ownership as 
against an attaching creditor by declarations of title 
by the person 1n possession which are unknown to the 
owner.8¢ 


Effect of recespitng for property, The owner of 
property does not, by rece:pting for it upon its be- 
ing attached as the property of another, preclude 
himself from afterward asserting his title to the 
property.35 


Effect of giving bond According to some author- 
ities, where property in the possession of a third 
person is attached as that of defendant in attach- 
ment, and the person im possession procures a re- 
turn of the property to him by giving a forthcoming 
bond for the redelivery of the property or of its 
appraised value, he becomes estopped, as between 
himself and the levying officer and plaintiff in at- 
tachment, from afterward asserting paramount title 
to such property in himself ,°6 and it has also been 
held that a third person signing as surety on de- 
fendant’s forthcoming bond caznot subsequently in- 
tervene in the proceedings, claiming the property 
himself 27 On the other hand, it has been held in 
a number of cascs that no estoppel arises from giv- 
ing a forthcoming bond,88 and the view has also 
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been advanced that the question of estoppel depends 
on whether or not, at the time of giving the bond, 
the claimant notifies the officer of his claim of owner- 
ship.89 


A purchaser of property has been held not pre- 
cluded from asserting his ownership by reason of 
signing the bond given by defendant in an attach- 
ment suit to release the property,49 nor does the 
execution of a bond to dissolve an attachment estop 
a surety who claims the property from asserting his 
title thereto as against a subsequent attachment by 
the obligee.‘1 


Effect of suing out writ of replevin. While it has 
been held that one who has already replevied the 
attached property may not mtervene,‘? it has also 
been held that the suing out of a writ of replevin by 
a mortgagee against an officer attaching the property 
on mesne process against the mortgagor, and the 
removal of the property out of the commonwealth, 
do not affect the statutory right of the moitgagee to 
demand and receive from the attaching creditor 
the amount for which the property 1s liable to 
him on the mortgage. 


Purchase at sale. Where, in a controversy as to 
the ownership and right of possession of attached 
property, the court, during the pendency of an action 
to recover it from the attaching officer ordered the 
sale of the property because it was of a perishable 
nature, and where at such sale plaintiff became a 
bidder and purchased the property, the bid and pur- 
chase does not estop plaintiff from further asserting 
title and right of possession to the property.‘ 


Claim of atiachwng plainhff As a levy on prop- 
erty under an attachment 1s an assertion on the part 
of plaintiff in attachment that such property belongs 
to defendant, it follows that plaintiff is estopped to 


31. Lawrence v Beattie, 176 N.W 
570, 209 Mich 128 


32. Wray v Wrightsman, 124 S.W. 
88.139 Mo App 685 


33. Bruce v Kays, 1 8 W.(2d) 214, 
222 MoApp 77 


3. Wright v Tanner, 99 NW. 4232, 
92 Minn 94 


35. Edmunds v Hill, 1838 Mass 445 
Effect of receipt generally see supra 
§ 298 


36. Allyn v Cole, 91 NW 605, 8 
Neb (Unoff) 235—6 CJ. p 840 note 
99, p 878 note 65 


37. Heilbrunn v. Hilsworth, 190 JIL 
App. 888 


3&. Ala—Brothers v. Russell & 
Duke, 71 So 450, 195 Ala. 643. 
Mo-—Bradley Hubbard Mfg. Coa. v. 

Bean, 20 Mo.App. 111 


Okl—Ward v. Feldman, 258 P. 52, 
123 Okl 175 
6 CJ p 879 note 66 


mm Kansas 

(1) Where plaintif? was fully ad- 
vised of the interpleader’s claim, and 
was not induced by him to change 
his position to hig injury, an estop- 
pel does not arise on the intervener 
giving a forthcoming bond —Smith v 
Eby, 178 P 405, 104 Kan i178— 
Woods-Hgon Live Stock Commission 
Co v Hicks, 142 P 276, 92 Kan 922 


(2) Where, however, the giving of 
the bond results in injury to plain- 
tiff 1f claimant 1s permitted to inter- 
vene, the giving of the bond estops 
claimant from intervening —Case v 
Steele, 8 P 242, 34 Kan. 90—Case v 
Shultz, 1 P. 269, 81 Kan 96—Wolf v 
Hahn, 28 Kan. 588—Haxtun vy. Sizer, 
23 Kan 810. 
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39. Robertson v. Andrus, 266 P 53, 
125 Kan 730—6 CJ. p 379 note 67. 

40. Redwitz v. Waggaman, 33 La. 
Ann 26—6 CJ. p 879 note 68 

41. Rogers v. Bishop, 9 Gray 
(Mass) 225 

42. York County Nat Bank of York, 
Pa, v. Deline & Hlms, (Del Super.) 
166 A, 670. 

mffect of replevy 
One who has already replevied the 

attached property may not intervene 

in attachment proceedings, since the 

rights of all the parties can be deter- 

mined in the replevin action—York 

County Nat Bank of York, Pa, v. 

Deline & Elma, (Del Super.) 166 A. 

670 

48. Moore v Quirk, 105 Mass 49, 
7 AmR 499 

44. Hagar v. Haas, 71 P. 822, 66 
Kan. 338. 
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assert title in himself upon an interplea or interven- 
tion.t& 


§ 343. Nature and Subject-Matter of Ciaim 


The nature of a claim to entitle a person to Intervene 
depends primarily on the statute under which interven- 
tion is sought. 

Whether the claum of a person seeking to intervene 
in an attachment proceeding 1s of such a nature as 
to entitle him to do so depends primarily on the stat- 
utes of the particular jurisdiction. Where the stat- 
ule permits any person claiming title or interest in 
the attached property to intervene, the right to 1n- 
tervene is not confined to a claim of entire ownership 
of the property 46 Such a statute includes any claim 
where the seizure and detention of property would 
entitle claimant to recover damages for the wrong 
and injury done to him by reason of such seizure and 
detention.47 


Under some statutes 1t has been held that, in order 
to authorize the proceeding by intervention in the 
attachment suit, the clarm of the mtervener must be 
a legal and not merely an equitable one.48 


If the statute confines the right to determine the 
title 1n the principal action by intervention or inter- 
pleader, or in a special statutory proceeding, to per- 
sonal property, a claimant of realty or an interest 
therein cannot have his rights considered in those 


modes ,49 but 1f the statute does not so confine the 
45. Boettger v. Roehling, 74 Mo. 
App 267—6 CJ. p 3878 note 68. 


46. Rice-Stix Dry Goods Co. v <Al-| OF 807 
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right such a proceeding 1s available to a claimant of 
realty.50 


§ 344. Time for Intervening 


intervention must be within the time, If any, fixed by 
statute. Where no time is so fixed it may be permitted 
during the progress of the proceedings, according to some 
authorities even until the final disposition of the property 
or its proceeds. 

If the property of a third person is attached, he is 
not, on learning of the attachment, charged with 
any duty of promptly reclaiming it, but he may 
stand on his legal rights and choose his own time to 
assert them,5! particularly where the adverse party 


has suffered no prejudice thereby.52 


Since attachment serves only the purpose of bring- 
ing the attached property into court for the purpose 
of subsequent disposition,58 while claim of inter- 
vention should properly be imposed before trial be- 
tween the attaching plaintiff and defendant,54 any 
interested person may present his claim before an 
order 1s entered adjudging the disposition of the 
property,55 or, under a permissive statute, before a 
sale of the property.56 In some mstances interven- 
tion has been allowed after the attaching plaintiff 
has received judgment and the proceeds of the sale 
have been ordered paid to him,57 and, under some 
statutes, before the disposition of the proceeds of the 
sale.58 Under some statutes intervention may be 
had at any time before the end of the term at which 


tion —Cahfornia Trojan Powder Co |ca v. McCarthy, 231 N.W. 482, 211 
v. Wadhams & Co, 166 P. 759, 85 


Iowa 40 
66. Brunswick-Balke Collender Co 


brecht, 113 NH 66, 273 Ill 447 
47. Haid v. Haid, (Md) 175 A 838 


48. Ill—Bostwick v Blake, 34 N.E 
38, 145 Ill 85—Jwillard v May, 22 
NE 477, 180 Ill 87—~Providence 
City Ins Co v. Commercial Bank, 
68 Ill 348 

N C—Simpson v. Harry, 18 NC 202. 

6 CJ p $79 note 78 


49. Gordon v McCurdy, 26 BIo 304 
-—Henry Petmng Grocer Cov. 
Eastwood, 79 MoaApp 270—6 CJ. 
p 379 note 71. 


50. Eennett v Wolverton, 24 Kan 
28i—8 CJ. p 879 note 72 


51. Lester v Ladrigan, 98 A 124, 
90 Conn 570, LLRA1916F 939 


@zemption from attachment 

The exemption from attachment of 
maternals furnished under a stat- 
ute providing that whenever a person 
furnishes materials for the construc- 
tion of any improvement, such mate- 
rials shall not be subject to attach- 
ment to enforce any debt due by the 
purchaser of the materials, 1s abso- 
lute, and plaintiff is not required to 
make @ timely claim thereof before 
sale to avail himself of the exemp- 


6%. Graves v Hall, 27 Tex 148. 


83. Hunt v. Starks, 75 SW (2d) 1787, 
256 Ky. 120 


54 Colo—Whalen v. McMahon, 326 
P 683, 16 Colo 3873—Latham v 
Gregory, 47 P 975,9 ColoApp 293 

Ky —Taylor v. Taylor, 8 Bush 118 

6 CJ p 879 note 75 


565. Ind—Sprow v Wicker, 1657 N 
HE 460, 87 Ind App 2583—H) I Du- 
pont Powder Co v Pennsylvanu & 
Indiana Coal Co, 121 NE. 680, 69 
Ind App 320 

Ky —Marcum v. Edwards, 205 S.W 
798, 181 Ky 683 

6 CJ p 379 notes 76, 77. 


After issues have been settled 

A claimant may present his peti- 
tion of intervention after the issues 
between plaintiff and defendant in 
attachment have been settled —~Tay- 
lor v. Taylor, 3 Bush (Ky) 118. 


Intervention after trial 

An intervener, after trial, appeal 
and reversal of the attachment pro- 
ceedings, may not come in to claim 
by supplemental petition the pro- 
ceeds of property taken prior to the 
action — People’s Say Bank of Ayvo- 
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v Starnes, 107 So. 743, 214 Ala. 
263 


57 Smith v. Jones, 11 S W (2d) 9387, 
226 Ky 785 


After order of sale 

An order of sale of attached prop- 
erty before judgment, the proceeds 
to be held subject to the ultimate de- 
cision of the cause, and a sale there- 
under, do not prevent a clammant 
from appearing and asserting his 
claim—Petty v Hayden, 88 NW. 
339, 115 Iowa 212—Hagar v. Haas, 71 
P 822, 66 Kan 338—Hall v. Richard- 
son, 16 Md 396, 77 AmD. 3038— 
O’Brien v. Norris, 16 Md. 122, 77 Am. 
D 284—6 CJ. p 380 note 81. 


After proceeds have been paid on 
pond 

The claimant may intervene after 
the proceeds of a sale of attached 
property have been paid to plaintiff 
in attachment upon his giving a bond 
of indemnity—dHall v Richardson, 
16 Md 396, 77 AmD. 303 


58. Murphy v Cochran, 80 Ky. 239. 


Stranger to lifigation 
A stranger to the lhtigation may 
intervene to assert his rights to the 
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judgment is rendcred against defendant.59 It has 
also been held that under some circumstances inter- 
vention may be had on appeal 60 


If the statute prescribes the time within which a 
third person must assert his claim in order to obtain 
and preserve his rights, a compliance within the 
statutory time 1s essential, and a failure to do so 1s 
fatal 61 A failure of a lienholder to furnish the at- 
taching officer an account of the amount due, after 
demand therefor, within the time fixed by statute, 
has been held to be fatal to his lien 82 Under a stat- 
ute providing that two days after issuing the writ 
the clerk shall post notice of it, and that any cred- 
itor of defendant, who, within sixty days thereafter 
shall commence and secure final judgment against 
defendant shall share pro rata with plaintiff, it has 
been held that creditors who commence their ac- 
tions within the time prescribed, had the clerk per- 
formed his statutory duty, are entitled to share in the 
proceeds of the judgment, as the failure of an of- 
ficer to do his duty will not deprive litigants of valu- 
able rights 68 


Morigagee. The filing of an interplea, by a per- 
son holding a mortgage on the property attached, 
after the mortgage debt has become due has been 
held to be proper.&4 


Release bond. Where an attachment has been dis- 
charged on a release bond, it has been held that a 
third party cannot intervene and recover judgment 
against the obligors in the bond given solely for the 
protection of another.%5 


§ 345. Notice of Claim or Demand of Prop- 
erty 


a. Necessity of notice 


b. Time for giving 

property involved at any time before] 65. Whberhart v 
aciual payment of the proceeds to 
the attaching plaintiff, even after the 
proceeds had been adjudged to the 
plaintiff and ordered paid-—Smith v 
Jones, 11 8.W (2d) 987, 226 Ky 785 
59. Springer v. Bigford, 48 NH 751, 

160 Ill 495, affirming 66 Ill App 

198—Juilhard v. May, 22 ND 477, 
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L 125 
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Inc, 1834 NH 227, 78 Ind App. 6658 
66. Cal—Taylor v. Seymour, 6 Cal 


Ky —Kinnimouth v Kimmel, 15 Ky 
Md—tTrieber v. Blocher, 10 Md 14 


6 CJ p 880 note 87 
Necessity of notice as a condition to 


c. Form and sufficiency 
d. Service or filing 
e. Effect of filing claim 


a. Necessity of Notice 


Where required by statute, claimant must give notice 
of his claim. 

Where it 1s required by statute that a claimant of 
property seized under attachment against another 
must, in order to protect his rights, give notice of 
his claim to, or make a demand for, the prooverty, 
claimant’s failure to assert his claim after knowledge 
of the seizure will bar his right of action for the 
trespass 66 Under other statutes, however, such a 
notice or demand 1s required only where the property 
is levied on while in the possession of defendant 
named in the writ of attachment, under such cir- 
cumstances as to raise a presumption that he is 
the owner thereof.67 


Where an attachment is wrongfully levied under 
the direction of plaintiff in attachment, the notice 
of claim required by statute to be given to the 
levying officer for his protection need not be given 
to plaintiff in order to render him liable to the claim- 
ant for damages in trespass or trover.68 


Under some statutes, where mortgaged personalty 
is attached 1t becomes incumbent on the mortgagee, if 
he intends to assert his lien as against the attach- 
ment, to make a demand or give notice of the exist- 
ence of his lien,69 and his failure in this respect will 
preclude a dissolution of the attachment and reten- 
110n of the mortgage lien or an action against the 
attaching officer ™® Under some statutes the notice 
of his lien should be given by the mortgagee,’! or 
his attorney,7® and directed to the attaching credi- 
tor, or to each of several attaching creditors, and 
served upon him or them or the attaching officer.78 


Mature of claim 

Under a statute requiring the in- 
tervener to state the nature of the 
right by which he claims, failure to 
state that his claim was by virtue 
of @ mortgage will prevent assertion 
of hs clam as a mortgagee—Gulf 
Coast Lumber Co. v Mules, 90 So. 
281, 206 Ala. 429. 


Hyre-Shoemaker, 


180 x fy Say ed racials Tee Tate | 7%, Oroee ¥ Jordan, 22 A250, $3 
wae Mo—Wolff v. Vette, 17 Mo App J. p 831 notes 4-8]. Me. 880—6 CJ. p 381 note 92. 
Tenn —Jones vy. Stewart, (ChApp)|6?- Northern Rock Island Plow Co/71l. Campbell v. Eastman, 49 NE 

61 SW 105. v Hackett-Gates-Hurty Co, 206 N 914, 170 Mass. 528—6 CJ. p 381 
6 CJ. p 379 note 78. W. 446, 165 Minn. 282—6 CJ. p 880 note 94. 

note 88 
ae aS v. Ford, 41 A 1051, 67 NH es. Bradley v Miller, 69 NW 426, Tr tas anes Kellogg, 7 Cush. 
z 100 Iowa 169 . 
@2. Fife v. Ford, supra. 69. Me—Potter v. McKenney, 2 A|73% Macomber vy. Baker, 8 Allen 


63. Quirk v. Diana Mines Co.,, 198 


844, 78 Me 80 
P. 672, 84 Idaho 30 


(Mass.) 241—Howe v Bartlett, 
Allen (Mass) 29—Wheeler v Ba- 


@&. Boudreau v. Brown, (Mo App) 
39 SW (2d) 455. 


Mass —Codman v. Freeman, 3 Cush 
306 
6 CJ p 381 note 91. 


551 


con, 4 Gray (Mass.) 550—6 C.J. p 
881 note 96. 
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Where there is no valid subsisting attachment, 
there 1s no necessity for a mortgagee to state what 1s 
due him on his mortgage and demand payment of the 
amount,’ and, 1f a dcmand 1s required only on an ac- 
tual seizure of the property, the mortgagee may 
maintain replevin after attachment by trustce process 
against the mortgagor, without a demand.75 


Wawer. The notice required by statute to be given 
by the mortgagee to a creditor attaching mortgaged 
personal property cannot be waived by the levying of- 
ficer without the consent of the attaching cred- 
itor,76 although when the attaching officer, for whose 
protection statutory provisions as to notice and claim 
are made, does not object to the sufficiency of the 
notice, but demands and obtains an indemnifying 
bond, questions as to the sufficiency of the notice are 
waived.77 It seems that the attorney of the attach- 
mg creditor may waive the notice, or extend the 
time within which it should be given or filed 78 
Where plaintiff in attachment joims issue on a claim 
to the property attached, which has been filed, he 
waives the right to have the claim dismissed as im- 
properly filed,79 and the execution of an indemnity 
bond to the levying officer after notice of a claim 
to attached property has been given, for the purpose 
of having him retain the property, and the accept- 
ance by the officer of such bond, amount to a waiver 
of defects in the notice 80 


b. Time for Giving 


The notice or demand must be given within the time 
prescribed by statute. 


The required notice or demand must be filed or 
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served within the tume prescribed by statute,82 or, if 
no time is prescribed by the statute, within a rea- 
sonable time after the attachment 82 What 1s a rea- 
sonable time depends largely on the circumstances 
of the particular case,83 and, where the attaching 
plaintiff or officer 1s fully aware that the attached 
property is already encumbered, the intervening 
mortgagee will be allowed more latitude in making 
demand and statement of his claim.84 


A notice has been held sufficient when given after 
judgment 1n the principal action,85 after judgment 
against another claimant for a return of the prop- 
erty replevied,86 before a sale of the attached prop- 
erty,87 or after such a sale,88 and before payment 
over of the proceeds 89 


Where an unusual time intervenes between the 
attachment and the notice the reason for the delay 
should appear in the notice.90 


c. Form and Sufficiency 


The notice or demand, if no form fs prescribed by 
statute, must give such information as to enable the 
officer or plaintiff to understand the nature of the claim 
and the property which it includes. 

Where no precise form 1s prescribed, a notice or 
demand by a claimant of attached property is suffi- 
cient 1£ it gives to the levying officer or the attach- 
ing creditor notice of the existence of the claim and 
such information as 1o its nature and, in a proper 
case, 1ts amount as will enable the officer or the cred- 
1ior to act understandingly with reference to it ,92 
and mere informalities, inaccuracies, or defects which 
have no tendency to mislead or prejudice the parties 


74 Jordan v. Farnsworth, 15 Gray 
(Mass ) 617—6 CJ. p 386 note 71 

75. Putnam v. Cushing, 10 Gray 
(Mass ) 334 

7G Campbell v. Eastman, 49 NE 
914, 170 Mass. 5238 

7¥. Brinkley-Douglas Fruit Co. v 
Silman, 166 P 371, 38 Cal App. 643 

7g. Green v. Kelley, 24 A. 1338, 64 
Vt. 309 


79. Canty v. Wood, (Miss) 38 So 
316. 

$0. Abner v Twichell, 116 NW 965, 
17 ND 229—6 CJ. p 385 note 46 

81. Brownell, etc., Car Co vy. Bar- 
nard, 22 SV. 508, 116 Mo 667— 
Tennent-Stribblung Shoe Co v¥ 
Rudy, 58 Mo App. 196—8 CJ. p 881 
note 97 


On application 

A creditor applying to the court to 
come in under the attachment has 
been held not to be bound to file his 
claum when he applies.—Hanness v. 
Smith, 21 NJ Law 495. 


83. Legate v Potter, 1 Metc.(Mazs ) 
$25—Housatonic Bank v. Martin, 1 


Metc (Mass) 291—Johnson v. Sum- 
ner, 1 Metc (Mass) 172—8 CJ p 
881 note 98. 


Demand not timely 

Where an automobile was attached 
on Dec 4, 1924, and where a chattel 
mortgagee knew of service thereon, 
Eut made no demand until March 10, 
1925, and no reason was shown for 
delay, and purchaser at execution 
sale had no knowledge of the mort- 
gage until after December 37, de- 
mand by the mortgagee, under Gen 
L c@ 228 §§ 74, 75, was not within a 
reasonable time.—Demers v. Win- 
slow, 149 NE 110, 253 Mags. 472. 


83 Tapley v. Butterfleld, 1 Mete 
(Mass) 615, 85 Am.D. 37i—6 CJ 
p 381 note 99 


84. Congress Investment Co. _y. 
Reid, 91 N.E 896, 205 Mass 6576 


85. Ark—De Loach Mill Mfg Co 
v Little Rock Mill, etc, Co, 47 S. 
W 118, 65 Ark 467, 67 AmSR 
942. 

Ga—Rogers v Bates, 19 Ga. 5465. 

6 CJ. p 381 note 1. 
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86. Housatonic Bank v. Martin, 1 
Metc (Mass) 294. 


87. Simmons v. Bennett, 20 Ga 48 


88. Me—Holmes v. Balcom, 24 A 
821, 84 Me 226 

Mass —Legate v. Potter, 1 Metc 8265. 

6 CJ p 382 note 4. 


8&. Ark—De Loach Mill Mfg. Co v. 
Little Rock Mill, etc, Co., 47 SW 
118, 65 Ark 467, 67 AmSR. 942 

Ky —Morris v. Wilson, 7 Ky L 440 


90. Brackett v. Bullard, 12 Metc 
(Mass) 808. 


91. Luciano v. Caldarone, 151 NE 
70, 255 Mass 270—6 CJ. p 882 
votes 8, 9. 

Affidavit of claim as condition prece- 
dent see infra § 352. 


Wotice held sufficient 

(1) Under a statute requiring a 
claimant to property levied on who 
bases his claim on & mortgage or 
lien to state the nature of the mght 
which he claims in his affidavit, it 1s 
sufficient 1f claamant simply states 
that he claims under a mortgage or 
under a len, a further specification 


7 C.d.8. 


will not vitiate the notice or demand,9? if the true 
interest 18 determinable by the pleadings and proof 
in the action.% 

The property claimed, or upon which a mortgage 
lien is asserted, should be particularly described ,54 
but a notice stating ownership of all the property 
levied on, except a portion owned by another person 
named, has been held not to be invalidated by the ex- 
ception 95 

A mortgage under which the claim and demand is 
made must be designated with sufficient particularity 
to enable the attaching creditor to possess definite 
and valuable information concerning the claim,®6 
and a reference to the town records, without giving 
the date of, or the names of the parties to, the 
mortgage, is msufficient.97 A statement that the 
mortgage was given to secure a note is insufficient 98 
The specification of a demand under one mortgage 
will not avail in a claim under other mortgages,°9 
but will be limited to the mortgage in the demand 
or notice deseribed.t 


Ordinarily, where goods claimed are intermingled 
with goods of the attachment debtor, if claimant fails 
to assert his ownership and to designate the particular 
goods claimed by him, the whole 1s liable to seizure 


of the claim being unnecessary, since 
the rules of special pleading bave no 
application to such proceeding —Mc- 
Donald v. Stephens, 85 So. 746, 204 
Ala 859 

(2) If the intervener contends that 
his claim is based on a mortgage 
from defendant in attachment, it 1s 
not a fatal defect if the attaching 
creditor neglects to mention that the 
mortgage was first executed to a 
third party, who transferred it to 
him —McDonald v Stephens, supra. 


Motice held insufficient 
Under a statute requiring a just 


2765 


note 82 


97. 
145 Mass 671. 


and true account of the debt or de- it v. Herrick, 100 Mass. 
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9%. N Y—Leinkauf Banking Co. v | 7. 
Grell, 70 NYS 1083, 62 App.Div 


Tex—Hamburg v Wood, 18 SW 
628, 66 Tex 168 


04 Monarty v Lovejoy, 
(Mass) 821—6 CJ. p 382 note 14 


85. Susskind v. Hall, 44 P 828, & 
Cal Unrep Cas 304 


96. Campbell v Eastman, 
914, 170 Mass 623—6 CJ. p 884 


Wilson v Crooker, 14 NB. 798, 
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and sale.2 It has been held, however, that a demand 
of mortgaged goods need not specify what part of the 
attached property is included in the mortgage,® and 
1s not defective because describing all the attached 
property as included in the mortgage. 


Demand. The notice should conclude with a de- 
mand, or its equivalent, for the amount claimed 5 


Statement of indebtedness. Where claimant as- 
serts merely a clam against, or a lien upon, the 
property and not the absolute ownership thereof, un- 
der some statutes the notice must, with reasonable 
certainty, describe or designate the indebtedness 
secured,® and state the amount thereof,’ and a fail- 
ure to comply with the requirements of the statute 
with respect to such statement or account will have 
the effect of depriving the clasmant of any claim 
or lien against the property so far as the rights 
of the attaching creditor are concerned? A mere 
statement of what the mortgage was given for is not 
a statement of the amount due. 


A statement of a balance due upon a single demand 
will suffice; but in case of several distinct demands 
the amount due upon each separate demand should 
appear.10 


Luciano v Caldarone, 151 NE. 
70, 255 Mass 270—6 CJ p 388 note 
22 


Description of note without a 
statement of the amount due thereon 
will be insufficient—Sprague_ v. 
Branch, 3 Cush (Mass) 675 


Future advances 

Where the mortgage is for future 
advances, the account need not con- 
tain a detailed statement of every 
item of a series of charges which 
are covered thereby, if the particular 
items are not requested—dHullg v. 
Farrington, 6 Allen (Mass) 80. 


Wotice held sufficient 


23 Pick 


49 ND 


mand, notice that claimant held a 
mortgage on property for three hun- 
dred dollars under which he had tak- 
en porsession and incurred expense, 
with demand for payment, was insuf- 
ficient —Fender v Blackmer, 188 N 
E 8138, 244 Mass 447 


Notice to the sheriff of a third 
party claim to the attached property 
is sufficient if it enables the sheriff 
to obtain a sufficient indemnifying 
bond from the attachment creditor 
—Capital Loan Co v. Keeling, 
(lowa) 219 NW 194 


62. Ala—McDonald v. Stephens, 85 
So 746, 204 Ala 3659 

Mass ~—Magnifico v Nicholson, 163 
NB 156, 264 Mass 619, 638 ALR 
572—Bicknell v. Cleverly, 125 
Mass 164 

6 CJ. p 382 note 10. 


99. Witham v Butterfield, 6 Cush 
(Mass) 217 


1. Simonds _v. 
(Mass) 144 


& Kelly-Goodfellow Shoe Co v. Sal- 
ly, 89 SW 889, 114 MoApp 3222— 
6 CJ p 882 note 16 

Intermingled goods as subject to at- 
tachment see supra j 74. 


3 Folsom v Clemence, 111 Mass 
278—Averlll v. Imsh, i Gray 
(Mass) 254 

4 Averill v Irish, supra—6 CJ p 
883 note 18 

& Brewster v. 
(Mass ) 87. 


6 Ashcroft v. Simmons, 24 NE 
898, 151 Mass 497—€6 CJ. p 388 


note 21. 
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Parker, 8 Metc 


Bailey, 10 Gray 


Where a chaitel mortgage was g1v- 
en for value and in good faith, a let- 
ter delivered to the attaching officer 
which contained a statement of the 
principal sum, date of mortgage, rate 
of interest, and recital that 1t was 
unpaid was sufficient notice of the 
amount due thereon, such statement 
being sufficient to enable a compu- 
tation of the true amount due —Lu- 
ciano v. Caldarone, 151 NE. 70, 265 
Mass 270. 


S Magnifico v. Nicholson, 168 N.E 
156, 264 Mass 619, 68 ALR 672— 
Fender v Blackmer, 188 NE 813, 
244 Mass. 447—6 CJ. p 884 note 
36. 


8 Sprague v. Branch, 8 Cush 
(Mass) 576. 
10. Housatonic Bank v. Martin, 1 


Metc (Mass ) 294—Johnson Vv. 
Sumner, 1 Metc (Mass) 173. 
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An innocent understatement of the amount due 
will not invalidate the demand?! unless the amount 
actually due exceeds the value of the property ;1% 
neither will slight, innocent, and immaterial mis- 
statements.18 A statement of a greater sum than 1s 
due, 1f made in good faith, likewise will not defeat 
the claimant, 1f the value of the property attached 1s 
less than the sum actually due,14 or the error was the 
result of accident or mistake,15 unless the attaching 
creditor has been prejudiced thereby.16 On the oth- 
er hand, under such a statute, the test 1s not the 
value cf the property, but the opportunity of the 
attaching creditor to reach a fair determination 
whether to pay off the encumbrance and hold the 
goods or to abandon his attachment and return them. 
He 1s not furnished such an opportunity where an 
account that 1s intentionally false and untrue 1s ren- 
cered. Accordingly, where a claimant knowingly 
furnishes an excessive demand, he thereby defeats 
his rights under the statute 17 


Where a balance of the original indebtedness re- 
mains unpaid the account may state the sum actually 
due.18 


Writing unnecessary. Unless required by stat- 
ute, 1t 1s not essential that the notice of claim should 
be in writing 19 


d. Service or Filing 


Service of notice or claim must be In accordance with 
the statutory requirements. 


Service on the attorney of the attaching creditor 
has been held sufficient under a statute requiring 
service on such creditor or the attaching officer 2° 
Under a statute providing that any employee desiring 
to enforce his claim for wages at any time after 
seizure of the property under execution or writ of 


insufficient 
Where several demands are secur- 
not sufficient—Johnson vy. Sumnet!, 
1 Mete (Mass) 172 


Where one mortgage secures &/ 47 
gross sum to two persons, the ac- 
count may set forth the gross sum 
due to each—Housatonic Bank v 
Martin, 1 Metc (Mass.) 294 


(Mass) 172 
11. In Johnson v Sumner, 1 Metc 
(Mass) 172—6 C.J p 388 note 26/19. Huels v. 


810 
12. Clark v. Dearborn, 103 Mass 
335 20. Carter v. 


13. Ashcroft v. Simmons, 24 NB 
$89, 151 Mass 497—Wilson vy / i. 
Crooker, 14 NH 798, 145 Mass 112 Iowa 154. 
571—Bicknell v Cleverly, 125 ag 
Mass 164—6 CJ p 888 note 28 Z 


14 Bigelow v Capen, 13 NB 896, 
145 Mass 270—Clark v. Dearborn, 
108 Mass 835—Rowley v. Rice, 10 
Metn(Mass.) 7. 


18 Johnson v. 


163 Md 40 
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15. Putman vy. Osgood, 61 NH. 192 
—6 CJ p 888 note 80 

ed a statement of the aggregate 18/46. Cousins v. O'Brien, 74 NH 289, 
188 Mass i146—6 CJ. p 383 note 
31, p 386 note 68 

Magnifico v Nicholson, 168 NB 
158, 264 Masa 519, 68 ALR. 572—| to the land mortgaged are oftentimes 
6CJ p 888 note 25. 


Sumner, 
Boettger, 40 Mo App 


Green Mountain Gold 
Min Co, 23 P 317, 88 Cal 223. 


Stuart v Twining, 83 N.W. 891, 


Colo—Trinidad Nat 
Jamieson House Furnishing Co, 
155 P 441, 60 Colo. 856 

Md —Guilpin v. Somerville, 161 A, 272, 


6@CJ p 384 nate 40, 
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attachment, and before sale thereof is ordered, shall 
present to the officer levying on such property, or to 
the court having custody of such property, or from 
which such process issued, a statement under oath, 
etc, 1t has been held that, where a writ of attachment 
was issued against the crops of a tenant, a statement 
of clam by an employee for wages, filed with the 
clerk of the court from which the attachment issued, 
was a sufficient compliance with the law.*+ 


6. Effect of Filing Olaim 


A person who files a claim to attached property be- 
comes a party to the proceedings, but he obtaing no lien 
therepy,. 


One who comes in under attachment proceedings 
and files a clazm against the property and to share 
in its proceeds becomes a party to the proceedings ,22 
but he does not thereby acquire any lien upon the 
property,** and he 1s estopped to assert a lien on the 
property prior to that of the first attaching cred- 
itor “4 


§ 346. Account 


Where the statute so requires, on proper demand 
claimant must file an account of his claim within a pre- 
scribed time or lose his right to the attached property. 


Under a statute providing that a mortgagee, when 
the equity of redemption has been attached, shall 
render an account of the amount due him withm 
a prescribed time, and that, if such account is not 
rendered within that ume, his rights against the 
attached property are discharged, it has been held 
that the attaching creditor will be held to a strict 
compliance with all substantial requirements of the 
statute.25 Accordingly, a demand for an account 
“forthwith,”26 or one which fails to demand an ac- 


23. Winrod v Wolters, 74 P 1087, 
141 Cal 399—8 CJ p 884 note 41 


24. Mouse v. Wallace, 60 P 3266, 10 
Colo App 983—6 CJ p 885 note 42 


25. Farr v Dudley, 21 NH. 872, 880. 
“The rights which a mortgagee has 


his only reliable secumty for the 
payment of his debt, the personal 
security may be entirely worthless 
Our statutes require much formality 
in the execution and recording of 
mortgages of real estate, and if the 
rights of an individual thus acquired 
are to be taken away by the simple 
act of an attaching creditor’s giving 
notice for an account of the claim, 
and a failure to comply with the re- 
quirements of that notice, we think 
the attaching creditor should also be 
held to comply strictly with all sub- 
stantial requisitions of the statute” 
—Farr v. Dudley, supra 


26. Green v. Kelley, 34 A. 188, 64 
Vt. 809. 


i Metc 


Bank v 


954 


7 O.I.8. 


count for the amount due at the time of the de- 
mand,27 has been held not to be in compliance with 
the statute, and not to require that an account be 
rendered within the prescribed trme under the stat- 
utory penalty. A demand by a creditor must dis- 
close his authority to make it by setting forth the 
fact of a levy under the attachment,2® and a nght 
to redeem from the mortgage;29 but, where no 
more 1s required than a demand of an account of the 
mortgage debt, a demand by the officer in his own 
name and official capacity is sufficient without des.g- 
nating the creditor, the claim sued, the nature of the 
suit, or the court to which the writ is returnable 20 
Under such a statute the attorney of the attaching 
creditor has authority to waive the demand for an 
account, or to extend the time within which it may 
be filed.81 


Where the attached property is discharged from 
the mortgage because no account is rendered, the 
officer need not again make a demand under a sub- 
sequent attachment.32 


If, after proper demand, the account is not filed 
in accordance with the statute, the mortgagee loses 
his rights against the property,®3 and, if personalty 
has been attached, it 1s discharged from the mort- 
gage.84 

Under a statute providing that the officer levy- 
ing the attachment may give claimant written notice 
of his attachment and, if claimant does not with- 
in ten days thereafter deliver to the officer a true 
account of the amount of his claim, he thereby waives 
the mght to hold the property thereon, a claimant 
cannot excuse his failure to give notice of the true 
amount of his claim on the ground that the officer 
had already sold the property.85 Also, under such 
a statute, the account must be delivered to the of- 
ficer, a delivery to the creditor’s attorney mstead 
of the officer being insufficient.6 

Where distinct demands are separately secured, 


a7. Farr v. Dudley, 21 NH 872 
ag. Ricker v. Blanchard, 45 NH 39| 89. 
—6 CJ p 8865 note 60 
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36. Hull v. Wiles, supra. 
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separate accounts should be rendered stating the 
amount due on each and not the aggregate due on 
both.37 


Suficiency. Claimant in making his account un- 
der such statutes 1s not held as strictly to the re- 
quirements of the statute as is the creditor in mak- 
ing his demand. Accordingly, 1f the mortgaged 
premises are described correctly, it is immaterial 
that the description in the mortgage 1s not follow- 
ed,38 and the account 1s sufficient 1f it contains data 
from which such amount can be ascertained by com- 
putation.29 Innocent inaccuracies or errors in the 
account rendered by a mortgagee of attached prop- 
erty to the attaching officer or creditor, resulting 
from accident or mistake, and which do not mis- 
lead or injuriously affect the attaching creditor, will 
not invalidate the demand of payment of his debt 
or defeat the mortgagee’s right to enforce his lien,‘ 
although, if but part of the amount due is stated, 
a tender of that amount will discharge the mort- 
gage41 If, however, clammant is required to file 
an account of his claim under oath, a mere unsworn 
letter stating the amount of the mortgage and claim, 
without showing the amount due, 1s insufiicient.43 


A reference to other persons for information con- 
cerning a part of the claim, the amount of which is 
not stated in the account, 1s insufficient as to that 
part.43 


§ 347. Indemnity Bond 


When a claimant to attached property asserts a valid 
claim thereto, under some statutes the attaching officer 
may require the plaintiff to give an Indemnity bond. 

In accordance with the general rules governing 
the giving of mdemnity bonds to sherzffs and con- 
stables, as discussed in the title Sheriffs and Con- 
stables § 128 et seq, [57 C.J. p 918 note 87 et seq], 
where the statute so requires, plaintiff must give 
an indemnity bond to the levying officer,** or claim- 


35. Hill v. Wiles, 92 A. 996, 118 Me. | Zdiability on bond 


(1) Where plaintiff attached mort- 
gaged property, and, on mortgagee’s 
appearance and claim to the prop~ 


290. Ricker v Blanchard, supra—6/|27. Barton v Chellis, 465 NH 135— erty, gave the sheriff an mdemnify- 


C.J p 885 note 51 

30. Kimball v. Morrison, 40 NH 
117. 

SL. Green v Kelly, 24 A. 138, 64 Vt NH 160 
808—Willard v. Goodrich, 31 Vt | 49 


597 
32. Kimball vy. Morrison, 40 NH 192—Duncklee vy. Gay, 89 N.A 282 
117. —€ CJ p 386 note 66. 


83. Kimball v. Morrison, supra. 


@&% Bryant v. Morrison, 44 NH. 288 
—Kimball v Morrison, 40 NH 117 
-—~-Gilmore v Gale, 88 NH. 410—6 
C.J. p 886 note 70. 


6 CJ p 385 note 68 
38. Bryant v Morrison, 44 NH. 288 
39. Sullivan Sav Inst. v. Kelley, 69 


Gibbs v Parsons, 6 A 98, 64 N. 
BH 66—Putnam v Osgood, 51 NH 


41. Duncklee v. Gay, supra. 

42, Gilmore v. Gale, 38 N.H 410. 

43. Duncklee v. Gay, 389 NH 2932. 

44% Ravely v Isensee, 221 N.W. 88,] attachment indemnity bond.—§ Cd. 
57 ND. 286—6 CJ. p 3886 note 72.°p 886 note 73 [a]. 


ing bond, whereupon a receiver was 
appointed and took charge of the 
property, the levy of attachment was 
not a conversion of the mortgaged 
property which would subject plain- 
tiff to Lability to the mortgagee on 
the indemnity bond, and the mortga- 
gee must look to the mortgaged 
property for satisfaction of his 
claim—Palo Sav. Bank v. Cameron, 
168 NW. 769, 184 Iowa 188. 


(2) Other examples of liability on 


555 
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ant,45 for the purpose of imposing on the officer 
the duty and giving him the right to retain posses- 
sion of the property, notwithstanding the adverse 
claim. 


Under such statutes, a third party intervening to 
assert his claim may insist that the attaching plain- 
tiff post a bond on presenting to the attaching officer 
a verified claim showing that such third party claim- 
ed the property attached, and setting out his right 
to possession,*® if the intervener’s claim is lawfully 
grounded and sufficient in form.*? 


While additional time may be allowed for the fil- 
ing of the bond,‘8 the failure of the attaching plain- 
tiff to give a bond under such circumstances works 
a forfeiture of his attachment lien,#9 and author- 
izes the sheriff or attaching officer to release the 
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attached property to the third party,59 it being con- 
sidered that his failure to give bond concedes the 
tight of the intervener to the attached property.51 


The fact that an indemnifying bond was executed 
to the sheriff before the levy of an attachment does 
not preclude claimants of the property from as- 
serting their claims as provided by statute.52 


§ 348. Operation and Effect of Determination 


A finding of a sheriff's jury In favor of clalmant Is 
only prima facie evidence of ownership. 


Where a sheriff's jury has been impaneled to try 
the validity of the claim, and found for claimant, as 
is customary in order that the sheriff may be pro- 
tected by plaintiff's bond, the jury’s determination 
ig prima facie evidence of claimant’s ownership, but 
is not decisive on the question of title.53 


2. Actions oR PRoceepmas ro EstaniisH Trtum OR Recover Possmssiow 


§ 349. Form of Remedy 


Under the practice In some Juriadictions a claimant 
may proceed by rule, by motion to discharge, or [In sum- 
mary proceedings. 

In addition to the right of a third person claiming 
attached property to imtervene in the attachment 
proceedings, as already considered in §§ 339-348, 
in some jurisdictions such a claimant may proceed 


diced thereby,54 or he may have his rights determin- 
ed on a motion to discharge the attachment,55 or mn 
summary proceedings provided for by statute.56 
Under some statutes, where an officer takes posses- 
sion of property, under a writ of attachment, to 
possession of which the attachment debtor is not 
entitled, there results an illegal ouster of rightful 
possession which can be regained in a trial of the 


by rule, 1f the mghts of the parties will not be preju- 


Laability on indemnity bonds to sher- 
iffs generally see Sheriffs and Con- 
stables §§ 137-148 [57 CJ. p 926 
note 27-p 9382 note 95] 

48. McDermott v. Hayes, (DC 
Mass) i194 IK. 903, reversed on 
other grounds 197 F 129, 116 CC 
A 558—6 CJ. pn 886 note 73 


Weasure of damages in an action 
on an imdemnity bond, indemnifying 
a chattel mortgagee and constable 
against loss from the levying of the 
writ of attachment on mortgaged 
property, 1s the value of the property 
converted —Allerton v. King, 274 P. 
90, 96 CalApp 230 


46. Arena v Bank of Italy, 228 P. 
441, 194 Cal 195 


Bight to possession 

Where a@ claim of a third party to 
attached goods omitted expressly to 
assert any right of possession, as re- 
quired by Code Civ Proc § 689, it 
furnished no basis entitling the at- 
taching officer to demand an indemni- 
fying bond from plaintiff or justify- 
ing him in releasing the attached 
property when such bond was not 
given. Accordingly, a statement that 
the intervener us entitled to attached 
property because defendant in at- 
tachment gave him an assignment of 
such property does not set forth a 
right to posseasion entitling the at- 
taching officer to insist on a bond.— 
Arena v Bank of Italy, 228 P, 441, 
194 Cal 196. 


47. WecGaffey Canning Co v. Bank 
of America, 294 P. 45, 109 Cal App. 
415 


Amendment of claim 

Where a claim of a third party to 
attached property, under Code Civ 
Proc. § 689, was so defective as to 
furnish no basis for the sheriffs de- 
mand for an indemnifying bond, and 
so ineffectual as to give him no right 
to release the property for failure 
to give such bond, an attempted 
amendment could not give validity 
to the sheriff's void act in making 
the demand —Arena v Bank of Italy, 
228 P 441, 194 Cal. 195. 


invalid claim 

A statutory provision authorizing 
the sheriff to release property claim- 
ed by a third person, unless an in- 
demnifying bond 1s given, does not 
protect the third person asserting 
an invalid claim.—McGaffey Canning 
Co v. Bank of America, 294 P. 45, 
109 CalApp 416. 


48. Chesterfield Grocery Co v. Birch 
& Donner, (SC) 101 SH 645 


49. McGaffey Canning Co. v. Bank 
of America, 294 P. 45, 109 Cal App. 
415. 


560. Kirk White & Co. v. Bieg-Hof- 
fine Co. (CalApp.) 44 P.(2d) 439 


SL Hix parte Sales, 117 S. HL 850, 
126 SC. 1565. 


Sa. Gevedon v. Branham, 47 8.W. 
556 


right to the property.57 


589, 30 Ky L. 791—6 CJ. p 874 note 
36. 


53. Anderson v. Fidelity & Deposit 
Co. of Maryland, 177 NYS. 3273, 
188 App Div. 626. 


54 Remington Paper Co. v. Louisia- 
na Printing, ete, Co, (C.CLa) 56 
EF 287. 


55. US—wvU. 8. v. Neely, (C.C.N.Y.) 
146 F 764. 

Kan—Wichita Wholesale Grocery 
Co. v. Records, 19 P 846, 40 Kan 
119—Symns Grocer Co. v. Lee, 58 
P. 237, 9 KanApp. 574 

6 C.J. p 886 note 76. 


5a Platt, etc, v. McQuown, 20 Pa. 
Co. 401—6 CJ. p 886 note 77. 


process 
(1) Summary process to determine 
ownership of attached property is 
allowable only in cases expressly au- 
thorized by law—Adams v. Ross 
Amusement Co., 161 So 601, 183 La. 
262, affirming (App) 158 So. 38. 


(2) The attaching plaintiff's right 
to reconvene after intervention can- 
not be defeated because the inter- 
vener proceeded illegally in a sum- 
mary manner, instead of regularly 
by petition and citation—Adams v. 
Ross Amusement Co., supra. 


Civ.App.) 257 SW, 938. 


(Tex. 
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The character of the property at the time the at- 
tachment plaintiff is required to appear in court 
to contest claimant’s rights may under the statute 
determine the procedure by which that right should 
be determined 58 


Although, where a claimant to attached property 
has an adequate remedy at law, he, ordinarily, can- 
not resort to equity to obtain and preserve his 
rights,59 it has also been held that a claimant may 
establish his prior lien on the property attached 
in an equitable proceeding, and, in the absence of 
a statute providing for intervention in the attach- 
ment proceedings by third persons claiming the prop- 
erty, it has been held that the question of owner- 
ship can be determined only in equity where all the 
facts can be ascertained and all the parties be brought 
in and their rights adequately protected.60 


§ 350. —— Election 


One claiming property seized under an attachment 
against another has an election as to the remedy by 
which he may assert his rights. 

A person claiming property seized under an at- 
tachment against another has usually the option of 
instituting an independent action to protect or en- 
force his rights or of interpleading or intervening 
in the attachment suit for that purpose, as already 
discussed in § 339, and where resort to an independent 
action is had, claimant may usually maintain case, 
trespass, replevin, or trover.§1 


As the different remedies available to claimants 
are but different modes of determimmg the owner- 
ship of the property, it follows that 1f clarmant elects 


58 Brokaw v. Collett, (Tex Com 
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to pursue one remedy he may be estopped to resort 
to another.62 A mere failure on the part of claim- 
ant to avail himself of one statutory remedy does 
not, however, preclude him from resorting to another 
action,®% nor does the fact that claimant 1s prosecut- 
ing another suit in the same court for the same cause 
prevent his appearing and asserting title to the prop- 
erty in the attachment sut.64 It has also been held 
that the appearance and participation of a pur- 
chaser of property in an unsuccessful motion to dis- 
charge an attachment issued agamst his vendor on 
the ground that the conveyance was fraudulent does 
not preclude him from bringing subsequently an 
action to recover the property.®5 


Waiver of objection. An objection that a claim by 
a third person to property in the hands of the officer 
should be made, under the statute, by a petition in the 
attachment action, and not by a separate action in 
replevin, is waived where it 1s not raised before the 
trial of the replevin action.66 


§ 351. Nature of Intervention Proceedings 


An intervener’s action to assert his Interest in at- 
tached property ts In effect In the nature of an action In 
replevin. 


Although consequential and dependent on the levy 
of valid process on the property of clammant,§7 an 
intervention, or statutory trial to the right of prop- 
erty, 18 ordinarily a special proceeding created by 
statute, ancillary to a pending action and in aid 
of the remedy afforded by an attachment,® although 
it is, in many respects, an independent suit, perform- 
ing, where the property is personalty, the same office 
in effect as replevin.69 


been attached as that of another may 66. Splain v B F Goodrich Rubber 


App) 1 SW (2d) 1090, reversing 
Collett v Brokaw, (CivApp) 296 
Sw. 388 


89. Johnson v Gillenwater, 87 SW 
439, 75 Ark i114 
66. Byall v Rigdon, 100 A 8365, 6 
Boyce (Del) 644. 
aistoppel 
Whether interveners seeking, by 
rule to show cause, to raise issue as 
to ownership of stock attached, were 
estopped from denying defendant's 
ownership against attachment credi- 
tor by their action in causing the 
stock to be transferred on their 
books was a question for determina- 
lion of a court of equity—Byall v. 
Rigdon, 100 A 885, 6 Boyce (Del) 
544 
6l. Ariz.—Montgomery v Kirksey, 
2338 P. 688, 27 Ariz 356. 
Colo—Wilde v Rawles, 22 P. 897, 138 
Colo 6588 
6CJ p 887 note 78. 


Replevin 


bring replevin therefor—Gowan Vv. 
McAdoo, 178 NW. 440, 148 Minn. 227 
—Eaves v Sales, 117 8.E. 850, 126 
SC 1656. 

(2) Aceordingly, one whose prop- 
erty 18 attached as that of another 
may intervene, or bring replevin or 
conversion against the officer, and 
the judgment will be binding on at~ 
tachment plaintiff, who gave bond 
and directed the acts of the officer. 
—Nisbet v. Federal Title & Trust 
Co, (Colo) 229 F. 644, 144 CCA. 
54, certiorar: denied 86 8.Ct. 558, 241 
US 669, 60 L.Hd 1229 
62. Richardson v. Watson, 23 Mo. 

84—6 CJ p 887 note 80. 


63. Montgomery v Kirksey, 238 P 
588, 27 Ariz 356—6 C.J. p 887 note 
81. 

64. Hall v Richardson, 16 Md 396, 
77 AmD 808, following Treber v 
Blocker, lu Md 14—6 CJ. p 887 
note 84 


65. Thomas vy. Baker, 21 P. 253, 41 


(1) A person whose property has! Kan 3850. 


597 


Co, 58 App DC 800, 290 F 275 
67. Jackson v. Bain, 74 Ala 328 


68. Misrach v. Liederman, (Cal) 58 
P (2d) 746 


69. Mo—State ex rel and to Use of 
Smith v Boudreau, (App) 82 8. 
W (2d) 129—State ex rel Steven- 
son v American Surety Co, (App ) 
74 S.W.(2d) 1094—Green v Powell, 
(App) 46 S.W (2d) 915—Citzens’ 
Trust Co. v. Hiders, 259 SW 136, 
212 MoApp 689—State v. Barker, 
26 Mo App. 487—Spooner v Ross, 
24 MoApp 599. 

Okl—Farmers State Bank of New- 
kirk v Hess, 280 P. 305, 188 OkL 
190, 66 ALR 894, 

6 CJ p 887 note 87 


“Interples in attachment’? 

Where one who is not a party to 
an action files what he denomuinates 
an “interplea in attachment,” which, 
without directly attacking the exist- 
ence of any of the alleged grounds 
for attachment or any proceeding 
bad therein prior to levy, merely de- 


§ 351 


The interplea is an assertion by claimant of a title 
to the property attached superior to that of defend- 
ant in the attachment, and plaintiff in the attach- 
ment is thereby challenged to defend the title which 
he has asserted to be 1n defendant by attaching the 
property as his.79 Accordingly, on the intervention, 
the intervener becomes plaintiff,“ and plaintiff in 
attachment, defendant, and the action must be tried 
and determined separately from the attachment ac- 
tion,?2 on its own issues,’ and the mtervener must 
recover, if at all, on the strength of his own title.74 


The assertion by an intervener of a judgment lien 
on the attached property does not convert an inter- 
vention in an attachment proceeding into a suit to 
enforce judgment liens 75 


§ 352. Conditions Precedent 


Where the statute so requires, the filing of an affi- 
davit of claim and bond fs a condition precedent to pro- 
ceedings by the claimant to establish and enforce his 
rights. 

It 1s sometimes required that claimant of prop- 
erty attached under process agaist another shall 
present an affidavit or make oath to his claim; and, 
where this is the case, compliance with such require- 
ment is a condition precedent to proceedings by 


nies that defendant in attachment or] 74. 
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claimant to establish and enforce his title or rights 
in the attachment suit,76 and one cannot effective- 
ly assert his title or claim to the property or an in- 
terest therein by a simple unsworn statement 77 
This affidavit of ownership should name cla:mant78 
and set out the nature of the claim.79 Such an affi- 
davit, however, 1s not a pleading and mere tech- 
nical niceties should not overshadow claimant's 
rights.80 Accordingly, an affidavit in substantial 
compliance with the statute is sufficient, especially 
where it 1s so treated by the parties 81 Likewise, 
it will not be deemed material that the oath was 
defective, where it is acted on, an indemnity bond 
1s given by plaintiff, and no prejudice has resulted.82 


In the absence of a statute to the contrary it is 
not essential to the validity of the claim affidavit that 
it should be accompanied by a jurat with the name 
of the officer who administered the oath signed there- 
to.88 


Bond. Where the statute requires claimant of 
attached property to give a bond, compliance with 
this requirement 1s a condition precedent to his right 
to assert his claim in the attachment suit ;84 and, 
unless the bond is given, the court has no jurisdic- 
tion to try the issue, even though the parties to the 


—Milliken v. Anderson, (Tex Civ. 


any other person than himself owns 
the personal property attached and 
claims for himself the title and in 
effect the right to the immediate pos- 
session of such property, he will be 
deemed an interpleader asserting & 
right in the nature of that of a pe- 
titioner in replevin, and as not mov- 
ing for a discharge of the attach- 
ment.—Millus v. Lowrey Bros, 164 
P 668, 63 OkL 261, LRA1918B 836 


70. Boettger v. Roehling, 74 Mo. 
App 357 

71. Saenger v. Standard Lumber Co, 
50 SW (2d) 6589, 185 Ark 990 


72. Mo—State ex rel Smith v Bou- 
dreau, (App) 82 S.W(2d) 129 
—Scott v Levan, (App) 286 SW 
407—-Citizens’ Trust Co v. Hilders, 
259 SW 136, 212 MoApp 689— 
Boettger v. Roehling, 74 Mo App 
257 

Okl—Farmera State Bank of New- 
lark v Hess, 280 P. 305, 188 Okl 
190, 66 ALR 894. 

6CJ p 887 note 89 


Mot part of cause of action 

The interplea is in no sense part 
of the cause of action, but the asser- 
tion of an independent right, and 
must be tried and determined on 
what 1s virtually a separate record 
—Boettger v. Roehling, 74 Mo App 
267. 
73% Monroe County Growers’ Hirch 


v Harper, 103 So 600, 20 Ala App 
532. 


ber Co, 50 SW (2d) 589, 185 Ark 
990—Cate-La Nieve Co v Plant, 
287 SW 750, 172 Ark 82 
Mo—Scott v. Levan, (App) 286 8 
W 407. 
6éCJ. p 887 note 90 


7 Yellow Pine Lumber Co. v¥ 
Mays, 94 SE 42, 81 W.Va 46. 


76. Stephenson & Bernard Realty 
Co v Sheehan, 144 So $70, 25 Ala. 
App 269—~Key v. Haynes, 84 So. 
563, 17 Ala App. 229—6 CJ p 888 
notes 92, 93. 


77. Dorroh v Bailey, 125 SW. 620, 
59 TexCivApp 282—6 CJ. p 388 
note 94. 


Acknowledgment insuficient 

Where a statute requires that a 
third party claim in attachment be 
verified by the party making it or 
his agent, an unverified demand by 
@ person other than claimant as his 
agent 1s insufficient, even though an 
acknowledgment is made before a 
notary as to the truth of the facts 
gatated therein—Hasterly v. Praul, 
169 P 396, 385 CalApp. 39 


Adopting pleadings insufficient 

The foreclosing of an attachment 
lien in favor of interveners 1s error, 
where imcerveners made no affidavit 
or bond to protect defendant, and 
their adoption of plaintiff's pleadings 


cannot be construed as an adoption| &. 


of the attachment proceedings, so as 
to render them lable if the attach- 
ment had been sued out wrongfully. 
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App) 294 8W 921, 


78. Richardson v. Smith, 21 Fla. 336 
—§ CJ p 888 note 95 


79. Ala—Witherington  v. 
48 So 117, 149 Ala 655 
Minn —Carpenter v. Bodkin, 30 NW 
458, 86 Minn 183 

Tex —Wetzel v Simon, 28 SW. 274, 
942, 87 Tex 403—Sutton v. Greg- 
ory, (Civ App.) 45 SW. 982 

W Va.—Ludington v. Hull, 4 W.Va. 
180. 

6CJ p 888 note 96. 


80. McGaffey Canning Co vy. Bank 
of America, 294 P 45, 109 Cal App. 
415 


81. Minn—Carpenter v Bodkin, 80 
NW 458, 86 Minn 183. 
Mo—Wray v. Wrightsman, 124 SW. 
88, 189 MoApp 686. 
AMidavit sufficient 
A third-pariy claim to attached 
property in the form of an affidavit 
setting out the facts and sworn to 
is a “claim verified by oath” within 
the statute—McGaffey Canning Co 
v. Bank of America, 294 P. 45, 109 
CaLApp 415 


&@. Kellogg v. Burr, 58 P. 306, 126 
Cal 88. 


SS York v Lowry, 129 SH 798, 34 
Ga App. 389—6 CJ. p 388 note 98 


Ala—McDonald v. Stephens, 85 
So 746, 204 Ala 859—Stephenson & 
Bernard Realty Co v. Sheehan, 144 
So. 370, 26 Ala App. 269—Monroe 


Gainer, 
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action consent thereto.85 However, a claimant who 
executes a bond, unauthorized by statute and in- 
sufficient, is not thereby estopped from securing a 
trial of the right of property by subsequently exe- 
cuting a statutory bond and complying with the other 
statutory requirements,®6 


§ 353. Defenses 


Defenses available In replevin or esectment are gen- 
erally available in proceedings of this character. 
Defenses which are good 1n an action for replevin, 
as discussed 1n the title Replevin §§ 77-83 [54 C.J. 
p 455 note 39-p 460 note 26], or 1n an action 1n eject- 
ment, as discussed 1n the title Ejectment §§ 3447 [19 
C.J. p 1073 note 40-p 1089 note 60], are generally 
available against a person claiming property which 
has been attached in an action in which he is not a 
party. Accordingly, fraud on clammant’s part,87 
or the fact that claimant does not have title to the 
property or the interest claimed,88 or the invalidity 
of claimant’s title, as that it was obtained under 
a conveyance made to hinder, delay, and defraud 
creditors®9 is available as a defense. It 1s not a 
defense, however, where mortgaged chattels are at- 
tached 1n the possession of the mortgagee, to say 
that he 1s the equitable, and not the legal, owner ;29 
nor can an interpleader’s right to attached property, 
claimed under a bill of sale, be defeated because 
the purchase money was furnished by a company 
in whose name he transacted business, where he 
owned all the stock except a few shares which 
were held in trust for him®1 A settlement as to 
other claims by the debtor and interpleader in at- 
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tachment, which did not affect the claim of the in- 
terpleader to the property attached, is no defense to 
the intervention.®2 


In order for the defense of res judicata to be avail- 
able in a proceeding of this character, the right to 
the property or the validity of the claim must have 
been judicially determined on its merits. Accord- 
ingly, where claimant had filed a motion to dissolve 
the attachment on the grounds that he was the own- 
er of the property attached, which was denied, it has 
been held that a plea of res judicata was not avail- 
able as a defense to a petition to intervene on the 
same grounds, the overruling of the motion only 
determining that it was not apparent of record that 
the attachment should not have been issued.9® The 
fact that a wife was made a party defendant in an 
action against her husband in order to divest her of 
any right of dower that she might have in the lands 
sought to be subjected has been held not to bar her 
from intervening 1n a sale of personalty attached by 
a judgment sustaining the attachment and ordering 
a sale of personalty, where she was without notice 
that such personalty would be attached. 


§ 354. Jurisdiction and Venue 


A third person claiming property attached as that of 
another should bring his proceedings [n a court having 
proper Jurisdiction. 

In order properly to adjudicate the rights of an in- 
tervener, his claim should be brought 1n the court 
having the proper jurisdiction,9> including juris- 
diction of the amount involved, which has been con- 
sidered as the amount at which the attached prop- 
erty 1s valued 96 


County Growers’ Hxch v. Harper, 
108 So. 600, 20 Ala App 682. 

Tex—Dorroh v_ Bailey, 125 SW. 
620, 59 TexCiv App 282 

6CJ p 888 note 2 

Claimant's bond or other security for 
possession or release of property 
sce infra §§ 867-892. 


85. Mobile L. Ins Co v. Teague, 78 
Ala 147—6 CJ p 888 note 3. 


s@. Reeves v. Wallace, 3 Tex A Civ. 
Cas § 178. 


87. Saling v First Nat. Bank, 182 
P 140, 93 Or. 287 


Zutent to defraud creditors 

Where a father fraudulently, and 
acting 1n collusion with his son, con- 
veyed property to his son, to enable 
him to obtain credit, and where the 
gon secretly reconveyed such prop- 
erty to the father, but, with the fa- 
ther’s knowledge, held himself out 
as owner, and the father, knowing 
that his son was unable to pay his 


deed purporting to have been execut- 
ed by the son, the father will not be 
given relief against the son’s credi- 
tors, who attached the property sub- 
sequent to the reconmveyance, in an 
equitable action to determine such 
adverse claim—Saling v Furst Nat 
Bank, 182 P. 140, 98 Or. 2387. 


88. Answer alleging that property 
claimed by an assignee as belonging 
to an individual member of a firm 
was partnership property, and that 
the assignment gave the interpleader 
no right to it, states a good defense 
— Cox v Swofford Bros Dry-Goods 
Co, 47 SW 308, 2 IndT 61—6 CJ. 
P 388 note 7. 


$8. Ind T—Coxz v. Swofford Bros. 
Dry-Goods Co., 47 5.W. 308, 2 Ind. 
T 61 

Mo—Stewart v Outhwaite, 44 SW. 
$26, 141 Mo 662—Caruth-Byrnes 
Hardware Co v. Walter, 3 SW. 
865, 91 Mo 484 


debts, secretly, and with intent to/90. Russell v. Painter, 7 S.W. 35, 50 


defraud his son’s creditors, filed a 


Ark. 244. 


959 


81. Burke v. Sharp, 115 S.W 145, 88 
Ark 433 


92. A J. Poor Gram Co. v. Franke 
Grain Co, 157 SW 840, 171 Mo 
App 3654. 


83. Citizens’ State Bank of New 
Sharon v Haworth, 222 NW 428, 
208 Iowa 1100. 


94 Crook v. Blackburn, 71 S W (2d) 
586, 254 Ky 405 


86. Hambley & Co v H W. White 

& Co, 188 SE 3899, 192 NC 31. 
Court held to have jumsdiction 

Under Code Civ.Proc § 689, the au- 
perior court has jurisdiction to de- 
termine title of property released by 
sheriff on stipulation between the 
attachment creditor and third party 
claimant —Citrus Pacinng Co. v. Mu- 
nicipal Court of City of Los Angeles, 
(Cal App.) 80 P.(2d) 534. 


96. Wetzel v. Simon, 28 SW. 274, 943, 
87 Tex. 403—St. Louis Type Fay. v. 
Taylor, 26 S.W. 226, 6 Tex Cav.App. 
782—6 C.J. p 389 note 16, 
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Under various statutes it has been held that the 
trial of the right or title to property levied on under 
attachment and claimed by a third person must be 
had in the same court in which the attachment pro- 
ceedings were instituted,9? im a court which ac- 
quires jurisdiction of the persons of attachment plain- 
tiff and clammant,9® or, where the writ is issued in a 
county other than that in which the property 1s seiz- 
ed, in the county where seizure was made.89 The 
jurisdiction of a designated court to try title to 
attached property 1s not affected by a statute au- 
thorizing the trial in another court of rights of prop- 
erty in general.t 


A court having common-law jurisdiction may try 
the issue where claimant alleges the legal title to 
land and the attaching creditor asserts the title to 
be equitable by way of mortgage,? and a court of 
equity has jurisdiction of a bill, by one receiving a 
stock of goods in extinguishment of a preexisting 
debt, against a sheriff and attaching creditors to 
subject the proceeds of the sale of the goods at an 
attachment sale to the satisfaction of said debt and 
to enjoin the sheriff from paymg the proceeds to the 
attaching creditors 3 


Dependent on existence and service of writ. In 
an action begun by attachment the court has juris- 
diction by reason of the writ and service thereof 
Consequently, 1f there 1s no writ in existence, or it 
has not been Jevied on or served, the court has no 
jurisdiction of the issue raised between the parties 
or by an interpleader.* 


§ 355. ‘Time to Sue and Limitations 


The accrual of a cause of action and the commence- 
ment of actions is discussed in the title Actions 
§§ 124, 126-130. Limutations of actions 1s treated 


97. 
Wacating sale of attached property 


money, attachment has been levied 
on land, and the land sold after judg- 
ment, the district court has jurisdic- 
tion to entertain @ motion by a 
stranger to the suit, holding title to 
such land, to release the land from 
the levy and set aside the sale— 
Knight v. Rhoades, 61 P. 869, 10 Kan 
App. 38. 


9& Triest vy Dnslen, 17 So. 856, 106 
Ala. 180 


88. Brown v. Woolwine, 191 P. 276, 


p 889 note 24 
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Thompson v. Evans, 12 Ala 688 |3 Lowenstien v Abramsohn, 25 So 
498, 76 Miss 890. 


Where, in an action to recover/4, Aln—Jackson v, Bain, 74 Ala 


Ark —Splawn v. Martin, 17 Ark 146 
——-Gibson v Wilson, 5 Ark. 433. 
Ind T —Swofford Bros Dry-Goods Co 
vy. Smith-McCord Dry-Goods Co, 

8? SW 103, 1 IndT 814. 


S& Whitman v. Wills, 51 Tex 421 


& Bradshaw v Georgia, L &T Co, 
(Tenn ChApp) 59 &.W. 785—6 CJ 


7 Boudreau v. Brown, (Mo App ) 39 


7 GJd.S. 


under the title of that name. The time for mterven- 
ing is discussed in § 344 supra. 


§ 356. Parties and Process 


a In general 
b Process 


a. In General 


Only persons directly or Immediately Interested are 
necessary or proper parties. 

Generally, only persons directly and immediately 
interested in the subject matter of the suit need be 
made parties,5 and one having no interest in, or claim 
to, the property 1s not a necessary party to a con- 
troversy respecting its ownership.6 Accordingly, 
where a person other than attachment defendant as- 
serts ownership of, or a lien on, the property at- 
tached,’ or where subsequent attaching creditors 1n- 
tervene to have a previous attachment set aside as 
fraudulent, after the property has been sold and 
the fund 1s 1n court,® original defendant is not a 
necessary party to the proceedings. Also, attorneys 
for attaching creditors need not be made parties 
defendant to an intervening petition by claimant 
of the attached property.?® 


One claiming an undivided interest in the prop- 
erty attached is entitled to try the mght of property 
without joming his coowner as a party.10 


Where clarmant dies pending proceedings to try 
right to the attached property, his heirs or legal 
representatives should be made parties 11 


It has been held that where one claiming a pre- 
ferred lien for services on attached property, which 
claim 1s disputed, sues, as required by statute, to 
establish his claim, neither the sheriff holding the at- 
tached property nor the attaching creditor is a nec- 


party to the proceedings —Eoudreau 
v. Brown, (Mo App) 89 SW (2d) 455 


& Joseph Peters Furniture Co. Vv. 
Dickey, 2 Tex UnrepCas 237. 


Defendant as party 

Where notes are attached as de- 
fendant’s property on the ground 
that a sale of them to a third person 
was actually to defendant, and an 
intervener asserts ownership because 
the sale was void, it 18 unnecessary 
tor defendant to be before the court 
in any other capacity than defendant 
to the original bill—Bradshaw v 
Georgia L. & T. Co, (TennChA) 


107 Kan 258—6 CJ. p 389 note 18. 


1. Springer v. Bigford, 48 N.E 7651, 
160 Ill 496, affirming 65 Til App. 
198 


® Laclede Bank v. Keeler, 103 Tl 
4365. 


SW (2d) 455—6 C.J. p 389 note 28 


In a trial of the mght to property 
between a mortgagee and attaching 
plaintiff, the mortgagor cannot ques- 
tion the description of the property 
in the mortgage as he 1s not a third 
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59 S'‘W. 785. 
® Lyon v. Russell, 41 AppDC 654. 


10 Hamburg v. Wood, 18 SW. 623, 
66 Tex. 168. 


il. Muenster v. Tremont Nat. Bank, 
49 S.W. 362, 92 Tex. 423, 


T C.d.8 


essary or proper party.12 The failure of claimant 
to obtain leave to become a party has been held to 
be waived where the attaching creditor without ob- 
jection tries his right to the property.18 


Proper parties Attaching creditors may be made 
parties to an action of replevin by claimant against 
the attaching officer for the purpose of defeating 
the claim,14 but in a case where several attach- 
ments were levied by different persons on different 
articles of personalty which had been jointly purchas- 
ed at one time by several purchasers from defend- 
ant in attachment, before the levy of the attachment, 
it was held that such purchasers could not require 
the attachment creditors, in a suit for the purpose, 
to contest with them whether the property is subject 
to attachment, without alleging that the attack on the 
validity of plaintiffs title involved a common ques- 
tion 15 


Subsittution of proper party by amendment. If 
an interplea 1s improperly interposed by the bene- 
ficiary of a trust, the trustee may be substituted in 
his stead by amendment.16 


b. Process 


A voluntary submission to the court’s Jurisdiction 
may operate as a waiver of proper process. 

If the parties in the intervener's action voluntarily 
submit themselves to the jurisdiction of the court 
without process, the judgment of the court is as 
valid as 1f process had been issued 17 


A statute, providing that any other creditor of 
defendant making and filing an affidavit and under- 
taking, as required of attachment plaintiff, together 
with his claim or demand, shall be made a party 


412 Shea v Regan, 74 P. 787, 29 
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plaintiff and have like remedies against defendant to 
secure his claim or demand as the law gives to plain- 
tiff, has been held not to be intended to permit such 
creditors to prosecute their claims to judgment under 
publication of notice and levy of a writ by the orig- 
inal attaching creditor, as the word “remedy” as so 
used is the means employed to enforce a right or re- 
dress an injury.18 


§ 357. Pleading 


a Claimant’s petition or application 
b. Plea or answer 
c Issues, proof, and variance 


a. Olaimant’s Petition or Application 
(1) In general 
(2) Amendments 


(1) In General 


Where the statute so requires, claimant should ap- 
ply for relief by a proper petition or complaint, setting 
forth the nature of his claim and the facts upon which 
he relies. 


Under some statutes, where a claimant to attach- 
ed property files an affidavit of claim, the neces- 
sity for which has already been discussed in § 352, 
no pleadings are required.19 Where, however, the 
Statute so requires, third persons claiming property, 
or an interest therein, which has been attached as 
another’s must come into the proceeding by peti- 
tion 20 The complaint, petition, or interplea should 
be in writing ;*1 and, where the statute so requires, 
must be verified23 by the party himself, his agent, 
or attorney.28 It must, of course, set out matter 
sufficient to present an issue,“4 and to support a 
verdict and judgment;25 but it has been held not 


Lumber Co v., Gomplamt or petition held sufficient 


Mont. 808—6 C J. p 889 note 29 


13. McCray Refrigerator Sales Cor- 
poration vy Logan, 172 NH 699, 
86 Ohio App 201 


414 Northern Timber Products Co 
v. Stone-Ordean-Wells Co, 173 N 
W. 489, 148 Minn. 200—6 CJ p 
889 note 30 


18. Southern School Book Deposi- 
tory v. Ginn, 70 SE 669, 135 Ga 
738. 


16. Winklemaier v Weaver, 28 Mo 
3858 


217. Snyder v Lyons, 119 SH. 286, 
94 WVa 489 


28 Tmmdad Nat Bank v Jamueszon 
Hlouse Furnishing Co, 153 P. 441 
60 Colo 356 


18 General Motors Acceptance Cor- 
poration v Judge of Circuit Court, 
Eleventh Judicial Circuit in and 
for Dade County, 186 So 621, 102 
Fla 934 
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Mays, 94 SH 42, 81 W.Va 46. 


in Tennessee 

(1) It has been held that a third 
person interested in the subject mat- 
ter cannot of mght present by pet- 
tion his right to the property under 
attachment, but should proceed by 
original bill—Bradshaw v Georgia 
L & T. Co, (TennChA) 59 S.W 
785 

(2) The court, however, may de- 
termine the question on a petition 
if no objection is made thereto— 
Bradshaw v. Georgia lL. & T Co, su- 
pra. 
ei. Neal v. Newland, 4 Ark. 459 


22. Hurt v. Ohiman, 181 NH. 699, 
849 Ill 163—6 CJ. p 890 note 34 


98. Standard Impl Co v Lansing 
Wagon Works, 48 P 688, 58 Kan 
125—6 CJ. p 890 note 865. 


24 Doumas v Mormella, 261 Ill 
App 397—6 CJ p $90 note 36. 


261 


(1) A complaint alleging plain- 
tiffs possession of timber, a writ of 
attachment in defendant’s action 
against a third party and a wrongful 
withholding of possession, and a tak- 
ing of possession from plaintiff's 
known agent to plamntiff’s damage, 
and demanding uts return, stated a 
good cause of action for replevin — 
Northern Timber Products Cov. 
Stone-Ordean-Wells Co, 178 NW. 
439, 148 Minn, 200. 


(2) A petition alleging the relation 
of suretyship between an intervener 
and defendant, in a judgment against 
both, Ing payment of the judgment 
under compulsion, and return of an 
execution showing no property of the 
principal found, and asserting right 
to the benefit of the lien of the judg- 
ment by subrogation, 18 sufficient on 
its face—Yellow Pine Lumber Co. v. 
Mays, 94 SE 42, 81 WVa 46 


25. Neal v. Newland, 4 Ark. 459. 
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necessary to aver anything not indicated by the stat- 
ute.26 


In deciding as to the propriety of sustaining a 
demurrer to an interplea, only the averments of the 
interplea will be considered.27 


Affidavit of merit unnecessary. A statute requir- 
ing in certain cases an affidavit of merits with a 
plea filed by the defendant named in the declaration 
stating that he has a defense upon the merits to the 
whole or a part of plaintiff's claim has been held 
to have no application to the petition of an intervener 
claiming property which has been attached as that 
of another, since he is not a person against whom 
plaintiff claims a recovery.28 


Denial of claim. It has been held requisite for the 
clarmant of the attached property to deny 1n his com- 
plaint, interplea, or petition, the claim of attach- 
ment plaintiff 28 On the other hand, a denial, by 
claimant, of the existence of the relation of debtor 
and creditor between himself and plaintiff has been 
held to be sufficient.80 


Designation of property. The claimant should de- 
scribe or designate the property attached and claimed 
by him,81 and aver its value.$2 


Nature of claim. The intervener should set forth 
the nature of his claim to the property attached,38 
and show by his pleading whether such claim is ab- 
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a statute to the contrary, it is not necessary to state 
from whom the property was acquired or the con- 
sideration paid therefor,®5 the petition should set 
forth the facts upon which the claim of ownership is 
based.86 A simple allegation of ownership may be 
sufficient,87 although it has been held that attach- 
ment pla.ntiff 1s entitled to demand the amendment 
of such a pleading of intervention, so as to give such 
information as will acquaint him precisely with 
the nature of the demand he has to meet.88 


Under a statute requiring claimant to set forth 
the nature of his clazm, where the intervention is 
based on a mortgage, :t 1s not sufficient for claim- 
ant to state that he owns the paramount title, right, or 
interest in the attached property without making ref- 
erence to the mortgage 99 It has also been held that 
one who claims as mortgagee must allege maturity 
of the debt and subsequent breach, or some other 
breach of condition such as entitles him to possession 
of the property.*? 


Showing right to rehef. It has been held that, 
where title 1s not directly involved, such facts must 
be alleged as would authorize a court of equity to 
grant claimant a writ of mjunction,£1 and under 
a statute extending equitable relief to a claimant 
whose property has been so withheld that it can- 
not be replevined, it must appear from the allegations 
of the bill that the goods sought to be delivered up 
were so controlled that an attempt to replevin them 


solute or conditional ®4 


a6. S <Albert Grocer Co v. Goets, 
57 Mo App S—6 C.J. p 390 note 38. 

27. May v Disconto Gesellschaft, 
118 DlApp 415, affirmed 71 NE 
1001, 211 Til 310. 

38. Hurt v Ohiman, 181 NE 699, 
849 Ill 168 


29. Bamberger v. Halberg, 78 Ky. 
376 


30. Farmers’ Nat Bank of Stephen- 
ville v. Daggett, (Tex Com App) 
2 SW (2d) 834, affirming Daggett 
v. Farmers’ Nat Bank, (Civ App) 
2659 SW 198 


31. Grove v Foutch, 40 P 852, 6 
Colo App. 857—6 CJ p 391 note 50 


32. Ashley Vv Mullett, 8 Ky L. 5836— 
6 CJ. p 8391 note 61. 


3a Gulf Coast Lumber Co v Mules, 
90 So. 281, 206 Ala. 429—6 C.J. p 
390 note 44, 


Allegation of special property 

In an attachment suit agaist the 
husband, where the wife appears and 
denies the debt to the attaching cred- 
itor, she need not plead that the ai- 
tached property was her separate 
estate, since the county court could 
not adjudicate such question —BF'alm- 


While, in the absence of 


ers’ Nat Bank of Stephenville v 
Daggett, (TexCom App) 2 S W.(3€) 
834, affirming Daggett v Farmers’ 
Nat Bank, (CivApp) 259 S.W. 198 
Mortgage 

Where the intervener’s affidavit of 
Claim fails to state that he claims 
through a mortgage, he cannot re- 
cover as a mortgagee—QGuif Coast 
Lumber Co. v Mules, 90 So. 281, 206 
Ala 439 


Title or right to possession 

The intervener’sa complaint should 
show title to, or mght to possession 
of, the attached pioperty —Anderson 
v Fidelity & Deposit Co of Mary- 
land, 171 N.Y S. 278, 188 App Div 
626 


o& Maus v Bome, 24 NBD 845, 138 
Ind. 522—68 CJ p 891 note 45 

35. Coverdell v. Erickson, 168 NW 
867, 39 ND 6579 

a6. Patrick-Mosteller Co v. James 
R Baker & Co, 105 SH 271, 180 
NC. 588 

weduclary capacity 
«an intervener, claiming the prop- 

erty in a fiduciary capacity, should 


would be useless 42 


945, 112 Iowa 664—6 CJ. p 390 note 
42 


sz. Coverdell v. Erickson, 168 N W. 
367, 39 ND 6579—6 CJ. p 391 note 
46 


Statement sufficient 

(1) A third party claim sufficiently 
alleges ownership if stating that at 
ell times, including the time of 
seizure, the property was that of 
claimant by reason of his purchase 
of and payment therefor.—Coverdell 
x Erickson, 168 N.W. 867, 39 ND. 

9. 


(2) An allegation that property 
seized was the property of the inter- 
vener and that he was entitled to im- 
mediate possession was sufficient — 
Pulsipher v. Chinn, 265 P. 489, 69 
Utah 401L 


38. Curtis v. Jordan, 84 So. 591, 110 
La. 429 


so. Vest v. First Joint Stock Land 
Bank, (Ala) 168 So. 654. 

4. Wyeth Hardware Co v. Car- 
thage Hardware Co, 75 MoApp 
518. 


4L. Whitman v Wills, 51 Tex 421. 


set out facts which authorize him to| 42 Luciano v, Caldarone, 151 N.E. 


intervene -—Sammis v Hitt, 84 N.W. 
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(2) Amendments 


Claimant's petition or application for rellef may be 
amended upon timely application. 

An intervener has the right to amend his pleadings 
to correct faults therein.43 Accordingly it has been 
held that a claimant who files an affidavit and bond 
to try the right of property may thereafter amend 
his pleading and ask damages for the seizure.*4 


Where an order of amendment of a petition in 
intervention has been twice made by the trial judge, 
and each time the amendment offered has failed to 
meet the requirements of the order, the intervention 
may be properly dismissed.‘5 


Of course, application for amendment must be 
timely made. Accordingly, it has been held that a 
clarmant’s motion to amend his petition must be made 
not later than at the close of his evidence,46 and that 
an amendment cannot be made after final judgment 
u: the attachment proceedings which settled all the 
rights of the parties thereto, including the claim 
of the intervener, and after the attached pioperty 
has been sold.47? 


b. Plea or Answer 


Where the statute so requires, the creditor should 
file a sufficient plea or answer to the Interplea. 

Where, under the statute, trial of the right to 
the attached property takes place upon the interven- 
er’s petition, an answer to the petition by the at- 
taching creditor is neither necessary nor proper,*® 
and it has been held that where one comes into suit 
im attachment for the sole purpose of asserting his 
claim to the property, a reply to his answer 1s not 
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necessary.49 Where, however, the statute so re- 
quires, a plea or answer to the interplea is neces- 
sary, which, where the statute requires all plead- 
ings to be in wi1ting, must be in writing.59 This plea 
or answer should sufficiently tender an issue ,51 but, 
where the interplea admits the indebtedness of de- 
fendant in attachment, 1t 1s mot necessary that the 
attaching plaintiff should allege such indebtedness in 
his answer.52 Where an answer sets up a claim to 
the attached property, which with the accompanying 
exhibits clearly shows that at the time the attach- 
ment was levied defendant had no claim to such 
property, an exception to so much of the answer as 
attempts to set up such defense is properly sustain- 
ed 53 


A replication to an interplea in attachment which 
alleges a levy on property standing in the name of the 
attachment defendant, without notice of imterplead- 
er’s alleged ownership of the property, is good against 
general demurrer, without the further setting up 
particular facts showing the legality of the levy.54 


Counterclaim. Under some statutes a counterclaim 
may be filed in an interplea by a third person claim- 
ing the property, provided the counterclaim arises 
on the transaction set forth in the complaint or is 
connected with the subject of the action.55 


Amendment. An answer to a petition in interven- 
tion has been held not to be amendable as to matters 
which plaintiff in attachment knew and could have 
included in his original answer and which he failed 
to include.56 Under a stipulation filed in attachment 
suit by creditors against an assignor, in which the 
assignee intervenes “that the said attaching cred- 


43. Luciano v. Caldarone, supra. 


Amendment to show agency 

Where the owner's property held 
by lus agent is attached to enforce 
payment of the agent’s debt, the 
agent’s pleadings in the attachment 
may be amended to show the owner's 
rights in the property —Farmer’s 
Bank & Trust Company v. Murphy, 
127 SH 6327, 189 NC. 479 


44. Breeden v. Pennington, (Tex 
CivApp) 104 SW. 908 

45. Curtis v. Jordan, 34 So. 591, 110 
La 429. 


46 Beaver Park Land & Water Co. 
v. Cowie, 189 P. 356, 68 Colo 390 


47. Biekhn v. Kendall, 34 N.W. 283, 
72 Iowa 490 


48. Yellow Pine Lumber Co. vy. 
Mays, 94 SH. 43, 81 W.Va 46. 
4®. Spradlin v. Pieratt, 6 Ky Op. 623. 


SQ. Rosewater v. Schwab Clothing 


Sl. Hmerson v. McGregor First Nat. 


Bank, (TexCiv App.) 25 SW. 4383 
—§ CJ. p 3891 note 56 


Answer held not demurrable— 
Brinkman v. Rick, (Tex Civ.App.) 
285 SW 886. 


Fleading by sheriff 

In an action for possession of 
property held by a sheriff, to jusitfy 
hig seizure of the property the sher- 
iff must plead and prove facts neces- 
sary to support the writ, and that 
the property belonged to defendant 
in the writ—Fulp v. Brashears, 241 
P. 69, 116 Or. 588. 


Fraudulent character of claimant's 
title 

The answer may, by way of gen- 
eral denial or otheiwise, show that 
the title of claimant 1s fraudulent as 
to creditors of attachment defendant. 
—Saling v. First Nat. Bank, 182 P. 
140, 98 Or. 287~—6 CJ. p 391 note 
56 [a]. 


Flea of fraud proper 
Where an attaching creditor sues 
defendant and attaches his property, 
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and intervener claims such property 
under a sale from defendant, the at- 
taching creditor may plead that the 
sale was bogus, and for the purpose 
of concealing the fact that defendant 
was doing business in the state— 
Pring v. Pratt, (TexCiv.App.) 1 8. 
W.(2d) 441. 
SuMcent answer 

An averment that at the time ef 
seizure of goods under attachment 
they were the property of defendant 
in attachment and subject to plain- 
tiffs attachment is sufficient —Smo- 
key v Wack, 57 Miss. 832 


52. Meyberg v. Jacobs, 40 Mo App 
128 


53. Chapman v. Pittsburg, etc, R. 
Co, 26 W.Va. 299. 

5B Ray v. Keith, 75 N.B 
Ill 182. 

55. State ex rel. and to Use of 
Smith v. Boudreau, (Mo.App.) 83 
S.W.(2d) 129 

S86. Beaver Park Land & Water Co 
v. Cowl1e, 189 P. 856, 63 Colo. 390. 


921, 218 
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itors will file no answer nor interpose no (any) de- 
fense to the claim of the intervener excepting as to 
matters of law arising upon the pleadings,” the credi- 
tors cannot amend their answer to show distribution 
to them of the proceeds of the attached property 
subscquent to the interplea.57 


c. Issues, Proof, and Variance 
(1) Issue 
(2) Proof 
(3) Variance 


(1) Issue 
(a) In general 
(b) Time for joining issue 


(a) In General 


The issue Ie confined to the claimant's right to the 
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The issues triable in a proceeding on an interplea 
are those raised by the pleadings,5§ which, since one 
claiming title to, or ownership of, attached prop- 
erty is generally concerned only with the establish- 
ment of that right, is ordinarily whether the prop- 
erty levied on is that of attachment defendant, or 
that of claimant, or whether the latter 1s entitled to 
its possession or has a lien thereon.59 The inter- 
yener cannot litigate with defendant in attachment 
anything foreign to the attachment suit, and his 
action must be confined to proving his rights to the 
property attached.6® The issue under the interplead- 
er is not connected with the issues in the attachment 
suit,61 and, in the absence of a statute to the con- 
trary, an intervener cannot question mere irregular- 
ities in the attachment proceedings,®? although there 
are decisions which recognize the right of claimant, 
under such circumstances, to contest the validity of 


property. 


SY. Robimson yv. Belt, 51 8.W. 975, 
2iIndT 360 


&& Scott v. Levan, (MoApp) 2868S 
‘W. 407. 


58. Ala—Gulf Coast Lumber Co v 
Miles, 90 So 281, 206 Ala. 429— 
McDonald v Stephens, 85 So. 716, 
204 Ala. 359—Bing v Central 
Hardware Co, 75 So 967, 200 Ala 
209—-Monroe County Growers’ 
Exch. v. Harper, 103 So. 600, 20 
Ala App 633. 

Ga—Foremost Dairies v. Kelley, 
(App) 181 SH 204—RBank of Man- 
chester v Universal Credit Co., 164 
S.— 95, 45 GaApp 233 

Tlowa—Thielen v. Schechinger, 280 
NW 616, 210 Iowa 224. 

Mo—State ex rel Smith v Boudreau, 
(App) 82 S W (2d) 129 

NC—Bulluck v. Haley, 151 SB. 731, 
198 NC 365—Mitchell v. Talley, 
109 SE 882, 182 N.C. 683, 

6CJ p 891 note 62. : 


asste 


(1) The issue is whether the at- 


tached property is subject to the 
writ—Loveman, Joseph & Loeb v 
Foster, 150 So 170, 227 Ala 3886. 


(2) Title involved is the para- 
mount issue between an intervener 
and the attaching plaintiff —Saenger 
v Standard Lumber Co, 50 SW (2d) 
589, 185 Ark 990—Bank of Manches- 
ter v. Universal Credit Co., 164 SE 
95, 45 Ga.App 2338. 

(3) The issue is whether or not 
the property attached belongs to the 
intervener—Roseman Feed Co. _ v. 
Nashville Grain & Feed Co, 109 SH 
881, 182 NC 690. 


@etition to from issue granted 
Where plaintiff issued an attach- 
ment against A and the sheriff at- 
tached property as that of A, and 
where claimant’s petition alleging 
his ownership of the property and 
praying for a dissolution of the at- 


tachment on his giving security was 
granted, 1t was held that although 
the practice was irregular, claim- 
ant’s further petition for an issue to 
determine the ownership of the goods 
should be granted—Burleigh  v. 
White, 8 PaDist. & Co. 113. 


in Texas 

(1) Since it is held that a writ of 
attachment cannot be abated on the 
ground that defendant is not the 
owner of the property attached, a 
person, with whom the debtor and 
creditor relationship does not exist 
with plaintiff, is not required to 
Plead and prove that the attached 
property does not belong to defend- 
ant but belonged to him, since to in- 
ject such an issue in the case would 
be to require the court to take cog- 
nizance of an issue when presented 
by an answer, when it could not ac- 
quire jurisdiction by a plea in abate- 
ment—Farmers’ Nat. Bank of 
Stephenville v. Daggett, (Com App ) 
2 5 W.(2d) 834, affirming Daggett v. 
Farmers’ Nat. Bank, (Civ App.) 259 
S.W. 198. 


(2) On the other hand, in a trial of 
right to personal property, since 1t 1s 
merely a possessory action, the issue 
to be tried 1s whether the attaching 
cleditor or claimant is entitled to 
possession at the time of the levy of 
attachment—Sanderg v. Farrier, 
(Civ App.) 271 SW 293. 


($) The requisites of issue in trial 
of right of property are the author- 
ity and right by which plaintiff seeks 
to subject property levied on to his 
execution and nature of claim of de- 
fendant thereto.—Sanders v. Farrier, 
supra. 

(4) The lien of an attaching credi- 
tor is fixed at the time of levy of 
attachment, and he is entitled, or not 
entitled, to immediate possession 
through the officer at that time, and 
1f claimant is entitled to possession 
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at such time, then he and not the 
creditor is entitled to judgment in 
his favor at date of tmal of issues — 
Sanders v Farrier, supra. 


60. Farmers’ & Merchants’ State 
Bank of Wakefield vy. Goe, 202 P. 
885, 110 Kan. 65. 


Waiver 

The right of a plaintiff to object 
to a litgation by an interpleader on 
a controversy unconnected with the 
attached property and wholly foreign 
to the htigation presented by plain- 
tiff is not waived by answering that 
part of an interplea which sets up 
interpleader’s claim to the attached 
property, nor by appearing and 
cross-examining at the taking of dep- 
ositions on behalf of interpleader, 
where the cross-examination con- 
cerns only the mght to the posses- 
sion of the property—Farmers’ & 
Merchants’ State Bank of Wakefield 
v. Goe, 202 P. 885, 110 Kan. 66. 


61. Cermak v. Schaaf, 224 Ill App. 
351, affirmed 139 NX. 39, 308 DL 
61, 87 ALR. 1898. 


e232. Ala—Vest v. First Joint Stock 
Land Bank, 168 So. 654—Loveman, 
Joseph & Loeb v. Foster, 150 So. 
170, 227 Ala. 885—McDonald v. 
Stephens, 85 So. 746, 204 Ala. 359 
--Monroe County Growers’ Dxch. 
v. Harper, 103 So. 600, 20 Ala App. 
532. 

Iowa —Thielen v. Schechinger, 
N.W 616, 210 Iowa 224. 

BKan—Amis v. Valerius, 235 P. 833, 
118 Kan 4655, modified on other 
grounds 236 P. 669, 118 Kan. 6650. 

Mo-—Scott v. Levan, (App ) 286 S W. 
407. 

N.Y.—Colcord v. Banco de Tamauli- 
pas, 180 N.Y.S. 852, 191 App.Di1Vv. 
94. 

N C—Bulluck v. Haley, 151 8H 731, 
198 NC 855—Mitchell v Talley, 
109 SH 882, 183 NC. 683—Rose- 
man Feed Co. v. Nashville Grain 
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the proceedings on the ground of jurisdictional de- 
fects,63 or where the process is void on its face.&4 
Accordingly it is held that the claimant cannot urge 
a defense personal to attachment defendant,®5 such 
as the insufficiency of the affidavit on which the at- 
tachment issued,®6 or the insufficiency of the bond,§7 
or dispute the existence, validity, or amount of plain- 
tiff’s claim 68 the grounds of attachment, where 
judgment against defendant has been rendered ,6? 
the making of a levy on the property,”9 or the validity 
of the levy.71 


Claim of priority as creditor. An intervener claim- 
ing the property under an assignment from defend- 
ant in attachment is 1n no position to claim priority 
as a creditor.?2 


Estoppel of credttor. Where the attaching cred- 
itor admitted in its answer to a petition 1n inter- 
vention that the debtor and his wife were the own- 
ers and in possession of the goods at the time they 
executed a bill of sale thereof to the intervener, 1t 
could not contend at the trial that a prior bill of 
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sale executed by the debtor alone defeated the bill 
of sale to the intervener.78 


Immaterial issues raised by the pleading will not 
betried.74 Issues not raised by the pleadings are also 
immaterial.76 


The question of value or damages for detention 
cannot, as a general rule, be considered in the in- 
tervention proceedings,’6 unless the issue 1s not re- 
stricted to the establishment of claimant’s title or 
right of possession.?7 


(b) Time for Joining Issue 
The issues must be joined within the statutory time. 


Where a statute prescribes the time within which 
issue must be jomed, there must be a compliance 
therewith. Under some statutes the issue 1s to be 
made up by the attachment creditor at the term of 
court to which the attachment is returnable, failing 
in which the levy 1s to be discharged and the claim- 
ant released from his bond;78 but the claimant or 
imtervener 1s not required to join issue until final 


& Feed Co, 109 SE 881, 182 NC ; Grounds of knowledge in affidavit 


690 
Tex-—-Bateman v Ramsey, 74 Tex 
589 
‘W Va—Yellow Pine Lumber Co v 
Mays, 94 SH 42, 81 WVa 46 
6CJI p 398 note 68. 
Amendments 
(1) A third party claimant in an 
attachment suit 1s not a party to the 
proceedings and cannot question the 
aufficiency of plaintiff's complaint in 
that suit, and hence has no right to 
object to amendment of complaint in 
attachment proceedings—Vest v 
Wurst Joint Stock Land Bank, (Ala.) 
163 So 654 


(2) That the mght of action was 
transferred pending an attachment 
suit, and that complaint was amend- 
ef to show that thereafter suit 
would be prosecuted for the benefit 
of the transferee, was of no concern 
to an intervener claiming a prior 
lien —King v. Central Hardware Co, 
75 So 967, 200 Ala 209 


6. Ala—vVest v First Joint Stock 
Land Bank, 163 So 654—Loveman, 
Joseph & Loeb v Foster, 150 So 
170, 227 Ala 385 


Ga—Bank of Manchester v. Univer- 
gal Credit Co, 164 SH. 95, 45 Ga 
App 2383 

6CJ p 892 note 64 

@& Hill v Rentz, 78 So 881, 201 
Ala 527—-Monroe County Growers’ 
Exch. v Harper, 103 So 600, 20 
Ala App 6582—6 CJ. p 392 note 65. 

65. Devant v FPecou, 128 So 700, 
18 La App. 594—6 CJ. p 392 note 
66 

@6. Scott v. Levan, (MoApp) 286 
SW. 407—6 CJ. p 898 note 67, 


Falure of the affidavit for attach- 
ment to show grounds of affiant’s 1n- 
formation and belief 1s not a juris- 
dictional defect, which can be taken 
advantage of by a subsequent attach- 
ment creditor, being merely an ir- 
regularity, of which defendant alone 
may complain—Colcord v. Banco de 
Tamaulipas, 180 NYS 862, 191 App 
Div 94 


67. Lee v. Bradlee, 8 Mart.(La) 20 

68. Scott v Levan, (Mo App.) 286 
WwW 407—6 C.J p 398 note 69. 

69. Thielen v Schechinger, 2830 N 
W 616, 210 Iowa 224—6 CJ. p 393 
note 70 


Tra grounds of attachment 
Only the defendant in attachment 
may traverse the grounds on which 
the attachment was made—Bank of 
Manchester v Universal Credit Co, 
164SH 95, 45 Ga App 283. 


70. Fla—H SB Claflin Co v. Harri- 
son, 81 So 818, 44 Fla 218 

N C—Springfield Firat Nat Bank v 
Asheville Furniture, etc, Co, 26 § 
E 927, 120 NC 476. 

6 CJ p 898 note 71 


Yl. Yeatman v Estill, 8 La Ann. 222 
—Emerson v. Fox, 8 La. 178—6§ C 
J p 393 note 72. 


7a. May v Disconto Gesellschaft, 71 
NH 1001, 211 Ill 3810, affirming 
113 IUApp 415—6 CJ. p 393 note 
73. 


73. Mesa County Nat Bank vy Ber- 
ry, 185 P 129, 24 ColoApp 487. 


74 Fraudulent nature of conveyance 

Where a husband, under a power 
of attorney from his wife, conveyed 
to himself real property which she 
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had before the power conveyed by 
trust deeds to secure a certain credi- 
tor and, by a subsequent convey- 
ance, conveyed it drectly to the 
creditor in satisfaction of his wife's 
obligation, 1t was held that, in a sub- 
sequent action against the wife aided 
by attachment of this property, an 
allegation in the reply to the credi- 
tor claiming under his deed, and in- 
tervening against plaintiff that the 
conveyance from the husband to 
himself was without consideration 
and made to hinder creditors, raised 
an immaterial issue, owing to the 
husband’s subsequent deed making 
the invalidity of the deed to himself 
of no  consequence—Tennis ~—v 
Barnes, 52 P 1038, 11 Colo App. 196 


75. Sex 

In claim proceedings it is immate- 
rial whether defendant in attachment 
was @ man or a woman where no 
quostion of coverture is involved — 
Weunstein v Yuelding, 52 So. 691, 167 
Ala 347. 


76. U.S—Swift v. Russell, (Ind T \ 
97 BF 448, 28 CCA 259 

NC—McLean v. Douglass, 28 NC 
238 

6 CJ p 898 note 77. 


77. Turner v Lytle, 59 Md 199. 


78. Miller v. Tennant-Stribling Shee 
Co, (Miss) 119 F 865, 66 CCA, 
337, followed in Tennent-Stribling 
Shoe Co v Roper, 128 F. 40, 62 C. 
CA. 548—6 CJ. p 898 note 80. 


Not a default 

Failure of plaintiff in an attach- 
ment proceeding to move at the re- 
turn term to make up issue to try 
right of claimant to funds in the 
hands of the garnishee does not coa 
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judgment in the attachment case.79 Also, under some 
statutes, it has been held that failure to join issue 10 
a claim case, within five minutes after an announce- 
ment of “ready” by both parties, 1s sufficient reason 
for dismissing the levy.80 


Under a statute providing in trial of the right of 
property cases that 1f plaintiff appears and defend- 
ant fails to appear, or neglects or refuses to join 
issue “under the direction of the court” within the 
time prescribed for pleading, plaintiff shall have judg- 
ment by default, where a claimant stated on ap- 
pearance day that he was ready to join issues when 
the court should reach the case on the docket and 
direct issues to be made, and no objection was made 
to this, it has been held not to be an abuse of discre- 
tion to refuse to give plaintiff a default judgment 
four weeks later, or to permit issues to be there- 
after joimed.&1 


(2) Proof 
An intervener must prove his right to the attached 
property, and proof need not and cannot be made of 
matters not within the issues, 

An intervener must prove his essential allegations 
in his petition for intervention, and, to have any 
standing 1n court, he must first establish his title, lien 
on, or interest 1n the property attached,®2 and he must 
recover on the strength of his own title or claim 
and not on the weakness of his adversary’s 88 To do 
so it is incumbent upon him to show that he acquir- 
ed his title or right prior to the interposition of his 
claim.84 If the mtervener claims as administrator, 
he must offer proof tending to show his authority as 
such,§5 while if he claims as a trustee for the benefit 
of creditors, he must show that there are other cred- 
itors than attachment plaintiff 86 


Proof need not be made of matters not in issue. 
Accordingly, where on a trial of a claimant’s nght te 


stitute default, under Code (1906) §§ 
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attached property the creditor’s good faith is no* 
questioned, proof necd not be made that he is a 
creditor in good faith §? Where, under the statute, 
an interpleader by filing his imterplea concedes that 
an attachment suit is pending and that a writ of at- 
tachment has been obtained and levied on the prop- 
erty, on a hearing on the interplea it 1s not neccs- 
sary that plaintiff offer in evidence the record in 
the attachment suit to show his lien upon the prop- 
erty attached.88 


Likewise, proof cannot be made of matters not in 
issue. Thus, in an action of attachment where an in- 
terpleader claims the property, a compromise be- 
tween defendant and interpleader cannot be con- 
sidered in favor of plaintiff unless specially pleaded 89 
Likewise, a defense that claimants’ title was obtained 
for the purpose of defrauding plaintiff cannot be in- 
terposed and proved where it 1s not alleged.99 Since 
an interpleader must recover on the strength of his 
own title, he cannot show that the attached property 
belonged to some person other than attachment de- 
fendant or himself.91 Where one holding a bill of 
sale to certain goods accepted from the sheriff an 
appointment as custodian thereof after their attach- 
ment by a creditor of the former owner, the attaching 
creditor cannot contend that he was thereby estopped 
to intervene and claim the goods, if no estoppel was 
pleaded mm the answer to the petition in interven- 
tion.94 


(3) Variance 


An immaterial variance between the pleadings and 
proof is not fatal. 

Immaterial variances between the allegations and 
proof are not fatal. Thus a third party claim to at- 
tached property cannot be defeated merely because 
it states the value of the property 1s greater than 


must Ala 491—Foster v. Goodwin, 2 So. 


4992, 4998 (Hemingway Code §§ 8266, 
3267) as such sections apply only to 
the claim of a third person to prop- 
erty levied on by execution —Piqua 
Sav Bank v Copiah Hardware Co., 
111 So 886, 146 Miss 681. 

70. Mahaffey Co. v Russell, (Miss ) 
54 So 807, 946—6 CJ p 898 note 
81. 

80. Hopper v. Wilson, 53 SH) 3869, 
1328 Ga 776 

SL. Scott v. DeWitt, 98 S'W. 215, 42 
Tex Civ.App. 69 

8a Iowa—tThielen v. Schechinger, 
230 NW. 516, 210 Iowa 224. 

W Va—Yellow Pine Lumber Co. y. 
Mays, 94 SH 42, 81 WVa. 46. 
in Alabama, according to an early 

case on the trial of the mght to 

property between attaching creditors 


prove that the property in contro- 
versy belonged to defendant in at- 
tachment at the time of the levy, 
and, for this purpose, they may 
trace the title from the original own- 
er to defendant, and may show the 
cheracter of the actual possession to 
disprove the authority of one actual- 
ly In possession to convey or assign 
the property to claimant, and, in 
such @ case, any evidence ag to the 
authority of the person in actual 
possession to convey the property, 
or as to the consideration of the 
conveyance, and its amount, 18 ad- 
missible—Hlliott v. Stocks, 67 Ala 
290. 


$% Connersville Buggy Co yv. Low- 
ry, 77 SW. 771, 104 MoApp 186. 


64 Seisel v. Folmar, 1§ So. 850, 108 
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895, 82 Ala 384. 

85. Sammis v Hitt, 84 NW. 945, 
112 Iowa 664, 

86. Reynolds v. Collins, 78 Ala 94 
—€ CJ. p 400 note 60 

87. Peterson v. Woolery, 37 P 416, 
9 Wash 390 

88. Swofford Bros Dry-Goods Co v 
Smith-McCord Dry-Goods Co, (Ind 
T) 85 F. 417, 29 CCA 389 

86. A. J. Poor Grain Co v Franke 
Grain Co., 157 SW. 840, 171 Mo 
App 354 

90. Thiering v. Gage, 284 P. 832, 132 
Or 92 


91. Connersville Buggy Co v. Low- 
ry, 77 SW. 771, 104 MoApp 186 

93. Mesa County Nat Bank v Ber- 
ry, 185 P. 129, 24 Colo App. 487. 
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the proof shows it to be ®8 On the other hand, it 
has been held that one who claims attached property 
as owner cannot support his claim by evidence of 
either a mortgage or a l1en.9* 


§ 358. Evidence 


Reference should be made to the title Evidence for 
the general rules of evidence which are applicable 
to proceedings of this nature Questions involving 
presumptions and burden of proof, admissibility, and 
the weight and sufficiency of evidence arising 1n this 
type of proceeding will be treated in the sections 1m- 
mediately following. 


§ 359. —— Presumptions and Burden of 
Proof 


a. Presumptions 
b Burden of proof 


a. Presumptions 


The usual presumptions arising in clvil actions pre- 
vail, including those growing out of claimant's posses- 
sion of the attached property. 

The usual presumptions arising 1n civil actions ap- 
ply 1m a proceeding by a third person claiming prop- 
erty attached as that of another. Accordingly, if 
the writ of attachment 1s regular on 1ts face, it will be 
presumed to have been properly issued.95 Where 


93. Coverdell v Erickson, 168 NW 1] §$ 163, 2352, 4994, plaintiff in attach- 
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a claim of intervention is filed in a corporation’s 
name by its treasurer, and its president and treasurer, 
being two of three directors, appear to prosecute 
the claim, a presumption exists that the filing of the 
claim was the authorized act of the corporation.96 
The fact that the intervening claimant was in posses- 
sion of the property attached at the time of the 
levy thereon raises a presumption that he was the 
owner at such time;9? and where the record title 
to property is in the wife, and there is evidence 
that her money bought this property, a presumption 
ig created that it 1s her separate property, allowing 
her to intervene when such property is attached by 
a creditor of her husband 98 Also, where an :nter- 
vener holds a draft with a bill of lading attached, 
made payable to his order, a presumption arises that 
he 1s a holder in due course.99 


b. Burden of Proof 


Generally, where the attached property was In de- 
fendant’s possession, claimant has the burden of prov- 
ing his right to the property; but, where claimant had 
possession, the burden Is on plaintiff to disprove claim- 
ant’s 1:ght to the p: operty. 

Although there is authority to the contrary, where 
a party interpleads, or institutes an independent ac- 
tion, claiming a right 1n the property superior to that 
of the attaching creditor, the burden 1s, as a rule 
upon him to establish the validity of his claim,? at 


Bank 


367, 89 ND 679 


94 Bank of Mobile v. Lewis, 80 So 
179, 16 Ala App 605 


98. Harris v Daugherty, 11 SW 
921, 74 Tex. 1, 15 AmMSR. 812 


96. G O K Enterprises v Moos, 
172 A 745, 116 NJHq 175, re- 
versing 168 A. 596, 114 NJ Hq. 189 


97. Colo—Doane vy. Glenn, 1 Colo 
495 

Mo —Fairbanks-Morse Co v Coulson 
Food Co, 131 SW. 894, 151 Mo 
App 260. 

Possession by intervener 
Evidence that cattle were way- 

billed as belonging to the intervener 

and that he accompanied them to 

their desiination, where they were 

attached for the debt of the shipper 

while still on the cars, shows such 

actual possession of the intervener 

as to warrant the presumption of his 

ownership —Wear v. Sanger, 2 8 W. 

807, 91 Mo. 348 

98. Bonfigho v Bonfigho, 264 P. 747, 
208 Cal 409. 

99. Mangum v. Mutual Grain Co, 
Inc, 114 SH 2, 184 N.C. 181—6 C 
J. p 894 note 87. 


ment has the burden of proof on the 
trial of claimant’s issue—Third Nat 


Bank v Reeves Grocery Co, 78 So 


808, 113 Miss 365 


2. Ark—Saenger v Standard Lum- 
ber Co, 560 SW (2d) 6589, 185 Ark 
990—Webber v. Rogers, 193 S.W 
87, 128 Ark 25 

Fla—General Motors Acceptance 
Corporation v. Judge of Circuit 
Court, Hleventh Judicial Circuit in 
and for Dade County, 186 So. 621, 
102 Fla 924 

Ky —Daugherty v. Bell Nat. Bank, 
194 SW 6545, 175 Ky. 618—Brown 
v. Johnson & Johnson, 116 8S.W 
278, 182 Ky 70 

Mo—Cochrane v. Furst State Bank 
of Pickton, Tex, 201 S.W 6572, 198 
Mo App 619—Miles v. Haney, 176 
SW 489, 190 MoApp 220—To1- 
reyson v. Turnbaugh, 79 SW. 1002, 
105 MoApp 439 

NC—Fochtman v. Greer, 140 SH 
442, 194 NC. 674—2Hiconomy Elec- 
tric Co v. Automatic Hlectric Pow- 
er & Light Plant, 118 8.H. 8, 185 
NC 684—Mangum v Mutual Grain 
Co,1148SE. 2,184 NC 181—Moon- 
Taylor Co v Gray-Smith Milling 
Co, 97 SH 218,176 NC 407. 


21. Gilpin v. Somerville, 161 A. 272,| Tex—Sanders v. Farrier, (Civ.App ) 


163 Wd. 40 e 


271 SW 283 


In Mississippi, under Code (1906)! 6 CJ. p 394 note 90. 
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(1) In an action against @ con- 
signor of goods under a bill of lading 
with draft attached, in which a wnt 
of attachment was levied cn the pro- 
ceeds of the goods, a bank claiming 
to be the bona fide purchaser of the 
draft for value and in due course had 
the burden of proving its title— 
Sterling Mills v. Saginaw Milling Co., 
114S8H 756,184 NC 461. 


(3) The burden was on the inter- 
vener bank, claiming the proceeds of 
a draft attached by plainnf, to 
show its title—Moon-Taylor Co. v. 
Gray-Smith Milling Co., 97 SE 213, 
176 NC. 407 


(8) Where the buyer, in an action 
against the seller, attached funds 
paid on a draft and the seller's bank 
filed an interplea, claiming owner- 
ship thereof, the court mghtly in- 
structed that it devolved on the in- 
terpleader to prove that the funds, at 
the time they were attached, belong- 
ed to 1t—Townsend Wholesale Gro- 
cery Co. v. Chamberlain Canning Co., 
(Mo App ) 277 S.W. 958 


Htolder of chattel mortgages 

The burden was on the intervener 
to prove that the property attached 
was covered by its chattel mortga- 
ges —Grover v. Cash, 253 P. 676, 69 
Utah 194. 
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least where the property attached was in the pos- 
session of defendant in attachment,® or under some 
statutes, in the possession of a person other than 
clairmant.é 


Where, however, claimant was in possession of 
the property at the time of the levy thereon, this 
fact may throw upon the attaching plaintiff the 
burden of proving that the property was subject to 
attachment under his writ.5 Under such circum- 
stances, claimant has the burden of showing that he 
was 1n possession § 

The statutes sometimes impose upon the attaching 
creditor, in all claum cases, the duty of first estab- 
lishing a prima facie case of ownership in the at- 
tachment defendant and lability of the property to 
attachment, whereupon the burden is shifted to the 
claimant who must then proceed to show his title to 
or lien upon the property.? 

Where claimant has shown that he acquired title 
to the property attached as that of the debtor the 
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burden is cast upon the attaching creditor to show 
facts and circumstances from which a transfer by 
claimant can be inferred.® 

According to some authority, in a controversy be- 
tween an attaching creditor and the claimant of the 
property, the creditor has the burden to show that 
attachment defendant owed the debt or some part 
thereof.® 


Attack on attachment proceedings. It has been 
considered that where the interplea is a denial of 
attaching plaintiffs mght to hold the property by 
reason of some vice or defect in the attachment pro- 
ceedings, the burden is upon attaching plaintiff to 
show the levy of a valid writ and prima facie owner- 
ship in attachment defendant before it is necessary 
for the intervener to introduce any evidence.1 


Fraud or collusion. If a transfer of the property 
to the intervener 1s admitted, but fraud is alleged and 
relied on to avoid such conveyance, the burden of 
proof rests upon the party who sets up fraud. 


Corporation 

In an action against the president 
and controlling stockholder of a cor- 
poration as an individual, the burden 
was on the intervening corporation 
to prove that 1t owned movable prop- 
erty attached as that of the indi- 
vidual—Modisette & Adams v Lo- 
renze, 112 So 397, 168 La. 605. 


Membexs of syndicate 

‘Where defendant as a member of 
@ syndicate sold stock to plaintiff in 
violation of law, and plaintiff sued 
and attached money in defendant’s 
name in a bank, and members of the 
syndicate intervened, claiming a 
right to the money, such interveners 
had the burden of proof to show 
their title and mght to possession of 
the money—Landwehr v. Luingez- 
felder, (MoApp) 3249 SW. 729. 


An interpleader claiming title to 
money attached by plaintiff in the 
case had the burden of proving title 
or right to the money—Rathbone v 
Rathbun, (Mo App) 35 SW (2d) 38 
Furchaser before attachment 

The burden of proof 1s generally 
on the purchaser who bought of de- 
fendant before levy, and who inter- 
venes to claim the property —Wells 
v Guaranty State Bank, 156 P. 896, 
56 Okl. 688 


Son as intervener 

In an action by 2 son to cancel a 
writ of attachment issued against 
his father, on the ground that the 
son was the owner of the real estate 
im question, the burden of proof was 
on the son—Newman v Northern 
Montana Ass’n of Credit Men, 208 P 
914, 68 Mont 6435 


Transferee of bill of lading 


lading from the consignor has the 
burden of proving ownership on a 
motion to vacate the attachment — 
Neumann v Reiss, 245 NYS. 464, 
188 Misc. 576. 


3% Ala—Vest v. Furst Jomt Stock 
Land Bank, 163 So 654—Henley v 
Bradshaw Mercantile Co, 124 So 
426, 220 Ala. 198 

Tex—Sigmond Rothchild Co. v 
Moore, (ComApp) 87 8S W.(2d) 
121, reversing (Civ.App) 22 SW. 
(2d) 688—Sanders v. Farrier, (Civ 
App ) 271 SW. 293. 

Buyer of truck 
Where the buyer of 2 truck from 

plaintiff sells it to defendant and de- 

fendant resells it to the buyer but 
keeps possession, the buyer may 1n- 
tervene in an attachment action be- 
tween plaintiff? and defendant, al- 
though the fact that defendant had 
the truck when it was attached 
puts the burden on the buyer of 
showing that he had title or right to 
possession—Henley ov. Bradshaw 
a tile Co,, 124 So. 426, 220 Ala 
19 


Shifts burden 
Plaintiff's proof of defendant's pos- 

session and control claiming to own, 

and exercising customary acts of 
ownership over, property when at- 
tached, sufficed to shift to the par- 
ties, interposing claim, the burden 
of establishing their mght—Dusen- 
berry v Black, 99 So. 910, 211 Ala 

153 

4 Bolin Tool Co v Jernigan, (Tex 
Civ App.) 50 S.W.(2d) 397. 

& Allen v. Dickey, (GaApp) 188 
SE 278—Foremost Dairies v 
Kelley, (GaApp) 181 SE 204— 
Blount v Dunlap, 130 SH 698, 84 


4A mere transferee of a bill of GaApp 666—6 CJ p 395 note 93 
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Presumption of title where claimant 
In possession see subdivision a of 
this section. 

Proof of possession 
‘Where the sheriff’s return does not 

state who was in possession, it is 

incumbent upon the attaching party 
to prove by competent evidence who 
was in possession —Boaz v. Schnei=- 

der, 6S W 402, 69 Tex 128 


6 Briggas v Briggs, (‘Tex Civ App.): 
227 SW 611. 


Loveman, Joseph & Loeb v. Fos- 
ter, 150 So. 170, 227 Ala 385—Mc- 
Donald v. Stephens, 85 So 746, 204 
Ala 8569—Barnes v Montgomery, 
(AlaApp) 158 So. 661—8 CJ p 
395 note 93. 


8S Lipschitz v. Halperin, 103 NYS. 
202, 68 Misc 280 


7. 


8 Dickman v. Williams, 60 Miss. 
500 
10. Swofford Bros Dry-Goods Co. 


v Smuith-McCord Dry-Goods Co. 
37 SW. 103, 1 IndT 314—6 CJ. p 
$95 note 97 


Issue as to validity of attachment 
see supra § 357 c (1). 

ll. Mo—Gate City Nat Bank v. 
Boyer, 142 SW 487, 161 Mo App 
143. 

Okl—Wells v Guaranty State Bank, 
156 P 896, 66 Okl 688. 

6CJ p 896 note 94. 


wad faith 

Under statute exempting from at- 
tachment materials furnished for use 
in construction of a building, as long 
as such materials were to be applied 
in good faith to construction or re 
pair of the building, the burden was 
on an attachment creditor to show 
bed faith in the purpose for which 
the materials were on the ground— 
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Where interveners charge collusion between plain- 
tiff and defendants in attachment for the purpose 
of allowing plaintiff to obtain unlawful preference 
over the interveners and other creditors of defend- 
ants, the burden is on the interveners to prove such 
charge.14 

Making up of issue by court. Under a statute 
providing that where a third person interposes a 
claim to the attached property an issue shall be 
made up under the direction of the court, the court 
has in its discretion authority to make plaintiffs 
take the position of actors, thus placing upon them 
the burden of proof 1 
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Subject to the general rules of evidence, the claim- 
ant or intervener 1s entitled to introduce any proper 
evidence relevant to the issues and tending to es- 
tablish his title to or clam upon the property,14 
while the attaching plaintiff may show any facts 
legitimately tending to dispose of or avoid such title 
or claim,15 under the denial contained in the general 
replication.16 Plaintiff in attachment cannot, how- 
ever, show that other persons have an interest in 
conjunction with the interpleader, or that the in- 
terest of the interpleader is subject to the claims 
of a stranger,17 and, in general, any evidence which 
does not legitimately tend to throw light on the is- 


§ 360. Admissibility 


Competent evidence which is relevant to the Issues 


California Trojan Powder Co v 

Wadhams & Co, 166 P. 759, 85 Or 

807. 

12. Daniels v. Solomon, 11 AppDC 
163 

13. Pelzer Mfg Co. v. Pitts, 57 
BH 29, 76 SC. 349, 11 Ann Cas 665 


14 Loveman, Joseph & Loeb v 
Foster, 150 So 170, 227 Ala. 385— 
6CJ p 896 note 1. 


OGlaumant under chattel mortgage 
Where the vendor of land claimed 
a lien on cotton raised thereon and 
sought an attachment, claimant of 
the cotton under a chattel mortgage 
from the vendee of the land could 
introduce evidence tending to show 
nonexistence of the relation of land- 
lord and tenant between the vendor 
and the mortgagor—Herzfeld _ v. 
Hayne, 76 So 978, 200 Ala. 615. 


Contract to which plaintiff is not a 


Hividence of a contract between de- 
fendant in attachment and claimant, 
to which plaintiff was not a party, 
is not binding on plaintiff and 1s in- 
admissible in a claim suit —Monroe 
County Growers’ Exch v Harper, 
108 So 600, 20 Ala.App. 5832. 


dividence of original sales contract 

An intervener may not prove his 
title to attached property by offer- 
ing in evidence the original sales 
contract providing that he retains 
title until payment, along with oral 
evidence of purchase under the con- 
tract, but must further prove that 
the purchaser under the contract had 
not perfected his title by payment — 
General Motors Acceptance Corpora- 
tion v. Judge of Circuit Court, 
Eleventh Judicial Cricuit in and for 
aoe County, 136 So. 621, 102 Fila 
924. 


Hividence under general issue 
in a statutory tnal of the right of 


sues in the intervention should be excluded.18 


property where the only proper is- 
gue is affirmation by plaintiff that 
the property levied on 1s subject to 
the attachment, and a denial of that 
fact by the intervener, such issue 
18 sufficient to authorize plaintiff to 
introduce evidence of every fact 
showing the pioperty liable to the 
levy, and to authorize the intervener 
to give evidence of every fact show- 
ing that he has a superior might to 
the property—Milliiello v B F 
Roden Grocery Co., 67 So. 420, 190 
Ala 675 


Jary entitled te know all the facts 

Where a buyer of tomatoes, in an 
action against the seller, attached 
funds paid on draft, and the seller's 
bank filed an interplea claiming own- 
ership of the funds, evidence as to 
the condition of the tomatoes on de- 
livery was properly admitted, since 
the jury were entitled to all facts 
of the controversy -—~Townsend 
Wholesale Grocery Co. v. Chamber- 
lain Canning Co, (MoApp) 3277 
W. 958. 


To prove sale 

Testimony relating to a transac- 
tion between plaintiff and attachment 
defendant 18 competent and admussi- 
ble to prove a sale of the property to 
the intervener—Frank v. Levi, 81 
N.W. 459, 110 Iowa 267. 


Use of automobile 

In an action against a husband in 
which his wife intervened, claiming 
ownership of an attached automobile, 
evidence that the husband used the 
automobile in his employment was 
inadmissible, not tending to prove 
whether he owned, borrowed, or 
leased the automobile—BSeaver Park 
Land & Water Co. v. Cowie, 189 P. 
856, 68 Colo. 390. 


15. Ramsey v. Federal Surety Co, 
896 note 2. 
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Where there has been a levy on certain barrels 
and half barrels, “each about half full,” but with no 


Abandonment of claim 

A. contract apparently showing an 
abandonment by the intervener of 
his claim is admissible —Henderson 
v. Baker, 47 SW. 211, 20 Ky.L. 580 


Draft and bill of lading 

In an action by the drawee of a 
draft with bill of lading attached to 
recover damages for the drawer’s 
breach of contract of sale with inter- 
vention by the bank at which it was 
payable claiming ownership of funds 
attached, where there was no contro- 
versy as to identity or form of the 
draft which plaintiff had paid, the 
draft was admussible-—-S Sternberg 
& Co v. Crohon & Roden Co., 90 
SE 9365, 172 NC 731. 


Priority 

Where an intervener claims title 
to attached property by virtue of a 
mortgage prior to the levy of at- 
tachment, the attaching plaint:ff may 
show by instrument that his lien 1s 
antecedent in date to intervener’s 
mortgage —Boswell v. Carlisle, 55 
Ala 654. 


16. Ill—Hutchinson Nat. Bank v. 
Crow, 56 Ill App. 668. 
Kan—Tennent v. Battey, 

$24. 
6 CJ. p 396 note 3. 


17. Levy v. Levy, 81 Mo 403. 


18. Ala—Monroe County Growers’ 
Exch. v Harper, 103 So. 600, 20 
Ala App. 632. 

Mo—Highfield v. United Magazine 
Press, (App.) 190 S.W. 926. 

6 CJ. p 396 note 5. 


Failure to plead a mortgage 

(1) Where the intervener’s affi- 
davit of claim fails to state that the 
nature of his claim is through a 
mortgage, he may not recover as a 
mortgagee, and evidence tending to 
establish a mortgage is inadmissible. 
—Gulf Coast Lumber Co. vy. Miles, 
90 So. 281, 206 Ala. 429. 


18 Kan. 


statement as to the actual contents, the levy is a levy 
on the barrel and contents; and, on trial of a clam 
case under such levy, it is not error to admit evi- 
dence as to the contents of each barrel.2® 


Although the intervener may show a bona fide sale 
and delivery of property by defendant 1n attachment 
to himself before plaintiff's lien attached by levy 
of attachment,”9 and the fact that the conveyance was 
recorded subsequent to the attachment will not neces- 
sarily render it madmussible in evidence,*! as a rule, 
evidence of m2tters occurring after the attachment of 
the property,*2 including bills of sale28 and rece:pted 
bills dated after the levy,*4 1s not admissible in a pro- 
ceeding to try the right of a claimant thereto, at least 
where such matters have not been specially pleaded 25 


Acts, adsussions, or declarations of parties. The 
acts or declarations of attachment defendant while 
in possession, tending to indicate or explain the char- 
acter of his possession, are admuissible,#6 1f made in 
the presence of claimant,27 but declarations of de- 
fendant after he has parted with his possession,?8 
or subsequent to the levy and interposition of inter- 
vener’s claim,2? are inadmissible. 

Declarations of a claimant tending to prove the 
validity of his title to property in controversy are 
not admissible in his favor,®® but his oral®2 and writ- 
ten?2 admissions or declarations derogatory to his 
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claim or title are admissible in evidence against him, 


The testimony of a witness that he held posses- 
sion of the goods for claimant but not for attachment 
defendant 1s admissible when the title of the latter 
1g not well established.38 


Affdaut and bond of clamant The affidavit®4 and 
bond given by claimant for the redelivery of the 
property®5 are admissible for plaintiff in attachment 
to prove the levy. 


Proceedings wn attachinent. Ina statutory trial of 
the nght of property the writ of attachment 1s ad- 
mussible 1n evidence against clarmant,°6 and, :1f it 1s 
lost, 1ts existence and contents may be proved by 
secondary evidence 87 


An inventory or appraisal attached by the levying 
officer to the return of a levy under an attachment 
and made a part thereof 1s competent evidence in 
a claim suit instituted to determine the rights of 
the parties to the property levied on,88 as tending 
to prove the value of the property.9 


Inasmuch as the question of the validity or invalid- 
ity of attachment plaintiff's claum against defendant 
does not arise on the trial of the right of property, 
it has been held that a judgment in an attachment 
suit would be inadmissible as evidence against claim- 
ant 1n a trial of the right of property.49 


(2) Intervener’s evidence that de- 
fendant in attachment bad tendered 
produce in payment of rent for 
which the attachment was brought, 
that claimant furnished defendant 
merchandise to aid in making crop, 
that claimant’s mortgage had not 
been paid, and that claimant had not 
been paid for ginning cotton which 
had been attached, was held inadmis- 
sible where the intervener’s claim 
affidavit did not refer to the mort- 
gage under which his claim was 
made, or the nature of the right 
claimed —Vest v Firat Joint Stock 
Land Bank, (Ala) 163 So. 654 


198. Parhem v Potts-Thompson Liq- 
uor Co, 66 SE 460, 127 Ga 303 


20. Henley v Bradshaw Mercantile 
Co, 124 So 426, 220 Ala 198 


Gonveyance prior to levy 

In a suit in which a growing crop 
was attached, one intervening and 
claaming title by purchase from the 
debtor's wife was entitled to show 
that the crop had rassed by a con- 
veyance from the Cebtor to the wife 
before the levy, and, so far as he 
had notice at the time of the pur- 
chase by h.m, in good faith —Botna 
Valley State Bank v. Greig, 180 N.W. 
301, 190 Iowa 1565. 


@2. Utah-Idaho Sugar Co. v. Lewis, 
187 P 690, 95 Or 334 


22. Murnan v Isbell, 271 P 649, 1388 

Okl 160—6 CJ. p 397 note 23. 
Depositions 

Depositions of officers of bank, not 
made in the course of business, and 
after the transaction in controversy, 
are inadmissible—S Sternberg & Co 
v Cronon & Roden Co, 90 SE 9865, 
172 NC. 781. 


Svidence of ownership 
Evidence of claimant’s exercise of 
ownership and control of the prop- 
erty from the time of the alleged 
purchase to attachment, but not 
later, 18 compstent—Murnan vy, Is- 
bell, 271 P 649, 188 Ok! 160 
23. Fontaine v. Beers, 19 Ala 723. 
24 Arnold v. Cofer, 38 So. 539, 185 
Ala. 364 
25. Plano Mfg. Co v Cunningham, 
78 MoApp 3876—6 CJ. p 897 note 
24 
28 Arnold v. Cofer, 38 So. 589, 185 
Ala 364—6 CJ p 396 notes 7, 8. 


27. Vermillon v. Parsons, 94 SW 
289, 118 Mo.App. 260 
28. Smith v. Haire, 58 Ga. 446. 
Hlearsay evidence 
Statements by defendant in attach- 
ment to the attaching creditor as to 
his own financial condition are hear- 
say, not pertinent, and highly preju- 
dicial to the interpleader, and there- 
fore inadmissible—Torreyson vy. 
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Turnbaugh, 79 8S.W. 1002, 105 Mo. 

App 4389 

29. Fontaine v Beers, 19 Ala. 722 
— § CJ p 396 note 11. 

30. Barber v. Einard, (Miss) 4 So. 
120—6 C.J p 897 note 12 

3L. Cal—Bleven v. Freer, 
172 

Minn —Wright v. Tanner, 
422, 92 Minn 94 

6 CJ. p 897 note 18 


32. Sawyer Paper Co. v. Mangan, 68 
Mo App. 1. 
33. Max v Watkins, 30 Ga 682 


SS Guy v. Lee, 2 So 373, 81 Ala. 
1638. 


35. Guy v Lee, 2 So 278, 81 Ala 
163—Mayer v Clark, 40 Ala 259— 
Henderson v. Montgomery Bank, 
ll Ala 855 


36. Ala—Guy v Lee, 2 So 278, 81 
Ala 168 

Ill—Sheldon v Reihle, 2 Ill 519. 

6 CJ p 397 note 17 


S7. Derett v. Aloxander, 25 Ala 265 


38. Schloss vy. Inman, 30 So 667, 129 
Ala 424. 


38. Hunt v. Strew, 338 Mich 8s5— 
Walrath v Campbell, 28 Mich. 111 
—6 CJ. p 897 note 20 


40. King v. Central Hardware Co, 
85 So. 822, 204 Ala. $86, reversing 


10 Cal 
99 N.W. 
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Relationship of claimant and debtor. Evidence of 
the relationship between the intervener and one of 
defendants in attachment has been held nadmuissible 
against the intervener,‘1 but there 1s also authority 
for a contrary view.*2 


To contradict officer's return. The levying officer’s 
return of the attachment 1s not conclusive against an 
intervening claimant of the property levied on, and 
evidence contradicting such return may be introduc- 
ed on behalf of such clammant.43 


To show fraud. The claimant may, on framing the 
proper issue, show that the judgment obtamed by 
the attaching creditor against the debtor was obtained 
by collusion and fraud.‘ 


Evidence tending to show that the title of the in- 
terpleader was fraudulently acquired 1s admissible,45 
although in some jurisdictions attaching plaintiff 
must prove defendant's indebtedness to him before he 
can attack the bona fides of the transfer.46 The 
fraud must be proved by evidence other than the 
affidavit for attachment, which in some jurisdictions 
is held unadmussible for that purpose ;47 and, on the 
other hand, claimant cannot in rebuttal introduce 
his petition filed in an action against his debtor in a 
suit to which attaching creditor was not a party show- 
ing the consideration paid for the property.48 

If claimant alleges that attachment defendant ob- 
tained the goods from him through fraud, collec- 
tions made and disposition of assets by defendant 
prior to the levy are competent and admussible,49 
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and claimant may likewise testify to statements made 
by defendant to obtain such credit from him.50 


To show indebtedness to claimant, The account 
books of defendant in attachment have been held 
admissible to show the existence and amount of his 
indebtedness to the intervening claimant.51 


To show title in third person. As an intervening 
claimant of property must recover on the strength 
of his own title, any evidence tending to show ti- 
tle in a third person not connected with the suit is 
inadmissible on his behalf,52 unless m some proper 
way he connects himself with such outstanding ti- 
tle,5? although the intervener may show that, before 
the attachment issued, defendant had sold the prop- 
erty to persons from whom the intervener purchas- 
ed it, his purpose in such instance not being to claim 
the property as that of a third person.54 

To show value of property. Evidence of the value 
of the property attached is relevant and admissible 
in a suit or procecding bei-veen the attaching cred- 
itor and a claimant of the property,55 and may be 
offered by either party.56 


§ 361. —— Weight and Sufficiency 


The party having the burden of an Issue must estab- 
lish :t by a preponderance of the evidence, and such proof 
ta sufficient. 


As in other civil actions, the party in the preceed- 
ing having the affirmative of an issue must prove it 
by a preponderance of the evidence, and such proof 
1s sufficient.5? This evidence should be of a positive 


85 So 821, 17 AlaApp. 347—€6 C 
J. D 397 note 22 


41. Baum v. Sanger, (Tex Civ App ) 
49 S.W 660 


42. La—Porterfield v, 
10 La Ann 61, 

Minn —Wrght v. Tanner, 99 NW 
422, 92 Minn 94 

€ CJ. p 397 note 27. 


43. Bruce v. Kays, 1 SW (2d) 214, 
222 MoAnpp. 17-6 CJ. p 397 note 
28. 

Miusdescription 
A. misdeacription by the sheriff un- 

der the writ of attachment would 

not bind the intervener to preclude 
him from showing that morigaged 
property and the attached property 

were the same—Bruce v Kays, 1 

SW (2d) 214, 222 MoApp 77. 


#% Still v. Focke, 2 S.W. 59, 66 Tex 
715. 


45. Mankato Furst Nat. Bank v. 
Kansas City Lime Co., 43 Mo App. 
561—6 CJ. p 898 note 82. 


‘Wraudulent claim of intervener 
Where an attachment was levied 


Greenwood, 


where plaintiff contended that the 
intervener's claim was fraudulent, 
testimony concerning goods found 
in intervener’s home after a fire at 
defendant's store 1s inadmissible as 
that would not tend to prove the 1s- 
sue involved in the case —Paragould 

Wholesale Grocery Co v Middleton, 

235 SW. 469, 208 MoApp. 593. 

46. Campbell, etc, Co v. Ross, 58 
N EH. 596, 187 Ill. 558, affirming 86 
TilApp 856—Spiinger v Bigfcrd, 
43 NE 751, 100 Ill 495, affirming 
65 IllApp 198—Commercial Nat 
Bank v Canniff, 51 IllApp 679, 
affirmed 37 NBD 898, 161 IlL 829— 
6 CJ. p 398 note 38. 

47. Ala—Dolling v. Pollock, 7 So 
904, 89 Ala 351 

Mo—Albert v. Besel, 88 Mo. 160. 

48. Howard v. Parks, 21 SW. 269, 1 
TexCivApp 608 

49. Wollner v Lehman, 4 So. 643, 
85 Ala 274—6 CJ. p 398 note 30. 

50. D’Arrigo v. Texas Produce Co, 
44 SW 681, 18 TexCiv App. 4L 

Gl. Broach v. Wortheimer-Swartsz 
Shoe Co., (Miss) 21 So 300. 


on & motor truck and intervener/5a. Seiszel v. Folmar, 15 So 8650, 103 
claimed ownership of the truck,! Ala. 491—6 CJ. p 398 note 38, 
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63. Wollner v. Lehman, 4 So 643, 
85 Ala 274—Jaockson v. Bain, 74 
Ala. 338. 

54 Shields v. Perry, 16 La 463 

55. Ala—Wollner v Lehman, 4 So 
613, 85 Ala 274—Roswald v. Hob- 
bie, 4 So 177, 85 Ala 73, 7 Am 


SI 28 

Iowa—Ohde v. Hoffman, 90 
750 

6 CJ p 898 note 4L 

56. Roswald v Hobbie, 4 So 177, 85 
Ala. 73,7 AMSR 23 


57. Assignment negatived 

On an application by a third party 
to vacate an attachment of money 
due defendant, a cablegram from de- 
fendant set out in the affidavit, au- 
thorizing the moving party to collect 
“all money owing to me or which 
may become due to me,” nvugatived 
an assignment of such money to the 
moving party —Pedro y Seltzer, Inc, 
v. Brivio, 180 N Y.S. 706, 191 App Div. 
110. 


Mividence held sufficient 
(1) To authorize finding for plain- 
tiff in attachment. 
Cal—Meislisch v San Francisco 
Wool Sorting & Scouring Co, 8 P. 


N.W 
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character, and evidence of a general nature founded 
largely upon supposition is insufficient.58 


(2d) 810, 218 Cal. 668—Miller v 
Ambassador Park Syndicate, 9 P. 
(2d) 267, 121 Cal.App 92 

Ga—Blount v Dunlap, 180 SH 693, 
34 GaApp 666 

La—Toledo Bridge & Crane Co. v 
D. EK. Jeffris & Co, 74 So. 8938, 141 
La. 168. 

Mont—Newman v. Northern Mon- 
tana, Agss’n of Credit Men, 208 P. 
914, 68 Mont. 545 

N D—Grewer v. Kinnischtske, 237 
NW 305, 61 ND 116. 

Okl —Muillus v. Lowrey Bros, 164 P. 
663, 68 OkL 261, L.RAI1918B 336. 

§ D.—Lowe v. Helmer, 210 N.W. 737, 
60 SD 616 

Wash —Livingston v. Gamble-Robin- 
son Commission Co, 181 P. 818, 78 
Wash 268. 

€ CJ. p 898 note 45 [a]. 


(2) To establish immediate delv- 
ery of property to claimant after 
purchase thereof—-Murnan v. Isbell, 
271 P. 649, 188 OklL 160. 


(8) To establish mght to trucks 
attached, as assignee of attachment 
defendant’s interests-——Tenner v In- 
diana Parts Depots, 142 A. 421, 6 N. 
J Misc. 578. 


(4) To make a prima facie case 
for plaimtff—Vest v. Firat Joint 
Stock Land Bank, (Ala) 163 So. 654 


(6) To show that at the time of 
and prior to levy of attachment, 
claimant, who replevined the prop- 
erty, was im actual possession and 
control by the attachment defendant 
as his agent—Clopton v. Jolley & 
Terry, (TexCiv.App) 208 SW. 799 


(6) To show that defendant owned 
the attached property.—Massari v. 
Forest Lumber Co. (USDCFla) 
290 F 470—Larimore v. Parker, 197 
P. 1118, 108 Ran 66—Carman v, An- 
derson, 15 La. 136. 


(7) To show title or mght to the 
property to be in the intervener 
Ala.—Flaherty v. People’s Bank of 

Mobile, 113 So 910, 216 Ala §42— 

Home Guano Co. v. Akin, 92 So 

404, 207 Ala. 867. 

Ark—Saenger v. Standard Lumber 
Co, 50 SW.(2d) 689, 185 Ark 990 
— Collin County Nat Bank v Har- 
ris & Jaggera, 119 SW. 662, 90 
Ark. 489 

Cal—American Fruit Growers of 
California, v. Jackson, 265 P. 926, 
208 Cal 748. 

Kan —Robertson vy Andrus, 266 P. 
68, 126 Kan. 730—Smith v. Eby, 
178 P 405, 104 Kan 178 

La—Public Indemnity Co. v. Smith, 
158 So 698, 179 La 204. 

Miss —Brewer v. Gates, 81 So 206. 

Pa-—Rogers v. Schadt, 67 A. 919, 
218 Pa 617. 

ex —Hargadine vy. Davis, (Civ App.) 
84 S.W. 842. 
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Wash —Mielke y. Hans, 238 P. 5, 183 

Wash 59 
W Va—Armour fertilizer Works v 

Finnell, 164 SH. 258, 112 W Va 

325 
6CJ p $99 note 52 [a]. 

(8) To show a delivery of a bill 
of sale to the intervener in accord- 
ance with the intention of the gran- 
tor—Aber v. Twichell, 116 NW. 96, 
17 ND 3229. 


(9) To show as matter of law that 
a foreign bank owned the drafts, re- 
quiring dissolution of attachment 
against the proceeds as property of 
the seller—P Pastene & Co. VY. 
Irving Nat. Bank, 1644 NB 49, 249 
NY. 272, reversing 229 N.YS. 905, 
224 AppDiv 719, reargument denied 
166 NE 816, 250 N.Y. 5388. 


(10) To support a finding that in- 
structions to issue a certificate in the 
pledgee’s name were the result of 
8, mistake —Brinkman v. Rick, (Tex. 
Civ.App ) 19 S W.(2d) 808. 


(11) To support @ finding that the 
purchaser's agent issued instructions 
to issue certificate in the purchaser's 
neame—Brinkman v Rick, (TexCiv 
App ) 19 SW (2d) 808. 


(12) To support a finding that 
plaintiff did not release, waive, or 
abandon his attachment —Jonge- 
waard v. Gesquire, 199 NW. 685, 61 
ND 178. 


(18) To sustain verdict that bull 
of sale to claimant, who held a mort- 
gage on the property, was not in- 
tended to convey the property, and 
that claimant was not the owner — 
Clopton v Jolley & Terry, (Tex Civ 
App ) 208 S.W. 799. 


Bvidenoe held insufficient 

(1) To overcome claimant’s proof 
of title to property involved —Jami- 
gon v. Wilson, 119 So. 800, 152 Miss 
382. 


(2) To require or support verdict 
for claimant—Newman v. Northern 
Montana Ass’n of Credit Men, 208 
FP 914, 68 Mont 645—Magnolea Muill- 
ing Co v Rommel, 297 P 191, 161 
Wash. 898—Armour Fertilizer Works 
v Funnell, 158 SH 610, 110 W.Va 
416—6 CJ. p 399 note 52 [b]. 


(83) To require or support verdict 
for plaintiff in attachment —Flaherty 
v People’s Bank of Mobile, 118 So. 
910, 216 Ala. 542—Foremost Daines 
v. Kelley, (GaApp) 181 SE. 204— 
Arpas v. Mishawaka Rubber & Wool- 
en Co, (IndApp) 199 NH 167— 
Palmer v. Lelvy, (Mo.App.) 205 8. W. 
244. 


(4) To show delivery of property 
to claimant—Rivard v. Loudon, 
(Wash ) 50 P (2d) 914, rehearing de- 
nied and modified on other grounds 


572 


150 P (2d) 1151 


7 OJI.8. 


The general rule is that where a third party in- 
terposes a claim to attached property, evidence that 


(5) To show that claimant made 
any statement to the bank to encour- 
age the making of the loan from 
which the note sued on as a basis 
for attachment resulted, or was re- 
sponsible in any way therefor to 
make good the chaige of fraud 
against claimant or of collusion be- 
tween him and the borrower from 
the bank —Saling v. First Nat. Bank, 
197 P. 267, 100 Or. 221 


(6) To show that a conveyance to 
defendant by trustee was prior to 
the attachment levy.—Horan v. Va- 
rian, 268 P. 687, 204 Cal. 391, recalled 
276 P. 1002, 207 Cal. 7. 


(7) Other examples of evidence 
held insufficient—¢6 CJ p 398 note 45 
[b], p 400 note 68 [a], [b]. 


tdentity of property 

The property covered by a mort- 
gage conveying “all the dry goods, 
groceries, etc, kept in stock at the 
storehouses and warerooms” of the 
mortgagor, at a certain place, was 
sufficiently identified 1n an interplea 
by the mortgagee in attachment 
against the mortgagor by a showing 
that there was but one store at such 
Place and that the sheriff attached 
all the goods therein —Rice v. Sally, 
75 SW. 898, 176 Mo 107. 


Property held not to be debtors 

The facts that the purchaser of 
chattels at an execution sale was a 
brother-in-law of the execution 
debtor, that the debtor's father-1n- 
law’s name was on the door where 
the goods were kept by the purchas- 
er, that the latter was not engaged 
in @ business to which the chatiels 
would be suited, that the debtor had 
them in his possession and was sell- 
ing them at the time plaintiffs at- 
tached them as the debtor's prop- 
erty, and that the debtor's brothers 
secured the purchaser’s bond to re- 
tain the property, have been held not 
to be evidence of a transfer of the 
property from the purchaser to the 
debtor after the execution sale so 
as to warrant an attachment of it 
as the property of the debior—Luip- 
schitzs v Halperin, 108 NYS 202, 53 
Misc 380. 


58 Perkins v. Lyons, 82 N.W. 486, 
111 Iowa 193. 


Errand 

Where claimant alleges fraud on 
the part of the attachment debtor, 
evidence of a general nature founded 
largely upon supposition will be in- 
sufficient on his part—Perkins Vv. 
Lyons, 82 NW 486, 111 Iowa 193. 
Slight circumstances 

Where the debtor’s title to prop- 
erty attached is shown only by slight 
circumstances and opimions of wit- 
nesses, and the unimpeached evi- 
dence of the claimant is unequivocal 


7 C.d.58. 


the property was in defendant’s possession at the 
time of attachment,59 or that defendant in attach- 
ment had previously represented himself as the own- 
er,®9 is sufficient 1o make out a prima facie case for 
the attaching plaintiff. 


A mere showing of admissions of defendant in 
favor of claimant’s title and a surrender of pos- 
session to claimant a few hours before the levy 
does not overcome the prima facie case which the 
possession by attachment defendant on the date 
of the levy and for some time previous, and the use 
of the property apparently as his own, makes 
against clarmant.61 An admission by claimant that 
the property attached 1s that of defendant in at- 
tachment also operates to make a prima facie case 
against claimant on the question of ownership.62 
Where the return of the levy under the attachment 
does not recite that the property was found in the 
possession of defendant in attachment, the attaching 
creditor successfully carries the burden of proof by 
showing affirmatively that defendant in attachment 
was vested with the title to such property at or 
before the time of the levy.68 


A judgment condemning the property levied on 
to be sold is prima facie evidence im a suit be- 
tween the attaching creditor and a claimant that 
the title to the property was in defendant in attach- 
ment,&# but is not conclusive 6 
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On the other hand, a claimant to attached property 
may establish a prima facie case by showing that 
the property was in his possession at the time 1t was 
attached.66 


Since a claimant of attached property must re- 
cover on the strength of his own title, 1t 1s sufficient 
if the attaching creditor shows that the property 
does not belong to claimant.67 Cla:mant, however, 
1s not required to prove his title beyond a reasonable 
doubt,§8 and, although his evidence 1s such that a de- 
murrer might be sustained thereto; yet, if the cred- 
itor’s evidence shows for claimant a prima facie case 
of ownership, the judgment must be in his favor.®? 


Where a claimant interposes a claim to certain 
goods under each of two different attachments, a 
payment of the assessed value of the goods under 
one claim does not of itself sustain his claim under 
the second attachment 70 


Where, in an attachment suit on the ground of 
fraud in disposing of property, defendant makes de- 
fault, he admits the fraud, and it 1s only necessary 
to connect the interpleader with it by showing knowl- 
edge in himself or his agent, or both;*! but the judg- 
ment against attachment defendant 1s not prima facie 
evidence that the sale to claimant was fraudulent.72 


The value of attached property as assessed under 
direction of statute by the officer levying the writ 
1s to be taken as correct, in the absence of other evi- 


both as to her possession and title, 
@ verdict finding the property sub- 
ject 18 contrary to law—Smith v 
McCranie, 82 SE 807, 14 GaApp 
721—6 CJ p 400 note 68. 


58. Loveman, Joseph & Loeb v. 
Foster, 150 So 170, 227 Ala 385— 
Henley v. Bradshaw Mercantile 
Co, 124 So 426, 220 Ala 198— 
British Mortgage Co v Cody, 338 
So 882, 185 Ala 622—Barnes v 
Montgomery, (Ala App) 158 So 
661—6 CJ. p 398 note 47. 


Burden not sustained 

Claimant to property seized under 
attachment was held not to have sus- 
tained the burden of proof required 
of a third party claiming property 
taken from the possession of one 
other than claimant—Concrete Ma- 
chinery & Supply Co v. Waara, 
(Ariz) 27 P (2d) 682. 


Possession at time of levy 

(1) Where the sherff swears that 
he attached property while it was 
on the place cultivated by defend- 
ant, and that it was part of the crop 
raised by defendant that year, a pri- 
ma facie case 1s raised for the at- 
teching plaintiff—British Mortgage 
Co v. Cody, 38 So 8382, 185 Ala 622 


(2) Even though, shortly prior to 
the levy, defendant in attachment 


gave a bill of sale to the intervener 
who made part payment therefor, 
the fact that defendant’s bailee held 
possession of the goods at the time 
they were attached creates a prima 
facie case for the attaching plain- 
tiff —Floege v Wiedner, 14 8S.W. 182, 
77 Tex. 811. 


Possession of husband 

Evidence that household property 
was stored when the husband and 
his family moved, and that the hus- 
band returned such property for 
taxation makes out a prima facie 
case of title in the husband, author- 
izing a finding for the plaintiff in at- 
tachment —Blount v. Dunlap, 130 8 
Ei 698, 34 Ga App 666. 


60. Kan—<Amuis v. Valerius, 235 P 
888, 118 Kan 4655 

§ C—Ex parte Yorke, 75 SH 3211, 94 
Sc 40 


Implication of 

Where defendant is milent when 
circumstances would seem to indi- 
cate that he should assert his owner- 
ship, if it existed, he will be consid- 
ered to have represented himself as 
owner—Taylor v Butler, (TexCiv 
App) 168 SW 1004 


61. Harvey v. Jewell, 10 SE 681, 84 
Ga 234, 


62. Bleven v. Freer, 10 Cal 172. 
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63. American Nat Bank v. Lee, 53 
8. 268, 124 Ga 868 


6& State v. Spikes, 33 Ark 801 
66. State v Spikes, supra 


66. Draft with bill of lading 

Intervener could establish a prima 
facie case by evidence that a draft 
with bill of lading attached had been 
duly executed and was in its posses- 
sion, payable to its order, and that 
it was & holder and purchaser of the 
draft for value without notice of any 
defenses or equities—Mangum v. 
Mutual Grain Co,114SH 3,184 NG 
181. 


67. Slocomb v Breedlove, 8 La 148, 
28 Am.D. 1386 


68. Ala—Woliner v. Lehman, 4 So. 
643, 85 Ala 274, 

N ¥ —Westervelt v. Phelps, 63 N.E. 
962, 171 NY 212 

6 CJ. p 899 note 64. 


66. Baer v. Groves, 46 MoApp 245 
—€§ CJ p 899 note 55 


70. Derrett v. Alexander, 
265 

71. Graham Paper Co. v. St. Joseph 
Times Printing, etc, Co, 79 Mo. 
App 504 


v2. Ott v Smith, 10 So 76, 68 Miss. 
778—6 CJ p 400 note 73. 
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dence thereon.7® 


Indebiedness. Although it has been held that the 
attachment proceedings are sufficient proof of the 
attachment defendant’s indebtedness to the credi- 
tor,7™ at least where attachment defendant was in 
possession of the property at the time of the levy,’5 
according to other authority the mere bringing of a 
suit upon an alleged debt is no evidence of an indebt- 
edness as against a third person claiming property 
attached in the action ;76 nor are the affidavit, bond, 
and other papers in attachment evidence of any 1n- 
debtedness due plaintsff.77 


Validity of writ. The writ of attachment itself 
is sufficient evidence of its own validity where 1t 1s 
not attacked by special plea.78 


§ 362, Trial 


a. In general 

b. Questions of law and fact 
c. Instructions 

d. Verdict or findings 


a. In General 


Where a verson other than defendant claims property 
attached as that of defendant, the trial of the right to 
such property should be in accordance with ths stztutes 
of the jurisdiction, 

Where a person not a party to the proceedings 
claims property which has been seized under the 
writ, the trial of the mght to the property should 
be in accordance with the statutes of the particular 
jurisdiction.79 Under some statutes issues made by 


73a. Hunter v. Daze, 170 P. 788, 19 
Ariz. 310 
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drews, (DC.N.Y.) 15 B.Supp 10565 
Te 


7 CJS. 


the interpleader should be tried and determined as 
like issues between plaintiff and defendant ;®9 and 
where there are several claiming liens against at- 
tached property, the issues raised between inter- 
pleaders should be tried and determined, and the prop- 
erty awarded to the rightful claimant.8! 


Where there is no conflicting claim as to title, 
an adjudication of title before the hearing on the 
attachment issues is mot necessary.22 In the ab- 
sence of a statute prescribing the procedure, while 
it may be the better practice to have the matter of 
the interpleader settled first and then render judg- 
ment on the attachment suit,83 1t ig not necessary to 
do so, as the court has ample power to protect the 
true owner from sale of the property under the at- 
tachment 1n case the issues as to ownership are found 
for him on his interpleader, even though judgment 
in the original suit 1s entered before determination 
of the issues raised by the interpleader.84 It has also 
been held that 1n attachment, wherein an intervener 
claiming title to the property attached is interested 
only in the issue of title, 1t rests in the discretion of 
the court whether or not such intervener be given a 
seperate trial85 Of course, if a statute prescribes 
the order in which the interpleader and the princi- 
pal action shall be tried, the statutory procedure 
should be followed. Accordingly, where the stat- 
ute so provides, the right to the attached property 
must be tried prior to the determination of the rights 
of the parties to the orginal action ;8& while under 
others it may not be tried until the attachment suit 
has been prosecuted to judgment.®7 


issue between plaintiff and claimant. 


¥4 Moore v. Penn, 10 So 343, 95 
Ala 200—Pullam vy Newberry, 41 
Ala. 168—Butler v. O’Brien, 6 Ala. 
3ice—6 CJ p 400 note 75 


75 Sexey v Adkinson, 34 Cal. 346, 
91 AmD. 698—6 CJ. p 400 note 
76. 


76. Dickenson v. Cowley, 
269 

v7. TlL—Yost Mfg. Co vy. Alton, 48 
NE. 175, 168 Ill. 564 

Ind.—Shaffer v Alden, 3 Ind. 42, 

€cC.J p 400 note 78. 


¥3. Yarboroush v. Weaver, 
Civ App ) 22 SW. 77L 


Proof of validity of attachment 

Claimant of property seized under 
attachment is not entitled to a gen- 
eral charge, on the theory that the 
execution in favor of plaintiff was 
insufcient to make out a prime fa- 
eic case, because there was no proof 
oft the validity of the attachment 
writ —Mooneyham vy. Herring, 86 So 
£90, 204 Ala 3382 


Ta US—T. W. Warner Co. v. An- 


15 Kan. 


(Tex. 


v. Pratt, (Civ App.) 1 
8 W.(2d) 441 
in Mew Jersey 
In trying the right of property 
taken by a sheriff by virtue of a writ 
of attachment, that officer may de- 
termine the admissibility of evidence, 
but has no power to direct a verdict, 
but only to conduct the inquisition 
as prescribed by statute. and there 
is a statutory distinction between 
such proceeding and one where the 
sheriff's taking is by virtue of an 
execution to enforce a judgment, in 
the latter proceeding the inquisition 
is to be tried by a judge of the com- 
mon pleas court as any other case 
of trial by jury—Brown v. Chris- 
tian, 117 A. 284, 97 NJ Law 56. 


80. Ramsey vy. Federal Surety Co, 
249 P. 187, 121 Okl. 177—6 CJ. p 
400 note 80. 


meturn of writ, affidavit and bond 
In an attachment proceeding, it 
is only where the writ, affidavit, and 
bond have been returned into court 
that the court has authority, under 
Code (1907) § 6040, to make up an 


574 


—Key v. Haynes, 84 So. 563, 17 Ala. 

App. 229. 

Sl. Miller v. Campbell Commn. Co, 
74 P 607, 18 Okl 76. 


ea. Hawk v. Bruce, (Mo App.) 195 
S.W. 569. 


83. Hurt v. Ohlman, 181 NH. 699, 
849 Ill 168—Cermak v Schaaf, 139 
NB. 39, 308 Ill 61, 37 ALR. 1898, 
affirming 224 IllApp 3861 

84. Cermak v. Schaaf, supra. 

85. Alpine Cotton Mills v. Weil, 40 
SH 218, 129 NC. 452. 


66. Mo—Hawk v. Bruce, (App) 195 
Sw. 569. 
Tex —Pring v. Pratt, (Civ App) 18 
W.(2d) 441 
6CJ. p 401 note 8&4. 
Betention of property on bond 
An act authorizing the attaching 
creditor, in cases of interveniion, to 
retain the property attached upon 
giving bond to produce it, does not 
require trial at that time of the issue 
of ownership —Kupperman v. Moore, 
(Le.App ) 166 So 519 


87. Mahaffey Co. v. Russell & But- 


7 O.J.8. 


In a proper case an attachment may be dissolved 
on an interpleader’s motion to dissolve rather than 
on the issues raised by the interpleader’s answer, 
particularly where there 1s no request that the con- 
troverted facts should be submitted to a jury.88 
Where, however, the showing upon the motion dis- 
closes a substantial question as to ownership between 
defendant and interpleader, a motion to dissolve 
should be overruled, as that question should be de- 
termined upon a fuller hearing than is possible upon 
an ex parte hearing upon affidavits.®9 


Consolidat:on. Where two interventions in an 
attachment proceeding are so closely related that 
they could be treated as a jomt intervention, it 1s 
not error to consolidate them for trial together,®? 
and where different parties levy attachments on the 
same property the causes for a trial of the nght of 
property may be consolidated, although claimant has 
given separate bonds to the creditors ,®1 but a fail- 
ure so to consolidate cannot be availed of as error, 
where no injury has resulted therefrom.9? 


Right to jury tral. Where, under the constitution 
of the state, a jury trial 1s not a matter of right in 
@ special proceeding unless a jury trial therein was 
a matter of rmght at common law, in the absence of 
a statute providing for a jury trial in a proceed- 
ing to establish title or recover possession of at- 
tached property, a jury trial therein 1s not a matter 
of right.98 Where, however, a statute requires the 
court upon the filing of an interplea to impanel a 


ler, 54 So 807, 946, 100 Miss, 122—; MartNS.(La.) ¢57—€4 C.J. p 81 


6 CJ. p 401 note 8&5 
88. Fairbanks, Morse & Co. v. Ing- 


note 96. 
OF. 
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jury to try the right of property, a jury trial on that 
issue may be had as a matter of right, and any party 
to the proceeding may insist upon a jury trial, unless 
the right of a jury trial so given is warved,®* or unless 
the pleadings present only a question of law.?5 Al- 
though there 1s authority to the contrary,°§ the claim- 
ant of the attached property having, as a rule, the 
affirmative of the issue and the burden of proof, 
has generally the right to open and close;®? but 
where the state of the case 1s such that the affirma- 
tive of the issue and the burden of proof has de- 
volved upon the attaching plaintiff, this carries with 
it the right to open and close.98 


Opening statement. Plaintiff, in his opening state- 
ment in a proceeding for attachment in which a 
party claiming the property interpleaded, may read 
his petition filed against defendant in the action.99 


Db. Questions of Law and Fact 


Questions of law are for the determination of the 
court, while questions of fact are for the jury in the case 
of a jury trial, 

In accordance with the rules governing civil ac- 
tions generally, questions of law are for the court, 
while questions of fact are for the jury to deter- 
mine. Where the facts are clear and undisputed, a 
question of law is presented,! and under such cir- 
cumstances the court may properly direct a verdict.? 
Where the title or lien of claimant rests upon docu- 
mentary evidence,® and where the court finds, as a 


Wyo-—Steffy v. Teton Truck Line 
Co, 11 P (2d) 1082, 44 Wyo 845. 


2. NJ.—Levinson v. Godfrey, 74 A. 


litt, 188 P. 248, 106 Kan. 488. 

89. Western Grocer Co v. Alleman, 
106 P. 997, 81 Kan 900. 

90. V. G Bloede Co v Mae Veneer 
Products Co, 290 8S W. 603, 172 Ark 
821, 

91. Davis v. Dallas Nat. Bank, 25 
SW. 222, 7 TexCiv.App 41. 


8@ Davis v. Dallas Nat. Bank, su- 
pra. 


93. Misrach vy. Liederman, 
App ) 58 P.(2d) 746. 


94. Yellow Pine Lumber Co _¥. 
Mays, 94 SH 42, 81 W.Va. 46—6 
CJ p 401 note 88. 


entry of record 

Consent to waiver of jury tmal 
must be entered of record, and a re- 
cital in the record that neither party 
requested a jury and that the court 
was substituted in leu thereof is 
sufficient —Yellow Pine Lumber Co 
v. Mays, 94 SH. 423, 81 WVa. 46. 


os. Ray v. Keith, 75 N.HD 921, 218 
Til 182 


9G. Marmiche wz 


(Cal 


Commagere, 6 


128 Ark. 25—6 CJ. p 401 note 91 

-—€4 CJ p 81 note 97. 
Property in defendant's possession 

Claimant has the right to open and 
close where he admits the property 
was in defendant’s possession at the 
time of the levy —Atkinson v. J. B 
Colt Co, 145 SE 455, 167 Ga. 287— 
64 CJ p 81 note L 


eg. Cassell v Vincennes First Nat. 
Bank, 48 NE. 701, 169 Ill 380—€ 
CJ. p 401 note §92—64 C.J. p 81 
note 98. 
Property in claimant’s possession 
Where the property was in claim- 
ant’s possession at the time of the 
levy, the burden of proof shifts to 
plaintiff who then has the mght to 
open and close—Bones v. Printup 
Bros & Co, 64 Ga 758—Hancock v. 
Geen-Miller Co, 132 SH. 186, 35 Gea. 
App. 81. 
Ramsey v. Federal Surety Co, 
249 P. 187, 131 OkL 177. 


Mass—Demers v. Winslow, 149 
NH 110, 253 Mass 472. 
Tex—Verbalen v. Hby, (Civ.App.) 
285 5.W. 923. 
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278, 79 NJ.Law 2313. 
Tex—Smith v Frost, (Com App) 
264 SW. 926, reversing Frost vy. 
Smith, (Civ App) 207 SW. 392. 
6 C.J. p 402 note 3. 
Direction of verdlot proper 
Where the evidence showed that 
claimant held title to attached prop- 
erty under e» conditional sale and 
that he had not been paid therefor, 
and where the evidence showed that 
plaintiff did not possess such a right 
as to entitle him to take advantage 
of claumant’s failure to register his 
conditional sale, the direction of ver- 
dict for claimant was proper —Lev- 
inson v. Godfrey, 74 A. 278 79 N.J. 
Law 2412. 


Direction held 

Where there is evidence that 
claimant acquired his title fraudu- 
lently, 1t is error for the court to 
direct a verdict in his favor—Meri- 
dian Fertilizer Factory v. Bush, 27 
So 645, 77 Miss. 697—Burns vy. 
Woolery, 45 P. 894, 15 Wash. 134 


8 Yellow Pine Lumber Co. v. Mays, 
94S 42, 81 W.Va. 46. 
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matter of law, that the deed upon which intervener 
bases his claim is void,‘ there is nothing for the 
jury to decide. Whether the facts justify interven- 
tion at all is a question of law for the court.5 


On the other hand, issues upon which the evidence 
is conflicting are for the determination of the jury, 
or the trial court 1n the absence of a jury,® and where 
there is substantial conflicting evidence the verdict 
should not be directed.? Accordingly, upon con- 
flicting evidence, clarmant’s ownership,’ and the bona 
fides of his claim,® the amount due claimant,!° 
whether claimant was induced by fraud to make a 
sale to defendant in attachment which he claims the 
right to rescind!1 or participated in the debtor’s 
fraud im transferring property to him,!2 whether an 
intervening bank held a draft as a purchaser for 
value or merely for collection,1® whether there was 
such a depreciation in the value of the attached 
property as authorized a mortgagee thereof to take 
possession under a provision 1n the mortgage au- 
thorizmg him to do so in case of an unreasonable 
depreciation in value,14 whether a mortgage was 
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executed on certain property and secured a certain 
note, and whether the mortgaged and attached chat- 
tels were identical,15 whether a note sued on was 
still due and unpaid!6 and, if unpaid, the amount 
due thereon,!? whether the mortgaged property was 
the same as that sold under attachment,!® and the 
attaching creditor's knowledge that a third person 
owned the property levied on,19 are questions for the 
jury, and their finding thereon either way should 
not be disturbed20 The credibility of witnesses 
and the weight to be given evidence are also facts to 
be determined by the jury.*4 


c. Instructions 


Instructions should be given on the law applicable 
to the Issues and the evidence, and should not be con- 
fusing or misleading, or invade the province of the Jury. 


In general, instructions should be drawn so that 
the jurors, as laymen, can understand them, leaving 
nothing to their interpretation as to the meaning 
of the court or the duties of the jury 2° The in- 
structions should define to the jury the issues which 


4 American Exch Bank v. Inloes,] Dispute as to ownership 


7 Md. 380 


S  Banker’s Mortg Co v. Sohland, 
188 A 861, 8 WW Harr (Del) 331 


@& Ga—Blount v. Dunlap, 180 SE 
6938 84 Ga App. 666 

Mo—Townsend Wholesale Grocery 
Co wv Chamberlam Canning Co, 
(App) 277 SW 958 

N J—Pass v. Merchants’ Trade Se- 
curities Corporation, 155 A. 773, 9 
N.J Mise. 709. 

Tex. Sigmond Rothchild Co. v. 
Moore, (ComApp) 387 8 W.(2d) 
121, reversing (CilvApp) 22 SW. 
(2d) 533 

W Va—Yellow Pine Lumber Co. v 
Mays, 941 SE 42, 81 WVa. 46. 

6CJ p 401 note 94. 


7 Wia—Z. FE Alley Co. v. Ball, 186 
So 704,102 Fla 1034 

Ga—Muscogee Motor Co. v. Brown, 
184 SE 317, 181 Ga 797. 

SC—Davis v W H Crozier & Co, 
118 SH 3iv7, 121 SC 99 


@& Ga—Blount v Dunlap, 130 SE 
698, $4 Ga App 666 

Tr —elth v J F Arnold & Co, 254 
DiApp 1165. 

Sen—Amis v Valerius, 235 P 838, 
118 Kan 455, modified on other 
grounds 286 P €69, 118 Kan. 650 

Md—Haid v Haid, 175 A 888. 

Mo—Townsend Wholesale Grocery 
Co v Chamberlain Canning Co, 
(App) 877 SW 968 

‘Okl —Whitfield v. Jones, 387 P. 440, 
110 Okl 287. 

Or—tThiering vy. Gage, 284 P. 882, 
182 Or 92 

Tex—Verhalen vy. Eby, (Civ App) 
285 S.W 922 

6CJ p 401 note 96. 


(1) Where the intervener claims 
property attached as that of defend- 
ant in attachment, evidence that de- 
fendant declared over the telephone 
that the property was his raised a 
question of fact to be determined by 
the jury—Davis v W H Crozier & 
Co, 113 SH. 877, 121 SH 99. 


(3) Where defendant held title to 
an automobile which was registered 
in her name by her husband without 
her imowledge or her paying any~ 
thing for it, and transferred title to 
her son, recelving no consideration 
therefor, the son intervening in an 
action against defendant, the ques- 
tion of the ownership of the automo- 
bile 18s for the juuy—Moore v Wil- 
son, 18 SW (2d) 873, 280 Ky 49. 


8 Baum v Sanger, (Tex Civ App ) 
49 S.W. 650—6 CJ p 401 note 96 


10 Citizens’ Trust Co v_ Hlders, 
259 SW. 186, 212 MoApp 6589 


ii. Union Mfg, etc, Co v. Hast 
Alabama, Nat Bank, 29 So 781, 129 
Ala 2392—6 CJ. p 402 note 97. 


12 Maryville Mercantile Co v. 
Hedgecock, (MoApp) 186 SW 55 
— 6 CJ p 403 note 98. 


138. Markham-Stephens Co v Rich- 
mond Co, 99 SH. 17,177 NC 3864 
—Moon-Taylor Co. v Gray-Smith 
Miling Co, 97 SE. 213, 176 NC 
407—Worth Co v. International 
Sugar Feed No. 2 Co, 90 SH. 295, 
172 NC. 38365. 

14 Henton v. 
App 807. 

15. Bruce v Kays, 1 S.W.(2d) 214, 
222 Mo App. 77. 
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Spearman, 62 Mo 


16. Bruce v. Kays, supra. 


17. Citizens’ Trust Co. v Hlders, 259 
S'W. 186, 212 Mo App. 589 


18 Bruce v. Kays, 1 8 W.(2d) 214, 
222 MoApp 77. 


19. Campbell v Denver First Nat. 

Bank, 48 P. 1007, 22 Colo. 177. 
Wages 

Whether probable cause existed for 
the attachment of the wrong party's 
wages 18 a question for the jury to 
decide—L, & N Clothing Co v Con- 
der, 58 S8S'W.(2d) 221, 248 Ky. 28. 


20. Mich—dHeaton v. Nelson, 41 N. 
W 895, 74 Mich. 199. 

Mo—John Deere Plow Co v Sull- 
van, 59 SW 1006, 158 Mo 440—Ha- 
gardine-McKittric Dry Goods Co. v. 
Carnahan, 88 MoApp 318. 


21. Mo—cCochrane v. Furst State 
Bank of Pickton, Tex, 201 S.W. 
572, 198 Mo App 619 

NC—Moon-Taylor Co v. Gray- 
Smith Milling Co, 97 SH. 218, 176 
NC 407 

Tex—Sigmond Rothchild Co. v. 
Moore, (ComApp) 387 8.W (2d) 
121, reversing (CivApp) 22 SW 
(2d) 533—Briggs v. Briggs, (Civ 
App) 227 SW 611, 


23. Mansur-Tebbetts Implement Co 
v. Ritchie, 456 SW. 634, 148 Mo 
587. 


Mot objectionable as lecture 

Full and complete instructions are 
not objectionable as being a lecture 
to the jury, as, In a sense, every 1n- 
struction is a lecture to the jury as 
to the law of the case—Gate City 
Nat. Bank v. Boyer, 1423 8.W. 487, 
161 Mo App. 143. 
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are for their consideration,2® should be so framed as 
to confine their attention to the issue made by the 
pleadings** and the evidence adduced in the case,25 
and should correctly state the law with reference to 
the various matters presented,26 and may state the 
effect of certain evidence, if believed by the jury,?? 
that certain allegations are admitted,2§ and what the 
verdict should be upon a particular state of facts.29 
The instructions given by the court should not in 
any manner invade the province of the jury by with- 
drawing from its consideration any question of 
fact,89 nor should they be conflicting,®1 confusing,32 
misleading,®8 or argumentative,®4 or in any way prej- 
udicial to either party.85 


d. Verdict or Findings 


The verdict should be free from uncertainty, respon- 
elve to the issues and evidence, and dispose of all the 
issues. 


The verdict should be that of the jury,®6 and should 
be free from uncertainty,®? ambiguity,38 and re- 
sponsive to the issue or issues,29 the evidence,!? 
and the charge of the court,*! and must dispose of 
the whole issue submitted to the jury.‘? 


In case of special ownership or partial interest in 
the property or its proceeds where there 13 a privity 
of title between claimant and attachment defendant, 
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the jury should make a finding as to the extent of 
claimant’s interest therein if they have found that 
the attached property belongs to him ;4% but unless 
a special interest is claimed the amount of claimant’s 
interest in the property need not be stated.*4 


Where, on an issue as to whether the claimant of 
attached property was the owner, a verdict was re- 
turned that the jury found for plaintiff in the ex- 
act amount of plaintiff’s debt, it was held that such 
sum should be treated as surplusage, and the verdict 
sustained as an adverse finding on the issue of claim- 
ant’s title,45 


Where several claim suits are pending in the same 
tribunal, each presenting precisely the same issues 
on the record, and the determination of these issues 
depends on precisely the same evidence in each 
case, an agreement of all parties that a verdict in 
one case actually submitted to the jury shall be the 
verdict in all of the cases has the effect of making 
the finding 1n the case that is actually tried regu- 
lar and valid m all of them.*6 


Where the verdict is neither responsive to the 
issues nor supported by the evidence, 1t will be set 
aside;47 but the fact that a verdict is insufficient 
does not entitle an interpleader to file a second in- 
terplea, nor after such a verdict and a judgment 


as. V. G Bloede Co v. Mae Veneer 
Products Co, 290 SW 6038, 172 
Ark 831—¢6 CJ p 402 note 4 


24. Mo-~—Springfeld Engine, ete., 
Co. v. Glazier, 55 MoApp 95— 
Rindskoff v. Rogers, 84 Mo App 
126. 

NC—McLean v. Douglass, 28 NC 
283 

6CJ p 402 note 5. 

25. V G Bloede Co v. Mae Veneer 
Products Co, 290 SW 608, 172 
Ark 821—6 CJ p 402 note 6. 

26. Martin v. Davis, 40 N.W. 713, 76 
Iowa 762—6 CJ p 4023 note 7. 

27. Alpine Cotton Mills v Weil, 40 
SEH 218, 129 NC 452—6 CJ. pn 
408 note 8. 

#8. Snell v. Crowe, 5 P. 522, 8 Utah 
26 

89. Sargent v Cameron, 58 P. 394, 
11 Colo App 200—6 CJ. p 403 note 
10 

30. Lafferty v. Hilliker, 81 SW 910, 
109 MoApp 66—6 C.J. p 403 note 
11 

31. Mansur-Tebbetts Impl Co. v. 
Ritchie, 45 SW 684, 148 Mo. 587— 
6CJ p 403 note 13. 


32. Goldberg v. Bussey, (TexCiv 
— 47 8 W. 49—6 CJ. p 403 note 
1 


33. Mo—Keet-Rountree Dry Goods 
Co v. Hodges, 161 SW. 862, 175 
Mo App. 484. 


¢ C.5.8.—37 


82 Tex 222 
6 CJ. p 408 note 14. 


% Arnold v Cofer, 88 So 689, 135 
Ala 864—6 CJ. p 408 note 15. 


35. What Cheer v Hines, 53 NW 
126, 86 Iowa 2381—6 CJ p 408 note 
16 


$6. Montagnino v. Minolfl, 160 NY 
§ 108 


Verdict not finding of jury 

Where, in a trial of the right to 
property before a sheriffs jury, the 
only evidence was the intervener’s 
affidavit, and the jury were handed 
@ written form, holding for inter- 
vener, to sign, and signed it at the 
sheriff's direction after objection, 
such verdict was not the finding of 
the jury and will be set aside.— 
Montagnino v. Munolfil, 160 N.Y.S8 
108 


37. Heidenhelmer v. Johnson, 18 8 
WwW 46, 76 Tex 200—Pitkins v. 
Johnson, (Tex.) 2 S.W. 459—6 CJ. 
p 403 note 17. 


38 General Motors Acceptance Cor- 
poration v Judge of the Circuit 
Court, lith Judicial District in and 
for Dade County, (Fla.) 186 So 
621. 

Unambiguous verdict 

A verdict “We, the jury, find the 

right of property to be in the plain- 

tiff,’ is equivalent to a simple ver- 
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dict in favor of plaintiff and is not 
ambiguous —General Motors Accept- 
ance Corporation v. Judge of the 
Circuit Court, lith District in and 
for Dade County, (Fla) 186 So 621. 


38. Citizens’ Trust Co v Elders, 
259 SW. 186, 212 MoApp 689—6 
CJ. p 404 note 18 


40. Brinkman v. Rick, (Tex Civ. 
App) 19 SW.(2d) 808—6 CJ. p 
404 note 19 


41. Heidenheimer vy Johnson, 13 S 
WwW. 46, 76 Tex. 200—6 CJ. p 404 
note 20. 


42, Mo—Clitizens’ Trust Co. v. El- 
ders, 259 SW. 136, 212 MoApp 
589. 

Tex—Clopton v. Jolly & Terry, (Civ. 
App) 181 SW 662. 

6CJ p 404 note 4L 

43. Nelson Dustilling Co. Vv. 
bard, 58 Mo App 23. 

44. Beck v. Wisely, 63 Mo App. 239. 


48. Faulkner v. Cook, 108 SW. 384, 
88 Ark. 205. 


46. Jaffray v. Smith, 17 So. 218, 106 
Ala. 113. 

47. NJ—Columbia Bank v. Spring, 
26 A. 711, 55 NJ Law 646. 

Okl —Ranney-Altor Mercantile Co. v. 
Hanes, 60 P. 284, 9 Okl 471. 


Motion for new trial held properly 
overruled —Townsend Wholesale 
Grocery Co v. Chamberlain Canning 
Co., (Mo App) 277 SW. 9658. 


Hub- 


thereon in his favor, can his name be struck from 
the docket without his consent.48 The determina- 
tion by a sheriff's jury as to the validity of the claim 
made by a third person to property levied upon under 
an attachment 1s not such a judicial determination 
as entitles either party to review it by a motion to set 
aside the verdict.*9 


It 1s not necessary to assess the value of the prop- 
erty claimed,50 unless the statute so requires,51 and a 
finding as to the value of the property may be dis- 
regarded as surplusage.52 


Where the verdict as returned by the jury is re- 
sponsive to the issue which has been tried, and the 
intent of the jury 1s clear, the court may, and should, 
correct it 1n matters of form and detail, but 1t must 
not amend it in such a manner as to change its mean- 
ing or effect,5® and, where an amendment to the 
verdict is permissible, 1t may be made after the 
jury has been discharged.54 


§ 363. Judgment and Enforcement Thereof 


a. In general 

b. Where claimant is successful 

c. Where claimant 1s unsuccessful 
d. Amendment or reformation 

e. Effect of judgment 

f£. Execution 


48. State Bank v. Byrd, 8 Ark. 152153. Swofford Bros Dry-Goods Co 
v Smuith-McCord Dry-Goods Co, 
85 F 417, 29 CCA. 239, affirming 
87 SW. 108, 1 IndT. 314—6 CJ 


49. Cohen v. Climax Cycle Co, 46 
NY.S 4, 19 AppDiv. 168 


Where there are no answering af- 
fidavits, the facts must be taken as 
stated in the moving papers upon @ 
motion to set aside the finding of a 
sheriff's jury —Montagnino v. Minol- 
fl, 160 NYS 108. 


50. Citizens’ Trust Co v. Elders, 259 
SW 186, 212 Mo App 589—Wrath- 
er v Lawson, (MoApp) 247 SW 
478—6 C.J. p 404 note 36. 


Sl. Copeland Bros. Realty Co. v. 
Jones, 108 So 691, 214 Ala 615—| 57. 
Home Guano Co v Akin, 92 So 
404, 207 Ala. 867—Jordan v Col- 
lins, 18 So. 187, 107 Ala. 572—6 
CJ. p 404 note 27 


Buficiency of assscasment 

Where property 1s levied on under 
a writ of attachment, and the court 
finds that only one bale of cotton 


p 404 note 28. 


78 Ala. 147. 
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56. State v. Silverstein, 77 Mo.App. 
804—6 C.J. p 405 note 83. 


Mills v. Thomson, 61 Mo. 415— 
6 C.J. p 405 note 83. 


58. Martin v. Harnett, 25 SW. 1115, 
26 SW 945, 86 Tex 617, 674—Pit- 
kins v Johnson, (Tex) 2 SW. 459 
—é6 CJ. p 405 note 84. 


Cobb v. Campbell, 38 S.W. 246, 
14 TexCivApp 438. 


7 CJ.8. 
a. In General 


There must be a Judgment [n accordance with the 
statute, conforming to the verdict, and in accordance 
with the pleadings and evidence adduced at the trial. 

In a proceeding to try the right to property at- 
tached and claimed by a third person, where the court 
has proper jurisdiction,®55 there must be a judgment56 
founded on a regular and valid verdict, to which the 
judgment must conform.5? The judgment should, 
furthermore, be 1n accordance with any statutory 
provisions on the subject,58 although it has been held 
that a judgment not following the statute strictly 
will not be reversed for that reason, where no in- 
jury has resulted to clasmant.59 


The judgment must not allow relief not asked for 
or covered in the pleadings,®9 and it must be in ac- 
cord with the evidence adduced at the trial.61 


In the absence of a statute to the contrary, judg- 
ment may be, and usually is, rendered on the in- 
terpleader or intervention independently of the at- 
tachment suit 62 


Surplusage 1n the findings of the jury should be 
ignored in writing the judgment.§3 


Where sureties have intervened and defended 
claimant’s rights, judgment may be rendered 1n their 
behalf, although it inures to the benefit of claim- 
ant, 84 


yond prayer of petition —Consclidat- 
ed Cos v. Laws, 124 So. 775, 11 La 
App 676. 


61. Barnes v. Montgomery, 
App.) 158 So 661. 


acts not in evidence 

In action for possession of an au- 
tomobile attached as property of a 
third person, a judgment denying 
possession to plaintiff and giving it 
to a third person, based on a pur- 
ported assignment by lens filed after 
the case was submitted was errone- 
ous —Bunnell v. Thomas, 165 P. 1047, 
88 Cal App 684. 


Judgment weight of evidence 

Judgment for an intervener who 
offers no evidence in the tmal is 
clearly erroneous, where plaintiff in 
attachment proves the property lev- 
1ed on was in defendant’s posses- 
sion at the time of the levy.—Barnes 


(Ala. 


&& Swofford Bros Dry Goods Co v. 
Smith-McCord Dry Goods Co, 85 
EB 417, 29 CCA. 289, affirming 87 
Sw 103, 1Ind7T 314 


5S. Mobile Life Ins. Co. v. Teague, 


levied on is liable to the satisfaction 
of the writ and assesses its value, 
there 18 a full compliance with Code 
(1907) § 6041, where a third party 
claimant has possession of the bal- 
ance of the property under his bond 
—Home Guano Co. v. Akin, 92 So. 
404, 207 Ala. 367. = 


52. Wrather v. Lawson, (Mo App.) 
247 S.W. 47%. 


eo. Ky—Fulks v Isaace, 5 S W.(2d) 
1039, 224 Ky 181. 

La —Consolidated Cos v. Laws, 124 
So. 775, 11 La.App 676. 


wudgment beyond prayer of petition 

Where prayer of petition of party 
intervening 1m the sale of attached 
property did not mention the inter- 
veners mortgage, the relief allowed 
under the mortgage would be be- 


378 


v. Montgomery, (Ala App) 153 So 
661. 


62. Cermak v. Schaaf, 224 Ill App. 
851, afirmed 1389 NH 39, 808 IIL 
61,37 AL.R 1898. 


63. Wrather v. Lawson, (Mo App) 
247 SW. 473. 


6& Boehm v. Calisch, (Tex.) 3 8. 
W. 293. 


7 C.J.8. 


Assessment of value of property. Where the value 
of the property is immaterial, it may be ignored in 
writing the judgment,6 although, where the stat- 
ute so requires, an assessment of the value of the 
property may be necessary.66 Where the statute 
provides that the value of the property in controver- 
sy shall be assessed as of the time of the interposi- 
tion of the claim, an assessment of value as of any 
other tume is umproper.67 

Where the property has been sold, it is proper 
that the amount realized by the sale should be as- 
certained by the court.6 


b. Where Claimant Is Successful 


Ordinarily, under the statutes, where claimant Is 
succersft!, the judgment should be that the attachment 
be vecaied or the proceeds of the property, If it has been 
sold, be turned over to ciaimant. 

Of course, where claimant is successful in estab- 
lishing his claim or interest in the attached prop- 
erty, the judgment entered should be m accordance 
with the controlling statute. Ordinarily, under the 
statutes, where claimant or intervener succeeds in 
establishing his title to the property attached, the 
judgment should be that the attachment be vacateda®?® 
as to both the intervener and defendant in attach- 
ment,?© and the property returned to the true own- 
er,’1 and the court should make such orders as 
are necessary to protect the rights of claimant.?2 
In the absence of a statute enabling the court to 
award further relief,72 where the property attached 
has been sold and the proceeds of the sale are in 
the hands of the proper officer, judgment should be 
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that claimant have and recover the proceeds arising 
from the sale of the goods by such officer, who should 
be ordered to pay the proceeds to clarmant;74 and it 
is erroneous to enter judgment for value of the 
property against plaintiff in attachment.75 Where 
claimant establishes a prior right to the proceeds 
of the attached property, or a prior lien thereon, 
judgment should not be entered against attaching 
plaintiff therefor, since if clarmant 1s entitled to per- 
sonal relief, he must obtain 1t against attachment de- 
fendant,’6 and he should not rece1ve judgment for 
a greater portion of the proceeds than 1s necessary to 
compensate him.77 


In an equitable proceeding by interveners to e¢s- 
tablish the priority of their claims, judgment may, 
if asked for by claimant, be rendered against the 
debtor for a claim admitted by him.78 


Where claimant has established his title as a trus- 
tee 1n a valid trust deed, the attachment crediior 1s 
not entitled to a judgment against claimant and the 
sureties on his delivery bond for the value of the 
property after deducting the amount of the valid 
debts secured by the trust deed, because there 1s a 
surplus after making such deduction.79 


On a finding that the property is subject to a 
valid mortgage, a judgment in favor of claimant 
should not discharge the attachment lien, but should 
direct that the mortgagee retain possession untul 
the mortgage has been discharged and that the at- 
taching creditor may sell subject to the mortgage, 
in the manner provided by statute.80 


68. Wrather v. Lawson, (Mo App) 
247 SW 478—6 CJ p 4065 noto 37 

66. Martin v Harnett, 25 SW 1115, 
26 SW 945, 86 Tex. 517, 674—6 
C.J p 405 note 38. 

@7. King v. Central Hardware Co, 
75 So. 967, 200 Ala 209. 


@. St. Louls Brewing Assoc “Y. 
Drulinger, 62 Mo App. 4865. 


69. Oh10—Modoc Soap Co v Bran- 
kamp, 5 Ohio NP(NS) 252 

8 C—Haves v. Sales, 117 SE. 3650, 
126 SC 166. 

@6€CJ p 405 note 40. 


7o. Ford v. Calhoun, 30 SH 880, 
538 SC. 106. 


7l. Haves v. Sales, 117 SH 360, 126 
SC 155—€ CJ. p 405 note 41 


ao election 

Under Rev St (1919) § 1776, pro- 
viding that any person clamming 
property may interplead, the inter- 
pleader must prove title to, or nght 
to the immediate posseszsion of, the 
property, and if he succeeds he must 
take the property or the proceeds 
thereof, if it has been sold by the 


order of the court, and he cannot 
take @ money judgment against the 
attaching creditors, there being no 
right of election to take either the 
property or its value as in replevin 
cases —Citizens’ Trust Co v. Elders, 
259 S W. 186, 2123 Mo.App. 589. 


7a. Haves v Sales, 117 SHE 850, 136 
SC. 155—6 C.J. p 405 note 42. 


Beserving right to ste 

Judgment in attachment suit, in 
favor of mterveners claiming oOwn- 
ership of atiached property, not re- 
serving to interveners right to sue 
plaintiff?’ for wrongful seizure of 
property, was erroneous —Public In- 
demnity Co. v. Smith, 158 So. 692, 
179 La 204 


Statement of amount of mortgage 
and lien 

Where property levied on under a 
writ of attachment was found to 
have passed by purchase to one 
claiming under a mortgage or lien, 
except as to one item of the prop- 
erty, no necessity existed to, and the 
court properly did not ascertain and 
state m the judgment the former 


579 


amount of the mortgage and lien 

debts on the property, the property 

not being liable to the satisfacuon of 
the writ—Home Guano Co. v. Akin, 

92 So 404, 207 Ala 367. 

73 Farmers’ State Bank of New- 
kirk v. Hess, 280 P. 805, 138 OkL 
190, 66 ALR 894. 

Recovery of damages see infra § 366 

74. Citizens’ Trust Co. v Elders, 259 
Sw. 186, 2183 MoApp 589—6 G 
J p 4065 nete 43 


75. Citizens’ Trust Co. v Elders, su- 
pra—é CJ. p 405 note 44, 


76. Chapman v lJBullock, (Tex Civ. 
App) 264 SW. 233. 


77. HB V. Webb & Co vy. Friedberg, 
1236 SE. 6508, 189 N.C 166 


78. Clinton Lumber Co v Mitchell, 
146 NW. 68, 61 Iowa 132. 


79. Pittman v. Rotan Grocery Co, 
39 SW. 1108, 15 TexCiv App 676— 
Ling v Atchison, 38 S.W. 640, 47 
Sw. 642, 14 TexCivApp. 647—6 
CJ p 406 note 45. 


co. Lapowski v Taylor, 35 5 W. 934, 
18 TexCav App 624 
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c. Where Claimant Is Unsaccessful 


Under some statutes, where claimant is unsuccessful, 
the Judgment should condemn the property to the satis- 
faction of any judgment obtained in the attachment pro- 
ceedings, although under other statutes judgment may be 
rendered against claimant and the sureties on his bond 
on breach of its conditions. 


Where the issue is found against claimant, the 
judgment should, under some statutes, condemn the 
property to the satisfaction of the judgment which 
has been, or may be, obtained in the attachment 
suit ;81 and it is not proper to render a money judg- 
ment against claimant,®? or to direct that he and 
his sureties on the claim bond pay plaintiff in at- 
tachment the value of the property as assessed by the 
jury and the costs of suit 8% Under other statutes, 
however, judgment may be rendered against claim- 
ant and his sureties on the bond, in the event of its 
forfeiture or breach of condition.84 Where the stat- 
ute permits the rendering of a personal judgment 
against claimant, judgment may be rendered for 
plaintiff in attachment for the amount of his debt, 
instead of the value of the property, where the debt 
is less than such value 85 Where the statute so pro- 
vides, the rendering of a money judgment against an 
intervener replevying the attached property, on judg- 
ment going against him, is proper, without provid- 
ing in the alternative for a return of the property 86 


Under some statutes, in a trial of the right to 
attached property, an “order of dismissal” 1s in effect 
an adjudication of the failure on claimant’s part to 
establish his right to the property as against the at- 
taching creditor, and places the duty on claimant 
to make return of the property 87 


A judgment in favor of several attaching plain- 
tiffs should not be joint, but should establish their 
rights and priorities 88 


Where claimant received a portion of his claim 
on a sale of the property, in accordance with an 


81. Cooper v Owen, 161 So 98, 280 
Ala 816—6 CJ p 406 note 48. 


Judgment condemning property 

A. Judgment that “property belongs 
to the defendant in the wmt of at- 
tachment issued in this cause and is 
subject to and lable to the satisfac- 
tion of said writ of attachment” 
complies with a statute directing 
that property be condemned to the 
satisfaciion of defendant’sa debt— 
Vest v. First Joint Stock Land Bank, 
(Ala.) 1683 So 654. 


CivApp 488 


87. 
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168 A. 615, 111 
J. p 406 note 51 
85. Warren v. Atlas 
(Tex CivAnp) 197 SW 3820—Cobb 
v Campbell, 388 SW 246, 14 Tex 


7 C.J.S. 


agreement under which he permitted a sale thereof, 
a judgment based on a finding that his claim was 
invalid should contain a provision establishing his 
right to the money he has received from the sale, 
as against the other parties, where an advantage 
has been secured to them by reason of the sale 89 


Where claimant fails to appear and join the issue, 
judgment by default may be had against him hike 
any other defendant,®° although where the intervener 
files his bond and oath, enters his appearance, and 
requests an order directing issues, no default judg- 
ment can be rendered against him until he refuses 
to join issues under direction of the court.91 


A sheriff who successfully defends a replevin ac- 
tion brought for property seized by him on an order 
of attachment, where the property has been taken 
away from him under the order of delivery, is en- 
titled to an alternative money judgment for the 
amount of the lien, in case it is less than the full 
value of the property; otherwise for the actual val- 
ue.92 


d. Amendment or Reformation 


In a proper case the Judgment may be amended or 
reformed. 


In the event of a clerical misprision, the judgment 
may be amended on motion,9* or, where necessary, it 
may be reformed.94 


e. Effect of Judgment 
The Judgment Is conclusive between the parties. 

The judgment on the trial of the right to property 
levied on and claimed by a third person is conclusive, 
as between attaching plaintiff and claimant, on the 
question as to whether or not claimant owns or has 
an interest in the property,95 and is also held to bind 
the sureties on claimant’s bond in the event that the 
property in controversy is not forthcoming, or the 
value thereof is not paid by claimant 96 


PaSuper. 88—6 C|}92 Amis v. Valerius, 285 P 833, 118 
Kan 4655, modified on other 
grounds 236 P. 669, 118 Kan 650 


83%. Seisel v. Folmar, 15 So 860, 108 
Ala, 491—Gray v. Raiborn, 53 Ala. 
40. 


94 Burlacher v. Watson, 88 Tex 62. 


85. Ark—Hershby iv, Clarksville 
Inat, 15 Ark. 128. 


Const Co, 


66. People’s Nat Bank v Corse, 182 
SW. 917, 188 Tenn. 720. 

Sanders v. Farrier, 
App) 271 SW 298. 

88. Fort Worth Pub Co v. Hitson,| Ga—Parham v. Potis-Thompson Liq- 
14 SW. 848, 16 SW. 6851, 80 Tex 


(Tex Civ. 


uor Co, 66 SH 460, 127 Ga 38038 


216 Tli—Weber v. Mick, 28 NH. 646, 181 
82. Ala—Arnold v. Cofer, 88 So /g9. Bryant v. Fink, 39 NW. 820, 75| JL 520. 
Yowa —Clarinda Valley Bank vy App 539 


Wolf, 69 NW. 1181, 101 Iowa 51 


@3. Arnold v. Cofer, 33 So 5389, 1385 
Ala 364—6 CJ. p 406 note 50 


84 Osgood Co. v. Emblem O11 Co, 


note 64. 
81. 


80. Cobb v Campbell, 38 SW. 246, 
14 Tex Civ App. 


Warren v. Atlas Const. Co, 
(Tex.Civ App) 197 SW. 320. 


6CJ p 407 note 57. 


96. Trieste v Enslen, 17 So $56, 1¢5 
Ala 180, citing Charles v Haskins, 
14 Iowa 471, 88 AmD. 378. 


438—¢ CJ. p 406 


580 
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An intervener who replevies the property on a 
forthcoming bond and who is sued on the bond after 
a judgment against his interests is estopped to set 
up any contention raised by him in the claim case,9? 
and a judgment in favor of the intervener estops 
plaintiff in attachment from ignoring or denying 
the possession of the intervener,®8 and gives notice 
of the intervener’s rights to purchasers of the prop- 
erty, who must be governed thereby 99 


Since the action in which judgment in the inter- 
vention suit is rendered is independent of the main 
suit, with separate and distinct issues, the judgment 
does not affect the attachment suit,) nor does it af- 
fect the title to the property as between attachment 
1efendant and the intervener.? 


Where the value of improvements is awarded to 
an intervener, he is not entitled to retain possession 
of the land until the mprovements have been paid 
for, as against an attaching creditor.’ 


Judgment for claimant in an action against the 
attaching officer 1s not binding on the attaching 
creditor unless he has had notice of the action.‘ 


f. Execution 


Where the statute so permits, plaintiff may have 
execution issue on the Judgment. 

Where attached property is claimed by a third 
person who gives the required claim bond, and there- 
after the attaching creditor prevails on a trial of the 
right of property between himself and claimant, it 
ig error to direct the issuance of an execution before 
the return of the claim bond forfeited ,5 but, where 
the statute permits judgment to be entered in the 
proceeding to try the right of property against claim- 
ant and the sureties on his bond, plaintiff may have 
execution issue on such judgment.® 


87. Thompson v. O’Connor, 41 SE. 
243, 116 Ga 120 


88. Smith v Pool, (La) Mann Un- 
repCas 446. 


88. Lobdell v. Union Bank, § La 
Ann. 117. 
i. Nichols v. Koshinick, 19 Ohio 


CirCt (NS) 148—6 CJ p 407 note! 14, 
59. 


844 


Iowa —Petty v Hayden, 88 NW. 389, 


115 Iowa 212 


La 192 


& Rogers v. Bailey, 25 So. 909, 121 


Judgment on merits 

The attaching plaintiff's right to a 
personal judgment on the merits 
against defendant 1s not affected by 
an adjudication of the mght to prop- 
erty attached in favor of the inter- 
vener —Brownell Car Co v. Barnard, 


Ala 314. 
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Ill 520—Needham v. Clary, 62 Ill 


6 CJ p 407 note 60. 
3. Coleman v. Teddlie, 830 So $9, 106; 10. 


4 Peaslee v. Staniford, Brayt (Vt.) 


@& Rhodes v. Smith, 66 Ala. 174—6 
CJ p 407 note 65. 


7 <Ark—Mitchell v. Woods, 11 Ark 
180 
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§ 364. Appeal and Error 


Generally, third persons claiming property attached 
ae that of another may appeal, and the appéal will be 
governed by the rules applicable to other civil appeals. 

Generally, the parties to a proceeding to establish 
or determine a third person’s claim to attached prop- 
erty have the same right of appeal as in actions 
commenced in an ordinary way,’ even though the 
right to appeal 1s not expressly given by the statute 
authorizing claimant to intervene or iterplead in 
the attachment suit. In the absence of a statute pro- 
viding for review of the action of a sheriff's jury, 
however, it has been held that no appeal will lie there- 
from.® 


In accordance with the general rules governing 
appeals 1n civil actions, parties to an appeal are bound 
by the positions which they held at the trial,1° and 
when a proceeding by intervention in attachment is 
treated by the trial court as not necessarily equitable, 
it will be regarded in the same light in the appellate 
courti1 Also, if attachment plaintiff fails to recover 
judgment, the exclusion of evidence of the value of 
attached property would not be an error for which 
he could complain,12 although, if the validity of the 
conveyance to claimant of attached property 1s as- 
sailed, the exclusion of evidence showing the value 
of the property would not be harmless but would be 
reversible error 18 


To what court appeal lies. The appeal must, of 
course, be taken to a court having proper jurisdic- 
tion; thus, where a question imvolving the title to 
land is 1n issue, appeal must be taken to that court 
alone which has jurisdiction as to such question ;14 
and the same principle applies where the jurisdiction 
of the appellate court is dependent on the amount in 
controversy, which, for the purpose of defining the 
jurisdiction of the courts, has been interpreted a» 


& Mitchell v. Woods, 11 Ark. 180 

9. Cohen v Chlhmax Cycle Co, 46 N. 
YS 4, 19 App.Div 158—Montag- 
nino v Muinolfil, 160 N.Y.S. 1038—6 
CJ p 407 note 66 

Edwards v Stewart, 44 S.W. 326, 
141 Mo 662. 

wurden of proof 
One accepting the burden of proof 

on the trial must retain it on ap- 

peal—Edwards v. Stewart, 44 SW. 

$26, 141 Mo. 562. 


11L. Clinton Nat Bank v Studemann, 
37 NW. 112, 74 Iowa 104. 


12. Roswald v. Hobbie, 4 So. 177, 
86 Ala 73,7 AmSR 23. 


40 SW. 762, 139 Mo. 142 


& Ark —Hershy v. Clarksville Inst, 
15 Ark 128 
1ll—Weber v. Mick, 28 N.HL 646, 131 


Tll——Seass v Manion, 92 IllApp 471 

NC—McLean v. McDaniel, 44 NC 
203 

Vt—Chaffee vy. Malarkee, 26 Vt. 242 

6 CJ. p 407 note 66. 


581 


1% Roswald v. Hobbie, supra. 


14. Ducker v Wear, etc, Dry Goods 
Co, 84 N.B 562, 145 Ill 668—6 G 
J p 408 note 68. 
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the value of the property attached, and not the 
amount of the claim sued on.15 


Parties. Where there is judgment against the in- 
tervener and defendant in attachment, the intervener 
must himself appeal, and an appeal by attachment 
defendant is not sufficient to bring up the question 
of ownership.16 


Time for appeal. The appeal must be taken and 
perfected or the writ of error sued out within the 
time prescribed therefor by statute.2? 


Supersedeas or stay of proceedings. Where a bond 
is given by clammant, the pendency of the appeal op- 
erates as a supersedeas, and the attaching officer 
is not liable for failure to levy an execution issued 
against the property interpleaded.18 


Record. The record on appeal in proceedings to 
try the right to property attached must be kept dis- 
tinct from the record of the proceedings in attach- 
ment,!9 and must show that an issue has been made 
up between claimant and attaching creditor.29 
Where a claim is interposed by one partner in the 
name of his firm, subsequent proceedings are prop- 
erly conducted against the partnership as claimant, 
notwithstanding the bond 1s given by each partner 
individually and recites that he “has filed a claim ,” 
and, accordingly, a recital in the judgment entry that 
the one interposing the claim is a member of the 
partnership 1s sufficient, on error, to sustain a default 
against the partnership as clarmant.*4 


Scope and extent of review. Where the question 
at issue on trial was the right to the attached prop- 
erty, the appellate court can pass on that question 
anly 22 


Since only where there is a flagrant abuse of its 
authority by the trial court will the appellate court 
review matters involving the trial court’s discretion, 
a1. 
22. 


16. Martin vy. Duncan, 41 NH 43, 
166 Ill. 274, reversing 47 Ill App 
8t—6 CJ p 408 note 89 

16 Hardie vy Colvin, 9 So. 745, 438 
LaAnn 8651 

17. Ryan v. Heenan, 41 NW 367, 76 
Iowa 589—6 CJ p 408 note 71. 


18. State v. Ranson, 86 Mo 327—é€ 
CJ. p 408 note 72 


19. Scott v. Levan, (MoApp) 286 
SW 407—6 CJ. p 408 note 78 


20. Tupper v. Cassell, 45 Miss. 352 


Recital to clerk 

A recital of the clerk that “the 
jury came to try the issue” is not 
sufficient record that the issues have 
been made up for the purposes of 
appeal—Tupper v. Cassell, 45 Miss 
$52. 


py 408 note 76. 


78 
27. 
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Pace v Loe, 49 Ala. 57L 


Clarinda Valley Bank v. Wolf, 
69 NW 1181, 101 Iowa 61—6 CJ 


23. Funkhouser v. How, 18 Mo 47. 
24 Wineman _e vy. 
Dairy, 151 So 749, 168 Miss 588 
25. Brownell, etc, Car Co v. Bar- 
mard, 22 SW 608, 116 Mo 667 
a3. Knight v Rhoades, 61 P 8:69, 
10 KanApp 8&—6 CJ. p 408 note 


U. 8S Mdehity & Guaranty Co. v 
Albert, 59 SW (2d) 644, 248 Ky 
875—6 CJ p 408 note 79 

23. Gray v. Raiborn, 58 Ala 40. 

23. Massillon Hngine, 
Arnold, $2 So. 594, 188 Ala. 368— 
@ C.J. p 408 note 81, 
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the appcllate court will net interfere with the discre- 
tion of the trial court m refusing permission to in- 
terplead after the time for interpleading has pass- 
ed,*8 with the trial court’s decision allowing a judg¢- 
ment creditor to join issue on a third party claim 
after the term to which the garnishment 1s return- 
able,24 or with the trial court’s decision to dismiss 
an interplea in attachment for want of notice of fil- 
ing 26 

The appellate court will not consider questions of 
fact which have been determined by the jury,2° or 
consider objections not raised in the trial court ;?7 
neither will it look into the attachment for the pur- 
pose of finding error in the claim suit, unless the rec- 
ord of the former 1s introduced m some legitimate 
way into the latter.*8 

Where it appears from a recital in a verdict not 
assessing each item of property, in a trial of the 
right to property, that there was an agreement of 
the parties by which the jury was to be governed 
im their findings, it will be presumed on appeal, in 
the absence of a contrary showing, that the agree- 
ment dispensed with the necessity of assessing each 
separate item of the property.#9 


§ 365. Costs 


The costs of an Intervention proceeding must gen- 
erally be assessed to the losing party. 


Costs and disbursements in a proceeding to try 
the mght to property levied on under attachment 
and claimed by a third person have no connection 
with the main action,3° and must, as a rule, be borne 
by the party to such proceeding who is unsuccessful,?1 
although it has been held that all the costs may be 
umposed on claimant who is partly successful.32 


One who claims as trustee under a deed of trust 
which 18 satisfied pending trial is entitled to costs 
accruing prior to such satisfaction.38 


30. Schneider v. Sears, 8 P 841, 13 
Or 69. 


31. Ky—Whitaker v Blain Moore- 
man & Co, 2 Ky Op 238 

Tex—Laird v Williams & Chastain, 
(Civ App) 13 SW (2d) 944. 

6 CJ. p 408 note 83. 


Claimant successful 

In an attachment suit where claim- 
ant is successful in sustaining his 
claim to part of the property, it 1s 
error to adjudge the costs of the suit 
against him, although the attach- 
ment be sustained in all other par- 
ticulars —Whiteker v Blain Moore- 
man & Co., 2 Ky.Op. 238 


a2. Stewart v. Outhwaite, 44 S W. 
326, 141 Mo 663 


33. Helm v. Gray, 59 Miss. 64. 


Clover Farms 


etc, Cov. 
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Expenses of custody or sale. An attaching cred- 
itor of an insolvent corporation, who refuses on 
demand to deliver the property attached to a re- 
ceiver subsequently appointed for the corporation, 
and who resists the receiver’s action to recover 1t 
im an attempt to enforce his preference, will not, 
on recovery by the receiver, be allowed the costs 
of the attachment and care of the property.34 Wheie 
the property 1s sold by agreement of the parties, the 
attaching officer may retain the expenses of sale 
and the custody of the property, until sold, from the 
date of the agreement, and claimant, if successful, 
must look to plaintiff in attachment for his rermburse- 
ment 36 


Under a statute providing that, in cases of at- 
tachment, any person having a claim against defend- 
ant for labor done may give notice thereof, and that, 
unless the claim 1s disputed, it must be paid out of the 
proceeds of the sale, and, if disputed, an action must 
be begun within ten days for the recovery there- 
of, where the court subsequently to the filing of 
claims makes an order allowing compensation to the 
sheriff for caring for the attached property, the com- 
pensation 1s properly allowed as part of the costs 
in the judgment, since the rights acquired by filing 
claims are purely statutory, and there can, therefore, 
be no trust fund created 1n the hands of the sheriff 
which can not be subjected to any lawful order of 
the court with reference to fees.86 


Attorney's fees. Where an intervener has to go 
into court to prove his title and has to employ coun- 
sel in doing so, he will be entitled to reasonable at- 
torney’s fees.8? 


Likewise, where a chattel mortgagee interposes 
a claim 1n attachment proceedings and the mortgage 
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provides for a reasonable attorney’s fee, the al- 
lowance of an amount which plaintiff’s attorney has 
admitted at the trial to be reasonable is not error.®8 


Security for cosis. Under some statutes it 1s with- 
in the discretion of the court when claimant’s issue 1s 
made in attachment proceedings to require claimant 
to file security for costs uncurred by reason of his 
claim 39 


§ 366. Damages 


In the absence of a statute to the contrary, as a 
general ruie, damages cannot be recovered in a proceed- 
ing to try the right to attached property, although, where 
the statute so permits, damages are recoverable in such 
@ proceeding. 


The general rule, in the absence of statute, is that 
claimant cannot recover damages for the invasion 
of his mghts by the seizure and detention of the 
property, except by an mdependent action brought 
for this purpose.49 Under a permissive statute, how- 
ever, an intervener who has established his right to 
property attached as that of another may recover the 
damages he has suffered by reason of the attach- 
ment,*2 and under such circumstances the measure 
of damages has been held to be the value of the 
attached property with imterest from the date of 
attachment.42 Where the attached property has been 
sold on plaintiff's application without the consent of 
the interpleader, it has also been held that his recov- 
ery should be the value of the property attached and 
damages for taking and withholding it.48 Attorney’s 
fees are generally not allowable as an element of 
damages,*4 although it has been held that attorney’s 
fees incurred in sumg out an injunction to prevent 
the sale of property wrongfully seized are recoverable 
as an element of damage.*5 That an attachment in- 
jured the intervener’s credit and caused him to keep 


34. Compton v. Schwabacher, 46 P 
888, 15 Wash 806 


35. Graham vy. Swayne, 1 Rob.(£e ) 
186. 

36. Legg, etc, Co. v. Worthington, 
108 P. 284, 157 Cal 488—6 CJ. p 
409 note 88. 


37. Campti Motor Co v Box, 136 
So 179, 17 La App. 399 


33. Fenby v. Hunt, 101 P. 492, 58 
Wash 127. 


39. Third Nat Bank v Reeves Gro- 
cery Co, 73 So. 866, 113 Miss. 35 


Monresident 

A motion by plaintiff to require a 
nonresident interpleader to give se 
curity for costs should be sustained 
—Blasland-Parcels-Jordan Shoe Co 
v Ehhg, 70 Mo App 801. 


40. State ex rel Stevenson v Amer- 
1can Surety Co, (Mo App) 74 SW 
(24) 1094—Citizens’ Trust Co v 


Elders, 259 SW 186, 212 Mo App 
589—6 CJ p 410 note 93. 

Recovery of damages for disposses- 
gion see infra §§ 393-405. 


41. Farmers’ State Bank of New- 
kirk v. Hess, 280 P. 305, 188 Okl 
190, 66 ALR 894—6 CJ. p 409 
note 91 


Amount of damages 

(1) An award of three thousand 
three hundred seventy-five dollars, 
including one thousand six hun- 
dred dollars for eight months de- 
tention of a drag line machine cost- 
ing twelve thousand dollars, with 
e rental value of from one hundred 
fifty dollars to two hundred dollars 
per month, is not excessive —State 
ex rel. Stevenson v American Sure- 
ty Co, (MoApp) 74 8S W.(2d) 1094. 


(2) An award of two thousand five 
hundred dollars for the unlawful tak- 
ing under attachment of an automo- 
bile purchased seven months before 
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for three thousand five hundred 
fifteen dollars was held not exces- 
Sliveé.—Pass ov. Merchants’ Trade 
Securities Corporation, 155 A. 773, 9 
NJIMisc 709. 


42. Cornfroth v. Maguire, 21 P 191, 
12 Colo. 482—Brasher y. Holtz, 20 
P. 616, 12 Colo. 201. 


43. Farmers’ State Bank of New- 
kirk v. Hess, 280 P. 805, 188 Okl 
190, 66 ALR 894. 


#4. Colo—Joslin v McGee, 89 P 
849, 6 ColoApp 563L 

Ky —Bogard v. Tyler, 78 SW. 188, 
25 Ky.L. 1416. 


ATlowance of attorney's fees is 
not discretionary with the court: it 
must be under a statute or by vir 
tue of a contract—Joslin v. McGea, 
89 P. 849, & Golo App. 681 


45. Wills v. HDzernack, 1365 So. 117, 
16 Lea.App 607. 


§ 366 


idle an employee under pay are items too remote to 
be considered in assessing damages.*® 

Where, under the statutes, damages may be re- 
covered by the intervener, it does not necessarily fol- 
low from the fact that the sheriff cannot be held 
for the damages that the attachmg creditor cannot 
be held lable, particularly when he persists in the 
seizure, after being apprised of claimant’s rights, 
and provides an indemnity bond to the sheriff to 
prevent a release of the property from seizure 47 


Under some statutes damages may be recovered, in 
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a proceeding to try the right to attached property, 
against an unsuccessful claimant,*® but in such a pro- 
ceeding the statutory damages alone may be recover- 
ed.49 


In an independent action brought by attachment 
plaintiff, an intervener in the attachment proceedings 
will be held liable for whatever damages plaintiff 
sustained from the conversion of the property ac- 
complished by the procuring of the unlawful re- 
lease of the property from the lien of the attach- 
ment.50 


B. CLAIMANT’S BOND OR OTHER SECURITY FOR POSSESSION OR RELEASE OF 
PROPERTY 


1. In Genzrar 


§ 367. Right to Obtain Release of Property 
on Giving Bond 


Where the statute permits, a claimant of attached 
property may secure its release by giving bond. 


The statutes sometimes allow a claimant of prop- 
erty attached under process against another to ob- 
tain a release of the property and possession there- 
of by giving bond to return the same, or its value, 
in case he shall fail to establish his title or inter- 
est,51 and under such a statute the giving of a suffi- 
cient bond 1s jurisdictional 52 In the absence of such 
statutory permission, however, a claimant cannot ob- 
tain the release of property in this manner,53 and, ac- 
cording to some authority, an instrument given by 
an intervener for that purpose is not a judicial bond 
and cannot be recovered on as such,54 although ac- 
cording to other authority the fact that the stat- 
ute does not provide for the release of the property 
by such procedure does not prevent liability on such 
a bond, which was voluntarily given and the prop- 
erty released thereon, as such a bond 1s not void as 
one exacted by an officer without authority of law.55 


In the absence of a statute so requiring, a person 
seeking to intervene in atiachment proceedings need 
not give bond,56 and even where a release of the 
attached property may be secured on giving bond, 
if a release 1s not sought, bond is unnecessary.5? 


Where one claiming to be the owner of personalty 
attached as the property of another gives a forth- 
coming bond, this does not entitle him to retain the 
property as against a subsequent attachment creditor 
while such bond 1s in force, unless he gives another 
forthcoming bond.58 


A deposit in court in lieu of a claimant’s bond can- 
not be made in some jurisdictions,59 although the 
practice seems to be permissible in other states.£0 


§ 368. Form and Requisites of Bond 


The iIntervener’s bond should comply substantlally 
with the form required by statute. 


A bond which complies substantially with statu- 
tory requirements 1s sufficient,61 and a bond which 
1g insufficient under the statute may be construed 


46. Northern Timber Products Co,S&l. Stewart v Howell Co, (TexCiv |&5. Lowe vw Southern Surety Co, 


v Stone-Ordean-Wells Co., 173 N 


WwW 489, 143 Minn. 200. note 94 


47. Willis v. Ezernack, 185 So 117,| 5% Ala—McDonald  v. 
83 So 746, 204 Ala. 359—House v 


West, 19 So 918, 108 Ala. 355—~ 
Mobile Life Ins Co v. Teague, 78 
Ala 147—Walker v Ivey, 74 Ala 
475—Stephenson & Bernard Realty 
Co v. Sheehan, 144 So 3870, 25 Ala 
App 269—Key v Haynes, 84 So 
568, 17 Ala App 229 

Tex—Stewart v. Howell, (Civ App ) 


16 La App 607. 


48. Wetzel v Simon, (Tex Civ App ) 
25 SW 7192—6 CJ. p 409 note 90 

45. Floege v Wiedner, 14 8.W. 132, 
77 Tex 811. 


50. Arena v. Bank of Italy, 228 P 
441, 194 Cal 196. 


Conversion 
A claimant securing the release 


264 SW. 208 


_| 53. Meyer v. Johnson, 28 La Ann 
of attached property under a third 244—Dawson v. Morton, 22 La Ann 


586—Hughes v. Klingender, 14 La. 


party claim, unless m fact legally 
justified in claiming as trustee, was 
able in conversion for nullification 
of the attachment lien —McGaffey 
Canning Co v Bank of America, 294 
P. 45, 109 Cal.App. 418. 


Ann 652 


App) 264 SW 2086 CJ p 410 


84. Meyer v. Johnson, 28 La Ann 
244—Dawaon v. Morton, 22 La Ann 


227 NW 78, 65 SD 638 


56. Cermak v. Schaaf, 224 Ill App 
861, affirmed 139 NE 89, 308 Dl 
61,87 ALR 13898. 


67. Temple v Eades Hay Co, 114 8S. 
EH 162,184 NC 289. 

56. Harris v. Stewart, 47 SW. 634, 
65 Ark 566 

5&. Otis v. Nelson, 140 P. 211, 165 
Ariz. 486, 

60. Larzen v. Richards, 1384 P. 588, 
43 Utah 196. 


61. Holloway v. Burroughs & Tay- 
lor Co., 58 So. 958, 4 Ala.App. 6380. 
Bond held sufficient 
A bond signed by three persons 
binding themselves to the obligor 
for the payment of two hundred 
ninety-four dollars “to the effect 


Stephens, 
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and enforced as a common-law obligation 62 


As a general rule the bond is conditioned that 
clarmant will have the property forthcoming to an- 
swer the judgment in the attachment suit if found 
liable therefor, and also for the payment of costs and 
damages occasioned by the institution of his claim 8? 
The fact that a bond states that 1t 1s intended as a 
delivery bond will not, if the prescribed statutory 
conditions of such a bond are omitted, entitle a claim- 
ant to possession of the property ;64 but a failure 
of the bond to comply strictly with the statute cannot 
be taken advantage of by the obligors after having 
obtained possession 65 

Amouni. The amount of the bond, while dependent 
wholly upon statute, is usually double the appraised 
value of the property ,66 and it has been considered 
that a bond for a less amount is insufficient, al- 
though it is for more than double the amount of the 
debt for which the attachment was issued 67 


Obligee. Whether the bond should be made pay- 
able to plaintiff in attachment or to the attaching 
officer is a matter as to which the statute governs,88 
and, under a statute requiring the bond to be filed 
with the attaching officer, 1t 1s sufficient 1f the bond 
is made payable to the party for whose security it was 
executed.69 


Where the statutes provide for a bond payable to 
plaintiff and the property 1s seized under several at- 
tachments, the bond may be payable to all plaintiffs 
jointly and severally,79 or to all jointly instead of 
jointly and severally.7! After possession of the 
property has been delivered on the faith of the bond 
and it has been sold, :t is too late to raise an objec- 
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tion that no bond was executed to one who owned the 
property jointly with the debtor 74 


Execution. The signature of a partnership or firm 
name as surety on a clammant’s bond has been held 
valid, although the names of the individual partners 
were not signed. 73 


§ 369. —— Amendment 


An Improperly framed bond may be amended on 
leave. 
If the bond has been improperly framed the court 
may give leave to amend 1t before entering upon the 
trial.74 


§ 370. —— Waiver of Defects _ 


Defects In tne intervener’s bond may be walved by 
the party for whose benefit it was intended. 

Since the bond is intended for the security and 
benefit of the attaching plaintiff, he may waive de- 
fects therein by his actions in failing to object to 
alleged defects at the proper stage of the proceed- 
ings,?5 and formal defects in the clasmant’s bond are 
waived if it 1s accepted and treated as valid.76 Fazl- 
ure of claimant to have the bond approved may be 
waived by planntiff.77 


§ 371. Filing of Bond 


An officer’s fallure to perform his duty and file a 
bond given him does not affect claimant's rights. 

Where the officer is as much the agent of attach- 
ment plaintiff as of claimant, his failure to file the 
bond until some months after its delivery to him 
does not affect claimant’s right to the property.’8 


that we will pay all damages sus- 
tained by reason of the detention or 
sale of such property’ was upheld, 
although not a model bond —Nokes 
v. Switser, 10 NW 686, 12 Neb. 156 


Compliance with statute 

A. bond conditioned that the obli- 
gor shall have the property forth- 
coming for the satisfaction of the 
judgment if it be found liable there- 
for, and shall pay all costs and dam- 
ages that may be recovered, 1s a suf- 
ficient compliance with the statute 
-—Holloway v. Burroughs & Taylor 
Co, 58 So 953, 4 AlaApp 630 


Yorms of olaimants’ bonds.—Cer- 
mak v. Schaaf, 139 NE 89, 308 Ill 
61—HEichoff v. Tidball, 61 Tex 421— 
6 CJ. p 410 note 99 [a]. 


6a. Ala—Rhodes & Broadfoot vy. 
Smith, 66 Ala 174 

N Y—Ehbrlich v. Sklamberg, 119 N 
YS 3837, 66 Misc 6. 

6CJ p 410 note 4 


63. Ala—Holloway v. Burroughs & 


Taylor Co., 58 So. 953, 4 Ala App 
630. 


Ill—Cermak v. Schaaf, 189 NE 39, 
808 Ill 61 
8 CJ p 410 note 1. 


@& Jennings v Warnock, 87 Iowa 
278—6 CJ p 410 note 2. 


65. Mercantile Acceptance Corpora- 
tion v Hedgepeth, 112 So. 878, 147 
Miss 717—6 CJ p 410 note 8 


66. Turner v Lytle, 59 Md. 199—6é 
CJ p 410 note 6 


67. Kamena v Wanner, 6 Abb Pr 
(NY) 198, reversing 15 HowPr 
5, and affirming 24 How Pr. 609—é 
CJ p 410 note 6 


68. Benton v. Benson, 32 Ga. 3854— 
6CJ. p 411 note 7 La] 

68. HEhchoff v Tidball, 61 Tex 421. 

70. P J Peters Saddlery, etc, Co v 
Schoelkopf, 9 SW 336, 71 Tex. 418 


Tex 222 


71. Jacobs v. Shannon, 21 SW. $886, 
1 Tex Civ App. 395 


72. Frankfort Deposit 
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Bank iY. 


Thomason, 66 SW. 604, 28 Ky.L 
1957 

73 Jacobs v Shannon, 21 SW. 386, 
1 TexCiv.App 395. 


74 Martin v. Mayer, 20 So. 968, 112 
Ala. 620 


76. Rhodes v. Smith, 66 Ala. 174. 


Waiver by failure to object 
Where for eight years the plain- 

tiff treated the bond as one for the 

trial of the mght to attached cotton, 
and, after the intervener had parted 

with the cotton, repudiated it as a 

claim bond, insisting that it was a 

replevin bond, his failure to make 

timely objection waived the defects 

in the bond —Rhodes & Broadfoot v. 

Smith, 66 Ala. 174. 

76. Clarinda Valley Bank v. Wolf, 
69 NW 1181, 101 Iowa 51—6 C.J. 
p 411 note 18. 

77. Bhrlich v. Sklamberg, 116 N.Y. 
§S 602, affirmed 119 N.YS. 337, 65 
Misc. 6. 


78. Mayer v. Woolery, 39 P. 185, 16 
Wash 354, 
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The filing of the bond by claimant may be waived by 
plaintiff.78 In the absence of a statute to the con- 
trary, a failure to indorse the fact and time of filing 
on the bond 1s immaterial.80 


§ 372. Operation and Effect of Bond 


The giving of bond by claimant for the release of the 
property gives the court Jurisdiction to hear and de- 
termine the intervention, it admits the validity of the 
attachment, and does not operate to discharge the at- 
tachment lien. 

The giving of the bond operates to give the court 
jurisdiction to hear and determine the action of in- 


tervention.82 


In accordance with the rule that the regularity 
of the attachment 1s not 1n issue 1n the trial of the 
right to the property, as already discussed in § 357c 
(1), 1t has been held that claimant by filing his bond 
admits the fact and validity of the levy.®2 


The effect of the giving of a claimant's bond 1s to 
substitute the undertaking for the attached property, 
and the action may proceed to determination, al- 
though the title to the attached property has not been 
determined.68 The execution of a delivery bond 
by a claimant of attached property does not as a rule 
discharge the lien created by the levy,84 and, under 
some statutes, claimant must make himself a party to 
the attachment action or be concluded by the judg- 
ment therein.85 However, it has been held that the 
execution of a bond to perform the judgment of the 
court discharges the attachment,5® and, where a 
claimant procures a release of attached property by 
depositing a sum of money to secure plaintiff’s re- 
covery, 1t has also been held that the attachment is 
thereby discharged.87 
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Where the statute so provides, the property, after 
the bond 1s given and in the hands of the claimant, 
is in custodia legis in the sense that the intervener’s 
possession is protected against levies from any source, 
excepting subsequent writs against the original de- 
fendant in attachment,88 until the statutory clam 
suit 1s determined.89 


Effect on subsequent claims. The execution of a 
bond by an intervener does not bar the interposition 
of other claims ,®9 and, if claimant would retain the 
property against a subsequently attaching creditor, 
under some statutes he must give another forthcom- 
ing bond to the latter,91 although under other stat- 
utes an additional bond is not necessary 92 


Presumption as to nature of custody of claimant. 
Where one claiming attached property executed a 
delivery bond and receipted for the property to the 
officer, the presumption 1s that he retained it under 
his bond and not as custodian or receiptor at com- 
mon law.98 


§ 373. Release of Security 


Security which has been given for the release of 
attached property will not be returned or released mere- 
ly on the filing of a motion therefor. 


Where property alleged to belong to defendant was 
released from attachment on a claimant's depositing 
a sum of money to secure plaintiff's recovery and the 
property was thereupon returned to the claimant, 
the court in which the attachment was pending had 
no jurisdiction, in the absence of fraud, on motion, to 
enter an order discharging the same or releasing the 
deposit on affidavits of the claimant that the prop- 
eity attached and the deposit made in lieu thereof 
belonged to him and not to attachment defendant.94 


7 <Ehrhch v Sklamberg, 116 NY. 
S 602, affirmed 119 N.YS 387, 65 
Misc, 5. 


Judgment proper 

A judgment against the principal 
in an attachment suit and claimants 
of property im an amount exceeding 
the original demand, including dam- 
ages awarded against claimants and 
sureties, was proper as in effect es- 
tablishing a fund from which the 
principal judgment could be collect- 
ed-—Concrete Machinery & Supply 
Co. v. Waara, (Ariz) 37 P (2d) 683 


60. Bolin Tool Co v Jernigan, (Tex 
Civ.App) 50 SW (2d) 897. 


Sl. Stewart v. Howell Co., (Tex Civ 
App.) 264 SW 208. 

Hffect of execution of forthcoming, 
replevy, or dissolution bond by 
attachment defendant see supra § 
$18. 


Jurisdiction to render decree 
Claimant of property levied on un- 


der foreign attachment in proceed-|86 Graham y, Sheets, 9 Ky Op 701. 


lings against a nonresident defendant 
and surety on a forthcoming bond 
by executing the bond became par- 
ties to the cause and submitted 
themselves to the authority of the 
court to render a proper decree 
against them, provided jurisdiction 
was acquired by proper publication 
of notice on the nonresident defend- 
ant—Mercantile Acceptance Corpo- 
ration v Hedgepeth, 113 So 873, 147 
Miss. 717. 


82%. McDonald v. Stephens, 85 
746, 204 Ala 359 


3. Finn v. Mebrbach, 65 NYS 250, 
30 NYCiv.Proc 342 


S& Sanders v. Farrier, (Tex Civ 
App) 271 S.W 298—6 CJ. p 411 
note 32. 


85. Frankfort Deposit Bank v, 
Thomason, 66 SW 604, 23 KyL 
1957—-Miller ry, 
(Ky) 212. 
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S87. Larsen v Richards, 184 P 588, 
48 Utah 196 


8 U 8S Carriage Co v Bay City 
Bugsy Works, 383 SW 381, 13 Tex. 
Civ App 652 


So. Hx parte McFry, 117 So. 464, 218 
Ala. 21. 

so. La—White v. Hawkins, 16 La. 
Ann 25 

Miss —Dreyfus v. Mayer, 12 So. 267, 
69 Miss 282 


81. Harris v. Stewart, 47 SW 634, 
65 Ark 6566. 


82 Phillips v. Davis, (Tex Civ App ) 
49 Sw 144—U 8. Carriage Co v. 
Bay City Buggy Works, 83 S.W. 
881, 12 TexCivApp 62. 


$3. Clarinda Valley Bank v. Shen- 
andoah Nat. Bank, 79 N.W. 391, 
108 Iowa 48. 


Desha, 3 Bush/|84 Larsen v Richards, 184 P, 583, 


43 Utah 196. 


7 O.Jd.8. 
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2. LiaBrLitizgs ox Bonps 


§ 374. Liability of Claimant 
Clarmant’s liability on his bond arises upon a breach 
of ite conditions. 

The lability of a claimant on his bond is anal- 
ogous to that of an attachment defendant on a forth- 
coming bond, and it arises upon a breach of the con- 
ditions of the bond. This liability accrues and 1s fix- 
ed by a final judgment against defendant in the at- 
tachment suit ,95 but the bond 1s not for‘eited un- 
til execution has been issued on the judgment and 
claimant has failed to surrender the property to the 
sheriff according to the condition of the bond,®6 
and, where the obligation of the bond 1s construed 
to be that defendant will perform the judgment, 
or the obligors will have the property or its value 
forthcoming to answer the judgment of the court, un- 
til there has been a judgment subjecting the prop- 
erty, and the judgment debtor has failed to satisfy it, 
there is not a breach 97 


Even though claimant establishes his title to most 
of the property and fails as to only a small por- 
tion, his liability to delrver that which does not be- 
long to him continues, and the bond should not be 
quashed.98 


A condition that claimant will prosecute the ac- 
tion to effect means that he will prosecute it success- 
fully,99 and a failure to prosecute the action consti- 
tutes a breach of the bond.t Conditions of the bond 


95. Ga-—Bowden v. Scott, 99 SH 


140, 28 Ga App 686. 1957 


Tex—Sanders v Farrier, (CivApp)/96. Bowling v Davis, 44 SW. 648, 
45 SW. 77, 108 Ky. 187, 19 Ky L | &. 


271 SW. 298. 


6CJ p 411 note 29. 1859 


Thomas, 66 SW. 


that claimant will prosecute his action to effect and 
that plaintiff shall return the property, if return be 
adjudged, and in default thereof pay the assessed 
value are separate conditions, independent covenants, 
and a failure to perform either constitutes a breach 
of the bond 2 t. 


A. sale of the property by claimant placing it be- 
yond his power to return it constitutes a breach of 
a bond conditioned to deliver it on a finding against 
his claim 8 


Bankrupicy of defendant. That defendant in at- 
tachment was adjudicated a bankrupt and that his re- 
ceiver claimed the property, or that the receiver sub- 
sequently transferred what title he had in the prop- 
erty to claimant, would not affect the liability of the 
obligors on the claimant’s bond, 1t being conditioned 
that the claimant would, in an action thereon, prove 
that he was the general owner of the property at the 
time of seizure, or pay plaintiff the value thereof. 


Destruction of property. Under a bond condi- 
tioned to deliver up the property on demand or pay 
the value of the property, an intervener who secures 
possession of attached property by giving a bond for 
its later delivery, 1f so decreed, is the legal custodian 
of the property, and has the duty of safely keeping 
it, and in case the property 1s destroyed, even though 
such destruction was not claimant’s fault, the injured 
party may be indemnified from his bond.5 Under this 


604, 28 EyL/|4 Dhrilich v. Sklamberg, 119 NYS 
837, 665 Mise. 56, affirming 116 N Y. 
S 602. 


US—Doggett, Bassett & Hills 
Co. v. Black, (CCInd) 40 F. 439 


Fierl facias 

The contention of plamtiff, in a 
suit on a forthcoming bond given by 
claimant in attachment, that there 
was a breach because property was 
not produced on demand and was 
dissipated, was unsound, in view of 
Civ Code (1910) § 5122, as plaintf 
could not make a legal demand or 
complain of dissipation of property 
until he was legally in a position to 
sell it and could not be in such posi- 
tion until he had a fierl facias— 
Bowden v. Scott, 99 SH. 140, 28 Ga 
App. 636. 
96. Labat v. Dugan Piano Co, 198 

SW. 125, 180 Ark. 572—6 CJ. p 

411 note 30. 


Surrender not bons fide 
Liability arises on  claimant’s 
forthcoming bond where the sur- 


render of the property to the sheriff 
ie not made in good faith and did 
not constitute a legal surrender — 
Farmers’ & Merchants’ Bank v Coch- 
ran, 141 SH. 919, 37 GaApp 794. 


97. Deposit Bank of Frankfort v. 


Extent of discharge of bond 

Where the intervener’s right to 
property attached is upheld in part 
and denied in part, his bond should 
be discharged only to the extent of 
the property adjudged to belong to 
him —Bowling v. Davis, 44 S.W. 648, 
108 Ky 187. 


98. Spickard v. Continental Casualty 
Co, (MoApp) 64 SW (2d) 784. 


L. Sparkman v. Miuller-Cahoon Co, 
282 P. 273, 48 Idaho 254. 


@ Spickard v Continental Casualty 
Co, (MoApp) 64 S.W.(2d) 784 


3. Lassiter v. Byrd & Coker, 55 Ga 
606. 


Advertising for sale 

Generally, where execution is is- 
sued after dismissal of the claim of 
intervention, the property should be 
advertised for sale, but where the 
intervener disposed of the attached 
property and was therefore, unable 
to deliver it, advertising 1s dispensed 
with —Lagssiter v. Byrd & Coker, 55 


Ga 606. 
587, 


4la—EKamburis vy. Stearns, 145 So 
449, 326 Ala. 171. 

Liability of surety in case of de 
struction of property see infra § 
3765. 


Claimant wrongdoer 

“The claimant in this case has 
been adjudged to be a wrongdoer— 
in other words, the court has ad- 
judged hig claim to be unfounded, 
and his litigation to be false. Shall 
he now be heard to say, ‘True, I 
have detained this horse wrongfully 
two years, but now he 1s dead I can’t 
return him, therefore I ask to be 
exonerated from my covenant to do 
so, or to pay the judgment rendered’? 
The terms of the covenant are un- 
conditionally to return the horse or 
pay his value, or abide the judgment 
of the court. Shall the law incor- 
porate other terms for the benefit of 
the wrongdoer® The rules have not 
been so far extended either at law 
or 1n equity; Wwe s66 Do reason to do 
go; neither justice nor public policy 
demands this”"——Dear vy. Brannon, 4 
Bush (Ky.) 471, 477. 
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rule the only excuse for a failure to have the property 
forthcoming is an act of God, the law, or the con- 
duct of the other party.§ 


Illegal levy. Since an attachment lien does not ex- 
ist where the levy 1s illegal and void, where there 
has been an illegal levy, the attachment plaintiff, hav- 
ing no lien on the property, cannot recover on a 
claimant’s bond for claimant's failure to redeliver the 


property.? 


Liability of claimant to sureties. A surety against 
whom, together with claimant, judgment for dam- 
ages and costs had been rendered, and who had paid 
a fier: facias issued thereon, was entitled, under early 
statutes of Georgia, to control the fier: facias for 
the purpose of reimbursing himself out of the effects 
of clammant.§ 


§ 375. Liability of Sureties 


The sureties are liable on the bond after [ability has 
accrued against the principal because of a breach of its 
conditions. 
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The liability of the sureties on a claimant’s bond 
does not become fixed or enforceable until a liabil- 
ity on the part of his principal has accrued.? A iia- 
bility on the part of the sureties is, however, created, 
and a proceeding against them authorized, on a fa1l- 
ure of claimant to deliver the property 1n accordance 
with a condition of the bond,!9 or the dismissal of the 
claim because of a failure to comply with the statu- 
tory procedure.11 


Such an undertaking fixes an unconditional obliga- 
tion on the surety to pay the judgment, regardless of 
any defects or irregularities in the issuance or levy- 
ing of the attachment,12 and regardless of the failure 
to observe the formalities of statutory provisions re- 
lating to bonds or undertakings furnished ;13 but 
such 1s not the case where the attachment proceed- 
ings were void for want of jurisdiction, since under 
such circumstances the bond is not supported by a 
consideration.14 - : 


Destruction of property. In accordance with the 
rules discussed in the previous section with regard 


Intervener distinguished from officer 

An intervener securing attached 
property upon giving bond is not in 
the same position as @ levying offi- 
cer who holds attached property for 
a particular purpose. If the prop- 
erty 18 lost or damaged in the pos- 
session of the latter while he 1s ex- 
ercising reasonable care, no habuility 
attaches to him, such is not the case 
of the intervener who 1s not a mere 
bailee of his alleged own property.— 
Doggett, Bassett & Hills Coa. v 
Black, (C.CInd) 40 BF. 489. 


@ Kamburis v. Sterns, 145 So. 449, 
236 Ala. 171 


7. Briggs v Eriggs, (Tex Civ App ) 
247 S.W. 312 


Gale by claismant 

Where, in an action by a tenant's 
creditor, the officer levying plaintiff's 
writ of attachment on cotton in pos- 
seasion of the landlord and in which 
the tenant had a three-fourths inter- 
est and the landlord a fourth interest 
for rent, actually seized and levied 
upon the cotton and threatened to 
take the cotton from the warehouse 
and required the landlord to file a 
claimant’s affidavit and bond, the 
landlord’s possession was illegally 
ousted and disturbed, and, the levy of 
attachment being contrary to Rev St. 
arts 265, 3740, the attachment hen 
was lost, so that plaintiff could not 
recover judgment on the landlord's 
claim bond for the value of the 
three-fourths interest of the tenant 
in the cotton on the ground that the 
Jandiord sold the entire cotton after 
the claim bond was filed —Briggs v 
Briggs, (Tex Civ App) 247 SW. 813 


GB Keith v. Whelchel, 9 Ga. 179. 


9 Fraser v. Thorpe, 11 LaAnn 47 

—Goodman v Allen, 8 La Ann 381. 
Wo judgment against principal 

Where an intervening claimant 
took possession of the attached 
property on executing a bond there- 
for, and the parties in the attach- 
ment sults recovered judgment 
against defendant, but did not ask 
nor recover judgment against the in- 
tervening claimant, the surety on 
claimant’s bond 1s not lable to the 
plaintiffs in an independent action, 
even though the bond was filed in the 
court of a magistrate, where techni- 
cal errors and defects not affecting 
the merits should be disregarded — 
Troy v. Attna Accident & Liability 
Co, 115 SE 325, 122 SC. 210. 


10. Wills Point Bank vy. Bates, 13 8 
W. 309, 76 Tex 329—6 CJ. p 412 
note 36 

Agreement of surety 
The surety in a forthcoming bond 

agrees that the attached property 

shall be forthcoming and rendered 
subject to the orders of the court 
when the litigation reaches the stage 
of such action, or, 1f it is not pro- 
duced after the requisite notice and 
legal steps therefor, that defendant 
will perform the judgment of the 
court, at least to the value of the 
attached property.—U S Fidelity & 
Guaranty Co v. Albert, 58 S W.(2d) 
644, 248 Ky. 875. 


iL. Higdon v. Vaughn, 68 Miss. 672 
— § CJ. p 412 note 37 


12. Fla—Moore v. Holder, 116 So. 
498, 95 Fla 504. 

Kan—Peterson v Woolen, 20 7. 128, 
48 Kan 770—Case vy. Steele, 8 P 
243, 34 Kan. 90 
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Mont—Sloan v. Young, 284 P. 131, 
86 Mont 414. 

Neb—Cooper v Davis Mill Co, 67 
NW 178, 48 Neb 420 

ND —Revely v. Isensee, 221 N.W. 38, 
57 ND 286. 


After removal from state 

An objection im a proceeding on a 
forthcoming bond that the attach- 
ment on partnership property was 
issued against one partner alone was 
not available after the property had 
been delivered on faith of a bond 
and had been removed from the 
state—U 8S. Fidelity & Guaranty Co. 
v Albert, 58 SW (2d) 644, 248 Ky. 
875. 


13. Pacific Finance Corporation v. 
Fidelity & Deposit Co of Mary- 
land, 272 N.Y.S. 518, 151 Misc. 798. 


OCommon-law liability 

Although a bond given to regain 
possession of personalty taken under 
warrant of seizure fails to comply 
with statutory requirements, the 
surety may be held bound as on a 
common-law obligation to the cove- 
nant to which he subscribed —Paci- 
fic Finance Corporation v. Mdelity 
& Deposit Co of Maryland, 372 N Y. 
S. 5618, 151 Misc. 798. 


rallure to endorse writ 

The surety on a replevin bond 
could not escape liability thereunder 
because the replevin writ was not 
indorsed where plaintiff in replevin 
who was the principal under bond 
took possession of the property — 
Spickard v Continental Casualty Co, 
(Mo App ) 64 S.W (2d) 784 


14 Sloan v. Young, 284 2. 1381, 86 
Mont. 414 


7 COJ.S. 


to claimant’s liability on the bond, according to some 
authority the surety 1s liable on the bond in case of 
the destruction of the property as 1t cannot be deliver- 
ed on demand even though claimant was not the cause 
of such destruction or otherwise at fault, the only 
excuses available to the surety being acts of God. the 
law, or the conduct of the other party,15 according to 
other authority, however, the sureties on claim- 
ant’s release bond are entitled to show that it 1s 
ampossible to return the property because of its 
destruction by death or otherwise, if such destruc- 
tion was without the fault or negligence of claimant, 
since it 18 the duty of the sureties to redeliver the 
property, and, 1f that 1s impossible, 1t operates as a 
discharge from the obligation 16 


§ 376. Discharge of Sureties 


The surety on the bond is, as a rule, discharged only 
by the extinguishment of the obligation of the principal 
or a performance of the conditions of the bond. 

While the general rule, as discussed in the title 
Principal and Surety § 116 [50 CJ. p 93 note 29], 
is that the liability of a surety ends with the extin- 
guishment of the obligation of the principal, and 
while this rule undoubtedly applies to the discharge 
of sureties on a claimant’s bond given in an attach- 
ment proceeding, 1t has been held that the sureties 
on a claimant’s bond will not be discharged by the 
neglect of the claimant to take advantage of the faul- 
ure of attachment plaintiff to make up the issue to try 
the right of property ;17 the destruction of the bond 
either before or after claimant obtained possession 
of the property ,18 an adjudication of bankruptcy 
against defendant in attachment,!9 the fact that 
claimant’s possession of the property was hindered 
or delayed by the assertion of some right therein by 
the debtor’s receiver in bankruptcy, which was there- 
after waived ,29 an agreement between attachment 
plaintiff and several claimants whereby suits are 
tried together ;71 an agreement that the verdict and 
judgment 1n one of several suits to be actually tried 
shall be the verdict and judgment in all,42 or an 


18. Kamburis v Stearns, 145 So 


449, 226 Ala 171 


16. <Atchinson v Foxworth, 53 Miss Ala 180 


741 


27. Atkinson v Foxworth, 53 Miss Ala 112 
741 


18. Ehrhch v Sklamberg, 116 NYS 
602, affirmed 119 NYS 387, 65 


Mise 5 Cas. § 266 


Destruction of property see supra §|25- Armour v Tabor, 7 Pa.Dist. 462, 
adi 21 PaCo 425—6 CJ. p 412 note 47 


19. Hhriich v Sklamberg, 119 NY | 26 Lowe v. Southern Surety Co., 
227 NW. 78, 65 SD 638. 


a7. Bull v Jones, (Tex.Civ App) 47 
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S 3837, 65 Misc 65, affirming 116 
NYS 602 


20. Ehrich v Sklamberg, 116 N.YS SW. 474. 
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602, affirmed 119 
Mise 5—6 CJ p 412 note 42 
Destruction of bond see infra § 376 |} 91. Test v. Hnslen, 17 So 3656, 106 


23. Jaffray v. Smith, 17 So 218, 106 


23. Jaffray v. Smith, supra. 
24. Conway v Backus, 3 Tex.ACiv 
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agreement between attachment plaintiff and claimant 
that the value of the property at the time cof the 
trial shall be assessed at the sum shown by an inven- 
tory taken some time before ;22 nor will a payment 
by the sureties on one of clarmant’s bonds of a judg- 
ment for a greater amount than the value of the 
property release them from their obligation on a bond 
given to a subsequently attaching creditor of the same 
property ,“4 nor can the sureties be released from 
liability on application therefor by representing that 
claimant is about to leave the country and permit an 
issue framed to go by default.25 Since the operation 
of the intervener’s bond may be distingwshed from 
the operation of a supersedeas bond, the execution 
of a supersedeas bond does not operate to release the 
surety from liability on the bond to release the attach- 
ed property.26 Where a claimant’s bond 1s quash- 
ed and another substituted, the sureties on the lIat- 
ter cannot escape liability because the bond was ex- 
ecuted after delivery of the property,*7 nor 1s a 
surcty released by an amendment to the complaint un- 
less such amendment states a cause of action differ- 
ent from that on which the bond was given.?8 


§ 377. Enforcement of Liability 


Under the various provisions of the statutes, liability 
on the bond may be enforced by rule or motion or action 
on the bond. 

The enforcement of liability on the bond depends 
on the procedure provided by statute. Under various 
statutes, the hability on the claimant’s bond may be 
enforced by rule or motion,®® by entermg judgment 
against claimant and his sureties in the proceeding 
to try the right of property, where claimant 1s un- 
successful therein, as already pointed out in § 363c, 
or by an action on the bond.30 Under some statutes 
a sheriff or constable can summarily declare a stat- 
utory bond forfeited upon breach of its conditions, 
but where the bond 1s not so conditioned as to con- 
stitute a statutory bond, such summary procedure 
cannot be had, and the obligation of the bond can 
be enforced only by the common-law remedies.31 


NYS 387, 65,98 Ky.—O 8S Fidelity & Guaranty 
Co v Albert, 58 S W.(2d) 644, 248 
Ky 875 

Mont —Sloan v. Young, 284 P. 181. 


Amendment 

An amendment to the complaint 
which merely changes the remedy 
sought does not release the surety 
from his obhlgation on the bond— 
Sloan v. Young, (Mont.) 284 P. 181 


20. Ky —Martin v. Donaldson, 5 Ky 
L 2658 
125 

30. Wright v Oakey, supra 


SL. Gaut v. Beatty, 77 So 28, 200 


Oakey, 16 La Ann 
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§ 378. Nature and Form of Remedy 


In the absence of a statute to the contrary the na- 
ture and form of the remedy 1s the same as that of ac- 
tions on bonds gencrally, as discussed in the title 
Bonds § 105 [9 C.J. p 82 note 1-p 84 note 28]. For 
future cases, 1f any, on this point peculiar to ac- 
tions of this nature, consult Pocket Parts under this 
section number. 


§ 379. Right of Action 


The right of action on the bond given by a claim- 
ant of attached property 1s the same as that on other 
bonds, as discussed in the title Bonds § 99 [9 CJ. 
p 78 note 43-p 82 note 99]. 


§ 380. —— Conditions Precedent 


The only conditions precedent to a suit on the bond 
are that the attachment be sustained and that there be a 
breach of a condition of the bond. 

Ordinarily the only conditions precedent to lha- 
bility on the bond are that the attachment 1s sus- 
tained and that a breach of a condition of the bond 
occurs.82 In the absence of a statute to the contrary 
an order of sale of the attached property need not 
be entered, particularly where such an order would 
be futile in view of a removal of the property out of 
the court’s jurisdiction 83 Where the principal has 
departed from the jurisdiction, notice to him of a 
motion to require the obligors on the bond to produce 
the property is not a prerequisite to lability of sure- 
ties who have been properly served with such no- 
tice.34 In so far as liability on clammant’s bond is 
concerned, a failure of the sheriff to levy execution 
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7 CJS. 


on property, which is already subject to an attach- 
ment lien in his hands, is immaterial.85 


§ 381. —— Defenses 


Payment of the judgment or a lack of consideration 
for the bond is an effective defense to an action on the 
bond. 

Payment to the attaching plaintiff of the indebt- 
edness duc him 1s a sufficient defense to an action on 
the claim bond,%6 and it has also been held that 
defendants may avail themselves of the fact that the 
officer accepting the bond had no authority to do so 37 
Want of consideration 1s also a good defense to an 
action on the bord 38 


On the other hand, it cannot be set up as a de- 
fense that claimant is the real owner of the prop- 
erty attached,®9 that the property was not liable to 
attachment,#9 that clazmant did not actually obtain 
possession of the property,*! that the bond was exe- 
cuted after delivery of the property? or by mistake,‘ 
or that claimant did not sign the bond ;#4 nor can de- 
fendants assign errors in the attachment proceed- 
ings between the creditor and his debtor,*® or set 
up that the officer bringing the action, to whom the 
bond was given, has no interest in the property,*6 
or any irregularity in the bond, after delivery had 
been made thereunder.‘?7 


§ 382. Jurisdiction and Venue 


In the absence of a statute to the contrary, juris- 
diction is governed by the general rules of juris- 
diction in civil actions as discussed in the title Courts 
§ 15 et seq [15 CJ. p 723 note 78 et seq], and the 


Ala 654—Cobb v. Thompson, 6 So 

378, 87 Ala 881. 
Redelivery in sixty days 

Under Code (1907) § 2955, requir- 
ing a bond for the replevy of at- 
tached goods to be conditioned for a 
return of specific property within 
thirty days after judgment, a bond 
requiring delivery sixty days after 
its 1gsuance 18 not good as a statu- 
tory bond, and cannot be forfeited 
summarily by the sheriff—Gaut v. 
Beatty, 77 So 28, 200 Ala 654 


32 US Fidelity & Guaranty Co v. 
Albert, 58 SW.(2d) 644, 248 Ky 
375 


33. U. 8 Fidelity & Guaranty Co. v 
Albert, supra. 


*%& U S. Fidelty & Guaranty Co. v. 
Albert, supra 


Service on attorneys 

Notice of motion to require the ob- 
lugors on a forthcoming bond to pro- 
duce the attached property, served 
on the principal’s attorney, was suf- 
ficient without service on the prin- 


cipal individually —U 8 Fidelity & 

Guaranty Co v. Albert, 58 SW (2d) 

644, 248 Ky. 376 

35. Sparkman v. Miuller-Cahoon Co, 
282 P 373, 48 Idaho 254 

36 Sparkman v Muller-Cahoon Co, 
supra—6 CJ p 418 note 54 


37. Thixton v Goff, § Kyl. 764—6 
CJ. p 418 note 55 

38 Blue Ridge Coal Corporation v 
Lewis, 205 NYS 46532, 210 App Div 
275, affirmed 148 ND 743, 240 NY 
649 


Gack of consideration 

Where the intervener is entitled to 
the attached property without being 
required to file a bond, there is no 
consideration for the bond given— 
Blue R:dge Coal Corporation v Lew- 
is, 205 NYS 452, 210 AppDiv 475, 
affirmed 148 NH 748, 240 NY 649 


38. Ormsbee vy. Davis, 16 Conn 6567 
— 8 CJ p 418 note 56. 
40. Higdon v. Vaughn, 58 Miss 572 


41. Ehrlich v Ringler, 119 NYS. 
844, 66 Misc 15—Dhrilich y Sklam- 
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berg, 119 NYS 3887, 65 Mise 6, 
affirming 116 NYS 602 


42. Bull v Jones, (TexCiv App) 47 
S.W 474. 


43. Leet v Green, 152 S.W. 772, 151 
Ky 633 

44. Davis v. Warden, 3 Phila (Pa) 
$22 


4 U.S Fidelity & Guaranty Co v. 
Albert, 58 SW (2d) 644, 248 Ky. 
875—6 CJ p 418 note 63. 


fect of affirmance 

The court of appeal’s affirmance of 
a judgment sustaining an attachment 
was an adjudication binding on the 
principal in a forthcoming bond and 
all other defendants, regardless of 
errors committed in the case—U § 
Fidelity & Guaranty Co v_ Albert, 
58 SW (2d) 644, 248 Ky. 376. 


48. Morgan v. Furst, 4 Mart.NS 
(La) 116, 146 AmD. 166. 


47. Mercantile Acceptance Corpora- 
tion v Hedgepeth, 112 So 872, 147 
Miss 717—Spears v Robinson, 16 
So 111, 71 Miss. 774. 


7 C.d.8. 


venue is governed by the rules discussed in the title 
Venue For future cases, if any such may arise, 
not falling within such general rules, consult Pocket 
Parts under this title and section number. 


§ 383. —— Time to Sue and Limitations 


The conditions in the bond determine the time at 
which a right of action thereon accrues. 


The time at which a right of action on a claimant’s 
bond accrues depends upon the nature and condition 
of the bond. If it 1s conditioned for the delivery of 
the property, or its value, to satisfy any judgment 
obtained against defendant in attachment within a 
certain time thereafter, an action on the bond hes 
at the expiration of such time, although the inter- 
vention has not been disposed of, and the judgment 
against defendant did not order condemnation of 
the attached property.48 If, however, the bond 1s 
conditioned to satisfy only such judgment as may 
be rendered against claimant himself, no action lies 
until after rendition of such a judgment.49 Under 
a statute authorizing a claimant to the property at- 
tached to give a bond conditioned that, 1n an action 
thereon to be commenced within three months, the 
claimant will establish that he was the general 
owner of the property at the time of the seizure, or, 
if he fails so to do, that he will pay to plaintiff 
the value thereof, an action on a claismant’s bond 
must be brought by plaintiff in the attachment with- 
in the time specified 50 


§ 384. —— Parties, Process, and Appearance 


Either the plaintiff in attachment or the attaching 
officer who is obligee of the bond ie a proper party plain- 
tiff, and the surety may be sued alone. 


Where the bond 1s payable to plaintiff, his right 
to maintain an action thereon is clear.5! Where 
the bond is payable to the attaching officer, he 1s a 
proper party plainiiff,52 and, under some statutes, 
it is held that, inasmuch as plaintiff is the real party 
in interest, an action on the bond may be maintain- 
ed in his name, although it is payable to the attach- 
ing officer.58 


The surety may be sued alone,®* particularly where 
claimant did not sign the bond.55 


48. Clarinda Valley Bank v Shen-,53. Lomme v. Sweeney, 1 Mont. 584 
—6 CJ p 418 note 65. 


64 Idaho.—Sparkman v. Muller-Ca- 
hoon Co, 282 P. 278, 48 Idaho 254 
Ky—U 5S. Fidelity & Guaranty Co 
v Albert, 58 SW (2d) 644, 248 Ky 


andoah Nat. Bank, 79 NW. 391, 
109 Iowa 48. 


42. Yale v. Hoopes, 16 La Ann $811 
—§ CJ. p 418 note 52 


50. Berner v Walker, 
615, 68 Misc 282 


81. Eohn v. Hinshaw, 20 P. 629, 17 
Or 308 


116 N.Y.S 375. 


55 Vella v. U. S Fidelity & Guar- 
anty Co., 281 NYS. 17, 245 App. 


Div 839. 


52, Sparkman v Muller-Cahoon Co,| 56. Gilmer v Allen, 9 Ga. 208—6 
C.J p 418 note 67 


282 P. 273, 48 Idaho 264. 


ATTACHMENT 


§ 385 


a. In general 
b. Issues and proof 


a. In General 


To be sufficient, a pleading must state a cause of 
action or raise a defense thereto, as the case may be. 
In an action on a clairmant’s boad, as in other civil 
actions, plaintiff’s pleadings must state a cause of 
action. If plaintiff proceeds by a common-law ac- 
tion on the bond, it 1s only necessary to set out the 
execution of the bond,5® and a breach of its condi- 
tions,°? and, inasmuch as the parties are bound to 
notice the determination of the claim suit, no avcr- 
ment of notice to them of determination is neces- 
sary 58 Where the application for leave to bring 
action on claimant’s bond must be made to the court 
before the warrant of attachment 1s vacated or an- 
nulled, in an action on the bond it 1s not necessary 
for plaintiff to allege that the order giving him leave 
to sue was properly issued 59 A complaint alleging 
the death of the person giving the bond and the nam- 
ing of attachment defendant as executor, which al- 
legation was not denied by the answer, has been 
held sufficient to warrant a judgment against de- 
fendant as executor, where the court found that he, 
and not claimant, was the owner of the property.69 


A motion for judgment on a claimant’s bond, un- 
der some statutes, may, it has been held, be heard 
and determined either upon or without written plead- 
ings.61 

Where a claim to the attached property is inter- 
posed, a reply by plaintiff in attachment consisting of 
only a general denial of the claim of ownership made 
by clammant 1s insufficient to bring plaintiff withm a 
statute which provides that plaintiff im attachment 
shall, as against third persons, be deemed a purchaser 
im good faith and for value.62 


b. Issues and Proof 


The only Iesue Is whether there has been a breach of 
the conditions in the bond, and proof may be made of 
anything within the Issues. 


Ordinarily the only issue is whether there has 


57. Garnett v. Roper, 10 Ala. 842— 
6 CJ. p 413 note 68 

58. Garnett v. Roper, supra. 

56. Maldonado & Co. vv United 
States Midelity & Guaranty Co, 167 
N.YS 197, 179 App.Div. 817 

60. Reiss v. Pfeiffer, 103 N.Y S. 478, 
117 App Div 880. 

61. Martin v. Donaldson, 5 Ky L. 258 
— 6 CJ. p 413 note 72. 


62 Filegel v. Koss, 83 P. 847, 47 Or. 
366. 
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been a breach of the conditions in the bond 6% For 
example, in an action on a claimant’s bond condition- 
ed that in an action thereon, to be commenced with- 
in a certain time, he will establish that he 1s the owner 
of the property, or, failing therein, will pay to plain- 
tiff the value thereof, the sole issue is as to the owner- 
ship of such property.&4 


In accordance with the general rules of proof in 
civil cases, proof may be made of any maiter within 
the issues. Accordingly, where the issue is whether 
claimant shall be liable on his bond for the entire 
value of the property or to the extent of the creditor’s 
claim, he may prove that he has a right to the prop- 
erty scized as between himself and the owner, so as 
to limit his liability to the amount of the attaching 
creditor’s claim 65 


§ 386. —— Evidence in General 


In actions of this character the party having the af- 
firmative of an Issue has the burden of proving it. 

As m other civil actions, in an action on a claim- 
ant’s bond the burden of proof rests on the party hav- 
ing the affirmative of an issue. Accordingly, in an ac- 
tion on a bond conditioned that claimant will establish 
that he is the owner of the property or will pay the 
value thereof, the burden of proof as to ownership 
is on defendant.66 


Where the complaint alleged that defendant gave 
plaintiff a bond conditioned “to pay the value of 
the property . . . to wit,” a certain sum, and the 
allegation was not denied, it was not necessary for 
plaintiff to offer any proof on the subject.§7 


§ 387. —— Admissibility of Evidence 


The principles determining the admissibility of evi- 
dence in actions on bonds given by third persons 
claiming attached property have been those applicable 
to civil actions generally and have been discussed in 
the title Evidence. For future cases, if any, arising 
under the statutes presenting rules not falling with- 
in the general rules, consult Pocket Parts under this 
section number. 


63. Ga—O’Nell Mfg Co v Harris, 
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§ 388. —— Weight and Sufficiency of Evi- 
dence 
The party having the burden of proving an issue 
must sustain :t by a preponderance of evidence. 

The party having the burden of proving an issue 
in an action on a claimant's bond must prove it by a 
preponderance of the evidence, and 1f the proof on 
the issue 1s evenly balanced, he 1s not entitled to re- 
cover thereon.68 The judgment recovered in the 
main action 1s no evidence of the value of the prop- 
erty 1n an action on the claimant’s bond, and such 
value must be established independently of the judg- 
ment 6® A recital mm a forthcoming bond that the 
principal obligor claims the property 1s not evidence 
that a claim has actually been made, but only that 
the obligor intended to make it.72 Where a clam 
was dismissed for failure to file the required affida- 
vit, mere proof by plaintiff, in an action on the claim- 
ant’s bond, that the property was not forthcoming is 
insufficient to show a breach of the condition, it being 
necessary to show that claimant was not entitled to 
the property.71 Evidence showing refusal of clamm- 
ant to deliver the property after the failure of his 
claim is sufficient to fix his liability,74 and a return 
of nulla bona on an execution against attachment 
defendant is sufficient to render sureties on the bond 
liable 78 Where under the statute the sheriff must 
evaluate the property, a valuation by him that it was 
more than plaintiff’s claim presumptively entitled 
plaintiff to judgment without other proof of value.74 


§ 389. —— Trial 

Questions of fact should, where there Is a Jury trial, 
be submitted to the Jury under proper instructions from 
the court. 

In keeping with the general rules governing civil 
actions, in an action on claimant’s bond, questions 
of law are for the court to decide, while questions 
of fact are for the jury. Accordingly, where the 
evidence is conflicting, the court should not direct 
the verdict, but should submit the issue to the jury 
under proper instructions 75 Where all the testimony 
in an action on a replevin bond by one claiming the 


67. Goldstein v Goldman, 77 NYS ]|70. McFarland v. Lee, 78 SH. 1091, 


56 SH 789, 127 Ga 641—Rowland 
v Page, 61S5E 148, 4 GaApp 269 

NH—Eing v. Brown, 101 A. 627, 
18 NH. 470. 


@&. Bramble v. Kellogg, 1955 NW 
665, 225 Mich 80—6 CJ. p 418 note 
78. 

68. Loosemore v. Baker, 166 P. 326, 
176 Cal 420 

66. Bramble v Kellogg, 195 NW. 
665, 225 Mich 80—6 CJ p 414 note 
74. 


699, 74 AppDiv 8656 
68. Bramble v. Kellogg, 195 N.W. 
665, 225 Mich 80 
HZividence held to indicate fraud.— 
Bramble v Kellogg, 195 NW. 665, 
225 Mich. 80 


weturn of executions unsatisfied 


10 GaApp. 698. 


“171. Holloway v. Burroughs, etc, 


Co, 58 So 958, 4 AlaApp 630. 


72. Stinson v Hall, 64 Ga. 676—6 
CJ. p 414 note 79. 


made a prima facie case against a| 7% Hmanuel v. Mann, 14 La Ann 53 


surety sued for breach of a replevin 

bond—Sparkman vw Muller-Cahoon 

Co, 282 P 273, 48 Idaho 254 

68. Bruck v Feimer, 66 NYS 10865, 
26 Misc 724. 
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74 Bolin Tool Co v. Jernigan, (Tex. 
Civ App ) 50 SW (2d) 397. 


75. Bramble v. Kellogg, 195 N W. 
665, 226 Mich 80. 
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property under attachment related to the question of 
title to the property at the time when the attachment 
was levied, an instruction that the burden of proof 
was on defendants to show title to the property re- 
plevied, etc., was not objectionable on the ground that 
it should have limited the inquiry as to defendants’ 
title to the tume when the attachment was levied.76 


§ 390. —— Judgment 


Judgment may be entered for the amount of the debt 
where it is less than the value of the property. 
Although, as will be discussed in § 392, the dam- 
ages recoverable in an action on claimant’s bond are 
lamited to the value of the property, 1t has been held 
to be immaterial that the judgment was for the 
amount of the debt instead of for the value of the 
property, where the debt was less than such value.7? 
Where under the bond claimant has the nght to re- 
turn the property to the sheriff to abide the decree 
of the court or become liable for its value, the ren- 
dering of a decree on the bond for its penalty with- 
out a finding as to the value of the property 1s er- 
ror./& 


The judgment for plaintiff, in a suit on defend- 
ant’s replevy bond, should provide for its satisfaction 
by a return of the property attached, unless it is 
manifest from the wording of the bond that the in- 
tention was to substitute personal liability of the 
sureties; and a surety on the bond may insist on the 
right to return the property if the principal joins in 
the demand. A tender of the property replevied from 
an attachment levied by the sheriff must be made to 
the sheriff, a tender to plaintiff in attachment not be- 
ing sufficient.’9 


§ 391. —— Appeal and Error 


General rules as to appeals and proceedings In error 
apply. 


Ordinarily, appeals in actions of this character are 
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governed by the usual rules as to appeal and proceed- 
ings in error in civil cases generally, as discussed 
in the title Appeal and Error. Accordingly, the ap- 
pellate court will interpret the evidence in the most 
favorable light, 1n support of the judgment rendered 
by the trial court and the findings of fact either made 
by it or necessarily implied to support the judg- 
ment.29 Likewise, the amount of recovery will not 
be reviewed where the motion for new trial did not 
assign that the judgment was excessive.81 


§ 392. —— Damages 

The Ilabillty on a claimant’s bond Is limited by the 
terms of the bond and the value of the attached prop- 
erty released thereunder. 

Liability on the bond must, of course, be measured 
by the terms of the bond,8? and the recovery thereon 
cannot exceed the amount named therein,§* and 1s 
also, as a rule, limited to the value of the property 
delivered to clammant, with interest®4 and costs.85 
Likewise, where the value of the property taken ex- 
ceeds the amount of the creditor’s claim, the damages 
should be limited to the amount of the claim,86 except 
where the sheriff had taken the property from the 
owner and is responsible over to the owner for the 
excess in value of the property above the amount 
due the creditor, in which case recovery for the full 
value of the property is proper.87 The foregoing is 
true regardless of the amount of the judgment re- 
covered in the attachment suit,88 or of the fact that 
there are several attaching creditors.89 


In regard to the items for which recovery may be 
had, it has been held that plaintiff may recover dam- 
ages for the loss of the use of such property during 
the time it was in the intervener’s possession,®° and 
for deterioration in the value of the property while in 
claimant’s possession 91 Where personal property 
and money were attached and where the property 
was released to claimant on his giving bond, but 


76. Fabian v. Traeger, 74 NH 131, 
215 Til 220, affirming 117 Tll App 
176 

77. Cobb v. Campbell, 88 SW. 246, 
14 TexCivApp 438 


78. Mercantile Acceptance Corpora- 
tion v Hedgepeth, 112 So 872, 147 
Miss 717. 

78. Massachusetts Bonding Co v. 
McLemore, 4 TennCiv App 633 
€0. Concrete Machimery & Supply 
Co v Waara, (Amz) 27 P (2d) 682 
81. Spickard v. Continental Casualty 
Co, (MoApp) 64 SW (2d) 734 


&2&. Sloan v Young, 284 P. 181, 86 
Mont 414, 


7 0.3 S.—8R 


344, 65 Misc 15—6 CJ. p 414 note 
87. 

e& <Armz—Concrete Machinery & 
Supply Co v Waara, 27 P (2d) 682 

Idaho—-Sparkman v Muller-Cahoon 
Co, 282 P 278, 48 Idaho 254. 

6 CJ p 414 note 88. 


Value of whole 

Where attached property has been 
released under a replevin bond, plain- 
tiff in attachment 1s entitled to have 
all the property taken under the 
replevin bond returned, or if it can- 
not be returned then to have a judg- 
ment for the value of the whole, and 


@6. Robertson v. Patterson, 17 Ala 
407—6 CJ. p 415 note 89 

86. Ala—Maas v Long, 70 Ala 237 

Tex —Wallace v. Terry, (App) 15 
W 386. 

87. Loosemore v., Baker, 166 P. 26, 
175 Cal 420 

8&. Ala—Jaffray v. Smith, 17 So 
218, 106 Ala 112 

NY—Bruck v_ Feiner, 56 
1025, 26 Mise 724 

89. Blankenship vy Thurman, 5 8 W 
886, 68 Tex 671—6 CJ. p 415 note 
91. 


NYS 


1s not bound to accept part, but, if|9% Botts v. Nichols, 7 LaAnn 263 


he does so, its value must be deduct- 


91. Frost v. Gibson, 59 Ga. 600 


ed—Ruiverside Portland Cement Co.| Im Tennessee, the judgment should 
8% Ehriich v Ruinzler, 119 NY.8 !v Taft, 221 P. 357, 192 Cal 643. 
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allow return of property in as good 
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where the money was not discharged from the attach- 
ment, in an action against the sureties on claimant's 
bond, the sureties are entitled to have the amount of 
money so attached applied in reduction of damages 
agamst them 92 Where attachment plaintiff inter- 
meddled with the property released on claimant's 
bond so as to divert a portion of it from the control 
of the sureties, the sureties, in an action against them, 
are entitled to credit on the bond for the amount d1- 
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verted.92 A sum which claimant has paid to the 
attachment debtor in lieu of the latter’s exemption 
cannot be considered in fixing the amount of the lia- 
bility on his bond.94 


Nominal damages. Where there has been a breach 
of the conditions of the bond, plaintiff 1s entitled to 
recover nominal damages, although no actual dam- 
ages are proved.95 


C. RECOVERY OF DAMAGES FOR DISPOSSESSION 


§ 393. Right to Recover 


One who owns, or who ia ent'tled to possession of, 
property which ts attached In an action against another 
may recover damages sustained by his dispossession. 

Since, as already pointed out in § 339, the right to 
intervene 1s merely a cumulative and not an ex- 
clusive remedy, where an attachment is levied on 
property of which a person other than defendant in 
attachment is the owner or entitled to possession, 
such person has a right of action for the damages 
which he has sustained by reason of the resulting dis- 
possession,9® whether or not he had previously 1n- 
tervened in the action.5? This right 1s not affected 
by the fact that the property was in the possession 
of defendant in attachment at the time of the se1- 
zure,98 that the owner of the property came into 
possession under a fraudulent sale, such sale not be- 


condition as when replevied, less 


had the mght to a lien for materials 


ing connected with the grounds of attachment ,?? 
that the owner of the goods which were mixed with 
those of defendant in attachment refused to designate 
his share;! that the property was sold subsequent to 
the wrongful seizure thereof ;? that plaintiff accepted 
the proceeds of the property when sold,* that there 
has been a rendition of judgment in the attachment 
suit,* that the owner intervened as clarmant 1n the 
attachment suit and recovered judgment in the in- 
tervention,® that there was a rendition of judgment 
in the claim suit adverse to clammant;® or that at- 
tachment plaintiff, by amendment of his petition, has 
brought the owner into the attachment suit as a 
party.” 

A lessee whose rights were not disturbed by the at- 
tachment,® or the holder of a laborer’s lien on the 
property,® has been held to have no right to damages 


vener accepts the proceeds of the 


ordinary depreciation, and the bonds- 
men are liable for any other de- 
terioration —Massachusetts Bonding 
Co. v McLemore, 4 TennCiv A. 633. 


92. Riverside Portland Cement Co 
v. Taft, 221 P 357, 192 Cal 648 


93. Riverside Portland Cement Co 
v. Taft, supra 


94. Jaffray v. Smith, 17 So 218, 106 
Ala 1138 


98 Spickard v Continental Casualty 
Co, (MoApp) 64 SW (2d) 734 


96. Ala—Bell v. Seals Piano & Or- 
gan Co, 78 So 806, 201 Ala 428 
Colo —Poundstone v. Holt, 87 P. 36, 
5 Colo App 66 

Ky —Crawford v. Staples, 212 SW. 
118, 187 Ky 477—Fite v. Brieden- 
back, 105 SW. 1182, 127 Ky 6504, 
82 Ky L 1288. 

N.C—Tatham v De Hart, 112 SE 
480, 188 NC. 657 

Okl—Eeystone Pipe & Supply Co 
v. Crabtree, 50 P (2d) 1086 

Tenn—So Knoxville Contracting & 
Const Co v Brakebill & Hamilton, 
10 Tenn App 325 

Tex.—Sereno v Triggo, (Com App ) 
L SW (2d) 607, affirming Stevens 
v Tmggo, (Civ App) 296 S.TV. 979 

6 CJ p 415 notes 95, 96 


Proximate cause of injury 
Where plaintiff, under the statute, 


furnished, and the exclusive right of 

attachment, deferdont’s attachment 

suit which deprived plaintiff of both 

his rights, leaving fis debt unpaid, 

was the proximate cause of his in- 

jury —California Trojan Powder Co 

v. Wadhams & Co, 166 P. 759, 85 Or 

307. 

97. Mont—O’Brien v. Quinn, 90 P 
166, 35 Mont. 441 

NC—Flowers v Spears, 1830 SH 
710, 1909 NC. 74%7—Tatham v. De 
Hart, 112 SH 430,188 NC 657 

Pa —Siegel vy Netherlands Co, 59 Pa 
Super 1332. 

68 Hillman v. Griffin, 59 P 194, 696, 
6 CalUnrepCas 354 


99. Moore v. Pope, 27 LaAnn. 254 


1. Barnes v Darby, 44 SW 1029, 
18 Tex Civ App. 468 


a <Ala—Hils v. Allen, 2 So. 676, 80 
Ala 6165. 

Mass—Holly v Huggeford, 8 Pick 
73,19 AmD 308. 

6 CJ p 416 note L. 


3 Mo~—Franke v. Eby, 50 Mo App 
579 

8 C—Firat Nat Bank v. H L & L 
F McSwain, 75 SEH. 1106, 98 SC 
$0. 


Where attached property is order- 
ed sold as perishable and the inter- 
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fale, he had no privilege to elect his 
remedy, not having full freedom of 
choice, and he may sue for damages 
sustained by the attachment.— 
Franke v Eby, 50 MoApp 579 


4. Juilliard v. May, 22 NE 477, 180 
Tll 87—Samuel v. Agnew, 80 Ill 
558 


5. Clark v Brott, 71 Mo 473, fol- 
lowing Perrin v Claflin, 11 Mo. 13 
—€ CJ p 416 note 3 


6 Louisville, etc, R Co v. Brink- 
erhoff, 24 So 892, 119 Ala. 606. 


Reversed on appeal 

The owner of property which was 
unlawfully seed under an order of 
attachment and levy thereon in an 
action against a third pelson was en- 
titled to recover from plaintiff in at- 
tachment causing such seizure, not- 
withstanding that plaintiff in attach- 
ment obtained judgment in the tnal 
court validating the attachment 
which was reversed on appeal —fHu- 
reka Dry Cleaners v. Stone Brothers 
& Shrout, 86 SW.(2d) 1082, 261 Ky. 
15 


7 Dimsdale v. Tolerton-Warfield 
Co, 181 NW. 689, 151 Iowa 425— 
6CJ p 416 note 5 

& Schulte v Republic Supply Co, 
(TexCiv App) 297 SW 667. 


9 Higginbotham-Balley-Logan Co. 


7 Od5. 


for wrongful scizure and conversion. On the other 
hand, it has been held that a mortgagee having pos- 
session of specific mortgaged property, which was 
taken under an attachment against another, had a 
right of action for interference with his possession 10 


Malice and want of probable cause in issuing and 
levying the writ are not necessary elements in an ac- 
tion of this character, at least where the owner 1s 
in possession of the property and there was nothing 
about it which indicated ownership in attachment 
defendant.14 


Notice of contemplated sale. A person whose 
property has been attached as that of another 1s un- 
der no legal duty to inform attachment plaintiff that 
he had contracted for the sale of the attached prop- 
erty, particularly where plaintiff knew that he had 
sold, or was preparing to sell, the property.12 


§ 394. Persons Liable 


Any person responsible for an attachment Invading 
the rights of a third person Ie liable in damages therefor. 


In general, one who 1s injured by a wrongful at- 
tachment may claim entire compensation from any 
one of several tort-feasors participating in the 
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wrongful act, and one who is injured by reason of 
a wrongful attachment has the election to pursue 
jointly or severally all who aided in, or advised or 
procured, or accepted benefits resulting from, the 
trespass,13 including anyone who was present and as- 
sisted in the illegal act.14 


§ 395. Levying Officer 


The levying officer 1s always liable for his own 
wrongful act in seizing, under any process, the prop- 
erty of a person other rhan the one against whom the 
process is directed. This general lability, which 1s 
the same in the case of attachment as in the case of 
any other process, 1s discussed in the title Sheriffs and 
Constables § 68 [57 C J. p 827 note 67—p 833 note 42]. 


§ 396. Attaching Creditor 


An attaching creditor is generally not able for the 
seizure of another’s than the debtor’s property, unless he 
directed or consented thereto, or, with knowledge of the 
wrong, ratified :t. 

While an attaching creditor may be held liable, 
jointly with the levying officer!5 and independently 


of any bond,16 for a wrongful seizure, under the 


v Bellah, (TexCivApp) 79 SW 

(2d) 907. 
Suit not timely 

Under a statute providing that a 
laborer holding a len on property 
shall have six months within which 
to bring suit to foreclose the lien, a 
holder of a laborer’s lien cannot 
maintain conversion against an at- 
tachment creditor on the theory that, 
on conversion caused by the attach- 
ment, the six months’ limitation did 
not apply but that the general two- 
year period was applicable, at least 
where the alleged conversion did not 
take place until more than slx 
months after the filing of the labor- 
ers lien—Higginbotham-Bailey-Lo- 
gan Co v. Bellah, (Tex Civ App) 79 
W (2d) 907. 


10. Poundstone v. Maben, 87 P. 87, 
5 ColoApp 70—Poundstone  v. 
Holt, 87 P. 35, 6 Colo App 66. 


Second mortgagecs of personal 
property may sue one who wrong- 
fully attaches the property and in- 
terferes with their security and di- 
minishes the value thereof —Taylor 
v Hines, 31 MoApp 622 


il. IlL—First State Bank of Pond 
Creek, Okl. v. Clark, 202 Ill App 
283. 

N M—Marron v. Barton, 285 P. 502, 
84 NM 616. 

Pa—Siegel v. Netherlands Co., 69 
PaSuper 132. 


“We feel that the question of mal- 
ice and probable cause are wholly 
foreign to this case and they can 
only be considered when, through the 


very nature of the proceedings, it 
1a necessary to inquire into the mo- 
tives of persons who cause a writ 
to be issued or a proceeding to be 
instituted Where one 18 in posscs- 
sion and enjoyment of his property 
and another intermeddles with it, 
why should it be necessary for him 
to show that the intermeddler was 
actuated by malice and had no rea- 
s0n to thus intermeddle with his 
goods? Why should the facts in this 
case be treated any differently than 
an ordinary trespass case where a 
person willfully enters the land of 
another and commits a depredation 
thereon? Malice and probable cause 
need not be shown to support a re- 
covery in an action of trespass. It 
must be remembered, that the arti- 
cles in question were not in the pos- 
session of the defendant in the at- 
tachment, they were not inter 
mingled with his goods, there was 
nothing about them which indicated 
any apparent ownership in him, and 
where goods are so siluated a differ- 
ent question would arise. When 
property is in ownership and pos- 
session of a third person, this con- 
dition gives notice to the sherff and 
to those dealing with him that in 
seizing the goods as the property of 
another they act at their peril The 
owner has done evervthing that he 
could to label the goods with the 
badge of ownership The sheriff and 
those acting with him cannot protect 
themselves under a writ which gives 
them no authority to act in the 
premises "—Siegel wv Netherlands 
Co, 59 PaSuper 1382, 138. 


595 


12. Rosenberg v. Stone, 168 8.H. 486, 
160 Va. 381. 


13. VWandiver v. Pollak, 19 So. 180, 
107 Ala 647, 64 AmSR. 118. 


The wrongful seizure of the prop- 
erty of one person under legal 
process directed against another 
amounts to a conversion, for which 
action may be maintained against 
the officer who makes the seizure, or 
against the person who directed the 
officer to act—vVWrestern Bond & 
Mortgage Co v Chester, Sheriff, 259 
P 18, 1456 Wash. 8L 


Joint trespassers 

Where a creditor sues out a writ 
of attachment and others become 
sureties on a bond to indemnify the 
sheriff, if he seizes property not sub- 
ject to attachment, the creditor, 
sureties, and sheriff! become joint 
trespassers —Sparkman v. Swift, 8 
So 160, 81 Ala 28i1—Screws v. Wat- 
son, 48 Ala 628 


14 Cheek v. Odom, 100 So. 782, 20 
Ala App. 31. 

15. Minn—Northern Rock Island 
Plow Co v. Hackett-Gates-Hurty 
Co., 206 NW 446, 166 Minn 283. 

NC—Core v W T McCoy & Co, 
167 SE 38865, 204 NC 118 

Wash—Western Bond & Mortgage 
Co. vy. Chester, 259 P. 13, 145 Wash. 
81 

6CJ. p 416 note 7, 

16 NiW—Murry v. Belmore, 154 P. 
705, 21 NM 818, 

N.C—Core v. W T McCoy & Co., 
167 SH 8865, 204 N.C 118, 

6CJ. p 416 note 8. 
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attachment, of property of a person other than de- 
fendant in attachment,17 such liability 1s confined to 
cases in which he counseled, directed, or consented 
to the illegal act of the levying officer,!§ or actively 
participated therein,!9 or, knowing that the acts 
of the officer were wrongful or irregular, adopted, 
ratified, or confirmed them,?9 and for a wrongful sei- 
zure with which the attaching creditor was not so 
connected he cannot be held liable,?1 but the injured 
person must seek his redress solely against the levy- 
ing officer and the sureties on his bond. In accord- 
ance with this rule, it has been held that one who 
would avoid responsibility for a levy on property of a 
third person, when knowledge of the wrongful act is 
brought to his attention, should make known his 
disapprobation thereof; otherwise he will be held to 
have ratified 1t.22 The mere appropriation of the 
proceeds of the sale of the property by plaintiff in 
attachment, when turned over to him by the officer 
levying the writ, in the absence of evidence showing a 
knowledge on his part of the tortious character of 
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the seizure and sale of the property by such officer, 
is not sufficient to show ratification of the officer’s 
wrongful act,28 although, if plaintiff, with knowledge 
of the true ownership of the goods, receives the pro- 
ceeds of the sale, he thereby ratifies the wrongful 
levy.*4 


§ 397. —— Sureties on Attachment Bond 


Suretles on an attachment bond conditioned to pay 
all damages sustained by defendant are not liable to 
third persons whose property has been seized under the 
writ, but, under a bond conditioned In terms broad 
enough to include such persons, they may be liable to 
third persons in actions of this character. 


Since the lability of sureties on an attachment 
bond 1s created by, and rests solely on, the stipula- 
tions of the bond,”5 the sureties on an attachment 
bond, conditioned to pay all damages which may be 
sustained by defendant, cannot ordinarily be held 
liable for a trespass committed to the property of a 
third person,*® even though their principal ratified 


17. Core v. W. T McCoy & Co, su- 
pra—6 CJ p 416 note 9 


Acts constiitutang sxe1zure 

Where a sheriff in levying an at- 
tachment enters defendant's store, 
demands his key, tells him to take 
his cash and get out, follows him out 
and locks the door, such act consti- 
tutes a seizure, rendering attaching 
plaintiff lLable for anything unlaw- 
fully taken—Schwartzberg v Cen- 
tral Ave State Bank, 115 P. 110, 84 
Kan 681. 


Ala —Screws v. Watson, 48 Ala. 
628 

Ark—Webb v. Van Vieet-Mansfield 
Drug Co., 179 SW. 867, 120 Ark. 
236 

Ind—Butler v. 
160 

Kan.—Bratton v. McReynolds, 266 P 
81, 125 Kan 665. 

Md—Corner v. Mackintosh, 48 Md 
874. 

Mich —Tomkovich v. Muistevich, 192 
NW. 639, 322 Mich 426. 

Miss—Jamison vy. Wilson, 119 So 
800, 152 Miss. 882 

Mo—Kle v Wellman, 175 SW 367, 
189 MoApp 601—Sreher vy Mason, 
25 MoApp. 291 

N M.—Murry v. Belmore, 154 P. 705, 
21 NM 8313. 

N Y—Weble v. Butler, 61 NY 245 

NC—Core v. W. T McCoy & Co, 
167 SH 385, 204 NC 118 

Okl —Frick-Reid Supply Co v. Hun- 
ter, 148 P 88 47 OkL 151—Stump 
v. Porter, 120 P 689, 81 Okl 157. 

Wash—Western Bond & Mortgage 
Co. v. Chester, 259 P. 18, 145 Wash 
81. 

6 CJ. p 417 note 10. 


Client has been held not to be lia- 
ble for the act of his attorney in di- 


Borders, 6 Blackf 


recting the levy of an attachment 

on the property of a third person— 

Guulfoyle v. Seeman, 58 NYS 668, 

41 App Div. 516—6 CJ. p 417 note 10 

[a] 

19. Frick-Reid Supply Co v. Hunter, 
148 P 88 47 Okl 151—Stump v. 
Porter, 120 P. 659, 31 Okl 157. 


Act of participation 

Where attaching plaintiff purchas- 
ed at a sale a part of the property 
wrongfully levied on, there was such 
@ participation as to render him lia- 
ble as a trespasser.—Deal v. Bogue, 
20 Pa. 228, 57 AmD 702. 


20. US—Lovejoy V. 
(Iowa) 3 Wall 1. 

Colo —Riethmann v. Godsman, 46 P 
684, 28 Colo 203 

Neb —Walker v Wonderlick, 50 NW 
445, 39 Neb 504 

N M-—Murry v. Belmore, 154 P. 706, 
21 NM 318 

NC—Core v. W T McCoy & Co, 
167 SH 885, 204 NC. 118. 

Okl1—Stump v. Porter, 120 P. 689, 
81 Okl 1657. 

6 CJ p 417 note 11, 


Act of ratification 

(1) Where property is wrongfully 
attached, and plaintiff, being aware 
of the wrongful attachment, refuses 
to release 1t on demand, he ratifies 
the wrongful levy —Cole v. Edwards, 
72 NW 1045, 53 Neb. 711. 


(2) When the attaching creditor 
for whose benefit the seizure was 
made not only refuses to surrender 
it, but, by answer to the suit to re- 
cover the property asserts it to be 
the property of the debtor, the rati- 
fication of the levy is complete— 
Herrman v. Gulbert, 8 Hun (N.Y.) 


253. 
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Murray, 


Defenting unlawful act 

Where plaintiff in attachment, aft- 
er an unlawful levy on a third per- 
son's property with knowledge of 
the facts, defends the wrongful act, 
he 18 lable as an original wrongdoer 
—Hrick-Reid Supply Co. vy. Hunter, 
148 P. 88, 47 Okl 151. 


21. Core v W T McCoy & Co, 167 
SH 885, 204 NC. 118—6 CJ. p 
417 note 12 


22. Frick-Reid Supply Co v. Hunter, 
148 P 83, 47 Okl 151 


23. Walker v. Norris, 68 So. 935, 10 
Ala App 615. 


24. Omaha Nat Bank v_ Robinson, 
77 N.W 78, 56 Neb. 590—6 C.J. p 
417 note 11 [d]. 


28. McGinley v. Maryland Casualty 
Co of Baltimore, 277 P. 414, 86 
Mont. L 


a6. Ark—Maloney v. Jones-VWise 
Commission Co, 174 SW. 239, 117 
Ark 180 

Ind—Summerland vy. Automobile 
Funding Co, 148 ND 202, 84 Ind 
App 30 

Iowa—Thielen vy. Schechinger, 
NW 616, 210 Iowa 224 

Afich —Tomkovich v. Muistevich, 192 
NW 6289, 222 Mich. 425 

Miss—Jamison v Wilson, 119 So 
800, 152 Miss 882 

Mont —McGinley v Maryland Casuael- 
ty Co. of Baltimore, 277 P. 414, 85 
Mont. 1 

6 CJ p 417 note 14, p 504 note 61 

mevy on partnership’s goods for 

debt of individual 

Where an attachment im an action 

against an individual is levied on the 

property of a partnership of which 

he 18 a member, there 18 no liability 

on the bond for such wrongful at- 


7 CdJ.S. 


the tort of the attaching officer.27 Although it has 
been held that the sureties are not liable to a third 
person, whose property has been wrongfully at- 
tached, under a bond conditioned to pay all damages 
sustained by any person by reason of the suing out of 
the attachment,28 it has also been held that the sure- 
ties are liable to such third persons under a bond so 
conditioned,*9 and where the statute requires a bond 
running in favor of others who may be injured 
by the attachment, this provision, although omitted, 
will be read into the bond, so that a stranger there- 
to, injured by the attachment, may maintain an ac- 
tion thereon.29 In support of the rule permitting 
recovery against the sureties on such a bond, :1t has 
been said that to construe the words “suing out of 
said attachment” to relate only to the initial proceed- 
ings, the filing, docketing, and issue of the papers, so 
that only those then interested could have recourse 
against the bond, would give no meaning to the words 
“other persons interested in these proceedings,” as 
there is no one except plaintiff interested in an at- 
tachment until there has been a levy or seizure of 
property under it.8! 


The liability of the obligors on an indemnity bond, 
given to secure the sheriff against loss arising from 
the claims of third persons, 1s discussed in the title 
Sheriffs and Constables §§ 137-143 [57 CJ. p 926 
note 27—p 932 note 95]. 


tachment —Tomkovich v. Mustevich, 
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ligee named in the bond —Rother-, 35. 


§ 399 
§ 398. Actions 


A demand Is not In all cases a condition precedent to 
an action. 

Where plaintiff m attachment caused a writ of 
attachment to issue and be put in the hands of the 
sheriff, who seized property not in the possession 
of defendant in attachment and sold it on execu- 
tion, and where plaintiff in attachment bid in the 
property at the sale and retained it, a conversion 
of the property took place, and a demand for a 
return of the property 1s unnecessary.*4 


§ 399. —— Nature and Form of Remedy 


In the absence of a statute to the contrary, the com- 
mon-law remedies may be availed of. 

A person whose property has been attached in 
a suit to which he is not a party may resort to 
the common-law remedies for the damages inflicted 
by the seizure,?® and, in the absence of a statute 
to the contrary, such a person may disregard the 
attachment bond and sue in tort.84 Accordingly, 
trespass®5 or trover,®6 if there has been a taking 
of actual possession,®? 1s a proper form of action 
to recover damages for the wrongful seizure of 
one’s property under a writ of attachment direct- 
ed against another. 


Actions of this character are not actions for 
distraining a chattel.38 


Illi—urst State Bank of Pond 


192 NW 689, 222 Mich 425 


Obligor’s undertaking 

The undertaking of the obligor on 
‘he bond is that the attachment 1s 
properly sued out, and that the claim 
of attaching plaintiff is well found- 
ed, but not that the attaching officer 
will commit no trespass—Davis v 


Commonwealth, 18 Gratt (54 Va) 
139. 
a7. J H Walker & Co v. Norris, 68 


So 935, 10 Ala App. 515 


ne. Davis v. Commonwealth, 13 
Gratt (54 Va) 189 


a9. Ill —McKinstry v. Bras, 180 Ill 
App 648 

Md—L J Appel Sons v_ State, to 
Use of Townsend, 175 A. 850 

6 CJ. p 417 note 15 


Garnishees 

(1) Where a bond 18 conditioned to 
pay all damages that may accrue to 
defendant or any garnishee, defend- 
ant may maintain an action thezeon 
to the use of any garnishee who has 
been damaged—Barnes v Webster, 
16 Mo 258, 87 AmD 232—6 CJ. p 
502 note 44 


(2) The rule is otherwise where 
attachment defendant is the only ob- 


mel v Marr, 98 Pa 285 


Under a condition to “pay all dam- 
ages and costs that may accrue to 
any defendant, garnishee or inter- 
Dleader by reason of the attachment, 
or any process or proceeding in the 
suit, or by reason of any judgment 
or process thereon,” a surety on the 
bond was lhable in an independent 
action to a successful interpleader 
who claimed the property—State v 
American Surety Co, (MoApp) 174 
SW (2d) 1094—State v East Joplin 
Lumber Co, 70 MoApp 663 


30. Omaha Nat Bank v U Fi- 
delity & Guaranty Co., 244 Ill App 
204 


31. L J Appel Sons v. State, (Md) 
175 A. 850 


82. Northern Rock Island Plow Co 
v Hackett-Gates-Hurty Co, 206 N 
W 446,165 Minn 282 


33. Bassham v. Hvans, (TexCiv 
App ) 216 S.W 446 


so Ill—Fuirst State Bank of Pond 
Creek, Okl, v Clark, 202 IllApp 
288 

Ky —Crawford v Staples, 212 SW 
119, 184 Ky 477 

N M—Marron v. Barton, 285 P. 503, 
84 NM 516. 
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Creek, Okl v. Clark, 202 TllApp 
288 

Pa—Siegel v Netherlands Co., 59 
Pa Super 182. 

6CJ p 417 note 16. 


Rnowledge of claim 

An action for trespass vi et armis 
may be maintained by one whose 
property has been wrongfully seized 
in an attachment suit pending be- 
tween other parties, where plaintift 
in the attachment suit knows that 
the property 1s owned or clammed by 
plaintiff, or where he directs the of- 
ficer to seize the property, or exe- 
cutes an indemnity bond—Bruce v. 
Crysler, (Mo App) 217 SW. 568 


36. Worthington v Hanna, 23 Mich 
5830—6 CJ. p 417 note 17. 


87. Schulte v Republic Supply Co, 
(Tex Civ App) 297 SW. 667. 


Disturbance of operation 

Levy under an attachment writ on 
drilling equipment did not constitute 
conversion against the owner's les- 
see, where operation was not dis- 
turbed —Schulte v. Republic Supply 
Co, (TexCivApp) 297 S.W 667 


38. P. F. Scheidelman & Sons v. 
Webster Basket Co, 257 NYS 6563, 
148 Misc 836, affirmed 259 NYS 
968, 286 App Diy. 774. 


§ 400 


§ 400. —— Defenses 


Matters which defeat plaintiff's right to recover con- 
stitute a defense In actions of this character. 

As in other civil actions, any fact or state of 
facts that may be set up to defeat the cause of 
action constitutes a defense. Accordingly, the 
absence of injury may be set up as a defense.39 
It also is a defense to an attaching creditor that 
plainniff's claim is invalid and rests on a fraudu- 
lent transfer cé the property by the debtor,#® un- 
less the vacating of the attachment has precluded 
defendant from justifying under it,f1 or attach- 
ment defendant pleads in recoupment and recovers 
therefor, n which case attachment plaintiff can- 
not, 1n an action by a third person for wrongful 
attachment, plead in justification that a sale to 
plaintiff was in fraud of creditors.“ On the 
other hand, the fact that defendant had reason 
to believe that the property belonged to his debtor 
instead of to plaintiff 1s not a defense to an ac- 
tion to recover the value of the property,‘ nor 
1s it a defense that plamtiff might have given a 
clam bond and have had a trial of the nght of 
property in the goods attached, since plaintiff 
had a right to allow the property to be carried 
away, and, 1f the levy were wrongvul, to bring an 
action for damages‘44 Also, it is not a defense 
that the petition of intervention was not filed 
until after the final judgment in the attachment 
suit.45 In trover for levying an attachment against 
a husband on property of the wife, it 1s no de- 
fense that the husband authorized the levy 46 
Where several creditors seized property by attach- 
ment, one of such creditors may be sued for the 
attachment, and he cannot defend by setting up 
that the other creditors were also liable for the 
trespass 47 


Where punitive damages are sought, defendant 


39. Riggle v. Jackson, 296 FP. 889, 
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may set up in defense that a judgment finding 
for plaintiff m a claim case arising from the 
attachment was erroneous, such judgment being 
conclusive in so far as title 1s concerned but not 
on the question of malice or lack of probable 
cause.48 


§ 401. —— Parties 
Plaintiff! may sue one or all persons jointly and 
severally Ilable to him. 

The attaching creditor and the levying officer be- 
ing both jointly and severally lable for the wrong- 
ful seizure, it is not necessary to join the officer 
as a party defendant im an action against the 
creditor #2 So, also, where there were several 
attaching creditors, the owner of the property 
seized may sue one without joiming the others,50 
or he may sue all.51 


§ 402. Pleading 


a. Complaint, declaration, or petition 
b Plea or answer 
c. Issues, proof, and variance 


a. Complaint, Declaration, or Petition 


it Is usually sufficient for plaintiff to state In hie 
Initial pleadings that the property attached as that of 
another was his, that the attachment was wrongful, and 
that damage resulted to him therefrom. 


As in other civil actions, plaintiff’s complaint, 
declaration, or petition to be suficient must con- 
tain facts upon which he relies sufficient to state 
a cause of action. To do this he usually need 
allege only that the property seized was his, that 
the attachment was wrongful, and that damage 
resulted to him therefrom. In general, the com- 
plaint, declaration, or petition in an action for 
the seizure of property under an attachment against 
another person need allege only that the attach- 
ment was wrongful, and the resulting damage.52 


goods uninjured, that they were sold/ 45. Patton v. Madison Nat Bank, 


112 Cal App. 428. 
Plainnf already compensated 

Where parties furnishing person- 
alty for plamtiff’s use had compen- 
sated plaintiff for damages sustain- 
ed by delay caused by attachments, 
ag they were required to do under 
contract, plaintiff could not recover 
for alleged wrongful attachments — 
Riggle v Jackson, 296 P. 889, 112 
Csl App. 428 


Beéelivery of goods 

In an action by an administrator 
to recover the value of goods belong- 
ing to the estate, which were levied 
on by defendants as the property of 
another, an answer that, on the de- 
mand and bond of the special admuin- 


under orders of the probate court, 
and that the estate got the benefit of 
the proceeds, states a good defense 
—Pinkard v. Willis, 67 8.W. 135, 28 
TexCivApp i198 


4. Hess v. Hess, 22 NE 9656, 117 
NY 3806—Rinchey v Stryker, 28 
NY 45, 84 AmD 324, 31 NY 140, 
a How Pr. 75—6 CJ. p 417 note 

8. 


41. Hess v. Hess, 22 NE 9656, 117 
NY 3806 


42. Grisham v. Bodman, 20 So 6514, 
lll Ala. 194—€6 CJ. p 417 note 20. 


43. Angell v. Hopkins, 21 P. 729, 79 
CaL 181. 


igtrator, the goods were delivered to|/ 44 Smith v. Kaufman, 10 So. 229, 


Ium, that the estate received the 


94 Ala. 364—8 CJ p 418 note 22. 
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47. Dyett v. Hyman, 39 NE 
48. Maxwell v. Speth, 72 SH 


49. Dyett v Hyman, 29 NB 


104 SW. 264, 126 Ky 469 


46. Mattingly v. Houston, 52 So 78, 


167 Ala, 167. 


261, 
129 NY 361, 236 AmSR 6338 


292, 
9 GaApp 746. 

261, 
125 NY. 351, 26 AmSR 638, af- 
firming 18 NYS. 895—6 CJ. p 418 
note 37. 


50. Dyett v. Hyman, supra—Weble 


v. Butler, 61 NY. 245 


SL. Wehble vy. Butler, supra. 
52. Gustafson v. Byers, 288 P i111, 


105 CaLApp 584—6 C.J. p 418 note 
80. 


Petitions held sufficient.—Gustaf- 
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It is sufficient to state that the seizure was wrong- 
ful,58 without specifying the manner in which :t 
was made‘ or stating the time of the levy,55 or 
the value of the property.56 


It is not necessary to allege that the attach- 
ment was malicious and without probable cause, 
nor need malice in the seizure of plaintiff’s prop- 
erty be alleged 1f only actual damages are sought 
to be recovered.5? 


Special damages must be pleaded in order to be 
recoverable 58 


b. Plea or Answer 


The plea or anewer to be sufficient must raise the 
defense rel.ed upon by defendant 

In accordance with the rules governing civil 
actions generally, the plea or answer to be sufi- 
cient must be sufficient to raise an issue as to any 
defense available. Accordingly, where such a de- 
fense 1s relied upon defendant must aver the ex- 
istence of a debt due to him from defendant in 
attachment59 and that the property was, at the 
time of the seizure, that of defendant in attach- 
ment,60 and deny that such property was that 
of plaintiff,61 and that defendant had notice of 
plaintiff's claim of ownership.6* A defendant who 
was plaintiff in attachment need not, when justi- 
fying, aver the ground on which the attachment 
was issued, or set out the return of the writ.68 


A general demal is usually sufficient to admit 


son v. Byers, 288 P 111, 105 Cal App 
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any evidence that plaintiff never had a cause of 
action either as to all of the property involved, 
or as to any part thereof; but it is not sufficient 
to raise a special defense.64 


c. Issues, Proof, and Variance 


The issues are confined to those ralsed by the plead- 
Ings, and the proof ts confined to matters arising under 
the issues. 

As 1n other civil actions, the issues in an action 
of this character are confined to those raised by 
the pleadings, which are the existence of the cause 
of action and defenses thereto. Other matters 
are not in issue Accordingly, the existence or 
nonexistence of grounds for the issuance of a writ 
of attachment,®> or probable cause for suing out 
the writ,88 or of malice in connection therew:th,®7 
1s entirely foreign to the question of lability for 
seizure and conversion, under the guise of an at- 
tachment, of property of a person othcr than the 
attachment defendant. So also a judgment sus- 
taimng the attachment has no bearing on the 
quesuon whether the levy was wrongful as to a 
third person 68 


Plaintiff may ordinarily show that defendant 
knew of his claim to the property,6? and, where 
the good faith of such claim 1s attacked, that the 
claim was bona fide.?0 Plaintiff may also intro- 
duce evidence showing the damages sustained by 
him because of the wrongful levy on his prop- 
erty,2 and the cost price of the property, while 


Utah —Adair v. James M Peterson; 69. New Morgan County Building & 


584—irst State Bank of Pond Creek, 
Ok] v Clark, 202 TllApp 288—Wade 
v. Winstanley, 2830 SW 3658, 207 Mo 
App. 129—National Bond & Inveat- 
ment Co. ¥ McCoy, (Tex Civ App ) 
268 SW 1089. 
Sheriff's jury finding insuficment 

In an action on a bond given to 
cover a fund held by a sheriff, but 
claimed in atiachment suit by plain- 
tiff, allegations in the complaint that 
the sheriffs jury found that the de- 
posit belonged to claimant were in- 
sufficient to present the fact that 
plaintiff was owner of and entitled 
to the possession of the fund—<An- 
derson v. Fidelity & Deposit Co of 
Maryland, 177 NY.S 272, 188 App. 
Div. 626 


83. Richardson v. Hall, 31 Md 
84 Richardson v. Hall, supra. 


5S. Richardson v. Hall, supra. 
56. Richardson v. Hall, supra. 


67. Furst State Bank of Pond Creek, 
OkL v. Clark, 202 IllApp 283—6 
CJ. p 418 notes 35, 36. 


63. Okli—fFirst Nat. Bank of 
Mounds v. Cox, 198 P. 579, 82 Okl 
129. 


Bank, 211 P 683, 61 Utah 159 

6 CJ p 418 note 37 

Attorney's fees 
Attorney's fees are special dam- 

ages which must be pleaded —Adaur 

v James M Peterson Bank, 211 P 

688, 61 Utah 159 

89. Deitsch v Wiggins, 1 Colo. 299 
—6§ CJ p 418 note 39 

60. Md—Ruichardson v. Hall, 31 Md 
899 

Wis—Adler v Cole, 13 Wis 188 

61. Richardson v. Hall, 31 Md 399 

62. Mattingly v. Houston, 52 So 78, 
167 Ala 167 

63. Berry v Hart, 1 Colo. 246 

6% State ex rel and to Use of Kib- 
ble v First Nat. Bank, (Mo App.) 
22 SW (2d) 185 

68. Central Coffee, etc, Co v. Wel- 
born, 134 SW 2, 153 Mo.App. 647 

66. Speth v Maxwell, 66 SH 580, 6 
Ga App 630. 

67. Ga—Speth v. Maxwell, 65 SH 
580, 6 Ga App 630 

Tex—Hpps v Hazlewood, 89 S.W 
809, 40 TexCiv App. 3285. 

68. Fairbanks v. Kent, 63 P. 707, 16 
Colo App 365. 
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Loan Ass’n v Plemmons, 97 So 

46, 210 Ala. 16—6 CJ p 419 note 

49 
Zividonce held relevant 

In a suit for wrongfully taking 
plaintiff's property under attachment 
against her husband, the affidavit, 
Plantff's claam bond, an order 
quashing it on defendant’s motion, 
and the latter’s indemnifying bond 
were relevant to show that defend- 
ant knew that plaintiff claimed some 
of the property, and induced the 
sheriff to levy the writ on 1t—New 
Morgan County Building & Loan 
Ass’n v. Plemmons, 97 So. 46, 210 
Ala 16 
7O. Simis v Hodge, 24 NB 1094, 

121 N Y. 671, affirming 8 N.YS 228, 

50 Hun 410—6 CJ. p 419 note 50 


Ti. Bess v. Reed, 278 S.W. 6569, 212 
Ky 248. 


Attorney's fees ani use of property 

Refusal to allow evidence as to 
attorney’s fees and loss of use of 
property by wrongful attachment 
was erroneocus.—EBess v. Reed, 378 
SW. 669, 212 Ky 248 


Bvidence of contract price 
In action for wrongful attachment 


§ 402 


not conclusive as to its value at the time of the 
seizure, may be shown to aid m arriving at the 
value at such time72 On the other hand, where 
special damages are not pleaded, the admission of 
evidence to establish special damages 1s error 7% 


Under the general issue defendant may show 
that the goods did not belong to plaintiff but be- 
longed to attachment defendant,’* and, under prop- 
er allegations, he may show fraud affecting him- 
self,75 1f such fraud mvolves plaintiff,7® or that 
it was not his intention to make an excessive 
levy ,77 or that no damage was sustained by plain- 
tiff by virtue of the levy;78 but no evidence re- 
lating to the merits of the attachment sut,’? or 
as to the regularity of the proceedings therein,8° 
1s admissible. 

In mitigation of damages defendant may show 
that the property wrongfully attached has been 
returned, or has been applied for the benefit or 
advantage of plaintiff with his consent, express or 
implied, or through legal proceedings instituted by 
third persons,®1 or that the owner of the attached 
property recovered 1t for less than its value.®3 


§ 403. —— Evidence 


a. In general 
b. Admissibility 
c. Weight and sufficiency 


a. In General 


A party having the affirmative of an [ssue has the 
burden of proving it. 


on merchandise sold to another evi- 
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78. Riggle v. Jackson, 296 P. 889, 
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As in other civil actions, the party having the 
affirmative of an issue has the burden of proving 
it83 In the absence of a judicial determination of 
plaintiff's ownership in the attachment proceed- 
ings,84 ordinarily plaintiff has the burden of es- 
tablishing his ownership,85 particularly where the 
attachment defendant was im possession of the 
property at the time of the levy,86 although the 
placing on defendant of the burden of showing 
that the attachment defendant had some interest 
in the property has been held not to be error 8&7 
Likewise, plaintiff has the burden of proving in- 
jury to himself as a result of the wrongful levy 
on his property.88 ; 

In proceedings against an attaching creditor who 
justifies under the writ he must prove a debt from 
the attachment defendant to him,®® and where he 
attempts to justify his action on the ground that 
a transfer of the property from the attachment 
defendant to plaintiff was fraudulent, he has the 
burden of proving fraud.90 


Presuinpiton from failure to call debtor. The 
failure of the attaching creditor, after having tes- 
tified to the bona fides of his claim and the con- 
sideration paid therefor, to introduce the debtors 
who are present in court as witnesses is not a sus- 
picious circumstance against the validity of the 
transaction, and does not authorize any presumption. 
against him.91 


S2% Scott v. Childers, 60 SW. 775,. 


dence regarding sale price under 
original contract and price received 
under subsequent contract was ad- 
misgible to show damages sustained 
—Rosenberg v. Stone, 168 SH 436, 
160 Va 881. 


72 Bunting v Salz, 22 P. 1133, 3 
Cal Unrep Cas 193 


73. First Nat Bank of Mounds v 
Cox, 198 P. 6579, 82 OklL 129. 


74. Smith v. Kaufman, 10 So 229, 
94 Ala 364—6 CJ. p 419 note 59 


75 Cook v. Hopper, 28 Mich. 610— 
6CJ p 419 note 60. 


Bividence of fraud 

An averment that the attached 
property belonged to defendant in at- 
tachment at the time of selzure al- 
lows evidence showing that a sale 
under which plaintf® claims was 
fraudulent as to an attaching cred- 
tor—Adler v. Cole, 12 Wis 188 


76. State v. Mattlage, 86 Mo App 
382 


77. Pollak v. Searcy, 4 So 187, 84 
Ala 2659. See Treece v Renhart- 
Smith Grocer Co, 197 LllApp 40. 


112 CalApp. 428 

4n effidavit made by plaintiff in 
replevin as to the value of the prop- 
erty replevied is not admissible 
against him in a subsequent action 


24 TexCiv.App 849. 


S83. New Morgan County Building & 
Loan Ass'n v. Plemmons, 97 So 
46, 210 Ala. 16. 


by him for wrongful attachment for| & Crawford v Staples, 212 SW. 


the purpose of showing that he was 
not damaged because part of the 
goods were converted—Walker v 
Collins, (Kan) 59 F 70, 8 CCA i, 
reversed on other grounds 17 SCt 
788, 167 U.S 57, 42 LEd 76. 


Hividence of lack of damage 

In an action for alleged wrongful 
attachment of personalty furnished 
by others for plaintiff’s use in drill- 
ing o1l well, evidence of a contract 
whereby others agreed to pay plain- 
uff damages in case of delay 1s com- 
petent on the theory that there can 
be no recovery for a wrongful at- 
tachment where no damages have 
been sustained thereby—Riggle v 
Jackson, 296 P 889, 112 CalApp. 428 


78 Edinger v. Henchler, § Iowa 
518-6 CJ. p 419 note 62 


80. Cevada v. Miera, 61 P 125,10 N 
M 62—6 CJ. p 419 note 68 

81. Grisham v. Bodman, 20 So. 614, 
ill Ala 194—6 CJ p 419 note 65 
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89. 
80. Buckeye Nat Bank of Findlay, 


119, 184 Ky 477. 


85. Sereno v. Triggo, (Tex Com. 
App) 1 SW (2d) 607, affirming 
Stevens v. Triggo, (Civ App) 296 
SW. 979—6 CJ. p 418 note 47 


86. Sigmond Rothchild Co v Moore, 
(TexCom App) 387 S.W (2d) 131, 
reversing (Civ.App.) 22 S W.(2d) 
538 


SY. Sereno v. Triggo, (Tex Com 
App) 1 SW (2d) 607, affirming 
Stevens vy. Triggo, (Civ App) 296 
SW. 979. 


SS. Auto Salvage Co. v. Memwether, 
126 So 687, 169 La 1146 


Deitsch v. Wiggins, 1 Colo 299 
Ohio v. Huff & Cook, 75 SE 769, 
114 Va. 1, 


91. Pollak v. Harmon, 10 So. 1656, 
94 Ala 420. 
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b. Admissibility 


The general rules as to the admissibility of evidence 
apply. 

The general rules as to the admissibility of evi- 
dence in civil cases apply to actions brought for 
the recovery of damages for dispossession of prop- 
erty attached as that of another.92 Hearsay and 
irrelevant evidence will be excluded 98 Testrmony 
of a person familiar with the type of property 
seized under the writ is admissible to show the 
decline in value of the property while it was 
wrongfully withheld from plaintiff 94 The finding 
of the jury in the claim suit cannot be given in 
evidence for the purpose of increasing the dam- 


c. Weight and Sufficiency 


The party having the affirmative of an Issue must 
prove it by a preponderance of the evidence 

The party having the burden of proving an 1s- 
sue must establish it by a preponderance of the 
evidence, and a preponderance is sufficient.96 
Where the property taken 1s claimed by an assignee 
of defendant 1n attachment, and his allegation in 
the pleadings as to the value of the property 1s 
not controverted, the sheriff’s return showing the 
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value is sufficient proof of the same.2? Proof 
that defendant gave the levying officer an indemni- 
fying bond at the time of the attachment pre- 
sumptively establishes his liability for the wrong- 
ful seizure by the officer.98 On the question of the 
value of the property, the price which the goods 
brought at a forced sale is not conclusive.®9 


Where property is seized in an attachment suit 
pending between other parties, and a demand 1s 
made for the property and it is refused, there 
1s prima facie evidence of a conversion,’ and un- 
disputed evidence of possession at the time of at- 
tachment makes a prima facie case of ownership. 


While a sheriff’s return is prima facie evidence 
of the facts stated therein,? his return to the at- 
tachment 1s not conclusive as to the identity of 
the property attached, and plaintiff may show 
aliunde that the property attached was the same 
as that described in a mortgage on which his claim 
1s based 


Where punitive or exemplary damages are 
sought, under some statutes the existence of mal- 
1ce must be established by evidence direct or 
circumstantial.6 The absence of malice is conclu- 
sively proved by evidence that plaintiff acted under 


@2. Taylor Bros Jewelry Co v Kel- 
ley, (Tex Civ App) 189 SW. 340— 
6 CJ p 418 note 48p 419 note 58 


93. Taylor Bros Jewelry Co. v Kel- 
ley, supra 
‘Clerk's record of transfers 
In vendee’s suit for conversion of 
rhubarb roots seized by defendant 
under attachment against plaintiff's 
grantor, the admission of evidence 
showing that a search of township 
clerk’s records did not disclose trans- 
fer of personal property to plaintiff 
was error—Kovich v Church & 
Church, 255 NW 421, 267 Mich 640 


MZividence held not admissible 

In an action for wrongfully taking 
plaintiff's property under a writ of 
attachment against her husband, ad- 
mission of plaintiff's testimony that 
she was in a very weak condition 
when she left home on the morning 
of the levy, that it was “right cold” 
on that day, that her children were 
living with her at her home, and that 
she hed been married twelve years 
was reversible error—New Morgan 
‘County Building & Loan Ass’n v 
Plemmons, 97 So 46, 210 Ala 16 


‘8%. Rosenberg v. Stone, 168 SE 
486, 160 Va. 881. 

‘85. Batchellor v. Schuyler, 8 Hull 
(N Y.) 886 

®6. Taylor Bros. Jewelry Co. v. Kel- 
ley, (Tex Civ App ) 189 S.W. 840 

ividence held sufficient 
(1) To support a finding that the 


property was transferred to plain- 
tiff before the attachment —More- 
house v Spokane Sec. Finance Cor- 
poration, (Wash) 27 P.(2d) 697 


(2) To sustain finding that plain- 
tiff did not notify attaching officers 
of her ownership of the property at- 
tached —Sorenson v. Howell, 241 P 
1068, 34 Wyo. 119 

(3) To show that mixing of sec- 
ondhand automobile parts seized un- 
der provisional writ did not destroy 
their value—Auto Salvage Co v. 
Meriwether, 126 So. 687, 169 La 
1145. 


(4) To sustain finding as to value 
of raisins seized by sheriff under a 
writ of attachment —Sun-Mlaid 
Raisin Growers of California v 
Jones, 274 P 6557, 96 CalApp 650 


(5) To show value of property — 
Sigmond Rothschild Co. v. Moore, 
(Tex CivApp) 22 SW (2d) 588, re- 
versed on other grounds (Com App ) 
87 SW (2d) 121. 

(6) To show rental value of car 
attached —National Bond & Invest- 
ment Co v McCoy, (Tex Civ App ) 
268 SW. 1089 


Evidence held insufficient 

(1) To sustain a finding as to the 
rental value of the car while it was 
wrongfully attached—Taylor Bros 
Jewelry Co v Kelley, (Tex Civ.App ) 
189 SW 3404 

(2) To show that attachment 
plaintiff merely held property under 
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pledge —McCall v. First Nat. Bank, 
277 P 662, 47 Idaho 519 


Original contract for sale of mer~ 
chandise wrongfully levied on was 
sufficient, under evidence, to es- 
tablish value thereof at time of at- 
tachment —Rosenberg v. Stone, 168 
SE 486,160 Va 381. 


97. Hayden Saddlery Hardware Co 
v. Ramaay, 36 S8 W. 665, 14 Tex Civ 
App. 185 

9s. Dyett v. Hyman, 29 NE 261, 129 
NY 3861, 26 AmSR 5838, affirming 
isiNYS 895 


99. Carey v. Dyer, 73 NW. 29, 97 
Wis 654 


1. Bruce v. Crysler, 
SW. 563. 


@. State v. Moos, 88 MoApp 32%. 


3 McCall v First Nat. Bank, 277 
P 662, 47 Idaho 619. 


Zividence of sheriff’s return 

Where the sheriff makes a return 
to the effect that he attached prop- 
erty by taking it into his custody 
and appointing a keeper for it, such 
evidence does not sustain a conten- 
tion that the sheriff did not take 
possession of the attached property 
—McCall v. First Nat Bank, 277 P. 
563, 47 Idaho 519. 


& Crawford v. Nolan, 34 NW. 7654, 
72 Iowa 673 


& Wray v Great Falls Paper Co, 
284 P. 486, 72 Mont. 461. 


(Mo App.) 217 
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the advice of counscl, and that during the litigation 
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The verdict must be in accord with the weight 


two judgments were rendered 1n his favor, although | of evidence,!® and must not be excessive 17 


subsequently reversed § 


§ 404. Trial 
General rules apply to trials In actions of this char- 
acter. 

In accordance with the rules governing the trial 
of civil actions generally, the mstructions must 
correctly advise the jury as to the law applicable 
to the questions before them,’ and be consistent 
with the evidence® and pleadings,9 and so phrased 
as not to be conflicting!9 or tend to muslead the 
jury.11 

As im other civil actions, questions of fact,12 
including the weight to be given to particular tes- 
timony.28 are for the determimation of the jury, 
or by the court, sitting as a jury,1* but where the 
evidence is uncontiadicted, there 1s nothing for the 
jury to decide 15 


Hividence of malice 


Place of tinal. Under a statute providing that 
an action must be tried in the county where the 
cause of action arose 1f 1t 1s to recover a chattcl 
distrained, or damages for distraining, an action 
for damages for disposscssion of chattels attached 
as property of another 1s not an action for dis- 
training a chattel, and need not be tried in the 
county where the cause of action arose.18 


§ 405. —— Damages 


Where plaintiff is entitled to recover, his damages 
should be for the amount of injury actually resulting to 
him, unless the case fie such that an award of punitive 
damages Is proper. 

Where plaintiff does not ask for exemplary or 
punitive damages, upon a proper showing he 1s 
entitled to recover all actual damages resulting 
from the wrongful seizure,!9 but under such cir- 


mg of “actual” and “presumed” mal-| Vt—Lathrop v. Lawson, 121 A 438, 


Evidence that the attaching offi- 
cer appeared at plaintiff’s restaurant, 
with a writ directed against the 
property of another, on June 20, but 
farled to levy the writ until a week 
later, when just before noon ho told 
plaintiff?’ he was going to close his 
restaurant and excluded customers 
who were entering for the noon 
meal, that plaintiff asked the officer 
to inspect the restaurant license 
which was in her name, which he 
refused to do, and that plaintiff 
made claim of ownership to defend- 
ant who refused to release the at- 
tachment, will justify recovery of 
damages based on malice—Wray v 
Great Falls Paper Co, 284 P. 486, 73 
Mont. 461. 


@ Frank v. Chaffe, 84 La Ann. 1203 


7. Mont.—Brennan v Mayo, 50 P 
(2d) 245 

Va—Rosenberg v. 
436, 160 Va 381. 

6C.J p 419 note 67 


Correct statement of law 

In wife’s acton for wrongful at- 
tachment of her separate property 
under execution directed against her 
husband, instruction that the law 
presumes that what a person pos- 
sesses 18 owned by him and that if 
the jury found from the evidence 
that the wife was in possession of 
the store and merchandise at the 
time of levy thereon, the law pre- 
sumes that she was the owner of 
the property, was proner—Brennan 
v Mayo, (Mont) 50 P(2d) 245 


Malbce 

In an action for wrongful attach- 
ment, where the court charged in the 
language of Rev.Codes (1921) § 8666, 
an instruction explaiming the mean- 


Stone, 168 SH 


1ce as employed in such section, al- 
though abstract and without an at- 
tempt to apply them to the facts, was 
not objectionable as authorizing an 
award of exemp'ary damages for 
malice in law as well as malice in 
fact, which the evidence did not au- 
thorize—Wray v Great Falls Paper 
Co, 284 P. 486, 72 Mont 461 


S Lathers v Wyman, 45 NW. 669, 

76 Wis 616-——6 CJ. p 419 note 68 
Assumption proper 

Hividence that purchaser under 
contract for conditional sale of au- 
tomobile surrendered his interest 
and the seller treated the contract 
as forfeited, showed a forfeiture au- 
thorizing instruction assuming that 
the seller’s interest in the automo- 
bile was entire—Western Bond & 
Mortgage Co. v. Chester, 259 P. 13, 
145 Wash 81. 


9. New Morgan County Building & 
Loan Ass'n v Plemmons, 97 So. 46, 
210 Ala 16. 


10. Wray v. Great Falls Paper Co, 
(Mont) 284 P 486 


ll, IndT—Simmons Clothing Co 
v. Davis, 58 SW 655, 8 IndT 879 

Mo.—Klie v Wellman, 175 SW. 267, 
189 MoApp 601. 

6 CJ. p 419 note 69 


1% Ala—Bell v Seals Piano & Or- 
gan Co, 78 So 806, 201 Ala. 428 
Ky.—S 1%. Crook Oorporation v 
Blackburn, 59 S W.(2d) 1, 248 Ky 
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Mo—Citizens’ Siate Bank of Atlan- 
ta, Kan, v Ferson, (App) 208 S. 
W 186—Wade v Winstanley, 
(App) 200 S.W 4385 

Tenn—So Knoxville Contractmg & 
Const. Co vy. Brakebill & Haml- 
ton, 10 Tenn App 325. 
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96 Vt 618 


Hividence held insufficient to raise 
an issue as to value —Chillicothe 
First Nat Bank v McSwain, 75 SE 
1106, 98 SC. 30, AnnCas1914D 809. 
13. 8S L Crook Corporation v 

Blackburn, 59 S'W (2d) 1, 248 Ky. 

543 


14. Citizen’s State Bank of Atlanta, 
Kan, Vv. Ferson, (Mo App) 208 8. 
W. 186 


Questions for court without jury 

Whether levy of attachment writ 
or financial condition of 011 syndicate 
caused shut down of drilling opera- 
tions was a question for the court 
sitting without a jury —Schulte v 
Republic Supply Co, (TexCiv App ) 
297 SW 667. 


18. Ala—New Morgan County 
Building & Loan Ass’n v Plem- 
mons, 97 So 46, 210 Ala 16 

Tex—Sigmond Rothschild Co. y. 
Moore, (TexCiv App) 22 SW (24) 
688, reversed on other grounds 
(Com App) 87 SW (2d) 121 


16. L Crook Corporation vy. 
Blackburn, 59 SW (2d) 1, 248 Ky. 
543 

17. Werdict held not exocessive.— 

Brakebill & Hamilton et al v South 

Knoxville Contracting & Constr. Co., 

14 Tenn App 6531 


18. P FH Scheidelman & Sons v. 
Webster Basket Co, 257 NYS 552, 
143 Misc 886, affirmed 259 N Y.S. 
968, 286 App Div 774 


19. Kyd v Cook, 76 NW 6524, 56 
Neb 71, 71 AmMSR 661—6 CJ. p 
420 note 70. 


Gains prevented are losses, and 
there are damages recoverable — 
Kyd v Cook, 76 N.W. 524, 56 Neb 71, 
71 AmSR. 66L 
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cumstances he is entitled to recover only his ac- 
tual damages #° He 1s not entitled to recover for 
expenses which he otherwise would have incurred 
if his property had not been seized,?1 or for dam- 
ages which are not the proximate result of the 


attachment.22 


While no fixed rule of damages can be declared 
which will apply in every instance, as the measure 
of damages must of necessity vary in different 
cases according to the facts,*8 as a general rule 
where plaintiff was totally deprived of his prop- 


Payment under duress 

Where officers who attached plain- 
tiff’s saloon fixtures and stock of 
goods as the property of another 
person were proceeding to eject 
plaintiff and close the saloon, hav- 
ing placed a sign on the door that 
it was in the hands of the officers, 
when plaintiff paid the claim against 
the attachment debtor, the payment 
was under duress and not voluntary, 
and could be recovered as actual 
damages, in an action for the wrong- 
ful attachment—Xlie v Wellman, 
176 SW 267 189 MoApp 601. 
General damages 

In an action for damages in tres- 
pass for wrongful levy of an attach- 
ment, only general damages may be 
recovered if the petition fails to 
plead special damages—F rst Nat 
Bank of Mounds v. Cox, 198 P. 679, 
82 Okl 129. 


20. Mo disturbence of possesszion 

The mere wrongful levy of an at- 
tachment writ on o11 drilling equip- 
ment does not give rise to damages 
in conversion, 1n the absence of a 
disturbance of the possession and 
actual loss proximately resulting 
therefrom —-Schulte v. Republic Sup- 
ply Co, (TexCivApp) 297 SW 667 
Real property 

In the absence of a pending sale, 
the mere levy of a wmt of attach- 
ment upon real property, which does 
not disturb the possession or use of 
the property by the owner, affords 
no grounds for recovery of other 
than nominal damages —Keystone 
Pipe & Supply Co v. Crabtree, (Ok! ) 
50 P (2d) 1086. 


21. Crawford v. 
119, 187 Ky 477. 


Gost of feeding stock 

In an action for damages for the 
wrongful attachment of personal 
property, where plaintiff owner of 
the property was not deprived of its 
use and possession, he having given 
a bond for its retention, he only bore 
the cost of maintenance of the live 
stock attached as he would have done 
had there been no attachment, and, 
consequently, he 1s not entitled to re- 
cover the cost of feeding them while 
holding them under his retention 


Staples, 212 SW 
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erty the measure of damages is the market?* value 
of the property taken®5 at the time of seizure,2® 
with interest,27 or, if interest would not be a just 
standard, the value of the use of the property,?® 
from the date of the levy up to the time of trial. 


Where there 1s a rise in the value of the property 
seized after the levy, it has also been held that 


bond —Crawford v. 
W 119, 187 Ky 477, 


Cost of harvesting 

Where, 1n an action by the owner 
of attached wheat for damages from 
the sale thereof pending the htiga- 
tion, the evidence showed that plain- 
tiff acquiesced in such sale and pay- 
ment of expenses, and there was no 
evidence of any unreasonable ex- 
pense connected therewith, defend- 
ants were lable only for the net 
amount received for the wheat and 
costs of suit, and plaintiff could not 
recover the costs of harvesting — 
Tuttle v Bell, 148 P 940, 92 Kan 
726, rehearing denied 144 P. 217, 93 
Kan 234 


22. Ky—Crawford v. Staples, 212 
SW 119, 184 Ky. 477 

Va—Rosenberg v. Stone, 168 8B. 
436, 160 Va 381 


Death of live stock 

Plaintiff suffered no loss of profit 
from failure to consummate a sale 
upon a purchase offer made while 
the attachment was pending, which 
loss was the proximate result of 
the attachmont, where he still retain- 
ed property equivalent in value to 
the price offered, and his only loss 
was to horses from disease and 
mules from increased age, both of 
which were natural causes not re- 
sulting from the attachment —Craw- 
ford v Staples, 212 SW. 119, 184 
Ky 477. 


Tuability to accept offer of sale 

In an action for wrongful attach- 
ment of plaintiffs live stock, a 
claimed loss from being prevented by 
the attachment from accepting an 
offer of sale was held to be too re- 
mote, improbable, and speculative to 
justify damages, at least until no- 
tice of the possibility of the sale 
was brought to the parties securing 
the attachment —Crawford v_  Sta- 
ples, 212 S.W. 119, 184 Ky. 477. 


Toss due to decline in market value 
A loss due to ihe decline in the 
market value of goods held under a 
wrongful attachment was held to be 
@ natural and proximate cause of the 
wrongful attachment——-Rosenberg v 
Stone, 168 SH. 436, 160 Va. 881 
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plaintiff is entitled to recover for a conversion the 
highest intermediate value between the time of the 
levy and the time of the trial.29 Where the prop- 
erty was only detained for a time, the measure of 
damages is the value of the use during such time,?? 


Jewelry Co. v. 
Kelley, (TexCivApp) 189 SW 


340 


24. National Cotton O11 Co v Ray, 
(TexCiv App) 91 SW 322—wWeav- 
er v Goodman, (TexCiv App) 61 
STV 860 


25. Ky —Stewart v Cincinrati: Ca- 
dillac Co, 275 SW. 25, 210 Ky 104 
—Knox v Shannon, 11 Ky Op 452 

Tex—Taylor Bros Jewelry Co v 
Kelley, (CivApp) 189 SW 840. 

6CJ p 420 note 79 


Damages not excessive 

Two thousand five hundred dollars 
for unlawful taking under attach- 
ment, of automobile purchased seven 
months before for three thousand 
five hundred fifteen dojlars, was held 
not to be excessive.—Pass v Mer- 
chants’ Trade Securities Corporation, 
155 A. 772, 9 NJMuise 709. 


26. Lancaster v Corsicana Nat 
Bank, (TexComApp) 240 SW 
807, reversing (TexCiv App) 229 
Sw 680—6 C.J yp 421 note 80 


Sale price during trial not determina- 
tive 

The amount at which attached 
goods were sold under agreement of 
counsel pending trial does not neces- 
sarily determine the value of the 
goods at the date of seizure under 
a writ of attachment for the purpose 
of ascertaining damages suffered by 
defendant by reason of an excessive 
seizure, since the value should be 
determined as of the date of selzure, 
instead of at a subsequent date— 
Lancaster v. Corsicana Nat Bank, 
(Tex Com App.) 240 S.W 807, revers- 
ing (Civ.App.) 229 SW 680 


97. Taylor Bros Jewelry Co. v. 
Kelley, (Tex Civ.App.) 189 SW 840 
—€§ CJ p 431 note 8L. 


38. Taylor Bros. Jewelry Co. v. 
Kelley, supra 


29. Plymouth Rubber Co v KEnott, 
187 NYS 914, 114 Misc 695. 


so. Til—Furst State Bank of Tond 
Creek, Okl, v. Clark, 202 Ill App. 
283. 

Ey —Eureka Dry Cleaners v Stone 
Brothers & Shrout, 86 SW (3d) 
10382, 261 Ky 15—Bess v. Reed 
278 SW. 669, 212 Ky 243 
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or the difference between the value of the prop- 
erty at the time of seizure and its value when re- 
leased from the levy.®1 


Recovery may also be had, in a proper case, for 
expenses incident to the wrongful levy,? includ- 
img mecessary expenses incurred in a suit to re- 
cover possession,®3 such as counsel fees,34 steno- 
graphic expenses,®5 and traveling expenses ;3° but 
mjury to credit,2? and a decrease in business,38 
have been held to be too remote to be recovered 
in an action of this character. 


Where plaintiff had only a partial interest in the 
property the damages recoverable must be meas- 
ured by the extent of his interest,39 and if the 


Le—vWills v. Hzernack, 135 So. 117,|sale the value is estimated on the 
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attachment is wrongful in part, plaintiff can re- 
cover damages for the seizure of property in ex- 
cess of that which the real debt justified 40 


Duty to minimise damages. As in other civil 
actions, a person, whose property has been at- 
tached under a writ issued against another per- 
son, is under a duty to take reasonable steps to 
reduce his loss caused thereby and to minimize 
his damages,f! but in view of the rule governing 
damages generally that the efforts which the in- 
jured party must make to avoid the consequences 
of the wrongful act or omission need only be rea- 
sonable under the circumstances of the particular 
case, as discussed in the title Damages § 32 [17 


Utah —Adair vy. James M Peterson 


16 La App. 607 

Mo—State ex rel Stevenson v 
American Surety Co, (App) 74 5 
W.(2d) 1094. 

Okl—Furst Nat. Bank v. Cox, 198 P 
579, 82 Okl. 129. 
Tex—Taylor Bros. 

Kelley, (CivApp) 189 §. 
6 CJ. p 421 note 83. 


Attached automobile 

In a suit for an automobile wrong- 
fully attached and sold as property 
of another, or for its value, plaintiff 
might recover it, together with the 
reasonable value of its use on @& 
basis of rental value-—Taylor Bros 
Jewelry Co v. Kelley, (Tex Civ App ) 
189 S.W. 340 


Damages held not excessive.— 
State ex rel Stevenson v. American 
Surety Co. (MoApp) 74 8S W (2d) 
1094 


Possibility of failure to rent 

In estimating damages in & suc~ 
cessful interpleader’s action on an 
attachment bond, a possibility that 
a drag line machine could not have 
been rented during eight months’ de- 
tention because of weather conditions 
could not be considered—State ex 
rel. Stevenson v American Surety 
Co., (MoApp) 74 SW (2d) 1094. 


3L. Ky—Bess v. Reed, 278 SW. 
569, 212 Ky 248—Crawford v 
Staples, 218 SW. 119, 184 Ky 477. 

Okl—Keystone Pipe & Supply Co. v 
Crabtree, 50 P.(2a) 1086 

Tenn —Brakebill & Hamilton v 
South Knoxville Contracting and 
Constr. Co, 14 Tenn.App 6531 

Va—Rosenberg v. Stone, 168 8S BH. 
436, 160 Va 881 

6 CJ. p 420 note 71. 


Salable value 

In an action for damages for 
wrongful attachment of live stock, 
the criterion of damages for the loss 
of the use of property owned and 
held for use is the value of such use, 
and for property owned and held for 


Jewelry Co. Vv 
- 840. 


basis of the deterioration or depre- 
ciation in salable value caused by 
the attachment —Crawford v Sta- 
ples, 212 STV. 119, 184 Ky. 477. 


Sa. Auto Salvage Co v Meriwether, 
126 So 687, 169 La 1145—Wills v 
Ezernack, 185 So. 117, 16 La<Ann 
607. 


Reassortment of automobile parts 

In the owner’s suit for comming- 
ling secondhand automobile parts 
when seized under provisional writ, 
the cost of reassortment was the 
proper measure of damages —Auto 
Salvage Co v. Meriwether, 126 So 
687, 169 La. 1146. 


33. Ga—Jones v. Lamon, 18 SE 
423, 92 Ga. 629 

La—vwWilhs v Esernack, 185 So, 117, 
16 La App 607 

Okl —Keystone Pipe & Supply Co. v. 
Crabtree, 50 P (2d) 1086. 

Pa—Hyde v Kuehl, 188 Pa. 414— 
Siegel v. Netherlands Co, 59 Pa. 
Super 182. 

6CJ p 420 note 73. 


Cost of recovery 

The measure of damages for 
wrongfully suing out an attachment 
on a stock of goods sold is the ex- 
penses and loss the plainhf has been 
put to in getting his property back, 
including any loss incurred by its 
selzure and detention—Siegel  v. 
Netherlands Co, 59 PaSuper. 132. 


Value of time 

The value of the time devoted to 
procuring a release of a wrongful 
attachment is recoverable by the 
person against whom the attachment 
has been sued out—~Adair v. James 
Mi 6Peterson Bank, 211 P. 683, 61 
Utah 169 


34% Ill—FPirst State Bank of Pond 
Creek, Okl. v Clark, 202 Ill App. 
283 

La—Whllis v. Ezernack, 185 So. 117, 
16 LaApp 607. 

OkL—Reliable Mutual Hail Ins. Co. 
v Rogers, 160 P. 914, 61 Okl, 226, 
LR.A1917B 350 
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Bank, 211 P. 688, 61 Utah 159. 
6 CJ. p 420 note 72 [a]. me 


mn Kentucky as 

(1) It has been held in this juris- 
diction that there could be no recov- 
ery for attorney’s fees incurred in 
estabhshing ownership of the prop- 
erty.—HEureka, Dry Cleancra v Stone 
Brothers & Shrout, 86 8.W.(2d) 1032, 
261 Ky 15 


(2) On the other hand it has been 
indicated, although not decided, that 
such attorney's fees are recoverable. 
~——Bess v. Reed, 278 SW. 569, 212 Ky. 
243 


35. Furst State Bank of Pond Creek, 
Okl, v. Clark, 202 TllApp 288 


36. Adair vy. James M Peterson 
Bank, 211 P. 688, 61 Utah 159 


37. Cunningham y. Sugar, 49 P. 910, 
9 NM. 105 


3& Bess v. Reed, 278 SW 669, 212 
Ky 248 


38. Becker v. Dunham, 6 N.W. 406, 
27 Minn 82—6 CJ. p 421 note 83. 


40. Lancaster v. Corsicana Nat 
Bank, (Tex Com App) 210 SW 307, 
reversing (Civ.App) 229 S'W. 580 


41, Ky—Crawford v. Staples, 212 
SW. 119, 184 Ky. 477. 


Tex—Taylor Bros. Jewelry Co. 
Kelley, (Civ App) 189 SW. 3140, 
6 CJ p 420 note 77. 


To take property back 

Where a tortious levy of attach- 
ment 1s made upon the property of 
one not a party to the process, and 
he files statutory claim to the prop- 
erty, and the lovying officer holds 
the property in his possession 
awaiting the decision of the court, 
the claimant, upon recovering a judg- 
ment finding the pioperty not sub- 
ject, cannot refuse to take it back 
from the officer and hold the person 
causing the levy to be made hable 
for its full market value —Maxwell 
v. Speth, 72 8 H. 292, 9 Ga App. 746. 


v. 


7 CJd.S. 


C.J. p 769 notes 25, 26], a person whose property 
has been wrongfully attached as that of another 
need use only ordinary efforts and make only a 
reasonable expenditure to minimize the damages.*? 
Accordingly, 1t has been held that he is under no 
duty to minimize his damages by giving bond to 
secure a release of the property, or to make ap- 
plication to the court to have the property released 
from the levy,® although, where plaintiff seeks 
to recover profits lost because of the wrongful 
seizure, 1t has been held that an attempt to replevy 
the property or to secure other property to take 
its place was necessary 44 


Nominal damages. Where there is no evidence 
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of actual damages caused by the wrongful levy 
on plaintiff's property, he is entitled to recover 
only nominal damages.45 


Punitive, exemplary, or vindictive damages. Un- 
der permissive statutes, where the attachment was 
malicious or willful, punitive or exemplary dam- 
ages may be recovered,!® 1f specially pleaded.*? 
To justify a recovery of punitive damages, how- 
ever, requisites imposed by statute such as malice, 
lack of probable cause, or a willful and wanton 
trespass, must be present, and, under this require- 
ment, where it appears that defendant acted m 
good faith in suing out the attachment, com- 
pensatory damages alone are recoverable.‘ 


XL DISSOLUTION, QUASHAL, OR VACATION 
A. IN GENERAL 


§ 406. General Statement 


To avoid the effect of an attachment, the writ should 
be dissolved in the manner prescribed by statute. 


In order to avoid entirely the effect of an at- 
tachment, it 1s necessary that the writ be dis- 
solved, vacated, or quashed by proper proceed- 
ings,*9 and until such action is taken the attach- 
ment remains valid59 However, attachment 1s a 
statutory remedy and may be destroyed only in 
the manner prescribed by statute.51 


One seeking to arrest the operation of an at- 
tachment statute by reason of an assignment for 
creditors in a foreign state must establish the va- 
lidity or legal effect of the assignment under the 
laws of the state where it was made, and no 
presumption of validity or legal effect of the as- 
signment will be indulged 52 


42. Rosenberg v. Stone, 168 SH. 486, 
160 Va. 881 84 


Duty not arbitrary 
The duty to minimise damages is 


exercised only when it 1s a reason- 
able duty which can be performed at 
trifung expense and with reasonable 
exertion —Rosenberg v. Stone, 168 8S 
BH. 486, 160 Va 3881. 


43. Tenn—So. Enoxville Contract- 
ing & Const Co v. Brakebill & 
Hamilton, 10 Tenn App 325 

Va—Rosenberg v. Stone, 168 SE 
486, 160 Va. 881. 

44. Taylor Bros Jewelry Co v Kel- 
ley, (TexCiv App) 189 SW 840— 
6 CJ. p 420 note 78. 

@. Crawford v Staples, 212 SW 
119, 184 Ky. .477—6 C.J. p 420 note 
74. 

46. KEKlie v. Wellman, 175 SW. 367, 


RA1917B 850 


Colo —Painesville 


910, 109 Ind 556 
88, 88 Kan 462 


161. 
6 CJ. p 421 note 90 


189 MoApp 601—6 CJ p 421 note 


47. Ala—Bell v Seals Piano & Or- 
gan Co, 78 So. 806, 201 Ala 428. 
not an arbitrary one, and must be/ Okl—Reliable Mut. Hail Ins Co v. 
Rogers, 160 P 914, 61 Okl 226, L 


6 CJ. p 431 note 85. 


48. Cal—Riggle v. Jackson, 296 P 
889, 112 CalApp. 428 


Painesville, Ohio, v. Hannan, 171 


P 364, 64 Colo 301. 
6 CJ. p 421 note 86. 


49. Ind—McLain v Draper, 8 N.D 
Kan—Oberlander v. Confrey, 17 P. 
N J—Cummins v. Blair, 18 N J.Law 


Attachments will not fall of its own 
weight where there is a failure to 


§ 407. Matters Operating as Dissolution or 
Discharge 
Matters which operate as an automatic dissolu- 
tion or discharge of an attachment, since they also 
serve to destroy the attachment lien, have been 
discussed under the sections relating to the re- 
lease or discharge of the lien (§§ 261-270). 


§ 408. —— Appearance 

A mere appearance and pleading to an action Is not 
= ial to discharge an attachment under modern stat- 

Since the early theory of foreign attachment 
had for its purpose the enforcement of an appear- 
ance and the obsolete practice of requiring bail to 
complete the appearance, some weight has been 
given to the argument that an appearance dis- 
solves an attachment;53 but where the attachment 


include an order of sale of the at- 

tached property in a personal judg~- 

ment.—Lount v. Holladay, 284 P. 

1084, 28 Ariz 16 

50. Magaw v. Beals, 172 NB. 847, 
272 Mass. 334 

51. NY—McCarthy v. Farley, 267 
NYS 783, 149 Misc 360. 

RI—Seiler Coal Co v_ Superior 
Court, 129 A 811, 47 R.L 76. 


52 Judd v. J. W YForsinger Co, 
(NJ Sup) 186 A. 525 


Nat Bank of 


53. Miss—Garrett v. Tinnen, 8 
Miss 4665 

Va—tTiernans v. Schley, 2 Leigh (29 
Va) 25 


zm Missouri the statute provides 
that, when an attachment 18 issued 
against @ nonresident and plaintiff 
gives no bond, the attachment shal} 
be dissolved as of course, on defend- 
ant’s appearing and answering to the 
merits.—Bambrick Bros. Const Co. 
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seeks more than a mere appearance, under mod- 
ern statutes which require the giving of a par- 
ticular bond in order to effect the dissolution of 
an attachment or the release of the property, an 
appearance and pleading to the action will not 
discharge the attachment,54 and this has been held 
to be so even though defendant may appear and 
confess judgment.55 


§ 409. —— Causes Subsequent to Attach- 
ment in General 


Those matters occurring subsequent to the time 
of attachment which may sometimes operate to dis- 
solve or discharge an attachment lien or, as it is 
otherwise stated, to discharge the attachment, have 
been discussed in §§ 262-263. 


§ 410. Proceedings in Action 


The attachment and the lien obtained thereunder 
may be discharged by certain proceedings in the 
main action, as shown 1n § 268 a. 


§ 411. 


Termination of Action without 
Judgment 

The loss of the attachment lien or the dissolu- 

tion of the attachment due to a discontinuance, dis- 


missal, or nonswt im the maim proceedings 1s re- 
viewed in § 268 b. 


§ 412. —— Judgment for Plaintiff 


The effect of a judgment for plaintiff in the 
main proceeding upon the attachment, or, more 
properly, the attachment lien, has been considered 
in § 268 c. 


§ 413. Judgment for Defendant 
The effect of a judgment for defendant upon an 


vy Semple Place Realty Co, 1938 SW 
543, 370 Mo 450—Donovan v. Gibbs, 
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attachment taken by plaintiff has been discussed in 
§ 268 d. 


§ 414. —— Failure to Issue, Levy, or En- 
force Execution 


A failure to order execution following judgment 
may cause the loss of an attachment as has been 
shown in § 268 e 


§ 415. —— Death of Party 


Since the death of a party to an attachment 
operates on the attachment lien as well as on the 
attachment itself, all such cases have been dis- 
cussed in § 266. 


§ 416. Grounds for Dissolution or Discharge 


Since an attachment may be obtained only by special 
proceedings and on particular grounds, any departure 
fiom such requirements may serve as a ground for quash- 
Ing, dissolving, or vacating it. 


Since special proceedings and particular grounds 
are necessary to authorize an attachment of prop- 
erty, a defendant may raise issues regarding the 
validity of the attachment without touching on the 
merits of the claim involved in the action in which 
the writ issued,56 while, on the other hand, ob- 
jectons which go to the action itself are not nec- 
essarily available as grounds for dissolving the 
attachment.57 The fact that plaintiff obtains and 
levies a second attachment is no ground for dis- 
solution of the second one,5§ and the fact that 
a prior attachment in another court has been dis- 
solved is not ground for quashing a second attach- 
ment.59 Service of summons on a nonresident in 
the county mm which the summons 1s issued does 
not abate an attachment.60 An improperly issued 
attachment should be discharged.61 A foreign at- 
tachment may be quashed upon the proof of facts 
not disclosed in the record.62 The failure of a 


ruling on a motion to quash the/tachment releasing the attached 
service of summons on a nonresident] property —Hayes v Davis, (Tex.Civ 


187 SW. 46, 268 Mo. 279 
54. Donovan v. Gibbs, 187 SW 46, 
268 Mo 279—8 CJ p 4381 note 8&9 
Where no bond is given, an attach- 
ment against a nonresident is not 
automatically dissolved by 2a filed 
answer but requires a motion and 
acuon thereon—Donovan v. Gubba, 
187 S.W 46, 268 Mo 279. 
38. Wigfall vy Byne, 30 SCL. 412 
56. Ala.—Mann Lumber Co. v 
Bailey Iron Works Co, 47 So. 825, 
156 Ala &98 
Pa—Heller v. Goldsmith, 14 Pa Dist 
Buling on motion to quash service is 
not governing 
The same facts and circumstances 
which were submitted to invoke a 


by publication do not necessarily 
compel a similar ruling on a motion 
to dissolve the attachment levied on 
property of such nonresident —Zan- 
der v. Bright, 52 P (3d) 368, 142 Kan 
833 


Bxistence of « chattel mortgage on 
attached property covering defend- 
ant’s indebtedness to plaintiff 1s not 
ground for dissolution of the attach- 
ment where plaintiff alleged in the 
affidavit for attachment that the 
mortgage had become valueless with- 
out his fault—Republic Truck Sales 
Corporation v. Peak, 229 P. 881, 194 
Cal 492. 


Fallure of plaintiff's attachment to 
comply with the terms of 
statute necessitates quashing his at- 
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App) 18 8.W (24) 704. 


87. NH—Burleigh v. Wong Sung 
Leon, 189 A. 184, 88 NN. 1165. 

Va~—Henry Myers & Co. v. Lewis, 
92 SH 988, 121 Va 650. 

6 CJ. p 421 note 94 


58. Johnson v. Larson, 147 N.W. 476, 
96 Neb. 198. 


56. Hedrick v. Markham, 103 A. 98, 
182 Md. 160. 


60. Hall v. Packard, 
51 WVa 264. 


6L. Butler v Peters, 205 P. 247, 62 
Mont. 881, 26 ALR 560. 


62. American International Shuip- 
building Corporation v Ruasel 
Wheel & Foundry Co., 830 Pa.Dist 
265. 


41 SE. 1432, 


7 CJ.8. 


plaintiff to register an assumed name under which 
he was doing business cannot be taken advantage 
of by a motion to quash.68 


Vacation without grounds. Where no grounds 
for a vacation of attachment exist, the court 1s 
without authority to set 1t aside.64 


Two or more grounds for dissolution may be re- 
lied on 1n the same proceeding.&5 


Laches of plamtiff in failing to prosecute the 
case vigorously 1s ground for dissolution.66 


§ 417. —— Failure of Plaintiff to Show 
Cause of Action 
The failure of plaintiff's pleadings In the attachment 
suit to show a cause of action is a sufficient ground for 
a motion to dissolve the attachment. 

It 1s sufficient ground for a motion to dissolve 
an attachment that plaintiffs pleadings in an at- 
tachment swt fail to show a cause of action,§? 
notwithstanding the affidavit 1s sufficient to war- 
rant the issuance of the writ.68 However, a mere 
defective statement of a cause of action is not 
a sufficient ground for the discharge of an attach- 
ment.68 A failure to set out in the complaint a 
demand for liquidated damages will not serve to 
quash the attachment obtained in the action,?9 nor 
will an uncertainty in the petition as to the amount 
recoverable warrant a quashal of the attachment.7! 
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A failure on the part of defendant to prove the 
insufficiency of the cause of action will result in 
a refusal to quash the attachment issued.7* 


§ 418. —— Insufficiency of Cause of Action 
to Support Attachment 
It fs sufficient ground for quashal of an attachment 
that the cause of action will not support the attachment. 
The fact that the cause of action set up by the 
attaching plaintiff 1s not such as will support an 
attachment 1s a sufficient ground for a motion for 
the quashal of an attachment;73 and this has been 
held to be true, although the affidavit for attach- 
ment does state such a cause of action.74 


§ 419. -—— Errors or Variance as to Amount 
of Claim and Excessive Claim 
The fact that the writ issued for an amount larger 
than the actual amount due is not a sufficient ground to 
quash the attachment. 

Even though ordinarily an affidavit to procure an 
attachment 1s required to state the amount of the 
attaching plamtffs clam, it 1s not a sufficient 
ground for the vacation of an attachment that the 
writ was issued for an amount larger than the 
actual amount due the attaching creditor,’5 al- 
though it has been held that, where a writ of at- 
tachment issues for the whole amount claimed m 
several causes of action mcluded in the same pe- 


68 Pasquineli vw Southern Maca- 
roni Mfg Co, 30 PaDist 704 


@&. Noziska v. Aten, 154 N.W. 446, 
86 SD 222 


eS. Meinhaid v. Youngblood, 19 SH 
676, 41 SC. 812—6 CJ. p 422 note 
97. 

66. Rouss v. Gillam, 70 Pa Super. 
594. 


67. Alaska —Loussac v. Jacobsen, 7 
Alaska 598. 

Ga—Thomas v Chaitanooga Ry & 
Light Co, 94 SH 50, 21 Ga.App. 
173. 

Mo—Pisculic v. Pletka, 2 S W.(2d) 
187, 221 Mo App 250 

N Y—wWulfsohn v Russian Socialist 
Federated Soviet Republic, 188 N. 
BE. 24, 284 NY. 872, reversing 195 
N Y.8. 472, 202 App Div. 421, rear- 
gument denied 189 NH 742, 235 
N.Y. 579, and error dismissed 46 §. 
Ct. 89, 266 US 580, 69 LEd 451— 
Severnoe Securities Corporation v. 
Westminster Bank, 210 NYS 629, 
214 App Div. 14. 

Ohio —Adkins v. Newcomer, 9 Ohio 
NP(NS) 805. 

Okl —Alwood v. Harrison, 171 P. 325, 
66 Okl. 208 

6CJ p 428 note 10 


On a demurrer to the 
complaint, it is proper to discharge 


the attachment—Caldwell & Co’s 
Ancillary Recenrver v. Landrum, 83 
SW (3d) 876, 200 Ky. 77—6 CJ. p 
423 note 10 [e] 


68. Kyle v. Chester, 118 P. 749, 42 
Mont. 622, 37 LRA(NS) 280—6 
CJ p 428 note 11. 


69. Savage Tire Sales Co v Stuart, 
203 P. 364, 61 Mont 634—Union 
Bank & Trust Co v. Himmelbauer, 
181 P. 832, 56 Mont 82—Cope v. 
U. M. M. & P Co,1 Mont. 58. 


70. Whittinghill v. Oliver, (Tex Civ 
App) 88 SW (2d) 896—6 CJ. p 
428 note 10 [c] 


7L. Hall v. Parry, 118 SW 661, 55 
TexCiv App 40 


7a. C. G. Blake Co. v. W. BR. Smith 
& Son, 188 SH 685, 147 Va 960. 


73. La—Holeomb & Hoke Mfg. Co 
v. Theodora, 1 La.App 446. 

Mont.—Butler v. Peters, 205 P. 247, 
62 Mont 881, 26 ALR. 569. 

6 CJ p 423 note 14. 


74 Kyle v. Chester, 118 P. 749, 42 
Mont 622, 87 LRA(NS.) 280—€ 
CJ p 428 note 15 


76. Ky.—Dade Park Jockey Club v 
Commonwealth, by Auditor of 
Public Accounts, 69 S.W.(2d) 868, 
253 Ky. 314 
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Mont —Cilna v. Barker, 254 P. 169, 
78 Mont 848 

Tex—Nail v. Compton, (Com App ) 
55 SW (2d) 1028, affirming Butler 
v. Nail, (Civ App ) 86 S 'W (2d) 307 
—Garvey v Guaranty Bank & 
Trust Co, (Civ App ) 298 SW. 303 

Wash —Hazeltine v. Lyle, 27 P (2d) 
716 

W Va—Leatherman v. Pancake, 152 
SE 835, 108 W.Va, 648, 68 A.LR. 
851 

Wyo—Finley v Pew, 205 P. 810, 28 
Wyo. 342, rehearing denied 206 P. 
148, 28 Wyo 38432. 

6 CJ. p 429 note 71, 


Order of reduction or partial release 

When an attachment on real es- 
tate 18 properly made, the court has 
no authority to annul it, but where 
the damages alleged are excessive 
the court may order a reduction of 
the ad damnum or a pertial release 
of the attachment —Everett v. Cutler 
Mills, 160 A. 924, 52 RI. 3380. 


Certain damages without proof 

It is not ground for vacatng an 
attachment that the attachment pa- 
pers make no proof of certain items 
of damage, if there exists proof of 
substantial damage outside of those 
items —Crook v. Lipton, 170 N.YS. 
£45, 182 App Div. 868. 


3 420 


tition, and later, before trial, some of such causes 
are dismissed by plaintiff, a motion to dissolve 
the attachment should be granted.76 The test that 
courts seem to have applied in cases of this kind 
18 good or bad faith in making the claim 7’ While 
a variance between the affidavit for attachment and 
the writ issued thereon as to the amount claimed 
has been held to be a fatal defect,78 it is not a 
ground for quashing an attachment that the petition 
claimed a greater amount than that for which the 
writ of attachment 1s issued,?9 for plaintiff is not 
bound to attach for the full amount of his claim 8° 


§ 420. —— Nonexistence of Grounds of At- 
tachment 


The nonexistence of grounds of attachment as al- 
leged in the affidavit is adequate to cause the dissolution 
of the attachment. 

The dissolution of an attachment may be sought 
on the ground that the statements of the affidavit 
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for the attachment are false in that the grounds 
of attachment alleged therein do not, or did not 
at the time when the affidavit was made, exist.81 
Accordingly, an attachment sued out on the ground 
of nonresidence of defendant must be dissolved 
where it 1s shown that he does in fact reside with- 
in the state82 or was present withm the county 
when the writ was issued &8 A writ based on an 
allegation that defendant 1s an absconding debtor 
must fall where it is shown that he has not in 
fact absconded;84 and proof of the absence of any 
fraudulent intent on the part of defendant requires 
the vacation of an attachment based on the ground 
of a fraudulent transfer or concealment of prop- 
erty.85 In some cases a different view has been as- 
serted which holds that the truth of the affidavit 
cannot be put in issue on the trial of the attach- 
ment suit, and defendant, if he claims that the affi- 
davit 1s false, must have recourse to his remedy 
for wrongiul attachment.86 


76. Greenwood First Nat Bank v 
Van Doren, 98 NW 1017, 68 Neb 
142 

77. HWinley v. Pew, 205 P 810, 28 
Wyo, 842, rehearing denied 206 P 
148, 28 Wyo $432. 


78. Cal—Rosenberg v. Bullard, 15 
P (2d) 870, 127 Cal App 816. 

Tex.—Butler v Nail, (CivApp) 88 
Sw.(2d) 3807, affirmed Nall v 
Compton, (Com App.) 55 S.W (2d) 
1038 

6CJ p 429 note 78 


79. Evans v. Lawson, 64 Tex. 199—~ 
6CJ p 430 note 74 


80. Dwyer v Testard, 65 Tex 432 


Sl. Idaho—W G Jenkins & Co, 
Bankers, v. McKenzie, 238 P 294, 
41 Idaho 7@—Hull v. Bennett, 215 
P 471, 87 Idaho 161. 

Le—Typhoon Fan Co v Pillsbury, 
118 So 70, 166 La. 883, followed 
in 118 So 73, 166 La 891—Muddle- 
ton v. Howell, (App) 6 LaApp 
865 

Minn—Sheehan v. Furst Nat Bank, 
204 NW 38, 163 Minn 294 

N D~—Page v. Steinke, 286 NW. 261, 
60 ND. 685 

OkL—Smith v. Stricker Radio & Mu- 
sic Shoppe, 251 P 1015, 128 Okl 
96—Mott v Zimmerman, 229 P 
237, 100 Okl. 299—Millus v Low- 
rey Bros, 164 P 663, 68 Okl 3261, 
LR.A1918B 386 

Pa—Locey v Sterling Motor Truck 
Co. of Pittsburgh, 156 A. 780, 102 
Pa Super 148—Bereal Hotel Co v 
Riegs Merchandising Service, Inc, 
17 Pa Dist. & Co 95—Kauffman yv, 
Musin, 9 PaCo 414 

RI—Silva v. Superior Court, 128 A 
212, 46 RL 342 

@€CJ p 434 note 19. 


The false statement in an affidavit 


that a claim is unsecured will fur- 
nish a ground for vacating the at- 
tachment —KEreider Vv American 
Surety Co of New York, (Cal App ) 
43 P(2d) 881—Hull v. Bennett, 215 
P 471, 37 Idaho 161—6 CJ. p 424 
note 19 [e] 


Under a statute of limited appli. 
cation, the question as to fraud may 
not be considered on a motion to dis- 
solve the attachment.—Hotchkiss v 
Pinney, 25 PaCo 66. 


General or specific writ 

Under a statute providing that the 
attachment provisions shall be given 
@ liberal construction, where the pe- 
tition stated a good ground for at- 
tachment and the property attached 
was not exempt the court properly 
refused to release the property held 
under a specific writ of attachment, 
although no good ground for a spe- 
cific writ was alleged—Donnelly v. 
Dripps, (Iowa) 187 NW. 102 


82. Kan—Wamego State Bank v. 
Sesler, 216 P 274, 1138 Kan 656 
Ok1—Black, Sivalls & Bryson v 
Farrell, 268 P 276, 181 Okl 349 
Pa —Graybill v Hoover, 28 Pa Dist 
3898——Bloom v Littman, 24 Pa Dist 
1105—Lopez v. Donohue, 32 Pa.Co. 

of 
6CJ p 424 note 20 


Writ issued while defendant was 
in the county will be vacated— 
Wright v. Hovey, 35 PaCo. 647. 


Partial failure of grounds 

(1) It has been held that an at- 
tachment issued on the ground of 
nonresidence of defendants must be 
discharged 1n toto where it 18 shown 
that some of defendants are resi- 
dents of the state—National Brew- 
ing Co v. Bomgardner, 5 Pa Dist 
865—6 CJ p 424 note 20 [e] (1). 
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(2) But other authorities have as- 
serted the view that where one de- 
fendant in an attachment against 
several parties denied the alleged 
nonresidence of his codefendant, such 
demal afforded no cause for quash- 
ing the writ —WWarren v. Winterstein, 
72 NW 600, 114 Mich. 647—6 CJ. p 
424 note 20 [e] (2) 


83%. Milton v Mendville Spinning 
Co, 28 Pa Dist. 58—6 CJ. p 424 
note 20 [b]. 


&4. Hale v Hamilton, 7 La App 409 
—§ CJ p 425 note 31. 


85 La—Montgomery v New Roads 
O1l Mill Mfg Co, 2 La App 6580 
Minn—Chalmers Motor Car Co v 
Midland Motors Co, 1909 NW 8:48, 
153 Minn 3804—Sweeney v. McMa- 
hon, 177 NW 861, 145 Minn 8384 

6 CJ. p 425 note 22 


4n offer to return property, the 
concealment of which was the 
ground for attachment, is not a suf- 
ficient cause for dissolving the at- 
tachment —~Jackson v. White, 15 
Phila (Pa) 294 


Se. Iowa—Security Sav. Bank v 
Cimprich, 208 N.W 24, 199 Iowa 
1061 

Tex—Ford v. Johnston, (Civ.App ) 
184 SW 808 

6 CJ. p 425 note 23. 


Question of whether defendant was 
® resident of the state, temporarily 
absent, or was a nonresident, cannot 
be raised in an attachment suit by 
special appearance or otherwise — 
Security Sav. Bank v Cimprich, 2038 
NW. 24, 199 Iowa 1061. 

Sait on attachment bond, wherein 
the grounds of attachment may be 
attacked, is the attachment defend- 
ant’s sole remedy for a wrongful 1s- 
suing of attachment.—Security Sav. 


7 C.J §. 


Where an allegation of two or more grounds 
of atiachment ts made in the affidavit, the non- 
existence of one of them is not a sufficient reason 
for a dissolution of the writ, if one sufficient ground 
is established 87 


Reasonable cause for believing extsience of 
grounds The fact that an attaching creditor had 
reasonable cause for believing that the alleged 
grounds of attachment existed will not, according 
to the weight of authority, prevent the vacation 
of the writ where it is made to appear that such 
alleged grounds did not in fact exist.88 


Rights of third person. A third person claiming 
an interest in the property levied on cannot 11- 
tervene to question the grounds for the issuance 
of the writ,89 in the absence of fraud or collu- 
sion between the attaching creditor and the debt- 
or.20 


§ 421. —— Want of Jurisdiction 


A lack of Jurisdiction Is a sufficient ground for dis- 
missing the entire attachment proceeding. 


A. sufficient ground for dismissing an entire at- 
tachment proceeding exists where jurisdiction 1s 
lacking.91 Mere nonresidence of the creditor is not 
ground for quashing an attachment®? and the fact 
that both of the parties to a suit were nonresi- 
dents when the cause of action accrued and when 
the suit was brought is no ground for abating the 
attachment where there was no fraud on the jur- 
isdiction of the court.98 Where a nonresident 
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defendant received a directed verdict determining 
that he had no interest in the property attached, 
the trial court should dissolve the attachment of 
its own motion.% 


§ 422. —— Improper Levy 

The fact that property was improperly fevied on Is 
not sufficient ground for setting aside a writ of attach- 
ment. 

It is not a sufficient ground for setting aside a 
writ of attachment that property was improperly 
levied upon, although it may be ground for set- 
ting aside the levy.25 Where there is an excessive 
levy, the error should be corrected by procuring a 
release of the property in excess of what is suffi- 
cient to satisfy the writ and not by discharging the 
attachment altogether.®§ 


§ 423. —— Defects in Proceedings to Obtain 
Attachment 


A mere defect or Irregularity In the proceedings will 
not cause a dissolution, quashal, or vacation of the at- 
tachment, but an error therein must be material to cause 
such action. 


Notwithstanding the fact that the proceedings 
by which the writ was obtained are defective 1s 
always a sufficient ground for demanding the dis- 
solution, quashal, or vacation of an attachment,97 
the writ will not be quashed for every defect or 
slight irregularity in the proceedings, but the error 
must be material in order to warrant such action 
by the court.98 Although the irregularities which 


Bank v. Cimprich, 203 NW. 24, 199 
Iowa 1061. 


87. Remington v Fragulius, 208 P. 
65, 120 Wash 5&568—6 CJ p 425 
note 24 


88. Mundil v. Hutson, 268 P. 566, 
838 NM 388, 59 ALR. 522—6 CJ 
p 425 note 25 


$8. Danker v. Jacobs, 112 NW 579, 
79 Neb. 485—6 CJ p 425 note 26. 


90. Mallette v Ft Worth Pharmacy 
Co, 61 SW. 859, 21 TexCiv App 
267 


81. Atoka Milling Co v. Groomer, 
268 P 208, 181 Okl 58—Hmert v. 
Groomer, 268 P 204, 181 OkL 174 
—6 CJ p 422 note 99 
Where junior attaching creditor is 

movant, the question presented in the 

absence of fraud or collusion 1s, are 
there present jurisdictional defects 
such as to render the prior attach- 
ment proceeding a nullity —Ameri- 
can Merchant Mamne Ins Cov. 

Forsikrings Aktieselskabet Norden, 

188 NYS. 598, 197 AppDiv. 638. 

Consolidated actions 
Where actions pending between 


7 C.J S.—39 


the same parties in the city and su~ 
preme courts were consolidated in 
the supreme court at defendant's in~ 
stance, it was held to be error to 
vacate an attachment obtained by 
plaintiff in the city court, although 
he had also obtained security in the 
supreme court case-—Goepel v Rob- 
inson Mach Co, 108 NYS. 5, 118 
App Div i160. 


9@. Grant v. Booker, 249 P. 1018, 81 
NM 639 


938. Givens v Merchants’ Nat Bank, 
85 Ill 442—Mitchell v. Shook, 72 
Ill 492 


94 Campbell v. Hull, 155 8S. 273, 
158 SC. 15L 


98. Gallun v. Weil, 923 N.W. 1091, 
116 ‘Wis. 286—6 CJ. p 480 note 79 


Owner of property attached under 
an invalid levy should submit there- 
to and ask the court to release him 
—Hoster v. Dischner, 212 NW. 506, 
61 8.D. 102. 


96. Moses v. Arnold, 48 Iowa 187, 
22 AmR 339—6 CJ. p 367 note 60. 
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97. Fla—Caldwell v People’s Bank 
of Sanford, 75 So. 848, 78 Fla 
1165 

N Y¥—Bob v. Claude Neon Lights, 
240 N.Y.S. 417, 186 Misc 1727 

Pa-——Locey v. Sterling Motor Truck 
Co of Pittsburgh, 156 A. 780, 102 
PaSuper 148—Steadle v. Schnei- 
der, 16 Pa Dist. & Co. 665. 

6 CJ. p 425 note 29. 


98. NJ.—Black vy Emack, 166 A. 
613, 11 NJ Misc 363. 

Tenn —Smyth v Moffett, 6 Tenn App 
$81. 

6 CJ. p 425 note 30. 


Effect of statute as to amendments 

Comp L (1918) § 7561, dealing exe 
pressly with the discharge of attach- 
ments irregularly issued, is not 
controlled or affected by 8§ 7482, 
7483, giving the trial court discre- 
tionary power to allow amendments 
to any pleading, process, or proceed- 
ing—Golden Valley County v. Cur- 
tin, 208 N.W. 189, 58 ND 3732. 


Failure to serve garnishee is not 
ground for dissolution—Benoski v 
Adams Co, 13 Ohio Cir.Ct.(N 8.) 478. 


§ 423 


warrant a dissolution of the writ will usually ap- 
pear on the face of the affidavit or undertaking 
to procure attachment, or by comparison with the 
summons and complaint, it 1s not essential that 
this should be the case; but defects or irregulari- 
ties which are not so apparent may be shown! 
The fact that a defect in the proceedings has 
been cured before a kearing on a rule or motion 
to dissolve the attachment because of such defect 
has been held sufficient to preclude a dissolution 
for that reason? A motion to discharge the at- 
tachment on the pleadings and attachment papers 
must be based on the pleadings and papers as 
amended at the time of the motion.® 


Junior attaching creditors, although entitled to 
intervene, cannot defeat a prior attachment by 
showing mere irregularities which were waived by 
the debtor himself,f and can only set up fraud 
or collusion by which they have been prejudiced,® 
or such imperiections as render the proceedings 
void.§ 

Defecis or trregularities sufficient to warrant 
vocation of writ. It has been held to be sufi- 
cient ground for the dissolution, quashal, or va- 
cation of an attachment that the writ was issued 
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without a lawful affidavit? or bond,’ or an order 
directing the issuance thereof ;® that the affidavit,1® 
bond,11 or writ!2 is defective in matter of sub- 
stance; that the writ was issued prior to the 1s- 
suance of any summons or defendant’s appear- 
ance,18 that no service of summons has been 
made on defendant, either personally or by prb- 
lication, as required by statute ,14 that the service 
was defective 16 that no compliance was had with 
the provisions requiring posting of the citation 
and writ,46 that the sum claimed in an action 
aided by attachment for the contract price of the 
goods sold is merely averred in the affidavit and 
not established by proof,17 that the certified copy 
of the wmt was not entered within the time al- 
lowed by statute,1®8 that the officer failed to file 
an inventory of the property attached ,19 that the 
marshal attached property outside of his jurisdic- 
tion, which he had no right to do;29 or that there 
was no actual seizure of the property by the off- 
cer.*1 


Defects or trregularities not sufficient to warrant 
vacation of writ. It has been held to be not a 
sufficient ground for the dissolution, quashal, or va- 
cation of an attachment that there are trivial de- 


Variance between affidavit and con- 
tract 1s a material defect warranting 
the dissolution of the attachment — 
Leighton v. Nohlechek, 188 P 180, 
31 Aris 806. 

90. Kohler v. Agassiz, 33 P. 741, 99 

Cel. 6 CJ. p 429 note 64 


1. Hirsh v Thurber, 54 Md. 210— 
6€CJI p 429 note 65 

2. Hallowell v. Tenney Canning Co, 
16 Pa.Super. 60—~6 CJ. p 429 note 
66 

3 Republic Truck Sales Corporation 
v. Peak, 229 P. 831, 194 Cel. 492. 


4 Colcord v Banco de Tamaulipas, 
180 NYS 852, 191 App.Div. 94— 
6CJ p 429 note 67. 


& Colcord v. Banco de Tamaulipas, 
supra~—6 CJ. p 429 note 68 


6 Whuchita Nat. Bank v. Wichita 
Produce Co, 64 P i11, 8 Kan App 
40—6 CJ. p 429 note 69 


7 SC—J. H Witherspoon Co. v. 
Bell, 128 SH 6508, 132 SC 308 
W.Va—Eplin v Blessing, 80 8 I. 458, 

78 W Va. 288 
6CJ p 426 note 31. 

Provisional seizure is dissolved 
where the petition does not pay for a 
writ of attachment—Holcomb & 
Hoke Mfg. Co v Theodora, 1 La App 
445 
8 Freudenthal v. Schulman, & Pa. 

Dist. 258—6 C.J. p 426 note $32. | 


9 Ga—Blackwell v Compton, 33 8 

E 672, 107 Ga 764 

La—E-win wv Commercial, etc, 
Bank, 3 La Ann 186,48 AmD 447 


10. Cal—Rosenberg v. Bullard, 16 
P.(2d) 870, 127 CalApp 3815 
Tex——Nail v Compton, (Com App) 
55 SW (2d) 1088, affirming Butler 
v. Nail, (CivApp) 86 SW (24) 
807—Midland Nat Bank v_ Gold- 
smith, (Civ.App) 81 SW (2d) 120, 
6 CJ p 426 note 84. 


Attachment issued on affidavit cer- 
tied by member of partnership 
should be quashed on motion— 
O’Brien v. Pope, 114 SH. 239, 91 W. 
Va 6590 


Failure of the affidavit to state 
any ground for attachment is sufii- 
clent reason for a dissolution.— 
Caldwell v People’s Bank of San- 
ford, 75 So 848, 73 Fila. 1165—6 CJ 
p 426 note 84 [d] (1) 


ii. Golden Valley County v. Curtin, 
203 NW. 189, 52 ND. 372—6 C.J 
Pp 426 note 35 


Faulure to give additional security 
as ordered after the attachment 1s- 
sued will cause loss of attachment 
—McCann v. Schnitzler, 172 NE 143, 
254 NY. 107, reversing 2388 NYS 
177, 228 App Div 646, and 238 NYS 
872, 228 App Div 647. 


12. Smith v. Hackley, 44 MoApp 
614—6 C.J. p 436 note 36. 
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Failure to comply with statute 

Statutes regulating the tome at 
which a writ of attachment should 
be made returnable have been held 
mandatory, so that an error in this 
respect is ground for quashing the 
writ —Fieudenthal v Schulman, 5 Pa. 
Dist 258 


13. Ridenbaugh v Sandlin, 94 P. 827, 
14 Idaho 472, 125 AmSR 176. 


14 inch v. Slater, 67 SH 264, 152 
NC. 155 


15. Coughlin v Angell, 44 A 526, 68 
NH 352—6 CJ p 497 note 89. 


16. Pugh v. Flannery, 92 So 699, 151 
La 1068 


17. Golden Gate Co v. Jackson, 14 
Abb N Cas (NY) 323 


18 Cuthbertson v. Ritchie, 180 <A. 
756, 99 Vt. 60. 


19. Interstate Surety Co. v. Ban- 
gasser, 211 NW. 6599, 50 SD 618. 


20. Benet v. 22 Porto 
Rico 328. 


g#1. American Surety Co. of New 
York v Kasco Mills, 266 N.YS. 
531, 149 Mise. 10, affrmed Ameri- 
can Surety Co v Kasco, 221 NYS 
987, 287 App Div 880, affirmed 188 
NH 176, 262 N.Y. 586. 


Hernandez, 
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fects or irregularities in the affidavit,22 bond,?8 
or writ,2* or in the complaint in the action;25 that 
a person was improperly joined as a defendant in 
the attachment,“ that defendant was sued by the 
initials of his christian and middle names,2? that 
an affidavit for publication was not filed separately 
from the afidavit for attachment,28 that service 
by registered mail on a nonresident was invalid. 
where time still existed to effect service by pub- 


lication ;28 that the summons in 


irregular and defective ,89 that there was a slight 
inconsistency between the date of the summons and 
the date of the sheriffs return,81 that plaintiff 
in good faith had a summons issue instead of a 
warmng order made;®4 that the attachment aff- 
davit and bond were not filed on the day shown 
by the record,88 that the notice required to be 
subjoined to the summons to be personally served 
without the state failed to designate the day on 
which the order for substituted service was made, 


92. Mo—Pisculic v Pletka, 2 SW 
(2d) 187, 2831 Mo. 250. 

Neb—Pitelka v Pitelka, 171 NW 
894, 108 Neb 3888 

Pa —Hessler v. Balser, 2 PaDist & 
Co 443 

Tex—Tsesmelis v. Sinton State 
Bank, (CivApp) 85 SW (2d) 461, 
affirmed (ComApp) 563 S W.(2d) 
461, 85 ALR 3819—Snodgrass v. 
Brownfield State Bank, (Civ App ) 
251 SW 567. 

6 CJ. p 427 note 41. 


Correction of attachment papers 

Defects in attachment paners may 
be remedied, even when the motion 
to vacate the attachment is based 
solely on those papers, and no rea- 
son exists why an attachment should 
be vacated because of the omission 
of some allegation or proof from the 
papers, when in fact the allegation 
can truthfully be made, or the proof 
18 1n existence, and can be supplied 
on the motion to vacate—Sorensen 
v. § A. Companhia General Commer- 
cial De Santos, Santos, Brazil, 180 N 
YS. 201. 


Disjunctive allegations in the affi- 
davit will not cause the quashal of 
the attachment—Piedmont Grocery 
Co. v. Hawkins, 98 SH. 162, 88 W 
Va 180,4 ALR 838. 


AMdavit taken, by plaintifi’s attorney 
It is not ground for quashing a 
writ of attachment that the affidavit 
‘was made before a notary public, 
who was also attorney for plaintiff 
—Snodgrass v. Brownfield State 
Bank, (TexCiv App ) 261 S.W. 567. 


Failure to attach affidavit to writ 
Where the property 18 seized under 
a writ of atiachment without there 
being attached thereto an affidavit 
as required by statute, the selzure 
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the action was 


may be discharged on motion, Dut 
the wrt cannot be set aside on the 
ground that it was improvidently 
granted —Gallun v. Wel, 92 NW 
1091, 116 Wis 2386 


23. Ga.—Benjamin v Pardue, 162 S 
BI 291, 44 GaApp 687 
Idaho —-Gordon v Kerr, 
930 

§C—J. W. Copeland Co. v. Brown, 
87 SH 1002, 108 SC. 177. 

6 CJ p 427 note 42 


xusuficient undertaking which is 
subsequently cured does not make 
an attachment vo1d—Charles Mix 
County Bank v. Calta, 189 N.W. 627, 
45 SD. 664 
Faulure to give increased bond 

On appeal from the clerk’s order 
increasing the attachment bond, the 
judge on ordering a further increase 
was without power to provide that 
on plaintiffs failure to give bond 
within the specified time the attach- 
ment should stand vacated without 
further action—Luff v Levey, 166 
HE 922, 308 NC. 783 


False swearing or fraud of surety 
is not ground for vacating attach- 
ment —Poswa v. Brittain, (Cal App.) 
41 P.(2d) 3465. 


24. Fox v Mays, 61 N.Y.S 295, 46 


25. McQuay v McQuay, 284 P. 533, 
86 Mont 6856—6 C.J p 428 note 44. 


Eawllure of complaint to allege 
amount due will not cause quashal 
of the attachment on motion there- 
for—KEKohlor Flour Mulls Co. vy. 
Reeves Grocery Co, 78 So 866, 118 
Migs 30. 


Matter alleged in affidavit 


21 P (24) 
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and is not subscribed by plaintiff's attorney ;** that 
defendant was not served with a copy of the writ 
in the manner directed by statute ,35 that the affi- 
davit was not affixed to the writ at the time when 
the writ was served;*6 that copies of the com- 
plaint and affidavit served on the person from 
whose possession the property was taken, as re- 
quired by statute, did not contain the name of the 
officer before whom they were verified;®? that 
the affidavit falsely stated the cause for attach- 
ment where plaintiff was entitled to judgment ;38 
that there was an abortive attempt to serve process 
on a nonresident defendant ;89 that plaintiff served 
only the principal defendant ;*9 that the clerk neg- 
lected to advertise until the second term after the 
writ issued,41 that the writ was prematurely re- 
turned not personally served;42 that the original 
bond executed in compliance with the fiat of the 
judge authorizing the issue of the writs had dis- 
appeared with the original in the case;#3 that the 


where the affidavit of attachment af- 

firmatively alleged such facts—Re- 

pubhe Truck Sales Corporation v., 

Peak, 229 P. 381, 194 Cal 492 

26. Albers v Bedell, 87 Mo 183 

27. Daniels v Taylor, 81 Oho Cir. 
Ct 611. 

28. Raymond v. Nix, 49 P. 1110, 5 
OKL 656 


26. Clarke v Carlisle Foundry Co, 
270 NYS. 851, 150 Misc 710. 


30. Ridenbaugh v. Sandlin, 94 P. 
837, 14 Idaho 473, 1256 AmS R. 176 
—§ CJ p 428 note 48 


SL. Cureton v. Dargan, 12 SC. 122. 


32. Appleton v Southern Trust Co, 
51 SW.(2d) 447, 244 Ky. 458 


s3. Sheip v. Price, 8 PaSuper. 1. 


3 Orvis v. Lambeau, McCarty Civ. 
Proc (N ¥.) 2650 


35. Capital Sav Bank & Trust Co 
v. Hammett, 118 A 860, 95 Vt 47 
—§ CJ. p 428 note 52 


3G Simpson v. Oldham, 2 Pinn 
(Wis) 461, 2 Chandl 129. 


S37. Mazurette v Richard Carle 
Amusement Co, 99 NYS. 1109, 49 
Mise, 604. 

33. Paxton vv. Trabue, 
App.) 216 Sw. 899 

38. Kennard v. Hollenbeck, 23 N W. 
771, 17 Neb 862 

40. Friede v. Azovako Donsko1 Kom- 
mercheske Bank, (DCN.Y) 266 B. 
18L. 

41. Cory v. Lewis, 56 NJLaw 994 


42. Paddock v. Smith, 1 MichNP. 
114 


(Tex Civ 


Omissions in complaint are not/43 Gribble v. Ford, (Tenn ChA.) 6&2 


grounds for discharge of attachment 
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sheriff failed to take the attached goods into his 
possession ;#4 that the certificate of the affidavit 
and of the acknowledgment and approval of the 
bond was made in the name of the clerk by his 
deputy,*5 or that no bill of particulars was an- 
nexed to the onginal papers#6 Where a part of 
the debt sued for is due and a part not due, and 
the affidavit required by statute where attach- 
ment is sought for a debt not due is not filed, the 
writ may stand as to the part due and be dis- 
missed as to the part not due, but it cannot be 
quashed on motion.47 Where plaintiff in his affi- 
davit for attachment unites several causes of ac- 
tion, some of which are stated with sufficient pre- 
cision to sustain the attachment and some of which 
are not so stated, a motion to vacate the attach- 
ment in toto 1s properly denied,4® but defendant 
may move to reduce the amount to be secured by 
the attachment to that mvolved in the causes of 
action which are sufficiently stated.49 When the 
defect is one that may be cured by amendment, 
defendant 1s not entitled to have the wnt dismissed 
as against a subsequent motion for leave to 
amend.50 


§ 424. —— Fraud 


The use of fraudulent means to obtain an attachment 
or attachment levy is a sufficient ground for vacating it. 

Fraudulent method employed by the attaching 
creditor will serve as a sufficient ground for the 
quashal or vacation of his attachment,5! but on 
the failure to prove such deceit, the attachment 
will be affirmed and approved.52 The use of fraud 
m procuring a levy on the attached property has 
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been held sufficient to justify an application to have 
the attachment dissolved.58 


§ 425. —— Pendency of Another Action 


The pendency of a second action will not of Itself 
serve to dissolve an attachment obtained in a prior action 
on the same cause. 

Where another action is pending for the same 
cause of action as that on which an attachment 
was sued out, the pendency of the second action 
has been considered not of itself sufficient to war- 
rant a dissolution of the writ.54 Although it has 
been held that, where an attachment was issued 
in the earlier action, another attachment issued in 
the later action should be dissolved,55 at least 
where both attachments were sued out in the same 
county.66 An attachment of property in one state 
will not bar the right to issue a writ of the same 
nature in another state, even when the assets 
bound by the first writ might be sufficient to pay 
the demand 57 


§ 426. —— Lack of Interest in Attached 
Property 

The fact that the defendant hae no Interest In the 
property attached Is not a ground for a motion by him 
to dissolve the attachment, although it may afford a 
ground to a third person claimant. 

Courts have, as a rule, considered as insufficient 
to warrant a vacation of an attachment the fact 
that defendant 1n attachment has no interest in 
the property levied on, since, ordinarily, defendant 
wil not be injured by seizure of property which 
he does not own,58 but where the attachment was 


44. Hotchkiss v. Pinney, 25 PaCo 
665. 

45. Anderson v. Kanawha Coal Co, 
12 WVa 6536 

46. Pharr v Estey Piano, etc, Co, 
66 SE 618, 7 GaApp 262 

47. Hubbard v Haley, 71 N.W. 1086, 
96 Wis 578 

48. McQuay v McQuay, 284 P 682, 
86 Mont. 585—6 C.J. p 428 note 
62 

49. Netter v Trenton Whisk Broom 
Works, 1256 NYS. 141, 140 App. 
Div. 287. 

60. Ei, ttredge v. Fairbanks Co., 99 
A 1016, 91 Vt. 174 

51. Minn—Svendsgaard v. Svends- 
geard, 190 NW 894, 158 Minn. 478 

Oki —Atoka Milling Co. v. Groomer, 
268 P. 208, 181 Okl &8—Emert v 
Groomer, 268 P. 204, 181 Okl. 174 

6CJ p 422 note 8. 

sa. Condon Wrapping Mach Co v 
Dearborn, 168 N Y.S 718, 181 App 
Div $81li 


53. Faul Delaney Coa. v. Joseph 


Freedman Co, 108 A 4385, 93 NJ 
Law 456—6 CJ p 422 note 9. 
8% Pa—McEmde Paper Co v. Beis- 
tle, 16 Pa Dist 78—Swarts v. Law- 

rence, 12 Phila 181. 
S D—Charles Mix County Bank v 
Calta, 189 NW 627, 45 8.D 6564 
6CJ p 422 note 4. 


Attachment without declaration filed 
does not vo1l attachment subse- 
quently fled 

The pendency of an attachment in 
which no declaration was filed at the 
firet term will not abate a second at- 
techment between the same parties 
under which the same property was 
seized and in which a declaration 
was duly filed —Drake v. Lewis, (Ga. 

App) 79 SE 167. 


Appeal from order vacating prior at. 
tachment 

Where attachments in one court 
have been vacated for irregularity, 
and the suits dismissed, and the 
ccsts paid, the pendency of an ap- 
peal from the judgments vacating 
the attachments and dismissing the 
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suits does not preclude the issuing 
of attachments for the same cause 
in subsequent suits by the same 
plaintiff against the same defendant 
in another court—Haviland v Weh- 
le, 11 Abb PrN.8S.(N ¥.) 447, affirmed 
4 Daly 549. 


56. Filickner v. One Chevrolet Truck 
and Trailer, (SC) 182 SH 104— 
6 CJ p 422 note 6 


56. Miss—James v Dowell, 15 Miss 
$33. 

N J—Harris v. Linnard, 9 NJ Law 
58. 

57. Parson v Columbia Ins Co, 3 
Phila (Pa) 21—1 CJ p 86 note 7 


58. Ga—Smith v. Fourth National 
Bank, 89 SH 762, 146 Ga 741 

Idaho—Fuirst Nat Bank v Collins, 
§ P (2d) 802, 51 Idaho 689 

La—Carney v Security Credit Cor- 
poration, 1865 So 915, 172 La 911 

Miss—Weaver Grocery Co. v. Cain 
Milling Co, 78 So. 769, 117 Miss 
781. 

Mo—Hodiamont Bank y. Franklin, 
(App ) 215 SW. 508. 
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resorted to in order to obtain jurisdiction, a non- 
resident defendant has been allowed to show his 
lack of interest in the property attached for the 
purpose of ousting the court of jurisdiction.5? 


On a claim of an intervener the attachment may 
be dissolved where it appears that a portion of the 
property belongs to the intervener and a portion 
to defendant and the amount belonging to each 
1s not evident,5° or where it appears that attach- 
ment defendant was not the owner of the property 
or of any interest therem.61 Qn the other hand, 
where the intervener fails to establish any title 
to the property, an order dissolving the attachment 
should be set aside.62 


§ 427. 


Property Not Subject to Attach- 
ment 
The fact that property attached was not legaily sub- 
Ject to seizure Is usually an insufficient ground for dis- 
solution 
It 1s usually not a sufficient ground for dissolving 
a writ of attachment that the property levied on 
thereunder was not legally subject to seizure under 
the writ.68 


§ 428. —— Miscellaneous Grounds 


An attachment may be vacated or dissolved on mis- 
cellanoous grounds other than those hereinbefore specific- 
ally mertioned. 

It has been held that where an attachment is 
issued on an alleged indebtedness, and the evidence 
shows that the indebtedness was not joint, the 
proceeding must be quashed.64 Jt has been held 
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that where a fund, on deposit in a bank and at- 
tached in an action in a federal court as prop- 
erty of defendant therein, was claimed by others, 
not parties, and an action was instituted in a 
state court against the bank for the recovery of 
the fund, it was the duty of plaintiff in the fed- 
eral court to appear in such action and submit his 
rights to adjudication therem for the protection 
of the bank, and that unless he did so the attach- 
ment would be vacated.65 A colorable transfer 
of a just cause of action agamst a foreign cor- 
poration by a nonresident to a resident of a partic- 
ular state, for the purpose of enabling the as- 
signee to maintain an action by attachment in the 
courts of that state for the real benefit of the 
assignor, does not render an attachment obtained 
by the assignee void or subject to be attacked by 
junior attaching creditors of the common debtor.®6 


A statute authorizing a junior attaching creditor 
to dispute a prior attachment on the ground that 
the sum demanded in the first suit was not justly 
due, or was not payable when the suit was com- 
menced, and authorizing him to file a petition of 
intervention in the same suit, does not authorize 
such intervention on the ground that the debt of 
the senior creditor has been paid subsequently to 
the commencement of the suit 67 


A tender by defendant before suit was brought 
of the amount of the decree, except the interest, 
1s no ground for discharging the attachment and 
declaring the bond released, where no money has 
been paid into court.68 


NJ.—Brombacher v Journeymen 
Barbers’ International Union of 
America, 148 A. 804, 6 NJ Misc. 
10698 

ND—Gilmore v Olson, 210 
841, 64 ND 6382 

Ohio—Cartmell v The Rudolph 
Wurlitzer Co, 5 Ohio NP (NS) 
604 

Ok1—First Nat Bank of Cleveland 
v Coates, 161 P 1095, 62 Okl 142 

Pa—Wuilliamson v SBokropis, 7 Pa 
Co 270 

Tex —Wells v. Cloud, (Civ App) 202 
SW 8:31 

6€CJ p 430 note 85 

Determination of ownership 
A claim by defendant that the 

property attached belongs to another 

cannot be determined on a motion 
to discharge the attachment —Cros- 

by v Gas, etc, Co, 24 Ohio Cir Ct (N 

8) 247 


Ownership by others 

A. claim that others than defend- 
ants are the owners of the property 
ettached is not availabie as a de- 
fense against the foreclosure of the 
attachment.—Hodiamont Bank sv. 
Franklin, (Mo.App.) 215 S.W. 503. 


N W 


58. US—La Varre v International 
Paper Co, (DCSC) 87 F (2d) 141 

Ga —Smuith v Fourth National Bank, 
89 SE 762, 145 Ga 741 

La—Ribundo v Kemp, 126 So 677, 
12 La App 6512 

6CJ p 431 note &6 


60. Di Marco v. Priola, (La App.) 
141 So 469. 


61. Olson v Johnson, 194 P. 1105, 
69 Colo 453 


6a. Detroit & Security Trust Co v 
Gitre, 235 NW 884, 254 Mich 66 


63. Minn—Rossing v Larson, 202 
NW 711, 162 Minn 176—Beigler 
v Chamberlin, 176 NW 49, 1465 
Minn 104 

Mont —Davis v Bryant, 205 P. 309, 
62 Mont 8652 

Porto Rico —Successors of Lamadrid 
& Co v. Martorell, 37 Porto Rico 
B51 

6CJ p 431 note 87 


Htomestesd 

The exemption of land attached 
under homestead laws affords no 
ground for vacating the attachment. 
—Rossing v. Larson, 202 NW. 711, 
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162 Minn 176—6 CJ. p 481 note 
87 [el]. 
Belease of exempt property 

The court has jurisdiction to re- 
leaze exempt propeity from attach- 
ment without bond, even though no 
statutory provision is had concerning 
& complete remedy with respect to 
exempt property wrongfully  at- 
tached —Ray v. Cox, (Uiah) 30 P 
(2d) 1062. 


6 Ga—Cox v Henry, 38 SE 866, 
113 Ga 2659. 

Md—Boyd v. Wolff, 41 A. 897, 88 
Md. 341. 


66 U 8S. v. Neeley, (CCN Y.) 146 
EF 764 


66. Hadden v Dooley, (NY) 92 F. 
274, 834 CCA 888, affirmed 98 F. 
728, 865 CCA 6544, reversing 84 F. 
80, and reversed on other grounds 
21 SCt 259,179 US 646, 45 L.Ed. 
$57 


67. Moors v Ladenburg, 69 
676, 178 Mass 2732. 

68. Dudley v Chicago, etc, R. Co, 
562 SH 718, 68 WVa 604, 112 Am. 
SR. 1027, 8 LRA.(N.S.) 1186. 
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Further or collateral security. An attachment 
issued because defendant made a mortgage on land 
with intent to defraud his creditors will not be 
vacated because defendant offers to give the at- 
taching creditor a further mortgage on the land.®9 
but under some statutes, an attachment may be dis- 
solved on a filing of the proper bond?® An at- 
techment will not be dissolved due to a pledge of 
accounts as security when it 1s shown that the 
accounts have become valueless without any act 
of the creditor.71 It is not sufficient ground for 
dissolving an attachment that a proceeding 1s pend- 
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ing to foreclose a chattel mortgage securing the 
claim sued on,*? or that plaintiff seeks, in the same 
proceeding, to foreclose a lien on property held 
as security for the claim, where the security is 
insufficient 78 A discharge of an attachment may 
be obtained on the ground that the debt 1s secured, 
and the fact that the creditor’s security was located 
in another state does not prevent such action.’4 
A release of an attachment on certain realty is 
not justified by the fact that a bond was given 
to release the personalty attached at the same 
tume.75 


B. JURISDICTION AND FORM OF REMEDY 


§ 429. Jurisdiction to Quash, Vacate, or Dis- 
solve 


An application to quash, vacate, or dissolve an at- 
tachment should be made to the court before which the 
action In connection with which the writ issued is 
brought. 


Attachment, especially when a suit is pending, 1s 
a process of the court over which such court ha; 
the imherent power of control,’® and as a general 
rule an application to vacate or set aside an at- 
tachment should be made to the court before which 
the action involving the issued writ was brought, 
or before a judge of such court.77?7 However, in 
some jurisdictions it 1s expressly provided that 
the application for relief from an attachment may 
be made to a designated officer of the court, such 
as a court commussioner®8 or the clerk.79 

Although attachment 1s released by the direction 
of plaintiff, the court may properly grant a mo- 
tion to discharge.8? 

Where an attachment has been discharged by 
giving bond for that purpose, as discussed in § 


69. Taylor v. Kuhuke, 26 Kan 132 


313, the court has no jurisdiction subsequently to 
discharge the attachment for the reason that there 
is no longer any attachment to be discharged &1 


§ 430. Form of Remedy in General 


The party securing the writ cannot discharge It of 
his own motion, but the procedure prescribed by statute 
or local rule must be pursued. 

The determination that a writ of attachment 
should not have been issued or that it shall be 
discharged is a judicial function which the party 
securing the writ cannot perform for himself, nor 
can he procure it to be performed by officers who 
act merely ministerially.82 The procedure shall 
be in accordance with that, if any, which is pre- 
scribed by applicable statutes.88 As will be seen 
in the following sections, an attachment may be 
dissolved or vacated by the court of its own mo- 
tion or on a motion or rule to show cause or by 
a plea in abatement. Although in some jurisdic- 
tions the right of a plaintiff to attachment may be 
determined on exception, objections cannot or- 


§ C—Moody v Dudley Lumber Co,|& Co’s Ancillary Receiver v. Lan- 


70. Fetition of Bullock, 119 NE 
604, 254 Mass 14 


7l. Savage Tire Sales Co v. Stuart, 
203 P. 364, C1 Mont 6524 


72. Pech Mig Co v. Groves, 62 N 
W.109,6SD 504 


73. Shedd v McConnell, 18 Kan 594 


74. Mason v Jansen, 263 P. 484, 45 
Idaho 354 


76. Seiler Coal Co v Superior Court, 
129 A. 811,47 RI 76. 


76. Morgan v Avery, 7 Barb‘N 
Y) 656, 2 Code Rep 91-6 CJ p 
437 note 2) 


77. Cal—Clayton v Superior Court 
in and for City and County of San 
Francisco, 21 P.(2d) 1017, 181 Cal 
App 619 

NJ—Paul Delaney Co v. Joseph 
Freedman Co, 108 A 435, 98 NJ 
Law 456 

Pa— Shlngluf v. Sisler, 23 PaCo 540 


137 SE 141, 138 SC 478. 
6 CJ. p 437 note 30 


Arpoplication to court or judge 

In New Yok an application made 
to the court to vacate an attachment 
need not be made before the judge 
who granted the writ, but it 13 
otherwise when made to the judge, 
the statute providing for both cases, 
and distinguishing between applica- 
tions to the court and to the judge 
On application to the court the mov- 
ing pserty becomes subject to the 
usual tules in regard to notice, time, 
and place of hearing, but an applica- 
tion to the judge may be made out 
of court, and 18 subject to his direc- 
tiaon whether it shall be heard ex 
parte or on notice—Ingalls v Nut- 
ter, 172 N.YS 210—8 CJ. p 487 note 
80 [d] 


Judge in vacation held authormszed 
to discharge attachment.—Caldwell 
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drum, 88 SW (2d) 876, 260 Ky 177 


Such an application is addressed 
to the discretion of the court —Rouss 
v Gillam, 70 PaSuper 594—6 CJ 
p 487 note 80 [f] 


78 Schall v Bly, 56 NW. 651, 48 
Mich 401—6 CJ p 437 note 81. 
7S. Palmer v. Bosher, 71 NC 3291 
SO. National Bank of Montana v. 
First Nat Bank, 228 P. 80, 71 

Mont. 242. 


Si. Leusch v Nickel, 118 P 696, 16 
NM. 28—6 CJ p 438 note 84 


83. National Bank of Montana v. 
Furst Nat. Bank, 228 P. 80, 71 
Mont. 242. 


83. Collings v. Gibson, 
NW 388 


& Bauman v. Cline, 128 So 614, 11 
La App. 438—6 C.J. p 438 note 36 
[a]. 


(Iowa) 2320 


7 C.J.8. 


dinarily be raised by a demurrer®5 or on appeal,8@ 
where the objection was not raised in the trial 
court.87 


§ 431. Action by Court ex Mero Motu 


The court may ex mero motu quash, dissolve, or va- 
cate an attachment irregularly tssued. 

Where an attachment has been irregularly issued, 
it 1s within the power of the court to quash or 
dismiss the same ex mero motu and without any 
application for such action by defendant or any 
other person 88 


§ 432. Motion to Modify Attachment 


In the case of an excessive or unreaeonable attach- 
ment, a defendant may have a remedy by motion to 
modify. 

The court may on proper showing reduce the 
amount of the attachment or dissolve it entirely, 
1f justice requires.89 So, where an attachment 1s 
issued on an indebtedness, only part of which 1s 
in reality due, a motion for a modification of the 
writ on that ground 1s proper.?0 


§ 433. Motion or Rule to Show Cause 


Under the practice in some jurisdictions the proper 
procedure to discharge or dissolve an attachment ts by 
motion or rule to show cause. 


While, as will be seen in the following section, 
a plea in abatement may properly be resorted to 
where defects relied on to defeat an attachment 


88. Hunt v Collins, 4 Iowa 56—6 C 
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§ 484 


are not apparent on the face of the proceedings, 
in a number of states the statutes permit applica- 
tion to dissolve the attachment because of matters 
outside the record to be made by a motion or rule 
to show cause why the writ should not be dis- 
solved,9! the application in such case being sup- 
ported by affidavits92 or other evidence?’ in the 
form of depositions,94 or oral testumony,95 or by 
the compelling of production of books and papers,®® 
as the statutes may provide. Where matters ap- 
parent on the face of the record are relied on to 
defeat the attachment, they may be taken advan- 
tage of ordinanly by a motion to quash the writ 
or to dissolve the attachment,9? which raises issues 
of law9® and is treated substantially as a demurrer 
to a p:eading,9® although there 1s authority to the 
effect that a motion to discharge cannot be made 
to perform the office of a demurrer to the com- 
plaint.t Further facts alleged in the motion can- 
not for its purposes be made a part of the petition 
or record by its mere filing ? 


A. motion to quash or dissolve an attachment is 
in the nature of a plea in abatement, and, if suc- 
cessful, has the same effect.® 


§ 434. Plea in Abatement 


A proper method of seeking the dissolution of an at- 
tachment on grounds not apparent of record is by a plea 
In abatement or a plea in the nature thereof, 


Where the defects are not apparent on the face 


96. Schwartz vy. Atkin, 12 Pa.cCo. 


J. p 438 note 38 
86. Moigan v Avery, 7 Barb (NY) 

656 
87. Iroquois Furnace Co v Wilkin 

Mfg Co, 64 NE 987, 181 Ill 582 

—§ C.J. p 488 note 40 
s8 Trimdad Asphalt Mfg Co _ v. 

Standard O11 Co, 258 SW 64, 214 

Mo App. 115—6 CJ. p 488 note 42 
$8. Marsh v. Moore, 161 A. 227, 52 

RI 458 
Breach of employment contract 

In an action in attachment for 
breach of a coniract of employment 
for the balance of salary due or 
about to become due, if plaintiff was 
likely to secure employment or had 
secured employment, thus lessening 
the amount of damages he might re- 
cover, defendant’s remedy was not 
to move to vacate the attachment, 
but to present such facts on motion 
to reduce the amount of the attach- 
ment—Meinhart v. Contresta, 194 
N.Y.8. 598. 

Special attachment of realty as 
standing fraudulently in the name of 
another than the owner is attach- 
ment “made on mesgzne process” with- 


attachments —Shea v Peters, 119 N 

E 746, 230 Mass 197. 

90. Hubbard v Haley, 71 NW 1086, 
$96 Wis 578 


91. US—Dicks-David Co. v Ed- 
ward Maurier Co, (DCNJ) 279 
F 281 

Pa—Wolf v Zentz, 5 PaDist & Co 
276—Graybill v Hoover, 28 Pa 
Dist. 389 

RI—Suilva v. Superior Court, 128 A 
212, 46 RI 842 

6 CJ p 488 note 36 [a], p 489 note 
48 


Falmty of the affidavit for attach- 
ment, by reason of the nonexistence 
of the grounds of attachment alleged 
therein, may be set up by motion or 
1ule to show cause-—Silva v Su- 
perior Court, 128 A 212, 46 RI. 342 
—§ CJ. p 489 note 48 [b]. 

92. Bell v Courteen Seed Co. of 
Milwaukee, Wis, 196 NW 1006, 
197 Iowa 120—6 CJ p 489 note 49 

93. Carnahan vy Gustine, 87 P 594, 
2 Okl 399—6 CJ p 489 note 50. 

94 Hanna v. Barrett, 18 P. 497, 39 
Kan 446—6 CJ p 439 note 50 [a] 


in Rev.LL co 167 § 110, giving the|98. Holliday v. Cohen, 34 Ark 707— 


right to petition for reduction or dis- 


6 CJ p 489 note 60 [bd], [cl]. 
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878. 


$7. Amz—Lount v. Holladay, 284 P. 
1084, 28 Amz. 16 

Mo—Trinidad Asphalt Mfg Co v. 
Standard O11 Co, 258 SW 64, 214 
MoApp 116 

= v Zentzs, 5 PaDist. & Co. 
76 

Tenn—Guilbert ry. 
App. 500 

6CJ p 488 note 43. 


88. Richardson v Woodiuff & Sona, 
100 SH 178, 178 NC. 46—6 CJ. 
p 439 note 44. 


89. Tollerton v Woods, (Mo Anpp) 
89 SW (2d) 567—6 C.J p 489 note 
45 


1. Cal—Lathrop v. Francis, 180 P. 
1, 180 Cal 182 

Mont—Union Bank & Trust Co v. 
Aimmelbauer, 181 P. 382, 66 Mont. 
82. 


2 Tollerton v. Woods, (Mo App ) 89 
SW (2d) 667. 


3 Mont—Vaughn v. Dawes, 17 P. 
114, 7 Mont. 860. 

W Va —Simmons v. Simmons, 48 8 B 
838, 56 W.Va. 65, 107 AmMSR. 890, 
3 Ann Cas. 184. 


Smith, 14 Tenn. 


§ 434 


of the proceeding, a plea in abatement or a plea 
in the nature of such a plea 1s the usual,‘ and, 
im some jurisdictions, the only available’ method 
of presenting the objection. So, it is proper to raise 
the untruth of plaintiff's allegations as to the 
grounds for attachment by such a plea.é 
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A plea traversing the allegations of the affidavit 
for attachment 1s permitted in a number of juris- 
dictions,’ and amounts to practically the same thing 
as a plea in abatement, as it merely goes to de- 
feat the attachment, leaving the merits of the case 
untouched. 


C. PERSONS ENTITLED TO MOVE OR PLEAD 


§ 435. Defendant in Attachment 


The defendant In attachment 1s entitled to move or 
plead for a dissolution, quashal, or vacation thereon [f 
grounds therefor exist. 


Since defendant in attachment is, under ord: 
nary circumstances, the person most affected, if 
not the only person affected, by issuance and levy 
of the writ, it naturally follows that he is entitled 
to move or plead for a dissolution, quashal, or va- 
cation thereon m case any of the grounds there- 
for exist,? and it has been held that no other 
person has this right,19 unless, as is very generally 
the case, the statutes or local practice rules au- 
thorize other persons who might have a remedy 
against the attachment in a court of equity to re- 
sort to the more convenient and expeditious meth- 


od of determining the controversy in the original 
suit 21 


§ 436. ~—— Ownership of Property as Bear- 
ing on Right 
A motion to dissolve an attachment based on other 
grounds cannot be defeated by showing that the defend- 
ant had no interest in the property at the time of the 
levy thereon. 


Even though a defendant cannot ordinarily pro- 
ceed for a dissolution of an attachment on the 
ground that he has no interest in the property 
levied on, as shown in § 426, a motion or plea 
based on other grounds cannot, as a rule, be de- 
feated by showing that defendant had no interest 
in the property at the time of the levy thereon,1° 
although there is authority to the contrary,!8 for 


4 Ala—Melvyin v. Scowley, 104 So 
$17, 213 Ala 414. 

Mo—Trinidad Asphalt Mfg Co. v 
Standard Oil Co, 258 S.W 64, 214 
Mo App 116. 

Tenn —Mason v. Burgess, 8 Tenn 
CivA 188 

Tex—Tsesmelis v Sinton State 
Bank, (Com App) 53 SW (2d) 461, 
85 ALR 819, affirming (Civ App ) 
85 SW (2d) 461 

6 CJ. p 468 note 13. 


S&. De Jarnette v Dreyfus, 61 So 
932, 166 Ale. 188—6 CJ. p 489 note 
47 


Onuse of action not authorizing at- 
tachment 

Where an attachment is sued out 
for a cause of action on which the 
statutes do not authorize its issue, 
the irregulamty cannot be reached 
by a plea in abatement or by a mo- 
tion to quash 1t The proper method 
of reaching the objection, where the 
writ will not he for the enforcement 
of the action, 1s a rule on plaintiff 
to show cause against the dissolution 
of the writ and its levy, and the mo- 
tion must precede a plea to the 
merits.—Cooper v Owen, 161 So. 98, 
230 Ala. 316—Federal Land Bank of 
New Orleans v_ Strickland, 148 So 
799, 227 Ala. 116—6 CJ. p 489 note 
47 [b]. 


6 Melvin v. Scowley, 104 So. 817, 
218 Ala 414—Hall v. Pearce, 96 
So 608, 209 Ala. 897. 


7 Colo.—Colorado Vanadium Cor- 


poration v. Western Colorado Pow- 

er Co, 218 P 122, 73 Colo 24 
Ga—Lawrence v. Lee’s Department 

Store, (Apn) 172 SB 471 
ECCI p 459 note 14 

in Yexas it 1s held that the affida- 
wit for attachment 1s not traversable 
for the purpose of abating the writ 
and vacating the hen—Hart v Jop- 
lng, (CivApp) 146 SW. 1075—6 C 
J p 459 note 14 [bj]. 
Verified answer 

The allegations of an affidavit for 
attachment may be denied in a veri- 
fled answer—Ford v. Wilson, 288 8 
W 712,172 Ark 3365 

A4fidavit setting mp a defense can- 
not take the place of an answer in 
abatement—Kellogg vy. Sutherland, 
88 Ind 154. 


& Gallun v. Well, 92 NW 1091, 116 
Wis. 286—6 CJ. p 459 note 15 


8 Ga—Smith v. Fourth Nat. Bank, 
89 SE 763, 145 Ga T4l 

N'Y —Rosenberg v Occidental Trad- 
ing Co, 178 NYS 477, 189 App 
Div. 880—L, Arbetter, Inc v Isa- 


Thomas v Blizzard, 170 NYS. 11 
6CJ p 431 note 90. 


Mach defendant can move to dis- 
charge an attachment irregularly or 
improperly issued as to him —Wil- 
lett & Burr v. Alpert, 185 P 976, 181 
Cal. 652. 


Mndividual and representative ca- 


attached land as trustees, they are 


not deprived of their right to move 


on one or more statutory grounds to 
quash the writ —Golden Valley Coun- 
ty v. Curtin, 208 NW. 189, 52 ND 
872. 


Jot motion 

Where each defendant elects to 
challenge the sufficiency of the writ 
in toto, the wnt is held good if suf- 
ficient as to any one defendant — 


Jenkins v. First Nat. Bank, 236 P. 


1085, 738 Mont. 110 


10. Thielen v Schechinger, 280 N 
W. 616, 210 Iowa 224—6 CJ. p 482 
note 91. 


Debtor alone may assail attach- 
ment on ground that allegations on 
which the writ rssued are untrue — 
Thielen v Schechinger, 230 N W. 616, 
210 Iowa 224. 


11, Eing v. Patterson, 164 S W. 1191, 
129 Tenn. 1—8 CJ. p 482 note 92. 


12. La—Middleton v. Howell, 6 La. 
App 865 

Mich—F W. Stock & Sons vy. Capi- 
tol Cooperage Co, 197 NW. 529, 
226 Mich 405 

N.Y —Thomas vy. Blizzard, 170 N.Y.S 
11 

NC—Luff v. Levey, 166 S.EL 922, 208 
NC. 7838 

6 CJ. p 482 note $4, 


13. Gore v Ray, 41 NW. 829, 73 
Mich. 885—€6 C.J. p 432 note 94 
[da]. 
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the reason that plaintiff in attachment, having by 
the levy asserted that the property is that of de- 
fendant, 1s estopped to assert the contrary.14 How- 
ever, as such action on the part of the attaching 
plaintiff cannot of course estop him to assert that 
defendant has subsequently parted with his imter- 
est in the property, it is held by some authorities 
that a transfer by defendant of all his interest 
in the attached property, subsequent to the seizure, 
precludes him from moving to dissolve the at- 
tachment 15 


§ 437. —— Waiver or Estoppel 


A defendant may by his own acts walve or be es- 
topped from claiming his right to seek a dissolution of the 
attachment. 

Where defendant consents to an attachment,16 by 
his conduct waives his right to assert defects in 
the attachment,!7 delays in objecting thereto,18 ap- 
pears generally in the action,!® or agrees, after 
seizure of the attached property, that the shenff 
shall sell summarily and retain the proceeds until 
final judgment,2® he may preclude himself from 
insisting on a dissolution of the writ, and where 
a defense to the maim action has been waived 
defendant cannot set up such defense to defeat 
the attachment proceedings.21 However, a mere 
request by defendant for a suspension of legal 


14. Ga—Holmes v. Langston, 27 S 
E 155, 99 Ga 555 

Neb —Kountze v Scott, 72 NW. 6865, 
52 Neb 460—McCord, etc, Co v 
Bowen, 70 NW. 950, 51 Neb 247— 
Dayton Spice-Mills Co v_ Sloan, 
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proceedings has been held not to estop him from 
moving to vacate for plaintiffs failure to publish 
within the time prescribed by statute ;24 nor is a 
motion to vacate an attachment waived by the sub- 
sequent filing of affidavits denying the truth of the 
matters alleged m the affidavit for attachment.?8 
The execution of a replevy bond in an attachment 
does not have the effect of precluding defendant 
from quashing the writ of attachment for defects 
in the affidavit therefor.24 A failure of defendant 
to plead to the merits of the action will not debar 
him from filing a plea in abatement denying the 
existence of the grounds for attachment;®5 nor 
1s defendant precluded from insisting on a non- 
jurisdictional reason for dissolution because of 
the fact that in his petition to quash he also set 
up a reason going to the jurisdiction.26 


§ 438. Assignee or Grantee of Defendant 


An assignee or vendee of a defendant In attachment 
may be allowed to move for the dissolution of the writ. 
Although the right 1n some instances has been 
denied,27 1t is generally accepted that an assignee 
of defendant in attachment may move or plead for 
the dissolution of the writ,28 unless he has waived 
this right,“9 or unless a similar motion made by 
defendant, his assignor, has been denied.8 A 
grantee or vendee of defendant subsequent to the 


19. NC—Richardson v Woodruff &|28. Mojarrieta v. Saenz, 80 N.Y. 
Sons, 100 SE 173,178 NC 46 

Pa—Franklin Trust Co. v Hegh, 6/93, Salmon vy Mulls, (Ind) 49 F. 
Pa Dist & Co 331. 

6CJ p 488 note 1 


Wo extoppel as to subsequent com- App) 252 SW 1076. 
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838, 1 CCA 3278 


24. Mueller v Gollober, (Tex Civ. 


Standard Stamping Co v. Hetzel, 
62 NW 247, 44 Neb 105. 


15. Conrad Baking Co. v. Kunkel, 
160 NYS 841—6 CJ. p 488 note 
96 


Asmgnment for benefit of creditors 

(1) An assignor’s interest in the 
surplus after making a general as- 
signment for the benefit of creditors 
is sufficient to entitle him to move 
for the dissolution of an attachment 
on the property assigned —Winona 
First Nat Bank v Randall, 837 NW. 
799, 88 Minn. 882—6 CJ. p 488 note 
96 [b] (1). 

(2) But defendant’s mght has been 
limited 1n some instances to moving 
for the discharge of his residuary 
interest —Kountse v. Scott, 68 NW 
479, 49 Neb 258—6 CJ. p 488 note 
96 [b] (2). 

16. Thames v. Schloss, 24 So 835, 

120 Ala 470 


17. Maynard v Damron, 86 S W (24) 
688, 287 Ey 798 
38. Walden v Locke, (Tex Civ App ) 


A S'W.(2d) 475—6 CJ p 433 note 


Defendant, by a general appearance 
In an action for damages instituted 
by an affidavit averring the exist- 
ence of a debt for which attachment 
would he, was not estopped, on a 
subsequent filing of a complaint stat- 
ing a cause of action for which an 
attachment would not lle, to move 
to strike such complaint and to 
quash the writ—Noah MacDowell & 
Co v Hdward & John Burke, Limit- 
ed, 130 A. 199, 3 NJ Misc 740. 


in New York, defendant’s right to 
move for the vacation of an attach- 
ment 1s held to be not waived by a 
general appearance —Shapiro v. Loft, 
Inc, 264 N.YS 197, 142 Misc. 144— 
6CJ p 488 note 1 [d]. 


Dissolution of attachment proceed- 
ings under the statute 1s not barred 
by an appearance and plea—Lelb v 
Bostwick, 289 N.W 405, 256 Mich. 
277—Hyde v Nelson, 11 Mich 853 


20. Dungan v Jesko, 246 P 1094, 
118 Okl 217—6 CJ. p 488 note 2 


21. Pennsylvania R Co. v. Peoples, 
31 Ohio St. 587. 
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35. Miller v Fewsmith Lumber Co, 
26 SE 175, 42 WVa 333. 


26. Turner v Larkin, 12 PaSuper. 
284, dismissing appeal 7 DelCo. 
548 


27. Rowe v Kellogg, 19 N.W. 957, 
64 Mich. 206—6 CJ. p 484 note 8 
{f] 

28. Wichita Wholesale Grocery Co 
v. Records, 19 P 346, 40 Kan. 119 


29. Marx v. Ciancimino, 69 NYS 
672, 59 AppDiv. 570—-6 C.J p 434 
note 9 


30. Strauss v. Vogt, 24 NYS. 488, 
28 NY Civ.Proc. 251—6 CJ. p 484 
note 10. 


Hffect of overruling motion by as- 
signee on right of successor to 
move 

Where the statutory assignee of 
defendant has moved to dissolve the 
attachment, and such motion has 
been overruled, a similar motion by 
his successor without leave of court 
may properly be stricken from the 

files—Hillyer v Biglow, 28 P. 160, 

47 Kan 473. 
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attachment of the property conveyed is sometimes | on under an attachment is ttsually permitted to de- 
allowed to assail the attachment.81 A person in | fend against the attachment,’ provided his ob- 
whose hands real property is specially attached as | jections are substantial and not based on mere ir- 
belonging to another, but is standing fraudulently | regularities in the proceedings which have been 
in his name, may move to dissolve the special at- | waived by defendant humself.s? 

tachment under a statute permitting defendant or 

the person whose property has been attached on | § 442. Claimant of Attached Property 

mesne process to move to reduce or discharge the 


A claimant of the prope attached may under som 
attachment 23 Prokery 4 ss 


cIrcumstances move for quashal of the attachment. 


: : A person who claims ownership in the property 
3} 322: Te ee ae attached has been held to have a right to be heard 
on his intervening by a motion to discharge the 
fendant attachment,88 but it has also been held that such 
The right of a receiver, trustee in bankruptcy | person’s remedy is by a claim of the property and 
or insolvency, or personal representative of at- | an interpleader to determine the title, rather than 
tachment defendant to move for a dissolution, | by intervention in the attachment proceedings.39 
quashal, or vacation of the attachment wmt 1s | An intervener may, according to some authorities, 
discussed in the titles Bankruptcy § 212 [7 C.J. p | move to quash the attachment on grounds other 
146 note 51]; Executors and Administrators § | than such ownership,f9 but not on the ground 
730 [6 CJ. p 435 note 14]; Insolvency § 11 [6 | of such ownership.‘ 
C.J. p 435 note 13]; and Receivers § H2 [6 CJ. 


p 434 note 12]. § 443. Sureties on Replevy Bond 
= Sureties on bond to replevy attached property may In- 
§ 440. Creditors of Defendant tervene and move to dissolve. roe 
Defendant’ dit other than th attach 
may Bet permittedts Bantent Sitiichivient tna & mate sor Sureties on a bond given to , replevy attached 
dissolution. property have been allowed to intervene and set 


Other creditors of defendant than the one who | UP @ defect in the affidavit. 
sued out an attachment are sometimes permitted : 
to contest the attachment,3? and, accordingly, a § 444. Garnishee 
HonsGb Cevabackment®9 Ou) a moucn\torvacss |e are ee oe eee 
an attachment by a junior attaching creditor, the the creditor of the garnishor 1s discussed in sec- 
court will not scrutmize the complaint sri afi- ae oo 2 the title Garnishment [6 C.J. p 437 
davits as closely as when the motion 1s made by notes 22, 23]. 


defendant whose property was attached.25 
§ 445. Plaintiff in Attachment 


§ 441. Holder of Lien on Property Attached A motion to dissolve the writ cannot be made by the 


A Henholder on property levied on under an attach- plaintiff in attachment. 


ment may defend against the attachment. Plaintiff in attachment cannot move for a dis- 
A person having a lien on the property levied | solution of the writ.4® 


31. Long v. George, (Mass) 195 N , test the validity of the first attach-} 40. Hines v. Kimball, 47 Ga. 587— 


E 377—6 C.J. pn 484 note 11. ment—Tucson Nat. Bank v Gomez, 6CJ 485 note 17 
sa. Shea v Peters, 119 N.B 746,| 284 P 6560, 27 Ariz 510-6 CJ p 436 Claimant may move to dismiss 
230 Mass 197. note 20 [e] levy under void attachment, but only 


defendant in attachment can traverse 


33. Hlkins Nat Bank v. Simmons,|36. McHidowney v. Madden, 56 P the grounds of attachment —Bank of 


ae aad cay’ 67 W.Va. 1—6 CJ. p/ 788, 184 Cal 108—6 CJ p 485 note Manchester v Universal Credit Co 
165. Z 
164 SHE 95, 45 Ga App. 2383. 
ar ae 50 nee iaiel Ls a o7. eit v oui Mae ck ae 58/41. Tollon v. Hand & Johnson Tug 
35. American Merchant Marine Ins ° = » 49 PaDist, 298—Claflin Co v. 
Co v. Forsikrings-Aktieselskabet|°S: Modoc Soap Co v Brankamp, 5 e1as, 16 Pa Co. 247. 
Norden, 188 N.YS 693, 197 App Ohio N.P(NS) 252. 42. Burch v. Watts, 87 Tex. 185—6 
Div. 68 $8. Burleigh v. White, 8 PaDist &| C% P 486 note 18 
Second attaching creditor may con-| Co 113 43. Mense y. Osbern, 5 Mo. 544. 
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§ 446. Other Persons 


Although having an interest in the property 
seized, one cannot, as amicus curis, move or plead 
for the dissolution of an attachment, as is discussed 
in section 3 of the title Amicus Curiz. Also, as 
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will be shown in section 1930 of the title Corpora- 
tions, a domestic corporation cannot move to vacate 
an attachment against a similar, named corporation 
on the ground that its property has been taken 
under the attachment. For subsequent cases which 
may arise consult Pocket Parts. 


D. PROCEEDINGS 


§ 447. Proceedings on Motion 


The proceedings on a motion to quash or dis- 
solve an attachment or to show cause why it 
should not be quashed or dissolved will be con- 
sidered in detail in the subsequent sections. 


§ 448. —— Necessity for General Appear- 
ance in Action 

A general appearance is required in some jurisdic- 

tions when moving for the vacation of an attachment, but 
in others it is held unnecessary. 

In some jurisdictions a defendant may move to 
vacate an attachment without appearing general- 
ly in the action,*4 while in others such a motion 
cannot be made without a general appearance to 
the action.£5 


§ 449. ——~ Time for Motion 


A motion to vacate or discharge an attachment must 
be made within the time, if any, fixed by applicable stat- 
utes and rules of court unless the court in Its discretion 
permits the making of the motion out of time. 

While a statute requiring objections of a par- 
ticular character to be made within a specified time 
must be followed, it has no application to cases 
not within its provisions.46 In general a defend- 
ant may make a motion to quash or vacate an 


#4 Willett & Burr v. Alpert, 185 


attachment as soon as he comes before the court‘? 
but the tame within which he must move 1s de- 
pendent on the applicable statutes and rules of 
court. Thus by some of such provisions defend- 
ant is required to move at the very outset of the 
proceedings, either at the return term of the writ 
or as soon thereafter as possible,4® or within the 
time prescribed for pleading in abatement,*? or 
within the time for answer,5° or within a reason- 
able time after appearance,5! and cannot be al- 
lowed to present such a motion after he has plead- 
ed to the merits or in bar to the main action,52 
or has filed a plea in abatement of the attach- 
ment ;58 but in other jurisdictions a more lenient 
rule prevails, and defendant can make his motion 
to quash at any time before trial54 or final judg- 
ment,56 


After judgment. While defendant may, in some 
states, move to quash the writ even after judg- 
ment,56 1f the proceeds of the attached property 
have not been applied in satisfaction of the judg- 
ment,57 the general rule is that no motion to va- 
cate or quash can be made after final judgment.5& 


Effect of delay. It is within the sound discre- 
tion of the trial court to strike out defendant’s 
motion to quash the levy of attachment and his 


Va—C G Blake Co v W. R. Smith; 54 Clark v. Tull, 84 NW. 1080, 118 


P. 976, 181 Cal 652—6 CJ. p 440 
note 52. 


4 US—Feurer v. 
Wash ) 82 F. 294. 
Pa—Singerly v. Dewees, 19 PaCo 

80 
6cCJ. p 440 note 53. 


46. Golden Valley County v. Curtin, 
208 N.W. 189, 52 ND 3872. 


Objections to surety 

A statute providing that a defend- 
ant may except to the sufficiency of 
the surety upon an undertaking for 
attachment within a certain time or 
else that he will be held to have 
waived all objechons to the surety 
does not limit defendant's mght to 
ask that attachment proceedings be 
vacated where plaintiff hag executed 
an undertaking for an attachment 
but without sureties—Golden Valley 
County v. Curtin, 208 N.W. 189, 52 
ND. 373. 


47. Md—H. L Neuman Co v. Du- 
hadaway, 141 A. 842, 1564 Md. 5965 


Stewart, (CC 


& Son, 188 SE 685, 147 Va 960 
6 CJ. p 440 note 64 


After giving replevin bond 

A vacation of an unwarranted at- 
tachment is not error even though 
no motion to vacate was made before 
the replevy bond was given—Bisz- 
sell v. Mitchell, 142 8 BH. 706, 195 N. 
Cc. 484—6 CJ. p 440 note 55 [ce]. 


48. Brewster v. James, 3 DL 464— 
6 CJ p 440 note 55. 


48. De Bardeleben v. Crosby, 58 Ala. 
863—6 CJ. p 440 note 565 [c] (1). 


50. Merritt v St Paul, 11 Minn. 223 
—€ C.J. p 440 note 55 [c] (32)~(4). 


S51. Walden v. Locke, (Tex Civ App ) 
838 S'W.(2d) 4765. 


52. Watson v. Noblett, 47 A 438, 65 
N J Law 6506—6 CJ. p 441 note 56. 


5S. Rice v. Hauptman, $1 P. 862, 2 


Iowa 148—6 CJ. p 441 note 58 

“ime for filing discretionary with 
the trial court and not mandatory — 
Hall v. Pearce, 96 So. 608, 209 Ala. 
897. 


55. Willam Hdwards Co. v. Gold- 
stein, 88 NH 877, 80 Ohio St. 303 
—§ CJ. p 441 note 59. 


58. Rowles v. Hoare, 61 Barb (N Y.) 
266—6 CJ. p 442 note 60. 


87. B. Baf & Son v F M. Heggie 
Co, 176 NYS. 186—6 CJ. p 442 
note 61. 


5s. DC—Croszs v. Union Storage & 
Transfer Co, 48 AppDC 606 

Ga—Askew v. Melvin, 87 8.D 278, 
144 Ge. 348—Phililp Carey Co. v. 
Sheppard, 91 8.H. 444, 19 Ga App. 
868 

S§D—Citizsens’ Nat. Bank of Sisse- 
ton v. Miller, 199 N.W 965, 47 SD. 
548. 

Wash—Godefroy v. 
1056, 98 Wash 371. 


Hupp, PE 60 ?. 


Colo App. 566—6 CJ. p 441 note 57.(6 CJ. p 442 note 62, 
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plea in abatement of the attachment where they 
were made out of time and without the leave of 
court.59 


§ 450. —— Notice of Motion 


Notice of the motion is ordinarily a statutory pre- 
requisite, 

Notice to plaintiff of a motion to dissolve or va- 
cate is usually held to be essential,6® but it has 
been held that such notice is unnecessary where 
the motion is founded on plaintiff's application 
and proofs.61 

It is required generally that such notice shall 
specify the grounds on which 1s based the motion 
to quash or dissolve.62 Where the motion is based 
on irregularity in the proceedings, the notice must 
point out the irregularity on which the moving 
party intends to rely,6 but this is not considered 
necessary where the defect 1s more than a mere 
irregularity.®4 

Time for giving notice. The statutes sometimes 
require notice within a specified time before the re- 
turn day,°5 while other statutes require merely 
a reasonable notice of the motion.66 In the latter 
case the reasonableness of the notice will be de- 
termined by the circumstances and conditions ex- 


69. Hodiamont Bank v. Franklin, 


(Mo.App ) 215 S.W. 508. 111 Mich 336 


ATTACHMENT 


68. Cleland v. Clark, 69 NW. 652, 
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isting at the time the matter was to be presented.6? 

Serzice. The notice must be served on plain- 
tiff in attachment if he resides in, or is to be 
found within, the county,§§ or otherwise upon his 
agent or attorney,®9 and service is sometimes re- 
quired to be made by reading the notice to the 
person served.70 


§ 451. —— Requisites of Motion 


The motion must be sufficiently definite to present 
the ground relied on. 


A motion to quash or vacate an attachment 
must in general be specific as to the ground re- 
lied on,?71 which must be one which shows the in- 
validity of the proceedings,’ although unless the 
requirement is imposed by statute the motion need 
not contain all of the elements of a traversing 
plea,*8 and where the statute provides generally 
that the motion may be on the ground that the 
attachment was improperly or irregularly issued 
it is unnecessary that a motion based on affidavits 
be more precise than the statutory language, but 
the affidavits must be specific and precise.’ How- 
ever, where an attachment is attacked for juris- 
dictional defects, the attachment may be vacated 
although no specific irregularities in the attach- 
ment papers are pointed out’ or although erro- 


Fla 189—Kailpatrick v. O’Connell, 62 
Md 403 


60. RI—verett v. Cutler Mulls, 
160 A 924, 562 RL 380 

Utah —Hilton Bros Motor Co. v. 
District Court im and for Mullard 
County, 25 P.(3d) 596. 

6 CJ. p 443 note 63 

61. Thalheimer v Hays, 42 Hun 938, 
affirmed 14 NE 609, 107 NY 678 


62. Powers v. Freeland, 399 P 736, 
114 CalApp. 1446—6 CJ. p 443 note 
65 

Accompanying affidavit 
A. notice of motion to discharge an 

attachment, defective because not 

stating the grounds of motion, 18 

cured by the accompanying affidavit 

disclosing the claimed grounds— 

Giandeini v. Ramirez, (Cal App) 654 

P.(2d) 91—6 C.J. p 448 note 65 [a]. 


63. Willett & Burr v Alpert, 185 P. 
976, 181 Cal. 652—6 CJ. p 448 note 
66 

66. Weil v Gallun, 78 NYS. 800, 75 
App Div. 489—6 CJ p 443 note 67. 


66. Cleland v. Clark, 69 NW. 652, 
111 Mich. 836—6 CJ. p 443 note 
68. 

66. Kan—Guest v. Ramsey, 38 P. 
17, 50 Kan 7098—Quinlan vy. Dan- 
ford, 28 Kan 607. 

Neb—Sterling Mfg Co. v. Hough, 
68 NW. 1019, 49 Neb. 618. 


ef. Sterling Vifg. Co v. Hough, su- 
pra—6 CJ. p 448 note 70. 


eo. Einch v. McVean, 91 P. 1019, 6 
CaLApp 372—8 CJ p 444 note 72. 


70. Cleland v Clark, 69 NW. 6652, 
111 Mich 336—6 CJ. p 444 note 
73. 


7l. Ga—Wiggins v. L. Jonas & Co, 
106 SH 927, 26 GaApp 706 

N Y—Huiller v Russo-Asiatic Bank, 
278 N. YS 694, 242 App.Div. 688. 

6CJ. p 444 note 77, 


Defects in affidavit 

(1) Specifications, In mere general 
terms, that an affidavit for attach~ 
ment does not conform with provi~ 
sions of Code CivProc § 6538, and 
that the attachment was improperly 
and irregularly issued, are not suffi- 
clently specific to sustain a motion 
oc order for discharge of the writ— 
Republic Truck Sales Corporation vy. 
Peak, 229 P. 331, 194 Cal 493. 


(2) An objection that there was 
“no sufficient affidavit filed” is too 
general to be the basis of an adju- 
dication—Gill v. Physicians’ and 
Surgeons’ Bldg, 138 A. 674 158 Md. 
394. 

Defects in the bond must be speci- 
fically pomted out—Wiggins v. IL. 
Jonas & Co., 106 S.H. 927, 26 Ga App 
706. 


Forms of motion to dissolve at- 
tachments—West v. Woolfolk, 21 
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Amendment 

Where defendant’s original motion 
to discharge an attachment was suf- 
ficient, the allowance of an amend- 
ment to the motion was not error— 
Fawkner, Currie & Co. v Sanitary 
Fish Co, 177 P. 708, 105 Wash. 88. 


72. Patrick-Mosteller Co v. James 
R Baker & Co., 105 SH. 271, 180 
NC 588. 


73S Fawkner, Currie & Co. v Sani- 
tary Fish Co., 177 P. 708, 105 Wash 
88. 


74. Fawkner, Currie & Co. v. Sani- 
tary Fish Co, supra. 


irregular oF improvident 
A. motion to dissolve an attachment 
will not be held too indefinite where 
it is based on the grounds that the 
attachment was irregularly issued 
and that it was improvidently grant- 
ed, although it did not specify any 
irregularities and did not specify any 
particulars wherein the warrant had 
been issued improvidently, but mere- 
ly referred to the affidavit accom- 
the motion—Brekke Vv. 
Waite, 158 N.W. 901, 36 SD. 26 


75. Weehawken Wharf Co v. EKnick- 
erbocker Coal Co., 568 N.Y.S. 982, 24 
Misc. 688, reversing 49 NYS 1001, 
1150, 22 Misc. 559, 768—-Thomas Vv. 
Bhzzard, 170 N.YS. 11-—-6 CJ. p 
444 note 78. 
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neous reasons are assigned?6 Jn general an ap- 
plication is sufficient where it puts in issue the 
material allegations of plaintiffs petition as to 
the grounds on which the issuance of the attach- 
ment 1s based?’ A petition m support of an ap- 
plication for the dissolution of an attachment 
based upon the falsity of the grounds upon which 
such attachment was issued must deny the exist- 
ence of the facts alleged in the affidavit;78 and 
where the facts stated in the affidavit upon which 
the attachment was granted are prima facie suf- 
ficient to justify the issue thereof, and defendant 
fails to make any explanation of the same in hus 
motion to vacate, the attachment will not be dis- 
turbed.79 A specification in an affidavit traversing 
the truth of the affidavit for attachment is in- 
suficient where it constitutes an effort to put in 
issue the merits of the case rather than the ground 
for attachment,®9 as where it denies that defend- 
ants were indebted to plaintiff in the specific sum 
alleged.81 

The motion should, where it is deemed essential 
to the movant’s mght to proceed, show that it 
was defendant’s property that was attached®* and 
a description of the property should be given 83 


Request for restoration. Upon application to 
dissolve an attachment levied on realty, it 1s un- 
necessary that the petitioner should ask for restora- 
tion of the property.®4 

Enniling. Even though a motion to quash or 
vacate an attachment should ordinarily be enttled 
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in the original cause,85 this has been held no: 
necessary where the proceedings were before a 
circuit court commissioner.%6 


Verification. It has been considered that a mo- 
tion for the dissolution of an attachment should 
be verified,8? and also, to the contrary, that such 
verification 1s not necessary.8& 


§ 452. —— Supporting Affidavits 

Where an application Is based on facts outside the 
record, it must usually be supported by affidavits show- 
ing the facts relied on and controverting the grounds 
supporting the attachment 

Where an application to vacate or quash an at- 
tachment is based on evidence dehors the record, 
it is usually supported by affidayits.®9 The sup- 
porting affidavits should set out the facts on which 
the morion to quash or vacate is based,99 and 
should contain enough to put in issue the allega- 
tions of the affidavit for attachment,®! although 
they should not go to the merits of the cause of 
the action or defense.92 Where an attachment was 
issued in a suit by a corporation, an allegation by 
detendant in an affidavit to quash, made on in- 
formation and belief without giving the sources of 
his information or the grounds of his belief that 
the action had been commenced without authority 
of the board of directors, was held insufficient to 
raise an issue 98 


A verified answer may be used as an affidavit 
so far as its contents are pertinent,9* as may also 


76. Bruce v. Cook, 6 Gill & J (Md) 
845 


77. Sutton v. Cook, 126 SH. 478, 159 
Ga 605 

78. Stock v. Reynolds, 80 NW 3289, 
121 Mich 356—-6 CJ p 444 note 
80 


78. Wickham v. Stern, 9 NYS 808, 
18 N¥ Civ Proc 63—Marietta First 
Nat. Bank v. Bushwick Chemical 
Works, 5 NYS 824, affirmed 6 N 
YS 818, 8 SilvSup 61, 17 N Y Civ 
Proc 229—Pach v. Orr, 1 NYS 
760, 16 NY Civ Proc 176. 


20. Republic Truck Sales Corpora- 
tion v. Peak, 229 P 381, 194 Cal 
492 


Sl. Cal—Republic Truck Sales Cor- 
poration v Peak, supra 

‘Wash —Market Operating Corpora- 
tion vi Crull, 5 P(2d) 840, 165 
Wash 306 


88. Osborne v. Robbins, 

277—6 CJ p 445 note 83. 
of property 

Where a defendant moves to dis- 

solve an attachment on several 

srourds, including nonownership of 

property supported by an affidavit, 


10 Mich 


guch ground cannot be disregarded 
as surplusage but should be given 
its legal effect, which is to preclude 
him from relief under such motion 
upon any ground atated therein — 
Gilmore v. Olson, 210 NW. 841, 54 
ND 628 


83. Macumber v Beam, 22 Mich 
895—6 CJ. p 445 note 838. 


& Smith v. Collins, 2 NW. 177, 41 
Mich 1738 

85. Waltz v. Nichols, 32 Hun 276, 
19 N.Y Wkly Dig i165—6 CJ op 
444 note 75 


86 Heyn v. Farrar, 86 Mich 2658. 

87. Osborne v. Robbins, 10 Mich. 
277 

ss. Wm W Kendall Boot, etc, Co 
v August, 382 P 635, 51 Kan 68. 


89. W G Jenkins & Co, Bankers, v. 
McKenzie, 288 P 294, 41 Idaho 76— 
6CJ p 445 note 87. 


Affidavit of merits 

Where a defendant, in support of 
his motion to dissolve an attachment 
as to him, filed an affidavit in which 


sufficient affidavit of merits, since, 
in view of Code Civ Proc § 657, the 
motion might have been made with- 
out any affidavit —Willett & Burr v 
Alpert, 185 P 976, 181 Cal. 6652. 


90. Omaha Hardware Co. v Duncan, 
47 NW 816, 31 Neb 217—6 C.J p 
445 note 89 


91. Mich-—Lefaivre v 
Motors, 1983 NW. 794, 
43 

§8 D—Merchants’ Bank of Redfield 
v Gillespie, 194 NW 886, 46 SD 
518 

6CJ. p 445 note 90 


92. First Nat. Bank v. Collins, 9 P 
(2d) 802, 651 Idaho 689-6 CJ p 
446 note 91 


Denial of debt 

Where plaintiff obtained a writ of 
attachment, under Attachment Act § 
1 subd 2, an ex parte affidavit of 
defendant's agent, denying existence 
of the debt, 18 not sufficient to sup- 
port a motion to quash writ —Robin- 
son v. Mellon, 126 A. 863, 2 NJ Misc. 
1184 


Kess-Line 
228 Mich 


he set forth that he was a resident| 93. Carolina Agency Co v Garling- 


of the state, and that the money at- 


ton, 67 SH 225, 8 SC 114 


teched belonged to him, there was a'94. Nelson v. Munch, 233 Minn. 228 
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the verified pleading of plaintiff.95 


Showing right to sove Where the motion is 
made by a person other than defendant in attach- 
ment, his supporting affidavits should show the 
facts which give him the nght to move.26 Where 
it was plainly stated 1n affidavits filed in support 
of a motion to discharge an attachment that affi- 
ants were the defendants, their true names being 
shghtly changed m the attachment proceedings, 
it was held that, the affidavits not being denied, 
the court would treat the affiants as defendants and 
not as strangers or intruders.97 A junior attach- 
ing creditor must present, as part of his motion 
papers, the papers upon which his own attachment 
is founded 98 


Showing present cond:tion of action. It is some- 
times required that the supporting affidavits shall 
state the present condition of the action, and, if 
it has not been tried, the time appomted for hold- 
ing the next term, where the action is triable.99 


Traversing, explaining, or avoiding plaintiff's 
evidence. After plaintiff has filed his affidavit or 
other evidence to sustain the averment made by 
him to obtain the issue of the attachment writ, 
defendant may in some jurisdictions file such affi- 
davits or other evidence as he desires or relies 
upon to traverse, explain, or avoid the case made 
by plaintiff's evidence. 


§ 453. —— Opposing Affidavits 


Where an attachment has been challenged by a mo- 
tion to vacate supported by affidavit, the plaintrif may 
file affidavits in opposition of such motion and in support 
of the attachment, 


Where an application to discharge or vacate an 


ATTACHMENT 


7 C.d.8. 


attachment is made upon a motion supported by 
affidavit, plaintiff 1s allowed to file affidavits in 
opposition to such motion and in support of his 
attachment ,? but such a course is not permissible 
where the motion to vacate is made upon the 
original papers? On a motion to dissolve an at- 
tachment, plaintiff's verified pleading stands as an 
affidavit. 


Scope. The new proof which plaintiff is al- 
lowed to use in opposition to a motion to vacate 
1s, as a rule, lmuited to affidavits tending to sus- 
tain the grounds of attachment originally relied 
on,5 or to contradict, answer, or explain the affi- 
davits read in support of the motion;® and affi- 
davits tending merely to remedy defects in, or to 
qualify, the papers on which the attachment was 
originally granted should not be heard,’ unless, 
of course, the statute permits new or additional 
proof on the hearing of such a motion. 


Order for filing of affidavits. It has been held 
that where the grounds for the issuance of an 
attachment are alleged in the language of the stat- 
ute, the defendant denies by affidavit the truth 
of the averments made to obtain such attachment, 
and moves to dissolve the same, the court before 
which the proceeding 1s pending should by an order 
require plaintiff in attachment, within a reasonable, 
fixed time, to file such affidavits or other evidence 
as he desires or relies on to sustain the averments 
made by him to obtain the issuance of the writ, 
and defendant, within a reasonable, fixed time 
thereafter, to file such affidavits or other evidence 
as he desires or relies on to traverse, explain, or 
avoid the case made by plaintiffs evidence, ani 


96. San Francisco Iron & Metal Co Maryland v. Huckler, 


v Abraham, 296 P 82, 211 Cal 662 
—Rosenberg v Bullard, 15 P.(2d) 
870, 127 CalApp 315 


96. Belmont v Signa Iron Co, 42 
N.YS 123, 12 App Div 441—6 CJ 
p 446 note 98. 


97. Sparks v. Bell, 70 P. 281, 187 
Cal 4165 


98. American Merchant Marine Ins. 
Co vForsikrings-Aktieselakabet 
Norden, 188 N.YS 6593, 197 App 
Div 63 


68. Sanger v Connor, 88 N.YS 1064, 
95 App Div. 5231—Cole v. Smith, 82 
NYS. 982, 84 AppDiv 500—Aus- 
trian Bentwood Furniture Co v 
Wright, 8 NYS 142, 48 Misc. 616 


1. Milton v. Meadville Spinning Co, 
28 PaDist 53—6 CJ p 446 note 
96. 


& Equitable Trust Co of New York 
v Sala, 169 NYS 930, 102 Mise 


198 N.YS 
499—§ CJ p 447 note 98 


Issuance of rule not prevented 

Where the affidavits in support of 
@ rule to show cause why an attach- 
ment should not be quashed, and why 
testimony shotld not be taken in 
support thereof, tend to show that 
the claim was unliquidated, oppos- 
ing affidavits will not avail to defeat 
the issuing of the rule —Dicks-David 
Co v. Edward Maurer Co, (DCNJ) 
279 FF 281 


For form see Robinson v. Morri- 
son, 2 AppDC 105 


3 Mont—Continental O11 Coa v 
Jameson, 164 P 727, 58 Mont 466 

N Y—Trow’s Printing, etc, Co v 
Hart, 85 NY 600, affirming 9 Daly 
413, 60 How Pr. 190. 

6 CJ. p 447 note 99 


4 San Francisco Iron & Metal Co 
v Abraham, 296 P 82, 211 Cal 552 


429—-Fidelity & Deposit Co. of/8. Chambers, etc, Glass Co. v Rob- 


622 


erts, 388 NYS 3801, 4 App Div. 20— 
6C.J p 447 note 1 


Affidavit must set forth supporting 
evidence 

As regards the issuance of a war- 
rant of attachment against a foreign 
corporation to which two shovel 
cranes had been shipped, in a suit 
for the conversion of the cranes, 
afidavits im opposition to a motion 
to vacate the warrant of attachment 
were defective in failing to set forth 
any evidence supporting the allega- 
tions of the complaint charging the 
foreign corporation with conversion 
of the cranes—Muller Bros Const. 
Co v. Thew Shovel Co, 288 N Y.S. 
944 


@. Yates v North, 44 N.Y 271—6 C. 
J. p 448 note 2 

7. Yates v. North, supra—é CJ. p 
448 note 8 

8 Herman v Bailey, 46 NYS 88, 


20 Misc 94, affirming 48 N.Y.S 
1155, 19 Misc. 709. 


7 C.d.58. 


plaintiff, in a reasonable, fixed time thereafter, to 
file such affidavits or other evidence as is applica- 
ble in rebuttal? In some jurisdictions where de- 
fendant files an affidavit denying some material 
alleration of the attachment affidavit,!0 plaintiff 
may be compelled by rule to file an affidavit 
showing his cause of action,!! failing in which 
the attachment will be dissolved42 Such an affi- 
davit should be explicit and should state with due 
particularity the facts constituting the ground of 
action. 


Amending or fitng supplemenial affidavit. Ac- 
cording to some decisions, where plaintiff 1s ruled 
to show his cause of action and his affidavit 13 
insufficient to sustain the attachment, he cannot 
amend?4 or file supplementary affidavits;15 but 
other cases hold that it 1s within the discretion of 
the court to allow an amendment!6 or the filing of 
a supplementary affidavit.17 
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§ 454. —— Issues 


The issue to be determined on a motion to dissolve 
Ia whether or not the writ should have been Issued. 


The sole issue before the court on a motion for 
the dissolution, quashal, or vacation of an attach- 
ment 1s whether or not the writ should have been 
issued,18 and it 1s not proper for the court to 
enter upon any consideration of the merits of the 
action in connection with which the attachment 
was sued out!? save in exceptional cases,29 such 
as where the moving papers are hopelessly bad,*! 
where it 1s certain that the complaint 1s so de- 
fective that plaintiff cannot recover,22 or where 
the facts are undisputed and a legal conclusion ts 
certain 28 Defendant may, however, advance per- 
tinent facts to explain how the transactions out of 
which the suit originated arose,24 and the fact 
that an inqu.ry into the exisience of the grounds 
of attachment alleged incidentally involves some 
of the allegations in the petition in the principal 
action does not require the court to refuse to con- 


® Jordan v. Dewey, 59 NW 88, 40 
Neb 639. 


10. Netter v Hosch, 1 PaCo 4652 


11. Shadduck v. Marsh, 21 NJ Law 
434—-6 CJ. p 448 note 7 


12. Hartman v. Wallach, 17 PaCo 
88. 

13. McCulley v Chisholm, 19 Phila 
(Pa) 837—6 CJ p 448 note 9 


14 Shumway v. Webster, 24 Wkly. 
NC (Pa) 836 

18. Teutonia Loan, etc, Co v. Tur- 
rell, 49 NH 8652, 19 IndApp 469, 
66 AmSR 419—6 CJ. p 148 note 
11. 

16. Geigy Amlhne & Extract Co v 
Fries-Harley Co, 17 PaDist 289— 
6 CJ. p 448 note 12 


17. Yamada v. Hall, 260 P 243, 146 
Wash 365—6 CJ p 448 note 18 


Court is bound to consider second 
affidavit.—Geigy Aniline & Hxtract 
Co v Fmries-Harley Co, 17 Pa Dist 
239—6 C.J. p 448 note 18 [a] 


18. Cal—Hamiulton v. Baker-Hansen 
Mfg Co., 169 P 238, 176 Cal 569— 
Anaheim Nat Bank v. Kraemer, 7 
P (2d) 765, 120 CalApp 638 

Mont —Jenkins v. First Nat. Bank, 
286 P 1086, 78 Mont. 110. 

NI—Schmidt v. Kyle, 135 A 8&9, 4 
N J Misc. 970. 

Ohio —Ascherenka v Lonsdale Mfg 
Co, 158 NE 160, 20 Ohio App. 123 

6CJ p 449 note 14. 


Title to property 

(1) On a motion to vacate or dis- 
solve an attachment the title to 
ploperty will not be adjudicated — 
Fust Nat. Bank v. Collins, 9 P.(2d) 
802, 51 Idaho 689—Molina v. Comi- 
sion Reguladora del Mercado de 
Henequen, 108 A. 397, 91 N.J Law 382 


—Premier Malt Sales Corporation v 
Tullock, 197 NYS 6579, 119 Muise 
509—6 CJ p 419 note 14 [h] 


(2) On a motion to vacate a levy 
in an action against nonresident de- 
fendants, where there 1s a sharp 
question of fact as to the ownership 
of the attached property, defendants 
are entitled to have the court de- 
termine this question of title, in or- 
der to be informed whether the court 
has jurisdiction to which they must 
submit—Premier Malt Sales Corpo- 
ration v. Tullock, supra 


(3) On motion to vacate an attach- 
ment against a nonresident defend- 
ant and another levy thereon on a 
judgment rendered in favor of de- 
fendant, the validity of an assign- 
ment of the judgment by defendant 
to another nonresident cannot be de- 
cided —Rogers v. Logan, 188 NYS 
887 


19. Cal—Republic Truck Sales Cor- 
poration v. Peak, 229 P 831, 194 
Cal 492—Corum v Superior Court 
in and for Alameda County, 300 
P 837, 114 Cal App. 741. 

NJ—Schmidt v Kyle, 185 A. 89, 4 
NJ Misc 970. 

N Y.—Premier Mait Sales Corpora- 
tion v Tullock, 197 N.Y 8S. 579, 119 
Mise. 509—Gaynor v. Yier, 162 N 
YS 463, 97 Misc 662. 

Ohio—Crosby v. Sandusky Gas & 
Blectric Co, 24 Ohio Cir.Ct.(N 8S.) 
247. 


Objections to complaint 
(1) The only questions considered 
on motion to discharge directed to 


action, and 1f not, whether it can be 
amended so as to state one —Gulna v. 
Barker, 254 P 169, 78 Mont 343— 
Union Bank & Trust Co v. Himmel- 
bauer, 181 P. 882, 56 Mont. 83. 


(2) Only an amended complaint 
before the court at the tume of dis- 
solving the attachment, issued on 
the original complaint, could be con- 
sidered —First Nat Bank v. Collins, 
9 P (2d) 802, 51 Idaho 689 


(3) A motion to discharge cannot 
be used as a demurrer to the com- 
plaint—-Hamilton v. Baker-Hansen 
Mfg Co, 169 P 238, 176 Cal 569—~ 
Union Bank & Trust Co. v. Himmel- 
bauer, 181 P 382, 56 Mont, 82—8 CJ. 
p 449 note 15 [d]. 


Bxception to verification cannot be 
considered on motion to dissolve an 
attachment —Willer & Kern v. Webb, 
4LaApp 669 


On a motion for the reduction of 
an attachment the court acts in ex- 
cess of its power in dissolving the 
attachment on the ground that an 
examination of the allegations of 
the complaint shows that plaintiff 
could not have judgment for any 
amount against defendant —Sachs v. 
Nussenbaum, 104 A. 893, 92 Conn. 
683. 


20. Poris v. American-National Co, 
197 NYS 86538 

31. Story v. Arthur, 71 NYS 1776, 
35 Misc 244, 

23. Goodyear v. Commercial F. Ins. 


Co., 68 NYS. 756, 68 App Div. 611 
—§ CJ. p 450 note 16. 


the complaint are whether the ac-| 2 Lowenstein v. Salinger, 17 N.Y. 


tion 18 on an express or implied con- 
tract for direct payment of money, 
whether the complaint states facts 
sufficient to constitute a cause of 
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8. 70. 

@ Hamilton v. Johnson, 49 N.W. 
708, 32 Neb. 780—6 C.J. p 450 note 
17. 
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sider the motion?® or to suspend decision thereon 
until the final trial of the cause.26 On a motion 
to quash, based on the original papers, the essen- 
tial statements in an affidavit for attachment are 
not traversable but must, for the purposes of the 
motion, be taken as true.?7 


Upon a motion to vacate or discharge, no plead- 
ing controverting the motion is ordinarily required 
or allowed,?8 all the grounds of the motion stand- 
ing as demed without any pleading in behalf of 
plaint:ff.29 


Where a motion has been made to quash an at- 
tachment, but no jurisdictional defect appears on 
the face of the proceedings, plaintiff is entitled to 
frame an issue and contest questions raised outside 
of the record.?¢ 


A motion to vacate an attachment “upon the 
grounds” that it was improvidently issued “and 
is without warrant of law” raises the issue thar 
the attachment was irregularly as well as mmprovi- 
dently 1ssued.81 


§ 455. —— Evidence 


a. Presumptions 

b. Burden of proof 

ce. Admissibility 

d Weight and sufficiency 


a. Presumptions 


Where a motion to vacate or dissolve is based on the 
original papers, it will be presumed that the averments 
in such papers are true. 

Where a motion to dissolve or quash an attach- 
ment 1s based upon the original papers on which 
the attachment was granted, the averments con- 
tained in such papers are to be deemed true,?2 


25. Kan—Eundrem v. Denn, 25 Kan. 
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N.Y-—U Ss. v. Brown, 160 NH 13, 
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and all legitimate deductions and inferences from 
what appears in such papers must be made and con- 
strued in favor of plaintiff,8? and if such papers 
show a prima facie case for the attachment this 
18 sufficient.34 


b. Burden of Proof 


While in general the burden of sustaining the attach- 
ment is on plaintiff, the moving party may have the 
burden of proof as to particular matters. 

As has been seen in section 69, where the exist- 
ence of the grounds of attachment have been 
properly placed in issue, the burden of establish- 
ing them is on plaintiff, although there are some 
authorities which hold that there must be some 
evidence adduced by defendant that the facts stat- 
ed in the affidavit are untrue in order to throw 
the burden of proving their truth on plaintff.85 
Broadly, however, it may be stated that the burden 
is on plamtiff to establish the facts necessary to 
sustain the attachment,®6 although where defend- 
ant, without denying the ground on which the 
writ issued, sets up as an affirmative reason for 
dissolution some fact which renders the process 
of attachment unavailable, he has the burden of 
proof as to such matter.27 So, where the return 
of the officer to the writ is regular in form, de- 
fendant must show that the writ was not in fact 
served as stated therem?8 By some authorities 
a distinction 1s pointed out between jurisdictional 
and nonjurisdictional grounds, the rule announced 
being that in the case of a jurisdictional ground 
which goes to the mght of the court to hear and 
try the facts upon which the attachment 1s based 
the burden is on defendant, but upon a nonjuris- 
dictional ground the burden is on plaintiff °9 


Where a person other than defendant moves 


182 App Div. 858—6 CJ p 451 note 


430 247 NY 211, reversing and an- 25. 
0 v. Gustine, 87 P 694,/ swering certified question 222 NY jigs. gwitt & Co v. Bonvillam. 71 
2 Okl 399. S 391, 220 App Div 692 So 849, 139 La 558—6 CJ. p 461 
a6. Bundrem vy. Denn, 25 Kan. 480, go agen Fee mae cor nage a note 27 
485 321 . 36. NJ—Henry v Freeman, 145 A. 


97. Norwell-Shapleigh Hardware Co. 
v. Hall Novelty, etc, Co, (Tex Civ. 
App) 91 SW. 1093 


as. Bell v Courteen Seed Co. of 
Milwaukee, Wis, 196 NW. 1006, 
197 Iowa 120—6 CJ. p 438 note 41L 


29. Campbell v. Mitchell, 4 Ky Op. 
629 


30. Krepps v. Firat Nat. Bank, 225 
P 711, 99 OkL 8&—€ C.J. p 450 note 


Wash —Fawkner, 
Wash. 88 


Curme & Co 
Sanitary Fish Co, 177 P. 708, 105 


6 CJ. p 451 note 28. 


Facts well pleaded stand admitted 37. 
A defendant moving to quash an 

attachment admitted averments of| 5 c—WFaulkner v. Strickland, 1 

the declaration and affidavits as were eae 

well pleaded—Suter v Lockwood] gay. p 452 note 32. 

Dental Co., 45 AppDC. 93 


* 107, 7 NJ Mise 268 
Okl—Jordan vw Brown Shoe Co, 4 
P (2d) 1030, 152 Okl 288 
Pa—Stamford Rolling Mills Co. v 
Erie R Co, 101 A 828, 257 Pa. 507 


Iowa —Carson, Pirie, Scott & 
Co v Long, 257 NW. 815 


E 687,180 SC 804. 


33. Lewis v. Rasp, 76 P. 143, 14 Okl 


aL 33. Commonwealth Mortgage Co v/| 69 


31. Addison v. Sujette, 27 SE 631, 
60 SC 192 


s@. Ilowa—Ross v, Long, 258 NW] note 24. 


94, 3& Crook v. Lipton, 170 N.Y.S. 8465, 


Le Roy Sargent & Co, 172 NYS/g9, jyordan v Brown Shoe Co, 4 P 
594, 104 Misc 558—6 CJ p 4651 ees 


(2a) 1020, 152 Okl. 288—Krepps v 
Wirst Nat. Bank, 225 P. 711, 99 
Okl 88. 
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to dissolve the attachment because of his owner- 
ship of the property or interest therein, without 
denying the truth of the grounds of the attach- 
ment or alleging irregularities 1n the proceedings 
therefor, the burden of proof 1s upon the moving 
party to establish the matters on which he relies 4° 
Where judgment creditors of defendant seek the 
quashal of an attachment upon the ground of col- 
lusion between plaintiff and defendant, the burden 
of proving such collusion rests upon them ‘4! How- 
ever, 1t has been held that where an attachment 
of an insolvent debtor’s goods is attacked by ex- 
isting creditors as having been sued out through 
collusion between the debtor and an attaching 
creditor upon a simulated indebtedness for the 
purpose of giving the attaching creditor preference, 
and of hindering, delaying, and defrauding the 
other creditors of the debtor, the burden 1s on 
the attaching creditor to prove clearly and fully 
that defendant in attachment was indebted to him 
in the amount claimed in the attachment suit.t? 


c. Admissibility 


(1) Motion on original papers 
(2) Motion on evidence dehors record 


(1) Motion on Original Papers 


Where dissolution Is sought of an attachment for 
defects apparent In the proceedings, the court is llmited 
to a consideration of the papers of record in the case. 

Upon an application for the dissolution of an 
attachment for defects apparent in the proceed- 
ings, the court is limited to the consideration of 
the papers of record in the case;42 and in the 
absence of error on the face of the record the 
courts should refuse to vacate or quash the at- 
tachment,44 since defendant by moving on the 
original papers is deemed to have conceded all 
the averments of fact contained in the affidavit, 
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and the fair inferences to be drawn therefrom, to 
be true for the purposes of the motion.45 In de- 
termining whether an attachment was properly 1s- 
sued in the first instance, only the facts existing 
and before the officer at the time of its issuance 
may be considered, and not new facts or new 
grounds for the first time stated at the hearing 
of the motion to discharge.46 Hence, where an 
affidavit is fatally defective in failhng to show 
any one or more of the conditions necessary to 
the allowance of the attachment, the defect can- 
not be supplied by affidavit submitted at the hear- 
ing of a motion to vacate.*? 


(2) Motion on Evidence Dehors Record 


Both parties are entitled to present all the facts 
which might assist the court where a motion to dissofve 
the attachment is based upon other than the original 
papers. 

On the hearing of a motion to dissolve or vacate 
an attachment based upon other than the original 
papers, both parties are entitled to present all the 
facts to enable the court to decide whether the 
ground upon which the warrant was issued in fact 
existed 48 Accordingly, plaintiff may introduce 
any proper evidence tending to support his con- 
tention that the grounds of attachment relied on 
by him did exist at the time when the writ was 
sued out, as shown 1n section 69, while defendant may 
introduce any proper evidence legitimately tending 
to show that the issuance of the writ was im- 
proper.t9 However, evidence which is immaterial 
or irrelevant cannot be admitted.50 


d. Weight and Sufficiency 


A motion seeking the vacation or quashal of an at- 
tachment must be supported by evidence sufficient to 
warrant such an order 

In general, in order to entitle the debtor to have 
an attachment discharged on motion, he must 


40. Standard Impl. Co v. Parlin, 
etc, Co, 38 P 3868, 51 Kan 566— 
6 CJ. p 452 note 84 

41. Daniela v. Solomon, 11 App D 
Cc 163. 

42. Henderson v. Brown, 38 So 79, 
125 Ala 566. 


43. Fernau v Butcher, 6 A 67, 118 
Pa 292—6 CJ. p 458 note 87. 


Bill of 

A. bill of particulars will be con- 
sidered on the question whether 
Plaintiff has pleaded a cause of ac- 
tion—Poris vy. American-National 
Co, 197 NYS. 858 


44. Crook v. Lipton, 170 N.YS. 3465, 
182 App Div 858—6 C.J p 458 note 
88 


45. Coakley v Rickard, 121 N.Y.S. 
7CJ.8.—40 


280, 186 App Div 489—€6 CJ. p 458 
note 39 


46. Addison v Sujette, 27 S8.D 631, 
50 SC 192—6 CJ p 455 note 60 


Where the motion is based on & 
variance between the petition and 
the affidavit for attachment, the vari- 
ance cannot be corrected by evidence 
—Sanger v Texas Gin, ete, Co, 
(Tex Civ App) 47 SW. 740—-6 CJ. p 
456 note 60 [b]. 


47. Addison vy. Sujette, 27 SH 6381, 
50 SC 195. 

48. Adam Hat Stores v Lang, 280 
NY.S 100, 155 Misc 587—6 CJ. p 
458 note 40. 

Presentation of new proof 


Where it 18 moved by defendants 
to vacate a warrant of attachment, 
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not on the original papers, but on 
affidavits containing allegations to 
contradict plaintiff's contention, 
plaintiff was entitled to present new 
proof to support the attachment — 
Adam Hat Stores v Lang, 280 N Y. 
S 100, 155 Misc 687. 


Abandonment 
In determining whether an attach- 
ment has been abandoned, the fact 
that a judgment is merely for 
amount of the debt, without refer- 
ence to the attachment, may be con- 
sidered with other facts—Jordan v 
Brown Shoe Co, 4 P (2d) 1030, 152 
Okl 288. 
49. Brown v. Blanchard, 39 Mich. 
780—6 CJ. p 458 note 41 


50. Cooley vy Abbey, 86 SHD 786, 111 
Ga. 439—6 CJ. p 454 note 43. 
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make a clear and entirely satisfactory showing,51 
but where such showing 1s made the motion is 
improperly denied 5- 

Plaintiff's pleadings, where they are evidence 
before the court on motion to dissolve, are no 
more conclusive than any other item of evidence 
before the court.58 


A mere recital in the moving papers is no evi- 
dence of the truth of the allegations on which 
the motion is based,54 but an admission in de- 
fendant’s affidavit m support of the motion may 
cure a defect 1n plaintiffs proof.55 


Where there 18 counter testimony on a motion 
to dissolve an attachment, in the absence of evi- 
dence upon the part of the attaching party in 
addition to the affidavit for attachment, the at- 
tachment will fall since the assertion of facts in 
the affidavit 1s for the purpose of securing the 
attachment and not of creating evidence as to 
any issue of fact which may arise thereon in the 
absence of additional testimony.56 It has been 
held that as the affidavit of defendant in support 
of his motion to vacate the attachment is the 
evidence of an interested party, the court may 
refuse to credit it, although the aliegations therein 
are denied in general terms only, and not specifical- 


61. Blakeslee v Paul, 2388 N.W 447,/W 239, 
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ly by the opposing affidavit of plaintii5? An 
affidavit that plaintiff, on certain representations 
made to him by defendant’s treasurer, subsequently 
ascertained to be untrue, had been induced to part 
with a certaim sum of money 1s sufficient to sus- 
tain an attachment against an unsupported motion 
to vacate such writ.58 


The levy of an attachment in fraud of creditors 
of the debtor cannot be established by evidence 
of a general nature and founded largely upon 
supposition.59 The mere fact that the officer made 
a substituted service of summons in an attachment 
action several days after the writ was issued does 
not conclusively disprove the allegation of an affi- 
davit as to defendant having left the state and 
that his residence was unknown to plaintiff.69 An 
attachment issued in an action on a note and 
mortgage on an affidavit setting forth sufficient 
grounds therefor which are shown to be true 
should be sustained on a motion to discharge the 
attachment, where it 18 shown on the hearing there- 
of that the mortgaged property 1s not a sufficient 
security for the debt, and no sufficient ground for 
discharging the attachment 1s shown®! Where 
the whole evidence contained in the affidavits on 
both sides shows that plaintiff could not have 


dence presented when there is testi- 


212 Iowa 1386. 


Gack of jur-sdiction 

Where lack of julisdiction in the 
court dependa on the existence of 
facts alleged in the motion and there 
ie no evidence of any character in 
support of the motion or otherwise, 
it 18 improper to sustain the motion 
and dissolve the attachment —Tol- 
lerton v Woods, (MoApp) 89 SW 
(3d) &67. 


Merely ocontroverting the material 
allegat.ons of the procuring affidavit 
does not entitle defendant to a dis- 
charge of the attachment —Siate 
Bank of Goldendale v. Beeks, 204 P. 
771, 119 Wash 43. 
wx parte affidavit 

Where the affidavit on which the 
writ is issued complies with the 
statute, the writ will not be quashed 
on ex parte affidavits showing that 
the claim 18 unliquidated, although a 
rule to show cause may be obtained 
on such affidavits under which tes- 
timony may be taken to determine 
in advance of the trial the character 
of the cause of action —Dicks-David 
Co. v Edward Maurer Co., (DGN 
J) 279 F 281 


Zividence held insufficient to sus- 
tain attachment.—B5ell vy Courteen 
Seed Co of Milwaukee, Wis., 196 N 
Ww 1006, 197 Iowa 120—Van Donse- 
laar v. Jones, 192 NW 323, 195 Iowa 
$081—-Franke v. Kelsheimer, 168 N. 


Jones, 9 Philppine 648, 6 Off Gaz 
267 


U S—Shepard & Gluck v. Snodgrass, 
(DCLa) 264 F. 256 

Iowa —Carson, Pirie, Scott & Co v. 
Long, 257 NW 815 

Kan—Mulberger v Veselsky, 155 P 
957, 97 Kan 433 

Minn —Clarke & Simmons v_ Rule, 
185 NW 947, 151 Minn 80. 

N.J —Laura v Puncerell:, 102 A 433, 
91 NJ Law 88, affirmed 105 A. 894, 
93 NJ Law 518 

N Y—Hquitable Trust Co of New 
York v. Sala, 169 N.YS. 980, 102 
Mise 429 

Tex—Hllerd v. Alexander & Oliver, 
(CivApp) 282 SW 8s71 

Wyo—Finley v Pew, 205 P 810, 28 
Wyo 842, rehearing denied 206 P 
148, 28 Wyo 842 

6 CJ. p 454 note 44 [a]. 


evidence 

(1) Where the evidence, in the 
form of affidavits, in a proceeding to 
dissolve an attachment, was con- 
flicting as to the grounds of such at-~ 
tachment, an order of dissolution 
was sustained—Lawson v. Brok- 
mann, 218 P. 1008, 114 Kan, 469. 

(3) Applications to dissolve ai- 
tachments are addressed to the trial 
court alone and the court on appeal 
will not undertake to weigh the evi- 
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mony reasonably supporting the find- 
ing of the trial court —State v. Car- 
son, 269 P 292, 181 Okl 289. 

52. Birken v Hickey, 176 NW. 187, 

42 SD 473. 

Where plaintiff has not met the 
burden cast upon him by an absolute 
denial contained in dofendant’s affi- 
davit to dissolve an attachment, an 
order setting aside an order dissolv- 
ing the attachment 1s not justified by 
alleged falsehood in the supporting 
affidavit —Van Dam v Baker, 204 N. 
W. 688, 164 Minn 130. 


83. San Francisco Iron & Metal Co 
v. Abraham, 296 P 838, 211 Cal. 552 

54. Investment Registry of America 
v Moore, 218 P 6595, 68 Cal App. 
827—6 CJ p 454 note 46 

65. Vogelman v Lewit, 96 NY.S 
207, 48 Misc. 625 

56. McCray Refrigerator Sales Cor- 
poraton v Logan, 172 NE. 699, 
86 Ohio App. 201 

57. Dietlin v Hgan, 19 NYS 393, 
22 NYCivProc 398—6 CJ. p 454 
note 48. 

5S. Simon v. Kugler Syndicate, 68 
NYS 1128, 34 Misc 806 


58. Perkins v. Lyons, 82 N.W. 486, 
111 Iowa 192. 


60. Barth v Burnbam, 81 N.tV. 809, 
106 Wis 548 


6L. Shedd v. McConnell, 18 Kan 594. 
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known the facts to which he swore positively in 
the affidavit for attachment, the attachment should 
be dissolved &2 


Chaeracter of proceeding. Where the issue is 
as to whether plaintiff's cause of action is m con- 
tract or in tort, the fact that the complaint con- 
tains a count for money had and received 1s not 
conclusive.63 Likewise, where the statement 1n the 
afhdavit for attachment 1s sufficient as to the char- 
acter of plaintiffs claim, its truth or falsity can- 
not be established by a reference to plaintiff’s pe- 
tition 64 


§ 456. —— Hearing, Reference and Deter- 
mination 


a. In general 
b. Continuances 
c. Reference 


a. In General 


General rules are, except as they may be altered by 
specific statutes or rules of court, applicable to hearings 
or motions to dissolve or vacate attachments 

A hearing and trial of the questions of fact in- 
volved must be had on an application for a dis- 
solution of an attachment,®5 and such proceedings 
should be governed by the rules of law controlling 
the determination of issues on ordinary trials 6 
The court or officer to whom a motion to vacate 
or dissolve an attachment is made usually will hear 
such motion without a jury, whether it be based 
on the original papers or on defects not apparent 
in those papers,®? and in some jurisdictions such a 
trial 1s, 1t seems, the only proper method.68 The 
court may, however, for its better information and 


ATTACHMENT 


§ 456 


satisfaction, frame and submit proper issues to a 
jury,®® and in certain cases this ought to be done.7° 
Where parties agree that the question as to wheth- 
er the attachment should be sustained shall be 
submitted to the court and parol evidence heard on 
the motion to dissolve, if it was irregular for the 
court to hear that branch of the case, the irregu- 
larity was waived by the agreement.” There is 
no merit in an objection that the court should 
have dened a motion to dissolve the attachment 
because another motion for the same purpose was 
pending and undetermined, where the earlier mo- 
tion had been denied before or at the time when 
the later one was granted.72 Where on motion to 
discharge defendant or his property the only ques- 
tion involved is one of law, which has been settled 
adversely to plaintiff, the court may quash the at- 
tachment.78 


The manner of taking the evidence at the hear- 
ing of a motion to dissolve, based on a denial of 
the truth of the matters alleged in the affidavit 
for attachment, is within the discretion of the 
court.?4 


The court musi take notice of the complaint and 
affidavit on which the writ issued, even though they 
are not formally introduced in evidence, as they 
constitute a part of the record.75 The court will 
not be influenced by a communication not addressed 
to it but to another and called to its attention, not 
by that party but by the counsel for defendant.7¢ 


Bil of particulars. On a rule to show cause 
why an attachment should not be quashed on the 
ground that the claim was unliquidated, and why 
testimony should not be taken, and a bill of par- 


62. O'Reilly v. Freel, 37 How Pr 
CN Y.) 272. 


63. San Francisco Iron & Metal Co 
v. Abraham, 296 P 82, 211 Cal 552. 


@. Price Hill Colliery Co v Old 
Ben Coal Corporation, 175 NB 755, 
$88 Ohio App 161 


es. NC—Patrick-Mosteller Co. v. 
James R Baker & Co, 105 SE 
271, 180 NC 588 

Okl—Krepps v Furst Nat Bank, 225 
P. 711, 99 Okl 83—Hart-Parr Co 
v Duncan, 184 P. 108, 74 OkL 312 
—Mullus v. Lowrey Bros, 164 P. 
668, 68 OklL 3261, LRAi1918B 3836 

6CJ p 455 note 54 


Failure to ‘try nonjunsdictional 
facts after a ruling in favor of juris- 
diction is reversible error—Krepps 
v. Burst Nat. Bank, 225 FP. 711, 99 
Okl. 83. 


Time 


The valdity of the ground of at-| 72 Goldfield-Mohawk Min 


tachment may be tried, 1f demanded, 
before the trial on the merits or with 


the main issue—Bizzell vy. Mitchell, 

142 SE 706,195 NC 484 

68 Hart-Parr Co. v. Duncan, 184 P 
108, 74 Okl 812 


67. Millus v. Lowrey Bros, 164 P 
663, 68 Okl 261, LRA1918B 336— 
6 CJ p 4565 note 66. 
Ez parte atiachment 
A judge is vested with wide dis- 
cretion 19 passing on an application 
to remove an attachment granted ex 
parte—Frnedman v. First Nat Bank, 
122 SH 81, 831 GaApp 742 


68. Millus v. Lowrey Bros, 164 P. 
668, 68 Okl 261, LRA1818B 336— 
6 CJ p 4556 note 56 


68. Muillus v Lowrey Bros, supra— 
6 CJ. p 456 note 57. 


70. Pasour v. Lineberger, 
159—6 CJ. p 455 note 58 


71. Leet v. Robertson, 8 Ky Op 6388 


Co. Vv. 
Prancis-Mohbawk Min, etc, Co, 102 
P. 968, 831 Nev 348. 
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73. Woods v. Southern Life, etc, 
Co., 98 A 579, 87 NJLaw 202 


74. La Varre v. International Paper 
Co, (DCSC.) 87 F.(2d) 141—6 CG 
J. p 455 note 64, 


Order of proof rests in the discre- 
tion of the court, providing no preju- 
dice results —Morelli v Thombs, 172 
NE 381, 36 Ohio App 238. 


Order of court necessary 
On a motion to dissolve an attach- 
ment, an order of court is necessary 
for the taking of testimony as to the 
truth of plaintiff's affidavits, either 
orally or before a judge or in wnrting 
before a commissioner, examiner, or 
master in chancery.—Molina v Com1- 
sion Reguladora del Mercado de 
Henequen, 103 A. 397, 91 NJ.Law 
883. 
75. Goldman v. Floter, 76 P. 58, 142 
Cal 388 
76. Molina v. Comision Reguladora 
del Mercado de Henequen, 103 A. 
$97, 91 NJ Law 8823, 
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ticulars required to be used on the hearing, de- 
fendant may be granted a bill of particulars ac- 
cording full formation as to the nature of the 
alleged cause of action.7? 


Right to open and close. Since plaintiff in at- 
tachment, as shown in section 455, has the affirma- 
tive of the issue and the burden of proof where 
the grounds of the attachment are attacked, it 18 
usually held that such party also is entitled to 
open and close on the hearing of a motion to dis- 
solve the attachment 78 


Questions of law and fact. It is a question of 
fact whether or not there were sufficient grounds 
for the attachment.7? 


Findings. It has been held that a statute pro- 
viding for the separation, by the judge, of his 
conclusions of law and fact does not apply to the 
trial of an attachment8? A motion to dissolve 
must, of course, be denied where the court finds as 
a fact the matter relied on as ground for the at- 
tachment.61 A finding that a breach of contract, 
while sufficient to entitle plaintiff to recover there- 
for, was not fraudulent conduct sufficient to sustain 
an attachment 1s not erroneous as a matter of 
law.82 A finding, on an application to dissolve an 
attachment granted on the ground of fraud by a 
party to a contract, that there has been no breach 
and that defendant is right is a finding that de- 
fendant designed no wrong, and negatives fraud; 
and, if there 1s no evidence to show the specific 
fraud on which the affidavit of attachment was 
based, there is no finding that can be reviewed so 
as to disturb a conclusion dissolving the attach- 
ment.88 here the jury, instructed by the court, 
find against defendant, and also on certain imma- 
terial issues raised by superfluous pleadings and 
redundant evidence which should have been sub- 
mitted to the court, the irregularity is not such as 


77. Dicks-David Co vi EHdward/ 8&1. 
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to warrant the setting aside of the order dismissing 
the motion to dissolve. Where the same alleged 
fraud is relied on as ground of recovery in the 
petition as is set forth in the affidavit for attach- 
ment, the finding of a court or judge thereof, on 
motion to discharge, that there 1s sufficient proof 
to sustain the attachment in no way affects the 
issue made by the pleadings, as that issue is still 
for the court or jury on the trial, and must be 
determined on the evidence then produced 85 
Special findings after dissoluiton on the merits. 
After an attachment has been dissolved on a full 
hearing on the merits, there is no necessity that 
on request, sustained by affidavits, additional spe- 
cial findings should be made, and it is not error 
to strike such affidavits from the files on motion. 


b. Continuances 


it is within the discretion of the Judge or court to 
grant or refuse an application for a continuance of a 
hearing on application for the dissolution of an attach- 
ment. 

The grant or refusal of an application for a 
continuance of the hearing on request for the va- 
cation or quashal of an attachment is within the 
discretion of the court or judge hearing such ap- 
plication.87 


c. Reference 


On a hearing of an application to dissolve an attach- 
ment, a reference may be ordered by the court to de- 
termine the facts in some cases. 

It is within the discretion of the court to order 
a reference to determine the facts in some cases, 
as where defendant 1n an attachment on the ground 
of nonresidence moves for a discharge on the 
ground of being a resident;88 where the question 
of the validity of an assignment is involved ;89 
or where the depositions taken under a rule to 
show cause are voluminous.99 However, a provi- 


62. Godstein v Frants McRay Iron 


Maurer Co. (DCNJ.) 279 F 281 


78s. Jordan v. Dewey, 59 NW _ 88, 
40 Neb 639—68 CJ. p 456 note 72 


70. Willams v. Farmers’ Gin, etc, 
Co, 73 P. 269, 18 OkL 5—6 CJ. p 
456 note 74. 


Matters considered 

In an attachment proceeding in C 
county, with an affidavit of illegality 
on the ground of nonresidence, if 
there was any evidence that defend- 
ants had registered and voted in C 
county, it would be a circumstance 
for the jury in determining the dom- 
cile of defendanitsa.—Melvin v. As- 
kew, 100 SE. 49, 24 Ga App. 164. 


144 NC 764 


Conclusion justified 

Findings of fact that defendant 
sold plaintiff? a certain quantity of 
wheat, that one car of it was not 
up to the required grade, and was 
rejected after plaintiff had paid the 
draft which accompanied it, that de- 
fendant took back the wheat and re- 
paid the price to plaintiff, that plain- 
tf demanded that defendant ship 
him another car of wheat and that 
the price of wheat hed advanced and 
defendant refused have been held 
sufficient to justify the conclusion 
that defendant denied all lability 
for breach of the contract —Stock 


80. Crouch v. Meguiar-Harmg Co,|v Reynolds, 80 N.W. 289, 121 Mach 


42 SW. 01, 19 EKy.L. 819, 


356. 
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8&3. Powers v O’Bmen, 6 NW 679, 
44 Mich 317. 

84. Harmon v. Jenks, 4 So 260, 84 
Ala 74 

85. Shawnee Commercial, etc, Bank 
v. Miller, 24 Ohio Cir Ct, 198 

86. Standard Stamping Co v Het- 
zel, 62 NW 247, 44 Neb. 105. 

87. Hikhart State Bank, of Elkhart, 
Kan, v. Bristol Broom Co, 129 8 
- 871, 148 Va. 1—6 CJ p 466 nule 
6 


8. Killen v. Washington, 2 Code 
Rep.(N.¥.) 78. 


88. Carter v Barton, 48 S.W. 101%, 
2 Ind T. 99 


80. Netter v. Hosch, 1 Pa Co. 452 
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sion for a reference in an order overruling a mo- 
tion to vacate 1s improper 91 


§ 457. —— Order Granting or Denying Mo- 
tion 
a. In general 
b. Scope and extent of relief 
c. Operation and effect 


a. In General 


The order may dissolve or sustain the attachment in 
whole or in part, and may impose terms. General rules 
apply as to ite form and sufficiency. 


In a case calling for such action, the court may 
vacate an attachment in part and sustain it in 
part,92 deny the motion without prejudice to a re- 
newal,93 or impose terms on the granting of an 
order vacating the attachment,94 but a vacation 
cannot be made conditional on the giving of a bond 
or the making of a deposit.95 The papers on which 
the motion was made should be recited in the 
order ,96 but it is not ordinarily necessary to set 
forth the findings of fact on which the order :s 
based,®7 and it 1s proper to refuse to recite, in 
an order of dissolution, that there was reasonable 
ground for suing out the writ.98 A rendition of a 
judgment for plaintiff and an order foreclosing the 
attachment len, without mentiomng the motion 
to quash the writ, 1s equivalent to an order deny- 
ing the motion.®9 


Filing and entry When an order of the dis- 
trict judge at chambers, sustaining or dissolving 
an attachment, is made, it, together with the mo- 
tion on which it is made, is filed with the clerk 
of the court and becomes a part of the record. 
Where a journal entry on a motion to dissolve an 
atlachment 1s to the eficct that, after hearing the 
allegations of the pleading, the attachment 1s dis- 
solved, the contention of defendant in attachment 
that the court heard evidence and did not discharge 
the property because of insufficiency of the peti- 


91. Woodward v Musgrave, 43 NY 
S 880, 14 AppDiv 291 


92. Iowa —Moses v Arnold, 48 Iowa 
187, 22 AmR 289 

Pa—O'Neill v Brown, 
1062 

6CJ p 456 note 84 

93 Griffith v Alois Aufrichtig Cop- 
per & Sheet Iron Mfg Co, (DCN 
Y) 256 F 969 


84. Union Distilling Co v Union 
Pharmaceutical (o, 6 NYS 639, 


457 note 8&6 


17 Pa Dist 


p 457 note 87 


56 NYSuper 4117-8 CJ p 467 

She cael : 48 Wash 6549 
95. Harnick v Saperstein, 178 NY 

eee — 397, 87 Ariz 15 


96. American Audit Co. v. Indus- 
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worms of orders dissolving an at- 
tachment —West v. Woolfolk, 21 Fla 
189—Hllsworth v Scott, 8 Abb NCas/4& JF rst Nat. Bank v Denbrae Sheep 
(NY) 9—Hendelman v. Kahan, 93 P 
1074, 48 Wash 649 


97. Coharie Lumber Co v Buhmann, 
756 SHB 1008, 1440 NC 385—6 CJ 


98. Hendelman v Kahan, 98 P 1074 


1. Gillespie v Lovell, 7 Kan 419, 
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tion cannot be maintained.2 On a collateral attack, 
the final order discharging the attachment will 
be presumed to have been entered before the filing 
of a motion for change of venue.’ 


Setting aside order of dismissal. A complaint 
by a creditor in an action on redelivery bonds, 
which alleges the dismissal of the attachment lien 
by stipulation, without alleging that plaintiff ap- 
peared in the attachment proceedings or gave no- 
tice of a claimed right to prorate, is held insufh- 
cient to authorize the setting aside of the order 
dismissing the attachment.‘ 


Directions as to restitution or redelivery. While 
it 18 proper, on dissolving an attachment, to direct 
restitution or redelivery of the property attached,§ 
it 18 unnecessary to insert directions as to the man- 
ner of redelivery, unless such directions are called 
for by special circumstances 8 


Granting time to file attachment bond. Where 
the statute provides that an attachment issued with- 
out bond against a nonresident may be dissolved 
on entry of appearance by defendant unless plain- 
tiff shall file an attachment bond, the court has 
no discretion to dissolve such an attachment with- 
out fixing a time within which plaintiff may file a 
bond in order to keep his attachment alive.? 


b. Scope and Extent of Belief 


The relief grantod must be in conformity with the 
Issues presented by tne motion. 

Whule it has been held that an order quashing 
the writ should further provide that defendant go 
hence without day and recover his costs of plain- 
tiff and have execution therefor,® since, as has been 
seen in section 454, the merits of the action are 
not in issue, it 18 proper to refuse to strike the 
complaint in the main action on quashing an ancil- 
lary attachment,® and plaintiff has a nght to have 
the case retained on the docket for new process and 


trial Federation of America, 84 N ,2 Brown v. Cairns, 65 P. 231, 63 
YS 369, 87 App Div 275—6 CJ. p 


Kan 882 


& Whitney v. Superior Court of 
California in and for Fresno Coun- 
ty, 250 P. 666, 199 Cal 669 


Co, 258 P. 865, 44 Idaho 447 

& Jones v Hamlin First State 
Bank, (Tex Civ App ) 140 SW 116 
—6§ CJ p 457 note 965. 

6 Ellsworth v Scott, 3 Abb N Cas 
(NY) 9 

"17. Mesendieck Grain Co v Folsz, 50 

SW (2d) 159, 227 MoApp 24 


99. Rice v Sanger Bros, 289 Pj|g. Draper v Hoops, 136 Ill App 388 


9. Danser v Mallonee, 86 SH) 895, 
17 W.Va. 26—6 CJ. p 457 nota 92. 
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new order of attachment if so desired.19 Where, 
on the hearing, it appears that there is sufficient 
ground for an attachment, the court may permit 
the warrant of attachment to be amended to con- 
form to new proof adduced at the hearing.!! 
Where defendant moved to vacate an attachment, 
an order deciding that the order of publication of 
summons was improperly issued because of 1n- 
sufficiency of the affidavit is erroneous as not based 
on the motion 12 Where the motion 1s to discharge 
the attachment only, a further order of the judge 
that an undertaking given to discharge the attach- 
ment be canceled 1s not binding on the parties, that 
question not being submitted to the judge, unless 
the necessary and legal effect of discharging the 
attachment must be to cancel and avoid the under- 
taking.18 


c. Operation and Effect 


The vacating order Is not res adjudicata to any fact 
In the main action or subsequent proceedings. 

The dissolution of an attachment on motion is 
not a final adjudication of any fact in the action, 
even though it depends on a provisional inquiry 
into the merits and involves consideration of mat- 
ters which would afterward arise on the trial,14 
and a vacating order is not res adjudicata as to a 
subsequent warrant issued on an affidavit stating 
additional facts15 An order dissolving the attach- 
ment on extrinsic evidence which cannot be put 
in the record must be accepted as conclusive in all 
collateral proceedings.16 Where two writs of at- 
tachment issued in the same action are levied on 
the same property, an order of dissolution will be 
held to have dissolved both attachments, in the 
absence of proof that it was intended to be limited 
to one writ only.17 


A refusal to dissolve a fraudulent debtor's at- 
tachment settles the question of fraud and retains 
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for plaintiff his lien or right of action on the 
bond.18 

Where an attachment was illegally issued, de- 
fendant may have the right reserved to sue plaintiff 
for wrongful issuance thereof.19 


§ 458. —— Rehearing 


The Judge who discharges an attachment may grant 

a rehearing On such motion at hs discretion 
After an order for the discharge of an attach- 
ment the judge making the same may, on proper 
application by plaintiff and a showing that such 
order was obtained by perjury and fraud, grant 
a rehearing on such motion to ascertain whether 
the former ruling was induced by such unlawful 
means, and if he shall so determine he may re- 
scind his order dissolving the attachment and over- 
rule the motion therefor,29 but a reargument will 
not be granted merely on the ground that certain 
subsequent acts of defendant tend to show alleged 
fraud.22 It has been held to be error to reopen 
a case for the purpose of considering a motion 
to quash, where such motion has been adversely 
ruled on before judgment,?2 and also a rehearing 
which seeks a retrial of the question before the 
court on the first motion to discharge is mmprop- 
erly granted where the first motion was fully 
litigated and denied with a nght of appeal.28 An 
adjudication by one justice of the peace overruling 
a motion to dissolve an attachment cannot be re- 
versed by another justice before whom the action 
is pending in consequence of a change of venue 24 


§ 459. Renewal of Motion 


After a motion to dissolve an attachment has been 
denied or withdrawn, it is within the discretion of the 
court to entertain a second motion therefor. 


While an order overruling or denying a motion 
to quash or vacate an attachment does not neces- 
sarily preclude a renewal of the motion,*5 it is, 


10. Snyder v_ Breitinger, 180 SE ,1s conclusive on an undertaking giv-, 22 Rogers v East Lane Lumber 


96, 100 W.Va. 98 


NYS 100, 155 Misc 687 Cal 8165. 


12. Watson v. Paschall, 58 SH 646,|1% Pennsylvania Mortg Inv Co vy. 


en to secure its release —Michelin 
Ll. Adam Hat Stores v Lang, 280 aa Co v Bentel, 193 P. 770, 184 


oe 88 SW. 812, 11 Tex Civ App 


23. First Nat. Bank & Trust Co of 
Vermillion v Kirby, (SD) 258 N 


78 SC 418. Gilbert, 52 P 246, 18 Wash. 667— WwW 616. 
18. Wyman v. Hallock, 57 NW. 197,| CJ P 457 note2 or 

48D. 469. 18. Locey v Sterhng Motor Truck|~ Kenarp $88 et Oh Tt 
14 Lowe v. Swinehart, Tire, etc, Co of Pittsburgh, 156 A. 780, 102 


Co. (DCNY) 211 F 166. Pa Super 148 


18. Munn v. Munn, 143 SH 879, 146|29- Sholars v Guaranty Bank & 
Trust Co, 97 So 593, 154 La 414— 
Hale v Hamilton, 7 La App. 409 8. 


Guernsey v. Cherryvale 
Nat. Bank, 66 P. 250, 68 Kan. 208| oon oy py ee Petition to dis- 


—€6 CJ p 458 note 4. 
al. Webb v. Groom, 29 NYSuper | quent apphcaton to dissolve the 


SC 290 

16. Whitney v. Supernor Court of 
California in and for Fresno Coun-| 20. 
ty, 250 P 666, 199 Cal 569—6 CJ 
p 457 note 1 

Effect on bond 


Order discharging an attachment 532. 


25. Simmons v. Simmons, 48 SE. 
883, 56 WVa 65, 107 AmSR. 890, 
8 AnnCas. 184—6 C.J. p 458 note 


Order is not res judicata 


lve an atiachment was not res ju- 
dicata, so as to preclude a subse- 
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as a general rule, a matter resting in the discretion 
of the court whether or not a second motion to 
dissolve will be entertained after the first has been 
denied26 or withdrawn 27 Where no appeal 1s tak- 
en from an order of dissolution within the required 
time, the order is considered final28 It has been 
held in certain jurisdictions, however, that a mo- 
tion may be made, without leave of court, to dis- 
miss an attachment on affidavits, although a motion 
to vacate the attachment founded on the original 
papers has been made and demied 29 


§ 460. Proceedings on Plea in Abatement 


The time for filmg a plea in abatement, the 
formal and substantial requisites of such a plea, 
and the procedure thereon will be considered in 
detail in the following sections. 


§ 461. —— Time for Filing 


In the absence of statutory provision, the usual rules 
as to the filiag of dilatory pleas will control the time for 
filing a plea in abatement. 


With regard to the tame of filing a plea in 
abatement or traverse seeking the dissolution of 
an attachment, it may be stated generally that in 
the absence of express statutory provision the usual 
rule as to the filing of dilatory pleas applics,!0 
and such a plea or traverse should be filed within 
a reasonable time, usually at the return or first 
succeeding term,®! and prior to an answer or plea 


trine of res judicata is inapplicable 
—Leib v. Bostwick, 2389 NW. 406, 
256 Mich 277—Carmpbell v. Hull, 155 


SH 278, 168 SC 161 (Tenn ) 690. 


ATTACHMENT 


lion was filed at the term at which 
the atlachment was quashed —Deca- 
tur Bank v_ Berry, 
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to the merits.22 However, it has been held that 
pleading in bar before a plea in abatement is dis- 
posed of does not waive the plea in abatement,*% 
although a pleading to the merits of the cause, 
without first interposing plea in abatement, waives 
the matter m abatement ®4 In some jurisdictions 
in attachment cases the rules that matter in abate- 
ment cannot be joined with matter in bar in the 
same plea or answer nor can pleas in abatement 
and pleas in bar be pleaded at the same time, since 
either proceeding will cause a waiver of the matter 
in abatement, are not applied to the full extent,?5 
and the joinder of pleas has been provided for by 
certain statutory enactments.36 


§ 462. —— Requisites and Sufficiency of 
Plea 


a In gencral 
b. Verification 


a. In General 


The plea must be certaln and specific and pray that 
the attachment be vacated or quashed. 

Accuracy and precision should be employed in 
framing a plea in abatement of an attachment and 
such plea should be certain to every imtent.3? It 
should put in issue all the material allegations of 
the affidavit’? and specify the defects of which 
complaint 1s made.89 Such a plea should also pray 
that the attachment be quashed,49 and may prop- 
erly conclude to the country.*4 


affidavit in the present instead of the 
past is insufficient —wMuitchell v 
Northwestern Lumber & Shingle Co, 
1 P (2d) 97, 89 Colo 215—Coloiado 
Vanadium Corporation v Western 


3 Humphr 


26. Adams v Lockwood, 2 P 626, 
30 Kan 378—6 CJ p 458 note 9 
a7. WHoobler v. Howland, 43 SW 

486, 19 Ky L 1473. 
20. Keystone Pipe & Supply Co v 
Crabtree, (Okl) 50 P (2d) 1086 


29. Hawkms v. Pakas, 60 NYS 
1108, 44 App Div 895—6 C.J p 458 
note 11. 

30. Banks v. Hunt, 70 Ga. 741—6 C 
J. p 459 note 17 


Time for plea in abatement general- 
ly see Abatement and Revival § 
1938. 

31. Fia—Caldwell v. People’s Bank 
of Sanford, 75 So 848, 78 Pla 1165 

Ga.—Banks v. Hunt, 70 Ga. 74L 

6 C.J. p 459 note 18. 

Plea not voided as tardy 
Where an original attachment was 

quashed on motion, but the order 

was later revised on appeal by the 
plaintiff, and a plea in abatement 
was filed at the first term after the 


3a. Gardner v James, 6 RI 235— 
6 CJ p 459 note 19. 

33. Coombs Commn. Co v. Block, 
82 SW 1139, 180 Mo 668—6 CJ 
p 460 note 20. 

3 Bates v. Bank of Moulton, 148 
So 1650, 226 Ala 6798—Hx parte 
Tucker, 94 So 276, 208 Ala 428, 
denying cerliorarnl Tucker y. Quick, 
94 So 275,18 AlaApp 663. 

35. Hawkins v Albright, 70 NLL 87— 
icd p 268 note 84 


36. Coombs, etc, Comn Co v. Block, 
32 SW 1139, 130 Mo 6868—1 CJ 
p 270 note 85 [b]. 


37. Colorado Vanadium Corp. v. 
Western Colorado Power Co, 213 
P 122, 73 Colo 24—6 C.J p 460 
note 21 See Lioyd v. LIancoln 
Stars, 209 DlApp 421. 

38. Colorado Vanadium Corporation 
v Western Colorado Power Co, 218 
P 123, 78 Colo. 24—-6 CJ. p 4860 
note 22 


remand, it was held that such plea| Pleading held insuficient 
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Colorado Power Co, 218 P 1322, 7 
Colo 24—6 CJ. p 460 note 22 [xk]. 


39. Mohr v Chaffe, 75 Ala 387—6 
CJ p 461 note 23. 


Plea properly raising question of 
variance 

A plea which siated that the writ 
should be abated because the sum- 
mons was not in due form of la‘y, in 
this, that by said writ defendant was 
required to answer to plaintiff in the 
court to be held on the third Tues- 
day of October, and in the summons 
defendant was required to answer to 
plaintiff at the court to be held on 
the third Tuesday of August, was a 
good plea and properly raised the 
question of variance between the 
writ and summons—Kenston sv. 
Chesley, 62 NH. 564. 


40. Mantz v Hendley, 2 Hen & M 
(12 Va.) 308—6 CJ. p 461 note 24. 


41. Illi—Ridgway v. Smith, 17 II. 
$3 
Tenn —Boon v. Rahl, 1 Heisk. 13. 
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b. Verification 
Where it Is so required, the plea In abatement to 
an attachment must be verified by oath. 

In some jurisdictions a plea or answer denying 
the grounds of attachment as set forth in the ai- 
fidavit must be verified by a proper oath,*? while 
in Other jurisdictions it 1s held to be unnecessary 
that the traverse to the truth of the affidavit which 
1s the foundation of the attachment be sworn to.‘ 


A. verifying affidavit of a plea in abatement must 
be positive as to the truth of the facts contained 
in the plea, and should leave nothing to be con- 
cluded by inference or intendment.#4 


The verification may be made by defendant’s at- 
torney.45 


§ 463. —— Amendment, Withdrawal, or 
Abandonment of Plea 
A plea In abatement may be amended in a matter of 
form after filing. 

After the filing of a plea in abatement to an 
attachment, it may be amended in a matter of 
form.46 However, it has been held that an amend- 
ment should not be permitted after a demurrer to 
such plea has been sustamed.47 


Where a plea in abatement entered to an action 
commenced by attachment is withdrawn after re- 
turn of process duly served, the lien of the attach- 
ment remains in full force.£8 It 1s usually con- 
sidered that a plea in abatement is not waived 
or abandoned by pleading to the merits before a 
disposal of the plea 1s made.49 Where defendant 
seasonably interposes a plea in abatement and it 
1s overruled by the trial court and an exception 
is reserved by the defendant, he does not, by sub- 
sequently pleading to the merits, waive the objec- 
tion so as to make it unavailable on appeal.50 


42. Irwin v Evans, 4 SW 693, 92 
Mo 472—6 CJ. p 461 note 36 


43 Ga—Ousts v Seabrook, 47 Ga 
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(Tenn) 467—6 CJ p 461 note 28. 


45. Irwin v. Dvana, 4 SW. 698, 92 
Mo. 473. 


46. Trabue v. Higden, 4 Coldw 
(Tenn) 620—6 C.J. p 461 note 30 


Discretion of court 

(1) Leave to amend the traverse 
of an attachment affidavit 1s discre~- 
tionary, and, where the grounds of 
the court’s refusal do not appear, 
error cannot be declared —Midland 


99 Mo 276 
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§ 464. —— Similiter or Replication to Plea 


The plaintiff may accept the Issue tendered by a 
ailmiliter or a replication to the plea. 


If the ground of the attachment is denied by a 
negative plea, plaintiff has the right, although it 
may not be his duty, to signify his acceptance of 
the issue tendered by the plea, and this acceptance 
may be signified at law by a similiter and in equity 
by a replication in the nature of a simuliter,51 


§ 465. —— Issues 


The sole issue upon a plea in abatement to an at- 
tachment is the question of the existence of the grounds 
of attachment denied by the defendant. 


Upon a plea in abatement or traversing the 
grounds of the attachment, the sole issue to be de- 
cided 1s as to the existence of the facts asserted 
by plaintiff's affidavit as grounds of attachment and 
demed by defendant,5¢ and the merits of plain- 
tiffs case are not a proper subject of inquiry.58 
Where it is so provided by statute the moving 
party may apply to the court to have the issues 
joined in the main action at once and the issues 
of the main suit and those raised by the traverse 
are then submitted together.54 


§ 466. —— Evidence 


a. Burden of proof 
b Admissibility 
ce. Weight and sufficiency 


a. Burden of Proof 


The burden of proving the facts alleged In the at- 
tachment affidavit rests on the plaintiff where challenged! 
by a plea in abatement of the attachment. 


Where the facts set out in the attachment aff- 
davit are properly put in issue the burden of proof 
rests upon plaintiff to prove the existence of the 
facts as alleged55 by a preponderance of evi- 
dence,.56 


(3) Discretion not abused in re-|53. Chouteau v Boughton, 18 SW. 
fusing amendment after judgment 


877, 100 Mo 406—6 CJ. p 462 note 


~——Colorado Vanadium Corporation v. $6 
Western Colorado Power Co, 218 P. 


Merits of suit not involved 

4 denial by a plea in abatement of 
the grounds of attachment 1s not a 
denial of the indebtedness so as to 
make that an issue on the trial of 
the right to attach—Anderson v 
Dever, 68 So 166, 109 Miss 235 


Sanford, 75 So 848, 73 Fla 11665. 

85. Mo—R C. Stone Milling Co v. 
McWilhams, 98 SW. 828, 121 Mo 
App 319. 

Wis—St Lous Clay Products Co 
v Christopher, 140 N.W 38651, 152 
Wis 608 

6CJ p 462 note 37. 


56. Waring v. Fletcher, 52 NH 208, . 
152 Ind 620, 
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b. Admissibility 


Only such evidence as tends to sustain the de- 
fendant’s plea or the plaintiff's affidavit Is admissible. 
Upon the trial of the issue formed by a plea m 
abatement or traverse of the grounds of the at- 
tachment, the evidence admissible is confined on 
the part of defendant to matters tending to sustain 
the allegations of his plea or traverse, and on the 
part of plaintiff to matters tending to sustain the 
grounds originally alleged in his affidavit for the 
assue of such attachment 57 


c. Weight and Sufficiency 


The rights of the parties are to be determined ac- 
cording to the preponderance of the evidence. 

The rights of the parties are to be determined 
according to the preponderance of the evidence,53 
and it 1s not necessary that the existence of the 
ground of attachment set up in the affidavit should 
be proved to the satisfaction of the jury 59 How- 
ever, a proof of facts from which the existence 
of the alleged grounds of attachment might be 
reasonably inferred 1s not sufficient to sustain the 
attachment in the absence of proof that such 
grounds actually existed 69 


§ 467. —— Time and Place of Hearing 


The plea or traverse must be heard at the time and 
place fixed by the rules of practice of the particular jurise- 
diction. 

The practice as to the time of hearing the :is- 
sues formed upon a plea in abatement or answer 
traversing the attachment affidavit 1s not uniform. 
In some jurisdictions such issue should be disposed 
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of before the trial of the main action,®! in other 
jurisdictions the issue may be tried before a trial 
on the merits,62 or may be tried either before or 
with the main case,68 while in still other jurisdic- 
tions the practice is to try the issue as to the pro- 
priety of the attachment together with the issues 
in the principal action.64£ Where a motion to dis- 
solve on account of the insufficiency of the attach- 
ment bond and issues raised by a traverse of the 
grounds of affidavit for attachment are pending 
at the same time, it is discretionary with the court 
which shall be tried first.85 


Place of hearing. The trial of the issues of 
fact raised upon the traverse of the affidavit must 
be had in the county where the suit is pending.® 


§ 468. —— Hearing and Determination 
a. Trial by jury 
b. Questions of law and fact 


c. Instructions 
d Verdict and findings 


a. Trial by Jury 


Uniess waived, the Issue on a plea In abatement 
should generally be tried by a jury. 


Although generally the issue on a plea in abate- 
ment or traverse of the grounds of the attach- 
ment should be tried by a jury, unless such trial 
1s waived by the parties,®’ it is a proper practice 
for the court to determine this question instead 
of submitting it to a jury.68 


b. Questions of Law and Fact 


Questions of fact are for the Jury where the ftrla) 
is to a jury. 


SY. North America Nat Bank v 
Thomas, 74 A 1092, 30 RL 294— 
6 CJ p 462 note 89. 


s8&. Waring v Fletcher, 62 NH 208, 
152 Ind 620—6 CJ p 4¢62 note il 


Hvidence sufficient to sustain 

Where the plea in abatement con- 
tended that the writ should be dis- 
solved because issued before the sult 
was duly instituted, the petition in 
the o1jginal suit was held sufficient 
evidence to defeat such claim —Laird 
v. Wilhams & Chastain, (Tex Civ 
App) 18 SW (2d) 944—6 CJ p 462 
note 40 


Zividence insufficient 

The discharge of an attachment, 
due to a finding that the issuance 
of a summons for attachment in- 
stead of a warning order was not in 
good faith, will be reversed where it 
is not supported by the facts —Ap- 
pleton v. Southern Trust Co., 61 8S 
W.(3d) 447, 244 Ky 4653. 


68. Bowles Live Stock Commn Co 


v Hunter, 91 MoApp 3338—6 CJ 
p 463 note 42 

60. Brandenburg Vv. 
Ill App 302 


Gl. National Tube Works Coa v 
Ring Refrigerating, etc, Mach Co, 
98 SW 620, 201 Mo. 30—6 CJ p 
463 note 44 


Defendant need not plead to merits 
until disposition of plea in abate- 
ment-—-B FEF. Coombs, etc, Commn 
Co v. Block, 32 S.W. 1189, 180 Mo 
668. 


62. Price v. Bescher, 
(Tenn) 872—Robb v. 
Heisk (Tenn) 58. 


63. Alvaton Mercantile Co. v Cald- 
well, 128 SH 781, 84 GaApp 151 
—Blakely Milling & Trading Co 
v Thompson, 128 8. 688, 384 Ga 
App 129—6 CJ. p 468 note 46. 

Statute construed 
Where a statute provides that no 

traverse of the attachment proceed- 

ings shall delay judgment, it means 
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Malcolm, 102 


12 Heisk. 
Parker, 4 


that nothing that works a continu- 
ance of the traverse only shall post- 
pone the main case—Parker v 
Brady, 56 Ga 872—Alvaton Mercan- 
tile Co v. Caldwell, 128 8.5. 781, 34 
Ga App 161 


64. Weston v. Jones, 25 So 888, 41 
Fla. 188—€6 C.J p 463 note 47 


65. Forbes v. Porter, 6 So. 62, 325 
Fla 368. 

66. Canova v. Colby, 16 Fila. 167. 

67. Fla—Nelson v. Hall, 68 So. 166, 
66 Fla 36 

OkI—Mullus v Lowrey Bros, 164 P. 
668, 68 OkL 261, L.R.A.1918B 336 

6 CJ. p 468 note 50. 


es. Metcalf v Jelks, 8 SW.(2d) 462, 
177 Ark. 1028 


Question of discharge for court 

The question of discharging oF 
sustaining an attachment is for the 
court to decide, though the lhabulty 
of the defendant for the debt sued 
on 18 for the jury—Ford v Wilson, 
288 S.W. 713, 172 Ark. 386. 
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Questions of fact are for the jury.69 In case of 
conflicting evidence, the truth of the affidavit of 
attachment and the existence of the grounds of 
attachment set up therein are questions of fact.70 
Testimony of an ability to pay the debt owing 
does not entitle defendant to a peremptory instruc- 
tion.71 The question of residence is a mixed one 
of law and fact.74 


c. Instructions 


The jury should be properly instructed on both the 
law and facts involved in the case. 


The jury should be properly instructed as to the 
issues of fact submitted for their consideration’® 
and the principles of law applicable thereto.74 


d. Verdict and Findings 


A formal verdict should be had on a trial of an issue 
raised by a p'ea in abatement of an attachment. 
Upon trial of an issue of the propriety of an 
attachment resulting in favor of defendant the jury 
should render a formal verdict for defendant be- 
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fore the court quashes the attachment,’5 although 
a failure to do so is not a cause for reversal 76 
Where a plea traversing the allegation of the at- 
tachment affidavit 1s not sustained, the jury should, 
it has been held, assess plaintiff's damages *7 It 
1s the better practice for the jury to make scparate 
finaings as to cach ground of attachment, instead 
of a general finding in the plea in abatement,’8 
but the failure to do so 1s at most an irregulazity.*9 


§ 469. —— Judgment 
The court should render a Judgment in conformity 
with the verdict or finding. 

Where the verdict or finding on the plea in abate- 
ment of the attachment is for plaintiff, the court 
should render judgment sustaining the attach- 
ment,89 while if the decision on the plea 1s in favor 
of defendant the judgment should be that the 
attachment, and with it the principal action where 
jurisdiction rests solely upon the attachment, be 
abated with costs against plaintiff.82 


E. EFFECT OF DISSOLUTION OR REFUSAL TO DISSOLVE, AND REVIEW THEREOF 


§ 470. Effect of Dissolution in General 


In the absence of an appeal, a dissolution of an at- 
tachment its a final adjudication of all questions arising 
therein and, as regards the property attached, the par- 
ties are put tn the same position as if no attachment had 
lasued, 


A dissolution of an attachment is a final ad- 
judication of all questions arising in the attach- 


69. First Nat Bank v Enbble, 278 
SW 148, 221 MoApp $311, certio- 
rari quashed State ex rel Furst 
Nat. Bank v Trimble, 287 8W 483, 
215 Mo 966—Hnglehart-Davidson 
Mercantile Co. v. Burrell, 66 Mo 
App i117—6 C.J. p 468 note 651. 


Wo presumption raised 

Where no presumption of fraud 
was raised in an attachment suit, the 
question of fraudulent intent in giv- 
ing the chattel mortgage was held 
to be properly submitted to the jury. 
—State ex rel First Nat Bank v 
Trimble, 287 SW. 483, 315 Mo 966, 
quashing certiorari, Fust Nat Bank 
of Milan v Kibble, 378 8.W. 148, 221 
Mo App 311. 


70. Walkeen Lewis Millinery Co. v. 
Johnatone, 111 S.W 689, 181 Mo 
App. 698—6 CJ. p 463 note 52 


71. Anderson v. Dever, 68 So. 166, 
109 Miss. 285. 


7a. Jarrell v. Leeper, 
178, 178 Ark 6 


73. Firat Nat. Bank v Kibble, 278 
SW. 148 221 MoApp 811, certio- 
Yarl quashed State ex rel. First 


106. 


p 463 note 64 


839 
9 8.W.(2d) 


note 60 


“Any” as meaning “either” generally 
see Any 8 CJS p 1398 


74 Bowles Live Stock Commn. Co 
v. Hunter, 91 MoApp 333—6 C.J 


76. Towle v. Lamphere, supra 
77. Boggs v. Bindskoff, 28 Ill 66 
78 Rothschild v. Lynch, 76 Mo App 


78. Rothschild v. Lynch, supra 


80. Hiliv Bell, 19 SW 959, 111 Mo 
35—6 CJ. p 464 note 59 


81. Hill v Bell, supia—é CJ p 464 


ment proceedings unless an appeal therefrom is 
taken in due time,8? and, as regards the property 
attached, the parties are put in the same position 
as 1f no attachment had issued.88 The dissolution 
of a wrongful attachment cannot affect the lien 
of an execution in favor of a third person on the 
same property.®4 


Nat. Bank v T11mble, 287 S.W. 482,;82 Danforth v Rupert, 11 Iowa 547 
$15 Mo. 966—6 CJ. p 468 note 53. 


“Any” gynonymous with “either” 
In instruction in attachment suit, 
that “if plaintiff has failed to so 
prove any said grounds,” it is the 
duty of the jury to find for defend- 
ant, the word “any” 1s synonymous 
with “either.”—Carr-Lowry Lumber 
Co v. Martin, 109 So. 849, 144 Miss 


—€6 CJ p 464 note 61 


o3 NH —Fairfield v Day, 55 A. 219, 
72 NH 160 

SD—Piper v Hagen, 146 N'W. 692, 
88 SD 491, 

Tex—Hikel v. Hanscom, $ Willson, 
CivCasCtApp § 478 

86CJ p 464 note 62 


Similarity to nonsnit 

The legal effect of quashing a writ 
of attachment 18 that plaintiff takes 
nothing by his writ and the defend- 
ant goes without day, which is the 
like result of a judgment of nonsuit. 
—Jaudel v. Schoelzke, 112 A. 828, 95 
N.J Law 171. 


Dissolution for insufficiency of afil- 
davit 

Where a motion to vacate an at- 
tachment was made upon the original 
papers and was granted because af- 
fidavits were totally insufficient, the 
court had no jurisdiction to grant 
the warrant of attachment —Frmed 
v Continental Casualty Co., 279 N. 
YS 916, 155 Mise 487, 


&. Dra. K & K VU S. Medical, etc, 
Assoc v Post, etc, Job Printing 
Co, 25 NW. 477, 68 Mich. 487. 


75 Towle v. Lamphere, 8 Ill App 
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§ 471. On Main Action 


a. Where attachment basis of juris- 
diction 

b. Where jurisdiction of person ac- 
quired otherwise than by attach- 
ment 

c Where writ quashed by agreement 


a. Where Attachment Basis of Jurisdiction 


Where the attachment is essential to the jurisdiction 
‘of the court, dissolution of the attachment will terminate 
the main suit. 


Where a suit is commenced by attachment, and 
the attachment 1s essential to the jurisdiction of 
the court, the dissolution of the attachment will 
carry with it the main suit,85 unless there is a 
statutory provision to the contrary.86 Where an 
attachment sued out for a debt not yet due is dis- 
solved, this will ordinarily operate as a termina- 
tion of the whole proceeding,’’ although it has 
been held that, 1f the attachment is dissolved mere- 
ly for a technical defect, the court should exercise 
a sound discretion as to whether or not the action 
should be dismissed,®8 and that, when a suit 18 
brought with an attachment upon a debt not due, 
and upon maturity thereof an amendment is filed 
showing the facts and that the debt 1s overdue, 
the main suit should not be dismissed merely be- 
cause the attachment has been quashed.89 


85. La—Fuirst Nat Bank v Pierson,{/91. US—Lucas v 
Works, (DCPa) 288 & 823 
Tenn —Purnell v Morton Live Stock] Ga—Lancaster v Neal, 154 SH 386, 


146 So 749, 176 La 792 
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b. Where Jurisdiction of Person Acquired Oth- 
erwise than by Attachment 


Where Jurisdiction le not dependent on an attach- 
ment, a dissolution thereof does not terminate the main 
action. 

Where an attachment is merely ancillary, the 
dissolution thereof does not terminate the main 
action which may proceed to judgment, notwith- 
standing the dissolution, provided the court has 
jurisdiction of the subject matter and of the per- 
son of defendant.99 Likewise, although a suit 1s 
commenced by attachment, where defendant makes 
a general appearance in the action,9! or where 
summons 18 duly served on him,®2 the dismissal of 
the attachment will not carry the main cause with 
it, particularly under a statute expressly so pro- 
viding.98 


c. Where Writ Quashed by Agreement 


Although a su.t is brought by attachment, a quashal 
of the writ by agreement that the case she!l be tried 
upon its merits does not effect a dismissal of the suit. 

Where suit is brought by attachment, and the 
writ 1s quashed by agreement that the cause shall 
be tried upon its merits, the effect of the quashal 
1 not a dismissal of the suit 94 In an action com- 
menced by attachment under a statute for the 
benefit of all creditors, the settlement of an at- 
tachment by those creditors instituting the action 


of attachment if so advised —Nor- 
man v. Willis, 106 SE. 252, 88 W Va. 
76—Danser v. Mallonee, (WVa) 86 


Vulean fron 


Co, 1S W (24) 1018, 156 Tenn 383 
WW Va—Deming Nat Bank v Baker, 
98 SH 438, 88 WVa 429—Mullar 
v. Whittington, 87 SE. 164, 77 W 
Va 142 
6CJ p 465 note 67. 
Mule recoguized.—Snyder v. Breit- 
inger, 130 SH 96,100 WVa 98 


e@. MoCormick v. Hawks, 95 So. 241, 
181 Miss. 1i1. 


87. McCartney v McCartney, (Neb ) 
260 N.W 184—6 CJ p 485 zote 68 


41 GaApp 721—Williams v Flan- 
ders, 134 SE 188, 85 Ga App 644 
—Evans v Smith, 111 SB 76, 28 
Ga App 818—A W. Watters & Co 
v O’Ne1ll, 108 SH 257, 27 GaApp 
295, conforming to answers to cer- 
tifled questions 108 SH. 35, 161 
Ga ¢80—Duke v. Automobile Sup- 
ply Co, 94 SH. 915, 21 GaaApp 
608—Falligant v. Blitch, 91 SH 
1057, 19 Ga App 875—FPhilip Carey 
Co v Sheppard, 91 SE 444, 19 Ga 
App 8838 


Rule recogmzei.—Snyder v Breit-| @0—Hawk v. Bruce, (App) 195 8 


unger, 180 SE 96, 100 WVa 93 


s8. Kan—Puierce v. Myers, 28 Kan 
864 

Ohio —Ramsay v Overaker, 1 Disn 
569, 12 Ohio Dec (Reprint) 801. 

6 CJ. p 465 note 69. 


9. Panhandle Nat. Bank v. Still, 19 
SW. 479, 84 Tex 3838—Arnold v 
Willis, 4 SW 485, 68 Tex 268 


20. Iowa—dHidwards v ‘Tracy, 212 
NW 817, 208 Iowa 1088 

Ohio —Ritzs v May, 3 NE (2d) 816, 
52 Ohio App 399 

Pa—Linahan v Lawson, 24 Pa.Dist 
628—Kriebel v. High, 1 Pa Dist 
885 

€ CJ. p 464 note 66. 


W 6569 

6CJ. p 465 note 71 

$2. Nashville v Wilson, 12 SW 
1082, 88 Tenn 407—6 CJ p 465 
note 72 


aight to issue new attachment 

In an action to recover a debt 
with attachment and service of 
process by publication against a 
nonresident defendant, his motion, 
after the court on his special ap- 
pearance for the purpose has quash- 
ed the attachment and order of pub- 
lication against him, to dismiss the 
case from the docket, 1s properly 
overruled, and after such action 
plaintiff has the right to retain the 
case on the docket for a new order 
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93. Staab v. Hersch, 8 P 248, 8 
158—8 CJ. p 466 note 75 


Fezsonal service of notice before 
final judgment 

A personal judgment may be ren- 
dered against defendant in attach- 
ment, notwithstanding the dismissal 
thereof, 1f service is had or notice 
given, in accordance with the provi- 
sions of a statute which authorizes 
the trial of the main action, not- 
withstanding the dismissal of the 
attachment, when notice of the at- 
tachment 18 served personally on de- 
fendant at least ten days before final 
judgment —Hodnett v. Stone, 20 SE 
43, 93 Ga. 645—6 C.J. pn 466 note 74. 
Besidence in connty 

The dissolution or quashing of the 
attachment will not carry with it 
the main action where a statute pro- 
viding that, In case defendant or one 
of the parties resides m the county, 
the court shall proceed in the case 
as if there had been & summons 
regularly served, notwithstanding the 
dismissal of the attachment, is ap- 
plicable —Brackett v. Erackett, 61 
Mo 221—Peery v Harper, 42 Mo 181 
—Sharpless v Ziegler, 92 Pa 467. 


9% Ross v. Allen, 67 Til 317. 
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does not discontinue the case as to creditors not 
assenting thereto.95 


§ 472, In Respect to Attached Property 
a. Vacation of len 
b. Return of property 


a. Vacation of Lien 
The tien on property selzed under an attachment Is 
vacated when the attachment is dissolved. 

Where an attachment is dissolved the lien on the 
property seized thereunder 1s vacated,®6 and the 
right to hold the attached property ceases.97 If 
by judicial sale a fund has been substituted in place 
of the property the lien on the fund is thereby 
discharged.98 


b. Return of Property 


(1) In general 

(2) Time and manner of making return 

(3) Necessity for payment of fees and 
charges of officer 

(4) Liability for detention by officer 

(5) Effect of second attachment where 
property not returned 


(1) In General 


Generally, on the dissolution of an attachment, all 
property seized thereunder should be returned, notwith- 
standing an appeal has been taken, although in some 
lurisdictions an exception is made in the case of non- 
residents. 
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Ordinarily on the dissolution of an attachment 
all property attached should be returned to defend- 
ant, whether the dissolution is by operation of a 
final judgment in defendant’s favor or by special 
proceedings for the purpose of obtaining an or- 
der of di.solution had m advance of a trial on 
the merits,99 while if the property has been sold 
defendant 1s entitled to the proceeds arising from 
the sale In the absence of any statutory pro- 
vision to the contrary, it 1s the duty of the officer 
to return the property or proceeds to attachment 
defendant, notwithstanding an appeal is taken or 
other proceedings in error instituted? In some 
jurisdictions the property of a nonresident will re- 
main in the custody of the court to await the de- 
termination of the main action.® 


(2) Tyme and Manner of Making Return 


The property should be returned promptly. A notice 
of relinquishment is not sufficient if the property has 
been removed from the custody of attachment defendant. 

Where an attachment has been dissolved, the offi- 
cer holding the property should return the same 
promptly. If property attached belongs to two 
cotenants, the return to either will be sufficient © 
A mere notice of the relinquishment of the attach- 
ment 1s not ordimarily a sufficient return of prop- 
erty which has been seized,® unless the property 
has not been removed from the custody of attach- 
ment defendant.” 


Under a statute providmg that the attachment 


98. Smith v. Warden, 35 N.J Law 
246. 

96. Mo—McClelian  v. 
(App) 204 SW 201 
Pa—Locey v. Sterling Motor Truck 

Co of Pittsburgh, 156 A. 7380, 102 
Pa Super 148. 
6 C.J p 466 note 77. 


Prior mortgage becomes effective 

Where an attachment of perzonal 
property was dissolved by the court’s 
order and was delivered to the debtor 
upon his receipt, a chattel mortgage 
previously filed covering the property 
20 released became immediately ef- 
fective.—Green v. Hooper, 167 P. 28, 
41 Nev. 12. 


97. Roehl Storage Co v Wilson, 256 
NW. 698, 268 Mich 691. 


Absence of order of dissolution 

The effect of the dissolution of an 
attachment is to release the attached 
property, although no order of dis- 
solution 18 entered in the court where 
the action 1s pending—In re Fed- 
eral Biscuit Co, (NY.) 214 F 221, 
180 CCA. 636. 


93 Goldstein v. Sondheim, 8 Kulp 
(Pa) 212 


99. Ariz—J. H, Mulrem Plumbing 


Dougherty, 


Supply Co v. Walsh, 222 P. 1046, 
26 Ariz 162 

Tlli—Zola v. Zacher, 220 IllApp 123 

Ky —Holbrook v. Sanders, 287 SW 
944, 216 Ky 421 

N Y—Harnick v. Saperstein, 178 N 
¥S 186 

6CJI p 466 note 80. 


i. NH—yYork vy. Sanborn, 47 N.H 
408 

N Y—Day v Bach, 87 NY 56 

N C—Mahoney v. Tyler, 48 SE 649, 
136 NC 40—Devries vy Summot, 86 
NC 126. 

Vt—Adams v. Lane, 88 Vt 640. 

6 CJ. p 467 note 83. 


2 Loveland v. Alvord Cons Quarts 
Bin Co, 18 P 682, 76 Cal. 562—6 
CJ. p 467 note 838. 


3. Page v. McDonald, 74 SH 642, 
159 NC. 88. 


mestitution not granted where stm- 
mons defective 

Although the motion of defendant 
in attachment to set aside the judg- 
ment for failure to prove mailing of 
summons is granted, restitution will 
not be ordered, defendant having 
been proved indebted to plaintiff, not 
appearing in the action, having no 
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property in the state, and not doing 
buginess therein, and defendant's mo- 
tion being delayed for nearly a year, 
and plaintiffs only remedy, were mo- 
thon granted, being to institute pro- 
ceedings in Californiaa—B Berman, 
Inc, v. American Fruit Distributing 
Co of California, 186 N.YS 3876, 114 
Mise 3845 


4 Titcomb v Bay State Grocery 
Co, 150 NB 874, 254 Mass 699, 
—§ C.J p 467 note 85 


5. Gassett v Sargeant, 26 Vt. 424— 
6 CJ. p 467 note 86 


6 Becker v Bailes, 44 Conn. 167— 
6CJ p 467 note 87. 


¥. Dishneau v. Newton, 71 NW. 807, 
96 Wis 681. 


Attachment of horses in livery stable 

Where the sheriff attached some 
horses at a livery stable, but did not 
remove them therefrom, and after 
the dissolution of the attachment no- 
tified the keeper of the stable of 
that fact, a delivery of the horses by 
the latter to third parties who held 
@ contract of purchase from ihe 
owner was held to be a legal return 
of the property —Dishneau v. New- 
ton, 71 NW. 807, 96 Wis. 531. 


7 CJ.58. 


shall be dissolved arter the filing of an undertaking 
wf sureties justify within a specified time, a con- 
stable 1s not required to release the property after 
the undertaking 1s filed before the sureties have 
justified 8 


(3) Necessity for Payment of Fees and 
Charges of Officer 
The attachment defendant is not required to pay fees 
or costs connected with the seizure and custody of the 
property where the attachment is set aside or vacated. 
Where an attachment is set aside or vacated, de- 
fendant cannot be required to pay the fees of the 
levying officer or the costs, charges, and expenses 
incurred by him in connection with the seizure and 
custody of the property as a condition of receiving 
back his property,® and where the property has been 
sold defendant 1s entitled to receive the entire pro- 
ceeds without deduction for such fees or charges.10 


(4) Liability for Detention by Officer 


The attaching plaintiff is not liable for unlawful de- 
tention of the property by the officer after the attach- 
ment has been dissolved. 


The attaching plaintiff cannot be held liable for 
the misconduct of the levying officer in refusing 
or neglecting to return the property to defendant 
upon a vacation of the attachment.14 


(5) Effect of Second Attachment Where 
Property Not Returned 


A second attachment will not revive the Ilen created 
by the first attachment if there has not been a redelivery 
of the property unless, It has been held, the second at- 
tachment is made for the purpose of correcting a mere 
irregularity in the first. 


If on the dissolution of an attachment there is 
not a formal delivery of the property to the at- 
tachment debtor, a second attachment will not re- 
vive the lien created by the first attachment,!2 but 
there 1s other authority which holds that where 
the second attachment 1s made for the purpose of 


8 Doe v. Cramer, 178 P. 850, 179/16. Littlefield v Davis, 62 NH 492 
—York v Sanborn, 47 NH 408. 
11. Mich—Blanchard v Brown, 8 

A constable, under a statute re-; NW. 246, 42 Mich 46 
N C—Mahoney v. Tyler, 48 SE. 549, 


Cal 722 
Waiver by constable 


lating to discharge of an attachment 
on filing of an undertaking, could not 
waive the time provided by law for 
requirement for justification of the 
sureties, and hence a demand for his 
fees as a condition of releasing prop- 
erty could not operate as a walver 
of objection that redelivery of prop- 
erty to defendant was not yet due — 
Doe v. Cramer, 178 P. 850, 179 Cal 
722. 


186 NC 40 


180 Mass 558. 


J p 468 note 92 


9. West Side Nat. Bank of Chicago| 15. Fee v Moore, 74 Ind. 819. 

v. Warsaw Discount Bank, 197 N | Writ of formgn attachment 

Where a writ of attachment on 
land in another county was dis- 


YS. 144, 204 AppDiv. 4—6 CJ p 
468 note 88. 
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12. Anderson v. Land, 82 P 1067, 5 
Wash 498, 834 AmSR 875 


13. Brady v Royce, 


14 Trentman v Wiley, 85 Ind 33— 
Ryan v Burkam, 
Shirk v Wilson, 18 Ind. 129—6 C 
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correcting a misnomer of defendant in the first 
and plaintiff and officer have acted in good faith, 
the second attachment is effective even though the 
property has not been returned to the owner.18 


§ 473. On Rights of Other Attaching Credi- 
tors or Execution Creditors 


Rights of creditors who, In accordance with the 
statute, file claims under an attachment are unaffected 
by a dismissal of the attachment for mere irregularities 
or discontinuance by an agreement between the attaching 
creditor and the debtor. 


Under statutes so providing, the attachment is 
for the benefit of all creditors who file claims there- 
under, and who thus acquire liens relating back to 
the reception of the writ by the officer,14 and their 
rights will be unaffected by the dismissal of the 
original attachment because of defects in the 
papers,15 or by a discontinuance by agreement out 
of court by the attaching creditor and the debtor.1é 
The dismissal of an attachment does not affect the 
lien of an execution in favor of a third person 
upon the same property.17 


§ 474. On Rights of Intervening Claimant 


The dismissal of an attachment releases property 
claimed by an Intervener. 


The dismissal of an attachment suit operates as 
a release of the property claimed by an intervener, 
and if he wishes to be quieted in his title he must 
have recourse to a direct action.18 


§ 475. Liability on Release or Forthcoming 
Bond 


Unless otherwise provided by statute, the quashal of 
an attachment dissolves a bond or releases a deposit 
given to secure the release of the property. 


Where an attachment is vacated or quashed, a 
forthcoming, delivery, or replevy bond given to se- 
cure the release of the property falls with :t,19 un- 


missed as to plaintiff, the suit was 

at an end, and no judgment could be 

given in favor of other creditors not 

plaintifs—Olney v. Shepherd, 8&8 

Blackf (Ind) 146 

16 Smith v Warden, 35 NJLaw 
346—Cummins wv Blair, 18 NJ. 
Law 161 


17. Drs K &K VU Medical, etc, 
Assoc v Post, etc, Job Printing 
Co, 25 NW 477, 68 Mich 487—6 
CJ p 468 note 95 


18. La—Meyers v_ Burotte, 6 So 
607, 41 La.Ann 1746 

Me—Saco v. Hopkinton, 29 Me 268. 

6CJ p 468 note 96 

19. N.Y.—Fried v. Continental 
Casualty Co., 279 N.YS 916, 156 
Mise 487. 


62 NB 960, 


42 Ind 607— 
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less a statute provides otherwise.2° Likewise, the 
dissolution of an attachment releases a deposit of 
money payable to the depositor on demand.?4 


§ 476. On Right to Attach Property in Other 
Proceedings 
The vacation of an attachment does not preclude 
another attachment of the same property by the same 
credicor. 

The vacation of an attachment does not preclude 
another attachment of the same property by the 
same creditor if grounds therefor exist,?* although 
where the dissolution 1s on the ground of insufh- 
ciency of the attachment affidavits, there can, of 
course, be no subsequent attachment proceedings on 
the same affidavits.*% 


§ 477. Effect of Refusal to Dissolve 

Refusal to dissolve the atlachment conclusively es- 
tablishes the truth of the allegations supporting the is- 
suance of the attachment, the existence of grounds there- 
for, and the validity of the writ. 

The refusal of a motion to vacate an attach- 
ment conclusively establishes the truth of the al- 
legations on which the attachment issued*4 and 
the fact that the writ 1s valid and properly issued 25 
The question whether there was ground for is- 
suing the attachment 1s settled and cannot be re- 
viewed by a jury, either on the trial of the issue 
to determine whether the debt 1s due or in a sepa- 
rate proceeding,26 nor can the court again enter 
upon the question of its dissolution after making 
an order denying the motion to dissolve the at- 
tachment.*7 However, as the only issue involved 
ig as to the truth of the matters alleged as ground 
for the attachment, (see supra §§ 454, 465), a re- 
fusal to dissolve does not determine whether or 
not the property was exempt from attachment.28 
Pa—Locey v Sterling Motor Truck/ Wash—Sheppard 

Co. of Pittsburgh, 156 A. 730, 108] 759, 10 Wash 41 


Pa.Super 148 6 C.J p 469 note 2 
6CJ p 468 note 97 


20. Calvert v. Bennett, 
App) 286 8S W. 303. 


#1. Ryan v Lyon, 99 NH. 169, 212 
Mass 416. 


29. Brinkman Co. Bank v Gus- 
tine, 66 P. 990, 68 Kan 758—6 C 
J. p 468 note 99 


23. Ind—Teutonia Loan, etc, Co v 
Turrell, 49 NE 863, 19 Ind Anp 
469, 65 AmSR 19. 

Pa—~National Bank of the Republic 
v. Tasker, 1 Pa Co. 173 


2s Kan—wWestern Grocer Co vyv 
Alleman, 106 P. 460, 81 Kan. 548, 
186 AmSR. 398, 37 LRA(NS) 
620 

Pa —Commonwealth vy. Sisler, 46 A 
420, 196 Pa 147 

8.C—George Norris Co. v. Levin, 61 
8H, 1108, 81 SC 86, 


(Tex Civ. 
p 469 note 8 


Co 525 


759, 10 Wash 41 
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25. Nagle v Omaha First Nat Bank, 
77 NW. 1074, 57 Neb. 552—6 CJ 


26. Slngluff v. Sisler, 46 A. 419, 196 
Pa 121—86 CJ p 469 note 4 


27. Pa—Lett v. Wyland Co., 18 Pa. 


Wash—Sheppard v. Guisler, 38 P. 


26. Johnson v Bartek, 76 N.W. 878, 
56 Neb 422—6 CJ p 469 note 7. 


29. Veale v. Bourne, 80 S.W (2d) 
798, 224 Mo App 614. 
Fremium paid on bond 
The premium paid on a bond to re- Bam 
lease an attachment is taxable as ro eee 
costs where the complaint is dis- 
missed on the ments—Willhams v 
Sawyer Bros, (CCANY.) 51 F(2d)/82 Rowe v Kellogg, 19 N.W 957, 
1004, 81 ALR 1627. 
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§ 478. Review of Action on Motion 


An appeal from an order dissolving or refusing 
to dissolve an attachment 1s governed by the rules 
applicable to an appeal generally, and hence the 
various phases of this subject are treated in the 
title Appeal and Error. 


§ 479. Damages and Costs on Dissolution 


Subject to exceptions, the general rule Is that the 
plaintiff is liable for costs and, in some instances, dam- 
ages, on dissolution of the attachment. 

On dismissal of plaintiff’s cause of action in at- 
tachment, ordinary costs should be taxed against 
plaintiff as in other cases,*® and in some jurisdic- 
tions 1t is held proper, on dissolving an attachment, 
to assess defendani’s damages by reason of the is- 
suance of the writ.29 Under a statute providing 
that a writ of attachment to secure jurisdiction of 
a nonresident shall be dissolved when he makes a 
general appearance, the costs of the attachment 
should not be included in the judgment where de- 
fendant enters his personal appearance.31 Where 
defendants in an attachment proceeding made a 
general assignment, and the assignees moved to 
dissolve the attachment, and a similar motion was 
made by one of the defendants who had an in- 
terest in the property, and an order of dissolu- 
tion, made at chambers, was brought up for re- 
view on certiorari and sustained as to defendant, 
it was held that the writ of certiorari was not of 
right under the circumstances, and that, although 
the assignees had no statutory nght to move for 
dissolution, yet the equities were in their favor 
and no costs would be allowed for or against 
them.22 Costs may be taxed against defendant 
on an ill-founded petition to dissolve although the 


v. Guisler, 88 P)}30. Ark—Rodgers v. Cades, 146 8. 


W. 607, 108 Ark 187, 

Ind T—Barton v Ferguson, 87 S.W 
49, 1 IndT 268 

La—Mitchell vy Murphy, 60 So. 677, 
181 La 1040. 

6 CJ. p 470 note 17. 


Diminution in value of stock 

Under a statute so permitting, the 
chancellor may order that, in the 
event a suit against a nonresident 
ig dismissed or discontinued, shares 
of stock seized to confer jurisdiction 
shall be restored to the owner with- 
out diminution in value or complaim- 
ants shall pay the difference —Can- 
pee v. Sachs, 162 A. 78, 18 DelCh 


Const Co v. 


Semple Place Realty Co, 193 8.W. 
643, 270 Mo 4650, 


54 Mich. 206, 
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writ of attachment is later quashed on the ground 
of defective service.83 


Where the attachment is dissolved by appearance 
of the nonresident defendant, no attorney's fees 
will be taxed as costs against plaintiff, in the ab- 
sence Of a statute making provision therefor. 
Attorney's fees will not be awarded defendant 
where the attachment 1s dissolved because of a 
mcre irrcgularity in the signature of the affidavit 
and not because plaintiff was not entitled to an 
attachment.85 


Damages and costs accruing from wrongful at- 
tachment are considered in §§ 520, 555-565 infra. 


§ 480. Reinstatement 


If the order discharging an attachment has not been 
made at the time judgment is rendered, the court may 
reinstate the attachment when convinced that the dis- 
charge was error, on a timely motion for reinstatement. 

It has been held proper for a court, when con- 
vinced of its error in quashing an attachment, to 
set aside its order doing so, and thereby to rein- 
state the same at the same term at which it was 
rendered,®6 or even when final judgment has been 
rendered,37 but an order dischareing an attach- 
ment made at the time judgment is rendered 1s 
final, and the attachment cannot be reinstated 38 
Affidavits filed on a motion to reinstate an attach- 
ment, but which it was mmproper for the court to 
consider, cannot be considered on an appeal from 
an order restoring the attachment lien.39 


Under a statute authorizing a judge of the court 


$3. Stock v. Reynolds, 80 NW 289,,35. Bass v. Baskowitsz, 129 So. 201, 


121 Mich. 856, 6 Detroit Leg N 489./ 170 La. 779 


Waiver of objection to jurisdiction 36. Miss—Adams v. Evans, 19 So. 
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of appeals to reinstate an attachment, vacated by 
the circuit judge, on inspection of the copy of the 
record, including the evidence, if the evidence con- 
sidered on the motion to discharge was oral, it 
should be certified by the circuit court as are bills 
of exception in ordinary appeal,£9 and, if the evi- 
dence consists of depositions, a transcript of such 
evidence with a certificate of the judge should be 
prepared as in equitable actions on appeal‘! It 
18 not a compliance with the statute to offer « 
copy of the order of the circuit court discharging 
the attachment, together with the original papers 
in the action, where there is no showing as to what 
evidence was considered on the motion to dis- 
charge.42 Where an attachment has been dis- 
charged by the circuit judge and reinstated by a 
judge of the court of appeals, it will be assumed 
that the discharge and reinstatement were made 
on the merits of the case, and such presumption 
is entitled to a controlling influence.t8 The dis- 
charge of an attachment, pendente lite, is an in- 
terlocutory order, from which no appeal lies; it 
can be reinstated only by application to and before 
a judge of the appellate court.*4 


To be effective, the motion for reinstatement 
must be made within the statutory period of limi- 
tation prescribed therefor.*5 


Where an attachment after dissolution is rein- 
stated, the lien thereof is of the same force and 
effect as if there had been no order of dissolution,#¢ 
unless the property has been sold in the meantime 
and the proceeds distributed.47 


against the surety on attachment 
bond —Davis v. Cass, 142 A. 377, 127 
Me i167. 


Where a defendant in attachment 
proceedings, after appearing special- 
ly, and moving to quash a writ of at- 
tachment on the ground of defective 
service of the writ, and pending the 
determination of the application, pe- 
titions for a dissolution of the writ, 
which petition is 11l-founded, he can- 
not, after granting of the motion to 
quash, object that the court had no 
jurisdiction of the petition to dis- 
solve, so as to escape lability for 
costs therem-—Stock v Reynolds, 80 
NW. 3289, 121 Mich. 366, 6 Detroit 
Leg.N. 489. 


3% Veale v. Bourne, 30 S W.(2d) 
798, 224 Mo.App 614. 


memedy for recovery of fees 

The remedy of defendant in at- 
tachment for the recovery of attor- 
ney fees on dissolution of attach- 
ment is by separate suit or suit on 
bond for special damages—Veale Vv. 
Bourne, 80 8S.W.(2d) 798, 224 Mo 
App 614. 


834 

Tex—Woldert v Nedderhut Packing 
Provision Co, 46 SW. 878, 18 Tex 
CivApp 602 

6 C.J. p 470 note 20. 


Mistake of plaintif 

Plaintiff, who through mistake di- 
rected the officer to abandon attach- 
ment, was entitled on a petition 
therefor to an entry of the suit as 
of the term at which it would have 
been entered but for the mustake, 
and attachment would be thereby re- 
instated—Langdell v. Hastern Bas- 
ket & Veneer Co, 99 A. 90, 78 N.H 
243. 


37. Woldert v. Nedderhut Packizg 
Provision Co, 46 SW. 878, 18 Tex 
Civ.App 602—6 CJ. p 470 note 21. 

88. Davidson v. Allan, 5 Ky L. 688. 

Relnstatement at subsequent term 
After dismissal for want of serv- 

ice, &@ case may not be restored to 

the docket at a subsequent term to 
enable plaintiff to take judgment 
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38. Pach v. Orr, 1 N Y.S. 760, 15 N 
Y.Civ Proce. 176, affirmed 20 NBD 
415, 112 N.Y. 670—6 CJ. p 470 note 
38. 

40. Buck v. Watson, 170 S.W. 609, 
161 Ky. 169 

41. Buck v. Watson, supra. 

42. Buck v. Watson, supra 

43. Shercliff v. Cooper, 5 Ky Op 772 

44. Whinihister v. Darnaby, 4 Ky 
Op 326. 

45. Cal—O'Connell v. Rogers, 287 P 
775, 732 CalApp. 689—Clark v Snu- 
perior Court in and for Los An- 
geles County, 174 P. 681, 37 Cal 
App 1732 

Ky —Holbrook v Sanders, 287 SW. 
944, 216 Ky. 421 


46. Gillig v George C. Treadwell 
Co, 42 NE. 590, 148 NY. 177—6 
CJ. p 471 note 29. 


47. Haebler v. Myers, 30 N.B 963, 
182 NY 868, 28 AmSR 689, 15 
LRA. 588—6 C.J. p £71 note 380. 
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XII. PROCEEDINGS IN MAIN ACTION 


§ 481. Prosecution of Action in General 

The proceedings In the malin action, except as con- 
cern the attachment, are, in the absence of contrary 
statute, controlied by the ordinary rules as to civil pro- 
cedure. 

In general, as will be seen from the following 
sections, proceedings in the action which is begun 
by attachment or to which attachment is ancillary 
are controlled, except as to matters arising out of 
the issuance or levy of the writ of attachment, 
by the rules governing other civil actions. Where 
the action 1s one in which the remedy by attachment 
is not authorized by statute, the issuance and levy 
of the attachment will confer no jurisdiction ;*8 
but, on the other hand, where the court has ac- 
quired jurisdiction otherwise than by attachment, 
a defect therein or a failure thereof, as where the 
goods attached were not the property of defendant, 
will not constitute a defense to plaintiff's demand.t? 
Under an original attachment proceeding instituted 
to obtain a judgment in rem against a nonresident, 
plaintiff must prove both the debt and the attach- 
ment lien 50 


Where the effectiveness of an attachment lien is 
dependent on the establishment of the creditor's 
clam at law, any action in the attachment case 
before a trial and judgment in the main suit is pre- 
mature,5! but, where there has been a service of 
summons and complaint, an order of condemnation 
as to the attached property is appropriate although 
a claim suit undependent of the main suit has not 
been tried.52 


Unless the statutes provide otherwise, the pro- 
cedure in an action on a purchase-money attach- 
ment is the same as in ordinary attachments.58 


48. Mudge v. Steinhart, 20 P 147, 


§ 482. Process or Notice 


Process or notice in proceedings in the main ac- 
tion where an attachment has issued must, as will 
be seen in the following sections, comply with stat- 
utory and constitutional requirements as to its 
necessity, nature, and sufficiency. 


§ 483. —— Necessity for 


Notice or service of process In accordance with the 
statute is eesential to jurisdiction. 


Under the constitutional requirement of due 
process of law, which will be considered in the 
title Constitutional Law § 568 [12 C.J. p 1193 note 
76], as well as under principles of natural justice, 
1t 18 necessary that one have notice of some sort 
before his property shall be bound by a judicial 
sentence, and it 1s essential to the jurisdiction of 
the court in attachment proceedings that defend- 
ant shall be served with notice or process either 
personally or by some other mode provided by law 
m lieu of personal service.54 Where the statute 
makes no provision for actual notice to defendant, 
the seizure of property under the writ stands in 
place of personal service and authorizes a judg- 
ment against the propcrty,55 but, where the stat- 
ute provides for notice to defendant, a failure to 
give such notice is a ground for abating the writ,56 
dismissing the suit,57 or reversingS®’ or setting 
aside, 1n direct proccedings,59 the judgment ren- 
dered therein. As to whether a judgment rendered 
without the required notice to defendant, where 
there has been a valid seizure of property, 1s void 
or merely voidable, the cases are in conflict. In 
some jurisdictions it has been held that the court 


Pa—Spettigue v. Hutton, 9 PaCo izer Co, 149 SE 711, 40 Ga App 
73 Cal 34, 12 AmSR. 17—6 CJ 166. 427 


p 74 note 52 


42. Dugundn v Paico, 180 NYS 
881, 190 App Div 707. 


560. Arnold v Pike, (TexCiv App ) 
191 S.W 207 


Sil. Union Trust Co. v. Biggs, 137 
A. 509, 158 Md. 50. 


52. Cooper v. Owen, 161 So 98, 230 
Ala. 316. 


53. Nixon v L A Russell Piano Co, 
(GaApp.) 1809 SH 748 


& Ark.—Bank of Pangburn v. Tate, 
227 SW. 389, 147 Ark 292. 
ta—Pugh v. Flannery, 92 So 699, 


§ C—Stephens v. Ringling, 86 SE | Or—Okanogan State Bank of River- 
688, 102 SC. 3338. side, Wash v Thompszon, 211 P 
6CJ p 471 note 82. 933, 106 Or 447 
Tex.—Pantase v. Fox-Head Spring 
ee ath Umit for service Beverage Co, (CivApp) 23 SW 
The last sentence of Mason St. (2d) 614, affirmed 87 S'W.(2d) 724, 
120 Tex 270—Cook v Waco Auto 
(1927) § 9342, which provides that I Co. (Cav A 29 
the main action must be begun as ecs 473 (Civ App ) 9 5 Ww. 514 
provided in § 9199 not later than - bp 472 note 40. 
sixty days after the issuance of the|56 NH—Nelson v. Swett, 4 NH 
writ of attachment, does not modify| 256 
the requirement that the summons| N-¥ —Martin v Smith, 75 NYS 780, 
be issued, but only sets a limit on| 37 Misc 425, affirmed 76 NYS 
the time when the service of the| 1020, 71 AppDiv 618 
summons shall be completed and the| NC —Burwell v. Lafferty, 78 NC 
action begun by acquiring jurisdic- 383 
151 La. 1068—Collns v. McCook, thon in the main action—Borgen v |57. Bland v. Schott, 5 Mo. 218 
tum v, McWilhams, 7 La.App 91. | 55. Ga—Coral Gables Corporation| (Tenn) 260—6 CJ p 471 note 36 
Okl —Davies v. Thompson, 160 P. 75,| v Hamilton, 147 SH 494, 168 Ga.|&9. Drysdale v. Bulox Canning Co, 
61 OklL 21, LU RA.1917B 396. 182—Hendricks v Georgia Fertil- 7 So. 541, 67 Miss. 534. 
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acquires jurisdiction over the property by a valid 
levy thereon, and its judgment in regard thereto 
is binding until reversed on appeal or set aside in 
some direct proceeding for that purpose ,®9 but 
the weight of authority appears to be that the ju- 
risdiction acquired by the seizure of the property 
is not to pass absolutely on the rights of the parties 
but only to pass on such rights after defendant has 
been given an opportunity to appear and defend; 
and, where this view 1s maintained, a judgment 
rendered without the notice prescribed by law 
against a defendant who has not appeared is 
deemed absolutely void and open to collateral at- 
tack 61 In any event, to support a judgment there 
must be either personal service or a valid levy.&2 


§ 484. —— Requisites and Sufficiency 


The process or summons must conform to statutory 
requirements. 


The process or summons in attachment must 
conform to the statutory requisites,63 although an 
irregularity may be disregarded where defendant 
has been served with process giving him all the no- 
tice to which he 1s entitled 6 Where process has 
been regularly issued but irregularly served 1n the 
first instance, an alias summons may be directed 
and served if there has been no discontinuance of 
the action.65 


Where other creditors come in under an attach- 
ment, if defendant was duly served with process 
m the attachment suit first commenced, this is 
sufficient as to the other claims filed thereunder.®@ 
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§ 485. —— Inclusion of Summons Clause in 
Writ 
When permitted by statute the Issuance of a writ of 
attachment containing a summons clause Is sufficient is- 
suance of a sum™ons. 

The issuance of a writ of attachment containing 
a summons clause is sufficient issuance of a sum- 
mons within a statute providing that a civil action 
is commenced by filing a complaint and causing a 
summons to issue thereon.67 


§ 486. —— Time for Service 


Service or publication of summons must be made 
within the time specified by statute. 

Jurisdiction in attachment may only be acquired 
by service or publication of summons within the 
period of time specified by statute.68 It 1s not 
necessary that notice to defendant in attachment 
be served at or before the issuance of the writ,®® 
nor 1s it improper if the summons is placed with 
the sheriff before the complaint 1s filed 7° 


§ 487. —— Personal Service and Proof 
Thereof 


In general personal service made and proved in ac- 
cordance with the statute is essential to support a Judg- 
ment in personam as distinguished from a Judgment In 
rem. 


If defendant in attachment resides or can be 
found in the state, he may be brought before the 
court by personal or other service of summons.” 
Where the proceeding is in rem and no personal 
judgment 1s sought, personal service on defendant 
18 unnecessary,’* but to authorize a judgment bind- 


60. Shea v Shea, 65 SW. 869, 154 
Mo 6599, 77 AmSR 779—6 CJ p 
472 note 88 


61. Bank of Pangburn v. Tate, 227 
SW. 389, 147 Ark 292—6 C.J p 
472 note 39 


Acts equivalent to seizure 

Under a statute, dispensing with 
the performance of acts equivalent 
to seizure of property on attachment, 
and providing for the filing and re- 
cording of the prescribed certificate 
made by the sheriff to afford notice 
to intended purchasers that real 
property affected thereby has been 
subjected to a lien for the payment 
of such a sum of money as may be 
recovered in an action therefor, the 
court acquires jurisdiction and con- 
trol over the proporty attached to 
the same extent as resulted under 
the former procedure —Okanogan 
State Bank of Riveiside Wash v 
Thompson, 211 P 938, 106 Or 447. 


62 Lewis v Martin, (La App) 169 
So. 268—6 CJ p 472 note 42 


63. Ala—Guy v Pridgen & Holman, 
118 So 229, 22 Ala App 6595. 


7CJS—41 


La—Inter City Express Lines v. 
Guarmsco, (App) 165 So 1737 

Mont—Duluth Brewing & Malting 
Co v. Allen, 149 P 494, 61 Mont 
89 

N Y—Brandow v. Murray & Tregur- 
tha Corporation, 196 NYS 293, 203 
App Div 47—Fair v Kenny, 171 N 
YS 694, 108 Mise. 412 

§C—Stephens v. Ringling, 8¢ SH 
688, 102 SC 888. 

Tenn—Rosenbaum iV. 
Tenn Civ App 6380. 

6CJ p 473 note 47 


64 Md—Tonn v. Collins, 81 A. 319, 
116 Md 62 

Mo—Winningham v. Trueblood, 61 
SW. 399, 149 Mo 65732. 


Process not showing attachment 

A. judgment foreclosing an attach- 
ment against a nonresident is not 
bad because neither the notice served 
nor the copy of the petition deliv- 
e1ed to the nonresident showed the 
attachment —Findlay v. Lumsden, 
(Tex Civ App.) 171 SW. 818 


65. Water Front Coal Co vy. Smith- 
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Herron, 65 


fleld Marl, etc., Co., 76 SE 937, 114 
Va 482 

66. Woods v. Brown, 98 Ind 164, 
474 AmD. 369 


@7. Handley v. Anderson, 82 SW 
716, 6 Ind T 186—6 CJ. p 474 note 
55. 


68. Mont.—Duluth Brewing & Malt- 
ing Co v. Allen, 149 P 494, 51 
Mont 89 

N.Y —Fredman v. Prescetti, 192 N. 
YS 656, 199 AppDiv 885—Fair v 
Kenny, 171 N.Y.S 694, 1083 Misc 
413 

6 CJ p 473 note 53, p 474 note 64. 


68. Runner v Scott, 50 NH 479, 150 
Ind. 441—6 CJ. p 473 note 52 


70. Booth v. Heberlie, 2 P (2d) 1108, 
187 Or 354. 


71. Magrew v. Foster, 54 Mo 2658. 


72. Ga—Coral Gables Corporation 
v Hamilton, 147 8H. 494, 168 Ga. 
182 

Iowa —Security Sav. Bank v. Cimp- 
rich, 208 NW. 24, 199 Iowa 1061. 

Mo—State ex rel Rabiste v South- 
ern, 254 SW. 166, 300 Mo. 417. 


§ 487 


ing on defendant’s person, where he has not ap- 
peared, it is essential that he shall have been 
served with process, either personally or by some 
mode equivalent to personal service.78 In the fed- 
eral courts personal service on defendant 1s in- 
dispensable and no issue and levy of attachment 
In an action begun in a federal court is permitted 
1f personal service has not been or cannot be 
made.74 


In accordance with statutory provisions reg- 
ulatory thereof, personal service 18 made in the 
usual manner, by delivering to defendant 1n person 
a copy of the summons or notice at some place 
within the state where the action is brovght or 
pending,’5 and an acceptance by defendant of per- 
sonal service outside of the state 1s sufficient to 
give the court jurisdiction to render judgment on an 
attachment against land.76 The proof of service 
must specifically show that the statutory require- 
ments have been complied with and so a mere re- 
cital in the record that the action was commenced 
by attachment on defendant’s property, with no- 
tice, is not conclusive that there was personal 
service on defendant.?7 An incomplete return of 
an officer will not be impeached after judgment if 


W.Va—Byrd v Rector, 168 SH 846, 


112 W.Va. 193, 81 ALR. 1213. Iowa 143. 
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76. Clark v. Tull, 84 N.W. 10380, 
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it is not so incomplete as to negative a perform- 
ance of the essential requirements of service.?8 


§ 488. —— Substituted Service 


Substituted service, when permitted, must be made 
in conformity with statutory requirements. 

Substituted service is sufficient when permitted 
by statute,?® but in making such service the stat- 
utory requirements must be complied with 80 
Where attachment 1s necessary in order that sub- 
stituted service may be resorted to, the nominal 
attachment of a chip has been held a sufficient 
compliance with the statute.81 


Where notice by mail is permitted, a copy of 
the notice must be mailed to each defendant, and 
consequenily two defendants cannot be served with 
notice by mailing a single copy to them, although 
they are husband and wife, such service being 
prima facie void as to both.82 


In jurisdictions where posting 1s a method of 
service, the proper averments therefor must be 
made,83 the notice must be posted at the specified 
place, and must consist of all the required docu- 
ments85 The legality of the service must be 
determined solely from the sheriff’s return, and 


113} Service on attorney as vahdating 
#O,2uTe 


Meoessity of attempt 

When an affidavit for attachment 
1s on the ground of nonresidence of 
defendant, the officer executing the 
attachment writ is not required to 
make an effort to summon defendant 
—Walton v Gregory Funeral Home, 
(Miss ) 154 So. 717. 


73. Exchange Nat. Bank v. Clement, 
19 So 814, 109 Ala. 270—6 CJ. p 
478 note 48 


74, Cleveland & Weatern Coal Co. v 
J. H. Hillman & Sons Co, (DC 
Ohio) 245 B 200—6 CJ. np 478 note 
50. 


76. Stowell v. Hooper, 116 A. 2656, 
121 Me 152—6 CJ. p 474 notes 57, 
58 


(L) A writ of capias or attach- 
ment, whereon an attachment has 
been made, should be served by sum- 
mons under Rev St. o 86 § 17, and not 
by reading or copy lke a writ of 
original summons—Stowell v. Hoop- 
er, 116 A 256, 121 Me. 1652. 


(2) Service by reading the writ to 
defendant 18 insufficient under Pub. 
St c 219 § 3, providing that, “when 
the goods or estate of a person are 
attached, a summons in the form 
prescribed shall be delivered to the 
defendant, or left at hus abode’”— 
Blake v. Smith, 88 A. 16, 67 NH 
183. 


77 Godfrey v. Downer, 47 Vt. 658 


78 Richardson v. Carr, 171 P. 476, 
68 OkL 46. 


78. Stowell v. Hooper, 116 A 256, 
121 Me 152—6 C.J p £74 note 61 


Citation through curator ad hoo 
Service on a nonresident by cite- 
tion through a curator ad hoc as pro- 
vided by statute iw sufficient xf de- 
fendant has actual notice—lInter 
City Express Lines v Guarisco, (Le 
App) 165 So. 727—~National Safe & 
Lock Co. v. Davis, 6 La App 210. 


80. Bloom v Kahl, 255 Di App. 456 
—§ C.J. p 474 note 63. 


Sl. Jordan v. McKay, 165 A. 902, 182 
Me 66. 


&& Rabbitt v Frank C. Weber & 
Co, 1830 NH. 787, 297 IIL 491 


63. Bloom v. Kahl 255 IILApp 456 


&. Collins v. McCook, 186 So 204, 
17 La App 415—Wnght v Melder, 
125 So. 765, 12 La.App. 222. 


Court room door 

In a@ suit against a nonresident de- 
fendant, failure to affix a writ of at- 
tachment on the court room door or 
on @ bulletin board near the entrance 
to the court room was held fatal — 
Wright v Melder, 125 So 765, 12 La 
App 223. 
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Where the attachment was not 
posted as required by statute, a ci- 
tation served on an attorney appoint- 
ed cannot validate séizure under at- 
tachment or give jurisdiction —Par- 
ry v. Cox, 4La<App 238. 


85. Pugh v. Flannery, 92 So. 699, 
151 La. 1063. 


Copy of writ 

Where a certified copy of the orig= 
inal writ of attachment was not 
posted as required by statute, with 
respect to nonresident defendants, 
service of the writ on the garnishee 
was illegal and of no effect, and no 
jurisdiction was acquired by the il- 
legal se1zure—Pugh v. Flannery, 92 
So 699, 151 La. 1068 


Statute complied with 

In proceedings in rem by attach- 
ment against an absent or nonresi- 
dent defendant, Code Pract. arts 264, 
255, providing for service of attach- 
ment and citation on an absent or 
nonresident defendant by posting at 
the courthouse door, and requiring 
the sheriff to keep a copy of the pe- 
tition for delvery to defendant or 
advocate appointed to defend him, 
were sufficiently complied with by 
posting a copy of the petition, as 
well as attachment and citation — 
National Park Bank v. Concordia 
Land & Timber Co, 97 So. 272, 154 
La $1 


tT C.J.5. 
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parol evidence is not admissible to show a proper | when it appears that such was not the intention 
of the legislature.89 


posting of the required notice.86 


§ 489. —— Service by Publication and Proof 


Thereof 


a. In general 
b. Conditions precedent 


Hoan 


Mailing of notice 
g. 


of publication 


i. Defects and objections 


a. In General 


Service by publication Is authorized under certain 
circumstances, but the statutory provisions must be com- 


plied with, 


In accordance with statutory provisions, service 
by publication is authorized where defendant 13 a 
nonresident, or has left the state, or where his res- 
idence 1s unknown,’? but such statutes must be 
strictly complied with 88 A statute pertaining to 
notice by publication in actions generally will not 
be held to amend a statute relating to attachment, 


se. Collins v. McCook, 186 So. 204, 
17 La App 416 


87. Security Sav Bank v. Cimprich, 
203 NW. 24, 199 Iowa 1061—6 CJ 
p 474 notes 63—65. 


88. Flint v. Coffin, (NC.) 176 F. 872, 
100 CCA. 842 


Service in foreign country as basis 
for publoation 

Service in a foreign country in the 
first instance in attachment proceed- 
ings cannot, it has been held, be 
made the basis for proceeding by 
publication.—Stearns v. Taylor, 27 
Mich. 88. 


Void attachment 

Under Ohio law, service by publi- 
cation on nonresident defendant 
which was based on void attachment 
is invalid —Doherty v. Cremering, (C 
CA Ohio) 88 F (2d) 388 


89. Marshall Field & Co. v. Thomp- 
son, 288 TllApp 146. 


90. Sonnak v. Walker, 

848, 191 App Div. 157. 
Statutory perlod compnted from or. 

der 

Attachment, provided for by Code 
Civ Proc § 686, where a resident has 
been absent from the state for more 
than six months past and has not 
designated the person on whom to 
serve &@ summons in his behalf, can- 
not be issued, where the order of 
publication has not been granted, for 


180 NYS 


Application for order 
Order for publication 
Sufficiency of publication 


Proof of service by publication 
h. Personal service outside state in lieu 


b. Oonditions Precedent 


Conditions precedent must be complied with before 
service by publication may be effected. 

Before service by publication may be resorted to, 
an order for publication must be procured when 
such is a statutory requirement 99 Dependent on 


the particular provisions of the statute pertaining 
thereto, it has been held that the order for service 
by publication may be made before the warrant is 
issued or before there 1s any actual levy of the 
attachment,®! while m other cases, decided under 
dissimilar statutes, it has been held that the at- 
tachment must be issued and levied before the 


order for publication 1s made.92 As the issuance 


of a summons 1s the commencement of the action, 
it has been held that an order for publication of 


summons and notice of attachment and the actual 


manner. 


until the grant of order of publica- 
tion the statutory period cannot be 
computed, and to meet the required 
conditions an order for publication 
must precede or be granted concur- 
rently with the attachment —Sonnak 
v. Walker, 180 NYS. 848, 191 App 
Div 167. 


Wacation of order for publication 

That an attachment against the 
property of nonresident defendant is- 
sued prior to procuring of an order 
for publication was vacated, and that 
the attached property was sold and 
conveyed to a stranger, did not war- 
rant a vacation of the order for pub- 
lication of notice against a nonresi- 
dent defendant, since the vacated at- 
tachment may be reinstated on ap- 
peal or another attachment may be 
procured —Sexton v, Bernheimer, 171 
NYS 696, 104 Misc. 1. 


91. SD—TIowa State Sav. Bank v. 
Jacobson, 66 NW 458, 8 SD. 292 

Tex —Pantaze v. Fox Head Spring 
Beverage Co, 37 SW (2d) 724, 120 
Tex 270, affirming (CivApp) 33 
S'W (2d) 514. 

Wis —Gallun v. Wal, 92 NW. 1091, 
116 Wis. 236 


92. Little v. Christie, 48 SH. 89, 
69 SC 57—6 CJ p 475 note 73. 


Attachment prior to asafidavit for 
publication 
A motion to discharge an attach- 
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publication thereof do not give jurisdiction, where 
the summons had been merely filled out and not 
issued, and issuance had not been waived.98 


c. Application for Order 


The application for an order of publication must 
show the existence of facts warranting service in this 


ment, on the grounds that the at- 
tachment order was issued and levied 
on the land before the affidavit for 
publication was filed, is properly 
overruled —Button v. Maker, 200 P. 
777, 838 Okl 765 


mn Mew York 

(1) Under Civ.Pract Act §§ 2332, 
498, which amended and consolidat- 
ed earlier statutes on the subject, no 
order for service by publication in 
an action to recover a sum of money 
only against a nonresident may be 
made, except on proof that property 
has been seized by attachment — 
Dimmerling v. Andrews, 189 NE 774, 
286 NY. 48, 142 NH 2638, 286 N Y. 
510, reversing 198 NYS $325, i119 
Misc 829, affirmed 198 N'Y.S. 909, 
205 App Div. 855. 


(2) Prior to the above decision the 
cases seem not to have been in ac- 
cord, due to some extent to altera- 
tions in the statute. Thus, in some 
cases a prior levy of the attachment 
has been held necessary —Guffey Vv. 
Grand Trunk R Co., 122 N.Y.8S 947, 
67 Misc 553—Wilson v. Lange, 88 N 
YS 180, 40 Misc. 676. 


(3) In other cases it has been 
held unnecessary —Parke v Gay, 59 
N Y.S. 890, 38 Mise. 329—Whitman 
v Vullo, 197 NYS. 577—Merkle v. 
Sable, 197 N Y.S 676. 


93. McClure v. Fellows, 48 SH. 951, 
131 NC. 609. 


§ 489 


The application for an order of publication should 
be on affidavit showing the existence of the facts 
warranting service in this manner,®* such as that 
defendant has property within the state95 subject 
to attachment,26 and, where so required by statute, 
that an attachment has been issued.97 If required 
by statute, a description of the property must also 
be included 98 Where the necessary facts sufi- 
ciently appear from the affidavit for attachment, 
the application may be based thereon, and an ad- 
ditional affidavit 1s not necessary.99 


d. Order for Publication 


The order of publication must sufficiently deslgnate 
defendant, although defects may be cured by an alias or- 
der, 

An order for publication designating nonresi- 
dent defendant merely by his initials is :nsufficient,! 
but an alias order of publication may cure de- 
fects in a previous publication’ The issuance of 
an order of publication raises the presumption that 
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tofore without any indorsement thereon of the date 
and filing ¢ 


e. Sufficiency of Publication 


The publication must substantially comply with the 
statutory requisites as to its manner, period, time, and 
contents. 


The publication must be in the mode,‘ for the 
period> and within the time® required by the 
statute, and all the matters which the statute re- 
quires to be set forth must be contained therein.? 
Generally, where only personal property is at- 
tached no description is required,? but where real 
property is the subject of the attachment it must 
be described with certainty.2 However, a defect 
in the published notice 1s not fatal if the property 
18 adequately described in the affidavit for service 
by publication1® Jt is also necessary that the 
publication should be to defendant,11 but the mere 
fact that a resident defendant 1s described in the 
published notice as a nonresident will not invali- 
date the notice, where it 1s otherwise as pre- 


the petition and other papers had been filed there- 


94. N Y—Friedman v Prescetti, 192 
N Y.S 65, 199 App Div 885 

Ok!1—City Nat Bank v. Sparks, 161 
P 225, 60 OKL 645. 

6CJ p 476 notes 73, 74. 

95 ND—Kelm v. Louand, 228 NW 
420,59 ND 18 

O1 —Lesle v McNeil, 154 P. 884, 79 
Or. 364 

@¢CJ p 476 note 76. 


Affidavit that sheriff attached prop- 


erty 

An affidavit that certain property 
of defendant has been attached by 
the shenff is sufficient to comply 
with a statute requiring that the al- 
legation be made that defendant has 
property within the state—Kelm v 
Loiland, 228 NW. 420, 59 N.D 18 


96 Pennsylvania Mortg Trust Co. 
v Norris, 54 P. 288, 8 Kan App 
699 


97. Wilson v Lange, 88 NYS 180, 
40 Mise 676—6 CJ. p 475 note 77. 


88. City Nat Bank v. Sparks, 151 P. 
225, 50 Okl 648 


99. Burnett v McCluey, 4 8 W. 694, 
932 Mo 230—6 CJ p 475 note 79 


LiL. Missouri, etc, R Co v. Morru, 
184 S.W 1027, 153 MoApp. 667. 


2. Best v. British, etc, Moritg. Co., 
88 SH. 928, 128 NC. 861 


Absence of notice of warrant of at. 
tachment 


‘Where a publication of summons 
in an attachment proceeding begun 
July 17, 1900 was defective m not 
containing notice also of the war- 
rant of attachment, as required by 
Code § 852, an alias order of publica- 
tion, which was made in due time, 
and complied with the section, prior 


scribed.12 


to the November term, cured the de- 
fect-—~Best v British, etc, Mortg 
Co, 88 SE 928, 128 NC 351 


3. Johnson v. Gage, 57 Mo 160. 


4 Doheny v Worden, 78 NYS 9659, 
75 App Div. 47 


Publicat:ons once a week 

Under a statute providing for serv- 
ice on nonresidents by newspaper 
publication once a week for six suc- 
cessive weeks, there must be one 
publication in each of the six weeks, 
and a series of publications of which 
two are made in a single week and 
none in the week following does not 
constitute a valid service —Doheny 
v. Worden, 78 N YS. 959, 75 App Div 
47. 


& Horton v Monroe, 67 NW. 109, 
98 Mich 195, following Colton v. 
Rupert, 27 NW 6520, 60 Mich. 318 
— § CJ p 475 note 85. 


Disoretion of court 

Under CompSt § 802, providing 
that in attachment suits, where 
plaintiff relies on service by publica- 
tion, publication must be commenced 
within thirty days after granting the 
attachment, and § 806, providing that 
publication must be for four suc- 
cessive weeks, the court may in its 
discretion permit the publication to 
continue, on an affidavit filed nearly 
a year after the institution of 
the action, and after defendant has 
appeared specially and moved to dis- 
miss for want of publicaton—Je- 
nette v Hovey & Co, 108 SE 301, 
182 NC. 30 


Motice published for sufficient pe- 
riod.—Lorthioir v. McLeod, 185 So 
148, 102 Fila. 12. 
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6 NY.—Bakalas v. Moscahlades, 
196 NY.S 682, 203 App Div. 554 
—-Rome Trust Co v Cummings, 
206 NY.S 728, 128 Misc 884 

OkI —State v. Bruce, 261 P 861, 128 
Okl 86 

Tex—-Mitchell vy. Reitz, (Civ.App ) 
269 SW. 279, error dismissed 
(Com App) 281 SW. 1044 


Mothoe sufficient—Muills vy. Housel, 
85 SH 17, 168 NC. 651 


7 City Nat. Bank v. Sparks, 151 P. 
226, 50 Okl. 648—6 CJ p 475 note 
86 


8 Beckwith v. Douglas, 25 Kan 159 
—6 CJ. p 475 note 86 [e] 


8 Kan—Cackley v Smith, 38 Kan. 
450—Cohen v. Trowbridge, 6 Kan 
885 

Okl.—City Nat Bank v Sparks, 151 
P. 225, 50 OkL 648. 


Minor defeot 

Although there is a minor defect 
in the description of the land in the 
published notice, if the notice sub- 
sientially complies with the statute 
and states the county in which the 
land 1s located it 1s sufficient —Pitel- 
ka v Pitelka, 171 NW. 894, 108 Neb 
838—Grebe v. Jones, 18 NW. 81, 15 
Neb. 812, overruling Westcott v. 
Archer, 11 N.W. 491, 12 Neb 345 


10. Puitelka v. Pitelka, 171 NW 894, 
108 Neb 388, 


11. Yarbrough v. Pugh, 114 P 918, 
68 Wash 140, 838 LRA(NS) 861 
—6 CJ pn 476 note 87 


12. H O&C A Thompson v J B 
Camors & Co. 89 So. 619, 126 
Miss 172. 
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Plaintiff is entitled to a reasonable time to per- 
fect his suit by order of publication, and the suit 
does not abate immediately on the return of the 
process not served and failure to take such or- 
der.18 


f. Mailing of Notice 


When mailing of a copy of the published notice Is 
required the time and manner of mailing prescribed by 
statute must be complied with. 

Where the statute provides that, in case of serv- 
ice by publication in attachment suits, the clerk 
within ten days after the first publication shall 
mail to defendant, a copy of the published notice. 
A failure of the clerk to do so within the pre- 
scribed time 1s fatal,14 but, if a notice 1s mailed 
to defendant as required, it is sufficient, although 
it requires him to appear on a day which has al- 
ready passed when he receives :it,15 and, unless 
the statute so requires, where notice is properly 
mailed it need not be further shown that it was 
recerved16 No notice by mailing need be given 
in an action of a nature different from that for 
which such notice 1s prescribed,4? and, similarly, 
when the statutory requirement pertains only to a 
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suit against a nonresident, it is not necessary for 
the clerk to mail a copy of the notice to an absent 
resident.18 An affidavit by the clerk that the stat- 
utory requirements have been complied with is 
prima facie sufficient to give the court jurisdic- 
tion.18 


g. Proof of Service by Publication 


Proof of service must show compliance with statutory 


requirements 


Proof of service by publication must show that 


the statutory requirements have been complied 
with.20 


h. Personal Service Outside State in Lieu of 
Publication 


Personal service outside the state Is the equivalent of 


publication when so provided by statute. 


When so permitted by statute, personal service 


on defendant outside of the state is the equivalent 
of publication and mailing of the summons or no- 
tice.21 To render such service effectual there must 
be property of defendant which may be attached 
within the state,24 but no order for publication is 
necessary if not prescribed by statute 2% 


18 McClung v Sieg, 46 SH 210, 64 
WVa 467, 66 LRA 884—6 CJ p 
474 note 68 


Second publication 

Where plainuff, fling an action to 
recover money, on the same day filed 
an affidavit for service by publication 
which was made on the day follow- 
ing, and the court, more than sixty 
days after the filing of the petition, 
quashed the affidavit and pretended 
service, and within thirty days there- 
after plaintiff flled a second affidavit 
for service by publication, and made 
the first publication on the day fol- 
lowing the second affidavit, such 
publication related back to the date 
of filing of the action, which will be 
deemed to have commenced at the 
time of the filing of the first affida- 
vit and publication, thus rendering 
the overiuling motion to dissolve the 
attachment and dismiss the action 
mot error—kKelsei v Reynolds, 244 
P. 1104, 125 Okl 295 


14. Haller v Ruieth, 247 IllApp 641 


Failure of record to show mailing 
A default judgment in a suit 
against a nonrosident begun by at- 
tachment may be valid, although the 
record does not afflmatively show 
that a copy of the advertisement was 
mailed to defendant—Herrick v 
Herniok, 65 So 146, 186 Ala 439 


45. Kirk v Dimer H Dearth Agen- 
cy, 49 NB 413, 171 ill 207, affrm- 
ing 68 [ll App. 468. 


26. Walton v. Gregory Funeral 
Home, (Miss.) 154 So. 717. 


17. Glasgow v. Peyton, 159 P. 670, 
22 N.M 97 


is. H O &C A. Thompson v. J 
B Camors & Co., 89 So 649, 1326 
Miss 772 


19 Guy v Pridgen & Holman, 118 
So 229, 22 Ala App 695 


20. Doheny v Worden, 77 NYS 
959, 75 App Div 47 


Affidavit before full expiration of 
time 

An affidavit of pubjJication of the 
notice of attachment for six succes- 
Slive weeks, as required by statute, 
together with the declaration of 
plaintiff in the suit, filed after the 
last publication, but before the ex- 
piration of the sixth week 1s not pre- 
maturely filed, within a statute pro- 
viding that plaintiff, on filing an af- 
fidavit of the publication may file 
his declaration and proceed as if a 
copy of the attachment had been 
personally served, although the time 
to plead to the declaration did not 
begin to run until the service was 
completed by the expiration of the 
six weeks from the date of the first 
publication—Kurtz v Gartner, 104 
NW 696, 141 Mich. 262 


a1. Furst Nat Bank v Proffitt, (Mo. 
App) 293 SW. 521—Payne_ v. 
Brooke, (MoApp) 217 S.W 595— 
6 CJ. p 476 note 91. 


foreclosure is 
An attachment len on land of a 


nonresident defendant, duly served 
personally by notice as provided by 
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Merely 


statute, can be foreclosed, although 
defendant was not informed by the 
nonresident notice served on him 
that foreclosure was sought.—Lane 
v Furst Nat Bank, (TexCiv App ) 
216 SW 490, error refused 


Unnecessary information 

The fact that summons on @ non- 
resident contains more information 
than necessaly will not invalidate it 
—First Nat Bank v. Proffitt, (Mo. 
App) 298 SW 624. 


Summons to answer “petzion” 

A summons for defendant to an- 
swer the “petition” 18 not invalid in 
that it does not comply with the 
statute requiring defendant to an- 
swer the “action,” where defendant 
has received all the necessary in- 
formation -—Fuirst Nat Bank v Prof- 
Att, (MoApp) 2938 SW 624. 


22. N.Y.—American Bank v Goss, 
142 NH. 166, 286 NY 488, revers- 
ing on other grounds 198 NYS 
857, 204 App Div 7659. 

Wash—Morris & Co. v. Belkin, 166 
P. 1142, 97 Wash 457 


93. American Bank v. Goss, 142 N. 
HB. 156, 286 NY 488, reversing 198 
N.YS 857, 204 App Div 1759 


Sherif’s certificate sufficient 

The sheriff's certificate that a war- 
rant of attachment was levied on de- 
fendant’s property within the state 
ws ordinarily equivalent to the affi- 
davit required by Code CivProe § 
488 subd 5, where summons is served 
outside the state—American Bank, 
v. Goss, 142 NE. 156, 286 N.Y. 488, 


$ 489 


leaving a copy of the summons at defendant’s resi- 
dence outside of the state 1s not sufficient under 
a statute specifying personal service.*4 


i, Defects and Objections 

Immaterial mistakes do not vitiate the attachment 
and if the court has acquired jurisdiction defects may be 
cured by amendment or by a new publication. 

An immaterial mistake in a notice by publica- 
tion docs not vitiate an attachment properly issued 
and levied,*5 and if the court has acquired juris- 
diction a defect may be cured by amendment or by 
a new publication.26 However, where the statute 
provides that, if a copy of the attachment shall not 
have been served on any of defendants, and none 
of them shall appear, plaintiff, on filing an afndavit 
of publication of notice, may file his declaration 
and proceed as if service had been made, a judg- 
ment in a suit begun by attachment agamst a non- 
resident who was not served, and who did not ap- 
pear, is void where the declaration was filed several 
months before the affidavit of publication #7 Where 
a motion to set aside an order for publication 1s 
made on the grounds that defendant has no leviable 
property in the state, plaintiff may introduce proof 
that defendant has such property 28 A notice of 
a motion to set aside an order of publication need 
not specify a jurisdictional defect on which it 1s 
based,29 but an objection that the court has not 
obtained jurisdiction of the person of defendant 
does not present the question of the sufficiency of 
an affidavit for publication of summons in attach- 
ment.%0 


If the statute does not require a summons, where 
service is by attachment and publication, it 1s im- 
material that one which has been issued is de- 
fective.81 


§ 490. —— Effect of Service 


Jurisdiction is acquired on completion of proper 
service of notice. 


Where constructive service of summons has 
been had by publication against a nonresident de- 


reversing 198 N.Y¥.S 857, 204 App ,29. ‘Wilson v Lange, 88 NYS. 180, 
40 Mize 676—6 CJ p 476 note 95 


oO. Barnes v Boston Inv. Co, 94 N/|S&. Grubbs v. Colter, 7 Baxt (Tenn.) 
W. 101, 4 Neb (Unoff) 349. 


31. Mills v. Housel, 85 SH 17, 168/36. Maurer v Phillips, 168 3 W. 669, 


Div 759 


24 Armstrong v. Brant, 21 SH 634, 
44 SC. 177—6 CJ. p 476 note 92 


25. Putnam v. Loeb, 2 Ohio Cir(Ct 
110, 1 Ohio CirDec. 891—6 C.J. p 
476 note 93 


26. Mills v. Housel, 85 S.B. 17, 168 
NC. 651. 


27. Nugent v. Nugent, 87 NW 706, 
70 Mich. 52. 


NC 6651. 
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280, 92 Misc. 602. La Ann. 1077. 
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fendant and property within the state has been 
attached under a writ of attachment regularly 1s- 
sued in conformity with the requirements of the 
statute, the jurisdiction of the court attaches in 
rem to the extent of the property attached, and a 
judgment entered under the constructive service 
of summons 1s valid and binding to the extent of 
the rest.82 Personal service of a citation on de- 
fendant does not cure a defective service of the 
writ of attachment under which his property was 
seized,28 nor does the fact that defendant was 
personally served with summons establish that he 
was a resident of the state.24 Where, after an at- 
tachment 1s issued, a subpcena to answer 1s issued 
and served on defendant, the service of such sub- 
pena does not make it the leading writ.25 In a 
suit by attachment, where defendant is personally 
served, the jurisdiction does not depend on the 
regularity of the attachment 36 


§ 491. Appearance 


a. In general 
b. Effect of appearance 


a. In General 


Defendant must file bail before he may plead If such 
Is required by statute but not otherwise 


Where the practice of requiring bail no longer ex- 
ists, Or the attachment is not regarded as the lead- 
ing process, defendant may appear and defend the 
action without giving bond or other security to 
discharge the attachment.37 Where special bail 
was required and attachment was regarded as orig- 
inal process to enforce appearance, defendant 1n 
attachment could not plead until he had filed such 
bail,?8 and where the statute required the replevy 
of property taken under an attachment to enforce 
appearance, the execution of the replevy bond was 
a condition to the right to plead 29 


In some jurisdictions a defendant in attachment 
has the same time for appearance after the at- 
tachment as he would have after personal service 


4 Hall v. Packard, 41 SB. 142, 51 
W Va. 264 


482. 
182 Mo App. 440 


37. Heckscher v. Trotter, 5 A 681, 
ri NJ Law 419—6 CJ. p 477 note 


N.C.—Jenette v. Hovey & Co, 108 S.|8& Williams v. Haselden, 44 SCL 
HL 301,182 NC 30 
6 CJ. p 471 note 33 


a6. Marrone v. Tesoriere, 156 N.Y.8 |33. Bilder v Ludeling, 38 So 929, 50 


55—6 CJ p 477 note 2. 

39. Alexander v Taylor, 62 N.C 86 
—Barry v Sinclair, 61 NC 7—~— 
Britt v. Patlerson, 81 N.C. 197. 
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in the action,4° while in other jurisdictions he may 
appear and defend at any time before final judg- 
ment is rendered against him. 


The same acts will ordinarily constitute an ap- 
pearance in actions begun or aided by attachment 
as in other suits and therefore this phase 1s treated 
in the title Appearances § 12 m. 


b. Effect of Appearance 


A general appearance enables the cout to render a 
judgment in personam if it has jurisdiction of the suit. 


The fact that an action is begun or aided by 
attachment does not vary the rule that a general 
appearance by defendant gives the court jurisdic- 
tion to render a personal judgment against him and 
places him in the same position with regard to his 
defense against the action as though he had person- 
ally been served.42 Such an appearance waives de- 
fects mm process or other prior irregularities which 
go to the jurisdiction of the person,4? but 1t will 
not cure defects which deprive the court of juris- 
diction of the suit** Where a defendant brought 
unto court On attachment process files a general ap- 
pearance and answers, a motion to dismiss the at- 
tachment on the ground that it would not lie under 
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the statute is properly refused.45 It has been held 
that an alias writ cannot issue after a general ap- 
pearance to an attachment issued on the ground 
of fraud.46 


§ 492. Parties 


The owner of property must be a party before he Is 
concluded by the attachment proceedings or before a 
lien attaches to the property. 


The owner of property is not concluded by pro- 
ceedings to attach the property, to which proceed- 
ings he 1s not a party,47 and if defendant has no 
interest in the property, no lien thereon attaches 48 
When a creditor attaches the property of a non- 
resident debtor, he must, in some states, where the 
legal title is in the mortgagee, make the mortgagee 
a party defendant,*? although it has also been held 
that where, in an action for the recovery of money, 
attachment 1s sued out and levied on the debtor's 
real estate, the mortgagee of such property 1s not 
a proper party defendant.50 It has been held that, 
where an equitable attachment was sued out by a 
surety against the principal debtor before payment 
of the claim secured, the creditor might intervene 
and prosecute the suit to a decree in his own 
favor.51 


40. Gray v. Smith, 17 Tex 385—6 
C.J. p 477 note 5 


41. Harrison v Wilson Lumber Co, 
45 SEH. 730, 119 Ga 6—6 CJ p 477 
note 6. 


4a. Ga—Cincinnati, N 0«<. & T P 
Ry Co v. Pless & Slade, 60 SE 
8, 3 Ga.App 400 

Mo.—Winningham v, Trueblood, 51S 
W 899, 149 Mo 572 

6 CJ. p 478 notes 12, 13. 


Bight to move to discharge attach- 
ment 


Under a statute providing that de- 
fendant may at any time before or 
after the release of attached prop- 
erty, or before any attachment shall 
have been actually levied, apply for 
the discharge of the attachment on 
the ground that it was improperly 
or urregulerly issued, defendant’s 
general appearance in an action, 
though it operated as a waiver of de- 
fects in the summons so far as the 
action itself was concerned, had no 
effect upon the ancillary attachment 
proceeding, and did not defeat the 
right to move thereafter to discharge 
the attachment—Duluth Brewing & 
Malting Co. v. Allen, 149 P. 494, 51 
Mont. 89. 


43. Ark—wU.S Fidelity & Guaranty 
Co. v. Walker, 76 8 W.(2d) 949 
Ga —Lancaster v. Neal, 154 S.H 386, 

41 GaApp 721 


Kan—Schultz vy Stiner, 157 P 2665, 
98 Kan 465, denying rehearing 155 
P 1078, 97 Kan 555 

NC—Martin v McBryde, 108 8E 
789, 182 NC 175, 21 ALR 143. 

Pa—Borough v Jones, 18 PaCo 261 
—SS Co. Lid v Fruit Co, 2 Pa 
Co. 123 

6 C.J. p 478 note 14, 


megularity of attachment 

(1) In a suit by attachment, where 
defendant enters his appearance, the 
jurisdiction does not depend on the 
regularity of the aitachment —Maur- 
er v. Phillips, 168 SW. 669, 183 Mo 
App 440 


(2) Where the action is not one in 
which the remedy is authorized by 
statute, the issue and levy of an at- 
tachment will give the court no jur- 
igdiction, but 1t has been held that 
defendant may waive this objection 
by pleading to the merits —Hoopes 
v. Pusey, 2 ChestCo (Pa) 306. 


4. Mo—First Nat. Bank v. Gmffith, 
182 S.W. 805, 192 MoApp. 448. 
Pa—Wanamaker v. Stevens, 1 Pa. 

Co. 317 


Where the statute provides that 
unless service is made within a 
specified tame the attachment shall 
fail, a failure to make service with- 
in such period is not waived by ap- 
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pearance --Blossom v. Estes, 84 N 

Y. 614—Rhode Island Hospital Trust 

Co v. Keeney, 48 N.W 341, 1 ND 

411, 

45. Rocky Mount Mills v. Wilming- 
ton, etc, R. Co, 35 SE. 854, 119 N 
C. 693, 56 AmSR 682. 

48 Watson v Noblett, 47 <A. 488, 
66 NJ Law 606. 


47%. Groveland Banking Co v. City 
Nat. Bank, 234 SW 648, 144 Tenn 
520. 


48. Ga—Coker v. Taylor, 150 SH 
820, 169 Ga. 555 
Tex—Farmers’ Nat Bank of Ste- 
phenville v. Daggett, (Com App ) 
28 W.(2d) 884, affirming Daggett 
v. Farmers’ Nat. Bank, (Civ App ) 
259 SW. 198 
mot subject of inguiry 
That judgment debtor is not own- 
er of property attached cannot be 
subject of inquiry, either by defend- 
ant or intervener, since attachment 
cannot extend beyond defendant’s in~ 
terest —Farmers’ Nat Bank of Ste- 
phenville v. Daggett, (Tex Com App.) 
2 SW (2d) 834, affirming Daggett v. 
Farmers’ Nat. Bank, (Civ.App.) 259 
SW. 198. 


49. King v. Patterson, 164 S.W. 
1191, 129 Tenn. L 


50. Endel v. Leibrock, 83 Ohio St 
254. 


SL. Peevey v. Cabaniss, 70 Ala 2653. 
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§ 493. Pleading 
a. Complaint, declaration, or petition 
b. Plea, answer, or affidavit of defense 
c. Issues 


a. Complaint, Declaration, or Petition 


(1) Necessity for 
(2) Time for filing 
(3) Sufficiency 

(4) Verification 
(5) Amendment 


(1) Necessity for 


As a general rule a complaint Is necessary In attach- 
ment proceedings unless dispensed with by statute. 


As a general rule the filing of a declaration, bull, 
or complaint 1s necessary in an attachment case to 
give the court jurisdiction of the cause,54 at least 
where the attachment involves an amount in excess 
of a sum specified by statute53 However, under 
some statutes the filing with the clerk of a short 
note setting forth the cause of action 1s a substitute 
for the declaration in attachment proceedings 54 


52. Ala—Rhodes v Sewell, 109 So /has under the state law of Georgia 
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(2) Time for Filing 


A mandatory statutory provision specifying the time 
within which the complaint must be filed must be com- 


plied with. 

The time within which the complaint, declaration, 
or petition in an attachment suit must be filed 1s 
a matter regulated by the statutes and rules of prac- 
tice of the various jurisdictions, which, when man- 
datory, must be complied with;55 where the stat- 
ute 1s directory only and not mandatory the court 
may properly overrule a motion to strike the com- 
plaint on the ground that it was filed too late.5é 
Where defendant is a nonresident and does not 
appear, the filing of the declaration prior to the 
filing of the proof of publication will render the 
judgment taken in the action void.5? 


(3) Sufficiency 
The complarnt must state facts sufficient to constl- 
tute a cause of action, to authorze an attachment, and 
to sustain a recovery. 
The complaint, declaration, or petition must state 
facts sufficient to constitute a cause of action and 
to authorize an attachment of the property,5® and, 


subject to special demurrer —Ubico 


179, 21 Ala App 441. 
Ga—Coral Gables Corporation §v. 
Hamilton, 147 SH 494, 168 Ga 182 
6CJ.p 479 note 324. 


Requirement of copy of declaration 

(1) Statute requiring plaintiff at- 
taching property to furnish copy of 
declaration within three days after 
written demand is valid and enforce- 
able—Ferguson & Co v. Melillo, 165 
NW® 18, 266 Mass. 197 


(2) Copy of declaration, untrue in 
essential particulars, does not satis- 
fy requirement of attachment stat- 
ute that plaintiff furnish copy on 
demand —Ferguson & Co. v. Melzllo, 
supra 
63. Smith v. Dungey, 199 SW. 777, 

178 Ky 702 
Over fifty dollars 

Attachment involving over ffty 
dollars cannot be issued unui action 
has been instituted by filing petition, 
as required by Code Civ Pract § 39 
—Smith vy Dungey, 199 SW. 777, 178 
Ky. 702 
54. Spear v. Griffin, 23 Md 418— 

Thrasher v. Hiverhart, 3 Gill & J 

(Md.) 284—6 CJ p 479 note 365. 


55. Coral Gables Corporation v 
Hamilton, 147 SH 494, 168 Ga. 188 
—Nixon v L A Russell Piano Co, 
(Ga App) 180 8S.E 748—West v 
Gainesville Nat. Bank, 124 § E. 733, 
82 GaApp 708, conforming to an- 
swer to certified questions 138 SE 
870, 158 Ga 640—6 C.J p 479 notes 
26. 37 


Werm of court 
(1) Plaintiff in attachment suit 


until the last day of the term to file 
e declaration in attachment—S A 
Lynch Enterprise Finance Corpora- 
tion v. Dulion, (CC AGa) 45 F (2d) 
6 


(2) Declaration m attachment in 
Georgia may be filed either at or be- 
fore first term of court to which at- 
tachment is returnable the word 
“at,” as used in CivCode (1910) § 
5102 being equivalent io the words 
“not later than”—Smith v. Jackson- 
ville O1l Mull Co, 94 SH. 900, 21 Ga 
App. 679 

(3) Declaration in attachment filed 
on October ist was held timely, 
where attachment was returnable to 
May term of Bacon county supenor 
court, in view of rule that declara- 
tion may be filed at any time during 
term to which attachment 1s return- 
able—Tanner v. Patterson, (Ga App ) 
184 SEH 406. 


56. Cooper v Owen, 161 So 98, 230 
Ala 316. 


57. Nugent v. Nugent, 37 NW. 706, 
70 Mich 652 


5&. Ga—Readdick v Forsythe, 
(App ) 182 S.H 407—Ubico Milling 
Co. v. Poythress, 118 SH 815, 29 
GaApp 1384 

Ky —Ford v Witty, 245 SW. 846, 197 
Ky 86 

6 CJ. p 480 note 31, 

Authority of agent 
A Geclaration alleging 2 contract 

with defendant’s “regularly author- 

ized traveling agent,” but not alleg- 
ing any authority in the agent to 
execute the alleged contract, was 
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Milling Co v. Poythress, 113 §8.E. 
815, 29 Ga App 184. 


Specific attachment 

Failure of a creditor and mort- 
gagee of stock of goods to allege his 
mortgage rendered the issuance of a 
specific attachment of no effect, un- 
der a statute which permits a speci- 
fic attachment to enforce a mortgage 
—Ford v. Witty, 245 SW. 846, 197 
Ky 86. 


Election of claims 

That court required plaintiff to 
elect whether it would prosecute ac- 
tion on one or both notes did not 
render defective grounds of attach- 
ment alleged in petition, where a 
single claim was sufficient to sustain 
the attachment —Walker v. Grayson 
County State Bank, 85 S.W (2d) 8650, 
237 Ky. 449 


sufficient 

(1) A writ of attachment was held 
properly issued on complaint stating 
cause of aclion against husband on 
note jointly executed by him and 
wife after filing of proper affidavit 
and undertaking —First Nat Bank v. 
Collins, 9 P (2a) 803, 51 Idaho 689. 


(2) Complaint and affidavit which 
showed existence of cause of action 
on contract and liquidated damages 
was held sufficient to give jurisdic- 
tion to grant a warrant of attach- 
ment —California Packing Corpora- 
tion v Kelly Storage & Distributing 
Co, 126 NB 269, 228 NY 49, re- 
versing California Packing Corpora- 
tion v. Phenix & Third Nat. Bank of 


7 C.J.8. 


where the suit is begun by attachment, the declara- 
tion must set forth the cause of action specified in 
the affidavit on which the proceeding is based.5® 
The allegations must be statements of fact and 
not of mere legal conclusions.60 


All matters essential to recovery, whether re- 
quired by statute or rule of practice, must be stated. 
Hence, the declaration or complaint must show the 
jurisdiction of the court,®! that defendant 1s the 
debtor, and where a judgment in rem is sought, 
the property or fund upon which the judgment 1s 
to operate®3 When specifically prescribed, the 
complaint must allege the particulars of the claim, 
the amount due, and a demand or refusal to satisfy 
the debt or damage done.64 In the case of an 
attachment against a nonresident, the complaint 
must allege that defendant owns the property, or 
a sale of the same will be void.65 Where the 
action is commenced by attachment, it is necessary, 
in some jurisdictions, that the complaint shall al- 
lege the issuance of the writ,6® but in other juris- 
dictions it 1s held unnecessary for plaintiff to plead 
the attachment proceedings 1f in fact the court 
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has jurisdiction.6? When the complaint is pre- 
maturely filed, it must show the reason for the pre- 
mature filing 68 An action cannot be maintained 
to collect rent not due, without an allegation of 
fraud upon which attachment can be based.6? .- | 


Allegations which are not prescribed by statute 
or rule of practice need not be made.?® Thus, the 
petition in proceedings begun by attachment on 
the property of a nonresident need not show that 
defendant was personally served with notice,74 and 
a bill for attachment against a nonresident is not 
msufficient because 1t does not pray for a personal 
judgment for any deficiency, where it contains a 
prayer for general relief.?2 Where personal serv- 
ice has been had the complaint need not state the 
intention of plaintiff to attach property of defend- 
ant.?8 


Construing declarahon with affidavit. It has 
been held that the declaration must be construed 
with the allegations in the affidavit,” and where 
reference is made to the attachment papers the 
complaint will be construed in connection with 
them ,75 but it has also been held that neither the 


Lexington, Ky, 
App Div 475 


(3) Amended declaration in attach- 
ment, wherein claim was made for 
an amount allegedly due for commis- 
s10n8, alleging that plaintiff sold one 
car of hay for defendant, for which 
defendant agreed to pay plaintiff a 
commission and that commissions 
amounted to twenty dollars sixty- 
nine cents states cause of action — 
Southern Flour & Grain Co. v. Frow, 
(Ga App) 187 SH 280 


8®. Groetzinger v Kratt, 18 Pa Co. 
241—6 CJ p 480 note 82 


60. Cal—Giandeini ev. 
(App ) 54 P.(2d) 91 
Ga—Harmon v. Wiggins, (App) 172 

8H. 847. 

N Y.—Georgis v. Giocalas, 3338 NY 
S 16, 225 AppDiv 577—Barbrick 
v. Carrero, 171 NYS. 447, 184 App 
Div 160 


Value of services 

In attachment, based upon a claim 
for services, a complaint alleging 
them to be worth a stated amount 
was insufficient, where the character 
of the services or their value were 
not set out by evidentiary facts — 
Georgis v Gnocalas, 233 NYS 16, 
225 App Div 677—Barbrick v_ Car- 


177 NY.S8. 87, 188 


Ramirez, 


rero, 171 NYS 447, 184 App Div 
160 
61. Smith v Jacksonville O11 Mill 


Co, 94 SH 900, 21 GaApp 679 


Personal jurisdiction of defendant 
Failure of the declaration to show 

jurisdiction of the person of defend- 

ant may be taken advantage of by 


@ motion at the tnal term-—Drake 

v Lewis, 79 SE 167,18 Ga App 276 

6a. Coker v Taylor, 150 SH 820, 
169 Ga 555 


egal responsibility for debt 

Prefix “Mrs” to name of defendant 
in attachment has been held not 
necessarily to indicate legal status 
and to show that defendant 1s a mar-~ 
ried woman who would not be hable 
for community debts—Willer & 
Kern v Webb, 4 La App 669 


68. Smith v Jacksonville O1] Mill 
Co, 94 SE 900, 21 Ga App 679. 


6 Spaulding v Harvey, 7 Ind 429. 


Amount of debt 

A sum claimed in the petition, 
based on the assumption that the 
value of the tract of land from 
which plaintiff was evicted was pro- 
portionately equal to the value of 
the entire tract was held to suff- 
clently fix the amount of the debt — 
Brinkerhoff v Russ, 3 LaApp 728. 


6s. Johnson v North Star Lumber 
Co, (Or) 206 F 624, 125 CCA 
118, affirmed (DC) 196 F. 56 


ea. Ga—wWhlson v. Stricker, 66 Ga 
575—Kolb v Cheney, 68 Ga 688— 
Mehring v Charles, 58 Ga 877 

Or —Page v. Smith, 10 P. 888, 18 Or. 
410 

6CJ p 480 note 36. 


67. Mo—Kansas City Stained Glass 
Works, etc, Co v Robertson, 738 
Mo App 154 

Tex—Cook v Waco Auto Loan Co, 
(Civ App) 299 SW 614—Covert v 
Calvert, (CivApp) 287 SW 117 
—Newsom vy Couch, (Civ App.) 262 


649 


S'W. 155—Awalt v. Schooler, (Civ- 
App ) 128 SW. 4653. 
6 CJ p 480 note 86 [a] 
Jurisdiction to foreclose lien 
Allegations of service on nonresi- 
dent defendant taken in connection 
with the attachment proceedings of 
which the court must take judicial 
notice have been held to show that 
the court acquired jurisdiction and 
in proceeding in rem could foreclose 
attachment lien—Covert v. Calvert, 
(TexCiv App) 287 S.W 117. 


68. Johnson v. Muens, 187 P 126, 
76 Wash 5326. 


68. Hall’s Safe, etc, Co. v. Meade, 
6 Ky Op. 219. 
7O Ga—Harper v. Allen, 154 SHEL 
651, 41 Ga App 736 
ND—Hemmi v. Grover, 120 NW. 
561, 18 N.D. 578 
Ownership of property in state 
The complaint need not show that 
defendant owned property in the 
state subject to an attachment when 
such is not a statutory requirement 
—Hemmi v. Grover, 120 N.W. 661, 
18 ND. 578. 


71. Coral Gables Corporation v. 


Hamilton, 147 SH. 494, 168 Ga. 
182 
7a. Butterfield v. Muller, (Tenn) 


195 F 200, 115 CCA. 152 

7g. Okanogan State Bank of River- 
side, Wash. v Thompson, 211 P. 
988, 106 Or 447 

74 Merchants’ Grocery Co v_ Al- 
bany Hardware & Mull Supply Co, 
160 SB. 658, 44 Ga App. 113. 

76. King v. Thompson, 59 Ga. 380. 
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afidavit for nor order of attachment is any part 
of the pleadings in the action,’® and that where 
the affidavit and complaint are separate papers, the 
complaint cannot be aided by the affidavit.7* Where 
the action is on a debt not due, the complaint 
must contain, in addition to the allegations of fraud 
necessary to be made in the afndavit for attach- 
ment, a statement of the facts constituting the 
fraud 78 It is usually not necessary to transcribe 
11 the complaint all the matters recited in the affi- 
davit or bond.79 


(4) Verification 


The necessity for a verification may fn some cases 
be obviated by the attachment affidavit. 

It has been held that the petition in an attach- 
ment suit need not be verified where the affidavit 
on which the attachment issued contains the sub- 
stantive traversable matter of the petition 80 <A 
verification which 1s insufficient as to matters not 
necessary to be stated to show a cause of action, 
but goimg only to the right to attachment, will 
not render the complaint insufficient.81 
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(5) Amendment 


An amendment Is usually permiesible In the discre- 
tion of the court where it does not change the cause of 
action. 

Plaintiff 1n attachment will usually be allowed to 
amend his pleadings, as 1n other actions, without 
affecting the attachment, provided such amendment 
will not change the cause of action,8* but the 
right of plaintiff to amend is ordinarily within 
the discretion of the court,88 and he may not 
amend without leave of court.84 Amendments have 
been allowed adding new counts for the same cause 
of action,85 correcting a defective statement of 
the cause of action;®8& correcting a misstatement 
as to the amount claimed;®? correcting a mistake 
as to the venue of the cause,®® striking out parties 
mmproperly joined ,89 adding new parties;99 and 
substituting parties plaintiff where the action was 
brought in the name of the wrong person or there 
has been a change in relation to the ownership 
of the cause of action 94 An amendment changing 
the character in which plaintiff sues has been 
permitted,®= but there 1s other authority holding 
that such an amendment dissolves the attachment.93 


7@ Rhodes v_ Sewell, 109 So. 179, 
21 Ala App 441 


77 Jordan v Frank, 46 NW 171, 1 
ND 2n6 


73. H B. Claflin Co. v Simon, 65 
F $76, 18 Utah 168—6 CJ p 480 
note 85 


79. Ala—Reynolds v. Bell, 3 Ala 
57. 

Neb—Cox v. Peoria Mfg Co., 60 N 
W. 938, 48 Neb 660 

§8C—Carolina Agency Co. v. Gar- 
lington, 67 SE 225, 85 S.C. 114—6 
CJ p 480 note 34 


Mecitals not connected with action 
Recitals contained 1n the bond and 
affidavit, when the suit 1s commenced 
by attachment, need not be carmed 
into the declaration since they have 
no connection with the cause of ac 
ton —Reynolds v. Bell, 8 Ala. 57. 


80. Seawell v Lowery, 16 Tex. 47— 
Holden v. Meyer, 1 White & W Civ. 
CasCtApp § 829—Fechheimer y. 
Ball, 1 Tex A.CivCas § 766 


Si. Carolina Agency Co. v, Garling- 
ton, 67 SE 225, 85 8.C. 114 


6a USsS.—Underwriters’ Salvage Co 
of New York v. Gilman, (CCA 
Mass) 299 F 388, reversing (DC) 
Gilman v. Underwriters’ Salvage 
Co, 288 F. 1004 

Cal —Hoffman v Pacific Coast Const 
Co, 173 P 1776, 87 CaldApp. 126 

Ky.—Smith v Dungey, 199 S.W. 777, 
178 Ky 702. 

Md —Lanasa v. Beggs, 151 A. 21, 159 
Md 311. 

Mont —Wall v. Brookman, 282 P. 774, 


72 Mont 228—Union Bank & Trust 
Co v Himmelbauer, 181 P. 332, 56 
Mont 82 

Wash—Spokane Merchants’ Ass'n v 
Mussellman, 284 P 1033, 134 Wash 
116 

6 CJ p 481 note 47, 


G3. Lenasa v. Beggs, 151 A 321, 159 
Md 311. 


Exercise of discretionary power 

Discretionary power of amendment 
of declaration in attachment proceed- 
ings will not be permitted to nullify 
provisions of statute nor efford e1- 
ther party undue advantege.—Lanasa 
v Beggs, 151 A 31, 159 Md 811. 


64% Ferguzon & Co. v. Melillo, 165 
N.E 18, 266 Mass. 197. 


Ameniment similar to original 

That one of four counts in declara- 
tion furnished original defendants 
after attachment was substantally 
the same as single count of declara- 
tion subsequently filled without leave 
of court did not prevent dismissal of 
action—Ferguson & Co y. Melillo, 
165 NE 18, 266 Mass 197. 


85. Mass—Miller v. Clark, 8 Pick 
412 

Nev —Mendes 
o88 

6CJ p 488 note 48 

&& US—Nevada Co vy 
worth, (CC Utah) 89 F 164 

EKy—Dengler v Krell-French Piano 
Co., 119 8 W. 757 

Tex—Boyd v. Beville, 44 SW. 287, 
91 Tex 489—-Tarkinton v, Brous- 
sard, 51 Tex 6550 
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v. Freiters, 16 Nev 


Farns- 


87. Anderson vy. Dever, 68 So 166, 
109 Miss 2385—6 CJ. p 482 note 650 


8S Perry v. Mulligan, 58 Ga 479. 


89. Spokane Merchants’ Ass’n wv. 
Muasellman, 234 P 1088, 184 Wash. 
116-6 CJ p 482 note 532. 


90. Conn—Hamulton v, Lamphear, 7 
A. 19, 54 Conn. 2387 

Ky—Walters v Smith, 55 S.W. 904, 
21 Ky L 1635 

6 CJ p 482 note 58. 


81. US—Campbell, ete, Co v. 
American Surety Co, 129 F. 491, 
affirmed 188 F. 531, 71 CCA. 55 

Mass—Campbell, etc, Co v Barr 
Pumping Engine Co, 65 NE 896, 
183 Massa 304 

6 C.J p 483 note 64. 


oa. Epstin v. Levenson, 4 SH 328, 
78 Ga 718 


Sart for use of another 

An amendment to the declaration, 
filed after levy, alleging that plain- 
tiff sues for the use of another, who 
has purchased the claims since the 
levy, does not dissolve the attach- 
ment—Epstin v. Levenson, 4 SH 
328, 79 Ga 718. 


983. Hagerty v. 
(Tenn) 222 
Amendment to sue as administrator 

An attachment issued in aid of an 
action by a husband, as such, for 
malpractice to his wife, was held 
abandoned by amending the declara- 
tion so that the action stood as one 
by him ag administrator for the use 
of hus children —Hagerty Vv. 
Hughes, 4 Baxt (Tenn) 232, 


Hughes, 4 Baxt 


7 O©.Jd.5. 


It is not permissible to amend so as to set up 
a new cause of action, and an amendment of this 
nature, 1f allowed, will usually operate as a dis- 
charge of the attachment.®% 


b. Plea, Answer, or Affidavit of Defense 


The general rules goverring the plea or answer In 
civil cases generally apply as a rule in attachment pro- 
ceedings. 

The rules governing the plea or answer to the 
action, as distinguished from the attachment pro- 
ceeding, are for the most part the same as those 
applicable to other actions 95 Defendant may plead 
any available defense,96 but his plea or answer 
must be timely filed.97 Where the plea or answer 
18 insufficient, the aitachment as against defendant 
18 properly sustained.98 


c. Issues 


The Issues which may be considered are controlled 
by the pleadings, parties, and evidence 


Plaintiff in attachment cannot raise the question 
of fraud on the part of defendant unless there 1s 
evidence of an indebtedness.29 Where a special 
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attachment is directed and made of realty of which 
defendant once had the legal title, but which is 
alleged to have been conveyed by him prior to the 
attachment in fraud of plaintiff, and where de- 
fendant more than four months after the attach- 
ment has filed his petition in bankruptcy, been ad- 
judged a bankrupt, and received his discharge, the 
court in the original action cannot determine wheth- 
er or not there was an attachment in fact, or 
inquire into the alleged fraudulent conveyance, 
since such questions must be subsequently deter- 
mined in proper proceedings, when all the persons 
legally interested are before the court as parties 1 


§ 494. Evidence 


All matters essential to recovery or the establishment 
of his claim must be established by attachment plaintiff 


One must establish his claim and that his ad- 
versary 1s indebted to him before he can success- 
fully fasten an attachment lien on real estate or 
sustain a judgment in attachment;? it 1s the duty 
of an attaching creditor to show that the property 
attached was that of his debtor,? and, where de- 


94. Minn —Heidel v Benedict, 63 N. 
WwW. 490, 61 Minn 170, 62 AmSR 
592, 31 LRA. 422. 

Pa.—Multon v. Spinning Co, 12 Pa 
Dist 63 

é6éCcJ.p 482 note 56. 


95. Musical Leader Pub Co v 
White, 184 TllApp 463. 


Personal jurisdiction of defendant 

‘Where personal service of writ Is 
made on defendant in a fraudulent 
dcbtor’s attachment proceeding, or 
he enters a general appearance, the 
action proceeds as any other personal 
action in assumpsit, and defendant 
must file an affidavit of defense as 
provided by statute—Locey v Ster- 
ling Motor Truck Co. of Pittsburgh, 
156 A. 780, 102 PaSuper. 148. 


96. Lanasa v. Beggs, 151 A. 21, 169 
Md. 811 


97. Thompson v. Hockworth, 7 Ky 
Op. 171. 


Answer filed five months after peti. 
tion 

An answer by defendant in atiach- 
ment more than five months after 
the filing of the petition of attach- 
ment, in which defendant “denies 
that he is about to sell or otherwise 
dispose of his property with intent 
to cheat,” etc, is not responsive to 
the petition because of the time 
which elapsed between the filing of 
the petition and the answer.—Thomp- 
son v. Hockworth, 7 Ky Op. 171. 


After levy of attachment 

Where summons 1s served by pub- 
lication on a nonresident, and later 
an attachment is levied on his prop- 
erty, jurisdiction is not acquired, and 


the defendant 1s not under obligation 
to submit to the court’s jurisdiction 
until levy of attachment, and hence 
his time to answer does not expire 
until] the statutory period after the 
levy —Cahill v. Broadwell Produc- 
tions, 190 NYS 2365. 


Demand not yet due 

(1) Under statute in Missouri it 
has been held that in an attachment 
suit upon a demand not yet due the 
plea to the merits may be filed at 
any time before the demand matures 


—Hamilton v. McClelland, 33 Mo 
815 
(2) However, defendant is not 


bound to plead to the merits until 
after the claim matures—Sritzer v 
Smith, 21 Mo. 296. 


98. Daugherty v Bell Nat. Bank, 
194 SW. 646, 175 Ey. 618. 


Failure to deny grounds for attach- 
ment 

Where defendant did not deny al- 
legation mn affidavit that she and her 
codefendants did not have property 
in the state to satisfy the judgment, 
or that collection would be endan- 
gered by delay and return of no 
property found, the court properly 
sustained attachment as against de- 
fendant—Daugherty v. Bell Nat 
Bank, 194 S.W 545, 175 Ky. 6518. 


Whether debt is due 

In an action on an account begun 
by attachment, the question whether 
the debt was due cannot be adjudi- 
cated, where not set up by the plea 
in abatement—Lee v McConrell, 69 
So. 706, 109 Miss 839. 
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Admismon of debt 

An affidavit of defense which ad- 
mits the debt sued on, but denies the 
fraud upon the ground of which the 
attachment was issued, is not suf- 
ficient to prevent judgment —Com- 
a eee v. Elem, 18 Pa.Super. 
528. 


99. Yost Mfg Co. v. Alton, 48 NB 
175, 168 IlL 564. 


LZ Stickney, etc., Coal Co. v. Good- 
win, 49 A. 1089, 95 Me. 246, 85 Am. 
SR 408 


2. Employers’ Liability Assur. Cor- 
poration v. Taylor, (Va) 178 SH. 
1T2—6 CJ. p 488 note 64. 


Motes admigsible to show debtor 
status 

Where plaintff company took de- 
fendant’s notes payable to its officers 
for convenience in negotiation, in & 
sale of its business, they were ad- 
misaible to support in attachment 
suit by the company to show rela- 
tionship of debtor and creditor, al- 
though not payable to the company 
—Maryville Mercantile Co. v. Hedge- 
cock, (Mo App) 186 S.W. 655 


3% Smith y. McWilliams, 3 Ky Op. 
246 


Ownership doubtfal 

In an actuon for damages for 
wrongfully keeping hull of vessel on 
plaintiff's land, wherein several non- 
resident defendants were made par- 
ties, because of a doubt as to which 
‘was liable, the evidence of ownership 
was held insufficient to sustain a 
warrant of atiachment except as to 
one defendant—Zenith Bathing Pa- 
vilion v. Farr Oaks S. & Corporation, 
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fendant does not appear, that he has been served 
with the requisite process. The right to recover 
must be proved, even though defendant has failed 
to set up a defense.® 


The affidavit on which the attachment was is- 
sued and the writ of attachment are not admissible 
as evidence, although they may be competent to 
go before the jury as pleadings.® 


The phase of this subject relating to evidence 
and proof of intent to conceal property or defraud 
creditors as grounds for attachment 1s treated in 
section 69 supra. 


§ 495. Trial 


a. In general 

b. Questions of fact 
c. Instructions 

d. Verdict or findings 


a. In General 


The court may advance the hearing of an attachment 
Iesue, but it may not, without the consent of the par- 
ties, try an fesue before the term to which the attach- 
ment is returnable. 

It is within the power of the court to advance 
the hearing of an attachment issue.’ It has been 
held that where defendant appears in a short note 
case 1n which an attachment has issued, the prop- 
er procedure is to try the short note case before 
the validity of the attachment,® and the action pro- 
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ceeds as in assumpsit at common law.® A court 
has no jurisdiction, without the consent of both 
parties, to try an issue in an action in assumpsit 
commenced by attachment before the term to which 
the writ of attachment is returnable.1° 

The pendency of rule to dissolve attachment con- 
stitutes no obstacle to the trial of the case on its 
merits against a resident duly served, or to entry 
and confirmation of judgment by default.14 


b. Questions of Fact 


Questions of fact are to be determined fn the trial 
court. 


Questions of fact are to be determined in the 
trial court1* by the jury.18 

A verdict should be directed for plaintiff if the 
defense 1s without merit, and conversely, where 
the evidence fails to support any one of the grounds 
for attachment, a peremptory imstruction should be 
given for defendant.15 


ce. Instructions 


Instructions to the Jury should be correct and ap- 
plicable. 


Instructions predicated on the pleadings and evi- 
dence16 and which fairly present the theories of 
both parties!? are properly given. It is error for 
the court to refuse to give an appropriate instruc- 
tion where no other instruction on that subject 
1s given,1§ but it is proper for it to refuse to give 
an inapplicable instruction.19 In attachment, based 


148 NE 632, 240 N Y. 307, reversing 

207 NYS 9306, 211 App Div 492 

4 Employers’ Liability Assur. Cor- 
poration v. Taylor, (Va-) 178 SH 
172 

S. Vandergiift v. Summerall, 164 § 
E 718, 158 Va 7325. 

Foreign attachment 
The burden 19 on plaintiff to show 

that defendant is a nonresident o1 

outside the commonwealth in a for- 

eign attachment proceeding —Tred- 

way v. Eldridge, 7 Pa Dist & Co 585 

@ Dale v Christian, 79 SH. 1127, 
140 Ga 790 

7. Dickinson v. 
DlApp 643 

& Philbin v. Thurn, 68 A. 671, 1038 
Md 343. 

9. Wess v Northern Dredge & Dock 
Co, 142 A. 258, 155 Md. 851. 


10, Hecht v Feldman, 89 N.E 131, 
158 IlL 390, reverming 54 Ill App 
144 

11. State Nat Bank v. Winn, 64 So. 
495, 184 La. 639. 

12. Apstein v. Sprow, 99 A. 1045, 91 
Conn 421. 

Mensonable time to record deed 
What 18 a reasonable time in which 


Morgenstern, i111 


to record a deed after delivery to 
give it priority over an attachment 
issued before its execution 1s a ques- 
tion of fact for the trial court m 
each case—Apstein v. Sprow, 99 A. 
1045, 91 Conn 421 


13. West v. William E. Wood Co, 
118 A 69, 140 Md 514. See Weber 
Chimney Co. v. Johnson, 205 Il 
348. 


In an attachment proceeding, 
whether the property atiached was 
owned by defendant or by a partner- 
ship was for the jury —West v Wil- 
liam H Wood Co, 118 A. 69, 140 Md 
614 


Xntent of debtor 

With 1egards to the mght to at- 
tachment, the intent with which the 
debtor acts or contemplates acting 
is a question of fact dependent on 
the circumstances —Fulwider v. Ben- 
da, (SD.) 258 NW. 154 


Deposits in assumed name 

In attachment, evidence of bank 
deposits 1n an assumed name was 
held sufficient for submission to 
the jury of the question of whether 
defendant had property which he had 
concealed and unjustly refused to 
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apply to the payment of his debts — 
ead v. Valley, 101 So. 855, 186 Muss. 
6. 


14 Ga—Gibbs v Golden Live Stock 
Co., 151 SH 556, 40 Ga App 808 
Iowa —Carritt v. Penny, 196 NW. 

285, 197 Iowa 1157 
Or—Johnson v. Curl, 84 P (2d) 9785, 
denying rehearing 88 P (2d) 2387. 
15. Pinola Lumber Co v. Husbands, 
79 So 69, 118 Miss. 229. 


18. Ark—J. C Hngleman, Inc v. 
Briscoe, 291 SW. 795, 172 Ark. 
1088 

Tli—Bacon vy. Reichelt, 199 IlLApp. 
831. 


Following laaguage of statute 
An instruction, in an attachment 
action on the alleged fraudulent pur- 
pose of defendant to hinder and de- 
lay his creditors, etc, which follows 
the language of the statute, 1s suffi- 
clent—Hast Side Packing Co. v 
Meritz, (Mo App) 218 SW 436 
17. Martin v. Barrett, (Mo App ) 204 
S.W. 410. 
18. First Nat. Bank v. Poor, (Colo ) 
29 P.(2d) 718. 


19. McCormick v. 
241, 181 Miss 111, 


Hawks, 95 So. 


7 C.J.8. 


on defendant’s having secretly left the state with 
intent to defraud his creditors and made convey- 
ances for the same purpose, an instruction that the 
conveyance of property to creditors by a debtor in 
failing circumstances is not of itself suficient evi- 
dence of fraud to authorize an attachment 1s not 
erroneous, as taking from the jury the question of 
fraud.20 


ad. Verdict of Findings 


A verdict must be authorized by the evidence and 
le to be construed in the light of the pleadings and 1s- 
Sues. 


A verdict which is not authorized by the evi- 
dence is erroneous ,*1 it must be construed in the 
light of the pleadings and issues, and it will not be 
set aside for uncertainty if, when so construed, 1t 
18 not indefinite.22 


Findings on matters not presented by the issues 
are unneccssary.28 Where nonresident defendants 
are jointly and severally lable, and service is had 
by publication, a finding that “defendants, or one 
of them, has property within the junsdiction of 
the court” is sufficient to sustam the judgment 
against them.*4 


§ 496. Reference 


References in proceodings alded by attachment are 
subject to general rutes of procedure. 


Where a referee has been appointed to take an- 
swers of a witness concerning the property of 
defendant in attachment and has discharged his 


Question not in issue 
Where an attachment was issued 


ATTACHMENT 


§ 497 


duties, the court has no power to issue an order 
controlling the referee and compelling the witness 
to produce books and papers which the referee had 
not directed to be produced.#5 A statute which per- 
tains to actions of account and provides for a ref- 
erence to an auditor has been held not to apply to 
an attachment issue arising in an action of ac- 
count, and there 1s no practice which would justify 
a reference to an auditor.26 Where an attachment 
suit 18 referred to commussioners to ascertain the 
real estate of the attachment debtor and the liens 
against it, without first making the known lien 
creditors and the trustee holding the legal title 
parties, and the court consolidates the suit with 
another pending suit in which there has been no 
reference, it is error to render final decree on the 
commussioner’s report as to both causes.2?7 


§ 497. Judgment 


a. In general 

b. Form and sufficiency generally 

c. Directions as to sale of property and 
application of proceeds 

d. Time of entry 

e. Setting aside default 

f. Validity 

g. Effect 


a. In General 
Judgment against the attached property may be 


rendered on a valid seizure thereof and a compliance with 
all the statutory requirements pertaining thereto. 


20. Island Coal Co v Rehling, 53), Sum certain 


on an affidavit that defendant was 
about to dispose of its property for 
the purpose of defrauding its cred- 
itors, 1t was not error to refuse an 
instruction on the question of hin- 
dering and delaying creditors, since 
such question was not in issue— 
Michigan Stove Co v Waco Hard- 
ware Co, 54 SW. 857, 22 TexCiv 
App 298 


Plaintiff's belief that grounds for at. 
tachment existed 

Where in attachment the issue 1s 
whether defendant was a nonresident 
of the state, or had converted, or was 
about to convert, his property into 
money, with intent to place it be- 
yond reach of his creditors, unless 
the evidence 18 sufficient to raise the 
question of defendant’s estoppel to 
deny the grounds of the attachment, 
1t 18 proper to refuse an instruction 
that, 1f defendant led plaintiff to be- 
lieve that he was a nonresident of 
the state, or that he was about to 
convert his property with fraudulent 
intent, the jury should find for plain-, 
tiff—McCormick v Hawks, 95 So 
241, 181 Miss 111 


NE. 777, 22 IndApp 8065. 


21. Wesley v Battle Bros, 88 SH 
415,17 Ga App 755. 


22. Merchants’ Grocery Co v. Al- 
bany Hardware & Mill Supply Co., 
160 SE 6358, 44 GaApp 1128. 


Specific descrintion of property 

In an action in personam, in which 
property has been attached, a ver- 
dict for plaintiff in a certain sum, 
and that he is entitled to have the 
property sold, without specifically 
describing it, 1s not so uncertain that 
judgment cahnet be pronounced on it 
—Hartford L Ins Co. v. Bryan, 58 
N.H. 262, 25 Ind App. 406. 


Variance in affidavit and declaration 

Where there was a variance in the 
designation of plaintiff in an affidavit 
for an attachment and a declaration, 
but the declaration also referred to 
the company designated in the aff- 


| davit, the verdict 1n plaintiff's favor 


was a verdict for the company desig- 
nated m the affidavit —Merchants’ 
Grecery Co v. Albany Hardware & 


In an attachment on a judgment by 
which the amount of defendant’s 1n- 
debtedness was established and the 
only question before the jury was 
the title to the property atteched, a 
verdict 18 not vold because it is not 
for a sum certain—vWest v. William 
BE Wood Co, 118 A 69, 140 Ma 614 
93. ore v. Whistler, 29 Ind 

3) 
mesidence in county 

In a proceeding by attachment 
against 2 nonresident, it 1s not neces- 
sary, that the court should find 
whether the family of defendant re- 
mains settled in the county, where 
such 18 a matter of defense which 
was not presented—Dronillard v. 
Whistler, 29 Ind 6652 


24. Coughran v Germain, 97 NW. 
7438, 17 SD 629, affirming 87 NW. 
527,15 SD T7 

95. Guinan v Allan, 567 NY.S 614, 
40 App Div 137, 329 N Y Civ Proc. 
277 


£6. Dickinson MV. 
Ili Arp 642 


Morgenstern, 111 


Mill Supply Co, 180 SH 6658, 44 Ga ae Wilson v. Carrico, 33 8. 237, 


App 112 
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Where no personal jurisdiction of defendant is 
acquired, the judgment is in the nature of a judg- 
ment in rem and not a judgment in personam 28 
By a valid seizure of defendant’s property and the 
giving of such notice as 1s required by law the court 
acquires jurisdiction to render judgment against 
the attached property,?9 but to authorize a judg- 
ment, where there 1s no jurisdiction of defendant's 
person, it is necessary that it shall be made to ap- 
pear that all the requisite preliminary proceedings 
have been taken in accordance with law and es- 
tablished facts,2° and that plaintiff shall establish 
his demand by proof.8! Under statutes so pro- 
viding, before a judgment will be given for the sale 
of the attached property, plaintiff must give security 
conditioned to make restitution in case defendant 
shall thereafter appear and prevail in the action 8? 


Although several writs of attachment may 1s- 
sue out of the same court against the same de- 
fendant at the suit of different plaintiffs, only one 
such suit should be permitted to go to judgment.83 


b. Form and Sufficiency Generally 


Minor irregularities do not invalidate a judgment. 


A judgment which is in such form as to be 


28. Del—Woods v. Spoturno, (Su-, lien fixed by the levy until enforced 
by execution—Johnson v. W 4H 
Goolsby Lumber Co, (Tex Civ App ) 


per) 188 A 319 
Icwa—Securnty Sav Bank v Cm- 
prich, 208 N.W 24, 199 Iowa 1061 
Mont —State v. Carey, 288 P. 597, 74 
Mont. 39. 


ao. De Jarnette v. Dreyfus, 51 So 
932, 166 Ala. 188—6 CJ. p 488 note 


121 8 W. 888 


p 484 note 86. 


30. Ala—Southern Timber & iIn- 


154 Ala. 283 

SC—Stephens v. Ringling, 86 8.5 
683, 102 8.C. 383 

6CJ p 484 note 84, 


Assessment of damages by prothono- 


tary 186 A 924,65 NI Misc $811. 
Under the Pennsylvania act of|/3, see Benjamin Moore & Co. Vv 
April 9, 1870, authorizing the pro- Clark, 204 1 App 191 


thonotary to assess the damages on 


evidence produced to him or on the|/85 Brown v Wilhams-Brooke Co, 
63 So 851, 106 Miss 187. 


person cognizant of the transaction,/ Apphoation of property to payment 


affidavit of plaintiff’ or some other 


a judgment by default, rendered 
without the production of the re- 


of debts 


484 note 84 [f]. 


judgment 


ment Hien was not an issue of fact 
for the jury, on the establishment of 
plaintif’s debt by the verdict, it was 
the court’s duty to recite in its judg- 
ment the issuance and levy of the 
attachment as the method prescribed| Ala 316. 
by law for the preservation of the/ 37. 


ATTACHMENT 


3L. Brown v Crescent Stave Co, 
269 SW 739, 207 Ky. 470—6 CJ. 


32. Ky—Harms vy. Adams, 2 Duv. 

83 141—Allien v Brown, 4 Metc. 342 

Md—Mears v Adreon, 31 Md 229 

vestment Co. v. Creagh, 45 So 666,| V@—Brien v Pittman, 12 Leigh (39 
Va) 878—Watts v. Robertson, 4 
Hen & M (14 Va) 443. 

6 CJ. p 484 note 86 


33. Altschuler v. Owen, 135 A. 823, 
5 NJMisc 45, certiorari: granted 


A judgment on an attachment wnt, 
quired evidence, is erroneous —Oliver| reciting that defendant unjustly re- 
v. Becker, 15 Pa.Dist. 599—6 CJ. p/ fused to apply his 
payment of his debts, 1s not invald 
Meoital of levy attachment because of a variance between it 

= = and the affidavit which alleged that 
Where the existence of an attach-|7¢fendant had property which he 
TE, oe concealed and unjustly refused to 
apply to the payment of his debits — 
Brown v Williams-Brooke Co., 68 
So 351, 106 Miss 187. 


36. Cooper v. Owen, 161 So 98, 280 


Jobnson v Curl, (Or) 34 P.(2d) 


7 Od.8. 


readily understandable is not rendered insufficient 
by the occurrence of abbreviations therein,°4 and 
similarly an immaterial variance between the judg- 
ment on the attachment writ and the affidavit there- 
for will not invalidate the judgment 35 


As a rule the attachment judgment need not de- 
clare the existence of a statutory lien 36 


c. Directions as to Sale of Property and Appli- 
cation of Proceeds 


(1) Propriety and necessity 
(2) Form and suficiency 


(1) Propriety and Necessity 


Whether or not the judgment shall contain directions 
as to the sale of the property is dependent on the require- 
ments of the statute pertaining thereto. 


While it has been considered proper for the 
court, on rendering judgment for plaintiff in an 
attachment suit, to include in its judgment a direc- 
tion that the property attached be sold and the 
proceeds applied to the payment of the judgment,8? 
this 1s not the rule when the statute provides oth- 
erwise.28 Where authorized by statute, an order 
foreclosing the attachment len is proper.®9 


975, denying rehearing 33 P.(2d) 
237—6 CJ p 485 note 93. 


3& Payne v O'Shea, 84 Mo. 129— 
6 CJ. p 485 note 94 [a]. 


Sale of real estate 

‘When s0 provided by statute, the 
court will not render judgment for 
the gale of real estate under attach- 
ment unless, or untl, it has been 
made to appear by affidavit that de- 
fendant has not sufficient personal 
property in the state to satisfy the 
judgment ——-Webber v Tanner, 65 8S. 
W. 848, 28 Ky L 1694, allowmg re- 
hearing 64 SW 741, 23 Ky L 1107— 
Davidson v Simmons, 11 Bush (Ky )} 
880—Jackson vw McHlroy, 3 Bush 
(Ky ) 182—6 CJ. p 487 note 3. 


39. Olivares v Garcia, (Tex Com. 
App) 91 SW (2d) 1059, affirming 
(CivApp) 56 SW (3d) 248—To- 
land v Stroud, (TexCiv App) 386 
S'W (2d) 769—Cook v Waco Auto 
Loan Co, (TexCivApp) 299 SW. 
514—Oscar v Sackville, (Tex Civ. 
App) 270 SW. 897—6 CJ. p 485 
note 94 [c], [d]. 


Bendition of judgment on replevin 
bond 


In an action for debt, in which 
plaintiff sued out a writ of attach- 
ment, the court had authomty to 
foreclose the attachment len regard- 
lesa of whether judgment was ren- 
dered on the replevin bond given — 
Galloway v. Morris & Co, (Tex Civ. 
App) 249 SW 284—Coopwood v. 
Wofford, (Tex Civ App) 219 SW. 604. 


property to the 
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Under some statutes, in order to subject the at- 
tached property to judgment, a personal judgment 
against defendant must contain an express order 
for the sale of the property,9 although the wnt of 
attachment will not be quashed unless there is a 
motion to quash by defendant 4! In the absence 
of a statutory provision therefor, the judgment 
need not order a sale of the attached property.‘2 
A statute requiring the court to order the prop- 
erty “remaining in the hands of the officer” to be 
sold does not apply where the property has been 
taken from the osiicer before he has made his re- 
turn.43 


(2) Form and Sufficiency 


Generally the order of sale should describe the prop- 
erty and direct the sale of as much thereof as will be 
necessary to satisfy the judgment. 

The order for sale should describe the attached 
property clearly and definitely,44 and direct the sale 
of as much thereof as will be necessary to satisfy 
the judgment.45 Where realty 1s involved it has 
been held that a report to, and confirmation by, the 
court should be required before conveyance to the 
purchaser and payment of the purchase money to 
the creditor.46 If a person, not a party to the 
action, has mghts in the attached property, the 
court, although not having equity jurisdiction, may 
mold its judgment so as to protect such rights.47 


d. Time of Entry 


Judgment by default cannot be rendered before the 
time specified by statute. Generally, judgment on an 
attachment Issued on an unmatured demand cannot be 
rendered until the demand has matured. 


40. Lount v. Holladay, 284 P 1084, 
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obtained —Newsom v. Couch, (Tex 
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Usually it is not permissible to enter a final 
judgment by default against a defendant in attach- 
ment who has not been personally served until the 
lapse of a specified time after the execution of the 
writ,48 but it seems that a judgment rendered be- 
fore such time has elapsed is only erroneous and 
not void.49 A judgment against an attachment 
defendant is valid against him, although it mcludes 
the sureties on his replevin bond, when by the 
express provisions of the code a judgment is not 
to be rendered against the sureties until the ex- 
piration of thirty days after the judgment against 
defendant.50 


It has been held not necessary to wait until a 
determination upon a traverse to the attachment 
affidavit before entering judgment by default in 
the main action,5! but there is other authority to 
the effect that, where defendant in attachment 
pleads in abatement and joins in plaintiff's de- 
murrer thereto, it 1s error to render final judgment 
against defendant as on default without disposing 
of the demurrer.52 <A plea to a subsequent declara- 
tion will not prevent a default m attachment to 
which defendant has not pleaded.5? 


If parties to an attachment suit agree to a judg- 
ment fixing the amount due, such judgment may be 
entered at once without abatement of pending claim 
suits by other parties.5¢ 


Attachment on wnmatured demand. Where the 
attachment was issued upon an immatured demand, 
judgment cannot be rendered in the action, with- 
out defendant’s consent or without express statu- 
tory authority, until the demand has matured.55 


Miss—Calhoun iy. 
146. 


Ware, 34 Miss. 


28 Ariz. 16—6 CJ. p 486 note 95 


41. Lount v Holladay, 234 P 1084, 
28 Amz i1¢6—Hunter v. Daze, 170 
P. 788, 19 Ariz 310 


42. Noziska v. Aten, 154 NW 445, 
36 SD 222—6 CJ. p 486 note 96 


43. Hawk v. Bruce, (MoApp) 195 
S.W. 569. 


44. Ky—Beall v Barclay, 10 B.Mon 
261. ! 
Tenn —Hillman v. Werner, 9 Heisk 

586—Staunton v. Harris, 9 Heisk 
579 
6CJ p 486 note 97. 


Reference to abstract oF map 

(1) A description, in a judgment, 
of Jand upon which process of at- 
tachment had been levied and upon 
which the court gave a foreclosure, 


Civ App ) 362 S.W. 155. 

(2) An officer, to determine metes 
and bounds of a tract of land upon 
which foreclosure is ordered, may gO 
to any record, map, and document 
referred to in the judgment for fur- 
ther description, and may rely on 
the surveyor to determine boundary 
lines, if necessary—Newsom Vv 
Couch, supra. 


45. Harlow v. Becktle, 1 Blackf 
(Ind) 237—86 CJ. p 486 note 98. 


48. Brien v. Pittman, 12 Leigh (39 
Va) $79. 


47. Tenn—Blue Grass Canning Co. 
v. Wardman, 52 S.W 187, 103 Tenn 
179. 

Tex —Walker vy. Houston, (Civ.App ) 
29 SW. 11389 

6 C.J. p 487 note 1 


was held sufficient where, although| 48. Letondal v. Huguenin, 26 Ala. 


not complete in itself, 1t referred to 
the abstract wherein an adequate 
description of the property could be 


562—4 CJ yp 487 note $8 
48. Conn—Morey v. Hoyt, 26 A. 127, 
62 Conn. 642, 19 LRA. 611, 
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Tenn—Porter v. Partee, 7 Humphr. 
168 


50. Stephens v. Devis, (Ala.) 39 So. 
831. 


Si. Ripley v. Astec Min Co, 28 P. 
773, 6 NM. 416. 


53. Rowley v. Cummings, 9 Muss. 
340. 


Motion to dissolve 

Where a defendant appears by mo- 
tion to dissolve an attachment, a 
judgment by default upon denial of 
the motion should not be allowed 
until time haz been given him to 
plead —Whiting v. Budd, 5 Mo. 443. 


53. Baldwim Co. v. Darnell, 2138 Ii. 
App 689. 
& Monroe County Growers’ Exch. 


v. Harper, 108 So 600, 20 Ala.Anp. 
532. 


55. Crain v. Bode, 89 P 747, 5 Wyo. 
255—6 CJ. p 487 note 8. 
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@. Setting Aside Default 


A default judgment may be set aside on compliance 
with a statute which so provides. 

A default judgment may be set aside where 
defendant complies with a statute providing there- 
for and makes application within the specified 
time 56 Jt has been held that a judgment in a 
foreign attachment suit will not be opened merely 
because defendant was unable to furnish special 
bail required and therefore cou:d not contest the 
suit on its merits where defendant had knowledge 
of the attachment from the tume that 1t was made.57 


f. Validity 
The validity of the Judgment depends on the validity 
of the attachment where personal juriediction has not 
been acquired, but a judgment against defendant per- 
sonally is not invalidated by defects in the attachment. 
Where personal jurisdiction of defendant has not 
been acquired, the validity of the judgment depends 
on the validity of the attachment,58 but where per- 
sonal jurisdiction has been acquired a general 
verdict and judgment against defendant perconally 
is not affected by defects in the attachment,59 nor 
is it unvalid because of a failure to adjudicate the 
issue presented by the attachment.69 Although a 
portion of a judzment is void because it 1s in per- 
sonam without proper perscnal service having been 
had, another portion of the judsment may be upheld 
where it is in rem on the attached property.6! 
Where a judgment im attachment against two de- 
fendants is an entirety, if void as to one defendant 
it is void as to both.62 


A judgment of foreclosure of an attachment 
based on a petition which was insufficient to au- 
thorize a judgment for the debt in that it did not 
state a cause of action is invalid,63 but a judg- 


86. Smith v. Foster, 8 Coldw (Tenn ) 
139—6 CJ. p 487 note 10 


57. Morgan v. Ownbey, 100 A. 411, 
6 Boyce (Del) 379. 


58. Del—-Woods v. Spoturno, (Su- 
per) 183 A. 319 

La.—Collings v. McCook, 186 So. 204, 
17 Lea App 415. 

NY—Cohn v. Enterprmse Distribut- 
ing Corporation, 212 N.Y.S. 89, 214 
App Div 238 

Property not attachable 
A judgment founded on an attach- 

ment of nonattachable property is 

vo1d—Cohn v Enterprise Distribut- 

ing Corporation, 212 NYS 89, 214 

App Div 238 


58. Philip Carey Co. v. Sheppard, 91 
SE. 444,19 Ga App 868. 


200 NB 781. 


struck verdict and judgment as 


against property levied on and the! 1615S W. 443 
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gurety on replevin bond, defects in| 64. 
the levy because of insuffic:ent de- 
scription of the property or failure 
to allege ownership in defendant in 
attachment were amendable 
Pa not affect a general verdict and 
udgment against defendant alone — meee 

Philip Carey Co. v Sheppard, 91 8H NX—Ledoox v. Hast 
444, 19 Ga App. 368. 


60. Slusser v. Romine, (Ind App.) 


61. Collins v Southern Finance Cor- 
poration, (Ga App.) 180 SH 744 


6a. Britton v. Gregg, 95 Tl App. 29 


Judgment in ald of assumpsit 

A judgment in attachment in aid 
of a suit in assumpasit is an entirety, 
and, if void, as to one of two de- 
fendants, 1t 18 void as to both —Prit- 
ton v. Gregg, 95 IllApp. 39 


63. Baker v. Hahn, (Tex Civ App.) 


tT C.J.S8. 


ment foreclosing a lien is properly rendered al- 
though allegations in the pleading that the debt 
was due plaintiff is not supported by the evidence, 
1f no motion to quash on that ground is made by 
defendant 64 


g. Effect 


(1) In general 
(2) As dependent on personal jurisdic- 
ton 


(1) In General 


A judgment is conclusive as to matters properly ad- 
judicated therein and cannot be collaterally attacked. 
However, persons who were not parties to the suit are 
not precluded thereby. 


Where the court has jurisdiction, a judgment in 
an attachment suit cannot be collaterally attacked 
for errors or irregularities m the proceedings,5 
and so, where the court has acquired jurisdiction 
of the property, its judgment 1s conclusive with 
respect thereto until reversed or set aside in a 
direct proceeding, and cannot be collaterally at- 
tacked on the ground of irregularities in the pro- 
ceedings.66 The judgment determines the truth of 
the attachment affidavit and the propriety of the 
attachment even though it is obtained by default.67 
A judgment in favor of defendant is conclusive 
that the attachment was without sufficient cause.68 


Where the judgment is for the recovery of so 
much money and the costs of the act.on and the 
sale of the attached property, the judgment for 
costs is a lien on the attached property and may be 
enforced by an order of sale.69 


Where the court does not have jurisdiction, the 
judgment 1s void and no title can be acquired under 
the sale.70 


Milliken vy, Anderson, (Tex.Civ 
App.) 294 SW. 921 


6. Colo—Van Wagenen v Carpen- 
ter, 61 P. 698, 27 Colo 444 

Mich—Gill v. Backus, 66 N.W. 347, 
108 Mich 417. 


and 


River Silk 
Co, 44 NY.S 489, 19 Misc 440. 
NC—Harrson yv Pender, 44 N.C 
78, 57 AmD 6573 
6 CJ. p 488 note 15, 


oa L O Umsted Auto Co v Hd- 
Wards, 251 SW 878, 159 Ark 327 
—6 CJ p 489 note 26 

67. Gooden v. Lewis, 167 P. 1133, 
101 Kan. 483, 

68. Anvil Gold Min Co v Hoxaie, 
(Alaska) 125 F 724,60 CCA 498 

68. Merwin v. Hawkes, 1 P 640, 31 
Kan. 222 

70. Duxbury v Dahle, 81 N.W. 198, 
CJ p 488 note 16, 
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As against third parties. A judgment rendered 
in an attachment suit operates only against defend- 
ants named in the affidavit and it does not preju- 
dice the mghts of claimants to the property who 
were mot parties to the proceedings,’! and, as 
against third party claimants, it does not establish 
that the attachment was lawfully issued.72 A claim 
that a judgment adversely affects the mghts of 
third parties is ill-founded where the judgment 
specifically protects their rights.78 


Where, in a suit to foreclose an attachment lien, 
the court rendered judgment against claimants who 
were improperly allowed to intervene in the ac- 
tion, the court may, before the expiration of the 
term at which the original judgment was entered 
and without notice of its intention so to do, amend 
the judgment by striking out so much thereof as 
was a judgment against the intervener, and dis- 
miss the plea of intervention without prejudice.74 


Attachment lien. The effect of the judgment on 
the attachment lien is treated in § 260 supra. 


(2) As Dependent on Personal Jurisdiction 


A general judgment in personam is binding on all 
defendant's property, but where only juriadiction of the 
Property is acquired, a judgment can bind only the prop- 
erty levied upon. 


ATTACHMENT 


§ 498 


Where jurisdiction of defendant’s person is ob- 
tained, a general judgment rendered against him 1s 
binding on all his property75 Where the court 
has acquired jurisdiction of the property, but not 
of the person, the judgment can bind nothing ex- 
cept the property levied upon, and is not operative 
in any manner in personam.76 If the property at- 
tached proves insufficient to satisfy plaintiff’s claim, 
no other property can be taken,?? and plaintiif 
must sue on the original indebtedness to recover 
the balance.78 Such judgment will have no effect 
in another state as a personal judgment against 
the debtor,’® and is not an evidence of indebtedness 
on which an action can be maintamed.89 


§ 498. Amount of Recovery and Writ of In- 
quiry 


Generally, where personal jurisdiction Is acquired 
the amount recoverable is not confined to the sum 
claimed in the affidavit for attachment, but as to a Judg- 
ment in rem it ia so limited. 


Where the court has obtained jurisdiction over 
the person of defendant, a recovery may be had of 
such amount as plaintiff shows to be due him, re- 
gardless of the amount claimed in the affidavit for 
attachment,81 but the attached property shall not 
be subject to a lien of a greater amount than stated 
in the affidavit 1f the mghts of third parties who 


71. Cooper v. Owen, 161 So 98, 280 
Ala 816 


Order of condemnation 

Where a claim sult in attachment 
proceeding results in a holding that 
the property does not belong to 
claimant, it will be so ordered, and 
rights determined are subject to a 
condemnation made in the main suit, 
but the condemnation is operative 
only on claimant's rights in the 
property after determination of the 
claim proceeding—Cooper v. Owen, 
161 So 98, 280 Ala 316 


72. Metropolitan Investment & Im- 
provement Co v Schouweller, 168 
P 699, 83 Or 696, affirmed 164 P 
870, 88 Or 696. 


Proper affidavit 

Judgment against defendant in & 
sult wherein attachment was levied 
on his land does not establish, as 
against a party holding a deed from 
him, that there was a proper a/fil- 
davit for attachment —Metropolitan 
Investment & Improvement Co v 
Schouweller, 163 P 699, 88 Or 695, 
affirmed 164 P. 870, 88 Or 6956 


73. Boone v Evans, $1 S W.(4d) 
728, 285 Ky. 487 

74. Carothers v Lange, (Tex Civ 
App) 55 SW 6580 

76. Brownwell, etc, Car Co v¥ 
Barnard, 40 SW 762, 189 Mo 1432 
— € CJ p 488 note 17. 


7O0J8.—42 


76. Ga—Collns v. Southern Finance 
Corporation, (Any) 180 SH 744 
Mont—State v Carey, 288 P. 697, 
74 Mont 89 

NJ—Blessing v Blackburn Var- 
nish Co, 107 A. 599, 98 NJ.Law 
821 

N Y.—Davidoff v Chipornol, 166 N.Y. 
996, 101 Misc 291. 

6 CJ p 488 note 20, p 489 note 21. 


Docketing 

(1) Under 2 Comp St (1910) pp 
1978, 1979 §§ 78-76, Judgment in 
attachment proceedings in a 4ds- 
trict court, where there has been no 
appearance by defendant, should not 
be docketed in the court of common 
pleas, such judgment not being a 
“final judgment” within 2 Comp Sts 
pp 2008, 2005 §§ 168, 172, providing 
that “final judgment” of a district 
court may be docketed m the court 
of common pleas —~Biessing v Black- 
burn Varnish Co, 107 A 5699, 98 NJ 
Law 321 


(2) The act of docketing a judg- 
ment in a district court attachment, 
proceeding in the court of common 
pleas and the supreme court cannot 
affect defendant’s land, since land 
cannot be attached in a district 
court proceeding, and the act of 
docketing the judgment cannot eén- 
large the scope of the judgment — 
Blessing v Blackburn Varnish Co, 


supra. 
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(3) Under 3 Comp St (1910) pp 
2957, 2958 §§ 6, 11, providing that a 
yudgment docketed in the supreme 
court shall operate as a judgment ob- 
tained therein, a district court judg- 
ment in attachment proceedings 
against a nonappearing defendant 
cannot be docketed in the court of 
common pleas and then in the su- 
preme court, for to so do would 
transfer judgment operative only 
against attached property to one en- 
forceable against any property in 
the state, without affording defend- 
ant an opportunity of a day in court 
as to such other property —Blesasing 
v Blackburn Varnish Co, supra. 


77. O11 Well Supply Co v Koen, 60 
NH. 608, 64 Ohio St 422—6 CJ. 
p 489 note 22 


7& Bliss v Heasty, 61 Ill 838—€ C 
J p 489 note 28 


79. Tenn—Harthman vy. 
Yerg 483 

Va—Fisher v. March, 26 Gratt (67 
Va) 765 


80. Hastman v Wadleigh, 65 Me 
251, 20 AmR 695—6 CJ. p 489 
note 25. 


81. Colo —Creighton v Kerr, 1 Colo, 
509. 

Mich—Pew v Yoare, 12 Mich 16 

See Wottowa v. Ridgly, 202 Ill App 
$84, 


Jones, 2 
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have acquired an interest in the property pending 
the suit will be adversely affected thereby.82 Where 
no personal jurisdiction is obtained judgment should 
not be rendered for an amount greater than that 
claimed in the affidavit88 or the published notice,®4 
with interest85 and costs86 The recovery of a 
less amount than that claimed in the affidavit will 
not invalidate the attachment 87 


Where, after an attachment levy, plaintiff filed 
an amended complaint adding a second cause of 
action for increased damages but abandoned it at 
the hearing, the court had jurisdiction to render 
judgment on the first cause of action, payable out 
of the property levied on.88 


Debt not due. Where the attachment was for a 
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debt not due, the recovery may include a portion 
of the demand which was not due at the time of 
the commencement of the action but has become 
due before the trial,89 if the rights of other credi- 
tors are not adversely affected thereby.9° 


§ 499. Execution 


Execution for the balance may be Issued If the prop- 
erty attached is not sufficient to pay the judgment where 
personal jurisdiction has been obtained, but not other- 
wide. 


Where personal jurisdiction is obtained, and 
the property attached is not sufficient to pay the 
judgment, execution may issue for the balance ;91 
but 1t 1s umproper to award a general execution 
where there was no personal service upon or ap- 
pearance by defendant. 


XIIL PROCEEDINGS IN AID OF AND EQUITABLE RELIEF AGAINST ATTACHMENT 


§ 500. Proceedings in Aid of Attachment 


When permitted by statute, proceedings to aid and 
supplement the remedy by attachment may be instituted 
by the sheriff or attachment plaintiff. 


Provision is commonly made by statute for pro 
ceedings to aid and supplement the remedy by at- 
tachment. Thus, under applicable statutes, the 
court has power to compel defendant to make dis- 
closure as to property which the sheriff has been 
unable to seize, and to order it delivered to the 
sheriff ;93 the attaching officer 1s authorized to sue 
for and collect promissory notes and other evidenc- 


8a. Tilton v. Cofleld, 2 Colo. 392 


in serving the writs and the notary 


es of indebtedness attached by him,‘ plaintiff may, 
by leave of court, bring in the name of the sheriff 
and himself jointly any action which might be 
brought by the sheriff to recover a demand at- 
tached ;95 where property subject to attachment 
has been transferred in order to defeat or delay 
plaintiff, the sheriff alone or with plaintiff may 
bring an action to determine that fact;96 and, 
where property of attachment defendant 1s in the 
possession of third peisons who refuse to deliver 
it to the sheriff after levy thereon, attachment plain- 


or the language of the judgment, 


Fram on credztor 
A judgment in excess of the 
amount siated in the affidavit was 
held not a fraud affecting rights of 
a subsequent creditor where a re- 
mittitur was later filed—Tustin v. 
Taylor, 289 IllApp 6501 
Brosssive judgment volatile 
Judgment for a sum exceeding the 
amount stated 18 voidable, but not 
void ab imitio, in the absence of 
fraud —Tustin v. Taylor, 239 Il 
Apm 501 
83. Palmer v. Riddle, 54 NE 3227, 
180 Tl 461—6 CJ. p 489 note 28 


8&4 Alpine Cotton Millis v. Weil, 40 
SH 218,129 NC 462. 


85. Til—Empire Car-Roofing Co. v. 
Macey, 8 NE 417, 115 Ill 390 

Ind—Henrie v Sweasey, 5 Blackf 
278. 
T4 Mich 332 

Tex—Briggs v. Lane, 1 TexA Civ 
Cas § 961. 

6CJ p 489 note 30 

8@. Piggott v. Schram, 64 Tex, 447 
—8 CJ p 489 note 31 

Costs and notary fees 
In a@ suit wherein attachment is 

properly levied, the sheriff's costs 


fees in the matter of the affidavit 

and bond for the attachment are 

properly taxable as costs against de- 

fendant.—Kinkade v Champion 

Horseshoe Co., 163 P. 228, 32 Cal App 

435 

87. Colo—De Stafford v. Gartley, 24 
P 680, 15 Colo 32 

La—Willliaams v Louisiana Lumber 
Co, 29 So 491, 105 La 99 

Md—Duirickson v. Showell, 
896, 79 Md 49 

6CJ p 490 note 32 


88. Roznik v. Becker, 122 P 598, 68 
Wash. 63 


8. NJ—Devian v. Wells, 47 A. 467, 
65 NJ Law 218 

Wis —Rollins v. Kahn, 29 NW. 640, 
66 Wis 668. 

6 CJ. p 490 note 84 


90. Tustin v. Taylor, 
501. 

81. Walker Ve 
(Tenn ) 257. 


Mividence of execution 

An instrument designated to be a 
“half sheet,” which was apparently 
the clerk's memoranda or the judge's 
minutes in an attachment proceed- 
ing, and which did not purport to be 
the record of attachment judgment, 
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28 A. 


239 Till App 


Cottrell, 6 Baxt 


was held not to constitute evidence 
that no special execution was issued 
on the attachment judgment —Zim- 
mer v Lyon & Healy, 190 IlLApp 642 


94. Davidoff v Chipornol, 166 NY 
S 996, 101 Misc 291—6 CJ. p 490 
note 36 


Hzecution against earnings 

Where judgment 1s on constructive 
service of summons, and attachment 
of personalty, execution against the 
Wages and earnings of defendants 1s 
unauthorized, since the judginent 1s 
enforceable only against property 
actually and lawfully levied upon — 
Davidoff v Chipornol, 166 NY.S 996, 
101 Misc. 291. 


88. Senter v. Mitchell, (CC Ark ) 
16 F 206, 6 McCrary, 147, reversed 
on other grounds Emerson v. Sen- 
ter, 6 SCt 981,118 US 8, 80 L HA. 
49—6 CJ. p 490 note 38. 


84 Rohrer v Turrill, 4 Minn. 407— 
6 CJ. p 490 note 89. 


86. Rogers v. Ingersoll, 98 NYS 
140, 108 AppDiv 490, affirmed 78 
N.HL 1111, 185 N.Y. 592—8 C.J. p 
491 note 40. 


86. Heidelberger v. Heidelberger, 
187 N.Y 8. 864, 196 App.Div. 626. 
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tiff may, in his own name maintain an action to 
recover possession 97 Where a debt owed by a 
third person to the judgment debtor has been at- 
tached, the judgment creditor may recover the 
amount thereof from such person although, after 
the levy, the latter has paid the sum owed to the 
judgment debtor.98 When so provided in the code 
of procedure, where a debt is attached, judgment 
cannot be issued against the debtor attached in the 
original action as in the case of garnishment, but 
a new action must be brought against the person 
attached to enforce the attachment lien 99 Pro- 
ceedings cannot be instituted to compel a third 
person to appear and testify as to any property in 
his possession belonging to the judgment debtor, 
where the moving papers do not allege, either posi- 
tively or on information and belief, that the person 
has or had property in his possession belonging to 
the debtor. 


The maintenance of an action in aid of attach- 
ment must be predicated upon a proper levy under 
the attachment.2 The sheriff may bring the action 
before judgment is entered,* although judgment 
may be entered in attachment prior to the bringing 
of an action by the sheriff against the garnishee.4 


A statute authorizing the sheriff to maintain cer- 
tain actions in aid of attachment does not affect 
a statute which permits him to collect and receive 


97. Skinner v. Stuart, 39 Barb (N 
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debts where the former is intended merely to fur- 
nish additional modes of relief.5 Similarly, a stat- 
ute concerning set-off which relates solely to claims 
under an assignment for the benefit of creditors 
has no application to an action in aid of attachment 
by a judgment creditor’ An action to satisfy a 
judgment out of the proceeds of a life insurance 
policy issued to defendant is not an action in aid 
of the attachment 7 


The complaint must make allegations as to all 
material facts essential to state a cause of action ;8 
one which contains all material allegations required 
by statute is sufficient.2 A complaint in aid of at- 
tachment which seeks to levy on the cancellation 
value of a life insurance policy is demurrable 
where it fails to show that the msurance has a 
cancellation value payable solely to the debtor.1° 


It is not necessary to allege that an action by a 
sheriff against a person having in his possession 
property belonging to defendant in attachment was 
brought by the direction of the court or judge.24 


§ 501. —— Equitable Relief 


Generally, equitable relief will be given where special 
circumstances justifying it are shown to exist. 


While it is not usually the duty of a court of 
equity to aid an attaching creditor until all his 
legal remedies are exhausted,!? yet equity will in- 


ment debtors right to compel ac- 


Y) 206. 


98. Korytkowski v Greniewicki, 221 
N YS. 119, 220 App Div 287 


99. Helvetia Swiss F. Ins Co v 
Brandenstein, (NY) 168 F. 1020, 
92 CCA 614, affirming (CC) 
Brandenstein v. Helvetia Swiss F 
Ins Co, 169 F 689, error dismissed 
80 SCt 405, 215 U.S. 588, 54 Ld 
889, certiorari denied 30 SCt 65%5, 
216 US 621, 64 LHd 641. 


1. Farmers’ State Bank of Brant- 
ford v Berglund, 198 NW 123, 50 
ND 889. 


@ Cotnareanu v Chase Nat Bank of 
City of New York, 2 NH (2d) 664, 
271 NY 294, modifying 288 NYS 
1018, 346 AppDiv. 672, and 283 
NYS 1018, 246 App Div. 573—New 
Amsterdam Casualty Co. v Na- 
tional Union Fure Ins. Co. of Pitts- 
burgh, Pa, 260 N.Y.S. 71, 236 App. 
Div. 494. 

3 Monsanto v. Hubshman, 223 N.Y. 
S. 367, 129 Misc 888 

4 Ackerman v. Tobin, (CCA Mo) 
22 8 (2d) 641, certioram demed 
Tobin v. Ackerman, 48 SCt. 3821, 
276 US. 628, 72 L.Ed. 739. 

S. Monsanto v. Hubshman, 223 N. 
Y.8S 267, 129 Misc 8&8. 

@ Appleton v. National Park Bank 


Misc 348 


7 Marks v. Equitable Il. Assur 
Soc, 96 NYS. 561, 109 App Div. 
675 


weason for rule 

The attachment is merged in the 
judgment for plaintiff? and supersed- 
ed by the execution issued thereon.— 
Marks v Equitable L Assur Soc, 
96 NYS 6551, 109 AppDiv. 6765. 


8 New Amsterdam Casualty Co v 
National Union Fue Ins Co. of 
Pittsburgh, Pa, 260 NYS 71, 236 
App Div 494. 


Service of certified copy of warrant 

Complaint in an action in aid of 
atlachment was held insufficient 
where it merely alleged that a copy 
of the warrant was served on defend- 
ant, and not that a certified copy was 
thus served, and failed to allege 
service of notice showing the prop- 
erty attached—New Amsterdam 
Casualty Co v National Union Fire 
Ins Co of Pittsburgh, Pa., 260 N.Y. 
S 71, 286 App Div 494. 


§ Monsanto v. Hubshman, 223 N. 
YS 267, 129 Misc 888. 
MWegotiability of warehouse receipt 
Under Code CiyProc § 655 subd 
1 § 708 subd 4, and § 649 subd 3, a 
sberiff can sue to enforce an attach- 
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counting for interest 1n a warehouse 
recelpt worth substantially more 
than defendant’s lien, even after 
judgment and execution against at- 
tachment debtor, without alleging 
that the receipt was negotiable and 
hence free from attachment under 
Gen BusL § 110, for the negotiable 
provision is for the benefit of the 
warehouseman only—Castiiotis§ v. 
Guaranty Trust Co of New York, 
127 NH 900, 239 NY 74, reversing 
179 N.Y 8S 918, 190 App Div. $38. 


10. Chelsea Hixch. Bank v. Travel- 
ers’ Ins. Co, 160 N.YS. 226, 178 
App Div. 829 


il. Kelly v. Breusing, 82 Barb (N 
Y.) 601, affirmed 88 Barb. 123—6 
C.J. p 815 note 47. 


12, Ala—Pearce v. Jennings, 10 So 
511, 94 Ala 5634. 

Ohio—Secor v. Witter, 39 Ohio St. 
218—Endel v, Leibrock, 38 Ohio St. 
264. 

6 CJ. p 491 note 438. 


Transfer of stock on books of ocor- 
poration 

A party is not entitled to an in- 
junction against a corporation re- 
atraining it from transferring stock 
certificates on its books, for if it 
holds possession for the debtor the 
atlachment is effective, and if at 
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tervene where it is clear that plaintiff’s only rem- 
edy is equitable or where special circumstances jus- 
tifying such action are shown to exist.13 When 
specifically so provided by statute, equitable relief 
will be granted if it is more expedient although 
plaintiff has an adequate remedy at law.14 


Where proper grounds for its interference are 
shown, a court of equity will afford the attaching 
creditor relief agaist fraudulent conveyances and 
assignments!5 and will require notes in the hands 
of one who 1s not a bona fide holder for value to 
be surrendered to the attaching creditor of the 
maker.16 So also, in a proper case, such a court 
will entertain a bill for an accounting!’ or to re- 
move clouds from a ttle, or grant an injunction 
to prevent the debtor from committing waste upon 
attached land,19 or, in some cases, to prevent the 
sale of the attached property under a void judg- 
ment.29 A statute relating to remedies of credi- 
tors who desire to reach negotiable instruments 
does not apply where the instrument is non-negotia- 
ble.22 A suit in equity cannot be mauntained in 
aid of an attachment at law where it has been 
decided in a prior suit to which complainant was 
a party, that his attachment was ineffectual to give 
him any lien.22 
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Where property is in the possession of a third 
person, that person must be made a party to the 
proceeding and given an opportunity to be heard 23 


Equitable relief before yudgment. When so pro- 
vided by statute, equitable relief will not be grant- 
ed until judgment in the attachment suit or until 
defendant has made default unless special circum- 
stances warranting the interposition of the court 
are alleged 24 Where a creditor seeks in equity to 
enforce the collection of a debt, he must allege that 
he has recovered a judgment in person against de- 
fendant whose property he seeks to attach, that 
the judgment is unpaid, that he has caused execu- 
tion to issue on his judgment directed to the county 
where the judgment was rendered, or to that in 
which defendant resides, that the execution was 
placed in the hands of the proper officer while mn 
force, and that it had been returned by the officer, 
indorsed in substance, “no property found.”25 


§ 502. Equitable Relief against Attachment 


In a proper case, a court of equity Ie available for 
relief against an attachment. 


A court of equity may afford relief against an at- 
tachment26 at the instance of another creditor of 
defendant,27 of an assignee in insolvency,28 or ef 


holds possession for a third party, 
then the title has passed from the 
debtor —Bloch-Daneman Co v. J 
Mandelker & Son, 288 N.W. 881, 205 
Wis 641. 


13. Cal—Hiverett v. Hayes, 270 P 
458, 94 CalApp 31 
N.Y.—Goldstein v Societa Veneziana 
Per L’Industma Delle Conterie, 188 
N.Y 8S. 460, 198 App Div. 168. 
6CJ p 491 note 44 


pendente lite 

If it should appear that injunc- 
tive relief pendente lite 1s necessary 
to secure plaintiff's mghts to the 
final relief, such injunction may be 
issued —-Goldstein v Societa Vene- 
ziana Per L’'Industria Delle Conterie, 
188 N.Y S 460, 198 AppDiv 168. 


14. Coral Gables Corporation v. 
Hamilton, 147 § BE, 494, 168 Ga 182. 


Behef agamst misrepresentation 

(1) A petition in attachment to ob- 
tain judgment in rem egainst prop- 
erty within the court’s jurisdiction, 
based on fraudulent misrepresenta- 
tion in the sale of property im an- 
other state, could seek equitable re- 
lief ancillary to attachment —Coral 
Gebles Corporation v Hamilton, 147 
Si 494, 168 Ga. 182 


(2) A petition in attachment, seek- 
ing rescission of a contract for the 
purchase of land for fraudulent 
representations, 18 not demurrable as 
showing that plaintiffs had an ade- 


quate remedy at law—Coral Gebles 
Corporation v. Hamilton, supra 


18 NY.—Deichmiller v  Grindile, 
225 NYS 171, 180 Misc 752 
Wash T—E) C Meacham Arms Co vV. 
Swarts, 7 P 859, 2 Wash T. 412. 
6CJ p 492 note 465. 


Assignment of judgment by debtor 
A complaint alleging that an in- 
solvent nonresident defendant as- 
signed judgment to defeat plaintiff's 
attachment states a cause for in- 
junctive relief —Deichmiuller v. Grin- 
dle, 225 NYS 171, 180 Misc 753. 


16. Lambert v. Allard, 136 A. 131, 
126 Me 49. 


17. Rowan v. Union Arms Co, 36 
Vt 124. 


1S Voss v. Murray, 82 NH. 1112, 
50 Ohio St 19 


19. Conn—Camp v. Bates, 11 Conn. 
51, 27 Am D 707. 


N H—Moulton vy. Stowell, 16 N.H 
331. 


20. N.Y —People v Van Buren, 32 
NH 775, 186 NY. 252, 30 LRA 
446—Tannenbaum v Rosswog, 6 
NYS. 578, 32 AbbNCas. 846 

Ohio —~Wood v. Stanberry, 21 Ohio 
St. 142 


Tex—Blum vy. Schram, 58 Tex. 524 


21. Goldstem v Societa Veneziana 
Per L’Industria Delle Conterie, 
188 N.Y.S. 460, 193 App Div. 168. 
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Montgomery v McDermott, (C 
CNY) 99 F 602, affirmed 108 F 
801, 48 CCA. 348 


£3. Goldstein v. Societa Veneziana 
Per L’Industria Delle Conterie, 183 
N.¥.S. 460, 193 App Div. 168 


24. Rigsgi Bros Co. v Bank of Bar- 
celona, 175 NYS 631, 187 App Div 
218 


Minjoining payment to nonresident 
debtor 


A suit by an attachment creditor, 
brought before default of defendant 
in the attachment suit, to restrain 
a bank, not alleged to be insolvent, 
from paying certaim proceeds from 
the sale of goods, alleged to be the 
property of the nonresident debtor, 
to a foreign bank, also claiming such 
proceeds, will be dismissed, where 
ccmplainant faus to allege any spe- 
cial circumstances warranting the 
interposition of equity —Riggi Bros 
Co v Bank of Barcelona, 175 N.Y.S 
581, 187 App Div 2138. 


ae v. Meadows, 9 KyOp 


26. Norton vy. Hickok, 25 Conn 356 
—§ CJ. p 498 note 51. 


27. Ala.—Rice v. Less, 16 So 719, 
105 Ala 298. 

eae —Norton v. Hickok, 25 Conn 
56 


28. Emerson v. Detroit Steel, etc, 
Co, 58 N.W. 659, 100 Mich 127—~— 
Gott v Hoschna, 24 N.W. 123, 57 
Mich. 418, 


7 C.d.8. 


a vendor of land attached,29 where the proceedings 
are brought within the time prescribed for seeking 
equitable relief,29 and a proper case for its iter- 


ATTACHMENT 


§ 507 


ference is shown,®! and where the applicant for 
relief has no adequate remedy at law.32 


SIV. WRONGFUL ATTACHMENT 
A. UNDER IRREGULAR OR VOID PROCESS 


§ 503. Liability in General 


A party suing out the attachment may be fable In 
damages where the process Is irregular, unauthorized, or 
void. 


Where the process of attachment is irregular, 
unauthorized, or void, a levy made by the officer 
renders the party suing out the attachment a tres- 
passer, since under such circumstances the officer 
becomes the agent of such party.38 Jt has been 
held that, where summons was not served on the 
attachment defendant within the time required by 
statute, the court lost jurisdiction and the attach- 
ment was rendered unauthorized and void from the 
beginning, and the attachment plamtiff might be 
held liable for the wrongful levy under it.®4 


§ 504. Necessity for Setting Aside of Process 


Where an attachment ie voidable it will protect the 
attachment plaintiff until it 1s set aside, but where it is 
void the attachment plaintiff is liable for damages im- 
mediately, without a setting aside of the attachment. 


Where an attachment 1s irregular or merely void- 
able, it will nevertheless protect the attachment 
plaintiff, or other parties acting under it, until it 
is set aside,®5 but after it has been set aside it 
affords no protection to the party at whose instance 
1t was issued, and he becomes a trespasser ab initio 
by relation.36 


Where an attachment is for any reason void, at- 
tachment plaintiff will be a trespasser ab initio and 
liable to attachment defendant for any damages re- 
sulting therefrom,®’ and there is no necessity for 
setting the writ aside before bringing an action 
for acts done under it.%§ 


29. Ramash v Scheuer, 51 NW 330, 
81 Wis 269 
30. Zeman v Stenberg, 54 SW 178, 


21 Ky L 1162 Hawau 44 


31. Norton v Kickok, 25 Conn 866—|NY—Day v Bach, 87 NY. 56 


6CJ p 493 note 66 


3a. Turner v Hatch, 58 NW. 605, 
100 Mich 66 


33. Ala—Stetson v. Goldsmith, 30 
Ala 602 

Kan—Duff, etc, Furniture, 
Read, 88 P 268, 74 Kan 780 

N Y—Hall v Waterbury, 56 AbbN 
Cas 874, 67 How Pr. 18L 

& CJ. p 498 note 68. 
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§ 505. Actions 


Trespass de bonis asportatis and case may be appro- 
priate common-law remedies 
An action for damages against one causing prop- 
erty to be taken under a void attachment has been 
held to be 1n substance an action for trespass de 
bonis asportatis.39 It has been held, however, that 
where the writ is merely irregular or voidable, an 
action on the case 1s the proper and the only rem- 
edy.40 


§ 506. —— Conditions Precedent 


A demand for a return of the property Is not a con- 
dition precedent, dissolution of the attachment may be. 
A demand for the return of property wrongfully 
seized under a void attachment is not a prerequisite 
to the bringing of an action for damages for con- 
version thereof.41 As has been noted in § 504, 
a setting aside of the attachment may or may not 
be a condition precedent. 


§ 507. Matters of Defense and in Miti- 
gation 
Matters which constitute a bar to the action or clir- 
cumstances in mitigation of the Ilability of the wrongdoer 
may be shown, 

Where property is seized under a void attach- 
ment, it has been held that a subsequent seizure 
thereof by attachment plaintiff under valid process, 
whether a second writ of attachment or an execu- 
tion, and application of the property so seized to 
the payment of the owner’s debt without his con- 
sent, cannot be shown either in defense or in miti- 
gation of damages for the wrongful attachment,‘ 
and this rule is not altered by the fact that an 


34. Ruser v. Union Distilung Co,;39. NY¥.-—kKerr v. Mount, 28 N.Y 
27 N Y.S. 920, 7 Misc 396 659 


38. Hawau—Wiley v. Nicholson, 1 


Tenn —Stewart v. Roberts, 1 Yerg 
886 

40. Ark—Bach v. Cook, 21 Ark 571 

Ky—Owens v. Starr, 2 Litt 280. 


s@ NJ—McFadden v. Whitney, 18/6 CJ p 494 note 66 
A 62, 51 NJ Law 891 

NY—Day v Bach, 87 N.Y. 56— 
Kerr v. Mount, 28 N Y. 659—Lyon 
v Yates, 52 Barb. 237. 


37. Merritt v. St Paul, 11 Minn. 223 
—§ CJ. p 494 notes 62, 63. 


ge. Day v. Bach, 87 NY. 56, $1. 


4l. Flaxman v Capitol City Press, 
185 A 417, 121 Conn 4323 


42. Tiffany v Lord, 66 NY. 810— 
Wehle v Butler, 61 N Y. 245—Lyon 
v Yates, 52 Barb(N Y) 287—Otis 
v Jones, 21 Wend(N.Y) 394— 
Hanmer vy. Wilsey, 17 Wend (N.Y 3 
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§ 508 


offer was made to return the property on discover- 
mg that the first attachment was invalid,#8 al- 
though, under other authority, the rule is not so 
stringent and the fact that plaintiff caused a sub- 
sequent valid writ to be levied may be shown in 
mitigation of damages‘44 Where property 1s tak- 
en by the wrongful act of one person, its subse- 
quent seizure on process issued in favor of another 
against the owner, by which it 1s appropriated to 
the payment of his debt, is a circumstance which 
may be received mm mitigation of the habilty of 
the wrongdoer.45 If the property has been re- 
turned and retained by the owner, this may be 
shown in mitigation of damages,*6 but not in bar 
of the action for the wrong 47 


§ 508. —— Jurisdiction and Venue 


Actions of the character under consideration are 
controlled by rules applicable to civil actions gen- 
erally as to questions of jurisdiction and venue 
The jurisdiction of particular courts will be con- 
sidered in the title Courts §§ 249-297 [15 CJ. page 
985 note 24-page 1007 note 10]. Questions as to 
venue will be considered in the title Venue. 


§ 509. -——— Time to Sue and Limitations 


General rules apply as to the bar of the action 
by general statutes of limitation and will be con- 
sidered in the title Limitations of Actions. 


§ 510. —— Parties 


Where several persons have vold writs levied against 
the property of the debtor at the same time, they may be 
sued either jointly or severally. 

Where several persons place void writs in the 
hands of an officer and have them levied at the 
same time, they may be sued either jointly£® or 
severally.*9 


§ 511. —— Pleadings 


The declaration or complaint must allege facts, not 
conclusions, constituting a cause of action, 


43. Hanmer v. Wilsey, supra. 


ATTACHMENT 


46. NJ—McFadden v. Whitney, 18 
“By procuring a sale on legal proc- A. 62, 51 NJ Law 391 


7 C.J.8. 


If the action is based on the ground that the 
attachment was void, it is incumbent on plaintiff 
to plead facts showing this to be the case, and a 
mere allegation that the attachment was illegal, 
unauthorized, and void, being a conclusion of law, 
is ansuficient 50 If the basis of the action 1s that 
the attachment was void or irregularly sued out, 
it will not be sufficient to allege merely that it was 
vacated, but it should be further shown that it 
was vacated for irregularity or because unauthor- 
ized51 There 1s no necessity of alleging malice 
or want of probable cause,52 nor 1s it necessary to 
allege the place of levy.58 


§ 512. 


The rules in respect to the burden of proof, ad- 
mussibility of evidence, and the weight and sufii- 
ciency of the evidence in this action correspond 
to the rules in any other action on the case or of 
trespass de bonis asportatis and, therefore, the sub- 
ject 1s treated generally elsewhere in this work (see 
Case, Action on § 10 [11 CJ. p 19 notes 59-62]; 
Trespass §§ 86-96 [63 C.J. p 1002 note 46—p 1026 
note 96]). 


§ 513. —— Trial 


The rules of law pertaining to the trial of this 
action correspond to the rules in any other acthon 
on the case or of trespass de bonis asportatis and, 
therefore, the subject 1s treated generally elsewhere 
in this work (See Case, Action on § 11 [11 C.J. p 
19 note 63-p 20 note 71]; Trespass §§ 98-101 [63 
CJ. p 1029 note 58-p 1034 note 35]). 


Evidence 


§ 514. —— Judgment and Review 


The rules applicable to any other action on the 
case or of trespass de bonis asportatis, as the case 
may be, apply in this action, and, therefore, the 
subject is treated generally elsewhere in this work. 
(See Case, Action on § 11); Trespass §§ 102, 103 
[63 C.J. p 1034 note 36-p 1035 note 60, p 1094 
note 94-p 1095 note 11]). 


892, 6 NYCiv Proc. 26, 14 AbbN. 
Cas. 320. 


ess, the defendant cannot be bet-| N¥—lLyon v Yates, 52 Barb 287. 


ter off than he would be if he had/ 47. 
offered to restore the property to the 


Kerr v. Mount, 28 NY. 659—6 
CJ p 495 note 71. 


Sait by third party owner 
A third party, owner of goods at- 
tached, may maintain trespass 


plaintiff And yet no tender will, at|/ 48. Wehle v Butler, 61 NY. 245— against the plaintiff in attachment 


the common law, ether bar an ac-| Vose v. Woods, 36 Hun (N.Y.) 486 
tion for a tort or take away the/ 48. Weble v. Butler, 61 NY. 245 
right to full compensation "—Otis yv./| go, Sprague v. Parsons, 18 Daly 
653, 11 NYCvProec i17—Sprague 
v. Parsons, 12 Daly 392, 6 NY Civ 
Proc 26, 14 AbD.N.Cas 38320 

45. Wehle v Butler, 61 N.Y. 245—/ 51. Sprague v Parsons, 18 Daly 
(N 'Y¥.) 558—6 CJ p 495 note 75 


52. Sprague v fParsons, 12 Daly 


Jones, 21 Wend.(NY) 394, 396. 
#4. Morrison v Crawford, 7 Or. 472. 


Wehle v Spelman, 25 Hunt (N.Y.) 
99—§ CJ. p 494 note 69. 


without alleging malice and want of 
probable cause —McCormick v. Trib- 
une-Herald Co, 78 SH. 779, 18 Ga. 
App. 61. 


ia? eae v. Woods, 26 Hun (N.Y ) 


However, such an allegation will 
not vitiate the complaint.—Vose v. 
Woods, supra. 
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7 O.d.5. 
§ 515. —— Damages 


An owner retaining possession and use of the prop- 
erty may recover only nominal damages, but where he 
has been deprived of its use he may recover the value 
of the use. 


Where the owner of property attached under void 
process remains in actual possession, he may re- 
cover, 1f at all, only nominal damages, under an 
allegation of the value of the property as an item 
of damages,54 but where he refrains from using 
the property under the instructions of the officer 


ATTACHMENT 


§ 516 


making the levy and is thereby deprived of its 
earning capacity, he is entitled to recover the value 
of its use up to the time when he was informed 
that the levy was released.55 Where goods first 
seized under a void writ are afterward levied on 
under a valid wnt in favor of the same creditor 
and sold by due process of law and the proceeds 
applied to the debt of the owner, this application 
may be shown in mitigation of damages for the 
wrongful seizure (see § 507 supra). 


B. UNDER REGULAR PROCESS 
1. Lrasmrry 


§ 516. Nature and Grounds 


Authorities are divided whether, If not provided for 
by statute, an action independent of the bond lies for 
wrongful attachment, in the absence of malice and want 
of probable cause in the :esuance of the writ. 

It 1s well settled that an action may be main- 
tained against the attaching plaintiff for a wrong- 
ful and malicious attachment,5@ this being in the 
nature of a malicious prosecution or malicious 
abuse of process and governed by essentially the 
same rules.57 Similarly, one who without probable 
cause sues out an attachment and levies it on the 
property of another 1s hable for the damages sus- 
tamned.58 In the absence of statutory authoriza- 
tion therefor, it has been held that an action will 
not lie independent of the bond for the wrongful 


Ss Low v Ne 


Smith, (Tex Civ , had no jurisdiction of the action, and 


suing out of an attachment, if there was probable 
cause and an absence of malice,5? but on the other 
hand, there 1s considerable authority for the view 
that the mere fact that an attachment is wrong- 
ful gives the attachment defendant a cause of ac- 
tion independent of any statutory authority.69 In 
a number of states statutes have been enacted under 
which at least actual damages are recoverable for 
injuries Sustained by an attachment which 1s mere- 
ly wrongful, and the procedure by which damages 
are to be recovered is prescribed either expressly 
or by implication, and under such statutes neither 
malice on the part of attachment plaintiff, nor the 
want of probable cause for believing that the al- 
leged grounds of attachment existed, 1s necessary 
to warrant a recovery of actual damages;6! nor 


the existence of such facts as might 


App) 77 SW 832. 
65 Low v. Ne Smith, supra. 


5G. Mass—Reardon v Sadd, 159 N 
H 7651, 262 Mass. 345—Malone v 
Belcher, 108 N.B 637, 216 Mass 
209, 49 LR.A(NS) 1753, Ann Cas 
1916A 830 

Ohio-—Munro Hotel Co. v Brough, 
26 Ohno CirCt(NS.) 186. 

6 CJ. p 495 note 82. 


S57. Mass—Malone v. Belcher, 103 
NB 687, 216 Mass 209, 49 LRA 
(NS) 758, AnnCas1915A 830 

Ohio—Munro Hotel Co v. Brough, 
26 Ohio CirCt(NS) 1865. 


Gounterclaim based on malicious at- 
tachment 

In a broker’s action to recover & 
balance due on trades in cotton fu- 
tures, a counterclaim, based on the 
facts that plaintiff had wrongfully 
brought suit in another state for 
the same cause of action and had 
maliciously sued out an attachment 
to injure defendant and to force him 
to pay a debt which he did not owe, 
and which was uncollectible in law 
or 1n equity, that defendant had no 
property or effects in such state 
subject to attachment, as was known 
to plaintiff, and that the court there 


there was no service of process 
therein, and seeking to have such 
action enjoined, was not in form an 
action for an abuse of process, but 
merely for malicious prosecution and 
wrongful attachment —Carpenter, 
etc, Co vy. Hanes, 838 SE. 577, 167 
NC 651. 


68. NC—Tyler v. Mahoney, 83 8 H 
870, 166 NC 509 

Tenn—Gordon v Kentucky Midland 
Coal Co, 278 SW. 68, 152 Tenn 
267, 48 ALR. 10562 


58. Slaughter v. Nolan, 169 NW. 
232, 41 SD 1384—6 CJ. p 495 note 
84, p 496 note 865. 


‘What constitutes probable cause 
“Probable cause,” as used in an 
action for the wrongful and malici- 
ous suing out of an attachment, is 
such a state of facts and carcum- 
stances as would lead a man of ordi- 
nary caution and prudence, acting 
consciously, impartially, reasonably, 
and without prejudice, to believe that 
gome one of the grounds for suing 
out the writ of attachment existed, 
and in deciding on the existence of 
probable cause the person’s belief 
in the existence of the ground for the 
attachment cannot be considered, nor 
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have influenced his judgment, but 
the test 1s the effect they might have 
on the judgment of an ordinarily 
prudent and reasonable man —Alsop 
v. Lidden, 80 So. 401, 180 Ala 548 


6. US—Miller v. Smith, (C.CA. 
Mo) 1¥F (2d) 292 

Okl—Overton v Sigmon Furniture 
Mfg Co, 151 P. 216, 50 Okl 531. 

6CJ p 496 note 87 


61. Ala—lLiversage v. Gibson, 133 
So 715, 222 Ala 672. 

aay tele v. Cordes, 207 Ili App 
44 

N M—Marron v. Barton, 285 P. 502, 
84 NM 616. 

Oki—Oklahoma State Bank of Ada 
v. Reed, 288 P. 281, 148 Ok! 181, 
85 AL.R. 635—Scott v Waples- 
Painter Co, 176 P. 754, 74 Okl 52 
—Stonemets v. Gallagher, 158 P. 
885, 60 Okl 2380 

6CJ p 496 notes 88, 89. 


What law governs 

The right to recover damages for 
detention of a ship under a wrong- 
ful attachment is determined by the 
law prevailing at the time within 
the territorial limits in which the 
wrong complained of was done— 
Taylor v. Insurance Co. of North 
America, (DCNY.) 9 F.Supp 574 


§ 517 


has good faith, or the absence of it, on the part 
of attachment plaintiff any bearing on the question 
of his liability 62 However, in some jurisdictions 
the statutes are not so broad, and to authorize a 
recovery, while malice is not necessary, it is es- 
sential that the attachment should have been sued 
out without probable cause, as well as wrongfully. 


§ 517. —— Wrongfulness of Attachment 


The attachment must be wrongful or no cause of ac- 
tion arises. 

In order that a cause of action may arise from 
the suing out of an attachment, it is essential that 
the suing out of the writ shall have been wrong- 
ful,64 and if the element of wrongfulness 1s absent 
the attachment plaintiff cannot be subjected to any 
hability on the ground that the process was sued 
out maliciously or vexatiously.&5 


An attachment may he said to be sued out wrong- 
fully, where it is issued against a person who 18 
not indebted to plaintiff in attachment and against 
whom plaintiff in attachment has no valid claim,®6 
where the action is brought in the name of a per- 
son who has not authorized or sanctioned it ,67 
where no grounds for attachment exist ;¢8 where 
the statute forbids the issuance of an attachment 


62 General Motors Acceptance Cor- 
poration v Sneed, 119 So. 417, 167 
La 432, modifying 121 So 264, 9 
La App. 471—6 CJ p 496 note 90 


638. Iowa—McCormick Harvesting 
Mach. Co v. Colliver, 39 NW 892, 
75 Iowa 659—Nordhaus v Peter- 
son, 6 NW 77, 54 Iowa 68. 

Wash—McGill v Fuller, 88 P. 1038, 
45 Wash 6€15—Levy v. Flemwchner, 
40 P 884, 12 Wash. 16. 

6CJ p 496 note 91 


G&& Davis v Berbells, 9 P (2d) 787, 
167 Wash. 468—6 CJ. p 498 note 
99. 


Attachment in compliance with stat. 
ute 

Where an affidavit for attachment 
was issued in compliance with a 
statute, the debtor actually mdebted 
eould not recover for wrongful at- 
tachment.—Davis v. Berbells, 9 P 
(2d) 787, 167 Wash 468. 


‘Wager 


SW 88 


80 Neb 187 
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Tex—Knowles v. 
(CivApyn) 141 SW. 189. 
6CJ p 498 note 1. 


66. Ala—Irwin v. Cotney, 108 So 
235, 814 Ala 4165. 

Philippine —Guillermo v Matienzo, 8 
Philippine 368, 5 OffGaz 544 

Wyo—Allith-Prouty Co v. Wallace, 
2838 P 144, 832 Wyo 392, 39 AL 
R 613, rehearing denied 234 P 604, 
82 Wyo 392, 39 ALR 613 

6CJ p 498 note 4. 


An attachment is wrongfully is- 
sued if based on an affidavit stating, 
untruthfully, that defendant 1s just- 
ly indebted to plaintuf, when, in fact, 
the indebtedness 1s on a wager— 
Comer v Powell, (TexCiv App) 189 


67. Bauer v Mitchell, 18 NW. 986, 


68. Ala—Irwin v. Cotney, 108 So 


7 C.J.8. 


for the enforcement of a claim for less than a speci- 
fied amount, and the claim sued on is for less than 
that amount;®9 or where attachment plaintiff's 
debt is amply secured,’ or he refuses to accept 
reasonable security..1 However, an attachment 1s 
not shown to be wrongful by the mere fact that 
it 18 sued out for a greater amount than is actually 
due,’ although it has been said that, where the 
disparity between the debt actually due and the 
amount for wh:ch the attachment is sued out is so 
great as to manifest an intention to abuse the rem- 
edy afforded by the extraordinary process of at- 
tachment, an action for both vexatious and wrong- 
ful use of the wnt might possibly lie.78 It has been 
held that the fact that defendant, at the time the 
attachment was sued out, had no property hable to 
attachment does not make the attachment wrongful, 
but evidence thereof might be admissible as tending 
to show matters of vexation on the part of plaintiff 
suing it out.74 


Sustaining or dissolution. If the attachment pro- 
ceedings are sustained, this 1s conclusive that they 
were rightful, and there can be no cause of action 
for damages.76 Conversely, a dissolution of the 
attachment on the merits is conclusive that the writ 
was wrongfully obtained,?® but an attachment is 


that defendant was about to remove 
property with intent to defraud cred- 
itors 1s wrongful, unless plaintiff 
was informed as to defendant’s in- 
tention and believed such informa- 
tion, and unless 1t was true —Chism. 
v C W. Hall Motor Co, (Tex Civ. 
App) 278 S'W. 350 


68. Gaddis v Lord, 10 Iowa 141— 
6CJ p 499 note 7 


7O. Drummond v. Stewart, 8 Iowa 
841. 


71. Clemenis v McCain, (Tex Civ 
App) 49 SW. 182—6 CJ. p 499 
mote 9. 

7@ Ala—Marx v. Leinkauffl, 9 So 
818, 93 Ala 4653 

Ind—Waring v Fletcher, 52 N.E 
203, 162 Ind 6320. 


78 Marx v. Leinkauff, 9 So 818, 93 
Ala 458 


7. Ala—Troy v. Rogers, 20 So 999, 
118 Ala 181 


Gary, ete, Co, 


285, 214 Ala 415 

Tex—Hoover v Furst Nat. Bank, 
(Civ App) 192 SW. 1149. 

6 CJ p 498 note 6 


Existence of past-due debt 

An attachment may be wrongful 
if the grounds on which it 18 based 
are untrue, although defendant land- 
owner owes a past-due debt —Hoov- 
66. Ala—Calhoun v Hannan, 6 So |& V Fist Nat Bank, (Tex.Civ App ) 

291, 87 Ala. 277—Jackson vy. Smith,| 192 SW 1149 

7 Ala. §7—City Nat Bank v | Removal of property 

Jeffries, 78 Ala. 183. Attachment on the untrue ground 
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If any of the grounds on which 
plaintiff predicates his right to at- 
tachment 18 true, the attachment is 
not wrongfully sued out—Palo Sav 
Bank v. Cameron, 168 NW. 769, 184 
Iowa 188 


Tex—Faroux v Cornwell, 90 S'W. 
687, 40 TexCiv App 529 


75. La—Gusman v De Poret, 83 La. 
Ann 838—Bell v. Leathers, Louque 
Dig 68 

Tenn—Boyce v Early-Stratton Co, 
10 Tenn App 6465. 


76. La—Barrimore v. McFeely, 32 
LaAnn 1179 

Mont—Wilhlard v. Federal Surety 
Co, 8 P (2d) 638, 91 Mont 465 

Kan—Hoge v. Norton. 22 Kan. 374 


7 C.Jd.8. 


not wrongful within the meaning of statutes author- 
izing a recovery of damages resulting from wrong- 
ful attachment merely because it was dissolved for 
defects in the form of proceedings, or for mere 
omissions, irregularities, or informalities in 1s- 
suing the writ.?77 


A voluntary abandonment or dismissal of an at- 
tachment 1s held, 1n some jurisdictions, to render 
the attaching creditor and his surety responsible 
for damages for the wrongful sung out of the 
writ;78 but in other jurisdictions it is held that 
no inference that the attachment was wrongfully 
sued out arises from the voluntary dismissal of the 
suit 78 


That attachment plaintiff took a personal judg- 
ment for the debt does not umpliedly negative either 
the dismissal, dissolution, or abandonment of a 
wrongful attachment.89 


§ 518. Wrongful or Excessive Levy 


The attachment plaintiff is not liable for wrongful 
acts of the levying officer which he neither counseled, 
directed, consented to, ratified, nor confirmed. 

While an attachment plaintiff may be held liable 
for the wrongful acts of the officer levying the 
attachment m connection with such levy,®! such 
liability 1s limited to cases where plaintiff counseled 
or directed®2 or at least consented to8® the very 
act which constitutes the illegality or wrong, or, 


N Y—Freeman v. Young, 26 N Y Su- 
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La—Steinhardt v. Leman, 6 So 6665,; 85. 


§ 520 


knowing that the acts of the officer were wrongful 
or irregular, ratifies and confirms them by receiv- 
ing benefits derived therefrom,84 and in the ab- 
sence of such circumstances, the attachment plain- 
tiff is subject to no lability by reason of the off- 
cer’s wrongful acts.85 


§ 519. —— Actual Levy 


In the absence of an actual levy, no cause of action 
for wrongful attachment arises. 


The fact that the attachment was applied for and 
issued creates no cause of action, unless the same 
was actually levied, although the issue may have 
been wrongful.86 Thus, where a levy 1s invalid 
for failure to notify attachment defendant thereof, 
the mere fact that the supposed levy was entered 
in the incumbrance book gives attachment defend- 
ant no claim for damages.87 However, even though 
the supposed levy is invalid, 1f the officer has as- 
sumed control under 1t, attachment defendant may 
recover his damages 88 


§ 520. —— Damage from Levy 


No hablifty for either actual or exemplary damages 
exists where none has been sustained by reason of the 
wrongful levy. 

There can be no recovery of either actual or 
exemplary damages for a levy from which no dam- 
age resulted, even though the attachment, and 
hence the subsequent levy, was wrong ful.89 


Snyder v Stokes, (Tex Civ App ) 


per 666 
Wash —Gutter v Joiner, 105 P 457, 
56 Wash 202—McGill v Fuller, 88 
P 1088, 456 Wash 615 
6 CJ p 629 note 67 [a]-[e] 
mes judicata 
(1) Judgment dissolving attach- 
ment as wrongfully issued is res 
judicaia on mght to damages —Gen- 
eral Motors Acceptance Corporation 
v Sneed, 119 So 417, 167 La 432, 
modifying 121 So 254, 9 La App 471 


(2) Where no appeal was taken 
from an order discharging attach- 
ment, the order was res judicata, in 
an action for damages, that property 
was exempt—Findel v. Chester, 13 
P (2d) 442, 169 Wash 161. 


77. Taylor v Filuharty, 208 P. 866, 
35 Idaho 705—6 CJ. p 529 note 68 
[a] 


Clerical errors 
Clerical errors or irregulamtes 
committed in the prepaiation of at- 
tachment papers do not render plain- 
tift in attachment proceedings liable 
in damages for wrongful attachment 
—Taylor v. Fluharty, 208 P 866, 35 
Idaho 706. 
7& Ind—Sannes v Ross,5 NH 699, 
105 Ind 658—Vurpillat v Zehner, 
28 NB 5656, 2 Ind App $97. 


41 La Ann 885—Cox v Robinson, 3 
Rob 313 

Miss —Dean v. Stephenson, 61 Miss 
175 

6CJ p 499 note 13 


79. JIowa—Nockles v Hggspieler, 47 
Iowa 400 

Ohio —Collins v Bingham, 22 Ohio 
Cir Ct 638, 12 Ohio CirDec 825 

Tex—Frank v Tatum, (Civ App) 36 
SW. 900 

6CJ p 499 note 14 


so. Overton v. Sigmon Furniture 
Mfg Co, 161 P 215, 50 Okl 531 


Equivalent to dismissal 
Taking a personal judgment alone 

18 equivalent to a dismissal of the 

attachment proceedings—Sannes v. 

Ross, 6 NH 699, 105 Ind. 558 

81. Faroux v Cornwell, 90 SW. 587, 
40 TexCiv.App 6529%—-6 CJ p 497 
note 92 

sa. Cole v Hdwaids, 72 NW. 10465, 
52 Neb 711—6 CJ p 497 note 93 

83. NJ—Carey v D Wolff, 63 A 
270, 72 NJ Law 610. 

Vt—tLivarts v Hyde, 51 Vt 1838 

Wis —Adams v. Savery House Hotel 
Co, 82 NW 708, 107 Wis 109 

6CJ p 497 note 94. 

84. Adams v Savery House Hotel 
Co, supra—6 CJ p 497 note 965. 
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84 SW (2d) 918, affirmed (Com 
App ) 565 SW (2d) 557—6 C.J p 497 
note 97 

86. Peters v. Snavely-Ashton, 134 N 
W. 692, 157 Iowa 270—6 CJ. p 499 
note 18 


87. Sioux Valley State Bank v Kel- 
logg, 46 NW. 859, 81 Iowa 12i— 
6CJ p 600 note 19. 


88. Foster v Duischner, 
606, 51 SD 102 


89. Iowa—Braland v. Christenson, 
171 NW. 22. 

Tex—Tsesmelis v. Sinton State 
Bank, (Com App) 58 SW (2d) 461, 
85 ALR 319, affirming (Civ App.) 
85 SW.(2d) 451—Olivares v Gar- 
cia, (CivApp) 56 S'W.(2d) 243— 
Tsesmelia v Sinton State Bank, 
(Civ App ) 35 S.W (2d) 4651, affirm- 
ed (Com.App) 58 SW (2d) 461, 85 
ALR 819—Oscar v. Sackville, 
{CivApp) 270 SW. 897—Hoover 
v. First Nat. Bank, (CivApp) 192 
SW. 1149 

6CJ p 500 note 20. 


Belief that levy prevented gathering 


crop 
Owner of land and crops, not gath- 
ering crops, believing that the at- 
tachment levied prevented him from 
doing so, where, in fact, he was not 


212 NW 
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§ 521. —— In Action on Bond 


The nature and grounds of lability in an action 
on an attachment bond are discussed in section 163 
supra. 


§ 522. Accrual of Right of Action 


The cause of action may accrue prior to the de- 
termination of an appeal on the merits of the malin pro- 
ceeding. 

Where the dissolution of an attachment is final, 
no appeal having been perfected, and plaintiff’s 
damages for wrongful attachment have accrued, his 
action to recover such damages, begun pending an 
appeal on the merits in the attachment suit by 
plaintiffs therein, 1s not premature.°° 


§ 523. —— Prior to Dissolution of Attach- 
ment 

Whether the attachment must be dissolved before 
recovery may be had is dependent on the statute or rule 
of practice in the particular juriediction 

In a number of states the rule is that, before any 
right of action can arise from the wrongful suing 
out of an attachment, the attachment must be dis- 
solved ,91 but this rule does not prevail in those 
jurisdictions where damages caused by wrongful 
attachment are considered proper matter to be set 
up in the main action by way of counterclaim, 
set-off, or reconvention in cases where a recovery 
is sought by this procedure,®2 or m junsdictions 
where there 1s a controlling statute to the con- 
trary.98 


§ 524. —— On Dissolution of Attachment 


When the statute so provides, the right of action 
may be asserted immediately following the dissolution 
of the attachment. 


Under some statutes the mere dissolution of the 
attachment gives a right of action,®4 and it 1s not 
necessary to wait until the determination of the 
main action before instituting proceedings for re- 
dress. 


so prevented, could not recover for, 90. McClelland vy. 
joss occasioned by his mistaken idea 
—First Nat Bank v. Cooper, (Tex 
Civ App) 12 8 W.(2d) 271 


Valid and invalid writs issued simul- 


taneously 

Where writs of attachment and se- 
questration were simultaneously is- 
sued and executed on the same prop- 
erty which was released on seizure 
under both writs at the same time, 
there can be no recovery based on 
the wrongfulness of the attachment, 
if the writ of sequestration was 


938. Campbell v. 
Iowa 337 


Ann. §81. 
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App) 204 SW. 201 


Sl. Nolle wv Thompson, 3 Metc 
(Ky ) 121—6 CJ p 500 note 24 


$2. Tynberg v Cohen, 18 SW. 3165, 
76 Tex 409—6 CJ p 500 note 25 


&&. Waring v Fietcher, 52 NH 3208, 
152 Ind. 620—Harper v Keys, 48 
Ind. 220—6 C.J p 500 note 27 


vald—Watiins Banking Co. v Lou-/98. Atlas Development Co. vy Na- 
islana Lumber Co, 17 So 1438, 47 La tional Surety Co, 212 P. 196, 190 
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§ 525. —— On Termination of Main Action 
in Defendant’s Favor 
On termination of the main action In defendant’s 
favor, a cause of action in favor of defendant a!ises. 
Where a final judgment has been rendered in 
the main action in defendant's favor, he has a 
cause of action for myuries caused by the attach- 
ment in all jurisdictions where actions for wrong- 
ful attachment, either on, or independently of, the 
attachment bond, may be maintained,®5 and this 
has been held to be true, notwithstanding defend- 
ant did not controvert the grounds of attachment 
by plea in abatement or otherwise.°® The statutes 
have been so construed in a number of jurisdictions 
as to require a final judgment in defendant’s favor 
in the main action as a condition precedent to his 
right to recover damages for a wrongful attach- 
ment, so that the mere dissolution of an attach- 
ment without more would give attachment defend- 
ant no right of action,®7 but in other jurisdictions 
defendant may proceed for a recovery of damages 
for a wrongful attachment notwithstanding the 
pendency of the main action 98 


§ 526. Persons Entitled to Recover 


The various persons who may have been entitled to 
recover are considered in detail in the followmg 
sections. 


§ 527. —— Attachment Defendant in Gener- 
al 
The attachment defendant may recover for a wrong- 
ful attachment if he has an interest in the property at- 
tached. 

If an attachment levied on the property of a 
defendant in attachment proves to have been wrong- 
ful, he is entitled to recover for the resultingz dam- 
ages ,99 but he has no right of action where the 
attachment, although wrongful, was levied on prop- 
erty of all interest 1n which he has divested him- 
self before the levy, and a fortiori the attachment 
defendant can have no right of action for the 


Dougherty, (Mo); 96. State v Beldsmeier, 56 Mo 326 
—€6 CJ. p 601 note 80 


97. Hahn v. Seifert, 831 NW 6564, 64 
Mich 647—6 CJ. p 501 note 31. 


96. Ala—Alsop v lLidden, 80 So 
401, 180 Ala 648—Anniston Furst 
Nat Bank v. Cheney, 33 So. 783, 
120 Ala. 117. 

Iowa —Campbell vy. Chamberlain, 106 
Iowa 337 

Kan—Kerr vy. Reece, 27 Kan 469 

Mass —Reardon v Sadd, 1659 NE. 
751, 262 Masm 345 


99. Row v. Morris, (Okl) 49 P.(2d) 
1103—6 CJ. p 501 note 35. 


Chamberlain, 10 


666 


7 Od.S. 


seizure of property of a stranger, to which he never 
had any title! Where the persons suing out the 
attachment mistakenly assumed that plaintiff was 
their debtor, but plaintiff was the one whose wages 
they intended to attach, he can sue for wrongful 
attachment.? 


§ 528. Waiver or Estoppel 


An attachment defendant may by his conduct walve 
or become estopped to assert his claim for damages. 


An attachment defendant may, by his conduct, 
waive, or become estopped to assert, his claim for 
damages for a wrongful attachment;? but, as he is 
entitled to bring an action for the wrongful at- 
tachment at any time within the statutory period 
of limitation, he cannot lose his right merely by 
failing to notify the surety of his intentions 1n that 
regard Attachment defendant 1s not precludeu 
from recovering damages by giving a redelivery 
bond or depositing a sum of money to secure the 
release of the attachment and repossession of the 
property.5 


§ 529. —— Assignee in Bankruptcy of At- 
tachment Defendant 


An assignee in bankruptcy of attachment defendant 
may recover the actual damages sustained, but the right 
to recover punitive damages remains with the bankrupt. 


It has been held that a bankrupt’s mght of ac- 
tion on an attachment bond for the wrongful su- 
ing out of an attachment passes to the assignee 
in bankruptcy in so far as the action seeks com- 
pensation for injuring, detaining, or converting the 
property attached, but remains with the bankrupt 
in so far as the action seeks to recover compensa- 
tion for injury to the bankrupt’s business, reputa- 
tion, and credit, and vindictive damages for a ma- 
licious suing out, or abusive use, of the attachment.§ 


§ 530. Owner of Property Attached 


The remedy of the owner of the property who is not 


i. Miss—Collins v. Wheeless, 157 


So 832 126 
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a party to the attachment proceedings [s by an action 
for wrorgful selzure and diepossession, and not by an 
action for wrongful attachment. 


As a general rule, as stated in § 517 above, the 
basis of an action for a wrongful attachment 1s 
the wrongful suing out of the writ; but, in case 
a writ of attachment is levied on the property of a 
person other than defendant 1n the attachment pro- 
ceedings, the existence of the grounds for an at- 
tachment against such defendant is immaterial, and 
the remedy of the owner of the property is by 
an action for wrongful seizure and dispossession 
and not by an action for wrongful attachment.’ 


Claims of third persons have been considered in 
§§ 339-405. 


§ 531. —— Garnishees 


The right of a garnishee to sue on the attachment 
bond has been treated 1n § 163. Examine Pocket 
Parts for cases, 1f any such may arise, as to the 
right of a garnishee to recover other than on a 
bond. 


‘.. a 


§ 532. —— Officer Levying Attachment 


The right of the officer levying the attachment to 
sue on the attachment bond has been treated in 
§ 163. Examine Pocket Parts for cases, 1f any 
such may arise, as to the right of the officer to re- 
cover other than on a bond. 


§ 533. Persons Liable 


Ordinarily it Is the attachment plaintiff who is lia- 
ble, although an officer issuing a writ without proper au- 
thority may be. 

Attachment plaintiff is liable for the damages re- 
sulting from the wrongful suing out of the writ, or, 
under certain circumstances, for a wrongful levy 
under a writ properly sued out.8 Several succes- 


Neb —Mosher vy. Beselin, 261 N W.|a& more efficacious security —Heine v 


Wright, 244 P. 955, 76 Cal App. 328 


Okl —Row v. Morris, 49 P (2d) 1103 
€CJ p 601 note 36 
Tenant 

Entire maintainable claim of ten- 
ant, owning no personalty on leased 
premises, and subtenant corporation, 
to which entire present leasehold in- 
terest belonged, for damages by 
wrongful attachment of such person- 
alty, went out with subtenant’s dis- 
missal as party plaintiff on its mo- 
tion —Collins v. Wheeless, (Miss ) 
157 So 82 


2 L & N. Clothimg Co v. Conder, 
58 SW (2d) 221, 248 Ky 28 

3 IlN—Strobot v. Cordes, 207 MT. 
App 448 


6 CJ p 501 note 38. 
4 Kerr v Reece, 27 Kan 469. 


5. Cal—Heine v Wright, 244 P. 
956, 76 CalApp 338 

Utah—St Joseph Stock Yards Co. v. 
Love, 195 P. 305, 57 Utah 450, 25 
ALR 669 


Benefit inuring to attachments plamn.- 


tuff 
Attachment defendants, substitut- 
ing security for attached property, 
were held not estopped to enforce 
lability for damages resulting from 
attachment, in the absence of claim 


of fraud or deceit or misrepresenta-|& Kan-——Schwartzberg _v. 


tion, for the attachment plaintiffs 
were not harmed but rather received 
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@ Doll v. Cooper, 9 Lea (Tenn ) 576. 
Gimit of aggregate recovery 

While the bankrupt and his as- 
Signee May maintain separate actions 
and recover, the assignee for the in- 
jury to the property, and the bank- 
rupt for the personal tort, yet the 
aggregate recoveries cannot exceed 
the amount of the penalty where 
the action 18 on the bond—Doll v. 
Cooper, 9 Lea (Tenn ) &76. 
7. Central Coffee, etc. Co. v. Wel- 

born, 184 8.W 2, 158 Mo.App 647 

—€§ C.J. p 502 note 48 


Central 
Avenue State Bank, 115 P. 110, 84 
Kan. 681. 


§ 533 


sive wrongful attachments partly covering the same 
time are concurrent and not joint, and the injured 
party may recover from any wrongdoer the entire 
damages, although he can have only one satisfac- 
tion for the same injury.® 

A corporation as well as a natural person may 
become hable for wrongful attachment and for 
exemplary, as well as actual, damages.10 

A county cannot, it has been held, become liable 
in damages for a wrongful attachment.11 

A clerk of court issuing an attachment, in the 
absence of any affidavit authorizing its issuance, 
has been held to be hable therefor to a third per- 
son injured thereby.12 

The liability of sureties on the attachment bond 
is treated 1n § 375 supra. The liability of the levy- 
ing officer 1s discussed generally in the title Sheriffs 
and Constables § 122 [57 C.J. p 902 note 98-p 904 
note 4]. 


§ 534. —— Liability of Principal for Act of 
Agent or Attorney 
A principal le liable for the wrongful issuance of an 
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attachment by his agent where the latter Is acting with- 
in the scope of the agency. 


One who authorizes or directs his agent or at- 
torney to sue out a writ of attachment, or ratifies 
the act of the latter in so doing, 1s lable for actual 
damages resulting therefrom 1n case the attachment 
proves to be wrongful,15 or the agent 1s guilty of 
misconduct while acting within the scope of the 
agency.14 So, also, where an agent or attorney, 
acting maliciously and without probable cause 
therefor, sucs out an attachment in the name of 
his principal, the latter may be held liable for ex- 
emplary damages if he caused or participated in 
such evil motive or ratified what was done with 
full knowledge of the existence thereof;15 but in 
the absence of such participation or ratification 
exemplary damages cannot be assessed against the 
principal.16 


A general authority to commence suit will war- 
rant an attorney in attaching property and will 
render the client responsible for any damages oc- 
casioned thereby.2? 


2. ACTIONS 


§ 535. Methods of Enforcing Liability 


Owing to the great variety of statutes on the 
subject, the methods of enforcing liability for in- 
juries caused by wrongful attachments are very 
numerous, and in most jurisdictions several mode3 
of obtaining redress for such injuries are open to 
the attachment defendant, which are discussed in 
detail in §§ 536-538 following. 


§ 536. —— Proceedings in Main Action 
a. In general 
b. Set-off and counterclaim 
c. Reconvention 


N Y¥ —Hirshorn v. A. L: Tuska, Son| Kan—wWestern News Co v Wil- 
marth, 6 P 786, 38 Kan 610 


& Co., 281 N.Y S 41, 156 Misc. 4538 


a. In General 


Dependent on the governing statute In the particular 
juriadiction, damages may be recovered in the action In 
which the attachment was issued, after dissolution there- 
of, or in other proceedings. 

There 1s a variance in the statutes and rules of 
practice on this subject 1n the several jurisdictions, 
and so in a number of jurisdictions damages re- 
sulting from a wrongful attachment need not be 
separately sued for, but may be recovered in the 
action in which the attachment was issued,!8 while 
mm others damages for the wrongful suing out of 
an attachment cannot be awarded 1n the attachment 
suit, but can be recovered only by proceedings sub- 


wrongful attachment—State ex rel. 
Barrett v. Bridges, (Mo App) 206 &. 


ND—Xelly v Stockgrowers Credit 
Corporation, 363 NW. 717—String- 
er v Hlsaas, 168 NW. 558, 87 N.D 
20 

Wash—Epley v. Hunter, 281 P. 837, 
154 Wash 168. 

Tenn.—Davis v. Sloan O11 Co. 18 
Tenn App 405 

Tex—Baker v. Black, (Civ.App) 88 
§ 'W.(2d) 811, error granted. 

6 CJ. p 502 note 52 


& State v. United States Fidelity & 
Guaranty Co, 95 SH. 788, 81 W 
Va 749. 


10. Ala —Jefferszon County Sav. 
Bank v. Dborn, 4 So. 386, 84 Ala 
529. 


Tex—Hmerson v. Skidmore, 25 SW 
671, 7 TexCivApp 641. 


ll. Reed v Howell County, 28 SW 
177, 125 Mo 658, 46 4mSR 466— 
6 CJ. p 503 note 55 

12. Faulkner v. Brigel, 101 Ind 839 

13. Feury v McCormick Harvest- 
ing Mach Co, 61 NW 162,68SD 
396—6 CJ. p 504 note 77 


iiabihty not on officer's bond 

Where property 15 wrongfully at- 
tached, defendant’s proper remedy, 
on consteable’s refusal to release 
property from attachment, 18 a suit 
on the attachment bond, and not on 
the constable’s official bond, for the 
damage has arisen from plaintiff’s 
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W 698. 


14 Jones v. Parker, 62 SE 261, 81 
SC 214, 


15. Vandiver v. Waller, 39 So 136, 
148 Ala 411—6 CJ. p 505 note 78. 


16 Jackson vy. Smith, 75 Ala 97 

17. Ark—Foster vw Pu,lts, 38 S.W. 
1114, 68 Ark 887. 

Me—Fairbanks y. Stanley, 
296 

Mich —Brown v. Spiegel, 120 N.W. 
579, 156 Mich 138 


18 Selsor v. Arnbrecht, 157 P 908, 
57 Okl 782—6 CJ. p 5065 note 88. 


aw prior to statute 
in Oklahoma, prior to Rev L (1910) 


18 Me. 
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sequent to the main action (see § 537 infra). The 
recovery of damages in the same proceedings 18 
an optional rather than an exclusive remedy where 
the statute is permissive in character,19 but there 
is no other remedy available for the recovery of 
compensatory damages arising from the loss of or 
injury to the property where the statute is man- 
datory.29 In some jurisdictions, on the dissolution 
or dismissal of the attachment in proper proceed- 
ings for that purpose, the damages sustained by a 
wrongful attachment may be assessed and a judg- 
ment therefor rendered against attachment plain- 
tiff and the sureties on his attachment bond,?! and 
it has been held that, where it is determined that 
attachment defendant was not indebted to attach- 
ment plaintiff, damages as for the wrongful at- 
tachment of defendant’s property may thereupon 
be assessed,22 even though the grounds on which 
the attachment was issued were not contested.2% 


In the absence of statutory directions the better 
practice in attachment suits 1s to try the main issue 
first, and then, in the event of defendant succeed- 
ing, to take up the trial of the claim for damages.*4 


b. Set-Off and Oounterclaim 


Dependent on the governing statutory provision, a 
set-off or counterclaim for the damages sustained may 
or may not be asserted in the main action. 
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In regard to the right to counterclaim damages 
caused by a wrongful attachment in the main suit 
the decisions are not harmonious, due, in a measure, 
to variations in the statutes in the several juris- 
dictions. According to some authorities such 4 
counterclaim 1s proper,25 at least where the afb- 
davit and bond for attachment are filed with the 
petition in the action and the writ is immediately 
sued out,26 the reasons given being that such a 
counterclaim is connected with the subject of the 
action,?7 arises out of the suit instituted by plain- 
tiff in attachment,2® or is a claim held by defendant 
at the commencement of the action 29 On the oth- 
er hand, it 1s held in a number of cases that dam- 
ages arising from a wrongful attachment are not 
a proper subject of counterclaim im the main ac- 
tion,®0 for the reasons that the claim therefor does 
not arise out of the contract or transaction set 
forth in the petition as the foundation of plaintiff's 
claim,®1 1s not connected with the subject of the 
action,?2 or 1s not one on which, at the time of 
the commencement of the action, defendant could 
have maintained an action on his part against plain- 
uff88 A counterclaim alleging that the proceed- 
ings were maliciously instituted will be dismissed 
since a determination of the attachment proceed- 
ings is a prerequisite to the cause of action and the 
counterclaim would raise improper issues 34 


§ 4855, becoming effective, May 16, 
1918, a cross action by defendant for 
wrongful attachment could not be 
maintained in the same proceedings 
—Selaor v Arnbrecht, 157 P 908, 57 
Okl 782 


19. Oklahoma State Bank of Ada v. 
Reed, 288 P 3281, 148 Okl 131, 85 
ALR 686. 


30. Sonsee v Jones & Green, 248 S 
W 3289, 157 Ark 131—Davidson v 
Mayhue, 179 SW. 871, 120 Ark. 
544 


Damages from malicious prosecution 
Although the statute requiros com- 
pensatory damages to be recovered, 
1f at all, in the same proceedings, 
damages arising from malicious 
prosecution of an attachment or on 
account of injury to credit or loss of 
prespective profits are not recover- 
able in the attachment suit on the 
dissolution of the attachment, but 
must be recovered, if at all, in @ 
separate action—Sonsee v Jones & 
Green, 248 S.W 289, 167 Ark 181 


Zl. Adkins v Lacy, 56 SW 876, 68 
Ark 170—6 CJ p 605 note 86 

22. Mclain v Worden, 55 So 3658, 99 
Miss 547—6 CJ. p 5065 note 87. 


23. McLin v. Worden, 55 So. 858, 99 
Mass 647 

#% Union Nat Bank v Cross, 75 N 
W 992, 100 Wis. 174. 


25. 
293, 146 Miss. 260—6 C.J. p 606 
note 89 


Denying matters stated in sapplica- 
tion 

In a counterclaim not based on 
the bond, 1t was held necessary to 
negative the truth of the matters 
stated in the application for the at- 
tachment—Swan v Smith, 26 Iowa 
87 


26 Iowa City Branch State Bank v. 
Morris, 13 Iowa i1386—Stadler v. 
Parmlee, 10 Iowa 23—Reed  v. 
Chubb, 9 Iowa 178&—6 CJ p 606 
note 90 


Mecessity for leave of court 

In Kansas, under the definition of 
a set-of in Code Civ.Proc § 100 
(Gen St [1915] § 6992), as a cause of 
action for the recovery of money, a 
claum for damages on account of a 
wrongful attachment may be used 
as @ cross demand im the action m 
which the attachment order was is- 
sued, but only where it is set out in 
a supplemental answer filed by leave 
of court, inasmuch as it 1s only by 
such permission that matters occur- 
ring since the beginning of the ac- 
tion can be effectively pleaded in 
view of Code Civ Proc. § 145 (Gen. 
St [1915] § 7087)—Deerfield State 
Bank v. Coerber, 215 P 285, 118 Kan 


498. 
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Crooke v Deas & Duke, 111 So | 27. Waugenheim v Graham, 39 Cak 


169—-6 CJ p 606 note 91 


28 Michigan Stove Co wv Waco 
Hardware Co., 54 SW 857, 28 Tex 
Civ App 298 


29. Iowa City Branch State Bank v. 
Morris, 18 Iowa 136—Stadler v 
Parmlee, 10 Iowa 23—Reed v 
Chubb, 9 Iowa 178—6 C.J p 606 
note 98. 


30. Tacoma Mill Co v Perry, 173 
P 801, 82 Wash 650—6 CJ p 6506 
note 94. 


3l. Hoeven v Morley, 155 NW i191, 
36 SD 421—6 CJ. p 606 note 95. 


Attachment in action on open ac- 
count 


Damages, through 2 wrongful at~ 
tachment of defendant’s automobile 
in plaintiff's action on open accounts, 
could not be pleaded by defendant in 
the action as a counterclaim, a 
wrongful attachment being a tort — 
Hoeven v Morley, 155 NW 191, 36 
SD 421 


32. Colo—Hsbensen v Hover, 88 P 
1008, 3 Colo App 467 

Kan —Carver v Shelly, 17 Kan 472 

N M—Leyser v Rindskopf, 5 P 640, 
8 NM 3238 

¢CJ p 506 note 96 


33. Tessier v Englehart, 24 N.W. 
184, 18 Neb 167 


34 Kassel Poultry Co. yr. Sheldon 
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It has been held that in an action aided by at- 
tachment damages on the ground that the attach- 
ment was wrongful are not a proper subject of set- 
off, because not in existence at the commencement 
of the suit,35 and that, where a suit 1s commenced 
by attachment, damages alleged to be sustained by 
the issue thereof cannot be set off in such action 
pending a rule to dissolve the attachment.26 Nev- 
ertheless, in a case where a nonresident plaintiff, 
after attaching defendant’s property, took charge 
thereof, and without defendant’s consent wrong- 
fully sold 1t and converted the proceeds to his own 
use, it was held that plaintiff was hable to defend- 
ant for the value of the property converted above 
the debt with interest and costs, which defendant 
was entitled to set off in the attachment suit.?7 


c. Reconvention 


In some Juriedictions a plea In reconvention for dam- 
ages sustained ts proper. 


In Texas it 1s well settled that damages caused 
by a wrongful attachment may be pleaded in re- 
convention in the action in which the attachment 
was sued out, and in so pleading defendant may 
declare either independently of or on the attach- 
ment bond.38 

In Louisiana it has been held that, where de- 
fendant in an action instituted by attachment re- 
sides in the same parish as plaintiff, he cannot in- 
stitute a demand in reconvention for damages 
growing out of the attachment; but 1t appears that 
such a plea is permissible where the parties do 
not reside in the same parish.®? 


§ 537. Proceedings Subsequent to Main 
Action 


In some jurisdictions proceedings 


for damages can 


Produce Co, 129 A. 424, 3 NJ Misc. However, 
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only be had subsequent to the main action. The right 
to set off the damages in a subsequent action does not 
exist In the absence of statute. 


Dependent on statute or rule of practice in some 
jurisdictions damages for the wrongful suing out 
of an attachment can be recovered at law only by 
proceedings subsequent to the main action.‘0 It 
has been held, however, that defendant in attach- 
ment suit at equity may at his discretion, where the 
attachment has been dismissed, proceed to recover 
damages by motion before the court that passed 
upon the origmal cause.t1 The provisions of the 
code must be complied with before the court will 
permit an attachment plaintiff to resort to the harsh 
and summary method of enforcing the bond py 
rule.42 

Ordinarily the right to set up such damages by 
way of a counterclaim or set-off in a subsequent 
action does not exist, especially when the dam- 
ages are incapable of liquidation,f® but under a 
statute requiring a bond conditioned that plaintiff 
shall pay damages if he fails to prosecute his ac- 
tion with effect and recover judgment against de- 
fendant, 1t has been held that, where an attach- 
ment has been dissolved, the damages, 1f capable of 
liquidation, may be set off in a subsequent action by 
plaintiff against defendant on the same cause of 
action.44 


§ 538. —— Election of Remedies and Effect 
Thereof 


The attachment defendant cannot choose Inconsistent 
remedies. 


An action of replevin will lie to recover prop- 
erty wrongfully attached,t® but if the owner re- 
plevies the property he may not proceed under a 
statute authorizing him to sue for double its 


Mot permitted by statute 


277 


introduction of prejudicial evidence 

Counterclaam in attachment pro- 
ceeding, alleging malicious institu- 
tion of that proceeding, would raise 
improper issues, and necegsitate in- 
troduction of evidence which might 
be prejudicial to the determination 
ot the main action, and, therefore, 
motion to stmke would be allowed.— 
Kassel Poultry Co v Sheldon Pro- 
duce Co, 129 A. 434, 3 NJ Misc 277 


35. Donnegan v Armour, 8 Ohio 
CirCt 433, 2 Ohio Cir Dec. 245—¢ 
CJ. p 507 note 98. 


3a. Gunns v. Cluff, 4 A. 920, 111 
Pa 512—Shaw v Folkers, 12 Wkly 
NC (Pa) 618-6 CJ p 507 note 
99 


S7. Abernathy v. Meyer-Biidges 
Coffee, etc, Co, 59 S.W 942, 30 
KyL 844, rehearing denied 103 § 


W. 342, 31 Ky L 807. 


Was pending when the set-off was 
filed, and 1t was thereafter sustained, 
there could be no recovery on the 
set-off for the suing out of the at- 
tachment, or the levy on defendant's 
stock of goods, for the locking up 
of defendant’s store, the seizure or 
holding of the goods under the at- 
tachment, or for any injury to de- 
fendant’s trade or credit —Abernathy 
v. Meyer-Bridges Coffee, etc. Co, 
supra 


33. Lee v Wilkins, 1 Tex.Unrep Cas 
287—6 CJ p 507 notes 2, 8. 


38. See also Bloch v His Creditors, 
16 So 267, 46 La Ann 1384—Coco 
v Guyral, 36 LaAnn 298—Davis 
v Binion, § La Ann. 348—Boyd v 
Warfield, 6 MartNS.(La) 671—6 
CJ p 507 notes 4, 5 


40. Lawing v. Schauffilu, 34 S 'W. (2d) 
1055, 162 Tenn 78, 85 ALR. 683— 
6 C.J. p 505 note 85. 
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A statute regarding assessment of 
damages at law on motion, which re- 
fers to summary judgments against 
delinquent officials, does not apply 
to damages for wrongful attachment 
against plaintiff in attachment suit 
at law—Lawing v Schaufilu, 34 S.W 
fe 1055, 162 Tenn. 79, 85 ALR. 

3. 

41. Macheca vy. Panesi, £ Lea 

(Tenn) 544—6 CJ p 608 note 9. 
42. Kerty v. Miles, 6 Ky Op 609 
48. Colo—Drake v. Avanzini, 36 P 

846, 20 Colo. 104 
Wis~—Ashiand County v. Stahl, 4 N 

W. 752, 48 Wis 593 
6 CJ. p 508 note 12. 

#4. Plunkett v. Sauer, 12 Wkly.NC 

(Pa) 362 
45. Ill—McKinty v. Butts, 217 IL 

App 3234 
Iowa—Upp v Neuhring, 104 N.W. 

850, 127 Iowa 7138. 
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value.t6 Similarly, where plaintiff has the attach- 
ment dissolved and the property returned to him 
he cannot treat the attachment as a conversion 
and sue for the full value of the property.47 Case, 
and not trespass is the proper form of action for 
maliciously swing out an attachment and causing 
it to be levied on the property of another.‘8 


In some states, on failure of an attachment, de- 
fendant may sue either on the attachment under- 
taking or for malicious attachment 49 Where a 
party prosecutes concurrently an action at law on 
the attachment bond against the principal obligor 
alone and motions in equity against the principal 
obligor and his sureties, the court will, on its own 
motion, require him to elect whether he will pro- 
ceed at law or in equity.50 If defendant in at- 
tachment counterclaims damages on the bond, a re- 
covery thereon 1s a bar to a recovery in a sub- 
sequent suit of any further damages for the same 
cause ;51 but where judgment is rendered for at- 
tachment defendant on a counterclaim for dam- 
ages, and the judgment orders, in addition to the 
payment of damages, the return of the property or 
the payment of its value in a designated sum, and 
the damages are paid, but the property is not re- 
turned, a suit will lie on the attachment bond for 
its value as fixed by the judgment.52 Where two 
attachments are levied on the same property, and 
defendant reconvenes in respect to the second and 
recovers damages, this does not operate as a bar 
to an action by him against the prior attaching 
creditor for wrongful attachment.53 


§ 539. Conditions Precedent 


In the absence of statutory requirement, a demand 
for the payment of damages is not a condition precedent 
to the Institution of suit. 

In the absence of any statutory requirement 
therefor, a demand for the payment of the dam- 
ages suffered 1s not necessary as a condition prece- 
dent to the commencement of an action for wrong- 
ful attachment.54 
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§ 540. Defenses 
a. In general 
b. Acts or statements of attachment de- 
fendant 


c. Good faith; justness of claim 

d Probable cause, insolvency of debtor 
e. Advice of counsel 

f. Subsequent levy; return of property 


a. In General 


In some jurisdictions grounds not asserted In the 
affidavit are not available as a defense to wrongful at- 
tachment, but there is authority to the contrary. Mat- 
ters which have been adversely decided in the main ac- 
tion cannot be asserted as a defense. 

Generally, in an action for wrongful attachment 
the inquiry is limited to the grounds of attachment 
alleged in the affidavit, and if these are found not 
to exist or not to be sufficient, the existence of oth- 
er grounds which were sufficient furnishes no de- 
fense,55 but there is authority which holds that the 
existence of any ground of attachment is a com- 
plete defense even though such ground is not 
allered in the affidavit.56 The failure of the at- 
taching creditor to file an affidavit for attachment 
18 no defense if there has been an actual levy.5? 
Where the action is based upon a conversion of 
attached property wrongfully sold, it is no defense 
that the sheriff 1s also lable for suffering the con- 
version.58 Where the issue as to the mghtfulness 
of an attachment has been decided in the main 
action adversely to the attachment plaintiff, he 
cannot, in an action for wrongful attachment, set 
up as a defense that the matters set up in the affi- 
davit were true, or that the attachment proceedings 
were not wrongful.59 


b. Acts or Statements of Attachment Defendant 
(1) In general 
(2) Consent 
(1) In General 
” Acts or statements of attachment defendant which 


48. McKinty v. Butts, 217 Ill App 
284. 

47. Wade v. Ray, 168 P. 447, 67 OkL 
39, LRAi1918B 796. 

48. Shaver v. White, 
Va) 110, 8 Am D. 780 


48. Vesper v. Crane Co, 130 P. 876, 
165 Cal. 36, LR A1915A 5641. 


50. Kendrick v. Moss, 58 SW. 127, 
104 Tenn 376—6 CJ. p 508 note 15 


Sl. Davis v. Milburn, 4 Iowa 246. 

5@. Morrison v Spnmngfield Hngine, 
eta., Co, 51 N.W. 183, 84 Iowa 687. 

83. Torrey v Schneider, 11 SW 
1068, 74 Tex. 116. 


6 Munf (20 


6&4. Cox v. Robinson, 2 Rob.(La.) 
818. 


Demand necessary after consent 
To recover damages for the hire 
of slaves seized by attachment it 
was held not necessary to put the 
attaching party in default, but where 
an attachment was levied on slaves, 
and with the debtor’s consent they 
remained in the hands of attachment 
plaintiff, in order to enable the for- 
mer to recover their value, it was 
held that the latter must be put in 
default otherwise than by the insti- 


tution of suit—Cox v. Robinson, 2/50. Kennedy v. 


Rob (La.) 313. 
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55. Blum v. Strong, 6 SW. 167, 71 
Tex 321, 326—Woods v. Huffman, 
64 Tex. 98—6 CJ. p 518 note 98 


56. Baxley v. Segrest, 4 So. 865, 85 
Ala 183—Gabel v. Hammerwell, 44 
Ala %886—Lockhart v. Woods, 88 
Ala 631—€ CJ. p 518 note 99. 


67. Miller v. Smith, (C.CAMo) 1 
(2d) 2932. 


56. Abernathy v. Meyer-Bridges, 
etc, Co, 108 SW. 842, 31 Ky.L 
807. 

Meacham, (CC. 

Tenn) 18 EF. $12. 
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do not constitute estoppel or grounds for the attachment 
cannot be utilized as a defense. 

It is no defense to a claim for damages for 
wrongful attachment that defendant in attachment 
replevied the goods from the officer and obtained 
judgment therefor,®9 failed to object to the sale 
of the goods under the attachment and assisted in 
making a better sale,61 did not question the validity 
of the levy,®2 neglected to bond the property ,54 
fraudulently assigned his property shortly after 
the attachment, unless the fraudulent intent on the 
part of defendant existed at the time the attach- 
ment issued ,64 settled the main action by payment 
of his indebtedness ;&5 made a settlement of an at- 
tachment wrongfully brought by giving notes for 
the alleged debt and payment of costs in order 
to obtain a release of his property,®6 or released 
a claim for damages for a subsequent attachment 
in consideration of its relinquishment.6? It 1s a 
good defense that the affidavit for attachment was 
founded on statements of matters sufficient to au- 
thorize an attachment made by defendant in at- 
tachment to plaintiff,58 or to third persons and 
communicated to plaintiff,5® but statements to third 
persons and not communicated to attachment plain- 
tiff are not effective for this purpose.70 


Where two separate attachment suits are brought 
and levies are made thereunder, a settlement by 
attachment defendant with one of the attaching 
plaintiffs will not extinguish any cause of action 
which he may have against the other for a wrong- 
ful attachment.’ 


Giving bond. It has been held that, where a 
defendant in attachment procures the discharge of 
the attachment and release of the property by giv- 
ing the bond provided by statute, he cannot there- 
after maimtain an action for wrongful attach- 
ment;’2 but there is also authority for the view 
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that the execution by defendant in attachment of 
the redelivery bond provided for by statute cannot 
be regarded as an admission of record that the 
order of attachment was rightfully obtained or set 
up as a bar to his right of action on the attach- 
ment bond.78 


(2) Consent 


Consent to an attachment Is a defense If the attach. 
ment has been sued out in reliance thereon but not other- 
wise, 

Consent to an attachment is no defense where the 
writ was not sued out because of the consent but 
because the party believed he had grounds for an 
attachment.?4 

Where the attachment is against a partnership, 
the consent of one partner bars his right to re- 
cover for injuries sustained thereby.75 Where not 
collusive the consent of one partner has been held 
binding on the firm,’6 but there is other authority 
to the contrary.7? 


c. Good Faith: Justness of Olaim 


Good faith or Justness of claim is no defense. 


The good faith of the attachment plauntiff is 
no defense as against a recovery of actual dam- 
ages,’8 but the good faith of the attaching plaim- 
tiff 1s available as a defense to the extent of pre- 
venting a recovery of exemplary or punitive dam- 
ages79 Similarly the jusiness of the claim 1s no 
defense to a suit for actual damages if the attach- 
ment 1s actually wrongful.80 


d. Probable Cause; Insolvency of Debtor 


Probable cause is a defense against punitive but not 
against actual damages. Insolvency of the debtor is no 
defense. 

In the absence of a statute so providing, the 
existence of probable cause for swing out the writ 


60. Vincent v McNamara, 39 A. 444,;68. US—Tuiblier v. Alford, (CC La.) | Consent to attachment of wife's prop- 


70 Conn 332—6 CJ. p 6511 note 62 


6l. Decatur First Nat. Bank v 
Houts, 19 SW. 1080, 85 Tex 69—| 55- 
6 C.J. p 511 note 68 


62. Foster v Dischner, 
506, 61 SD. 1028 


63. Watson v. Kennedy, § La Ann 
280. 


@& Donnell v. Jones, 17 Ala. 689, 52 
Am D. 194. 


@5. Farmers’ & Merchants’ 


12 F. 263 


212 Nw.| FF. 262. 


70 Taiblier v. Alford, supra. 
71. Carson v. Smith, 84 SW. 856, 


183 Mo. 606. 


State 


Miss —Cocke v. Kuykendall, 41 Miss 


erty 
A. husband who is in possession of 
his wife’s property has no authority 
to consent to an attachment thereof 


68. Tiblier v. Alford, (CC La.) 13 —Mattingly v. Houston, 62 So. 78, 


167 Ala 167. 


75. Barker v. Abbott, 21 S.W. 732, 
2 TexCiv App. 147—6 CJ. p 611 
note 71. 


76 Barker vy. Abbott, supra. 


72. Ind—Bick v. Lang, 44 NE. 556, 77. Thames v. Schloss, 24 So. 8365, 
15 Ind App. 503. 


120 Ala. 470. 


Bank of Hecla v Michael, 158 N.| “22——Rechelman v Skinner, 48 N.| 78 Strobot v. Cordes, 207 Ill App 


W. 1008, 36 & D. 172. 


66. Hunter v. Penland, (Tex Civ. 
App) 328 W. 421 


©7. Weston v. Dorr, 25 Me 176, 43 
4m.D 3659. 


W. 776, 46 Minn. 196. 
6 CJ. p 499 note 16. 


73. Alexander v. Jacoby, 23 Ohio St. 
358—6 CJ. p 499 note 17 


7% Dunlap v. Fox, (Miss) 2 So. 169. 


442—6 CJ. p 6123 note 91. 

79. Strobot v. Cordes, supra—6é CJ 
p 612 note 92. 

So. Bartley v. J. M. Radford Gro- 
cery Co, (Tex.Civ.App.) 15 S.W. 
(2d) 46. 
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is no defense against recovery of actual damages,8! 
although it may avail to prevent recovery of ex- 
emplary or punitive damages.82 The fact that 
there was probable cause for suing out the writ 
is a complete defense, where, by statute, lack of 
probable cause is necessary to authorize recovery.&8 


It is no defense to an action for wrongful at- 
tachment that defendant was insolvent or suffer- 
ing pecumary embarrassment.§4 


e. Advice of Counsel 


That the writ was sued out on advice of counsel Is 
no defense to a claim for actual damages, but it may be 
a defense against exemplary or punitive damages. 

That the writ was sued out on advice of counsel 
is, in the absence of statute, no defense to a claim 
for actual damages,85 although such advice may 
be a defense so far as exemplary damages are 
claimed,86 providing that it was based on a full 
and fair statement of the facts of the case and was 
followed 1n good faith.87 Similarly the attachment 
plaintiff cannot be held immune from actual dam- 
ages under a statute which would free him from 
liability 1f probable cause existed where, although 
he has acted on the advice of counsel, he failed 
to submit all the facts within his knowledge to the 
attorney.88 


f. Subsequent Levy; Return of Property 


A subsequent levy or the return of the property does 
not constitute a defense. 
In a suit to recover damages for wrongful at- 
tachment it cannot be shown that other attachments 
than defendant’s were subsequently levied on the 


property.89 


The return of property taken under a wrongful at- 
tachment does not furnish a complete defense 99 


§ 541. Jurisdiction and Venue 


The action may be brought in the county where the 
attachment took place where such is permitted by 
statute. 


Sl. Strobot v. Cordes, 207 Ill App 
442—6 CJ p 512 note 96. note 

&@ <Ala— Bradford v. Lawrence, 94/ 87. 
So 103, 208 Ala 248 

Ill—Strobot v. Cordes, 207 Ill App 
442 

6 CJ. p 518 note 97 [a]. 


3. Carey v Gunnison, 1 N.W. 510, 
51 Iowa 202 


& Kaufman v Armstrong, 11 S.W 
1048, 74 Tex 66 


85. Grimestad v. Lofgren, 117 NW. 


513 note 3. 


566, 17 LRA(NS) 990—6 CJ. p 
513 note 1 


SG. Bradford v Lawrence, 
70.7 S—438 
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Union Mill Co. v. Prensgler, 69 
NW. 876, 100 Iowa 540—8 CJ. D 


88. Mills v. Vollmer-Clearwater Co., 
217 P. 3, 126 Wash. 73 


89. Blum v. Stem, 5 SW. 454, 68 
Tex. 608—6 CJ. p 514 note 10. 


90. Kerr v Mount, 28 N.Y. 6598—4 C. 
J. p 613 note 7. 


615, 106 Mu | 1297 AmSR 91. Perry v Stephens, 18 S8S.W. 984, 
: Agere r = 77 Tex 246—Cahn v. Bonnett, 62 
Tex 674—6 CJ. p 614 note 15. 


94 So.|92 Woods v. Huffman, 64 Tex. 98. 
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Under a statute providing that an action for a tres- 
pass may be prosecuted in the county in which the 
cause of action arose, it has been held that an ac- 
tion for the wrongful seizure of property under a 
writ of attachment, whether upon the attachment 
bond or otherwise, may be brought in the county, 
where the seizure took place, even though none of the 
defendants are residents of such county. 


§ 542. ‘Time to Sue and Limitations 


The action must be brought within the time allowed 
by the statute of limitations. 
An action for wrongful attachment must, of course, 
be brought within the time allowed by the statute of 
Irmitations.92 


§ 543. Parties 


The action must in general be by and agalnst the 
real parties in interest. 

Where an assignment for the benefit of creditors 
has been accepted by some of the beneficiaries and 
the assignee has taken possession of the property, 
he 1s the proper party to maintain an action, inde- 
pendent of the attachment bond for the injury result- 
ing from a wrongful attachment under process 
against the assignor,93 whether the seizure was be- 
fore the assignment®* or after he had taken posses- 
sion of the property,95 and the assignor cannot bring 
such an action.96 


Where a personal judgment could be rendered 
against a sheriff who wrongfully attached exempt 
property, the sheriff is not a mere nominal party to 
a suit for wrongful attachment.97 


§ 544. Pleading 


Questions as to the pleadings in actions for wrong- 
ful attachment will be considered in the following 
sections, first, as they relate to the pleadings of the 
attachment defendant and, second, as they relate to 
the pleadings of the attachment plaintiff. 


108, 208 Ala. 248—6 C.J. p 618)93. Rock Island Plow Co v Hull, 
2 


(TexCiv.App) 82 8.W. 242—6 C.J. 
p 514 note 20. 


94 Martin-Brown Co vy. Henderson, 
28 SW 6965, 9 Tex.Civ.App 180—6 
CJ p 514 note 21. 


95. Roby v. Meyer, 19 S.W. 557, 84 
Tex 386. 


96 EKy—Cleveland Coal Co v. Sloan, 
14 SW. 879, 90 Ky. 308, 12 Ky.l. 
323. 

84 Tex 386—Fechheimer v. Ball, 1 
Tex App Civ.Cas. § 766. 


97. Russell v Dilley, 159 N.W. 189, 
177 Iowa 623. 
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Probable cause; malce. Where malice or want of 
probable cause 1s, under the statute, an element of 
wrongful attachment, it is necessary to make the 
allegation, even though only actual damages are 


§ 545 
§ 545. —— On Behalf of Defendant in At- , notice of fractions of a day. 
tachment 
a. In general 
b. As to damages 
a. In General 


The declaration or complaint must allege the facts 
essential to the plaintiff’s cause of action. 

The declaration or complaint in an action for 
wrongful attachment must show that the attachment 
has been wrongfully sued out and it must state every 
material fact constituting the cause of action.98 
The fact of dissolution of the attachment should be 
alleged in jurisdictions in which no cause of action 
for wrongful attachment arises until dissolution,®® 
but where attachment defendant may proceed for 
a recovery of damages for a wrongful attachment 
notwithstanding the pendency of the main action, 1t 1s 
unnecessary to allege a final determination of the 
action.! The complaint should describe the prop- 


sought or the form of the proceeding 1s such that 
only actual damages are recoverable,® but the rule 
is otherwise where actual damages are recoverable, 
notwithstanding there was probable cause where the 
recovery sought is for actual damages only.6 If 
exemplary damages are sought, malice or want of 
probable cause must be alleged.? Where a wrongful 
attachment without malice is actionable it has been 
held that 1t is not necessary to sue on one count for 
the wrongful and on another for the malicious at- 
tachment of property, the reason being that 1f an 
action on the case will lie for wrongful attachment 
malice merely goes in aggravation of damages,® 


Reconvention. A general allegation that the at- 
tachment was wrongfully sued out 1s sufficient in a 


erty levied on or state facts showing an excuse for 


failure to do so.2. Where a recovery may be had for 


the mere suing out of a wrongful attachment, even 


though there has been no levy thereunder, it 1s not 


necessary that a levy should be alleged.8 An allega- 
tion that plaintiff was the owner of the attached 
property on a certain day, which was the day of the 
levy, is sufficient, since the law ordinarily takes no 


68. McDonald v. Louthen, 208 S.W. 
428, 187 Ark. 167—6 CJ. p 516 note 
48, p 517 note 58. 


Knowledge of faisity of pleadings 

Allegations that the attaching 
creditors’ statement that the debtor 
was about to dispose of his property 
with intent to defraud, etc, was false 
and known to be false are sufficient, 
although the pleadings established 
the property was to be disposed of 
without cash return—Hoover  v. 
First Nat Bank, (TexCiv.App) 192 
S.W. 1149. 


tomestead 

A complaint to recover for the 
wrongful attachment of a home- 
stead exempt from levy, which sets 
forth all the statements required by 
the statute for a declaration of a 
bomestead and that the property had 
not been abandoned as such, 1s suf- 
ficient-—-McNabb v. Byrnes, 268 P. 
428, 92 Cal App. 881. 


88. McDonald v. Lonuthen, 208 S.W 
428, 187 Ark. 167—6 CJ. p 519 
note 94. 


Allegation held sufficient 

An allegation that the attachment 
was abandoned and waived, and that 
the cause was fully disposed of, suf- 
ficiently shows dissolution of the at- 
tachment to warrant an action for 
€amages—Overton v. Sigmon Fur- 


definite. 


niture Mfg. Co., 151 P. 215, 50 Okl 
5381 


L. McLaughlin vy. Davis, 14 Kan 
168. 


2 Schneider v. Ferguson, 14 SW. 
164, 77 Tex 572—6 CJ p 617 note 
70 [fa]. 


Complaint held snuifficient.—Over- 
ton v Sigmon Furniture Mfg. Co., 
161 P. 2165, 50 OkL 581. 


3. O’Brien v. Quinn, 90 P. 166, 35 
Mont 441. 
4 O'Brien v. Quinn, supra. 

& Cal—Vesper v. Crane Co, 180 P. 
876, 165 Cal. 36, LRAI916A 641 
Iowa —Bunt v. Rheum, 8 NW 667, 

52 Iowa 619—Burton v. Knapp, 14 
Jowa 196, 81 Am D. 465 
6 CJ. p 518 note 84 [a], [b] 


Bebuttal of grounds of attachment 
Facts which show the existence of 
malice and which rebut the grounds 
ot the attachment are properly al- 
leged —Brady-Neely Grocer Co v. 
De Foe, (TexCivApp.) 169 SW. 
1136 
& Reliable Mut Hail Ins Co. v. 
Rogers, 160 P. 914, 61 Okl 226, L. 
Lee 850—6 CJ. p 518 note 


7 Ala—Hamilton v. Maxwell, 24 30 
769, 119 Ala 323 
Tex—Faroux v Cornwell, 90 SW. 
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plea in reconvention.® 


b. As to Damages 


Allegations as to special damages must be clear and 


Allegations as to damages should be certain and 
definite, but, although ambiguous or alleging only 


687, 40 TexCivApp 629—Elser v. 
Pierce, 2 Tex ACivCas § 17387. 
6 CJ p 618 note 87. 


& Fry v. BDstes, 52 MoApp. 1—6 
C.J. p 521 note 19. 


& Black v. Drury, 24 Tex. 289—6 
CJ p 617 note 60 


Denial of ground for attachment 
One reconvening for wrongful at- 
tachment must deny the existence of 
the ground on which the writ is- 
sued, but a plea alleging generally 
that the writ was wrongfully sued 
out 1s sufficient to admit evidence 
of that fact, im absence of special 
exceplion—Richburg v MclIlwauune, 
(Tex Civ.App) i181 S.W. 1166. 


10. Colo—Peterson v. Spears, 209 
P. 509, 72 Colo 40. 

Idaho.—Taylor v. Fluharty, 208 P. 
866, 35 Idaho 706. 

6 CJ. p 520 note 8. 


Portion of damages caused by at. 
tachment 

Where a complaint for making & 
wrongful ancillary attachment did 
not show what part of the alleged 
damages was caused by the attach- 
ment and what part was incurred in 
defending the main suit, a demurrer 
on the ground of ambiguity should 
be sustained—Peterson v. Spears, 
209 P 609, 72 Colo 40. 
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general damages, a complaint will be sustained as 
stating a cause of action if some damages, even 
though nominal, are recoverable.11 The better prac- 
tice is to itemize the damages,!2 although it is per- 
missible to claim a gross sum embracing all the 
items.18 ‘Where special damages are sought, they 
must be specially pleaded.14 Thus, unless specially 
pleaded, attachment defendant cannot recover for 
attorney's fees expended in relation to the attach- 
ment,15 or for special injuries to busimess!6 or re- 
sulting from loss of credit!7? or reputation.18 Failure 
to allege and prove that damages sustained were not 
paid will not preclude recovery, where no objection 
to the complaint specified that there was no alle- 
gation of nonpayment of damages, and the case was 
tried on the theory that the damages were not paid.19 


Reconvention. Where actual and vindictive dam- 
ages are sought 1n a plea of reconvention, each should 
be set out in the pleadings as a separate cause of ac- 
tion.20 


§ 546. —— On Behalf of Plaintiff in Attach- 
ment 


Pleadings on the part of the attachment plaintiff are 
controlled by the rules applicable to pleadings of defend- 
ants generally. 

A plea to the jurisdiction cannot be mterposed by 
plaintiff in attachment after he has pleaded to the 
merits.22 If the answer admits the seizure of the 
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property, attachment plaintiff cannot allege, on the 
trial, that the property had been previously seized by 
another creditor 22 


§ 547. —— Issues, Proof, and Variance 


The evidence must conform to the Issues presented by 
the pleadings. 

The evidence must conform to the pleadings of the 
party by whom :t is offered.28 Where defendant's 
right to counterclaim for damages resulting from the 
wrongful levy of an attachment in the action was 
agreed on, so that the only question was the amount 
of such damages, evidence as to whether the attach- 
ment was properly sued out on reasonable cause was 
immaterial.24 Under a plea of general issue or gen- 
eral denial it is proper to show a judgment on the 
merits in favor of attachment defendant in another 
action for the same cause,*5 and it may be shown 
that other attachments were issued at about the same 
time as plaintiff's and levied on the same goods, and 
that after the dissolution of plaintiff’s writ the goods 
of attachment defendant, which were of a perish- 
able nature, were held by the sheriff under such other 
writs, and sold on the petition of the parties to such 
other writs.26 Under an allegation that the levying 
of the attachment wyjured plaintiffs business and 
credit, evidence that the news of the attachment was 
published by a mercantile agency is admissible with- 
out being more specifically pleaded.47 In a proceed- 


rupted by attachment for some four 


Goss through foreclosure sale 

Allegations that plaintiffs had ar- 
ranged a sale to parties able to nay 
for the land, and that the actual 
market value was much less when 
sold at a foreclosure sale suffiicient- 
ly alleged actionable damages 
against a general demurrer —Hoover 
v. Furst Nat. Bank, (Tex Civ.App.) 
192 SW. 1149. 


mecovery for conversion and exen- 
plary damages 

Pleadings alleging conversion by 
virtue of wrongful attachment and 
alleging value of property and dam- 
ages in the same amount, and also 
praying for exemplary damages and 
general and special rebef, are suf- 
ficient to warrant recovery of dam- 
ages, and should not be limited to 
recovery for conversion only— 
Baker v. Black, (TexCiv App) 83 §S. 
W (2d) 811, error granted. 


11. Colo—Peterson v. Spears, 209 
P. 609, 72 Colo. 40. 

Tex—Anderson v. Byrum, (Civ.App ) 
73 SW (2d) 671. 


12. Bickham vy. Hutchinson, 23 So 
902, 50 La,Ann. 765 
13. Bickham v. Hutchinson, supra 


14 Harper v Cox, 264 P 1075, 1235 
Kan &568—8 CJ. p 519 note L 


i0es of sale 

(1) Damages through the loss of 
sale of property because of the 
wrongful attachment aie sufficiently 
grounded by a showing of the pro- 
spective purchaser's willingness and 
ability to perform and attachment 
Gefendant’s compliance with the 
terms of the contract—Hoover v 
Wirst Nat Bank, (TexCiv App) 193 
SW. 1149. 


(2) Allegations that the prospec- 
tive purchaser was to give notes 
which he was able to pay, and that 
a mortgagee had agreed to extend 
his debt until] such notes were due, 
allege damages with sufficient cer- 
tainty—-Hioover v. First Nat Bank, 
supra. 


(3) Allegations that the extension 
of a mortgage on plaintiffs’ property 
depended on closing a prospective 
sale sufficiently negatived the con- 
tention that the mortgage, and not 
the attachment, caused the sale’s 
failure.—Hoover v. First Nat. Bank, 
supra. 


(4) Allegations that plaintiffs’ pro- 
posed sale of real estate waa broken 
up by the attachment levy are suffi- 
cient, despite the improbabulity of a 
trade for some one hundred thirty- 
seven thousand dollara, being inter- 
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thousand dollars with large partial 
payments already made—dHoover v. 
First Nat. Bank, supra 
18. Iowa~—Vorse  v. 
Towa 428. 
Mo—State v. Blackman, 51 Mo 819. 


16. Donnell v. Jones, 18 Ala. 490, 48 
Am.D. 59. 

17. Harper v Cox, 264 P. 1075, 126 
Kan. 568—6 CJ. p 519 note 6G. 

18 Donnell v. Jones, 18 Ala. 490, 
48 AmD 59. 

19. Kelly v. Stockgrowers Credit 
Corporation, (N.D) 268 N.W. 717 

20. Fechheimer v. Ball 1 TexA 
Civ Cas. § 766. 


21. Thompson v Rosenstein, (Tex 
Civ App ) 67 S W. 489 


a2, Kuhn v, Wail, 78 Mo. 213, 

a3. Miles v. Butler, (Tex App) 16 
SW. 108. 

24 Brown v. Spiegel, 138 N.W. 618, 
167 Mich 645 

25. Warwick v Underwood, 3 Head 
(Tonn ) 238, 75 AmD. 767. 

aG. Engelke, etc, Milling Co vy. 
Grunthal, 385 So 17, 46 Mla 349. 


27. Hayes v. Union Mercantile Co, 
70 P. 976, 27 Mont. 264, 
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ing to assess damages on the dissolution of an attach- 
ment, the issue to be tried and determined by the 
jury is whether the said attachment was wrongfully 
sued out, and not whether the statements in the af- 
fidavit are actually true or false28 Malice or want 
of probable cause for the attachment need not be 
proved, as a rule, to recover actual damages only.7® 


§ 548. Evidence 


Matters relating to the burden of proof and pre- 
sumptions, and to the admissibility and sufficiency of 
evidence, 1n actions of the character under consider- 
ation will be discussed in the following sections. 


§ 549. —— Presumptions and Burden of 
Proof 


a Presumptions 
b. Burden of proof 


a. Presumptions 
The presumptions are In favor of the rightfulness and 
regularity of the attachment. 

In an action for wrongful attachment, the pre- 
sumption is that the writ was properly and lawfully 
issued,®9 and was sufficient to justify a levy on the 
property of defendant named therein;®! the mere 
fact that the attachment writ was quashed or that 
the attachment suit was abandoned or dismissed af- 
fords no basis for a presumption that the attach- 
ment was wrongful.32 


as. Cocke vy. Kuykendall, 41 Miss ;36. Neb—Jones v. Fruin, 42 NW. 
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b. Burden of Proof 


Attachment defendant has the burden of proving the 
matters essential to his recovery. 


Attachment defendant has the burden of proving 
that the attachment was wrongful.38 Thus, where 
such matters are essential to his recovery, he must 
show want of probable cause for suing out the writ,34 
and that there has been an actual levy on his prop- 
erty.25 The burden 1s on him to show that he has 
been injured®¢ and the extent of such myury.37 To 
prove damages to personalty i possession of the 
sheriff under the wrongful attachment, there must 
be sufficient evidence from which the monetary loss 
can be determined.28 Where plaintiff alleges that 
his property has been converted by the refusal of 
defendant’s attorney to deliver it to plaintiff on the 
latter’s written demand, he must show such attor- 
ney’s authority to receive or act on such demand.39 


§ 550. Admissibility 
a, In general 
b As to malice 
c. As to value of property attached 
d. As to damages 


a. In General 


Otherwise competent and material evidence, which is 
relevant to the issues, Is properly admitted. 


As 1n civil cases generally, in an action for wrong- 
ful attachment, evidence which is competent and 
material to the issues is properly admutted,° and 
incompetent and immaterial evidence is properly ex- 
cluded 42 Expert testumony by one who has no spe- 


was greatly In excess of the amount 


29. Mo—Talbott v. Great Western 
Plaster Co, 182 SW. 15, 151 Mo 
App 6538. 

Okl—Relhable Mut. Hail Ins. Co. v. 
Rogers, 160 P. 914, 61 OkL 226, L 
RAi1917B 350. 


30. Ingalis v. Christopherson, 114 
NW. 704, 21 SD. 574—6 CJ. p 522 
note 47 


31. Ingalls v. 
pra 

sa. Hall v. Carroll, (Tex Civ.App ) 
67 SW (2d) 1068. 


33 Richburg v. McIlwaine, (Tex 
Civ.App) 181 S.W. 1166—6 C.J. p 
523 note 50. 


34 Iowa—Dent v. Smith, 5 NW 
143, 68 Iowa 262—Raver iv. 
Webster, 8 Iowa 502, 66 AmD 96. 

Neb—Jones v. Fruin, 42 NW 288, 
26 Neb 76—Parmer v. Keith, 20 
NW. 108, 16 Neb 91 

Tex.—Sanger v. Thomasson, (Civ. 
App) 44 SW. 408. 

6 CJ. p 523 note 53. 


36. Maziroff v. Commercial Bank, 97 
N.W. 768, 185 Mich. 390. 


Christopherson, su- 


288, 26 Neb 76—Parmer v. Keith, 
20 NW 108,16 Neb 91 

Tenn —Ranning v. Reeves, 3 Tenn. 
Ch. 268 

6 CJ. p 523 note 55. 


37. Tynberg v. Cohen, (TexCiv 
App) 24 SW 314—6 CJ. p 528 
note 65 [b], [c]. 


38. Hpley v. Hunter, 281 P. 827, 154 
Wash. 163 


39. Ward v. United Grocery Co, 
(Utah) 86 P (2d) 99 


40. Walker v. Jean Lafitte Hotel 
Corporation, (TexCiv App.) 94 S. 
W (2d) 604—Brady-Neely Grocer 
Co. v. De Foe, (TexCiv App) 169 
SW 11386. See Troece vy. Reinhart- 
Smith Grocer Co, 197 Ill App. 40. 


Release suggesting duress 

Where, in an action for wrongful 
attachment, defendant, plaintiff im 
attachment, pleaded that, when the 
claim was settled and the attach- 
ment vacated, plaintiff, defendant in 
atiachment, released him from all 
lhability, evidence of such release 
was admusaible, although the com- 
plaint showed that the attachment 
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due, so as to suggest duress —Hayes 
vy Union Mercantile Co, 70 P. 976, 
27 Mont. 264. 


41. Iowa—Massena Sav. Bank sv. 
Gaiside, 1830 NW. 918, 151 Iowa 
168 

Md—Sterling v. Marine Bank, 87 A. 
697, 120 Md. 396, Ann Cas 1915A 
1219. 


Tliegal sale of liquor on attached 
premises 


Where plaintif? owed defendant 
rent on @ building occupied as a ho- 
tel and defendant sued him therefor, 
brought attachment, took possession 
of the personalty, and ejected plain- 
uf, and the attachment was dis- 
solved, in an action for damages evi- 
dence that plaintiff was illegally sell- 
ing liquor, of which defendant knew 
before he demanded rent, but of 
which he made no complaint, was 
properly excluded—vWellington  v. 
Spencer, 182 P. 675, 87 OklL 461, 46 
LRA(NS) 469. 


rntent of attachment defendant 
Defendant in attachment cannot 

teatify respecting his intent in dis- 

posing of his property, the issue be- 


7 C.d.58. 


cial knowledge of the subject is inadmissible.42 


Facts and circumstances within the knowledge of 
attachment plaintiff, giving him reason to believe 
the truth of the facts stated in the affidavit, are 
competent to show probable cause for suing out the 
writ ;48 but matters which were not known to at- 
tachment plaintiff at the time of suing out the writ 
cannot, of course, be shown on the issue of probable 
cause therefor ** In a suit where an attachment 
has been issued for which defendant claims damages 
by the plea of reconvention, it 1s proper to refuse to 
allow him to be asked whether or not he was willing 
for the attachment to issue 45 If the general repu- 
tation of attachment defendant 1s put in 1ssue by 
the evidence, he may offer evidence to sustain it 46 
In support of a counterclaim for damages caused by 
a wrongful attachment of a stock of goods, attach- 
ment defendant’s inventory of the stock 1s admissible 
im connection with other evidence on the question 
of the identity of the property sold.47 Evidence that 
the proceeds of the attached property were applied 
to the satisfaction of the judgment obtained by 
plaintiff in the attachment suit has been held admis- 
sible to show good faith on the part of plaintzff 48 


b. As to Malice 


Where malice is a material factor, otherwise compe- 
tent evidence, relevant theieto is properly admitted 
either to prove or disprove its existence 

The attachment plaintiff, for the purpose of show- 
ing absence of malice, may prove that the debt on 
which the attachment issued was actually due ,49 
that prior to the suing out of the writ attachment 
defendant had admitted the facts on which the af- 
fidavit for attachment was based ;59 that, at the time 
of suing out the writ, the attachment defendant was 
greatly involved in debt ,51 or that the money realiz- 
ed by a sale of the attached property was applied 
to the satisfaction of the judgment obtained by plain- 


ing whether plaintiff in attachment 


had reasonable grounds to believe Civ.App 301 
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tiff in the attachment suit.52 Evidence that attach- 
ment plaintiff acted without malice is not admissible 
where only actual damages are sought58 On the 
issue of malice, it is incompetent to show that plain- 
tiff in attachment was angry with defendant 1n at- 
tachment after the time of the levy,54 the sending of 
notices of the attachment to the commercial papers 
if plaintiff 1s not first connected with the sending 
of such notices,55 or the value of the property seized 
where it 1s not proposed to show that the levy was 
made on more pioperty than the writ authorized or 
that plamtiff in attachment gave directions as to 
the property on which it should be levied ,56 neither 
18 1t permissible to introduce affidavits for contin- 
uance made by the sheriff, attachment plaintiffs’ at- 
torneys, and others 1n the case 1n support of the theo- 
ry that the attaching creditors and the sheriff knew 
that the debtor's transfer of his goods was an honest 
one, and that the aitachments were levied for vexa- 
tious purposes and to compel the grantee to pay the 
grantor’s debts 5? The intention of the officer levy- 
ing the attachment is mmmaterial in the action.58 


c. As to Value of Property Attached 


Matters pertinent to the value of the property at~ 
tached may be shown. 


In determining the value of the property attach- 
ed at the time of the attachment, it is competent to 
show what :t cost,59 and an inventory of the goods 
seized, made by defendant in attachment, is also 
admissible for this purpose ®9 Plaintiff in attach- 
ment may testify as to the value of the attached 
property where he has shown himself qualified to do 
so.61 Written bids for the property, made after 
advertisement by the receiver appointed therein, are 
admissible in evidence as tending to show whether 
the goods sold for a fair price, even 1f not sufi- 
cient of themselves to prove the value.62 It is not 
competent to show the amount of insurance that at- 
tachment defendant had on the property seized,® 


Hardware Co, 58 SW 784, 24 Tex |56. Deere v Bagley, 45 N.W. 6557, 


80 Iowa 197. 


that his intent was fraudulent —Sels/ 4g, Clune vy Hackbarth, 71 SW 48,|8%. Buckingham v. Tyler, 41 NW. 


v Belden, 48 Iowa 461. 

42. Zinn v Rice, 87 N.B. 747, 161 
zéass 5671 

43 Iowa—Deere v. Bagley, 45 N 
W 657, 80 Iowa 197. 

Tex —Rainey v. Kemp, 118 8 W. 630, 
64 TexCiv.App. 486—Cline_v. 
Hackbarth, 71 S.W. 48, 80 Tex Civ 
App 691. 

6 CJ p 526 note 92 

44. Raver v. Webster, 8 Iowa 602, 
66 AmD 9$6—6 CJ. p 526 note 93 

45. lIaster v. Campbell, (Tex.Civ. 
App ) 46 S.W. 876. 

46. Goldsmith v Picard, 27 Ala 142 | gs. 

@. Michigan Stove Co. v. Waco 81 Iowa 212. 


66 AmD 96 


80 TexCiv App 6591 
48. Marshall v Betner, 17 Ala 8383 
50. Raver v. Webster, 3 Iowa 6502, 


81. Mitchell vy Harcourt, 17 NW. 
581, 62 Lowa 849 


52. Cline v Hackbarth, 71 SW. 48, 
80 TexCiv App 691 

53. Wilhams v 
Anpp) 5 SW 974 

&& Yarborough v. Weaver, 25 8 W. 
468, 6 Tex Civ App. 215. 


Jamison v. Weaver, 46 N.W 996, 


868, 74 Mich 101. 

58. Rainey v Kemp, 118 SW. 630, 
54 TexCivApp 486 

59. Angell vy. Hopkins, 21 P 729, 79 
Cal 181—6 CJ. p 527 note 25 


60. Michigan Stove Co v. ‘Waco 
Hardware Co, 68 SW. 734, 24 Tex. 
CivApp 801—6 CJ. p 527 note 38 
[b] 

61. Cline v. Hackbarth, 71 S.W. 48, 
80 TexCivApp 691. 


6a. Citizens’ Nat Bank v. Converse, 
75 NW. 606, 106 Iowa 669. 


63. Blum v. Stem, 6 S.W. 454, 68 
Tex. 608. 


Kane, (Tex Civ. 
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and evidence as to the value of the goods a consider- 
able time after the attachment is properly refused. 


d. As to Damages 


Evidence as to damages should be confined to [tems 
for which recovery may be had. 


Evidence of the amount of attachment defendant's 
business and profits®® is admissible on the question 
of damages, as is also evidence of loss of business.°6 
Evidence that defendant in attachment stated that 
he did not want the property back because he could 
do better in a suit for damages is not admissible 
where only actual damages are sought.67 Where 
realty and personalty are both attached, and at- 
tachment defendant 1s not deprived of the use of the 
realy, the value thereof 1s immaterial on the ques- 
tion of damages for the seizure of the personalty.® 
In an action for wrongful attachment on the ground 
that the debtor was about to dispose of his property 
with intent to defraud his creditors, evidence that 
he stated, prior to the attachment, that 1f sued he 
would not pay at all 1s admissible on the issue of his 
right to recover exemplary damages.69 


Injury to credit. Evidence of the amount of at- 
tachment defendant’s credit and the effect of the 
attachment on it 1s admissible7° Evidence, for at- 
tachment plaintiff, that attachment defendant was 
reputed insolvent at the tume of the attachment 1s 
competent on the question whether the latter has 
sustamed any, and what, injury to his credit.71 


@& Willams v 
App) 5 SW 974 


Kane, 
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7 C.J.58. 
§ 551. —— Weight and Sufficiency 


General rules are applicable In determining the weight 
and sufficiency of the evidence. 


As 1n other civil actions, the verdict or findings are 
sufficiently sustarned by a preponderance of the ev1- 
dence.?2 That plaintiff in attachment did not act 
vith malice or without probable cause may be shown 
by the circumstances which existed at the time.78 
While the fact that a writ of attachment was sued 
out without probable cause does not necessarily es- 
tablish malice on the part of the attaching plain- 
4yff,74 1t may support an inference of malice sufficient 
to supply the place of direct proof,75 the jury being 
at liberty to draw the inference or not, according to" 
the facts and circumstances of the case.76 The fact 
that an attachment was maliciously sued out does 
not warrant an inference that 1t was sued out with- 
out probable cause,?7 nor is the mere fact that the 
attachment was discharged,’8 or that judgment was 
rendered for defendant in the main action,’? suffi- 
cient to establish that the attachment was issued 
maliciously and without probable cause. 


Where the answer in an action for wrongful at- 
tachment admits the attachment proccedings, the 
issue of the attachment, and an adverse decision 
on appeal, these facts will be deemed sufficiently 
proved without the introduction of the record of the 
attachment sut.80 Payment into court and tender 
of a sum of money by defendants in attachment 
amount to a conclusive admission that such money 
was due when the attachment issued.82 


tachment acted in good faith on the 
advice of counsel, tends to establish 


@6. Hayes v Union Mercantile Co, 
70 P. 975, 87 Mont 264—6 CJ p 
528 note 87 


6G Schwartzberg v Central Ave 
State Bank, 115 P. 110, 84 Kan 681 
— § C.J. p 528 note 33 


@e7. Willams v Kane, 
App) 55 S.W 974 


68. Imperial Roller Milling Co v 
Cleburne First Nat Eank, 27 S W 
49,5 Tex.CivApp 686. 


69. Pate v. Vardeman, (Tex Civ 
App) 158 S W. 1183. 


7o. Hayes v Union Mercantile Co, 
70 P 9T5, 27 Mont. 264 


Publication of attachment proceed- 
ings 


(Tex Civ. 


To prove injury to credit, it is 
competent to introduce evidence that 
an account of the attachment pro-~ 
ceedings was published and to show 
the extent of the circulation of the 
publication —Brand v Hinchman, 386 
NW. 664, 68 Mich. 590, 18 AamSR. 
362— C.J. p 528 note 44, 


72. Walker v. Jean Lafitte Hotel 
Corporation, (TexCivApp) 94 8S 
W.(2d) 504 


Testimony of one partner 

In an action for wrongfully at- 
taching a stock of goods owned by 
a firm, evidence that the managing 
partner was not trying to defraud 
creditors by holding a discount sale 
may support a verdict for plaintiffs, 
although the other partner did not 
testify as to his intention, since if 
the attachment was wrongful as to 
one partner the verdict would be 
proper—Brady-Neely Grocer Co v. 
mer oe (Tex Civ App.) 169 SW 
18 


73. Kaufman v. Wicks, 62 Tex 384 
—Dwyer v. Teastard, 1 Tex A Civ 
Cas § 1228—6 CJ. p 580 notes 74, 
88. 


Hividence that, at the time of the 
attachment, defendant in attachment 
was clearly insolvent and had left 
the state, and that plaintiff in at- 
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that the attachment was not mali- 
clously sued out without probable 
cause-—Strobot v Cordes, 207 IIL 
App 442 


74 Talbott v Great Western Plas- 
ter Co, 86 MoApp 6558 

75. Willis v McNeill, 57 Tex. 465—~— 
6 CJ p 580 note 76 


7@ Ark—Foster v Pitts, 88 S.W. 
1114, 68 Ark 887 

Neb—Jones v Fruin, 42 NW. 283, 
26 Neb 76. 

Tex —Willis v McNeill, 567 Tex 465 

6 CJ p 580 note 77 


77. Ark—Foster v Pitts, 388 SW. 
1114, 68 Ark 387 

Tex—Biering v Galveston First 
Nat. Bank, 7 SW 90, 69 Tex 599 


78. Mitchell v. Mattingly, 1 Metc. 
(Ky) 287. 


75. McGill v. Fuller, 88 P. 1038, 45 
Wash. 615. 


90 Iowa 661 


81. Mitchell v Harcourt, 17 N.W. 
581, 62 Iowa 849, 
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The return of the levying officer has been held 
conclusive as to the quantity of goods scized,82 al- 
though a s-vorn appraisal made under a sheriff's levy 
18 not conclusive as to their value.88 


§ 552. Trial 


a. Questions of law and fact 


b. Instructions 
c. Verdict or findings 


a. Questions of Law and Fact 
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tachment,89 the value of the goods attached,®® and the 
amount of damages to be allowed ;91 but costs defi- 
nitcly fixed by law are to be taxed by the court, and 
there is no occasion to submit the amount to be al- 


lowed to the jury.92 Issues on which no evidence 
has been introduced,98 or on which the evidence is 


uncontroverted,9* should not be submitted to the jury. 


Where no question of fact 1s involved, the court 
should determine the issue as to the existence of 
grounds for the attachment,®5 and the question of 
damages must not be submitted before the court has 
made this determination.9¢6 


The rules applicable in other civil cases as to the 


determination of questions of law and questions of fact 
control m an action for wrongful attachment. 

As in civil cases generally, questions of fact are 
for the determination of the jury.84 Where the evi- 
dence is conflicting, it is for the jury to determine 
whether the attachment was sued out wrongfully,85 
maliciously,86 or without probable cause,87 and 
whether a writ of attachment was returned im an 
action not entered 88 Similarly, it is for the jury 
to determine whether injury resulted from the at- 


of the jury,! or 


6%. Schneider v. Ferguson, 14 SW |980. Huirshorn v. A. L. Tuska, Son & 


164, 77 Tex. 572 


8%. Blum v. Stein, 5 SW 461, 68 
Tex 608 


&. Iowa—Palo Sav. Bank v Cam- 
eron, 168 NW 769, 184 Iowa 188 
Tex—Lancaster v Corsicana Nat 
Bank, (CivApp) 229 SW 580, re- 
versed on other grounds (Com 

App) 240 SW 3807 


property beyond creditors 

On counterclaim for wrongful at- 
tachment, whether defendant was 
about to convert the property into 
money for the purpose of placing it 
beyond the reach of creditors, or 
whether plaintiff had reasonable 
cause to believe #0, was a question of 
fact for the jury—Palo Savy Pank 
v. Cameron, 168 NW. 769, 184 Iowa 
183. 


$5. Mich—Brand v Hinchman, %6 
NW. 664, 68 Mich 590, 13 AmS 
R 862 

Wash —Hipley v Hunter, 281 P. 827, 
154 Wash. 168. 

Issue as to excessive levy is prop- 
erly submitted to jurv—Brady- 
Neely Grocer Co v De Foe, (Tex. 
Civ.App) 169 SW 1185. 


$6. Brand v Hinchman, 86 NW 
664, 68 Mach. 590, 18 AmSR 3862 


sy. KEy—L & N Clothing Co v 
Conder, 58 SW (2d) 221, 248 Ky 
38 

Mach —Brand v Hinchman, 36 NW 
664, 68 Mich 590, 18 AmSR 362 

88 Parks v. Hall, 2 Pick (Mass) 
206 

S86. Seal v. Holcomb, 107 SW. 916, 
48 TexCivApp %380—6 CJ p 631 
note 1, 


Co, 281 NYS. 41, 156 Misc. 458. 


91. Ark—Bank of Wynne & Trust 
Co v Stafford, 195 SW. 397, 129 
Ark 172 

Tex—Anderson v. Byrum, 

App) 78 SW.(2d) 571 

‘Wash—Hpley v Hunter, 381 P. 327, 
154 Wash 168 

6CJI p 681 note 2 


$2. Ringen Stove Co. v. Bowers, 80 
NW 818, 109 Iowa 175 


93. Enley v Hunter, 281 P. 327, 154 
Wash 168 


Monetary loss 

Where no evidence as to monetary 
loss has been submitted, there 1s 
nothing that can be submitted to the 
jury on this issue—Xpley v. Hunter, 
281 P 827, 154 Wash. 168 
Probable cause 

Where there 1s no evidence tending 
to show probable cause, the ques- 
tion should not be submitted to the 
jury—Eompass v. Light, 80 NW 

1008, 123 Mich. 86 


$4. Miss—Turner v. Crane, 75 So. 
945, 115 Migs 184 

Tex—Muiller v L. Wolff Mfg Co. of 
Texas, (CivApp) 225 S.W. 218 

6 C.J p 5681 note 96 [a]. 


95. Bank of Wynne & Trust Co v 
Stafford, 195 SW. 397, 129 Ark. 
172 

96 Crescent Stave Co. vV. 
205 SW. 937, 181 Ey 787. 

97. Bell v Fox, 84 SW. 884, 87 Tex 
Civ App 522—6 C.J. p 531 note 7 
[a], [b]. 

Instruction sufficient 
An instruction, that one seeking 

to seize property on an alleged claim 
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b. Instractions 


General rules apply as to the Instructions. 


The court should instruct as to the law applicable 
to the issues,97 and the elements and measure of dam- 
ages 98 Instructions musi not proceed on an assump- 
tion not warranted by the facts,99 invade the province 


be misleading. Instructions con- 


taining correct statements of law predicated on un- 
contradicted evidence are properly given,® and where 


is not permitted under attachment 
ot garmshment proceedings to seize 
more than will secure his alleged 
claim, and if he does so it is at his 
perl, and he 1s liable to the person 
whose property he has so seized in 
damages, In an amount sufficient to 
compensate tho person injured for 
the injury inflicted, was held suffi- 
cient to cover the issues in a claim 
for damages on account of Illegal 
garnishment and attachment —Beggs 
Oil Co v. Deardorf, 222 P. 686, 97 
Ok] 88. 


98. Cole v Noerdlinger, 60 P 57, 23 
Wash 51—6 CJ p 582 note 8 [b]J— 
(f] 

99. Hanger v. Ives, 62 SW 68, 698 
Ark 652 


1. Cromwell v. McGoon, 
672, 106 Iowa 266 


a Chism v. C. W Hall Motor Co, 
(Tex Civ App) 278 8.W. 350—6 C 
J p 532 note 13 


Instructions not misleading 

Instructions in an action for 
wrongful attachment, where the evi- 
dence did not warrant a verdict for 
profits, authomszing the consideration 
of profits and use of property and 
fixing damages accordingly, and cor- 
rectly stating the law as far as 
they went, were not erroneous — 
State v. U S Fidelity & Guaranty 
Co, 95 S.H 788, 81 W.Va 749. 


3 Himmelbauer vy. Union Bank & 
Trust Co, 220 P. 84, 68 Mont. 34. 


might to enter premises and seize 
property 

In an action against an attaching 

creditor and a sheriff for conversion 

of personalty and for forcible and 


76 NW. 
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the uncontroverted evidence shows that the attach- 
ment was wrongfully sued out, a peremptory instruc- 
tion to this effect may be given.* Instructions per- 
taming to issues which are not necessarily involved 
are properly refused 5 


ce. Verdict or Findings 


A verdict contrary to the law or to the evidence can- 
not be sustained. 
A verdict contrary to the law or unsupported by 
the evidence should be set aside 


§ 553. Judgment 
The Judgment must be supported by the pleadings 
and proof. 

Where one of the attaching creditors files no an- 
swer to a suit for wrongful attachment, and plain- 
tiff fails to show liability as to any of such creditors, 
it is not error to deny judgment by default against a 
creditor thus failing to file an answer.7 Where the 
jury found specially that defendant in attachment 
was entitled to damages for the wrongful suing out 
of the writ, and that the claim on which it was sued 
out was not yet due, it was held proper to render 
a judgment for the amount of the damages found, not 
diminished by the amount of attachment plaintzff’s 
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§ 554. Appeal and Error 


Matters of appeal and error pertinent to this topic 
conform to the general rules in civil cases discussed 
in the title Appeal and Error, 


§ 555. Damages 


The measure of damages does not depend on the 
particular remedy pursued. 

Damages for wrongful attachment are no different 
whether the action to recover them be upon the 
bond, a common-law action for wrongful attachment, 
or by way of counterclaim.® 


§ 556. —— Actual or Compensatory Dam- 
ages 
Compensation for Injuries and losses which are the 


direct and proximate result of the wrong Is recover- 
able as actual damages. 


Where the suing out of the writ was wrongful, the 
attachment defendant is entitled to recover his actual 
damages,!9 that is, compensation for injuries and 
losses which are the direct and proximate result 
of the wrongful suing out of the writ and the seizure 
and detention of his property thereunder.14 Actual 
loss or injury must have been sustained or no com- 


claim.§ 


wrongful entry of plaintiffs home 
and occupancy after entry, an in- 
atruction that defendants had the 
right to enter the premises and to 
wcize the property under the writ of 
attachment was held not erroneous 
on the uncontradicted evidence that 
the sheriff procured the key from the 
constable in apparent possession and 
made entry peaceably and without 
force —Himmelbauer v. Union Bank 
& Trust Co, 220 P. 84, 68 Mont. 34 


4 Turner v. Crane, 75 So. 945, 116 
Miss 134. 


& Cheek v. Odom, 100 So. 782, 20 
Ala App 31. 


@. Ga—Gorham v. Felker, 28 SE 
1002, 102 Ga 260. 

Tex—Kaufman v. Armstrong, 11 8 
W. 1048, 74 Tex. 66—Miller v L. 
Wolff Mfg. Co of Texas, (Civ 
App) 225 SW. 212. 


Finding on issue improperly submit- 
ted 


Defendant, having without con- 
troversy discharged his burden to 
prove that plaintiff's attachment was 
wrongful, was entitled to a finding 
on the question of how much, if any, 
damage he had sustained, a mght 
precluded by an unsupported finding 
of the jury that there was no fals- 
ity m the affidavit for attachment, 


pensatory damages are recoverable.13 


rendered on an issue which under 
the proofs should not have been sub- 
mitted —Miller vy L Wolff Mfg. Co. 
of Texas, (TexCivApp) 225 SW. 
212 


Finding sufficient 

A verdict for plaintiffs in a cer- 
tam amount “as actual damages 
over and above the principal and in- 
terest of the judgment’ in the main 
action was held sufficient to warrant 
the cancellation of the judgment re- 
covered by defendant in the attach- 
ment action—Brady-Neely Grocer 
Co. v. De Foe, (TexCiv App) 169 §S. 
W. 1135, 1187. 


7. Munns v. Loveland, 49 P. 748, 15 
Utah 250. 


8S Wetherell v. Sprigley, 43 Iowa 
41. 


8. Allith-Prouty Co v Wallace, 2338 
P. 144, 82 Wyo 392, 389 ALR 618, 
rehearing denied 284 P. 6504, 82 
Wyo 392, 39 ALR. 518. 


10. DC—Palmer v U S, 41 AppD 
C 341 

La—General Motors Acceptance Cor- 
poration v Sneed, 121 So. 254, 9 
LeaApp 471, modified on other 
grounds 119 So 417, 167 La. 483— 
T. BH Newsom & Co v. Smith, 120 
So. 248, 9 La App. 698. 

Tenn.—Russellville Bank & Trust Co. 
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v. McGhee, 65 8.W.(2d) 202, 
Tenn App 460 
6CJ p 584 note 35 


Wonprofitable manufacturing plant 
Inability of a manufacturing com- 
pany or firm to operate its plant at 
@ profit does not preclude its rmght 
to other damages as compensation 
for deprivation of the use of prop- 
erty during the period of wrongful 
seizure and possession by attach- 
ment—State v U S Fidelity & 
Guaranty Co., 95 SE 783, 81 W Va. 
749. 
ll. Ky—Crawford v. 
S'W. 119, 184 Ky 477. 
Okl—James McCord Co. v. Johnson 


16 


Staples, 212 


Grocery Co, 172 P. 488, 69 Okl 
276 
Tex—Taylor v. Smith, (Civ.App ) 


27 SW (2d) 825—Spillman v Wes- 
ton, (Civ App) 200 S.W. 5657. 
6 CJ. p 584 notes 36, $7. 


12. Rains v. Jones, (LaApp.) 152 
So. 356—Cerami v Daigle, 6 La 
App 656—Holcomb & Hoke Mfg 
Co. v. Theodora, 1 La App. 445. 


Attachment of realty 

The wrongful attachment of re- 
alty affords the owner thereof no 
ground for recovery of actual dam- 
ages where he has sustained no loss 
—Taylor v. Smith, (Tex.Civ.App ) 27 
SW.(2d) 825—Spillman v. Weston, 
(Tex Civ App.) 200 S.W, 557, 


7 ©.J.8. 
§ 557. —— Nominal Damages 


Nominal damages may be recovered where no actual 
damage has resulted. 

Where a writ of attachment 1s wrongfully sued 
out and levied on property, but no actual damage 
results, nominal damages may be recovered,18 but 
nothing more is recoverable 14 


§ 558. Exemplary or Punitive Damages 


Exemplary or punitive damages are recoverable 
where actual damage has been sustained and the writ 
was sued out maliciously and without probable cause. 

Exemplary or punitive damages may be allowed 
where the writ was sued out maliciously and with- 
out probable cause,15 but there can be no recovery 
beyond actual damages where the attachment was 
sued out in good faith and based on probable cause 16 
In a number of jurisdictions it has been held that 
the elements of malice and want of probable cause 
must both be present 17 Where the attachment de- 
fendant fails to show any actual damages he cannot 
recover exemplary damages!® even though the writ 
was maliciously sued out 19 
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§ 559. ——— Elements or Items of Damages in 
General 


Items of damages which are directly and proximate- 
ly the result of the wrongful attachment are, as a gen- 
eral rule, recoverable. 

In accordance with the rule stated in § 556 above, 
that the recovery of actual damages 1s limited to 
compensation for injuries which are the direct and 
proximate result of the wrongful attachment, the 
items of damage recoverable are limited to those 
which flow naturally and reasonably therefrom.?2° 


Damages accruing subsequent to the abandon- 
ment of the levy are recoverable where the aban- 
donment is unknown to the owner of the property 
and no actual notice is given to him.?4 | 


Loss, destruchon, or conversion of property.*2 
Where property wrongfully attached has been lost, 
destroyed, converted, or sold, or for any reason can- 
not be recovered by the attachment defendant, he may 
recover, as actual damages, the value of the prop- 
erty at the time and place of the seizure,?8 with in- 
terest on such value*4 from the time of the seizure 


13. Bartley v J M Radford Gro- 
cery Co, (TexCivApp) 15 SW. 
(24) 46—Comer v Powell, (Tex 
Civ App ) 189 SW. 88&—6 CJ p 584 
note 88. 


However, a counterclaim for dam- 
ages asserted in the main action was 
held correctly withdrawn from the 
consideration of the jury on the 
ground that no actual damages were 
shown —Britson v Tyjernagel, 567 N 
W 872, 90 Iowa 356 


14 Olivares v Garcia, (TexCiv 
App) 56 SW (2d) 248—Tsesmelis 
v Sinton State Bank, (Tex Com 
App) 58 SW (2d) 461, 8B ALR 
319, affirming (CivApp) 85 SW. 
(24) 451—8 CJ. p 585 note 89. 


18. Munro Hotel Co v Brough, 26 
Ohio CirCt(NS) 185—6 CJ. p 
585 notes 44, 45 


16 Ala—Bradford v Lawrence, 94 
So 1038, 208 Ala 248 

Iowa —Carritt v Penny, 
285, 197 Iowa 1157 

La-—T E Newsom & Co v. Smith, 
120 So 248, 9 La App 698—General 
Motors Acceptance Corporation v 
Sneed, 121 So 254, 9 La App 471, 
modified on other grounds 119 So 
417, 167 La 482 

Tenn —Gordom v. Kentucky Midland 
Coal Co, 278 SW 68, 152 Tenn 
267,42 ALR 1062. 

6éCJ p 586 notes 47, 48. 


27. Crymble v Mulvaney, 40 P. 499, 
21 Colo 208—6 CJ. p 536 note 46 


18 Tsesmelis v Sinton State Bank, 
(TexCom App) 58 SW (2d) 461, 
85 ALR 319, affirming (Civ App ) 
85 SW.(2d) 451—Olvares v. Gar- 


196 NW 


cla, (TexCivApp) 56 SW (2d) 
248—Tavlor v Smith, (TexCiv 
App) 27 SW (2d) 825—6€ CJ p 
587 note 49 


19. Hhulfrich v Meyer, 39 P. 466, 11 
Wash 186 


20. Bowen v Harris, 59 SH 1044, 
146 NC 885 

Matters held not basis of recovery 
(1) Injuries from inability’ to 

gather a crop because of the se1zure 

of the attachment defendant’s work- 

ing stock—Lang v Fritz, (TexCiv 

App) 388 SW 2388 


(2) Loss from an enforced sale un- 
der an assignment by the debtor— 
Donnell v Jones, 18 Ala 490, 48 Am. 
D 59 


(3) Loss from being prevented 
from selling the property during the 
time the sheriff had it 1n his posses- 
sion under the attachment levy — 
Rambaut v Irving Nat Bank, 58 N 
YS 1056, 42 App Div. 148. 


(4) Loss incurred in surrendering 
life insurance policies for their cash 
value in order to pay other debtors — 
Olivares v Garcia, (Tex Com App ) 
91 SW (2d) 1069, affirming (Civ 
App ) 56 SW (2d) 248 


(5) Loss of logs, alleged to be due 
to a seizure of attachment defend- 
ant’s teams—Bowen v. Harris, 69 
SE 1044, 146 NC. 385 


(6) Money expended in telegrams 
to prevent injury to attachment de- 
fendant’s credit—Johnson v Eng, 
64 Tex 226 


Matters held recoverable 
Where a manufacturing plant was 
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seized under a wrongful attachment, 
it was held that wages or salaries 
of employees essential to the conduct 
of business, who were retained on 
the probability of a resumption of 
operations after dissolution of the 
attachment, could be recovered as 
actual damages—State v U S Fi- 
delity & Guaranty Co, 95 SH 788, 81 
WVa 749 


21. Kelly v. Stockgrowers Credit 
Corporation, (ND) 868 N.W 717. 


Filing notice with register of deeds 

Filing with the register of deeds 
of a notice of abandonment of a levy 
of attachment on a growing crop did 
mot relieve the attaching creditor 
from damages subsequently accru- 
ing to the crop, where no actual no- 
tice was given to the owner —Kelly 
v Stockgrowers Credit Corporation, 
(ND) 268 N.W 717 


22. Shields’ Adm’rs v Chesser, 180 
Sw. 968, 167 Ky. 5332. 


23. Baker v. Black, (Tex Civ.App ) 
88 S.W (2d) 811, error granted— 
Vincent v. Bell, (TexCiv.App) 22 
S'W.(2d) 7583—6 CJ. p 587 note 64. 

Attachment of tobacco orop 
Where a decedent wrongfully at- 

tached plaintiffs’ tobacco crop be- 

fore 1t was stripped, packed, and put 
in hogsheads, plaintiffs’ damage, re- 
coverable against the personal repre- 
sentatives, was the reasonable mar- 
ket value of the tobacco at the time 
of the levy, with interest from such 
time —Shields’ Adm’rs v. Chesser, 
180 SW 968, 167 Ky 683. 


24 Porter v Knight, 19 NW 2832, 
68 Iowa 365—6 CJ. p 588 note '65. 
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to the time of the trial25 or of the rendition of the 


judgment.26 


Injury to, or depreciation in value of, property; 
loss of sale. Injury to, or depreciation in value of, 
personal property wrongfully attached 1s an ele- 
ment of actual damages,2? even though such injury 
or depreciation was due to the negligence of the levy- 


ing officer.*8 


While, ordmarily, depreciation in the value of real 
property, which occurs while the levy remains in 
force, there being no change of possession or loss 
of the use thereof, is not the mmediate result of the 
attachment and no recovery beyond nominal damages 
can be had therefor,29 where a pending sale is broken 
up by the levy itself, unaided by the act or delin- 
quency of attachment defendant, and depreciation 
and loss follow, there is ample foundation for the 
recovery of actual damages30 The loss of a sale 
alone does not warrant damages 1f the property has 


not depreciated in value.?1 


25. Simmons Clothing Co. v. Davis, 
58 SW 655, 8 Ind T. 879—6 CJ p 
538 note 66. 


28. Willis v Lowry, 2 SW 449, 66 
Tex 640—Schoolher v Hutchings, 1 
SW 266, 66 Tex 324. 


97. Ark—Nothwang v 
191 SW. 2, 126 Ark 548 
ND—Kelly v Stockgrowers Credit 
Corporation, 262 N.W 717 
Okl—Leasure v. Hughes, 178 P 696, 
72 Okl. 76. 
§D—Foster v Duiuschner, 
606, 51 SD 102. 
Tex—Taylor v Smith, (Civ App) 27 
S.-W (2d) 825—~Vincent v_ Bell, 
(Civ.App) 22 SW.(2d) 753 
W.Va.—State vi U. Widelity & 
Guaranty Co., 95 SEH 783, 81 W Va 
749. 
6 C.J. p 688 note 68. 
Injury to crop 
An attaching creditor which aban- 
doned and canceled an attachment on 
& growing crop was lable for dam- 
gges to the crop which accrued be- 
cause of weather conditions and ma- 
rauding animals during the time the 
crop was held by attachment, when 
at the time of attachment the crop 
was ready for harvesting and the 
owner was prepared for and was be- 
ginning harvesting operations —Kel- 
ly v Stockgrowers Credit Corpora- 
tion, (ND) 263 NW. 717. 
Zmter sale at same price 
Where pleimtff attached defend- 
ant’s personal property, defendant 
could not, in an action for wrongful 
attachment, recover damages for the 
loss of an advantagsous sale, having 
later made a sale at the same price 
—Dawson v. Falfurrias State Bank, 
(Tex CivApp) 181 SW 5653. 


26. Iowa—Blaul v Tharp, 49 NW 
1044, 88 Iowa 666. 


Harrison, 
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Loss of use of properiy. Although the property 


wrongfully attached has been returned to, or recov- 


the writ.24 


recover for the 


sought, not for 


interfered with, 


Loss of, or injury to, business. 
dictions, defendant in atiachment 1s permitted to 
recover compensation for injury to, or loss of, his 
business as an element of damages for a wrong- 
ful attachment,®4 but in other jurisdictions the in 
jury is not viewed as such proximate or uatural 
result of the attachment as to constitute an element 
of damages 1f an award of exemplary damages 
would not be proper,®5 at least where recovery 18 


ered by, the attachment defendant, it is proper, 
in estimating his damages to consider the injury 
which he has sustained by being deprived of the 
property and to award him the value of the use 
of the property during the tume it was held under 
Where his possession 1s in no way 


the attachment defendant cannot 
loss of the use of his property 38 


In some juris- 


the detention of the property or 


Wis—Chicago Union Nat Bank v/3@ Col—Atlas Development Co vy 


Cross, 75 N W. 9938, 100 Wis 174 


29. Cal—Heath v Lent, 1 Cal 410 

Iowa—Tisdale v Major, 75 NW 683, 
106 Iowa 1, 68 AmMSR 268 

La-—Brandon v Allen, 28 La Ann 60 

Tex—Trawick v Martin Brown Co, 
14 SW. 664, 79 Tex 469 

6 CJ p 689 note 70 


30. Ark—Arkonses Nat Bank vy 
Stuckey, 181 SW. 913, 121 Ark 
802 

Tex—Tsesamelis w Sinton State 


Bank, (Com App) 58 SW (2d) 461, 
85 ALR 819, affirming (Civ App ) 
85 SW (2d) 451—Hoover v Furst 
Nat. Bank, (CivApp) 193 SW 
1149 

6 CJ p &39 note 71. 


Measure of damages 

Where a wrongful attachment pre- 
vented real estate owners from con- 
summating a sale, the measure of 
damages is the difference between 
the contract price and the property's 
market value when sold on mortgage 
foreclosure while the attachment 
‘was still in force—Hoover v First 
Nat Bank, (TexCivApp) 192 SW 
1149 
Xoguiries as to price 

Where an attachment was wrong- 
fully sued out against a lot, defend- 
ant’s statement that he had some 
inquiries as to the price of the lot 
and had conversed with another per- 
s0n about building a house thereon, 
but, owing to the attachment, noth- 
ing hed ensued, was of too remote 
and speculative damages upon 
which to base a recovery —Turner 
v Crane, 75 So 945, 115 Miss. 184 
Sl. Tsesmelis v. Sinton State Bank, 

(Tex.ComApp) 53 SW (2d) 461, 


85 ALR. 819, affrming (Civ App.) 
36 SW.(2d) 451 
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National Surety Co, 212 P 196, 190 
Cal 325—Dunlop v Farmer, 222 P 
640, 64 CalApp 691 

Mo—State ex rel and to Use of Kib- 
ble v First Nat. Bank, (App) 22 
SW (2d) 185 

Tex—Taylor vy Smith, (Civ App) 27 
S'W (2d) 825 

Wash —Melcher vy Clark, 258 P. 10383, 
145 Wash 95, 644 ALR 448 

6 CJ p 639 notes 72, 73 


33 <Ark-—Arkansas Nat. Bank v. 
Stuckey, 181 SW 918, 121 Ark 
302 

Tex—Osborn v. Paul, (Civ App) 27 
SW (2d) 5673. 


Pasturage rents and profits from cul- 
tivation 


Although an attachment was 
wrongfully sued out, the defendant 
could not recover for loss of pas- 
turage rents, or profits from cultiva- 
tion of the land, where his posses- 
s10n was in no way interfered with 
and he had at all times control of 
the land—Arkansas Nat. Bank v. 
Stuckey, 181 SW. 918, 181 Ark 302 
Use of 

The owner of a combine and trac- 
tor could not recover damages for 
loss of the use of the machinery, 
where physical possession of prop- 
erty was not taken —Osborn v Paul, 
(TexCiv App.) 27 S'W.(2d) 572 
2% Ala—Marx v. Leinkauff, 9 So. 

818, 98 Ala. 453 
Neb —Meyer v. Fagan, 51 N.W. 753, 

84 Neb 184 
La—General Motors Acceptance Cor- 

poration v Sneed, 119 So 417, 167 

La 482, modifying 121 So 254, 9 

LeaApp 471. 

6 CJ p 540 note 74. 


35. O’Brien v. Quinn, 90 P. 166, 85 
Mont 441—6 CJ. p 540 note 765. 


7 O.S8, 


interruption of its use but for the value of the 
property taken.36 However, where malice and 
want of probable cause exist, injury to, or loss of, 
business may be considered in estimating dam- 
ages.37 


Loss of probable or prospective profits. In some 
jurisdictions loss of probable or prospective profits 
is recoverable even though the attachment was 
merely wrongful,38 but in others this is not an ele- 
ment of damage unless the attachment was sued 
out maliciously and without probable cause,®? at 
least where recovery is sought for the value of the 
property taken and not for its detention or inter- 
ruption of its use.4° 


Injury to credst. In the absence of malice and 
want of probable cause the general view 1s that 
damages for loss of credit cannot be recovered, 
being too remote and speculative to be considered 
in determming actual damages,41 but there is au~- 
thority which holds it to be recoverable as an ele- 
ment of actual damage.f2 A recovery for loss of 
credit has been sustained where the suing out of 
the writ was malicious and without probable 
cause,#8 but there is some authority to the effect 
that it is not an element of damage even though 
the attachment was maliciously sued out 44 
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Injury to feelings. The authorities are not in 
accord as to whether injury to feelings constitutes 
an element of damage for wrongful attachment. 
In some jurisdictions recovery may be had for 1n- 
jury to feelings if the attachment was sued out 
maliciously and without probable cause,*5 but there 
is other authority holding that it is not recoverable 
notwithstanding the maliciousness of the attach- 
ment.46 In the absence of malice or want of prob- 
able cause, recovery for such injury has been re- 
fused,£? but there 1s also authority that a recovery 
for humiliation and mortification may be had.‘§ 


Injury to repuietion. Damages for injury to 
reputation have been held not recoverable unless 
the attachment was malicious as well as wrong- 
ful,49 but there 1s other authority to the effect 
that this constitutes an element of damage even 
in the absence of malice,5® 


Loss of time. Loss of time incident to defend- 
ing against the attachment has been held not an 
element of damages.51 However, it has been held 
that damages for the time spent in securing a re- 
lease of the levy may be recovered,5? and where 
attachment defendant's stock of goods 1s wrong- 
fully attached he may recover for the resulting loss 
of time in his business.53 


36 Hamlett v. Coates, 
App ) 182 8.W. 1144. 


37. Ala—Goldamith v. Picard, 27 
Ala. 142. 

Kan—-Schwartzberg v. Central Ave 
State Bank, 115 P. 110, 84 Kan 
581. 

Mo—State v. Thomas, 19 Mo 613, 61 
Am D. 580. 

38. Ge.—Parker v. Nolan, 189 SH 
429, 87 Ga.App 205. 

Okl —Leasure v. Hughes, 178 P. 696, 
72 Okl 76. 

6 CJ. p 540 note 77. 


39. Long v. Burley State Bank, 165 
P. 1119, 80 Idaho 392—6 CJ. p 540 
note 78. 


40. Hamlett v. Coates, (Tex Civ. 
App) 182 SW 1144. 


mule stated 

The general rule that one injured 
by a wrongful attachment cannot re- 
cover for ioss of future profits ap- 
phes only where the measure of 
damages is the value of property 
taken, and not where the recovery 18 
for detention of property or inter- 
ruption of its use—Hamiett v. 
Coates, (Tex Civ App ) 182 SW. 1144 


41. First Nat Bank v. Cooper, (Tex 
CivApp) 123 SW (2d) 271—6 CJ 
yp 641 notes 80, 88 


42. Ala—Bell v. Seals Piano & Or- 
gan Co, 78 So. 806, 201 Ala. 428 
La—General Motors Acceptance Cor- 
poration v. Sneed, 119 So. 417, 167 


(Tex Civ 


La 432, modifying 121 SW. 264, 
9 IlaApp 471 
6 CJ pn 541 note 79. 


Difficnity of ascertainment 
The difficulty of ascertaining dam- 
ages to defendant’s business and 
credit from wiongful attachment 
does not defeat his mght thereto — 
General Motors Acceptance Corpora- 
tion v Sneed, 119 So 417, 167 La 
432, modifying 121 So. 254, 9 La 
App 471 
43. La—Offutt v. Edwards, 9 Rob 
90 
Mich—Grimes v Bowerman, 62 N.W. 
761, 92 Mich 258. 
Tex—Lewis v Taylor, (Civ App) 24 
SW 92 
6CJ p 541 note 82. 


44. Melcher v. Clark, 258 P, 1082, 
145 Wash 95,54 ALR 448 


#4 NH—Friel v. Plumer, 43 A. 
618, 69 NH. 498, 76 AmSR. 190 
Tex —Trawick v. Martin Brown Co, 

14 SW. 564, 79 Tex. 460. 


46. Tisdale v. Major, 75 NW. 668, 
106 Iowa 1, 68 Am.SR 268 

47. Nob—Henderson v. Wedman, 
180 NW. 579, 8&8 Neb. 818 

Wash —McGill v. Fuller, 88 P. 10388, 
45 Wash 6165. 

6 CJ p 641 note 8&6. 

48. Arisman v. Nagle, 148 So. 8865, 
177 La 6583—General Motors Ac- 
ceptance Corporation v Sneed, 119 
So 417, 167 La 482, modifying 121 
So. 254, 9 La App. 471, 
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Mortification, annoyance, and vera- 
tion 


Damages are recoverable for mor- 
tification, annoyance, and vexation 
caused by the illegal issuance of a 
writ of attachment —Hathaway v. 
Winn, 4 La App 588. 


43. Chicago Union Nat. Bank v. 
Cross, 75 NW 992, 100 Wis. 174—~ 
6CJ p 541 note 86 


50. Doll v Cooper, 9 Len (Tenn, 
576—Powers-Taylor Drug Co v,. 
Brertare: (Tenn ChApp) 63 S.W. 
4 


injury to soolal standing 

Although the wrongful attach- 
ment was not malicious, damages 
therefor may include something for 
injury to social standing —General 
Motors Acceptance Corporation v. 
Sneed, 119 So 417, 167 La 432, modi- 
fying 121 So 254, 9 LaApp 471 


51. Idaho—Taylor v. Fluharty, 208 
P. 866, 86 Idaho 705. 

La—Lewis v. Martm, (App) 169 So. 
269. 

Tex—Craddock v. Goodwin, 64 Tex. 
57&—Taylor v. Smith, (Civ App ) 
27 S.W(2d) 825—Lang v. Fritz, 
(Civ.App ) 88 S'W. 238. 

53. Foster v. Duischner, 
506, 51 SD. 108. 

53. Lord v. Wood, 94 NW. 843, 120 
Iowa 803. 

Measure of damages for loss of time 
Where a creditor wrongfully at- 

teches his debtor's stock, the 


212 N.W. 
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Subsequent levies. An attachment defendant 
cannot recover, as an item of actual damage for 
wrongful attachment, injuries resulting from the 
levy of attachments by other creditors in conse- 
quence of the attachment.54 


Interest. Although it has been held that interest 
on money attached®5 or on the damages allowed 
for wrongful attachment®$ 1s not recoverable, there 
is authority for the view that an allowance of in- 
terest on the money5? or the value of personal 
property,58 but not real property,59 wrongfully 
detained is proper. 


§ 560. ——~ Expenses of Litigation 


a. General expenses 
b. Counsel fees 


a. General Expenses 


Reasonable and necessary expenses Incurred In de- 
fending the attachment proceedings are recoverable, but 
the expenses Incurred in the main sult may not be re- 
covered. 


As a rule, reasonable and necessary expenses in- 
curred by the attachment defendant in defending 
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against the wrongful attachment are recoverable 
as part of the damages.60 However, expenses 1n- 
curred in defending the main action are not gen- 
erally recoverable,61 and expenses of litigation to 
procure redress for the trespass cannot be allowed 
m the absence of aggravation for which punitive 
damages are recoverable.62 


b. Counsel Fees 


(1) Defending against attachment 
(2) Defending principal action 


(1) Defending against Attachment 


Generally, counsel fees incurred In defending agalnet 
the attachment may be recovered, but there Is authority 
to the contrary. 


In some jurisdictions it is held that the attach- 
ment defendant cannot recover any counsel fees 
as part of his actual damages,6? but the more 
generally prevailing view 1s that reasonable coun- 
sel fees incurred or expended in defending against 
the wrongful attachment are recoverable.64 The 
right to recover counsel fees is the same whether 
such fees have actually been paid or merely in- 
curred,65 but either actual payment or a definite 


measure of the debtor’s damages for 
loss of time is what his time would 
have been wolth in his particular 
business, and not his reasonable 
wages, or what he would have been 
able to earn in other employment — 
Lord v. Wood, 94 N.W. 842, 120 Iowa 
$03. 


54% Blum v. Davis, 56 Tex. 423. 


55& Taylor v Filuharty, 208 P 866, 
85 Idaho 706 


56. Preston v Slocomb, 1 La Ann. 
3882—6 CJ p 542 note 92 


S7. US—Jacobus vy Monongahela 
Nat. Bank, (CC Pa.) 35 F. 396. 


Ga—Green Fruit Co. v Pate, 24 8 
EK. 455, 99 Ga. 60—Cincinnati 
Fourth Nat Bank v. Mayer, 24 So. 
463, 96 Ga 738 

Mo—State v. McHale, 16 Mo App 
478. 

6 C.J. p 543 note 98. 


5S. Kauffman vy. Babcock, 32 SW 
878, 67 Tex. 241—6 CJ. pn 542 note 
94. 


68 Tilton v. J. L Gates Land Co, 
121 N.W. 381, 140 Wis 197 


60. Leasure v. Hughes, 178 P 696, 
72 OklL 76—6 CJ. p 542 note 96. 


As exemplary damages 

Hxpenses in attending court 
might be recovered as exemplary 
damages but not as actual damages 
—Craddock v Goodwin, 64 Tex. 578 
—First Nat. Bank v. Cooper, (Tex. 
CivApp) 12 SW.(2d) 271. 
®remium for replevy bond 

Premiums paid for replevy bond 
to secure release of the property are 
reco\crable, wnere attachment was 


wrongfully sued out—Gordon v 
Kentucky Midland Coal Co, 278 SW 
68, 162 Tenn 267,428 ALR 1052—6 
CJ p 542 note 96 [Le], [g]. 


61. Peterson v. Speais, 209 P. 509, 
72 Colo. 40—6 CJ p 548 note 97 


62. Cottrell v. Russell, 21 Mo App. 1 


63. Ark—Arkansas Nat Bank v. 
Stuckey, 181 SW 913, 121 Ark 3802 

Tenn —Gordon v. Kentucky Midland 
Coal Co, 278 SW. 68, 162 Tenn 
267, 42 AIR. 1052 

Tex—Taylor vy Smith, (Civ.App) 27 
S'W.(2d) 835 

6CJ p 548 note 99 


Wot direct consequences of attach- 
ment 
Attorney’s fees are not actually 
and naturally the direct conse- 
quences of an attachment, so that 
the attachment defendant, on show- 
ing that the attachment was wrong- 
fully sued out, could not recover 
them as damages—Arkansas Nat 
Bank vw Stuckey, 181 SW. 918, 121 
Ark 302 


Properly exemplary damages 

Attorneys’ fees, incurred in at- 
tempting to vacate attachment, are 
elements of exemplary, rather than 
actual, damages in an action for 
wrongful attachment—First Nat 
Bank v. Cooper, (TexCiv.App.) 12 
SW (2d) 271. 


Attachments in 

Damages by way of attorney’s fees 
may not be allowed in attachments 
in chancery in the absence of a stai- 
ute providing therefor—D, Rosen- 
baum's Sons v. Davis & Andrews Co, 
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| 
71 So 888, 111 Miss. 278—Bonds y, 
Garvey, 89 So 492, 87 Miss. 385 


64. Cal—Soule v. United States Fu. 
delhity & Guaranty Co, 255 P. 886, 
overruling Heath v. Lent, 1 Cal 
410. 

La—Price v. Foster, 161 So. 161, 182 
La 79—Anisman v. Nagle, 148 So. 
885, 177 La. 6588—Cupples Co. 
Manufacturers, v. Bascowitz, 134 
So. 88, 172 La. 264—General Mo- 
tors Acceptance Corporation v 
Sneed, 119 So. 417, 167 La 4332, 
modifying on other grounds 121 So. 
254, 9 LaApp 471—Hathaway v. 
Winn, 4 La.App 688—Donohoe Oil 
& Gas Co. v. Mack-Jourden Co, 
(App) 144 So. 169, set aside on 
rehearing 142 So 718. 

Miss —Wigginton v. Moore, 118 So. 
826, 147 Miss 169—Turner vv, 
Crane, 75 So 945, 115 Migs. 134 

Okl—Leasure v. Hughes, 178 P. 696, 
12 Okl 176. 

SD—Foster vw Dischner, 212 NW. 
606, 561 SD. 102 

Wyo.—Allith-Prouty Co. v. Wallace, 
283 P. 144, 82 Wyo. 392, 39 ALR 
518, rehearmg denied 284 P. 504, 
82 Wyo 892, 389 ALR. 613. 

6 CJ. p 548 note 1. 


Fee fixed by court 
An awaid for services rendered 
under the eye of the court by an at- 
torney whose fee is not disclosed 
may be fixed by the court —Jackson 
Vv Patton, (La.App.) 152 So. 597 
€5. Neb.—Raymond v. Green, 10 N. 
W. 709, 13 Neb. 215, 41 AmR 763. 
Okl—Bash v. Howald, 118 P. 1136, 
27 Okl 462, 
6CJ. p 544 note 4 


7 O0.d.8. 


liability to pay must be shown.66 Where it is 
impossible to differentiate between the attorney’s 
services for dissolving the attachment and those 
for defending the main suit, attorney’s fees cannot 
form an element of damages for the wrongful is- 
suance of the writ.6? 


(2) Defending Principal Action 


Counsel! fees Incurred in defending the principal ac- 
tion cannot be recovered unless a trial of the main action 
is indispensable to the attachment proceedings. 

As a general rule, allowance of counsel fees 
must be limited to those incurred for services in 
connection with the attachment itself, and cannot 
be allowed for services in defending the principal 
action.68 However, recovery of counsel fees may 
be permitted where the entire defense to the at- 
tachment action merely tends to show the wrong- 
ful issuance of the attachment,®9 or where a trial 
of the principal action is necessary in order to 
dispose of the attachment.70 


§ 561. —— Matters in Mitigation 


Matters in mitigation of damages may properly be 
shown. 


Matters which affect the amount of damages 
actually suffered by attachment defendant may be 
shown in mitigation thereof. It 1s matter in 
mitigation or reduction of damages that there has 
been a return and acceptance of the property seized 
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under the attachment;72 that the proceeds derived 
from the sale on execution were applied on the 
judgment against the attachment defendant;7* that 
the attachment defendant had recovered back the 
property for less than its value;?4 that after seizure 
the attaching creditor bought the property at a 
sale under foreclosure of a lien placed thereon by 
the attachment defendant in favor of another cred- 
itor,76 or that the party suing out the attachment 
was security on a bond of the attachment defend- 
ant, and that the latter at the time the writ was 
sued out was about to remove his property from 
the state.76 


Justness of the claim in the principal suit is no 
circumstance in mitigation of damages in an action 
for wrongful attachment;’? nor can damages be 
reduced by showing that at the time of the seizure 
the debtor contemplated selling his goods in bulk 
at a sacrifice,?®8 or that the attachment defendant 
was insolvent.79 


§ 562. Amount of Allowance in General 


The amount of actual damages recoverable is such as 
will compensate the attachment defendant for his loss 
proximately caused by the wrong. Exemplary damages 
should be in proportion to the actual damages. 

The amount of actual damages recoverable is 
such as will compensate the attachment defendant 
for his loss proximately caused by the act of wrong- 
ful attachment and deprivation of possession,®° 


6. La-—Morgan City v John Dal- 
ton Co, 7 LaApp 60—Holmes & 
Barnes v Shawnee Milling Co, 4 
LaApp 706 

Wash —McGill v Fuller, 88 P 10388, 
45 Wash 615 


@e7. Fariss v. Swift, 99 So 893, 156 
La 12—Rains v Jones, (La App ) 
152 So 856—Dupuis v. Davis, 139 
So 662, 19 La App 160—Green v 
Norsworthy, 185 So 1713, 17 La 
App 648—Hathaway v Winn, 4 
LaApp 688—Munges v Bonnette, 
4ZLa<App 851 


68. Fariss v Swift, 99 So 893, 156 
La 12—Leuis v Martin, (La 
App ) 169 So 269—Rains v Jones, 
(La App) 158 So 356—-Dupuis v 
Davis, 189 So 662, 19 LaApp 160 
—Green v Norsworthy, 135 So 
718, 17 La App 65648—Hathawaoy v 
Winn, 4 LaApp so88—Minges v 
Bonnette, 4 La App 361—6 CJ p 
544 note 6 


@8. Whitney v Brownewell, 32 N 
W 285, 71 Iowa 251 

70. Allith-Prouty Co v Wallace, 
238 P 144, 832 Wyo 392, 39 ALR 
518, rehearing denied 284 P 504, 
32 Wyo 3892, 39 ALR 6138—-6 CJ 
p 545 note 12 

Jurisdiction gained by attachment 
Where jurisdiction in the cauge is 


gained by attachment on the ground 
of nonresidence, and it 18 necessary 
to defend the case on its merits to 
determine whether attachment was 
wrongful, attorney’s fees for pro- 
curing dissolution of wrongful at- 
tachment include those for contest- 
ing the merits —Allith-Prouty Co v 
Wallace, 283 P. 144, 82 Wyo 393, 89 
ALR 618, rehearing denied 234 P 
504, $32 Wyo 892, 39 ALR. 618. 


71. Wade v Ray, 168 P. 447, 67 Okl 
$98, LRAI1918B 796, 


72. McFadden v Whitney, 18 A. 63, 
51 NJ Law 891—Kerr v, Mount, 28 
NY 659—Lyon v. Yates, 52 Barb. 
(NY) 237—Hanmer v. Wilsey, 17 
Wend (NY) 91. 


Rofusal to accept redelivery 

Where plaintiff, whose stock had 
been geized on attachment against 
him, refused a tender of the goods 
back under circumstances indicating 
an intent to create a situation from 
which he might profit, and subse- 
quently brought sult against the 
sheriff and the attaching creditor 
and her agent for malicious use of 
the writ, defendants were liable for 
the damages naturally resulting from 
an oppressiie execution of the 
process, and, although plaintiffs re- 
fusal to accept redelrvery should be 
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considered in assessing damages, it 
did not destroy the cause of action 
unless the tender was made at a 
time when no damages could have 
resulted —-Black v. Spears, 176 NW. 
469, 209 Mich i, modified on other 
grounds 180 NW. 598, 213 Mach. 29 


73 <Ark—Scanlan v Guuling, 39 8S. 
W. 718, 68 Ark 540 

Okl—Wade v Ray, 168 P 447, 67 
Okl. 89, LRAi1918B 796 


74. Scott vw Childers, 60 SW 1775, 
24 TexCiv.App 849. 

75. Koyer v White, 25 S.W. 46, 6 
TexCivApp 881 


76. Forrest v Coller, 20 Ala 176, 
56 Am D. 190 


77. Bartley v J M Radford Gro- 
cery Co, (TexCivApp) 15 SW. 
(2d) 46. 


78. Hates v Chesney, 16 SW. 267, 
54 Ark 468. 


79. Kaufman v Armstrong, 11 8 W. 
1048, 74 Tex 65 


80. Ark—Nothwang v_ Harrison, 
191 SW 2, 126 Ark. 648. 

Mo —State ex rel. and to Use of K1b- 
ble v. First Nat. Bank, (App) 22 
SW (2d) 186. 

ND—kKelly v Stockgrowers Credit 
Corporation, 268 NW. 717. 


§ 562 


with a full consideration of all the elements of 
damage for which recovery is permitted®! A 
fortiori, actual damages are limited to that 
amount.82 


Exemplary or punitive damages should be in 
proportion to the actual damage sustained ,88 the 
imposition of disproportionate damages indicates 
that the verdict of the jury was reached through 
prejudice or passion, or failure to consider the evi- 
dence.84 


Double damages. Under a statute which permits 
double damages for wrongful seizure of the prop- 
erty, and double its value if sold, double the value 
of the property may not be recovered if it 1s not 
sold, even though the actual damage sustained 
consists of nothing save the value of the property.%5 
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§ 563. —— Limitation to Amount Claimed in 
Pleading 


The amount of damages Ie limited to that claimed In 
the pleading. 

The damages recoverable by an attachment de- 
fendant for a wrongful attachment cannot of course 
exceed the amount which he has claimed therefor 
in his pleading ®6 


§ 564. —— Set-Offs 


The judgment recovered by attachment plaintiff In 
the main suit and money realized from the sale of the 
property which has been pald the attachment defendant 
may be utilized to offset damages in the action for wrong- 
ful attachment, 

In an action for wrongful attachment, the judg- 
ment recovered for the purchase price of the goods 
attached by the attachment plaintiff in the main 


sjut may be asserted as a credit against the claim, 


SL. McClelland v. Dougherty, (Mo 


App) 204 SW 201. 


attorney's fees 

(1) Four hundred dollars attor- 
ney’s fee for procuring dissolution of 
attachment of property valued at 
twenty-five thousand dollars, and in- 
volving two days’ tnal and examina- 
tion of numerous witnesses, was 
held reasonable—General Motors 
Acceptance Corporation v. Sneed, 119 
So 417, 167 La. 482, modifying 121 
So. 264, 9 La App. 471. 


(2) A fee of two hundred fifty 
dollars, fixed by a district judge for 
an attorney's services, appraised by 
several practicing aitorneys as worth 
at least three hundred dollars, in 
releasing nonresident defendants’ 
wrongfully attached property, worth 
over twenty-five thousand dollars, 
was held neither excessive nor inade- 
quate.—Price v. Foster, 161 So. 161, 
182 La 79. 


Where seven hundred fifty dollars, 
the sum due from a third party to 
defendant wife, was garnisheed under 
a writ of attachment, an award of 
one hundred dollars to each of de- 
fendant spouses for humuliaticn and 
worry caused by wrongful attach- 
ment, plus one hundred dollazs to 
the wife and fifty dollars to the hus- 
band for attorney’s fees, was held 
not inadequate—Aniaman v. Nagle, 
148 So. 885, 177 La 583. 


S3&. Iowa—fFirst Nat. Bank sv. 

Schram, 211 NW. 405, 202 Iowa 
791—Palo Sav Bank v. Cameron, 
168 NW 769, 184 Iowa 188. 

Okl—Mannford State Bank v, Ar- 
nold, 221 P. 76, 105 Okl. 181, 


Actual value of goods converted 
Where plaintiff wrongfully attach- 


ed defendant’s stock of merchandise, 
preventing intended sale and con- 
verting goods to its own use, de- 
ferdant could recover as damages no 
more than the actual value of the 
goodsa—Palo Sav Bank v. Cameron, 
168 N.W. 769, 184 Iowa 188 


Costs and expenses 

In an action to recover damages 
for unlawful attachment of house- 
hold goods, where the evidence show- 
ed that the goods were attached 
after plamntiff had left the town m 
which they were, and that the goods 
were held for about five or six 
weeks, when they were released, 
@ judgment for eight hundred and 
eight dollars and twelve cents was 
erroneous, the costs and expenses 
which seemed to be the proper ele- 
ments of damage sustained by the 
plainihf amounting to about one hun- 
dred dollars—-Henderson v. Weid- 
man, 130 N W. 579, 88 Neb, 8138 


Toss of use exceeding value of prop- 


erty 

In an action for damages caused 
by wrongful levy of a writ of at- 
tachment, a six hundred dollar ver- 
dict for loss of the use of a team of 
horses and a wagon of the probable 
value of about two hundred dollars 
for about nine months was held ex- 
cegsive—-Mannford State Bank v. 
Arnold, 221 P 176, 105 OKL 1381 


Zoss of reputation and humiliation 
In an action for wrongful attach- 
ment, where it appeared that de- 
fendant had levied on and sold a 
horse belonging to plaintiff valued 
at one hundred dollars, it was held 
that an allowance of five hundred 
dollars for loss of reputation and 
humihation from the levy of the at- 


83. Iowa—Soesbe v Lanes, 164 N. 
W 129, 180 Iowa 943 

Okl—-Mannford State Bank v. Ar- 
nold, 221 P. 76, 105 Okl 131 

6 CJ. p 545 note 80. 


Hizemplary damages held excessive 

Allowance of one hundred twenty- 
five dollars exemplary damages for 
attachment, only five dollars actual 
damages being allowed, and no bru- 
tal or harsh treatment being shown, 
is excessive—Soesbe v. Lines, 164 
NW 129, 180 Iowa 948 


M@zemplary damages held not exces. 


alive 

(1) Where the attachment proceed- 
ing was unwarranted and resorted to 
more ag a@ means of oppression or 
extortion than to preserve legal 
rights, a verdict of two hundred dol- 
lars as exemplary damages is not 
excessive, although the actual dam- 
ages are assessed at only sixty dol- 
lars —Byford v Gurton, 57 N.W. 688, 
90 Iowa 661 


(2) An allowance of five hundred 
dollars exemplary damages, where 
the actual damages allowed were 
ninety dollars, is not so dispropor- 
tuonate as to authorize the seting 
aside of the verdict —Harkleroad v. 
ae 67 SW. 127, 28 Tex Civ.App. 
13 


(8) A verdict for thirty-five dol- 
lars for the value of a bale of cot- 
ton wrongfully attached, and for fif- 
ty dollars for exemplary damages, is 
not excessive—Lister v Campbell, 
(Tex Civ App) 46 SW. 876. 


8. Mannford Staite Bank v Arnold, 
221 P 76, 105 Okl 181 


85. Shields’ Adm’rs v. Chesser, 180 
SW. 968, 167 Ky 682 


tachment was excessiva—Jensen v/|986. Handel v Kramer, 1 Tex A Civ. 


Hallam, 70 N.W 1121, 51 Neb 492, 
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although not the proper subject for a plea of 
counterclaim or set-off,87 but, where one wrong- 
fully levies an attachment on exempt property, 
converting it to his own use, it has been held that 
he cannot offset his debt against his liability for 
the value of the property attached.88 Where the 
attachment plaintiff has levied several wrongful at- 
tachments and has satisfied the debt by a sale 
under one of the levies, the payment to the attach- 
ment defendant of the surplus realized from the 
sale can be utilized to offset damages only as to 
the particular attachment through which it was 
realized and not as against the other claims 89 
Where defendant in attachment reconvenes for 


ATTAOE. In common understanding, the word has 
been held to mean to fall upon with foree or to as- 
sault, as with force of arms;! and, 1n a particular 
connection, to impeach.? 

Phrases: “Actual attack,”? “attack on the credi- 
bility of a witness by way of impeachment,”* “prep- 
aration for such attack,’”® and “undertake an at- 
tack.’6 


ATTAIN. To arrive at or to reach or come to by 
progression or motion; hence to achieve or accom- 
plish, that is, to reach by effort; to compass; to 
gain;’ also, to acquire or to gain or obtain posses- 
sion of.§ 


Phrase: “Attaining the age of twenty-one years.”? 
ATTAINDER. It has been said that the word “at- 


Boe, (Tex.Civ.App) 169 SW 11365 84 TexCr. 560 


gs. Stephens v Cox, (Tex Civ.App ) 6. Phipps v. State, supra. 
7 In re Central Union Trust Co. of 
New York, 188 N Y.S. 671, 678, 193 


2565 S.W 241, rehearing denied 266 
S'w. 648. 


so. Pate v Vardeman, (TexCiv a pDiv 2932. 
App) 141 SW. 817. a aane eae, y U.S, 
60. Smith v. Morgan, (TexCiv | (CCATIL) 651 F (2d) 193, 197. 


App) 56 SW. 950 


Meason for rule 

This would be setting up & con- 
tract claim against a claim for tort | 9 
—Smith v. Morgan, (TexCiv.App ) 
56 S.W. 960. 


ing when s0 used 


Brady-Neely Grocer Co v. De;& Phipps v. State, 81 SW. 397, 400, 


& Century D, quoted in Jones V. 
State, (TexCr.) 73 S.W (2d) 260, 


Technical 
“Attaining” has a technical mean- 


ATTACHMENT—ATTAINDEE 


damages, the attachment plaintiff cannot set up as 
an offset against such claim that, when the prop- 
erty was sold under the levy, he bought it in and 
settled mortgages on it which were in existence 
before the attachment, and ask to be subrogated 
to the rights of the mortgagees.®0 


§ 565. Costs 


Costs in actions for wrongful attachment being 
in the absence of specific statutes controlled by 
the rules applicable to civil actions generally, the 
questions relating thereto are considered 1n the title 
Costs. Cases, if any may arise, which are not 
within such rules will be found in the Pocket Parts. 


tainder” is derived from the words “attincta” and 
“sttinctura,” and that it is defined to be the stain 
or corruption of the blood of a criminal capitally 
condemned; the immediate inseparable consequence 
of the common law, on the pronouncing the sentence 
of death;10 that extinction of civil mghts and ca- 
pacities which takes place wherever a person who 
has committed treason or felony receives sentence of 
death for his crime;1! a mark of infamy by means 
of which the offender becomes “attinctus” or “black- 
ened,”12 


Bills of attainder. The phrase, as it is used in con- 
stitutions, federal and state, is deflned and distin- 
guished from other terms, and the subject matter 
fully treated in the title Constitutional Law §§ 452- 
455 [12 CJ. p 1108 notes 35-47]. It has been said 
that bills of attainder, or acts of attainder, as they 


“Sonviction” distinguished.—Jacob 
L D, quoted in Ex p Brown, 8 P. 
829, 880, 68 Cal 176—6 CJ. p 547 
note 7 [a]. 


11. Caldwell v. Hill, 176 SH 381, 
886, 179 Ge. 417—6 CJ. p 547 notes 
6, 7. 


Outlawry in treagon 

It has been said that an outlawry 
in treason amounts to an attainder 
— Cozens v. Long, 8 N J.Law 381, 340, 
citing 4 Blackstone Comm p 814 


“Sentence of disqualification to hold 
office” compared 
“While technical attainder, work- 


and some. 


“And if a con- 


1. Webster D, quoted in Phipps v 
State, 81 S.W. 397, 400, 84 Tex Cr. 
560—6 C.J. p 546 note 2. 


& Hetor v. State, 48 8H 
120 Ga. 548—6 C.J. p 546 note 8. 


8. Phipps v. State, 31 S.W. 397, 400, 
84 TexCr 560. 


4 Sheppard v. State, 145 SH 654, 
659, 167 Ga. 326. 


tingent legacy be left to anyone, as 
when he attains, or if he attains, the 
age of twenty-one, and he dies be- 
fore that time, it Is a lapsed legacy.” 


315, 816,|——In re Central Union Trust Co. of 


New York, 188 NYS 671, 678, 193 
App Div 292, quoting 3 Blackstone 
Comm. p 513 


10. Hx p Garland, 4 Wall (U8) 883, 
387, 18 LEHd. 366, quoting Tom- 
fins L. D—6 CJ. p 546 note 6 
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ing a corruption of the blood, does 
not exist in the United States, yet a 
sentence of disqualification to hold 
or enjoy any office of honor, profit, 
or trust which 1 provided by the 
constitution in case of conviction by 
impeachment is within the primary 
definition of the term.”—State v. 
Hastings, 55 N.W. 774, 781, 837 Neb. 
96. 


1% State v. Hastings, supra. 


: ATTAINDER—ATTEMPT 


were called after they were passed into statutes, were 
laws which declared certain persons attamted, and 
their blood corrupted so that it had lost all heritable 
quality.18 

Other phrases: “Attainder of treason,”14 and “no 
bill of attainder . . . shall be passed.”15 


ATTAINMENT. Act of attaining; also, that which 
is attained.16 
ATTAINT. Attainted, stained, or blackened;1? con- 
victed of a orime.18 

In old Enghsh practice, a writ which lay to in- 
quire whether a jury of twelve men gave a false 
verdict.19 

Phrase: “Attainted of waste.”’20 


ATTAINT D'UNE OAUSE. In French lav, the gain 
of a sut.21 


ATTEINDERE. Law French, to reach to; to over- 
take or come to.22 


ATTEMPT. 


19. Hx parte Garland, 4 Wall (US )/ pated, and their meadows plowed up, 
and that the plaintiff should be re- 
stored to all that he lost by reason 


833, 887,18 LEHa 866 
24 Hx parte Garland, supra. 
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As Noun 


The term, as used in the criminal law, is defined 
and the subject matter to which it relates fully 
treated in the title Criminal Law §§ 73-78 [16 C.J. p 
111 note 91—p 119 note 79]. It has been said that 
“ettempt” 1s an indefinite term,*? but one well un- 
derstood both in law and by people generally.24 As 
commonly used, the word umples an act or effort,?5 
an actual deed done in pursuance and in furtherance 
of a design,26 an exercise of physical force directed 
to some definite end,*7 or a physical act of causa- 
tion,?8 an exertion,29 an intent formed,®® a purpose?! 
or expression of opimion,®? something more than a 
mere declaration,®® a remote effort or indirect meas- 
ure taken with intent to effect an object,?4 and the 
possibility of the act attempted.25 It has been said 
that it signifies both the act and the intent with which 
the act is done,®6 and carries within itself the idea 
of an uncompleted act 87 The term generally means 
an act, effort, an endeavor or exertion tending to- 
ward the accomplishment of a purpose which exceeds 
a mere intent but falls short of an execution of it;38 


3& <Ala—Allen v State, 113 So. 


18. Caldwell v Hull, 176 SH 881, 
$86, 179 Ga 417 
16. Webster New Int. D. 
“attempt” distinguished and some- 
tumes equivalent.—O’Erien v JU. 8, 
(CC ATIL) 51 F (2d) 198, 197. 


17. Black IL. D—Cozens v. Long, 3 
NJ Law 3381, 840. 
18. Browne v. Blick, 7 NC. 511, 518 
19. Black L. D., citing 8 Blackstone 
Comm. p 402. 
Historical note 
(1) “Prior to the practice of grant- 
ing new trials, the writ of attaint 
against the jury was the most com- 
mon means of reversing an unwar- 
ranted verdict, and the hardships 
attending the writ of attaint seem 
to bave led the courts first to modify 
verdicts and then to grant new 
trials "—Warner v. Goding, 107 So. 
406, 408, 91 Fila. 260. 
(2) The wrt was abolished by 4 
Geo. IV co 50 $$ 60, 61.—Wharton L. 
Lex. 


Procedure under the writ 

“This inquiry was made by a grand 
essise or jury of twenty-four per- 
zons, usually knights, and, if they 
found the verdict a false one, the 
judgment was that the jurors should 
become infamous, should forfeit 
their goods and the profits of ther 
lands, should themselves be impns- 
oned, and their wives and children 
thrust out of doors, should have 


of the unjust verdict.”—Black L D, 
citing 8 Blackstone Comm, p 404— 
Coke Litt 294b 


20. Browne v Blick, 7 NC. 511, 518 

al. Black L. D. 

22. Adams Gloss. 

a3. Turner v State, 130 So. 617, 619, 
100 Fila. 1078. 

2 Arizs—State v. Crawford, 190 P 
422, 21 Ariz. 501. 

NH—Follett vy Standard Fire Ins 
Co., 92 A. 956, 957, 77 N.BL 457. 
25. Groves v State, 42 SH 755, 757, 

116 Ga. 516, 59 LRA 6598, 
26. Radebaugh v Scanlan, 82 NH 
544, 547, 41 Ind App. 109. 


27. Ala.—<Allen v. State, 113 So. 177, 
178, 22 Ala App. 74 

Ind—Hollister v State, 59 NE 847, 
848, 156 Ind. 255 


28. McDade v. People, 29 Mich 50, 
55—6 CJ. p 548 note 18 

99. Lewis v. State, 35 Ala 380, 387 

so. US—vU. S v. Sugarman, (DC 
Minn.) 245 F. 604, 606 

Ariz—State v. Crawford, 190 P. 423, 
21 Ariz 501 

6 C.J. p 549 note 56. 

31. Cal—In re Bergland’s Estate, 
182 P 277, 280, 180 Cal 629, 5 A 
LR. 1868. 

Tex—Cirul v. State, 200 SW. 1088, 
1089, 838 TexCr 8 

32. Stow v Converse, 4 Conn 17, $7 

33. State v McCarty, 36 P 838, 340, 


their houses razed, their trees extir-| 654 Kan 53. 
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177, 178, 22 Ala App. 74 
NY¥—~People v. Lawton, 656 Barb. 
126, 185 


35. Stokes v. State, 46 So. 627, 629, 
92 Miss, 415, 21 LRA(NS) 898 


36. State v Evans, 73 P 1047, 1048, 
27 Utah 12—6 CJ p 549 note 57 


4 concomitant act.—Fox v. State, 
84 Ohio St. 877, 379 


87. Morton v. State, 73 So 187, 72 
Fla 266. 


38 US—Columbian Ins Co of In- 
diana v. Modern Laundry, (CC 
A Minn.) 277 F 355, 859, 20 ALR 
1159 

Ala—Jackson v State, 8 So. 1773, 
81 Ala 65, 56, 24 AmSR 860— 
Tharpe v. State, 122 So 698, 28 
Ala App 1938—Allen v State, 112 
So 177, 178, 22 AlaApp 74. 

Ark—Turnage v State, 30 S.W.(2d) 
865, 867, 182 Ark 74 

Cal—People v. Mason, 45 P. 182, 188, 
118 Cal 76. 

N H—Follett v. Standard Fire Ins 
Co, 92 A. 956, 957, 77 NH 457 
Or—Lahey v Lahey, 219 P. 807, 809, 

109 Or. 146 

Pa—Commonwealth v. Johnson, 167 
A 844, 346, 312 Pa 140, 89 ALR 
838—-Commonwealth v. Crow, 154 
A. 283, 285, 303 Pa. 91 

6 CJ. p 547 note 138—p 549 note 389. 


Hegative act constituting “attempt” 

Suffering an attachment with 
fraudulent intent constitutes an at- 
tempt to transfer fraudulontly — 
Cartright v. Bamberger, 8 So. 264, 
265, 90 Ala 405. 
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an ineffectual act.39 


The term may be employed also as meammg an 
attack ;49 an experiment;41 an offer;42 a tral;42 
a tral or physical effort to do a particular thing.** 


Other terms compared and distinguished. “At- 
tempt” is frequently used in statutes as synonymous 
with “intent.”£5 It 1s, however, more comprehensive 
than the word “intent;’46 the distinction between 
an “intent” and an “attempt” to do a thing 1s that 
the former imphes the purpose only, while the lat- 
ter implies both the purpose and an actual effort to 
carry that purpose into execution.4? The word has 
also been distinguished from “preparation,” it being 
said that there is a clear line of distinction between 
mere acts of preparation and acts which nse to the 
dignity of attempts,‘® but that, n a certain connec- 
tion, statutes have defined “attempt” in terms of 
specific acts, the purpose being to formulate a com- 
prehensive definition broad enough to include acts 
in the nature of preparation superseding the narrow- 
er conception of the meaning of the word “at- 


ATTEMPT 


tempt.”49 It has also been compared with and dis- 
tinguished from “design,” “execution,”’59 “pur- 
pose,”51 and “solicitation.”52 


Phrases: “Attempt at an attempt,”58 “attempt at 
fraud,”54 “attempt of the trustees... to add 
$500,000 to the permanent endowment fund,”’55 “at- 
tempt to cause insubordination,’’5> “attempt to com- 
mence an action,”57 “attempt to contest,’55 “attempt 
to defeat the provisions of this will,”5® “attempt to 
defraud,’69 “attempt to induce violation of lawful 
duty,’61 “attempt to influence the decision of a 
court,’’62 “ ‘attempt’ to marry,”63 “attempt to monop- 
olize,”64 “attempt to sell ihe stock,”65 “guilty of 
attempt ;”66 also, “attempts, and but too success- 
ful,”6? and “attempts to commit felonies,’’6& 


As Verb 


As a verb, the word has been defined variously as 
meaning to attack; to endeavor; to make an effort; 
to make an effort to effect; to make an effort upon; 
to make an endeavor; to make a trial or experiment; 
to perform an act toward accomplishing a purpose; 


38. Lahey v. Lahey, 319 P. 807, 809, 
109 Or 146—5 CJ. p 547 note 15 

40. Jackson v. State, 8 So. 778, 91 
Ala. 55, 56, 24 AmS.R. 860—6 CJ 
p 548 note 20. 

41. People v. Moran, 35 NE 4132, 
418, 188 NY 264, 20 AmSR 782, 
10 LRA 109—6 CJ p 549 note 30 


42. Mo—State v. Fielder, 109 SW. 
580, 588, 210 Mo. 188 
Pa—Commonwealth v. Harris, 1 Leg 
Gaz 455, 457 
“Offer” sometimes interchange- 
able—State v. Woodward, 81 SW 
857, 862, 183 Mo. $91, 108 AmSR 
646. 


43. Com v. Dougherty, 87 Pa. 62, 
64—6 CJ. p 549 note 88. 


44 Lewis v State, 35 Ala. 380, 387 
—6 CJ. p 549 note 39. 


45. State v. Hurley, 64 A 78, 79, 79 
Vt. 28, 118 AmMS.R 934, 6 LRA 
(N 8.) 804—6 CJ p 549 note 56. 


46. Cirul v State, 200 SW. 1088, 
1089, 88 TexCr 8—6 CJ. p 549 
note 55 [c], p 550 note 5&8. 

47. Or—Lahey v Lahey, 219 P. 807, 
809, 109 Or. 146 

Tex—Cirul v State, 200 S.W. 1088, 
1089, 88 TexCr 8. 

Va—Merritt v. Commonwealth, 180 
SE 8965, 397. 

6CJ p 550 note 59. 

48. Cal—People v. George, 241 P. 
97, 101, 74 CalApp 440. 

Ga —Groves v. State, 42 SH 755, 756, 
116 Ga 616, 59 LRA 598. 

Miss —Wigsgington v State, 101 So 
856, 857, 186 Miss 826. 

€CJ p 548 note 37 [a]. 
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48. Commonwealth v Mehales, 188 
NE 261, 268, 284 Mass 413. 


50. v Lahey, 219 P 807, 809, 
109 Or. 146 


51. Gist of the distinction 

“Attempt 1s expressive rather of 
@&® moving towards doing the thing 
than of the purpose itself State v 
Martin, 14 N.C 3829, 380—6 C J. np 548, 
note 26 [a]. 


52. State v. Bowers, 14 SE 488, 
490, 35 SC 262, 28 AmSR 847, 
15 LRA. 199—6 CJ. p 548 note 17 
[b] 


53. State v. Noland, 168 SH. 413, 
414, 204 NC. 329. 


84 Shaw v. Scottish Commercial 
Ins. Co, (CC Me) 1¥F 761, 768. 


85. De Pauw University v Ankeny, 
166 P 1148, 97 Wasb. 451 


Contemplating present and future ef. 
fort 


“‘Attempt’ .. .-. does not nec 
essarily refer to something that had 
gone before, but 1s capable of being 
interpreted as referring to the at- 
tempt then being, and thereafter to 
be, made, to add $500,000 to the per- 
manent fund of the university ’"—De 
Pauw University v. Ankeny, 166 P. 
1148, 1149, 97 Wash 451 


56. U 8 v. Sugarman, (DC Minn.) 
245 EF 604, 606 


5Y. N Y.—Sloman v. Bennet, 248 N. 
YS. 6509, 510, 189 Misc 608. 

Ohio—Muicahy v. Mutach, 1 N E (2d) 
651, 662, 51 Ohio App 407 

Wyo—In re Big Laramie River, 153 
P. 890, 891, 28 Wyo 4650. 
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58. In re Hill’s Datate, 169 P. 371, 
872, 176 Cal 619 


5S. In re Bergiand’s Estate, 182 P. 
277, 280, 180 Cal. 629,5 ALR 18638. 


60. Minn—Bahr v. Union Fire Ins. 
Co, 209 N.W. 490, 491, 167 Munn. 
479. 

NH—Follett v. Standard Fire Ins. 
Co, 92 A 966, 957, 77 N.H. 457. 
“Fraud” distinguished.——Colum- 

bian Ins Co of Indiana v. Modern 

Laundry, (CC AMinn) 277 F. 855, 

$69, 20 ALR 1159. 


61. Sabbatino v. U. 8S, (CCANY.) 
398 3. 409. 


o2. In re Stolen, 216 N.W. 127, 129, 
193 Wis 602 
“Right of petition” compared.—Iin 
re Stolen, 216 NW 1327, 129, 193 Wis. 
602. 


@3. Lahey v. Lahey, 219 P. 807, 809, 
109 Or 146. 


6 USsS—International Visible Sys- 
tems Corporation v. Remiungton- 
Rand, Inc, (CC A.Ohio ) 65 F (2d) 
540, 542 

Wis.—State v Lewis & Leidersdorf 
Co, 2830 NW. 692, 695, 201 Wis. 
543. 

68. Andrews v. Chase, (Utah) 49 P. 
(2d) 988, 941 

66. State v. Noland, 168 NH 
414, 204 NC. 829 
“Attempt to commit crime” distin. 

guished.—-State v. Noland, 168 S.EH. 

412, 414, 304 NC 829 

67. Stow v Converse, 4 Conn 17, 86, 
37. 

6s. Stauber v Larkin, 271 N.YS. 
805, 306, 241 App Div. 797. 


ATTEMPT—ATTENDANT 


to try with some effect; to use exertion for any pur- 
pose.69 The verb has sometimes been held equiv- 
alent to, and sometimes distinguished from, “at- 
tain” (see Attain ante note 7), “imtend,”79 and 
try, 271 


Phrases: “Attempt to collect;”72 also “attempt- 
ed murder,’7’ “attempted to be fraudulently trans- 
ferred or conveyed,”74 and “attempted to prove,’75 
and also “attempting ...to.. . anticipate a 
fund,”76 and “attempting to flee.”"77 


ATTEND. To be present at, for purposes of duty, 
business, curiosity, pleasure, etc., and as an intransi- 
tive verb, to give attention; pay regard or heed.78 
It has been said that the word denotes animation and 
not to be referable to an inanimate object.79 


Phrases: “Attend to and build the house,’®9 “an- 
thority ‘to attend to the business of the principal, 
generally,’ 81 and “to attend the conveyance ,’&? 
also “‘attended’ at the taking of the deposition,”83 
“‘attended’ by a physician,”84 “by what physician 
e « « attended,”85 and “unless such conveyance 18 


68. Ala—Jackson v. State, 8 So 
773, 91 Ala 65, 56, 24 AmSR 860 

Ariz.—Downing v. U. S, 68 P. 5655, 
8 Ariz $1, 22, quoting Webster D 

Tli—Forsyth v Chicago Union Tract 
Co, 184 IllApp. 128, 135, quoting 
Century D 

N ¥— People v. Moran, 25 NE 413, 
418, 128 NY. 254, 20 AmSR. 782, 
10 LRA 109 

6 CJ. p 649 notes 40-64. 


70. Groves v State, 42 SH 755, 767, 
116 Ga, 516, 59 LRA. 598 


7l. Berdeaux v. Davis, 68 Ala 611, 
612. 


72. Northern Pac Ry. Co v. Snoho- 
mish County, 172 P. 878, 881, 101 
Wash. 686 


7s. U 8S v. Lum San, 17 Philippine 
272, 276 


“Frustrated murder” distinguished. 
—U §S.v Lim San, 17 Philippine 278, 
276 See also Homicide §§ 68, 69 [380 
CJ. p 12 note 2p 14 note 26] 


7% Cartright v. Bamberger, 8 So 
264, 265, 90 Ala 406. 


1016, 13 Colo 80 


Sl. Coquillard v 
274, 287. 


675. 


Mich 94. 


ar7 


sur. Soc, 


Wis —State v. Hastings, 16 Wis 887, 


¥6. Hogan v. Northfield, 56 vt. 721,| 522 

722 88. Century D. 
76. Graham v. Lee, 28 Beav. 888, 53/| 29: 

Reprint 153. 91, 95 
77. Hx parte Austin, 98 So, 369, 129| 339 

Miss 869. 


90. State v. Briggs, 63 N.W. 206, 207, 


78. Century D. 


79. Atterbury v. National Union 
Fire Ina Co, 81 P.(2d) 489, 490, 
94 Colo 618. 


SND 69 
91. 


80. McPhee v. Young, 21 P. 1014, 


82. Willam Kinscherf Co. v. St 
Paul Fire & Mamne Ins Co, 2654 
NYS 882, 384, 234 App Div. 385 


83. Muller v. McDonald, 13 Wis 673, 


8 Mich—Plumb v Penn Mut. L 
Ins Co, 65 NW. 611, 618, 108 


Okl—Sovereign Camp, W. O W. v. 
Brown, 221 P 1017, 1020, 94 Okl 


Pa-~-McBride v Sun Life Ins. Co 
of America, 90 PaSuper 365, 41. 


85. White v. Provident Sav Il. As- 
89 NE 771, 
Mass. 108, 27 LRA. 398. 


86 Wilham Kuinscherf Co. v, St. 
Paul Fire & Marine Ins. Co, 254 
NYS 382, 388, 284 App Div. 885 


Gibson v. American 
Lafe Insurance Co. 37 N.Y. 580, 


Ala—Hix parte Pickett, 24 Ala 


Wilbam Kinscherf Co. wv &t 


Paul Fire & Marine Ins. Co, 254 N|2 Hx parte Jochen, (D.C.Tex.) 257 
Y.S. 882, 384, 284 App Div. 385. 
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attended ;”86 and also, as a participial adjective, “at- 
tending physician.”87 


ATTENDANOE. The act of attending or attending 
on.88 

Phrases; “Each day’s attendance,”®? “in attend- 
ance upon said sessions,”99 “in attendance . . . up- 
on the conveyance,”®! “‘in attendance’ upon the 
court,”92 “medical attendance,”98 and “stated at- 
tendance on divine worship.’ 4 


ATTENDANT. One who is present and takes part 
in the proceedings;95 one who owes a duty or serv- 
1ce to another, or in some sort depends upon him; 
one who follows and waits upon another.96 As an 
adjective, accompanying, or connected with.97 

Attendant terms. In Enghsh law, terms, usually 
mortgages, for a long period of years, which are 
created or kept ontstanding for the purpose of at- 
tending or waiting upon and protecting the inherit- 
ance.28 

Other phrases: “A stated attendant on divine wor- 
ship,’99 “attendant interest,”! “attendant or a per- 
son accompanying or serving with the armies,”? “dis- 


92. Cal—Mason v Culbert, 41 P. 
464, 108 Cal 247, 249. 

RI—EHllbs v Degarmo, 24 A. 6579, 
680, 17 RI 715, 19 LRA 660. 


93. Iowa—Knapp v. Sioux City, etc, 
R Co, 32 NW. 18, 20, 71 Iowa 41, 
45. 

N Y—People v Pierson, 68 NE. 248, 
244, 178 NY 201, 98 AmSR 666, 
68 LRA. 187. 

Ohio-——Gilligan v Supreme Council 
of Royal Arcanum, 26 Ohio Cir Ct 
42, 48 

6CJ p 550 note 64 [d]. 


94. People v. Tuthill, 31 NY. 565650, 
560 


French, 19 Ind 


95. Webster New Int. D. 
96. Black L. D. 


97. Fletcher v. Winnfleld Bottling 
Works, 107 So 108, 104, 160 La 
261 


98 Black IL. D., citing 1 Stephen 
Comm p 361 


mm conveyancing 

A phrase used in conveyancing to 
denote estates which are kept alive, 
after the objects for which they were 
originally created have ceased, so 
that they might be deemed merged 
or satisfied, for the purpose of pro- 
tecting or strengthening the title of 
the owner—Black L. D. 


98. People v. Tuthill, 31 N.Y. 660, 
560 
1. Fletcher v. Winnfleld Bottling 


Works, 107 So. 108, 104, 160 La. 
261 


T73, 163 


Mutual 


BH. 200, 205, 
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honesty of any attendant or attendants,”® and “usual 
medical aitendant.”4 


ATTENTAT. Latin, he attempts. In the civil and 
eanon law, anything wrongfully innovated or “at- 
tempted” in a swt by an inferior judge, or judge a 
quo, pending an appeal.5 


ATTENTION. Consideration; exclusive or especial 
consideration; notice; observant care; the act 
or state of attending or heeding. It has been said 
that the word implies ammation and hence is not 
referable to an inammate object.7 


Phrases: “The same shall have prompt atten- 
tion,”® and “your bill . . . shall have attention.’”9 


ATTENUATE. To make thin; to make slender or 
fine; reduce in density; dilute;40 to make thin 
or slender as by mechanical or chemical action; to 
make thin or slender or less consistent; to render 
less viscid or dense; to rarefy.11 


Phrase: “Attenuated discharge passages.”12 


ATTERMINARE. In old English law, to put off 
to a succeeding term; to prolong the time of pay- 
ment of a debt.1% 


ATTERMOIEMENT. In canon law, a making terms, 
& composition, as with creditors.14 


3. Atterbury v. National Union Fire 


Insurance Co., 81 P (2d) 489, 491,; pra 


94 Colo 618. 12. Stearns-Roger Mfg. 
4 Cushman v. U.S life Ins Co, 70| Greenawalt, supra. 
N.Y. 72, 78 13 Black L D 


Roger Mfg Co v Greenawalt, su- 


ATTENDANT—ATTEST 


ATTEST. The term comes from the two Latin 
words “ad” and “testari,” which mean literally to 
witness to or to bear witness; and it has been said 
that the notion associated with the word, both in 
its technical and nontechnical use, is that of obser- 
vation and subseription;15 and that, although some- 
times characterized as not having a sufficiently defi- 
nite signification,16 yet it naturally takes some of its 
force from context and purpose, although “attest” in- 
herently betokens a solemn personal act of authenti- 
cation of genuineness.17 In the present tense, the 
word has been defined as meaning to act as a witness 
to, to bear witness to a fact, to certify to the venty 
of a copy of a public document formally by signa- 
ture, to make a solemn declaration in words or writ- 
ing to support a fact, or to sigmfy by subsenption 
of his name that the signer has witnessed the execu- 
tion of the particular instrnoment;1° to affirm to be 
true or genuine;!9 to bear witness to;?9 to certify ,24 
to subseribe;72 to testify;25 to vouch for;*4 to wit- 
ness;*5 to witness the execution of a written in- 
strument, at the request of him who makes it, and 
subscribing the same as a witness.26 It has been 
said that the word 1s appropriately used for the af- 
firmation of persons in therr official capacity to test 
the truth of a writing,®? and that it is the technical 
word by which, in the practice of many states, a 
cerlifying officer gives assurance to the verity of a 


copy.28 


20. Mont--Ex parte Lockhart, 283 
P. 188, 186, 72 Mont. 186. 

Neb—State v McCartney, 236 NW 
339, 840, 121 Neb 158. 

Tex—Lindsey v. Realty Trust Co, 
(Civ App ) 75 8S W.(2d) 833, 324 


Co V 


& Black I. D, ating Addams Eccl 
Reports p 22. 


6 Ala—Manier v. Appling, 30 So. 
978, 980, 112 Ala 663 

Kan—Bauman v McManus, 89 P. 
15, 17, 75 Kan 106,10 LRA (NS) 
11388, quoting Webster D and Cen- 
tury D. 


7. Atterbury v. National Union Fire 
Ins Co, 81 P (2d) 489, 490, 94 Colo. 
518. 


S Ala—Manier v Appling, 20 So 
978, 980, 112 Ala 668, 669, quot- 
ing Century D. 

Kan —Bauman v McManus, 89 P 16, 
17, 75 Kan. 106, 10 LRA (NS.) 
1188 


9. Atchison First Nat Bank v. Com- 
mercial Sav. Bank, 87 P. 746, 747, 
74 Kan 606, 118 Am8.R 840, § L 
RA(NS) 1148, 11 AnnCas 281— 
6 C.J. p 551 note 66 [b]. 

10. New Century D, quoted in 
Stearns-Roger Mfg Co v Greena- 
walt, (CCAColo.) 62 F.(2d) 10388, 
10388 

iL. Webster D., quoted in Stearns- 


14. Black L D 

18. International Trust Co v. An- 
thony, 101 P 781, 783, 45 Colo 474, 
22 LRA(NS) 1002, 16 Ann Cas 
1087 

16 U S v. Potter, (CC Mass) 56 
EF 83, 93. 

17. Smith v. Curran, 255 NW. 276, 
277, 267 Mich 418, 94 ALR 766 
“Authenticate” compared.—U § v. 

Potter, (CC Mass) 56 F. 88, 92. 

18 lIundsey v Realty Trust Co, 
(TexCivApp) 75 SW (2d) 822, 
824—6 CJ p 551 notes 69, 71, p 
552 notes 73—76. 

Similar definition 
“To certify as accurate, genuine, 

or true"—New Standard D, quoted 

in Morse v Kroger, 285 P. 185, 188, 

87 Mont. 54. 

198. Mont—Morse v Kroger, supra 
—Hx parte Lockhart, 232 P. 183, 
186, 72 Mont. 186. 


6 CJ p 551 note 68 


21. Mont—Morse v Kroger, 285 P. 
185, 188, 87 Mont 64—Ex parte 
Lockhart, 282 P 188, 186, 72 Mont. 
136 

Pa—Lipewitz v. Siglnm, 17 Pa Dist. 
655, 656, quoting Century D 

Tex—Lindsey v. Realty Trust Co, 
(Civ App) 75 SW (2d) 322, $24 

6 CJ. p 6651 note 72 

22. California Cannemes Co. v. Sca- 
tena, 49 P 462, 463, 117 Cal 447— 
In re Walker, 42 P 815, 816, 110 
Cal 3887, 52 AmSR. 104, 30 LR. 
A. 460 

23. Oxford D, quoted in In re Pax- 
on, 70 A. 380, 285, 221 Pa. 98 


@é. State v. McCartney, 336 N.W. 
889, 340, 121 Neb 163. 

28. International Trust Co v. An- 
thony, 101 P 781, 782, 45 Colo. 474, 
22 L.RA(NS.) 1002, 16 Ann Cas. 
1087. 


Neb—State v McCartney, 286 NW.! 2, wack LD, 


839, 840, 121 Neb 153 


Tex—Landsey v Realty Trust Co,| #7: McGuure v, Church, 49 Conn. 248, 


(Civ App) 75 SW.(2d) 322, 884. 
6CJ p 651 note 70 
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a8. Ex parte Lockhart, 232 P. 183, 


ATTEST—ATTESTATION 


Phrases: “Attest: A. RB. McDonald, City 
Clerk,”29 and “attest by writing;”8° also “attests 
a protest;”21 and also, used participially, “attesting 
witness,’’32 

Attested 

In the past tense, the word has been held to mean 
authenticated ;32 certified ;?4 signed in the presence 
of ;35 verified;?¢ witnessed;?? and, when used with 
reference to judicial writings or copies thereof, the 
word seems to have a legal meaning, which 1s an au- 
thentication by the clerk of the court so as to make 
them receivable in evidence.3& “Attested” has bean 
distinguished from “executed’’®9 and “proved.”’40 


Phrases: “A true and attested copy,’ “ ‘attest- 
ed’ account,”42 “attested and subseribed,”43 “attested 
by at least two witnesses,”44 “attested by the signa- 
ture of a legal voter,”45 “‘attested copy’ of the o1- 
tation,”46 “attested in his presence,”#? “attested 
note,”48 “attested order,”49 “by deed or will attest- 
ed,760 “entries were attested,”51 “reports . . . at- 


7 CI.8 


tested by the signatures . . . of the directors,”52 
and “such bonds . . » attested by the City Clerk.”53 


ATTESTATIO. Law Latin, an attesting, attesta- 


tion, testumony.54 


ATTESTATION. “Attestation,” as the term applies 
to a deed, 1s defined in the title Deeds § 35 [18 C.J. 
p 193 note 71-p 195 note 5]; and as it applies to 
the execution of a will, in the title Wills §§ 182-197 
[68 C.J. p 671 note 8p 713 note 88]. In its more 
general applications, the word has been defined as 
meaning an act by which one certifies the truth of a 
fact;55 an act of authentication;5® a signature;57 
a solemn or official declaration in support of a fact ;58 
s, subseription;59 a verification;®9 the act of wit- 
nessing an instrument of writing, at the request of 
the party making the same, and subscribing it as a 
witness;51 the act of witnessing the actual execu- 
tion of a paper, and subsenbing one’s name as a 
witness to that fact;5* the act of witnessing the 


186, 72 Mont. 186—6 C.J. p 552 note 
82 


20. Morse v Eroger, 285 P. 188, 188, 
87 Mont 54. 


30. California Canneries Co. vy. Sca- 
tena, 49 P. 462, 468, 117 Cal 447 
“Subscribe” equivaient.—California 

Canneries Co. v Scatena, 49 P. 462, 

468, 117 Cal. 447. 


3l. Hudson v. Parker, 1 Rob Hccl 
14, 26. 


oa. In re Reid's Hstate, 1538 N.W 

824, 325, 180 Minn. 256. 

Defined as meammug 

(1) A person who signs his name 
to an instrument to prove it, and for 
the purpose of identifying the maker 
or makers—Century D., quoted in 
International Trust Co. v. Anthony, 
101 P. 781, 788, 465 Colo 474, 23 LR. 
A(NS) 1002, 16 AnnCas, 1087. 

(2) One who sees a writing exe- 
cuted or hears it acknowledged, and, 
at the request of the party, there- 
upon signs his name as a witness — 
Luper v. Werts, 23 P. 850, 855, 19 
Or. 122. 

(8) One who, upon being required 
by the parties to an instrument, 
signs his name to it to prove it, and 


strument 

to the instzument cannot attest the 

signature of the other party —Gu1bD- 

son v Penn, 24 PaoCo 3244, 246 

e3. Goss, etc, Co v. People, 4 Ill 
App 610, 5165. 

3% Lapewits v. Siglin, 34 PaCo 584, 
586 


36 Den v. Matlack, 17 NJ Law 86, 
104. 


36. Donaldson v. Wood, 22 Wend. 

(N'Y) 895, 400 
37. International Trust Co. v. An- 

thony, 101 P. 781, 784, 45 Colo 

474, 482, 22 LRA(NS.) 1003, 16 

Ann.Cas. 1087. 

38. Vance v. Reardon, 11 S.C L. 299, 

303—¢6 CJ. p 558 note 87. 

3o. Lewis v. Lewis, 18 Barb. 17, 23, 

affirmed 11 N.Y. 320 
40. In re Paxon, 70 A. 280, 285, 221 

Pa. 98 
41. Century D, quoted in Lupewits 

v. Siglin, 17 PaDist 655, 666. 

“A oertified copy” equivaleat.— 
Century D, quoted in Lipewits v. 
Sighn, 17 Pa Dist 656, 656. 

442. Donaldson v. Wood, 22 Wend (N. 

Y.) 395, 400 


for the purpose of identification—j/4s3, Lord v Lord, 58 N.E. 7, 9, 43 


Bouvier L. D, quoted in Hannah vy. 
Brereton, 28 Que Super 98, 106 

(4) A subscribing witness—In re 
Reid's Hatate, 158 N.W. 824, 325, 180 
Minn. 26¢—6 C.J. p 555 note 16. 

Under the common law a subscrib- 
ing or attesting witness was an out- 
side party called in to stand as a 
witness between the parties thereto. 
Some of the authorities have hkened 
him to an arbitrator if there 1s ever 
any dispute about the execution and 
delivery, or the identity of the in- 


Am R. 565 


#% lLogwood v. Hussey, 60 Ala 417, 
434, 

4. State v. McCartney, 236 N.W. 
839, 340, 121 Neb 153 

46. Beaupre v Schiosberg, 168 A 
663, 6564, 181 Me 407 

47. Den v. Matlack, 17 NJ.Law 86, 
104 

48. Walker v. Warfield, 6 Metc 
(Mass) 466, 470—Gray v. Bowden, 
23 Pick (Mass ) 282, 283. 
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For this reason a party,;49 Mineola Tribe No. 114, L 0. R 


v Inger, 88 A. 149, 150, 117 
Md. 186, 42 LRAA(NS) 1170. 


60. In re Paxon, 70 A. 280, 285, 321 
Pa 98. 


61. U 8S. v. Potter, (CC Mass) 56 
EB 88, 94. 


52. Mont—EZx parte Lockhart, 232 
P 188, 186, 72 Mont 186 

Neb —Gerner v. Mosher, 78 N W. 884, 
887, 568 Neb. 185, 46 LRA 244, 


53. Smith v Curran, 256 NW, 276, 
267 Mich. 418, 94 ALR. 766. 


54 Adams Gloss. 


55. Hannah y. Brereton, 23 Que.Su- 
per 98, 105 


56. Ill—Goss, ete, Mfg. Co. v. Peo- 
ple, 4 IllApp 6510, 515. 

Okl —Fuirst Nat. Bank v. Devore, 234 
P. 784, 785, 110 Okl 283 


57. Calkins v. Calkins, 75 NW 183, 
183, 216 Ill 458, 108 AmSR 233, 
1 LRAOCNS.) 2938—6 CJ. p 554 
note L 


5B. Iowa—Sawyer v. Lorenzen, 127 
N'W. 1091, 1093, 149 Iowa 87, 92, 
Ann Casi1912C 940, quoting Web- 
ster D. 

Okl —First Nat. Bank v. Devore, 234 
P. 784, 735, 110 Okl. 288 

59. International Trust Co v. An- 
thony, 101 P 781, 783, 45 Colo 
474, 479, 22 LRA (N.S) 1003, 16 
Ann Cas, 1087—6 C.J. p 554 note 2 


60. Wait v. Demeritt, 119 Mass 158 


61. In re Jones’ Estate, 172 P. 206, 
207, 101 Wash. 128—6 CJ. p 653 
note 91 


62. US—tIn re Virgin, (DC Ga) 224 
F. 128, 180. 

Ga—White v. Magarahan, 13 
509, 5610, 87 Ga. 217. 
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signature of an instrument and subscribing the name 
of the witness in testimony of such fact;6® the au- 
thentication of an instrument by the requisite num- 
ber of witnesses;54 the subscription by a person of 
his name to a written mstrument to signify that the 
same was executed in his presence, or that 1t 1s cor- 
rect.65 Jt has been said that the word umplhies the 
presence of some person who stands by but 1s not a 
party to the transaction.®é 


In its secondary or technical sense, it has been held 
to mean the certification by the keeper of a record of 
the verity of the copy,§? being the act of the officer, 
as disclosed by his certificate, and not the act of the 
maker of the instrument;®® and in this sense it has 
been said that the word implies that everything es- 
sential to the completeness and validity of the in- 
strument so attested has been done;®? and that it in- 
cludes the word “copy,” although not expressly 
used. 70 


“Attestation” has been distinguished from “ac- 
knowledgment” (see Acknowledgments §1,1CJ8 p 
778 note 6), “execution,”7! “proof7’7? and “subserip- 
tion.”7 

Attestation clause That clause wherein the wit- 
nesses certify that the instrument has been execut- 
ed before them, and the manner of the execution of 
the same.74 The attestation clause may consist of 
a simple word such as “witness,” “attest,” or “test,” 


Minn —In re Drusch’s Estate, 164 N|7l. As distinct formalties 


ATTESTATION—ATTITUDE 


or there may be no words of attestation at all, save 
the signature of the witness.75 


ATTESTORB. One who attests or vouches for.76 


Attestor of a cautoner. In Scotch practice, a 
person who attests the sufficiency of a cautioner, and 
agrees to become “subsidiarie” liable for the debt.?7 


ATTIO. All the rooms immediately below the roof.78 
Phrase: “Attic story.”79 


ATTILAMENTUM. In old English law, tackling or 
“tackel;” mgging, furniture, equipment.80 


ATTILE. In old English law, the mgging or furni- 
ture of a ship 81 


ATTINOTA. Law Latin, an attaint, stain, or black- 
ening; a conviction or finding of guilty of some of- 
fense.®2 


ATTINOTUS. Literally, stained or blackened.®® 


ATTITUDE. Any condition of things or the rela- 
tion of persons viewed as the expression of, or as 
affecting feeling, opinion, intentions, etc.;84 position 
as indicating action, feeling, or mood.85 


Phrases: “Attitude of claiming an adverse inter- 
est,”86 “attitude of mind,”8? and “the jury will not 
consider anything . . . but the attitude.’’88 


7% Black L. D. See Moore v. Wal- 


W 1028, 1024, 188 Minn 322 

Oki —Fuirst Nat Bank v Devore, 234 
P 784, 736, 110 OKkl. 283 

6. US—In re Smith, (DCGa) 281 
EF 674, 575—In re Virgin, (DC 
Ga) 224 F 128, 130 

Okl —Fuirast Nat Bank v Devore, 234 
P. 784, 785, 110 OkL 283 

@€ CJ. p 558 note 89 


of Lewis v. Lewis, 6 Serg & R 
(Pa) 489, 490—Beswick’s Hst, 30 
PaCo 419, 421 


65. Colo—International Trust Co v 
Anthony, 101 P 781, 783, 465 Colo 
474, 22 LRA(NS) 1002, 16 Ann 
Cas 1087. 

Wis—Skinner vy American Bible 
Soc, 66 N.W. 1087, 1089, 93 Wis 
209 

68 Donovan y. St Anthony, etc, Hl 
Co, 80 NW 772, 7174,8 ND 6583, 
78 AMSR 779, 46 LRA 721 


€7. Wickersham v Johnston, 38 P 
89, 90, 104 Cal 407, 48 AmS.R 118 

66. First Nat Bank v Devore, 3234 
P. 784, 785, 110 Okl. 283 


69. Beswick’s Hstate, 80 PaCo. 419, 
421 


70. Wickersham v. Johnston, 88 P 
89, 90, 104 Cal 407, 48 AmSR 
118. 


“Execution” and “attestation” are 
clearly distinct formalities, the for- 
mer being the act of the party, the 
latter of the witnesses only —Black 
L D. 


72. In re Paxon, 70 A. 280, 282, 221 
Pa 98 


73. Gist of distiuchon 
It has been said that subscription 

differs from aitestation, 1n that the 
former is the mere manual or me- 
chanical act of signing—the act of 
the hand, whereas the latter signi- 
fles the mental act of bearing wit- 
ness to—the act of the senses 

Ga—Moore v. Walton, 123 SE 812, 
814, 158 Ga 408 

Ky—Swift v. Wiley, 1 BMon. 114, 
117 

Minn—In re Ludwig’s Hstate, 81 N 
W 768, 761, 79 Minn 101 

Miss —Maxwell v Lake, 88 So. 326, 
$29, 127 Aiiss 107 

NH—Tilton v Daniels, 109 A. 146, 
19 NH 368, 8 ALR. 1073 

Ohi0o—Tims v. Tims, $2 Ohio Cir 
Ct 606, 518. 

OklL—In re Elufa’s Estate, 188 P. 
$29, 880, 78 Okl 13—Hull v. Davis, 
167 P 465, 466, 64 Okl 253, LR 
4A1918B 687 


ton, 123 SH 813, 814, 158 Ga. 408 
—Calkins v Calkins, 75 NE i183, 
188, 216 Ill 458, 108 AmSR. 283, 
1LRA(NS) 893. 


Calkins v Calizins, supra. 

Black L. D 

Black L. D. 

Webster New Int. D. 

Madden v Zoning Board of Re- 
view of City of Providence, 186 A 
493, 494, 48 RL 175. 

80. Adams Gloss. 

81. Black L D 

83. Adams Gloss 

S83. State v Hastings, 565 N.W. 774, 
782, 37 Neb 96, 119, citing Rapalje 
&Lui.D 

&& Century D. 

85. Webster Int. D., quoted in 
Garman v Commonwealth, 209 S 
‘W. 628, 682, 183 Ky 4656. 

86. Miles v Strong, 36 A. 55, 59, 68 
Conn 378. 

87. Snavely v. Booth, (Del Super.) 
176 A 649, 6538. 

‘Mental approach” equivalent.— 

Snavely v. Booth, (Del.Super) 176 

A. 649, 653. 


75. 
76. 
T7- 
738. 
79. 


Wash—In re Chafey’s state, § P.|86. Garman v. Commonwealth, 209 


(2d) 959, 960, 167 Wash. 1865. 
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SW. 628, 682, 188 Ky. 465. 


ATTORN—~ATTORNEY 7 


ATTORN. “Attorn,” as the word is used in the law 
of landlord and tenant, will be defined in the title 
Landlord and Tenant §§ 277-279 [35 C.J. p 1247 
note 97—p 1249 note 40]. It has been said that the 
verb “attorn,” among other meanings, may mean 
to transfer or turn over to another;®® to turn over; 
to transfer to another money or goods; to assign 
to some particular use or service;®9 to consent to a 
transfer.91 

Phrases: “Claims to have ‘attorned,’”9? and 
“plaintiff had *attorned.’ 793 


ATTORNAMENTUM. Law Latin, attornment.°4 


ATTOBNARE or ATTURNARE. Law Latin, to 
turn; to exchange; to give one thing mm place of 
another. In feudal law, to attorn; to transfer or 
turn over.25 In old English practice, to attorn; to 
put im one’s place; to appoint a substitute or at- 
torney.26 


ATTORNATIO. Law Latin, an attornment.9? 


ATTORNATO FACIENDO VEL RECIPIENDO. 
An obsolete writ, which commanded a sheriff or stew- 
ard of a eounty court or hundred court to receive 
and admit an attorney to appear for the person who 
owed suit of eourt.9§ 


ATTORNATUS. One who is attorned, or put in the 
place of another; s substitute; hence an attorney.9? 


C.J.8. 


ATTORNATUS FERE IN OMNIBUS PERSONAM 
DOMINI REPRESENTAT.! 


ATTORNE. Law French, in old English law, an at- 
torney.@ 


ATTORNEY. The word, both in its broadest sense 
as signifying one appointed to act for another, and 
in the narrow sense signifying one employed to man- 
age a cause in htigation, has been defined and, in the 
latter sense, the subject-matter fully treated in At- 
torney and Client post. 


Phrases: “Acting as’ attorney,”® “agent, attor- 
ney, or proxy,’’* “an attorney employed 1n the case,”5 
“any attorney . . . specially appointed by the At- 
torney General,’6 “a party ‘or his attorney,’ ”? “ap- 
pears of record as the attorney,’’® “attorney at law” 
(see Attorney and Chent § 1), “attorney for himself 
as petitioning creditor,”? “attorney general’? (see 
Attorney General § 1), “attorney in fact” (see Agen- 
cy § 4), “attorney is answerable,”!9 “attorney of rec- 
ord” (see Attorney and Chent § 3), “attorney or 
counselor,”1 “by any attorney of any court of rec- 
ord,”12 “ety attorney,”!3 “embezzlement by agent, 
attorney, clerk, or servant,’4 “his agent or attorney 
at law,”15 “holds himself out to be an attorney,” 


89. Hichelberger v. Sifford, 27 Md. 
320, 330. 

90. Bouvier L D, quoted in Hem- 
minger v Elaprath, 189 A. 3638, 364, 
15 N J.Misc. 168. 

in fendal law 
Where a lord aliened hus seigniory, 

he might, with the consent of the 

tenant, and Im some cases without, 
attorn or transfer the homage and 
service of the latter to the alienee 

or new lord—Black L D. 

91. Burrill LL. D 


92. Wilson v. Lyons, 94 NW 636, 
687, 4 Neb (Onoff) 406 

93. Obermeler vy. Mattison, 193 P 
915, 98 Or 196. 

84. Adams Gloss. 

85. Adams Gloss 
Attornare rem-—to turn or attorn 

over a thing, as money and goods, 

that 1s, to assign or appropriate them 

to some particular use and service.— 

Adams Gloss 

96. Adams Gloss, citing Reg Ong 
p 172 

87. Adams Gloss, citing Bracton fol 
79b 

$6. Black L D, ating Futzherbert 
Nat Brev pp 156, 849 


99. Adams Gloss 

Attornat: et apprenticu—attorneys 
anc apprentices—Adams Gloss 

Attornatus generalis—a general at- 
torney, one who 1s authorised to ap- 
pear in all suits and causes, and in 
all courts; or in all suits at a par- 
ticular circuit, or for a specified 
time—Adame Gloss. citng Reg 
Orig. pp 20-22. 

Attornatus regis or reginse—the 
attorney of the king or queen; the 
attorney general —Adams Gloss, cait- 
ing 8 Blackstone Comm. p 27. 

Attornatus vel procurator—an at-~ 
torney or procurator (proctor) — 
Adams Gloss., citing Reg Orig. pp 
26b, 281 


i. A Maxim meaning, “An attorney 
represents the person of his master 
in almost all respects ""—Adams 
Gloss, citing Bracton fol 842, 


a Black L D. 


& In re Morse, 126 A. 550, 5651, 98 
Vt 85,36 ALR 527. 


4, In re West's Estate, 249 N.Y.S 
788, 740, 189 Misc 616 


5. State v Standard Ol Co. of 
Louisiana, 113 So. 867, 872, 164 La 


384, 
694 


6& U 8. v Rubin, (D.CConn) 218 
F 346, 250 


% Dezino vV William 8. Drozsda Re- 
alty Co, (MoApp) 18 SW (2d) 
659, 661. 


& Du Bois v Woodward, 151 A. 366, 
867, 8 N.J Mise. 646 


& Unger v. Noxon Chemical Prod- 
ucts Co, (CCAPa) 82 F.(24) 
812, 318 


210. Buisson v Potts, 156 So. 408, 
410, 180 La. 330. 


i. U. 8S. v Philadelphia & R Ry. 
Co, (DCPa.) 221 F 683, 685. 


42. Nardi v Poinsatte, (DC.Ind ) 
46 B& (2d) 347, 848. 


13 Baxter v. City of Venice, 111 N. 
HL ili, 112, 371 Ill 383. 


14 Chanock v. U. S., 60 AppDC. 
54, 267 BF 612, 618, 11 ALR 799. 


15. Harmon v. Wiggins, 172 SHE. 
847, 848, 48 Ga App. 469. 


218 People v Taylor, 138 P. 762, 763 
66 Colo. 441. 


“ad himself as a lawyer" 
equivalent.—People v. Taylor, 138 P. 
762, 768, 66 Colo 441, 
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“in case such attorney is one of the subscribing wit- 
nesses thereto,”17 “official assistant district attorney, 
regularly employed,"1§ “payable to the order of 
‘C. R. Wattenscheidt, Attorney,’ ’19 “powers of the 
state’s attorney,’*9 “relationship between attorney 


and client,”21 and “services of an ‘attorney;’ ”’24 also 
“sttorney’s costs” (see Attorney and Client § 163), 
“attorney’s fees” (see Attorney and Client §§ 160- 
163), and “attorney’s len” (see Attorney and Client 
§§ 207-238). 


417. In re Putnam’s Will, 2388 NY 20. People v Newcomer, 120 NE ;2. Ex parte Schneider, (Mo App) 
113, 115, 185 Mise. 311 244, 247, 284 Ill 815. 294 SW 786, 788 
18 People v. Fuller, 282 N.Y¥.S. 28,| “powers of the Attorney General”|99. Eagle Indemnity Co v. Indus- 


62, 156 Mise 404 contrasted.—Peop 


le wv Newcomer, trial Accident Commussion of Cali- 


19. All v McComas, 161 A. 187, 162/120 N.BL 244, 247, 284 Tl. 816. fornia, 18 P.(2d) 341, 348, 217 Cal 
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ATTORNEY AND CLIENT 


This Title includes the practice of law in any rank or branch of the profession; admission to practice, 
and privileges, disabilities, and liabilities incident to the office conferred ; licenses and license fees and priv-~ 
ilege and occupation taxes; regulation of professional conduct; and the relation between attorney and cli- 
ent, and their mutual rights, duties, and liabilities. 


Matters not in this Title, treated elsewhere in this work, see Descriptive- Word Index 


Analysis 
I DEFINITIONS, §§ 1-3 


I THE OFFICE OF ATTORNEY, §§ 4-60 
A. Apmisston to Praorics, §§ 4-16 
B. Suspznstion and Dispanment, §§ 17-41 
C. Prrviurces, Disapiitms, anp Liapmairms or Arrorneys, §§ 42-60 


TL RETAINER AND AUTHOBITY, §§ 61-124 

Retarmver, §§ 61-65 

GeweRaL Inctpents oF Renation, §§ 66-71 

Proor or Avursoriry, §§ 72-78 

. Scoops or Aurnoriry, §§ 79-107 

TERMINATION OF Rexation, §§ 108-118 

Canes anp Sussirrorion or Arrorwnys, §§ 119-124 


AHO Wp 


IV. DUTIES AND LIABILITIES OF ATTORNEY TO OLIENT, §§ 125-1659 
V. COMPENSATION OF ATTORNEY, §§ 160-206 
VL LIEN OF ATTORNEY, §§ 207-238 
Sub-Analysts 


“L DEFINITIONS—p 702 
§ 1. Attorney and attorney at law—p 702 
2. Client—p 702 
3. Other terms—p 702 


IL THE OFFICE OF ATTORNEY—»p 708 
A. Apmission To Practicge—p 706 


§ 4. In general—p 706 
5. Constitutional and statutory provisions and rules of court—p 709 

6. Jurisdiction to admit—p 711 
7. Capacity and qualifications—p 712 

8. —— Preliminary study and clerkship—p 714 

9. Application for admission—p 715 
10. Examunation—p 716 

11, Determmmation of night to admission and review thereof—p 716 
12. Oath—p 719 
13. Registration—p 720 
14, Certificate or license—p 720 
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ii. THE OFFICE OF ATTORNEY—Continued 
A. Apsission TO PrRacrice—Continued 


§ 15. 
16 


Admission of attorney from other jurisdiction—p 720 
Practicing without admission—p 72+ 


B. Suspension anp Dissarsenr—p 727 


RSS; 


SNESSRNSH 


=SSHLAARBR 


Cc PrrvinEeaces, 


RERSS 


& & 


49 


Tenure of office in general—p 727 

Power to suspend or disbar—p 728 

Grounds for suspension or disbarment—p 733 
Want or loss of moral character—p 735 
—— Criminal offenses and conviction thereof—p 735 
—— Fraud in procuring admission—p 740 

—— Professional misconduct—p 741 
Nonprofessional misconduct—p 762 
Defenses—p 764 

Proceedings—p 767 

Notice and preliminary proceedings—p 768 
Nature and form—p 770 

—— Conditions precedent—p 774 

Persons entitled to prosecute—p 774 

—— Charges—p 775 

Demurrer, answer, and subsequent pleadings—p 779 
Evidence—p 780 

Trial or hearing—p 791 

New trial and rehearing—p 796 

—— Judgment or order—p 797 

Review—p 799 

Punishment—p 806 

Costs—p 812 

Operation and effect—p 813 

Reinstatement—p 814 


DIsABILITIES, AND LraBrIrims OF ATTORNEYS—p S2ZU 


In general—p 820 

Privilege as party to suit—p $21 

Privilege from arrest or service of process—p 821 
Acting as bail or surety—p 822 

Purchasing demands for suit—p &23 

Representing adverse interests—p 823 

After relation terminated—p 827 

Acting in different capacities—p 830 

Laability for costs—p 830 

Liability for officers’ fees—p 832 

Liability to adverse party and to third persons—p 833 
Liability of third persons to attorney—p 836 
Assignment as counsel by court—p 837 

License fees and taxes—p 837 

Partnership of attorneys—p 838 

Attorneys’ clerks and agents—p 842 

Regulation of professional conduct—p 842 

Offenses 1n exercise of professional functions—p 844 
Bar associations—p 844 
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IIL RETAINER AND AUTHORITY—p 845 


A. Rerarer—p 845 


§ 61. Definition and nature—p 845 
62. Necessity of retamer—p 845 
63. —— Right of litigant to act in person or by attorney—p 846 
64 —— Effect of unauthorized action—p 847 
65. What constitutes retainer—p &48 


B. Geyenar Inoments or Renation—p 850 


§ 66. In general—p 850 
67 Rules of agency applied—p 850 
68 Liability of client for attorney's acts—p 852 
69 Notice to attorney—p 853 
70 Notice to client—p 867 
71 Ratification by chent of attorney’s acts—p 86/7 


C. Proor or Auruormy—p 874 


§ 72. In general—p 874 
73. Presumption of authority—p 875 
74 Objections to authority and demand of proof—p 881 
75  Dausclosure of client’s name, residence, and address—p 885 
76 Evidence of authority—p 886 
77. Written authority—p 893 
78 Determination and order or rule—p 894 


D. Scorz or Aursorrry—p 896 


§ 79. In general—p 896 
Conduct and control of litigation in general—p 898 
Proceedings before judgment—p 902 
—— Appearance—p 903 
—— Process, notices, and service—p 905 
Interlocutory proceedings in general—p 907 
—— Change of venue—p 907 
—— Confession of or consent to judgment—p 907 
—— Dismissal, discontinuance or nonsuit—p 908 
— Attachment—p 910 
—— Affidavits—p 910 
— Reviving suit—p 910 
—— Arbitration—p 910 
—— Submission of controversy without action—p 911 
93. Judgment and proceedings thereafter in general—p 911 
94. Opening and vacating judgment—p 912 
95. Appeal or other proceeding for review—p 912 
96. Proceedings for collection—p 914 
97. —— Execution and sale—p 914 
98. —— Judicial sale—p 915 
99. Payment or satisfaction of judgment—p 915 
100. Admussions, stipulations and waivers—p 917 
101. Matters not mmediately connected with litigation—p 923 
102. ——- Acknowledging client’s indebtedness—p 924 
103. —— Binding chent by contract—p 924 
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TL RBRETAINER AND AUTHORITY—Continted 
D. Soorse or AutHorrry—Continued 


§ 104. 
105. 
106. 
107. 


—— Disposition of client’s money or other property—p 927 
Settlement, compromise and release— 928 

Receiving and making payments—p 934 

Delegation of authority and employment of assistants—p 938 


E. TERmNation or Retation—p 940 


In general—p 940 

Act of parties—p 9-40 

— Withdrawal of attorney—p 943 
Disbarment of attorney—p 945 
Death of attorney—p 945 

Death of client—p 945 

Dissolution of partnership—p 947 
Insanity—p 947 

Termination of controversy—p 947 
Termination for other reasons—p 949 
Notice to appoint another attorney—p 949 


SusBstrrution or ArtorxEys—p 950 


Right to change attorney—p 950 
Consent of attorney and client—p 951 


Application and order of court—p 951 
Terms, compensation and lien—p 953 
Notice to adverse party—p 956 

Effect of substitution—p 957 


IV. DUTIES AND LIABILITIES OF ATTOBNEY TO OCLIENT—p 957 


§ 125. 
126. 
127. 


General rules stated—p 957 

Acquiring interest adverse to client—p 960 

Dealings between attorney and client—p 963 

—— Conveyances, mortgages, and assignments—p 969 
—— Gifts—p 971 

Security for fees and costs—p 97Z 

—— Special contracts—p 972 

—— Effect of termination of relationship—p 972 
Accounting and payment—p 973 

-———~ Individual] interest of attorney—p 974 

Acts and defaults of partner or associate—p 974 
—— Interest—p 974 

Persons entitled—p 975 

Fraud—p 975 

Money collected and not paid over—p 976 

Negligence 1n general—p 977 

Care and skill required—p 979 

—— Ignorance of law—p 979 

—— Giving improper or erroneous advice—p 980 
—— Making collections—p 981 

Preparing and recording contracts or conveyances—p 98Z 
—— Conduct of litigation—p 982 
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§ 147. Unauthorized acts in general—p 985 
148. -—— Violation of instructions—p 985 
149. Acts of associates or substitutes—p 986 
150. Acts of partners and clerks—p 986 
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153. —— Defenses—p 987 
154. —— Proceedings and reliefi—p 988 
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156. —— Defenses—p 996 
157. —— Proceedings and relief—p 997 
158. Summary remedies of client—p 1005 
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V. OOMPENSATION OF ATTORNEY—p 1017 


§ 160. Right to compensation in general—p 1017 
161. Statutory regulations—p W018 
162. Retaimng fee—p 1019 
163. Statutory fees and taxed costs—p 1020 
164. Circumstances affecting nght—p 1021 
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ATTORNEY AND CLIENT 


7 CO.J.S. 


i. DEFINITIONS 


§ 1. Attorney and Attorney at Law 


Attorney, tn Its broad sense signifies an agent, but In 
general use is construed as meaning attorney at law. 
The word “attorney” signifies, m its broadest 
sense, a substitute or agent,! one who 1s appointed 
or authorized to act in the place of or for another.?* 
It 1s not necessarily limited to an attorney 1n fact ;? 
on the contrary, when not coupled with any qual- 
ifying expression, the word is usually construed as 
meaning attorney at law.4 The term will be used 
in this sense 1n this Title. 


An attorney ai law is an officer in a court of 
justice who 1s employed by a party in a cause to 
manage the same for him.5 


§ 2. Client 


A client Is one who seeks advice of an attorney or 
retains him to prosecute or defend a suit. 


A. client 1s one who applies to a lawyer or coun- 
selor for advice and direction in a question of law, 
or commits his cause to his management in pros- 
ecuting a claim or defending against a suit in a 
court of justice, one who retains the attorney, 1s 
responsible to him for his fees, and to whom the 
attorney is responsible for the management of the 
suit,’ one who communicates facts to an attorney 
expecting professional advice.8 


§ 3. Other Terms 


a. Advocate 

b. Barrister 

c. Counsel or counselor 
d. Lawyer 

e. Proctor 

f. Solicitor 

g. Practice of law 


a. Advocate 


An advocate Is a person learned In flaw and duly 
admitted to practice. 

An advocate is a person learned in the law and 
duly admitted to practice who assists his client 
with advice and pleads for him in open court.? In 
the civil and ecclesiastical law an advocate is an 
officer of the court learned in the law who 1s 
engaged by a suitor to maintain or defend his 
cause 10 


In admiralty practice, counsel eo nomine were 
not known, the functions of counsel in courts of 
common law and equity being performed in civil 
and maritime courts by advocates.14 


b. Barrister 


A barrister is a person entitied to practice as an 
advocate or counsel In superior courts in England. 
In England and her colonies a barrister 1s a 
person entitled to practice as an advocate or coun- 
sel in the superior courts 14 


c Counsel or Oounselor 


Counsel means an advocate, counselor, or pleader, a 
member of the legal profession. 

The word “counsel” means an advocate, coun- 
selor, or pleader; one who assists his client with 
advice and pleads for him im open court.8 A 
counselor is an advocate or barrister; a member of 
the legal profession whose special function 1s to 
give counsel or advice as to the legal aspects of 
judicial controversies or their preparation and man- 
agement, and to appear in court for the conduct 
of trials, or the argument of causes or presentation 
of motions, or any other legal business that takes 
him into the presence of the court.14 


lL. Ruicker’s Pet, 29 A 559, 66 NH 
207, 208, 24 LRA 7i0—6 CJ p 566 
note 3 

Word “agent” as including attorneys 
see Agency § 1 

2 Kaufman v. Jurezak, (NJCh) 
139 A. 716—6 C.J. p 566 note 4 


3 La—Clark v. Morse, 16 La. 575 
Md —Hhchelberger v. Sifford, 27 Md 
820, 329 


4 In re Morse, 126 A. 550, 98 Vt. 86, 
86 ALR 527—6 C.J. p 566 note 6. 


Ferm anplied 

While in England it may be other- 
wise, in the United States the gen- 
eral designation of attorney is ap- 
pled to all who follow the profes- 
gion of law, although different terms 
are used in some julisdictions —In 
re Paschal, (Tex) 10 Wall (US8.) 
488, 19 LEHd 992—Weed Sewing 
Mach. Co v. Boutelle, 56 Vt. 570, 48 


AmR 821—6 CJ p 566 note 8, p 567 
note 9 


In some jurisdictions an attorney 
ig @ person authorized to appear and 
represent a party in the written pro- 
ceedings in any action, suit, or pro- 
ceeding, in any stage thereof, and an 
attorney, other than one who repre- 
sents the party in the written pro- 
ceedings, May also appear for and 
represent @ party in court, or before 
@ judicial officer, in which case he 1s 
known, in the particular action, suit, 
or proceeding, as counselor only — 
Caples v. Ditchburn, 169 P. 510, 87 
Or 264—6 CJ p 567 note 15% [a]— 
15 CJ. p 852 note 18. 


5. Glade Springs Bank v McEwen, 
76 SHE 222, 160 N.C. 414, 421—6 
C.J. p 566 note §. 
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6& McCreary v. Hoopes, 25 Miss 428, 
439 

7 MoBMarland v. Crary, 6 Wend.(N. 
Y¥.) 297, 813 

8 Cross v. Riggins, 560 Mo. 835, $387. 

9 Burrill L. D. 

10. Black I. D. 

il. Sturgis v. The Joseph Johnson, 
(DCN.Y) 28 F Cas No 18,576a 
“advocate” another denomination 

of proctor.—Sturgis v. The Joseph 


Johnson, (D.CN.Y.) 28 F Cas No.138,- 
576a. 


12. Sweet L. D—6 CJ. p 567 note 
1L. 


1% Black l. D, quoted in Harkins 
v. Murphy, 112 SW. 186, 61 Tex. 
Civ App. 6568, 570 


14 Black L D—I15 CJ p 3651 notes 
14, 15, p 352 notes 16-18. 


7 C.Jd.8. 
d. Lawyer 


A lawyer ts one skilled In the law; “lawyer” is the 
synonym of “attorney ” 
A lawyer is defined as one skilled in the Jaw.15 
The term is synonymous with “attorney.”16 


e. Proctor 


A proctor is an attorney In the admiralty and ec- 
clesiastical courts. 
A proctor 1s an attorney in the admiralty and 
ecclesiastical courts.17 


f. Solicitor 


A solicitor is a person prosecuting or defending sults 
in courts of chancery. 

A solicitor is a person whose business it is to be 
employed in the care and management of suits de- 
pending in courts of chancery.18 In the great ma- 
jority of the states of the Union, where law and 
equity are both administered by the same court, it 
has naturally come about that the two offices of at- 
torney at law and solicitor in chancery have prac- 
tically been consolidated, although in the federal 
equity practice the term “solicitor” 1s in general 
use; but in some states the office of solicitor m 
chancery is a distinct and separate office from that 
of attorney at law.19 


16. 
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Bouvier L D, quoted in Dan-/81. Rhode Island Bar Ass’n v. A 


g. Practice of Law 


Practice of law is not confined to performing services 
In a proceeding In the court, but also Includes prepara- 
tion of legal instruments, etc. 

While a statute, which declares that the per- 
formance of certain acts shall be included within 
the meaning of practicing law, may not be in- 
valid,*9 a statute enumerating and penalizing cer- 
tain acts when performed by a person not licensed 
to practice law has been held not to define for all 
purposes “practice of law” and to take the matter 
out of the control and supervision of the court *4 
The general meaning of the term, “practice law” or 
“practice of law,” is of common knowledge, al- 
though the boundaries of its definition may be in- 
definite as to some transactions.22 As generally 
understood, it is the doing or performing of serv- 
ices in a court of justice, in any matter depend- 
ing therein, throughout its various stages, and in 
conformity with the adopted rules of procedure ;2 
but it is not confined to performing services in 
an action or proceeding pending in courts of jus- 
tice,24 and, in a larger sense, it includes legal ad- 
vice and counsel, and the preparation of legal in- 
struments and contracts by which legal rights are 
secured, although such matter may or may not be 
pending in a court.*6 To “practice law’ 1s to 


of Credit Men, 49 P.(2d) 1041, 142 


forth vy. Hgan, 119 N.W 1021, 28 8S. 
Cas 418 

16. People v. Taylor, 188 P. 763, 56 
Colo. 441. 


17. Anderson lL. D.—Jacob L. D, 
cited in Thorne v. Victoma, (DC 
N.Y.) 28 F Cas No 13,988 


18. Bouvier L D—In re Rausch, 83 
N J.Hq. 82, 87. 


Solicitor of the municipality 

An attorney employed by a munic- 
iwality, under Gen Code § 6212—87, 
to secure the enforcement of prohibi- 
tion laws 18 not a “solicitor of the 
municipality” within the meaning of 
§ 18,764, authorized to bring and 
prosecute an error proceeding in the 
court of appeals on behalf of the 
state of Ohio to reverze a judgment 
of the court of common pleas revers- 
ing a judgment of a mayor's court 
finding a person guilty of the unlaw- 
ful possession of intoxicating liquor 
in violation of a state statute —State 
v. Blox, 156 NB. 413, 418, 23 Ohio 
App 807. 


19. Del—In re Hoffecker, (Ch) 60 
A. 981 

N.J.—In re Rausch, 90 A 12, 8& NJ 
Eq 8&2. 


@o. Kendrick v. State, 120 So 140, 
28 Ala App 6, reversed 120 So. 142, 
218 Ala 377. 


tomobile Service Ass'n, (RI) 179 
A. 189 


2a. State ex rel Boynton v. Per- 
kins, 28 P.(2d) 765, 188 Kan 9899 


23. Cal—-Smallberg v State Bar of 
Cahfornia, 297 P 916, 212 Cal 118 
— Cohn v Thompson, 16 P (2d) 864, 
128 CalApp 78%—Schroeder v. 
Wheeler, 14 P.(2d) 903, 126 Cal 
App 367. 

Idaho—In re Matthews, 62 P (2d) 
578, 

Kan—Depew vy. Wichita Ass’n of 
Credit Men, 49 P.(2d) 1041, 142 
Kan 403—State ex rel. Boynton Vv. 
Perkins, 28 P.(2d) 765, 188 Kan 
899. 

Olio--Land Title Abstract & Trust 
Co. v. Dworken, 198 NB 650, 129 
Ohio St. 28 

49 C.J. p 1818 note 29. 


Person engaged in “practice of 
law” is one who, by reason of 
attainments previously acquired 
through education and study, has 
been recognized by the courts as pos- 
sessing profound knowledge of legal 
science entitling him to advise, coun- 
sel with, protect, prosecute, or de- 
fond the mghts, claims, or labuilites 
of his clients, in respect of the con- 
struction, interpretation, and opera- 
tion and effect of law—Meunler v. 
Bernich, (La App) 170 So. 567. 


Kan—Depew v. Wichita Ass'n 
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Kan 408 

N Y—In re Pace, 156 N.Y.8 641, 170 
App Div. 818. 

NC—Seawell v. Carolina Motor 
Club, 184 SEH 540, 209 NC 624. 

49 CJ p1i814 note 63. 


25. Cal—Smallberg v State Bar of 
California, 297 P 916, 212 Cal 118 
-— Cohn v. Thompson, 16 P (2d) 364, 
128 CalApp. 788—Schroeder  v. 
Wheeler, 14 P.(2d) 903, 126 Cal. 
App. 367. 

Colo—People ex rel. Committee on 
Grievances of Colorado Bar Ass’n 
v. Denver Clearing House Banks 
Performing Trust Functions, 59 P. 
(24) 468. 

Ga—Boykin v. Hopkins, 162 SH 796, 
174 Ga. 611. 

Idaho.—In re Matthews, 62 FP (2d) 
578. 

Tll—People ex rel. Courtney v. As- 
sociation of Real Hsatate Taxpay- 
ers of Illinois, 187 NBD 828, 3854 
Il 102—People v. People’s Stock 
Yards State Bank, 176 NB. 901, 
344 Tll 462. 

Kan—Depew v. Wichita <Ass’n of 
Credit Men, 49 P (2d) 1041, 142 
Kan 403—State ex rel Boynton v. 
Perkins, 28 P.(2d) 765, 138 Kan. 
899. 

Neb—State ex rel. Wright v. Bar- 
low, 268 N.W. 95 

N Y—In re Pace, 156 N Y.S. 641, 176 
App Div. 818. 


$3 


carry on the business of an attorney at Iaw;76 
to do or practice that which an attorney or coun- 


selor at law is authorized to do 


to exercise the calling or profession of the law, 
usually for the purpose of gaining a livelihood, or 
at least for gain,28 to make it one’s business to 


N C—Seawell v. Carolina Motor 
Club, 184 SE 5640, 209 NC. 624. 
N D.—Cain v. Merchants Nat Bank 
& Trust Co. of Fargo, 268 NW 

719. 

Ohio —Land Title Abstract & Trust 
Co. v. Dworken, 198 NH 650, 129 
Ohio St 23. 

R.I—Rhode Island Bar Ase’n v Au- 
tomobile Service Ass’n, 179 A 1389. 

49 CJ. p 1818 note 380, p 1816 note 
63 


“Practice of law under modern con- 
ditions consists in no small part of 
work performed outside of any court 
and having no immediete relation to 
proceedings in court. It embraces 
conveyancing, the giving of legal ad- 
‘vice on a large variety of subjects, 
and the preparation and execution of 
legal instruments covering an exten- 
sive field of business and trust rela- 
tions and other affairs Although 
these transactions may have no di- 
rect connection with court proceed- 
ings, they are always subject to be- 
come involved in htigation They 
require in many aspects a high de- 
gree of legal skill, a wide experience 
with men and affairs, and great ca- 
pacity for adaptation to dificult and 
complex situations. These custom- 
ary functions of an attorney or coun- 
selor at law .. . bear an intl- 
mate relation to the administrahon 
of justice by the courts. No valid 
distinction, so far as concerns the 
questions set forth m the order, can 
‘be drawn between that part of the 
work of the lawyer which involves 
appearance in court and that part 
which involves advice and drafting 
of instruments in his office .. . 
It is of importance to the welfare of 
the public that these manifold cus- 
tomary functions be performed by 
persons possessed of adequate learn- 
Ing and ski, of sound moral char- 
acter, and acting at all times under 
the heavy trust obligation to chents 
which rests upon all attorneys ""—In 
re Opinion of the Justices, (Mass.) 
194 NH 318, 817, quoted m Rhode 
Island Bar Ass’n v. Automobile Serv- 
iee Asa’n, (RI) 179 A. 139, 144. To 
same effect Eley v. Miller, 34 NBD 
836, 7 Ind App. 529 


20. People v. People’s Trust Co., 167 
N.Y.8S. 767, 180 App Div 494. 


a7. N Y—People v. Alfani, 125 N.E 
671, 2827 N.Y. 884, reversing 174 N. 
Y.S. 527, 186 App.Div. 468, 87 N.Y. 
Cr 395 

Wash —Ferris v. Snively, 18 P.(2d) 
942, 172 Wash. 167, 90 ALR. 278— 
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and practice ;27 


State v. Chamberlain, 232 P 387, 
132 Wash 520 
49 CJ p 1314 note 59 


28. Kendnck v State, 120 So 142, 
218 Ala 277 


29. In re Bailey, 146 P. 1101, 50 
Mont 3865, AnnCas1917B 1198 
$0. Acts or services held to consti- 

tute practice of law 
(1) Person participating in trial 
and advertising himself as a lawyer 
has been held to be “practicing law” 
—People v Castleman, 294 P 585, 88 
Colo 229 


(2) One who advertised himself as 
a lawyer and appeared in the district 
court with the court’s permission as 
an attorney in two cases, was prac- 
ticing law within L (1917) ¢ 90 $ 1, 
defining “practicing law”—In re 
White, 171 P 759, 64 Mont. 476 


(8) An attorney, not admuitted, 
perfecting appeals from justices’ 
courts to the district court and ap- 
pearing therein and conducting le- 
gal correspondence, using letterheads 
describing himself as a lawyer and 
professional cards so advertising 
himself, is practicing law.—~In re 
Phillipa, 310 P. 89, 64 Mont 492 


(4) One who confers with clients, 
advises them as to their legal 
rights, and then takes the business 
to an attorney and arranges with 
him to look after it in court, is en- 
gaged in the “practice of law.”— 
pew v Wichita Ass’n of Credit Men, 
49 P (2d) 1041, 142 Kan. 403 


(5) Anyone holding himself ready, 
able, and willing to represent, out of 
court, another in the adjustment and 
collection of claims, and turning cas- 
es over to his attorney when neces- 
sary in order to collect 1s practicing 
law —Berk v. State, 142 So. 832, 225 
Ala 824,84 ALR 740 


(6) One giving legal advice to 
those for whom he draws instru- 
ments does “work of legal nature,” 
when such instruments set forth, 
limit, terminate, claim, or grant le- 
gal mghts—Paul v. Stanley, 12 P. 
(2d) 401, 168 Wash $371. 


(7) Preparing documents and ren- 
dering other services involving the 
use of legal knowledge and skill, and 
charging for such services, are with- 
in the term “practice of law ”"—Peo- 
ple v. People’s Stock Yards State 
Bank, 176 ND 901, 344 Ill. 462 


(8) Preparation for a money con- 
sideration of legal instruments to be 
shaped from a mass of facts and 
conditions involving the application 
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act for, and by the warrant of, others in legal 
formalities, negotiations, or proccedings.29 
plying the rules above stated, many cases may be 
found in the notes below which have held the do- 
ing of certain things to be practicing law.80 Fur- 


Ap- 


of intricate principles of law, which 
requires a mind trained in existing 
laws to insure the specific result and 
te guard against other undesirable 
results, conaiitutes “practice of law,” 
for which one must qualify in a@ pre- 
scribed manner—Crawford v. Mc- 
Connell, (Okl) 49 P (2d) 661. 


(9) Giving advice for compensa- 
tion regarding the legal status and 
rights of another and conduct with 
respect thereto constitutes ‘practice 
of law”—Fitchette v Taylor, 254 N. 
W. 910, 191 Minn 582, 94 ALR. 366. 


(10) Law clerk’s services in han- 
dling uncontested probate cases, ex- 
amining abstracts of title, and pre- 
paring wills, leases, etc, were held 
to be “practice of law’ within a stat- 
ute prohibiting such practice by one 
not admitted thereto—Ferris  v. 
Snively, 19 P.(2d) 942, 172 Wash. 
167, 90 ALR. 278. 


(11) Former probate judge who, 
for compensation, without being ad~- 
mitted to practice law and without 
paying license fees, advised persons 
in probate matters and prepared and 
filed papers m connection therewith, 
and who prepared articles of incor- 
poration for corporate organizers, 
which work was necessary to clear 
titles in loan transactions, is engaged 
in the “practice of law,” although he 
did not sign the papers and pleadings 
as an attorney, and he did not ac- 
cept legal employment except from 
persons who had already enlisted his 
services in business matters connect- 
ed with loans —In re Brainard, 89 P. 
(2d) 769, 55 Idaho 153. 


(12) City attorney, consulted at 
his office regarding legal matters by 
persons whom he told he was a law- 
yer with authority to represent them 
before state courts, and appearing 
before a justice of the peace as at- 
torney at law representing clients 
for hire, is guilty of holding himself 
out as an attorney—People v. Hub- 
bard, 1456 NHL 98, 313 TIL 346. 


(183) Advertising one’s self as en- 
gaged in the busimess of drawing le- 
gal papera is practicing law —People 
v. Alfani, 125 ND 671, 227 NY. 384, 
reversing 174 NYS. 527, 186 App 
Div. 468, 87 N Y Cr. 395 


(14) One who holds himself out as 
entitled to practice law or who is 
engaged in the preparation of legal 
instruments requiring specialized 
technical traimning 1s practicing law 
— Childs v. Smeltzer, 18 PaDist. & 
Co 89 


(15) One accepting retainers to 
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ther, applying the rules above stated, many cases | 
may be found in the notes below which have 
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ing law.81 


obtain divorces without having a h-| was required to examine the facts 


cense to practice law is guilty of 
acting as a solicitor —People v. Hub- 
bard, 245 IllApp 197 


(16) Layman engaged in the busi- 
ness of soliciting foreign beneficia- 
ries of decedents’ estates and ob- 
taining, through foreign agents, 
power of attorney and agreements to 
represent beneficiaries for a percent- 
age of such beneficiaries’ shares, 
which was divided with the foreign 
agents and with the attorneys em- 
ployed by such layman, was held to 
be engaged in the “practice of law’”’ 
—In re Lynch’s Hatate, 276 NYS 
989, 154 Mise 260 


(17) An agreement between prop- 
erty owners and one not an attorney 
that the latter should endeavor to 
secure a reduction of an assessment 
and that he should retain lawyers 
and experts and pay them, 1s 1n con- 
travention of public policy —People 
ex rel Holzman v Purdy, 162 NY 
8 65 


(18) Resident who, being admitted 
to the bar elsewhere, represented he 
had authority to conduct a cause, 
has been held to be practicing law 
—-People v. Thomas, 290 P 283, 87 
Colo 647 


(19) Stenographer making the 
practice of drafting legal instru- 
ments for hire was held engaged in 
“practicing law’’—Childs v. Smelt- 
zer, 171 A 888, 315 Pa 9. 

(20) Laymen, employed for salary 
to solicit and drum up accident busi- 
ness for an attorney, are guilty of 
practicing law —In re Levine, 205 N 
YS 5689, 210 AppDiv 8 


(21) Conducting proceedings in the 
matter of estates and guardianships 
in the probate court constitutes 
“practice of law"”—In re Otterness, 
282 NW 318, 181 Mimn 254, 73 AL 
R 1819 


(22) Foreclosure of mortgages by 
advertisement, where an attorney's 
fee 1s Included in the costs, consti- 
tutes “practice of law "—In re Otter- 
ness, supra 

(23) An industrial commission 
would be prohibited from entertain- 
ing the appearance of practice before 
it on rehearing proceedings of any 
person other than an attorney at law 
duly admitted to practice, since one 
appearing before the commission in 
@ representative capacity after 
claimant fizst receives notice of the 
disallo-vance of his claim is engaged 
in “practice of law”—Goodman v 
Beall, 200 NB 470, 180 Ohio St. 427 

(24) Claim adjuster who contract- 
ed to enforce, secure, settle, adjust, 
or compromise a claim arising out 
of the death of a child through a 
railroad’s dynamite torch, and who 
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and to advise the parents regarding 
the hability of the railroad, and who, 
in adjusting claims, advised clients 
respecting their rights and habili- 
ties as a matter of law, was engaged 
in unauthorized “practice of law "— 
Meunier v Bernich, (LaApp) 170 
So 567. 


(25) Claim adjuster’s contract to 
enforce, secure, settle, adjust, or 
compromise parents’ claim for death 
of their child, under which contract 
the adjuster was required to exam- 
ine the facts and to advise the par- 
ents regarding the lability of the 
railroad whose dynamite caused the 
death, was held to be illegal and 
against public policy, on the ground 
that the adjuster attempted to per- 
form services which only an attorney 
was entitled to render thus illegally 
practicing law, and hence the ad- 
juster could not recover for serv- 
ices rendered —Meunier v JBernich, 
supra 


(26) One who renders an opinon 
as to the proper interpretation of a 
statute, or gives information as to 
what judicial or quasi judicial tribu- 
nals are deciding, and receives pay 
for it, 1s, to that extent, “practicing 
law"—-Mandelbaum v Gilbert & 
Barker Mfg. Co, 2909 NYS 462, 160 
Misc 656 


(27) ‘Practice of law” includes the 
drawing for others of complicated 
legal instruments requiring more le- 
gal knowledge than 1s possessed by 
the average layman, even though 
such instruments may to some ex- 
tent be incident to business such as 
that usually conducted by trust com- 
panies —Cain v. Merchants Nat. 
Bank & Trust Co of Fargo, (ND) 
268 NW. 719. 


31. Acts or services held not to con~- 
stitute practice of law 

(1) Business conducted by an at- 
torney under the name of an associa- 
tion, whereby the association sup- 
plied to subscribers emergency road, 
garage, and medical service, provid- 
ed maps and touring information, 
furnished accident insurance, and 
paid for legal advice and for defend- 
ing members when charged with the 
violation of automobile laws and 
regulations and for defending suits 
for property damage, and furnished 
@® magazine containing 2 lst of at- 
torneys which members could en- 
gage, but also permitted members to 
employ any unlisted attorney, was 
held not to be engaged in the “prac- 
tice of law”—In re Thibodeau, 
(Mass.) 3 NB (2d) 749, 106 ALR. 
542 


(2) Occasional drafting of simple 
deeds and other legal instruments 
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held the doing of certain things not to be practic- 


when not conducted as an occupa- 
tion or yielding a substantial income, 
gratuitous furnishing of legal aid to 
poor and unfortunate without means 
in pursuit of any civil remedy, as & 
matter of charity, search of records 
of realty to ascertain what may be 
disclosed without giving opinion or 
advice as to the legal effect of what 
is found, work of an accountant dis- 
sociated from legal service, and 
other kindred pursuits, do not consti- 
tute the “practice of law.’”—In re 
Opinion of the Justices, (Mass) 194 
NB $813 


(3) Preparation by a trust com- 
pany, acting through an officer not 
authorized to practice law, of single 
will naming the trust company as 
executor has been held not to vio- 
late the statute prohibiting unau- 
thorized practice of law—In re Um- 
ble’s Estate, 177 A. 340, 117 Pa Super 
16 


(4) The drafting of simple legal 
papers, such as deeds, mortgages, 
etc, by filling out printed blanks, by 
one not holding himself out as a4 
member of the bar 1s not practicing 
law.—Childs v. Smeltzer, 18 Pa Dist 
& Co. 39. 


(5) Statute prohibiting the prac: 
tica of law by laymen does not pre- 
clude realty brokers from drafting 
deeds, mortgages, or other contracts 
growing out of their business trans- 
actions as the practice of law by the 
drafting legal instruments 1s prohib- 
ited only when the drafting thereof 
is mot connected with the immedi- 
ate business of the person preparing 
them who, although not a member of 
the bar, holds himself out as spe- 
cially qualfied—Childs v. Smeltzer, 
171 A. 883, 315 Pa. 9. 


(6) Collection agent who was not 
ar attorney was held not to be en- 
gaged in the “practice of law,’’ where 
a claim was assigned to him under 
an agreement that, 1f he could not 
collect the claim without suit, he 
was to hire an attorney at his ex- 
pense and sue 1n his own name, and, 
if the collection was made, he was to 
remit the balance to the assignor, 
after deducting costs and a percent- 
age for his services—Cohn sv. 
Thompson, 16 P.(2d) 364, 128 Cal 
App. 783 


(7) Statute prohibiting commence- 
ment, conduct, or defense of an ac- 
tion by a person not the party con- 
cerned, unless admitted to practice 
law under state supreme court rules, 
18 inapplicable to a layman, merely 
agreeing to employ counsel to collect 
a debt due to another by Ligation — 
Chfford v. Wilcox, 27 P.(2d) 722, 175 
Wash 6138 


(8) Agreement, whereby a client 


§ 4 


In General 
a. Nature of office 


§ 4. 


b. Nature of right to practice 


a. Nature of Office 


An attorney is an officer of the court with an obil- 
gation to the public as well as to his clients 


authorised a third person to make 
arrangements with a named attor- 
ney relative to court proceedings and 
agreed to pay such third person from 
moneys received for services as ad- 
viser, was held not on its face vio- 
lative of a statute prohibiting per- 
sons not attorneys from soliciting 
employment as, or furnishing, attor- 
neys, or holding themselves out as 
attorneys.-——Caglard v Hoffman, 284 
N.Y.8S. 81, 246 App Div. 763. 


(9) Advertisements concerning 
services furnished by a trust com- 
pany im connection with trusts in 
wills, not offering legal advice, have 
been held not to advise the public 
that the trust company maintained 
ea place for the practice of law, in 
wlolation of the statute—In re OUm- 
ple’s Estate, 177 A. 340, 117 PaSu- 
per 15 

(10) Suggestions by accountants 
as to how a corporation could re 
duce its franchise tax has been held 
not to be practice of law.—Hifenbein 
v. Lackenbach Terminals, 166 A. 91, 
111 N J Law 67. 


(11) Assiating workman or his de- 
pendents in submitting a compensa- 
tion claim is not “practice of law” 
— Goodman v. Beall, 200 NE 470, 130 
Ohio St. 427. 


(12) Patent attorney’s contract, to 
protect a client’s interest by employ- 
ing counsel when necessary and 
prosecuting an infringement suit, 
was not illegal as an agreement to 
“practice law,” although the patent 
attorney was not an attorney at law 
—Schroeder vy. Wheeler, 14 P (2d) 
903, 126 Cal App. 3867. 


(13) The act of an attorney in fact 
or an agent in merely signing a no- 
tice of appeal on behalf of his prin- 
cipal is not a violation of the stat- 
utes regulating the practice of law 
—Tomondong v. Ikezaki, 82 Hawaii 
12. 


(14) Practice of a notary and bank 
employee, acting in effect as a law- 
yer in connection with the execution 
of @ will, is strongly condemned — 
In re Flynn's Estate, 253 N.Y.S. 6388, 

42 Misc 7. 

(15) Act of an agent of a bonding 
nompany in preparing and executing 
the bond for his principal, where he 
mere’y performs the duties of agent, 
doe not constitute “practice of law.” 


ATTORNEY AND CLIENT 


Il. THE OFFICE OF ATTORNEY 


A. ADMISSION TO PRACTICE 


7 C.J.8. 


An attorney does not hold an office or public 
trust, in the constitutional or statutory sense of 


that term,3? but 1s an officer of the court.38 He is, 


however, in a sense an officer of the state, with an 


—State ex rel Wright v Barlow, 
(Neb ) 268 N.W. 935. 


(16) One who acts merely as an 
amanuensis in preparing an assign- 
ment of a judgment is not engaged 
in the “practice of law”"—State ex 
rel. Wright v. Barlow, supra 


(17) Person who 18 not a member 
of the bar is entitled to prepare in- 
struments, such as asaimple deeds, 
mortgages, promissory notes, and 
bills of sale, when such instruments 
ale incident to transactions in which 
such person 18 interested, provided 
no charge 1s made therefor —Cain v 
Merchonis Nat Bank & Trust Co. of 
Fargo, (ND) 268 NW 719 


“Investigation” of a case does not 
necessitate the “practice of law,” 
‘“nvestigation” bemg synonymous 
with “devection,” since it 18 not part 
ot a lawyer’s function to ferret 
out evidence which may be helpful 
to his client in prosecution of such 
chent’s cla1zm—Meunier v. Bernich, 
(La App.) 170 So 567. 


32. Cal—Hx parte Galusha, 1965 P. 
406, 184 Cal 697—In re Cate, 
(App) 273 P. 617, supplementing 
opinions 270 P 968, and 271 P 856 

Fla—In re Chfton, 155 So 824, 115 
Fla 168. 

Kan—In re Hanson, 6 P (2d) 1088, 
134 Kan 165. 

Minn—In re Greathouse, 248 N.W 
736, 189 Minn 61 

Mo—tIn re H S—, (App ) 
69 S.W.(2d) 325 

Neb —State ex rel. Sorensen v. Gold- 
man, 2565 N.W. 83, 127 Neb. 840. 

6 CJ. p 568 note 21. 


Fublic officer 

In some jurisdictions by virtue of 
statutes, an attorney at law is a pub- 
lic officer—State v. Goldstein, 220 
P. 565, 109 Or 497. 


33. U.S.—UO0 SS v. Frank, (DCN 
J.) 568 F(2d) 128, reversed on 
other grounds (CCA) Loughlin v 
U. S, 5% F (2d) 1080, and reversed 
on other grounds in part Pearse v 
U. &. 59 F (2d) 518—Bowles v U 
8, (CCAMd) 50 F'(2d) 848, cer- 
tiorari denied 52 SCt 29, 284 US 
648, 76 L.Ed 550—Bartos v U. S 
Dist. Court for Dist of Nebraska, 
(CC ANeb) 19 F (2d) 722, revers- 
ing (DC) In re Bartos, 18 F (2d) 
138—Hertz v. U. 8., (CC AMinn) 
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obligation to the courts and to the public no less 


18 F (2d) 6562—In re Evans, (DC 
NC) 116 F. 909, 8 Am Bankr. 730 

Ala —Wise vy. Miller, 111 So 918, 215 
Ala 660 

Ariz —State v. Superior Court of 
Maricopa County, 5 P (2d) 192, 389 
Ariz 243. 

Cal—Ex parte Galusha, 1965 P 406, 
184 Cal 697—Daily v Superior 
Court in and for Monterey County, 
40 P (2d) 986, 4 Cal App (24) 127— 
People v. Frank, 22 P (2d) 792, 182 
CalApp 360—In re Cate, (App) 
278 P. 617, supplementing opinions 
270 P 968 and 271 P 356—fFalloon 
v Supemor Court of Los Angeles 
County, 248 P 1057, 79 CalApp 
149——Furlong v White, 196 P. 908, 
51 CalApp 265—Platnauer v Su- 
perior Court in and for Sacramento 
County, 168 P 287, 32 CalApp 463. 

Hla —Baruch v Guiblin, 164 So. 881— 
In re Clifton, 155 So 3824, 115 Fia. 
168—Gould v State, 127 So. 309, 
99 Fla 662, 69 ALR 699 

Tli—People ex rel. Chicago Bar 
Ass’n v Templeman, 1 NE (2d) 
850, 368 Tll 152—In re Casey, 195 
NE 39, 869 Ill 496—In re Zahn, 
190 ND 419, 856 Ill 288—People 
ex rel Chicago Bar Ass'n v. Green, 
187 NBD 811, 853 Ill 688—tIn re In- 
formation to Discipline Certain At- 
torneys of Sanitary Dist. of Chi- 
cago, 184 NB 882, 851 Ill 30é— 
People v Gorman, 178 NE 880, 840 
Ill 432—People v People’s Stock 
Yards State Bank, 176 NE 901, 844 
Ill, 462—People v Johnson, 176 N. 
HB 278, 344 Ill 182—People v Czar- 
necki, 109 NH 14, 268 Ill 278 

Ind—Neff v City of Indianapolis, 
198 NE 328—In re McDonald, 164 
NE 261, 200 Ind 424. 

Iowa-—In re Cloud, 250 NW. 160, 217 
Iowa 3 

Kan—State ex rel Boynton v. Per- 
kina, 28 P (2d) 765, 188 Kan 899— 
In re Hanson, 5 P (2d) 1088, 184 
Kan 165 

Ky—Commonwealth ex rel. Ward v. 
Harrington, 98 SW (2d) 58, 266 
Ky 41—Sparks v. Commonwealth, 
8 S'W.(2d) 897, 225 Ky 3384—Dunn 
v Bradley, 6 KyOp 241. 

Mass—Berman v Coakley, 1837 NE. 
667, 248 Mass 348—In re Carver, 
112 NZ. 877, 224 Mass. 169. 

Minn—In re Greathouse, 248 NW. 
785, 189 Minn 51 

Migs —Eix parte Redmond, 82 So. 518, 
120 Miss 5386. 


7 C.d.8. 


significant than his obligation to his clients 34 
The office of attorney 1s indispensable to the ad- 
muimistration of justice and is intimate and peculiar 
in its relation to, and vital to the well-being of, 
An attorney has a duty to aid the 


the court 36 


Mo—In re S————., (App ) 
69 SW (2d) 325 

Mont—State v. District Court of 
Furst Judicial Dist in and for Lew- 
18 and Clark County, 191 P 772, 68 
Mont. 276. 

Neb —State ex rel Sorensen v Gold- 
man, 255 NW 82, 127 Neb 840 

N J.—Raimondi v. Bianchi, 184 A. 
866, 100 NJ Hq 238 

N.Y.—People ex rel Karhn v Cul- 
kin, 162 NI 487, 248 NY. 465, 60 
ALR 861, affirming 228 NY.S 
878, 223 App Div 822—In re Brook- 
lyn Bar Ass'n, 227 NYS. 666, 223 
App Div 149—Meegan v. Tracy, 223 
NYS 3855, 220 App Div. 600—In re 
Strandburg’s Estate, 247 N Y.S 
194, 188 Mise 782, modified on 
other grounds 248 N.Y.S. 164, 188 
Mise. 858—Weinblatt v. Parkway- 
St Johns Place Corporaton, 241 N 
YS 721, 186 Mise 748, affrmed 248 
N.Y S 810, 229 App Div 866 

N C—In re Dillingham, 124 SE 180, 
188 NC 162—Chatham Lumber Co 
v Parsons Lumber Co, 90 SH 241, 
172 NC 320 

ND—Simon v Chicago, Milwaukee 
& St P Ry. Co, 177 NW. 107, 46 
ND 261. 

Okl —In re Shoemake, 81 P (2d) 928, 
168 Okl 77. 

Or—In re Crum, 204 P. 948, 103 Or 
296—State v EHdmunson, 204 P. 
619, 108 Or 248 

Pa—Childs v Smeltser, 171 A. 888, 
315 Pa. 9—Muller v. Enabb, 6 Pa 
Co 6386 

RI—Rhode Island Bar Ass'n v <Au- 
tomobile Service Asa’n, 179 A 189 

Wis —Petition of Board of Law Ex- 
aminers, Examination of 1926, 210 
NW. 710, 191 Wis 869—Langen v 
Borkowski, 206 NW 181, 188 Wis 
277, 48 ALAR 622—In re Maresh’s 
Will, 187 NW 1009, 177 Wis 194 
— Hanson v. Temple, 185 NW 423, 
175 Wis 8:49—Armstrong v Mor- 
row, 168 NW 179, 166 Wis. 1, Ann 
Cas 1918H) 1156 

6 CJ. p 568 note 23. 


3% Fla—lIn re Clifton, 155 So 824, 
115 Fla 168 

TDl—People ex rel Chicago Bar Ass’n 
v. Green, 187 NE 811, 353 Ill 638 
-—-People v. Johnson, 176 NH 278, 
$44 IIL 182. 

Kan—In re Hanson, 5 P (2d) 1088, 
184 Kan 166 

Mass —iIn re Opinion of the Justices, 


194 ND 318. 

Mo—iIn re H s—, (App) 
69 S.W.(2d) 3265 

N Y —People ex rel. Dawson v. Knox, 
247 NYS 1781, 281 App Div. 490, 
affirmed 196 NHL 582, 267 NY. 565 


ATTORNEY AND CLIENT 


—In re Strandbure’s state, 247 
NYS. 194, 188 Misc 783, modified 
on other grounds 248 N.Y.S. 164, 
188 Mise 8659 

Wis—In re Jaeger’s Will, 259 N.W. 
842, 218 Wis 1,99 ALR 188—Pe- 
tition of Board of Law Examiners, 
Examination of 1926, 210 N.W 710, 
181 Wis 859—Langen v Borkow- 
ski, 206 NW 181, 188 Wis. 377, 43 
ALR 622—Hangon v Temple, 185 
NW 226, 176 Wis 349. 

6 CJ. p 668 note 28, p 696 note 6 [a]. 


First duty not to clients 

“Counsel must remember that they, 
too, are officers of the courts, admin- 
istrators of justice, oath-bound serv- 
ants of society, that their first duty 
is not to their clients, as many sup-~ 
pose, but 18 to the administration of 
justice, that to this their clients’ 
success is wholly subordinate, that 
their conduct ought to and must be 
scrupulously observant of lew and 
ethics; and to the extent that they 
fail therein, they injure themselves, 
wrong their brothers at the bar, 
bring reproach upon an honorable 
profession, betray the courts, and de- 
feat justice"—U §. v. Frank, (DC. 
NJ) 68 F (Sd) 128, 129, reversed on 
other grounds (CCA) Loughlin yv. 
U 8s, 67 F(2d) 1080, and reversed 
on other grounds in part Pearse v. 
U 8S, 69 ¥ (2d) 618—In re Kelly, (D 
CMont) 248 F. 696, 705 


Public has a deep and vital interest 
in his integrity —Berman v Coakley, 
187 NE 667, 248 Mass. 348. 


Conflict of duties 

(1) In case of conflict between at- 
torney’s duty to client and that to 
court, his duty to court must prevail 
—State v. Barto, 232 N.W. 5658, 202 
Wis. 329 


(2) Where duties to court and 
profession conflict with those an at- 
torney deems due a chent from 
fnendship, he should abandon the 
relation of attorney —State v Wood- 
ville, 108 So 809, 161 La. 125 


Accepting employment entails duty 
to courts and faithful performance of 
services, and it 1s a dereliction of 
duty for an attorney to abandon a 
cause on appeal and fall to favor the 
court with a brief—Larimer v. 
Smith, 19 P (2d) 8265, 180 Cal App. 
98 
Oath shows first duty is to public 

Oath of an attorney to support 
constitutions and obey laws shows 
intent to charge him with public 
function, which is superior to pri- 
vate interests of client.—Petition of 
Board of Law Examiners, Examuina- 
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court in seeing that actions and proceedings in 
which he is engaged as counsel are conducted in a 
dignified and orderly manner, free from passion 
and personal animosities, and that all causes 
brought to an issue are tried and decided on their 


tion of 1926, 210 NW. 710, 191 Wis. 
359. 
Duty to know reports and documents 
are trne and correct 
(1) Attorneys have a duty to know 
that the contents of reports and 
documents are true and correct, and 
@ presentation 18 a representation 
that this duty has been performed ~— 
DU S v Ford, (DCMont) 9 F (2d) 
990—Sparks v. Commonwealth, § &. 
W (2d) 397, 226 Ky. 384 


(2) Conduct of attorneys in per- 
mitting their names to be signed to 
a brief which they did not read has 
been held Inghly improper—In re 
Glauberman, 152 A. 650, 107 NJ Eq, 
384. 


Salts in forma pauperis 

(1) It 18 the duty of attorneys con- 
cerned in applications to fue in for- 
ma pauperis to ascertain so far as 
they are able by investigation that 
applicant 1s entitled to the favorable 
consideration of the court, and that 
all the facts calling for the exercise 
of the court’s discre.ion in behalf of 
applicant exist—Osiel v. Osiel, 
(NJCh) 63 A. 549. 


(2) Attorneys, requiling a county 
to bear the expense of an appeal of 
an impecunious person, owe a duty 
to the court to appear and point out 
by brief or oral argument wherein 
their client has not had a fair tnal — 
Flores v State, 4 P.(2d) 884, 39 Amz 
106—Fogal v. State, 3 P.(2d) 10653, 
89 Ariz. 65 (first case), followed in 
8 P.(2d) 1058, 89 Ariz. 57 (second 
case), and Johnzon v. State, 8 P.(2d) 
1054, 39 Ariz. 57. 


Client having governmental powers 

Attorney's official status on be- 
half of client with governmental 
powers does not make him a “public 
official” within a statute relating to 
holding over of the office —People ex 
rel Dawson v Knox, 247 NYS 731, 
231 App Div. 490, affirmed 196 N.E 
582, 267 NY 565 


State may attach conditions to right 
to practice 

Since the nght to practice law is 
created by statute, and an attorney 
practices under a license from the 
state, the state may attach such con- 
ditions to the license as it believes 
necessary for the protection of the 
public—Yeiser v Dysart, 45 §.Ct. 
$99, 267 US 540, 68 LEA 775, af- 
firming In re Yeuiser, 192 NW. 9653, 
110 Neb 665. 
35. In re Maresh’s Will, 187 N.W. 

1009, 177 Wis. 194—6 CJ. p 569 

note 265. 
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merits only,26 to aid any effort under the court’s 
direction to root out corruption and fraud,37 and 
also to devote his ability, slull, and diligence along 
ethical and professional lines to the interests of 
his client,3® and to refram from entering into any 
alliance or incurring any obligation connected with 
the litigation mm which he is engaged as counsel 
that would place him in a position where his per- 


se. US—U. 8S. v. Frank, (DCN.J) 
58 F.(2a) 128, reversed on other 
grounds (CCA) Loughlin v U §&, 
57 F.(2a) 1080, and reversed on 
other grounds in part Pearse v. U 
S, 59 F (2d) 518—Heriz v. U. 8, 
(CC AMinn.) 18 F (2d) 62 

Cal—Daily v. Superior Court 1n and 
for Monterey County, 40 FP (24) 
936, 4 Cal App (2d) 127—In re Cate, 
(App.) 278 P. 617, supplementing 
opinions 270 P. 968 and 4271 P 3656 
—Falloon v. Superior Court of Los 
Angeles County, 248 P. 1067, 79 
CalApp i149—Furlong v. White, 
196 P. 903, 51 CelApp 265. 

LiL--People v. Gorman, 178 NH} 880, 
840 Dl. 482—People v. Burr, 147 
NH 47, 316 Il. 166, affirming Peo- 
ple v McCaffrey, 232 Ill App. 462— 
People v. Czarnecki, 109 N.H 14, 
268 IIL 378—VWatson v. Trinz, 274 
Ill App. 379. 

Ind—In re McDonald, 164 NW. 261, 
200 Ind 424 

Me.—EKllis v Emerson, 147 A. 761, 
128 Me 879 

Mont—State v. District Court of 
Furst Judicial Dist in and for Lew- 
is and Clark County, 191 P. 772, 58 
Mont. 278—In re O'Keefe, 175 P. 
593, 55 Mont 200. 

N.J —Raimond: v. Bianchi, 1384 A 
866, 100 NJ Hq 238 

N.Y.—People ex rel. Karlin v. Cul- 
kin, 162 NE 487, 248 N.Y. 465, 160 
ALR 851, affirming 228 NYS 873, 
223 App Div. 822 

Okl—Imn re Kelley, 28 P (2d) 664, 167 
Okl 142. 

Utah —Van Cott v. Wall, 178 P. 432, 
58 Utah 283 

Wis —Petition of Board of Law Hx- 
aminers, Examination of 1926, 210 
N.W 710, 191 Wis. 859—Langen v 
Borkowski, 206 NW. 181, 188 Wis 
277, 48 ALR. 622, 

6CJ. p 569 note 26. 


Same duty in civil and orminal cases 

Under Judiciary IL. § 8& subd 2, 
as amended by 1 (1912) c 258, as to 
disbarment of attorneys guulty of 
professional misconduct, there is no 
difference in the duty of the attor- 
ney to the court in criminal and civil 
cases—-In re Palmieri, 162 N.YS 
799, 176 App Div. 68, reversed on 
other grounds 117 N.H. 1078 


Although possessing a personal 
dislike for the presiding judge, at- 
torneys are under an obligation to 
uphold the dignity of the court— 


ATTORNEY AND CLIENT 


client 89 


Platnauer v. Supemor Court in and 
for Sacramento County, 163 P. 287, 
32 CalApp 468 

Profession includes much more 
than the mere management of the 
prosecution and the defense of ht- 
gated cases —Commonwealth Vv 
Wheeler, 78 PaSuper 164 


Default judgment shonld not be tak- 
en unless intentional 

Attorney should not take default 
judgment, unless after communicat- 
ing with opponent he 1s satisfied 
default was intentional-——Marcus v 
Simotone & Combined Sound & Color 
Filma, 237 N.YS 609, 186 Muse 228 


Informing court of infancy of lhti- 
gant 
Intentional neglect to inform the 
court of the infancy of the ltigant 1s 
@ breach of attorney’s duty to the 
court —Keenan v. Flanagan, 147 A. 
617, 60 RI 321. 


37. In re Becker, 241 NYS 869, 229 
App Div. 62, appeal dismissed In re 
Levy, 174 NHB. 461, 255 NY 238. 


38. Cal—Falloon v Superior Court 
of Los Angeles County, 248 P 10657, 
79 Cal App. 149—Furlong v White, 
196 P. 903, 51 CalApp 265—Plat- 
nauer v. Superior Court in and for 
Sacramento County, 168 P 287, 33 
Cal App. 468 

Ii—People v. Johnson, 176 NE. 278, 
$44 Ill. 182—-People v. Charone, 128 
NB. 291, 288 Ill. 220 

Okl—iIn re Kelley, 28 P.(2d) 664, 167 
OkKL 142 

Wis—Langen v Borkowski, 206 N 
W. 181, 188 Wis. 277, 43 ALR 622 

6 CJ. p 669 note 27. 


Within ethical limtis, an attorney 
owes his entire devotion to his 
chient’s interest —Mutter v. Burgess, 
290 P. 269, 87 Colo 580. 


Duty of attorney 

(1) Duty of an attorney to his 
client demands nothing more than an 
honest effort to secure justice for 
such client, and does not permit or 
excuse a resort to deception to pro- 
cure for a client even that to which 
the attorney honestly believes his 
chent entitled —iIn re Wilmarth, 172 
N'W. 921, 42 8.D. 76. 


(3) It 18 the attorney's duty, with- 
out flattery or scurrility, to present 
his view of the law, irrespective of 
an adverse ruling of the court— 
Phipps v. City of Medford, 158 P 
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sonal interests would be adverse to those of his 


b. Nature of Right to Practice 


Right to practice law Ie not a natural or constitution- 
al right, but is In the nature of a privilege or franchise. 


The mght to practice law is not a natural or 
constitutional nght,49 nor an absolute nght*! or 
a right de jure,” but 1s a privilege or franchise.* 


666, 81 Or. 119, denying rehearing 156 
P. 787, 81 Or. 119. 


Persistent in presenting points 

Although a lawyer in discharging 
his duty to a chent be persistent in 
presenting his points, he 1s within 
his rights, so long as his language 1s 
not indecorous, whether he be mght 
or wrong—Platnauer v. Superior 
Ccurt in and for Sacramento County, 
163 P. 287, 82 CaLApp 463. 


38. McWhirter v. Donaldson, 104 P. 
781, 86 Utah 293 

Acquiring interests adverse to client 
see infra § 126 

Representing adverse interests see 
infra §§ 47, 48. 


40. Ariz—In re Gibbs, 278 P 871, 
85 Ariz. 346—In re Muller, 244 P. 
876, 29 Anz 682. 

Ind—In re McDonald, 164 NE 
200 Ind. 424 

Iowa —In re Cloud, 250 NW 160, 217 
Iowa 8. 

Kan 858 

La—State v. Rosborough, 94 So. 868, 
152 La. 945 

N Y—In re Peters, 166 NE 38387, 250 
NY 695, affirming 225 NYS 144, 
221 AppDiv 607, and answering 
certified question 228 NYS. 876, 
228 App Div. 865, reargument de- 
med 170 NB. 148, 252 NY. 572 

NC—Seawell v. Carolma Motor 
Club, 184 SE 640, 209 NC 634. 

Or—In re Welnstein, 42 P (2d) 744, 
160 Or. 1. 

Vt—In re Haddad, 173 A. 108, 106 
Vt 3822 

6CJ p 669 note 29 


41. Cal—=In re Investigation of Con- 
duct of Examination for Admission 
to Practice Law, 33 P (2d) 829, 1 
Cal (2a) 61, followed in Ballf v. 
Bar Hxamuiners, 88 P (2d) 8338, 1 
Cal (2d) 789 

Ili—People y. Baker, 142 NB 65654, 
311 I) 66, 31 ALR 787. 

Iowa—In re Cloud, 250 NW. 160, 
217 Iowa 8 

SD—In re Hosford, 252 NW. 843, 
62 SD 874—In re BDgan, 218 N.W. 
1, 62 SD. 394. 


42. In re Hibs, 203 P 967, 118 Wash. 
484. 


43. Ariz—In re Miller, 244 P. 876, 
29 Ans 582. 

Cal—Townsend vy. State Bar of 
California, 291 P. 887, 310 Cal. 362. 
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The right to practice law is not 


§ 5. Constitutional and Statutory Provisions 


and Rules of Court 


a. As to admission of attorneys 
b. Miscellaneous provisions 


Idaho—In re Hdwards, 266 P. 665, 
45 Idaho 676 

Ind—In re McDonald, 164 NE 326i, 
200 Ind 424. 

Iowa —iIn re Cloud, 250 N W. 160, 217 
Iowa 38. 

Kan.—State ex rel Boynton v. Per- 
kins, 28 P (2d) 765, 188 Kan 8:99 
—In re Casebier, 284 P. 611, 129 
Kan 858 

La —State v Rosborough, 94 So 868, 
152 La 945—Meunmier v. Bernich, 
(App ) 170 So. 567. 

Mass—In re Carver, 112 NE 877, 
224 Mass. 169 

Nev —In re Scott, 292 P 291, 58 Nev. 
24, rehearing denied 296 P. 1118 


N Y—People ex rel Karlin v Cul- 
kin, 162 NH} 487, 248 NY 465, 160 
ALR 861, affirming 228 NYS 
$78, 228 App Div. 822—~In re Gold- 
stein, 220 NYS. 478, 220 App Div 
107, modifying 218 NYS. 944, 218 
App Div. 799 


Ohio —Land Title Abstract & Trust 
Co v Dworken, 198 NE 650, 129 
Ohio St. 28—-Dworken v Cleveland 
Automobile Club, 29 Ohio NP (N 
§) 607—United Mercantile Agency 
v. Lybarger, 28 Ohio NP(NS) 
319—Goodman v Western Bank & 
Trust Co, 28 Ohio NP(NS) 272 
—Dworken v. Department House 
Owners Association of Cleveland, 
28 Ohio NP (NS8) 115 


Or—In re Weinstein, 42 P (2d) 744, 
150 Or 1—In re Crum, 204 P. 948, 
108 Or. 296 


§SD—In re Brown, 264 NW 621— 
In re Hosford, 252 NW 843, 62 8 
D 374—In re Egan, 218 NW. 1, 
52 SD 3894 

Vt—In re Morse, 126 A. 550, 98 Vt 
85, 36 ALR 627 

W Va—In re Adkins, 98 SE. 888, 88 
W Va 678 

6CJ p 569 note 380. 


Of nature of public trust 

Right to practice law not only pre- 
supposes in its possessor integrity, 
legal standing, and attainment, but 
also exercise of special privilege, 
highly personal and partaking of the 
nature of a public trust—In re La- 
vine, 41 P (2d) 161, 3 Cal (2d) 324, 
modified on other grounds and re- 


“property,”44 nor 
in any sense a “contract,"45 nor a “privilege or 
iummunity,’46 within the constitutional meaning of 
those terms. It cannot be assigned or inherited, but 
must be earned by hard study and good conduct.47 
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a. As to Admission of Attorneys 


Generally, the legislature may prescribe reasonable 
rules and reguiations for admission to the bar, but can- 
not deprive courts of the right to make other, or addi- 
tional, rules pertaining thereto. 


Notwithstanding the jurisdiction and power to 
admit applicants to practice law is judicial and 


vested solely 1n the courts as hereafter shown (see 


infra § 6), 1t has been generally conceded that the 


legislature may, subject to constitutional limita- 


tions, prescribe 


hearing denied 42 P (2d) 811, 2 Cal 
(2d) 324 


44. Idaho—In re Edwards, 266 P 
665, 45 Idaho 676. 
Kan—In re Casebier, 284 P 611, 129 
Kan 858 
6 CJ p 569 note 83. 
Property right 
(1) The right to practice law has 
been held not to be a property mght 
—In re Hosford, 252 NW 848, 62 S 
D 874. 


(2) However, 1t has alao been held 
that 1t 18 a property right, existing 
by virtue of letters patent —Unger v. 
Landlords’ Management Corporation, 
168 A 229, 114 NJEHq 68. 


45. In re Casebier, 284 P 611, 129 
Kan 853—6 CJ p 569 note 84 


46. US—Biadwell v Illinois, (Ill) 
16 Wall 180, 21 L.Ed. 442 

La—Meunier v. Bernich, (App) 170 
So 567. 

Md—In re Taylor, 48 Md 28, 80 Am 
R 461 

Wash —State v. Rossman, 101 P 867, 
58 Wash 1, 21 LRA(NS) 821, 17 
Ann Cas 625 

As @ privilege or immunity within 
meaning of constitution see Con- 
stitutional Law § 458 [12 CJ p 
1110 note 85] 


47. Fla—In re Clifton, 155 So. 324, 
115 Fla 168 

Kan—In re Casebier, 284 P. 611, 129 
Kan 853 

Ohio —United Mercantile Agency v 
Lybarger, 29 Ohio NP(NS) 8319 

Vl—In re Morse, 126 A. 650, 98 Vt 
85, 86 ALR 627. 

6 CJ. p 569 note 36. 


48. US—kKeeley v. EHvans, (DC 
Or) 271 F 620, appeal dismissed 


42 SCt 184, 257 US 667, 66 L 
Ed 426 
Ariz—iIn re Bailey, 248 P 29, 380 


Ariz. 407—In re Miller, 244 P. 876, 
29 Ariz. 582 

Cal—In re Lavine, 41 P (2d) 161, 2 
Cal (24) 324, modified on other 
grounds and rehearing denied 42 
P (2d) 311, 2 Cal(2d) 324—Agg 
Large v State Bar of California, 
23 P (2d) 288, 218 Cal 834—Bry- 
donjack v. State Bar of California, 
281 P. 1018, 208 Cal. 489, 66 AL.R. 
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reasonable rules and regulations 


for admissions to the bar which will be followed by 
the courts,48 and this power to prescribe qualifica- 


1507i—In re Weymann, 268 P. 971, 
92 CalApp 646—In re Chapelle. 
284 P 906, 71 CalApp 129. 

Kan~—Depew v Wichita Assa’n of 
Credit Men, 49 P (2d) 1041, 142 
Kan 403—In re Casebier, 284 P. 
611, 129 Kan 8658. 

La—State vy Rosborough, 94 So &58, 
152 La. 9465 

JIass—In re Opinion of the Justices, 
194 NE 318 

Mich—In re Bonam, 287 NW. 
255 Mich 69 

Nev~—In re Scott, 292 P 291, 58 Nev. 
24, rehearing denied 296 P 1118 

N C—Seawell v. Carolina Motor Club, 
184 SH 640, 209 NC. 624 

Ohio—lIn re Thatcher, 12 Ohio NP. 
(N 8S.) 278 

Or—In re Crum, 204 P. 948, 108 Or. 
296. 

Tenn —Gregory v. City of Memphis, 
6 SW.(2d) 332, 157 Tenn 68 

Tex—Burns v State, (Civ App) 76 
SW (2d) 172, error granted. 

Va—Bryce v Gillespie, 168 SH 6538, 
160 Va 187 

Wis —State v. Cannon, 240 NW 441, 
206 Wis 874 

6 CJ p 669 note 31, p 572 note 68. 

Declaratory of inherent power of 

court 

Statute declaring that the supreme 

court shall, by general or special 

rules, regulate admission of attor-~ 

neys to practice in sitte courts 1s 

declaratory of power inherent in the 

supreme court to control and super- 

vise the practice of law generally.— 

Rhode Island Bar Asa’n v Automo- 

bile Service Ass’n, (RI) 1798 A 189. 


Legal services not connected with af- 
ministration of law in court pro. 
ceedhhngs 

(1) Legislature may establish 
whatever qualifications 1t chooses for 
those permitted to render any type 
of legal service which has nothing 
to do with the administration of the 

law in court proceedings—State v. 

Cannon, 340 N.W. 441, 206 Wis 374. 


(2) Legislature in punishing prac- 
tice of law except by licensed at- 
torneys is empowered to authorize li- 
censed realty brokers to draw deeds, 
bonds, mortgages, leases, releases, 
agreements and assignments.—Mor- 


46, 


8 5 


tions cannot be irrevocably surrendered.£? How- 
ever, the legislature may not impose unreasonable 
rules or deprive the courts of their inherent power 
to prescribe other rules and conditions of admis- 
sion to practice,59 nor take from the courts the 
right and duty of actually making orders admitting 
applicants,5! and the admitted power of congress 
to prescribe qualifications for attorneys in the fed- 
eral courts cannot be exercised as a means for 
the infliction of punishment for the past conduct of 
such persons52 The authority of the legislature 
1s denied by some courts on the ground that courts 
have the sole right to prescribe for themselves the 
qualifications of their ministers of justice, and the 
rules and regulations for their admission, without 
interference by a coordinate branch of the gov- 
ernment 53 It has been held, however, that a mere 
declaration of the effect to be given to a purely 
judicial act of the supreme court in directing the 
admission of an attorney at law to practice before 
it is not a legislative interference with judicial 
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power 54 


Courts may make reasonable rules and regula- 
tions for admission to the bar,55 and may prescribe 
qualifications 1n addition to those provided by stat- 
ute.56 However, a court rule requiring the em- 
ployment of local counsel by counsel of record, 
not maitaining an office in the county, has been 
held invalid,57 as the privilege conferred on a per- 
son admitted to practice as attorney 1s state wide 
and cannot be abridged by local court rule.58 


b. Miscellaneous Provisions 


The validity of certain other statutory provisions has 
been before the courts for adjudication. 

A statute authorizing the court of appeals to 
adopt rules regulating practice of law and pro- 
viding for procedure for disciplining attorneys was 
held not unconstitutional.59 A clause excepting, 
from a statute defining practice of law, laymen’s 
activities without resort to court proceedings, in 


rls v Muller, 172 A. 63, 113 NJ Law 
46, reversing 168 A. 772, 11 NJ Misc 
866. 


Legislature has power to exact of 
those desiring to practice law such 
qualifications as, in the legialature’s 
judgment, are necessary to protect 
eitizens from becoming unconscious 
victims of dishonesty or incompe- 
tence—State v. Cannon, 240 N.W. 
441, 206 Wis 874 


Legalation forbidding practice of 
law relating to the performance of 
functions of attorney before a court 
by individuals other than members 
of the bar would be within compe 
tency of the legislature, and crimes 
might be established as well as civil 
remedies for infraction of such pro- 
hibitions —In re Opinion of the Jus- 
tices, (Mass) 194 NE 813. 


Statute relating to board of exam- 
iners held valid.—In re Chapelle, 284 
P 906, 71 CalApp 1329. 


membership of attorneys 

State Bar Act was held not void 

because of a provision therein for 

compulsory membership of attorneys. 

—In re Scott, 292 P 291, 58 Nev. 24, 
rehearing denied 296 P 1113. 


State statutes regulating the prac- 
tice of law are inapplicable to fed- 
eral courts.—Ex parte McCue, 293 P. 
47, 211 Cal 67. 


48. Ex parte Steckler, 164 So 41, 
179 Le. 410, appeal dismissed 51 S 
Ct. 781, 292 U.S 610, 78 LEd 
1470 

60. Cal—In re Chapelle, 234 P 906, 
Tl CalApp 139. 

Le—Hx parte Steckler, 154 So 41, 


179 La 410, appeal dismissed 654 S 
Ct 781, 292 US. 610, 78 LEd 1470 
Masg—In the Opinion of the Jus- 
tices, 191 NE 318 
RUunmn—In re Grantham, 227 NW 
180, 178 Minn. 335—In re Hum- 
phrey, 2287 NW. 179, 178 Minn 331 
NC—Seawell v. Carolina Motor Club, 
184 SE 6410, 209 NC. 624 
6CJ p 672 note 64. 
Fowers not possessed 
(1) Permission to practice law 
cannot be given by the legislature, 
except subject to requirements for 
admission to the bar established by 
judicial department—iIn re Opinion 
of the Justices, (Mass) 194 NB 313 
—In re Thatcher, 12 Ohio NP (N.S) 
278. 


(2) Legislature has no power to 
enact legislation designed to permit 
practice of law relating to perform- 
ance of functions of attorney before 
court by individuals other than by 
members of the bar, since permission 
to practice law is within exclusive 
cognizance of the judicial depart- 
ment.—In re Opinion of the Justices, 
supra 

(3) Legislature may make excep- 
tions to prohibitory provisions with 
regard to practice of law, but per- 
mission cannot thereby be conferred 
to practice law, except subject to the 
judicial denpartment—In re Opinion 
of the Justices, supra. 


(4) A joint legislative resolution 
requiring the court to giant a lcense 
to certam individuals to practice law 
cannot avoid the requirements of a 
general statute, Code (1918) «¢ 119 § 
1 (§ 4699), and rules of court made 
pursuant thereto, regulating the 
granting of license and prescribing 


order to entitle applicant to a license 
—In re Adkins, 98 SE. 888, 88 W. 
Va 673 


51. In re Lavine, 41 P (2d) 161, 2 
Cal (2d) 324, modified on other 
grounds and rehearing denied 43 
P (2d) 811, 2 Cal (2d) 324—In re 
Chapelle, 284 P. 906, 71 Cal App. 
129 


52. Ex p Garland, 71 U.S 3838, 18 
Ld 366, 375 


53. Ili—In re Day, 54 NE 646, 181 
Ili 78, 60 LRA. 619. 

N J—In re Branch, 67 A. 431, 70 N 
J Law 587 

Pa.—Splane’s Pet, 16 A. 481, 138 Pa. 
537 

Uteh—In re Plats, 1382 P. 890, 42 
Utah 489. 

6 CJ p 578 note 65. 


84. Hoopes v. Bradshaw, 80 A 1098, 
281 Pa 486, distinguishing Splane’s 
Pet, 16 A 481, 128 Pa. §27. 

55. Cal—In re Cate, (App) 278 P. 
617, supplementing opinions 270 P. 
968 and 271 P 3866 

Ind—In re McDonald, 164 N.B 
200 Ind 4324. 


86. Ariz—iIn re Bailey, 248 P 329, 
80 Ariz 407—In re Miller, 244 P. 
376, 29 Ariz 682 

Cal—In re Lavine, 41 P (2d) 161, 3 
Cal(2d) 824, modified on other 
grounds and rehearing denied 42 
P (2a) 311, 2 Cal.(2d) 324 

Wis —State v. Cannon, 240 NW. 441, 
206 Wis. 374. 


87. Meyer v. Brinsky, 195 NH. 702, 
129 Ohio St. 371. 


S88. Meyer v Brinsky, supra 


58. Commonwealth ex rel. Ward v. 
Harrington, 98 SW.(2d) 58, 266 


261, 


study and degree of preparation mn Ky. 41. 
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enforcing, securing, settling, adjusting, or com- 
promising defaulted, controverted, 
counts or claims, was held unconstitutional, but 
the remainder of statute was valid legislation in 
aid of the supreme court’s inherent power.60 


§ 6. Jurisdiction to Admit 
a. In general 


b. Patticular courts or boards 


a. In General 


Power to admit applicants to practice law Is Judicla! 
Power is not an arbi- 


and vested solely in the courts 
trary or despotic one. 


Attorneys being officers of the court (see supra 
§ 4 a), the power to admit applicants to practice 
law 1s judicial and not legislative, and 1s vested 


60. Meunier v. Bernich, (La App ) 
170 So. 567. 


61. Cal—In re Lavine, 41 P (2d) 
161, 2 Cal(2d) 3834, modified on 
other grounds and rehearing denied 
42 P.(2d) 811, 2 Cal(2d) 324— 
Howe v State Bar of California, 
298 P 26, 212 Cal 222—Townsend 
v State Bar of Cabfornia, 291 P 
8837, 210 Cal. 862—Brydonjack v 
State Bar of California, 281 P 
1018, 208 Cal 489, 66 ALR 1507— 
In re Cate, (App) 278 P 617, sup- 
plementing opinions 270 P 968 and 
271 P. 856—In re Chapelle, 234 P 
906, 71 CalApp 129 

Conn —Rosenthal v State Bar Exam- 
ining Committee, 165 A. 211, 116 
Conn. 409, 87 ALR 991. 

Idaho—-In re Edwards, 266 P 665, 
45 Idaho 676 

Ill—People v. People’s Stock Yards 
Staite Bank, 176 ND 901, $44 Ill 
462. 

Kan—State ex rel. Boynton v. Per- 
king, 28 P.(2d) 766, 188 Kan 899 
La —Meunier v. Bernich, (App) 170 

So 567. 

Mass —In re Opinion of the Justices, 
194 NB 818—In re Opinion of the 
Justices, 180 NB 725, 279 Mass 
607, 81 ALR 1059 

Neb—State ex rel. Wright v. Bar- 
low, 268 N.W. 96. 

Ohio—In re Thatcher, 12 Ohio NP 
(NS) 278 

Or—In re Crum, 204 P. 948, 108 Or 
296 

Pa.—In re Olmsted, 140 A 6384, 292 
Pa. 96—Wildermuth’s Admission, 7 
Pa Dist. 6. 

§ D—In re Hosford, 252 NW 848, 62 
SD. 874 

Tex—Burns v State, (CivApp) 76 
S'W.(2d) 172, error granted. 

W Va—In re Adkins, 98 SE 888, 
88 W Va. 678. 

Wis —State v. Cannon, 321 N.W. 603, 
196 Wis. 584 

6 CJ. p 571 note 6L 
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or disputed ac- 


in the courts only.61 However, this power to ad- 
mit attorneys is not an arbitrary and despotic one, 
to be exercised at the pleasure of the court, or 
from passion, prejudice, or personal hostility; but 
it is the duty of the court to exercise and regulate 


it by a sound and just judicial discretion.6? 


b. Particular Courts or Boards 


Power to admit to practice is sometimes vested In the 


supreme court or courts of appeal and sometimes in 
courts of general jurisdiction. 


In many jurisdictions the power to admit to prac- 
tice is exercised by courts of record of general 


jurisdiction,®= but exclusive power to admit ap- 


plicants to the 


of appeal 65 


Judicial t shonld control 
the appointment of its officers, in- 
cluding its attorneys—In re Cate, 
(Cal App) 278 P 617, supplementing 
opinions 270 P 968 and 271 P 356 


One fanction of supreme court is 
te admit only properly qualified per- 
sons to practice of law, and to pre- 
vent practice of law by uneuthorized 
persons—State ex rel Boynton v 
Perkins, 28 P (2d) 765, 138 Kan 899 


in Mew Jersey, attorneys at law 
are not admitted to practice by the 
court They are invested with that 
privilege by letters patent issued by 
the governor of the state when he is 
assured that such licensees are pos- 
sessed of the proper qualifications by 
@ recommendation to that effect from 
the supreme court—In re Branch, 
57 A 481, 70 NJ Law 587, 676—In re 
Raisch, 90 A. 12, 88 NJ Eq 82 


62. Or—In re Crum, 204 P. 948, 108 
Or 296 

SD—In re Hosford, 252 N.W. 843, 
62 SD 374. 

6 CJ p 572 note 62. 


68. In re McDonald, 164 ND 
200 Ind 424 


Ocurt of county in which applicant 
resides 

Under Const art 7 § 21, and Burns 
St Annot (1914) § 997, an applicant 
for admission to the bar must apply 
to the circuit court of the county in 
which he resides—IiIn re Holt, 108 
N BH. 860, 188 Ind. 248 


6& Idaho—Anderson v Coolin, 149 
P. 286, 27 Idaho 884 

Philippine —In re Guarina, 24 Philip- 
pine 37 

RI—Rhode Island Bar Assa’n v. Au- 
tomobile Service Ass’n, 179 A. 189. 

Wash —In re Bruen, 172 P. 1152, 102 
Wash 472 

6 CJ. p 573 note 71. 


7i1 


261, 


bar 1s sometimes vested by the 


legislature 1n the supreme court®4 or other court 


in California 

(1) Under the State Bar Act nass- 
ed in 1937, the power and jurisdiction 
to admit attorneys to practice is 
vested in the supreme court—In re 
Weymann, 268 P. 971, 92 Cal App. 
646 


(2) Prior thereto, such jumsdiction 
and power was vested in the district 
courts of appeal under the then ex- 
isting legislation—In re Wells, 163 
P 657, 174 Cal 467—-Danford v Su- 
pernor Court of California in and for 
City and County of San Francisco, 
198 P. 272, 49 CalApp 803—In re 
Mash, 179 P. 897, 89 CalApp 548— 
6 CJ. p 572 note 72 


Acting on certificate of state boaril 
of examiners 

A statute conferring on the su- 
preme court power to determine the 
right of an applicant to be admitted 
to the practice of law will be con- 
strued to require the court to act 
only on the certificate of the state 
board of law examiners.—In re Bow- 
ers, 192 S'W. 919, 187 Tenn 198, re- 
hearing denied 194 SW. 1098, 187 
Tenn 189. 


Admigsion to practice in supreme 
court carries with i, by virtue of 
statutory provisions in some juris- 
dictions, the right to practice in the 
lower courts on a showing of an 
honest disposition and good moral 
character.—Martin v Ins Co., 25 Pa. 
Dist. 455 


in Mew York, admission to prac- 
tice by the appellate division admits 
the applicant to practice m all 
courts, including the court of ap- 
peals—Matter of Backus, 136 N.YS 
484, 151 App.Div. 813 


65. In re Klein, 169 NE 897, 252 N. 
Y 816, reversing 283 NYS 801, 
226 App Div 659—Maiter of Bac- 
kus, 186 NYS 464, 151 App Div. 
813—6 C.J. p 572 note 73. 


Commissioner of potents. By act of congress, 
the commissioner of patents, subject to the approval 
of the secretary of the interior, may prescribe rules 
and regulations governing the right and qualifica- 
tions of a person to act as a patent agent or at- 
torney before his office.66 


The United States Board of Tax Appeals has 
power to adopt rules as to the persons who may 
practice before it as attorneys, notwithstanding the 
absence of an express statute providing for a list 
of enrolled attorneys.6? 


§ 7. Capacity and Qualifications 
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in every jurisdiction by the local statutory and 
constitutional provisions and rules of court and 
compliance with these requirements is prerequisite 
to the practice of law.68 The ultimate purpose of 
all regulations of the admission of attorneys is to 
assure the courts the assistance of advocates of 
ability, learning, and sound character and to pro- 
tect the public from imcompetent and dishonest 
practitioners.69 


In the federal courts, the qualifications for ad- 
mission are prescribed by court rules, and, gen- 
erally, a member of the bar of a state 1s admis- 
sible on motion on a proper showing of compli- 


a. In general 


ance with the rules. 


b. Good moral character 


c Citizenship and residence 


d. Women and minors 


a. In General 


Compliance with local statutory provisions and rules 
of court Is prerequisite to the pract.ce of law. 


The right to admission to practice is governed 


66. USRevSt § 487, as amended by 
Act Febr 18, 1922 § 8 [42 St at L. 
p 890 c 58], US Code tit 35 § 11. 


67. Goldsmith v. U Ss. v Board of 
Tax Appeals, 46 SCt 215, 270 U.S 
117, 70 L.Ed 494, affirming 65 App. 
DC 229, 4 F (2d) 432 


eo. Til—People ex rel. Courtney v. 
Association of Real Hstate Tax- 
payers of Illinois, 187 NE 823, 854 
Ill 102 

Ohio —Land Title Abstract & Trust 
Co v. Dworken, 198 N.E. 650, 129 
Ohio St. 238. 


might to practice law is limited 
to persons of good moral character 
with special qualifications ascertain- 
ed and certified as prescribed by law. 
—In re Clifton, 1655 So. 324, 115 Fila 
168—In re Casebier, 284 P. 611, 129 
Kan 858—IiIn re Opinion of the Juz- 
tices, (Mass) 194 NBD 313—In re 
Weinstein, 42 P (2d) 744, 160 Or. I 
— € CJ p 569 note $3. 


68. Rosenthal v. State Bar Examin- 
ing Committee, 165 A. 211, 116 
Conn 409, 87 ALR. 991. 


Other statement of rule 

A license to practice law is a guar- 
anty that, as far as the court 1s ad- 
vised, the licensee 1s fit and proper 
to assume the responsibilities of an 
attorney, to enjoy and safe-keep con- 
fidencea of others, and to aid and as- 
sist in the care and management of 
their legal business and affairs.— 
People v Czarnecki, 109 NE 14, 268 
Ill. 278 

Right to appear before the board 
of tax appeals of the United States 
is subject to such limitations and 
conditions as are necessary for the 
protection of the department and the 


b. Good Moral Character 


Possession of a good moral character Is universally 
required as a condition to the right to admission to 


practice. 


publiec—Goldsmith v U S Board of 

Tox Appeals, 65 AppDC 239, 4 F 

(2d) 422, affirmed 46 SCt 4215, 270 

US 117,70 LEG 494 

Capacity of register of deeds to 
practice law see Registers of Deeds 
§ 9 (568 CJ p 1073 note 63] 

70. Ala—EZix parte Thompson, 152 
So. 239, 228 Ala i113, followed in 
Ex parte Walker, 152 So 246, 228 
Ala 180, and In re Countryman, 
152 So. 257, 228 Ala 21 

Cal—Vaughan v. State Bar of Cali- 
fornia, 284 P 909, 208 Cal 740— 
In re Mash, 179 P. 897, 39 Cal App 
548 

Fla —In re Clifton, 155 So 324, 115 
Fla 168. 

Hawai.—in re Roberts, 30 Hawai 
588 

N Y—tIn re Rouss, 116 NEL 782, 221 
NY 81, affirming 155 NYS. 557, 
169 App Div 629, reargument de- 
nied and amendment of remittitur 
granted 117 NE 1088, 231 N.¥ 
66% 

NC—In re Farmer, 
191 NC. 285 

Or—In re Crum, 204 P. 948, 108 Or. 
296. 

6 CJ. p 578 note 83. 

Good character, not reputation, re- 

quired 
Applicant for license to practice 
law is required to show good moral 

“character,” or what he really is, as 

distinguished from good “reputa- 

tion,” or the opinion generally enter- 

tained of him—iIn re Weinstein, 42 

P (2d) 744,150 Or. L 


tack of proper conception of ethics 

A man of mature years and of 
good general reputation, who, as 
found by board of law examuners, 
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181 SE 661, 


The possession of a good moral character is 
universally required as a condition precedent to the 
right to admission to practice.79 This includes at 


has fauled to conceive the nature of 
the duties of attorney, and has no 
proper conception of the ethics of 
the profession, having solicited busi- 
ness for a member of the bar, etc, 
should not be admitted to practice 
law—In re Bowers, 200 SW _ 831, 
188 Tenn. 662 


Facts held to negative good moral 


character 
(1) Facts disclosing applicant had 
been disbarred in another state, con- 
victed of forgery, and adjudged in 
contempt for practicing law without 
@ license—In re Garland, 28 P (2d) 
854, 219 Cal 66L 
(2) Concealing former application 
for admission and withdrawal there- 
of because of objections to his moral 
character—In re Wells, 163 P. 667, 
174 Cal 467. 


(3) Convictions of assault and 
carrying concealed weapons; and de- 
nial of custody of child in divorce 
proceedings as not a fit and suita- 
ble person to have such custody — 
In re Farmer, 131 8.0 661, 191 NC 
285. 


(4) Indictment for felony —State 
v Podell, 207 NW. 709, 189 Wis 
457. 

(5) Making false statements in 
affidavits accompanying application 
—Spears v. State Bar of Calfornia, 
294 P. 697, 311 Cal. 183, 72 ALR 
923. 


(6) Obtaining a loan by concealing 
material facts, and assisting another 
attorney before admission by advis- 
ing witnesses to evade giving honest 
answers—iIn re Wells, 163 P. 6657, 
174 Cal. 467. 


(7) Obtaming goods by false pre- 


7 C.J.8. 


least common honesty.71 The standard of per- 
sonal and professional integrity which should be 
applied to persons admitted to practice law is not 
satisfied by such conduct as merely enables them to 
escape the penalties of the criminal law,” and 
an applicant may be rejected for want of good 
moral character although guilty only of acts which 
would not be cause for disbarment or suspension 78 


Certificate as to good character of applicant 
should be given by practicing attorneys only from 
personal knowledge or after painstaking inquiry 
into the matter.74 


c. O1tizenship and Residence 


A necessary qualification for admission to practice, 
generally, is that the applicant be a citizen of the United 
States. Residence in the state is sometimes required. 

A necessary qualification for admission to prac- 
tice, generally, 1s that the applicant must be a 
citizen of the United States,75 as an alien cannot 
well take the oath required of attorneys and coun- 
selors.‘6 In some states, however, one who has 
declared his intention to become a citizen of the 
United States and who possesses the other neces- 
sary qualifications may be admitted by virtue of 
statutory provisions,’? but an attorney, admitted 
under such conditions, is not admissible to the bar 
of a district court of the United States where, 
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after such admission to the bar of the state court, 
his petition for admission to citizenship was de- 
nied.78 

Residence. Although it has been held that an 
applicant, although not a resident, may be admitted 
if he possesses all the other qualifications,’? bona 
fide residence in the state is an essential condi- 
tion for original admission to the bar in some juris- 
dictions, with actual domicile and an established 
place of business 89 The question of what shall be 
the required connection between residence and the 
practice of law 1s primarily for the state where 
the practice is sought to be conducted,®1 and resi- 
dence within the meaning of a statute requirmg 
residence for a certain period prior to admission 
means the abode where one actually lives, and not 
a mere naked legal residence.®? 


d. Women and Minors 


There fs a conflict as to the right of women to be 
admitted to the practice of law. Generally, a minor Ie 
not eligible for admission to the bar. 


A woman has no right at common law, or under 
the constitution of the United States, or under stat- 
utes in some jurisdictions, to practice law, and, 
except in those jurisdictions where special stat- 
utory provisions have been made, rendering her 
eligible, 1t has been held that she cannot be ad- 
mitted to the bar as an attorney,8® although there 


tense, larceny, Or conspiracy to com- 
mit it, forgery, and extortion—In re 
Dillingham, 124 8H. 180, 188 NC 
162 


71. People v Macauley, 82 NH 612, 
280 IlL 208, 120 AmSR 287—6 C 
J. p 574 note 84 

72. People v Macauley, supra 


73. Cal—In re Wells, 168 P 657, 
174 Cal 467 

Or—In re Weinstein, 42 P (2d) 744, 
1650 Or. L 


74 In re Dillingham, 124 SE 1950, 
188 NC 162 


76. Agg Large v State Bar of Cal- 
ifornia, 28 P (2d) 288, 218 Cal. 3384 
— § CJ p 578 note 74. 


islands 

(1) Under the treaty of Paris pro- 
viding that all Spamish subjects re- 
maining in the islands and not pre- 
serving their allegiance to Spain by 
certain acts shall be held to have re- 
nounced it and to have adopted the 
nationality of the termtory, one who 
left the islands, although for tem- 
porary purposes, has been held to 
have lost his right to claim citizen- 
ship and with it the right to practice 
law in the Archipelago—Bosque v 
U 8S. 28 SCt 601, 209 US 91, 52 
LEd 698, affirming 1 Philippine 88 


(2) A child under parental author- 


ity whose father made no declaration 
of intention to retain Spanish citi- 
zenship under such treaty 18 a citi- 
zen and qualified to enroll for the 
bar examination -—Matter of Arnaz, 
§ Philippine 705, 6 Oif Gaz. 549 


(3) The son of a Spaniard born in 
Cuba, but who was of age on April 
11, 1899, and made no declaration of 
intention to claim Spanish citizenship 
is, likewise, a citizen of the Philap- 
pine Islands and entitled to enroll 
for the bar examination —Matter of 
Villapol, 9 Philppine 706, 6 Off Gaz 
550 
6 CJ p 578 note 74 [d]. 


76. In re Admission to Bar, 84 N 
W 611, 61 Neb 58 


77. Telegdi v State Bar of Calfor- 
nla, 288 P. 821, 208 Cal 798—How- 
den v State Baer of Cabfornia, 283 
P 820, 208 Cal 604—6 CJ. p 578 
note 76 


Court cannot make exceptions to 
statate 

An alien applicant for admission 
to the bar, who had filed his appli- 
cation and taken his examination be- 
fore the amendment of Code Civ. 
Proc § 275, by St (1921) p 588, per- 
mitting citizens to be admitted to 
the bar and providing that aliens 
previously admitted to practice must 
complete their naturalization within 
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one year, or have their certificares 
revoked, became effective on July 29, 
1931, 18 not entitled to have an order 
entered admitting him as of a day 
prior to the effective date of the 
amendment, since the statute covers 
his case, and the court cannot wnite 
exceptions therein —Petition of Har- 
rison, 211 P 26, 59 CaLApp. 539 


Statute not modified by general stat- 
ute 

Statute permitting one declering 
his intention to become a citizen to 
be admitted has been held not modi- 
fied by a later statute generally pre- 
scribing regulations as to admission 
to practice law—Telegdi v State 
Bar of California, 283 P. 821, 208 
Cal 79%—Howden v State Bar of 
California, 288 P 820, 208 Cal 604 


78. In re O'Sullivan, (D C Mont ) 267 
F. 230 


78. In re Tryon, 96 A. 235, 114 Me 
549. 


so. Ind—In re De Benedetto, 148 N. 
BH 418 

Wis—In re Pierce, 207 N W. 966, 189 
Wis 441. 


Sl. In re Pierce, supra. 
$2. In re McGrath, 278 N.Y.S. 185, 
248 App Div 803 


83. Ex parte Hale, 89 S.H 216, 145 
Ga. 350—6 CJ. p 574 notes 88, 89 


§7 


is authority to the contrary.84 Objections to the 
admission of women to the bar, aside from the 
fact that it has no warrant under the common law, 
lay in the fact that an attorney is a quasi-officer 
of the court and an admission of women to that 
office would mean that they were eligible to all 
other offices,?5 and there has been raised a further 
and stronger objection to the admission of married 
women on the ground of their disabilities arising 
from coverture 86 


In statutes authorizing the admission of attor- 
neys generally and which provide that any “per- 
son” or “citizen” having certain prescribed qual- 
ifications may be admitted on application, the words 
“person” and “citizen” have been held not to 1n- 
clude women, even though there may be a general 
provision in the statute law that words :mport- 
ing the masculine gender shall be construed to 1n- 
clude the feminine 87 


Nevertheless, the legislature has abundant power 
to provide for the admission of women to the bar 
of the state, and by specific statutory provisions 
women are now entitled to practice in the supreme 
court of the United States and in the highest 
courts of many of the states 8 
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Minors The general rule is that a minor is not 
eligible to admission to the bar; most of the stat- 
utes provide that the applicant shall be twenty- 
one years of age, and it seems that this 1s a nec- 
essary requisite even where there 18 no special 
provision,89 although a male person over eighteen 
years of age, whose disabilities have been removed 
by court pursuant to statute, has been held enti- 
tled to be examined as to his qualifications to prac- 
tice law.99 


§ 8. —— Preliminary Study and Clerkship 


Compliance with statutory provisions and court rules 
with respect to the course and length of study is es- 
sential for admission to practice law 

In nearly all the states the legislature has com- 
mitted the course and length of study to be pre- 
scribed by the courts. As a rule the applicant must 
have studied law for a certain period either in a 
law school or while serving a clerkship in the office 
of a practicing attorney,91 and in some jurisdic- 
tions courts have promulgated rules relating to gen- 
eral educational requirements.°2 The applicant, 
during his period of clerkship, must have been ac- 
tually engaged in assisting the attorney whom he 
serves, 1n his business and under his control,!? 


8 Colo—lIn re Thomas, 27 P. 707, 
16 Colo. 441, 13 LRA 638 

Conn—In re Hall, 50 Conn 181, 47 
AmR 655 

Ind —In 1e Leach, 34 NE. 641, 184 
Ind 665, 31 LRA TOL 

N.H —Ricker’s Pet, 29 A. 559, 66 N 
H 207, 24 LRA 740. 

Pa-—In re Enlgore, 17 Wkly NC. 476 

6C.J p 575 note 93 


85. Matter of Bradwell, 55 Ill 585 


86 US—Bradwell v. Illinois, (Ill) 
16 Wall 130, 21 Ld 442—In re 
Lockwood, 9 CtCl. 346 

Irll—Matter of Bradwell, 55 Ill 535 

NH—R.ckers Pet, 29 A 6559, 66 N 
H 207,34 LRA 740. 


S7. Md—In re Maddox, 50 A 487, 
938 Md. 727,55 LRA 298 

Mass-——Robinson’s Case, 131 Mass. 
$76, 41 Am R. 239 

Tenn—State v. Davidson, 22 Ww 
208, 92 Tenn. 581, 20 LRA. 811 

Wis —Matter of Goodell, 39 Wis. 2382, 
20 Am R. 42. 

6CJ p 574 note 90 

ss. Colo—lIn re Thomas, 27 P 707, 
16 Colo. 441,18 LRA 6&88 

N Y.—In re Stoneman, 58 AmR. 3385. 

Wis.—In re Goodell, 81 NW. 5651, 48 
Wis. 693 

es. Ark—Hixr p Coleman, 15 SW. 
470, 54 Ark 235. 

Neb.—In re Admission to Bar, 84 N. 
W 611, 61 Neb. 58. 

90. State v. Baker, 6 So 446, 25 File. 
598. 

8l. In re Moskovitz, 155 N.YS 4865, 


169 App Div 527—6 CJ p 577 note 
19 


Ayproved law school 

Where a bar examining committee 
permitted applicant to take an ex- 
amination not knowing his studies 
were limited to the evening classes 
of a law school which were not ap- 
proved, the committee did not walve 
the requirement of study in an ap- 
proved law school—Rosenthal v 
State Bar Examining Committee, 165 
A 211, 116 Coan 409, 87 ALR. 991 


Waiver of service of clerkship 

Neither L (1918) ¢c 105 § 2, nor the 
rules for admission to the bar pre- 
scribed by the court of appeals, con- 
fer any power on the appellate divi- 
sion Of the supreme court to waive 
the requirement of such rules requir- 
ing clerkship as a condition preced- 
ent to admission to the bar—In re 
AIcGinniss, 178 N.YS 209, 186 App 
Div. 9358 


Service in office of counselor neces- 
sary 

Where there was a general over- 
hauling of rules concerning admis- 
sion to the bar fifteen months before 
a student began service under an at- 
torney who was not a counselor, with 
whom he served for about six months 
before he became aware that rule 
4—C, as amended, required service un- 
der a counselor, his application to be 
permitted to take an examination as 
though he had served under a coun- 
selor for such six months will be 
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denied —In re Schahck, 1380 A. 520, 8 
NJMise 936. 


Full-time law school 

Proposal of a bar association to 
extend the period of training for 
part-time law schools and to leave 
the period of training for full-time 
law schools the same was denied un- 
der a definition of "full-txmme law 
school,” as one where hours of at- 
tendance are so arranged that at 
least two thirds of the weekly class- 
room time 18 scheduled after 9 <A. 
M. and before 4 P M, and “part- 
time law school” ag any other —Pe- 
tition of Association of Bar of City 
of New York, 177 NH 428, 257 NY 
211 


68. In re EK, 98 A. 668, 88 NJ Law 
157. 


Bar examiners may not relax rule 

Applicant for admission to an ex- 
amination to the bar is not entitled 
to be relieved from paragraph (d) 
of rule 4 that, at least three years 
before taking a bar examination, ap- 
plicant should have graduated from 
an approved high school or have 
passed an examination equivalent to 
that of graduation in a public high 
school, and bar examiners have no 
authority to relax such rule—In re 
EK, 98 A 668, 88 NJ Law 157. 


93. N Y—In re Moskovitz, 155 N Y. 
S 485, 169 App Div. 527 

Pa—Dunn’s Application, 9 Pa.Dist. 
107. 

6 CJ. p 577 note 20. 


7 C.Jd.8. 


and must have studied under the personal direc- 
tion of the attorney® in an office within the juris- 
diction.96 


On fatlure in examination. In some jurisdic- 
tions, court rules require an applicant for an exam- 
ination to serve a clerkship in the office of a coun- 
selor where he has failed in a previous examination, 
and this requirement has been held not satisfied 
by taking a course at law school during the pre- 
scribed period.96 While such a rule has been held 
to apply to attorneys of other jurisdictions recently 
admitted,®? it has also been held not to apply to 
attorneys of other jurisdictions with a long record 
of service.9§ 


Reduction of term. The statutes quite generally 
provide for a reduction of the term of the clerk- 
ship on proof of the applicant having pursued clas- 
sical studies to a certain extent 99 


§ 9. Application for Admission 


Applicants for admission to the bar or to bar ex- 
aminations must comply with rules relating to applica- 
tion therefor, as filing of required certificates, etc 

An application for admission to the bar filed 
before the effective date of an amending statute 
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is not controlled by such amending statute! Ap- 
plicant should make a full disclosure of any crim- 
inal charges preferred against him,? notwithstand- 
ing such charges were subsequently dismissed. 
After dismissal of a petition for admission to prac- 
tice law, applicant may make a new application for 
admission.* 

Admission to exanunations. In some jurisdic- 
tions, court rules require a person intending to 
take bar examinations to post notices thereof and 
to file applications and certificates relative to his 
right to be adm:tted to such examinations, and such 
persons must fully comply with these rules and 
regulations.5 In some states, an application for 
admission to bar examinations must be made by a 
counselor in open court on an affidavit or verified 
petition on the opening day of the term, as the 
court cannot consider informal oral applications by 
students at all sorts of tmmes and places;® and 
a certificate as to preliminary education may not 
ordinarily be filed nunc pro tunc.? While it has 
been held that a certificate of commencement of 
clerkship filed in vacation will not be reckoned as 
relating to the previous term of court,® the filing 
of such certificate nunc pro tunc has sometimes 
been allowed.® 


Olerkship must be regular daily em- 


ployment 

Under Court of Appeals Rules, 
rules 4, 6 (48 NE vi), applicant is 
not entitled to admission to the bar 
on a showing of perfunctory, nom- 
inal, or occasional attendance at @ 
law office; but the rules require 
that bis clerkship shall be his regu- 
lar daily employment —In re Mosko- 
vitz, 156 NYS 485, 169 App Div. 527 
—§ C.J. p 677 note 20 [a]. 
Vacation perlod 

Character committee could not re- 
fuse to certify applicant for admis- 
sion to the bar because he worked 
in hotel during vacation applicable 
on the year of required clerkship — 
In re Klein, 169 NH 397, 252 NY 
816, reversing 233 N.YS. 801, 226 
App.Div. 659. 
94 Baker v Judges Ulster C. Pl, 4 

Johns.(N Y) 191 
95. In re Staub, 128 A 641, 99 NJ 

Law 878—In re Meigs, 158 A. 102, 

9 N.J.Mise. 284. 


941, 
97. In re Meigs, 158 A. 102, 9 NJ 
Misc. 234. 
98. In re Natelson, 129 A. 183, 8 NJ. 
Misc. 549. 
96. Order for allowance to attor- 
ney’s clerks for classical studies 
must be obtained from a judge at 
the commencement of the clerkship, 
the question of such allowance wll 


not be considered on application for 

admission.—Anonymous, 3 Wend. (N 

Y) 456 

Belaxation of rule on petition of the 

bar 
The rule of court prescribing the 
period of study may be, 1t has been 
said, relaxed in a particular instance 
on a petition of a majority of the 
members of the bar.—In re Reynolds, 

29 PaCo 187 

i. Brydonjack v. State Bar of Cali- 
fornia, 281 P 1018, 208 Cal. 439, 
66 ALR 16507. 

2 Spears v. State Bar of Calfor- 
nia, 294 P 697, 211 Cal 188, 72 A 
LR 928 

3 In re Garland, 28 P.(2d) 354, 219 
Cal 661 

4 Rosencrans v. Tidrington, 166 N. 
E 706, 199 Ind 140 


& NY—In re Moore, 15 NH 
108 N ¥. 280. 

Pa —Moore’s Application, 9 Pa Dist. 
109 

6 C.J. p 576 notes 4 [a], 6. 


Date when qualifications first exist. 


ed. 

One 1s not entitled to take a bar 
examination where certificate of 
academic qualifications does not give 
the date when such qualifications 
first existed, and fails to show that at 
least three years will have expired 
when the bar examination is held — 
In re Cole, 169 A 634, 12 NJ Misc 


181, 
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Registration preliminary to begin- 
ning legal studies see infra § 18. 
6 In re Caplin, 180 A. 626, 8 NJ. 

Misc 940 


7 InreK, 98 A 668, 88 NI Law 
167—In re Sachs, 169 A. 634, 12 
NJMisc 142 

megents’ certificate 
A. court rule requiring proof that 

applicant had, within three months 

after commencing his clerkship, 
passed the regents’ examination has 
been held mandatory, and an appli- 
cation for exemption from its re- 
quirements will be denied—In re 
Moore, 15 NE. 869, 108 NY 280— 
Moore’s Application, 9 Pa.Dist. 109. 


8S Hx p. Sayre, 7 Cow.(N Y) 368. 


® In re Trusdell, 180 A. 622, 3 N J. 

Mise. 940. 
wy whom application made 

Applheation for leave to file a cer- 
tificate of commencement of clerk- 
ship nunc pro tunc should be made 
by @ counselor at law, and be based 
on a proper affidavit stating the facts 
fully—In re Genzler, 130 A. 535, 3 
NJMisc 989. 
Change of court rule 

Applicant to be admitted to a bar 
examination, who began his period 
of service of clerkship before the 
change of rule relating to filing, has 
been held entitled to permission to 
file a certificate nunc pro tunc—In 
re Trusdell, 130 A. 522, 3 N.J.Miae. 
940. 


Failure to post notices of intention to take bar 
examinations is not excused by madvertence or 
unforeseen circumstances preventing such action 
immediately before the expiration of the time for 
filing such notices.10 


Declaration of intention to open office. A court 
rule requiring applicant for admission to a county 
bar to file a written declaration of an intention to 
open his principal office in the county has been 
held not invalid.11 


§ 10. Examination 

Applicants for admission to the bar must submit to 
an examination to test their legal knowledge unless ex- 
cepted therefrom by statute or rule of court. 

An applicant for admission to the practice of law 
must possess the requisite ability and legal learn- 
ing, to test which he must submit himself to an 
examination either by the court itself or by duly 
appointed examiners.12 The law gives a large dis- 
cretion to the examiners as to the regulations gov- 
erning examinations, the exercise of which will 
not be reviewed unless there 1s a clear abuse 
thereof,18 and there must be a compliance with 
the rules and regulations concerning the examuna- 
tion.14 


Exceptions to rule. While it is sometimes pro- 
vided by statute or rule of court that graduates 
of certain institutions of learning may be admitted 
without examunation,15 it has been held that the 
word “may” will not be construed to mean “must” 


il. 
Pa. 96 


12. 


dented. 
(1) Under rule 4-H, one beginning 
his period of clerkship on June 16, 
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In re Olmsted, 140 A. 634, 292 


In re Ellis, 203 P 957, 118 Wash 


7 C.Jd.8. 


or “shall” and the examiners may require such 
graduates to take an examination,16 and such a 
statute has been held invalid as applied to persons 
graduating before the enactment thereof.17 

Where the legislature, in prescribing the require- 
ments for admission to practice has failed to make 
any provision for the rights of a person previous- 
ly admitted to the lower courts, it has been held 
that it could not have been the intention of the 
legislature to have required of them a submission 
to the examination prescribed 18 

Admission of attorneys from other jurisdictions 
is discussed infra § 15. 


§ 11. Determination of Right to Admission 
and Review Thereof 


a. In general 

b Issues 

c Evidence 

d. Hearing 

e. Review of order in general 
f. Setting aside order 

g. Collateral attack 


2. In General 

AltPough proceedings for admission are Jfudictal, 
courts may employ members of the bar to ascertain 
qualif.cations of applicant. Motion to the court to admit 
is the proper procedure on denial of recommendation by 
bar committee 


Proceedings for admission of attorneys at law 
are judicial ;19 and while a petition for admission 
to the bar has been held a proceeding at law, and 


LY. In re Admission of Certain Per- 
sear to Bar, 247 N W. 877, 211 Wis. 
87 


1924, but failing to file certificate of 
commencement of clerkship until 
June 80, has been held not entitled to 
permission to file the certificate nunc 
pro tunc—In re Molloy, 130 A. 625, 
3 NJ Misc. 987. 

(2) Where the clerkship of a law 
student was actually commenced in 
September, the fact that he delayed 
filing hs certificate of commence- 
ment of clerkship until November 
because at that time examinations 
for attorney's license were held in 
November, and that, after his clerk- 
ship commenced, the time for such 
examinations was changed from 
November to October, constitutes no 
reason for granting his application 
to file a certificate nunc pro tunc, s0 
as to enable him to take advantage 
of the time served prior to the filing 
of the certificate, in view of Sup Ct 
Rules, rule 4, as amended in 1928— 
In re McLaughlin, 125 A 565, 100 N 
J.Law 16 
10. In re Keely, 171 A. 387, 12 NJ 

Misc. 388A, 


484-—6 CJ. p 576 note 8, p 5676 note 

4. 

Candidate improperly admitted to 

examination 

The court rule providing for the 
admission as attorneys by the su- 
perior court of all successful candi- 
dates at the examination applies only 
to the candidates who have been 
properly admitted to the examination 
and have passed —Rosenthal vy. State 

Bar Hxamining Committee, 165 A. 

211, 116 Conn. 409, 87 ALR 991. 

13. Colo.—People v. Carr, 48 P 128, 
21 Colo 525 

Mich —iitchell v. State Bd of Law 
Exeminezs, 119 NW 6587, 155 Mich. 
453. 

6 CJ p 576 note 5. 

14 In re Grout, 108 NE 83, 214 N. 
Y 39—6 CJ. p 6576 note 7. 

16 In re Admission of Certain Per- 
sons to Bar, 247 NW 877, 211 Wis. 
387—6 CJ p 576 note 8 

16. In re Ellis, 203 P. 957, 118 Wash 


484. 
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Persons graduating before enact- 
ment of such a statute will not be 
admitted to the bar until after in- 
quiry showing their qualifications at 
the time of applying for admission, 
the act makes a diploma, when it 
was issued, prima facie evidence of 
the holder’s qualifications and fitness, 
but does not attempt to cover the 
period intervening between the 
granting of the diploma and the ap- 
plication.—In re Admission of Cer- 
tain Persons to Bar, 247 N.W. 877, 
211 Wis. 887. 


18 In re Applications for Admission 
oe 85 NW. 992, 14 SD 


tee hs re Crum, 204 P. 948, 108 Or. 


Supreme court possesses the pow- 
er, irrespective of legislature, to de- 
termine the qualifications of those 
who apply for admission to practice 
law~——Meunier v. Bernich, (La App ) 
170 So. 567. 


7 C.J.S. 


not one in equity,? it has also been held that the 
proceeding for admission is not an action at law, 
but is in the nature of an investigation by the 
court or its representatives to determine whether 
a particular candidate is qualified to become one of 
its officers.21 


The usage by courts of employing members of ths 
bar to ascertain the qualifications and character of 
applicants for membership is reasonable and val- 
id,22 and the question as to whether certificates 
of admission to the bar shall be granted hereafter 
to candidates denied certificates for cheating at 
examinations rests largely in the sound discretion 
of the board of law examiners.?® 


Procedure on denial of admission by examiners. 
Where a board of governors recommended admuis- 
sion, but the committee of bar examimers demied 
the application after due investigation, a motion to 
the court to be admitted to practice has been held 
the proper procedure.?4 


United States Board of Tax Appeals, on an ap- 
plication for permission to practice before it, may 
properly consider the record of hearing on a simi- 
lar application before the treasury department,®5 
and denial of such application because of alleged 
violation of duty by applicant has been held not 
an abuse of discretion,?6 although applicant should 
not be rejected on a charge of unfitness without 
an opportunity by notice for a hearing and an- 
swer.?7 
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b. Issues 


Moral fitness of applicant ie In Issue In proceeding 
for admission, and on review of action refusing applica- 
tlon to take the examination, issue is as to fairness of 
commiuttee’s action. 

An applicant seeking admission to the bar puts 
in issue his moral fitness,2® and the question as to 
moral character raised by protest is directly pre- 
sented when a creditable examination paper 1s 
tendered showing a competent knowledge of the 
law.28 The fundamental issue on review of the 
action of a bar committee refusing to approve an 
application to take a bar examination is whether 
the committee acted fairly,20 and evidence of the 
qualifications of applicant is properly excluded on 
such review.®! 


c. Evidence 


Burden of estabilshing good moral character, or the 
erroneous decision of bar examiners, Is on the applicant. 
While applicant for admission to the bar is en- 
titled to the presumption that he 1s morally fitted 
and but little evidence 1s required in support there- 
of,82 nevertheless, he has the burden of establish- 
ing his good moral character 88 When, however, 
he has made a prima facie showing and has paid 
his fee and taken the examination, one making 
objections to his admission has the burden of pro- 
ceeding to offer evidence in support of the objec- 
tions to overcome the prima facie showing,’4 and 
if the allegations of the objector are supported by 


20. In re De Propper, 128 NE 785, 
286 Mass 6500 


21. Rosenthal v State Bar Hxam- 
inng Committee, 165 A 211, 116 
Conn 409, 87 ALR 991. 


22. Conn—Rosenthal v. State Bar 
Examining Committee, supra 

Tenn—In re Bowers, 194 8.W. 1093, 
187 Tenn 189, denying rehearing 
192 SW 919, 187 Tenn. 193 


Arm, of court 

The state board of law examiners 
4s an arm of the supreme court cre- 
ated to aid in determining questions 
incident to the admission and disci- 
plining of attorneys, and it 18 on the 
record of proceedings had before 
such board and the recommendation 
thereof, made in conformity to law, 


Powers not exceeded 

Bar examining committee did not 
exceed its powers or act unreason- 
ably in approving the same schools 
approved by the Council of American 
Bar Association —Rosenthal v. State 
Bar Examining Committee, 165 A. 
211, 116 Conn 409, 87 ALR 991. 


Character committees not called on 
to examine as to education 

A committee on character and fit- 
ness of applicant for admisazion to 
the bar, on certification of the board 
of law examiners that he passed the 
required examination, is not called 
on to examine into his academic or 
legal learning —Application of Bren~ 
nan, 248 NYS. 705, 230 App Div. 
218. 


that the supreme court acts—TIn re| 33. Petition of Board of Law Hxam- 


Hills, 208 P 957, 118 Wash. 484. 


Decisions are not judicial 

Decisions made in carrying out the 
procedure established for admitting 
attorneys to practice are not judicial 
and may properly be vested in a 
committee, including the determina- 
tion of which law schools shall be 
approved —Rogenthal v State Bar 
Examining Committee, 165 A. 211, 
116 Conn 409, 87 ALR. 99L 


ners, Hxamination of 1926, 210 N 
W 710, 191 Wis 859 


% Ex parte McCue, 298 P. 47, 211 
Cal 57—Brydonjack v State Bar 
of Cahfornie, 281 P 1018, 208 Cal 
439,66 ALR 1507. 


28. Goldsmith v U S Board of Tax 
Appeals, 55 AppDC 229, 4 F (2d) 


26. Goldsmith v. U S Board of Tax 
Appeals, supra. 

27. Goldsmith v. U 8S Board of Tax 
Appeals, 46 SCt 216, 270 US 117, 
70 LEd 494, affirming 55 AppDC 
229, 4 F (2d) 422. 


28. Rosencranz v Tidrington, 141 
NN. 68, 198 Ind 472, 28 ALR 
1136. 


29. In re Farmer, 181 SH 661, 191 
N.C 285 


30. Higgins v. Hartford County Bar, 
149 A 416, 111 Conn. 47. 

SL. Higgins v. Hartford County Bar, 
supra 

32. Petition of Morrison, 186 N.W. 
556, 45 SD 1338. 


33. Cal—In re Garland, 28 P (24) 
$64, 219 Cal 661—Spears v. State 
Bar of California, 294 P. 697, 211 
Cal. 188, 72 ALR 933 

Ind—Rosencrans v Tidrington, 141 
NN. 58, 198 Ind. 472, 28 ALR. 
11386. 

Or—State ex rel Board of Bar Ir- 
aminers Vv. Poyntz, 62 P (2d) 1141, 
rehearing denied 54 P (2d) 1212— 
In re Weinstein, 42 P (2d) 744, 150 
Or. 1. 


432, affirmed 46 SCt 215, 270 U.8 |34& State ex 1el Board of Bar Ex- 


117, 70 L Hd 494 


717 


aminers Vv. Poyntz, (Or) 652 P.(2d) 


$11 


sufficient evidence, the prima facie showing fails *5 
No presumption of guilt arises from mere accusa- 
tions made agaist applicant.®¢ 


On review of the decision of the bar examiners, 
the burden is on the complainant to show wherein 
it 18 erroneous or unlawful.87 

Sufficiency. Cases treating of the sufficiency 
or the insufficiency of the evidence to show whether 
applicant 1s entitled to admission to practice law 
are set out in the note.88 


d. Hearing 


inquiry as to moral character is broader In scope than 
Im a Gisoarment proceeding Court will not act in con- 
travention of examiners in absence of showing of fraud, 
unfairness, etc 
Where formal applications are filed, the court 
will examine the entire record of the particular 
proceeding of the bar examiners complained of, 
such examination not being limited to the scope 
of a writ of certiorar:,29 and an inquiry as to the 
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good moral character of applicant for admission 
1s broader in its scope than that in a disbarment 
proceeding and may extend to his general char- 
acter as well as to particular acts.49 In their in- 
quiry as to the moral character of an applicant for 
admission to the bar, the courts are not limited 
to the certificate presented by him, but will look 
behind it, and are bound to do so in cases at- 
tended with suspicious circumstances,*: although 
there are cases holding such certificate conclu- 
strve #2 While the court may admit a petitioner 
to practice as an attorney without favorable action 
by the committee of bar examiners,*® it will not 
exercise its power 1n contravention of the recom- 
mendation of the committee of bar examiners, 
except on a convincing showing that the adverse 
recommendation 1s not based on sound premises and 
valid reasoning,#4 and it will not inquire into ap- 
plicant’s inability to pass a bar examination unless 
he can show that he was prevented from passing 
through fraud, :mposition, or coercion, or that he 


1141, rehearing demied 64 P (24) 
1213. 

3S In re Crum, 204 P. 948, 108 Or 
296. 


36. In re Crum, supra. 


37. In re Investigation of Conduct 
of Examination for Admission to 
Practica Law, 38 P (2d) 829, 1 Cal 
(2d) 61, followed in Ballf v. Bar 
Examiners, 88 P.(2d) 8383, 1 Cal 
(2d) 789—Salot v. State Bar of 
Calhfornia, (Cal) 45 P (2d) 203 


3& Evidence held sufficient 
(1) Good character —Ex parte Mc 
Cue, 293 P 47, 211 Cal 67 


(2) Lack of good  character.— 
Spears v. State Bar of Cal:fornia, 
294 P. 697, 211 Cal 188,72 AL.R 928 
—In re Stover, 224 P 771, 65 Cal 
App 622—In re Farmer, 181 85H 661, 
191 NC 235—In re Weinstein, 42 P. 
(2d) 744, 160 Or. 1. 


Zvidence held insufficient 

(1) To overcome prima facie show- 
ing of good character—State ex rel. 
Board of Bar Hxaminers v. Poynts, 
(Or) 53 P (2d) 1141, rebearmg de- 
nied 54 P.(2d) 1213 

(2) To show affidavit contained 


matter Knowingly false—In re 
Crum, 204 P. 948, 108 Or 296 


(8) To show change of records of 
city of which applicant was recorder 
-—In re Crum, supra 


(4) To show conduct warranting 
denial of admission —Ex parte Mc- 
Cue, 298 P. 47, 211 Cal 57 


(5) To show unfairness, arbitrar:- 
ness, fraud, and dishonesty in mark- 
ing and grading examination papers 
of complainant—Salot v State Bar 
of Califormia, (Cal) 45 P (2d) 203. 


(6) To show unlawfnl conduct — 
In re Crum, supra 
Failure to perform duty imposed 

On an application for admission to 
the bar, where objection was made 
that applicant, who was city recozd- 
er, failed to notify the city attorney 
to apnear in a case involving the 
city, 1t was held that no such duty 
was imposed on the city recorder, 
and hence such failure could not con- 
stitute a ground for refusal of the 
epplication —In re Crum, 204 P. 948, 
103 Or. 396 


Mombership at bar of supreme 
court has been held sufficient to show 
good character, but other lower 
courts in the jurisdicton may re- 
fuse a permit to practice on being 
duly informed that the person no 
longer possessed a good moral char- 
acter—iIn re Olmsted, 140 A. 684, 
293 Pa 96 


39. In re Investigation of Conduct 
of Hxamination for Admission to 
Practice Law, 38 P (2d) 829, 1 Cal 
(2d) 61, followed in Ballf v Bar 
Hxaminers, 88 P (2d) 838, 1 Cal 
(2d) 789 


Bar examiners report confirmed 

The report of the committee of bar 
examiners of the State Bar on the 
August, 1983, examinations was af- 
firmed as against complaints of un- 
successful applicants seeking a de- 
termination that, notwithstanding 
the report of the bar examiners, the 
petitioners were qualified to practice 
law within the state—aIn re Investi- 
gation of Conduct of Examination 
for Admissgion to Practice Law, 38 
P (2d) 829, 1 Cal (2d) 61, followed in 
Ballf v. Baz EHxamuiners, 88 P (2d) 
838, 1 Cal (2d) 789 
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40. Cal—Spears v. State Bar of 
California, 294 P. 697, 211 Cal 1838, 
72 ALR 923. 

O1—In re Weinstein, 42 P.(2d) 744, 
150 Or 1 


Question for jury 

It has been held that whether the 
specific acts of applicant for admuis- 
sion to the bar show him not to be 
of good moral character would be a 
question for the jury —Rosencranz 
v Tidrington, 141 NBD 68, 198 Ind. 
472,28 ALR 1186 


41. In re Peters, 225 NYS. 144, 221 
App Div. 607, affirmed 166 N.E 337, 
250 NY. 595, which answered cer- 
tified question 228 NYS 876, 2238 
App Div 865, and in which reargu- 
ment denied 170 NE 148, 262 N.Y. 
572—6 CJ. p 574 note 86. 


42, In re Bowers, 194 SW. 1093, 187 
Tenn. 189, denying rehearing 192 S 
W 919, 187 Tenn. 198—6 CJ. p 574 
note 87. 


43. Hx parte McCue, 298 P. 47, 211 
Cal 657—Brydonjack v. State Bar 
of California, 281 P. 1018, 208 CaL 
489, 66 ALR 1507. 


#4. Cal—Salot v State Bar of Cal- 
forma, 45 P (3d) 208—Spears v. 
State Bar of California, 294 P. 697, 
211 Cal. 188,72 ALR 928 

Tli—In re Frank, 127 N.B. 640, 2938 
Ill 268. 


Tenn—In re Bowers, 200 S.W. 821, 
188 Tenn. 662 


mefusal to vacate order of admis- 
sion is proper where there was no 
charge of irregularity, misconduct, 
abuse of discretion, accident, sur- 
prise, fraud, or error of law that 
could serve as a basis for vacating 
the order—Rosencrans v Tidring- 
ton, 155 NE 705, 199 Ind. 140. 


7 C.J.8. 


has been treated unfairly or unjustly,f® as the 
general qualifications of applicant are not to be 
substituted for the requisite knowledge of law 
which he must possess in order to be admitted 
into the legal profession.£6 


An order declaring a bar exammation void be- 
cause of fraud and the impossibility of determin- 
ing which applicants had benefited directly or in- 
directly therefrom cannot be set aside as to ap- 
plicants showing that they had not participated in 
the fraud, nor benefited therefrom either directly 
or indirectly, since public policy demands abso- 
lute purity of bar examinations and a prompt dis- 
closure of fraud of others by any applicant.47 


Confronting witnesses. Applicant is entitled to 
confront the witnesses and to subject them to cross- 
examination and to invoke the protection of the 
rules of evidence.*8 


e. Review of Order in General 


Appeal from court decision as to admission Is not al- 
lowed In absence of statute or court rule conferring the 
right. 


While it has been held that the court to which 
the application is made has the right to pass on 
the qualifications of applicant, and its decision is 
not subject to review by a higher court,*9 the right 
to appeal is sometimes expressly conferred.59 How- 
ever, one not a party to the ex parte proceeding 
for admission to the bar cannot appeal from the 
judgment therem.5! In any case the exercise of 
discretionary power 1n passing on the qualifications 
of the applicant will not be reviewed unless there 
is a clear abuse of discretion.52 
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f. Setting Aside Order 


The court may vacate the order of admission at the 
same term when granted; a person not a party to the 
admission proceeding may not move to vacate the order. 

While the court has power on its own motion, 
at the same term at which it has granted one a 
license to practice law, to set aside such order,5® 
as where it was obtained by fraudulent artifices or 
concealment of material facts,54 a person opposed 
to the admission of applicant, not being a party 
to the proceeding to admit him, cannot move to 
vacate the judgment of admission.55 Also, the 
court may correct the order at a later date to make 
it conform to the situation then existing.56 


After a license to practice law has been granted, 
however, a motion will not lie at the relation of 
any person to vacate the order on the ground that 
the order granting the license has been obtained 
by fraud and false representations, proceedings for 
disbarment being the proper remedy.57 


g. Collateral Attack 


Granting of a license to practice Is not subject to 
collateral attack. 

The granting of a license to practice law being 
the exercise of a judicial function, as heretofore 
shown (see supra § 6), it is not the subject of 
collateral attack58 and can only be impeached col- 
laterally by what affirmatively appears on the face 
of the record 59 


§ 12. Oath 


Generally, an applicant must, on admission to the 
bar, take the oath of office. 


45. In re Investigation of Conduct]49. State v. Johnston, 2 Harr. &,his citizenship, to correct the order 


of Examination for Admission to 
Practice Law, 88 P (2d) 829, 1 Cal 
(2d) 61, followed in Ballf v. Bar 
Hraminers, 83 P.(2d) 883, 1 Cal 
(2d) 789—Salot v. State Bar of 
Cahfornia, (Cal) 45 P (2d) 203. 


46. In re Investigation of Conduct 
of Bxamination for Admission to 
Practice Law, 38 P (2d) 829, 1 Cal 
(2d) 61, followed in Ballf v Bar 
Hixaminerg, 88 P (2d) 8338, 1 Cal 


M. (BI) 160 


79 Conn 46 
160 


California, (Cal) 45 P.(2d) 208. 


Applicant’s argument of case with 
commendable clarity and conciseness 
before the court has been held not a 
basis for admisgion to the bar, since 
such performance could not be ac 
cepted as sufficient evidence of his 
general knowledge of the law —Salot 
v State Bar of California, (Cal.) 45 
P.(2d) 208. 


47. Petition of Castleman, 78 S.W. 
(2d) 311, 257 Ky 434. 


48. In re Crum, 204 P. 948, 108 Or 
296. 


Ark. 187 


tice, 


50. Conn—In re O’Brien, 63 A. 777, 
Md —State v Johnston, 2 Harr & M 


Sl. Fosencranz Vv. 
NH. 705, 199 Ind 140 

52. In re Mash, 179 P. 897, 39 CaL 
App 5648—6 CJ. p 579 note 47. 
Fresumption in favor of lower 

(24) 789—Salot v. State Baer of Seen: eee $aton ears 


& Lowenthal’s Case, 61 Cal. 122—/ 57. 
6 CJ. p 579 note 42. 


58. Rosencranz v. Tidrington, 155 N. 
H 705, 199 Ind 140. 


5G. Hemoving doubts as to citizen. 


ship 
A circuit court, which had juris- 
diction to admit an attorney to prac- 
had authority, 
thereafter, after the attorney had ap-/| 59. 
phed for, and been admitted to, cit- 
zenship, to remove all doubts as to! App. 6 


to conform to the aituation then ex- 
isting —Brownell v Widdis, 188 N. 
W 644, 219 Mich. 167 


Effect of vacation of first order 
The vacation of an order admit- 
ting an attorney to practice on the 
ground that at the time the order 
was entered he was not a citizen 
does not affect a subsequent order 
entered by the same court, amending 
the prior order and admitting the 
attorney to practice after he had 
properly been admitted to citizenship. 


Tidrington, 155 


Tid- 


53. Killian v. State, 78 S.W. 766, 72|—Brownell v. Widdis, 188 N.W. 544, 


219 Mich. 167. 


Neff v. Kohler Mfg. Co. 90 Mo. 
App. 296. 

5&8 Mo—Fish vy. St. Louis County 
Printing, etc, Co, 74 SW. 641, 102 
Mo App 6. 

Pa—Holshue v Morgan, 82 A. 633, 
170 Pa. 217—Hooven Mercantile 
Co. v. Morgan, 4 Pa.Dist. 48, 15 
PaCo 6567. 


Bish vy. St. Louis County Print- 
ing, etc., Co, 74 8.W. 641, 102 Mo. 


several years 
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On admission to the bar applicant must take the 
oath of office by which he swears to support the 
constitution of his state and of the United States, 
and to discharge the duties of his office with 
honesty and faithfulness,£9 and the oath is simply 
declaratory of the obligations which rest on every 
individual coming to the bar, whether he has taken 
the oath or not.61 


Where 2 court of appeals has no original juris- 
diction, it has been held that no relief can be grant- 
ed on an application for an order to permit an 
attorney, previously admitted, to file in the clerk’s 
office an oath nunc pro tunc.64 


Other oaths. In some jurisdictions, it is also 
required that applicant take additional oaths,®? such 
as that he has not been and will not be in any 
way concerned in a duel, either as principal or 
second, and where such a requirement exists, it 
must of course be complied with before applicant 
can be admutted,64 unless it is contrary to some 
provision of the state constitution.65 


§ 13. Registration 

Attorneys must comply with the court rules or stat- 
utes requiring registration. Some jurisdictions require 
registration of applicants prior to the beginning of the 
study of the law. 

In the absence of a statute or rule of court re- 
quiring something further, the order of court ad- 
mitting an attorney to practice 1s a sufficient reg- 
istration; but it 1s usually required that attorneys 
sign the roll or file a certificate with the clerk of 
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court that they have been duly admitted to prac- 
tice, and, in absence of compliance therewith, it 
1s unlawful for a person to practice law.66 Where 
an attorney fails to have his name entered on the 
roll of attorneys at the date of his license, he can- 
not have it enrolled afterward nunc pro tunc 67 


Registration preliminary to legal study. In some 
jurisdictions, registration prior to the beginning of 
applicant’s term of study of the law is required, 
and such registration will not be allowed nunc pro 
tune except in case of special circumstances.&8 


§ 14. Certificate or License 
Securing of certificate of admission [s generally neces- 
gary. 

In order to constitute “admission to the bar” 
within the legal definition of that term, applicant 
must, in addition to the other requirements, secure 
a certificate of admission or license,®9 and a court 
will not grant a certificate of admission to prac- 
tice as an attorney as of a prior date, when ap- 
plicant was not then registered and enrolled as 
provided by statute.70 


A person holdimg a permit from the supreme 


court to practice until the next bar examunation 
18 not irregularly admitted to practice.71 


§ 15. Admission of Attorney from Other Ju- 
risdiction 
a. To general practice 
b For trial of particular case 
c Joming resident attorney 


60. Cort: v. Cooney, 211 NW. 274, 
191 Wis 464—6 CJ p 578 note 29 


6L. Corti v. Cooney, supra 


6g. In re Caruthers, 562 NB. 742, 158 
NY. 181 


63. Cal—Cohen v. Wright, 22 Cal 
298, followed in Ex yp. Yale, 24 
Cal. 241,85 AmD 63. 

Mo—State v. Garesche, 836 Mo 256 

W Va—Ex p Hunter, 2 W.Va. 122. 

6CJ p 578 note 27. 


414 of rebellion 

Immediately after the close of the 
Civil War congrezs and some of the 
state legislatures passed acts re- 
quiring every attorney to take a test 
oath that he bad not aided or abet- 
ted the late rebelhon Many of the 
acts were held void as being practi- 
cally a punishment for past conduct 
and, therefore, ex post facto laws, 
and algo as being in conflict with the 
general pardon granted by the presi- 
dent—-In re Garland, 4 Wall (U8) 
833, 18 L. Hd. 366—Cummuings v Mis- 
sourl, 4 Wall(US.) 377,18 L Bd 356 
—Hz p Law, 15 Cas No.8,126, 385 


(Tenn ) 111—Ex p Quarrier, 2 W Va 
569, 4 W Va 210. 
Eu Klux law 
A. statute requiring courts to have 
their officers sworn to disclose 
knowledge of persons who have been 
guilty of the offenses against the 
statute commonly known as the Ku 
Klux law has been held not appl- 
cable to attorneys—Ingersoll v 
Howard, 1 Heisk (Tenn) 247 
&. Seymour v. Hillison, 2 Cow (N 
Y) 1%—6 CJ p 578 note 34 
65. Matter of Dorsey, 7 Port (Ala.) 
293 
66. Thompson v. Stiles, 89 NY.S 
876, 44 Misc $34. 
@7. In re Fellows, 3 Till 369. 
66. Bradley's Pet, 15 PaDist. 674. 
115 Fla. 168 
Tenn—In re Bowers, 192 S.W 919, 
187 Tenn 198, rehearing denied 
194 Sw 1098, 187 Tenn. 189. 
6 C.J. p 579 note 838. 
Wew state created 
An attorney licensed to practice in 


Ga. 285—Champion vy. State, 3 Coldw | ihe state of Virginia before the for- 
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mation of the state of West Virginia, 
and resident in the latter state at 
the time of its organization, is not 
required to obtain a new license— 
Hx p Quarrier, 2 WVa. 569—Ex p. 
Faulkner, 1 WVa 369 


Withholding license pending investi. 
gation 


Where the supreme court has as- 
sumed to take juriediction of a peti- 
tion resisting the admission of ap- 
plicant to practice law and thereby 
has misled the petitioners, the court 
will not sign a license, although the 
certificate of the examiners was 
regular, until the questions raised 
by the petition can be investigated 
by the examiners —~In re Bowers, 192 
SW 919, 187 Tenn 193, rehearing de- 
med 194 SW 1098, 187 Tenn. 189. 

Statute requiring loense held valid. 
—Berk v Siate, 142 So 832, 226 Ale. 
824,84 ALR 740. 

Certificates as to preliminary educa- 
tion and clerkship see supra § 9 
70. In re Bonam, 287 NW. 45, 255 

Mich. 59. 


7i. Moore v. Wesley, 262 P. 1035, 
125 Kan 32, 


7 CJS. 


a. To General Practice 


(1) In general 
(2) Revocation 


(3) Costs of investigation 


(1) In General 


While an attorney has no right to admission on mo- 
tion to the courts of another jurisdiction, such right Is 
generally granted on compliance with prescribed condi- 


tions. 


The admission to practice of attorneys admitted 
in another jurisdiction 1s generally authorized and 


72. Gibson vy Lee, (Ga App) 181 8 
BH 192—6 CJ p 577 note 138 


Strict constrnaction 

Rules relating to admission to 
practice law on motion should be 
strictly construed—In re Rotolo, 285 
NYS 3274 


Statute is applicable only to such 
persons as are entitled to admission 
under the laws of the state—In re 
Maddox, 50 A 487, 98 Md 737, 55 L 
RA 298—In re Takuj1 Yamashita, 70 
P 482, 830 Wash 2384, 59 LRA. 671, 
94 AmSR 860 


>. whom petition addressed 

Petition by an attorney from an- 
other state for admission to practice 
must be addressed to the superior 
court of applicant’s residence, ac- 
iual or intended—Gibson v Lee, 
(Ga App) 181 SH 193 


Utmost good faith 

An attorney trom one state apply- 
ing for admission to the bar of an- 
other state owes the duty of exercis- 
ing the utmost good faith—Gubson v 
Lee, (Ga App) 181 SH 192 


Federal ciroult court of appeals, 
while hearing counsel not admitted 
in the court, has pointed out that 
practitioners who desire to act as at- 
torneys of record in the court must 
cemply with the couit rule as to tak- 
ing the onth and subscribing the roll 


—In re Miltonesz, Inc, (CCANY) 

286 F. 806 

73. ND—Youmans v. Hanna, 160 
NW 705, 85 ND 479, Ann Cas 


1917E 263, motion denied 161 N W 
797, 36 ND 479, Ann Cas1917E 
263, second rehearing denicd 171 N. 
W 835,43 ND 636 

Okl —Dickcraon v Worten, 251 P 53, 
122 Okl. 76 

Pa—JIn re Brown, 9 Pa Dist 103. 

Wis —aIn re Pierce, 207 NW 966, 189 
Wis, 441 

6 CJ p 673 note 77. 


74 Cockerill v State Bar of Califor- 
nia, 298 P 807, 212 Cal 439, amend- 
ed on other grounds 3 P (2d) 1022 
—Harrington v State Bar of Cal- 
fornia, 292 P 456, 210 Cal 5614— 
@€ CJ p 577 notes 123, 13 [e] 

Compliance with statute pmor to 

amendment 
A certificate from a cireuit court 


7CIS—6 
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regulated by statutes and rules of court in most 
jurisdictions, and compliance therewith 1s essen- 
tial 72 While an attorney admitted to practice in 


one state has no absolute or constitutional right to 


be admitted on motion as an attorney in other 
states,?8 the courts of most jurisdictions have fol- 


lowed the practice of admutting attorneys, with- 
out examination, on certificate of admission to the 


highest courts of other jurisdictions’4 and proof 


or district court of another state 
will not entitle applicant to admis- 
sion, where the law as amended re- 
quires such certificate from the clerk 
and chief judge of the highest court 
of such other state—Gibson v Lee, 
(Ga.App) 181 SE 192, 


Territory admitted to statehood 

(1) An attorney admitted to prac- 
lice in the Indian Termtory United 
States court 1s eligible to be admit- 
ted to practice in the highest court 
of such state on its admission to 
statehood —Martindale v. Shaha, 161 
P 1019, 61 OkL 670 


(2) However, where the allega- 
lions of a petition for mandamus fail 
to show that plaintiff was admitted 
to the bar, the supreme court will 
not compel the district judge to 
recognize him as an attorney —Dick- 
erson v Worten, 261 P. 62, 122 Okl 
76 


Gircumstances under which examing- 
tion held necessary 

Applicant was not entitled to ad- 
mission to the bar without examina- 
tion although he had been admitted 
to the Bar of Indiana in 1918, on 
recommendation of a law committee, 
without examination as to fitness, 
and had practiced law in that state 
until December, 1928, where he had 
subsequently made four applications 
for admission to the New Jersey Bar, 
but each time failed to pass the ex- 
amination —In re De Vita, 391 NYS 
78, 249 App Div 63. 


75. Cal—Rhodes v. State Bar of 
California, 62 P.(2d) 141 

N.Y¥—In re Carpel, 165 NYS. 102, 
178 App Div. 146—In re Dodds, 285 
NYS 24 

Wis —In re Pierce, 207 NW. 966, 189 
Wis 441 


Actual practice 

(1) That an attorney in a sister 
slate had practiced for one year and 
ten months, and then removed to 
California, whence he claimed to 
have continued his practice by cor- 
respondence, has been held not a 
sufficient showing of actual practice 
for three out of seven years preced- 
ing bis apphlcation for admission to 
the bar, required by Code Civ Proc 
§ 279, to entitle him to admission — 
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of practice therein for a prescribed time.?5 Al- 
though it has been stated that 1n many instances 


In re Scott, 234 P 128, 70 Cal App 
716 


(2) The fact that an attorney of 
another state was an actual resident 
and officeholder of Wisconsin has 
been held not to, of itself, interfere 
with his being engaged in actual 
practice in such other state—In re 
Pierce, 207 N.W. 966, 189 Wis 441 


(3) An attorney who, duiing the 
required time of actual practice in 
another jurisdiction, was a resident 
ot the state in which the motion 18 
made for his admission, has been 
held not entitled to be admitted on 
such motion—iIn re Rosenbloom, 285 
NYS. 275—~-In re Rotolo, 385 N.Y.S. 
274 


practice in several states 
Time of practicing in different 
states may be added, in passing on 
an application for admission to the 
bar of an attorney of another state-—— 
In re Pierce, 207 N'W. 966, 189 Wis. 
441, 


Determination and proof 

(1) Function of the supreme court 
te determine what is satisfactory 
proof of practice of an attorney in a 
sister state before admission to prac- 
tice in Wisconsin cannot be delegat- 
ed—In re Pierce, 207 NW. 966, 189 
Wis 441 


(2) Certificate of a judge of a sis- 
ter state 1s not conclusive proof of 
practice in another state—In re 
Pierce, supra. 


Admission denied where former prac- 
tlee highly ed. 

Application for admission to the 
bar without examination was denied 
in view of the highly specialized and 
peculiar character of petitioner’s 
prior practice—Henderson vy State 
Bar of California, 28 P (2d) 915, 219 
Cal 696 


Under Code CivProc § 279, one 
practicing law continuously in Wash- 
ington for ten years, of which three 
were within seven years immediately 
preceding his application for admis- 
gion to the California bar, 1s entitled 
to admission on motion, although thc 
Washington supreme court, through 
inadvertence, granted him no certifi- 


§ 15 


courts have admuitied attorneys from other juris- 
dictions without proof of good moral character,’6 
it is now well settled that applicant must be pos- 
sessed of a good moral character,7? must be in 
good standing in the courts of the sister state,?® 
and must be prepared to produce evidence of such 
standing,’® as by certificate from the proper 
court.80 

The principle of comity held inapplicable. There 
is no rule of comity between states requiring the 
courts of one state to admit a citizen thereof to 
the general practice of the law because he previous- 
ly had been admitted to practice in another state.81 


Recommendation of board of examiners In 
some jurisdictions, recommendation of the board of 
examiners is required, whether or not there be ob- 
jections to the permanent admission to practice,§? 
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and while admission is ultimately and finally for 
the court and is a matter of broad discretion, the 
court could disregard or suspend the rule provid- 
ing for recommendation, but it would have to be a 
plain case for 1t to feel justified in doing so.83 


Temporary license. In some jurisdictions, an at- 
torney applying for admission on motion may 
be granted a temporary license pending investiga- 
tion concerning him, and, on a permanent admis- 
sion being refused, the court may extend such 
temporary license to enable him to wind up any 
business begun.84 


Attorney from foreign couniry. Some states ad- 
mit without examination persons who have prac- 
ticed a certain length of time in a foreign country 
provided the common law of England constitutes 
the basis of jurisprudence.85 


cate of permanent admission, at the 
end of the year for which he was 
originally admiiied—In re Ryzek, 
282 P, 473, 70 CalApp 28 


7G. In re Leonard, 6 P. 426, 12 Or 
93, 58 AMR 828 


77. In re Carpel, 166 NYS 102, 178 

App Div. 146 
Misconduct in youth 

Admission to practice of an attor- 
ney of another state should not be 
refused for an act in the nature of an 
impropriety and under pallating cir- 
cumstances, rather than a vicious 
wrong, more in the nature of a slip, 
which any young attorney might 
make and still intend to be honorable 
and upright, than of a deliberate in- 
tention to violate the ethics of the 
profession, nor for social ummoralty 
occurring a number of years ago 
when he was quite young, there be- 
ing no evidence that his conduct in 
that regard has not since been good 
—Hx parte Keeley, (Or) 189 P 885 


Turbulent and intemperate nature 

Permanent admission to practice of 
an attorney of another state will be 
refused because of his general dis- 
position, as where it 1s evident that 
he 18 of a turbulent and intemperate 
mature and always in trouble —EHx 
parte Keeley, (Or) 189 P 885 


Inguiry into charactor; burden of 


proor 

(1) The requirement that an attor- 
ney, applying for admission on cer- 
tificate from another state, shall pro- 
duce “satisfactory evidence of good 
moral character,” places the burden 
on him of proving this—In re Wells, 
168 P. 657, 174 Cal 467 

(2) On an attorney’s application to 
practice on @ certificate from another 
state, his general character as well 
as particular acts may be inquired 
into—In re Wells, supra 

(3) The court may refuse admis- 
#10n on proofs that might not es- 


tablish his guilt of any of the acts 
declared to be causes fo: disbarment 
—In re Wells, supa 


(4) Transciipt of testimony in dis- 
barment proceeding filed with com- 
mittee of bar cxamuners, and certi- 
fled to the supreme court on review 
ot order denying upplication for ad- 
mission to practice, 1s before the su- 
preme court for all purposes—Ex 
parte McCue, 393 P 47, 211 Cal 57 


(5) On petition for admission, the 
record of the supreme judicial court 
on an eéarliecr petition by the same 
party for admission, showing he was 
not of good moral character, and the 
record of disbarment im another 
state, were competent—In re De 
Propper, 128 NE 785, 286 Mass 600 


Appearance before officer taking dep- 
oultion 


The appearance of an aitorncy not 
licensed to practice within the state, 
but licensed in the federal courts and 
courts of a foreign state, before an 
officer taking a deposition at the re- 
quest of the attorney of the record, 
while umproper practice, does not in- 
volve his moral character, nor 18 it 
sufficient to deprive him of his mght 
to a license to practice law —Eix par- 
te McCue, 293 P. 47, 211 Cal 57. 


Practice before the federal court, 
although applicant for admission to 
the state bar was not previously l- 
censed in the state, has been held 
not to warrant refusal of admission 
to praclice-—Hx parte McCue, 298 P. 
47, 211 Cal 57. 


7S. Cal—Warbasse v. State Bar of 
rr 28 P (2d) 19, 219 Cal 

N.Y—In re Peters, 225 NYS 144, 
221 App Div 607, affirmed 166 ND 
837, 250 N.Y 695, which answered 
certifiod question, 228 NYS 8s76, 
233 Apn Div 865, and in which re- 
argument denied 170 NEL 148, 252 
NY 672 

6 C.J. p 577 note 15. 
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Going behind action of foreign court 
reinstating applicant 

Where applicant for admission to 
the bar hod been suspended and re- 
instated in another state, the Cal- 
ifornia court may go bchind the ac- 
tion of the court in the other state, 
and determine for itself from the 
record whether applicant 1s eligible 
to admission to the practice of law 
in Califorma—VWWarbasse v State 
Bar of California, 88 P (24) 19, 219 
Cal 5686 


Fact that attorney had paid pen- 
alty in another state by two years’ 
suspension from practice did not 
necessarily require that he be ad- 
mitted to practice in California on 
mere formal proof of moral fitness — 
‘Watrbasse v State Bar of California, 
28 P (2d) 19, 219 Cal. 566. 


79. In re Application for Admis- 
sion to Bar, 14 Wkly NC.(Pa) 88, 
$1 Pittsb Leg JNS 273 


80. In re Rodgers, 46 A 668, 194 
Pa 161—Splane’s Pet, 16 A. 481, 
123 Pa 627. 

Sl. State ex rel Boynton v. Perkins, 
28 P (2d) 765, 1388 Kan 899—¢6 CJ 
p 578 note 80. 

Circaltous route to admission 
A. resident of a state who is ad- 

mitted to practice in another juris- 

diction will not be admitted on mo- 
tion to the courts of the state of his 
residence, where it appears that ap- 
plicant undertook by a circuitous and 
indirect route to do that which he 
was not qualified, or was unwilling 
to try, to do directly.—In re Him- 
melstein, 285 NYS 265—In re Lef- 
kowits, 2865 NYS 249. 
a aoe parte Keeley, (Or) 189 P. 


Ss. Hx parte Keeley, supra. 
84% Hx parte Keeley, supra. 


85. Matter of Wray, 142 NYS 186, 
157 App Div. 905—Matter of Mag- 


7 €.J.8. 


(2) Revocation 


An order admitting an attorney may be revoked for 
cause, either in term time or In vacation. 


An order admitting an attorney from another 
jurisdiction may be taken, modified, vacated, or 
revoked either in term time or in vacation,®® and 
an intentional concealment of a fact which would 
affect the passage of an order of admission, or 
the making of a recommendation by another attor- 
ney, 18 such fraud as will authorize the revocation 
of the order of admission 8? An order of admis- 
sion, obtained by fraud or other improper means, 
may be corrected without proceedings for disbar- 
ment, and a proceeding by the solicitor-general to 
set aside the order because of fraud 1s a proper 
proceeding and can be brought in vacation,®§ and 
since the investigation relating to an attorney's 
fraud in procuring admission to practice on a cer- 
tificate of a court in another jurisdiction is not a 
disbarment proceeding, the inquiry 1s not limited 
to acts occurring since the passage of a statute re- 
lating to disbarment.8? 


(3) Costs of Investigation 


Statute making county liable for cost of investiga- 
tion of charges of misconduct of attorney is applicable to 
Investigation concerning admission of attorney from an- 
other Jurisdiction 


A statute providing for the lability of a county, 
on approval of the court, for expenses incurred by 
the board of examiners in invest.gating charges of 
misconduct, has been held applicable to the investi- 
gation of objections to the granting of a permanent 
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license to an attorney from another state, practicing 
under a temporary license,®9 and the court is re- 
quired to allow items of a cost bill that are cor- 
rect, proper, and justly incurred,®91 the exercise 
of discretion being limited to the allowance or dis- 
allowance of particular items as 1t may appear that 
they are reasonable or otherwise, or that the serv- 
ices were actually rendered as cla:med.9? 


b. For Trial of Particular Oase 


By universal usage and comity, an attorney Is usually 
given the right to try a particular case In another juris- 
diction. 


While, as shown above, a citizen of one state, 
although possessed of all the requisite qualifica- 
tions, has no absolute right to be admitted to prac- 
tice in the courts of another state, one who 1s a 
regularly licensed attorney in one state 1s generally 
given, by universal usage and comity, the privi- 
lege to practice in the courts of other states in 
particular cases without going through the for- 
malty of an admission and license,®? and the 
power of the legislature to provide the manner, 
terms, and conditions of the admission of attorneys 
to practice, does not deprive the courts of their 
inherent power, as a matcer of comity, to permit 
an attorney from a sister state to appear and prc- 
sent argument in a particular case.94 However, 
this right 1s not absolute; it is restricted to the 
trial of particular causes and does not authonze 
a general license to practice,95 and usage and 
comity do not permit a resident of a state, although 
an attorney of another state, to accept employment 


gio, 61 N.¥S. 1065, 27 App Div 


129 
s6. Gibson v. Lee, (GaApp) 181 8 
BH 1932. 


sy. Cal—tIn re Wells, 172 P 98, 86 
Cal App 7865. 
Ga—Gibson v. Lee, (App) 181 SB 
192 
Attorney must be fair and open 
with the court, and act so as to com- 
mand the confidence of the commu- 
nity.—In re Price, 285 N Y.S. 601, 226 
App Div 460 


Particular grounds 

It is a ground for the revocation 
of an order of admission: (1) That 
an attorney withheld the fact of his 
ernviction of a crime—State Bar of 
Cahfornia v Hull, 284 P 4492, 1038 
Cal App. 302—In re Holland, 274 P. 
559, 96 Cal App 655—In re Mash, 153 
P 961, 28 Cal App. 692 

(2) That disbarment proceedings 
were pending against him—In re 
Jacobsen, 287 P 131, 106 Cal App 286 
—In re Lasley, 214 P. 284, 61 Cal 
App. 69. 

(3) That he had been disbarred — 
State Bar of California v Rollinson, 
1 P.(2d) 428, 213 Cal 36, reversing 


(App) 291 P 481—In re Mash, 153 
P 961, 28 CalApp 692—In re Mc- 
Donald, 164 NH. 261, 200 Ind 424 

(4) That the certificate of admis- 
s10n 1n another jurisdiction was not 
from the clerk and chief judge of 
the highest court of such jurisdic- 
tion —Gibson v. Lee, (Ga App) 181 
SH. 192 


S&. Gibson v Lee, supra. 

Fraud in procuring admission as 
ground for suspension or disbar- 
ment see infra § 22 

89. In re Wells, 188 P 657, 174 Cal 
467. 

90. State v Superior Court in and 
for San Juan County, 200 P 662, 
117 Wash 3 

Costs in suspension or disbarment 
proceedings see infra § 39 


91. State vy Superior Court in and 
for San Juan County, supra. 


92. State v Superior Court in and 
for San Juan County, supra. 


93. Idaho—Mason v. Pelkes, 59 P 
(2d) 1087—Freeling v. Tucker, 289 
P. 85, 49 Idaho 4765. 

Kan—State ex rel Boynton v. Per- 
kins, 28 P (2d) 786, 138 Kan. 899. 
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Wis—In re Pierce, 207 N.W. 966, 

189 Wis 441 
6CJ p 678 note 78. 

Courtesy not a right.—-Mason v. 
Pelkes, (Idaho) 69 P (2d) 1087. 
Appearance for removal of cage to 

federal court 

An attorney licensed to practice in 
the federal courts and in courts of 
a foreign state has been held privi- 
leged to appear in the local state 
courts to secure the removal of an 
action pending there to the proper 
federal court, notwithstanding he is 
not licensed to practice in the local 
courts—-Hx parte McCue, 298 P. 47, 
211 Cal. 57. 

Participation allowed only after per. 
mission 

Usage and comity do not permit 
an attorney of another state to con- 
duct a cause in Colorado, but only 
to participate with the court's per- 
mis#i0n —People v. Thomas, 290 P. 
283, 87 Colo 6547 


@& Freeling v. Tucker, 289 P. 85, 49 
Idaho 4765. 

95. State ex rel Boynton v. Per- 
kins, 28 P (2d) 765, 188 Kan 899— 
6 CJ p 5678 note 79. 
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as an attorney or to act as such in the state of 
residence while unlicensed by the court.96 

A statute providing that members of the bar of 
another state employed in a case pending in the 
state may be admitted for all purposes of the case 
in which they are so employed has been held to 
provide for admission ex gratia for the occasion, 
and not as members of the bar of the state.®7 


c. Joining Resident Attorney 

In some jurisdictions, nonresident attorneye must 
associate themselves in good faith with a resident at- 
torney for the trial of cases, 


In some jurisdictions, nonresident attorneys must 
associate themselves in good faith with a resident 
attorney for the trial of cases®8 or must file a 
written appointment of a resident attorney on whom 
service may be had,®® and such a requirement has 
been held not unreasonable or improper.1 Where 
such requirements exist, a member of a foreign 
bar, not associated with a member of the bar of the 
jurisdiction trying the case, is not entitled to be 
introduced pro hac vice and has no audience be- 
fore the court,* although where a nonresident at- 


96. People v. Thomas, 290 P 483, 87 
Colo 647. 

97. North Laramie Land Co v 
Hoffman, 184 P. 226, 26 Wyo 827, 
rehearing granted 195 P. 988, 27 
Wyo. 271. 

Mo right to subscribe pleadings 
Comp 8t.(1910) § 966, providing 

that nonresident attorneys employed 

as counsel “in any case pending be- 
fore any of the courts of this state 
may be admitted for all the purposes 

of the case,” does not authorize a 

nonresident attorney to sign a peti- 

tion mm error, since the proceedings 
in error are not “pending” until the 
petition is filed.—North Laramie 

Land Co v. Hoffman, 184 P. 226, 26 

Wyo $837, rehearing granted 195 P. 

988, 27 Wyo 271 


98 Idaho—Anderson v. Coolin, 149 
P. 286, 27 Idaho 384. 
Pa—In re Bryne, 17 Pa Dist. 427. 


99. Arthaud v Griffin, 210 N.W. 540, 
202 Iowa 462 


i Arthaud v. Griffin, supra. 


2 In re New Jersey Refngerating 
Co, 126 A 174, 96 NJ Hq 481. 


& In re Bryne, 17 PaDist. 427 


4 lIowa—<Arthaud v Griffin, 210 N 
W. 540, 202 Iowa 462 

S Arthaud v. Gmnffin, supra. 

6 Colo—Bennie vy Tmangle Ranch 
Co, 216 PF 718, 78 Colo 586. 

Illi—People v. Munson, 1650 NB. 3280, 
$19 Ill 596 

Mass —In re Opinion of the Justices, 
194 N.B. 313. 

Minn.—Fitchette v Taylor, 254 NW 
810, 191 Minn. 582, 94 ALR. 856. 


6 NJ Mise. 471 
365. 
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NJ—Black & White Operating Co 
v Grosbart, 151 A 630, 107 NJ 
Law 63, affirming 145 A 105, 7 N 
JMisc 233—Unger v Landlords’ 
Management Corporation, 168 A 
229, 114 NJEq 68—New Jersey|psar and pl in = 
Photo Engraving Co v Carl Schon- aries at ee or a fake: Cea ie t 
ert & Sons, 122 A 307, 95 NJ Eq 
12—Gadek v Kugler, 141 A. 561, 


Pa—Bronson v. Brown, 8 Pa Dist. 


6 CJ. p 569 notes 88, 39. 


‘The rule arises out of the neces- 
sity, in the proper admunistration of 
justice, of having legal proceedings 
carried on according to the rules of 
law and the practice of courts and 
by those charged with the responsi- 
bility of legal knowledge and profes- 
sional duly —Heiskell v. Mozie, (App 
DC) 83 F (2d) 86L 


Gourt msy inguire of its cwn mo- 
tion 


Association with attorney est 

Prohibition of practice of law by 
one not licensed 1s to be observed in| proceeding instituted by members of 
fact as well as im theory, and that/ the bar against the attorney in fact 
there may be associated in the trial 
of the case other persons actually| filed, to strike the same from the rec- 
licensed to practice law in nowise/ ord and punish such attorney in fact 
validates the participation of one not! for contempt upon the ground that 
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torney has been admitted pro hae vice on motion 
without joining a resident attorney as required, a 
subsequent order may be made nunc pro tunc of 
the appearance of a resident attorney.® 


However, such a rule or statute has been held 
not to apply to a foreign attorney suing im his 
own behalf as plaintff,4 nor where resident and 
foreign attorneys are employed on the case by the 
client.5 


§ 16. Practicing without Admission 


a. In general 
b. Effect on proceedings 
c. As an offense 


a. In General 


Subject to certain exceptions, a person not admitted 
as an attorney cannot practice law. 


In the absence of constitutional or statutory au- 
thority, a person who has not been admitted as 
an attorney cannot practice law, as by representing a 
client, in a court of record, either as an attorney® 


so authorized—~Pvople v. Munson, 


150 N.B 280, 819 Tl 696. 


in, Lonisiansa 
(1) There is no conflict between 
Rev St § 122, giving the right to ap- 


(1908) No 66, imposing a penalty for 
practicomg without license, and the 
Jast-mentioned act contemplates no 
interference with the exercise by any 
litigant of the right to appear and 
plead in any court of the state either 
in person or by his attorney at law 
duly quahfied or his attorney in fact 
duly authorized, and thore being no 
repealing clause, the later statute 
must be construed with the then ex- 
iting legislation as to give effect to 
each, bearing m mind that the later 
Statute governs in the event of an 
irreconcilable conflict.—Howell wv. 
Mundy, 82 So. 274, 145 La. 291, 


(2) The right of any party to a 
lawsuit to be represented by his at- 


Power of the court in which action 
is brought to inquire whether an at- torney in fact is not affected by the 


torney appearing before it 1s one of 

its officers, entitled to appear and torney in fact is guilty of having 
pregent issues, may be exercised on R 

the coutt’s own motion, however it Ge. own v. Guillot, 88 So. 878, 146 La 
may have been informed—Post v.!| 
Louis, 172 N.Y.S 561, 184 App Div. 


collateral question whether the at- 


practiced law without a lcense — 


(3) A litigant who has appeared 
and pleaded through an attorney in 
fact in @ pending suit has an inter- 
entitling him to intervene, 
through an attorney in fact, in a 


through whom such pleadings were 
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or as the agent of his client.?7 A person who has 
no right to practice law directly cannot do so in- 
directly by employing licensed attorneys to prac- 
tice for him.® 


Exceptions to rule. Ordinarily, however, there 
is an exception to the general ruie above stated, as 
to practice in courts not of recurd,® or not strictly 
of record.40 An officer of a curpuration who wrote 
an alleged debtor stating that his account had 
been placed in his hands for collection and that 
he would file suit in a justice court, using station- 
ery on which was printed his name followed by 
words “attorney at law,” notwithstanding he had no 
license to practice, was held within exception of 
the statute prohibiting practice of law by which 
any person may attend to its own claims out of 
court11 Services not essentially professional, and 
which do not involve appearance 1n any court, may 
be performed by an unlicensed person 14 
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Client representing himself in court. Except 
when public welfare demands otherwise,!? the 
general rule above stated does not prevent any 
one from appearing in any cause in his own be- 
half,14 or as guardian or next friend of an 1n- 
fant 15 


Wawer of objection. The recognition of a per- 
son as attorney in the cause, after his actual ad- 
mission to the bar, waives the objection that he 
was not admitted at the time of hus first appear- 
ance in the cause 16 


b. Effect on Proceedings 


Proceedings in a euit by a person not Iicensed to 
practice are a nullity. 


Proceedings in a suit by a person not entitled 
to practice are a nullity,1?7 and the suit may be 
dismissed 18 If the cause has proceeded to judg- 
ment, the judgment 1s void and will be reversed.19 
Briefs presented on appeal by persons not licensed 


he was assuming to practice law 

without having obtained a license as 

an attorney at law —Howell v Mun- 

dy, 82 So 274 

Corporation not entitled to practice 
law see Corporations § 966 [144 C 
J p 296 note 638] 

Right to practice as property maht 
entitling injunction to prevent in- 
trusion into professional field see 
Injunctions § 149 

What acts or services do or do not 

constitute practice of law see su- 

pra 3 3 
Cobb v. Judge Grand Rapids Su- 

per Ct, 5 NW 809, 43 Mich 289— 

6CJ p &70 note 40. 


S& Cain v Merchants Nat Bank & 
Trust Co of Fargo, (ND) 268 N 
W. 719 


9% Colo—United Securities Corpora- 
tion v. Pantex Pressing Mach, 53 
P (2d) 653 

Md—Iehm v Cumberland Coal Co 
of Baltimore City, 181 A 724, 169 
Md 365 

Tenn —CGregory v City of Memphis, 
6 SW (2d) 332, 157 Tenn 68 

6 CJ p 570 note 42 


mn New York 

(1) By statute, it is provided that 
mo one not admitied to practice law 
shall practice mn any court or before 
any magistraic and it his been held 
that a justice of the peace 15 a mag- 
istraic within the mewning of the 
staltute—-People v Black, 2:2 NYS 
197, 156 Musc 616 


(2) However, prior to the amend- 
ment of 19233, a person not adinitted 
to practice liuw could practice before 
justice’s courts except in certain 
ciiies—People v Alfani, 1235 ND 
671, 237 N.Y 334, reversing 174 NY 
S 627, 186 AppDiv 468, 87 N.Y Cr 
395 
6 CJ. p 370 note 42 [b]. 


7. 


10. Porter v. Bronson, 19 Abb.Pr.(N 
Y) 236, 29 HowPr 292 


Acconntants may practice before 
quasi judicial tmbunals by permis- 
sion, but may not practice law, with- 
out being admitted to the bar—-Man- 
delbaum v Guibert & Barker Mfg 
Co, 290 N.YS 462, 160 Misc. 656. 


ll. Duetzel v State, (TexCr) 98 8 
W.(2d) 1838 


12. Atlanta Title & Trust Co. v 
Boykin, 157 SE 455, 173 Ga. 487— 
6 CJ p 570 note 45 


18. In re Opinion of the Justices, 
(Mass) 19 NE 3818. 


14 Ala—Copeland v. Dabbs, 129 So 
88, 88 Ala 489 

Mass —lIn re Opinion of the Justices, 
194 ND 318 

NJ—Black & White Operating Co 
v Grosbart, 151 A 630, 107 NJ 
Law 68, afirming 115 A 105, 7 N 
J Misc 333—New Jersey Photo En- 
graving Co v Carl Schonert & 
Sons, 122 A 307, 95 N.J Ba. 12 

6 C.J. p 570 note 44 


15. Black & White Operating Co v. 
Grosbart, 151 A 630, 107 NJ Law 
68, affirming 145 A 105, 7 N J Misc 
238—New Jersey Photo Engraving 
Co v. Carl Schonert & Sons, 122 A 
$07, 95 NJ Hq 12. 


16. Parow v. Cary, 1 How Pr (NY ) 
66 


17%. Colo—Bennie v. Triangle Ranch 
Co, 216 P. 718, 73 Colo 586 

N ¥—Colton v Oshrin, 278 N.YS 
146 

Pa—Goldstein v Marriott, 14 Pa 
Dist & Co. 635 

S D—Stevens v. Jas A Smith Lum- 
ber Co, 232 NW. 665, 54 SD 170 

6 CJ. p 570 note 47. 


725 


Striking name from papers 

On motion the supreme court may 
strike from original files and briefs 
the name of a nonresident attorney 
not regularly admitted to practice in 
Idaho—Anderson v. Coolian, 149 P. 
286, 27 Idaho 8384 
Who may object 

Subsequent lien creditors may not 
object to a writ of execution on the- 
ground that it was issued on the 
prsecipe of an attorney not admitted 
to practice in the particular county. 
—Mercantile Co. v. Morgan, 15 Pa. 
Co 567 


18. Crawford v. McConnell, (Ok) ) 
49 P (2d) 551—8 C.J. p 570 note 43. 


Prejudice conclusively presumed 

Participation in trial as an attor- 
ney by a person unauthorized to 
practice law has been held ground 
for mistrial, notwithstanding actual 
prejudice to the parties to the ac- 
tion was not shown, since the pro- 
ceeding was vold and prejudice is 
conclusively presumed—Colton vy. 
Oshrin, 278 NY 8. 146. 


Where parties are trustees 

Where an attorney in certiorari 
proceedings had no legal staius to 
act for the property owners, who 
had employed the attorney’s employ- 
er, not an attorney, to obtain a re- 
duction of assessment for them, the 
attorney’s appearance would justify 
refusal to retain jurisdiction; but 
the owners being trustees, the pro- 
ceedings will be permitted to be con- 
tinued, on condition that the illegal 
agreement be annilled, and that the 
trustees themselves retain counsel — 
People ex rel Holzman v. Purdy, 162 
NYS 65 


19. Bennie vy. Triangle Ranch Co, 
216 P 718, 78 Colo. 586—6 CJ. p 
570 note 49. 
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to practice?0 in the appellate courts?! will not be 


considered. 


c. As an Offense 


(1) Contempt 
(2) Misdemeanor 


(1) Contempt 


Praccicing law without being admitted constitutes a 


contempt of the court 


The act of holding oneself out as an attorney 
without having a license constitutes contempt of 
court,22 which the court has inherent power to 
punish,28 and an express grant of authority to 
determine who shall practice as attorneys before 


20. North Laramie Land Co v. Hoff- 
man, 184 P 226, 26 Wyo 327, re- 
hearing granted 195 P 988, 27 
Wyo. 271—8 CJ. np 1486 note 58— 
6 CJ. p 570 note 50 


in New Jersey 

(1) The supreme court and the 
court of errors and appeals will not 
receive a brief presented by & mem- 
ber of the bar who has not as yet 
been licensed to practice as coun- 
selor-at-law, or who 1s not counsel 
of another state admitted pro hac 
vice—Hazard v Phenix Woodwork- 
ing Co, 80 A 456, 78 NJEHq 668— 
Hirsch v. De Puy, 166 A 720, 11 NJ. 
Misc 600—8 CJ. p 1486 note 56 


(2) Where such a brief has been 
presented the cause will stand as if, 
notwithstanding the stipuletion to 
submit it upon briefs under the rule, 
plaintiff im error had entirely failed 
to comply with that stipulation — 
Duysters v Crawford, 54 A. 828, 69 
N J Law 229 


gi. Brmce v Chapman, 22 8H. 535, 
95 Ga 798—Clifton v. Carson Na- 
val Stores Co, 122 SH 689, 82 Ga. 
App &1—6 CJ. p 570 note 61. 


22. US—Heiskell v Moszie, (App. 
DC.) 88 F (2d) 861 

Colo—People v Castleman, 294 P. 
535, 88 Colo 229—People v. Thom- 
as, 290 P 288, 87 Colo. 547 

Idaho.—In re Brainard, 89 P (2d) 
769, 56 Idaho 153 

Mont—In re White, 171 P 7659, 54 
Mont 476 

N.J—New Jersey Photo Hngraving 
Co v Carl Schonert & Sons, 123 
A 807, 95 NJ Eq 13. 

RI—Rhode Island Bar Ass’n vy Au- 
tomoblle Service Ass'n, 179 A. 189 

@ Cy. p 570 note 52—18 CJ. p 12 
note 86. 


Construction of statute 

A. person who allegedly represent- 
ef that he was learned in the law, 
particularly in matters connected 
with conveyancing and in prepara- 
tion of probate papers in probate 
matters and who prepared deeds for 
heirs of an estate, was held engaged 
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the courts of the state has been held to carry 


with it the implied power to punish for contempt 
those pretending to the office,#4 and the supreme 
court may hold such persons in contempt notwith- 
standing the unauthorized acts took place in a low- 
er court,25 or outside of court.26 A contempt pro- 
ceeding has been held warranted notwithstanding 
the existence of a statute penalizing such acts,®7 


gardless of the 


in “practice of law’ within the stat- 
ute making illegal practice of law 
contempt of court, as against the 
contention that preparation of deeds 
and mortgages did not constitute 
practice of law—In re Matthews, 
(Idaho) 62 P (2d) 578 
idoensed attorney connected with as- 
sociation aiso Usable 

A. licensed attorney associated with 
the proprietors of an automobile 
service association engaged in unau- 
thorized practice of law has been 
held guilty of contempt for illegal 
practice —Rhode Island Bar Ass’n v 
Automobile Service Ass’n, (RI) 179 
A 189 


23. People v. Seourmties Discount 
Corporation, 198 NE 681, 361 Ill 
631, affirming 279 Ill App 70—Peo- 
ple ex rel Courtney v Asscciation 
of Real Hstate Taxpayers of Ilh- 
nois, 187 NE 828, 3654 Ill. 102— 
People v People’s Stock Yards 
State Bank, 176 NEL 901, 344 Tl 
462 


court 

(1) Supreme court possesses in- 
herent power to punish for contempt 
any person assuming to practice law 
within a state without having been 
duly licensed so to do—State ex rel 
Wright v. Barlow, (Neb) 268 NW 
96. 


(3) Supreme court, which has ju- 
risdiction in matter of admiasion and 
disciplining of attorneys, has power 
to punish as for contempt any one 
who, without authority, practices 
law or holds himself out as entitled 
to do so—In re McCallum, 67 P. 
(2d) 1259, 186 Wash 312 


Who may insitute proceedings 
Committee of State Bar Associa- 
tion was held authorized to institute 
contempt proceedings against a per- 
son allegedly engaged in unauthor- 
ized practice of law—In re McCal- 
lum, 57 P (2d) 1259, 186 Wash 312 


@% RI—Rhode Island Bar Ass'n v 
Automobile Service Ags’n, 179 A 
189 

Vt—In re Morse, 126 A. 6550, 98 
Vt. 86, 36 ALR 527. 
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although ordinarily the court will not resort to or 
exercise this drastic and extraordinary power un- 
less necessary.28 


Nature of procecding. The contempt proceeding 
has been held to be criminal in its nature*9 re- 


fact that the result of the pro- 


25. Ill—People v People’s Stock 
Yards Stute Bank, 176 NE 901, 
844 Ill 462 

Vt—In 1e Morse, 126 A 550, 98 Vt 
85,36 ALR 627 


26. People v. People’s Stock Yards 
State Bank, 176 NE 901, 844 lll. 
462. 


27. Neb—State ex rel Wrght v. 
Barlow, 268 N.W 95 

Ri—Rhode Island Bar Ass’n v Au- 
tomobile Service Ass'n, 179 A. 139. 


28. In re Frederick Bugasch, Inc, 
176 A 110,12 NJ Misc 788 


Only where evident need for sum- 
mary action 

(1) Where other remedies aze 
available and efficient to right the 
wrong of practicing without a license 
they should be first invoked, unless 
there i8 an evident necd for sum- 
mary action to protect the public and 
the jJumsdiction of the court —Rhode 
Island Bar Ass’n v Automobile Sez v- 
ice Asa’n, (RI) 179 A. 189. 


(2) Where defendant who had al- 
legedly practiced law without a h- 
cense in preparing deeds, mortgagcs. 
and contracts for others for compen- 
sation had never been notified that 
such business amounted to the prac- 
tice of law, the supreme court re- 
fused to punish through extraordi- 
mary process of contempt procceding, 
and dismissed the case without prej- 
udice to proceedings by any other 
remedy provided by law—In re Es- 
tes, 67 P.(2da) 1262, 186 Wash 690. 


(3) Where defendant in such a 
case desisted from such practice 
after second notice from the State 
Bar Association, the supreme court 
refused to punish through extraordi- 
nery process of contempt proceed- 
ings, especially since defendant, if 
guilty of practicing law without a 
license, was punishable under cnm- 
inal laws—In re McCallum, 57 P. 
(2d) 1259, 186 Wash 312 
29. NJ—In re Frederick Bugasch, 

Inc, 175 A. 110, 12 NJ Misc 788. 
Vt—tIn re Morse, 126 A 6550, 98 Vt. 

85, 86 ALR. 527. 
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ceeding inures to the individual benefit of prop- 
erly licensed lawyers.80 


Defenses. That a justice of peace and some 
others with whom one, making pretensions of being 
an attorney, did business, knew that he was not 
an attorney, does not affect the question of con- 
tempt,31 and the granting of permission by a judge 
to appear in cases for a short time pending admis- 
sion to the bar, although in palliation of the of- 
fense, is no excuse.22 That no fee for the services 
was received 1s no defense.28 


Pumtshmenit. The amount of fees reccived by 
such practice does not furnish the only basis for 
deicrmining the punishment,34 and in dealing with 
such a case the court may consider the lack of 
candor of the offender during the contempt pro- 
ceeding.25 


(2) Misdemeanor 


Practicing law without being admitted constitutes a 
misdemeanor in some jurisdictions 
In some jurisdictions, any person not duly li- 
censed to practice law who holds himself out as 
an attorney and counselor at law, or who attempts 
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to practice such profession, while liable for con- 
tempt, is also guilty of a misdemeanor,*® and in the 
enactment of statutes making it an offense to prac- 
tice law without a license, the legislature will be 
held to have intended only to protect the general 
public from exploitation, and not to protect the 
legal profession, especially since any such attempt 
of the latter kind would be invalid? Whule an 
indictment or information contaiming allegations 
substantially in the language of the statute has 
been held sufficient,8® an indictment not alleging 
that accused practiced law for a fee or reward 
has been held demurrable, although the offense 1s 
charged in the language of the statute.°9 


While there is no presumption that accused had 
been admitted to practice law and 1t 1s incumbent on 
him to show such right,9 the state must prove that 
he practiced law for a fee or reward,*! and a re 
ceipt for money 18 admissible with testimony tha, 
the witness paid accused for legal services~! 
Proof that accused performed only one act out- 
side the court, such as preparing a bill of syle 
and chattel mortgage, has becn held insuffic:ent 
to sustain a conviction.43 


B. SUSPENSION AND DISBARMENT 


§ 17. Tenure of Office in General 


Admission of a person to the bar is for life unless 
such right Is revoked upon good cause shown. Change of 
residence to another Jurisdiction may forfeit right to 
practice. Right to surrender license may be refused. 


The right to practice law is not an wodsolute 
right, but a privilege only, as heretofore ssen (su- 
pra § 4), which may be revoked whenever the 
holder’s misconduct makes him unfit to exercise the 
duties of his office#4 Since an admisson to the 


30. In re Fredcrick Bugasch, Inc, 
175 A 110, 12 NJ Mise 788 

31. In re Morse, 126 A. 550, 98 Vt 
85,36 ALR 6537 

32. In re White, 171 P 759, 64 Mont 
476 

33. State ex rel Wnght v Barlow, 
(Neb ) 3268 N.W. 95 


34. People v. People’s Stock Yards 
State Bank, 176 NH 901, 344 Ol 
462 

35. People v People’s Stock Yards 
State Bank, supra. 


36. La—Stiate v. Rosborough, 94 So 
858, 153 La. 945 

NJ—New Jersey Photo Hngraving 
Co. v Carl Schonert & Sons, 122 A 
$07, 95 NJ Eq 13. 

6 CJ. p 570 note 53. 


Statutes not repugnant 

The act of May 16, 1905 (L [1905] 
Pp 190), declaring one holding himself 
out as attorney at law without being 
licensed to practice guilty of muisde- 
meanor, is not so repugnant to act 
revising law concerning attorneys 
and counselors, as amended in 1917 
(L [1917] p 205), as to render either 
void, the latter prohibiting practice 


of law without a license, by giving 
legal advice or representing client 1n 


People v. Stoddard, 285 NYS 730, 
157 Misc. 153 


court of record or before justice of|/99. State v Adair, 15; A. 358, 4 W 


peace —People v. Hubbard, 145 NI 
93, 3138 Ill 346 


Words construed as generally under. 
stood 

The words “to practice as an at- 
torney at law” in a statute prohibit- 
ing such practice by unlicensed per- 
sons, will be construed as persons 
generally would underatand them, 
such woids not being technical or 
scientifiCc—People v Alfani, 125 NE 
671, 227 NY $334, reversing 174 N Y. 
S 627, 186 AppDiv 468, 87 N ¥ Cr. 
395 


37. People v. Black, 282 N.Y S, 197, 
156 Mise. 616. 


38. Midkiff v. State, (Ariz) 80 P. 
(24) 10657. 


Indictment held sufficient 

Indictment charging that defend- 
ant made it a business to practice as 
attorney in a justice’s court when 
not regularly admitted to practice as 
attorney, and that defendant received 
compensation for s0 appearing, was 
held sufficient to charge offense-~— 
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W Hari (Del.) 685. 


40. Commonwealth ¢, 
24 PaCo. 353. 


41. State v. Adair 156 A 358, 4 W 
W Harr (Del) 6956 


42. People v. Hubbard, 245 Ill App 
197 


43. People v Vell, 260 N.YS_ 658, 
237 App Div 118 


44. Fla—iIn rv, Clifton, 155 So $824, 
115 Fla. 168. 

Hewan—In re Roberts, 30 Hawal. 
588 

Tll—People ¢. Baker, 142 NE 664, 
811 Ill 66 31 ALR 7387 

Iowa —TIn re Cloud, 250 N.W. 160, 217 
Towa 3 

Ky —Commonwealth v. Harrington, 
98 S'W (2d) 53, 266 Ky 41 

SD—In re Brown, 2644 NW 6521 

Vt—In re Haddad, 178 A. 103, 106 
Vt 922 

6CJ p 580 note 52 


Mot like ordinary public offices 
The office of an attorney is not, 
like ordinary public offices, subject 


Branthoover, 


§ 17 


bar is for life unless the attorney is removed,‘5 
an attorney is liable to the summary jurisdiction 
of the court for misconduct and subject to disbar- 
ment, although at the time of an application against 
him he has ceased to practice as an attorney, and 
has gone into another business, 46 

Change of residence or absence from state. 
While absence of an attorney from a state does not of 
itself forfeit or abandon his night to practice law,4* 
it has been held that a member of the bar of « 
state loses his right to practice there by changing 
his residence to another jurisdiction,£® although 
he does not cease to represent his client in actions 
previously commenced until his client has substi- 
tuted another attorney in his place.4® 


Surrender of certificate or resignation. An at- 
torney may, with the consent of the court, resign 
his office and relinquish its mghts and privileges.5° 
A petition for leave to surrender ly» certificate for 
cancellation should allege that there are no out- 
standing matters to be disposed of by him, nor any 
proceedings pending for his disbarment, or that 
he has no reasonable apprehension of such pro- 
ceedings being taken,5! and an attorney's resigna- 
tion should not be permitted where another has 
moved to strike his name from the roll of attor- 


ATTORNEY AND CLIENT 


7 CWS. 


neys, or where he apprehends that some one may 
do so.52 


Patent attorneys. Under a rule of the patent 
office, the powers of a patent attorney may be re- 
voked at any stage in the proceedings upon ap- 
plication to, and approval by, the commussioner; 
and when so revoked, the office will communicate 
directly with applicant or such other attorney as he 
may appoint, and the attorney whose powers are 
revoked will be promptly notified thereof. The 
spirit of this rule requires that notice of such 
revocation should be given to the legal representa- 
tives of a deceased applicant.58 


§ 18. Power to Suspend or Disbar 
a. In general 
b Particular courts 
c. Bar committee or association 
d. Commissioner of patents 


a. In General 


While courts have Inherent power to suspend or 
disbar an attorney, statutes may regulate the exercise 
of such power. 

The right or power to discipline attorneys by 
suspension or disbarment 1s inherent in the courts54 


to the will of the body creating it 
and burdened with whatever condi- 
tions that body may impose, but is 
held during good behavior, and 18 
one of which he can be divested only 
upon good cause shown and after 
proper judicial proceedings—In re 
Chfton, 155 So. 324, 115 Fla. 168— 
People v. Baker, 142 N. 664, 811 Ill 
66, 31 ALR 787—In re Bickley, 4 
Ohio NP(NS) 129—6 CJ. p 568 
note 24 
Duty to seck other employment 

The mght to practice law 1s not a 
vested right, and, 1f conformity with 
professional ethics 18 unprofitable, an 
attorney should seek som: other vo- 
cation—In re Meck, 200 NBD 478, 51 
Ohio App. 287. 


45 In re Pierce, 207 NW 966, 189 
Wis 441—6@ CJ. p 580 note 54. 


Temporary abandonment of the le- 
gal profession as an immediate 
means of livelihood, and a failure for 
ea time to exercise the rights and 
privileges granted, 1s not a destruc- 
tion of the night or privilege to a 
subsequently renewed practice —In 
re Pierce, 207 NW 966, 189 Wis 441 
46. In re Dellenbaugh, 17 Oho Cir 

Ct. 106, 9 Ohio Cir.Dec 325 


a7. In re Pierce, 207 N.W. 966, 189 
Wis 441 

48. Matter of Mosness, 39 Wis 509, 
20 AmF 656. 

49. Waughnan v. Ehzabeth, 33 A 
212, 68 NJ Law 309. 


60. In re Haddad, 173 A. 108, 106 Vt 
822. 


Bl. In re Chfton, 155 So 324, 115 
Fla 168 


52. Fla—In re Clifton, supra 

Vt—In re Haddad, 178 A. 103, 106 
Vt 3232. 

6 CJ. p 581 note 56 [b]. 


53. In re Mattullath, 38 AppD.C 
497. 


5. US—Conley v. U. S, (CCA 
Minn) 69 B (2d) 929—Hertz v. U 
S, (CCA Minn) 18 F (2d) 52 

Colo—People v. Irwin, 152 P. 905, 
€0 Colo 177. 

Conn —Grievance Committee of 
Hartford County Bar v_ Broder, 
152 A 292, 112 Conn 2638, 269 

Fla.—Petition of Jacksonville Bar 
Ass'n, 169 So. 674—Gould v State, 
127 So 809, 99 Mla. 662, 69 ALR 
699 

Ga—De Krasner v, Boykin, (App) 
186 SH 701 

Ili—In re Needham, 4 NB (2d) 19, 
864 DL 65—People v. Harris, 112 
NE 978, 278 Ill 413. 

Kan—In re Hanson, 5 P.(2d) 1088, 
134 Kan 1665 

Ky.—Chreste v Commonwealth, 186 
SW. 919, 171 Ky. 77, Ann Cas 1918E 
122 

La—State v Woodville, 108 So 309, 
161 La. 125—State v. Flynn, 107 
So 314, 160 La 483 

Mass —In re Opinion of the Justices, 
194 NH 818—In re Keenan, 193 N 
E. 65, 287 Mass. 577, 96 ALR. 
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679—In re Ulmer, 167 NH} 749, 268 
Mass 378 

Mo—In re Sparrow, 90 S W (2d) 401 

N C—Brummitt v. Winburn, 175 SE. 
498, 206 NC 933 

ND—lIn re Eaton, 335 N.W 587, 60 
ND 680 

Or—State v. Woerndle, 220 P. 744, 
109 Or 461—State v. Woerndle, 209 
P 604, 109 Or 461, 
Pa—In re Wolfe’s Disbarment, 135 
A 1732, 288 Pa 831,50 ALR 380 
S§C—State v Jennings, 159 SE. 627, 
161 SC 268 

SD—In re Hosford, 252 NW. 848, 
62 SD 874 

Utah—In re Barclay, 24 P (2d) 302, 
82 Utah 288 

Vt—In re Haddad, 178 A. 103, 106 
Vt 3822 

Va—Norfolk & Portsmouth Bar 
Ass’n v Drewry, 172 SE 282, 161 
Va 838 

Wis —State v. Cannon, 221 NW 608, 
196 Wis 584—In re Stolen, 214 N 
‘W 3879, 193 Wis 602, affirmed 216 
NW. 127, 198 Wis. 602, 55 ALR. 
18665. 

6 CJ p 680 note 55. 


Preservation of dignity 

The court has power as matter of 
preservation of judicial dignity and 
inlegrity to guard portals against in- 
trusion by those who are unfit— 
Gould v. State, 127 So. 309, 99 Fla 
662,69 ALR 699 


jarisdiction 
(1) The court by reason of the 


7 CJS. 


and has been exercised from the earliest times,55 
and whenever a proper case is made out it is its 


ATTORNEY AND CLIENT 


duty to exercise it.56 The power to disbar or sus- 


pend an attorney is judicial in its nature5? and 
can be exercised only by the courts,58 and cannot 
be defeated by the legislative or executive depart- 
ments,59 although statutes may regulate its exer- 
The suspension or cancellation of an at- 
torney’s license by a court exercising its inherent 


cise 80 


mecessary and inherent power vest- 
ed in 1t to control the conduct of its 
own affairs and to maintain lis own 
dignity has a summary jurisdiction 
to deal with the alleged misconduct 
of an attorney—In re Clifton, 155 
So $24,115 Fla 168 


(2) A statute providing a sum- 
mary method of securing payment of 
moneys withheld by attorneys from 
clients and of inflicting punishment 
on attorney where bad faith is 
shown, did not deprive the court of 
its inherent power to disbar mem- 
bers for wrongful retention of 
chent’s money, nor stay disbarment 
proceedings until the summary meth- 
od should be pursued—IJn re Kraus, 
185 A 737, 322 Pa 362 


86. Colo—-Pcople v Irwin, 152 P 
905, 60 Colo 177 
Mo—In re Sparrow, 90 SW (2d) 401 


56. WS—Herts v U. 8, (CCA 
Minn ) 18 3 (2d) 52 

Hawal-—In re Roberts, 80 Hawa 
588 

Tli—In re Information to Discipline 
Certain Attorneys of Sanitary Dist 
of Chicago, 181i NE 382, 851 Ill 
206—People v Hansen, 147 NE 
451, 316 Ill 602 

Mont—In re Hansen, 54 P (2d) 882 

Ohio—-In re Meck, 200 NE 478, 51 
Ohio App. 237. 

Okl—In re Rice, 29 P.(2d) 599, 167 
Okl 3880—State v. Ledbetter, 360 
P 454, 127 Okl 86 

Pa—In re Disbarment Proccedings, 
184 A 69, 321 Pa 81-—-In re Wolfe's 
Disbarment, 136 A 1733, 288 Pa 
331, 50 ALR. 380—In re Oliensis, 
26 Pa Dist 8538—In re Thornton, 16 
Pa Dist. 422. 

§D—In re Brown, 264 NW 521 

6 CJ p 581 note 56 


Wo hesitation where disbarment 
necessary 

Although the power to order dis- 
barment of an attorney 1s always to 
be exercised with great caution, as 
shown infra this section, there 
should be no hesitation in drecting 
disbarment where necessary for the 
protection of the court and the pub- 
lie—In re Alexander, 184 A 77, $21 
Pa 125—In re Lemisch, 184 A. 72, 
321 Pa 110—In re Barach, 128 A. 
727, 279 Pa. 89. 


Gourt not relieved of duty by ex- 
traneous facts 
That bar association may entertain 


trivial or malcious charges or show 
undue favoritism does not relieve 
court of duty to investigate charges 
or disbar guilty offender—People v 
Johnson, 176 NH 278, 844 Ill 132 
Hixercise of power as necessity re- 
quires 

In the absence of restrictive legis- 
lation, the power to disbar may be 
exercised as necessity requires — 
State v Flynn, 107 So 314, 160 La 
483 


87. Fla— Petition of Jacksonville 
Bar Ass'n, 169 So 674 

Ili—People v Gorindar, 182 NE. 
732, 360 Ill. 256—People v. Gilmore, 
177 N.E 710, 346 Til 28 

Nev—State ex rel McCloskey  v. 
Greathouse, 86 P (2d) 857, 55 Nev 
409 

N M—In re Royall, 268 P 570, 38 N 
M 386 

OkI1—Siate v Ledbetter, 260 P. 454, 
187 OkKl 85 

SD—lIn re Brown, 264 NW 6521. 

Va—Norfolk & Portsmouth Bar 
Ass'n v Drewry, 172 SH 282, 161 
Va 833 

6¢CJ p 581 note 61 


58. State ex rel McCloskey v 
Greathouse, 86 P (2d) 357, 55 Nev 
409 


Judge at chambers 

A judge in chambers has no nower 
to suspend or disbar an attorney — 
State v Nathaons, 27 SE 62, 49 SC 
199 


59. Cal—In re Cate, (App) 273 P. 
617, supplementing opinions 270 P 
968 and 271 P 356 

Colo—People v Irwin, 152 P 906, 
60 Colo 177 

Kan—In re Gorauch, 314 P 794, 113 
Kan 380 

N M—State v. Raynoldsa, 158 P 418, 
22 NM 1 

Okl—In re Evang, 179 P. 
Okl 215. 

Tenn,—In re Hickey, 258 SW. 417, 
149 Tenn 344 

6 CJ p 581 note 57. 


60. Kan—IJn re Gorauch, 214 P. 794, 
113 Kan. 3380 

Le —Meunier v. Bernich, (App) 170 
So. 587 

Ok] —In re Shoemake, 31 P (2d) 9328, 
168 Okl 77—-In re Hivans, 179 P. 
922, 72 OK] 2165. 

Tenn—In re Hickey, 258 S.W. 417, 
149 Tenn 344 
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or statutory authority does not contravene either 
the federal or state constitutions.64 


Power not an arlsirary one. The power is not 
an arbitrary and despotic one to be exercised at 
the pleasure of the court or because of passion, 
prejudice, or personal hostility ;64 it is rather one 
to be used with moderation and caution, in the 
exercise of a sound judicial discretion,®® and only 


Utah —Foster v. Burton, 282 FP 917, 
64 Utah 550—Higgins v. Burton, 
282 P 914, 64 Utah 6623. 

6CJ p 581 note 58 


Statates not exclusive 

Statutes relating to suspension, 
discipline, or disbarment of attorney 
are not exclusive in their provisions. 
-—-De Krasner vy. Boykin, (Ga App ) 
186 SE 701. 


Bight to disbar not restricted 

Revisal (1905) 8§ 989-945, though 
prohibiting disbarment as ypunish- 
ment for contempt, does not restrict 
mght to disbar when disbarment 15 
not imposed under power to punish 
for contempt, but for misconduct of 
attorneys in matters affecting their 
finess to be members of the bar— 
State v. Johngon, 93 S.HL 847, 174 N. 
C. 8456, LRAI1918A 1189. 


Common-law power abridged 

Revisal (1905) § 211, held not to 
depnve the courts of thelr common- 
law power to disbar unfit attorneys, 
save in case of conviction of c11mes 
not affecting their professional 
standing —State v Johnson, 88 SEH 
487, 171 NC. 799. 


in New York 
Judiciary I. §§ 88, 476, 477, pro- 
vide for the suspension or removal 
of an attorney from practice —In re 
Nowell, 140 NYS 275, 174 App Div 
9i 
Penal nature of statutes prov.ding 
for disbarment see Statutes § 3889 
[59 CJ. p 1111 note 9 [b] (81)] 


61. In re Cloud, 250 NW. 160, 217 
Iowa 3. 


62. Ill—People v Gorindar, 182 N 
E 732, 350 Til. 256—People v Gul- 
more, 177 NH 710, 345 Ill 28— 
People v. McCallum, 173 NH 827, 
841 Ill 678. 

Okl1—State v Ledbetter, 260 P 454, 
127 Okl 85 

Pa—iIn re Lemisch, 184 A 72, 3821 
Pa 110—In re Oliensis, 26 Pa Dist 
863 

6 CJ. p 581 note 63. 


63. US—Herts  v. 
Minn) 18 F (2d) 62 

Ark.—McGehee v State, 32 8 W.(2d) 
808, 182 Arik. 603. 

Ill—People v. Hansen, 147 NE 481, 
816 IlL 502. 

Mo —In re Siser, 267 SW. 922, 306 
Mo. 856 

Okl—State v. Ledbetter, 260 P. 454 


U. 8, (CCA 


§ 18 


in a clear case,*4 for the most weighty reasons,® 
and upon clear legal proof as hereafter shown infra 
§ 33. 


Distinct from right or power to punish for con- 
tempt. The right or power of suspension or dis- 
barment is different and distinct from the power 
to punish for contempt.6 


Place where msconduct commitied. A court 
has jurisdiction to disbar an attorney for acts done 
m or out of court,67 outside of the state®® or in 
another court of the state6® or while practicing be- 
fore the federal courts,” or before the United 
States land office.7! 


Suspension pending dssciplinary proceedings. It 
is not proper for courts ordinarily to deprive the 
accused of his rights as an atiorney pending the 
investigation and trial of an application for dis- 
barment;72 nor will misconduct on the part of 
an attorney, although amounting to a contempt and 
furnishing cause for his removal or suspension, 
justify a court in excluding him from practicing at 
its bar when no judgment of removal or suspension 
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has been rendered against him.78 However, under 
statutes in some jurisdictions, where an attorney 
igs convicted of a felony involving moral turpitude, 
he may be suspended by the court pending final ac- 
tion on the judgment of conviction 74 


b. Particular Courts 


Courts authorized to admit attorneys have Inherent 
power to suspend or disbar them  Legisiature may con- 
fer, on certain courts, exclusive jurisdiction to disbar 
attorneys 


It is well settled that any court authorized to ad- 
mit an attorney has inherent jurisdiction to sus- 
pend or disbar him for sufficient causc, and that 
such jurisdiction does not necessarily depend on ary 
express constitutional provision or statutory enact- 
ment,75 and conversely a court that has no juris- 
diction to admit aitorncys to practice has no juris- 
diction to disbar them,?’® the jurisdiction to admur 
and disbar being deemed correlative 77 Generally, 
all courts of record have power in a proper case 
to suspend or annul the license of an attorney 
practicing in the particular court pronouncing sen- 
tence,’8 but the power to go further and make the 


127 Ok] 85—State v Breckenridge, 
258 P. 744, 126 Okl 86, 583 ALR 
1239 

Pa—In re Alexander, 184 A 177, 321 
Pa 126—In re Lemisch, 184 A 73, 
821 Pa 110—In re Disbarment Pro- 
ceedings, 184 A. 69, 321 Pa 81—In 
re Barach, 123 A 727, 279 Pa 89— 
Wilhelm’s Case, 112 A. 560, 269 Pa 
416. 

SD—In re Hosford, 252 NW. 843, 
62 SD 874. 

6 CJ. p 581 note 64 


6&. Wilhelm’s Case, 112 A. 560, 269 
Pa 416 


65. State v Ledbetter, 260 P 454, 
127 Ok} 85—6 C.J p 582 note 65 


66. US—Duke v. Committee on 
Grievances of the Supreme Court 
of the District of Columbia, (App 
DC.) 82 F (2d) 890, certiorari de- 
nied 66 S Ct 761 

Utah —Higgins v. Burton, 232 P. 914, 
64 Utah 662—Fosater v Burton, 333 
P 917, 64 Utah 550 

6 C.J p 580 note 55 [b]. 

Contempt and disbarment proceed- 
ings as distinct proceedings see in- 
fra § 28 


@7. Snyder’s Case, 152 A, 38, 801 Pa. 
276, 76 ALR. 666. 

68. Matter of Lamb, 94 N.Y.S. 381, 
105 App Div. 462. 

68. In re Hurst, 176 A. 437, 317 Pa 
217—6 CJ p 583 note 79. 

70. In re Sherwood, 103 A. 42, 259 
Pa 264, LRAi1918D 447—6 CI 
p 583 note 80 

71. People v Patterson, 138 P. 30, 
56 Colo. 296. 


72. State v Goode, 44 P 640, 4 Ida- 
ho 730 


73. Withers v. State, 86 Ala 252 


7% Shafer vy State Bar of Califor- 
nia, 12 P (2d) 967, 215 Cal 706 


7% US—Hertzs v U. 8S, (CCA. 
Minn.) 18 F (2d) 62 

Ala—McCord v State, 126 So. 873, 
220 Ala 466 

Cal—In re Cate, (App) 273 P 6117, 
supplementing opinions 270 P 968 
and 271 P 356 

Ga-——Wood v State, 165 SH. 908, 45 
GaApp 783 

Iowa—In re De Caro, 262 N.W. 183, 
220 Iowa 178 

Kan—In re Gorsuch, 214 P. 794, 118 
Kan. 880 

Mass —In re Opinion of the Justices, 
180 NBD 725, 279 Mass 607, 81 A 
LR 10659 

Mo—In re Richards, 68 SW (3d) 672, 
8383 Mo. 907. 

Neb—State ex rel Sorensen vy. 
Goldman, 255 NW. 832, 127 Neb 
840 

ND—In re Haton, 235 NW. 587, 60 
ND. 580. 

Ohio—In re Thatcher, 12 Ohio NP 
(NS) 497. 

Okl—State v Ledbetter, 260 P. 454, 
127 OkL 85 

Or—State v. Edmunson, 204 P. 619, 
108 Or. 243. 

RI—Rhode Island Bar Ass’n v. Au- 
tomobile Service Asa’n, 179 A. 139 

SD—In re Brown, 264 NW. 521 

Utah—In re Burton, 246 P 188, 67 
Utah 118—In re Hilton, 158 P 691, 
48 Utah 172, Ann Casi1918A 271 

Wash —In re Bruen, 172 P. 1152, 102 
Wash 472 
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Wis —State v. Cannon, 226 N VW. 386, 
199 Wis 401 
6 CJ. p 580 note 565. 


in New Jersey 

(1) A court of chancery has been 
held to have no jurisdiction to dis- 
bar a solicitor from practice —In re 
Hahn, 96 A 689, 85 NJ Eq 510, Ann 
Cas 1918B 830, denying motion 94 A 
953, 84 NJ Eq. 623. 


(2) And an order of the court of 
chancery debarring a counselor is 
not sustainable under the Practice 
Act requiring the solicitor to act un- 
der the direction of the court —In re 
Hahn, supra 


(8) Nor 18 such an order, entered 
in proceedings not purporting to be 
proceedings to punish for contempt, 
sustainable as punishment for con- 
tempt—In re Hahn, supra 


76. In re Wilgzon, 100 P 75,79 Kan. 
450. 


77. In re Wilson, supra. 


78. Neb—In re Yeiser, 1923 NW. 
953, 110 Neb 65, affirmed Yeiser v. 
Dysart, 45 SCt. 399, 267 US. 540, 
69 L.Ed 7765. 

Va—Legal Club of Lynchburg v. 
Light, 119 SH 565, 187 Va 249 
W.Va—In re Daugherty, 136 8.0. 
402, 108 W Va. 7. 

6 CJ. p 582 note 70. 


Cireuit court 

The circuit court had jurisdiction 
to investigate charges of ambulance 
chasing made in petilion of members 
of the local bar—State v. Circuit 
Court of Milwaukee County, Branch 
No. 1, 214 NW. 396, 193 Wis. 132. 


7 C.J.S. 


suspension or revocation effective in all other 
courts of the state must be conferred by statute 79 
As there 1s no necessary connection between the 
power to admit to practice and the power to dis- 
bar for subsequent misconduct, the legislature may 
confer on any court the power to suspend or dis- 
bar,80 but, where the statute vests the power to 
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disbar or suspend in certain courts, a court not 


specified therein has no jurisdiction to act in such 
matters,®1 and, of course, such power can be exer- 
cised only by the courts of the jurisdiction where 


Court of general jurisdiction 

In the absence of constitutional 
or statutory restrictions, a court of 
general jrzisdiction has authority to 
suspend or disbar an attorney —In 
re Clifton, 155 So. 324, 115 Fla 168 


Court of common pleas has jurisdic- 
tion in a disbarment proceeding over 
a respondent who had been duly 
scrved and entered an appearance — 
In re Hurst, 176 A 427, 317 Pa 217 


in New Memco 

The district court may suspend an 
attorney for fraud and deceit prac- 
ticed on the court, until the supreme 
court, on hearing had, either disbars 
him or restores him to practice-— 
State v Raynolds, 158 P 418, 22 N 
M 1 


7o. Legal Club of Lynchburg v 
Light, 119 SH 66, 187 Va 249— 
6 CJ p 582 note 71 


80. Cal—Danford v Superior Court 
of California in and for City and 
Countv of San Francisco, 193 P 
272, 49 Cal App 303 

Towa—In re Hunt, 205 N.W. 821, 201 
Iowa 181. 

€CJ p 582 note 72 


Exclusive jurisdiction 

It has been held competent for the 
legislature to confer on _ certain 
courts eaclusive jurisdiction to dis- 
bar attorncys—BEx parte Marshall, 
147 So 791, 165 Miss 623 


Superior court 

(1) Under Code Civ Proc. § 287, 
the superior court has jurisdiction to 
enter an order of disbarment —Dan- 
ford yv Superior Court of California 
in and for City and County of San 
Francisco, 193 P 272, 49 CalApp 3802 


(2) Such statute is not invalid— 
Danford v. Superior Court of Call- 
forma in and for City and County of 
San Francisco, supra. 


Trial court 

Where, in disbarment proceeding, 
alleged misconduct of attorney was 
properly brought to the attention of 
the trial court by filling of a report 
of the committee of the bar associa- 
tion and the court entered an order 
appointing a committee and directing 
it to investigate and file charges, the 
proceedings were in accordance with 
‘tthe statute, and gave the court juris- 


by an original 
an attorney for 


diction to hear and determine the 
question —In re Hunt, 205 N.W. 821, 
201 Iowa 181. 


In Ohio 

(1) Gen Code, § 1707, conferring 
jurisdiction on common pleas to 
suspend or remove an attorney at 
law from office, 1s not invalid -—IiIn 
re Quimby, 18 Ohio App. 142 


(2) Disbarment proceedings should 
be instituted in a court of common 
pleas which 18 a court of general 
jurisdiction——In re Meck, 200 NZ 
478, 61 Ohio App 2387. 


(3) Disbarment proceedings under 
Gen Code, § 1707, in a court of com- 
mon pleas, though a special statutory 
proceeding, may be heard by such 
court constituted as in other cases — 
State v Darby, 144 NI 611, 109 
Ohio St 632—State v Le Blond, 140 
NE 610, 108 Ohio St 136, certiorari 
denied and error dismissed 44 SCt 
134, “63 US 679, 714, 68 LEHd 503 


81. State v Laughlin, 73 Mo 443, 
reversing 10 Mo App 1 


63. La—In re Craven, 151 So. 626, 
17S La 372, 90 ALR 973. 

Masa—In re Ulmer, 167 NE. 749, 
268 Mass 373. 


Federal district conrt 

Wederal court for district of Mazss- 
achuaetts had jurisdiction of pro- 
ceedings to dishar an attorney ad- 
mitted to practice in federal circuit 
court for the distiict of Maine prior 
to the abolition thereof by statute 
—In z:6 Ulmor, 187 NB 749, 268 
Mass 373 


83. Bloomingdale Bros vy. Hudson, 
264 NYS 639, 147 Misc, 759 


8&4 Garrigus v State, 93 Ind. 239— 
Mattler v Schaffner, 58 Ind 245— 
6 CJ. p 682 note 73 


85. TIowa—State v. Mosher, 103 N 
W. 106, 128 Iowa 82, 5 Ann Cas, 984 
— State v. Clarke, 46 Iowa 1655. 

Mo—State v Laughlin, 73 Mo. 443 

6 CJ p 582 note 74. 


66. In re Sparrow, (Mo) 80 8 W. 
(24) 401—6 CJ p 682 note 75 


Bevocation effective in all courts 
Code (1919) §$§ 8438, 3424, relatung 
to revocation or suspension of at- 
terneys from practice, and extending 
the power of the supreme court of 
appeals, so that any revocation or 
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such attorney is a member of the bar.8? A mu- 
nicipal court has been held to have no power to 
disbar or suspend attorneys for general misconduct 
or violation of the canons of ethics,8® and a stat- 
ute conferring power of disbarment upon any court 
of record does not include courts of limited juris- 
diction only,84 such as certain criminal courts.85 


An appellate court generally possesses the power 


proceeding to suspend or disbax 
unprofessional conduct,8° and te 


suspension by it is effective in az) 
courts of the state, are reasonable 
and valid —Legal Club of Lynchburg 
v. Light, 119 S.B 65, 187 Va 249. 


m Kentucky 

(1) The court of appeals was held 
to have power to entertain by omg~ 
inal proceeding inquiry into charges 
against attorney, notwithsianding @ 
constitutional provision conferzing 
appellate jurisdiction only, since the 
inquiry did not involve judicial pow- 
er and authority as contemplated in 
the constitution—Commonwealth ex 
rel. Ward v. Harrington, 98 S 'W.(2d) 
58, 266 Ky. 41. 


(2) The court of appeals was not 
precluded in original proceeding from 
adisciphining attorney as respects his 
Tight to practice in inferior courts, 
in view of a statute conferring on 
the court of appeals exclusive power 
to grant licenses to practice law in 
any court—Commonwealth ex rel. 
Ward v Harrington, supra 
In Mew York 

(1) The appellate division of the 
supreme court has inherent as well 
as statutory power to direct an i1n- 
vestigation into the unprofessional 
practices of attorneys to asccriain if 
its integrity Is assailed or honor vio- 
laled —In re Brooklyn Bar Ass'n, 227 
NYS 666, 228 AppDiv 149—In re 
Association of Bar of City of New 
York, 227 NYS 1, 222 AunTiw~ j3-) 
—In re Cushman, 158 N.YS 7, 171 
App Div. 787. 


(2) And may compel an attorney 
to testify as to his professional acts 
— People ex rel Karlin v Culkin, 162 
NBD 487, 248 N.Y 465,60 ALR 8&5, 
affirming 228 N YS. 878, 223 App Div. 
822—Application of City Club of New 
York, 253 N.Y.8S. 100, 233 App Div. 
$51. 


(8) The power may be exercised 
sua sponte, whether the misconduct 
he that of a single attorney or of a 
particular class notwithstarding no 
specific charges are made and no in- 
dividual 18 accused —In re Brooklyn 
Bar Ass’n, supra—In re Associaton 
of Bar of City of New York, supra 


(4) A petition setting forth the 
existence of systematic “ambulance 
chasing” has been held to disclose 
a@ condition requirng the court to 
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power of the supreme court in such cases has been 
held to be inherent and independent of statute,87 
constitutional or statutory authority being held 
to be merely declaratory of the existing power.8& 
The exercise of original jurisdiction by appellate 
courts is, however, disapproved in some cases.89 
Of course, the court in which an attorney commits 
unprofessional acts has jurisdiction, notwithstand- 
ing the attorney lives in another jurisdiction.29 


ce. Bar Committee or Association 


Statutes conferring power on bar committees or as- 
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sociations to make final orders as to suspension or dis- 
barment are invalid: but statutes conferring power to 
make Investigations and recommendations are not In- 
valid. 


The board of commissioners of a state bar has 
no authority to suspend or disbar an attorney,9+ 
and a statute giving commissioners of the state bar 
authority to suspend or disbar attorneys 1s void ,9? 
but a statute providing for the investigation of 
charges against attorneys by such organization, sub- 
ject to review by the supreme court, is not :n- 
valid.98 A state bar commission has jurisdiction 


entertain the petition—In re Asso- 
qation of Bar of City of New York, 


supra. 


(6) This power to inquire will not 
be denied, as putting a lawyer's repu- 
tation at the mercy of the tongue of 
ignorance or malice, as the remedy 
is to make the inquisition secret in 
stages—-People ex 
rel. Karlin v. Culkin, supra—iIn re 


ita prelimimary 
Brooklyn Bar <Ass’n, supra. 


(6) However, the court will as- 
sume authomty where a member of 
the bar 1s charged with corrupt and 
unethical conduct, and the facts are 
shown or the conduct 1s notorious — 
Application of City Club of New 


York, supra 


(7) Without facts presented charg- 
ing any lawyer with misconduct, the 
not inclined to imitiate a 
general crusade in relation to the 
political activities of lawyers—Ap- 
plication of City Club of New York, 


court 18 


supra. 
87. Ariz—In re Myriland, 45 P (24) 


95%—In re Bauley, 248 FP. 29, 80 


Ariz. 407 


Cal—Johnson v. State Bar of Cali- 


fornia, 563 P.(2d) 938. 


Idaho—In re Edwards, 266 P. 6665, 


45 Idaho 676. 


Tl.—People v. People’s Stock Yards 


State Bank, 176 NH 901, 344 [il 
4623—People v. Berezniak, 127 N BH 


86, 292 Ill 805—People v. Harris, 
112 NE 978, 278 Il. 418—People 


v Czarnecki, 109 ND. 14, 268 Ill 
278. 


Iowa —In re De Caro, 262 N.W. 183, 


220 Iowa 176 


Kan—State ex rel. Boynton v. Per- 
kins, 28 P.(2d) 765, 188 Kan. 899— 


In re Gorsuch, 214 P. 794, 118 Kan 
$80 

Mass —~In re Cohen, 159 NBD 4965, 261 
Mass. 484, 55 ALR 1809 

Miss—In re Steen, 134 So. 67, 160 
Migs. 874 

Mo.—In re Richards, 68 8 W (2d) 672, 
888 Mo 907—In re Sizer, 254 8 W. 
82, 800 Mo. 369 

Mont.—In re Hansen, 54 P.(2d) 882 

NJ—In re Investigaton by Baz 
Aas'n of Hudszon County, 160 A. 
809, 109 NJ Law 375 

A M—lIn re Royall, 286 P. 156, 34 
NM. 654. 


Ohio —In re Thatcher, 89 NHL 89, 80 
Ohio St 492. 

Okl—State v. Ledbetter, 260 P. 454, 
127 Okl 865. 

§SD—In re Gibbs, 214 N.W 8650, 51 
SD 464 

Utah —In re Barclay, 24 P (2d) 3802, 
82 Utah 288—In re Burton, 246 P 
188, 67 Utah 118 

Wash —In re Bruen, 172 P. 1153, 102 
Wash 472 

Wis.—State v. Cannon, 221 N.W. 6038, 
196 Wis 584. 

6 CJ. p 588 note 76. 


“Its [power to dsbar] existence 
ls necessary and incidental to the 
court for its own protection, to se 
cure the proper administration of 
justice, to maintain the prestige of 
the profession for integrity, to con- 
serve the public good, and to pro- 
tect clhents from malpractice attend- 
ed with fraud and corruption ”—In 
re Shoemake, 81 P (2d) 928, 929, 168 
Okl 77. 


se La—State v. Flynn, 107 So 814, 
160 La. 488 

N D—In re Haton, 285 NW. 6587, 60 
ND. 580 


8& Ala—HEx p. Peters, 70 So. 648, 
195 Ala. 67. 

Ohio —In re Meck, 200 NHL 478, 51 
Ohio App. 287 

6 CJ p 588 note 77. 


Xm. Oalifornia an original applica- 
tion for disbarment of an attorney 
will not be entertained by the su- 
prerme court, unless instituted or sup- 
ported by a bar association, or the 
misconduct is alleged to have direct 
connection with matters pending in 
the supreme court—In re Forster, 
176 P 38&—6 CJ. p 583 note 77 [a] 
rn Olio 


(1) The court of appeals has no 
Plenary power to discipline persons 
not members of the bar on account 
of reprehensible practices in respect 
of personal injury cases—In re 
Meck, 200 N.B. 478, §1 Ohio App 
237 


(2) In disbarment proceedings, 
such court can only reprimand, sus- 
pend, or disbar respondent from 
practice before such court-—In re 
Meck, supra. 
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In Virginia 

While Const (1902) § 88, limiting 
the omginal jurisdiction of the su- 
preme court of appeals to cases of 
habeas corpus, mandamus, and pro- 
hibition, does not abridge the power 
of such court to suspend or disbar 
attorneys, where the circuit court 
has jurisdiction of proceedings for 
the expulsion or suspension of an at- 
torney, the supreme court of appeals 
has jurisdiction only to deal with the 
case on appeal, and cannot take orig- 
inal cognizance thereof, in view of 
Code $ 3196, the matter complained 
of not occurring in that court —Le- 
gal Club of Lynchburg v Light, 119 
SH 66,187 Va 249. 


90. In re Carrao, 156 NYS 379, 170 
App Div. 546. 


$1. In re Royall, 368 P. 570, 33 N BM 
386 


92. In re Hdwards, 266 P. 665, 45 
Idaho 676 


mm Washington 

L (1917) p 431, providing for pro- 
ceedings for disbarment of attorneys 
before the state board of law exam- 
iners, 18 constitutional in all re- 
spects except as to the provision for 
@ final order or judginent of dirbar- 
ment by the board—In re Ward, 179 
P 76, 106 Wash 147—In re Bruen, 
172 P 1152, 102 Wash 472. 


Statute construed 

Under a state bar act providing 
for suspension of a member for non- 
peyment of dues, it has been held to 
have boen the legislative intent that 
the suspension should be made by 
the court and not by the board of 
governors of the state bar —Carpen- 
ter v State Bar of California, 395 P. 
23, 211 Cal 368 


8% Ala—Hx parte Thompson, 152 
So 239, 228 Ala 113, followed in 
Ex parte Walker, 162 So 246, 228 
Ala 180, and In re Countryman, 
152 So 257, 228 Ala 21, 

Cal—Jobnson v State Bar of Cali- 
fornia, 52 P (2d) 938, 

Idaho —In re Ddwards, 266 P 665, 46 
Idaho 676. 

Nev—In re Scott, 292 P. 291, 58 Nev 
24, rehearing denied 296 P. 1113 


Committee of state bar and su- 
preme court have jurisdiction to hear 


7 C.J 8. 


to hear a disbarment proceeding notwithstanding 
the state bar commission did not exist at the time 
the attorney allegedly committed the acts of mis- 
conduct, as a new method of procedure may be 
employed in an inquiry into acts of misconduct oc- 
curring prior to the creation of such procedure,®4 
and the mere appointment of a new committee by 
the court cannot and does not affect its jurisdic- 
tion in disbarment proceedings.95 


d. Commissioner of Patents 


The commissioner of patents has power to suspend 
or disbar attorneys from practicing before that depart- 
ment. 

The commissioner of patents may, after notice 
and opportunity for a hearing, suspend or exclude 
from further practice an agent or attorney who has 
violated or refused to comply with such regula- 
tions. The commussioner’s hearing and determina- 
tion of charges against a patent agent or attorney 
and the secretary's approval of the commissioner's 
findings are judicial functions;9® but as congress 
has the right to vest the commissioner and the sec- 
retary with such judicial functions, it also has the 
power to authorize them to delegate such functions 
to an assistant, and therefore the act of congress 
which provides that the assistant secretary of the 
interior shall perform such duties in the depart- 
ment as shall be prescribed by the secretary is not 
lumited to merely admunistrative duties, but au- 
thorizes the secretary to delegate to the assistant 
the judicial duty of approving the findings of the 


and determine charges against a 
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commissioner of patents in proceedings for the dis- 
barment of a patent solicitor.®? 


§ 19. Grounds for Suspension or Disbarment 


Any conduct on the part of an attorney evidencing his 
unfitness for the confidence and trust which attend the 
relationship of attorney and client or unworthy of pub- 
lie confidence constitutes a ground for suspension or dis- 
barment. 

Attorneys, in performance of the obligations and 
duties assumed, must conform to certain standards 
in relation to their clients, to the court, to the 
profession, and to the public,98 and an attorney can 
be deprived of his rights as an attorney by the 
judgment of the court for moral or professional 
delinquency.9® While a license to engage in the 
practice of law will not be revoked for trivial 
causes, impropriety, or breaches of good taste,* 
discipline for musconduct is not limited to cases 
where the attorney's acts are infamous or of a 
gross or serious nature,* and the courts will ordi- 
marily discipline lawyers for offenses involving 
moral turpitude.* Also, in order that acts or con- 
duct should be ground for striking the name of 
an attorney from the rolls it is not essential that 
they be such as would subject him to indictment 
or to any civil liability.4 Conversely, the fact that 
misconduct charged against an attorney may also 
render him liable to punishment under the criminal 
laws does not necessarily deprive the court of pow- 
er to hear disbarment proceedings against him.5 
Any conduct on the part of an attorney evidencing 
his unfitness for the confidence and trust which 


member of the bar in disciplinary 
procecdincs —Dalzell v State Bar of 
Califorma, (Cal) 57 P (2d) 1300 


%. In re Barclay, 24 P (2d) 303, 82 
Utah 288 


95. In re Mundy, 161 So 184, 182 
La 148 


96. Robertson v. U. 8, 62 AppDCc 
177, 285 F 911 


97. Robertson v U S, supra 

Power of federal department 
heads, including that of secretary of 
interior and secretary of treasury, to 
disbar attorneys from practicing be- 
fore the department see United 
States § 33 [65 C.J. p 1373 notes 
11-18]. 


98 Neb—State ex rel Sorensen v 
Ireland, 251 N.W 119, 125 Neb 
570—State v. Priest, 242 NW. 433, 
128 Neb 241, 

Wis —Stiate v. Barto, 232 NW. 558, 
202 Wis 3829. 


99. Bartos v. U. S. Dist. Court for 
Dist of Nebraska, (CCANeb) 19 
EB (2d) 722, reversing (DC.) In re 
Bartos, 18 F (2d) 188. 


Rolation of court and its attorneys 
to people is one of high responsi- 
bility, involving complete trust and 
confidence and absolute fidelity and 
integrity —In re Casey, 195 N.D 389, 
369 Ill 496. 


u. Ill—People ex rel Chicago Bar 
Ass’n v lLotterman, 187 NE 424, 
858 Ill 899. 

Okl1—State v. Cuthp, 202 P 782, 88 
Okl 183—In re Reily, 188 P. 728, 
75 Okl 192,7 ALR 89 

Pa—Maginnis’ Case, 112 A 6555, 269 
Pa 186 

S D—Petition of Morrison, 186 N.W. 
556, 45 SD. 128 

Wis —State v Stetson, 284 NW. 704, 
208 Wis. 657. 


@. Lewis v. Board of Governance of 
Pennsylvania Bar, 178 A 652, 316 
Pa. 193. 


3. In re Hahn, 94 A 9658, 84 NJ Eq 
523, motion denied 96 A 689, 86 N 
JBq 610, AnnCas.1918B 830. 


4 US—Hertzs v. U. 8, (CCA. 
Minn ) 18 F (2d) 52 
Conn —Grievance Committee of 


733 


Hartford County Bar v. Broder, 
162 A 292, 118 Conn 263, 369 

Ol—In re Information to Discipline 
Certain Attorneys of Sanilary Dist. 
of Chicago, 184 NE. 382, 351 IIL 
2£06—People v. Gorman, 178 NH. 
880, 8346 Til 482— People v. Gul- 
more, 177 NE. 710, 845 Dl 28— 
People v. Olson, 153 NE 3848, 822 
Ill 210—People v. Berermniak, 127 
NH 386, 292 Ill. 805—People v. 
Meyerovitz, 116 N.H. 189, 278 TIL 
856 

Ky —Chreste v Commonwealth, 198 
SW 929,178 Ky 311 

NY¥—In re Schneidkraut, 246 NY 
S 5605, 281 AppDiv. 109—In re 
Newell, 160 N.YS 376, 174 App. 
Div 94. 

Pa—In re Rosenbaum, 150 A 1748, 
800 Pa 465—In re Wolfe’s Disbar- 
ment, 185 A 782, 288 Pa 381, 50 
ALR 880—In te Margols, 112 A. 
478, 269 Pa 206,123 ALR 1186 

6 CJ p 5688 note 85, p 687 note 3L 


5 La—State v. Cary, 65 So 1748, 
185 La 579. 

Mo—iIn re Richards, 68 S.W (2d) 
672, 3383 Mo. 907 

6CJ p 588 note 86. 
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attend the relation uf attorney and client and the 
practice of law before the courts, or showing such 
a lack of personal honesty or of good moral 
character as to render him unworthy of public con- 
fidence, constitutes a ground for his disbarment.6 


Any conduct which would preclude the admuis- 
sion of an applicant to the bar will justify huis 
disbarment, after he is admitted;’ among other 
things, a want of good moral character (infra § 
20), insanity,8 or ignorance of the law.? However, 
misconduct occurring previous to the admission of 
an attorney to practice, while 1t may be ground for 
refusing him a license, is generally not ground for 
disbarment,19 although the evidence of such muis- 
conduct 1s material and relevant and may, under 
certain circumstances, and in connection with acts 
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shown to have been done after admission, be sufh- 
cient to require disbarment 14 


Legislative limitation of power. Although it is 
well settled that the legislature may provide that 
certain acts or conduct shall require a disbarment,1!° 
the accepted doctrine 1s that statutes and rules 
merely regulate the power to disbar instead of cre- 
ating 1t,13 and that such statutes do not restrict 
the general powers of the court over attorneys, 
who are its officers, and that they may be removed 
for other than statutory grounds14 Ina few juris- 
dictions, however, the view obtains, that an enum- 
eration of the grounds of disbarment by statute 
deprives the court of the power to disbar for 
causes other than those so specified.15 


Intent. The rule laid down 1n some cases is that 


6 Conn—Grievance Committee of 
Hartford County Bar v. Broder, 
153 A. 292, 112 Conn 268, 269 

Tli—People vw Berezmiak, 127 N.B 
86, 292 Ill $806. 

Ky.—Chreste v Commonwealth, 198 
SW. 929, 178 Ky $311 


Mass—In re Ulmer, 167 NE 749, 
268 Maas. 878. 
Mo—In re H §———, (App ) 


69 SW (2d) 826. 

Okl—In re Sitton, 177 P. 555, 72 Okl 
18 

§D—In re Brown, 244 NW 6321 

Uteh—In re Barclay, 24 P (2d) 304, 
82 Utah 288. 

6CJ p 688 note 87. 


Granting of license Is on implied 
understanding that the licensee shall 
in all things demean himself in a 
proper manner and abstain from 
such practices as cannot fail to bring 
discredit upon himself, the profes- 
gion, and the courts—State v Sco- 
ville, 248 N.W 269, 123 Neb. 467, fol- 
lowed in State ex rel Good v. Black, 
251 N.W 109, 126 Neb. 383 


Promoting ends of justice 

An attorney 1s admitted as a mem- 
ber of the bar to promote the ends 
of justice, and that implies some- 
thing more than private gain—In re 
Bond, 81 P (2d) 921, 168 Okl 161 


7 US—Hetzs v. U. 8S, (CCA 
Minn ) 18 F.(2d) 62 

Conn —Grievance Committee of 
Hartford County Bar v. Broder, 152 
A. 392, 112 Conn 268, 269 

Fla—Gould v State, 127 So 309, 99 
Fla. 662,69 ALR 699. 

6CJ p 584 note 88. 


& Smith v. State, 1 Yerg (Tenn ) 
228 


&% Ky.—Commonwealth ex rel Ward 
v Harrington, 98 SW (2d) 53, 266 
Ky. 41 

Tenn—Smith v State, 1 Yerg 228. 

6 CJ p 684 note 91 


10. State v. Gebhardt, 87 Mo App. 
£43. 


11. In re Plats, 132 P. 890, 42 Utah 
489. 


12. Cal—iIn re Collins, 206 P. 990, 
188 Cal 701, 32 ALR 1062 
Idaho —In re Kerl, 188 P. 40, 32 Ida- 
ho 787, 8 ALR 1269 
Ohio —In re Bickley, 4 Ohio NP.(N 
§) 129 
6CJ p 584 note 94 
Misbebavior, as used in a statute 
relating to disbarment, must be re- 
stricted in meaning to the accom- 
plishment of the purpose for which 
the statute was intended and refers 
only to musbehavior demonstrating 
the attorney’s unfitness to continue 
the practice of the law—Ex parte 
Redmond, 185 So 838, 156 Miss. 439 


Statute broad encugh to oover all 


grounds 

Pub Acts (1919) c 42, § 1, pre- 
scribing the grounds of disbarment 
from practice in state courts and 
prescribing penalties and procedure 
in disbarment cases, is sufficiently 
broad to embrace any cases demand- 
ing Suspension or disbarment, and 
under subs 5 power was conferred to 
punish defendants guilty of unpro- 
fessional conduct, dishonesty, mal- 
practice, or any conduct which ren- 
ders them unfit to be members of the 
bar commensurate with their of- 
fenses by either suspension or dis- 
barment —In re Hickey, 258 S W. 417, 
149 Tenn 344. 


Mesnacted statute previously con- 
strued 

Where a statute mving grounds for 
disbarment of an aitorney was con- 
strued by the court of final jurisdic- 
tion and was thereafter reenacted 
without material change, to give the 
statute a new construction disbar- 
Ting an attorney on a new ground 
would be in effect disbarring the at- 
torney by a law not previously pre- 
scribing the offense —Lotto v. State, 
(Tex Civ App) 208 SW 563 


State Bar Act is not a nullity and 
an attolney may be disbarred or sus- 
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pended for violating the provisions 
thereof —Howe v. State Bar of Cali- 
fornia, 298 P 25, 212 Cal 222 


13. McCord v. State, 126 So 873, 
220 Ala 466—6 CJ p 584 note 965. 


14 Ala-—McCord v. State, 126 So. 
873, 220 Ala 466 

Arz—In re Bailey, 248 P 29, 30 
Anz 407 

Ga—Wood v State, 165 S HL 908, 45 
Ga App. 783 

Tll—In re Needham, 4 NE (2d) 19, 
864 Ill 665. 

Ky—Chreste v. Commonwealth, 198 
SW 929, 178 Ky 8:11—lLenihan v 
Commonwealth, 176 SW 948, 165 
Ky 98, LRAI917B 1132. 

Mo-~—In re Richards, 63 §S.W.(2d) 
672, 333 Mo 907 

N Y—In re Zimnsky, 255 N.Y 8. 492, 
234 App Div. 470—In re Newell, 160 
NYS 875, 174 App Div. 94. 

Utah—In re Barclay, 24 P.(2d) 302, 
88 Utah 288. 

6 CJ. p 584 note 96. 


Soope of power residing in judi- 
ciliary with respect to disciplining or 
disbarring attorneys embraces the 
right to define by court’s rules or by 
adjudication the acts constituting the 
practice of law —Meunuier v. Bernich, 
(La App ) 170 So. 567. 


In Oalifornia 

(1) It has been held that a viola- 
tion of the rules of professional con- 
duct may warrant suspension or dis- 
barment although the offenses were 
not enumerated in the statute relat- 
ing to disbarment proceedings.—F ish 
v State Bar of California, 4 P.(2d) 
987, 214 Cal 2165 


(2) In earlier cases it was stated 
that the court could not disbar or 
suspend for acts of misconduct not 
included within the statute—In re 
Colling, 81 P 220, 147 Cal. 8—In re 
+ aan 215 P. 721, 61 CaLApp 


15. Ind—Ex p. Trippe, 66 Ind. 581 
—Reilly v. Cavanaugh, 32 Ind 314 


7 C.Jd.8. 


the wrongdoing must have been intentional in or- 
der to constitute cause for the disbarment of an 
attorney; that not only must the act itself be 
proved to have been committed, but the bad or 
fraudulent motive for the commission thereof must 
also be established, either from the act itself or 
from proof of other circumstances, and that unless 
this 1s done disbarment is not authorized,16 but 
this is not true in all jurisdictions.17 


§ 20. —— Want or Loss of Moral Character 


When an attorney's character is bad in euch respects 
as to show him unfit to be trusted with the powers of 
an attorney, he may be aisbarred. 


The relation of the court and its attorneys to 
the pcople 1s one of high responsibility, mvolving 
complete trust and confidence and absolute fidelity 
and integrity.18 As good character is an essential 
qualification for the admission of an attorney to 
practice, he may be removed whenever he ceases 
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§ 21 


to possess such a character.19 To warrant the 
removal, however, the attorney’s character must be 
bad in such respects as to show that he is unsafe 
and unfit to be trusted with the powers of an 
attorney,29 as conduct which is merely discredita- 
ble to the attorney, but not dishonorable or crimt- 
nal conduct, may not be ground for suspension or dis- 
barment.21 


Immoral conduct is that conduct which is willful, 
flagrant, or shameless, and which shows a moral 
indifference to the opinion of the good and respec- 
table members of the community.?2 


§ 21. —— Criminal Offenses and Conviction 
Thereof 


a. In general 

b Necessity of previous conviction 

c. Effect of appeal and reversal 

d. Effect of acquittal, pardon, service of 
sentence, etc. 


—Redman v. State, 28 Ind 205— 

Ex p Smith, 28 Ind 47. 
NC—Kane v Haywood, 6 NC 1 

—x p Schenck, 66 NC 3653. 


16. Wla—Gould v State, 127 So 
309, 99 Fla 663, 69 ALR, 699 

Dl—In re Lasecki, 192 NE 655, 858 
Ill, 69—People ex rel. Chicago Bar 
Azs’n v. Haminond, 191 NH 2165, 
356 Ill. 581—In re Pels, 190 NE 
250, 356 Ill. 200—People ex rel 
Chicago Bar Ass'n v Lotterman, 
187 NB 424, $63 Ill 399——Peonple v 
Gorindar, 182 NE. 783, 350 Ill 256 
People v Hansen, 147 NH 431, 
316 Ill. 502—People v. Pio, 189 N 
HE. 45, 308 Ill. 128—People v. Har- 
ris, 112 NB 978, 278 Ill 418. 

N Y.—In re Zanger, 154 NBD 72, 266 
N.Y 166, reversing 267 NYS 193, 
239 App Div. 129, reargument de- 
nied 270 N Y¥.S. 657, 241 App Div 
60. 

Okl —Haunstein v. State Bar of Ok- 
Izhomna, 46 P.(2d) 558—In re Rice, 
29 P (24) 699, 167 Okl 330—In re 
Hadwiger, 27 P (2d) 604, 167 Okl 
307 

86C.J p 584 note 98. 


Znowingly done 

An attorney’s act in connection 
with an attempted blackmailing must 
have been knowingly done in order 
to justify his disbarment—In re 
Mills, 176 P. 556, 104 Wash 278. 


17. In re Hobbs, 73 A. 303, 756 N.H 
285. 


218 People ex rel Chicago Bar Ass'n 
v. Templeman, 1 NW.(2d) 860, 363 
Ill 163. 

Attorney must conduct his activi. 
ties so that he will not be repeatedly 
open to assaults upon his honor, and 
repeated failure to do so raises sus~ 


Picion of unfitness and tends to dis- 
eredit the profession —People ex rel 
Chicago Bar Ase’n v Sherwin, 4 NE 
(2d) 477, 364 Ill. 800 


19. Cal—Bar Association of San 
Francisco vy. Cantrell, 193 P 6598, 
49 CalApp 468 

Hawai—In re Roberts, 30 Hawau 
588. 

Idaho -~In re Dampier, 267 P. 452, 46 
Idaho 195 

Ill—People v. Gilmore, 177 ND 710, 
$45 Ill 28—People v Meyerovitz, 
116 NB. 189, 278 Ill. 356—People 
v. Czarnecki, 109 NE 14, 268 Ill 
278 

Ky —Commonwealth ex rel Ward v 
Harrington, 98 SW (2d) 658, 266 
Ky 41—Roscnberg vw Common- 
wealth ex rel Otte, 74 8.W.(2d) 
478, 265 Ey 418 

Mass —In re Ulmer, 167 NE} 749, 268 
Mass 373. 

Mont—In re Hansen, 54 P (2d) 882 

Neb—State ex rel Sorensen v. Gold- 
man, 255 N.W. 82, 127 Neb 340— 
State v Scoville, 2438 NW. 269, 123 
Neb 457, followed in State ex rel. 
Good v Black, 251 N.W. 109, 1265 
Neb 382 

N Y—In re Rouas, 116 N.B. 782, 2321 
NY. 81, affirming 155 N.Y.S. 657, 
169 App Div. 629, reargument de- 
nied and amendment of remittitur 
granted 117 NB 1083, 231 N.Y 
667—In re Gluck, 248 N.YS. 884, 
229 App Div. 490—In re Popper, 
184 NYS 406, 198 App Div. 5605, 
39 N Y.Cr 65. 

Okl—In re Bond, 81 P (2d) 921, 168 
Okl 161. 

Or—State v. Bstes, 209 P. 486, 105 
Or 222 

§ C—State v Jennings, 159 §.E. 627, 
161 SC 263. 
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Utah—In re Hilton, 158 P. 691, 48 
Utah 172, Arnn.Cas 19184 271. 

Wis —In re Stolen, 214 NW. 379, 198 
Wis 6023, 65 ALR 1865, affirmed 
216 N'W. 127, 193 Wis 602, 65 AL. 
R 1855—In re Richter, 204 NW. 
492, 187 Wis. 490, 41 ALR. 485 

6CJ p 584 note 1. 


Gommon honesty is essential for 
every lawyer to retain his standing 
as a member of the bar.—People v. 
Gilmore, 177 NB 710, 845 Ill 28— 
Duffin v Commonwealth, 271 SW. 
555, 208 Ky 452—In re Ulmer, 167 
NE 749, 268 Mass. 378—Bar <Ass’n 
of City of Boston v. Sleeper, 146 N. 
Hi. 269, 2561 Mass. 6. 


20. Idaho—In re Dampier, 267 P. 
452, 46 Idaho 196 

Oki—-In re Hadwiger, 27 P (2d) 604, 
167 Okl 307 

Utah—In re Hulton, 158 P. 691, 48 
Utah 172, Ann Cas.1918A 271. 

6 CJ. p 584 note 1. 


mule held reascuable 

Rules adopted by te state bar 
and approved by the supreme court 
making immoral conduct of attorncy 
ground for disbarment, were held 
reasonable—In re Hicks, 20 FP (2d) 
896, 168 Okl 29. 


21. In re Hadwiger, 27 P.(2d) 604, 
167 OEL 307. 


a2. In re Hicks, 20 P.(2d) 896, 163 
OklL 29 


Disbarment 

Where an unmarried dwarf pos- 
sessing Intellect of a child became 
pregnant by reason of intimacy with 
@ married attorney who was the fa- 
ther of six children, disbarment of 
the attorney on the ground of irn- 
moral conduct was held justificd —In 
re Hicks, 20 P.(2d) 896, 163 Okl 29. 


$ 21 


a. In General 


An attorney may be disbarred where gullity of con- 
duct amounting to a crime [Involving moral turpltude. 
Although conviction of a crime not involving 
moral turpitude may not warrant disbarment,?é 
the commission or conviction of an attorney of a 
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felony or other crime involving moral turpitude is 
generally made a ground for suspension or disbar- 
ment by statute, and even in the absence of a 
statutory provision such conduct is a sufficient cause 
for disbarment,*4 although the offense was not 
committed in his professional capacity.25 While 


23. US—Bartos v. 
Court for District of Nebraska, 


(CCANeb) 19 F (2d) 722, revers- 


ing (DC) In re Bartos, 13 ¥F..(2d) 
138. 


Ill—People v. Smith, 124 NE 807, 
4l, 


290 Tl 241, 9 ALR 183. 
188 Minn. 676. 


Unfitness to practice necessary 


Proof of attorney’s conviction for 
assault with intent to murder was 
held not elone sufficient to warrant 
absence of evl- 
dence as to whether the crime was 
committed by the respondent under 
such circumstances as show him un- 
fit for the trusts and confidence re- 
posed in him as an attorney, Or as 
showing any unprofessional acts 
which unfit him for association with 
the fair and honorable members of 
the profession —Branch v. State, 128 


Aisbarment in the 


So. 487, 99 Fla. 444. 


24. US—Bartos v. U. 8 Dist Court 


for Dist of Nebraska, (C CA Neb ) 


19 F (2d) 722, reveraing (DC) In 


re Bartos, 13 ¥.(2d4) 188 


Cal—In re Herron, 19 P (2d) 4, 217 


188 Cal 701, 32 ALR 1063 


TiL—In re Needham, 4 N.B (2d) 19, 


864 Ill 65 

Ky —Commonwealth v. Porter, 46 8 
W.(2d) 1096, 242 Ky. 661. 

Minn —In re Sachs, 246 N.W 662, 188 
Minn. 94, 


Mont—In re Peters, 235 P 772, 78 


Mont. 284 


Neb—State v. Scoville, 248 NW 269, 
128 Neb. 457, followed in State ex 
rel. Good v Black, 251 NW 109, 


125 Neb 3882 
NJ.—In re Breidt, 94 A. 214, 84 N 
J Hq. 222. 


N Y—tIn re Dolowich, 285 NYS 483, 
246 App Div 209——-In re Kehoe, 226 
NYS 3248, 222 App Div 272—In re 


Gunner, 167 NYS 6526, 180 App 
Div. 928—In re Summers, 159 N Y 


§ 86, 1738 App Div 961—~—In re Tay- 


lor, 286 NYS 1036—In re Reeves, 


165 NY.S 634—In re Kuntz, 164 


NYS 900. 

Okl—In re Threadgill, 27 P (2d) 601, 
166 Okl 301—In re Hiyler, 277 P 
930, 136 Okl. 268—In re Chitwood, 
253 P 104, 182 OklL 182—In re El- 
liott, 253 P. 103, 122 Okl 180—In re 
Willams, 167 P 1149, 64 Okl 316—~ 
In re Horine, 167 P. 1148, 64 Okl 
815 

Wis —State v. O'Leary, 241 N.W 6321, 
207 Wis 297, 81 ALR. 1193, 

§ CJ. p 585 note 2. 


U0 S Dustrict 


Hither felony or misdemeanor 

(1) Under Code Civ Proc. § 287, 
providing that an attorney may be 
suspended on the ground that he has 
been convicted “of a felony or mis- 
demeanor involving moral turpitude,” 
it 18 mmmaterial whether the crime 
18 a felony or misdemeanor as de- 
fined by PenCode § 17—In re 
Thompson, 174 P. 86, 87 Cal App 844. 

(2) Felony comprehends, as basis 
for disbarring attorney from prac- 
luce of law, an offense punishable by 
imprisonment in the penitentiary — 
State v Scoville, 248 NW 269, 128 
Neb. 457, followed in State ex rel. 
Good v. Black, 251 N.W. 109, 125 Neb 
$82. 


Fallure to certify copy of conviction 
Noncompliance with Iev Codes § 
4008, relating to the transmission of 
a certified copy of record of an at- 
torney’s conviction, does not deptive 
the court of power, or relieve it of 
the duty to proceed, upon its own 
motion, in disbarment cases, when 
the facts justifying such action are 
brought to its attention—In re Hof- 
atede, 178 P 1087, 31 Idaho 448. 


Moral turpitude 

(1) It has been stated that a con- 
cept of moral turpitude, as respects 
disbarment of an attorney, depends 
on the state of public morals, and 
may vary according to the commu- 
nity and the times —In re Bartos, (D 
CNeb) 13 F (2d) 188, reversed on 
other grounds (CCA) Bartos v. U 
S District Court for District of 
Nebraska, 19 ¥.(8d) 722 


(2) This is doubtless so when 
viewed solely as a question of morals 
and long periods of time are taken 
into consideration, but when private 
rights are boing adjudicated they are 
determined by rules of the civil law, 
not the moral, and so the civil law 
fixes a definite meaning to the 
phrase—Bartos v. U. S_ District 
Court for District of Nebraska, (C 
C.ANeb) 19 F.(2d) 722, reversing 
(DC) In re Bartos, 13 F.(2d) 188. 


(3) Moral turpitude has been de- 
fined az anything done contrary to 
justice, honesty, principle, or good 
morals 
U.S—In re Bartos, (DCNeb) 13 F. 

(2d) 188, reversed Bartos v U. S 

District Court for Dustrict of 

Nebraska, (C.CA) 19 F (2d) 722 
Cal—In re O'Connell, 194 P. 1010, 184 

Cal 584 


Tlli—In re Needham, 4 NH (2d) 19, 


864 Ill 665, 
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Mont—In re Peters, 235 P. 772, 73 
Mont 284 

Okl—In re Williams, 167 P. 1149, 64 
Okl 316. 

Or—State v. Edmunson, 204 P. 619, 
102 Or 248. 

Wash—In re Comyns, 232 P. 269, 
182 Wash. 891. 

6 CJ. p 586 note 2 [a]. 


(4) It has also been defined to be 
an act of baseness, vileness, or de- 
pravity in the private and social du- 
ties which a man owes to his fellow- 
men or to society in gencral—Bartos 
v U 8S District Court for District of 
Nobraska, (CC ANeb) 19 F (2d) 722, 
reversing (DC.) In re Bartoa, 13 F. 
(2d) 188—In re O’Connell, 194 P 
1010, 184 Cal 684—In re Hofstede, 
178 P 1087, 31 Idaho 448—In re Wil- 
lhams, 167 P. 1149, 64 Okl $816. 


(5) It iumphes something immoral 
in itself, regardless of the fact 
whether it 1s punishable by law. 
The doing of the act itself, and not 
its prohibition by statute, fixes the 
moral turpitude—Bartos v. U. §8. 
District Court for District of Nebras- 
ka, (CC ANeb.) 19 F.(2d) 723, re- 
versing (DC) In re Bartos, 13 F 
(2d) 138. 


Statutes held not impliedly repealed 

(1) The statute regulating admis- 
gion to practice of law did not im- 
pledly repeal the statute prohibit- 
ing persons convicted of felony from 
practicing law—Commonwealth  v. 
Porter, 46 8 W (2d) 1096, 242 Ky. 561 


(2) Revisal (1905) § 211, provid- 
ing for the disbarment where attor- 
neys had been convicted of crime 
rendering them unfit to practice law, 
was held not repealed by Acts (1907) 
Gc 941, providing for disbarment on 
conviction of felony—State v. John- 
gon, 88 SH 487, 171 NC. 799. 


25. State v Scoville, 248 NW. 269, 
128 Neb 457, followed m State ex 
rel Good v Black, 251 N.W. 109, 
125 Neb 382 


State bar commission 

Where a stalute authorizes a com- 
mission to investigate and pass on 
all complamts that may be made 
concerning their unprofessional con- 
duct, 1t has been held that the com- 
mission cannot disbar an attorney 
for his conviction of @ crime unconb- 
nected with his practice of the law 
—In re Dampier, 267 P. 452, 46 Idaho 
195 
Disbarment or suspension for non- 

professional misconduct see infra § 

24. 
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it has been held that a judgment of conviction 
must have been rendered by a court of record*é 
on prosecution by the state in 1ts own name for a 
violation of state laws as distinguished from a pros- 
ecution by a city for the violation of an ordi- 
nance,27 a conviction in the court of another state28 
or in a federal court#9 has been held sufficient to 
authorize disbarment, although it has been held 
that the offense must involve moral turpitude with- 
im the meaning thereof in the jurisdiction where 
disbarment is sought.29 The record of conviction 


96. In re Sanford, 282 P 1058, 117 
Kan 750—In re Anderson, 168 P 
868, 101 Kan 769. 


27. In re Santord, 232 P. 1058, 117 
Kan 750 


98. Barnes v District Court of Ap- 
peal, Second Appellate Dist, 178 
P 1100, 178 Cal 600—€6 CJ p 585 
note 2 [c]. 


29. Ala—State v. 
259, 218 Ala. 430 

Cai—In re Shepard, 170 P 442, 35 
CalApp 493 

Kan—TIn re Minner, 3 P (2d) 473, 188 
Kan 789,79 ALR 35 

Ky —Commonwealth v Porter, 46 8. 
W (2d) 1096, 242 Ky 661 

Minn—In re Beach, 231 NW 241, 
180 Minn 657—In re O'’Ne1l], 163 
NW 9304, 187 Minn 477 

Mont—In re TPcters, 235 P. 772, 78 
Mont 284. 

OFl—In re Green, 16 P (2d) 582, 161 
Okl 1 

€CJ p 585 note 2 [c] 


30. In re Dampier, 267 P. 452, 46 
Idaho 195—6 CJ p 585 note 2 [c] 
(4). 


Moral turpitude determined from 
record 

Whether the offenre of which at- 
torncy was convicted in tho federal 
court involves moral turpitude re- 
quiring disbarment is for the su- 
preme court to determine, looking 
only to the record—In re Dampier, 
267 P. 452, 46 Idaho 195. 


31. In Mew York 

(1) Section 88 subd $ and § 477, of 
the Judiciary Law requiring an at- 
torney, convicted of a felony, to be 
stricken trom the rolls, are manda- 
tory —In re Sniclherg, 279 N Y 8. 562, 
244 App Div 539—In re Shapiro, 279 
N.Y S. 551, 244 App Div 538—In re 
Griffin, 279 NYS 6550, 244 App Div 
537—In re Krescl, 270 N.Y S 879, 241 
App.Div 18—In re Singer, 254 N Y.5 
371, 233 App Div 467—In re Acker- 
son, 218 NYS. 654, 218 AppDiv 388 
—In re Epstein, 218 N Y.S. 56, 218 
App Div. 141—In re Felder, 209 NY 
8 716, 214 AppDiv. 57—Matter of 
Patrick, 120 N.Y S 1006, 186 App Div 
450, 24 N.Y.Cr 231—6 C.J. p 586 note 
26 [a] 


(2) Immediately on conviction for 
7TCIS—47 


Riddle, 105 So 
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in the statute 32 


a felony, an attorney ceases to be an 
attorney, unaffected by his subse- 
quent mental condition—In re W4ul- 
cox, 227 N YS. 280, 228 App Div 785 


(8) Regulamty of the conviction 
cannot be l1nuquired into mm a proceed- 
ing under the statute—In 1e Acker- 
son, supra—In re Stein, 191 NYS 
419, 199 App Div 678—In re Hughes, 
177 NYS 234, 188 App Div 620 


(4) The statute applies to conyic- 
tions in another atate—In re Sull:- 
van, 286 NYS 318, 246 App.Div 893 
—In re Roth, 206 NYS 282, 210 App 
Div 487—In re Innes, 162 NYS 721, 
176 App Div. 902. 


(6) The statute applies also to 
convictions in the federal courts— 
In re Goldstein, 276 NYS 234, 343 
App Dav 677—In re Goldsmith, 276 
NYS 88 242 AppDiv 676—In re 
Reynolds, 243 NYS 809, 229 App. 
Div 6¢68—In re Shalleck, 242 NYS 
641, 229 AppDiv 691—In re Lang- 
fur, 241 NYS 846, 229 App Div 198 
—In re Mantell, 282 NYS 8386, 225 
App Div 5—In re Kaye, 226 NYS 
$91, 222 AppDiv 8&29—In re Felder, 
209 NYS. 716, 214 AppDiv 67~—In 
re Dubin, 208 NYS 125, 211 App 
Div 644—In re Kaufmann, 187 N.Y 
S 2138, 195 AppDiv 880—In re Lind- 
heim, 187 NYS 211, 195 App Div 
827, 89 NYCr 115—In re Hodgskin, 
188 NYS 401, 193 AppDiv 217—In 
re Boetsel, 180 NYS 412, 191 App. 
Div 881—In re Fried, 284 NYS 490. 


(6) An attorney convicted of a fel- 
ony under the laws of the United 
States will be disbarred although the 
crime would not be a felony if trial 
had been had under the laws of New 
York, but a misdemeanor—lIn re Ac- 
kergon, 218 NYS. 654, 218 App Div. 
388 


(7) However, while disbarment au- 
tomatically follows conviction of a 
felony, this 13 not so with respect to 
@® misdemeanor in which case the 
character of the offense will be con- 
sidered with respect to the punish- 
ment warranted—In re Ackerson, 
supra—iIn re Smith, 213 NYS. 751, 
216 App Div 173—In re Hughes, 177 
N.YS 234, 188 App.Div. 520—6 CJ p 
586 note 27 [a] 


(8) But disbarment will be ordered 
737 


Particular crimes. 
been applied in cases where an attorney has been 
guilty of adultery,3* arson,®4 attempting to evade 
federal income tax,®5 barratry,®6 bigamy,?? black- 
mail,38 bribery,29 or attempted bribery,£9 conceal- 
ment and disposition of assets with criminal in- 


$ 21 


18 sometimes made conclusive evidence of the at- 
torney’s unfitness, as shown infra § 33, and some- 
times operates per se as a disbarment ,®! but in 
order to have this effect the crime must come with- 


The rules stated above have 


where the character of the offense 
shows him no longer fit to be al- 
lowed to practice—In re Smith, su- 
Ppra—In re Katzman, 198 NYS 4, 
204 App Div 284—In re Stein, 191 N 
YS 419, 199 AppDiv. 678—In re 
Hughes, supra 

Effect of reversal on appeal see in- 

fra § 21. 


32. Ex p Biggs, 97 P 718, 52 Or. 
433—6 C.J p 586 note 27 


33. Grievance Committee of Hart- 
ford County Bar v Broder, 152 A 
292, 112 Conn 2868, 269 


3& In re Heckheimer, 
911, 245 App Div 179 


35. In re Diesen, 217 N'W. 856, 173 
Minn 297, 


36. State v Rossman, 101 P 857, 53 
Wash 1, 21 LRA(NS.) 821, 17 
Ann Cas 65 


37. In re Kelly, 262 NYS. 677, 287 
App Div 673 


38. Miss—In re Marshall, 188 So. 
298, 162 Miss 364 

Wash—In re Mills, 176 P. B56, 104 
Wash 378 

6 CJ p 586 note 12 


Blackmail within purpose of disbar-. 
ment proceeding 

an attorney is guilty of “black- 
mail,” if, availing of fears of op- 
ponent, he willfully collects from 
the opponent a sum beyond which 
the law would allow an attorney to 
colloct, even if everything claimed 
against the victim as facts were es- 
tablished as absolutely true, and 
the attorney need not resort to 
threats to be guilty of blackmail — 
In re Marshall, 138 So. 298, 162 Miss. 
864. 


38. Hawall—in re Pedro, 32 Ilawail 
751 

Ky —Commonwealth v Stump, 67 8 
W (2d) 524, 247 Ky 6589 

Minn-——In re Beach, 281 NW. 241, 
180 Minn 657—In re Hirickson, 221 
NW. 724, 175 Minn. 626 

N ¥—In re Stephens, 208 N.YS 600, 
208 App Div 229. 

ND—In re Crum, 215 NW. 682, 55 
ND. 876, 565 ALR 220 

6 CJ p 586 note 11. 


40. State v. Kern, 283 N.W. 629, 208 
Wis. 178 
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tent,41 felonious conspiracy, such as racketeering,'? 
conspiring with a bankrupt to conceal his prop- 
erty,43 criminal conspiracy*4 to smuggle opium,*® 
to violate the Espionage Act,£® or the federal pro- 
hibition act,#? dueling.48 embezzlement,f® extor- 
tion50 or attempted extortion,5! falsifying bank re- 
ports,52 forgery,5? forgery in the second degree,54 
fornication :55 fraud im procuring organization of 
corporations,©¢ illegal manufacture,5? possession,5® 


41. In re Egan, 218 N.W. 1, 52 SD 
394. 


42. Minn—In re Moses, 
$86, 186 Minn 857 

Pa—In re Green, 22 Pa Dist. & Co 
620—in re Werblun, 22 PaDist. & 
Co 617—In re Herbert W Salus, 22 
Pa Dist. & Co. 565. 


43. In re O'Neill, 168 N.W. 504, 187 
Minn. 477. 


44. In re Chitwood, 253 P 104, 122 
Okl 188—In re Hilhott, 258 P. 108, 
122 Okl. 180—In re Williams, 167 
P 1149, 64 Okl 316 


45. In re Shepard, 170 P. 442, 85 Cal 
App. 192. 

46. Cal—In re O'Connell, 194 P 
1010, 184 Cal 584. 

Wash—In re Wells, 208 P. 25, 121 
Wash. 68 


47. In re Finch, 
Wash 609. 


48. Smith v. State, 1 Yerg.(Tenn.) 
228 


49. Colo-——People ex rel. Atty Gen 
v Bentall, 51 P.(24) 852—People 
v. Kaufman, 6 P.(2d) 1114, 90 
Colo. 8 

La—In re Hdwards, 119 So. 868, 167 
La. 546. 

Minn —In re Fitz Gibbons, 234 N.W. 
637, 182 Minn. 373. 

N.Y.—In re Livers, 158 NYS 723, 
172 App Div. 609 

Okl —In re Roach, 284 P. 33, 141 Okl 
78 

Utah —In re Foxley, 217 P. 248, 61 
Utah 575 

6 CJ. p 586 note 7. 


50. NY—In re Jacobs, 291 NYS. 
806, 249 App Div. 99. 

§D—In re Shern, 130 NW. 761, 27 
S.D 2382, 40 LRA(NS) 801, Ann 
Cas 1918D 446 


S1. Barton v. State Bar of Cal for- 
nia, 40 P (2d) 502, 2 Cal (2d) 294 
-6 C.J. p 586 note 14. 


S53. In re Peters, 236 P. 772, 73 
Mont 284. 


53S. Cal—tIn re Shinn, 186 P. 772 

Colo —People v Warren, 12 P (2d) 
248, 91 Colo 99. 

Minn —In re Disbarment of Olson, 
267 NW. 361—In re MacLean, 263 
NW 906. 

N Y¥—In re Woodworth, 280 NYS 
949, 245 App Div. 813—In re Land- 
man, 272 NYS 647, 242 App Div. 


248 N.W 


287 P. 677, 156 
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662—In re Shenfeld, 200 N.Y S 108, 
205 App Div. 634 

Pa—McEvoy’s Case, 12 
Co. 741—In re Thornton, 
Dist 422 

Wash—In re Sellers, 263 P. 1119, 
142 Wash 662. 

6 CJ p 585 note 4. 


&. Minn—In re Bell, 246 NW. 467, 
188 Minn 31. 

N Y¥ —In re Bernikow, 226 NYS 168, 
222 App Div 269—In re Sugarman, 
218 NYS. 918, 216 AppDiv. 1765. 


85. In re Isserman, 140 A 2658, 6 
NJMiusc 148. 


5G. In re Spielberg, 279 N.YS. 6632, 
244 AppDiv. 589—In re Shapiro, 
279 N Y.S8. 551, 244 App Div 588 


87. US—Bartos v U S Dustrct 
Court for District of Nebraska, (C. 
CANeb) 19 F.(2d) 722, reversing 
(D C.) In re Bartos, 138 F (2d) 188. 

Colo—People v. Cowen, 298 P. 957, 
88 Colo 671. 


5G. State v Bueber, 247 P. 875, 121 
Kan 686, 48 ALR 252. 


65. N.C—State v. Johnson, 93 5S Hi. 
847,174 NC 345, LRA1918A 1189. 

Or—State v. Edmunson, 204 P. 619, 
103 Or. 248 

6CJ p 586 note 28. 


60. CaL—In re Thompson, 174 P. 86, 
37 CalApp 344. 

NY—In re Storey, 188 NYS. 303, 
193 App Div. 91. 

Okl—In re Morgan, 88 P.(2d) 770, 
168 Okl 461 

6 C.J p 686 note 10. 


61. In re Rosenfeld, 170 NYS. 756, 
184 App Div 882—6 CJ. p 586 note 
8. 


62. Minn—iIn re Nelson, 235 NW. 
675, 188 Minn 140 

Mont—In re Thresher, 170 P. 11638, 
54 Mont 474 

N Y—In re Rudin, 281 NYS 231, 245 
App Div. 259—In re Woodworth, 
280 NYS 949, 245 AppDiv. 813— 
In re Bruno, 279 N.Y.S 28, 344 App. 
Div 741—In re Ury, 274 NYS. 210, 
212 Apyp.Div 7384—In re Warren, 
2732 NYS 303, 242 AppDiv. 649— 
In re Whynman, 266 NYS. 2326, 
238 App Div 571—In re Hirsch, 266 
NYS 1655, 288 App Div. §570—In re 
Sugarman, 260 NYS 824, 287 App. 
Div 846—In re Seinfeld, 257 NYS. 
1035, 286 App Div. 57—In re Blue- 
stone, 254 NYS 827, 288 App Div. 
365—In re Krevoruck, 248 NYS. 
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Pa Dist. & 
16 Pa. 


7 CJ.8 


or sale of intoxicating liquor,5® knowingly receiv- 
ing stolen property with intent to convert,®? lar- 
ceny,®1 grand larceny,62 or attempted grand lar- 
ceny,®8 iibel,64 making fraudulent proof of loss 
on insurance contract,65 murder,56 mutilation and 
destruction of public records and fabrication of 
evidence,®? obtaining money under false pretens- 
es,68 offense against pension laws,6® perjury? or 
subornation of perjury,’ seduction under promise 


878, 282 App Div. 27—In re Ruda, 
247 NYS 948, 331 App Div 647— 
In re Rella, 231 NYS 187, 225 
App Div 653—In re Kirschner, 230 
NYS 738, 224 App Div 222—In re 
Booth, 237 NYS. 745, 223 App Div 
£38—In re Isquith, 213 NYS 857, 
216 App Div 167—In re McCreery, 
192 N.YS 275, 199 App Div 899— 
In re Hgan, 2368 NYS 465—In re 
Winder, 210 NYS 469 

Wash—In re Laliopoulos, 27 P.(2a) 
691, 175 Wash 338 


63. Minn—In re Ginsberg, 257 NW 
$37, 192 Minn 547 

N Y —In re Stein, 279 NY.S 682, 244 
App Div 6540—In re Perry, 257 N 
YS 1035, 286 AppDiv. 54—In re 
Wolf, 162 NYS 179, 175 App Div. 
969——-In re Griffin, 279 NYS 6550. 


64% Hx p Mason, 43 P 6651, 29 Or. 
18, 54 AmMSR. 772 


65. In re Egan, 218 NW. 1, 62 SD 
394, 


66. Matter of Patnck, 120 N.Y¥S 
1006, 186 App Div. 450. 


67. State v. Harwood, 173 SH. 24, 
206 NC. 87. 


63. Iil—In re Needham, 4 N.E (2d) 
19, 364 IlL 65 

N Y¥—In re Lambert, 280 N.YS 820, 
245 App Div. 316—In re Riley, 290 
NYS. 381 

6 CJ p 586 note 9. 


69. In re Hopkins, 103 P. 805, 5&4 
Wash 569 


70. N.Y.—In re Silver, 252 N.YS. 
749, 233 App Div. 303. 

Or—State v. Woerndle, 220 P. 744, 
109 Or 461—State v Woerndle, 209 
P 604, 109 Or 461. 

Pa—In re Law Ass’n of Philadel- 
phia, 167 A. 579, 812 Pa. 555. 

W's —State v. Stetson, 234 N.W. 704, 
203 Wis 657 

6 CJ p 585 note 5. 


7u. Colo—People vy. McCann, 249 P. 
1098, 80 Colo 2320 

Pa —KElensin v. Board of Governance 
of Pennsylvania Bar, 168 A. 474, 
312 Pa 664. 

S.D—In re Hosford, 245 N.W. 8323, 
60 SD. 625. 

Wis —State v. Stetson, 234 NW. 704, 
208 Wis. 657. 

6 C.J. p 585 note 6. 


Acts held not to constitute crime 
Where defendant, in personal in- 
jury action, introduced record show- 


7 C.J.5. 


of marriage,’? violation of Blue Sky Law,72 vio- 
lation of Draft Act,?4 willful publication of false 
and scandalous matter,75 willfully secreting public 
records,’6 and using the mails to defraud.77 


b. Necessity of Previous Conviction 


While pendency of criminal proceedings Is not a 
bar to disbarment proceedings, ordinarily the court will 
not entertain such proceedings pending the outcome of 
the criminal action, where the attorney has violated the 
jaw in a matter distinct from his professional conduct. 


While the pendency of criminal proceedings is 
generally not a bar to disbarment proceedings,’8 
ordinarily when an attorney has violated the laws 
of the state in a matter distinct from his profes- 
sional conduct, that is, when the act or offense 1s 
committed in his private capacity and not by vir- 
tue of his office as an attorney, courts will not 
entertain any proceedings for his disbarment un- 
til after he has been convicted of the offense 
charged,79 or at least until sufficient time has 
elapsed to afford the proper authorities oppor- 


ing plaintiff had pleaded guilty to, Pa—Snyder’s Case, 153 A. 38, 3801 
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tunity to prosecute the accused.80 Yet the rule is 
not an inflexible one; there may be cases in which 
it is proper for the court to proceed without such 
previous conviction, and such power has frequently 
been exercised.8! 


Where the conduct charged as the ground for 
removal falls within the sphere of official duty, it 
is of no moment that it also amounts to an offense 
against the criminal laws as heretofore shown su- 
pra § 19, and the power of the court to disbar 
in such case will not be withheld until after con- 
viction,82 although the court may in its discretion 
withhold the exercise of this power as the facts 
of any particular case may suggest would be ap- 
propriate. 83 


c. Effect of Appeal and Reversal 


Ordinarily conviction of a crime involving moral tur- 
plitude is a ground for disbarment, notwithstanding an 
appeal has been taken, but on reversal an application for 
vacation of the order of disbarment may be made. 


745, 188 Or. 329—State v. Woern 


petit larceny, but in fact he had not 
pleaded guiliy and had not been ar- 
rested, and plea had been entered 
without his knowledge by attorney, 
plaintiff's attorney, by eliciting plain- 
tiffs testimony that he had not 
pleaded guilty and had never been ar- 
rested, with knowledge that record 
showed entry of plea of guilty, was 
not guilty of subornation of perjury, 
alleged as ground for disbarment— 
In re Sizer, 267 SW. 923, 8306 Mo. 
356. 

72. In re Wallace, 19 S.W.(2d) 625, 

328 Mo. 208. 


73. In re Meek, 386 P (2a) 267, 169 
OkL 89. 

74, Idaho—In re Kerl, 188 P. 40, 
323 Idaho 737, 8 ALR 1259—In 
re Hofstede, 173 P. 1087, 31 Idaho 
448. 

Pa—In re Margolis, 112 A. 478, 269 
Pa. 206,12 ALR 1186. 


75. State v. Hdmunson, 204 P. 619, 
103 Or 243. 


7é@. In re Bloor, 52 P. 779, 21 Mont 


77. Ala—State v. Riddle, 105 So 
259, 218 Ala 480 

Cal—In re Crane, 189 P. 1072. 

Wash—In re Comyns, 232 P. 268, 
182 Wasb. 391. 


78. Snyder's Case, 152 A. $3, 301 Pa 
276,76 ALR 666. 


79. Idaho—In re Baum, 186 P. 927, 
32 Idaho 676. 

Mo—Jones v. Sanderson, 229 8S.W. 
1087, 287 Mo. 176. 

N Y—In re An Attorney, 161 N.YS 
504, 175 App Div. 653 

Ohio.—In re Bickley, 4 Ohio N.P.(N 
8.) 129. 


Pa 276,76 ALR 666—In re Rule 
on A. for Disbarment, 11 Pa Dist 
268. 

6 C.J. p 584 note 94 [b], p 586 note 
28. 


Final judgment or order before con- 
viotion 


A disbarment proceeding tried be- 
fore L (1919) p 151, went into effect, 
was under Rev S8t.(1909) § 960, under 
which no final judgment suspending 
for a definite time could be made for 
an indictable offense in the absence 
of indictment and conviction, and a 
disbarment or suspension for twelve 
rnonths is such a final judgment, 
since it does not suspend until indict~ 
ment might be secured and trial had 
thereon, but finally disposes of the 
case charging costs to the party 
disbarred —Jones v. Sanderson, 229 
SW. 1087, 287 Mo. 176. 


Final order held error 

Making final order in disbarment 
proceeding for circulation of car- 
toons regarding judge during pend- 
ency of criminal charges for same 
offense was held error—Snyder’s 
Case, 152 A 33, 301 Pa. 276, 76 ALR 
666. 


so. In re Tipton, 42 P. 504, 4 Idaho 
518—6 CJ p 587 note 29. 


SL. Ill—People v. Smith, 134 NE. 
807, 290 Tll 241,9 ALR 188 

Iowa—State v Metcalfe, 214 NW. 
874, 204 Iowa 123. 

Mont—In re Young, 250 P. 957, 77 
Mont 332 

N Y—In re Kammerlobr, 157 
938, 171 App Div. 781. 

Okl—In re Grant, 46 P.(2d) 317. 

Or—State v. Mannix, 288 P. 507, 1833 
Or. 329, rehearing denied 29@ P. 


739 


N.Y. 


del, 209 F 604, 109 Or. 461. 

Pa-—iIn re Margolis, 1123 A. 478, 26$ 
Pa 206, 12 ALR. 1186 

SD—In re Brown, 264 N.W. 621. 

Vt—In re O’Brien, 113 A. 527, 95 Vt 
167, 14 ALR 859. 

6CJ p 587 note 30. 


Hixercise of discretion not jurisdic. 
tional question 

Court has a discretion to exercise 
its power prior to conviction and its 
action m exercising that discretion 
does not present a_ jurisdictional 
question—In re Young, 250 P. 957, 
17 Mont. 333. 


82. Idaho—In re Burns, 40 P.(2d) 
105, 55 Idaho 190—In re Hdwards, 
266 P 665, 45 Idaho 676 

Ill—People v Meyerovitz, 116 N.EL 
189, 278 DL 356 

La—In re Kenner, 152 So. 5620, 178 
La 774 

Maess—Bar Agzs’n of City of Boston 
v. Sleeper, 146 N.H. 269, 251 Mass. 
6. 

Neb —State v Fisher, 174 N.W. 320, 
103 Neb. 736 

Pa—Stone v Board of Governance 
of Pennsylvania Bar, 168 A. 473, 
$12 Pa 576,90 ALR 1108—In re 
Rule on D. for Disbarment, 12 Pa. 
Dist 276 

SD—In re Sherm, 210 NW. 507, 50 
SD 428. 

6 C.J p 687 note 32. 


Extortion 

Letter by one attorney to another 
was held a threat to institute dis- 
barment proceedings unless property 
was surrendered, and comes within 
extortion statutes—In re Sherin, 210 
NW. 507, 560 S.D. 428. 


83. Hix p. Tyler, 40 P. 38, 107 Cal 
78. 
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It is held in some cases that an appeal so sus- 
pends the judgment in a criminal case that the at- 
torney is not liable to be disbarred as for a con- 
viction of a crime pending the determination of 
such appeal;§4 but the better rule seems to be 
that when an attorney has been convicted of a 
crime it is sufficient cause for his disbarment or 
suspension as an attorney, notwithstanding an ap- 
peal has been taken and is pending from the con- 
viction.85 

Reversal of an attorney’s conviction because the 
statute under which the prosecution was laid was 
void for uncertainty does not preclude a disbar- 
ment proceeding for acts which constituted the 
basis of the criminal prosecution ®& Where dis- 
barment automatically follows on conviction of a 
felony as heretofore shown supra § 21 a, if the 
conviction 1s reversed on appcal a proper applica- 
tion for vacation of the order of disbarment may 
then be made.87 


d. Effect of Acquitial, Pardon, Service of Sen- 
tence, Etc. 
An acquittal, pardon, suspension of sentence, etc., Is 
no bar or defense to a disbarment proceeding. 

In a proceeding to disbar an attorney on the 
ground that he has been convicted of a crime, the 
fact that he may have been restored to his rights 
of citizenship by pardon,®8 by serving out his term 
of imprisonment,89 or by the payment of a fine? 
or the suspension of sentence,9! 1s not, in most 


84 In re O'Connell, 189 P. 700, 182 
Cal 786—In re Riccardi, 189 P 694, 
182 Cal 675—6 CJ p 587 note $4 
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In re Herron, 19 P (2d) 4, 217 
Cal 400—In re Emmons, 


7 C.Jd.8. 


jurisdictions, a defense to proceedings for disbar- 
ment; but there are decisions to the contrary.®2 
And in any case it is usual for the court to exam- 
ine the proofs of alleged innocence in determining 
whether or not the order of disbarment should be 
vacated.23 Even an acquittal upon a criminal 
charge does not prevent the disbarment of an at- 
torney, where it clearly appears that the misconduct 
under investigation rendered him unfit to be in- 
trusted with the powers and duties of his profes- 
sion,®4 but the contrary has also been held.95 Also, 
the entry of a nolle prosequi in a prosecution be- 
gun will not terminate a proceeding to disbar, nor 
prevent disbarment of, an attorney where the con- 
duct under investigation may show him unfit to be 
intrusted with the powers and duties of his pro- 
fession.96 


§ 22. —— Fraud in Procuring Admission 


Fraud in the procuring of admission to the bar is a 
ground for disbarment. 

Statutes sometimes expressly confer power on the 
courts to remove from office an attorney or coun- 
selor who has been guilty of any fraud or deceit in 
the procecdings by which he was admitted to prac- 
tice, and cven in the absence of such a statute the 
fraudulent procurement of admission to practice is 
good ground for disbarment, such conduct making 
the attorney unfit to be a member of the Iegal pro- 
fession and being an imposition on the court 97 


Barach, 123 A 1727, 279 Pa 89— 
In re Kauffman, 14 Pa Dist & Co 
506 


154 P 


85. In re Minner, 3 P.(2d) 473, 188 
Kan. 789, 79 ALR 36—In re Case- 
bier, 284 P 611, 129 Kan. 853—6 C 
J. p 587 note 35 


Se. In re Burns, 40 P (2d) 105, 55 
Idaho 190 


87. In re Kaufmann, 187 NYS 3218, 
195 App Div &830—In re Lindheim, 
187 NYS. 211, 195 AppDiav. §27, 
89 NYCr 115 


ss. D.C—Bowles v. Laws, 59 App. 
DC 3899, 456 (2d) 669, certiorari 
denied 51 SCt 488, 2838 US 841, 
75 Ld. 1463. 

Pa—Snyder’s Case, 152 A 33, 301 
Pa. 276, 76 ALR 666—In re 
Wolfe's Disbarment, 185 A_ 732, 
288 Pa. 831, 50 ALR 380. 

6CJ p 587 note 86. 


89. People v. Monroe, 57 P. 696, 26 
Colo 2332. 


90. People v. Weeber, 57 P. 1079, 26 
Colo 229. 


91. In re Lillopoulos, 27 P.(2d) 691, 
175 Wash. 3838. 


619, 29 CalApp. 121—6 CJ p 588 
note $9. 


Becora of conviction, while in 
force may be used as the foundation 
for a disbarment proceeding, but it 
is no longer possible, after a par- 
don, to disbar an attorney by this 
statutory proceeding wherein, if it 
18 maintainable at all, judgment must 
go against him without any oppor- 
tunity to defend against any present 
imputation against his moral char- 
acter—In re Emmons, 151i P. 619, 
29 CalApp 121 


83% Matter of H———, 65 HowPr 
(NY) 171. 


94 Cal—In re Lincoln, 288 P. 965, 
102 CalApp 733 

Mo—In re Richards, 68 S W.(2d) 
672, 888 Mo. 907 

Neb —State v. Fisher, 174 NW. 3820, 
103 Neb. 7368 

NY—In re Schneidkraut, 246 N.Y. 
S 605, 281 App Div. 109 

Pa—Snyder’s Case, 152 A. 83, 3801 
Pa 276, 76 ALR 666—In re 
Wolfe’s Disbarment, 185 A. 732, 288 
Pa. 331, 50 ALR. 


740 


Vt—In re O’Brien, 118 A. 527, 95 
Vt 167,14 ALR. 859. 
6 CJ p 588 note 41 


Misdemeanor in. professional capacity 

A. statute making it a ground for 
disbarment where an attorney has 
committed a misdemeanor in his pro- 
fessional capacity has been construed 
as not using the word misdemeanor 
in the techuical sense of offenses 
punishable by fine and imprisonment, 
but as the equivalent of professional 
misbehavior—In re TItchaids, 63 §S 
W (2d) 672, 853 Mo 907. 


95. People v. John, 72 NE 789, 212 
Ill. 615. 


96. Pa—In re Wolfe's Disbarment, 
1365 A. 733, 288 Pa 331, 50 ALR. 
380 

Vt—In re O’Brien, 113 A. 527, 95 Vt. 
167,14 ALR 859 


87. Minn —In re Bauer, 209 N.W. 21, 
167 Minn 850 

NY¥—iIn re Schecht, 275 N.YS. 712, 
242 App Div. 495—In re Elein, 275 


380—In re| N.Y.8 708, 242 App Div. 494—In re 


7 CdJd.8. 


Thus one who secures admission to practice by 
willfully misrepresenting the facts as to his quali- 
fications for admission,9® or by fraudulently sup- 
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pressing the fact of his indictment or conviction 


of crime,9? the institution of disbarment proceed- 
ings, or previous disbarment? in another juris- 
diction, 1s guilly of such fravd and deceit as to 


require his disbarment. 


§ 23. 


a. In general 
b. Ir relation to chent 


c. In 1elation to other attorneys 


d. In relation to court 


e. Deception of court and obstruction of 


justice 


f. Misuse, falsification, or alteration of 


records and papers 


Price, 235 NYS 601, 226 App Div 
460 
6CJ p 588 notes 43, 44 


Fraudulent admission in another 
jurisdiction 

Admission to the bar of another 
jurisdiction by falsely representing 
membership in the local bar 1s taint- 
ed by fraud and such fraud will con- 
taminate the license to practice, 
granted on motion thereafter in the 
local jurisdiction on faith of such 
admission in the other jurisdiction 

w—In re Price, 286 N.YS. 601, 226 

App Div 460. 

Procecding to set aside order of ad- 
mission of attorney from another 
jurisdicuion as not a disbarment 
proceeding sco supra § 15 a (2). 


96 NY.—In re Price, 2385 NYS 
601, 226 AppDiv 460—In re Car- 
pel, 145 NYS. 102, 178 App Div. 
146—iIn re Moskovitz, 155 N.Y.S 
485, 169 App Div 627. 

NC—Attorney General wv Gorson, 
188 SE 392, 208 NC. 320, certio- 
rari denied Gorson vy. State of 
North Carolina ex rel Attorney 
General of North Carolina, 56 8S 
Ct 752 

6 CJ p 588 note 45 


99. NY—In re Carpel, 165 NYS 
102, 178 App Div 146—In re Os- 
goodby, 155 NYS 465, 169 App 
Div 626 

Wis —State v. Podell, 207 N.W. 709, 
189 Wis 457 

6 CJ p 588 note 46. 


1 NY—tIn re Price, 235 NYS 601, 
226 App Div 460 

Wis —In re State Board of Law Ex- 
aminers, 184 NW. 379, 175 Wis 
66 


2. Nev—State Bar v. Riccardi, 294 
P 687, 68 Nev 138. 

NW Y—In re Hughes, 177 N.Y.S 234, 
188 App Div. 620. 


Professional Misconduct 


§ 23 


g Misconduct as judge, prosecuting at- 
‘oincy, ctc. 
h. Miscellaneous grounds 


a. In General 


Violation of codes of ethics or any conduct on the 
part of an attorney in his professional capacity which 


tende to bring reproach on the legal profession consti- 
tutes ground for suspension or disbarment. 


Conduct of an attorney in the performance of 


his duties as such 1s especially subject to the su- 


pervision of the 


courts 1n which he exercises that 


profession, and professional misconduct renders him 


subject to suspension or disbarment by the court, 


according to the degree of moral turpitude evinced 


by such musconduct.2 This professional muscon- 


duct may consist 1n betraying the confidence of a 


client, as shown infra § 23 b, in attempting by 


N C~—aAttorney General vw Gorson, 


1838 SE 393, 209 NC 820, certio- 
lari denied Gorgon v_ State of 
North Caiolina ex rel Attorney 
General of North Carolina, 56 S Ct 
753 


6 CJ p 588 note 47. 
3 US—Selling v Radford, (Mich ) 


37 SCt 877, 248 US. 46, 61 L.Ed 
6865—Duke v Committee on Gnrev- 
ances of Supreme Court of District 
of Columbia, (AppDC.) 82 F (2d) 
890, certiorar: denied 56 SCt 751— 
In re Ades, (DCMd) 6 F.Supp 
467 


Cal—EHiwell v State Bar of Calfor- 


nia, 40 P (2d) 264, 2 Cal (2d) 209 
—Mauer v State Bar of California, 
26 P (2d) 14, 219 Cal 371. 


Colo—People ex rel Colorado Bar 


Ass'n v ——, Attomey at Law, 
295 P 917, 88 Colo 3826 


Ill—In re Needham, 4 NE (2d) 19, 


864 Il. 66—In re Informaton to 
Discipline Certain Attorneys of 
Sanitary Dist of Chicago, 184 N.H 
382, 351 Ill 206—People v Gorman, 
178 NBD 880, 346 Ill 432—People 
v. A’Brunswick, 146 NE 483, 8165 
Ill, 442—People v. Harris, 112 N 
HB 978, 373 IlL 413. 


Iowa —In re Hunt, 205 NW. 321, 201 


Iowa 181 


Mass -—~In re Cohen, 159 NH 495, 261 


Mass. 484, 55 ALR 1809 


Mich —Attorney General v. Nelson, 


249 NW. 489, 263 Mich. 686 


N Y¥—In re Gordon, 241 N.Y.S 363, 


229 App Div 88—In re Casey, 208 
NYS 61, 208 App Div. 24—In re 
Pouker, 197 NYS 190, 203 App 
Div 620—In re Thayer, 1909 NYS 
392, 198 AppDiv. 3811—In_ re 
Earley, 177 N YS. 347, 188 App.Div 
582—In re Brown, 165 NYS 786, 
178 AppDiv 658—In re SBrand- 
markez, 1644 NYS 369, 177 App 
Div 656—In re Smith, 160 NYS 
88, 178 AppDiv 601—In re Burn- 
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stine, 1556 NYS 600, 169 App.Div 
540—In re Napolis, 1565 NYS 416, 
169 AppDiv 469—In re Wilson, 
170 NYS, 726. 

Ohio —In re Bickley, 4 Ohio N P.(N. 
§) 129 

Okl —Ferguson v City of Hooker, 86 
P (2d) 18, 169 Okl 84—In re Mor- 
gan, 83 P.(2d) 770, 168 OkL 461 

Pa-—Stone v Board of Governance of 
Pennsylvania Bar, 168 A. 473, 312 
Pe 676,90 ALR 1108—iIn re Law 
Ase’n of Philadelphia, 167 A. 579, 
$812 Pa 566—Inm re Rosenbaum, 150 
A 748, 8300 Pa, 465—-fn re Lemisch, 
22 Pa Dist & Co 645—In re Gart- 
ner, 32 Pa Dist & Co 648—In re 
Brodsky, 22 Pa Dist. & Co. 641—In 
re Samael W. Salus, 22 Pa.Diat. 
& Co. 573. 


S8D—In re Waggoner, 206 N.W 427, 
49 S.D. 78—In re Swihart, 177 N 
W. 364, 482 SD 628—In re Hanson, 
161 N.W. 858, 88 SD. 850 


Wash—In re Smith, 283 P. 288, 133 
Wash. 145, 48 ALR. 102—In re 
Harvey, 216 P. 7, 125 Wash 698— 
In re Arctander, 188 P. 880, 110 
Wash 296 


Wis—Hepp v. Petrie, 200 N.W. 857, 
185 Wis 360. 
6 CJ. p 588 note 48. 


Abuse of special appearances 

Attempted abuse of special appear- 
ances should be dealt with, when 
necessary, by disciplinary action 
against the offending attorney —vU. 
S v. Collins, (CCANY) 656 ¥.(2d) 
70. 


Appropriating property deposited as 
bail 


An attorney at law who attempted 
to appropriate to his own use prop- 
erty which he knew did not belong 
to his client, but which had been in- 
trusted by the owners thereof to be 
deposited in Leu of bail to secure the 


any means to practice a fraud or impose on or 
deceive the court, as shown infra § 23 d, or the 
adverse party or his counsel, as shown infra § 23 
c; and in fact in any conduct which tends to 
bring reproach on the legal profession or to alienate 
the favorable opinion which the public should en- 
tertain concerning it.4 


Misdemeanor within the meaning of a disbar- 
ment statute is equivalent to professional musbe- 
havior and is not used in any technical sense of 
an offense punishable by fine or imprisonment.® 

Moral turpitude comprises everything done con- 
trary to justice, honesty, or good morals,§ and 
misconduct in reference to one’s duties and obliga- 
tions as an attorney—conduct contrary to justice, 
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moral turpitude ;? but, whether or not a violation 
of the rules of professional conduct involves any 
or all of these elements or is merely characterized 
as unethical, such violation may be penalized. 
However, moral turpitude cannot be predicated on 
errors of judgment as to the law, or on action 
had and taken in good faith 9 


Professional ethics. While it has been held that 
there 1s no difference between personal and pro- 
fessional ethics,49 conduct usual or permissible in 

a commercial business may not be permissible to 
a lawyer.11 Although the canons of ethics of the 
American and state bar associations are not en- 
forced by the courts as a binding obligation,!? 
the codes of legal ethics are commonly recognized 


honesty, modesty, 


release of his client from custody 
pending trial, which property he 
knew was to be returned to the own- 
ers, was held guilty of such unpro- 
fessional conduct as to warrant dis- 
barment-——In re Condon, 195 NW 
492, 167 Minn, 24. 


Attempting to force settlement by 
threats 


Evidence showing that an attorney 
attempted to force a cash asettle- 
ment of a slander action by a repre- 
sentation that a proposed book of at- 
torney’a chent contamed scandalous 
statements concerning the person 
from whom tbe settlement was 
sought, and that the book would be 
published if the action were not set- 
tled, required the attorney's disbar- 
ment—In re Pollack, 286 N.Y 8S. 344, 
246 App Div. 21L 


Tgnorant, negligent, or willful mail. 
practice 


While disciplinary proceedings 
cannot be taken against a solicitor 
for ignorant malpractice, he may be 
censured, and in gross cases disci- 
plined for negligent malpractice, and 
may be disbarred for willful mal- 
practice—In re Rosenkrans, 94 A. 
42, 84 NJ Eq. 232 


money to a “fixer” to pro- 
cure a suspended or light sentence 
for a client has been held ground for 
disbarment—aiIn re Grudberg, 283 N 
Y.8S. 858. 


Froper venne and removal from 
calendar 

Attorneys should see that actions 
are brought in the proper venue and 
are promptly removed from the cal- 
endar twhen they have been settled or 
discontinued—In re Glucksman, 243 
N Y.S 1, 230 App Div 186 


Actions held not to constitnte mis. 
conduct 


(1) That an attorney procured 


or good morals—constitutes 


service of an unfiled complaint for 
alimony has been held not conduct 
meriting inflichon of punishment, 
under evidence that opposing counsel 
were apprised of the fact that com- 
plaint was not filed nor summons 
issued —Bruns vy. State Bar of Cal- 
fornia, 1 P.(2d) 989, 213 Cal 161. 


(2) Bankers refused to underwrite 
railroad bonds, unless the president 
of the railroad would underwrite 
part of the issue, the piesident to 
have an interest in the bankers’ op- 
tion to purchase the bonds at a stat- 
ed price and this arrangement was 
approved by the directors of the 
railroad and carried out. Where, 
after the president’s interest in the 
option had expired, his personal at- 
torney, who was also attorney for 
the railroad, Induced the bankers to 
restore the president to his original 
interest in the option and subsequent 
financiering required the railroad to 
purchase its outstanding bonds, the 
bankers and the president exercised 
their option, and then sold bonds at 
@ large profit, 1t has been held that 
the attorney was not guilty of mis- 
conduct —In re Chadbourne, 198 N.Y. 
§ 422, 204 App Div. 459. 


4 In re Information to Discipline 
Certain Attorneys of Sanitary Dist 
of Chicago, 184 NH 332, 351 IIL 
206—6 CJ. p 589 note 52 


Malpractice by an attorney com- 
prises any conduct which shows 
such intentional fraud on the court 
or client as involves moral turpitude 
—In re Smith, 04 A. 39, 84 NJ Hq 
252—6 C J. p 589 note 52 [a]. 


Professional malpractice is of 
three kinds,— ignorant, negligent, and 
willful —In re Rosenkrans, 94 A. 42, 
84 NJ Eq. 282 


Willfal professional misconduct 
That the conduct of an attorney in 
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as establishing wholesome standards of professional 


engaging in business ventures and 
extending his credit further than his 
resources justified was subject to 
criticism, in that he placed himself 
in @ position where his integrity as 
a lawyer could be questioned, was 
held not alone sufficient to consti- 
tute willful professional misconduct. 
—People v. Hansen, 147 NH. 431, 
$16 Til. 502 


& InreH 
69 SW (3d) 325 


6 Jacobs v. State Bar of Califor- 
nia, 26 P.(2d) 401, 219 Cal. 59. 


7% Dudney v. State Bar of Califor- 
ma, 4 P (2d) 770, 214 Cal 238— 
Marsh v. State Bar of California, 
291 P 683, 310 Cal 3808—In re 
Humphrey, 168 P. 60, 174 Cal 290. 


& Dudney v State Bar of Califor- 
nia, 4 P (2d) 770, 214 Cal. 238. 


& In re Kling, 186 P. 162, 44 Cal 
App 267. 


10. In re Willams, 
(2d) 729 


Professional ethics is not a distinct 
system of morality, but it 18 the ap- 
plication of the accepted standards 
of right and wrong to the conduct of 
professional men in the business 
relations peculiar to their professi0on- 
al employment—In re ‘Williams, 
(Okl) 50 P (2d) 729. 


Standards of common honesty and 
fair dealing determine whether an 
attorney 1s subject to a disciplinary 
procecding—In re Information to 
Disciphne Certam Attorneys of 
Sanitary Dist of Chicago, 184 NE. 
us2, Sol Ill, 206 


a Pa re Tracy, (Minn.) 266 N.W. 
8 e 


1%. People v McCallum, 173 N.&. 
837, 341 Ill 578—Hunter v. Troup, 
146 N.D. 321, 315 Til, 293, 


5———, (Mo App ) 


(Okl) 50 P. 


7 C.Jd.8. 


action,1® and an attorney may be disciplined for not 


observing them.14 


b. In Relation to Olient 
(1) In general 


(2) Representing conflicting interests 
(3) Misappropriation and failure to ac- 


count 


(1) In General 


Unfaithful or fraudulent conduct of an attorney to- 


13. IlL—Hunter v. Troup, supra 
Mass —In re Cohen, 159 NBD 495, 261 

Mass. 484, 55 ALR. 1309 
Must not offend against reasonable 

rules of propricty 

Whatever may be the constitution- 
al mghts of an attorney at law, he 
must not offend against reasonable 
rules of propriety, and the courts 
must see that the public interests are 
conserved by the observance by law- 
yers of the proprieties, even though 
profit may be thereby restramed — 
In re Cohen, 159 N.H 496, 261 Mass 
484, 565 ALR. 1809. 


14 Hunter v. Troup, 146 NBD 221, 
315 TL 298. 


Unprofessional conduct in an at- 
torney is that which violates the 
rules or ethical code of his profes- 
sion or which is unbecoming a mem- 
ber of that profession—In re In- 
formation to Discipline Certain At- 
torneys of Sanitary Dist. of Chicago, 
184 NB. 332, 351 Ill 206—People v 
Gorman, 178 NE. 880, 346 Ill 432 


15 Ark—Maloney v. State, 32 SW 
(2d) 4238, 182 Ark. 510 

Cal—Myers v. State Bar of Califor- 
nia, 60 P.(2d) 795—Lantz v State 
Bar of California, 298 P 497, 212 
CaL 213—Bar Association of San 
Francisco v. Cantrell, 198 P 598, 
49 CalApp 468. 

DC—Fletcher v. Laws, 62 App DC 
40, 64 (2d) 163. 

Fla—In re Clifton, 155 So. 324, 116 
Fla. 168, 

Idaho —In re Wourms, 170 P 919, 81 
Idaho 291. 

Til—Poople ex rel. Chicago Bar 
Ass’n v. Byrne, 188 NBD 849, 354 
IlL 607—People v. Olson, 158 N 
EH. 348, 322 I1L 210. 

Ky.—Lenihan v. Commonwealth, 176 
SW. 948, 165 Ky 938, LRA.1917B 
1132. 

Minn —In re Tracy, 266 NW 8&8&— 
In re Garrett, 188 NW. 322, 152 
Minn. 300—In re Ginsberg, 169 N. 
W. 787, 141 Minn 271. 

Mont.—In re Waddell, 172 P. 1036, 54 
Mont. 597. 

N J—In re McDermit, 114 A. 144, 96 
NJ Law 17 

N Y.—In re Marshall, 318 N.Y 8 611, 
216 App Div. 168—In re Lynch, 205 
N Y.S 618, 210 App Div 191—In re 
Marcus, 203 N.Y.S. 417, 208 App. 
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§ 23 


ward his cilent constitutes ground for suspension or 


The law is well settled that unfaithful or fraudu- 
lent conduct of an attorney toward his client, show- 
ing the unfitness of the attorney to handle the 


disbarment.15 


affairs of others, is good ground for suspension or 
It is also ground for suspension 


or disbarment that an attorney used means incon- 
sistent with truth or professional ethics to aid 


his client’s cause.16 
his client,17 defrauding him,1® or obtaining money 


Div. 800—In re Gilbert, 202 N.Y 8S. 
885, 207 App Div 687—In re Ball, 
171 N.YS 489, 184 AppDiv 18— 
In re Rahm, 161 NYS. 1088, 175 
App Div 380, reargument denied 
168 NY.S 1128—In re Mullgan, 
161 NYS 1083, 175 App Div 323— 
In re O'Neill, 161 NYS. 899, 175 
App Div 978 

Okl—In re Tillman, 11 P (2d) 611, 
157 Okl 166 

Or—State v. Goldstein, 220 P. 565, 
109 Or. 497—State v. Farrin, 160 
P. 124, 81 Or 489. 

Pa—In re Alexander, 184 A. 77, 821 
Pa 125—Maginnis’ Case, 112 A 
6555, 269 Pa. 186—In re Goldberg, 
22 PaDist & Co. 682—Gorson’s 
Case, 11 PaDist. & Co 663. 

SD—In re Wilmarth, 172 N.W. 921, 
42 SD 76 

Tenn—State vy. Rogers, 191 S.W. 
126, 186 Tenn. 578. 

Wash.—In re Martin, 181 P. 880, 107 
Wash. 372. 

Wis—State v. Bradford, 259 N.W. 
109, 217 Wis 389. 

6 CJ. p 589 note 53. 


Phrase “maintain inviolate the con- 
fidence,” as contained in Code Civ. 
Proc. § 282, 18 not confined merely 
to noncommunication of facts learn- 
ed in the course of professional em- 
ployment—In re Soale, 159 P. 1065, 
31 Cal App. 144. 


Transactions adverse to clients 

(1) An attorney who, as trustee of 
a decedent’s estate, purchased from 
himsolf individually a third mortgage 
‘was guilty of misconduct warranting 
suspension from practice—In re 
Ball, 171 NYS. 489, 184 App Div. 18 


(2) An attorney who, as trustee 
of a decedent’s estate, made a per- 
sonal profit, by receiving a bonus for 
a loan of trust money on inadequate 
securily without his client’s knowl- 
edge, was guilty of misconduct war- 
ranting suspension.—In re Ball, su- 
pra. 

(3) Onder an alleged contract 
whereby an attorney was to receive 
one fourth of the amount to be re- 
covered for his client’s ward, the at- 
torney’s retention, ont of cash re- 
ceived, of one fourth of the amount 
of a note payable eleven months 
hence, given to the client, was so 
unethical as to call for exercise by 
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Betraying the confidence of 


the Supreme Court of its disciplin- 
ary power—tIn re Earth, (Amz) 60 
P (2d) 6564 


Goncealing amount offered in settle- 
ment 


Hlvidence disclosing that an attor- 
ney solicited a case and then conceal- 
ed from his chent the amount offered 
in settlement authorized disbarment. 
—In re Purdy, 25 P.(2d) 1096, 166 
OkL 31. 


ealluxve to give advice where client is 
experienced 


person 

Where an attorney negotiated a 
sale of stock, part of which belonged 
to a trust estate, and the entire pur- 
chase price, including a commission 
paid to the attorney by the buyer, 
was turned over to the attorney's 
chent who then paid the attorney for 
his services, the attorney was not 
guilty of professional misconduct in 
failing to tell his chent that he must 
account to the trust estate for this 
commission, and to prepare the nec- 
essary papers to protect both him- 
self and client, in view of the fact 
that the client was an experienced 
financier, the attorney was not em- 
ployed by the trust esiate, and the 
fact that, after the attorney’s atten- 
tion had been called to the client's 
failure to account for the commis- 
sion, the attorney advised the client 
to do so, and the client followed this 
efvice—In re Chadbourne, 198 N.Y. 
S 422, 204 App Div. 459. 


16. Cal—Galbraith v. State Bar of 
California, 28 P.(2d) 291, 218 Cal 
829. 

Minn—In re Glover, 2238 N.W. 931, 
176 Minn. 519 

N.Y —In re Yardum, 218 N.Y.S. 6, 218 
App Div. 184. 


Confession of adultery 

A. solicitor has been held guilty of 
unprofessional conduct in procuring 
from a client’s wife in her husband's 
presence a sworn confession of adul- 
tery —In re Hahn, 94 A. 958, 84 NJ. 
Eig 628, motion denied 96 A. 589, 85 
NJHq 610, Ann.Cas1918B 8380 


17. In re Information to Duscipline 
Certain Attorneys of Sanitary Dist 
of Chicago, 184 NE. 383, 352 TL 
206—6 CJ. p 589 note 49. 


18. Ark—Maloney v. State, 32 S.W. 
(2d) 423, 182 Ari. 610. 


or property from him by extortion!® or by false 
representations relative to matters intrusted to him 
as an attorney,29 warrants suspension or disbarment. 
The same 1s true of defrauding a client by means 
of false and misleading statements,?! by knowingly 
giving false advice,22 by inducing or making a set- 
tlement to the disadvantage of a client,28 or by 
trading a number of releases for a lump sum to 
be distributed to clients as the attorney thinks 
best.24 So also, the abandonment of his client’s 
interests after receipt of a fee,*5 as by failure to 
protect the rights of the client on writ of error 
or appeal“6 or by withdrawing a motion for a new 
trial without the knowledge or authority of his 
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client,27 has been held ground for disciplinary 
action. 


The refusal of an attorney to deliver the client’s 
letters and papers on demand 1s ground for sus- 
pension where the attorney did not claim any lien 
on them.28 


Negligence or mistake. While, as shown infra § 
125, an attorney has a duty to execute the busi- 
ness intrusted to him with a reasonable degree of 
care, skill, and dispatch, mere negligence or mis- 
take in the performance of an attorney’s duty 1s 
generally insufficient to warrant disbarment,*9 but 
it has been held ground for disciplinary action that 


Ill—People v. Gilmore, 177 NE 710, 
345 Ill 28 
Faking assignment 
An attorney has been held guilty 
of overreaching himself and of de- 
frauding his client 1m procuring an as- 
signment from the client to a cause 
of action filed in her name—People 
v. Gilmore, 177 NE 710, 346 Ill 28 


19. NY—In re Aydelotte, 200 N.Y. 
8S 637, 206 App Div 982 

Wyo—State Board of Law Hxamin- 
ers v. Sheldon, 7 P (2d) 226, 43 
Wyo. 5223 

6 C.J p 690 note 64. 


20. Ill—People ex rel. Chicago Bar 
Ase’n v Kwasigroch, 193 N.E 221, 
857 Ill 302 

N J.—In re Rosenkrans, 94 A 42, 84 
NJEq 282—In re Eaton, 94 A. 81, 
§4 N.J Eq 378—In re Colyer, 94 A. 
29, 84 NJ Haq 449 

N Y—In re Gavrin, 286 NYS 208, 
246 App Div 397—In re Gladstone, 
173 N.Y.8. 89, 185 App Div. 471. 

N.D—In re Bryans, 204 NW. 9, 52 
ND 673 

Okl—In re Johnson, 33 P.(2d) 189, 
168 Okl 366 

6 CJ. p 590 note 55. 


Violation of a promissory obliga- 
tion, followed by a false assertion, 
often repeated, that the promise was 
being performed, constitutes mal- 
practice —In re Rosenkrans, 94 A. 42, 
84 NJEq 282. 


21. Cal—Marsh v. State Bar of 
California, 291 P 683, 210 Cal 303 
—In re Hittson, 185 P. 308, 48 Cal 
App. 462 

Idaho—In re Henry, 269 P. 416, 46 
Idaho 578 

Minn—In re Chisholm, 241 N.W. 53, 
185 Minn. 326. 

NM—In re Barth, 189 P. 499, 26 N 
M. 98. 

N J—In re Trimble, 95 A. 863, 85 N. 
JEq 848. 

N.¥.—In re Jaffe, 280 N.Y.S. 927, 246 
App Div 831—In re Hyman, 174 N. 
¥S 306, 186 App Div. 263—In re 
Gridley, 167 N.Y 8S. 107, 179 App 
Div 621—In re Coleman, 156 N.Y. 
S 487, 170 App Div. 587, 


Or—State ex rel Seton v McMona- 
min, 29 P (2d) 520, 146 Or 60 

SD—In re Morrison, 178 NW. 732, 
48 SD 185 

Wash—In re Cavers, 4 P.(2d) 1106, 
165 Wash 261. 

Wyo—State Board of Law Exam- 
inerg v. Sheldon, 7 P (2d) 226, 43 
Wyo 622 

6CJ p 690 note 57. 


Acgumtaon of client’s money by 
representations that it was needed 
in the prosecution of a foreclosure 
action for the client, and subsequent 
conversion thereot by the attozney, 
has been held musconduct requiring 
suspension of the attorney—In re 
Williams, 289 NY.S. 108, 248 App 
Div. 208. 


22. In re Alexander, 184 A. 77, 321 
Pa. 125—6 CJ. p 590 note 58. 


HZonest mistake 

That an attorney honestly advised 
his client that he could procure a di- 
vorce in Virginia after the chent ob- 
tained constructive domicile there 
was held not to establish profession- 
al misconduct —In re Baltimore, 252 
NYS. 1771, 283 App Div. 320. 


a3. Tll—People v, Sullivan, 117 NB 
134, 279 DL 634, LRAI191I8A 1136 

N.Y —In re Richardson, 226 NYS 
250, 222 App.Div. 282. 

6 CJ p 690 note 59. 


Attorney has been held justified in 
refusing offer of settlement which 
required full performance by his 
chent in advance of trial, and gave 
the other party three days thereafter 
to file a surety bond or deposit fif- 
ty thousand dollars cash —In re Far- 
rell, 262 N Y.S. 766, 287 App Div. 678 


2% In re Glucksman, 243 N.Y.S 1, 
280 App Div 186. 


25. NY-—In re Stelerman, 262 N.Y 
S. 121, 287 AppDiv. 584—In re 
Marcus, 208 N.Y 8S. 417, 208 App. 
Div. 300. 

ND—tin re Maloney, 153 N.W. 385, 
85 ND. L 

SD—In re Morrison, 178 N.W. 732, 
43 S.D. 185. 
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23. Arz—Tovar v. State, 8 P.(2d) 
247, 89 Aris 528 

NJ—In re McDermit, 114 A 144, 96 
NJ Law 17 

Okl—In re Tillman, 11 P.(2d) 611, 
157 Okl 166. 


Exonse 

~in attorney could not excuse him- 
self from protecting the rights of 
his client, under death sentence, on 
writ of error, by insistirg that there 
was no money to pay the necessary 
expense of a transcript, in view of 
a statute permitting a transcript to 
be printed at public expense on the 
judge’s order—iIn re McDermit, 114 
A. 144, 96 NJ Law 17. 


27. State Bd of Law Examiners v. 
De la Motte, 142 N.W. 929, 123 
Minn 54. 


28 In re Youngentob, 168 N.YS. 
961, 181 App Div. 490 


29. Ill—People v Charone, 183 N. 
HE 291, 288 Ill 220 

Nev—tIn re Muller, 38 P.(2d) 972, &5 
Nev 444 

NY—In re Famell, 262 N.Y¥.S. 766, 
287 AppDiv. 678—In re Downes, 
167 N.YS 688, 180 App Div. 282. 


Accepting employment when busy 
Acceptance of employment by an 
attorney when the press of other 
matters prevents immediate action is 
not ground for disbarment —People 
ve Wing, 120 NE. 461, 284 TL 647 


Institution of a second and differ- 
ent action on dismissal of the first 
and denial of amendment has been 
held not to constitute professional 
misconduct —In re Farrell, 262 N.Y. 
S. 766, 2837 App Div. 678. 


Laziness or inattention to business 
does not warrant disbarment as an 
attorney without evidence of dishon- 
orable or corrupt motives —Gould v 
State, 127 So. 309, 99 Fle. 662, 69 A. 
LR. 699. 


Mistake In drafting a petition in a 
suit prosecuted for his clent, re- 
sulting from oversight, or, at most, 
from negligence, does not justify dis- 
barment—In re Smith, 94 A. 389, 34 
NJHq 253. 


7 C.J.8. 


an attorney was culpably or grossly carcless and 
negligent as to his client’s interests 29 


Leans to or from clhents. 


Excessive fees 


30. Cal—Ring v State Bar of Cali- 
fornia, 47 P (2d) 704—Marsh v 
State Bar of California, 39 P (2d) 
403, 2 Cal (2d) 75—Marsh v State 
Bar of Calfornia, 291 P 683, 310 
Cal 303 

N J—In re Trimble, 95 A 863, 85 N 
JBq 348 

N Y¥—In re Nadeisky, 284 NYS 89, 
21f App Div 662—In re Gerety, 270 
NYS 663, 210 App Ih 496 

Ok) —In re Connell, 192 P 664, 79 
Ok] 212 

Wash —In re Boland, 248 P 399, 140 
Wash 148 

Wis—State v Sodeilerg, 255 NW 
906, 215 Wis &71 
Unexplained dolay by a solicitor 

im prosceution of a suit for his chent 

conslitules malpractice —In re 

Smith, 94 A $9, 8! NJ Eq 252—In re 

Rosenkrans, 94 A 42, 84 NJ Eq 232 


Sl. In re Sizcr, 267 8 W 922, 806 Mo 
356 

32. Attorney General v Lane, 248 N 
W 6, 269 Mich 288, certiorari: de- 
nied Lane v Voorhies, 563 SCt 
115, 287 US 664, 77 LEd 36h 


33. In re Walder, 247 NYS 14, 231 
App Div 206. 


3% Cal—Myers v State Bar of Cal- 
ifornla, 50 P.(2d) 795—Herrsche1 
v State Bar of Califorma, 49 P 
(2d) 882 

Iil—Poople ex rel, Chicago Bar Ass’n 
v Creen, 187 NE 811, 368 Ill 638 

Mont —In re Maury, 34 P (2d) 380, 
97 Mont 3816 

NM—In re Marron, 160 P 891, 23 
NM 252, LRAI1917B 378, motion 
gerunted In re Marron & Wood, 165 
P 216,22 NM 601 

Ohio —In te McCray, 1 Ohio App 
431 

Okl —Haunstein v State Bar of Ok- 
lahema, 16 P (2d) 558 

6CJ p 699 nole 69 

Reta'ning more 

amount 
The artion of an attorney in charg- 
ing or retainiug fifty per cent com- 
mission on a claiu taken for collec- 
tion, allhough his agreement was to 
eharge merely twenly-five per cent, 
has been held to merit disciplnary 

action—In re Choate, (Okl) 60 P 

(24) 706. 


than contracted 


Making a loan to a 
destitute client where it is not consideration for 
the employment®! or the borrowing of money from 
a client’? 1s not, of itself, ground for suspension 
or disbarment. but, where the attorney 1s guilty 
of false representations respecting the security for 
the loan, he 1s subject to disciplinary action.38 


An exact standard for fixing 
attorney's fees does not exist, and the charging of 
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35. N Y¥Y—In re Roth, 169 NYS 161, 
181 App Div 618 

Ohio—In re McCray, 1 Ohio App 
431 


36. Cal—Herracher v State Bar of 
Califorma, 49 P(2d) 8232—In re 
Goldstone, 6 P (2d) 613, 214 Cal 
490,80 ALR 701 

Iil—People v Pio, 1389 NBD 
Til 128 

N J—IiIn re Hahn, 94 A 9658, 84 NJ 
Eq 528, motion denied 96 A_ 689, 
85 NJEq 610, Ann Cas1918B 830 

NY—In re Gavrin, 275 NYS 789, 
242 AppDiv 490—In re Karp, Al- 
ter, Busch Rusgo, Aronstein, But- 
ler, Mayer, Kahan, Fitzsimmons, 
Goldstein, McAuliffe, Hirsch, Fran- 
kel, Weber, and Kurtz, 270 NYS 
118, 210 App Div 388, affirmed In 
ze Karp, 1958 NE 160, 266 NY 
473-—In re Annabel, 229 NYS 885, 
233 App Div 639—In re Fisch, 177 
NYS 838, 188 App Div 625—In re 
Cohen, 155 NYS 617, 169 App. 
Div 544 

SD—In re HDgan, 157 NW 310, 87 
SD 1659, motion denied 161 NW 
1008, 88 SD 4658 

Wash—In re Wiltse, 186 P. 848, 109 
Wash 261 

Wis—State v Barto, 282 NW 65653, 
202 Wis 329 


Contract in advance of services 

An attorney, who contracts in ad- 
vance for an unreasonable fee, 1s as 
guilly as one who extorts it after 
rendering his services, and in neither 
case does a settlement with his client 
free him from Lability —In re Cohen, 
155 NYS. 517, 165 App Div. 644. 


Deducting for disbursements 

An attorney’s practice of accepting 
retaincrs and deducting for pay- 
ments due physicians, and thereby 
paying clients less than the percent- 
age due under retainers, 18 con- 
dcmned —In ze Cashman, 242 NYS 
006, 229 App Div 471—In re Field- 
sicel, 240 NYS 481, 228 AppDiv 
470 
Gne half of alamony 

An attorney making an agreement 
to receive one half of all alimony col- 
lected prior to judgment together 
with counsel fees awarded has been 
held guilty of misconduct warianting 


745 


45, 808 


Mentally incompetent client. 
ceptance of a retamer from a client to investigate 
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an excessive fee is not ground for suspension or 
disbarment if the attorney 1s not guilty of will- 
fully overreaching, or of fraud and deception 
toward, the client,24 notwithstanding later develop- 
ments prove the fee to be unreasonably large, or 
the services unnecessary ,°5 but, where the fee 1s 
clearly excessive,°6 or the attorney fails to render 
any adequate service therefor,®? an attorney 1s 
subject to disciplinary action. 


An attorney’s ac- 


suspension—In re Dangler, 182 N. 


YS 471, 192 AppDiv 237 


37. Cal—Fairar v State Bar of 
California, 34 P (2d) 1024, 1 Cal 
(2d) 359—Barbee v State Bar of 
California, 2 P (2d) 3658, 213 Cal 
290 

ill--People ex rel Chicago Bar 
Ass'n v Green, 187 ND 811, 3653 
ll] 638—In re Information to 
Diseipline Certain Attorneys of 
Sanitary Dist of Chicago, 184 NE 
832, 351 111 206—People v. Ander- 
son, 112 NE 278, 278 Ill 387 

Mich —Attorney General v Lane, 248 
NW. 6, 269 Mich 288, certiorari 
denied Lane v Voorhies, 58 SCt 
115, 287 US 6654, 77 L. Hid. 666. 

NJ—In re Hahn, 94 A. 958, 84 NJ 
Eq 623, motion demied 96 A. 689, 
85 NJEq 510, AnnCas1918B 8380 

N Y.—In re Higgins, 291 NYS. 68, 
249 App Div 64—In re Sussman, 
290 NYS 727, 248 App Div 494— 
In re Pollane, 244 NYS 201, 330 
App Div 318—In re Dangler, 199 
N.Y 8. 806, 205 App Div 94—~-In re 
Levinson, 188 NYS 730, 197 App 
Div 46, reargument denied 191 N 
YS 985, 199 App Div 966 

Pa—In re Morris, 14 PaDist. & Co 
164—Graft’s Disbarment, 18 Pa 
Dist. & Co. 318—McCoach’s Case, 
10 Pa.Dist & Co. 26. 

RI—Gringell v Wilcox, 98 A. 977. 

6 CJ p 5690 note 56 


Behef action was begun 

While an attorney is bound by the 
date in @ process server's affidavit of 
service, as respects the daie of com- 
mencement of an action on the issue 
of the amount of a fee, an attorney 
has been held not to have overreach- 
ed himself in retaining the amount 
agreed if action was necessary to 
collect the money, where the facets 
justified the belicf that the summons 
had been actually served—In re 
Flanagan, 247 NYS. 124, 281 App 
Div 648 


ignorance of clLent 

Where a fee contracted for is 
clearly extortionate, the client can- 
not have had in view the real effect 
of the coltract—In re Hahn, 94 A 
953, 84 NJBq 5238, motion demed 
86 A 689, §5 NJHq 610, Ann Cas 
1918B 830. 


his rights is not improper, although the attorney 
knows hum to be a lunatic, or later discovers that 
fact, for to hold otherwise would deprive an in- 
sane person of the aid and assistance of counsel in 
protecting his rights;88 but, where an attorney 
procures conveyances from a mentally incompetent 
client of practically all his property, it 1s ground 
for disbarment.3® 


(2) Representing Conflicting Interests 


An attorney’s conduct In representing conflicting 
claims of two or more clients may be such as to war- 
rant hie disba: ment. 

Attempting to act for one party to a litigation 
or business dealings after having been engaged to 
represent the adverse party, and seeking to use the 
knowledge and secrets acquired from the first for 
the benefit of the second and the injury of the 
first, 18 such culpable conduct as will always jus- 
tify suspension or disbarment unless satisfactory 
explanation can be made;#9 and it makes no dif- 
ference in this respect whether the relation itself 
has been terminated, for the obligation of fidelity 
and loyalty still contunues.41 As shown infra § 
47, an atlorney may represent his client’s adversary 
with perfect propriety whenever their interests 
are not hostile to each other, and consequently 
the mere fact that he apparently occupied that po- 


38. People v. Adams, 94 NH 9650, 
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sition does not necessarily imply that in doing so 
he has been guilty of such unprofessional conduct 
as warrants disbarment.42 In order to entail that 
consequence it should appear that there were an- 
tagonistic interests 1n fact which he assumed to 
represent on both sides,#® and that in assuming 
this relation to both sides of a controversy he 
was acting from a corrupt motive or with an evil 
intent, and that by reason of such conduct some 
injury or wrong was sustained by parties inter- 
ested directly or indirectly in the litigation.*4 


(3) Misappropriation and Failure to Account 


(a) In general 
(b) By one partner 


(a) In General 


Misappropriation of the funds of a cilent by an at- 
torney with a fraudulent purpose Is ground for suspen- 
sion or disbarment 


Although in some jurisdictions, a demand by the 
client 1s held necessary,*5 whether so provided by 
statute or not, 1t 1s always a ground for the sus- 
pension or disbarment of an attorney that he has 
misappropriated the funds of his chent, either by 
failing to pay over money collected by him for his 
client or by appropriating to his own use funds 
intrusted to his care, as by mingling them with his 
own funds,t6 provided the circumstances attcnd- 


249 Til 524. 


ao. Yn re Egan, 157 NW. 810, 37 8 
D. 159, motion denied 161 NW 
1003, 38 SD. 458—€ CJ. p 590 note 
$2. 


40. Cal—Galbraith v. State Bar of 
California, 28 P.(2d) 291, 218 Cal 
$29. 

Mich—Murphy v. Riggs, 218 NW 
110, 288 Mach 151 

Mont —In re Grorud, 275 P. 1098, $4 
Mont 221. 

NY—In re Moses, 195 NYS 858, 
202 AppDiv 8&3—In re Young, 177 
NYS. 259, 188 App Div 538. 

Okl—In re Gowdy, 86 P (2d) 902, 169 
Okl 870—Ferguson v City of 
Hooker, 36 P (2d) 18, 169 Okl 84 
—In re Dick, 26 P (2d) 412, 166 
OklL i114—In re Jeter, 20 P (3d) 
886, 168 Okl 27—State v. Jeffer- 
gon, 193 P 44, 79 Okl 288 

Pa—IiIn re Goldberg, 184 A 74, 321 
Pa. 109—Lewis v Board of Gov- 
ernance of Pennsylvania Bar, 1738 
A. 652, 316 Pa 193. 

8S D—tIn re Mormson, 178 NW. 782, 
48 S.D. 185 

6 CJ. p 590 note 68, p 621 note 54 
Ca]. 

Personal interest in case 
Partners acting as solicitors for 

both parties and withholding tho 

fact of personal interest have been 


held guiliy of contemptuous conduct| Vt—lIn re Aldrich, 95 A. 927, 89 Vt 
518 


warranting suspension—Irteg v Ca- 
vallo Const. Co., 145 A 627, 104 NJ. 
Eq $831. 


41. Cal—Qalbraith v State Bar of 
California, 23 P.(2d) 291, 218 Cal 
829 

NM—In re Marron, 160 P. 891, 33 
NM 252, Ub RA1I917B 878, motion 
granted In re Marron & Wood, 165 
P. 216, 22 NM. 601. 

8S D—In re Wilmarth, 172 N.W. 931, 
42 8D 76. 

6 CJ. p 691 note 64, 


44. In re Collins, 81 P. 220, 147 Cal 
8 


43. In re Collins, supra—é CJ p 
591 note 67 


44. In re Baum, 186 P 927, 32 Idaho 
676—6 CJ p 691 note 68. 


45. Ill—People v Harris, 112 NB 
978, 273 Ill 413 

Ky—Denny v Commonwealth, 194 
SW 830,175 Ky 357 


NY—In 16 Baltimore, 252 NYS 
171, 288 App Div 38:20 
Pa—In re Griffith, 184 A 76, 321 


Pa 64—In ie Forman, 184 A. 76, 
321 Pa 47—In re Gery, 180 A 807, 
284 Pa 121—Diron v. Minogue, 
124 A. 834, 280 Pa. 128—Wilhelm's 
Case, 112 A. 560, 269 Pa 416—In 
re Rule on A for Disbursement, 11 
Pa Dist, 268. 
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46. Ariz—In re Myriland, 29 P (2d) 
488—-In re Langworthy, 8 P (2d) 
245, 89 Ariz 523—In re Manatt, 
264 P. 478, 883 Ams 299—In re 
Bailey, 254 P 481, 81 Ariz 407, 
certiorari: denied Balley v. State of 
Arisono, 48 SCt 81, 275 US 6575, 
72 LEHd 484—In re Bailey, 248 
P 39, 30 Ariz 407 

Cal—Wilcox v State Bar of Calfor- 
nia, 43 P.(2d) 631, 2 Cal (2d) 614 
—Oster v. State Bar of California, 
42 P (2d) 627, 2 Cal (2d) 626, re- 
hearing demed and modified on 
other grounds 48 P(2d) 635— 
Brown v. State Bar of Cabhfornia, 
42 P.(2d) 306, 2 Cal (2d) 633— 
Smuckler v. State Bar of Calfor- 
nia, 388 P.(2d) 777, 32 Cal (2d) 80— 
Branch v. State Bar of California, 
56 P (2d) 945—Roark vy. State Bar 
of California, 55 P (2d) 839—Tat- 
low v State Bar of California, 55 
P (2d) 214—Seavey v State Bar of 
Califorma, 47 P (2d) 281—-Nolan v 
State Bar of California, 28 P.(2d) 
1050, 219 Cal 759—Peck v State 
Bar of California, 17 P (2d) 1132, 
217 Cal 47—Bentson v. State Bar 
of California, 138 P.(34) 612, 316 
Cal 58—McArthur v. State Bar of 
California, 12 P (2d) 453, 215 Cal 
652-—D’Ellia vy. State Bar of Cali- 
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fornia, 800 P 826, 212 Cal. 776— 
Schaffer v. State Bar of California, 
298 P 994, 212 Cal 867—In re Her- 
ron, 298 P. 474, 212 Cal 196— 
Greon v. State Bar of Calzfornia, 
292 P 638, 210 Cal 603—In re Pe- 
tersen, 280 P 124, 208 Cal 42—Bar 
Association of San Frencisco v. 
Cantrell, 198 P. 598, 49 Cal App 
468 

Colo —People v. Warren, 12 P (2d) 
848, 91 Colo 99—People v Mar- 
shall, 297 P 998, 88 Colo 3894— 
Poople v Winograd, 287 P 864, 87 
Colo %884—People v Cary, 251 P 
597, 80 Colo 443—People v Fur- 
man, 212 P 826, 72 Colo 549—Peo- 
ple v Humbert, 194 P. 613, 69 Colo 
188—People v. Kohn, 149 P 249, 
59 Colo 3653 

D C—Thomas v. Ogilby, 59 AppDC. 
$82, 44 F (2d) 890 

Idaho—In re Burns, 40 P (2d) 1065, 
55 Idaho 190 

Tll—In re Mack, 196 NEL 197, 360 Ill 
$48—In re Casey, 195 NB 39, 859 
Ill 496—People ex rel Chicago Bar 
Ase’n v. Chancellor, 192 NE 641, 
858 Til. 112—In re Borchardt, 192 
NBD 3888, 357 Ill 4658—In re Zahn, 
190 NBD 419, 356 Ill 283—People 
ex rel Chicago Bar Asa’n v Pace, 
188 ND 169, 364 Ill 111—People v. 
Hansen, 185 NB. 226, 852 Ill 144 
—Feople v. Hachtman, 188 NB 
222, 850 Ill] 82¢6—People v La- 
douceur, 179 NHB 890, 347 Ill 464 
-—]’eople v Simmons, 173 NE 398, 
$41 IIL 840—People v Olson, 163 
NE 848, 322 Tll 210—People v 
Grusd, 148 NB 860, 318 Ill 44— 
People v. Kwasigroch, 130 NH 344, 
296 TIL 642—-People v Loeff, 126 N 
BH 577, 292 Ill 66—People v. Smith, 
124 NI 807, 290 Ill. 241,9 ALR 
188—People v Moseley, 116 NH 
123, 378 Tll. 877—People v Pfuhl, 
114 NE 10, 276 Ill 243—People v 
Czarnecki, 109 NE 14, 268 Ill 278 

Iowa—In re Cloud, 250 NW 160, 
217 Iowa %3—State v Kaufmann, 
209 NW 417, 202 Iowa 157 

Kan—In re Stanley, 88 P (2d) 163, 
189 Kan 656—In re Learnard, 249 
P. 606, 121 Kan 596 

Ky —Commonwealth for and on be- 
half of Pike County Bar Assa’n v 
Hinton, 72 SW (2d) 481, 264 Ky 
798—Duffin v. Commonwealth, 271 
SW 655, 208 Ky. 452 

Im—In re Fourchy, 148 So 714, 1765 
La. 628, appeal dismissed and cer- 
tloraril demed Fourchy v Filetch- 
inger, 58 SCt 3887, 288 U.S. 689, 
77 I. Hid. 968—In re Heard, 141 So 
60, 174 La 568—In re Wolff, 115 
So 809, 165 La 641. 

Mans—In re Carver, 112 NE 877, 
224 Mass 169 

Minn —In re McGrath, 265 NW. 28 
—In re Ostensoe, 264 NW 569— 
In re Rasmussen, 262 NW 258— 
In re Strand, 260 N.W. 499—In re 
Nelson, 266 NW. 186, 192 Minn. 
8183—In re Waters, 256 N.W 139, 
192 Minn. 262—In re Ebert, 255 
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N.W. 89, 
Dahlberg, 252 NW. 417, 190 Minn. 
496—In re Stauning, 252 NW. 84, 
190 Minn 405—In re Bodin, 249 
N.W. 6569, 189 Minn. 896—In re 
Severson, 248 NW. 298, 189 Minn. 
20—In re Breding, 247 NW. 694, 
188 Minn 367—In re Larson, 245 
NW. 626, 187 Mann 427—In re 
Manahan, 242 NW. 548, 186 Minn. 
$8—In re Moerke, 288 N.W 690, 
184 Minn. 314—In re Smith, 287 
NW 877, 184 Minn 87—In re 
Friedman, 286 NW. 708, 183 Minn. 
350—In re Smith, 236 N.W. 334, 
183 Minn. 220—In re Scott, 2382 N. 
‘W 108, 181 Minn 280—In re Kan- 
ter, 231 NW. 896, 181 Minn 65— 
In re Kahner, 281 NW. 238, 180 
Minn 556—In re Comfort, 230 N 
WwW 582, 180 Minn 148—In re 
Heath, 227 NW 892, 178 Minn 547 
—In re Redding, 225 NW 274, 177 
Minn 352—In re Young, 225 NW 
97, 177 Minn 203—In re Halvorson, 
221 NW 907, 175 Minn 620—In re 
George, 215 NW. 425, 172 Minn 
347—-In re Spencer, 215 NW 191, 
172 Minn 158—In re Hage, 214 N 
W 663, 171 Minn 434—In re Buck, 
214 NW. 662, 171 Minn 862—In re 
Hricson, 218 NW 656, 171 Minn 
111—In re Yakey, 2123 N.W 138, 170 
Minn 21—In re Larson, 210 NW 
865, 169 Minn 194—In re Bauer, 
209 NW 81, 167 Minn. 350—In re 
Cherry, 208 NW 197, 166 Minn 
448, 45 ALR 1108—In re Eber- 
hart, 206 NW 366, 164 Minn 408— 
In re Dahl, 199 NW 429, 159 Minn 
481,483 ALR 52 


Nont —In re Stevens, 16 P (2d) 410, 


92 Mont 649—State v. Hughes, 10 
P (2d) 5684, 92 Mont 58—In re Mc- 
Cue, 261 P. 841, 80 Mont 537— 
In re McCue, 248 P 187, 77 Mont 
47—In re Niles, 224 P 98:61, 70 
Mont. 249—In re Jewell, 201 P 
266, 60 Mont 602—In re Lunke, 
182 P 126, 56 Mont 226—In re 
Gullickson, 181 P 9838, 56 Mont 
144—Dx parte Burke, 176 P 4321, 
55 Mont 308—In re Waddell, 172 
P 1036, 54 Mont 697. 


Neh —State ex rel Sorensen v Gold- 


man, 255 NW. 32, 127 Neb 340— 
State ex rel Sorensen v Kennedy, 
248 NW. 314, 124 Neb 7898—State 
v Priest, 242 NW 438, 128 Neb 
243—State v Priest, 223 NW 685, 
118 Neb 47 


Nev —iIn re Pilkington, 49 P (2d) 965 


—In re French, 225 P 396, 47 Nev. 
469 


NJ—In re Hahn, 94 A 958, 84 NJ 


Kq 6523, motion denied 96 A 589, 
85 NJEHa 510, Ann Casi918B 830 
—In re Cosey, 94 A 54, 84 NJ Haq 
848, motion denied 96 A. 595, 85 N 
JEHq 599—In re Lowenkopf, 183 A. 
716, 14 N.J Misc 208—In re Witt- 
stein, 136 A. 183, 5 NJ Mise. 239. 


NM—In re Royall, 286 P. 156, 34 


NM 654—In re Fleming, 259 P. 
613, 82 NM. 442—In re Barth, 189 
P. 499, 26 N.M. 98. 
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191 Minn. 589—In re,"N Y—In re Wallach, 285 NY.S. 368, 


246 App Div. 218—In re Braun, 285 
NY.S 860, 246 App Div. 206—In re 
Newman, 284 N.Y S. 294, 245 App. 
Div, 660—In re Whaley, 284 NYS 
85, 246 App Div. 664—In re Clowe, 
288 NYS 808, 245 App Div. 696— 
In re Delman, 288 N.YS. 801, 246 
App Div. 598—In re Ostergren, 288 
NYS 615, 246 AppDiv 726—In re 
Warrick, 278 NYS 183, 244 App 
Div. 48—In re Jackson, 272 NYS 
918, 242 AppDiv. 240, motion 
granted 195 NE 149, 266 NY. 450 
—In re Willams, 272 NYS 898, 
242 App Div i161—In re Purcell, 
272 NYS 38388, 241 App Div. 848—~ 
In re Porcella, 272 NYS 286, 241 
App Div. 344—In re Rosenblatt, 271 
N.YS 581, 241 App Div 215—In re 
Ivone, 270 NYS. 697, 241 App Div 
5—In re Hugin, 268 NYS 106, 289 
App Div 6551—In re Enrissoff, 267 
NYS. 887, 2839 App Div. 486—In re 
Needleman, 267 N.YS. 785, 240 
App Div 971—In re Williams, 267 
NYS 3854, 289 App Div. 181—In re 
Cunningham, 267 NYS. 846, 289 
App Div 114—In re Kahan, 267 N 
YS 289, 239 AppDiv 128—In re 
Lehman, 267 NY.S 287, 239 App. 
Div. 126, motion granted 191 NE 
515, 264 NY. 462—In re Hozrkimer, 
267 NYS 245, 289 AppDiv. 118— 
In re Siegel, 265 NYS 497, 288 
App Div 744~In re Gappelberg, 
264 NYS 267, 288 AnppDiv. 238— 
In re Mahan, 262 NYS 703, 287 
App Div. 664—In re Smith, 262 N 
YS. 684, 387 App Div 662—In re 
Scuderl, 262 NYS 91, 287 App 
Div 689—In re Sullivan, 261 N Y. 
8S 664, 287 Anp Div. 651, motion de- 
med 264 NYS 914—In re Tread- 
well, 260 N.Y 8S. 264, 286 App Div 
562—~-In re Janover, 260 NYS 184, 
286 App Div. 436—In re Brown, 260 
NY.S 111, 286 App Div. 428—In re 
Salmon, 260 N.Y.S 86, 286 App Div. 
441—In re Campbell, 260 NYS. 80, 
286 App Div 429—In re Yochelson, 
258 NYS 724, 236 AppDiv 807— 
In re Blakesberg, 258 N.YS 6583, 
2386 App Div. 227—In re Vogelstem, 
258 NYS. 574, 236 Apyp.Div 252— 
In re Moran, 258 NYS 6566, 286 
App Div 248—In re Schneider, 258 
NYS 558, 286 App Div. 248—In re 
Crames, 258 N'Y.S. 6551, 286 App. 
Div. 229—In re Powers, 257 NY 8S. 
118, 2356 App Div. 382—In re Mulry, 
255 NYS. 249, 284 App Div 404— 
In re Rebarber, 254 NYS 126, 234 
App Div 27—tIn re Schwind, 258 N. 
YS 762, 283 AppDiv. 468—In re 
Robson, 253 N.Y.S. 718, 238 App. 
Div. 471—In re Halpern, 263 N.Y. 
S. 618, 288 AppDiv. 480—In re 
Malcolm, 258 N.YS 603, 233 App. 
Div. 476—In re Cumming, 252 N.Y. 
S. 762, 288 AppDiv. 3138—In re 
Radtke, 252 NY.S. 760, 2383 App. 
Div. 8098—In re Cohen, 252 N.Y S. 
767, 288 App.Div 817—In re Sil- 
ver, 252 NYS 749, 288 App.Div. 
803—In re Carroll, 248 N.Y.S. 368, 
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231 App.Div. 628—In re Cusack, 
247 N.Y.S. $9, 281 App Div. 186— 
In re Walder, 247 NYS 14, 281 
App Div 206—In re Brinn, 246 N. 
VS. 515, 231 AppDiv 179—In re 
Schneidkraut, 246 NYS 6056, 231 
App.Div 109—In re Pollane, 244 
N.Y.S 201, 280 App Div 318—In re 
Babcock, 248 NYS 489, 280 App 
Div. 328—In re Rosenbaum, 242 N 
¥Y.S 15, 229 AppDiv 199—In re 
Greenwald 241 NYS 703, 229 -\np 
Div. 189—In re Gordon, 241 NYS. 
276, 229 App Div 142—In re Ziff, 
239 NYS 388, 228 App Div 203— 
In re Lang‘fur, 288 NYS 498, 237 
App Div 46S—In re O’Connor, 286 
N.YS 326, 226 App Div 600—In re 
Polan, 235 NYS 667, 226 App Div 
467—In 1e Tatleanu, 282 N Y.S 
175, 2256 App Div 90—In re Elliott, 
330 NYS 1, 224 AppDiv. 207—In 
re Cusack, 227 NYS 187, 222 Anp 
Div, 624—In re Richardson, 226 N 
Y.S 260, 222 AppDiv. 282—In re 
EKrimsky, 226 NYS. 188, 223 App 
Div 275—In re Gertler, 226 NY. 
68. 66, 222 App Div. 270—In re Ob- 
erstein, 222 NYS 656, 221 App 
Div 60—In re Kopf, 222 NYS 686, 
$21 App Div 51—In re McWuliams, 
921 NYS 708, 220 App Div. 523— 
In re Stark, 231 NYS. 248, 220 
App Div 138—In re Walsh, 217 N 
YS 253, 217 AppDiv 437—In re 
Lordan, 217 NYS 287, 217 App 
Div. 441—In re Greenberg, 218 N Y 
S. 728, 2316 AppDiv 164—In re 
Menzel, 218 NYS 707, 216 App 
Div 176—iIn re Auerbach, 213 N Y 
S 664, 216 App.Div 1659—In re 
Marshall, 218 NYS 611, 216 App 
Div. 168—In re Zahm, 211 N’Y.S. 
144, 218 Apn Div 551—In re Ver- 
milya, 311 NYS 86, 213 App Div 
646—In re Newman, 208 NYS 140, 
211 AppDiv 664, reargument de- 
med 155 NE 874, 244 NY 607— 
In re McKenna, 208 NYS 127, 
211 AppDiv. 646, affirmed 148 N 
BH 766, 240 NY 708—In re McGee, 
208 NYS. 104, 211 AppDiv. 660, 
affirmed 152 NH 436, 242 NY 681 
—In re Simons, 208 NYS 61, 211 
App Div 639-—In re Enklewitz, 207 
NYS 596, 211 App Div 268—In re 
Tryon, 205 NYS 423, 209 App Div 
7935—In re Ackerson, 205 NYS 
407, 209 App Div. 7385—In re Goet- 
te, 206 NYS 388, 210 App Div 189 
—In re Galland, 203 NYS 42, 208 
App Div. 48—In re Makay, 208 N. 
YS 165, 208 AppDiv 44—TIn te 
Brown, 200 NYS 661, 206 App. 
Div. 111—In re Steinfeld, 198 N 
YS. 124, 204 App Div. 608—In re 
Menzel, 196 N.YS 834, 203 App 
Div. 615—In re McHveety, 195 N Y. 
S 845, 202 App Div 79—In re Far- 
rington, 198 N.YS 334, 200 App 
Div. 7856—In re Rose, 189 NYS 
643, 197 App Div. 365—In re Mc- 
Kee, 188 NYS. 758, 197 App Div. 
192—-In re O'Brian, 188 NYS 606, 
197 App Div. 50—In re Steinberg, 
184 N Y.S. 450, 193 App Div. 502— 
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In re MacWillhamsa, 184 NYS 343, 
198 AppDiv. 499—In re Smitbh- 
wick, 183 NYS 301, 198 App Div 
459—In re Boughton, 182 NYS 
440, 192 App Div 285—In re Ear- 
ley, 177 N.YS. 347, 188 App Div 
5632—In re Tinney, 176 NYS 102, 
187 AppDiv 569—In re Hyman, 
174 NYS. 806, 186 App Div 2638— 
In re Roth, 169 NYS 151, 181 App 
Div 618—In re Flowerman, 168 N. 
YS 860, 181 AppDiv 488—TIn re 
Rin, 168 N.YS 869, 181 App Div 
496—In re Wilkenfeld, 187 NYS 
608, 180 App Div 286—In re Cole- 
man, 165 N.YS 6865, 178 App Div. 
580—In re Pollock, 1445 NYS 631, 
178 App Div. §77—In re Walsh, 164 
N.Y S 6558, 177 AppDiv 659—In re 
Haire, 162 NYS 610, 175 App Div 
847—In re Herrman, 161 NYS 
977, 175 App Div 310—In re Little, 
161 NYS 6570, 175 App Div 280— 
In re Dobbs, 160 NYS 173, 173 
App Div. 605—In re Eisenbeig, 160 
NYS 143, 178 App Div 598—In re 
O’Brien, 158 NYS 1059, 172 App 
Div 621—In re Dressler, 158 NY 
§. 191, 1783 AppDiv 929—In re 
Goldfarb, 157 NYS 1076, 173 App 
Div 882—-In re Kammerlohr, 157 
N.YS 988, 171 AppDiv 781—In re 
Simpkins, 155 NYS 621, 169 Anp 
Div 682—In re Evans, 155 NYS 
491, 169 App Div 502—In re .\sle1, 
165 NYS 489, 169 AppDiv 494— 
In re Lichtenberg, 155 NYS 4182, 
169 AppDiv 6505—-In re Vaniler- 
pool, 155 NYS 467, 169 App Div 
499—In re Osgoodby, 155 NYS 
465, 169 App Div 626—In re Cohen, 
155 NYS 469, 169 Apny Div 492— 
In re Hayes, 155 NYS 457, 169 
App Div 616—In re Hariis, 155 N 
YS 4650, 189 AppDiv 625—In re 
Well, 155 NYS 449, 171 App Div 
895—In re Levor, 155 NYS 436, 
169 App Div 642—In 1e Gray, 155 
NYS 407, 171 App Div 89i—In re 
Dinkelspiel, 283 NYS 395—In re 
Fontinelli, 283 NYS. 268—In re 
Kushner, 288 NYS 167—In re 
Reiburn, 288 NYS 186—In re Ro- 
piecki, 282 NYS 947—In re Brody, 
276 NYS 368—In re White, 204 
N Y.S 618. 

ND—In re Garrity, 335 NW. 848, 
60 ND. 454—In re Torgon, 183 N 
W. 1016, 46 ND 200 

Ohio—In re Mengert, 8 Ohio NP 
(NS) %855—In re Morehouse, 8 
Ohio NP (27S) 179 

Okl—In re Myres, 43 P.(2d) 778, 172 
Okl 128—lIn re Lester, 36 P (2d) 
478, 169 Okl 162—In re Shoemake, 
$1 P (2d) 928, 168 Okl 77—In re 
Burns, 215 P 198, 90 Okl 1—Sate 
v. Breslin, 169 P. 897, 67 Okl 1265 
-—In re Warren, 151 P 619, 49 Okl 
87 

Or—State v Tarpley, 259 P 783, 122 
Or. 478—State v Parker, 252 P. 
711, 120 Or 465—State y. Estes, 
209 P. 486, 105 Or 222 

Pa—In 1¢ Kraus, 185 A. 737, 322 Pa 
862—In re Bonner, 176 A. 220, 317 
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Pa 185—In re Law Assa’n of Phila- 
delphia, 167 A. 579, 812 Pa. 555——- 
In re Ryan, 20 Pa Dist & Co. 63¢— 
In re Marcus, 20 Pa Dist. & Co 616 
-—In re Bonner, 20 PaDist & Co 
598—In re Kauffman, 14 Pa Dist 
& Co 5606—In re Stiles, 14 Pa Dist 
& Co 296—McEvoy’s Case, 12 Pa 
Dist & Co 741—Ferry’s Case, 12 
Pa Dist & Co 71¢—Melnick’s Case, 
11 PaDist & Co 666—Garlic’s 
Case, 11 PaDist & Co. 463—In re 
Rule on D for Disbarment, 12 Pa. 
Dist. 276—Ashton Duisbarment, 4 
Pa Dist. 4256—In re Allen, 41 Pa 
Co 662 

RI—Heitmanck v. Turano, 158 A 
8718—Hale v. McGauley, 147 A. 
889 

SD—In re Fitzpatrick, 266 NW 
150—In re Foy, 250 NW 671, 62 
SD. 23—In re Teesdale, 1883 NW 
131, 44 SD 204—In re Van Rusch- 
en, 160 NW. 1006, 88 SD 254 

Utah—In re Steffensen, 89 FP (2d) 
723, 85 Utah 880—In re Matthews, 
217 P 2650, 61 Utah 581. 

Wash —In re Disbarment of McCann, 
42 P (2d) 437, 181 Wash. 183—In re 
Hutchinson, 33 FP (2d) 1119, 178 
Wash 112—In re Sampley, 294 P 
1118, 160 Wash 92—In re Martin, 
182 P 6579, 107 Wash 461—In re 
Gowan, 176 P 7, 101 Wash 166 

Wis—State v Kuenzl, 249 NW 611, 
212 Wis 296—State v Andrewa, 
240 NW 147, 206 Wis 616 

Wyo-—State Doard of Law Examin- 
ers v Brown, 290 P. 1013, 42 Wyo 
108 

6CJ p 691 note 69 


fo circumstances warrant appropria- 
tion to own use 

(1) No circumstance in which an 
attorney may be placed will warrant 
him in appropriating to his personal 
use the funds of his client, or justify 
him in falsely stating that such 
funds are not in his hands—San 
Francisco Bar Association v McClel- 
lin, 181 P 381, 40 CalApp 630—In re 
Carth, 189 P 499, 26 NM 93—In re 
Necich, 287 NYS. 861, 247 App Div. 
469 


(2) An attorney’s claim regarding 
services for a corporation in which 
the client was interested could not 
justify retention of the client’s mon- 
ey —Hale v. McGauley, (R.I) 147 A 
839 


(3) Retention by an attorney of 
an entire fund collected for his client 
has been held not justified because 
the fees had not been settled —In re 
Wittstein, 186 A 183, 5 NJ.Misc 339 


(4) Nor can an attorney retain an 
entire sum collected because of a 
disagreement between him and his 
client as to costs and the amount 
of his fee—Denny v. Commonwealth, 
194 SW. 330, 175 Ky. 8657. 


(6) A claim for fees to which he 
13 not entitled will not justify an at- 
torney’s use of a client’s money.— 
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ing the transaction are such as to satisfy the court 
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that the attorney is acting in bad fatth or with 


People v. Loeff, 126 NE 6577, 292 Til 
55 


(6) In a disbarment proceeding, 
fraudulent withholding of a client's 
money by an attorney has been held 
not excusable by an alleged lien not 
claimed until snortly hefore trial — 
State Board vt Law Examiners v 
Brown, 290 I’ 1013, 42 V7yo 108 


(7) It 18 no excuse for failure 
promptiy te pay over funds to the 
use specified by the client that the 
attorney intended later to repay the 
money, or that the client could suffer 
no loss—In re Coleman, 165 NYS 
685, 178 App Div 680 


(8) Financial misfortune affords 
no justification fo: an attorney's con- 
version of funds rraced in his hands 
fol a sperifie puincse—lIa re Bor- 
chardt, 1983 NE :83, J57 Ill 458— 
In re Zahn, 150 NE 419, 356 Il] 3838 
—People v Grusd, 148 NE 8:60, 318 
Ill 4i—In re Freda, 267 NYS 292, 
239 App Div 116 


(9) Failure of a bank in which an 
attornev was a depositor did not jus- 
tify misapplication of money he re- 
ceived from a client two months later 
to pay the master in chancery in a 
foreclosure suit, since the attorney’s 
dire financial neccasity could not ex- 
onerate misapplication of funds —In 
re Zahn, supra 


(10) Where an attorney obtains 
money from an insurance society 10 
be paid into court in an interpleader 
Cabt, and retains it, 11 18 no excuse 
that the society was not legally in- 
corporated and authorized to do busi- 
ness, and that he ultimately paid the 
money to the ;erszon entitled before 
@ dismissal of the bill of interplead- 
er—People v Czarnecki, 109 NH 14, 
268 Ill, 278 


(11) It 18 no defense to an attor- 
ney’s musappropriation of money 
paid him by officers of a benefit so- 
ciety that an officer authoiized him 
to retain it as payinent of faeca, 
where he knew it was a trust fund, 
and that the officer had no authority 
to author.ze such retention —People 
vy Czarnecki, supa 


(12) It 1s no cxcuse that the attor- 
nev 13 unable to pay the client 
through lack of means—People v 
Kwa-lgioch, 180 N.B 344, 296 Til 642 


(13) «An atlorney’s conduct in con- 
verting a client’s securities has been 
held not eveused by the client’s sub- 
sequent ratifieation of the attorney’s 
use of securtics, although such rati- 
ficalion mitigated the attorney’s 
act—In in Kohler, 370 N.Y.S 684, 
240 App Div 601. 


(14) Where an attorney was given 
a check to pay costs of a referee, his 
failure to do so was not excused by 
his doubting the soundness of the 


referee’s conclusions and by pending 
disciplinary proceedings, ‘which dis- 
rupted his business and left him in @ 
highly agitated state of mind—In 
re Coleman, 165 NYS 685, 178 App 
Div 680 


(15) An attorney who borrowed 
money from a client knowing the 
clent’s expectation that the money 
was to be expended in paying oif 
liens against certain property had 
the duty to be frank with the client, 
where he intended to use the money 
for other purposes, and could not 
escape censure by the plea that the 
money was a loan, not constituting 
@ trust fund, and could, therefore, be 
used by the attorney as he saw fit — 
In re Ropiecki, 282 NYS. 947 


(16) A contract of employment as 
attorney to take the necessary legal 
steps to collect clients’ interesis in 
decedont’s estate for a fee of twenty- 
five per cent of the “amount recov- 
ered” has been held to warrant the 
attorney's retention of only such per- 
centage of the amount actually col- 
lected for the clients, so as to re- 
quire his disbarment because of re- 
tention of, and failure to account to 
chents for, a larger sum collected, 
as against the contention that his 
additional charges were proper for 
services performed in an effort to 
realize on judgment obtained by him 
for clients —Dalzell v State Bar of 
Californ.a, (Cal) 57 P (2d) 1800 


Duty to keep books to prove honesty 
An attorney should keep proper 
books and records to be prepared to 
prove his honesty and fair deniing if 
his actions are questioned in dis- 
ciplinary proceedings —In re O'Neill, 
240 NYS 188, 228 AppDiv. 518. 


Final jndgment in a suit for sac. 
oounting 1s conclusive in @ disbar- 
ment proceeding as to the rights of 
an attorney and his client to the 
fund in question—State v. Priest, 
223 NW 636, 118 Neb. 47. 


Acts of conversion 

(1) An attorney’s payment of wit- 
ness’ fees out of a client’s funds 
afier the client’s demand for return 
of the money constituted conversion. 
—In re Annabel, 229 NY.S 886, 2323 
App Div 5639. 


(2) However, an attorney author- 
ized to apply an amount collected 
fol his client on a certain claim 
against his charges, which were not 
fixed, has been held not guilty of con- 
version in retaiming the _ entire 
amount collected on another claim 
as part of the charge for his serv- 
ices without informing the client of 
collection thereof until the latter 
complained to the bar association — 
In re Sachs, 288 NYS 1001, 248 App 
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a fraudulent purpose.47 Mere nonpayment of mon- 


Commingling moneys 

(1) Commuingling of other persons’ 
moneys with his own by an attor- 
ney 18 condemned as a dangerous 
practice, but an attorney 1s not sub- 
ject to censure for commingling mon- 
eys belonging to d@fferent clients.— 
Gordon v Harrison, 161 A 608, 105 
Pa Super. 518 


(2) An attorney’s belated segrega- 
tion of a client’s money in @ sepa- 
rate account did not excuse previous 
mingling thereot with own funds — 
In re Powers, 257 N.YS 113, 285 
App Div 3882 


Deoe1t and willful misconduct 

Under Code (1907) § 2992, an attor- 
ney, who collected notes for his 
chent and thereafter advised the 
client that the money had not been 
collected, 1s guilty of deceit and of 
willful misconduct, justifying a dis- 
barment —Peters v. State, 69 So 576, 
193 Ala 6598. 


Withholding amount of settlement 

Where an attorney compromised 
with the paramour of his client’s 
wife for twenty-five thousand dol- 
lara, concealing the amount thereof 
from his chent, and paying him only 
two thousand dollars and detectives 
nine thousand dollars, which pay- 
ments were subsequently slightly in- 
creased on discovery of the facta, it 
was held that his conduct was un- 
conscionable, oppressive, and fraudu- 
lent, and required his disbarment — 
In re Hahn, 94 A. 953, 84 NJ Hq 523, 
motion denied 96 A 6589, 85 NJHq 
510, Ann Cas 1918B 880. 


“Good moral character,” which is a 
condition precedent to the mght to 
practice law, includes honesty and 
frankness toward a client, and 18 in- 
consistent with an endeavor wrong- 
fully to obtain the client’s property 
—People ex rel Chicago Bar Ass’n 
v Pace, 188 N.B. 169, 354 Till 11L 


47. Tll—People ex rel. Chicago Bar 
Ass'n v. Hammond, 191 N.B. 215, 
356 Ill 681. 

Ky —Duffin v. Commonwealth, 271 8 
W 555, 208 Ky. 452——Bonner v 
Goodloe, 266 S.W 632, 205 Ky 65655 

NY—In re Marvin, 1688 NYS 65265, 
180 App Div 778—In re Picker, 153 
NYS 4656, 171 App Div. 895—In re 
Levitan, 284 NYS 860 

5S D—iIn re Nelson, 214 NW 808, 51 
SD. 461. 

6CJ p 592 note 70. 


Biabilty depends on intent 

An attorney’s liability to discipline 
has been held dependent on acts done 
and his intent, and not controlled by 
the technical question whether he 
adopted the proper remedy for settle- 
ment of disputes, or whether his acts 
constituted a technical conversion — 
In re Marvin, 168 N.YS. 655, 180 
App Div. 778. 


ey, not accompanied with any fraud or dishonesty,‘ 
or delay for only a reasonable time in transferring 
the money to the client,® is not a sufficient ground 
for suspension or disbarment; but an attorney is 
subject to censure for fatlure to keep the funds of 
clients in such a manner that they may be paid 
over on demand when due.59 The amount misap- 
propriated5! and the purpose of the informant or 
relator5? are, however, immaterial. The excuse 
of youth and inexperience will not be received ex- 
cept perhaps in mitigation of the penalty.58 


Failure to pay due solely to insolvency. In cas- 
es where there has been no fraud or willful wrong, 
and the attorney’s failure to pay over was due 
solely to his insolvency, the court has somctimes 
regarded the proceeding as a mere remedy for the 
chent, and made the judgment of disbarment con- 
ditional to take effect within a certain time un- 
less the attorney shall, before that tsme, pay over 
to the client all sums due by him with interest 
and costs.5¢ 


Disobedience to order requiring payment to 
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client. The court may disbar an attorney who dis- 
obeys 1ts order requiring him to pay over to his 
client money collected.55 


Necessity that money be received in professionat 
capactiy. It has been held that it must appear that 
the money or other funds withheld by the attorney 
came into his hands, and 1s held by him, in his 
capacity as attorney, and that he cannot be dis- 
barred for retaining money acquired and held by 
him in pursuance of an ordinary contract of trade 
not mvolving the relation of attorney and client.5® 
However, under the rule, stated supra § 19, that 
misconduct justifying disbarment is not limited to 
acts committed strictly in a professional character, 
but extends to all such misconduct as would have 
prevented an admission to the bar, it has been held 
mmaterial whether the money came into the attor- 
ney’s hands in a professional or nonprofessional 
capacity.57 


(b) By One Partner 


Misappropriation of a client’s money by one partner 


Okl—State v. Cutlip, 202 P. 783, 83 


Money paid under a contract for|Mont—In re McCue, 261 P 341, 80 
services 


(1) An attorney cannot be sus- 
pended for refusing to repay money 
paid him by a client under a con- 
tract for services~—Hvans v Wade, 
278 SW. 604, 212 Ky. 238 


(2) “Money of a client,” as used 
in a statute with respect to conver- 
gion thereof by an attorney collect- 
ing it, refers to money collected from 
third persons for the use and benefit 
of the chent and not money paid by 
a client to the attorney under a con- 
tract of employment of the attorney. 
—Hvans v. Wade, supra. 


meal dispute and offer of amount 
claimed due 

‘Where there was a real dispute 
between an attorney and client as to 
the terms of retainer, and the attor- 
ney several times offered to pay the 
chent the amount which be admitted 
to be due the client from the pro- 
ceeds of settlement of claim for in- 
jumes, there was no basis for dis- 
ciplinary proceedings —In re Dobroc- 
zynski, 207 N.Y 8S. 795, 211 App Div. 
642 


Keeping first payment as fee 

Under contingent retaimmer of fifty 
per cent, an attorney could keep all 
of one thousand dollars recelved as 
first payment on a four thousand 
dollar settlement with a railroad in 
receivership, if further payments 
were to be made—lIn re Jackson, 267 
NYS 601, 289 App Div. 122. 


48s. Ky.—Dufin v. Commonwealth, 
271 SW. 6555, 208 Ky. 452—Bonner 


v. Goodloe, 266 S.W. 62, 205 Ky |49. Ky—Denny v. 


555. 


Mont 587 

8D.—In re Nelson, 214 NW. 808, 61 
SD 461 

6 C.J. p 5692 note 7L 


Betention of part as fee 

Under St. § 104, an attorney’s re- 
fusal to pay over money collected 
for a client to be grounds for disbar- 
ment must be wrongful, and not in 
good faith, and an attorney who, un- 
der $§§ %8311:1-831k5, bad collected 
money from @& parent for the support 
of children, and in good faith retain- 
ed a portion of it as a fee, was not 
liable to disbarment, although such 
moneys were not chargeable with his 
fee —Bonner v. Goodloe, 266 SW. 62, 
205 Ky. 555. 


Fellure to notify as to collection 

The conduct of accused in failing 
to notify his client of collection of 
money due the clhent until two 
months after receipt of the money, 
while blameworthy, has been held 
not to require disbarment —San 
Francisco Bar Ass'n v. McClellan, 181 
P 231, 40 Cal App. 630. 


Defaloation by clerk 

Where an attorney’s employee col- 
lected an account in September, of 
which the attorney did not learn 
until] March or Apml, and after the 
agent’sz defalcation and destruction 
of the records, delaying determina- 
tion of amounts owed, and he made 
good to his clent in June, his delay 
was not unreasonable —In re Hirsch, 
171 N.Y S. 584, 184 App.Div. 147. 


Commonwealth, 
194 SW. 380, 175 Ky. 357. 
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Three months after demand 

Retention of money belonging to a 
clhlent for ten months after its col- 
lection and for three months after 
formal demand therefor was made 
on an attorney in tho county of his 
residence was an unreasonable de- 
lay —Denny v Commonwealth, 194 8. 
W. 830, 175 By. 357. 


50. In re Solem, 248 NW. 212, 188 
Minn. 572—6 CJ p 598 note 72. 


Sl. Matter of Sayer, 181 N Y.S. 381, 
146 App Div. 928 


53. Matter of Z7——, 89 Mo.App. 
426 

53. Matter of Karliner, 147 NY 
568, 168 App Div 881—Matter of 
Herbst, 148 NYS 890, 158 App. 
Div. 601—Matter of Buchlor, 140 
NYS 824, 155 App Div. 246. 


ar Colo —-Matter of Browne, 2 Colo. 

53 

Tenn —Davis v. State, 23 SW. 59, 92 
Tenn. 634—Jones y Muller, 1 Swan 
161. 


55. Minn—In re Severson, 248 N.W. 
293, 189 Minn 20. 

NY¥—In re Kinney, 280 NYS 822, 
245 App Div. 314—In re Carter, 164 
N Y.S. 8632, 177 App.Div. 677. 

6 CJ. p 598 note 77. 


56. People v. Appleton, 105 Ill 474, 
44 AMR. 812—6 CJ. p 593 note 78. 


57 EKan—iIn re Wilson, 100 P. 6365, 
79 Kan. 674, 21 LRA(NS.) 617, 
17 Ann Cas 690. 

Wis—In re O———-, 42 N.W. 221, 73 
Wis. 602. 
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without knowledge on the part of the other partners may 
not constitute a ground for suspension or disbarment of 
the others. 


Where two or more attorneys are practicing in 
partnership, and one of them receives and im- 
properly appropriates the money of a client with- 
out the knowledge of his partners, and fails on de- 
mand to pay it over, all the members of the firm 
are civilly lable for the amount so musappropri- 
ated, as shown infra § 150, but only the mem- 
ber who is personally culpable can be suspended 
from practice or disbarred therefor.58 Where, 
however, the money 1s in contemplation of law in 
the hands of the firm and all the members there- 
of have knowledge of the misappropriation, all are 
liable to disbarment, although only one had the full 
benefit of the money.59 


c. In Relation to Other Attorneys 


Unfair dealing with other attorneys, Intermeddling 
with their clients, making false and scandalous remarke 
concerning them, etc., constitutes ground for disciplinary 
proceedings. 


An attorney has been held liable to disciplinary 
action for attempting to make an opposing attorney 
drunk in order to obtain the advantage of him in 
the trial of a case,60 intermeddling between a 
brother attorney and his client,64 disregarding an 
attorney in settling with his client,64 making false 
and scandalous statements concerning a fellow at- 
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torney,®8 and for instituting disbarment proceedings 
against a brother attorney with improper motives 
and without just grounds.6# So, also, deceiving 
or attempting to deceive the opposing party or his 
counsel,65 lack of good faith in his dealings with 
an opposing attorney,®6 failure to pay, as agreed, 
a contingent interest to an attorney whom he su- 
perseded in the trial of a case,®? or who was as- 
sociated with him in the case,68 has been held 
ground for suspension or disbarment. Also, it is 
ground for disbarment that an attorney fraudulent- 
ly attempted to prevent his former partner from 
collecting his share of the profits of the partnership 
in an action for an accounting.®9 


d. In Relation to Court 
(1) In general 
(2) Offensive conduct toward judges 


(1) In General 


Misconduct toward a court or Judge In or out of court 
may warrant suspension or disbarment, including con- 
duct which may also constitute a contempt of court. 

Professional misconduct authorizing suspension 
or disbarment is not confined to misconduct in the 
attorney’s relation to his client, but includes as 
well misconduct toward the court or a judge in or 
out of court? Thus, deliberate disobedience of 
a mandate or order of court,’ as by a willful vio- 


5& State v Breslin, 169 P 897, 67 
Okl 125—6 CJ p 593 note 82 


59. People v. Betts, 58 P. 1091, 26 
Colo. 521 


60. Dickens’ Case, 67 Pa. 169, 5 Am 
R 420. 


61. Cal—Ewell v. State Bar of Cali- 
fornia, 40 P.(2d) 264, 2 Cal.(2d) 
209 

N Y¥.—In re Glasberg, 155 N.Y.S. 437, 
169 App Div 496 

6CJ p 598 note 85. 

62. In re O'Neil, 2389 NYS 297, 228 
App Div. 129 

Attorney also officer of corporation 
An attorney was bound to observe 

legal ethics whether he was the of- 

ficer of an indemnity company or iis 

general counsel —In re O'Neil, 289 N. 

YS 297, 228 App.Div. 129. 


es. D.C—In re Reid, 46 AppDC. 
240, LRA1916¥F 394. 

Kan—In re Macy, 196 P. 1095, 109 
Kan 1,14 ALR 848. 

Wis-—State v Rubin, 229 N.W. 36, 
201 Wis. 30. 

6 CJ. p 593 note 86. 


Where also contempt of court 

Where attorney’s misconduct con- 
sisted of alleging in a petition un- 
neceasary and scandalous matter as 
to the moral character of another 
attorney, an application for dsbar- 
ment predicated thereon will not be 


entertained since there is an ade- 
quate remedy by contempt proceed- 
ings —People v. Berry, 29 P. 904, 17 
Colo 3822 


Trial court refusing to take action 

A bitter controversy botween an 
attorney and a deputy prosecuting 
attorney and state’s witnesses has 
been held not to warrant disciplin- 
ary action, where the trial judge re- 
fused to take action at the time— 
In re Dore, 4 P (2d) 1107, 165 Wash 
225 
Oriticism as to amount for which ac- 

fion was brought 

In an attorney's action for serv- 
1ces in bringing an action for crim- 
inal conversation with defendant's 
wife and for alienation of affections, 
defendant’s counsel’s criticism in his 
argument to the jury of plaintiff for 
bringing the action for so large an 
amount of damages has been held 
not ground for disbarment of defend- 
ant’s counsel—State v. Ridgway, 
208 P. 587, 104 Or 6384. 


While counsel is not lable to a 
civil action or to criminal proceed- 
ings for anything he may have said 
in the course of a trial or investiga- 
tion, provided it was relevant or per- 
tinent to the subject matter of the 
controversy, @ member of the bar 18 
always responsible to the court for 
big professional conduct—In re 
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Schwartz, 195 N.¥S. 518, 202 App. 
Div 88. 


64. Matter of Kelly, 62 N'Y. 198 

65. Amz—In re Myrland, 45 P.(2d) 
953 

NY—In re Yardum, 218 NYS. 6, 
218 AppDiv. 134—In re Kalisky, 
155 NYS 5650, 169 App Div 5381 

Wash—In re Bolin, 282 P. 870, 132 
Wash 453. 

6CJ p 589 note 5L 


Sharp practice by an attorney war- 
rants disciplinary measures by the 
supreme court—In re Boland, 248 P. 
399, 140 Wash. 148. 

66. Minn—In re Gurley, 239 N.W. 

149, 184 Minn. 450 
N.Y —In re Steinberg, 184 N.Y.S 450, 

193 App Div. 503. 
6CJ p 594 note 88. 


67. In re Lambert, 280 N.YS. 820, 
245 App Div. $16. 


68. In re Youngentob, 168 NYS 
961, 181 App.Div. 490, 


6. In re Berkeley, 160 NYS 1098, 
174 App Div. 205, affirmed 154 N.3E. 
641, 248 N.Y. 597. 

70. U S—aiIn re Ades, (D.CMd) 6 KF 
Supp. 467. 

Ala—In re Mitchell, 71 So. 467, 196 
Ala 430. 

6CJ p 594 note 89. 


7L. In re Gluck, 248 N.Y.S. 834, 229 
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lation of an order suspending the attorney from 
practice,?2 constitutes ground for suspension or 
disbarment, 


Contempt of court. While a contempt of cout 
may constitute a ground for disbarment, ordinarily 
disbarment will not be ordered for a contempt of 
court unless the contempt is of so gross a nature as 
to render the attorney unworthy of his office 7% 
In all such cases of disbarment proceedings for con- 
tempt amounting to misbehavior in office the stat- 
utory procedure must be observed.74 


(2) Offensive Conduct toward Judges 


Any conduct reflecting unjustly on the character or 
Integrity of a judge will justify suspension or disbar- 
ment, 

The obligation which attorneys assume, when 
admitted to the bar, to maintain at all tumes the 
respect due to the courts of justice and judicial 
officers, is not discharged by merely observing the 
rules of courteous demeanor in open court, but 
inclides abstaining both in and out of court from 
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the judges personally for their judicial acts, and 
a vidlation thereof constitutes a ground for sus- 
pension or disbarment 75 Thus, a threat of person- 
al chastisement made by an attorn~y to a judge out 
of court for his conduct during the trial of a 
pending cause 1s a breach of this obligation and 
constitutes suficient ground for striking the attor- 
ney from the rolls76 So, also, using written or 
spoken language reflecting unjustly on the char- 
acter or integrity of the judge of the court is 
conduct unbecoming an attorney, and an indignity 
on the court, and will justify the summary dis- 
barment of the attorney guilty of 1t.77 Some cas- 
es hold that, if the offense 1s committed out of 
court, the offcnsive language or conduct complained 
of must have had reference to the official acts of 
the judge 78 While attorneys have the widest lat- 
utude in differing with, and criticizing the opin- 
10ons of, the courts, yet when they resort to mis- 
representation and unwarranted assaults on the 
courts whose officers they are, they violate their 
duty and obligauon and are subject to suspension 
or disbarment 79 Such cases have ariscn in which 


insulting language and offensive conduct toward 


App Div. 490—In re Reinhardt, 162 
NYS. 524, 175 App Div. 843. 


Where order a nullity 
‘Where, on an attorney's objection 
to dismissal of his client’s suit until 
his fees were paid, the court heard 
the testimony, and fixed fees over the 
attorney’s objection, he was not sub- 
ject to disbarment for refusal to abide 
by court order fixing his fee, the judge 
being without jurisdiction, and the 
order as to fees a nullity —People 
v A’Brunswick, 146 NB 483, 316 Tl 
442—6 CJ. p 595 note 2 [b]. 
72. NY—In re Dangler, 199 N.Y.S. 
806, 205 App.Div. 94. 
SD—In re Hostord, 252 NW. 848, 
62 SD. 874 


7% In re Minnis, (Cal) 66 SCt 504 
—€6 CJ. p 595 note 2. 

Contempt and disbarment proceed- 
ings as distinct proceedings see 
infra § 28 

74. State v. Root, 6? NW 690,5 N 
D 487, 67 Am&.R. 568-6 CJ. p 
596 note 4. 


76. US—In re Ades, (DC Md) 6 F. 
Supp. 467. 

Colo —People v. Ginsberg, 285 P. 7538, 
87 Colo 116. 

Kan—In re Hanson, 160 P. 1141, 998 
Kan. 23. 

Mont—In re Huppe, 11 P (2d) 798, 
92 Mont 211. 

N Y.—iIn re Bevans, 283 N.Y.S 439, 
225 App Div. 427. 

Okl—State v. Breckenridge, 258 P. 
744, 126 OklL 86,58 ALR 1239 
RI—In re Troy, 111 A. 723, 48 RI 

279. 
§D.—State v. Eirby, 154 N.W. 284, 
36 SD. 1388. 


Utah.—In re Hilton, 153 P 691, 48 
Utah 172, AnnCas1918A 271 
6 CJ. p 594 notes 90, 91 


Letter not intended for circulation 

An attorney's relerence to a judge 
as an “arrogant jackass” in a letter 
to a state representative did not 
warrant suspension from practice, 
absent evidence that the attorney in- 
tended the matter to be circulated — 
In re Huppe, 11 P (2d) 793, 92 Mont 
211. 


76. US—Bradley v. Fisher, 
13 Wall 335, 20 Ld 646 

Ark—Beene v State, 22 Ark. 149 

N D—State v. Root, 67 NW. 590, 5 
ND 487, 67 Am.SR 668 

Or.—Ex p. Ditchburn, 52 P. 694, 388 
Or. 588 

6 CJ. p 694 note 90 


77. Cal—Peters v. State Bar of Cal- 
ifornia, 26 P (2d) 19, 219 Cal 218— 
In re McCowan, 170 P 1100, 176 
Cal 61, 177 Cal 93—In re Hum- 
phrey, 1638 P 60, 174 Cal 290 

Mich —Attorney General v Nelson, 
249 NW. 439, 268 Mich 686 

Pa—In re Gross, 177 A 767, 318 Pa 
148, certiorar1 denied 56 SCt 248, 
296 US 645, 80 LEd 458—In re 
Gray, 16 Pa Dist 967. 

RI—In re Troy, 111 A. 733, 48 RI 
279. 

Uteh —In re Hilton, 168 P 691, 48 
Utah 172, Ana Cns1918A 271 

Wash —State v. Willis, 108 P. 737, 
95 Wash 261. 

6CJ p 584 note 91. 


Objectionable printed matter not 
shown to, or approved by, sattor- 


(D C.) 


neys 
That attormcys were shown and 
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approved before publication the body 
of an article is insuMecient to show 
improper conduct where the com- 
ments and heading of the article 
which constituted the objectionable 
portion misrepresenting the action of 
a court were not shown to, or ap- 
proved by the attorneys—-In_ re 
Marron, 160 P. 391, 28 NM 3652, LR. 
A1917B 378, motion granted In re 
Marron & Wood, 165 P. 216, 22 N M. 
501. 


78. US—Bradley v. Fisher, (DC) 
13 Wall 335, 20 LEd 646 

Fla —State v. Kirke, 12 Pla. 278, 965 
Am D. 314 

Tex —Jackson v State, 21 Tex. 668. 

6 CJ p 694 note 93 


79 US—In re Ades, (DCMd) 6 F 
Supp 467 

Cal—In re Humphrey, 163 P 60, 174 
Cal 290—In re Graves, 221 P. 411, 
64 CalApp 176—Bar Asa’n of San 
Francisco v Philbrook, 170 P. 440, 
865 Cal App. 460 

Ill—People vw Standidge, 164 NE. 
844, 888 Ill 361—People v Met- 
zen, 125 NE 734, 291 Till 655 

Mont —In re Huppe, 11 P (3d) 793, 92 
Mont 211 

NY—In re Bevans, 233 N.YS 439, 
225 App Div. 427 

Ok1—State v Breckenndge, 268 P. 
744, 126 Okl 86, 58 ALR 1239 

RiI—In re Troy, 111 A 728, 48 RI 
279 

Utah—In re Hilton, 158 P. 691, 48 
Utah 172, AnnCasi1918A 3271. 

6 CJ p 594 note 93. 


Offense against individual and court 
Publication of a false and malli- 
cious attack on a judicial officer is 


7 CJ.S. 


the libelous Or Scandalous matter concerning one 
or more judges, constituting the basis of the charge, 
was made a part of a brief,89 a pleading,§! a pe- 
tition for a rehearing,8? or an affidavit in a cause ;83 
and it has been held that the writing of a per- 
sonal letter to a judge complaining of his conduct 
and reflecting on his integrity constitutes profes- 
sional misconduct for which the attorney may be 
disciplined 84 


Attorney not privileged. Whule, in actions for 
libel and slander, counsel are exempt from liability 
for defamatory language in the pleadings, or pub- 
lished or uttered m the course of judicial pro- 
ceedings, provided such language is pertinent and 
material to the case, as stated in the ttle Libel and 
Slander § 104 [36 CJ. p 1250 note 92-p 1261 note 
88], this rule does not apply, and cannot be plead- 
ed as a defense, in proceedings to disbar an at- 
torney for maliciously slandering the judge before 
whom he has conducted litigation, in such a case 
defendant can only protect himself by showing 
the truth of the charges alleged,®5 although, where 
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of a judicial proceeding and relevant to the sub- 
ject or cause of inquiry, it 1s not a ground for 
suspension or disbarment.®6 


e. Deception of Court and Obstruction of Justice 


Conduct on the part of an attorney tending to sub- 
vert or obstruct justice is a ground for suspension or 
disbarment 

There is no recognized rule of law or ethics 
which justifies the conduct of counsel in any case, 
e1vil or criminal, in endeavoring by dishonest means 
to mislead the court or jury, even 1f to do so might 
work to the advantage of his client, and such con- 
duct will constitute a ground for suspension or 
disbarment 87 A duty rests on the courts to main- 
tain the integrity of the legal profession by dis- 
barring attorneys who indulge in piactices designed 
to bring the courts or the profession into disre- 
pute, or to perpctrate a fraud on the courts, or 
to corrupt and defeat the administration of jus- 
tice.88 An attorney may be suspended or disbarred 
for perverting, or attempting to pervert, a decision 
of a cause on the merits, by deceiving or muislead- 


the statement was made in good faith in the course 


both an offense against him indivi- 
dually and against the courts —In re 
Bevans, 233 NYS £39, 225 App Div 
427. 


Repetition no defense 

In disbarment proceedings, an at- 
torney cannot avoid responsibility 
for statements tbat seats on the su- 
preme court were purchased by the 
claim that he merely repeated the 
sentiments of another person, whose 
mame he gave when making the 
siatements —In re Troy, 111 A 1723, 
43 RI 279. 


Criticism within constitutional rights 

(1) An attorney at law who acts 
within his constitutional mghts m 
criticizing the court would not be 
guilty of conduct such as to render 
him unfit to practice his p1ofession 
—In re Ilickey, 2568 SW 417, 149 
Tenn 844 


(2) But eriticisms should always 
strictly ohserve the principles of 
truth, honecaty, and [airness—In re 
Humphrey, 163 I’ 60, 174 Cal 290 


Onticlsms of candidate for judge 

Criticisms of a candidate for judge 
of court are privileged so far as 
made on reasonable ground and in 
good faith, as regards a disbarment 
proceeding —Snyder’s Case, 152 A. 
83, 801 Pa 276, 744 ALR 666—6 C. 
J p 694 note 93 [Ec]. 


Private conversation 

Statements of an attorney at law 
in private conversation, referring to 
the judge of the circuit court and his 
cousin as being “some combination’ 
and that, when the cousin moved his 


ing the court,89 


have been held insufficient to war- 
rant disbarment—In re Hickey, 258 
SW 417, 149 Tenn 344 


Statements held not ground for sus. 
pension 

Notwithstanding facts did not jus- 
tify publication of a newspaper ar- 
ticle by defendant charging that the 
circult judge was wholly unfit and 
incapacitated to hold court and as a 
result the court had broken down and 
ceased to function, such publication 
did not render defendant unfit to be 
a member of the bar.—In re Hickey, 
258 SW 417, 149 Tenn 344 


80 US—tIn re Minnis, (Cal) 56 S 
Ct 504 

Kan—In re Hanson, 160 P. 1141, 99 
Kan 23 

6 CJ. p E96 note 94 


81. In re Bevans, 233 NYS 489, 225 
Apn Div 427—60 CJ p 595 note 95 


sa. Kv—lIn re Woolley, 11 Bush 95 

La—De Armas’ Case, 10 Mart 123 

Wash —In re Robinson, 92 P 929, 48 
Wash 153, 15 LRA(NS) 5625, 15 
Ann Cas 415 


83 Mich—lIn re Mains, 80 NW 714, 
131 Mich 603 

W Y—Matiter of Rockmore, 111 NY 
S 879, 127 AppDiv 499—~Matter 
of Murray, 1L NYS 386 


24. Ill—Pecple v Metzen, 125 NE 
734, 291 Ill 65 

N M—In re Itugers, 212 P 10384, 28 
NM 375 

N Y—In re Carrao, 156 N.Y S. 3879, 
170 App Div 545 


finger west, the judge moved west,|6 C.J p 595 note 98 


7C0J5.8.—48 
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by bribing or tampering with wit- 


85. Cal—In re Graves, 221 P. 411, 
64 CalApp 176 

Mont—‘In :e Huppe, 11 P.(24) 783, 
92 Mont 211 

NY—In re Bevans, 288 NYS 439, 
225 App Div 427 

6 C.J p 595 note 1. 


86. In re Sherwood, 103 A 428, 259 
Pa. 254, LU RA1918D 417 


87. Hawail—In re Metzger, $31 Ha- 
wall 929. 

N ¥Y—In re Palmieri, 162 NYS 799, 
176 App Div 58, reversed on other 
grounds 117 NBD 1078 

§ D—In re Wilmarth, 172 NW. 921, 
42 8D 76. 


88. People ex rel Chicago Bar Asa#’n 
v Sherwin, 4 N.B (2d) 477, 864 IL 
350 


85. Cal—Roark v Siate Bar of Cal- 
ifornia, 55 P (2d) §839—Wright v 
State Bar of California, 17 P (2d) 
101, 217 Cal 59—In re Graves, 280 
P 115, 208 Cal 57—Bar Ass’n of 
San Francisco v. Devall, 210 P 279, 
59 CalApp 230. 

DC—Thomas v Ogilby, 59 AppDC 
a82, 44 F (2d) 890 

Hawail—In re French, 28 Hawai 47 

Ill—People v. Johnson, 176 NBD 278, 
844 Ill 138 

Kan—In re Macy, 196 P 1095, 109 
Kan 1,14 ALR 848 

Ky—Davis v Commonwealth, 2 8S W. 
(2d) 1038, 233 Ky 90 

Mass —In re Ulmer, 167 NB. 749, 268 
Massa. 373 

Minn —In re Glover, 223 NW 931, 
176 Minn 619—In re McGinley, 209 
NW 870, 168 Minn 224 


nesses®? or jurors,9! by stifling or 


dence,9? by introducing evidence or allowing evi- 


Mont.—In re O'Keefe, 175 P. 598, 55 
Mont 200. 

Neb —State v. Fisher, 174 NW. 320, 
103 Neb 736 

Nev—Washoe County Bar Assn V. 
Scoular, 190 P 899, 44 Nev 208. 

NM—lIn re Marron, 160 P 391, 22 
NM 252, LRAi1917B 378, motion 
granted In re Marron & Wood, 165 
P, 216, 22 NM 501 

N.Y —In re Zanger, 194 NH 73, 266 
NY. 165, reversing 267 N Y.S. 198, 
239 AppDiv 129, reargument de- 
nied 270 NYS. 657, 241 App Div 
60—In re Heimsoth, 175 NE 112, 
255 NY. 409, affirming 248 N YS. 
149, 239 App Div 194—In re Fein- 
stein, 280 N.YS 267, 245 App Div. 
740—In re Isaacs, 270 NYS 708, 
240 App Div. 498—iIn re Kats, 243 
NYS. 96, 2830 App Div. 172—In re 
Schlacht, 239 NYS 464, 228 App 
Div 226—In re Weinstein, 289 N 
Ys. 404, 238 AppDiv. 210—In re 
Rosenberg, 238 N YS. 514, 227 App 
Div 527—In re Maisel, 288 N.Y S 
622, 227 App Div. 622—In re Gul- 
christ, 208 NYS 720, 208 App Div 
497—In re Moses, 195 NYS 358, 
202 App Div. 83—~In re Farrington, 
193 NYS 3834, 200 AppDiv 735— 
In re Dangler, 182 NYS 471, 198 
App Div 237—In re Ginsburg, 177 
NYS 293, 188 App Div 617—In re 
Gladstone, 173 N.YS 89, 185 App 
Div i71—In re Sachs, 155 NYS 
461, 169 App Div 622—In re Lich- 
tenberg, 165 N.YS. 482, 169 App 
Div C06 

N.D.—In re Bryans, 204 NW. 9, 52 
ND 6738. 

Okl—In re Huggins, 31 P (2d) 944, 
168 Okl 91. 

Or.—State v. Mannix, 288 P. 607, 
133 Or 82, rehearing denicd 290 P 
745, 188 Or 8295—State v Gold- 
stein, 220 P 665, 109 Or 497 

Pa—In re Oliensis, 26 PaDist 853 
—In re Serber, 14 PaDist & Co. 
481 

8D—In re Egan, 218 NW 1, 523 8. 
D 894—In re Morrison, 178 NW 
732,43 SD 185 

Utah —In re Jones, 249 P. 803, 68 
Utah 213 

Vt—In re O'Brien, 107 A 487, 98 Vt 
194 

‘Wash—In re Bolin, 2382 P 3870, 132 
Wash 453 

€ CJ. p 689 note 50, p 596 note 6. 


y by clhents 

(1) Where client and others, con- 
spiring to obstruct justice and ac- 
complish an unlawful purpose, con- 
tinually consult their attorney, and 
he criticizes their plans and purpos- 
es only on the ground of impracti- 
cability, and tacitly approves of ob- 
taining the desired results by the 
means employed, he will, ma dis- 
barment proceeding, be considered as 
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suppressing evi- 


one of the conspirators—State v.) 91. 


Wisher, 174 NW. 320, 108 Neb 786. 


(2) A member of the bar, knowing 
of a conspiracy of his client and 
others to obstruct justice and ac- 
complish an unlawful purpose in & 
litigation in which he 1s employed as 
an attorney, should prevent such 
practices, if possible, and, if not, 
should either expose such conspiracy, 
in view of Rev St (1913) § 269, or 
withdraw from the employment.— 
Siate v. Fisher, supra 


Deceiving olerk of court 

It 18 unethical and unprofessional 
for an attorney to hand a clerk, from 
whom he obtained a genuine exhibit, 
@ spurious dupleate bearing a forged 
signature of the clerk, in order to 
secure the clerk’s unwilling aid in 
misrepresenting to a witness that 
the spurious writing was the genuine 
exhibit—In re Metzger, 31 Hawau 
929 


False addresses of plaintiffs 

Attorney cannot escape responsi- 
bility for deception in giving false 
addresses on pleadings by feigning 
ignorance of systematic office prac- 
tice—In re Katz, 243 NYS 96, 230 
App Div. 172. 


Interposition of false answer 

That an answer does not state the 
legal defense to an action ogainst an 
attorney is not in itself sufficient to 
subject the attorney to censure for 
interposition of a false answer—In 
18 Rolph, 264 N.Y S 171, 288 App Div. 
835 


Misrepresentation to discredit wit- 


ness 

It 18 unethical and unpiofessional 
for an attorney, even though defend- 
ing @ man on trial for his life, to re- 
sort to falsehood and misrepresenta- 
tion in order to show supposed lack 
of credibility of handwilting expert. 
—In re Metzger, 31 Hawau 929. 


Paper forged by senother 

The lawyer who knowingly uses 
the forgery of another to impose on 
a court cannot justify or lessen his 
violation of duty as a member of the 
bar by showing that he did not him- 
self commit the forgery—State v 
Fisher, 174 NW 320, 103 Neb 736 


90. Ey —Taylor v Commonwealth, 
233 SW 895, 192 Ky 410. 

N Y—In re Rouss, 155 N.¥S_ 6657, 
169 App Div. 629, affirmed 116 NB 
782, 221 N'Y. 81, certiorari denied 
88 SCt 382, 246 US 661, 62 Ld 
937 

Okl—In re Williams, 46 P.(2d) 507 

Pa-—-In re Blumenthal and Verlno, 
10 Pa Dist. & Co, 781. 

§S D—In re Hooper, 189 NW. 309, 45 
SD 525 

6 CJ p 696 note 7 
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dence to be given which he knows to be false or 
forged,28 by knowingly making false or forged 


Colo—People v. Powell, 287 P 
858, 87 Colo. 387 
Ohio —In re Neff, 28 Ohio Cir Ct (N. 


8) 318. 
Wash—In re Bruener, 294 P 254, 
159 Wash 604. 


6 CJ p 597 note &. 


92 US—Harkin v. Brundage, (C. 
CAIN) 13 F (2d) 617, certiorari 
granted 47 SCt 287, 278 US 683, 
71 LEd 838, and reversed on othcur 
grounds 48 SCt 268, 276 US 436, 
72 LEd 457. 

Colo—People ex rel. Colorado Bar 
Ass'n vy —-——, Attorney at Law, 
295 P 917, 88 Colo $25. 

6 CJ p 597 note 9. 


93. Ariz—In re Hoover, 46 P (2d) 
647. 

Ark —MeGehee v State, 82 S.WW.(2d) 
308, 182 Ark 603 

Cal—Roark v. State Bar of Califor- 
nia, 65 P (2d) 839—Green v. State 
Bar of California, 2 P (2d) 340, 213 
Cal 403—Bruns v_ State Bar of 
California, 1 P (2d) 989, 213 Cal 
151—State Bar of California v. 
Jones, 280 P 964, 208 Cal 210 

Heawail—In re French, 28 Hnowa1 47 

Kan—In re Gorsuch, 214 P 794, 113 
Kan. $80. 

N M—In re Marron, 160 P 891, 22 
NM 252, LRA1917B 378, motion 
granted In re Marron & Wood, 165 
P 216,22 NM 501 

N Y—In re Gladsione, 173 N.Y 8. 89, 
1865 AppDiv 471—In re <Abuza, 
166 NYS. 105, 178 App Div 757— 
In re Palmieri, 162 N.Y 8S 799, 176 
App Div 658, reversed on other 
grounds 117 N.B 1078. 

Ohio —In re Abrams, 173 N.E 3132, 36 
Ohio App 384 

Pa—In re Barach, 128 A. 727, 279 
Pao 89. 

Vt—In re O’Brien, 113 A. 527, 95 Vt. 
167, 14 ALR 859—In re O'Brien, 
107 A 487, 98 Vt. 194. 

6 CJ p 597 note 10 


Permitting client to testify falsely 

Lawyer owes client the duty to 
see that the latter's mghts are fully 
protected under forms of law, 
but 1s never justified in imposing on 
the court or knowingly permitting 
client to do so by testifying falsely 
—In re Hoover, (Ariz.) 46 P.(2€a) 
647. 


Summing up false testimony to jury 

Where an attorney obviously aids a 
witness to le and deliberately and 
emphatically 1n his summing up to 
the jury of what he personally knows 
to be false testimony adopts it, such 
conduct is the equivalent of false 
swearng by himself and equally 
worthy of discipline—iIn re Pal- 
mierl, 162 NYS. 799, 176 App Div 
58, reversed on other grounds 117 N 
E 1078. 
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affidavits, or having them made, for the purpose 
of deceiving the court,®4 or by incorporating mis- 
statements in the pleadings or in the papers in a 
case before the court.95 Other acts of misconduct 
resulting in obstructing or perverting the admin- 
istration of justice which have been held grounds 
for disbarment are: Conspiring to obtain a divorce 
on false grounds ,°6 inducing litigants to assume 
a fictitious residence,97 filing suit before legal res- 
idence necessary therefor 1s fully established ;98 
filing suit or taking proceeding in the wrong juris- 
diction with corrupt motive or fraudulent design to 


wimergency 10 excuse 

Himergency does not excuse an ex- 
perienced attorney’s adoption of tes- 
timony known to him to be falsae— 
In re Palmieri, 162 NYS. 799, 176 
App Div. 658, reversed on other 
grounds 117 NE. 1078 


%& DC—Curtis v Whiteford, 59 
AppDC 330, 41 F (2d) 302 

Minn—In re Bresky, 214 NW 666, 
171 Minn. 490 

Nev-—In re Bailey, 161 P. 613, 40 
Nev 189 

NJ—In re Rosenkrans, 94 A, 43, 
84 NJ Ba. 232 

N Y—In re Finkel, 288 NYS 409, 
248 App Div 369—In re Diamond, 
262 NYS 665, 287 AppDiv 657— 
In re Powers, 257 NYS 118, 235 
App Div 382—In re Batt, 246 NY 
S 77%, 280 AppDiv 666—In re 
Crown, 165 N.YS 786, 178 Ano 
Div. 558—In re Hawes, 166 N Y.S. 
283, 169 App Div. 644, affirmed 111 
NE 211, 217 NY 602—In re Ce- 
bulsky, 155 NYS 463, 169 App 
Div. 636—-In re O’Brien, 155 N Y.S 
562, 169 App Div 619. 

ND—In re Bryans, 204 NW. 9, 52 
ND. 673 

Pa—In re Oliensis, 236 PaDist 853— 
In re Shoemaker, 18 Pa.Co. 36. 

§D—In re Egan, 157 NW. 310, 87 
SD. 159, motion denied 161 N.W. 
1008, 388 SD. 468 

6 CJ. p 597 note 11. 


Falze affidavit to dismiss appeal 

Attorney for defendants, to whom 
a copy of stenographer’s minutes and 
of case on appeal were delivered, 
who, after turning them over to a 
third party who lost them, obtained 
dismissal of the appoal on default by 
an affidavit stating that plaintiff had 
done nothing to bring the case on for 
argument, although a return of the 
minutes for bringing of the appeal 
had been sought, was guilty of im- 
proper conduct, justifying suspen- 
sion.—In re Finkel, 288 N.Y.S. 409, 
248 App.Div. 369. 


Positive affidavit instead of one on 
information and belief 
Conduct of attorney in permitting 
an affidavit positive in form, when 
it should have been on information 
and belief, to stand without correc- 
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tion was deserving of censure, but 
not necessarily corrupt or dishonest. 
—In re Hgan, 157 NW 310, 37 SD 
159, motion denied 161 NW 1003, 38 
SD 4658. 
Actung in professional capacity 
Attorney assisting another attor- 
ney in preparing pleadings in an ac- 
tion for his own services acted in a 
professional capacity within the code 
providing for disbarment for pro- 
fessional misconduct —Curtis Vv. 
Whiteford, 59 AppDC. 330, 41 ¥F 
(2d) 302 


95. In re Wilson, 170 NY.S. 725 


Misatatement immaterial to case 

A misstatement in a brief that 
bonds deviscd to testator’s wife had 
matured and been paid, when she had 
sold them before maturity, which 
was inadvertently copied in other 
briefs, but not material to the case, 
does not amount to professional mis- 
conduct—In re Wilson, 170 N.Y.S 
725 


96. In re Forrester, 155 N Y.S. 420, 
169 App Div. 619—86 CJ. p 597 note 
13 


97. In re O'Neill, 171 NY.S 614, 184 
App Div. 75—In re Mathot, 166 N 
YS 217, 178 App Div. 769, dismis- 
sal of appeal granted 117 NB. 948, 
222 NY. 8. 


98. In re Hoover, (Aris) 46 P.(2d) 
647. 


Zealousness NO eXciuse 
Tho fact that counsel for plaintiff 
im a divorce suit became persuaded, 
in his anxiety to serve his client, 
that the latter’s residence was that 
of her parents in the county of ven- 
ue would not justify his action in 
commencing and prosecuting sult be- 
fore sbe established a legal residence 
in such county for the statutory peri- 
od —In re Hoover, (Ariz) 46 P (2d) 
647. 
99. La-—In re Mundy, 158 So. 563, 
180 La. 1079. 
Ohio —In re Abrams, 173 N DB. 313, 36 
Ohio App 384. 


1. In re Tinney, 176 N.Y.S 103, 187 
App Div 5698—In re Schreiber, 156 
N YS. 398, 170 App Div. 543. 
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subvert justice ;99 filing a sham answer? or affida- 
vit? for the purpose of delay; abetting witness to 
conceal identity or to impersonate another ;? de- 
liberately and knowingly procuring a false and 
fraudulent judgment or order;4 submitting a fic- 
titious case;5 submitting only a partial statement 
of material facts known to him,® continuing a suit 
based on perjured testumony;7 prosecuting a claim 
known by him to be unjust and without merit ,® 
advising a client to forfeit bail? or to disobey an 
order of court;19 applying for continuance be- 
cause of the absence of material witnesses who 


& People v Martin, 1234 NE. 340, 
288 Ill 6165. 


3 In re Zanger, 194 NE} 72, 266 
N Y. 165, reversing 267 NYS 193, 
239 App Div 129, reargument de- 
nied 270 N Y.S. 657, 241 App Div. 
60 

Good faith 
Where a person was known end 

dealt with 1n relation to certain busi- 

ness under an assumed name, an at- 
torney, who thoughtlessly, but in 
good faith, permitted such person to 
testify under the assumed name and 
made affidavits referiing to him by 
the assumed name, was held not 
guilty of professional musconduct 
justifying disbarment —In re Zanger, 

194 NE 72, 266 NY 165, revermng 

267 NYS 198, 2239 App Div. 129, re 

argument denied 270 NYS 657, 241 

App Div. 60 


4 Ill—People v Brillow, 140 NB. 
§29, 309 Ill] 173 
N Y—In re Wilson, 1709 NYS 1726 


& Kan—In re Macy, 196 P. 1096, 
109 Kon 1,14 ALR &48 
N.Y—In re Cohen, 258 NYS 616, 
236 App Div 263—In re Hawes, 
156 NYS. 288, 169 AppDiv. 644, 
affirmed 111 NBD 211, 217 NY 602. 
6 CJ p 597 note 15. 


6 Matter of V———, 42 NYS 268, 
10 App.Div 491—6 C.J p 597 note 
16 


Matter of Hardenbrook, 135 App. 
Div. 684, 121 NYS. 260, affirmed 
92 NBD. 1086, 199 NY 539. 


& NY-—In re Brooklyn Bar Ass’n, 

227 NYS. 666, 228 App Div 149. 
Okil—In re Pruett, 46 P (2d) 919. 
6CJ p 597 note 18. 


@ Matter of Pascal, 131 NYS. 833, 
146 App Div. 836. 


10. In re Apfel, 195 NYS. 325, 202 
App Div. 76—6 CJ. p 597 note 20. 


Good faith ‘ 

Attorney’s conduct in informing a 
client that a restraining order pre- 
venting disposition of stock pending 
a divorce trial was void, without a 
showing of bad faith, did not ment 
disciplinary action—aiIn re Dore, 4 P. 
(3d) 1107, 165 Wash 2265. 


Te 


§ 23 


are actually present ;12 citing a case as controlling 
without informing the court of unreported de- 
cisions known to him which discredited it ,14 filing 
false or sham pleadings,18 or worthless appeal 
bonds;14 supporting a claim by a false and fraud- 
ulent appraisement;15 offering depositions directly 
contradictory to those made in a former proceeding 
by the same deponent ;16 and submitting a proposi- 
tion to change an opinion of a court for a money 
consideration.17 

Conduct tending to prejudice considerathon of 
pending liigaizon, on the part of an attorney, has 
been held to constitute a ground for suspension or 
disbarment.18 


f. Misuse, Falsification, or Alteration of Rec- 
ords and Papers 


Misuse or falsification of court records or papers is 
a ground for suspension or disbarment. 


An attorney may be suspended or disbarred for 
improperly falsifying, altering, or abstracting court 
records or papers19 Thus, knowingly antedating a 
writ?" or the jurat to an official oath taken be- 
fore him and the acknowledgment of an official bond 
made before him as notary public,?1 or an acknowl- 
edgment,#2 or inducing a clerk of court to antedate 


11. In re Champion, 108 P. 600, 24 
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the filing of a paper so as to secure a lost right? 
or to change the return date of a subpmna,** or ex- 
ecuting a paper purporting to be a judgment of the 
court,*5 or simulating a court order to obtain posses- 
sion of property?6 1s sufficient ground for suspension 
or disbarment. That the alteration was made without 
fraudulent intent palliates, but does not justify, the 
act.27 Also, it 1s ground for suspension or disbar- 
ment for an attorney to misuse court orders, papers, 
or processes,“8 as by drafting an indecent and scanda- 
lous complaint to coerce payment or settlement,?9 
or by alleging untrue, infamous matter in pleadings 20 
However, an attorney was held not deserving of pun- 
ishment for alleged alterations in a transcript on an 
appeal, where such alterations were made with an 
honest motive, were freely admitted by the attorney, 
and were due to his inexperience.81 


g. Misconduct as Judge, Prosecuting Attorney, 
Ete. 


Misconduct of an attorney acting In an official ca- 
pacity, such as judge, prosecuting attorney, or the like, 
has been held to constitute a ground for his suspension 
or disbarment. 


Although the official conduct of public officers has 
been held not subject to review in disbarment pro- 


Wyo. 166, rehearing denied 13 P., NJ—In re Hahn, 94 A 953, 84 NJ 


Okl. 164 


12% Matter of V———, 42 N YS. 268, 
10 App Div. 491. 


13. In re Tinney, 176 NYS 102, 
187 Apn Div §69—6 CJ. p 697 note 
24 


14 People v. Pickler, 67 NE 893, 
186 Ill. 64. 


15. State v Fusher, 117 NW 882, 82 
Neb 361, affirmed 119 NW 249, 82 
Neb 367. 


16 Matter of Schleimer, 185 N.YS 
406, 150 App Div. 507. 


17. People v Reaugh, 79 NE 986, 
834 Il] 641 


18. NM—tIn re Hanna, 227 P 9838, 
80 NM 5&6 

Pa—In re Groes, 177 A. 767, 818 Pa. 
143, certiorari: denied 56 SCt 248, 
296 US 645, 80 LEHd 458—Sny- 
der’s Case, 152 A 33, 301 Pa 3276, 
76 ALR 6f@—Wilhelm's Case, 112 
A. 560, 269 Pa 416. 


19. Ar.z—In re Spriggs, 284 P. 521, 
$6 Ariz 262 

Kan—In re Macy, 196 P. 1095, 109 
Kan. 1,14 ALR 848. 

NY—In 1e Rubenstein, 197 NYS. 
75, 208 App Div 6517—In re Far- 
rington, 1938 N.YS $84, 200 App. 
Div. 736 

Okl—In re Huggins, 31 P (2d) 944, 
168 Okl 91. 

Wis —State v Sullivan, 249 NW 619, 
$12 Wis 314 

Wyuo—State Board of Law Examin- 
ers v. Strahan, 8 P.(2d) 1090, 44 


(2d) 1083, 44 Wy0 487 
6CJ p 598 note 29 


Negligence in, nondiscovery of chang- 


os 
Counsel’s failure to investigate 
changes in transcript was held to be 
inexcusable neglect meriting repri- 
mand by the court—Sparks v Com- 
monwealth, 8 SW (2d) 897, 225 Ky 
334. 


Suggesting change by olient 

The language used by an attorney, 
charged with counseling falsification 
of documents, is immatomal 1f it 
suggests fraudulent conduct—In re 
Bullowa, 229 N.YS 145, 228 App 
Div. 698 


20. Exp Brown, 1 How (Miss) 303 

21. In re Arctander, 1 NW. 48, 26 
Minn 325 

22. In re Orlean, 271 NYS 831, 241 
App Div. 101. 


@3. Howard v. Gulf, etc, R Co, 
(Tex CivApp) 135 SW. 707 

®. Thompson v. Denman, 50 SW 
(2d) 222, 164 Tenn 428 

25. In re Bunt, 182 N.YS 434, 192 
App Div. 226. 

2@ In re Myriand, (Ariz) 45 P (2d) 
958 

27. In re Dore, 4 P (2d) 1107, 1665 
Wash. 225—6 CJ p 598 note 33 

28. Minn—In re Dows, 209 NW 
627, 168 Minn 6, 47 ALR 265 

Mont—In re Frederick, 227 P. 999, 
71 Mont. 205. 
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Eq 628, motion denied 96 A 589, 
85 NJ Hq 610, AnnCas1918B 830 

Pa—In re Blumenthal & Verlin, 10 
Pa Dist & Co 781. 

RI—Grievance Committee of Rhode 
Island Bar Aas’n vy. Clifford, 97 A 
9765. 

SD—In re Swihart, 177 N.W 364, 42 
SD 628. 

Publication of defamatory affidavit 
Preparing a defamatory aff'd.vit, 

withholding the same from filing 

after 1t was ordered senled, and cum- 
municating the contents to a nceovns- 
paper, was held to warrant susp¢n- 

sion—In re Sadicoff, 282 P. 952, 208 

Cal 656. 


29. In re Hansen, 169 N YS. 881, 182 
App Div 6568. 


30. NY¥—In re Burger, 271 NYS 
676, 241 App Div 218—In re Rap- 
port, 288 NYS 210. 

Wis—In re Richter, 204 NW. 492, 
187 Wis 490, 41 ALR 485 

Suggesting shameful exposures 
It was improper for an attorney, 

by references in his bill az to the 

nature of the investigations made by 
him, to suggest the possibility of 
shameful exposures which would 
follow litigation, especially where the 
most dismiaceful charges were based 
only on assertions of third parties — 

In re Bunker, 199 NY.S 435, 205 

App Div. 237. 

$l. People ex rel Chicago Par 
Ass'n v Sherwin, 4 NE (2d) 477, 
$64 Ill 8350. 
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ceedings,®? it has also been held that the court may 
suspend or disbar an attorney for misconduct relat- 
ing to his duties as a justice of the peace,33 magis- 
trate,34 sheriff,35 district or prosecuting attorney,36 
village attorney,’? attorney general,®8 or as a fiduci- 


ary under a court appomtment.*9 


$2. In re Borie, 118 So 
855. 


33. In re Hobbs, 73 A 303, 75 NH 
285-—6 CJ p 600 note 81 


34 Matter of Davis, 15 Hawaii 377 
35. In re Roberts, 30 Hawai 588 


36. ND—In re Crum, 215 N W. 682, 
565 ND. 876, 65 ALR 220 

Okl—In re Simpson, 192 P. 1097, 79 
Okl 305 

Pa—Maginnis’ Case, 112 A. 555, 269 
Pa 186 

6CJ p 600 note 83 


Gonduct held to warrant disciplinary 
action 
(1) Acceptance of a bribe by a 
county attorney, for which he agrees 
not to prosccute one for a czrime— 
In re Simpson, 192 P 1097, 79 Ok! 
305 


(2) Aececptance by two attorneys 
of cmplovinent to prosecute a suit 
for civil dumagcs on the same tacts 
agpainst accurcd—In re Truder, 17 
P (2d) 951, S37 NM 69 


(8) Acceptance of money by an at- 
torney when acting as prosecuting 
officer, hnowing it was intended to 
influence him—In re Crum, 215 N 
W. 682, 55 ND 876, 55 ALR. 220 


(4) Accepting a reward for recov- 
ering and rcturning stolen property 
and assisting the deputy sheriff, 
who, under Rev Code (1919) § 3691, 1s 
prohibited irom receiving a reward 
for doing any official act, in also 
socuring 2 reward fur similar serv- 
ices—-lIn re Waggoner, 206 NW. 427, 
49 SD. 78—In re Waggoner, 199 N. 
W. 244,478D 401 


(6) Appearing in other counties 
and defending respondents charged 
with committing crimes therein, and 
appearing in proceedings in which 
the state was an oppoting party or 
had adverse interests—iIn re Wake- 
field, 177 A 319, 107 Vt 180 


(8) Attaching tags to exhibits ad- 
mitted in evidence with notations 
thereon for the purpose of prejudic- 
ing the jury—State v. Harris, 2138 
P 215, 66 Mont 34. 


(7) Collecting money from the 
county on fictitious claims and en- 
forcing civil habihty by threats of 
criminal prosecution——People ex rel. 
Colorado Bar Ass'n v ——, Attor- 
mey at Law, 8 F (2d) 611, 90 Colo 
440. 

(8) Collecting of money on for- 
feited bonds, cic, by a county attor- 
ney, and inst¢ad of turning it over, 
after deducting commussion, with- 


45, 166 La 
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Misconduct as judge. A constitutional provision 
relating to the removal of judges of the supreme or 
circuit courts has been held inapplicable in determin- 
ing the power of the court to disbar a member of the 
bar who 1s also a judge of the superior court, and in 


some jurisdictions 1t has been held that the courts 


holding it on a claim of the county’s 
indebtedness to himself—In re Sit- 
ton, 177 P 655, 72 OkL 138 


(9) Converting funds of the state 
paid to a prosecutor by check by 
virtue of his office—State vy Garland, 
150 P 289, 77 Or. 93. 


(10) Hampering the administration 
ol criminal law by endeavoring to 
secure provision for prosecutrmix and 
child rather than to convict one 
charged with rape —In re McCowan, 
170 P. 1100, 175 Cal 61, 177 Cal 93. 


(11) Neglect of duty—-People v. 
Anglim, 78 P 687, 83 Colo 40—In re 
Voss, 90 NW 16,11 ND 640—In re 
Simpson, 88 NW 541,98 ND 3879—6 
CJ p 591 note 63 [a], » 621 note 
54 [a] 


(12) Raising amounts on several 
receipts attached to verified bills, on 
which an attorney received relm- 
bursement from the county for al- 
leged expenditures incident to his 
official duties —In re Forbes, 257 N 
W 329, 192 Mann 644. 


(13) Requiring written stipulation 
for release including lability for in- 
stituting criminal prosecution on ds- 
misaal of criminal case—lIn re Tru- 
der, 17 P (2d) 951, 87 NM 69 


(14) Urging defendant to plead 
guilty when he protests his imno- 
cence—People v. Phipps, 104 N.D 
144, 261 IlL 576 


(15) Using office as an instrument 
to aid civil business, issuing war- 
rants and complaints for criminal 
piosecutions to compel the persons 
accused to make settlements —In re 
Joyce, 284 N.W 9, 182 Minn 156—In 
re Bunston, 155 P 1109, 562 Mont. 83 


Zt is not misconduct for a state's 
atlorney, believing that perjury has 
been committed, to bring the matter 
to the attention of the grand jury, 
although interested therein, if he 
acts in good faith and is free from 
prejudice While an information for 
disbarment of a state’s attorney 1s 
pending in the supreme court, he 1s 
not justified in having the matter of 
perjury in swearing thereto laid be- 
fore the grand jury, and in doing s0 
is not guilty of unprofessional con- 
duct or breach of duty, if there 1s no 
personal spite or prejudice on his 
part, and he in good faith exercises 
no control, influence, or assistance 
in guch  ~presentation.—People  v. 
Bickman, 128 NH} 484, 294 Til 471. 


Mere dereliction of county attorney 


by failure to prosecute case, where 
the evidence showed the commission 


1357 


of the offenses charged, has been 

held not enough to warrant disbar- 

ment.—In re Burton, 246 P. 188, 67 

Utah, 118. 

Grounds for removal or suspension 
from office as district or prosecut- 
ing attorney see District and 
Prosecuting Attorneys § 7 [18 CJ. 
p 1802 note 32—p 1303 note 53]. 


87. In re Baum, 186 P. 927, 32 Ida- 
ho 676 


Division of fees 

Division with the mayor of the 
city of the fees earned by respondent 
as city attorney and as commissioner 
in @® special assessment proceeding 
was ground for disbarring respond- 
ent —People v. Jadrich, 151 NE 241, 
320 Ill 844 


38. In re Becker, 208 NYS 487, 208 
App Div 224—6 C.J. p 600 note 88 
[b] 
it is m very dangerous practice 

for any attorney, who has been con- 

nected with the attorney general’s 
or district attorney’s office in the 
prosecution of persons charged with 
criminal offenses, to appear there- 
after for such defendants in subse- 
quent proceedings of a criminal na- 
ture—In re Becker, 203 N.Y S. 487, 
208 App Div 224 


Conduct requiring disciplinary action 

(1) A false statement by a deputy 
attorney general to the court that 
papers he had requested from the 
district attorney did not relate to the 
case which he was defending, made 
without knowledge as to whether 
such statement was true or false, 
was unjustified, and required punish- 
ment—In re Becker, 203 NYS 437. 
208 App Div. 224. 


(2) A deputy attorney general, 
who by virtue of his office and his 
official demand obtained evidence 
from the district attorney on which 
@ person had been indicted, was 
thereby disqualified from defending 
such person, and his conduct in ap- 
pearing for such defendant was im- 
proper.—In re Becker supra. 


38. Dl—People v. Tilton, 120 NE. 
262, 284 Ill 385 

NY—In re Fridiger, 188 NYS. 89, 
196 App Div. 413, 39 NYCr 214— 
In re Lichtenberg, 155 NYS 482, 
169 App.Div 5605 

Ohio—In re Woodworth, 31 Ohio N. 
P(NS) 107 

40. In re Stolen, 214 NW. 379, 193 
Wis. 602, 65 ALR 1855, affirmed 
216 N.W 127, 198 Wis. 602, 55 AL 
R 1856. 


have no jurisdiction in disbarment proceedings 
against an attorney for misconduct committed in his 
capacity asa judge of a court of record on the ground 
that the remedy by impeachment 1s exclusive ;41 but 
m other jurisdictions, it has been held that the court 
has authority to revoke or suspend the license to 
practice law, even though the attorney at the time 
of misconduct holds a judicial or other official posi- 
tion,42 although the exercise of such power deals 
only with the status or relation of the attorney as 
such.48 Of course, where the judge of a particular 
court 1s not required to be a qualified attorney and 
disbarment will not affect his official status, he may 
be disbarred for misconduct 1n office.**4 


A board of governors of the state bar was held 
to have jurisdiction to entertain complaints filed 
against a member of the state bar touching on his 
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present fitness to practice law and based on the acts 
of the attorney occurring during a prior incumbency 
of the office of county judge #5 


h. Miscellaneous Grounds 


Under the rule that professional misconduct renders 
an attorney subject to disciplinary action, various acts 
of misconduct have been held sufficient or insufficient to 
authorize suspension or disbarment. 

Under the rule that professional misconduct ren- 
ders an attorney subject to disciplinary action, vari- 
ous acts of misconduct have been held to authorize 
suspension or disbarment such as: Permitting use 
of name by unqualified persons,*6 or by another 
attorney #7 transacting business under another’s 
name ;48 using name of another attorney in an ac- 
tion without his authority ,#9 soliciting business in 
an unprofessional manner,59 as by employing paid 


41. In re Strahl, 195 NYS 885, 201 
App Div 729—6 CJ. p 601 note 84. 


42. Arizs—In re Spriggs, 284 P. 621, 
86 Ariz 262. 

SD—In re Rempfer, 216 NW. 355 
61 8.D 3938, 55 ALR 1846 

UCtah—In re Buiton, 246 P. 188, 67 
Uteh 118. 

Wis.—In re Stolen, 214 N W. 879, 193 
Wis 602, 65 ALR 18655, affirmed 
216 NW 127, 198 Wis. 602, 65 AL 
R. 13865 

Proceeding in reality seeking remov- 

al dismissed 

Where an application for disbar- 
mont of an attorney in reality sought 
his removal from the office of mu- 
nicipal judge, and extraordinary or 
unusual circumstances were lacking, 
it wes held that the proceeding 
should be dismissed—In re Gibbs, 

214 N'W. 860, 51 SD. 464. 


Conduct aggravated 

Unworthy conduct of an attorney 
at law is aggravated, where he is a 
judge of a district court —In re Bur- 
ton, 246 P. 188, 67 Utah 118 


Grounds for suspension or disbar- 
ment 

(1) The action of a district judge 
in writing a@ letter addressed to 
himself, purported to have been 
written by a party to a litigation in 
his court, and which the judge at- 
tempted to have signed by such par- 
ty, was held unjustifiable conduct in- 
compatible with a judge’s duties-— 
In re Burton, 246 P. 188, 67 Utah 118 


(2) An attorney, inducing those 
appearing before him, while acting 
as a county judge, to pay exorbitant 
retainer fees to another attorney, and 
advising in a matter which might 
and did come before him as judge, 
was guilty of conduct requiring dis- 
barment=—In re Rempfer, 216 NW. 
365, 61 SD. 393, 55 ALR. 1846. 


(3) An attorney, who, while judge, 
willfully caused the records of his 


court to be falsified, so as to benefit 
a former client, must be disbarred.— 
In re Spriggs, 284 P. 521, 36 Ariz. 
262 


(4) Giving legal advice, in viola- 
tion of statute—People v. Lindsey, 
288 P 589, 86 Colo 458 


Gonduct held not gronnd for suspen- 
sion or disbarment 

(1) Proceedings, merely erroneous, 

whereby a district judge arbitrarily 

suspended attorneys from practice, 

furnish no basis for disbarment of 

such district judge—In re Burton, 
246 P 188, 67 Utah 118 


(2) It 18 not ground for disbar- 
ment of an attorney that, while 
judge of the district court and while 
representing a party to an election 
contest before the legislature, he di- 
rected the grand jury’s attention to 
reports that the other party to the 
contest had spent money largely in 
excess of the amount to which he 
made affidavit, where the instruc- 
tion would have been proper except 
for the fact that he represented a 
party to such contest, and the in- 
struction had no direct bearing on 
the contest—People v. Class, 201 
P 883, 70 Colo 381 


43. In re Burton, 246 P 188, 67 Utah 
118 


44. State v Peck, 91 A. 274, 88 
Conn 447, LRA1916A 668—6 CJ. 
p 601 note 85. 


45. Weston v Board of Governors 
of State Bar, (Okl) 61 P (2d) 329 


46. Cal—Smaliberg v State Bar of 
California, 297 P 916, 312 Cal 118. 

N.¥.—In re Durst, 268 NYS. 65765, 
237 App Div. 685 

6 CJ. np 698 note 34. 

47. In re Wintrob, 26 Pa Dist. 864. 

48 Minn.—In re Hertz, 166 N.W. 
397, 189 Minn 604 

Nev —In re Scott, 292 P 291, 68 Nev. 
24, rehearing denied 296 P, 1118. 

6 CJ. p 698 note 35 
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“Detective agency” 

Bor a firm of attorneys to adver- 
tise as a mercantile colicction agency 
under the fictitious name of a “de- 
tective agency” was unethical —In re 
Swihort, 1717 NW 3864, 42 SD 628 


49. In re Grosso, 194 NE 514, 359 
Ill 248—6 CJ. p 598 note 36. 


50. US—In re Ades, (DC.Md.) 6 F. 
Supp 467. 

Cal—Johnson v. State Bar of Cali- 
fornia, 63 FP (2d) 928——McCue v. 
State Bar of Cahformia, 47 P (2d) 
268—Recht v State Bar of Calfor- 
nia, 28 P (2d) 278, 218 Cal. $53— 
Townzend y. State Bar of Cali- 
fornia, 291 P 8387, 310 Cal 362— 
Barton v State Bar of Califoinia, 
289 P. 818, 209 Cal 677 

Colo—Poople v Ginsberg, 
7158, 87 Colo 116. 

l-~-People v. Ashton, 180 NE 440, 
847 Ill) 670—People vy McCallum, 
178 NEL 887, 341 Ill 578. 

Iowa —State v. Kaufmann, 209 N W. 
417, 202 Iowa 157 

Minn—In re Greathouse, 248 N 'W. 
736, 189 Minn 61 

Mo—lIn re Gallant, (App) 95 SW. 
(24) 1249 

N Y¥—In re Schwarz, 132 NE 921, 
231 N.Y 642, affirming 186 N YS. 
535, 195 App Div 194, and reargu- 
ment denied 184 NE 654, 232 N.Y. 
520—In re Schwarts, 267 N.YS 
843, 289 App Div. 127—In re Ax- 
tell 242 NYS. 18, 228 App Div 
$28, affirmed 177 NE. 423, 257 N. 
Y. 210, and modified on other 
grounds 257 N.YS 470, 285 App 
Div. 350—In re Helfant, 240 N Y S. 
242, 228 <AppDiv. 479—In re 
Schacht, 289 N.Y.S. 516, 228 App. 
Div 232—In re Bovard, 289 N.Y 8S. 
465, 228 App Div 268—In re Vail, 
239 N.YS 414, 228 App Div. 217— 
In re Klein, 289 N.Y.S. 382, 228 
App.Div. 246—In re Schileider, 239 
NYS $811, 228 App.Div. 221—In re 
Burke, 2837 NYS 63, 227 App.Div. 
746—In re Brooklyn Bar Ass'n, 227 


285 P 
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agents to solicit retainers,51 by giving or offering 
a valuable consideration therefor mm violation of stat- 
ute,53 rewarding, directly or indirectly, those bring- 
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ing cases to his office,58 or by advertising as a di- 


NYS 666, 223 AppDiv. 149—In 
re Levine, 205 NYS 689, 210 App. 
Div 8&—In re Gray, 172 NYS. 648, 
184 App Div. 822—In re Schwarz, 
lol NYS 1079, 175 App Div 335 

Ohio—In re Rule 28 of Cleveland 
Bar Ass’n, 29 Ohio NP (NS) 291 

Wash —In re Winthrop, 287 P 8, 135 
Wash 185—In re Wiltse, 186 P. 
§48, 109 Wash 261—lIn re Gill, 176 
P 11, 104 Wash 160. 

€CJ p 598 note 87. 


Dishonoreble or disreputable 

An attorney’s solicitation of em- 
ployment will not, under all circum- 
stances, justify his disbarment or 
suspension, but to justify that the 
solicitation must be in a dishonor 
able or disreputable manner, and 
where it consists of a mere effort to 
honorably procure employment for 
legitimate purpose, it 18 no ground 
for suspension or disbarment — 
State v. Smith, 99 SE 332, 84 W.Va 
59 


Adv.ce free 

Advertisement consisting of name 
and address of attorney and words 
“advice free” violated the rule 
against advertisement, requizing rep- 
rimand of attorney—Barton =v. 
State Bar of California, 289 P, 813, 
209 Cal 677. 


Under another name 

Advertisement by attorney-at-law 
under a name not his own 1s conduct 
justifying discipline—In re Cohen, 
159 NE 496, 261 Mass. 484, 55 AL 
R 1309 


Officer of insurer 

Attorney-superintendent of claims 
for employers’ liability insurer was 
held subject to censure for activity 
in seouring retention of attorney to 
represent claimants having third 
party claims —In re Cherry, 240 N Y. 
S 282, 228 App Div. 458. 


Attorney not chargeable with notice 
as matter of law 

That attorney over five-year period 
obtained six cases by solicitation did 
not make him chaigenoble, as matter 
of law, with notice of solicitation by 
employees —In re Seidman, 240 N'Y. 
§, 592, 228 App Div. 516. 


SL. US—In re Ades, (DCM) 6 F. 
Supp. 467. 

‘Cal—Sawyer v. State Bar of Cali- 
fornia, 82 P.(2da) 369, 220 Cal 702 
—Fish v State Bar of California, 
4 P (2d) 937, 214 Cal 216 

Hawaii—In re Trask, 80 Hawaii 736. 

Ill—People v. Berezniak, 127 NE 
86, 292 IIL 305 

Kan—In re Gorsuch, 214 P. 794, 118 
Kan. 880. 

Ky —Chreste v. Commonwealth, 198 
S.W. 929, 178 Ky. 811—Chreste v. 


Commonwealth, 186 SW. 919, 171 
Ky. 77, Ann Cas 1918B 122. 

Mass—in re Thibodeau, 8 NE (2d) 
749, 106 ALR 642. 

N Y¥—In re Kreindler, 240 N Y.S. 604, 
228 App Div 492—In re Fieldsteel, 
240 NYS 481, 228 AppDiv. 470— 
In re Mahan, 289 NYS. 892, 228 
App.Div 241—In re Levy, 3389 N 
YS 877, 228 AppDiv. 249—In re 
Schleider, 238 NYS. 601, 287 App 
Div. 582—In re Levine, 205 N.Y.S. 
589, 210 App Div. 8. 

Ohio.—In re Meck, 200 NH 478, 51 
Ohio App 3287. 

Pa—In re Salus, 184 A 69, 821 Pa. 
103—In re Disbarment Proceedings, 
184 A 69, 321 Pa 81. 

6CJ p 598 note 88. 


52. In re Newman, 158 N.¥YS. 375, 
172 App Div. 178—8 CJ p 599 note 
89 

53. Cal—Dahl v State Bar of Cah- 
fornia, 1 P.(2d) 977, 3138 Cal 160— 
Irving v. State Bar of California, 
1 P.(2d) 2, 218 Cal 81—Shaw v 
State Bar of Cal:fornia, 297 P. 533, 
212 Cal 52. 

Ill—People v. Jadrich, 151 N.B} 241, 
$20 Ill 344. 

Kan—In re Staton, 210 P. 615, 112 
Kan 226 

NY¥—In re Littick, 232 N.Y.S. 571, 
225 App Div 246, affirmed 171 N.H 
805, 258 NY 613 

Wis—Siate v Kiefer, 222 NW. 795, 
197 Wis 624. 


“Unlicensed person” with whom at- 
torney 1s prohinited from sharing 
compensation incidental to profes- 
sional employment refers to a per- 
gon not licensed to practice law — 
Howe v State Bar of California, 298 
P 25, 212 Cal 233. 


Alliance between doctors and lawyers 

Alliance whereby doctors act as 
“feeders’’ for lawyers and lawyers 
act as collectors for recommending 
physicians 18 disapproved—in re 
Robinson, 241 NYS 296, 2239 App 
Div. 119—In re Fieldsteel, 240 N YS. 
481, 228 App.Div. 470. 


64. Cal—Mayer v. State Bar of 
California, 89 P.(2d) 206, 2 Cal 
(2d) 71 

Mass—In re Cohen, 159 NH 495, 261 
Mass 484, 55 ALR 1809 

N Y—In re Neuman, 155 N Y.S. 428, 
169 App Div 638 

Pa—In 16 Oliensis, 26 Pa Dist 853. 

SD—In re Donovan, 178 N.W. 148, 
43 SD. 98, 9 AUR. 1497. 

6 CJ. p 599 note 40. 


Violation of ethics 

An attorney may properly accept a 
retainer for the prosecution or de 
fense of an action for divorce when 
convinced that his client has a good 
cause, but the ethics of the profes- 
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vorce lawyer through the public press and other- 
wise54 in violation of statute,55 ambulance chas- 
ing;56 goliciting employment by threats;57 com- 


sion forbid that an attorney should 

advertise his talents or his skill as a 

shopkeeper advertises his wares — 

In re Donovan, 178 N.W. 148, 43 S. 

D 98,9 ALR 1497. 

55. In re Biaggi, 172 P. 1180, 36 Cal 
App 650 

56. US—In re Ades, (D.CMd) 6 
EF Supp. 467. 

Cal—Remington v. State Bar of 
California, 28 P.(2d) 510, 218 Cal 
446—Smith v. State Bar of Cali- 
fornia, 294 P. 1057, 311 Cal. 249, 73 
ALR. 398 

Neb -—State ex rel Sorensen v. Gold- 
man, 255 NW 32, 127 Neb. 340 

NY—In re Becker, 241 N.Y.S 369, 
229 App Div. 62, appeals dismissed 
In re Levy, 174 NB 461, 255 NY. 
228—In re Feuerman, 238 N.Y 8S. 
656, 227 App Div. 506—In re Reich- 
man, 288 N Y.S8. 647, 227 App.Div. 
512—In re Selugsohn, 828 N Y.S 
637, 227 AppDiv 480—In re 
Orange, 287 NYS 49, 227 App Div. 
748—In re Dollins, 237 N.YS. 46, 
227 AppDiv. 747—In re Gondel- 
man, 288 NYS. 843, 225 App Div 
462—In re Marlow, 232 NYS. 578, 
225 AppDiv. 252—In re Katska, 
232 NYS 6575, 225 AppDiv 250, 
modified on other grounds 237 N 
YS. 808, 237 App.Div 821—In re 
Newell, 160 N.Y S. 275, 174 App. 
Div. 94 

Wis—State v Cannon, 226 NW. 385, 
199 Wis 40L 

Mot justifiable 
“Ambulance chasing’’ by attorneys 

is not justified, because poor per- 

sons might be deprived of mghts by 
overreaching representatives of per- 
sons about to be sued—In re Roth- 

bard, 2382 NY.S. 582, 225 App Div. 

266 


Feallure to keep usual books 

Attorney's failure to keep records, 
or destruction of or failure to pro- 
duce records kept, although not in- 
cluded in ambulance chasing charges 
against him, indicated he violated 
the law and an intent to hide condi- 
tions —In re Marlow, 282 NYS 578, 
225 App Div. 252. 


Arrangement for notification of ac- 
clidents 


Attorney, who had an arrangement 
with an employee of ea rauroad 
whereby the latter disclosed tele- 
graphic communications received by 
the road containing particulars of ac- 
cidents, so that the attorney might 
have his “ambulance chaser” at the 
spot at the earliest possible mo- 
ment, was guilty of unprofessional 
conduct—In re Newell, 160 N.Y 
276, 174 App Div. 94. 


57. Matter of Hamilton, 24 Philip- 
pine 100, 


mencing actions without proper retainers ;58 publish- 
ing articles laudatory of himself and derogatory of 
other attorneys ;59 sending communications to per- 
sons against whom he has claims to collect mm such 
a form as to indicate that an action has been com- 
menced or that legal proceedings are pending to col- 
lect the claim, where such is not the fact ,69 using 
criminal procedure®! or threatening criminal pro- 
ceeding's®2 to enforce a civil claim; purchasing liti- 
gious rights®8 in a suit in which he is interested as 
attorney ,°4 blackmailing,®5 or aiding a client 1n car- 
rying through a scheme in the nature of blackmail ;86 
defrauding insurance companies by means of ficti- 
tious claims ,67 accepting a challenge to fight a 
duel, or fighting a duel in another state and kill- 
ing his adversary ;68 obtaining incriminating let- 
ters by threats 89 collusively obtaining a divorce ,70 
commencing suit for divorce without authority ,71 
moving one’s admission against adverse report of 
examiners ;72 acquiescence in placing of excessive 
number of lawyers on payroll of sanitary district ,7° 
stating the law incorrectly to stir up a riot,’4 tak- 
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ing an unfair advantage of a party in the absence 
of his legal adviser ;75 altering and using before an- 
other court an undertaking unsuccessfully used ,76 
conniving at a violation of the bankruptcy law ,’7 
disposing of the property of a bankrupt so as to put it 
out of the power of the trustee in bankruptcy to re- 
cover the property applicable to the claims of cred- 
itors,78 filing a sham petition in order to obtain 
the taking of a deposition, that the testrmony might 
be published in a newspaper;79 directing the sheriff 
to take from defendant on a writ of replevin a large 
quantity of goods not described in the writ;89 ad- 
vising a breach of trust with the design to benefit 
himself, or assisting a client in a scheme which he 
knows to be dishonest and fraudulent ;81 convers- 
ing before jurors as to the merits of a case in which 
he 1s employed ,82 advising client to forfeit baal ,8* 
securing release of prisoner by imposition ,84 offer- 
ing to sell evidence to adverse attorney ,85 offering 
to disclose material testumony on employment as as- 
sociate counsel ,86 taking money from accused crim- 
inal to procure release from custody ,87 nonpayment 


56. In re Glucksman, 248 NYS 1, 
230 App Div 185—In re Cohen, 240 
N.YS 3650, 228 App Div 465 


69. Ill.—People v. Berezniak, 127 N 
B. 836, 292 Ill 805 

&D—In re Morrison, 178 NW. 782, 
43 SD 186 


60. Pa.—In re Weiss, 176 A 924, 317 
Pa. 4165. 

8 D—In re Swihart, 177 NW. 364, 42 
SD 628 

éCJ p 599 note 42. 


Malling summonses 

For a firm of attorneys operating 
a mercantile collection agency to 
mail summonses in the hope debtors 
would take their receipt as the 
equivalent of pergzonal service, was 
unlawful—In re Swihart, 177 N.W 
364, 42 SD 628 


61. Pa—In re Weiss, 176 A 924, $317 
Pa 416. 

SD—In re Waggoner, 206 N.W. 427, 
49 SD 78 

6 CJ. p 599 note 47. 


custitniing prosecution 
foundation 

It was dishonorable and unprofes- 
sional for an attorney to cause 
prosecution to be instituted without 
foundation or probable cause _ to 
bring about a settlement of a civil 
action, even though the attorney did 
not therein represent that he was 
the county attorney.—In re Wag- 
goner, 199 NW. 244, 47 SD 401. 


62. N Y.—In re Feinstein, 258 NY 
4655, 288 App Div. 541—In re Gel- 
man, 245 NYS 416, 280 App Div. 
52i—In re Hyman, 285 NYS 622, 
226 App Div. 468—In re Bookman, 


without 


188 NYS 271, 196 AppDiv 765— 
In re Beachbeaid, 268 NYS 492 

SD—In re Bartleit, 197 NW. 2865, 
47 SD 208 


68. In re Zirinsky, 256 N.YS 493, 
234 App Div. 470—6 CJ. p 599 note 
43 


64. People v Gilmore, 177 NH 710, 
345 Ill 28 


65. People v Blakemore, 141 NB 
188, 809 Ill 311—6 CJ p 6599 note 
44. 


66. In re Meighen, 214 NW 848, 61 
SD 459—6 CJ. p 599 note 45. 


67. In re Durst, 289 NYS. $16, 228 
' App Div. 2656. 


6&8. Smith v. State, 1 Yerg (Tenn ) 
228 


69. Matter of Chadsey, 126 NYS 
456, 141 AppDiv 458, affirmed 95 
ND 1124, 201 N.Y 6572 


7O. In re Neary, (Okl) 50 P (2d) 
11196 CJ. p 599 note 49 


712 Dillon v State, 6 Tex 6565. 


72. Matter of Deringer, 12 Phila 
(Pa) 217 


73. In re Information to Discipline 
Certain Attorneys of Sanitary Dist 
of Chicago, 184 NH 388, 861 Ill 
206 


74 Jones’ Case, 12 PaCo 229. 


75. Cal—Carpenter v State Bar of 
California, 293 P 450, 210 Cal 630 

NY—iIn re Yardum, 218 N.Y.S. 6, 
218 App Div 184. 

6 C.J. p 599 note 53. 


Concealing attorneyship 
It is unethical for a lawyer to con- 
ceal his attorneyship, especially 


when dealing with lajman—In re 
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Yardum, 218 NYS 6, 218 App Div. 
134 


76 Matter of Goldberg, 
972 


77. In re Naphtaly, (Cal) 14 Cent. 
LJ 96 


78 Matter of Joseph, 120 NYS 
185 App Div 589 


79. Hx p. Kricger, 7 Mo.ipp 


80. In re Goldberg, 63 NYS 
49 App Div 357 


SL People v Kecgan, 32 P 424, 18 
Colo 287, 36 AmSR 274—6 CJ. p 
599 note 59 


82. Pa—Matter of Carter, 1 Phila 
5607. 

Tenn —Turner v. St. John, 8 Coldw 
876. 


83. Matter of Pascal, 131 NYS 823, 
146 App Div 886 


&. In re Waggoner, 199 N.W 3244, 
478SD 401—6 CJ p 599 note 63. 


Unethical defense 

Attorney in disbarment proceed- 
ings 1s gullty of unethical and un- 
professional conduct in interposing 
@ defense that a prisoner who had 
escaped while being transported to 
another state by the attorney at his 
request was not legally held by the 
sheriff because logal commitment had 
not been issued—In re Waggoner, 
206 NW 427, 49 SD 78. 


85. In re Enright, 31 A 1786, 67 Vt 
85L. 


86. Chreste v. Commonwealth, 186 


29 NYS. 


793, 


367. 
393, 


SW 919, 171 Ky 77, AnnCas 
1918E 122 
87. In re Kelly, 188 N.Y.S. 6502, 197 


App Div. 41 
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of annual license fee 88 appcaring in court to par- 
ticipate in a case in a drunk and intoxicated con- 
dition ;89 suspension or disbarment by sister state ;9° 
giving false testimony before investigating board ;®! 
failure to appear and answer charges before disci- 
plinary committee ,9* assisting a corporation or an- 
other to practice law;®3 passing bad checks,®4 fo- 
menting litigation or instigating lawsuits ,95 bringing 
actions to extort money,®6 bringing actions on 
groundless claims,®? advising prosecution of actions 
without having been consulted by plaintiff 98 bring- 
ing actions in supreme court instead of municipal 
court because of greater likelihood of settlement by 
insurance companies ,99 agreeing to defend persons 
in advance of commission of criminal offense,! ad- 
vising or aiding person to obtain property other than 
by orderiy processes of law,? fraudulently procur- 
ing money on false drafts and procuring estate funds 
from executor without security,® obtaining claims 
against person for purpose of filing petition 1n bank- 
ruptcy;* signing client’s name to affidavit of in- 
ability to pay costs,5 obstructing the Draft Act, 
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obtaining information from grand jurors concern- 
ing their official action;? having claims assigned 
to resident of a town adjoining a city so that suit 
could be filed before town justice 1n violation of stat- 
ute;® violation of escrow agreement; intention- 
al violation of the law or constitution,10 

Insufficient grounds. The following acts, by rea- 
son of the circumstances of the particular case, have 
been held insufficient to warrant suspension or dis- 
barment: Making motion on ground not supported 
by facts ;11 bringing a suit which the attorney knows 
cannot be maintamed for want of jurisdiction,12 
charging term fees according to a rule of the county 
bar ,18 submitting an illegal and excessive bill of 
costs ;14 conspiring to sell to a newspaper a con- 
fession of one accused of murder;15 taking a false 
acknowledgment as notary public;!6 specializing in 
personal injury cases;17 soliciting claims in aid of 
client’s interest18 without misrepresentation ;19 mak- 
ing contingent fee contracts 29 faslure to have client 
correct false testimony before leaving witness 
stand;21 employment of mvestigators;?2 irregular 


se. In re Gibson, 4 P (2d) 648, 35 

NM 6550 

Penalty of suspension from prac- 
tice fox noupayment of annual h- 
cense fee provided hy 1937 amend- 
ment to State Bar Act will not be 
umposed fur delinquency occurring 
under original act (L. [10927] ¢ 113 § 
2, amending L[1935] ¢ 100 § 10) — 
In re Gibson, 4 P (2d) 643, 35 NM 
550. 


89. In re Macv, 196 P 1096, 109 Kan 
1614ALR 848 


90. Minn —In re Leverson, 261 N.W 
480. 
SD—In re Drown, 2644 NW 621. 


91. In re Kohler, 370 NYS 684, 240 
App Div 501—In re Branch, 165 N 
Y.S 688, 178 AppDiv 685 


92. In re Morris, 14 Pa Dist. & Co 
164 


93. Cal—Smallberg v State Bar of 
California, 297 P 916, 212 Cal 113 

Minn —In re Ottcerncas, 238 NW. 318, 
181 Minn 254, 73 ALR 1819 

N Y.—In 1c Pace, 166 NYS 641, 170 
App Div 818. 


84 Minn—In re Karais, 202 N.W 
71, 162 Minn &0 

NJ—In re P, 169 A 25,111 NJ Law 
569 

NY—In re Schiel, 262 NYS 758, 
212 App Div 306 


35 In re Cohen, 159 NB 
Mass 484,65 ALR 12809 


“Interest,” within a statute pro- 
hibiting attorncy from oncouraging 
litigations from motive of interest, 
means something more than an im- 
personal desire to assert or vindicate 
a right—dIn re Eaton, 236 N.W. 587, 
€0 N.D 580. 


495, 261 


“Pasmon,” within a statute pro- 
hibiting attorney from encouraging 
litigution from motive of passion, 
denotes malice, antipathy, hatred, or 
levenge —In re Haton, 285 NW. 587, 
60 ND 680 


96 In re Macy, 196 P. 
Kan 1,14 ALR 848 


97. In re Macy, supra 


96. Smallberg v State Bar of Cali- 
fornia, 297 P 916, 212 Cal 1138 


99. In re Schneidkraut, 246 NYS 
505, 231 App Div. 109. 


1. In re Lemisch, 184 A 72, 321 Pa 
110—In re Disbarment fProceed- 
ings, 184 A. 59, 821 Pa. &1 


2. Colo—People ex rel. Colorado 
Bar Asan vo ——————, Attor- 
ney at Law, 295 P 917, 88 Colo 
325—People vy Kelley, 285 P. 767, 
87 Colo 8&8 

NM-—In re Hittson, 150 P 738, 20 
NM 319, URA1916A 1171 


3. In re Rogers, 285 N.YS 718, 326 
App Div 470 

4 People v. Ginsberg, 285 P. 758, 87 
Colo 115 

& People v Johnson, 176 NE. 278, 
344 Ill 132 

6 In re Margolis, 112 A. 478, 269 
Pa 206,12 ALR 1186 


7 In re Hiitson, 150 P 733, 20 N 
M 319, LRAI191GA 117L 


S& Inre An Attorney, 154 N YS. 708, 
170 pp Div 922 


® In re Tanz, 260 NYS 219, 236 
App Div 6559—In re Furstenburg, 
243 N.YS 9, 330 App Div. 166 

10. US—Bartos v U S Driustrict 
Court for District of Nebraska, (C 
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1095, 109 


CANeb) 19 (2d) 723, revermng 
(DC) In re Bartos, 18 FB’ (2d) 1388. 
NM—In re Margolis, 29 Pa Dist. 
1134 
ll. Miletcher v. Daingerfield, 20 Cal. 
427 


12. Hinckley v. Krug, 34 P. 118, 4 
CalUnrep Cas 208 


13. In re Aldrich, 86 A. 801, 86 Vt. 
581 


14 Matter of Zirinsky, 148 N.YS 
617, 168 App Div 960 


15. In re Haymond, 53 P. 899, 121 
Cal 885 


16. Matter of Barnard, 136 N.YS 
185, 151 App Div. 580 


17. In re Sizer, 267 SW. 922, 306 
Mo 366 


1a People v. Edelson, 146 NE. 246, 
318 Ill 601 


For petition in bankruptcy 

Attorneys who solicited claims 
for purpose of having creditors suf- 
ficient to authorize a petition in 
bankruptcy, and represented the pe- 
titioners in bankruptcy under a mis- 
taken belief that they had authority, 
were held not guilty of unprofes- 
gional conduct, warranting suspen- 
sion—People v. Hdelgzon, 145 NB 
246, 818 Ill 601. 


19. People v. Ashton, 180 NE. 440, 
347 ILL 570 


20. In re Sizer, 267 S.W. 922, 306 
Mo. 3566 

@. In re Hoover, (Ariz.) 46 P (24) 
647. 


22. In re Sizer, 267 S.W. 922, 306 Mo. 
$56. 


§ 24 


conduct by attorney employed by accused prior to 
his own admission to the bar;*8 advancing living 
expenses to needy client;*4 belligerent and head- 
strong attitude, temper and disposition;*5 securing 
release of aliens from military service;?® settling 
infants’ cases without a court order?’ especially 
where the court failed or refused to fix a fee 28 re- 
fusal to answer questions in ambulance-chasing in- 
vestigation on ground of privilege, but no such 
claim made in disciplinary proceedings ;29 tender- 
ing bill for services to decedent, corroborated by 
executor, and then withdrawing claim after stubborn 
contest in court;*9 volunteering services to necdy 
lingants ,31 turning over to another attorney work 
which accused did not have time to perform, or m 
preparing papers for such attorney and indorsing 
such other attorney’s name thereon;82 bringing 
contempt proceedings to collect judgment from trus- 
tee after delay and various proceedings ,83 partici- 
pation in friendly suit to secure authorization of set- 
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tlement of claims for personal injuries to infants ;?4 
solicitation of few isolated cases in attorncy’s behalf 
for which he paid no commission 85 


§ 24. ——— Nonprofessional Misconduct 


Generally, conduct of an attorney outside his pro- 
fessional capacity which shows him to be unfit to manage 
the affairs of others is ground for his suspension or dis- 
barment. 


Commonly, an attorney is free to engage in com- 
mercial pursuits of an honorable character and to 
advertise and to extend his purely mercantile busi- 
ness honestly and fairly by ordinary commercial 
methods,26 While it has been held that the court 
has no jurisdiction to disbar an attorney for mis- 
conduct committed in his individual capacity and 
not in a professional capacity,8? as a general rule 
an attorney may be suspended or disbarred for such 
misconduct unconnected with his professional duties 
as shows him to be an unfit and unsafe person to 
manage the legal business of others,°® although it 


23. In re Kling, 186 P. 152, 44 Cal |[S& In re Wilson, 170 NYS. 725. 


App 267 


m% Ill—People v. McCallum, 173 N. 


H. 827, 841 TL. 678 


NY—In re Cherry, 240 NYS 282, 


228 App.Div 4658. 


25. People v A’Brunswick, 146 NBD 
488, 815 Ill 442 


a6. In re Arctander, 188 P. 380, 110 


Wash. 296. 
27. 


N.Y.S. 274, 228 App Div. 497. 


28. In re Fink, 241 NYS. 886, 229 
App Div. 388—In re Jeromer, 289 
NYS. 804, 228 App Div. 123—In re 


Goldberg, 288 NYS. 278, 227 App 
Div. 502. 


29. In re Schneidkraut, 246 N.YS. 


605, 231 App Div. 109. 
20. In re Campbell, 1 Ohio App. 418 


al. In re Ades, (DC Md) 6 F Supp 
467. 


im mazy casos 


Where no proceedings were tak- 
en ln any court to punish attorney 
for volunteering, at request of cer- 
tain organization, services in defense 
of a colored man accused of muzdor 
in hostile community, tender of gerv- 
ices in subsequent cases under simi- 
lar circumstances should not be 


made the subject of punitive action 
—In re Ades, (DCMd) 6 FSupp 
467 
Wohfying court 

Attorney voljunteering services in 
defense of accused should notify and 
consult with court whose duty it 1s, 
at least in capital cases, to provide 
counsel—In re Ades, (DCMd) 6 
F.Supp 467 


3% In re Wilmarth, 172 N.W. 9321, 
42 SD. 76. 


In re Schlemmer, 247 NYS. 9, 
281 App Div 202—In re Linden, 240 


*& %In re Wilbur, 239 NY.S. 483 
228 AppDiv 197. 


35. In re Seidman, 240 N.YS. 692, 
228 App Div. 616. 


36. In re Thibodeau, (Mass) 3 NB 
(2d) 749. 


Where attorney conducting asso. 
clation, furnishing legal service to 
members, sent to members a list of 
attorneys which the members could 
select but permitted them to engage 
unlisted attorneys, the fact that a 
partner of such attorney and the son 
of a partner were named in the list 
was held not to show impropriety, 
where the attorney’s law firm did not 
derive any direct advantage there- 
from, but such listed attorneys were 
permitted to retain moneys received 
for services rendered to the members 
—In re Thibodeau, (Mass) 8 NB 
(2d) 749,106 ALR 542 


a7. Ark—Maloney v. State ex rel 
Cypert, 32 SW (2d) 428 

La—State v. Weber, 75 So 111, 141 
Ia 448—State v. Fourchy, 81 So 
325, 106 La 748 

Tex—Lotto v. State, (CivApp) 208 
SW 568 


388 US—Bartos v. U S Dist Court 
for Dist of Nebraska, (CC A Neb ) 
19 F (3d) 723, reveraing (DC) In 
ra Bartos, 13 F (2d) 138 

Cal—tIn re Shattuck, 279 P. 998, 208 
Cal 6 

Colo—People v. Allen, 295 P. 1107, 
88 Colo 283. 

Conn —Grilevance Commuttee of 
Hartford County Bar v_ Broder, 
152 A 292, 112 Conn 268, 269 

Fla—Gou'd v State, 127 So. 309, 99 
Flea 662,69 ALR 699 

Hawau-—~In re MijJls, 17 Hawai 664, 
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Idaho—In re Baum, 186 P. 927, 83 
Idaho 676 


*|Ill1—In re Information to Discipline 


Certain Attorneys of Sanitary Dist. 
of Chicago, 184 NE 352, 351 IIL 
206—Pecople v. Meyerovitz, 116 N. 
BH 189, 378 Ill 8&6 

Kan—In re Wilson, 280 P. 748, 128 
Kan 657 

Mass—In re Carver, 112 NE 877, 
234 Mass. 169 

Minn—In re Waleen, 250 NW. 798, 
190 Minn i18—In re Moerke, 288 
NW. 690, 184 Minn 314—In re 
Westphal, 237 NW. 698, 184 Minn. 
28—In re Skinner, 214 NW 662, 
171 Minn 437—In re Cary, 177 N. 
W 801, 146 Minn 80,9 ALR 1272. 

Mont—In re Young, 250 P 957, 77 
Mont 332—In re McCue, 248 P. 
187, 77 Mont. 47—In re Callcotte, 
187 P. 1019, 57 Mont 297 

Neb—State v Scoville, 243 NW. 
269, 128 Neb 457, followed in State 
ex rel Good v Black, 251 N.W. 109, 
125 Neb 382 

NY-—In re Dolphin, 147 NB 538, 
240 NY 89, dismissing appeal 203 
N.¥S 472, 208 App Div 323—In 
re Wilcox, 276 N.Y S. 463, 243 App. 
Div 1038—In re Leder, 372 NYS&. 
164, 242 Anp Div 641—In re Fisch- 
er, 217 NYS 168, 231 App Div. 
198—In re Goldstein, 220 N Y.S 
478, 230 App Div 107, modifying 
218 NYS 941, 218 AnpDiv 799— 
In re Somerville, 170 NYS $79, 
188 App Div 4465—In re Isincs, 158 
NYS 408, 178 App Div 181. 

Okl—In re Osmond, 64 P.(%d) $19, 
174 OkL 561—In ro Hills, 40 P.(2d) 
1081, 170 Okl 427—Warkentin v. 
Kleinwachter, 27 P.(2d) 160, 166 
Okl 218—State v Jefferson, 193 P. 
44, 79 Oki 288. 

Or—State v. Mannix, 288 P 607, 133 
Or. 829, rehearing denied 290 P. 


7 C.J.8. 


7145, 133 Or 829—State v. Estes, 
209 P. 486, 105 Or 222 

Pa—In re Wolfe’s Disbarment, 135 
A 1732, 288 Pa 381,50 ALR 380 

8 D—In re Morrison, 178 NW 732, 
48 SD 185 

Utah—lIn re Burton, 246 P. 188, 67 
Utah 118. 

Va—Norfolk & Portsmouth Bar 
Ass'n v Drewry, 172 SE 282, 161 
Va 833 

Wash—In re Snelling, 224 P. 600, 
129 Wash 56—In re Ward, 179 P. 
76, 196 Wash 147—In re Turner, 
176 P 382, 104 Wash 276 

Wis —State v Ingram, 248 NW. 916, 
912 Wis 142—In re Richter, 204 
NW 1492, 187 Wis 490, 41 ALR 
4865. 

¢CcJ p 600 note 78 


Immorality or dishonesty 

Unprofessional misconduct which 
would justify disbarment must have 
an element of immorality or dishon- 
esty, or be of such character as to 
be in violation of private interests 
or the public good—People v. Baker, 
142 NBD 664, 311 Tl. 66, 31 ALR 
787—In re Burton, 246 P. 188, 67 
Utah 118. 


Statute authorizing suspension of 
attorney's license for any “unlawful 
or dishonest or unworthy or corrupt 
or unprofessional conduct” has been 
held to authorize discipline or disbar- 
ment for conduct committed out of 
court or disconnected with discharge 
of any professional duty —Norfolk 
& Portsmouth Bar Ass’n v. Drewry, 
172 SH 282, 161 Va. 838 


Perjury ac a witness 

(1) It has been held that an attor- 
ney who perjures himself while a 
witness 1n a proceeding may be dis- 
barred -——In re Ulmer, 167 NH 749, 
268 Mass. 873—In re Herts, 211 N.W 
678, 169 Minn 431—In re O'Keefe, 
175 P. 6593, 6565 Mont. 200—In re 
Popper, 184 N.YS 406, 193 App Div 
605, 89 N.¥ Cr 6. 


(2) Technical perjury is not nec 
essary —In re Popper, supra 


(3) Nor is it any excuse or defense 
that the court was not deceived — 
In re O'Keefe, supra. 


(4) To the contrary it has been 
held that an attorney who gives false 
testimony or makes a false affidavit 
in a judicial proceeding in which he 
was not acting as attorney has been 
held not hable to suspension or dis- 
bazment, since in such a case he us 
privileged to the same extent as any 
other witness from any punishment 
except a criminal prosecution— 
Beckner v. Commonwealth, 103 SW. 
378, 126 Ky. 318, 81 Ky L. 708, 128 
AmSR 287. 


Particular misconduct held to author. 
ize action. 
(1) Conviction of attorney for con- 
version of his employer's money 
while acting as officer of a trust 
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company, notwithstanding that he 
had not been actually engaged in the 
practice of law—lIn re Arrow, 290 N. 
YS 677, 248 App Div. 490. 


(3) Delivering public addresses 
under auspices of I. W. W., whose 
literature, teaching sabotage and 
criminal syndicalism and advocating 
serious crimes, was circulated among 
iis listeners with his knowledge.— 
In re Smith, 288 P. 288, 188 Wash. 
145, 48 ALR 102. 


(3) Habitual drunkenness —Wood 
v. State, 165 SH 908, 46 Ga App 783 
—In re Maley, 1 NH (2d) 495, 868 
Ill 149 


(4) Obtaining money by false 
promise of marriage—In re Raul- 
eanu, 282 NYS 175, 226 App Div. 
90. 


(5) Owning monetary interest in 
social club in which card games for 
money stakes were played required 
hig suspension—In re Fischer, 247 
N Y.8S. 168, 281 App Div. 198. 


(6) Passing bad checks—In re 
MoCue, 248 P. 187, 77 Mont. 47— 
State ex rel Sorensen vy. Ireland, 251 
NW 119, 125 Neb. 570—In re Kam- 
merlohr, 157 N ¥ 8. 988, 171 App Div. 
781—State v Mannix, 388 P. 507, 138 
Or. 829, rehearing denied 290 P. 746, 
183 Or. 329. 


(7) Testifying as character wit- 
ness for known criminal—TIn re 
Schachne, (DCN.Y.) 5 F.Supp. 680. 


(8) Use by attorney of a petition 
addressed to Chicago Bar Association 
charging high federal government of- 
ficial with unprofessional conduct in 
handling of an estate, and of a pe- 
tition to probate court involving 
same matter, in attempt by threat 
of a public scandal involving the 
federal administration, to secure a& 
governmental appointment for him- 
helf—In re Malmin, 4 NB (2d) 111, 
364 Ill 164. 


(9) Vouching for validity of su- 
persedcas bond of underworld char- 
acter without investigating vahdity 
of the obligation—In re Maben, 37 
P (2d) 601, 167 Okl 111. 


(10) Where attorney, in response 
to question in verified application for 
third marriage lcense whether he 
was divorced, a widower, or single, 
had answered, “Single,” when, in 
fact, his firat marriage had been an- 
nulled and he had been divorced from 
second wife by unexpired California 
interlocutory decree, such conduct 
was held not excusable even if the 
attorney misconstrued the law and 
deemed himself free to in 
another state—In re Schecht, 275 N. 
Y.S. 712, 243 AppDiv. 495. 


Particular acts held not ground for 
suspension or disbarment 

(1) Contract to obtain appoint- 

ment of another to public office—EHx 

parte Redmond, 125 So. 838, 156 Miss 


439, 
763 
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(2) Acts committed and opinions 
expressed by an attorney of the su- 
preme court during the war, which 
were not in eccord with the standard 
of patriotism set by the bar associa- 
tion and observed by the average 
citizen and member of the profession, 
but which nevertheless did not 
amount to treason, nor to a violation 
of the espionage law then in force 
(US Comp 8t [1918] US Comp.S8t An- 
not Suppl [1919] §§ 10212a-—10212h), 
or of any federal or state statute, 
nor to a violation of the oath and 
duties of an attorney, as prescribed 
by the statutes and the decisions and 
rules of this court—In re Clifton, 
196 P. 670, 338 Idaho 614, 19 ALR 
931. 


(8) Conduct of an assistant cor- 
poration counsel assigned to the po- 
lice department in erroneously or- 
dering the arrest of a witness at a 
hearing before the chief police in- 
spector—In re Dolphin, 208 NYS. 
472, 208 App Div 228, appeal dismiss- 
ed 147 NE 588, 240 N.Y. 89. 


(4) Instructing and preparing ap- 
plicants for admission to the bar for 
taking the examination before the 
board of law examiners, for which 
he conducted quiz classes for com- 
pensation, although accused must 
not advertise or represent that he 
can or will furnish his students with 
@ question or questions which are to 
be used by the board of law examun- 
ers in the examination of the appli- 
cants—People v Baker, 142 NE. 664, 
311 Ill 66, 81 ALR. 787. 


(5) Shooting and injury of two 
persons under claimed right of de- 
fonse of self or property, even if not 
justified.—State v Metcalfe, 214 N. 
W. 874, 204 Iowa 128 


(6) Stopping payment of check, is- 
sued to enable borrower to obtain 
release of property from attach- 
ment, after borrower had informcd 
attorney that borrower could not 
repay loan.—Wearkentin v. EKlein- 
wachter, 27 P (2d) 160, 166 OklL 218. 


(7) Where attorney, to obtain de- 
livery of cleaned and repaired fur 
coat for wife, delivered a check for 
small amount, but told the furrier 
that the check was postdated and not 
good at the time, and that the at- 
torney expected to make uit good by 
depositing an expected fee and re 
quosted the furrier to hold the check 
until the following Tuesday, but the 
expected fee did not materialize it 
was held not to warrant disciplinary 
action against the attorney, although 
his checking account had been closed 
for some time when the check was 
delivered—iIn re Hyman, 275 N Y.S. 
708, 242 App Div. 492. 


Conviction of crime not committed in 
professional capacity as ground 
for disbarment see supra § 21. 
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has been held in some cases that an attorney will 
not be disbarred for misconduct not in his profes- 
sional capacity unless such misconduct is infamous 
or very gross.29 While it has been held that an 
attorney acting in ordinary business transactions 
must exercise a higher degree of care than 1s re- 
quired of a Jayman in the conduct of his private af- 
fairs,40 it has also been held that when an attorney 
steps aside from his duties as a member of the 
profession, and engages m business affairs of any 
character with persons who repose no special con- 
fidence in him and to whom he owes no personal 
obligations, no rule of law compels him to be more 
careful than the ordinary business man.‘ 

Attorney occupying judicial position. The court 
may disbar an attorney betraying a lack of moral 
qualifications although acting as a judge, notwith- 
standing the misconduct bore no relation to his du- 
ties and responsibilities in his professional capacity.*? 


§ 25. Defenses 


a. In general 
b. Limitations and laches 
c. Settlement with client 
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a. In General 


Technical defenses are unavailable toe an attorney 
where he knows his conduct was ethically wrong. Failure 
to interpose a defense Is a walver thereof. 


An attorney charged with delinquencies should 
admit them and make such truthful explanations as 
he may, and should not rely on technical defenscs 
or employ sophistry m argument in an attempt to 
establish a superficial justification.45 Thus, the youth 
and inexperience! motive for the act,*° honest be- 
lief of the attorney,4® physical disabilities of the at- 
torney,47 or his financial needs,!*§ voluntary intox- 
ication,*9 habitual drunkenness,59 or previous good 
character5! of the accused attorney is no defense to 
a disbarment proceeding. Nor is the motive for pre- 
ferring the charges®2 such as for the prrpose of col- 
lecting money previously converted by the attorney,53 
or for personal spite and revenge,5* a defense, 1f the 
charges are true. Also, it 1s no defense that the 
attorney has escaped criminal responsibility,55 or has 
testified to his connection with the crime charged.56 
Nor 1s it any defense that others in the community 
have been guilty of the same offensc,5? that the at- 


39. US—Bartos v. U. 8. District 
Court for District of Nebraska, (C. 
C.A Neb) 19 F (2d) 722, reversing 
(DC) In re Bartos, 18 ¥ (2d) 188 

Tll—People v Hoering, 148 NB 299, 
817 Til 390. 

Utah.—In re Jones, 249 P. 803, 68 
Utah 218 

6 CJ. p 600 note 80. 

Changing uame of grantee In deed 
Attorney’s change of name of 

grantee after execution of deed was 

held under the circumstances, not 

@ sufficiently serious matter to jus- 

tify disbarment or suspension —In 

re Jones, 249 P 803, 68 Utah 218. 


40. IIinn—In re Waleen, 250 NW. 
798, 190 Minn 18 

N Y—Feiber v Copeland, 250 N. YS 
429, 282 App.Div 604. 


Same standards 

That attorney who had collected, 
and appropriated to his own use, 
money which he received in payment 
for stock which he had sold for a 
client, may have been acting in the 
matter as agent instead of attorney 
for the clent, was held not to bar 
consideration of such conduct in 
discipline proceeding, since attorneys 
are held to the same standard of fair 
dealing in their private as in their 
professional character—In re Han- 
sen, (Mont) 54 P (2d) 882. 


41. Cal—tIn re Soale, 159 P. 1065, 81 
CalApp 144 

Okl —Warkentin v Kleinwachter, 27 
P.(2d) 160, 166 Okl. 218, 

SD—In re Case, 182 NW. 638, 44 
SD 120 

6CJ p 600 note 79. 


4. mere business transaction by|/48 Ill—People v. Grusd, 148 NB 


which somebody purchased from a 


860, 318 Ill 44 


lawyer property, with which she be-| N ¥—In re Warrick, 278 NYS 132, 


came dissatisfied, cannot afford 
ground tor disbarment, where the 
lawyer did not act as her attorney 
nor in a confidential relation, and 
kept within the law-—Bubler  v. 
Trick, 144 NE. 840, 195 Ind. 190 


42. In re Stolen, 214 NW. 379, 198 
Wis 602, 55 ALR 1855, affirmed 
216 NW. 127, 198 Wis. 602, 55 AL 
FR 1855 


money from criminal 

The action of a supernor court 
judge in borrowing money from no- 
torious bootleggers was held to re- 
quire his disbarment —In re Stolen, 
214 NW 879, 1938 Wis 602,55 ALR 
1355, affirmed 216 NW. 127, 193 Wis 
602, 55 ALR. 18656 


43. In re Feinstein, 258 N.Y.S. 455, 
283 App Div 541. 


Wechnical legal defenses are not 
available to an attorney in a disci- 
plinary proceeding where he knows 
lus conduct was ethically and moral- 
ly without support.—In re Informa- 
tion to Discipline Certain Attorneys 
of Sanitary Dist of Chicago, 184 N 
E. 882, 361 Dl 206. 

44. In re Breidt, 94 A. 214, 84 NI 

Hq 222—6 C.J. p 602 note 96 
45. State v. Woerndle, 220 P. 744, 

109 Or 461. 

46. In re Coleman, 156 NYS. 487, 

170 App Div. 637. 

47. In re Warrick, 278 NYS 182, 

244 App Div. 48—In re Hyman, 174 

N.Y S 806, 186 App Div. 263. 
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244 AppD.v 48—In re Cunning- 
ham, 267 NYS 846, 239 App Div. 
114—In re Campbell, 260 NYS 80, 
236 App Div 429—In re Polline, 
244 NYS 201, 230 AppDiv 318— 
In re MckEveety, 195 N : 343, 
202 App Div 79—In re Eailey, 177 
NYS 847, 188 App Div 632—In re 
Hymin, 174 NYS 806, 186 App. 
Div. 268 


4p. Stnte v. Ledbetter, 260 P. 464, 
127 Okl 85 


BO. People v Tracey, 145 N.HL 665, 
$14 Ill 484. 


51. People v Johnson, 176 N.B. 278, 
344 Ill 182—6 CJ p 602 note 97. 


52. In re Siser, 267 SW. 922, 306 
Mo 3656. 


53. In re Heath, 227 N.W. 892, 178 
Minn. 647. 


5 Ill—People v. Holt, 116 NE. 
612, 279 Till 107—People y. Harris, 
112 NE $78, 273 TIL 413. 

Mont—In re Hansen, 64 P (2d) 882. 

Oki—In re Kelley, 28 P.(2d) 6564, 
167 Okl. 142 

6 CJ p 602 note 99. 


5. US—vU §&8. v. Parks, (C.C Colo) 
938 F 414 

N.¥ —Matter of Robinson, 136 N.Y 8. 
648, 151 App Div 689, afhrmed 103 
NE 160, 209 NY 364 


86. Matter of Rouss, 147 N Y.S. 713, 
162 App Div. 496 


87. Tll—In re Information to Dis 
cipline Certain Attorneys of Sani- 


7 C.J.S8. 


torney has reformed,58 that attorney representing 
party in civil action had no duty to take part in 
prosecution of case as state’s attorney after change 
of venue was granted,5® that the misconduct has cre- 
ated a civil liability,®® that the attorney was 1g- 
norant of the law violated,®1 that he was acting for 
himself and not for another, ®? that legal advice, while 
holding office of juvenile judge, was given in a for- 
eign jurisdiction,®§ that a partnership existed be- 
tween an attorney and another whom he defrauded 
by acts involving moral turpitude,®4 that disbarment 
would disqualify the attorney from holding office as 
commonwealth’s attorney,®5 that a civil action to 
collect the money was dismissed by the plaint1ff,56 
or terminated in verdict and judgment for respond- 
ent,§7 that only a breach of contract occurred,®8 that 
attorney’s opportunity for commission of reprchensi- 
ble actions was created in part by the client,®9 or 
that his client has not complained and may not have 
been injured.70 Long and intimate friendship with 
client,71 failure of client to object because plain- 
tiff’s attorney represented him in a former related 
action arising out of the same matter,?? threat of 
mandamus or criminal prosecution,’$ or acquiescence 
to misuse of fund by one not entitled thereto,74 con- 
stitutes no defense. Also, an unauthorized invest- 
ment of a client’s funds 1s no defense for failure 
to pay the money to the client,75 and an attorney of 
record, who actually keeps mm touch with the mat- 
ters, may not escape responsibility on the plea that 
the counsel he retained is to blame,’ and an attor- 


tary Dist of Chicago, 184 NH 332, 
851 Ill 206——-FPeople v Jackson, 153 
NE 621, 322 Ill 618. 

Ohio—In re Meck, 200 NE. 478, 61 
Ohio App 237. 

6CJ p 602 note 6. 


58. Ga—Wood v State, 165 SE 908, 


SD 602 


86 Colo. 458. 
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§D—In re Schull, 127 NW. 541, 25 


62. Matter of Bauder, 
761, 188 Anp Div 346. 


6s. Yeople v Lindsey, 283 P. 
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ney who had ordered his card printed as an adver- 
tisement in a foreign paper, cannot avoid responsi- 
bility for the insertion of the name and address of 
a disbarred attorney having offices 1n the same suite 
by a claim that he had only seen the advertisement 
once and merely noticed his name, the advertisement 
being in a language not understood.?7 The failure 
of the client to make a demand for the payment 
of money may be of some weight in considermg 
the excuse of forgetfulness.78 


An attorney is not justified in wrongfully deviating 
from a strict performance of his duty to the court 
because of a bona fide belief that his adversary 1s 
altempting to take an unfair advantage,’? nor is an 
attorney relieved of this duty because he engages in 
gratuitous employment for a client,89 and a conten- 
t10n that an investigation, under authority of a stat- 
ute not 1n effect at the time the acts were committed, 
1s ex post facto is without merit.81 Also, the prin- 
ciple that ratification is equivalent to antecedent 
authority 1s inapplicable 1n a proceeding to discipline 
an attorney for conversion of his client’s funds so 
as to constitute a defense thereto.82 The capacity 
of a sanitary district to contract for services of 
attorneys 1s no defense to a charge that the attor- 
neys participated in a wrongful use of public funds 
where they reasonably knew they could not, in good 
conscience, remain partics to such contract,83 nor 
is 1t a defense that the attorneys waited for work 
without realizing the injustice of taking public funds 
without a return therefor.84 


7% In re Information to Discipline 
Certain Attorneys of Sanitary Dist. 
of Chicago, 184 NE. 383, 361 TL 
206 

74 In re McKee, 188 NYS. 768, 197 
App Div 192 


75. In re Gery, 130 A. 307, 284 Pa. 


1132 N.YS 


45 GaApp 783 
Pa-—JIn re Rosenbaum, 150 A. 748, 

300 Pa 465 
SD—In re Webb, 159 N.W. 107, 37 

D 609. 

Attorney’s claim of rehabilitation 
in disciplinary proceedings should be 
evidenced by an honest intent to 
make whatever amends are neces- 
sary to clear record of past conduct 
and by his attitude of cooperation 
with the persons whose legal duty is 
to investigate his conduct and make 
proper recommendations to the su- 
preme court—-Wood v State Bar of 
Californiu, (Cal) 68 P.(2d) 1280. 


59. People v Hickman, 128 NZ. 484, 
294 Ill 471, 

60. Maggart v. State Gar of Califor- 
nia, (Cal) 61 P (2d) 451—Jacobs 
v State Bar of California, 25 P. 
(2d) 401, 219 Cal 59 

6l. NY—Matter of Robinson, 
N.YS 193, 140 AppDiv. 329. 


125 


6% In re Cruickshank, 190 P. 1088, 
47 CalApp 496 

65. Commonwealth v Stump, 57 8. 
W (2d) 524, 247 Ky 6589. 

66. In re Maloney, 153 N.W 385, 35 
ND 1 

67. In re Egan, 154 NW 6521, 36 8 
D 228 

68. In re Levinson, 188 NYS 730, 
197 AppDiv 46, reargument de- 
med 191 N.YS. 935, 199 App Div. 
966. 


69. In re Casey, 195 NE. 39, 359 Ti 
496. 


70. In re Hendrick, 241 NYS 60, 
229 App Div. 100—In re Steinberg, 


184 NYS. 450, 198 App Div. 502—-/ 82. 


In re Dall, 171 N.YS 489, 184 App 
Div 18—6 CJ. p 602 note 9. 


71. State v. Woodville, 108 So. 809, 
161 La 125, 

72. Michel v. McKenna, 327 
$96, 199 Wis 608 


765 


N.W 


131, 

76. In re Heimsoth, 248 NYS. 149, 
229 App Div 194, affirmed 1765 N.E. 
112, 255 N.Y 409 


77. In re Treadwell, 162 N.YS. 554, 
175 App Div. 8383 

78. In re McCue, 261 P. 341, 80 
Mont 537 


79. In re Hittson, 150 P 783, 30 N. 
M 319, LRAIL916A 1171. 


80. In re Moore, 150 P. 736, 20 N.M. 
$12. 


Sl. In re Winne, 280 P. 118%, 208 Cal. 
$5. 


People v Hillyer, 297 P. 1004, 88 
Colo 428. 


83. In re Information to Discipline 
Certain Attorneys ot Sanitary Dist. 
of Chicago, 184 NH 332, 351 IIL 
206 


84. In re Information to Discipline 
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The fact that evidence of misconduct was heard 
at a former disciplinary proceeding 1s no defense 
to a subsequent proceeding where no formal charge 
based on such misconduct had been made 1n the first 
proceeding ,§5 and where an attorney, agaist whom 
a rule for disbarment was pending, made statements 
reflecting on the judge, but later apologized, a state- 
ment by the judge that the matter 1s ended has been 
held to relate to the contempt and not to the rule for 
disbarment which had not been considered by the 
court at that time 86 


It is a good defense that the misconduct was com- 
mitted by a partner or clerk without authority or 
knowledge of the accused8? or that the attorney hon- 
estly considered he was not the attorney or agent 
of the party and acted accordingly.8§ 

Failure to interpose a defense constitutes a waiv- 
er thereof.®9 

Acquittal of a criminal charge, pardon, etc., as a 
defense is treated supra § 21. 


b. Limitations and Laches 


General statutes of limitations are not applicable to 
disciplinary proceedings, although staleness of a charge 
may prevent its being considered. Special statutes, If 
valid, will bar the prosecution of such a proceeding 


The general statute of limitations is no defense 
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to a proceeding for the disbarment or suspension of 
an attorney,9 nor will the courts establish a limita- 
tion as to the time in which such proceedings may 
be instituted by analogy to the statute of limitations 
unless, from the nature or circumstances of the par- 
ticular case, it appears that 1t would be unjust or un- 
fair to require the attorney to answer as to such oc- 
currences.91 


Staleness in a charge against an attorney may 
prevent its being considered, because an unreason- 
able delay in the presentation of a charge of miscon- 
duct may make it impossible for an attorney to pro- 
cure the witnesses or the testimony which would 
have been available at an earlier time to meet such 
charge.92 However, the court will not refuse to 
hear charges of unprofessional conduct against an 
attorney because of expiration of long period of time 
unless 1t would be unjust to compel him to answer 
such charges.93 


Statute specially applicable. It has been held that 
a proceeding to discipline an attorney is barred where 
brought after the time prescribed by a statute of 
limitations specially applicable to such proceedings,94 
and that the repeal of such a statute will not op- 
erate to revive the cause of action for disbarring 
the attorney.95 However, it has also been held that 


several 


Certain Attorneys of Sanitary Dist |N.Y—In re Gavrin, 286 NYS 208, 


of Chicago, supra. 
25. In re Huppe, 11 P.(2d) 793, 92 
Mont. 311. 


Mixpreasio unlus est exclusio alterius 
not applicable to judgment 

Where an attorney had been repri- 
manded for misconduct made the 
basis of a complaint, but no formal 
charge based on certain other con- 
duct had been made although the 
referee had made no findings but had 
submitted the evidence thereof, such 
conduct ay properly be investigat- 
ed in a subsequent proceeding not- 
withstanding the court had held an- 
other matter, not the basis of a 
formal charge, in abeyance, the rule 
expresgio unlus est exclusio alterius 
not being applicable—In re Huppe, 
11 P (2d) 793, 92 Mont. 211. 


86. Wilhelm’s Case, 112 A. 660, 269 
Pa, 416 
sy. In re Wilson, 170 NYS 1726. 


3s. In re Hughes, 242 NW. 711, 186 
Minn. 204 


88. In re Ulmer, 167 NE. 749, 268 
Mass 878 


90. Ariz—In re Balley, 248 P. 29, 30 
Ariz 407 

Ga—Wood v State, 165 8.H. 908, 45 
GaApp 783. 

ia—State v Walker, 76 So. 207, 141 
La 464 

Neb—State v Fisher, 174 N.W. 820, 
108 Neb 786. 


246 App Div 3897—In re Simpkina, 
155 NYS 621, 169 App.Div 633. 
Or.—State v. Mannix, 288 P. 507, 188 
Or. 329, rehearing denied 290 P. 
745, 1838 Or 329—State v Tarpley, 
259 P 788, 122 Or. 479—State v. 
Parker, 252 P 711, 120 Or 465—~ 
State v. Woerndle, 220 P. 744, 1098 
Or. 461 

Pa —Wilhelm’s Case, 112 A. 560, 269 
Pa 416—In re Stockwell, 21 Pa Co 
105 

8 C—State v Jennings, 159 SH 627, 
161 SC. 263 

SD—In re Hgan, 154 N.W. 531, 86 
SD 228. 

6CJ p 601 note 86. 


Disbarment proceedings are civil 
proceedings and therefore the rule 
of prescription governing cly1l ac- 
tions would more properly be appli- 
cable than the rule governing pre- 
acription of criminal proceedings.— 
In re Kenner, 152 So. 620, 178 La. 
174. 


81. Wood v. State, 165 SH. 908, 45 
Ga App. 788—6 CJ. p 601 note 87. 


92 Ga—Wood v State, 165 SH. 
908, 45 Ga App 783 

Minn —In re Tracy, 266 N.W. 88. 

6 CJ p 6585 note 3, p 601 note 88. 


Delay insufflcient to constitute a de. 
fense 

(1) Complaint in disbarment pro- 

ceeding based on attorney’s alleged 


766 


misconduct terminating 
months previously is not stale— 
Wood v. State, 165 8.0. 908, 45 Ga 
App. 788. 


(2) Delay of three years in pre- 
senting petition to discipline attorney 
after disbarment in federal court is 
no defense—iIn re Ulmer, 167 NE. 
749, 268 Mass. $78. 


(3) Disbarment is not prevented 
by a delay of five years in the hear- 
ing on the rule, which is not s0 
great as to warrant, a dismissal on 
the ground of laches, especially as it 
inured to respondent’s benefit —-W'll- 
helm’s Case, 112 A. 560, 269 Pa. 416. 


Lepse of ten years 

That state’s aitorney nearly ten 
years before disbarment proceeding 
represented two complaining witness-< 
es in civil actions based upon the 
same facts as pending criminal ac- 
tions prosecuted by him in viola- 
tion of Pol Code, § 938, but in igno- 
rance of such statute and with no 1m- 
proper motives, gives but little sup- 
port to a charge of present unfitness 
to practice—In re Wilmarth, 172 N 
W. 921, 42 S.D. 76. 


93 People ex rel Chicago Bar 
Ass'n v Sherwin, 4 N.BD (2d) 477, 
864 Ill 8650. 


94 In re vans, 179 P. 922, 72 Okl 
216 


95. In re Evans, supra. 
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a statute providing limitations for the bringing of 
disciplinary proceedings was invalid.98 


c. Settlement with Olent 


Settlement with a client, especially where made after 
disciplinary proceedings are begun or threatened, Is no 
defense. 


Settlement with clients on a basis satisfactory to 
them, or repayment of the amount due or of part 
thereof, does not preclude inquiry into the moral 
and professional quality of an attorney’s acts prior 
to and in connection therewith, and hence 1s no 
defense to a proceeding to disbar him, based there- 
on,9? especially where made under compulsion.98 
The court will not permit matters affecting the char- 
acter of its officers to be settled by private arrange- 
ment.99 


Payment after proceedings begun or threatened 
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Payment or application of the amount due or with- 
held, when made by the attorney after the proceed- 
ings for disbarment have been commenced, or are 
about to be instituted, does not operate to relieve him 
from the liability already mcurred, and the court may 
still proceed to disbar him.4 A fortiori, a mere in- 
tent,? or offer to make restitution,® or a tender of the 
money withheld,‘ constitutes no defense. 


§ 26. Proceedings 


The authorities are confilcting as to the venue and 
entitling of disciplinary proceedings and the joinder there- 
of with other proceedings. 

A requirement that the proceeding be heard in 
the county of the attorney’s residence 1s not jurisdic- 
tional5 and may be waived,® and the question be- 
ing one of fact, cannot be considered on a motion 
to dismiss, which deals solely with questions of law.7 


96. In Minnesota 

(1) A atatute providing a two year 
limitation for the bringing of dis- 
ciplinary proceedings against an at- 
torney has been held invalid—iIn re 
Tracy, (Minn.) 266 NW. 88 


(2) Prior thereto it was held that 
misconduct of an attorney occurring 
more than the statutory perod be- 
fore the institution of the proceed- 
ings was not ground for discipline, 
unless such conduct was of a con- 
tinuing nature—In re Waters, 256 N. 
W. 189, 192 Minn 262—In re Gerlich, 
244 NW. 414, 187 Minn 8&—In re 
Moerke, 2838 NW. 690, 184 Minn 314 
—In re Buck, 214 N'W. 662, 171 Monn 
852—In re Cherry, 208 NW. 197, 166 
Minn 448, 45 AUR 1108 


97. Colo—People v. Hillyer, 297 P. 
1004, 88 Colo 428. 

Idaho—In re Burns, 40 P.(2d) 105, 
55 Idaho 190 

Til —-People ex rel Chicago Bar Ass’n 
v. Hammond, 191 NB. 215, 856 Ill 
581. 

Ky.—Denny v. Commonwealth, 194 § 
W. 330, 175 Ky 867 

Mont.—In re Hansen, 54 P.(3d) 882 

Neb—State v. Priest, 242 NW. 433, 
123 Neb. 241. 

NY.—In re Yochelson, 258 N.YS. 
724, 286 App Div 307—In re Pol- 
lane, 244 NYS 201, 230 App Div 
318—In re O'Connor, 236 NYS. 25, 
226 App Div. 600—In re Little, 161 
N.Y S. 570, 175 App Div 280 

Pa—In re Kraus, 185 A. 737, 3822 
Pa. 862. 

§D—In re Nelson, 214 N.W. 808, 51 
SD. 451. 

Wash—iIn re Gowan, 176 P. 7, 104 
Wash. 166. 

6 CJ. p 601 note 89. 

Claim, by attorney to part of sum 
in hand does not excuse his failure 
to pay over promptly to his client 
the part as to which there is no 
claim —iIn re Kraus, 185 A. 737, 822 
Pa. 863. 


96. Cal—Maggart v. State Bar of 
California, 61 P (2d) 451—Ring v 
State Bar of California, 24 P.(2d) 
821, 218 Cal 747. 

Mont—In re Hansen, 54 P (2d) 882 

N Y—In re Westcott, 156 NYS. 504, 
170 App Div 641. 


99. State v. Priest, 242 N.W. 488, 
123 Neb 24L 


L. Ili—People ex rel. Chicago Bar 
Ass’n v. Chancellor, 192 NH 641, 
858 Till. 112—In re Borchardt, 192 
NH} 383, 857 Till 458—People ex 
rel. Chicago Bar Ass’n v. Ewasig- 
roch, 192 NH 221, 857 ll 802— 
In re Zahn, 190 NH 419, 366 IIL 
283—-People ex rol. Chicago Bar 
Asa’n v. Lotterman, 187 N.E 424, 
8653 Ill $99—People v. Hansen, 185 
NH 226, 352 Il. 144—In re In- 
formation to Discipline Certain At- 
torneys of Sanitary Dist of Chi- 
cago, 184 NE 332, 851 Tll 206— 
People v. Grusd, 148 N.B 860, 318 
Tll 44. 

Iowa —In re Cloud, 250 N W. 160, 217 
Iowa 8. 

Mont-——-In re McCue, 261 P. 341, 80 
Mont 637 

N Y—In re Porcella, 272 NYS 286, 
241 AppDiv. 344—In re Babcock, 
243 NYS 489, 230 AppDiv 833— 
In re Doody, 222 NYS 6551, 321 
App Div 15—In re Walsh, 217 N Y. 
S 2658, 217 AppDiv. 487—In re 
Galland, 203 NYS 42, 208 App. 
Div 48—In re Makay, 208 NYS. 
15, 208 AppDiv. 44—In re Me 
Eiveety, 196 NYS. 345, 203 App 
Div. 79—In re Kelly, 188 N.Y.S. 
502, 197 App Div. 41—In re Mac 
Williama, 184 N.YS 8438, 198 App. 
Div. 499—In re Harley, 177 N.YS 
347, 188 App Div. 582—In re Hy- 
man, 174 NYS 306, 186 App Div. 
2638—In re Flowerman, 168 N.Y 8. 
860, 181 App Div. 488 

Pa—Breslin v. Board of Governance 
of Pennsylvania Bar, 175 A 878, 
$816 Pa. 392—Wilhelm’s Case, 112 
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A. 560, 269 Pa 416—In re Gold- 
bacher, 20 PaDist & Co 6&597—In 
re Bonner, 20 Pa Dist. & Co 598 
6 C.J. p 601 note 91. 
mn Kentucky 
(1) It has been held that an at- 
torney is entitled to an opportunity 
to repay the clent before disciplin- 
ary achon 1s begun.—Hvans v. Wade, 
278 B.W. 604, 213 Ky. 2398. 


(2) But a failure to pay over the 
money to clients has been held not 
excused by efforts to settle with 
them or by payment of some of them 
after the institution of disbarment 
proceedings —Commonwealth, for 
and on behalf of Pike County Bar 
Ass’n, v. Hinton, 72 SW (2d) 481, 254 
Ky. 798. 


a Mich—In re Coburn, 174 NW. 
184, 207 Mach 350. 

N.Y —In re Cunningham, 267 NYS. 
$46, 239 App Div. 114. 

SD—In re Kaas, 162 NW. 870, 89 
SD 4 

6 CJ. p 603 note 93. 


3 Matter of Z——, 89 Mo App 
426 


4 Clegg v. EBaumberger, 9 N.B 700, 
110 Ind 636. 


& Peters v State Bar of Califor- 
nia, 26 P.(2d) 19, 219 Cal 218. 


6 Peters v. State Bar of California, 
supra. 


Hearing without objection 

Attorney submitting, without ob- 
jection, to hearing in disciplinary 
proceeding, held in county other 
than required by statute, could not 
raise the objection on pctition to an- 
nual recommendation of the board of 
governors of the state bar for sus- 
pension from practice—Peters  v. 
State Bar of California, 26 P.(2d) 
19, 219 Cal 218. 


7 In re Ulmer, 187 NB 749, 268 
Mass 373. 
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How entitled. ‘The proceeding is sometimes enti- 
led in the name of the state at the relation of the 
prosecuting attorney, attorney-general, or other pub- 
lic officer who institutes it,8 and sometimes in the 
name of a client® or the bar association.1° Since a 
proceeding to disbar an attorney 1s not a criminal 
proceeding, it need not run in the name of the state,?4 
and the practice quite generally prevails of entitling 
it either Ex parte, In re, or In the Matter of, fol- 
lowed by the name of the accused, and such title 
seems preferable as indicating more accurately the 
real nature of the proceeding.12 


A mere clerical error in the entitling of the peti- 
tion will not vitiate 1t.18 


That the information on which the proceeding is 
based does not proceed in the name of the aggrieved 
client and does not comply with strict rules of plead- 
ing with reference to the caption is immaterial, its 
only purpose being to bring to the attention of the 
court and the attorney for the state the facts, so that 
they may determine whether the case 1s one calling 
for further action.14 


Joinder of proceedings. While there is authority 
to the effect that contempt and disbarment proceed- 
ings may be joined,15 it has also been held that con- 
tempt and disbarment proceedings are distinct pro- 
ceedings and should not be combined.16 


While it has been held that a court cannot re- 
quire the matter of a substituted attorney’s disbar- 
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ment to be tried with a proceeding for the former 
attorney’s discharge,17 it has also been held that 
the court has power to consider charges of miscon- 
duct against an attorney on the appeal of his client's 
case where sufficient cause 1s shown for the institu- 
tion of disbarment proceedings.18 


Proper party. In a proceeding to discipline an 
attorney for failure to pay over funds, the client, 
a collection company, being interested in the pro- 
ceeds was a proper party to the proceeding as rela- 
tor.19 


Public hearing. An attorney who failed to demand 
a public trial in the proceedings for his suspension 
could not clam that he was deprived of a public 
hearing 20 


§ 27. —— Notice and Preliminary Proceed- 
ings 
a. Notice 
b. Preliminary proceedings 


a. Notice 


Subject to some exceptions, an attorney [s entitled 
to notice, which may be constructive or by publication 
where the attorney cannot be found. 

The general rule is that before an attorney may 
be removed from his office by a court, whether un- 
der a statute or 1n the exercise of its inherent powers, 
he 1s entitled to notice and opportunity to be heard 
in defense,“ and a statute providing that an attor- 


& Denny v. Commonwealth, 194 8 
W. 330, 1756 Ky. 367—6 C.J. p 604 
note 34. 


Requiring eloction in whose name 
to prosecute has been held properly 
refused —Denny v. Commonwealth, 
194 8 W. 330, 175 Ky. 357. 


9 Wilson v. Popham, 18 8&.W. 859, 
91 Ky 337,128 By L 904 

10 Boston Bar Assoc v Casey, 97 
NBD 761, 211 Mass. 187, 39 LRA. 
(NS) 116, Ann.Cas 1913A 1226. 


Ky.—In re McDonald, 162 SW. 
666, 157 Ky 92. 
Mo—In re Bouman, 7 Mo App. 569. 
ND—In re Crum, 75 NW. 267, 7 N. 
D 3816 


12. Schwartz v State, 18 Ohio App. 
373—6 CJ p 604 note 88. 

13. State v. Greenfield, 162 P. 8658, 
93 Or. 407. 

14 Denny v. Commonwealth, 194 
SW 330, 175 Ey. 367. 


15. Kan—In re Hangon, & P.(2d) 
1088, 184 Kan. 165 

Ohio.——-State v. Albin, 161 NE. 792, 
118 Ohio St. 527. 


lea. State v Fusher, 174 N.W. 3820, 
108 Neb. 736—6 C.J. p 596 note 6, 


il 


17. U 8S. v. Hicks, (CCACal) 37 
F (2d) 289 

18 Vivian Collieries Co. v Cahall, 
110 N.D 672, 184 Ind. 473 


19. Denny v. Commonwealth, 194 8 
W. 380, 175 Ky 857 


20. State Bar of California v Jones, 
280 P 964, 208 Cal 240 


31. US—Conley v. U S, (CCA 
Minn) 69 F(2d) 929—U Sv. 
Hicks, (CC.A Cal) 87 B (2d) 289— 
Bartos v U S Dust Court foi 
Dist. of Nebreska, (C.CANeb) 19 
(2d) 722, reversing (DC) In re 
Bartos, 18 F (2d) 188. 

4ris—In re Pauley, 248 P. 29, 30 
Ariz 407 

Ark—Dickerson y. State, 1719 SW 
$24, 120 Ark. 9. 

ak re Reid, 187 P. 7, 182 Cal 

Mass —In re Keenan, 192 NE 65, 287 
Mass 677, 96 ALR 679—In re 
Ulmer, 167 N.B 749, 268 Mass 378 
—Bar Ass’n of City of Boston v. 
Sleeper, 146 NH} 269, 351 Mass 6. 

Minn—In re Diesen, 215 NW. 427, 
173 Minn 297 

N M—State v. Raynolds, 158 P. 413, 
22 NM 1. 

8.D—In re Hosford, 252 N.W. 848, 
62 SD. 3874. 
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Utah —Foster y. Burton, 2382 P. 917, 
64 Utah 550—Higgins v. Burton, 
232 P 914, 64 Utah 5632 

Vit—In re Haddad, 173 A. 108, 106 
Vt 322 

6 CJ p 604 note 39. 


Thirty days’ notice is reasonable, 
is due proccss, and a determination 
of the issue by the judge in disbar- 
raent proceedings is the exercise of 
judicial power and is not a denial of 
the right of trial by jury.—Ex parte 
Cashin, 90 So 860, 128 Miss 224. 


Wotice of facts constituting miscon- 
duct 

(1) An attorney in disciplinary 
proceedings against him is entitled 
to notice setting forth the facts 
constituting such misconduct —In re 
Ulmer, 167 N.Bs749, 368 Mass 373— 
State v. Smith, 99 SH. 332, 84 W.Va 
59 


(2) Omission of a copy of findings 
of federal court disbarring attorney 
from papers ordered to be served on 
attorney in disciplinary proceedings 
is not a fatal defect, on motion to 
dismiss, the attorney being familar 
with such findings—In re Ulmer, 
supra. 

Citation signed by judge in vacation 

4. citation to appear, signed by a 
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ney shall be suspended after a complaint 1s filed in 
disbarment proceedings until the question in dis- 
barment 1s finally determined has been held invalid 22 
Such notice need not be in the form of technical 
process,“ and does not require the seal of the 
court,24 the teste of a judge,25 or authentication by 
the clerk.26 While it has been held that the notice 
or citation must be served on the attorney and re- 
turned,47 and that leaving a copy at the attorney's 
residence or most notorious place of abode 1s insuffi- 
cient,?8 it has also been held that, although the pro- 
ceeding 1s in the nature of a civil action as shown 1n- 
fra § 28, 1t 1s not a civil action in the strict sense that 
service of summons as required in civil actions 1s 
necessary to give the court jurisdiction, and the court 
may adopt any method of notice which gives the 
attorney the privilcge of making his defense,29 and 
service by mail®9 or by publication,?1 or substituted 
or constructive scrvice,2* has been held sufficient 
where the attorney 1s absent from the state and can- 
not, after duc dilteence, be found, provided there is 
a statute or rule of cowit authorizing such service 33 


An attorney failing to answer an accusation after 
notice to appear and answer 1s not entitled to a notice 


judge in vacation, and giving the at-; 28. 
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of the mceting of a local administrative committcc 
where the rules of procedure of the state bar pro- 
vide that on failure to answer the accusation the com- 
mittee might proceed to a determination without fur- 
ther notice to the attorney.*4 


Exceptions to rule requiring notice. Where an of- 
fense by an attorney 1s committed in the presence 
of the court,35 or where he has been convicted of a 
felony or a misdemeanor involving moral turpitude, 
and where the record of his conviction has been duly 
certified to the court,®6 no notice is necessary. Nor 
ig it mecessary 1n proceedings of this kind that the 
accused aitorney be given notice and an opportunity 
to be heard before the board of law examiners or the 
officer thereof who conducts the preliminary investi- 
gation.37 


Waiver. Where an attorney appears in answer to 
each rule in disbarment proceedings, the question of 
formal notice drops out of the case.®8 


b. Preliminary Proceedings 


Where the facts before the court are indefinite, It 
may order inquisition Into conduct of attorneys. 


Where the information 1s so indefinite as to make 


35. Mass—Bar <Ass’n of City of 
Boston v. Sleeper, 146 NW 269, 351 


torney thirty duavs to prepare his 
defense, has been held sufficient— 
Bx parte Cashin, 90 So. 850, 128 Miss 
224 


Hefusal to issue rule on oxginal 
information for disbarment has been 
held not to bar issuance of rule on 
aubsequent information —Common- 
wealth v. Stump, 57 SW (2d) 624, 
247 Ky 689 
Ordinary writ of summons not proper 

A disbarment proceeding cannot be 
instituted or maintained by an ordi- 
nary writ of summons and atiach- 
ment —Philbrick v. Creed, 117 NE 
637, 238 Mass 3832. 

Before United States supreme court 

On proceedings to disbar a mem 
her of the supreme court of the Unit- 
ed States on the ground of disbar- 
ment by state court, opportunity 
should be given to point out any 
ground which would prevent the su- 
preme court from giving effect to 
finding of state court establishing 
want of fair private and profession- 
al character—Selling v. Radford, 
(Mich) 37 SCt 377, 248 US 46, 61 
LEd 56865, Ann Casi917D, 569. 
2a. McMurchie v Superior Court of 

Yavapai County, 221 P. 549, 326 

Ariz 562 
23. In re Ulmer, 167 NB 749, 268 

Mass. 378—6 CJ p 604, note 40. 
™ Mass—iIn re Allin, 112 NB 494, 

224 Mass 9 
Or—State v. Hall, 190 P. 304 
25. In re Allin, 112 NH 494, 224 

Maas. 9. 
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27 Sineckland v Willingham, 175 8 
EH 005, 49 Ga App 3655—6 CJ. p 604 
note 41 


28. Strmckland v Willingham, supra 


25 Miss—Ex parte Cashin, 90 So 
850, 128 Miss. 284 

Wash —State v Willis, 163 P. 737, 
95 Wash 251 


30. In 16 Allen, 41 PaCo. 562—6 C 
J. p 605 note 42. 


31. In re Holland, 274 P 559, 96 Cal 
App 6655 


92. In re Craven, 151 So 625, 178 
Lea 3872, 90 ALR 978—In re 
Heard, 125 So 593, 169 La. 559—In 
re Craven, 125 So 591, 169 La 6655 


Service on attorney’s counsel of rec. 
ord 

Service of notice of complaint in 
disbarment proceedings on counsel 
of respondent attorney instead of on 
respondent attorney was held not to 
deprive the committee on grievances 
of Chicago Bar Agsociation as com- 
missioners of supreme court of juris- 
diction where the counsel on whom 
notice was served represented re- 
spondent attorney in other com- 
plaints filed in the same proceedings 
and was of record in instant pro- 
ceedings in supreme court—In re 
Mack, 196 NB 197, 360 Til 343 


sa. In re Heard, 125 So 6598, 169 
La 559—In re Craven, 126 So 591, 
169 Lea 655 


& In re Pilkington, (Nev) 49 P 


2d 965. 
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Mass 6 

Utab —Higgins v Burton, 232 P. 914, 
84 Utah 562—Foster v. Burton, 232 
P. 917, 64 Utah 650 

6 CJ. p 605 note 43 


36. Cal—In re Thompson, 174 P. 86, 
87 CalApp %844—In re Shepard, 
170 P 442, 36 CalApp 492. 

Mont—In re Peters, 235 P. 773, 73 
Mont 284 

N C—State v Harwood, 173 SH 24, 
206 NC 807. 

6 CJ p 605 note 44 


Circumstances dispensing with notice 

Superior court was held author- 
ized to suspend attorney against 
whom disbarment proceedings were 
pending for refusal to present evi- 
dence in disbarment proceedings 
which he had commenced against 
another attorney and because of the 
court’s knowledge that he had been 
convicted of a crime involving moral 
turpitude, notwithstanding that the 
attorney was given no notice of in- 
tended action, except recital of facts 
to the attorney on which the court 
would pass an order suspending him 
—De Krasner v. Boykin, (Ga App.) 
186 SH 701. 


37. La—State v. Fourchy, 
3265, 106 La. 743. 

Minn—State Bd of Law Hxaminers 
v Byrnes, 105 NW. 965, 97 Minn. 
5384. 


38. Whilhelm’s Case, 112 A. 560, 269 
Pa. 416. 


31 So. 
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charges impossible or improper without further 
inquisition, the court may order such inquisition®? 
and may appoint a committee to furnish it with 
specific information as to the conduct of attor- 
neys,49 and the requirements of the law as to the 
formulation of a charge are inapplicable thereto in 
advance of the preferment of the charge*! A 
statute authorizing the commissioners of the state 
bar to appoint committees to mvestigate charges 
against members of the bar and to report their 
findings has been held not invalid.42 

The written accusation of a grievance committee 
of a bar association necessary to institute disbar- 
ment proceedings by calling the court’s attention 
to the misconduct must be properly signed, duly 
attested, and accompanied by a sufficient affidavit,t3 
which affidavit is in the nature of a bill of par- 
ticulars attached to the accusation of the grievance 
commuttee.*4 


The attorney is not entitled to a transcript of the 
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testimony given before a committee investigating 
his conduct45 nor to cross-examine the witnesses 


appearing before such committee.‘® 


Factual basis necessary. In order to move a 
court to action to discipline attorneys with respect 
to their general conduct, it 1s essential that a 
factual basis for such action be presented to 1t.£7 


§ 28. —— Nature and Form 


Strictly speaking, disbarment proceedings are neither 
elvil nor criminal, but special p: oceedings to preserve the 
courts and the public from ministrations of unfit per- 
sons. Courts may prescribe a method of procedure where 
none is provided. 

Proceedings for the disbarment or suspension of 
attorneys are judicial proceedings,*® and while it 
has been held that they are not criminal proceed- 
ings,49 there is authority to the effect that they 
partake of the nature of criminal prosecutions 
or are quasi criminal,59 although generally, they 
are held to be of a civil, rather than of a criminal, 


96. Del.—Pyle v. Yarowsky, 146 A. 
296, 16 Del Ch. 280. 

NY—People ex rel. Karlin v Cul- 
kin, 162 NH. 487, 248 NY. 465, 60 
AL.R. 851, affirming 238 N.Y.S. 
878, 228 App.Div. 822 

Pa—iIn re Disbarment Proceedings, 
184 A. 69, 321 Pa. 81. 


weed not be public 

A preliminary inquisition, without 
adversary parties, neither ending in 
any decree nor establishing any 
right, 1s not a sitting of a court 
within the fair intendment of a satat- 
ute whereby sittings of a court are 
required to be puble.—People ex rel. 
Karlin v. Culkin, 162 N.E. 487, 248 
N.Y. 465, 60 ALR 851, affirming 228 
N.Y.S. 878, 228 App.Div. 823. 


Compulsory process 

Court’s power to inquire into at- 
torneys’ professional conduct imports 
power to employ appropriate and 
adequate methods, including com- 
pulsory process—People ex rel. Kar- 
lin v. Culkin, 162 NB. 487, 248 N.Y 
465, 60 ALR 861, affirming 228 N.Y. 
S 873, 228 App Div. 822. 


Subpeons duces tecum regularly is- 
sued on an order of the supreme 
court has been held effective to re- 
quire attorneys to appear to testify 
before a bar association or commit- 
tee—In re Investigation by Bar 
Asa’n of Hudson County, 160 A. 809, 
109 NJ.Law 276. 


@. In re Disbarment Proceedings, 
184 A. 59, 321 Pa 81. 


wmeport as to other additional miscon- 
duot 

(1) Where the court appointed a 

committee not only to ascertain 

whether members of the bar had con- 

nection with organized crime, but 

for the purpose of investigating 


charges against the professional 
conduct of members of the bar, the 
committee was authorized to make a 
report with recommendation as to 
other unprofessional matters reveal- 
ed by the investigation, because when 
the rule was issued covering matters 
reported, a case egainst the offend- 
ers had legal life from that moment 
only —In re Disbarment Proceedings, 
184 A 59, 321 Pa. 81. 


(2) Committee appointed by judge 
to istitute disbarment proceedings 
could investigate charges of unpro- 
fessional misconduct, even though 
not submitted by the judge—In re 
Abrams, 173 N.B) 312, 36 Ohio App. 
384. 


41. People ex rel. Karlin vy Culmn, 
163 NE 487, 248 NY. 465, 60 A. 
LR. 861, affirming 228 N.Y.S 878, 
223 App Div 8232. 


#. In re Edwards, 266 P. 665, 45 
Idaho 676. 


43. Committee on Gmevances of 
State Bar Asa’n v Stmckland, 158 
SE 110, 200 NC 630. 


44. Committee on Grievances of 
State Bar Ases’n v. Strickland, su- 
pra. 

45. Idaho—iIn re HDdwards, 255 P. 
906, 44 Idaho 1638. 

Pa.—In re Disbarment Proceedings, 
184 A. 59, 821 Pa. 81 


46. In re Disbarment Proceedings, 
supra. 

47. Application of City Club of 
New York, 2563 N.Y S 100, 288 App 
Diy. 851i—In re Rochester Bar 
Ass’n’s Resolutions, 236 N.Y.S. 76, 
226 App Div 238. 


SMdavite insuficient 
Affidavits filed incidental to an ap- 


insufficient to justify an investiga- 
tion into the professional miscon- 
duct of an attorney—vVivian Col- 
heries Co. vy. Cahall, 110 NE 672, 184 
Ind. 473. 


48. In re Crum, 204 P. 948, 103 Or. 
296. 


49. Cal—-In re Winne, 280 P. 118, 
208 Cal 35—San Francisco Bar 
oe v. Sullivan, 198 P. 7, 186 Cal 

Fla—Gould v. State, 127 So 309, 99 
Fla. 662, 69 ALR 699 

La—In re Craven, 151 So. 626, 178 
La. 372, 909 ALR. 973. 

NY-—In re Lynch, 238 N.Y.S. 483, 
227 AppDiv 477—In re Spencer, 
201 NYS. 315, 206 App Drv. 806— 
App Div. 505, 39 NY.Cr. 5—In re 
O'Neill, 171 NYS 614, 184 App. 
Div 75—In re Herrman, 161 N.Y.S. 
977, 175 App Div 310—In re Ro- 
piecki, 282 NYS 947. 

Okl—In re Sitton, 177 P 5565, 72 OkL 
13 

Or—State ex rel Seton v. Arnold, 
28 P.(2d) 846, 145 Or 634. 

Va—Norfolkk & Portsmouth Bar 
Asa’n v. Drewry, 172 SH 283, 161 
Va 883. 

Disciplinary proceedings are not 
criminal, and their privilege is not 
to punish but to inquire into the cron- 
duct of an officer of the court, and 
hence purely criminal aspect of at- 
torney’s conduct in giving false fi- 
nancial statement or false testimony 
was not involved ir d.‘ciplinary pro- 
ceedings —In re Kunstler, 289 N.Y 8. 
107, 248 App Div. 3938 


60. Ga—Strickland v. Willingham, 
175 SH 605, 49 GaApp 3655. 

Ky —LLenzhan v. Commonwealth, 176 
Sw. 948 165 Ky. 93, LR.A1917B 


peal of a law case have been held 1132. 
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nature,51 and, consequently do not fall within that 
class of cases that entitles the attorney to a jury 
trial, see the title Juries § 66 [35 CJ. p 186 notes 
However, strictly speaking, such pro- 
ceedings are neither civil actions nor criminal pros- 
ecutions,52 but are special proceedings,53 peculiar 
to themselves,54 sui generis,55 disciplinary 1n na- 
ture,56 and of a summary character, resulting from 
the inherent power of the courts over their offi- 
cers,57 and they usually relate to conduct unbe- 


84, 85]. 


ND—In re Eaton, 285 N.W. 587, 60 
ND. 680. 
@€CJ p 602 note 1L 


51. Ark—Maloney v State, 32 S.W. 
(2d) 428, 182 Ark. 510 

Idaho—In re Baum, 186 P. 937, 32 
Idaho 676 

Ky —Lenihan v Commonwealth, 176 
Sw. 948, 165 Ky. 98, L RA1917B 
1182 

La—In re Kenner, 152 So. 520, 178 
La. 774—State v. Flynn, 107 So 
814, 160 La 483. 

Mich —Attorney General v. Lane, 
243 NW. 6, 259 Mich 288, certio- 
rari denied Lane v Voorhies, 58 
Ct. 115, 287 US 654, 77 LEd 665 

NJ-—In re Breldt, 94 A. 214, 84 N 
J Eq. 222, 

Oki—In re Connell, 192 P. 564, 79 
Okl 212—State Bar Comm v Sul- 
luvan, 131 P 703, 35 OkL 745, LR. 
A1915D 1218 

3D—In re Morrison, 178 N.W 732, 
43 SD 1856—State v. Eirby, 154 N. 
W 284, 36 SD. 188. 

Yex—Houtchens v State, (Com 
App) 63 S.W (2d) 1011, reversing 
(Cav App) 47 SW (2d) 679, and 
motion granted (Com App) 74 8 W. 
(2a) 976—Houtchens v. Mercer, 
(Com App) 29 SW (2d) 1081, 69 A 
LR. 1103 

Va—Norfolk & /fPortsmouth Ear 
Ass'n v. Drewry, 172 SH 282, 161 
Va. 833. 

Wash —State v. Rossman, 101 P 3657, 
538 Wash 1, 21 LRA(NS.) 821, 
17 Ann Cas. 625. 

W.Va.—Hall v. Eary, 170 SH. 904, 
114 W Va. $2 

@ CJ. p 602 note 15. 


Ehig distinction must be borne in 
2 The law punishes one for 
what he does, not for what he is, 
while an attorney is disbarred be- 
cause of what he is as proven, as of 
ecoursze it only could be proven, by 
what he has done It is this that 
fundamentally differentiates a dis- 
barment proceeding from a criminal 
prosecution, and proves the correct- 
ness of the holding that a ds- 
barment proceeding is purely civil 
im its nature.”—In re Hgan, 164 N. 
W. 621, 36 SD. 228. 


4s respects procedural matters 

As respects pleading, jurisdiction, 
supersedeas, and other procedural 
matters, a disbarment suit is a “civil 
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tice.58 


respondent.60 


suit”—Burns v 
App) 76 SW (2d) 
ed 


Criminal procedure rules not appli- 
cable 

A disciplinary proceeding is not 
governed by the procedural rules 
appertaining to the trial of one ac 
cused of a criminal offense —John- 
son v State Bar of Calfornia, (Cal) 
52 P (2d) 928—In re Needham, 4 N. 
Hi (2d) 19, 864 Ill. 65. 


52. Ala—XHx parte Thompson, 152 
So. 229, 228 Ala. 118, followed in 
Hix parte Walker, 152 So. 246, 228 
Ala. 130, and In re Countryman, 
152 So 257, 228 Ala. 21—McCord 
v. State, 126 So 878, 220 Ala 466. 

La—In re Mundy, 158 So. 668, 180 
Le. 1079. 

Miss—Hx parte Redmond, 126 So 
833, 156 Miss. 439 

Mo.—In re Sparrow, 90 8 W (2d) 401 
-~-—~In re Richards, 68 S'W.(2d) 672, 
833 Mo 907. 

Nev—Washoe County Bar Ass’n v 
Scoular, 190 P. 899, 44 Nev 208. 
Ohio —Schwarts v. State, 18 Ohio 

App 373. 

Or.—State v. Greenfield, 162 P. 858, 
93 Or 407. 

6 CJ. p 602 note 12. 


53. Cal—In re Winne, 280 P 113, 
208 Cal 35—In re Morganstern, 215 
P 721. 

NM—In re Zinn, 84 P (2d) 1097, 38 
NM. 449. 

N Y—In re Mathot, 117 NE 948, 222 
NY 8, granting dismissal of ap- 
peal 166 N.Y S. 217, 178 App Div 
759 

Ohio —Schwarts v. 
App. 373 

6CJ p 603 note 13. 


54. Cal—Marsh v. State Bar of 
California, 39 P (2d) 403, 2 Cal. (2d) 
76—In re Vaughan, 209 P. 358, 189 
Cal 491, 24 ALR 858 

Nev-—-Washoe County Bar Ass’n Vv. 
Scoular, 190 P. 899, 44 Nev 208. 


55. Ala—Hx parte Thompson, 152 
So. 229, 228 Ala. 113, followed in 
Ex parte Walker, 152 So 246, 228 
Ala, 180, and In re Countryman, 
152 So. 257, 228 Ala 21 

Mo—In re Sparrow, 90 SW.(2d) 
401—In re Richards, 63 S W.(2d) 
672, 388 Mo 907—In re Noell, 


State, (Tex.Civ. 
172, error grant- 


State, 18 Ohio 


coming to an attorney after his admission to prac- 
Such a proceeding is not a lawsuit be- 
tween parties litigant,®9 but is rather in the nature 
of an inquest or inquiry as to the conduct of the 


Although the word punishment is frequently 
used61 and it cannot be questioned that disbarment 
18 punishment,®2 it is almost universally held that 
the proceeding is not for the purpose of punishment 
of the attorney,®® but to determine the fitness of an 


H—— §S———, (App.) 69 S.W. 
(2d) 325. 

Or—State ex rel Seton v. Arnold, 
28 P.(2d) 846, 145 Or. 684. 


566. In re Popper, 184 NYS. 406, 
198 App Div. 505, 39 N.¥.Cr. 6. 


87. Ala—McCord v. State, 128 So. 
878, 220 Ala. 466. 

Iowa —State v Kaufmann, 209 N.W. 
417, 202 Iowa 157. 

La—In re Mundy, 158 So. 668, 180 
La. 1079 

6 C.J. p 602 note 18. 


5&8. Gibson v. Lee, (Ga.App) 181 &. 
HE. 192 


5S. Idaho—In re Baum, 186 P. 927, 
$2 Idaho 676. 

W Va—State v. Smith, $99 SH. 322, 
84 WVa. 659. 

6 CJ p 602 note 12 [a]. 


Not adversary proceeding 

A. proceeding to vacate an order of 
admission to the bar is not adversary 
in the sense that the attorneys filing 
the informathon are adverse parties 
withont standing as plaintiffs be- 
cause not parties to the ex parte 
proceeding for admission —In re Mc- 
Donald, 14644 ND 261, 200 Ind 424. 


60. Idaho—In re Baum, 186 P. 927, 
33 Idaho 676 

Mo —In re Richards, 63 S W.(2d) 672, 
383 Mo. 907. 

NM—In re Zinn, 34 P.(2d) 1097, 88 
NM 449. 

W.Va—State v. Smith, 99 S.H. 3382, 
84 W Va. 59 


61. Cal—Mareah v. State Bar of 
Califorma, 89 P(2d) 408, 2 Cal 
(2a) 765 

NJ—In re Breidt, 94 A. 214, 218, 84 
N.J Eq 222 
“And yet, after all, I know of no 

better term in which to characterize 

the plight of a dsciplined solicitor, 
one disbarred or suspended, than as 

‘punishment.’ That is the term used 

by our Supreme Court... and 

it amounts to punishment by what- 
ever name called.’’—In re Breldt, su- 
pra. 

62. Lenihan v. Commonwealth, 176 
SW 948, 165 Ky. 93, L.RA1917B 
1132. 


6s. U.S—Hix p. Wall, (Fla) 2 SCt 
569, 107 U.S. 365, 27 LEd. 552— 
Duke v. Committee on Grievances 


(App) 96 S.W(2d) 218—In rej] of the Supreme Court of the Dis- 
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ofucer of the court to continue in that capacity®4 In some jurisdictions there are two methods 
and to preserve and protect the courts of justice | by which an attorney may be disbarred: (1) By the 
and the public from the official ministration of per- | exercise of the imbhcrent power of the courts in 
sons unfit to practice.§5 the orderly administration of public justice; (2) 


857 Ill 458—People v. Meyerovitz, 
116 NE 189, 278 Ili 366 

Kan—In re Gorsuch, 214 P. 794, 113 
Kan 380. 

Ky —Commonwealth v. Porter, 46 
SW (2d) 1096, 242 Ixy 661—Chree- 
te v Commonwealth, 198 SW 929, 
178 Ky 311 

La—In re Mundy, 158 So. 563, 180 
La. 1079—In 1:e Craven, 151 So 
625, 178 La 872, 909 ALR 973— 
State v. Gowland, 140 So. 500, 174 
La 361. 

Mass —In re Keenan, 192 NE} 66, 287 
Mass 577, 96 ALR 679. 

Mich —Attorney General v. Lane, 248 
NW 6, 259 Mich 288, certiorari 
denied Lane v Voorhies, 58 S.Ct 
115, 287 US 6654, 77 LEd 6565 

Mo—In re Spairow, 90 SW (2d) 401 
—In re Richards, 63 3 W (2d) 672, 
338 Mo S0T—In re H 
S———, (App) 69 SW (2d) 325 

Neb —State ex rel Sorersen vy. Gold- 
man, 265 NW. 32, 127 Neb 310— 
State v. Priest, 242 NW. 423, 123 
Neb 241. 

NJ—In re Breidt, 94 A. 214, 84 N 
JEq 222 

NY¥—In re Hetiick, 197 NYS 6, 
203 AppDiv 3$12—In re Popnir, 
184 NYS 406, 195 -Anp Div. 5065, 
39 NYCr 65 

Ohio —Schwartzs v. State, 18 Ohio 
App 873 

Okl—In re Green, 49 P (2d) 197— 
In re Bond, 81 P (2d) 921, 168 Okl. 
161—State v. Ledbetter, 360 P. 454, 
127 Okl 86 

Or—Siate ex rel Seton v Arnold, 28 
P (2d) 846, 145 Or 634 

Pa-—In re Law Ass'n of Philadel- 
phia, 167 A 579, 312 Pa 5655—In re 
Oliensis, 26 PaDist 853 

8S C—State v. Jennings, 159 S.E 627, 
161 SC 268 

SD—In re Brown, 264 N.W 521— 
In re Hosford, 252 NW. 848, 62 
SD 874—In re Ecan, 218 NW. 1, 
52 SD 3894—In re Nelson, 211 N. 
WwW. 808, 51 SD 451 

Tenn —State v. Davis, 23 SW. 69, 
92 Tenn. 634 

Tex—Burns v State, (CivApp) 76 
S'W (2d) 173, error § grantcd— 
Houtchens v Mercer, (Civ App ) 
80 SW (2a) 5465. 

Va—Norfokk & Portsmouth Mar 
Ase’n v. Drewry, 172 SE. 288, 161 
Va 833 

Wis—State v. Barto, 232 NW. 553, 
202 Wis 329 

6CJ p 581 note 60. 


Wo private interest 

Disbarment proceeding is undci- 
taken and carried forward aniely for 
the public welfare, and involves nu 
rrivate interest except that of the 


§C—State v Jennings, 159 SH 6327, 
181 SC 263 

SD—In re Brown, 264 NW 521— 
In re Byrne, 262 NW. 236—In re 
Hosford, 252 NW 848, 62 SD. 3874 
——In re Egan, 218 NW. 1, 62 8S 
D 894—In re Nelson, 214 NW. 808, 
51 SD 461—In re Egan, 154 NW 
621, 86 SD 228 

Tex—Burna v. State, (CivApp) 76 
S.W (24a) 173, error granted. 

Va—Norfolk & Portsmouth Bar 
Ass'n v Drewry, 172 SH 282, 161 
Va 833 

Wis—State v Kern, 288 NW 639, 
203 Wis 178—State v. Barto, 232 
NW 553, 202 Wis 829 

6 C.J p 581 note 59 


Although penalty for repented of. 
fense may be much greater than 
would have been imposcd were it 
firat offense, such increased penalty 
is not meting out of further punish- 
ment for prior acts, but 18 adjudica- 
tion of atlornoy’s fitness to contiaue 
im practice—Marsh v State Bar of 
California, 89 P (2d) 403. 2 Cal (2d) 
75 


64. Cal—Hill v. State Bar of Cali- 
fornia, 42 P (2d) 6289, 2 Cal (24) 
62°—Marsh v State Bar of Cal- 
fornia, 39 P (2d) 403, 3 Cal (24) 
76—In re Vaughan, 209 P 858, 189 
Cal 491, 24 ALR 858 

Fla —Branch v. State, 168 So. 48 

Neb —-State ex rel Sorensen v_ Ire- 
land, 251 NW. 119, 125 Neb. 570 

N Y—In re Ropiecki, 288 NYS 947. 

SD—In re Byrne, 262 NW 286 


65. US—Hx p Wall, (Ma) 2 
Ct 669, 107 US 265, 87 LEd 653 
—Duke v Committee on Griev- 
ances of the Supreme Court of 
the District of Columbia, (App 
D.C) 82 F.(2d) 890, certiorar: de- 
med 56 SCt. 751—Hertz v. U. 8S, 
(CCAMinn) 18 F (2d) 52 

Ark —Maloney v. State, 82 S W.(2d) 
423, 182 Ark 510 

Cal—McIntosh v. State Bar of Cal- 
fornia, 294 P. 1067, 211 Cal 261— 
In re Vaughan, 209 P 353, 189 Cal 
491, 24 ALR 858—In re Cate, 212 
P. 694, 60 CalApp 279~—In re Shep- 
ard, 170 P 442, 35 CalApp 493. 

Colo—People v. Irwin, 153 P. 905, 60 
Colo 177. 

Conn—In re Kone, 97 A. 807, 90 
Conn 440. 

Hla —Gould v. State, 127 So 809, 99 
Fla 662,69 ALR 699. 

Idaho—In re Burns, 40 P.(2d) 105, 
55 Idaho 190—In re Kerl, 188 P. 
40, 82 Idaho 787, 8 ALR 1359— 
In re Wourms, 170 P 919, 31 Ida- 
ho 291. 

Ili—In re Borchardt, 192 N.B 383, 
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trict of Columbia, (App DC) 82 F 
(2d) 890, ceztaorar: denied 56 SCt 
761—Hertz v. U. 8S, (CCA Munn ) 
18 F (2a) 52 

Ark —Maloney v. State, 32 S W.(2d) 
488, 182 Ark. 510 

Cal—Hull v. State Bar of California, 
42 P(2d) 629, 2 Cal(2d) 622— 
Marsh v. State Bar of California, 
89 P.(2d) 408, 2 Cal (2d) 75—Mc- 
Intosh v. State Bar of California, 
294 P. 1067, 211 Cal 261—In re 
Vaughan, 209 P 3653, 189 Cal 491, 
24 ALR. 858—In re Cate, 212 P. 
694, 60 CalApp 279—In re Shep- 
ard, 170 P. 442, 85 CalApp 488 

Colo—People vy. Irwin, 152 P. 905, 60 
Colo. 177 

Conn—In re Kone, 97 A. 807, 90 
Conn 440. 

idaho—In re Burns, 40 P (2d) 106, 
55 Idaho 190—In re Kerl, 188 P. 
40, 82 Idaho 737, 8 ALR. 1259— 
In re Wourms, 170 P. 919, 31 Ida- 
ho 291. 

Jli—In re Borchardt, 192 NE 883, 
$57 Dl. 458 

Kan—In re Gorsuch, 214 P. 784, 118 
Kan. 380. 

Ky.—Commonwealth v. Porter, 46 8 
W (2d) 1096, 242 Ky. 561—Chreste 
v Commonwealth, 198 SW 929, 
178 Ey 311. 

La—In re Mundy, 158 So 6563, 180 
La 1079—State v. Gowland, 140 
So 5600, 174 Lea 351 

Mo.—In re Sparrow, 90 SW (2d) 401 
—In re Richards, 63 SW (2d) 672, 
833 Mo 907—In re H 
S——, (App) 69 SW (2d) 825 

Neb —State ex rel Sorensen v Gold- 
man, 255 NW 82, 127 Neb 840— 
State ex rel Sorensen v_ Ireland, 
251 NW. 119, 125 Neb 5670—State 
v. Priest, 242 NW. 483, 123 Neb. 
241, 

NJ—In re Breidt, 94 A. 214, 84 N. 
JHq 222 

N Y—In re Rouss, 116 NH. 782, 221 
NY 81, affirming 155 NYS 557, 
169 AppDiv. 629, reargument de- 
niea and amendment of remuittitur 
granted 117 NE 1088, 221 NY 667 
-—In ré Mahan, 262 NYS 702, 287 
App Div 664—In re Heitrick, 197 
NYS 6, 208 AppDiv 612—In re 
Ropiecki, 282 NYS 947 

Ohio —Schwartz v. State, 18 Oho 
App 373 

Okl—In re Lane, 54 P.(24) 839—In 
re Green, 49 P(2d) 197—In re 
Bond, 81 P.(2d) 921, 168 Okl 161 
—State v Ledbetter, 260 P. 454, 
127 Okl 85 

Or—Sitate ex rel. Seton v. Arnold, 28 
P (2d) 846, 145 Or. 684 

Pa—In re Law Assa’n of Philadelphia, 
167 A. 579, 312 Pa 6555—In re 
Oluensis, 26 Pa Dist. 853. 


7 C.J.8. 


by the statutory method ,66 and where speciai stat- 
utes regulating the proceedings have been cnacted, 
they should be observed as far as the steps to be 
taken have been prescribed 67 However, while :t 
has been held that the proceed.ngs wie govunid 
exclusively by statutes specifically covcring them,6§ 
it has also been held that the proceeding need 
not follow any particular form, statutory or other- 
wise,®9 and that it is immaterial whether rules 
of procedure adopted by the state bar were fol- 
lowed,’9 so long as respondent had notice and an 
opportunity to be heard. Where no form of pro- 
cedure is prescribed, the court may adopt a mcthod 
of procedure’! and the form 1s not controlling so 
long as the essentials of fair notice and opportunity 
to be heard are present,’? but such method adopted 
does not restrict the general power of the courts, 
and the courts may disregard such rules and adopt 
the methods most suitable to the occasion,’? al- 
though it has been stated that as far as applicable 


attorney —In re Keenan, 192 NE. 65,/'71. Cal—In re Morganstern, 215 P | 72. 


287 Mass. 577, 96 ALR 679 


66. Ky—Duffin v Commonwealth, 
271 SW 656, 208 Ky 462. 

N C—Committee on Grievances of 
State Bar Ass’n v. Strickland, 158 
SE 110, 200 NC. 680 


67. Committee on Grievances of 
State Bar Ass’n v Sirickland, su- 
pra-—6é CJ p 608 note 97 


68. Cal—Marsh v State Bar of 
California, 39 P (2d) 403, 2 Cal 
(24) 76—In re Vaughan, 209 P 
368, 189 Cal 491, 24 ALR 868 

Fla—Petition of Jacksonville Bar 
Ass'n, 169 So 674. 


Matters occurring prior to statute 

Disbarment cannot be had in a 
proceeding instituted by a state bar 
under the statutory method whero 
all matters complained of took place 
prior to the enactment of such satat- 
ute authorizing such procedure, and 
which repealed all prior subsisting 
statutes on the subject —In re Park- 
er, 184 SH 5632, 209 NC 6938 


69. Ariz—In re Myriland, 45 P (2d) 
9538—-In re Bailey, 248 P 29, 30 
Ariz 407 

Mass—In re Mayberry, 8 NE (2d) 
248,105 ALR 976 


Disbarment proceedings held to 
conform to statute—In re Manatt, 
264 P. 478, 38 Ariz 299 
70. In re Myrland, (Ariz) 45 P.(2d) 

953 
Formal and definite rules 

“While it 18 an excellent practice 
to have formal and definite rules 
covoting procedure before the State 
Bar in matters of this kind, the only 
requirement going to the jurisdiction 
of this court is that the respondent 
has ample opportunity to present 
bis side of the matter "—In re Myr- 
land, (Amz) 45 P (2d) 9638, 954 
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721, 61 Cal App 702 

Miss—Ex parte Cashin, 90 So. 8650, 
128 Miss 234 

Pa—In re Disbarment Proceedings, 
184 A 69, 321 Pa 81. 

6CJ p 609 note 98 


Fower of couxt to pre- 
scribe rules of conduct for disciplin- 
ing of attorneys includes power by 
general rules to set up, or provide 
for setting up, judicial agencies in 
the nature of special judicial com- 
missions for the purpose of vesting 
in them the right to take such pro- 
ceedings as mav be necessary to in- 
quire into tho charges of alleged pro- 
fersional misconduct on the part of 
attorneyve —FPctition of Jacksonville 
Dar Ase’n, (Fla) 1689 So 674 


Retroactive operation 

(1) The rule that rules of court 
must be held to operate prospective- 
ly only does not apply to a disbar- 
ment proceeding —In re Noell, (Mo. 
App) 96 SW (2d) 218. 


(2) A disbarment proceeding does 
not test a right of property, as re- 
gards the retroactive operation of 
court rules—iIn re Noell, supra. 


Statutory procedure not provided 

A disbarment for the violation of 
Code Civ Proc § 287 subd 5, is not 
precluded, because at the time of 
such misconduct the procedure in 
cascs of violation of that act had 
not been provided for, since under 
§ 187 suitable piocess or mode of 
proceeding might be adopted, and 
particularly where the acts commit- 
ted were also a violation of § 287 
subd 2, which imposes no lmita- 
tion on the power of the court to 
entertain a motion for removal or 
suspension-——In re Morganstern, 215 
P 731, 61 CalApp 702. 
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the proceeding should be conducted in general har- 
mony with the practice of the courts in civil mat- 
ters74 However, an attorney cannot be disbarred 
for conduct subsequent to his admission in a pro- 
ceeding by a committee on character and fitness to 
cancel their certificate of general fitness and strike 
his name from the roll,75 and the summary meth- 
od of procedure for disbarment of an attorney con- 
victed of a crime has been held not applicable to 
a case where an attorney was removed from pub- 
lic office, the procedure being limited to prosecu- 
tions for a criminal offense 1n which the judgment 
finally determines for all purposes the question of 
guilt or innocence of the particular crime.76 A 
newly created method of procedure may be em- 
ployed in an inquiry into acts of alleged muiscon- 
duct which occurred prior to the creation of such 
new procedure,?? and disbarment proceedings, when 
properly instituted, are not invalid.78 


Before bar commmittecs, boards, and the Kke. 


Pa—In re Disbarment Proceed- 
ings, 184 A 659, 821 Pa 8g1 

Va—Norfolkk & Portsmouth Bar 
Ass’n v Drewry, 172 SB. 282, 161 
Va 888 

6CJ p 608 note 19. 


Proceeding to review state bar 
commission’s unauthorised disbar- 
ment of attorney for conviction of 
crime will be treated as a disbar- 
ment proceeding on the certificate of 
conviction—In re Dampler, 267 P. 
452, 46 Idaho 195 
Proceeding by client to compel pay- 

ment of funds 

Under a statute making it the 
court’s duty to disbar an attorney re- 
taining a client’s money after de- 
mand, it has been held that the court 
may enter an order of disbarment in 
@ proceeding by the client to compel 
the attorney to pay over the mon- 
ey~—-Dixon vw Minogue, 124 A. $34, 
280 Pa 128 
Disbarment proceeding as form of 

summary proceeding by clhent to 

compel payment over of money see 

infra § 159 


73. In re Disbarment Proceedings, 
184 A 69, 821 Pa 81 

74 State v Flynn, 107 So 314, 160 
La 4838—6 CJ. p 609 note 99. 

75. In re Ransom, 192 NH 913, 368 
Tll 227. 


76 In re Reid, 187 P. 7, 182 Cal 88 


77. In re Barclay, 24 P. (2d) 302, 82 
Utah 288 


73. US—Ex p Wall, (Fla) 2 8Ct. 
669, 107 US 266, 27 LEd 652— 
MeVicar v State Boaid of Law 
Examiners, (DC Wash) 6 F (2d) 
$3. 


Proceedings under a rule of court, either before 
the court or before bar commissioners, are of like 
force and effect, and either proceeding is proper,’9 
and, while it has been said that in disbarment 
proceedings before a board of governance the pro- 
ceedings before the hearing masters should conform 
as nearly as may be to equity practice, there is 
no absolute requirement that they shall be con- 
ducted as in equity 80 A bar committee's investiga- 
tions and hearings had in order to determine their 
subsequent course in the matter are summary in 
character, and not adversary in any proper sense.81 
The board of governors of a state bar, in perform- 
ance of their statutory powers relating to disbar- 
ment, acts merely as an intermediary agency for 
the taking of testimony and reporting thereon to 
the court,82 and the disciplinary investigation is 
ancillary to the judicial review by the court of 
the decisions of the board,88 but nevertheless an 
inquiry by a committee of a bar association insti- 
tuted on advice by supreme court and upon sub- 
poenas regularly issued under a court order 1s a 
court inquiry.84 


§ 29. —— Conditions Precedent 


A preliminary examination of the charges by a die- 
trict attorney or bar association may be a condition 
precedent to disbarment proceedings in some jurisdic- 
tions, but it is not necessary that there be a prior civil 
action looking to the redressing of the injured persaon’s 
wrongs. 


In some jurisdictions, proceedings will not be en- 


tertained against attorneys for misconduct unless 
a preliminary examination of the charges has been 


Mass—In re Ulmer, 167 NE. 749, 
268 Mass $873. 


As not a demal of equal protection 


Idaho 238 


ATTORNEY AND CLIENT 


final—In re Edwards, 294 P. 847, 50 
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had by a district attorney or by the appropriate 
committee of the bar association,®5 and a state 
bar act has been held to contemplate an investiga- 
tion and a finding or conclusion as to whether or 
not it is advisable to institute proceedings against 
a member and cause a hearing to be held.8¢ 


A prior civil action, looking to the redressing of 
the injured person’s wrongs, is not a condition 
precedent to the maintenance of a disbarment pro- 
ceeding.87 


Necessity for prior conviction by a court of 
criminal jurisdiction where the acts constituting 
the ground for disbarment amount to a crime see § 
21 supra. 


§ 30. —— Persons Entitled to Prosecute 


The right to institute and prosecute the proceeding 
is not confined to clients, but the court may proceed of 
ita own motion. Also, a bar association or attorneys may 
prosecute such proceedings. 

The night to mstitute a disbarment proceeding is 
not confined to clients,8® mor 1s 21t necessary that 
the person complaining should have a financial 1n- 
terest in the matter, or an interest of such nature 
as characterizes one as a party 1m interest in ordi- 
nary litigation.89 Jt is not necessary that pro- 
ecedings against attorneys for malpractice or un- 
professional conduct should be founded on formal 
allegations against them,9° as the court, learning 
of professional misconduct of attorneys, may msti- 
tute disbarment proceedings, of sts own motion, 
without waiting for a specific complaint,92 and may 
direct some attorney to draw up the accusation and 


S98. State v Hunter, supra—¢é CJ. p 
604 note 29 


of the law, see Constitutional Law 
§ 562 [12 CJ p 1184 note 63 (d)]. 

Summary proceeding as constituting 
due process of law, see Constitu- 
tional Law § 612 [12 CJ. p 1224 
note 25]. 


79. In re Casey, 1965 NH 39, 859 IIL 
496 

s0. Klensin v Board of Governance 
of Pennsylvania Bar, 168 A 474, 
$12 Pa 664. 


81. In re Sparrow, 
(2a) 401 
so. Cal—Johnson v State Bar of 
California, 52 P.(2d) 928 
Idaho —In re Edwards, 266 P. 665, 45 
Idaho 676 
Nev —tIn re Scott, 293 P. 291, 58 Nev. 
24, rehearing denied 296 P. 11138. 
Arm of supreme court 
The board of bar commissioners is, 
in effect, the arm of the supreme 
court, commissioned to find facts, 
declare opinion, and recommend 
course of action, but may do nothing 


(Mo) 90 SW. 


Committee on. discipline is no more 
@ judicial body than the board of bar 
commissioners.—In re Hdwards, 294 
P. 847, 50 Idaho 288. 


83. In re Richardson, 288 P 669, 209 
Cal, 492. 


& In re Investigation by Bar Ass’n 
of Hudson County, 160 A. 809, 109 
N.J Law 276. 


85. In re Tuck, 167 NY.S. 584, 180 
App Div 924 


ividence held insufficient to pre- 
vent dismissal of application for dis- 
barment—In re Babcock, 210 NW. 
196, 50 SD. 413. 


s6. In re Herron, 298 P 474, 212 Cal 
196. 


87. Idaho—In re Burns, 40 P (2d) 
105, 55 Idaho 190. 

Wash —State v. Snook, 189 P. 764, 78 
Wash 671. 


ss. State v. Hunter, 276 SW. 689, 
152 Tenn 2383—6 CJ p 604 note 


28, 
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90. In re Disbarment Proceedings, 
184 A. 59, 321 Pa. 81—6 CJ. p 603 
note 21 


Information developed in progress of 
cCatlse 

Such proceedings are often imati- 
tuted on informatiun developed in 
the progress of a cause or from what 
the court learns of the conduct of 
the attorney from its own obecrva- 
tion—In re Disba:iment Procecdings, 
181 A 69, 821 Pa 81—6 CJ. p 603 
note 33. 


$1. Ky—Lenthan v. Commonwealth, 
176 SW 948, 165 Ky. 93, LRA. 
1917B 1182 

N ¥ —People ex rel Karlin v. Culkin, 
162 NE 487, 248 NY. 465, 60 AL 
R. 851, afflrming 228 NYS 873, 
228 App Div. 822—In re Wendel’s 
Hstate, 267 N.Y S 83, 148 Misc. 884 

Ohio —Preusser v. Faulhaber, 15 
Ohio CirCt(NS) 110 

Pa—In xré6@ Disbarment Proccedings, 
184 A 69, 321 Pa 81—Snydex’s 
Case, 152 A. 33, 301 Pa. 276, 76 A. 


7 C.J.5. 


prosecute the case.92 The proceedings are fre- 
quently instituted and prosecuted by bar associa- 
tions.98 The proceedings are often instituted and 
conducted by the prosecuting officer of the state,?4 
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attorneys,95 and sometimes by third parties on 


affidavit.96 


Waiver of srregularity. Although, by statute, 
@ prosecution against an attorney for misconduct 
may be instituted by information or motion of two 


LR 666—Maginnis’ Case, 112 A 
5656, 269 Pa 186. 

§$D—tIn re Hosford, 252 NW 843, 
62 SD 874 

Wis —Rubin v State, 216 NW. 613, 
194 Wis. 207 

6 CJ p 608 note 24. 


92 Ind—iIn re Saric, 149 NE 
197 Ind 1. 

Iowa —lIn re Cloud, 250 N.W. 160, 217 
Iowa 8 

6 C.J. p 604 notes 26, 33. 


“Order of court” 

District Judges’ preliminary order, 
appointing an attorney to investigate 
the conduct of, and file accusalions 
against, another attorney, became an 
“order of court,” contemplated by 
the disbarment aslatute, when filed by 
the presiding judge in the ofilce of 
the clerk in the proper county dur- 
ing court seasion, although prepared 
and signed by judges outside such 
county.—In re Cloud, 260 NW. 160, 
217 Iowa 3. 


Presumption as to termination of au- 
thority 

Under Burns SstAnnot (1914) § 
1011 (Rev St [1881] § 976), providing 
for appointment by the court of at- 
torneys to prosecute proceedings to 
remove an attorney, there ig no pre- 
sumption that their authority ended, 
in the absence of a showing of re- 
moval, resignation, or death, until 
judgment of the court is made cffec- 
tual by being properly recorded— 
In re Saric, 149 NH 434, 197 Ind 1 


Substitution of attorneys 

Under Code § 325 et seg, the court 
may appoint attorneys other than 
those appointed to draw up accusa- 
tions to prosecute charges —State v. 
Kimball, (Iowa) 158 NW 6579, re- 
hearing denied 160 N.W. 856. 


83 Cal—Golden v. State Bar of 
California, 2 P.(2d) 325, 218 Cal 
237. 

Ind —In re McNames, 200 NE 708. 

La—In re Mundy, 168 So. 563, 180 
La. 1079 

Nev —State Bar vy. Riccardi, 294 P. 
537, 568 Nev 128. 

6 CJ. p 604 note 30. 

But it has been stated that bar as- 
sociations as such cannot be com- 
plainants in disbarment proceedings 
—In re Sizer, 267 SW. 922, 306 Mo 
856. 


434, 


§ 81 


or more practicing attorneys, accused by appearing 
and answering to a motion of one attorney waives 
objection to the form of proceeding that it was 
commenced by only one.9? 


§ 31. —— Charges 


“Aggrieved” applicable to bar asso- 
clasion. 

Under Acts (1919) co 42 § 8, provid- 
ing that proceedings for disbarment 
may be instituted by the court on 
1ts own motion or by @ bar associa- 
tion or committee, or an individual 
aggilieved by the conduct of an at- 
torney, the requirement that the pe- 
tition shall be presented by petition- 
ers “aggrieved” applies alike to a 
bar association, @ committee, or an 
individual —State v. Hunter, 276 SBS. 
W. 639, 162 Tenn 2388 


Fact that a bar association is in- 
corporated does not place it outside 
the terms of Code CivProc § 291, 
as amended by St (1921) p 100 § 3, 
providing that the accusation in dis- 
barment proceeding may be presented 
by a legally organized bar associa- 
tion —In re Morganstern, 215 P. 721, 
61 CalApp 702 


Momber of bar appointed by associa. 
Hon 


An order authorizing the board of 
managers and the committee on 
grievances of the Chicago Bar Asso- 
clation, acting as commissioners of 
the supreme court, to investigate 
complaints against members of the 
bar, did not require that the orig- 
inal complainant follow the proceed- 
ing into the supreme court, but per- 
mitted a member of the bar desig- 
nated by the board of managers to 
present the matter to the supreme 
court —In re Malmin, 4 N.E (2d) 111, 
864 IIL 164 


More than one attorney 

Under a statute providing that a 
proceeding for the disbarment of an 
attorney may be instituted by the 
complaint of a judge of any court, a 
practicing attorney, etc, 1t has been 
held that the complaint may be made 
by several attorneys acting as the 
duly appointed committee or com- 
misgzion of the bar association, and 
that an objection thereto on the 
ground that it was not permissible 
and was an act prejudicial to accused 
un the trial before the jury is with- 
out merit—Houtchens yv. State, 
(Tex Civ.App) 47 S W.(2d) 679, re- 
versed on other grounds (Com App ) 
68 SW (2d) 1011, motion granted 74 
8S W.(2d) 976. 


Substitution of board of governors 
of state bar for supreme court 
committee 

Where the supreme court commit- 
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a. In general 
b. Verification and signature 
c. Amendment 


tee on professional ethics and griev- 
ances instituted a disbarment pro- 
ceeding and subsequently the su- 
preme court substituted a board of 
governors of the state bar to carry 
out the same duties previously in- 
trusted to the committee, the board 
of governors had the right to pro- 
ceed with further prosecution of the 
suit for disbarment—In re Mundy, 
161 So 184, 182 La. 148 


9% People v. Harris, 112 NE 978, 
273 DL 418—6 CJ p 604 note 32. 


Solicitor for judicial district 

(1) May institute proceedings 
when authorized by statute —State v. 
Riddle, 106 So. 259, 218 Ala. 480. 


(2) May not do so when not so au- 
thorized —Committee on Grievances 
of State Bar Asa’n v Strickland, 158 
SH 110, 200 NC. 680. 


State’s attorney other than one where 
respondent resides 

Under Sup Ct.Rules, rule 40 (85 N. 
H xi), the fact that a atate’s at- 
torney, other than the state’s attor- 
ney where respondent in disbarment 
proceedings resided, was a relator, 
the petition being verified by two 
other relators, both aggrieved par- 
ties, has been held immaterial — 
People v. Harria, 112 NH. 978, 273 
Tih 418. 


85. Colo—People v. 
883, 70 Colo 381. 
Ohio—In re Meck, 200 NHL 478, 51 
Obio App 237. 
6CJ. p 604 note 8L 


Personal aggrievance unnecessary 

In a petition for disbarment, made 
by an individual member of the bar, 
a claim that the petitioner must have 
been personally aggrieved in the 
sense of suffering injury to person 
or property by the couduct of defend- 
ant 18 too narrow a construction of 
Acts (1918) co 42 § 8, since every 
member of the bar 1s “aggrieved’”’ by 
professional misconduct of any other 
member—State v. Hunter, 276 S W. 
689, 152 Tenn. 233. 


66. Neb.—State v. Fisher, 174 NW. 
820, 108 Neb 736 

Tenn —State v Hunter, 276 S W. 639, 
162 Tenn 2383 

6 CJ. p 608 note 26. 


97. Jackson v. State, 21 Tex. 668. 


Class, 201 P. 


$ 31 
a In General 


While no accusation may be necessary where the 
ground for disbarment :e conviction of crime, ordinarily 
the court may not suspend an attorney without some 
charge being made and filed against him. Technical 
pleading is not essentia', but the charge must be suffi- 
ciently specific so as to inform accused of the nature 
of his alleged misconduct. 

While, under some statutes, where the ground 
for disbarment is conviction of crime, no accuSsa- 
tion m writing 1s necessary,9® this 1s not true in 
all jurisdictions,°9 and, ordinarily, the court may 
not suspend an attorncy, other than for contempt, 
without some charge being made and filed against 
him 

Although it has been held that the petition for 
disbarment is governed by the rules of practice 
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at common law so far as applicable,? it has also 
been held that disbarment proceedings, being spe- 
cial proceedings, as shown supra § 28, are not con- 
trolled by the rules or principles of criminal or 
cominon-law pleading,? or by statutory provisions 
in regard to complaints in civil actions or indict- 
ments in criminal proceedings,‘ the usual practice 
being for the court to issue a rule or order on 
the attorney, reciting the substance of the informa- 
tion or charges against him and requiring him to 
show cause why he should not be suspended or dis- 
barred.5 However, while formal and technical 
pleading is not essential to this proceeding,® it is 
important that the charges against an attorney shall 
be so specific as fairly to inform him of the nature 
of the misconduct of which he 1s accused.? It is 


96. Cal—Barnes v. Distmct Court 
of Appeal, Second Appellate Dist, 
173 P. 1100, 178 Cal 500 

Mont—In re Peters, 235 P. 773, 73 
Mont. 284. 


99. State v. Prendergast, 164 P 
1178, 84 Or 807 


Gomplaint held demurrable 

A complaint in disbarment proceed- 
ings under Lord Ll. § 1092 subd 1, 
was held demurrable where it charg- 
ed merely that accused was convict- 
ed in the federal court of using the 
mails to defraud in violation of US 
Pen.Code § 215—State v. Prender- 
gast, 164 P. 1178, 84 Or. 807 


1. Cal—In re Reid, 187 P. 7, 183 
Cal 88& 

Utah —Foster v. Burton, 232 P 917, 
64 Uteh 550—Higgins v. Burton, 
282 P, 914, 64 Utah 562 

Charges not bearing title of original 

action 
In a proceeding against an attor- 
ney for misconduct in musquoting 
the record in his brief, so far as in 
disbarment, separate charges, not 
bearing the title of the original ac- 

tion, should have been filed, and a 

tailure so to file requires a dismissal 

without prejudice —Dolley v. Ragon, 

228 P. 664, 67 Cal App. 731. 


2 Bar Ass’n of City of Boston v. 
Casey, 116 N.B. 541, 2327 Maas. 46 


3 Ili—In re Information to Dis- 
cipline Certazn Attorneys of Sani- 
tary District of Chicago, 184 NE 
832, 851 IlL 206. 

La—In re Mundy, 158 So. 568, 180 
La 1079. 

NM—In re Zinn, 34 P.(2d) 1097, 38 
NM 449 

6 CJ p 605 note 47 [a]. 


Information or indictment unneces- 


sary 
(1) Since disciplinary proceedings 
are not intended for punishment (su- 
pra § 28), they do not fall within 
that class of cases that require the 
charges to be preferred by informa- 
tion or indictment.—State v. McRae, 


38 So 605, 49 Fla. 389, 6 Ann Cas 
Kan 246 


(2) Proceedings instituted against 
certain attorneys by a board of man- 
agers and a committee on grievances 
of the Chicago Bar Agsociation act- 
ing as commissioners of the supreme 
court, pursuant to an order author- 
izing them to investigate complaints 
against members of the bar, were 
held sufficient to confer jurisdiction 
upon the supreme court of the dis- 
barment proceeding against such at- 
torneys, notwithstanding the pro- 
ceeding was not instituted by the fil- 
ing of an information—In re Mal- 
min, 4 NB (2d) 111, 364 Ill 164 


4 Or—State v. Greenfleld, 162 P 
858, 93 Or. 407. 

Wash.—In re Sherrill, 198 P 725, 116 
Wash. 143. 


& Cal—Irving v. State Bar of Cal:- 
fornia, 1 P (2d) 2, 218 Cal 81 
Mass—In re Keenan, 192 NH. 65, 
487 Mass 677, 96 ALR 679. 
6CJ p 608 note 22 


Passing on sufficiency of charge 

Sufficiency of a charge against an 
attorney sought to be disbarred 18 
passed on when an application 
made for leave to file the mforma- 
tion to disbar—People v. Jackson, 
168 NH 621, 322 Ill 618 


& Ala—tIn re Fite, 152 So 246, 228 
Ala. 4—Hx parte Thompson, 152 
So 229, 228 Ala 118, followed m 
Ex parte Walker, 152 So 246, 228 
Ala. 130, and In re Countryman, 
152 So. 257, 228 Ala. 21—McCord 
v. State, 126 So. 873, 220 Ala. 466 

La—In re Mundy, 158 So. 5638, 180 
La 1079. 

Mass—In re Keenan, 1923 NH. 
287 Mass 677,94 ALR 679. 
Ohio —In re Bickley, 4 Ohio N P.(N. 

S.) 129. 

Or—State v. Woerndle, 209 P. 604, 
109 Or 461—State v. Greenfield, 
162 P. 858, 93 Or 407. 

W.Va—State v. Smith, 998 83.HL 333, 
84 W.Va. 59. 
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Court will look to substance 

In a dsbarment procecding, the 
court on demurrer will look to the 
substance of the charge rather than 
to the technical accuracy with which 
it is presented —State v. Woerndle, 
209 P. 604, 109 Or. 461—State vy. 
Greenfield, 162 P 858, 93 Or 407. 


Proceeding to vacate order of admis. 
sion 


In a proceeding to set aside and 
vacate the order of admission, where 
fraud 18 claimed in the application 
for admission to practice, the form 
of the pleadings is not material, and 
any relevant facts may be inquired 
Cal 467. 


Professional capacity 

An information for the disbarment 
of an attorney under the statutes in 
some jurisdictions must allege that 
respondent 1s an attorney —State v. 
Quarles, 48 So. 499, 158 Ala 64 


7. Ala—In re Fite, 152 So. 246, 228 
Ala 4. 

Cal—In re Lincoln, 283 P. 965, 103 
Cal App 738 

Fla —Gould v. State, 
Fla 662, 69 ALR 
State, 104 So. 698, 

Idaho—In re Baum, 
Idaho 676. 

Ill—People v. Briggs, 161 NE 736, 
330 Ill 3839, cortiorari denied 
Schmutz v. People of State of Illl- 
nols ex rel Chicago Bar Ase’n, 49 
8 Ct 27, 278 US 625, 73 L.Ed 6545. 

La—In re Mundy, 158 So. 563, 180 
La. 1079. 

Mass —In re Keenan, 192 N.EL 65, 287 
Mass. 577, 96 ALR. 679 

ND—In re Eaton, 235 NW. 587, 60 
ND. 580 

Or—State v. Hall, 190 P. 304. 

S§D—In re Gibbs, 214 N.W. 850, 51 
SD 464 

W Va—State v. Smith, 99 S.H 332, 
84 WVa 59. 

6 C.J. p 605 note 48. 


Complaints held sufficient 
Ale.—Hx parte Thompson, 152 So. 


127 So 3809, 99 
699—Hogan Vv. 
89 Fla 3888. 

186 P. 937, 32 
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not mecessary for the complaint to set out facts 
tending to establish the course, regularity, and re- 
sults of proceedings leading up to the authorization 
and participation of the bar association, as a pre- 
sumption of regularity attaches,®8 and the fact that 
an affidavit contains a statement that affiants had 
investigated the conduct of respondent does not 
invalidate the complaint to which it 1s attached, but 
such surplus matter should be stricken therefrom 9 

It has been held not material that the charges 
and specifications are not proved exactly as al- 
leged,19 but an attorney 1s not called on to de- 


229, 228 Ala. 113, followed in Hx 
parte Walker, 152 So 246, 228 Ala 
180, and In re Countryman, 152 So 
257, 2238 Ala. 21—McCord vy. State, 
126 So 873, 220 Ala 466 

Cal—In re Mazuran, 268 P 389, 88 
CalApp 2728—DPeoplo v California 
Protective Corporation, 214 P 1089, 
76 CalApp 354 

Idaho —In re Edwards, 294 P 847, 50 
Idaho 238 

La—In re Mundy, 158 So 663, 180 
La 1079—In re Kenner, 152 So 
520, 178 La 774 

Mass—In re Ulmer, 167 NE. 749, 
268 Massa 373 


Complaint held insnficient 

A charge in a rule that an attorney 
solicited employment, without srow- 
ing that 1t was by dishonornble or 
disreputable meana, 18 not sufficient 
—State v. Smith, 99 SE 332, 8&4 W 
Va 5&9 


General charge considered with spe- 
eifle charges 

While a general charge that re- 
spondent’s reputation for truth and 
veracity and fair deallug is lad as 
not being specific, yet 11 may be con- 
sidered with the specific charges 
filled —People v. Martin, 124 NE 840, 
288 IIL 615. 


Petition alleging disbarment else. 
whcre 

(1) Petition to disbar an attorney, 
alleging merely ‘the facts on which 
a foreign judgment of disbarment 
was based, without independently 
charging the existence of those facts, 
41d not state the cause of action — 
State v Flynn, 107 So. 814, 160 La 
483. 


(2) Petition alleging that an at- 
torney had been dsb. 'rred in United 
States district court for profession- 
al misconduct amounting to moral 
wrong, a copy of the findings by the 
judge in the federal court being an- 
nexed, is sufficlent—In re Ulmer, 167 
NE 749, 268 Mass. 3738. 


Portion of complaint held too 
vaguo—In re Gibbs, 214 N.W. 850, 
51 SD 464 


Ste*emert in one or more paragraphs 
If the facts of the charged mis- 
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cannot complain 


cused’s attention, the form in which 
they are stated, as whether they are 
siated in one or two paragraphs, 18 
not of great importance—In_ re 
Smith, 85 P 684, 73 Kan 748. 


& State Bar v Riccardi, 294 P 6937, 
53 Nev 128. 


9 IIoutchens v State, (Tex Com 
App) 63 SW (2d) 1011, reversing 
(CivApp) 47 SW (2d) 679, and 
motion granted (Com App ) 74 8S W. 
(2d) 976 


10. In re Barclay, 24 P (2d) 802, 82 
Utah 288—6 CJ p 605 note 50 


Evidence admissible 

tinder a disbarment petition, alleg- 
ing fraudulent withholding by attor- 
ney of reoneys collected for client, 
but not enumerating items, evidence 
of items was admissible —State 
Board of Law Examiners v Brown, 
290 P 1018, 42 Wyo. 108. 


iumaterial variance 

In a disbarment proceeding, ® vari- 
ance between the cbarge that accus- 
ed had appropriated corporation man- 
ager’s monev and proof that the 
mioney belonged to the corporation 
was immaterial—In re Barclay, 24 
P (2d) 802, 82 Utah 288 


11. In re Baum, 136 P. 927, 32 Idaho 
676 


12. Cal—Townsend v. State Bar of 
California, 291 P 887, 210 Cal 3862 
—San I'rancisco Bar Ass’n v Sul- 
livan, 198 P 7, 185 Cal 621, 

Idaho—In re Edwards, 266 P. 666, 
45 Idaho 676. 

Ili—People v McCaskrin, 156 N.E 
328, 825 Ill 149 

Mass—Bar Ass'n of City of Boston 
v. Sleeper, 146 NB 269, 251 Mass 


6 
Mont—In re McCue, 261 P. 341, 80 
Mont. 637 
ND—TIn re Iuton, 285 NW. 587, 60 
ND 680 
Pa.—Maginnis’ Case, 112 A 6555, 269 
Pa 186 
W.Va—State v. Smith, 99 SHE 332, 
84 W Va 59 
6 CJ p 606 note 52 
Charges not set forth In afidavit, but 
included in. accusation by solic. 
tor 


conduct are clearly brought to ac-] In disharment proceedings against 
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fend against matters not contained in the charge," 
and, ordinarily, trial can be had only on the charges 
contained in the information or rule, and other 
charges in the affidavits filed with it, or brought 
out by the evidence, will not be considered}? unless 
such affidavits are made a part thereof13 How- 
ever, while it has been held that proof of acts not 
charged will not justify disba:ment,!4 where the 
matter was fully covered by testimony and the at- 
torney had every opporiunity to and did present his 
evidence, he cannot complain.15 Also, an attorney 


of a variance between the plead- 


an attorney, including in the written 
accusation drawn up by the solicitor 
charges not set forth on the affidavit 
accompanying the accusation was er- 
ror—Committee on Grievances of 
State Bar Asa’n v_ Strickland, 158 
SE 110,200 NC 680 


ee alleging general good beha- 
or 

In view of the fact that the rule 
in disbarment proceedings does not 
requile respondent to answer, an al- 
legation in an answer filed by him 
of general good behavior does not 
authorize consideraton of charges 
against respondent not included in 
the formal charges presented —Ma- 
ginnis’ Case, 1123 A. 555, 269 Pa. 186. 


Petition broad enough to cover find. 
ings 


Under the petition the referee was 
not limited to a finding on the 
charge of conspiracy to defraud an 
insurance company which involved 
but one phase of the attorney's con- 
duct—In re Durst, 289 N.Y.S 316, 
228 App Div 256 


Guilt of crime not in issue 

In a disbarment proceeding, the 
atitorney’s guilt or innocence of a 
crime, for which he has been convict- 
ed, 18 not in issue—lIn re Kerl, 188 
P. 40, 82 Idaho 737,8 ALR 1259 


13. State v. Shumate, 37 S.H 618, 
48 WVa 359 


14 In re Baum, 186 P. 927, 32 Ida- 
ho 676—6 CJ p 605 note 51 


15. Idaho—In re Burns, 40 P (2d) 
105, 65 Idaho 190 

Tll—In re Mack, 196 NE. 197, 360 
Ill 848 

N ¥—In re Kohler, 270 NYS 6384 
240 AnpDiv 560i—In re Horovitz, 
240 NYS 3843, 228 App Div. 484 

Pa—In re Disbarment Proceedings, 
184 A 59, 321 Pa 8L 


Obviatng amendment 

The admission of testimony as to 
acts not charged has been held tu 
obviate the necessity for a motion 
to amend the petition —In re Horca- 
vitz, 240 NYS. 843, 3228 App Div 
484, 


§ $1 


ings and the proof, where it relates only to issues 
injected voluntarily by his own testimony.16 


Waiver. An attorney appearing and offering 
evidence without objection waives any defect on 
the charge, as that 1t was not specific enough to 
inform him of the misconduct with which he is 
charged. 17 


b. Verification and Signature 


Verification of the charges, although not Jurisdic- 
tional, 1s generally required It may, in some jurisdic- 
tions, be on information and belief. Where so required, 
the information must be signed by the proper persons for 
court to have juriediction. 

While, where the proceeding is initiated by a 
bar association or commussion, verification may be 
dispensed with,18 and in a disbarment proceeding be- 
fore a committee on grievances of a bar association, 
a verified complaint is not required,!® ordinarily the 
formal charges should be verified by the affidavit of 
some person to the effect that the charges therein 
contained are true.29 Such verification 1s not juris- 
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dictional,?1 although the attorney had no notice of the 
preinvestigation of the conduct prior to the show- 
cause order,°2 and may be waived by respondent.#8 
Although it has been held that the court will merely 
require such verification as assures good faith,?# in 
some jurisdictions it 1s necessary that the charges 
shall be made or verified by one having actual knowl- 
edge thereof,25 unless the verification 1s made by a 
bar association ;26 but in other jurisdictions verifica- 
tion on information and belief is sufficient,?? pro- 
vided the sources of such informaticn and the 
grounds for such belief are definitely set forth in 
the affidavit2® in accordance with the general rule 
governing affidavits on information and belief, as 
shown in the title Affidavits § 26. However, the 
verification is not affected by the nonproduction 
of affidavits and documents on which the informa- 
tion and belief were partially derived.29 


The sufficiency of the verification must be dcter- 
mined by an inspection of it, and the evidence of 
affiant cannot be taken for the purpose of showing 


16. Wood v State, 165 SH 908, 45 
Ga App 788 

Prior proceeding by informer as not 
ground for abating subsequent dia- 
barment proceeding for same mis- 
conduct see Abatement and Reviv- 
al § 82 note 16. 


17. Barton v. State Bar of Calfor- 
nia, 289 P. 818, 209 Cal 677. 


13. People ex rel Chicago Bar Asa’n 
v Templeman, 1 NE (2d) 850, 363 
Til 16528—People v Briggs, 161 ND 
736, 830 Ili 389, certiorari denied 
Schmutz v People of State of Il- 
linois ex rel. Chicago Bar Asa’n, 49 
S8Ct 27, 278 U.S 6325, 73 LH. 546 
—€ CJ p 606 note 60. 


19. In re Casey, 195 N.HL 89, 359 TI. 
496 


20. Cal—In re Herrick, 176 P. 165 

Fla—Hogan v. State, 104 So. 5698, 
89 Fla. 888 

Ili—In re Ransom, 192 NH 9142, 
$58 Til 227. 

6 CJ p 606 note 57. 


Where proceedings are moved by 
third perwes on aMdavit, the accusa- 
tion must be drawn up and sworn 
to by the perzon making it—In re 
Cloud, 250 N.W 160, 217 Iowa 3—6 
CJ. p 604 note 37. 


a. Ala—Dx parte Messer, 152 So 
244, 228 Ala. 16. 

Cal—Golden v. State Bar of Califor- 
nia, 2 P (2d) $25, 218 Cal 237— 
Biuns v State Bar of Califorma, 
1 P (2d) 989, 213 Cal 1651—Irving 
v State Bar of Calfornia, 1 P (2d) 
2, 218 Cal. 81—In re Herron, 298 P 
474, 212 Cal. 196. 

Tex—Houtchens v State, (Civ App ) 
47 SW (4d) 679, reversed on other 
grounds (Com.App.) 63 SW. (2d) 


1011, motion granted 74 8S W.(2d),as amended by 8t (1921) p 100 § 3, 


976 
6CJ p 606 note 58 


2a. Fish v. State Bar of California, 
4 P (2d) 987, 214 Cal 215 


23. Ex parte Messer, 152 So 244, 228 
Ala. 164—6 CJ. p 606 note 659. 


24 State v Greenfield, 162 P. 858, 
93 Or 407 
By attorney, one of petitioners 
Verification of a petiton made on 
affidavits of an attorney, who de- 
posed that he was the attorney for 
petitioners and was one of the peti- 
tioners himself and a member of the 
bar association, is technically suffi- 
clent—State v. Greenfield, 162 P. 
853, 93 Or 407. 


wy officer of bar association 

A. complaint is not insufficiently 
verified because the verification was 
made by an officer of complainant bar 
association—Ring v State Bar of 
California, 24 P(2d) 821, 218 Cal 
747. 


25. In re Maszuran, 263 P 3389, 88 
CalApp 272—6 CJ. p 606 note 61 


Statutory verification sufficient 
Where charges of accusation 

against attorney were made positive- 

ly, statutory verification was posi- 
tive affirmance of allegations therein, 
notwithstanding veiification contain- 
ed words “except as to matters there- 
in stated on information and belief’. 

—Lants v State Bar of California, 

298 P. 497, 212 Cal 218. 

26. Ring v. State Bar of Cahfor- 
mie, 24 P (2d) 821, 218 Cal 747— 
In re Morganstern, 215 P. 721, 61 
Cal App 702 


Verification by president sufficient 
Under Code Civ Proc §§ 290, 291, 
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requiring the accusation in disbar- 
ment proceedings to be in writing, 
and relating to the verification thero- 
of, 1t was held that such an accusa- 
tion filed by an incorporated bar as- 
sociation was sufficiently signed and 
verified when signed by the presi- 
dent and assistant secretary of the 
association, and verified by the presi- 
dent in his individual capacity —In 
re Morganstern, 215 P. 721, 61 Cal 
App 702 


Allegations based on knowledge 

A complaint may be verified on in- 
formation and belief, although the 
allegations thereof were based on 
complaimant’s knowledge—Ring’ v. 
State Bar of California, 24 P.(2d) 
821, 218 Cal. 747. 


Statute not invalid 

A. statute authorizing a verification 
on information and belief where 
made by a bar association has been 
held not invalid —iIn re Morganstern, 
215 P 721, 61 CalApp 703. 


27. La—In re Borie, 118 So 45, 166 
La 866. 

Or—State v. Hall, 190 P 3804. 

Tex—Houtchens v. State, (Com. 
App) 68 8 W.(2d) 1011, reversing 
(CivApp) 47 S.W (2d) 679, and 
motion granted (Com App.) 74 SW. 
(2d) 976—Rowland v State, (Civ. 
App) 55 S'W.(2d) 133. 

6 CJ p 606 note 62. 


28. In re Veeder, 65 P. 180, 10 NM. 
669. 


29. Houtchens v. State, (‘Tex.Civ. 
App) 47 SW (2d) 679, reversed on 
other grounds (Com App) 63 SW. 
(2d) 1011, motion granted 74 S.W. 
(2d) 976. 


7 C.J.S. 


that he had no personal knowledge as to the 
charges,20 


Signature. While the court is without jurisdic- 
tion where the information 1s not signed either by 
the attorney general, a state’s attorney, or the 
president and secretary of a bar association, where 
so required,®! a complaint in a disbarment proceed- 
ing will not be quashed because signed by more 
than one attorney, notwithstanding the statute pro- 
vides that it shall be signed by “a practicing at- 
torney.”’82 


c. Amendment 


Court should be liberal In allowing amendments, but 
should also give respondent an opportunity of meeting 
any new matter therein alleged. 

The power of the court to allow an amendment 
is as broad as in any other special proceeding,32 
and the court should be most liberal in allowing 
amendments provided respondent is given an op- 
portunity of meeting any new matter therein al- 
leged.84 Leave to file an amendment to the pe- 
tition must be obtained from the court, and cannot 
be granted by a commissioner taking the evidence.%5 
It is not error to allow an amendment to the 
petition after sustaimng a demurrer thereto,3é 
and an amendment may be made after the hearing 
has been entered on, where accused is given time 
to prepare his defense to new charges contained 
therein ;7 but an amendment of the petition has 
been refused after complainants have annotnced 
that they are through taking evidence m chief, and 
respondents have proceeded with their evidence on 
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the strength of such announcement.88 However, 
it has been held that an accusation in disbarment 
proceedings may be amended to conform to the 
proof after the case has been tried and coincident 
with the entry of judgment39 ‘While a referee 
does not abuse his discretion m refusing an amend- 
ment until the attorney general can investigate 
the charge contained therem,£9 the new charge 
ought not to be disregarded and the court may treat 
the amendment as a new petition.#1 


§ 32. —— Demurrer, Answer, and Subse- 
quent Pleadings 
a. Demurrer 
b. Answer 
c. Subsequent pleadings 


a. Demurrer 


Respondent may demur to accusation, which will then 
be taken as true, and on overruling of demurrer, the 
court will enter proper judgment. 

Although not expressly provided by statutes re- 
lating to disbarment proceedings, it has been held 
that an attorney has a mght to demur to the peti 
tion42, Where a demurrer is filed, the allegations 
of the complaint are to be taken as true,43 and 
if the demurrer is overruled, the court will enter 
final judgment in accordance with the gravity of 
the offenses charged.44 ‘Where a demurrer is filed 
to the whole accusation, and any one of the charges 
or specifications contains sufficient cause for the 
motion to disbar, the demurrer should be over- 
ruled.46 


30. In re Morganstern, 315 P. 721, 
61 CalApp 702—6 CJ. p 606 note 
65. 


31. In re Ransom, 192 NE 9132, 3658 
Til, 227. 


33. Houtchens v. State, (Tex Com 
App) 68 S.W(2d) 1011, revers- 
ing (CivApp) 47 8S W.(2d) 679, 
and motion granted (Com.App) 74 
SW (2d) 976—Rowland v_ State, 
(Tex Civ.App.) 55 8.W (2d) 1383. 


33. State v. Kimball, (Iowa) 158 N 
W 6579, rehearing denied 160 N W. 
836. 


&. In re Egan, 154 NW. 521, 26 §8. 
D. 228 


Ameniment not prejudicial 
Introduction at the time of hear- 
ing before the board of law exam- 
iners, In a disbarment proceeding, of 
the new cause of complaint has been 
held within the board's discretion, 
and not error or prejudicial, where 
respondent attorney did not request, 
either before the board, or the su- 
preme court, additional time con- 


formably to Remington Comp St. § 
138—18 —In re Winthrop, 287 FP. 8, 
185 Wash 1365. 


35. People v. Smith, 124 NE 807, 
290 Tl. 241,9 ALR 183. 

36. Hogan v. State, 104 So. 598, 89 
Fla 3888 

sv. In re Winthrop, 2387 P. 8, 1385 
Wash i185—In re Sherrill, 198 P. 
726, 116 Wash. 148. 

3& In re Sizer, 267 SW. 928, 3806 
Mo. 356. 

3S. In re Morganstern, 215 P. 721, 61 
Cal App. 702 


40. In re Polley, 159 N.W. 42, 87 8. 
D. 523. 


41. In re Polley, aupra. 
42. In re Bickley, 4 Ohio N.P (N 8.) 
129. 


43. Tll—People v. Briggs, 161 NB 
736, 330 DL 339, certioram denied 
Schmutz v. People of State of Ill- 
noils ex rel Chicago Bar Agsa’n, 49 


Ky.—Lenihan v. Commonwealth, 176 
SW 948, 165 Ky 98, LRA1917B 
1132 

SD—In re Waggoner, 199 NW. 244, 
47 8.D 401. 


4% People v Briggs, 161 NBD 736, 
830 Ill 339, certiorar. denied 
Schmutz v People of State of Ilb- 
nois 6x rel. Chicago Bar Ass'n, 49 
SCt 27, 278 US. 625, 78 L. Bd. 546. 


45. Rosenberg vy Commonwealth ex 
rel Otte, 74 S'W.(2d) 478, 365 Ky. 
413—6 C.J. p 606 note 66. 


Demurrer held not to challenge suf. 
ficlency of 

Where a complaint for disbarment 
consisted of a single paragraph spe- 
eifying six different series of alleged 
acts of misconduct, and no motion 
was made to separate it into para- 
graphs, a demurrer to “each para~ 
graph” of the complaint dd not 
challenge the sufficiency of any one 
of the alleged seriez of acts taken 
separately.—Buhler v. Trick, 144 N. 


SCt 327, 278 US 625, 73 L.Ed. 645 | BH 840, 195 Ind 190, 
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b. Answer 


Respondent should seasonably enter his plea or an- 

swer, and should explain and set out the bona fides of 
the alleged misconduct. 
' When a petition and accusation in a disciplinary 
proceeding has been duly served on an attorney, 
he must seasonably plead or mterpose an answer 
to the accusation,46 and the refusal of the court 
to permit the filing of a plea on the day set for 
trial 1s within the court’s discretion.47 Where 
so required by statute the court must pass on the 
suficiency of the charges before the attorney 1s 
required to answer.*8 In the absence of a con- 
trolling statutory provision, respondent 1s not enti- 
tled to the time allowed to answer an ordinary 
summons, but may be cited to appear within any 
time that gives him a reasonable opportunity to 
prepare his defense.4? 


The answer should raise an issue5? and par- 
ticularity should be observed, not merely to deny 
the charges, but to explain and set out the bona 
fides of the transactions to which they relate.5! 
An answer, failing to deny specific charges of muis- 
conduct, constitutes an admission thereof,52 and 
an attorney is bound by his admission in his an- 
swer that m certain matters he acted in his pro- 
fessional capacity.58 Where the answer 1s un- 
certain54 or seems to be evasive,55 respondent may 
be given an opportunity to amend or file a more 
specific answer; and the same is true where the 
answer contains scandalous and impertinent mat- 
ter.56 


44, Til—In re Information to Dis- 
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Verification. Ordinarily, the answer should be 
verified,5? but the circumstances may be such as 
to dispense with this requirement.58 


ce. Subsequent Pleadings 
No pieadings are had beyond the answer. 


There are no further pleadings beyond the an- 
swer to the rule to show cause; the replication 
1s not used in this form of proceeding.59 On 
filing the answer the accuser may move to make 
the rule absolute, and respondent may move to 
discharge the rule & 


§ 33. —— Evidence 


2a In gencral 
b. Failure to testify or call witness 
c. Accomplice testimony 


a. In General 


(1) Presumptions and burden of proof 
(2) Admissibility 
(3) Weight and sufficiency 


(1) Presumptions and Burden of Proof 


The authorities are in conflict as to whether an ac- 
cused attorney is entitied to the presumption of In- 
nocence. The burden of proof rests on those In charge of 
a disbarment proceeding. 

On the basis that disbarment proceedings are 
not criminal in nature (see supra § 28), it has been 
stated that an accused attorncy 1s not entitled to 
a presumption of innocence,®1 but a license to 


cipliine Certain Attorneys of Sani- 
tary Dist of Chicago, 184 NH 332, 
851 Ill 206. 

Minn —In re Ahlstrom, 268 NW. 638 
—In re Eberhart, 205 N.W. 266, 
164 Minn. 408. 


Motion for disbarment properly de- 
med 

Denial of a motion of relator in a 
disbarment proceeding to disbar an 
attorney by default because of fail- 
ure to file an answer on or before 
the date fixed by rule nisl, which re- 
quired an attorney to appear and 
answer on such date, or when there- 
after reached on call as by law di- 
rected, was held not error, where 
the attorney appeared and filed the 
answer in accordance with the order 
of the judge to whom the motion was 
referred in rule nisi—De Krasner v. 
Boykin, (Ga.App) 186 SE 749 


Defense of laches was held not 
available to respondent in a disbar- 
ment proceeding in the absence of a 
pleading or evidence showing that 
respondent, because of lapse of time, 
had been prevented from producing 
in evidence facts “=tich, if produced, 


would have been a defense to the] 54 In re Zinn, 34 P (2d) 1097, 38 N 


charges—In re Noell, (Mo App) 96 
SW (2d) 213 


47. Thomas v Oguilby, 59 AppDC 
$83, 44 F (2d) 890 


43. State v Mosher, 108 NW 105, 
128 Iowa 83, 5 AnnCas 984 


49. Cal—iIn re Lowenthal, 21 P. 7, 
78 Cal 427. 

Okl—In re Brown, 39 P. 469, 2 Okl 
590. 

6CJ p 606 note 67. 


60. In re Richter, 204 NW. 493, 187 
Wis 490, 41 ALR 485 


Answer held insufficient to raise 
an issue of fact—.{n re Richter, 204 
NW 492, 187 Wis 490, 41 ALR. 
485 


5L. Rosenberg v Commonwealth ex 
rel Otte, 74 SW (2d) 478, 255 Ky. 
418—6 C.J p 606 notes 69, 70 


52. Colo—People v. Cowen, 298 P. 
957, 88 Colo 571—People v. Powell, 
287 P 8658, 87 Colo. 387. 

N Y.—In 16 Goldberg, 288 NYS. 2738, 
227 App Div. 503. 


53. In re Richards, 63 S W.(2d) 672, 
883 Mo 907. 
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On failure to amend an answer 
that 18 uncertain, the answer will be 
deemed to raise no effective denial 
of the allegations—In re Zinn, 84 P 
(2d) 1097, 883 NM 449 


55. Colo—People v. Webster, 64 P 
207, 28 Colo 223. 

Minn—In re Nunn, 76 NW. 38, 73 
Minn. 292 


56. People v. Payson, 71 NE 692, 
210 Ill 83. 

57. State v. Winton, 5 P 337, 11 O: 
456,50 AmR 486 


5S. State v. Winton, supra. 


59. Colo—People v Selig, 55 P 723, 
25 Colo. 505, 506 
Fla.—State v. Maxwell, 19 Fla 31. 


60. State v. Maxwell, supra 


61. Ring v. State Bar of California, 
24 P (2d) 821, 218 Cal. 747—6 CJ 
p 607 note 79. 
in Massachusetts, in a disbarment 

proceeding heard by a single jus- 

tice, ruling that there was no pre- 
sumption of innocence other than 
that in contemplation of law re- 


7 C.J.8. 


practice law being a certificate of good moral char- 
acter and a representation by the court, as of the 
date of the license, that the licensee is a trust- 
worthy person who reasonably may be expected to 
act fairly and honestly 1n the practice of his pro- 
fession, 1t has been held that the original repre- 
sentation exists as a continuing presumption 1n the 
absence of proof to the contrary,®? and in some 
yur.sdictions it has been held that an attorney 
1s presumed to be innocent of the charges pre- 
ferred and to have performed his duty, in accord- 
ance with his oath,88 and to have acted from 
proper motives 6 However, the presumption pre- 
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attorney.78 


his conduct ;74 


tify 1.75 


vails only until a prima facie case of guilt 1s made 


out 55 


spondent began trial as an innocent 
moan and would remain such unless 
charges were proved was held prop- 
er—In re Mayberly, 3 NE (2d) 248, 
105 ALR 976. 


In Mew York 

(1) In a Iater case it was held 
that no presumption of innocence is 
applicable —In re Ropiecki, 282 N. 
YS 9417 


(2) But in an earlier case it was 
held that the attorney would be pre- 
sumed innocent, where the informa- 
tion chaiged him with the commis- 
sion of a criminal act —In re An At- 
torney, 141 NYS 604, 176 App Div. 
653 


@2. Roark v State Bar of Califor- 
nia, (Cal) 65 P (2d) 839. 


63. State v Cutlip, 202 P 782, 8&8$ 
Okl 183—Siate v Vernor, 191 P 
729, 79 Okl 124—In re McNabb, 
186 P. 431, 76 Okl 253—In re 
Reilly, 183 I> 738, 75 Okl 192, 7 
ALR £-—¢ CJ p 607 noto 78 


64 Maginnis’ Case, 112 A. 555, 269 
Pao 186 


65. Roark : State Bar of Cal for- 
nia, (Cal) 55 IP (2d) 889—6 C.J p 
607 note 80 

As to receipts taken by attorney 
In a disbarment proceeding based 

on misappropriation of estate funds 

by an attorney for executor, the 
court could not presume that the at- 
torney, who produced no receipts in 
support of his assertion of payment 
to executor, had not taken receipts — 

People ex rel. Chicago Bar Ass’n v. 

Templeman, 1 N.B (2d) 850, 368 Tl 

162. 


It will be presumed that the attorney 
knows the court rules,86 and intended the natural 
result of his acts,®7 that an examining board and 
the court admitting him to practice had no knowl- 
edge conceining his conviction in a foreign state ;88 
and, where the attorney has defaulted in the dis- 
barment proceeding, that he is guilty.69 It will not 
be presumed that the attorney 1n the particular case 
in question deviated from his usual course of pro- 


66. People v Johnson, 176 NE 278, 
$44 Ill 133. 


67. In ze Sherin, 210 NW 6507, 508 
D 428 


68. State Bar of California v. Hull, 
284 P 492,108 Cal App 303. 


69. In re Stauning, 262 N W. 84, 190 
Minn 405. 


70. People ex rel Chicago Bar Assa’n 
v. Pace, 188 NB 169, 354 Ill 111. 


Fallure to take receipts 
In disbarment proceedings based 
on misappropriation of clients’ mon- 
ey. an attorney’s failure to take re- 
ceipts for payments could not be pre- 
sumed where in other matters the 
attorney took and gave receipts as 
a matter of course—FPeople ex rel 
Chicago Bar Aas’n v Pace, 188 NE 
169, 354 Ill 11L 
71. Cal—In re Soale, 159 P 1065, 
31 CalApyp 144. 
N Y¥—In re Spencer, 201 N.YS. 315, 
206 App Div 806 


Pa—In re Disbarment Proceedings, 
184 A. 69, 321 Pa 8&1. 


Hstablishing all facts 

To sustain an accusation in a dis- 
barment proceeding for the alleged 
violation of a client’s confidence, it 
is not necessary to establish all the 
facts as to the ultimate loss on the 
client's part which might be neces- 
sary in an action for damages for 
deceit-——In re Soale, 159 P. 1065, 31 
CalApp 144. 


‘Where fraud charged 

Burden of proof where fraud is 
charged is on the party bringing the 
charge, since all men are presumed 
to act from honest motives until the 
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cedure in his business matters. 7° 


Burden of proof. The burden of proof rests 
on those in charge of a disbarment proceeding tn 
prove the alleged acts of misconduct’! and the 
moral turpitude thereof ,72 but where a prima facie 
case has been made out, the burden of overcoming 
such prima facie case by evidence rests on the 


Under a rule to show cause why he should not be 
disbarred, the burden is on the attorney to justify 


and where the attorney admits 


the conduct charged, the burden is on him to jus- 


(2) Admissibility 
The rules and principles of evidence applicable to 
civil proceedings are applicable to disbarment proceed- 
ings, and to be admissible the evidence must be relevant, 
competent, and material 


The rules and principles of the law of evidence 
applicable to civil proceedings are also applicable 
to disbarment proceedings,?76 and the evidence on 
either side must be such as is legally competent to 
maintain the issue.77 


The court may acquire, 


contrary is shown—People ex rel 
Chicago Bar Ass'n v. Hammond, 191 
NE 216, 856 Ill 681. 


72. In re Wells, 168 P 667, 174 Cal. 
467. 


7a Cal—In re Graves, 321 P. 411, 
6i CalApp 176. 

N Y-—~In re Horovitz, 240 N.YS 348, 
228 App Div 484—In re Feldsteel, 
2140 NYS 481, 228 App Div. 470 

Pa—In re Salus, 184 A 70, 321 Pa. 
106—In re Gery, 180 A. 307, 284 
Pa 121 

6 CJ p 607 note 8L. 


Zzplanstiion of bank deposits 

Hvidence of large bank deposits 
many times greater than the salary 
earned by a public official requires 
explanation by such official, and such 
Tule 1s applicable in disciplinary pro- 
ceedings against an attorney who is 
an ex-ofiicial—-In re Kunstler, 289 
N Y.S. 107, 248 App Div. 398. 


74. People v. Lindsey, 288 P. 589, 86 
Colo 458. 


75. Attorney General v Lane, 248 N. 
W. 6, 259 Mich. 288, certioram de- 
med Lane v Voorhies, 68 SCt 
115, 287 US. 654, 77 L Hd 6656—6 
C.J p 607 note 82. 


76. Ala—Hx parte Messer, 152 So 
244, 228 Ala. 16. 

Ill—In re Needham, 4 NH (2d) 19, 
364 TL 65. 

Mass —In re Ulmer, 167 NH) 749, 268 
Mass 373. 

N Y—In re Lynch, 338 NY.S. 482, 
227 App Div 477 

6C.J p 607 note 83. 


77. Cal—In re Richardson, 288 P. 
669, 209 Cal. 492. 


Neb—State v. Fisher, 174 NW. 320, 
108 Neb 1736. 
€ CJ. p 607 note 88. 


Hividence held admissible 

(1) Attorney's answer to the orig- 
inal charges to show his admission of 
the facts, where the amended charges 
were practically identical with the 
original charges-—Thomas V. Ogilby, 
59 AppDC. 882, 44 F (2d) 890 


(2) Attorney’s insistence on the 
removal of a murder prosecution 
against a colored man from & hos- 
tile community and to trial by jury 
from which colored persons, as & 
class, were not excluded, which the 
counsel appointed by the court deem- 
ed unnecessary, was relevant to the 
charge that the attorney improperly 
injected himself into the case not to 
protect accused’s constitutional 
rights but to exploit the views of a 
certain organization.—in re Ades, (D. 
CMd)6F Supp 467. 


(3) Conveyances corroborating the 
evidence of witness as to reparation 
from an attorney on the theory that 
fraud was practiced on a client, in 
support of the specific charge in & 
disbarment proceeding—McCord v. 
State, 126 So 8738, 220 Ala. 466 


(4) Copies of the pleadings and 
findings of fact in federal disbar- 
ment proceedings-——In re Ulmer, 167 
N.H 749, 268 Maas. 878 


(5) Copy of an affidavit prepared 
by an attorney to deceive the court 
was sufficiently identified for intro- 
duction in disbarment proceedings, 
although never part of the record— 
Hertz v U. S, (C.CAMinn) 18 F 
(2d) 52. 

(6) Hvidence of disbarments in 
other states, and of fraud in secur- 
ing admission to practice, was ad- 
missible on the question of fitness to 
hold a license—In re Bailey, 254 P 
481, 31 Ari 407, certiorari denied 
Bailey v State of Amzona, 48 SCt 
31, 275 US &76, 72 LEHd 484 


(7) Evidence on charges which 
were found an insufficient cause for 
discipline may be considered as tend- 
ing to characterize the attorney’s 
conduct and intent in matters found 
to constitute muisconduct—In re 
Moerke, 288 NW 690, 184 Minn 314 


(8) Findings and an order of the 
district court, in a summary proceed- 
ing brought against an attorney by 
chents to recover moneys—In re 
Gerlich, 244 NW. 414, 187 Minn 88 

(9) A judgment suspending an at- 
torney from practice was admissible 
in subsequent proceedings charging 
the attorney with practicing during 
the suspension period, although an 
appeal from the judgment was unde- 
termined —Lincoln v. Superior Court 
of California, 271 P. 1107, 95 Cal 
App. 36. 

(10) Letters written by an attor- 
ney, which he did not deny, were held 
not prejudicial, notwithstanding the 
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claim that the letters were improper- 
ly obtained.—In re Scott, 292 P 291, 
53 Nev. 24, rehearing denied 296 P. 
1113. 


(11) Statement by an attorney to 
a witness, from which misconduct 
charged could reasonably be infer- 
red —McCcrd vy. State, 126 So. 873, 
220 Ala. 466. 


(12) Testimony as to an attorney’s 
statement about the source of title 
and a subsequent attempt to secure 
the return of the property-~—McCord 
v. State, supra. 


(13) Although a specific charge of 
an attorney's misconduct may not be 
supported by sufficient evidence to 
require a disbarment, yet, if 1t shows 
@ disposition to unprofessional con- 
duct, 1t should be considered in con- 
nection with facts established on 
other charges in the same complaint 
for disbarment —State v. Fisher, 174 
N.W 820, 103 Neb 736. 


(14) In a disbarment proceeding 
for solciting claims and suits 
through paid agents, evidence of the 
solicitation of claims by an alleged 
agent of the attorneys was sadmis- 
sible, although there was no showing 
what disposition was made of the 
claims—In re Gallant, (Mo App.) 95 
SW (2d) 1249, 


(15) In a proceeding to disbar an 
altorney on the ground of convey- 
ances in fraud of his former partner, 
a judgment creditor, the record in 
the former partner’s action against 
respondent was competent proof as 
to his conduct therein —In re Berke- 
ley, 180 NYS 1098, 174 AppDiv 
205, affirmed 154 NH. 621, 248 N 
Y 69%. 


(16) In proceedings to disbar an 
attorney who attempted to procure 
settlement of a slander action by 
the threat that such attorney’s client 
would publish a lLbelous book against 
the party from whom settlement was 
sought, a letter written by the client 
after the threat by the attorney, on 
which letter the client was convicted 
of blackmail, was propeily admitted 
to show the character of the manu- 
script and the purpose for which it 
was linotyped —In re Pollack, 285 N 
Y.8 344, 246 AppDiv 21L 


(17) Statement, made by an attor- 
ney’s counsel on an appeal to the 
board of tax appeals on the matter 
of deducting business expenses from 
gross income, that the attorney se- 
cured business through information 
received from employees of compa- 
nies and paid employees for such in- 
formation, although not conclusive on 
the attorney, was admissible in a 
disbarment proceeding as made in 
the attorney’s presence and as cor- 
roborating the charge that the attor- 
ney spent money to obtain law busi- 
ness —In re Noell, (Mo.App) 96 S.W. 


(24) 218. 
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Axntecedent disciplinary proceedings 

State bar committee, hearing 
charges against an attorney, did not 
err in permitting an inquiry into pos- 
sible antecedent disciplinary proceed- 
ings against him—Dalzell v State 
Bar of Califormia, (Cal) 57 P (2d) 
1300. 
Opinion evidence 

Judge’s testimony that he would 
not have permitted the withdrawal 
of the deposit had the attorney in- 
formed him of the oral decision dis- 
posing of the deposit was held not 
objectionable as being the opinion 
of a witness—In re Lincoln, 283 P 
965, 102 Cal App 733. 


Parol evidence 

Oral testimony concerning fee- 
splitunge did not violate the parol 
evidence rule, although documents 
were introduced, the purpose being 
not to vary the terms but to impeach 
the written representations —Ring v 
State Bar of California, 24 P (2d) 
821, 218 Cal 747 
Festimony at former hearing of per- 

gon, since deceased 

(1) Testumony of a deceased per- 
son, taken on a preliminary examina- 
tion before the official committee, 
after notice and an opportunity to 
cross-examine, 18 admissible at the 
final hearing before the commussion- 
er in disbarment proceedings.——-In re 
Heard, 141 So 60,174 La 663. 


(2) But, where the adverse party 
had no opportunity or right to cross- 
examine such witness, such testi- 
mony has been held inadmissible — 
In re Lynch, 238 NYS. 482, 227 App. 
Div. 477. 


On ocross-examination 

(1) Prosecuting attorneys had the 
right to cross-examine thoroughly 
defendant as witness in his own be- 
half in a disbarment proceeding — 
McCord v. State, 126 So. 873, 220 Ala. 
466 


(2) Cross-examination of defend- 
ant 1n a disbarment proceeding rela- 
tive to the discussion of an incident 
im which he had contributed to the 
moral delinquency of a girl did not 
require reversal—McCord vy, State, 
supra. 

(3) The fact that a conviction for 
subornation of perjury was pend- 
ing On an appeal did not preclude 
the question, on cross-cxamination 
in disbarment proceeéflings, as to 
whether the attorney had been con- 
victed therefor—In re Abrams, 173 
N. 312, 86 Ohio App. 384. 


mm rebuttal 

In disbarment proceedings, it was 
competent to show in rebuttal that, 
contrary to counsel’s assertion, de- 
fendant attorney made the statement 
alleged —In re Abrams, 173 N.E. 812, 
36 Ohio App. 884. 


aividence held inadmissible 
(1) Hvidence offered to control the 
findings of fact made by the federal 
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through all legitimate channels open to it, informa- 
tion available as to the present moral fitness of the 
attorney to practice law,’8 but irrelevant and im- 
material testimony is not admissible.?9 The person 
charged should be permitted to avail himself of all 
the recognized competent evidence that would tend 
to disprove such charge and vindicate his charac- 
ter,89 and, where respondent sets up a defense, 
it is proper to admit testimony to disprove it.8! 
Where the charges are denied, the affidavits and 
papers on which the proceedings were instituted 


are not evidence on the issues, 


pleadings or statements of the charges relied on,®2 
but where the attorney agrees that the case should 


court in disbarment proceedingsa.— 
In re Ulmer, 167 NB 749, 268 Mass 
373. 


(2) Testimony as to the reason- 
able value of land, in proceedings 
based on the attorney’s misconduct 
in procuring client to sign the deed 
-—-McCord v. State, 126 80. 878, 220 
Ala 466. 


(8) Identity of respondent in dis- 
barment proceedings with respondent 
in the previcus case, or the fact that 
the previous information was filed.— 
People v. Johnson, 176 NH 278, 344 
Tll 133. 


(4) Where disbarment proceedings 
were resubmitted to the commission- 
er for the further cross-examination 
of a witness, who disappeared, tes- 
tumony that she subsequently made 
ataltements conflicting with the orig- 
inal testimony was incompetent.— 
People v. Johnson, supra 


78. In re Hosford, 262 N.W. 843, 62 
SD 874 


Character affidavits 

In a proceeding to revoke an at- 
torney’s license for making a false 
affidavit when applying for admis- 
gion to tho bar, character affidavits 
were relevant.—State Bar of Cali- 
fornia v. Rollinson, 1 P (2d) 438, 2138 
Cal 36, reversing (App.) 291 P. 431 


739. Cal—Shaw v State Bar of Cali- 
fornia, 297 P. 633, 212 Cal. 52—In 
re Richardson, 288 P 669, 209 Cal 
493. 

548, 286 App Div 238. 


Mividence held inadmissible 

(1) Testimony as to defendant's 
presence at a political meeting the 
preceding year, in order to show mo- 
tive for preferring charges.—McCord 
v. State, 126 So. 878, 220 Ala. 466. 


(2) Where an attorney was charg- 
ead with having confederated with 
another to commit perjury as to the 
genuineness of a document, the ac- 
quittal of the confederate on trial 
of the indictment against him is not 
competent evidence for the attorney 
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but are simply 


in disbarment proceedings, for the 
reason, among others, that the par- 
ties to the proceedings were not the 
same—In re O’Brien, 118 A. 527, 95 
Vt 167,14 AUR &59 


Hvidence held immaterial 

(1) Chent’s ratification of attor- 
ney'’s use for his own purposes of 
money sent him to redeem mining 
properties from tax sales —People v. 
Baillyer, 297 P 1004, 88 Colo 428 


(2) Hvidence of the presence of 
members of the bar signing the in- 
tormation at a meeting of the bar 
which resolved to prefer the charges 
resulting in the disbarment of the 
attorney —McCord v. State, 126 So. 
873, 220 Ala. 466 


Hividence held immaterial and hear. 


aay 

In a disbarment proceeding, tes- 
timony that attorneys flung the com- 
plaint had investigated the conduct 
of defendant before filhng the com- 
plaint, and that they were actuated 
by proper motives, was incompetent 
as hearsay and immaterial —Houtch- 
ens v State, (TexCom App) 68 S.W. 
(24) 1011, reveraing (Civ App) 47 S 
W (2d) 679, and motion granted 
(Com App) 74 SW.(2d) 976. 


Zividence held izrelevazs 

Attorney's conspiracy action is un- 
justified, unless based on reasonable 
grounds, and only relevant evidence 
ig admissible in disbarment proceed- 
ings instituted because of the bring- 
ing of such action, and acts, omus- 
sions, and statements are not admuis- 
sible unless connected with defend- 
ants—In re Bevans, 235 N.Y.S. 278, 
222 App Diy. 701. 


80. Allen v. State Bar of Cahfornia, 
21 P (2d) 107, 218 Cal. 19—6 CJ. 
p 607 note 84. 


Previous good character 

(1) The attorney’s character being 
directly in issue, evidence thereof is 
admissible —State Bar of California 
v. Rollimson, 1 P (2d) 438, 213 Cal 
86, reversing (App) 291 P 431—FPeo- 
ple v. Johnson, 176 NHB 278, 344 Ii 
182—-People v Johnson, 163 NH 326, 
$33 TLL 84—Buhler v. Trick, 144 NH. 
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be submitted on the record, affidavits on which the 
information is based and which are a part of the 
record may properly be considered.83 


An exception to the general rule which excludes 
evidence of transactions other than those involved 
in the charge, as discussed in the title Evidence § 
579 [22 C.J. p 745 note 43], 1s that evidence of 
similar derelictions 1s admissible to show scienter, 
where proof of criminal or fraudulent intent 15 
essential to sustain the charge®* or to piove intent 
and a common plan.85 


Statute relaxing rules of evidence. 
ment proceeding has been held to belong to that 


A disbar- 


840, 195 Ind. 190—Lenihan v. Com- 
monwealth, 176 SW. 948, 165 Ky 93, 
LRA1917B 1182—6 CJ. p 607 note 
84 [a]. 

(2) However, such evidence must 
be produced in a manner sanctioned 
by the rules of evidence—aAllen v. 
State Bar of California, 21 P.(2d) 
107, 218 Cal 19. 


81. Propper v. Owens, 72 SE 242, 
186 Ga. 787. 


&2. Houtchens v State, (Tex Com. 
App) 63 SW.(2d) 1011, reversing 
(CivApp.) 47 S'W.(2d) 679, and 
motion granted (Com App ) 74 SW. 
(24) 976—6 C.J p 607 note 86. 


affidavit to jury 

(1) Reading an affidavit, attached 
to the complaint, to the jury has 
been held prejudicial error, where in- 
vestigation of defendant by affiants 
as officers of the bar association was 
alleged —~Houtchens v State, (Tex 
Com App.) 68 S W.(2d) 1011, revers- 
ing (Civ App.) 47 S W.(2d) 679, and 
motion granted (Com App.) 74 SW. 
(2d) 976. 


(2) This is so, also, where the 
finding agamst the attorney was 
based entirely on the affidavit, with- 
out other evidence to support it— 
Lenihan v. Commonwealth, 176 SW 
948, 165 Ky 98 LRAI1917B 1133 


ss. Denny v. Commonwealth, 194 8S 
W. $80, 175 Ky. 357. 


8% Hx parte Powell, (Ala) 166 So 
614—In re Fite, 152 So 3246, 228 
Ala. 4—Hx parte Messer, 152 So. 
244, 228 Ala. 16. 


Zmployment of paid solicitors 

In disbarment proceedings of at- 
torneys for employing paid agents 
to solicit clams and swts and for 
solicitation through paid agents, evi- 
dence of similar transactions to those 
charged in the information was ad- 
missible, since it tended to show 
concerted plan or manner of conduct- 
ing law business—In re Gallant, 
(Mo App.) 95 SW.(2d) 1249. 


85. In re Kobler, 270 N.Y.S. 634, 240 
App Div. §01. 
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class of cascs to which a statute, designed to re- 
lax the rules of evidence thought to be too strict 
and narrow for ordinary litigation, would ordinarily 
be applicable.86 


(3) Weight and Sufficiency 


The authorities are conflicting as to the amount of 
proof necessary to sustain the charges in a disbarment 
proceeding. Conviction of a crime is sometimes made 
conclusive evidence of an attorney's unfitness to continue 
In the profession. 

The authorities in disbarment proceedings are not 
uniform as to whether such a suit 1s civil or crim- 
inal (see supra § 28), or as to the amount of proof 
necessary to sustain the charges. By some courts 
it is held that, beng criminal or quasi-criminal, or 


86. In re Keenan, 192 NH 65, 287 
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where the acts charged are criminal in their na- 
ture, the charge should be proved beyond a reason- 
able doubt.57 Other courts hold that the rule in 
criminal prosecutions that the guilt of the accused 
must be proved beyond a reasonable doubt docs 
not apply to proceedings for disbarment,88 and 
that it 1s sufficicnt if the charge 1s established by 
a preponderance of evidence, as in any civil case.89 
However, it has been held that a mere preponder- 
ance of the evidence may not be sufficient,®° and 
frequently, in describing the amount of proof re- 
quired, the courts use such phrases as “clear and 
convincing evidence,”91 “clearly established,’?? 
“satisfy the court to a reasonable certainty,’’93 
“clear preponderance of evidence,” “clear and sat- 


Cal—Fuscher v State Bar of Calfor-] Or—State v. Estes, 209 P. 486, 105 


Or 222 


Mass 6577, 96 ALR. 679 


(1) A statute, 
declaration of deceased peraon should 
not be inadmissible 


commencement of the “action,” and 
on personal knowledge of declarant, 


was applicable to a disbarment pro- 
ceeding —In re Keenan, 192 NB 66, 


$87 Mass. 577, 96 ALR 679. 
(2) In a disbarment proceeding, 


the fact that deceased juryman, who 
had made statements concerning the 
misconduct of respondent 1n influenc- 
ing jurymen, was the self-confessed 
taker of a bribe and was promised 
immunity from prosecution for his 


revelations, and that such declara~ 


tions were not subject to cross-exam-~ 
ination, did not affect their admissi- 


bility as evidence under the statute 
-——In re Keenan, supra. 


(8) Declarations of a deceased 
juryman concerning the misconduct 
of an attorney, although made prior 
to the actual institution of a disbar~ 
ment proceeding but after the com- 
missioner began taking the evidence 
touching on the conduct of respond-~ 
ent, were admissible under a stat~ 
ute removing the imadmussaibility of 
such declarations because of ther 
hearsay nature, provided they were 
made prior to the commencement of 
the action, since the commissioner's 
inquiry was merely preliminary in 
nature, was not designed to establish 
any rights or to end in any judgment 
or decree, and could not be consid- 


ered the commencement of a disbar- 

ment proceeding —~In re Keenan, su- 

pra. 

87. People v. Bither, 166 N.B 798, 
834 Ill 264—People v. Kerker, 146 
NB. 489, 315 Ill 572—6 CJ. p 607 
note 87. 


68. Ala.—McCord v. State, 126 So. 
878, 220 Ala 466 
aArigz.—In re Myrland, 29 P.(2d) 483 


providing that a 


in evidence as 
hearsay, if the court found that it 
‘was made in good faith before the 


nia, 68 P (2d) 1277, rehearing de 
nied 59 P (24) 805—San Francisco 
Bar Ass'n vy Sullivan, 198 P 7, 
186 Cal 631—In re Cruickshank, 
190 P. 1038, 47 CaLApp 496 

Tli-—-In re Malmin, 4 NE (2d) 111, 
364 Ill 164. 

Mass—In re Mayberry, 3 NE (2d) 
248,105 ALR 976 

NY—In re Lynch, 288 NYS 483, 
227 App Div 477—In re Herrman, 
161 NYS 977, 175 AppDiv 8:10— 
In re Roptecki, 282 NYS. 947 

Va—Norfolk & Portsmouth Bar 
Ass'n v. Drewry, 172 SH 282, 161 
Va 8383 

6 CJ p 607 note 88 


Failure to keep, or destruction of, 
books, vouchers, and checks, al- 
though not alone the basis for 
charges in disciplinary proceedings, 
18 & SUSPlCclous circumstance —In re 
O'Neill, 240 NYS 188, 228 App Div. 
518. 


Proof of payments to solicitors not 
necessary 

Charge of solicitation made against 
an attorney in disciplinary procced- 
ings may be established without 
proof of the payment by the attorney 
for the solicitor’s services—In re 
Schacht, 239 NYS. 6516, 228 App 
Div 3232 


88. Ark—Maloney v State, 32 SW 
(2d) 428, 182 Ark 610 

NY¥—In re Farrell, 262 NYS. 766, 
287 App Div. 678—In re Spencer, 
201 NYS 315, 206 AppDiv 8s806é— 
In re Herrman, 161 NYS 977, 175 
App Div. 310 

Pa—In re Lemisch, 184 A. 72, 321 
Pa. 110 

Tex—Houtchens v. State, (Com 
App) 68 SW (2d) 1011, reversing 
(CivApp) 47 SW (2d) 679, and 
motion granted (ComApp) 74 8 
W (2a) 976 

6 CJ. p 607 note 89 


90. Okl—In re Maben, 27 P.(2d) 
601, 167 Okl 111—In re Simpson, 
192 P 1097, 79 Okl 805—In re Con- 
nel], 192 P. 564, 79 Okl 213. 
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91. Ariz—In re Myrland, 29 P (2d) 
483 

111 —People ex rel Chicago Bar Azse'n 
v Hammond, 191 NE 216, 356 Il) 
581—In re Pels, 190 NBD 260, 336 
Ill 200—-People ex rel Chicago .u 
Ass'n v Lotterman, 187 NE 424, 
853 Ill 899—People v Kerker, 146 
NB 489, 316 Il. 572 

Minn —In re Otterness, 238 NW. 318, 
181 Minn 264, 73 ALR 1819 

Miss—Ex parte Redmond, 125 So. 
883, 156 Miss 439 

NY—In re An Attorney, 161 NY. 
S 604,176 AppDiv 653 

Okl—Haunstein v State Bar of Ok-~ 
lahoma, 46 P (2d) 558—In re Rice, 
29 P.(2d) 599, 167 Okl 330—In re 
Hadwiger, 27 P.(2d) 604, 167 Okl 
807 

Or—State v. Mannix, 288 P 507, 132 
Or 8329, rehearing denied 290 P. 
745, 183 Or 329 

Pa—In re Lemisch, 184 A 78, 323 
Pa 110—In re Disbarment Procecd- 
ings, 184 A 59, 321 Pa. 81. 

6 C.J. p 607 note 90 


$2. Cal—San Francisco Bar Ase’n 
v. Sullivan, 198 P 7, 186 Cal. 621 

Ili—People v. Jackson, 153 NH. 
621, 322 Til 618 

Okl—In re Maben, 27 P (2d) 601, 
167 Okl i111—State v. Ledbetter, 
260 P 464, 127 Okl 85—State v 
Cuthp, 202 P 782, 88 Okl 183—In 
re Simpson, 192 P. 1097, 79 Ok! 
305—In re Connell, 1923 P. 564, 79 
OklL 2132. 

Or—State v Hstes, 209 P 486, 105 
Or 222—State v. Garland, 160 P. 
289, 77 Or. 92. 


93. Cal—Golden v. State Bar of 
Cahlfornia, 2 P (2d) 3826, 218 Cal 
287—Bar Ass’n of San Francisco 
v. Goldman, 199 P. 886, 53 Cal.App 
42. 

Ok] —State v. Cutlip, 202 P. 782, 83 
OkL 183—State v. Vernor, 191 P 
729, 79 Okl 124—In re McNabb, 185 
P 431, 76 Okl 258—In re Reily, 188 
P. 728, 75 Okl 192, 7 ALR. 89. 
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isfactory legal proof,” and the like,®4 not only 
with regard to the acts charged, but also with re- 
gard to fraudulent or dishonest motives.°5 This 
rule has been said to be preéminently appropriate 
where the offense charged is cognizable by the 


criminal law,®6 but, even where 


professional misconduct on which an attorney 1s 
disbarred are not of a criminal nature, it has been 
held that they should be established by a prepon- 
derance of “satisfactory evidence.”97 


All proper intendments are in favor of the at- 
torney,98 and reasonable doubts®® or conflicts in 


84. Idaho—In re Baum, 186 P. 937, 
82 Idaho 676 

Tl] —In re Laseck, 192 NE 655, 358 
Ill 6§8—People v Johnson, 163 N 
E. 826, 332 Ill 84—People vy Me- 
Caskrin, 156 NE 328, 325 Ill 149— 
People v Hansen, 147 NE 431, 316 
Ill 6502—People v  A’Brunswick, 
146 NE 488, 315 Ill 442—People v. 
Baker, 142 NB 654, 311 Ill 66, $1 
ALR 787 

Iowa—lIn re De Caro, 262 NW. 132, 
220 Iowa 176 

Minn —In re Hertz, 166 NW $897, 139 
Minn 504 

N'Y —In re Steinfeld, 198 NYS 124, 
204 App Div 508 

SC—State v. Jennings, 159 SH 627, 
161 SC 268 

Utah —In re Hanson, 158 P 778, 48 
Utah 168 

Va—Norfolk & Portsmouth Bar 
Ass'n v Drewry, 172 SH 282, 161 
Va 8383 

W Va-—State v. Smith, 99 SH. 382, 
84 WVa 69 

6 CJ p 607 note 90. 


To justify disbarment, the case 
must at least be clear and free from 
dvubt —People ex rel Chicago Bar 
Ass'n v Hammond, 191 NE 215, 356 
Ill 581—People v Gorindar, 182 N 
E 732, 850 Til 35¢—Pcople v_ Pio, 
139 NE 46, 308 Tll 128—In re Had- 
dad, 173 A 103, 196 Vt 3822 


Evidence hold to authorize infer. 
ence of gault.—In 1e Salus, 184 A 70, 
821 Pa 106—-In re Disharment Pro- 
ceedings, 181 A 69, 821 Pa 81 


95. Ill—In re Lasecki, 193 NE 655, 
858 Ill €9—DPeople ex rel Chicago 
Bar A«s'n vi Lotterman, 187 NE 
424, 853 Ill 399—l’eonle v Gorin- 
dar, 182 NE 732, 850 Ill 250— 
People v McCachrin, 156 NE 338, 
$25 Ill 149—Peuplo v Hansen, 147 
NE 431, 316 Ill 602—People v 
ro amie 146 NE 483, 316 Ill 
42 

Fla —Gould v. State, 127 So. 309, 99 
Fla 662, 69 ALR 609. 

Okl —Haurstein v State Bar of Ok- 
lahoma, 46 P (2d) 558—In re Rice, 
29 P21) 699, 167 Okl 330—In re 
rl 27 P (2d) 604, 167 OKI 


96. In re An Attorney, 161 N'Y.S. 
70.3 S.—50 
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the evidence! should be resolved in his favor; but 
where the charges remain unexplained by the at- 
torney, they must be taken as true? The testimony 
of the attorney must be accepted as true unless out- 
weighed by other facts and circumstances presented 
by the evidence,’ and evidence bearing the ear- 
marks of private spite should be accepted with 
extreme caution and scrutinized most carefully 4 


In many cases the evidence has been held suff- 
cient to support a finding that the attorney was 
guilty of the conduct charged,5 while in a large 


504, 175 App Div 653—6 CJ p 608/2 People v. Lindsey, 283 P. 589, 86 


note 91 


97. 
67 Cal 611. 

Mich—Matter of Baluss, 
507 

Wis—In re O———, 42 NW. 221, 
78 Wis 602 


968. In re Petersen, 280 P. 124, 208 
Cal 42—In re Alameda County Bar 
Asa’n, 170 P 433, 35 CalApp 534 


Good reputation strongly tends to 
prove innocence 

(1) Where an attorney by his con- 
duct has built up a reputation for 
honesty and fair dealing, when his 
integrity as a lawyer 1s assailed, 
such reputation is a circumstance 
strongly tending to prove his inno- 
conce—People v McCallum, 173 NE 
827, 341 Ill 678 


(2) However, testimonials regard- 
ing an attorney’s good character do 
not serve to outweigh anferences, 
where the evidence shows intentional 
wrongdoing —In re Durat, 239 NYS 
$16, 228 App Div 256 


Inferences from return of fee claim- 
ef to be exorbitant 

In a@ disbarment proceeding for 
charging exorbitant fees, no adverse 
or favorable inferences could be in- 
dulged as a result of the attorney's 
reatitution of the moneys received, 
where the restiluton was made sole- 
ly in the interests of expediency in 
relation to another case and under 
pressure -—Herrscher v State Bar of 
California, (Cal) 49 P (2d) 832 


Testamony of self-confessed perjurer 

In a disciplinary proceeding 
against an attorney, finding could not 
be based on uncorroborated testi- 
mony of seli-confessed perjurer and 
unmitigated har—In re O’Nelll, 171 
NYS 614, 184 App Div 765. 


99. Laney v State Bar of Califor- 
min, (Cal) 60 P (2d) 845—Golden 
v State Bar of Califoinia, 2 P (2d) 
825, 218 Cal 237—In re Alameda 
County Gar Ass’n, 170 P 432, 85 
Cal App. 584 


1. San Francisco Bar Ass’n vy Mc- 
Clellan, 181 P 231, 40 CalApp 680 
—§ CJ p 607 note 90 [a] (2). 
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28 Mich 


Colo 458 


Cal—In re Houghton, 8 P 62,/3% In re Stolen, 214 NW. 879, 198 


Wis 602, 55 ALR. 1855, affirmed 
216 NW. 127, 198 Wis 602, 55 A. 
LR 1855 


Disbelief of attorney's testimony not 
based on surmise or conjecture 

In a disbarment proceeding, the 
state bar governors could not disbe- 
lieve the attorney’s testimony that 
he paid fifty thousand one hundreg 
seventeen dollars and fifty-four cents 
obligation merely because the peti- 
tioner testified that the payment was 
in currency, but the dishellief must 
be based on evidence sufficient to 
support a finding agaiast accused — 
Golden v State Bar of California, 2 
P (2d) 825, 218 Cal. 287 


Hvidence held sufficient to es- 
tablish the fact that rospondent 
charged with borrowing money from 
bootleggers knew the character of 
Buch pe:sons—In re Stolen, 214 N 
W $79, 198 Wis 602, 65 ALR 13565, 
affirmed 216 N'W. 127, 193 Wis 602, 
55 ALR 1855 


4 Herrscher v. State Bar of Califor- 
nig, (Cal) 49 P (24) 882—Peck v 
State Bar of California, 17 P.(2d) 
112, 217 Cal 47. 


US—Hertz v. U. 8, (CCA 
Minn) 18 F (2d) 52—In re O’Ne1ll, 
(DCNY) & FSupp 463—In re 
Rowe, (DCN Y) 4 F Supp 36. 
Ariz—In re Lohrke, 2 P (2d) 1089, 

88 Ams 5620 
Ark—State v Huddleston, 293 SW 

$53, 178 Ark 686. 

Cal—Wilcox v State Bar of Califor- 
nia, 42 P (2d) 631, 2 Cal (2d) 614 
— Brown v State Bar of California, 
43 P (2d) 806, 2 Cal (2d) §338—Bar. 
ton v State Bar of California, 40 
P (2d) 502, 2 Cal(2d) 294—Mag- 
gart v Siate Bar of California, 
61 P (2d) 451—Jurich v State Bar 
of California, 60 P(2d) 282— 
Fischer v State Bar of California, 
BS P (2d) 1377, tehearing demed 59 
P (2d) 805—Padgham v. State Bar 
of Calitornia, 58 P(3d) 683— 
Branch v State Bar of California, 
56 P.(2d) 945—Roark v. State Bar 
of California, 55 P (2d) 889—Seavey 
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vy. State Bar of California, 47 P 
(2d) 281—Sawyer v State Bar of 
Califorma, 32 P (2d) 869, 220 Cal 
702—-Nolan v State Bar of Califor- 
nia, 28 P (2d) 1050, 219 Cal 759— 
Stafford v State Bar of California, 
26 P (2d) 833, 219 Cal. 415—Mauer 
v. State Bar of California, 26 P 
(24) 14, 219 Cal. 271—Ruing v State 
Bar of California, 24 P.(2d) 821, 218 
Cal 747—Galbraith v State Bar of 
California, 23 P (2d) 291, 218 Cal 
8329—Recht v State Bar of Cali- 
fornia, 23 P (2d) 278, 218 Cal. 3652 
—Allen v State Bar of California, 
21 P (2a) 107, 218 Cal 19—Wright 
v State Bar of Califorma, 17 P. 
(24) 101, 217 Cal 69—Fish v 
State Bar of Caluornia, 4 P (2d) 
937, 214 Cal 215—Irving v. State 
Bar of California, 1 P.(2d) 2, 213 
Cal 81—D’Ela v. State Bar of 
California, 300 P. 826, 212 Cal 
770—Lants v. State Bar of Califor- 
nia, 298 P 497, 212 Cal 213— 
Smallberg v State Bar of Califor- 
nia, 297 P 916, 212 Cal 118—Mce- 
Intosh v State Bar of California, 
294 P. 1067, 211 Cal 261—Smuith v. 
State Bar of California, 294 P. 
1057, 211 Cal 249, 73 ALR. 393— 
Marsh v State Bar of California, 
291 P 688, 210 Cal 303—Aydcloite 
v. State Bar of Califorma, 290 P 
41, 209 Cal 73T—In re Richardson, 
288 P 669, 209 Cal 492—Balley v 
State Bar of Califoinia, 288 P 4J3, 
209 Cal 47é—In re Stafford, 284 
P. 670, 208 Cal 738—State Bar of 
Califorma v Jones, 280 P 964, 208 
Cal, 240—In re Vaughan, 209 P 
358, 189 Cal 491, 24 ALR 8b58— 
In re Lincoln, 288 P. 965, 102 Cal 
App 73c—In re Mazuran, 263 P. 
$39, 88 CaLApp 272—In re Hitt- 
gon, 185 P. 308, 43 CalApp 462— 
In re Soale, 159 P 1065, 81 Cal App 
144, 

Colo —People v Boutcher, 4 P (2d) 
910, 89 Colo 497—People v Hiull- 
yer, 297 P 1004, 88 Colo 428—Peo- 
ple v. Irwin, 152 P. 905, 60 Colo. 
177 

Hawau—In re Lyman, 30 Hawau 
405 

Idaho—In re Burns, 40 P (2d) 106, 
65 Idaho 190 

Ill —People ex rel Chicago Bar Ass’n 
v. Templeman, 1 NE (2d) 860, 363 
Ill 162—In re Casey, 195 NB 39, 
3869 Ill 496—People ex rel Chica- 
go Bar Ass’n v Byrne, 188 NE 
849, 354 [f1L 607—People ex rel 
Chicago Bar Azs’n v Pace, 188 N 
BD 169, 354 IIL 111—People ex rel 
Chicago Bar Ass'n v Green, 187 N 
E 811, 353 Ill 688—In re Informa- 
tion to Discipline Certain Attor- 
neys of Sanitary Dist of Chicago, 
184 N.B. 882, 351 Ill 206—People 
v. Hachtman, 1883 NBD 222, 350 
Ill 826—People v Ladouceur, 179 
NB. 890, 847 ILL 454—People v 
Gilmore, 177 NE 710, 346 IlL 28 
-——People vy. Johnson, 176 NH 378, 
344 ILL 132—People v. Simmons, 
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178 NB 3898, 341 Ill 340—People 
vy. Jackson, 153 NH 621, $22 IIL 
618—People v. Hoering, 148 NH 
299, 817 Ill. 890—People v Fish, 
143 NBD 49, 311 Ill 497—People v 
Donovan, 123 NE. 618, 288 Ill 555 
—People v Holt, 116 NE 612, 279 
Ill 107—People v. Moseley, 116 N. 
H 128, 278 IIL 377—People v. 
Pfuhl, 114 NH 10, 275 Til 248— 
People v Keeley, 112 NE 362, 278 
Ill 95—People v. Stoneciapher, 111 
NE 496, 271 Till 606—People v. 
Czarnecki, 109 NE. 14, 268 II. 
278 

Iowa —In re De Caro, 282 NW 182, 
220 Iowa 176—In re Cloud, 250 N 
W 160, 217 Iowa 3—State v Kauf- 
mann, 209 NW 417, 202 Iowa 157 

Kan—In re Stanley, 38 P (2d) 168, 
139 Kan 656—In re Evans, 29 P 
(2d) 1111, 189 Kan 63—In re Wil- 
gon, 280 P. 748, 128 Kan 657—In 
re Learnard, 249 P. 606, 121 Kan 
596—In re Gulbert, 216 P 1089, 
114 Kan 67—In re Staton, 210 P 
615, 112 Kan 226 

Ky —Commonwealth ex rel Ward v 
Harrington, 98 SW (2d) 63, 266 
Ky 41—Taylor v Commenwealth, 
238 SW. 895, 192 Ky. 410 

La—In re Kenner, 152 So 620, 178 
La %774—In re Fourchy, 148 So 
714, 176 La 628, appeal dismissed 
and certiorari: denied Fourchy v 
Filetchingei, 68 SCt 387, 288 US 
689, 77 LEd 968—In re Hcard, 141 
So 60, 174 La 5838—State v Wocd- 
ville, 108 So 309, 161 Ta 1365 

Mass—In re Mayberry, 3 N DB (2d) 
248, 106 ALR. 976—In re Allin, 
112 NE 494, 224 Mass. 9—In re 
OConnell, 68 NH 1001, 64 NE 
558, 174 Mass. 253 

Mich—Crowley v Burns, 267 NW. 
631, 276 Mich 351—Attorney Gen- 
eral v. Nelson, 249 N.W. 439, 263 
Mich 686 

Minn —In re Waleen, 264 NW 802— 
In re Larson, 245 N.W 626, 187 
Minn 427—In re Gerlich, 244 NW 
414, 187 Minn 88&—In re Moecrke, 
238 NW 690, 184 Minn 814—lIn re 
Hage, 214 NW 668, 171 Monn 434 
—In re Yakey, 212 NW 13, 170 
Minn 21—-In re Hertz, 211 NW 
678, 169 Minn 481—In re Eberhart, 
205 NW 266, 164 Minn 408—In re 
Cary, 177 NW. 801, 146 Minn. 80, 
9 ALR 1272 

Miss —In re Latham, 189 So 457, 162 
Miss 2388—In re Marshall, 138 So 
298, 162 Miss 3864 

Mo-~In re Ft S———, (App ) 
69 SW (2d) 325 

Mont —In re Hansen, 54 P (24) 882— 
In re Young, 250 P 9657, 77 Mont 
382—In re Niles, 224 P. 861, 70 
Mont. 249—In re O'Keefe, 175 P. 
593, 55 Mont 200—In re Waddell, 
172 P 1036, 54 Mont 597 

Nev-—In re Miller, 59 P (2d) 9—In 
re Bailey, 161 P 612, 40 Nev. 189 

NJ—In re Cosey, 94 A. 54, 84 NJ. 
Hq 343, motion denied 96 A. 595, 85 
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NJBHq 6599—In re Smith, 94 A 3), 
84 NJ Eq. 252 

N Y—In re Kunstler, 289 NYS 107, 
248 App Div 393—In 1e Aronstein, 
289 NYS 62, 248 App Div 349— 
In re Sachs, 288 NYS 1001, 248 
App Div. 201—In re Dorfman, 287 
N.YS 899, 247 AppDiv 271—In 
re Campbell, 286 NYS 187, 246 
App Div 394—In re Braun, 285 N 
YS 3860, 246 AppDiv 206—In re 
Lazarus, 284 NYS 340, 245 App 
Div 657—In re Schecht, 275 NY. 
712, 242 ApypDiv 495—In re 
Abel, 32768 NYS 448, 242 App Div. 
490—In re Karp, Alter, Busch, 
Rusgo, Aronstein, Butler, Mayer, 
Kahan, Fitzsimmons, Goldstein, 
McAuliffe, Hirsch, Frankel, Weber, 
and Kurtz, 270 NYS 113, 340 App 
Div 388, affirmed In re Karp, 195 
NE 160, 266 NY 473—In re 
Greenfogel, 267 NYS 893, 289 App 
Div 482, motion denied 191 NE 
515, 364 NY 463—In re Friedland, 
264 NYS 151, 288 App Div. 215— 
In re Treadwell, 260 NYS 264, 236 
App Div 668—In re Goldstein, 2568 
NYS 6548, 236 App Div 288—In re 
Powers, 267 NYS 113, 235 App 
Div J82—In re Albert, 252 NYS 
774, 388 App Div. 322—In re Sul- 
ver, 252 NYS 749, 233 App Div 
2008—In re Flanagan, 247 NYS 
724, 231 AppDiv 548—In re Cu- 
sack, 247 NYS 389, 281 App Div 
186—In re Brinn, 246 NY.S 5135, 
231 AnpDiv 179—In re Babcock, 
248 NYS 489, 230 App Div. 323— 
In ro Schmidt, 248 NYS 295, 229 
App Div 604—In re Sprung, 242 
NYS 660, 239 AppDiv 60!—In 
re Gluck, 243 NYS 334, 229 App. 
Div. 490—In re Cohen, 243 NYS 
765, 229 App Div. 478—In re Axtell, 
242 NYS 18, 229 App Div 323, af- 
firmed 177 NB 423, 267 N.Y. 310, 
and modifying on other giounds 
257 NYS 470, 285 AppDiv 350— 
In re Kopleton, 241 NYS 171, 239 
App Div 111—In re Kats, 241 N Y. 
S 3817, 229 App Div. 103—In re 
Gordon, 241 NYS 263, 229 App 
Div 88—In re Hichner, 241 NYS 
1123, 229 App Div. 77—In re Becker, 
241 NYS 369, 229 AppDiv 63, 
appeal dismissed In re Levy, 174 
NB. 461, 255 NY 223—In re Seid- 
man, 240 NYS 592, 228 App Div 
515—In re Linden, 240 NY.S 271, 
228 AppDiv 497—In re Horovitz, 
240 N.YS 348, 228 App Div. 484— 
In re Schacht, 289 NYS 616, 228 
App Div. 232—In re Schlacht, 239 
NYS 4654, 228 AnpDiv 226—In re 
Feuerman, 2388 NYS 6656, 227 App. 
Div. 506—In re Seligsohn, 238 N. 
YS 6327, 227 AppDiv. 480—In re 
Rogers, 285 NYS. 718, 226 App. 
Div 470—In re Rothbard, 232 N.Y 
S. 682, 226 AppDiv. 26@—In re 
Littick, 232 NYS 571, 225 App 
Div 246, affirmed 171 NHB 805, 253 
N.Y 618—In re Dilott, 230 NYS 
1, 224 App Div 207—In re Buallowa, 
229 N.Y.S. 145, 228 App Div. 593— 
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In re Crary, 228 NYS 3:40, 223 
App Div 277—In re Krimsky, 226 
NYS 188, 222 App Div. 275—In re 
Stark, 321 NYS 248, 220 Anp Div 
188—In re Lordan, 217 NYS 237, 
217 App Div 441—In re Walsh, 217 
NYS 258, 217 AppDiv 487—In 
re Marshall, 218 NYS 611, 216 
App Div 168—In re Greenberg, 213 
NYS 728, 216 App Div 164—In re 
Auerbach, 213 NYS 664, 216 App 
Div. 159—In re Simons, 208 NYS 
51, 211 App Div 659—In re New- 
man, 208 NYS 140, 211 App Div 
654—-In re McGee, 208 NYS. 104, 
211 App Div 650, affirmed 152 N.E 
486, 242 NY 681, reargument de- 
nied 155 NB 874, 244 NY. 507— 
In re McKenna, 208 NYS 137, 211 
App Div. 646, affirmed 148 NB 766, 
308 NY 708—In re Enhlewitz, 207 
NYS 596, 211 App Div 268—In re 
Goette, 205 NYS 388, 210 App 
Div. 189—In re Ackerson, 2305 N 
YS. 407, 209 App.Div 785—In re 
Marcus, 203 NYS. 417, 208 App 
Div 300—In re Makay, 203 NYS 
15, 208 AppDiv 44—In re Flynn, 
208 NY. 29, 208 AppDiv. 40—In 
re Gilbert, 202 NYS 885, 207 App 
Div 687—In re Spencer, 201 N.Y 
S 315, 206 AppDiv 806—In re 
O’Brian, 188 NYS. 606, 197 App 
Div 60—In re Steinberg, 184 N Y. 
S 450, 198 AppDiv 502—In re 
Bunt, 182 NYS 484, 192 App Div 
22é—In re Hunter, 179 NYS 199, 
189 App Div 806—In re Earley, 177 
N YS. 847, 188 Apn Div 632—In re 
Pollock, 145 NYS 631, 178 App 
Div. 577—In re Hoyt, 145 NYS 
722,178 App Div 670—In re Brown, 
165 NYS 786, 178 Anp Div. 568— 
In re Walsh, 1644 NYS 6568, 177 
App Div. 659—In re Haire, 162 N Y. 
S 5610, 175 AppDiv 847—In re 
Herrman, 1461 NYS 977, 175 App 
Div. 8310—In re Kammerlohr, 157 
NYS 933, 171 App Div 781—In re 
Hawes, 156 NYS 283, 169 App 
Div. 644, affirmed 111 NH 211, 217 
N.Y. 602—In re Cebulsky, 155 N 
YS. 468, 169 AppDiv 636—In re 
Cohen, 155 NYS 6517, 169 App Div 
544—In re Lenney, 155 NYS. 478, 
169 App Div. 509, appeal dismissed 
115 NBD 1048—In re Vanderpool, 
155 NYS 467, 169 AppDiv 499— 
In re Reiburn, 283 N.YS 136—In 
Te Ropiecki, 282 N.Y.S 947. 

N C—Brummitt v. Winburn, 175 8 
H 498, 206 NC. 928 

ND—In re Eaton, 285 N.W. 587, 60 
ND. 680—In re Garrity, 235 NW 
343, 60 ND. 454—In re Torson, 183 
NW 1016, 46 ND 200. 

Okl.—In re Murray, 61 P (2d) 1051 
—In re Lane, 564 P.(2d) 3398—In re 
Neary, 50 P (2d) 1119—In re Roff, 
50 P.(2d) 3855—Chariton v. State 
Bar of Oklahoma, 42 P (2d) 283, 
171 OkL 128—In re Hills, 40 P (2d) 
1081, 170 OkL. 427—In re Gowdy, 36 
P.(2d) 902, 169 Okl 370—In re Les- 
ter, 36 P (24) 478, 169 OKL 162—In 
re Sides, 12 P.(2d) 382, 168 OKL 
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110—Bar Commission of Oklahoma 
v. Dill, 229 P. 801, 107 Okl 61— 
In re Simpson, 192 P. 1097, 79 Okl 
805—State v Vernor, 191 P. 729, 
79 Okl 124—State v. Curd, 181 P. 
484, 75 Okl 15—In re Horne, 167 
P. 1148, 64 Okl 3815. 

Or—Hx parte Johnston, 61 P (2d) 
296—State ex rel Seton v Arnold, 
28 P (2d) 846, 145 Or 684—State 
v Mannix, 288 P 507, 133 Or 329, 
rehearing denied 290 P 745, 133 Or. 
829—State v. Hstes, 209 P. 486, 105 
Or 223 

Pa—In re Kraus, 185 A 787, 822 Pa 
862—In re Griffith, 184 A. 76, 321 
Pa 64—In re Forman, 184 A. 75, 
821 Pa 47—In re Lemisch, 184 A 
72, 821 Pa 110—In re Salus, 184 
A 69, 321 Pa 103—In re Law Ass'n 
of Philadelphia, 167 A. 579, 312 Pa 
555—In re Barach, 128 A. 727, 279 
Pa 89 

ergs re Troy, 111 A. 723, 48 RIL 

SD—In re Brown, 264 NW 621 

Tex—Rowland v State, (Civ.App ) 
55 SW (2a) 133 

Utah—In re Barclay, 24 P,(2a) 802, 
82 Utah 288 

Wash—In re Gwynn, 37 P (2d) 1114, 
179 Wash 389—In re Mills, 176 P 
656, 104 Wash 278 

Wis —State v Ingram, 248 NW 9165, 
212 Wis 142—State v Stetson, 234 
NW 704, 208 Wis 657—State v 
Barto, 232 NW 558, 202 Wis. 829 

6 CJ p 607 note 90 [ce] 


Bvidence held sufficient to prove 

(1) Attorney’s failure to comply 
with the law governing compromise 
of infants’ claims, in disciplinary 
proceedings —In re Fieldsteel, 240 N. 
Y.S 481, 228 AppDiv 470. 


(2) Attormey’s practice to disre- 
gard court orders fixing compensa- 
tion in infants’ cases —In re Gordon, 
241 NYS. 268, 229 AppDiv 88 

(3) Bad faith—In re Gerlich, 244 
N.W. 414, 187 Minn 88. 


(4) That accused acted inadvert- 
ently under a misapprehension of 
the real facts and intended no wrong 
Baer re Staton, 210 P. 615, 113 Kan 


(5) That an attorney did not im- 
properly volunteer to defend a 
colored man accused of murder, over 
lus objection, knowing that accused 
had confessed, in order to exploit the 
views of a certain organization, rath- 
er than to protect accused’s consti- 
tutional righta—In re Ades, (DC. 
Md) 6F.Supp 467, 


(6) That an attorney for executor 
induced executor to loan him estate 
funds without giving security, which 
were not repaid—IiIn re Rogers, 285 
N Y.S. 718, 226 AppDiv 470. 


(7) That an attorney volunteering, 
at the request of a certain organize- 
tion, to defend a colored man accused 
of murder did not neglect the consti- 
tuhonal rights of accused—In re 
Ades, supra. 
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(3) That an attorney 4:4 not false- 
ly represent to the court that he had 
been engaged to represent accused — 
In re Ades, supra 


(9) That an attorney published 
false statements criticizing certain 
state judges and oOfficials.—In re 
Ades, supra. 


(10) That an attorney was guilty 
of misconduct in obtamuing a loan by 
false representations that he owned 
an interest in a certain building, and 
that a certain corporation was in- 
debited to him in the sum of twenty- 
five thousand dollars —State v. Estes, 
209 P. 486, 105 Or 222 


(11) That an attorney fraudulent- 
ly obtamed from a client money 
which he pretended to loan to a ficti- 
tious person—People v Ladouceur, 
179 NH 890, 347 Ill 454 


(12) That an attorney did not in- 
tentionally misrepresent to a chent 
that judgment for costs had becn 
entered —In re Rolph, 264 NYS 171, 
288 App Div. 285. 


(13) That an attorney 41d not in- 
terpose a false answer in an action 
against him—In re Rolph, supra. 


(14) That an attorney deserved 
censure for teposing undue trust 
and confidence in an cmployeo, suffer- 
ing him to conduct the collection 
branch of his business without due 
supervision, resulting im the em- 
Ployee’s embezzlement of clent’s 
moneys and loss of records, thus de- 
laying restitution—ZIn re Hirsch, 171 
NYS. 534, 184 App Div 147. 


(15) That an attorney was guilty 
of misrepresenting to the state and 
federal courts the stotus as party 
plaintiff of a corporation, amounting 
to deceit and requuing disbarment.— 
State v Mannix, 288 P. 507, 183 Or. 
$39, rehearing denied 290 P. 745, 183 
Or. 329. 


(16) That an attorney's muiscon- 
duct in delaying payment of money 
received for a client was without mm- 
proper motive, and that he had no 1n- 
tention or idea of defrauding his 
chent—In re Hirsch, supra 


(17) That an attorney's fee of for- 
ty per cent of the legacies collected 
was grossly excessive—People ex 
rel. Chicago Bar Asa’n v. Lotterman, 
187 N.H 424, 358 Ill. 899. 


(18) That respondent grossly neg- 
lected his duty as attorney for plain- 
tiff un an action against a railroad 
company for perzonal injuries —Peo- 
ple v. EXillyer, 297 P. 1004, 88 Colo. 
438. 


(19) That respondent made a false 
affidavit of defense for client, that 
he filed false affidavits to enjoin a 
sale of property ordered in proceed- 
ings for the forfeiture of criminal 
bonds, and that he failed to protect 
chent’s rights on the foreclosure of 
a first deed of trust —People v. Mar- 
tin, 124 NEL 340, 288 Dl. 616. 


§ 33 


number of other cases it has been held insufi- 


cient.6 


(20) That respondent misappro- 
priated money collected for clhent-— 
People v. Hillyer, supra. 

(31) That client did not consent to 
the retention by an attorney of mon- 
ey given him to deposit in court—m 
re Pollock, 185 NYS. 631, 178 App. 
Div. 677. 


(22) To support the finding of a 
committee —In re Barclay, 34 P.(2d) 
302, 82 Utah 288. 


(28) Unprofessional solicitation of 
business, as through paid agents or 
runners 
Cal—Johnson v. State Bar of Cali- 

fornia, 52 P (2d) 928 
Illi—People v McCallum, 173 NE 

827, 841 Ill 578 
Mo—In re Noell, (App) 96 SW (2d) 

218—In re Gallant, (App) 95 SW. 

(24) 1249. 

NY—In re Fieldsteel, 240 NY.S 

481, 228 App Div 470 
Pa—In re Salus, 184 A. 70, 321 Pa 

106 

(24) Violation of the confidence of 
a client go as to subject an attorney 
to disbarment—-In re Soale, 159 P 
1065, 81 CalApp 144 


a US—U S v Hicks, (CCACal) 
27 F(2d) 289—-In re Ades, (DC 
Md) 6FSuapp 467. 

Cal—Herrscher v. State Bar of Cali- 
forma, 49 P(2d) 832—EHwell v 
State Bar of California, 40 P (2d) 
264, 2 Cal (2d) 209—Kuilpatrick v 
State Bar of California, 32 P.(2d) 
348, 220 Cal 689—Burke v State 
Bar of Califorma, 21 P (2d) 577, 
218 Cal 148—Peck v. State Bar of 
California, 17 P (2d) 112, 217 Cal 
4%—Clark v State Bar of Califor- 
nia, 4 P(2d) 944, 214 Cal 281— 
Golden v State Bar of Cal:for- 
nia, 2 P (2a) 325, 218 Cal 237— 
In re Petersen, 280 P 124, 208 Cal 
42—San Francieco Bar Ass'n v 
Oppenheim, 188 P 1069, 186 CaL 
75—San Fiancisco Bar <Ass’n Vv. 
Sullivan, 198 P 7, 185 Cal 621— 
In re Peas, 252 P. 745, 80 CaL 
App 672—Bar Ass’n of San Fran- 
cisco ¥ Devall, 210 P 879, 59 Cal 
App 230—Bar Ass’n of San Fran- 
cisco v Goldman, 199 P 836, 58 Cal 
App 42—In re Eling, 186 P. 153, 
44 CalApp 267—In re Alameda 
County Bar Ass’n, 170 P. 4332, 365 
CaLApp 634. 

Tll—In re Kolb, 199 NE 92, 362 Tl. 
190—In re Horwitz, 196 NH 208, 
360 Ill. 313—People ex rel Chicago 
Bar Ase’n v Hammond, 191 NE 
215, 856 Ill. 581—In re Pelz, 190 N. 
E 250, 356 Till. 200—People ex rel. 
Chicago Bar Ass’n v Mall, 188 N 
BE 449, 354 Ill 323—People ex rel 
Chicago Bar Ass’n v_ Lotterman, 
187 NF 484, 858 Ill 399—People v. 
Gorindar, 182 NE 732, 360 Ill 256 
—People v Bither, 165 NH 798, 
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Conviction of crime as conclusive evidence. In 


some jurisdictions, usually by virtue of express 


$84 TIL 264—People v. Johnson, 163 
Nil 326, 382 211 84—People v. Mo- 
Caskrin, 156 NE 328, 825 Il. 1498 
-—People vy Hansen, 147 NE 481, 
$16 Ill 6§02—People v. A’Bruns- 
wick, 146 NE 483, 315 DL 442— 
People v Mohan, 1388 NH 279, 307 
Ti. 158—People v. Lasley, 135 NE 
50, 302 Til 595—People v Meyer, 
182 NH 420, 299 Ill 355—People 
v. Hickman, 128 NH. 484, 2394 IIL 
471—People v Charone, 123 NE. 
291, 288 Ill 220—People v. Wing, 
120 NH 451, 284 Ill 647. 

Ind —Vivian Collieries Co v. Cahall, 
110 ND 672, 184 Ind 478 

Ky —Commonwealth ex rel. Wilson 
v. Steele, 67 SW (2d) 508, 252 Ky 
420—Dufin v Commonwealth, 271 
SW 655, 208 Ky 452 

La—In re Craven, 151 So 625, 178 
La $72,909 ALR 978—In re Bore, 
118 So 45, 166 La 855 

Minn —In re Jelle, 244 NW 618, 187 
Minn 140—In re Otterness, 2382 N 
W 318, 181 Minn 254, 73 ALR 
1319—In re Morgan, 216 NW 319, 
172 Minn 532—in re Scott, 215 N 
W 175, 172 Minn 248—In re Mohn, 
184 NW 14, 149 Minn 37%5—In 1e 
Hertz, 166 NW. 397, 139 Minn 504 

Miss-—-Ex parte Redmond, 125 So 
8338, 156 Miss 49 

Mo-——State ex rel Barrett v Farris, 
264 SW 368 

Mont—In re Huppe, 1L P (2a) 798, 
92 Mont 211 

Nev—In re Clarke, 212 P. 1037, 46 
Nev 304—Washoe County Bar 
Asa’n v Scoular, 1909 P 899, 44 
Nev. 208—In re Winters, 168 P. 
244, 40 Nev 335 

NM—In re Marron, 160 P 391, 22 
NM 252, LRA1917B 378, motion 
granted In re Marron & Wood, 165 
P 216, 22 NM. 501 

N Y—In re Cook, 273 NYS. 18, 242 
App Div. 224—In re Halprin, 271 
NYS 679, 241 App Div 220—In re 
Lauria, 271 NYS 678, 241 App 
Div. 216—In re Sicgel, 271 NYS 
671, 241 App Div 102—In re Coha- 
lan, 271 NYS 176, 241 AppDiv 
17—In re DeMillo, 270 NYS 646, 
241 App Div. &—In re Karp, Alter, 
Busch, Rusgo, Aronstein, Butler, 
Mayer, Kahan, Fitssimmons, Gold- 
stein, McAuliffe, Hirsch, Frankel, 
Weber, and Kurtz, 270 NY.S 118, 
240 App.Div. 388, affirmed In re 
Karp, 195 NH 160, 366 NY 478—~ 
In re Farrell, °<62 NYS 766, 237 
App Div 678—In re Vogelstein, 258 
NYS 6574, 286 App Div 252—In re 
Hussey, 258 NYS 634, 236 App 
Div. 286—In re Fischer, 247 NY 
168, 281 AppDiv 1938—In re 
Bisch, 246 NYS 1760, 231 App Div. 
192—In re Schneidkraut, 246 NY 
505, 281 AppDiv 1098—In re 
Glucksman, 248 NYS 1, 230 App 
Div. 185—In re Cashman, 242 N. 
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YS. 566, 229 App Div. 471—In re 
Greenwald, 241 N.Y 8S 708, 229 App. 
Div. 1898——In re Robinson, 241 N.Y. 
S. 296, 229 AppDiv. 119—In re 
O'Neill, 240 N.YS 188, 238 App. 
Div. 618—In re Linden, 240 NYS 
274, 228 App Div. 497—In re Horo- 
vitz, 240 N.YS. 348, 228 App Div 
484—-In re Fueldsteel, 240 NYS 
481, 228 App Div. 470—In re Cohen, 
240 NYS 350, 228 AppDiv. 465— 
In re Cherry, 240 NYS. 282, 228 
App Div. 458—In re Bovard, 239 
NYS 465, 228 App Div. 263—In re 
Schlacht, 239 N.Y.S 454, 228 App 
Div. 226—In re Schleider, 339 N Y 
8. 811, 228 AppDiv. 221—In re 
O'Neil], 239 N.YS 297, 228 App Diy 
129—In re Baker, 238 N.YS 409, 
227 App Div. 540—In re Langfur, 
238 NYS 498, 227 AnpDiv 468— 
In re Spigelgass, 238 NYS 83, 
225 App Div. 297—In re Woodburn, 
208 N.Y S. 381, 212 App Div. 43— 
In re Levine, 205 NYS 689, 210 
App Div. &—In re O’Nell, 171 N 
YS 514, 184 AppDiv 75—In re 
Somerville, 170 NYS 879, 183 App. 
Div 415—In re Treadwell, 162 N. 
YS 654, 175 App.Div. 833—In re 
An Attorney, 161 NYS 504 175 
App Div. 658—In re Metcalfe, 286 
NYS 591—In re Keesing, 288 N 
YS 8198—In re Ifshin, 288 NYS 
808—In re Janover, 165 NYS 645 

ND—In re Doherty, 164 NW 948, 
88 ND 260. 

Ohio—In re Campbell, 17 Ohio Cir 
Ct(NS) 3228, 1 Ohio App 413— 
In re McCray, 17 Ohio CirCt (N 
S) 218, 1 Omo App 421 

Okl]—Haunstein v State Bar of Ok- 
lahoma, 46 P (2d) &58—In re Rice, 
29 P (2d) 599, 167 Okl 330—In re 
Fleming, 29 P (2d) 692, 167 Okl 
835—In re McNabb, 185 P 431, 76 
Okl 253—In re Reilly, 183 P. 728, 75 
Okl 192, 7 ALR. 88—In re Hud- 
dleston, 181 P 711, 75 Okl 48. 

Or—State v Ridgway, 208 P. 587, 
104 Or. 634 

§D—In re Wilmarth, 1732 NW. 921, 
42 8D 176 

Utah—In re Jones, 249 P. 808, 68 
Utah 218. 

Wash—In re Bond, 60 P (2d) 54— 
In re Dunham, 214 P. 628 124 
Wash 418 

6 CJ p 607 note 90 [d]. 


Bvidence held insufficient to prove 

(1) Acceptance of  bribe—San 
Francisco Bar Ass’n v. Oppenheim, 
198 P. 1069, 186 Cal 75. 


(2) Acceptance of salaries without 
rendering adequate services therefor. 
—In re Information to Discipline 
Certain Attorneys of Sanitary Dist 
of Chicago, 184 NE 3882, 851 Ill. 206 


(8) Alleged misconduct of an at- 
torney in appearing as attorney for 
defendant in a divorce action with- 


7 C.J.8. 


statutory provisions, the conviction of an attorney 
of a crime involving moral turpitude is conclusive 


out authority —In re Rice, 29 P.(2d) 
699, 167 Okl 3380. 


(4) Alleged misconduct of an at- 
torney mm that he, by musrepres¢enta- 
tions and bad faith, obtained deliv- 
ery of a truck held under execution 
by constable —In re Rice, supra 


(5) Attorney's contention that one 
thousand dollars of two thousand 
dollars, which client allegedly had 
paid to the attorney to be applied 
as a down payment on the purchase 
of certain really, had been paid mere- 
ly as compensation for past services 
—In re Ropiecki, 282 NYS 947 


(6) Attorney’s contention that a 
transaction, wheieby client gave an 
attorney two thousand five hundred 
dollars, recel\ing in retuin an insur- 
ance policy, was a aale of the policy 
to the chent and not, as claimed by 
the client, a loan secured by the pol- 
icy for the express purpose of pay- 
ing outstanding liens against particu- 
lar property -—In re Ropuecki, supra 

(7) Attorney’s contention that he 
had kept the unpaid balance of 
clients’ money in cash in a safe in 
his office, properly earmarked, and 
had not commingled it with his pri- 
vate property—In re Ropuiecki, su- 
pra 

(8) That an attorney’s payments 
to doctors, were cumpensation for 
the doctors’ recommending him in 
personal injuly cases or that the at- 
torney withheld excessive amounts 
from clents—In re Fueldsteel, 240 
N.Y.S 481, 228 AppDiv 470 


(9) Attorney's solicitation as to 
cases in which he obtazned retainers 
through recommendations of third 
parties —In re Seidman, 240 NYS 
592, 228 App Div 615 


(10) Attorney’s solicitation of lit- 
gation, client's tretizzony being con- 
tradicted —In re Scidman, supra 


(11) Bad faith or tiaudulent pur- 
pose, nece-sary to justily disbirment 
—In re Lavevki, 192 NE 655, 358 
Ill 69 


(12) Breach of trust in capacaty 
as an attomuey—In re Parker, 184 
SE 533, 299 Ne 698 


(13) Buingimg ai action in the 
mame of a wuman:'n a policy issued 
to het fathc: wiisut her knowledge 
vr consent, and of alleging therein 
that her father had died, although 
he was still living, and of receiving 
and appropiiating proceeds of sottle- 
mont —In re Hertz, 166 NW 397, 189 
Minn 604 


(14) Charge that an attorney ob- 
tained and cunverted bank account 
without client's knowledge—In re 
Sere 270 NYS 646, 241 App.Div. 


(15) Charge that respondent had 
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collected money from various insur- 
ance societies, and farled to account 
for it to his clients—In re Hertz, 
supra 

(16) Dividing fees with persons 
not lawyers—In re Callant, (Mo 
Arp) 95 S W (2d) 1249 


(17) Fraudulent intent —Barbee v 
State Bar of Califormia, 2 P (2d) 853, 
218 Cal. 296 


(18) Innocence of intentional 
wrongdoing recommending him to 
leniency —Howe v State Bar of Cali- 
fornia, 298 P 25, 212 Cal 222 


(19) That a small loan by lawyers 
to a destitute client, by whom they 
had been employed to biing a per- 
sonal injury action, was a considera- 
tion for employment and that re- 
spondents proposed to the chent to 
put up a ceriified check for a certain 
amount if the client would permit 
them to bring ection to set aside the 
settlement made by the clent with 
defendant in the proposed action— 
In re Sizer, 267 S W. 922, 306 Mo. 356 


(20) That ao allegation in a peti- 
tion for mnandamus that the petition- 
er was the sole attorney for accused, 
to whom the warden had denied the 
petitioner access, was made with the 
intention to deceive the court which 
knew that other counsel had been ap- 
pointed for accused—In re Ades, (D 
CMd) 6 Supp 467. 


(21) That an attorney procured 
habeas corpus without having been 
engaged to represent accused and 
without informing the court of the 
fact —In re Ades, supra. 


(22) That an attorney attempted 
to intimidate state’s witness and get 
her to change her testimony.—In re 
des, supra 


(28) That an attorney had falsely 
represented at heamng of writ tor 
haheas corpus that pezmussion to 
consult with accused had been re- 
fused—In re Ades, supra 


(24) That an attorney falsely 
swore that he had no funds in his 
possesnion as trustee belonging to 
trustor, where trustor had thereto- 
fore assigned interest in trust funds 
—CGolden v. State Bar of California, 
2 P (2d) 325, 213 Cal 237, 


(25) That an attorney fraudulent- 
ly wrote an assignment on the back 
of stock certificates which were giv- 
en as collateral security for a loan 
—State v. Estes, 209 P 486, 105 Or. 
222 


(26) That an attorney converted 
to his own use money which was 
given him to institute bankruptcy 
proceedings or permitted taxes for 
which a client had given him money, 
with the request to pay them, to be- 
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evidence of his unfitness to remain a member of the 
bar,’ and in some states this rule has been ap- 


come delinquent—State v. LTstes, 
supra. 

(27) That attorneys extorted an 
additional fee from a client by 
threats of criminal proceedings —In 
re Marron, 160 P 391, 22 NM 263, 
L.RAi1917B 878, motion granted In 
re Marron & Wood, 165 P 216, 22 N 
M 6501. i 

(28) That an attorney was guilty 
of knowingly prosecuting fraudulent 
claim for personal injurics —People 
v McCallum, 1738 NE 827, 341 Ill 
578 


(29) That an attorney filled false 
and fraudulent affidavits to induce 
the court to advance an action for 
personal injuries knowing affidavits 
to be fraudulent.—People v McCal- 
lum, supra 


(80) That an attorney attempted 
to induce a third person to buy re- 
alty and to refuse to pay the un- 
recorded mortgage thereon—In re 
Spencer, 201 N.YS 315, 206 App Div. 
806 


(81) That by undue influence, 
fraud, and deceit an attorney induced 
a chent, while she was incompetent, 
to make her will, leaving a legacy 
to hus daughter and appointing him 
executor, and procured the assign- 
ment to his wife of real estate mort- 
gages.—In re Spencer, supra. 

(32) That respondents had agreed, 
in violation of Rev St (1919) § 688, to 
divide fees with unlicensed repre- 
sentatives employed by them as in- 
vestigators and claim agents —In re 
Sizer, 267 SW 932, 306 Mo 356 


(83) That respondents, in order to 
get personal injury cases, promised 
to give clients money to live on 
pending the action, and offered to 
place a certain amount to such per- 
sons’ credit 1n bank—In re Sizer, su 
pra 

(34) That, while acting as agent to 
collect rents, pay for taxes and re- 
pairs, and to find a purchaser for a 
business block, attorney deceived his 
principal as to the value of her equi- 
ty therein, to enable himself to pui- 
chase it at a lowe: price through a 
third party without her knowledge — 
In re Spencer, supra 


¥. Cal—in re Collins, 206 P 090, 188 
Cal 701, 322 ALR 1062—In re 
O’Connell, 194 P 1010, 184 Cal 684 

Idaho —aIn re Ker], 188 P 40, 33 Ida- 
ho 787,8 AL.R 1259 

Tll—In re Ncoedham, 4 NE (2d) 19 
364 Ill 65—Pcople v Meyerovitz, 
116 NE 189, 278 Ill 356 

Iowa —State v Metcalfe, 214 N.W 
874, 204 Iowa 123 

Ky —Commonwealth v Porter, 46 8S. 
W (2d) 1096, 242 Ky 661—Under- 
wood v Commonwealth, 105 S.W. 
151, 32 Ky L. 33. 
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plied where the conviction was secured in a fed- 
eral court,® but wholly denied? or qualified, at 
least to some extent,!9 in other states. 


In other jurisdictions, it has been held that, 
in the absence of statute, a conviction of a crime 
involving moral turpitude is not conclusive, in a 
disbarment proceeding against an attorney on any 
ground of res judicata,!! although it has been held 
to establish prima facie the attorney’s unfitness to 
practice.13 


b. Failure to Testify or Oall Witness 


Failure of an attorney to testify in his own defense 
or to call witnesses may be considered In weighing the 
evidence adduced in a disbarment proceeding. 


The rule in criminal cases that the failure of ac- 
cused to testify in his own behalf shall not be con- 
sidered against him does not apply to procecdings 
for disbarment of an attorney, and such failure 
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against him.18 Also, where the testimony of wit- 
nesses, if true, shows the attorney to be guilty of 
the alleged offenses, any mmference to be drawn 
from his failure to produce other wiinesses must 
be resolved against him 14 


c. Accomplice Testimony 


Ordinarily, an accomplice may testify against the 
attorney, but the authorities are conflicting as to the 
necessity of corroboration. 

One who entered into a corrupt scheme with an 
attorney may, in proceedings to disbar the attor- 
ney, testify to the details of the scheme,!® and the 
rule of the criminal law that defendant cannot be 
convicted on the uncorroborated evidence of an ac- 
complice has been held not to apply in disbarment 
proceedings 16 However, where required, the ex- 
tent to which corroboration 1s necessary in such a 
proceeding 1s for the determination of the court 


may be considered in weighing the 


Mont—In re Callicotte, 187 P. 1019, 
57 Mont. 297 

Neb —State v Scoville, 243 NW. 269, 
128 Neb 457, followed in State ex 
rel Good v Black, 251 NW 109, 
125 Neb 382 

Pa—In re Gottesfeld, 91 A 494, 245 
Pa. 314. 

SD—~—In re Kirby, 78 NW. 92, 10 S 
D 322,39 LRA 866. 

6CJ. p 608 note 91 [a]. 


Conviction of contempt 

Where an older of the probate 
court holding an attorney guilty of 
contempt for converting to his own 
use property of an estate had been 
affirmed by the appellate court and 
a further review of the record was 


denied by the supreme court, the or- 


der was ‘‘final” and immune from 


collateral attack in a proceeding to 


disbar such attorney —People ex rel 


Chicago Bar Ass’n v. Templeman, 1 


N.H.(2d) 860, 363 Ill 152 


Guilt may be proved without record 

Although the record of the convic- 
of the 
guilt of the accused, guilt may be 
established without such record— 
People v Meyerovitzs, 116 NB 189, 


tion 1s conclusive evidence 


278 Ill 366 
Injunction not equivalent to convic- 
tion 


Injunchon against an attorney's 
maintaining a place where liquors 
were kept for sale and sold was held 
not a conviction of felony within 
the statute maling conviction con- 
clusive—State v. Metcalfe, 214 N.W. 
874, 204 Iowa 128. 


Prosecution abandoned on appeal 
Prosecution of an attorney in a 
district court on an appeal, where 
the case was triable anew, aftor a 
conviction in a police court, was held 
abandoned, and the conviction of lit- 
tle, if any, probative force in disbar- 


evidence offered 


in each case.17 


ment proceedings —State v Metcalfe, 

214 NW. 874, 204 Iowa 128 

Conviction of crime involving moial 
turpitude as ipso facto causing 
disbarinent see supra § 21 

Conviction of crime involving moral 
turpitude as making 1t mandatory 
on court to disbar attorney see .n- 
fra § 38 

& In re Needham, 4 NE (2d) 19, 
864 T1L 65 


Conviction, of illegal use of mails 

Judgment of the federal circuit 
court of appeals affirming a judg- 
ment of the federal district court 
convicting an attorney of using the 
United States mails to obtain money 
and property of others by fraud and 
false pretenses was held conclusive 
evidence of such attorney’s guilt — 
In re Needham, 4 NH (2d) 19, 364 
Ill 65 


& Wot conclusive of elther guilt or 
moral turpitude 

Conviction of an attorney of a 
felony in the federal court 1s not 
conclusive evidence of such guilt or 
of moral turpitude in dsbarment 
proceedings, so as to preclude this 
court from looking into the record 
for the purpose of determining both 
the guilt and the moral turpitude of 
such attorney, but 18 conclusive only 
of the fact of conviction—In re 
Green, 16 P.(2d) 582, 161 Okl 1. 


10. Not conclusive of moral turpl- 
tude 

While conclusive effect will be 
given tbe record of conviction in a 
federal court, 1t w not conclusive 
that the crime involved moral turpi- 
tude; that is a question of law for 
this court—In re Downs, 268 P 17, 
46 Idaho 464—In re Dampier, 267 P. 
452, 46 Idaho 195 


ll. NY—tIn re Kaufmann, 157 N 
H 780, 245 NY 423, reversing 211 
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NYS 256, 218 App Div 655—~In re 
Lindheim, 211 NYS 261, 2183 App. 
Div 660 

Wis —State v O'Leary, 241 NW 621, 
207 Wis 297, 81 ALR. 1193 


Judgment on plea of nolo contendere 

Mere intioduction of a certified 
copy of an indictment and judgment 
thereon, based on a plea of nolo con- 
tendere, was held not to «how ‘con- 
viction or confession” of felony, 
warranting an attozncy’s disbarinent 
—In re Stiers, 167 SH 382, 204 NC 
48 


12. State v O'Leary, 241 N.W 621, 
307 Wis. 297, 81 ALR. 1198 


13, Cal—Fish v State Bar of Cali- 
fornia, 4 P (2d) 937, 214 Cal 215— 
In re Graves, 221 P. 411, 64 Cal 
App. 176 

NY—In re Lynch, 238 NYS. 482, 
227 AppDiv 477—In re O’Ne1ll, 
171 NYS 614, 184 App Div. 76. 

6 CJ. p 608 note 93 

Right of attorney to decline to tes- 
tfy in disbarment ptoceeding see 
Witnesses § 441 [70 CJ. p 785 
notes 41—43] 


14. In re Herrman, 161 NYS. 977, 
175 App Div 810. 


15, State v Cadwell, 40 P 176, 16 
Mont 119—6 CJ. p 608 note 91 


16. In re Morton, 177 P. 453, 179 Cal. 
510—6 CJ. p 608 note 95. 


Client held not accomplice 
Client is held not to be an attor- 
mey’s accomplice, so as to require 
corroboration of bis testimony in a 
disbarment proceeding, because of 
the execution of a note and mort- 
gege on the attorney's advice to de 
fraud creditors —In re Masuran, 263 
P 839, 88 Cal App. 2732. 
17. Matter of Hardenbrook, 121 N.Y. 
S. 250, 185 App Div 634, affirmed 
92 NH 1086, 199 N.Y. 5389. 
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§ 34. —— Trial or Hearing 


a. In general 
b Reference 


a. In General 


The trial or hearing In a disbarment proceeding 
should be conducted in accordance with general legal 


principles, including those applicabie to continuances, 
instructions, reopening a case, confronting witnesses, 
and verdicts. 


Where not prescribed by statute, the court may 
prescribe the form and manner of proceeding (su- 
pra § 28) and 1s vested with a large discretion! 
which is not to be exercised in an arbitrary man- 
ner,19 but most cautiously and with a scrupulous 
protection of the rights of accused,29 and in ac- 
cordance with the legal rules and principles for 
determining his guilt.21 All matters touching upon 
the integriiy of the bar should reccive the fullest 
consideration without iegard to technicalities,22 
and the attorney cannot control the investigation 
of the court or the consideration of any facts or 
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circumstances that will assist the court in accurate- 
ly determining his then fitness to practice law,?® 
but, subject to the constitutional Imitation as to 
self-incrimination, he must answer, disclose and 
testify.24 


Joint or separate irial. Where two or more at- 
torneys jointly commit acts which, if proven, jus- 
tify the disbarment of each, they may be jointly 
charged as together doing the acts, and it is not 
error to refuse a separate trial to each in the 
absence of a statute giving such right.25 Upon 
such joint trial one or more may be acquitted and 
the others convicted, or all may be acquitted or 
convicted, according to the evidence.26 


Continuance. The granting of a continuance is 
within the discretion of the trial court?’ and the 
refusal thereof is not cause for reversal where 
ample opportunity was afforded for a full invest:- 
gation,28 and the attorney suffered no prejudice 
thereby ;*9 but it 1s error to refuse respondent a 


18s. US—Bartos v U S District 
Court for District of Nebraska, (C. 
CANeb) 19 F (2d) 722, reversing 
(DC) In re Bartos, 13 F (2d) 138. 

D C—Thomas v Ogilby, 59 App DC 
282, 44 F (2d) 890 

{11 —People ex rel Chicago Bar Assa’n 
v Lotterman, 187 NEX 421, 358 Ill 
a99 

Okl—In re Rice, 29 P (2d) 699, 167 
Okl 350—In re Hadwiger, 27 P.(2d) 
604, 167 OkL 307 

SD—In re Hosford, 252 N.W. 848, 
6$ SD 3874 

Vi—In re Haddad, 173 A. 103, 106 
Vt 322 
The order of proof is within the 

gound diacretion of the trial court 

and an order of the court that the 

chaiges should be disposed of sepa- 

rately as respects the proof is 1ea- 

sonable —Thomas v Ogilby, 69 App 

DC. 382, 44 F (3d) 890. 


19. US—Bartos v. U. S District 
Court for District of Nebraska (C 
C.A Neb) 19 F.(2d) 722, reversing 
(DC) In re Bartos, 13 F (2d) 138 

Tll—In re Laseck:, 192 NE 655, 358 
Ill 698—Fecople cx rel. Chicago Bar 
Ass'n v. Lotterman, 187 NB 424, 
353 Ill 399—People v. Bither, 165 
NBD 788, 334 Ill 264 

Okl—In re Rice, 29 P (2d) 599, 167 
Okl 830—In re Hadwiger, 27 P. 
(24) 604, 167 Okl. 307. 


20. In re Hosford, 252 N.W. 848, 62 
SD 3874. 


21. Til—tIn re Lasecki, 192 NE 6655, 
$58 Ill 69—People ex rel. Chicago 
Bar Agss’n vy. Lotterman, 187 NHB. 
424, 368 IlL 399—People v. Gorin- 
dar, 183 N.E 732, 350 OL 256—Peo- 
ple v. Gilmore, 177 NH 710, 3465 


Okl—In re Rice, 29 P (2d) 6599, 167 
Okl 830—In re Hadwiger, 27 P 
(2d) 604, 167 Okl 307. 

Vt—In re Haddad, 173 A. 1038, 106 
Vt $32 

6 CJ p 609 notes 98, 99. 


Decigion as to mets of plea 

Where an attorney interposed ex- 
ceplions by way of a preliminary de- 
fense, he 1s entitled to a decision 
from the court on the merit of his 
pleas —Siate v. Flynn, 107 So 8314, 
160 La 488. 


Interrogation of witnesses by judge 

It has been held not improper for 
the judge to interrogate wiinesses — 
Wilhelm’s Case, 112 A. 560, 269 Pa 
416. 


2a. In re Huppe, 11 P.(2d) 793, 95 
Mont 211. 


23. In re Hosford, 252 NW 8&48, 62 
SD 374 


Intention not to practice in future 
An attorney's intention not to 
practice law in the future 1s no rea- 
son why the court should decline to 
proceed to a final determination of 
the disbarment proceeding.—People 
v. Powell, 287 P. 858, 87 Colo. 387. 


4. Cal—Fish v. State Bar of Cali- 
fornia, 4 P (2d) 987, 214 Cal 215 

Minn—In re Halvorson, 221 N.W 
907, 176 Minn 620 

NM-—In re Zinn, 34 P.(2d) 1097, 38 
N.M 449. 


Attorney may not agsume an atti. 
tude purely defensive, but must ex- 
plain transactions wrongful on their 
face and demonstrate their 1nnocence 
or good faith—In re Zinn, 84 P.(2d) 
1097, 388 NM 449. 


Ill 88—People v. Bither, 165 N.H/|25. In re Information to Discipline 


798, 3384 TIL 264, 


Certain Attorneys of Sanitary Dist 
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of Chicago, 184 NH} 382, 851 TIL 
206—6 CJ p 609 note 11 


26. In re Information to Discipline 
Certain Attorneys of Sanitary Dist 
of Chicago, supra—6 CJ. p 609 
note 13. 


27. Iowa—State v. Kimball, 158 N, 
‘W. 679, rehearing denied 160 N.W 
836. 

Pa—Wilhelm’s Case, 113 A. 560, 269 
Pa 416 


28. Wilhelm’s Case, supra. 


29. Green v State Bar of California, 
292 P 688, 210 Cal 603 


Befusel beld not prejudicial or erro. 
neous 

(1) Refusal to continue dasbar- 
ment proceeding on the ground that 
atiorney had tendered an answer 
only at the time of tnal was held 
not error, where all the parties had 
announced ready, and the answer 
was in effect a denial of the charges 
of the petition, and did not allege 
new matter which would cause the 
relator surprise —De Krasner v. Boy- 
kin, (Ga App ) 186 8.H 749. 


(2) The refusal of a continuance 
which resulted in a hearing where 
the attorney was without benefit of 
counsel has been held not prejudicial 
where the matter involved a single 
sue without complications and the 
facts found rested almost entirely 
on admissions made by the attorney 
in his answer and oral testimony and 
letters written by him, and where he 
subsequently appeared before the 
board of commissioners and the su- 
preme court without counsel—lIn re 
Steffensen, 89 P.(2d) 722, 85 Utah 
880. 


(3) Refusal of a continuance has 
been held not prejudicial where the 


§ 34 


continuance on a proper showing being made by 
him, 39 

Right to confront witnesses. A disbarment pro- 
ceeding not being criminal in nature (supra § 28), 
it has been held that the accused attorney is not 
entitled to be confronted face to face with the wit- 
nesses against him,®! but that the depositions of 
absent or nonresident witnesses, 1f competent oth- 
erwise, are competent and admissible evidence in 
such cases.22 On the other hand some courts hold 
that disbarment or suspension can be had only on 
evidence good at common law, given 1n the presence 
of respondent, by witnesses subject to cross-exam- 
ination.2 This right may, however, be waived by 
the appearance of respondent and his failure to en- 
ter objection thereto at any time.®4 
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ment proceeding have authority to entertain a mo- 
tion to reopen the case.25 Such motion 1s addressed 
to their sound discretion®6 and a reopening of the 
case may be based upon such reasonable terms 
as they see fit.8? Where the motion to reopen 
the proceedings for newly discovered evidence is 
granted, the lower court should consider such evi- 
dence and then transmit it to the appellate court 
together with a report as to whether any change 
in the recommendation is to be made.38 


Dismissal or direciion of verdict. While the 
court will dismiss the proceeding where the charges 
are not supported by the evidence,®® a motion to 
dismiss will be denied where a prima facie case has 
been presented,4° or where the evidence introduced 
by the attorney constitutes no defcnse thereto.4! 


Reopening case. 


attorney filed no answer to the com- 
plaint, signed a stipulation of readi- 
ness on the day before the hearing, 
and appeared at a later hearing with- 
out counsel—Green v Siate Bar of 
California, 292 P 638, 210 Cal 603 


(4) Where accused was given am- 
ple time to prepare depositions and 
notice of the day on which they 
would be required, and though the 
tume was extended they wee not re- 
celved within the extended time, the 
court did not err in refusing 1o Wait 
longer for them, especially where the 
only matter thereby shown not al- 
ready in evidence was immaterial — 
In re Vaughan, 209 P. 353, 189 Cal 
491, 24 AUR 868. 


(5) Refusimg continuance to de- 
fendant to prepare defense to amend- 
ment charging him with causing 
disappearance of a witness, where 
defendant did not appear and testify, 
was held within the discretion of the 
trial court, the accusation being as 
to a matter of his personal conduct 
— State vy Kimball, (Iowa) 158 NW 
679, rehearing denied 160 N.W. 836 


(6) The denial by commissioners 
to hear disbarment proceedings, of a 
continuance because witnesses for 
the attorney were under indiciment 
and would claim their piivilege of 
refusing to give testimony, is not 
shown to be erroneous, where the 
commissioners reserved their ruling 
upon the effect of the claim of privi- 
lege by the witnesses until such 
claim should be made, and the wit- 
nesses were not subpenaed by the 
attorney to appear at the hearing be- 
fore the commizmoners—In_ re 
O’Brien, 118 A. 527, 96 Vt. 167, 14 A 
LR 859 


(7) It was not error for the com- 
missioners to hear disbarment charg- 
es to deny a continuance because of 
the physical inability of the attorney 
to attend the hearing until proof of 
such inability be made by some 


The judges hearing a disbar- 


showing beyond the mere statcment 
of his counsel—-In re O'Brien, supra 


(8) The court properly refuscd 
continuance of disbarment proceed- 
ings unfi1l determination on appeal of 
criminal acuion for subornation of 
perjury, disbarment involving charg- 
es other than perjury —In re Abrams, 
173 NBD 312, 36 Ohio App 884 


30. In re Vaughan, 209 P 853, 189 
Cal 491, 24 ALR 858—6 CJ. p 
609 note 13. 


Oont.nuance held proper 
Proceedings against an attorney 
for violating a judgment of suspen- 
g1i0n are properly continued until 
afler the determination of an apneal 
from such judgment of suspension 
—Lincoln v Superior Court of Cali- 
fornia, 271 P 1107, 95 Cal App 35 


31. Ala—Ix parte Messer, 152 So 
244, 228 Ala. 16 

Cal—Bar Ass'n of San Diego v. Su- 
perior Court of San Diego County, 
222 P 185, 64 CalApp 590—In re 
Morganstern, 215 P. 731, 61 Cal 
App 702 

6 CJ. p 608 note 18, p 609 note 5 


Failure to call person verifying ac- 
cusation 

Accused in disbarment proceedings 
was held not denied constitutional 
right to be confronted with witness- 
es because the person verifying the 
accusation was not called as a wit- 
ness—In re Mazuran, 268 P 889, 
88 CalApp 272 


a2. People v. Stonecipher, 111 ND 
496, 271 Ill. 506—6 CJ. p 609 note 
6. 

S33. In re Siser, 267 SW 923, 306 
Mo $56—6 CJ. p 609 note 7 

Right to cross-examine witnesses 
testifying at preliminary invesliga- 
tion into attorney’s conduct see 
supra § 27. 

34% In re ——, 86 NY. 563—6 C 
J p 609 note &. 


35. State Board of Law Examiners 
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Also, there being no exceptions thereto, the pro- 


v Strahan, 3 P (2d) 79, 43 Wyo. 
£23 

$8. State Board of Law Examuincrs 
v Strahan, supra. 


Newly discovered evidence 

On a motion to revpen the cise for 
the purpose of taking newly discov- 
ered evidence, the court should con- 
fldcr whether the evidence could 
with reasonable diligence have been 
discovered and protiuced at the tnal, 
whether 1t would be mcrely cumula- 
tive, and whether it would probably 
cause a Change, favorable to :expond- 
ent, in the recommendation thercto- 
foie made —State Borerd of Law Ex- 
aminers v Struhan, 3 P (2d) 79, 43 
Wyo 333 


s?. State Board of Law Examiners 
v Strahan, supra 


38. State Board of Law Examiners 
v Strahan, supra. 


mecommendation based on all the evi. 
dence 


The supreme court in disbarment 
Pprocecdings agaist an  attornry 
should have the benefit of the recorn- 
mendntion of trial judges bascd on 
all the evidence—State Buard of 
Law Hxamineis v. Strahan, 3 P (2d) 
79, 48 Wyo 223 


39 Colo—Pcuple ex rel Colorado 
Par Ass'n v Kelley, 18 P.(2d) 1118, 
93 Colo 212 

Mont—In re O’Sullivan, 251 P. 143, 
77 Mont, 444 

6CJ p 610 note 16 


40. In re Ulmer, 1657 NE 749, 268 


Some evidence, although conflicting 
A. request for a ruling that thee 
is no evidence to show deceit, mal- 
practice, or other gross conduct will 
be denied where there 1s evidence, 
alihough confl.cting, of such conduct. 
—Bar Ass’n of City of Boston v. 
Sleeper, 146 N.D 269, 251 Mass 6. 


41. Thomas v Ogilby, 59 App DC. 
883, 44 B.(2d) 890. 


7 C.J.8. 


ceedings will be dismissed for want of prosecu- 
tion,4® as where the principal witness for the 
prosecution has died since the institution of the 
proceeding and it 1s impossible to obtain sufficient 
evidence to justify the submission of the case,*° 
or where the alleged conduct occurred a long time 
previous to the petition and the matter was before 
the courts and examined by the bar association, 
which failed to find sufficient ground to present 
charges.{4 However, a motion to dismiss the pro- 
ceedings as violative of the attorney’s constitutional 
rights will be denied where the affidavit submitted 
in support of the motion is devoid of fact or argu- 
ment indicating the most remote invasion of such 
rights.45 

A proceeding for disbarment or suspension can- 
not be dismissed, over objection, on the motion of 
the accuser,46 defendant is entitled to have the 
evidence examined by the court so as to receive an 
authoritative determination of the falsity of the 
charges.47 


In disbarment proceedings, as in all civil actions, 
the court may direct a verdict, where the evidence 
is uncontroverted.48 


Arguments of counsel. An argument of counsel 
referring to the reputation and high standing of 
the lawyers who signed the complaimt, and their 
motives and beliefs in so doing, 1s error,49 but 
an argument calling attention to the evil conse- 
quences of the practice charged in a specification 
other than that on which the attorney was dis- 
barred was held not ground for reversal] 50 


Instructions. Upon a submission of questions to 
a jury, the instructions given to the jury must not 
be general,51 or musleading,5? and must not be 


42. In re Townsend, 168 P. 218, 67/ 51. 


Okl 26. 
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contradictory, ambiguous, or argumentative.55 
While instructions on the weight of the evidence 
should not be given,54 it is not error to give an 
instruction assuming the truth of facts which the 
attorney has admitted,55 and the court may instruct 
the jury as to the amount of proof required.56 
Each question submitted to the jury need not cover 
all the issues in the case5? and where a petition 
was drawn in the form of a single count alleging 
several grounds for disbarment, it is not necessary 
for the court to instruct the jury to specify the 
particular ground or grounds on which they predi- 
cate their verdict.58 It is not error to refuse to 
submit interrogatories referring the legal interpre- 
tation of the specifications to the jury;5® and the 
failure to charge or submit a particular interroga- 
tory is not error in the absence of a specific re- 
quest therefor.60 


Questions of law and fact Where the answer 
is insufficient or where no answer is filed, so that 
the essential facis stand admitted, it is not error 
to refuse to submit the issues of fact to the jury.®! 
Whether the withholding of money was with a 
fraudulent intent is a question for determination 
of the trier of facts,62 but the question whether a 
felony of which an attorney was convicted shows 
that he is unfit to be trusted with the duties of 
his profession, is not a fact to be found, but a 
conclusion of law to be deduced from facts re- 
vealed to the court.63 


In a proceeding before the court, it is the court’s 
duty to determine the competency as well as the 
weight of the evidence,54 and also the credibility 
of the witnesses 85 


Matters considered. In disbarment proceedings, 


Houtchens v State, (Tex Com./54. Houtchens y. State, supra. 


App) 68 SW (3d) 1011, reversing| gs. Chreste 
(CivApp) 47 8W (2d) 679, and reste v Commonwealth, 198 


43. State v. Jobnson, 188 P 1058, 
78 Okl 58 

44. In re Tuck, 167 NYS. 584, 180 
App Div 924 

45. In re Carter, 164 NYS. 862, 177 
App Div 677. 

46. Cal—In re Enott, 12 P. 780, 71 
Cal 584 

Pa—In re Davies, 93 Pa. 116, 39 Am. 
R 729 

€¢CJ p 609 note 14. 

47. In re Chandler, 68 NW 69, 105 
Mich 235. 

48. Wood v State, 165 SH 908, 45 
GaApp 783—6 CJ p 610 note 17. 

48. Houtchens v Staite, (Tex Com. 
App.) 63 SW (2d) 1011, revezsing 
(Civ.App) 47 S.W(2d) 679, and 
motion granted (Com App ) 74 8 W. 
(2a) 976. 

50. MoCord v. State, 126 So. 873, 220 
Ala. 466. 


motion granted (Com App) 74 SW 

(2d) 976 
52. McCord v. State, 

220 Ala 466 
tustruction held misleading 

An instruction reciting parts of a 
pleading which had been previously 
stricken out by the court has been 
held misleading and erroneous — 
Buhler v. Trick, 144 NH. 840, 195 
Ind 190 
53. Houtchens vy. State, (Tex Com 

App) 63 SW (2d) 1011, reversing 

(CivApp) 47 SW.(2d) 679, and 

motion granted (Com App) 74 8 W. 

(2d) 976. 

Xnstruction held contradictory and 

outchens v_ State, 

(Tex Com App) 63 S W (2d) 1011, re- 
versing (CivApp) 47 SW.(2da) 679, 
and motion granted (ComApp) T4 
8.W.(2d) 976. 
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SW 929,178 Ky 811 


56 McCord v State, 126 So 873, 220 
Ala 466 


126 So 873, 57. McCord v State, supra. 


58. Wood v. State, 1645 SH 908, 45 
GaApp 783. 

88. McCord v. State, 126 So. 878, 
220 Ala 466 

60. McCord v State, supra. 

Gl. Rosenberg v. Commonwealth ex 
rel Otte, 74 SW.(2d) 478, 255 Ey. 
413. 

o@ In re McCue, 261 P 841, 80 
Mont. 537. 

63. State v. Harwood, 173 8. 24, 
206 NC. 87 

6&& Muller v Commonwealth, 57 S.W. 
(2d) 476, 247 Ky. 479 

65. Mass.—Bar Ass'n of City of Bos- 
ton v Sleeper, 1464 NB 269, 261 
Mass. 6. 


§ 84 


the public interest is the primary question®® and 
the real question for determination in such pro- 
ceedings is whether or not the attorney is a fit 
person to be longer allowed the privileges of being 
The court will examine all the 
facts and circumstances®§ and must view the al- 
leged misconduct from the standpomt of facts ap- 


an attorney.®7 


pearing at the time 69 


Verdict or findings. Where a 
in the form of a single count, 
grounds as causes for disbarment, 
not specify the grounds on which 


Pa—In re Salus, 184 A 69, 321 Pa 
108. 

Wis.—State v. Bradford, 259 N.W. 
109, 217 Wis. 889. 


66. State v. Schnorenberg, 243 N \W 
486, 208 Wis. 595. 


e7. Cal—MclIntosh v. State Bar of 
California, 294 P. 1067, 211 Cal 
261 

Idaho —In re Wourms, 170 P. 919, 81 
Idaho 291. 

fll—People v. Jackson, 158 NH 621, 
822 Il. 618. 

Iowa.—State v. Kaufmann, 209 N.W. 
417, 202 Iowa 157. 

Kan—In re Gorsuch, 214 P. 794, 118 
Ken. 380. 

N.Y.—In re Kelly, 
197 App Div. 41 

Okl.—State v. Ledbetter, 260 P 454, 
127 Okl 85—In re Sitton, 177 P 
555, 72 Okl. 18. 

Pa—In re Oliensis, 26 Pa Dist. 858, 
863. 

§SD—In re Brown, 264 N.W. 521—In 
re Hosford, 252 NW. 848, 62 SD 
874—In re Van Ruschen, 160 NW 
1006, 88 SD 254—In re Egan, 154 
N.W 621,86 SD 3228 

Wis —State v. O'Leary, 241 N.W 621, 
207 Wis 297, 81 AL.R 1193—State 
v Kern, 233 N W. 629, 203 Wis. 178 

6 C.J. p 681 note 62. 


ee. US—In re Ades, (DCMd) 6 F. 
Supp 467. 

Ili—People v Gorindar, 182 NE 732, 
350 Ill 256—People v. Gilmore, 177 
NW 710, 846 Ill 28 

OkI—In re Green, 16 P (2d) 682, 161 
Ok! 1. 


Matters conmdered in determining an 
fitness 

(1) In a disciplinary proceeding 
the local administrative committee 
and board of governors of state bar 
as well as the supreme court are 
required to consider accused attor- 
ney'’s past recoid as to proceedings 
wherein disciplinary measures have 
actually been prescribed—In re Mul- 
ler, (Nev) 59 P (2d) 9 

(2) In determining the guilt of the 
attorneys, thelr reputation is to be 
taken into consideration, as well as 
the practice observed by the profes- 
gion generally in the matter involved 


188 N.Y.S. 5032, 


the verdict need 
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conduct, it has 


duct.72 


petition, drawn 
alleges several 


it 1s predicated, 


—People v. Edelson, 145 N B. 246, 313 
Ill 601. 

(8) In determining an attorney’s 
moral fitness, the court should con- 
sider the constitutional and statu- 
tory privileges as an elector that 
were lost through his conviction of 
@ crime—Grievance Committee of 
Hartford County Bar v Broder, 162 
A 292, 112 Conn 268, 269. 


(4) The court can hear such facts 
of a case originating 1n @ municipal 
court as is pertinent to the charge of 
misconduct —In re Disbarment Pro- 
ceedings, 184 A. 59, 321 Pa 81 


(6) The fact that an attorney was 
conyictcd of a crime should always 
be considered in determining his &t- 
ness to continue practice—iIn re Van 
Ruschen, 160 NW. 1006, 88 SD 254 


(6) The levy of a fine because of 
visits to disorderly houses may be 
considered in determining whether 
an attorney is a proper person to 
hold a license—People v. Smith, 124 
N.B 807, 290 Ill 241,9 ALR 183. 


(1) A judgment in a avi action 
against the attorney is not res adju- 
dicata in a disbarment proceeding, 
and the court may examine the facts 
anew—In re Tanz, 252 N.YS 769, 
233 App Div. 300 


ing 

(1) Where the acts charged show 
that the attorney 1s unfit to continue 
practicing, the supreme court, having 
inherent power to disbar him, need 
not consider the validity of a stat- 
ute setting up grounds for disbar~- 
ment regardless of whether the peti- 
tion attempts to set up statutory 
grounds—iIn re Spriggs, 284 P 6831, 
86 Ariz 363. 


(3) Matters attempted to be set 
out in a bill of exceptions on a writ 
of error from a conviction of a 
crime, but which was held not a bill 
of exceptions because not presented 
in time, cannot be considered in tho 
disharment proceedings —In re 
O'Connell, 194 P. 1010, 184 Cal. 584 


(8) A trial judge hearing disciplin- 
ary proceedings against an attorney 
previously disbarred in a federal 
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a general verdict being sufficient,7° and under a 
statute providing for suspension or disbarment of 
an attorney found guilty of fraudulent or dishonest 


been held a verdict finding the 


attorney guilty as charged is sufficient and that ‘t 
is mot necessary that the verdict specifically find 
the attorney guilty of fraudulent or dishonest con- 


While written findings are not required in a dis- 
barment proceeding unless so provided by stat- 
ute,’2 they are not prohibited’? and the practice 
of making no findings is not to be commended.?4 


court 18 not requized to review what 
took place in the federal court—In 
re Ulmer, 167 NE 749, 268 Mass $73. 


Motive not decisive 

The motive actuating an attorney 
in the commission of a felony of 
which he was convicted 1s not de 
cisive of whether he 1s fit to be trust- 
ed with the duties of his profession 
—State v Harwood, 173 SE 24, 206 
NC 87 


68. Colo—-People v Hillyer, 297 P. 
1004, 88 Colo 428 

Wis—State v Rubin, 229 NW 36, 
201 Wis. 80 


70. Wood v. State, 166 SE 908, 45 
Ga App. 783 


71. Newsom v State, (Tex Civ App.) 
236 SW. 228 


72. Cal—In re Reacgz:, 172 P. 1180, 
86 CalApp 65u 

Nev—Washoe County Bar Ass'n v. 
Scoular, 190 P 899, 44 Nev 208 

6 CJ p 609 note 1. 


73 iInre Biaggi, 172 P. 1130, 36 Cal 
App 6650 


Conformity of findings to charges 
(1) A finding that an attorney vio- 
lated a certain rule and statute can- 
not be sustained where the complaint 
charges no violation thereof, and no 
amendments were made to the com- 
plaint although leave to amend was 
given—Irving v. State Dar of Cali- 
fornia, 1 P.(2d) 2, 218 Cal 81. 


(2) A finding that respondent 
knowingly failed to tell the truth and 
was guilty of perjury in the disbar- 
ment proceeding has been held not 
error notwithstanding there was no 
charge of perjury in the complaint, 
where the issue narrowed down to 
the question whether respondent was 
telling the truth or committing per- 
jury —Bar Ass'n of City of Roston 
v. Sleeper, 146 NB 269, 851 Miss 6. 


74 In re Kling, 186 P. 152, 44 Cal 
App. 267. 


Conolusions held findings of fact 

In disbarment procceding, conclu- 
sions of single justice that declara- 
tions of deceased person were made 
in good faith upon personal knowl- 
edge and before commencement of 
proceeding, as required by statute 


7 C.J.8. 


On a petition for reargument the decision may be 
modified so as to omit a sentence which the judgs 
who took testimony on motion deleted from his 
findings,75 


Preservation of evidence. A statutory provision 
requiring the evidence to be reduced to writing, 
filed, and preserved contemplates such preservation 
for the purpose of appeal only,”6 and if the ac- 
cused is acquitted there 1s no occasion for com- 
pleting the record.7” Such a requirement is com- 
pled with 1f the oral testimony is taken down in 
shorthand, duly certified, and filed at the tame judg- 
ment 1s entered.78 


b. Reference 


Where a reference Is permissible, the referee, If not 
disqualimed, is an officer of the court vested with Its 
authority and dignity In the special instance to conduct 
the proceedings and report thereon to the court. 

There 1s a conflict of authority as to the nght 
to a reference in a disbarment proceeding. In 
some jurisdictions, the usual practice 1s to refer 
the proceedings to a referee or a committee of the 
bar association to take the testimony and report 
thereon together with findings and recommenda- 
tions,’ but in a number of states it 1s ruled that 
not only should the judge make the findings of 
fact and law, but also that the witnesses should 
be examined in the presence of the court.8? 


Where a disbarment proceeding is referred to a 
referee, 1t has been held that the referee 1s an 
oficer of the court8! vested with the dignity and 
authority of the court in the special instance,®? 
and with all the powers and attributes of such off- 
cers 1n the discharge of the duties which devolve 
upon them 88 


removing inadmussibility in evidence 
of such declarations because of hear- 
say nature, were findings of fact and 
supported by the evidence—In re 
Keenan, 193 NH 65, 287 Mass 677, 
98 ALR. 679. 


75. In re Tracy, (Minn.) 267 N.W. 
142, modifying 266 NW. 88. 


Mont. 587. 
S83. 


312 Pa. 664 
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Okl 124—In re McNabb, 185 P 
431, 76 Ok] 258—In re Reily, 183 
P. 728, 75 Okl 192,77 ALR 89. 


& In re McCue, 261 P. 


Kloensin v. Board of Governance 
of Pennsylvania Bar, 168 A. 474, 
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Disqualification to act. While the members of a 
bar association’s grievance committee or executive 
committee have been held disqualified to act as ref- 
erees in disciplinary proceedings instituted by the 
bar association,84 1t has also been held that in a 
proceeding before the state bar governors, any 
members present may act as prosecutors without 
being disqualified to participate in the recommenda- 
tion,85 and a person 1s not disqualified to act as 
referee therein because he had, while president of 
the bar association, appointed the members of the 
grievance committee conducting the hearings,°6 
and a commissioner appointed to take testimony is 
not disqualified because of his membership in the 
bar association preferring the charges.87% As the 
findings of the referee or committee are not bind- 
ing on the court (see infra § 37), bias or prejudice 
of the referee or committee will not disqualify 
them,88 and where statutory grounds of disqualifi- 
cation are specified, no member of a committee 
will be held to be disqualified in the absence of a 
showing of a statutory ground therefor.89 


Proceedings. A court order appointing a com- 
mittee on grievances as commissioners of the court 
in disciplinary matters effects a change in procedure 
alone and therefore there is no merit 1n a contention 
that such commissioners were without jurisdiction 
because the complaints were not verified;99 and 
an attorney cannot object to the proceedings on 
the ground that after demurrers were interposed 
to the charges, the committee on discipline was 
discharged and the bar commission thereafter took 
charge of the proceedings and made the findings and 
recommendations, where a rule providing therefor 
was adopted by the bar and approved by the court.92 
A motion to amend the complaint raises no issue of 


bers of the board and committee have 
no personal interest They have no 
greater interest in the result of this 
proceeding than has auy other mem- 
ber of the profession or any other 
member of the community entitled 
to protection against unscrupulous 
lawyers.”"— re Scott, 292 P. 391, 
58 Nev. 24, rehearing denied 296 P. 


841, 80 


76. State v. Tomlinson, 109 NW. 
120, 131 Iowa 617. 


77. State v. Tomlinson, supra. 


7e. State v Tomlinson, supra—State 
v. Mosher, 103 NW. 105, 128 Iowa 
82, 5 AnnCas 984 


79. La—In re Mundy, 161 So 184, 
182 La 148 

Mont.—In re McCue, 261 P. 341, 80 
Mont. 637 

€ CJ. p 609 note 9. 


90. State v. Finley, 11 So. 674, 30 
Fla 825, 18 LRA. 401—6 C.J. p 
609 note 10 


Bl. State v. Vernor, 191 P. 739, 79 


& In re Metcalfe, 286 N.Y.8. 591— 
6 CJ. p 609 note 9 [b]. 


85. Golden v State Bar of Califor- 
nia, 2 P (2d) 325, 213 Cal. 237. 
Statute authorizing committee to 

prefer and to sit for considere- 
taon of 
A state bar act 1s not vo1d because 
of a provision authorizing a local 
administrative committee or the 
board of governors to prefer charges 
against an attorney and then to ait 
for consideration of the charges s0 
preferred “The powers conferred 
. « Telate to matters of great 
public concern, in which the mem- 


795 


1118. 

86. In re Metcalfe, 286 NY.S 591 

87. In re Richards, 63 S.W (2d) 672, 
$33 Mo 907. 


6s. Fish v State Bar of California, 
4 P (2d) 937, 214 Cal 216. 


ss. Bish v. State Bar of Califor- 
nia, supra—Aydelotte v. State Bar 
of California, 290 P. 41, 209 Cal 
737 


90. In re Mack, 196 NH 197, 360 
Ill 343. 


91. In re Burns, 40 P.(2d) 105, 55 
Idaho 190 
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fact so as to require the presence of the attorney 
at the time in order to protect his rights ®2 The 
referee or committee has been held justified in 
investigating the general professional conduct of 
the attorney;®8 and it is not error to refuse a 
request for a ruling that a petition for disbar- 
ment is not a proper method to obtain information 
as to the attorney’s relations with a client where 
the sole issue is as to whether respondent’s pro- 
fessional conduct has been so reprehensible as to 
require his disbarment.94 


Findings, conclusions, and recommendations. In 
some jurisdictions, a referee or commissioner may 
only take and report the testimony,®5 and cannot 
dismiss the charges, but can merely make recom- 
mendations,9® while in other jurisdictions, the state 
bar board of governors has power only to dismiss 
the charges or to make a minute entry that it dcems 
the evidence sufficient to merit further action,?? 
and a recommendation as to the punishment to be 
mposed is beyond and outside its powers98 A 
statute empowering a board of governors of the 
state bar to make findings in disbarment proceed- 
ings and report them to the supreme court has bcen 
held not invalid,99 and the attorney is not ent:tled 
to be served with a copy of the findings prior to 
the filing thereof with the clerk of court! How- 
ever, where a statute makes no such requirement, 
a referee or committee need not state findings of 
fact and conclusions of law,? but where conclusions 
of law are made by the referee, they must stand 
on their soundness in law and the sufficiency of the 
findings and evidence to uphold them.’ 


A commissioner’s report that the evidence is in- 


62. In re Egan, 164 N.W. 621, 86 &8 {4% People v Kerker, 146 NE 499, 


D 228. 


83. Klensin v. Board of Governance | , 
of Pennsylvania Bar, 168 A. 474, 
8123 Pa 564 

94. Bar Ass'n of City of Boston v. 
Sleeper, 146 NH 269, 251 Mass 6. 

95. In re Richards, 68 S W (2d) 672, | 7 
888 Mo 907 


96. In re Information to Discipline 
Certain Attorneys of Sanitary Dist. 
of Chicago, 184 NE 832, 361 Il 


815 Ill. 572 


97. In re Hoover, (Amz) 46 P.(3d) 
647. 


96. In re Hoover, supra. 


Ghee, 298 P. 680, 148 Okl 219 


1, Shaeffer v State Bar of Califor-| 9 
nia, 82 P (2d) 140, 220 Cal 681. 


864 Ill 65 
Herrscher v. 


3338 Mo 907 
8S In re McCue, 261 P. 341, 80 Mont SW 919, 
587. 1918B 123. 
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. In re Heard, 141 So 60, 174 La. 


6 Marsh v State Bar of California, 
291 P. 683, 210 Cal 303. 


Mauer v State Bar of Califor- 
mia, 26 P.(2d) 14, 219 Cal. 271 


& <Ala—Hx parte Thompson, 152 So 
229, 228 Ala. 113, followed mm Ex| wealth, 186 SW 919, 171 Ky. 771, 
parte Walker, 152 So. 246, 228 Ala 

206 130, and In re Countryman, 162 So 
257, 228 Ala. 21i—In re Fite, 152 
So 246, 228 Ala, 4 

Cal—dolden v. State Bar of Califor- 


mia, 2 P (2d) 825, 213 Cal. 237 
89. State Bar of Oklahoma v Mc-| 711) —13n re Needham, 4 N.B (2d) 19, 


State Bar of Cali- 
fornia, (Cal) 49 P.(2d) 882. 


@ In re Richards, 63 8 W.(2d) 673,/39 Ind—Ex p. Walls, 64 Ind 461 
Ky.—Chreste v. Commonwealth, 186 | 11. 
171 Ky. 771, Ann Cas. 


7 C.Jd.S. 


sufficient to sustain the charges is sufficient as 
against a contention that it should have specifically 
found the respondent not guilty,* and the fact that 
the commissioner, who found the attorney guilty of 
the acts charged, did not recommend disbarment 
1s no ground for rejecting his report A recom- 
mendation for suspension or disbarment by a board 
of governors implies a finding that the acts com- 
mitted by an attorney involved moral tui pitude, dis- 
honesty, or corruption ,® and there 1s no merit in 
a contention, because ten months elapsed between 
the submission of the charges and the recommenda- 
tion of the committee, that the decision 1s contrary 
to law.? 


A concurrence of a majority of the board of gov- 
ernors is sufficient to sustain their recommenda- 
tion § 


Neither the board of governors of the bar nor 
the court should attempt to evaluate an attorncy’s 
services in a disbarment proceeding, there having 
been no failure to disclose to the clicnt the true 
facts and no overreaching or fraud on the part 
of the attorney.? 


§ 35. —— New Trial and Rehearing 


A new trial or rehearing is within the discretion of 
the trial court or tribunal and will ordinarily be granted 
on a proper showing being made 


A new trial may be granted in a disbarment 
procceding where a proper showing is made!9 and 
it 1s within the discretion of the judge to grant 
a new trial after a verdict of not gulty.11 How- 
ever, where an attorney has been disbarred by the 
supreme court m an original proceciing, it has 


mesponse submitted under a misun~ 
derstanding 

Where an attorney submitted his 
response in disbarment proceedings 
under unusual circumstances, at a 
tume when he was in such a mental 
state as not to fully appreciate its 
effect and under a misunderstanding 
as to the punishment to be inflicted, 
it was held that he was entitled to 
&® new trial—Chieste v Common~ 


Ann Cas1918E 122 


Wo facts showing new evidence 

An order disbariing an attorney 
cannot be reversed for refusal of new 
trial on afildavits showing merely 
that certain things were omitted to 
be done at the ti1al in securing evi- 
dence to exonerate respondent, con- 
ceding that counsel were inéfficient. 
—In re Cruickshank, 190 P. 1038, 47 
Cal App. 496. 


State Board of Law Examiners 
v Phelan, 56 P (2d) 263, 43 Wyo. 
481, 78 ALR 1817. 
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been held that a motion for a new trial will not 
be enterta:ned.!4 


While the granting or denial of a rehearing is a 
matter within the discretion of the trial court,!8 
generally an attorney will be granted a rehearing 
in a proper case,!4 provided the petition for re- 
hearing is filed within the prescribed time.45 On 
a rehearing, counsel must convince the court that 
on the record before it the petitioner was preju- 
diced by an error of law or a musconception of 
the evidence.16 


§ 36. —— Judgment or Order 


While the rules governing Judgments or orders and 
the entry thereof need not be strictly followed, the rules 
as to vacation, modification, and collateral attack have 
generally been applied. 

The orders of the court are the only orders which 
work disbarment or suspension;17 the decision of 
the referee or committee in disbarment proceedings 
does not amount to a judgment of disbarment 
or suspension 18 Common-law rules governing the 
entries of judgments are not applicable to judg- 
ments or orders in disciplinary proceedings,!? and 
after the finding of facts, the order of disbarment 
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or suspension may be entered without any further 
notice to the attorney.29 A judgment disbarring 
an attorney is not invalid because entered by two 
of the judges appointed to try the case, the third 
judge dissenting 4% 


A judgment of disbarment has been held one in 
rem and can be based on substituted process? and, 
where the proceedings are properly begun and the 
attorney pleads guilty or fails to answer, the court 
will proceed to render such judgment as the case 
requires,28 and, a fortiori, where the attorncy has 
consented to the entry of an order for his dis- 
barment, an order striking his name from the roll 
will be made24 Where the attorney has failed 
to appear and answer, a motion for judgment by 
default?5 or pro confesso*® will be granted How- 
ever, an unsworn information in a disbarment pro- 
ceeding against an attorney cannot be taken pro 
confesso,27 but the charges must be proved, not- 
withstanding respondent’s default of answer.*® 


A judgment disbarring an attorney implies that 
he is unfit to be trusted in the duties of his pro- 
fession,2® and that the court rendering the judg- 
ment considered such attorney a member of its 


32. Matter of Tyler, 12 P. 289, 13 
P 169, 71 Cal 353 


ag. In re Allin, 112 NB. 494, 224 
Mass 9 


In absence of any injustice 

Attorney charged with profession- 
al misconduct was held not entitled 
as matter of mght to have the mat- 
ter reheard before a local admuinis- 
trative committee merely because the 
attorney had made no appearance be- 
fore it, 1n the absence of any injus- 
tice suffered by the attorney —Mag- 
gart v State Bar of Cahfornia, (Cal.) 
61 P (2d) 451. 


14 In re Allin, 112 NH 494, 234 
Mass 9—6 CJ p 610 note 19 


Recommendation of board of govéern~ 
ors 

The board of governors of the 
state bar was held justified in con- 
cluding that full justice could be ac- 
corded an attorney charged with pro- 
fessional misconduct and recommend- 
ed to be disbarred by the local ad- 
ministrative committee by taking 
additional evidence at a hearing be- 
fore the board without remanding 
the matter to the local committee for 
a bearing de novo —Maggart v Stale 
read of California, (Cal) 61 P.(2d) 

L 


properly granted 
Defendant was held to have a right 
to hearing on motion for rehearing 
in disbarment proceedings although 
the term of office of one of three 
judges sitting in the proceedings had 


expired, since the court trying the 
proceedings had not ceased to exist 
—Attorney General v. Shaw, 369 N. 
W 188, 277 Mich 187. 


Second petition for a rehearing will 
not be considered, the decision on the 
first petition bemg a@ final disposi- 
tion of the case—State Board of 
Law Examiners v. Strahan, 13 P (24) 
1088, 44 Wyo 487, denying rehearing 
8 P (2d) 1090, 44 Wyo 156. 


15 Ill—In re Casey, 195 NH. 329, 
859 Ill. 496 

Wyo—State Board of Law Hixamin- 
ers v Strahan, 18 P.(2d) 1088, 44 
Tvyo. 487, denying rehearing 8 P. 
(2a) 1090, 44 Wyo 156 


Presented after period of suspension 
expired 

Notwithstanding that, had evidence 
produced on rebearing been available 
and produced at the original hearing, 
the court’s decision would have sus- 
taaned contention of the suspended 
attorney, where period of suspension 
had expired, application for rehearing 
will not be granted —iIn re Feinberg, 
(NJ) 126 A. 667. 


ie. In re Feinberg, supra. 


17. Cal—dIn re Shattuck, 279 P, 998, 
208 Cal. 6. 

Nevy—State ex rel McCloskey v 
Greathouse, 36 P.(24) 367, 55 Nev 
409 


18% State ex rel 
Greathouse, supra 


19. 
Certain 


McCloskey Vv. 


In re Information to Discipline 
Attorneys of Sanitary 
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Dist of Chicago, 184 NB. 332, 351 
Tl 206. 


a0. In re Allin, 1182 ND 404, 224 
Mass. 9. 


m1. In re Cloud, 250 NW. 160, 217 
Iowa 3. 


9g. In re Craven, 161 So 626, 178 
La 372, 90 ALR. 978 


23. Bar Commussion of Oklahoma v. 
Dill, 329 P 801, 107 Okl 61. 


a In re McNamara, 272 N Y.S. 127, 
242 App Div. 631 


25. Colo—People ex rel. Atty. Gen. 
vy. Bentall, 61 P (2d) 352. 

Nev.—State Bar of Nevada v. Ric- 
card), 296 P 1013, 58 Nev 128. 


Motion for judgment on the plead- 
ings on an attorney's failure to an- 
awer, while improper, may be sus- 
tained as a motion for a default 
judgment —People v. Kaufman, 5 P. 
(2d) 1114, 90 Colo 8. 

96. In re Simons, 214 N.Y.S. 50, 216 

App Div 162 
Assumption of gullt 

When personal service has been 
made upon accused in disbarment 
proceedings and he defaults, an or- 
der of disciplne will be entered up- 
on the assumption that the attorney 
is guilty as charged—In re Bodin, 
249 N.W. 669, 189 Minn. 296. 


a7, Ex parte Latham, 136 So. 626, 
161 Miss 243 


28. Ex parte Latham, supra. 


29. State v Harwood, 173 SH 324, 
206 NC. 87%. 
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bar,29 and such judgments need not contain a 
statement of the grounds of disbarment or sus- 
pension,®1 nor specify the particular charge or 
accusation upon which the attorney was disbarred 
or suspended’? and should be no broader than a 
rule to show cause 88 Where the accusation in a 
disbarment proceeding merely charges certain facts 
and prays that accused be found guilty and be dis- 
barred, the final order of the court that the ap- 
plication of plaintiff shall be granted is a sufi- 
cient finding of his guilt,34 and an order of dis- 
barment entered on a finding of misconduct alleged 
in the petition is not erroneous although the find- 
ings also include other specifications of misconduct 
not alleged in the petition.25 A judgment or order 
suspending an attorney for an indefinite period 
is not void,86 nor is a judgment disbarring an 
attorney for a definite period and “until the further 
order of this court” invalidated by the quoted 
clause,87 for, even 1f such clause 1s void, 1t may 
be considered as mere surplusage.28 The judgment 
may order the proceedings to be held in abeyance 
for a definite period and to be dismissed at the 
end of such period on a showing that the attorney 
has not been again guilty of the conduct charged,3° 
but while part of a court’s order of suspension re- 
quiring the attorney's disbarment at the end of 
a certain period at another hearing, before another 
judge, most probably, and on other evidence of 


30. In re Ulmer, 167 NB. 749, 268 
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additional misconduct is invalid,£9 where the de- 
cree is certain and meets all the requirements of 
a final judgment, such invalid portion may be dis- 
regarded as surplusage.42 


In such proceedings no fine, imprisonment, or 
other punitive sentence can be imposed;*? but 
under some statutes 1t seems that an attorney may 
be suspended for withholding or embezzling his 
clicnt’s moneys, and a money judgment rendcred 
against him for the amount of the money so with- 
held or embezzled, in the same decree.4? If defend- 
ant 1s not found guilty the only judgment that can 
be rendered is a dismissal of the charges;** and, 
where relator refuses to proceed with the trial aft- 
er denial of motion for continuance, the proceed- 
ings may be dismuissed.*5 


While a judgment or order suspending or dis 
barring an attorney 1s self-executing,‘® it has Ecen 
held that such judgment will be stayed to the 
extent of permitting the attorney to obtain substitu- 
tions for his clients.47 Except with respect to an 
attorney's right to future reinstatement (infra § 
41), the judgment or order in disbarment proceed- 
ings is final and conclusive unless reversed or 
modified on appeal,48 and all the statutes and rules 
touching that subject are applicable.£9 


Vacation or modification. An order of disbar- 
ment, rendered upon an accusation which is fatally 


@ condition for permission to resume; 45. De Krasner vy. Boykin, (Ga.App ) 


186 SH 749. 


Masa. 873 


3L. Danford v. Superior Court of 
California in and for City and 
County of San Francisco, 193 P 
272, 49 CalApp 303-6 C.J. p 610 
note 320. 


32. Iowa—Perry v. State, 3 Greene 
550 

Kan—In re Wilcox, 183 P. 547, 90 
Kan 965. 

Mo—State v. Watkins, 3 Mo 480. 


33. Moutray v People, 44 NH 496, 
162 Ill 194—-Winkelman vy. People, 
50 Til 449 


a. In re Biaggi, 172 P 1190, 86 Cal 
App 650—6 CJ. p 610 note 28 


35. In re Allin, 112 NHL 494, 224 
Mass §. 


sé. Conn—In re Kone, 97 A. 307, 90 
Conn 440 

Kan—In re Hanson, 5 P (2d) 1088, 
134 Kan. 165. 

Ohio —State v. Darby, 144 NH 611, 
108 Ohio St 6382—State v. Le 
Blond, 110 N.H 510, 108 Ohio St. 
126, certiorarm denied and error 
dismissed 44 S Ct 184, 268 US. 679, 
714, 68 L Ed. 508. 


Suspezmon until repayment of 
client's clam * 

(1) The court will not order an at- 

torney to pay a debt to his client as 


practice after suspension—State v. 
Hughes, 10 P (2d) 584, 92 Mont. 58. 


(2) Where attorney was alleged to 
have defrauded a client by indirect 
sale of alleged worthless bonds, un- 
der evidence tending to show that 
they had some valuc, the court in @ 
judgment of temporary disbarment, 
should not make the period of sus- 
pension depend on payment of ac- 
cuser’s claim, that being too indefi- 
nite—In re Soale, 159 P. 1065, 31 
CalApp 144. R 


37. In re Tyler, 20 P. 674, 78 Cal 
807, 12 AmSR §5—6 CJ. p 610 
note 24. 

38. Philbrook v. Newman, (C.C.Cal ) 
85 FB. 189 

398. State v Soderberg, 
906, 215 Wis. 571. 

40. In re Biaggi, 172 P. 1180, 86 CaL 
App. 650 


41. In re Biagzi, supra. 


42. State v McRae, 38 So 605, 49 
Fla 3389, 6 AnnCas 580—6 CJ. p 
610 note 26. 


43. Reilly v. Cavanaugh, 32 Ind 214. 


255 NW. 


46 Iaincoln wv Superior Court of 
California, 271 P. 1107, 95 Cal App. 
35—In re Graves, 216 P. 386, 62 
Cal App. 168. 


“#7. In re Axtell, 257 N.Y.S 470, 235 
App Div 850, modifying 242 NYS 
18, 229 App Div 828, affirmed 177 
NBD 423, 257 NY 210 


48 Ala-—Ex parte Poters, 70 So 
648, 195 Ala 67 

Mass —In re Keenan, 192 NB. 65, 287 
Mass 677,96 ALR 679. 

Miss—DXx parte Marshall, 147 So. 
791, 165 Mags 5633. 


Further order of suspension after 
provisional order 

Where an attorney, convicted of a 
felony involving moral turpitude, has 
been suspended by the court pending 
final action on the judgment of con- 
viction, disciplinary procecdings, bas- 
ed on the facts giving rise to the 
criminal action, may be brought 
against him and a further order of 
Suspension rendered, the first order 
of suspension being provisional and 
temporary.—Shafer v. State Bar of 
California, 12 P.(2d) 957, 215 Cal 


Punishment generally see infra § 88./ 706. 
44, State v. Tracy, 87 NW 1727, 115|49. In re Keenan, 192 N.B. 65, 287 


Iowa 7i—6 CJ p 610 note 28. 
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defective,59 or which is not supported by any 
evidence,5! or where proper service was not had 
on the attorney,5? will be set aside on application 
which should be made to the court m which the 
original proceedings were had, notwithstanding the 
judgment has been affirmed on appeal.53 


The court may also, in a proper case, modify its 
judgment from one of disbarment to one of sus- 
pension,5* and the judgment in a disciplinary pro- 
ceeding 1s not res judicata, 1f thereafter, upon prop- 
er hearing, with all the rights of the attorney safe- 
guarded, the court shall determine otherwise as to 
the then fitness of such accused to practice, or as 
to the propriety of the order previously entered,55 
and it obviously follows that an act by a suspended 
or disciplined attorney might give rise to modifica- 
tion of the judgment, on complaint or on the court’s 
own motion5§ Likewise, the conduct of accused 
or the development of additional facts might give 
rise to modification of a suspension order, either 
favorably or unfavorably to accused.5? Where 
judgment has been rendered against defendant with 
his consent, he cannot, in the absence of proof of 
fraud, have it vacated on the ground that he acted 
on the erroneous advice of counsel.58 


Where an original decree of disbarment had been 
canceled by a second decree, except in so far as 
it affected his practice within the state, it has been 
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held that a court acted illegally and beyond its 
authority in canceling the second decree on a mo- 
tion by the attorney seeking a modification of such 
original decree 59 


Collateral attack. A judgment disbarring or sus- 
pending an attorney cannot be collaterally atiacked 
as by way of defense to a proceeding in the nature 
of an information for attempting to practice law 
without a license.60 


§ 37. —— Review 
a. Of court order or judgment 
b. Of proceedings before committee or 
referee 


a. Of Court Order or Judgment 
(1) In general 
(2) Effect of appeal; supersedeas 


(1) In General 


General rules apply with respect to review of a Judg- 
ment or order in a disbarment proceeding. 

In some early cases 1t was held that an appeal 
or writ of error will not le to review an order 
suspending or disbarring an attorney ;®1 but under 
the statutes in most jurisdictions the rule is now 
otherwise,®* notwithstanding the proceeding is not 
a proceeding according to the course of the com- 


50. U. 8. v. Clark, (D.C Alaska) 76 
EF 560. 
70 Kan. 229 

Utah —In re Hvans, 180 P. 217, 432 
Utah 282 


63. Strickland v Willingham, 176 8. 
HL 605, 49 Ga.App. 8656. 


63. Matter of Wharton, 62 P. 741, 
130 Cal. 486. 


& In re Burke, 31 Ohio Cir.Ct 34, 
11 Ohio Cir Dec 397. 


55. In re Hosford, 252 NW. 848, 62 
SD 374. 

Judgment as not res judicata on ap- 
plicauion for reinstatement see in- 
fra § 41. 


66. In re Hosford, 252 N.W. 843, 62 
SD. 874. 


87. In re Hosford, supra 
Reinstatement see infra § 41. 


58 People v. Hill, 55 NB. 642, 182 
TlL 4265. 

59. Maxey v. Polk County District 
Court, 1665 N'W. 1005, 182 Iowa 3686 

60. US—Philbrook v. Newman, (C. 
C Cal) 85 B. 189. 

Tex.—Smith v. State, § Tex. 578. 

61. Ex p. Robinson, (DC Ark.) 19 
Wall (U8) 513, 22 L Hd 205—6 C 
J. p 610 note 86. 


62. Del—Adair v. Pennewill, 158 A. 
859, 4 WW Harr 390 


erally see Certiorari § 46 [11 C.J. 
p 134 notes 80—97]. 


Pa—In re Gery, 5 Pa Dist & Co. 580 | ening exceptions not proper remedy 


W.Va—State v Smith, 99 SH. 832, 
84 W Va. 59 
6 CJ. p 611 note 87. 


Writ of error 

A. writ of error is proper to re 
view disbarment proceeding because 
not 1n accordance with law, sufficien- 
cy of evidence, improper admission 
of incompetent evidence, or of an 
alleged abuse of discretion —Adalr v. 
Pennewilll, 153 A. 869, 4 WW Harr 
(Del) 390. 


Ooertiorari 

(1) A wnt of certiorarl has been 
held a proper remedy to correct or 
revise disbarment proceedings where 
il 18 @ substitute for a writ of error 
—Hx p. Diggs, 64 NC. 202—6 C.J. p 
611 note 45 


(3) But there is authomty to the 
contraly —Randall, Petitioner, 11 Al- 
len (Maas.) 473. 


(3) A district court has been held 
to have power to issue a writ of cer- 
tiorarl to the board of commussion- 
ers of the staie bar and to inquire 
into its jurisdiction to suspend an at- 
torney from practice —State v. Kiker, 
261 P. 816, 38 N.M 6. 

Certiorar1 to review proceedings of 
particular tribunals or officers gen- 
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The remedy of an attorney 18 by 
appeal if error has been committed 
by the court in its findings of fact 
and law in a disbarment proceeding, 
and the filing of exceptions is im- 
proper.—In re Gery, 5 Pa Dist. & Co. 
580 
“Persons aggrieved” 

One deprived by order of the court 
of chancery of his office of solicitor 
and of the right of exercising to the 
full extent, the office of counselor 13 
aggrieved thereby within 1 Comp St. 
(1910) p 450 § 111, authorizing per 
sons aggrieved by any order of the 
court of chancery to appeal from the 
same-—In re Hahn, 96 A 6589, 86 N. 
J Eq 5610, Ann Cas1918B 830, denying 
motion 94 A. 958, 84 NJEq 523. 


Meoessity of leave to appeal 

(1) No appeal may be taken from 
@ unanimous decision of the appel- 
late divigion in a disbarment proceed- 
ing without leave of the appellate 
division or of the court of appeals 
unless a constitutional question is 
involved—In re Mathot, 117 NE 948, 
222 N.Y. 8 granting dismissal 166 
N.Y.S. 217, 178 App.Div. 759. 


(2) An order of disbarment for a 
contumacicus assertion of spurious 


§ 87 


mon law,®8 and it has been held that an attorney 
has an absolute right to appeal from a judgment 
in a disbarment proceeding.6 In some jurisdictions 
no appeal will lie by the relator or accuser from 
the action of the court in refusing disbarment,®5 
especially where the proceeding is brought under a 
statute providing for the disbarment of an attorney 
on conviction of a crime,®6 but in other jurisdic- 
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court on a writ of error or appeal from a judg- 
ment of disbarment or suspension is derived from 
and dependent on constitutional and statutory pro- 
visions 68 

Preseniation of grounds and record. The pre- 
sentation of grounds for review®? and the record 
on appeal’? are governed by the statutes and rules 
of practice of the particular jurisdiction. 


tions the prosecutor may appeal.67 


Jurisdiction. 


privileges has been held not to di- 


rectly involve a constitutional ques- 
tion within the meaning of this rule 
—In re Levy, 174 NE 461, 256 N Y. 
223, dismissing appeal In re Becker, 
241 NY.S 869, 229 App Div. 62 


(3) Under a statute providing for 
a review of a disbarment proceeding 
by a “motion of appeal,” 1t has been 
held that the phrase means an ap- 
plication for and allowance of an ap- 
peal—Attorney General v Lane, 2438 
NW. 6, 259 Mich. 288, certiorari de- 
nied Lane v. Voorhies, 58 SCt. 116, 


207 US. 654, 77 LEd 565 


Mandamus to secure or compel ac- 
knowledgment of right to practice 


law see Mandamus § 118 [38 CJ 


p 648 note 82-649 note 47 pn 651 


notes 1~10]. 


63. Adair v Pennewill, 158 A. 859, 


4 WW Harr (Del) 390 


& Houtchens v Meicer, 27 SW 


(2d) 795, 119 Tex 244—Houtchens 


v Mercer, (TexCom App) 29 8S 
W (24) 1081, 69 ALR 1103 


Collectors of an estate of a de. 
ceased attorney cannot maintain an 
appeal from an order of disbarment 
because of the fact that such order 
lessens the respect in which the 
memory of such attorney would 
otherwise be held where the statute 
defining their powers does not give 
them the right to have such an ac- 
tion revived—Metzger v O’Donog- 


hue, 58 AppDC 107, 288 KF 461. 
65. N.Y.—In re Dolphin, 147 N.B 


538, 240 NY 89, dismissing appeal 


203 NYS 475, 208 App Div. 228 


265 Pa 3838. 
6CJ p 611 note 39, 


66. In re Stiers, 167 SB. 382, 204 


N.C. 48. 


67. Ark—State v. Huddleston, 293 
SW. 363, 178 Ark 686. 


Conn —Grievance Committee of Hart~ 


ford County Bar v Broder, 152 A 

292, 112 Conn 268, 269 
Towa —State v. Kaufmann, 209 NW 

417, 202 Iowa 157. 
6CJ p 611 note 40. 

County bar association held “party 
aggrieved” was entitled to appeal 
from @ judgment merely suspending 
attorney for one year—Stale  v. 
Fluddleston, 293 S.W. 358, 178 Ark. 
636. 


The appellate jurisdiction of a 


Hearing and determsnaiion. 
barment proceedings are tried de novo on appeal,?! 


4n. order dismissing a disbarment 
proceeding has been held appealable 
as an order determining the action 
and as an order affecting or deter- 
Mining substantial rights—State v. 
Snook, 189 P 764, 78 Wash 671. 


Where no substantial right affected 

An order overruling a motion for 
the appointment of an attorney to 
conduct proceedings for disbarment 
does not affect any substantial right, 
and is therefore not appealable — 
Byington v. Moore, 830 NW 485, 70 
Iowa 206 


ee. In West Virginia, the supreme 
court of appeals has juziadiction of 
a writ of error to a judgment of a 
circuit court disbarring or suspend- 
ing an attorney —State v. Smith, 99 
SH 882, 84 WVa 59—State v Shu- 
mate, 37 SH 618, 48 WVa 359. 


Construction of contravemng provi- 
sions 


(1) Under a provision of the code 
that if the provisions of different 
chapters or articles of the code ap- 
pear to contravene each other, the 
provisions of each chapter or article 
shall prevail az to all matiers and 
questions growing out of the subject 
matter of that chapter or article, an 
act defining the court of appeals’ 
jurisdiction prevails over an appar- 
ently contradictory statutory provi- 
sion for appeal to supreme court by 
suspended attorney.—Memphis and 
Shelby County Bar Ass'n v Himmel- 
stein, 58 S W (2d) 378, 165 Tenn 102 


(2) Where a code embodies two 
acts without material change, relat- 
ing to appellate jurisdiction of the 
courts, 1t must be held that the code 
embodies them as previously con- 
strued—Memphis and Shelby County 
Bar Ass’n v. Himmelstein, supra. 


69. In Georgia 

Refusal of trial court in disbar- 
ment proceedings to certify a bill of 
exceptions until plaintiff in error had 
certified as material to complete un- 
derstanding of errors complaimed of 
certain exhibits was held not error 
~—De Krasner v. Boykin, (App.) 186 
SH 701. 


70. In California 

(1) The reasons stated by the low- 
er court for disbarring an attorney 
are no part of the judgment and have 
no place in the record on appeal— 
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In some states dis- 


In re Cruickshank, 190 P. 1088, 47 
CalApp 496. 

(2) On appeal under an alterna- 
tive method provided by statute, an 
appellate court has held that it could 
not order that exhibits need not be 
copied into the reporter’s transcripts, 
but that the clerk of court be required 
to produce and file the original ex- 
hibits to be used at the hearing on 
appeal—In re Muilisap, 268 P. 970, 
92 Cal App 6538 


in tows 

(1) The attorncy may = select 
grounds of appeal and prepare his ab- 
stract to that end, and unless he de- 
sires to submit for review questions 
of fact upon the evidence, he need 
not include the evidence in his ab- 
atract—State v. Ejmball, 158 NW 
579, rehearing denied 160 N.W 8386 


(2) In disbarment proceedings, 
where statute provides that tran- 
script be transferred to appellate 
court On appeal, accused cannot limit 
right of state to present entire rec- 
ord by his appeal from part of record 
only as state may appeal also —State 
v Kaufmann, 209 NW. 417, 202 Iowa 
157. 

mm Wyoming 

Where e motion to reopen the case 
for newly discovered evidence is de- 
nied, parts of the additional record 
necessary for the information of the 
appellate court should be sent up — 
State Board of Law Examiners ry. 
Strahan, 3 P (2d) 79, 48 Wyo. 333 


7. In re Law Ass’n of Philadelphia, 
167 A. 679, 812 Pa. 555—6 CJ. p 
611 note 43. 


am Iowa 

(1) Under statutory provisions re- 
lating thereto, it has been held that 
@ disbarment proceeding is triable 
de novo on appeal to the supreme 
court, notwithstanding the statute 
provides for a special court of three 
judges to try and determine disbar- 
ment cases —In re De Caro, 262 NW 
182, 220 Iowa 176—In re Cloud, 250 
N.W. 160, 217 Iowa 3. 


(2) Prior to the enactment of such 
statutory provisions, the sole ques- 
tion for the appellate court was 
whether the evidence sustained the 
findings and judgment—State  v. 
Kaufmann, 209 N.W. 417, 202 Iowa 
157. 
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while in others the appellate court 


tion to try the case de novo, but its jurisdiction 
Some presumptions must be 
indulged in favor of the fair intent of the trial 
court and its rulings,?* and it will be presumed that 


1s appellate only.72 


the judgment of the lower court 


only on competent evidence, unless the contrary 
affirmatively appears,’4 but the appellate court can- 
not presume that error is shown in the judgment 


of the lower court.?5 
On appeal the test is whether 


7a. Ala—Petera v State, 69 So 576, 
198 Ala. 598 

Mich —Attorney General v Lane, 248 
N.W 6, 259 Mich 288, certiorari 
denied Lane v Voorhies, 58 SCt 
115, 287 US 654, 77 LEd 5665 

€cCcJ p 611 note 43 


The appeal is in the nature of cer. 
tiorari and the appellate court does 
not weigh the testimony —Attorney 
General v. Nelson, 249 NW. 489, 368 
Mich 686 


m New Work 

(1) The court of appeals’ power of 
review of the determination of the 
appellate division is limited to the 
consideration of the single question 
whether the finding of guilt has any 
evidence to sustain it—In re Gold- 
stein, 220 NYS 478, 220 App Div 
107, modifying 218 N.YS 944, 218 
App Div. 799—6 CJ p 611 note 38 
fal. 


(23) The court has no jurisdiction 
over questions relating to the com- 
parative welght of the evidence or 
of the fairness of the sentence —In 
re Hawes, 111 NB 211, 217 N.Y. 602, 
affirming 156 NYS 288, 169 App Div 
044 


(3) The court of appeals has no 
power to revise the determination of 
the appellate division as to the pun- 
ishment to be inflicted—In re Ax- 
tell, 177 ND 428, 257 NY. 210, af- 
firming 242 NYS 18, 229 App Div. 
323, modified 257 NYS 470, 2865 App 
Div. 360. 


(4) The appellate division has ex- 
clusive jurisdiction to mitigate the 
rigor of its judgments in duisbar- 
ment pruceedings—In re Axtell, su- 
pra. 


(5) Where the evidentiary facts 
are undisputed, and the only possible 
inferences from those facts point to 
innocence of the attorney, the court 
of appeals has jurisdiction to review 
the order of disbarment.—In re Zaen- 
ger, 194 NE 72, 266 N.Y. 165, re- 
versing 267 NYS 1938, 239 App.Div 
129, reargument demed 270 N.YS. 
657, 241 App Div 60 


(6) Where the facts are stipulat- 
ed, the question for the court to de- 


termine 18s whether from the agreed| tion 


facts an inference may be drawn 
7C0O.I.8—b51 
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exercised a reasonable discretion,’76 and the Ic wer 
court’s exercise of discretion will not be interfered 
with except in case of abuse.” 

The verdict of a jury is conclusive on tle ap- 
pellate court where there is sufficient evidence to 
justify it78 and, 
conclusions and findings of fact by the trial court 
will not be reversed?® especially where based on 
conflicting evidence.8® 


unless error clearly appeays, the 


Questions not raised in the trial court will not 


the trial court 


that the attorney was guilty of such 
conduct as constituted a cause for 
disbarment—In re Zanger, supra 


73. McCoid v State, 126 So 873, 220 
Ala. 466 


Gonclusions of trial court hearing 
disbarment proceeding are very per- 
suasive on the supreme court, since 
the trial court better knows the law- 
yer, hus standing, character, credi- 
bility, and fidelity to trust-—In re 
Kraus, 186 A 737, 322 Pa 862 


74. Miller vy Commonwealth, 57 8 
W (2d) 476, 247 Ky. 479 


75. Houtchens v. Mercer, (Tex Civ 
App) 30 SW (2d) 545 


Misapplication of evidence by sin- 
gle justice in disbarment proceeding 
‘would not be presumed —In re May- 
berry, (Mass) 3 NE (2d) 248, 105 
ALR 976 


76. Grievance Committee of Hart- 
ford County Bar v Broder, 152 A. 
292, 112 Conn 268, 269 


77. Ark—Maloney v State, 32 SW. 
(2d) 428, 182 Ark 610-—~-McGehee 
v State, 32 SW (2d) 308, 182 Ark. 
603—State v Huddleston, 293 S W. 
358, 173 Ark 686 

DC—tThomas v Ogilby, 59 App DG 
$82, 44 F (2d) 890 

Pa—Wilhelm’s Case, 112 A. 560, 269 
Pa. 416 


mefusal of continuance 

That matter of a continuance in 
disbarment proceedings was for the 
discretion of the trial court, and its 
refusal 1s not a cause for reversal, 
especially where ample opportunity 
was afforded for full investigation — 
Wilhelm’s Case, 112 A. 560, 269 Pa. 
416 


Mule not applicable to intermediate 
appellate court 
The rule that the lower court's ex- 
ercise of discretion will not be inter- 
fered with except in case of abuse 
bas been held to relate to the exer- 
cise of discretion of the trial court 
rather than to that of an intermedi- 
ate appellate court, and the supreme 
court will reverse the decree of a 
court of appeals which had reversed 
the decree of the trial court, the trial 
court not having abused its discre- 
—Thompson v Denman, 50 S.W. 
(2d) 222, 164 Tenn 428. 
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be considered on appeal,81 and the court will not 


78. Rowland v State, (Tex Civ App.) 
55 8S W.(2d) 138 


Of same effect as in civil action 
Verdict of jury in disbarment pro- 
ceedings has the same effect in set- 
thing issues of fact as the verdict in 
@ civil action at law —State Board 
of Law Examiners v Phelan, 5 P. 
(2d) 263, 48 Wyo. 481, 78 ALR 1817 


79. Cal—In re Morton, 177 P 468, 
179 Cal 510—In re Hittson, 185 P. 
808, 48 CalApp 462 

Fla—Gould v State, 1237 So. 809, 99 
Fla 662, 69 ALR 699 

Ky —Heck v Battistee, 189 SW 35, 
172 Ey 234. 

Mass —Bar Ass’n of City of Boston 
v. Sleeper, 146 NB 269, 251 Mass 
6 


Pa-—In re Law Ass’n of Philadel- 
phia, 167 A. 579, 812 Pa 655—In 
re Gery, 130 A. 807, 284 Pa. 121-—~ 
In re Barach, 138 A 727, 279 Pa. 
89—Wilhelm’s Case, 112 A 6560, 269 
Pea 416—In re Margolis, 112 A. 
478, 269 Pa 206, 12 ALR. 1186 

Wyo—State Board of Law H«amin- 
ers v Strahan, 8 P.(2d) 1090, 44 
Wyo 166, rehearing denied 13 P 
(2d) 1088, 44 Wyo 487 

6 CJ p 611 note 38 [bj]. 


Findings have effect of verdict in 
civil action 

Findings of trial judges in dasci- 
plinary proceedings against attorney 
should be given effect, in settling is- 
sues of fact, of verdict m a civil ac- 
tion —State Board of Law Hxamuiners 
v Strahan, 8 P (2d) 1090, 44 Wyo. 
156, rehearing denied 18 P (2d) 1083, 
44 Wyo 487 


80. In re Morganstern, 215 P 721, 
61 Cal App 702—In re Cruickshank, 
190 P. 1088, 47 CalApp. 496. 


Court will not retry proceeding 

The court will not retry the pro- 
ceeding and determine the credibilty 
of witnesses and the weight of the 
evidence as 2 matter of original 
jurisdiction, and disregard the judg- 
ment of the lower court—In re Ma- 
suran, 268 P. 889, 88 CalApp 272. 


81. Ala—Peters v. State, 69 So. 576, 
193 Ala. 598. 

Iowa —State v. Kimball, 158 NW. 
579, rehearing Genied 160 NW. 836. 

Wyo.—State Board of Law Examin- 
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reverse the judgment or order for errors occurring 
in the trial where they were not prejudicial to the 
attorney.82 Also the court will not render any 
decision on appeal where the question has become 
moot,88 and the court, having passed on the con- 
stitutionality of a statute in a habeas corpus pro- 
ceeding by the attorncy, will not again review the 
question in a disbarment proceeding. Where no 
evidence is presented in the abstract only points 
of law are reviewable,®5 and neither the denial 
of a rehearing, nor the question whether suspen- 
sion or absolute removal was required, present 
questions of law for review,®6 and the question 
whether the evidence was clear and convincing 1s 
not properly reviewable as a maiter of law on 
certiorari.87 ‘Where the attorney filed a claim of 
exceptions to the findings, rulings, and order of the 
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court, it has been held that the only question pre- 
sented was whether the rulings of law affecting the 
attorney were correct.88 Findings of a trial court 
are properly a part of the record which the ap- 
pellate court may revicw,89 and the reversal of 
a judgment of conviction of crime on which disbar- 
ment proceedings were predicated, although not 
made part of the record on appeal, has been held 
proper to be considered on appeal from a judg- 
ment of disbarment.90 


If the proceedings were properly instituted, no 
substantial rights denied the respondent, no preju- 
dicial errors committed, and there is competent 
evidence to sustain the judgment, it must be af- 
firmed,®1 but where the order made 1s improper, 
the court on a review of the record will vacate 
such order.92 


ers v. Brown, 290 P. 1013, 42 Wyo 

108. 
Insufficient objection 

In disbarment proceedings under 
Code § 825 et seq, the objection that 
amended charges were not sworn to 
as required by statute 1s not s0 pre- 
sented to the trial court as to be re- 
viewable, by a plea that they were 
not drawn up in legal form and were 
insufficient to put defendant on his 
defense—State v Kimball, (Iowa) 
158 NW. 679, rehearing denied 160 
NW 836 


Invited error 

An attorney cannot complain on 
appeal that an affidavit was not suf- 
fiaent, where he agreed that it 
might be read as testimony of an ab- 
sent witness, thereby avoiding the 
granting of a continuance—Chreste 
vy Commonwealth, 198 SW. 029, 178 
Ky. 811 


wes judicata 

Where the court entered an order 
dismissing disbarment proceeding, 
even if the order was final judgment, 
the court had jurisdiction to com- 
mence a new proceeding to hear new 
testimony, and the order could be at 
most an affirmative defense of res 
judicata which attorney could not 
assert for the first tame on appeal 
from judgment of disbarment entered 
in later pioceeding —In re Mayberry, 
(Mass.) 3 NE (2d) 248, 106 ALR. 
976. 


82. Ala—McCord v. State, 126 So. 
878, 220 Ala. 466. 

Iowa —State v. Eimball, 158 NW 
579, rehearing denied 160 N W. 886 

Ky.—Denny v. Commonwealth, 194 § 
W. 880, 1756 Ky 367 

Tex—Rowland v. State, (App Div.) 
65 S.W (2d) 138. 


Wo evidence showing prejudice 

(1) That seven attorneys signed 
complaint in disbarment proceeding 
was held not to require reversal of 
judgment of suspension for the rea- 


son that the jury gave the signa- 
tures evidentiary weight where no 
fact suggests such influence —Row- 
land v State, (Tex.Civ App) 55 S.W 
(2d) 188. 


(2) Respondent in disbarment pro- 
ceeding for bribing or attempting to 
bribe jurors was held not prejudiced 
by single justice’s findings, based on 
evidence, relative to the presence on 
juries of a@& considerable number of 
jurors of a low grade of intelligence 
and character—In re Mayberry, 
(Meas) 38 NH (2d) 248, 106 ALR. 
976. 


(3) Where respondent in disbar- 
ment proceeding before single jus- 
tice had been fully heard on all mat- 
ters involved, with knowledge of 
charges, variances in details between 
statements in special commussioner’s 
preliminary reports and justice’s 
fndings were immaterial—iIn re 
Mayberry, supra 
Brror held prejudicial 

In disbarment proceeding, reading 
of affidavits to jury on which in- 
formation was based was held preju- 
dicial error where one of their find- 
ings was based entirely on such affi- 
davits.—Lenihan v Commonwealth, 
176 S W. 948, 166 Ky. 98, L RA1917B 
1182. 


83. Bowles v Laws, 59 App DC. 399, 
45 F.(2d) 669, certiorar: denied 51 
SCt. 488, 288 US 841, 75 LEd 
1452—Whilaker v. Grievance Com- 
mittee of Supreme Court of Dis- 
trict of Columbia, 56 App DC. 148, 
10 F (2d) 1018. 


Wot moot becaure of expiration of 
suspension period 

Questions presented by appeal 
from judgment suspending attorney 
did not become moot because of ex- 
piration of period of suspension.—In 
re Lincoln, 283 P. 965, 102 Cal.App. 
783. 


& In re Meek, 36 P.(2d) 267, 169|92 


OkL 89. 
802 


85. State v. Kimball, (Iowa) 158 N. 
W. 579, rehearing denied 160 N.W. 
836 


Where the evidence is not brought 
up, the only question tor the court 
18 whether the findings of fect war- 
rant the conclusion—People y. Til- 
ton, 120 NBD 262, 284 Ill. 885 


86. In re Allin, 112 N.E. 494, 224 
Mass 9 


87. In re Coburn, 174 NW. 134, 207 
Mich. $50. 


88 In re Keenan, 193 NE 66, 287 
Mass 5677, 96 ALR 679 


Grodibility of witnesses 

In disbarment proceedirg heard by 
single justice where there was no 
direct evidence of respondent's pai- 
ticipation in unlawful practices, 
credibility of witnesses and de- 
termination of probabilities was held 
for the justice—In ro Mayberry, 
(Mass) 3 NEL(2d) 248, 105 ALR. 
976 


8) In re Biagg!i, 172 P. 1180, 36 Cal. 
App 650 


in Massachusetts 

On appeal in disbarment proceed- 
ing, which is a procecding at com- 
mon law, the supreme judicti.l court 
must decide whether general or spe- 
cial findings are warranted by durect 
testimony or as inferences from all 
the evidence or whether findings can 
be sustained on any reasonable view 
of the case as presented to the trial 
court—In re Mayberry, 3 NB (2d) 
248, 105 ALR 976 


80. State v. Metcalfe, 214 N.W. 874, 
204 Iowa 123. 


91. Mich —Attorney General v Nel- 
son, 249 NW. 489, 263 Mich 686 
Pa—In re Kraus, 185 A 7387, 322 Pa. 

$62. 


In re Schulte, 17 P.(2d) 687, 161 
Okl. 206. 


7 C.J.S. 
(2) Effect of Appeal; Supersedeas 


Since a judgment or order of suspension or disbar- 
ment is self-executing, its operation Is not affected by an 
appeal or a writ of error. 


Since a judgment of disbarment or suspension 
is self-executing (see supra § 36), its operation is 
not affected by an appeal?’ or writ of error,94 ex- 
cept as to costs;85 and a writ of supersedeas will 
not issue as there is no further action to be taken 
by the court below upon which the writ could 
act,®6 but there is authority to the contrary.®? 


b. Of Proceedings before Committee or Referee 
General rules have been appiled to a review of a 
oe of a referee or committee In a disbarment proceed- 
Proceedings before a referee or committee for 
the discipline, suspension, or disbarment of an at- 
torney are subject to review by the court,28 and 
sometimes by a board of governors of the state 
bar,°9 and review, as used in a statute relating to 
a petition to the court to review the decision of 
the board of bar governors, means a reexamunation 
of the cntire case, a judicial reexamination, as of 
the proceedings of a lower court by a higher 
court.2 


«lpplication and record. The transmission of the 
record of disbarment proceedings had before a 
referee or commuttee has been held to confer juris- 


93. Lincoln v. Superior Court of 
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diction on the court to consider and determine 
charges not dismissed, notwithstanding the disciplin- 
ary body did not comply with a statute in that 
it entered no order dismissing the charges and 
made no minute entry of the sufficiency of the evi- 
dence to merit further action,? and notwithstand- 
ing a statute gives the mght as a matter of course 
only to the person whose license has been revoked 
to object and have a review of proceedings of the 
state board of examiners, the court may, of its 
own motion, examine into the charges against an 
attorney even though revocation of his license has 
not been recommended by the board. While the 
finding of the board of governance may be brought 
up for review by the court by the filing of ex- 
ceptions,5 it has been held necessary that a party 
bring to the court such part of the record as is 
necessary to be considered on the exceptions,® 
and where it is desired to review the findings of 
fact of a commissioner to whom a disbarment case 
was referred, respondent must file exceptions, an 
abstract of the record, brief and argument.? The 
abstract of the record must be a complete abstract 
or abridgment of the record and not a mere in- 
dex to the testimony in the record® and must set 
forth all the evidence upon the contested findings.® 
Where the attorney’s abstract of the transcript of 
the proceedings does not contain all the evidence 


of California, 32 P.(24) 140, 220 Cal. 


California, 271 P 1107, 95 Cal App 
85—In re Graves, 216 P 386, 62 
CalApp 168—6 CJ. p 612 note 46. 


64 Tyler v. Presley, 13 P. 856, 72 
Cal 3290. 

96. Walls v Palmer, 64 Ind. 493. 

96. In re Graves, 216 P. 386, 62 Cal 
App 168. 

87. Houtchens v. Mercer, (Tex Com. 
App) 29 S.W (2d) 1031, 69 A.L.R. 
1103. 


Supersedeas bond can be made pay- 
able to the state —Houtchens v Mer- 
cer, (TexComArp) 29 S W.(2d) 
1081, 69 ALR. 1108 


oe. In re Hadwiger, 27 P.(2d) 604, 
167 Okl. 307 


89. In re Williams, (Okl) 46 P.(2d) 
507. 


Power of board of governors 

(1) A board of governors of the 
state bar is authorized to sit as an 
appellate court and review the find- 
ings and conclusions of the admuinis- 
trative committee, and may adopt 
the report in toto; adopt it in part 
and reject it in part; may take addi- 
tional evidence, or it may disregard 
all the proceedings had and hear the 
whole case itself—In re Williams, 
(Ok!) 46 P (2d) 507 

(2) Bar commissioners are author- 


verge ruling of committee on disci- 
pline, which sustained demurrer to 
disciplinary complaint against attor- 
ney—In re Hdwards, 294 P. 847, 650 
Idaho 238. 


1. In re Shattuck, 279 P. 998, 208 
Cal 6 


@ In re McCue, 261 P. 341, 80 Mont 
537. 


3 In re Hoover, (Ariz) 46 P.(2d) 
647. 


4 In re Olson, 198 P. 742, 116 Wash 
188 


& In re Rosenbaum, 150 A. 748, 300 
Pa 4665. 


Waiver of service of summons in 
error will not give the appellate 
court jurisdiction to review a disbar- 
ment proceeding where such waiver 
is by @ person not concerned with 
the preparation or prosecution of the 
procecding —Schwarts v. State, 18 
Ohio App. 373. 


6 People v Johnson, 176 N.B. 278, 
844 IIL. 182 


Private commtnication by g Te. 
viewing governor to other members 
of the board of governors as to the 
state of the record of the proceed- 
ings before the local admunistrative 
committee is no part of the record 
on review.—Shaeffer v. State Bar 


803 


681. 


7% People v. Czarnecki, 109 NE. 14, 
268 Ill. 278 


xamperxtinens matter stricken from 
brief 


Exhibits consisting of laudatory 
letters concerning the attorney will 
be stricken from his brief on the 
ground of impertinence—People v. 
ada 146 NB. 488, 316 TIL 
ca 


8 People v. Czarnecki, 109 N.BL 14, 
268 Ill. 278. 


8 People v. Johnson, 176 NH. 3878, 
344 Ill 132 


Olerk’s transcript 

A. bar association is not entitled to 
@ dismissal of an appeal because no 
reporter's transcript was filed, where 
the attorney did file a duly certified 
clerk’s transcript, as defendant may 
rely on errors shown by the clerk’s 
transcript.—iIn re Millsap, 268 P. 970, 
92 Cal App. 653. 


Motion to confirm after submission 
to court 

A motion to confirm the report be- 
cause of the failure to abstract all 
the necessary evidence will not be 
considered where interposed after 
the submission of the cause to the 
court —Poople v. Johnson, 176 N.B 
278, 344 Til. 133. 
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and record to enable the court to pass upon his 
exceptions, amicus curis may file an additional 
abstract, but no burden rests upon him to do so,10 
and if the evidence is not fairly abstracted, the op- 
posite party’s remedy is to file an additional ab- 
stract.1l However, although an attorney, petition- 
ing for review, fails to file a brief, the court may 
examine and determine the case on its merits,!® 
and a commussioner’s erroneous conclusions of law 
based on correct findings of fact can be attacked 
although no objections or exceptions thereto were 
taken.13 


A petition to review an order of a board of gov- 
ernors will not be considered where not filed 
within the required time.14 


Hearing. On review, the court has full author- 
ity to confirm, modify, or set aside the report and 
findings of a referee or committee,t5 and must 
examine the entire record anew,!6 review and 
weigh the evidence,!7 and consider all the arcum- 
stances revealed by the record,!8 uninfluenced in 


ATTOBNEY AND CLIENT 


7 C.J.8. 


whole or in part by the action taken by the ref- 
eree or committee.19 

The burden is on the party attacking the find- 
ings to prove them to be mcorrect?9 notwithstand- 
ing the fact that the court weighs the evidence,?1 
and no presumption of unfairncss or partiality in 
a procecding before the board of law examiners 
for the disbarment of an attorney arises from the 
fact that the complaint was verified by a member 
of the board to the effect that he believed it to 
be true, as the power of instituting proceedings 1s 
expressly conferred on the board.#4 


While in the absence of a settled case,2? or 
where neither side has brought up the evidence,#4 
or where a part only of the evidence taken is 
brought up,#5 the findings of fact of a referee or 
committee may be considered conclusive. Ordinari- 
ly, although based on substantial evidence,?6 the find- 
ings, conclusions, and report of the referee or com- 
mittee are advisory or recommendatory in char- 
acter, but not of binding effect on the court,2” and 
will be freely set aside if found to be mcoriect.28 


10. In re Larsen, 192 NHL 643, 358 
Ill. 108 


11. People v Johnson, 176 NB. 278, 
$44 Ill. 182 


12, In re Cargill, 28 P (2d) 693, 164 
Okl 265 


13. People v Keeley, 112 NE. 262, 
278 Til. 95. 


14. Bordner v. State Bar of Cali- 
fornia, 24 P (2d) 459, 218 Cal. 680 


16 Ala—HDx parte Thompson, 152 
So. 229, 228 Ala 118, followed in 
Hx parte Walker, 152 So 246, 228 
Ala 180, and In re Countryman, 
152 So 267, 228 Ala 21 

N Y.—In re Weldmann, 285 
48. 

Okl—State v. Vernor, 191 P 729, 79 
Okl 124—In re McNabb, 185 P 451, 
76 Oki. 253—In re Rely, 183 P. 728, 
76 Okl. 193, 7 ALR 8&9. 

Utah —In re Hanson, 158 P. 778, 48 
Utah 162 


16. Cal—-In re Stafford, 281 P 670, 
208 Cal 7388 

Nev—State Bar of Nevada v Muller, 
24 P.(3d) 317, 55 Nev 38—In re 
Scott, 293 P. 291, 538 Nev. 24, re- 
hearing denied 296 P. 11138. 


That attorney may not be misled to 
his prejudice 

Where the attorney was advised 
by the chairman of the local admin- 
istrative committee that the pro- 
ceeding would be postponed or re- 
opened, the reviewlng court should 
see that he was not misled to his 
prejudice thereby, regardless of 
whether his application to reopen 
the case was made in stmct compli- 
ance with the statute—Hwell v 
State Bar of Cabfornia, 40 P.(2d) 
264, 2 Cal (2d) 209. 


NYS 


17. Cal—Bentson vy. State Bar of 
California, 13 P (2d) 612, 216 Cal 
58—Clark v State Rar of Calfor- 
mia, 4 P.(3d) 944, 214 Cal 281 

Okl —In re Murray, 61 P (2d) 1051— 
In re Neary, 50 P (2d) 1119—In re 
Pruett, 46 P (2d) 919—Charlton v 
State Bar of Oklahoma, 42 P.(2d) 
288—In re Hills, 40 P (2d) 1031, 
170 Okl 427—In re Purdy, 25 P 
(2d) 1096, 166 Okl 31—In re Tull- 
man, 11 P (2d) 511, 157 OkL 166. 


18% In re Lane, (Okl) 64 P.(2d) 
8393—In re Choate, (Okl) 50 P.(2d) 
706—In re Threadgill, 27 P.(2d) 
601, 166 Okl %801—In re Dick, 26 
P.(2d) 413, 166 Okl 114 


19. In re Scott, 292 P. 291, 58 Nev 
24, rehearing denied 296 P. 1113 


20. Cal—Aydelotte v. State Dar of 
Calfornia, 290 P. 41, 209 Cal 737 
Okl—State v. Cutlp, 202 P 7838, 838 
Okl. 183—State v. Vernor, 191 P 
729, 79 Okl 124—In re McNabb, 185 
P 431, 76 Okl 258—In re Reily, 
183 P 738, 75 Okl 192,7 ALR 89 


Burden not sustamed.—Jacobs v. 
State Bar of California, 325 P.(2d) 
401, 219 Cal 59—Aydelotte v State 
Bar of California, 290 P. 41, 309 Cal 
787. ; 


21. Ting v. State Ear of Calfornis, 
24 P (2d) 821, 218 Cal. 747—In re 
Petersen, 280 P. 134, 2308 Cal 42 

22. In re Sherrill, 198 P. 725, 116 
Wash 143 

a3. In re Waters, 2566 N'W. 189, 192 
Minn 263. 

% People vy. Edelson, 145 NE 3246, 
813 Til 601—FPeople v. Pio, 139 N 
E. 45, 808 Ill 128 

25. In re Larsen, 192 NH. 648, 368 
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Ill 108—People v. Tilton, 120 N 
EH. 252, 284 Ill 386. 


£6. Herrscher v State Ber of Cali- 
tornia, (Cal.) 49 P (2d) 8338 


27. Cal—In re Stafford, 284 P 670, 
208 Cal 738—In 1e Petersen, 250 
P 124, 208 Cal. 42—In re Shattuck, 
279 P 998, 208 Cal 6. 

Nev—State ex rel McCloskey v. 
Greathouse, 36 P.(2d) 357, 55 Nev 
409—In re Scott, 2928 Ll. 291, 53 
Nev 24, rehearing denied 296 P. 
1118 

N.M—In re Gibson, 4 P (2d) 648, $5 
NM 650 

Okl—In re Lane, 564 P (2d) 339—In 
re Choate, 50 P (2d) 7106—Haun- 
stein v. State Bar of Oklahoma, 46 
P (3d) 558—In re Threadgill, 27 
P (2d) 601, 166 Okl 301—In re 
Dick, 26 P (3d) 412, 166 Okl 114— 
State v. Veinor, 191 P 729, 79 Okl 
124—In re McNabb, 185 P 4381, 76 
OkKl 253—In re Reily, 183 P 728, 
75 OkL 1923,7 ALR 8&9 

Utah —In re Hanson, 158 P. 778, 48 
Utah 163 

Wash—In re Boland, 248 P. 399, 140 
Wash 148. 


Beprimand 

Recommendation by local adminis- 
trative committee of state bar of 
discipline of attorney in the form 
of a reprimand was held advisory 
only as regards action by the board 
of governors of the slate bar —\Wood 
v. State Bar of California, (Cul.) 58 
P (2d) 1280. 


28. Okl—State v Cuthp, 202 P 782, 
838 Okl 1838—State v Vernor, 191 
P 729, 79 Okl 124—In re McNabb, 
185 P. 481, 76 OkL 253—In re 
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However, the report and recommendations of a 
referee or committee, after an investigation, carry 
weighty presumptions of justice and propriety,?9 
and while the findings of a referee are not con- 
clusive, they will be given the same dignity as a 
special verdict by a jury, or the findings of a tral 
court,29 and will be adopted where amply sus- 
tained by the evidence,?! or where they are not 
against the clear weight of the evidence,32 or where 
the evidence consisted of sharply conflicting test1- 
mony.°8 


Questions not raised before the referee or com- 
mittee will not be considered on a review of the 
report and findings,84 and evidence not introduced 
before the disciplinary body taking testumony will 
not be considered by the appellate court 85 Simi- 
larly, a charge not pursued nor found upon by the 
referee or commuttce cannot be considered on a 
review of their recommendation,®® and a special 
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plea in bar to the jurisdiction must be regarded 
as abandoned where not argued in respondent's 
brief.27 Errors occurring 1n the disbarment pro- 
cecding are not grounds for rejecting the recom- 
mendation of a referee or committee where they 
are not prejudicial 88 


On 2 motion to dismiss an appeal, the question 
of whether an order of the court of chancery dis- 
barring a solicitor from practicing in that court 
is sustainable as an order suspending him until 
the supreme court has acted 1s not presented and 
can only be dealt with on the appeal itself.89 


Decisson After reviewing the action of a board 
of governors, the court will make such order as 
18 warranted by the facts and deemed proper under 
the circumstances of the case,#® and the court 
has power to reverse the ruling of the referee on 
the question of allowing an amendment to the 
complaint and to again refer the case to the ref- 


Reily, 188 P 728, 75 Okl. 192, 7 A | power of the committee or board of 


LR 89 
Wash—In re Ryzek, 187 P 3864, 109 
Wash 700 
Inconsistency with judgment adjuds- 
cating same q 


bar governors in some jurisdictions 
and not binding on the court, never- 
theless the court may consider such 
recommendation —In re Hoover, 
(Ariz) 46 P (2d) 647 


Where the findings are found to be|30. In re Grorud, 275 P. 1098, 84 


inconsistent with a valid judgment 
of a court of competent jurisdic- 
tion of this state adjudicating the 
game questions of law or fact, they 
will be disregarded in so far as they 
are inconsistent therewith —Haun- 
stein v State Bar of Oklahoma, 
(Ok1) 46 P (2d) 558 


a9. Okl—In re Lane, 54 P (2d) 809 
—Haunstein v State Bar of Okla- 
homa, 46 P (2d) 558—In re Meek, 
$6 P (2d) 267, 169 Okl 89—In re 
Threadgill, 27 P (2d) 601, 166 Ok! 
801—In re Dick, 26 P (2d) 412, 166 
Okl 114—State v Cutlp, 202 P. 
783, 88 Ok] 183—State v Vernor, 
191 P 729, 79 Okl 124—ln re Mc 
Nabb, 185 P 4381, 76 Okl 253—In re 
Rely, 188 P 728, 75 Okl 192, 7 A 
LR 89 

Or—State v Goldatein, 220 P. 566, 
109 Or 497 

Pa—In re Alexander, 184 A 77, 321 
Pa 12&—Klen*«m v Board of Gov- 
ernance of J nn¢ylvania Bar, 168 
A 474, 312 Ta 6f4—In re Rosen- 
baum, 150 A 748, 300 Pa 465 


Presumed just 

In a proceeding to discipline attor- 
ney, advisory iecommendations of 
board of governors of state bar will 
be presumed, in first mstance, to be 
just, but may be approved by the 
supreme court in such modified form 
as is decmed proper—tiIn re Myres, 
48 P.(2d) 778, 172 Okl 128 


Cousideration of recommendation be- 
yond power of committee 

While a recommendation as to the 

punishment to be made 1s beyond the 


Mont 221—In re McCue, 261 P 
$41, 80 Mont 637—In re Sullivan, 
189 P 770, 57 Mont 692 


Same presumptions indulged 

Presumptions indulged in favor of 
trial coult’s or jury’s action 18 in- 
dulged in support of findings and 
conclusions of committee on griév- 
ances of bar association— People ex 
rel Colorado Bar Assn VY. = 
Attorney at Law, 9 P(2d) 611, 90 
Colo 440 


91. Minn—In re Nelson, 209 N.W 
$16, 167 Minn 467 

Mont —In re Grorud, 275 P. 1098, 84 
Mont 221—In re McCue, 261 P 3841, 
80 Mont 587—~In re Griggs, 240 P 
820, 74 Mont 878—In re Sullivan, 
189 P 770, 67 Mont 592 

WN Y¥—In re Batt, 246 NYS 77, 230 
Anp Div 666—In re Karlin, 242 N 
YS 6538, 229 App Div 500 

WN D—In ro Nevin, 222 NW 366, 57 
ND 367 

Okl—In re Schulte, 248 P. 938, 114 
Oxkl 115. 


a@. In re Neary, (Okl) 50 P (2d) 
1119—In re Moff, (Okl) 50 P (2d) 
355—In re Pruiett, (Okl) 46 P (2d) 
919—In re Grant, (Okl) 46 P (2d) 
$17—Charlton v State Bar of Okla- 
homa, 42 P (2d) 238, 171 Okl 128— 
In xe Hills, 40 P (2d) 1081, 170 Okl 
437—In re Purdy, 25 P (2d) 1096, 
166 Okl 3i—In re Tillman, 11 P 
(2d) 511, 157 Ox! 166 


33. NY—In re McGauley, 270 NY 
S 772, 241 App Div. 19—In re Wil- 
son, 251 NY.S. 954, 288 App Div 
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Pa—kKlensin v Board of Governance 
of Pennsylvania Bar, 168 A. 474, 
313 Pa 564 


Credibility of witnesses is for 
referee.—State v Bradford, 259 NW. 
109, 217 Wis 889 


24. Cal—Howe v State Bar of Cali- 
fornio, 298 P 265, 212 Cal 222 

N Y—In re Popper, 184 NY.S 406, 
198 App Div 605, 39 NY Cr. 5. 


85. Johnaon v State Bar of Calfor- 
mia, (Cal) 63 P (3d) 928 

96. Cal—Golden v State Bar of 
oo 2 P (2d) 8325, 218 Cal 
37. 

N Y—In re Cohen, 248 NYS. 75, 229 
App Div. 478 


37. In re Richards, 63 8.W (2d) 672, 
383 Mo 907 


38. Roark v. State Bar of Calfor- 
nia, (Cal) 55 P.(2d) 8389. 


Brrors held not prejudicial 

(1) Misconduct of one of examin- 
ers in disbarment proceeding in in- 
tumdating witness and resorting ex- 
cesmvely to leading questions and 
conducting improper and prejudicial 
cross-e€xamination was held not prej- 
udicial where the evidence concltu- 
sively established attorney’s miscon- 
duct —Roark v State Bar of Calzfor- 
nia, (Cal.) 65 P (2d) 839 


(2) Petitioner for review of recom- 
mendation of disbarment, given com- 
plete hearing in the supreme court, 
was held not prejudiced because not 
served with copy of the commission- 
ers’ findingsa—In re Henry, 269 P 
416, 46 Idaho 578 


30. In re Hahn, 96 A 589, 85 NJ Eq 
510, AnnCasi918B 830, denying 
motion 94 A 958, 84 N.J Hq 5623 


40. In re Willams, (Okl) 58 P.(2d) 
145—In re Jeter, 20 P (24) 886, 168 
Okl 27 
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eree to hear evidence on and report upon any issue 
arising from such amendment,‘! and where several 
attorneys are involved in a transaction and only 
One was subjected to investigation and disbarment 
recommended, the court will remand the proceeding 
with directions to bring in such attorneys for in- 
vestigation and to take such further steps as may 
seem meet and proper. Where the circumstanc- 
es justify a rereference, as where respondent 
wished to produce newly discovered evidence bear- 
ing directly on the issue, it will be again referred 
to the referee to take additional testumony,!? and 
where, coincident with a motion made on the re- 
port of the referee, recanting affidavits were filed 
which are met by answering affidavits, the reference 
should be opened and the matter remitted to hear 
evidence on the affidavits.44 However, the proceed- 
ings will not be remanded for the taking of evi- 
dence which the attorney failed or neglected to 
produce during the investigation of his conduct‘5 
or where such evidence is not creditable,46 or 
where it relates to a side issue 47 


Rehearing. That a petition for a rehearing was 
not filed within the required time after the entry 
by the court of an order of suspension has been 
held not to deprive the court of its power to grarit 
a rehearing, since the court could vacate such or- 
der of its own volition and thereby retain juris- 
diction of the proceedings for further considera~ 
tion, regardless of whether or not any petition for 
a rehearing was filed.48 
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Review of action of board of governors. An at- 
torney charged with professional misconduct was 
held not entitled to complain of the refusal of the 
board of governors to remand matter to the local 
admimstrative committee where the board elected 
to take additional evidence with consent of attorney 
and his counsel, and it was not contended that he 
was not fully heard, nor that a more favorable 
showing would have been made on hearing de 
novo.£8 On proceedings to review an order of the 
board of governors of state bar recommending 
suspension from practice for one year, where all 
other attorneys involved in the transaction had 
been exoncrated, the order of the board as to such 
attorney was annulled and proceeding based there- 
on ordered dismissed 50 


§ 38, —— Punishment 


The court has discretion as to what punishment 
shall be imposed Generally, disbarment will not be de- 
creed unless the conduct of the attorney shows that he is 
morally unfit to continue in the profession. 

In arriving at the punishment to be imposed, 
precedents are of little aid,51 and each case must 
be largely governed by its particular facts, and the 
matter rests in the sound discretion of the court.52 
The question is not what punishment may the offense 
warrant, but what does it require as a penalty to 
the offender, as a deterrent to others, and as an in- 
dication to laymen that the courts will maintain the 
ethics of the profession 58 Disbarment will be de- 
creed only when the court 1s convinced of its neces- 


41. In re Hgan, 154 NW. 521, 36 8S 
D 2328 

42, Gray v State Bar of Calfornia, 
88 P.(2d) 1016, 1 Cal (2d) 226 

43. In re Jackson, 267 N.YS. 601, 
289 App Div 122 


44. In re ONeill, 165 N.YS 669 

45. Cal—Shaeffer vy State Bar of 
California, 82 P (2d) 140, 220 Cal 
681 

La—IiIn re Heard, 141 So 60, 174 La 
568 

46. State v. Mannix, 288 P 607, 133 
Or 389, rehearing denied 290 P 
745, 133 Or 329 


47. In re Goldstein, 258 NYS 648, 
286 App Div. 233 

48. Mayer v State Bar of California, 
(Cal) 39 P (2d) 206 

49. Maggart v State Rar of Cahfor- 
nia, (Cal) 61 P (2d) 451 

50. Gray v State Bar of California, 
(Cal) 59 P (2d) 1033. 

SL. In re Powers, 257 NY.S. 118, 
285 AppDiv 382 

52. Ark.—Maloney v. State, 32 S.W. 
(2d) 433, 182 Ark 610—McGehee 
v State, 32 SW (2d) 308, 182 Ark, 


603—State v. Huddleston, 293 SW. 
853, 173 Ark 686. 

Conn —Grievance Committee of 
Hartford County Bar v Broder, 152 
A 3292, 112 Conn 3263, 269 

Iowa—In re DeCaro, 262 N.W. 1382, 
220 Iowa 176 

Ky.—Lenihan v. Commonwealth, 176 
SW 948 165 Ky. 98, LRAi19173 
1132 

Or—State v Tarpley, 259 P 788, 122 
Or 479 

SC—State v Jennings, 159 SE 627, 
161 8C 268 

6CJ p 612 note 49 


According to law and consoclence 

The jurisdiction exercised by the 
court over an attorney is one exer- 
cised according to law and con- 
science, and not according to tech- 
nical rules—Gould v. State, 127 So 
309, 99 Mln 662, 69 ALR 699 


Ocmmonwealth’s actorney who was 
found guilty of misconduct in con- 
nection with an indictment and 1n re- 
taniing excessive fees from money 
collected for clients would not be 
suspended from the practice of law, 
since he would thereby be prevented 
from performing his official duties, 
but the penalty of censure was 1m- 


806 


posed —Commonwealth ex rel Ward 
v Harrington, 98 SW (2d) 53, 266 
Ky 41 
Effective judicial disapproval 

Under circumstances calling for 
disciplinary measures against an at- 
torney, aithuugh not disbarnient, 
such measures should be coextensive 
with effective judicial disapproval of 
misconduct —State v. Kern, 233 N. 
W. 625, 208 Wis 178 


Discipline not retroactive 

If an aitorney’s conduct subjects 
him to discipline, such discipline is 
not retroactive meicly berause no 
similar acts have previously passed 
under judicial sclutiny—In re In- 
formation to Discipline Certain At- 
torneys of Sanitary Dist. of Chicago, 
184 NE 332, 351 Ill 206. 


53. Iowa—-In re De Caro, 262 NW. 
183, 330 Iowa 176 

Or.—State v. Tarpley, 259 P. 788, 122 
Or 479 

Utuh—In re Hanson, 158 P. 778, 48 
Utah 168 

6 CJ p 612 note 50. 


Influencing conmierations 
wurst, the effect that the punish- 
ment may have on others with a view 


7 O.d.8. 


sity for the protection of the profession, the courts, 
and the public,54 and a removal from the bar should 
not be decreed where any punishment less severe, 
such as reprimand, temporary suspension, or fine, 


of stamping out the evil; second, the 
probability of reform or regeneration 
of the offending attorney; and, third, 
punishment —State v Kiefer, 222 N 
WwW. 795, 197 Wis. 524. 
Motive considered 
In proceedings for the disbarment 
or suspension of attorneys, the mo- 
tive as well as the charge should be 
considered in determining the pun- 
ishment —In re Ward, 179 P. 76, 176 
Wash 147. 
54% Mont—In re Peters, 235 P. 772, 
78 Mont 284. 
ND—In re Bryans, 204 NW. 9, 52 
ND 673 
Okl—In re Sitton, 177 P. 555, 72 Okl 


13 

§D—In re Wilmarth, 172 NW. 921, 
42 SD 76. 

Wis —State v. Rubin, 229 NW 36, 
201 Wis. 30—In re Richter, 204 N 
W. 492, 187 Wis 490, 41 ALR. 485 


To warrant disbarment, an attor- 
ney’s conduct must be so gross as to 
show want of integrity, moral tur- 
plitude, depravity of character, or 
dishonesty —State v. Jennings, 169 
SH 627,161 SC 268. 


Statement of standari of conduct 
warranting disharment repuidiat. 
6& 


(1) It has been stated that disbar- 
ment sbould be resorted to only 
where the evidence and circumstanc- 
es are such as to show that respond- 
ent 1s so lacking 1n ability or char- 
acter as to be wholly unfit to be in- 
trusted with the interests of others 
—In re Bartlett, 197 N.W. 285, 47 8 
D. 208. 


(2) In a later case the court held 
that 1t had inadvertently set too low 
a standard of conduct and that such 
sentence should be stricken from the 
opinion—In re Waggoner, 199 NW 
244,47 8D 401. 


55, Cal—RBarbee v State Bar of 
California, 2 P (2d) 368, 213 Cal 
296 

Ilowa—In re DeCaro, 262 N.W 132, 
"20 Iowa 176 

Ky—Lenshan v Commonwealth, 176 
SW 948, 165 Ky. 93, LRA19175B 
1132 

Monit—iIn re Jewell, 201 P. 266, 60 
Mort 602. 

NJ—In re Breidt, 94 A 214, 84 NJ 
Eq 222 

N Y—In re Axtoll, 257 NYS. 470, 
235 App Div 350, modifying 243 N. 
YS 18, 229 App Div. 353, affirmed 
177 NW 428, 257 NY. 210. 

Ohl—In re Green, 49 P.(2d) 197 

Or—State v Tarpley, 259 P 788, 122 
QO: 479—State v. Woerndle, 220 P. 
744, 109 Or. 46L 


ATTORNEY AND CLIENT 


Pa —Maginnis’ Case, 112 A. 555, 269 
Pa 186. 

Wis—State v. Rubin, 229 N.W. 36, 
201 Wis 380 

6CJ p 613 note 61. 


56. Cal—Barbee v. State Bar of 
Califorma, 2 P (2d) 358, 213 Cal 
296 

Mo—In re Tall, 98 SW (2d) 922 

N Y—In re Swanick, 291 NYS 198, 
249 App Div 100—In 16 Sachs, 288 
NYS 1001, 248 App Div 201 

O1 —S.ate v. Tarpley, 259 P 783, 122 
Or 479 

SC—Siate v. Jennings, 159 SH 
627, 161 SC. 263 

6 CJ. p 612 note 52. 


Thirty days.—iIn re Frederick, 227 
P 999, 71 Mont 205—In re Tillman, 
11 P(2d) 611, 157 Okl 166—State 
v Breckenridge, 258 P. 744, 126 Ol. 
86,53 ALT 1289 


Sixty days.—In re Hoover, (Ariz) 
46 P (2d) 647—In re Hanson, 158 P. 
778, 48 Utah 168—6 CJ. p 612 note 
52 [a] 

MWinety days—In re Jewell, 201 P. 
266, 60 Mont. 602—EHx parte Burke, 
176 P 481, 55 Mont 303—In re Wil- 
liama, (Okl) 58 P (2d) 145-—In re 
Choate, (Okl) 50 P (2d) 706—In re 
Johnson, 83 P (2d) 189, 168 Okl 366 
—In re Bond, 31 P (2d) 921, 168 Okl 
161—In re Boland, 248 P. 899, 140 
Wash 148 


Two months.—In re Nelson, 214 N. 
W 808, 61 8D 461. 


Three months 

Cal—Ewell v. State Bar of Califor- 
nia, 40 P (2d) 264, 2 Cal (2d) 209— 
Sawyer v State Bar of Cahfornia, 
$2 P.(2d) 369, 220 Cal. 702——Peters 
v State Bar of California, 26 P. 
(2d) 19, 219 Cal 218—Galbraith v. 
State Bar of California, 28 P (2d) 
291, 218 Cal 329—Recht v State 
Bar of California, 28 P (2d) 273, 
218 Cal 352—Rehart v State Bar 
of Californian, 16 P (2d) 998, 317 
Cal 57—In re Goldstone, 6 P (2d) 
513, 214 Cal 490, 80 ALR 701— 
Wish v State Bar of California, 4 
P (2d) 987, 214 Cal 215—Barbee v 
State Bar of California, 2 P (2d) 
358, 218 Cal. 296—Bruns v State 
Bar of California, 1 P (2d) 989, 3138 
Cal 151—Bar Ass’n of San Fran- 
cisco v Devall, 210 P. 279, 59 Cal 
App 230 

Mont—State vy Hughes, 10 P.(3d) 
584, 92 Mont 53 

N ¥Y—iIn re Wilson, 289 NYS 32138, 
248 App Div 388—In re Cantor, 289 
NYS 193, 248 AppDiv 390—In 
re Purcol, 272 NYS 338, 241 App 
848—In re Yochelson, 258 NYS. 
724, 236 App Div %807—In re Hal- 
pern, 258 N.Y.S 618, 233 App Div. 
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would accomplish the end desired.55 It follows that 
the court may, instead of striking an attorney’s name 
from the rolls, merely suspend him from practice 
for a specified length of tame,5° or until the perform- 


480—In re Galland, 208 N.Y.8 432, 
208 App Div. 48. 

Utah—In re Steffensen, 39 P (2d) 
722, 85 Utah 380—In re Barclay, 
24 P (2d) 302, 82 Utah 288. 

Vt—In re Wakefleld, 177 A. 319, 107 
Vt. 180 

Wash —in re Snelling, 224 P. 600, 129 
Wash 656. 

Wis—State v Kiefer, 222 N.W. 795, 
197 Wis. 621 

6 CJ p 612 note 52 [bj]. 


Four months.—McCue v. State Bar 
of Calfornia, (Cal) 47 P.(2d) 268 


Six months 

U.8S—In re Gilbert, 48 SCt 3808, 276 
US 294,72 L.Ed 680. 

Ariz—iIn re Myrland, 45 P (2d) 9653. 

Cal—Oster v State Bar of Cahfor- 
nia, 42 P (2d) 687, 2 Cal (2d) 626, 
rehearing denied and modified on 
other grounds 48 P(2d) 585— 
Wood v. State Bar of Cal:fornia, 58 
P(2d) 1280—Townsend v. State 
Bar of California, 61 P.(2d) 879— 
Barton v. State Bar of Calfornia, 
2 P (2d) 149, 213 Cal 186—Dahl v. 
State Bar of California, 1 P (2d) 
977, 218 Cal 160—Schaffer v. State 
Bar of California, 298 P. 994, 217 
Cal 367—In re Sadicoff, 282 P. 952, 
208 Cal 555 

Ill—In re Maley, 1 NB (2d) 496, 363 
Ili 149 


] 
Ky—Commonwealth for and on be 


half of Pike Couoty Bar Ase’n v. 
Hinton, 73 SW.(2d) 481, 264 Ey. 
798 

La—State v. Woodville, 108 So. 309, 
161 La 125 

Minn —In re Ostensoe, 364 N.W. 569 
—In re Joyce, 244 NW. 9, 183 
Minn 156—In re Dows, 209 NW. 
627, 168 Minn 6, 47 ALR 265. 

Nev—In re Muller, 88 P (2d) 972, 55 


Nev 444—Washoe County Bar 
Ass’n v. Scoular, 190 P. 899, 44 
Nev 3208 


NJ—In re Isserman, 140 A. 253, 6 
NJ Mise 146 

N.Y—In re Sale, 289 NYS 66, 248 
App Div. 402—In re Reich, 287 NY 
S 861, 247 App.Div 459—In re 
Gavrin, 286 NYS 208, 346 App 
Div 397—In re Newman, 284 N.Y 
§ 294, 245 AppDiv 660—In re 
Radetsky, 284 NY.S 89, 245 App. 
Div. 662—In re Delman, 288 NY 
801, 245 App.Div 598—In re 
Goldman, 272 N.Y S. 293, 241 App 
Div. 3849——In re Rosenblatt, 271 N 
YS 681, 241 AppDiv 215—In re 
Gerety, 270 NY.S 653, 240 App 
Div 496—In re Cunningham, 267 N 
YS. 346, 239 App Div. 114—In re 
Freda, 267 NYS 292, 289 App Div 
116—In re Davidson, 252 NYS 
%67, 288 App.Div. 311—In re Vaul, 
289 N Y.S. 414, 228 App Div. 317—~ 


In re Mahan, 239 NYS 392, 228 
App.Div. 241—In re Brown, 200 N 
YS 661, 206 AppDiv i111—Im re 
Menzel, 196 NYS 884, 203 App 
Div 515—In re Schwartz, 195 N 
Y.S 618, 202 AppDiv 88&—TIn re 
Rose, 189 NYS 543, 197 App Div 
866—In re MacWilhams, 184 N 
YS 343, 198 AppDiv 499—In re 
Jakubowsky, 288 NYS. 347 

N D—In re Crum, 215 N.W. 682, 55 
ND 876, 55 ALR 220 

Okl—In re Neary, 50 P (2d) 1119— 
In re Hills, 40 P (2d) 1081, 170 Oxl 
427—In re Shoemake, 81 P (2d) 938, 
168 Okl 77—In re Hadwiger, 27 
P (24) 604, 167 Oki 807—State v 
Jefferson, 193 P 44, 79 Okl 288 

Or-—State v Woerndle, 220 P. 744, 
109 Or 461 

SD—In re Meighen, 214 NW 848, 
51 SD 459—In re Hooper, 189 N 
W 309, 45 8D 626—In re Donovan, 
178 NW 143, 43 SD 98,9 ALR 
1497—In re Swihart, 177 NW 364, 
42 8.D. 628 

@CJ p 612 note 62 [cl]. 


Zhght months.—In re Sullivan, 189 
P 770, 5% Mont 692—In re Miller, 
(Nev ) 59 P (2d) 9 


Highteen months.McArthur v 
State Bar of California, 12 P (2d) 
4583, 215 Cal 652—Costigan v <Ad- 
kins, 57 AppDC 153, 18 F (2d) 805, 
certiorari denied Adkins v Costigan, 
47 SCt. 769, 274 U.S 760, 71 L.Ed 
1838 
One year 
Us—U vy. Kegley, (DCCal.) 8 

F Supp. 327 
Ark.—Maloney v State, 32 8 'W (2d) 

428, 182 Ark 610—McGehee v. 

State, 32 SW (2d) 308, 182 Ark 603 

863, 178 Ark 686 
Cal—Farrar v State Bar of Califor- 

nia, 84 P (2d) 1024, 1 Cal (2d) 359— 

Johnson v. State Bar of Califor- 

nia, 52 P.(2d) 928—Ring v State 

Bar of California, 47 P (2d) 794— 

Peck v State Bar of California, 17 

P.(2d) 112, 217 Cal 47—Bentson v 

State Bar of California, 18 P (2d) 

512, 216 Cal 58—Green v State Bar 

of California, 3 P (2d) $40, 213 Cal 

403—Irving v. State Bar of Calfor- 
nia, 1 P.(2d) 2, 213 Cal 81—D’Hliua 

v State Bar of California, 300 P 

826, 212 Cal. 770—Lants v State 

Bar of California, 298 P 497, 212 

Cal 218—In re Herron, 298 P 474, 

212 Cal 196—Smalliberg v. State 

Bar of Calfornia, 297 P. 916, 212 

Cal 118—Shaw v. State, Bar of 

California, 297 P. 582, 212 Cal 52 

—Muills v State Bar of Calforma, 

296 P 280, 211 Cal 579, rehearing 

denied 297 P 19, 211 Cal 579— 

Townsend v. State Bar of Calfor- 

nia, 291 P. 837, 210 Cal 362—Marsh 

vy. State Bar of California, 291 P 

588, 210 Cal. 308—State Ear of 

California v. Jones, 280 P. 964, 208 

Cal 240—In re Petersen, 280 P 1324, 

208 Cal. 42—Bar Association of San 
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Francisco v. Cantrell, 193 P. 598, 
49 CalApp 468. 

Colo—People v Ginsberg, 
758, 87 Colo 115 

Idaho—In re Burna, 40 P (24) 105, 
55 Idaho 190. 

Ill—In re Information to Discipline 
Certain Attorneys of Sanitary Dist 
of Chicago, 184 NH 832, 851 Ill 
206—People v Ashton, 1830 NH 
440, 347 Ill 670 

fowa—lIn re De Caro, 262 NW 132, 
220 Iowa 176 

Mich —-Attorney-General v. Nelson, 
249 NW 439, 268 Mich. 686 

Minn—In re Smith, 237 NW 877, 
184 Minn 87—In re Halvorson, 231 
NW 907, 175 Minn. 520—In re 
Buck, 214 NW 662, 171 Minn. 3852 
—In re Ginsberg, 169 NW 787, 141 
Minn 271 

Mo—In re Gallant, (App) 95 SW 
(2d) 1249 

Nev —In re Pilkington, 49 P (2d) 965 
—In re Scott, 292 P 291, 68 Nev 
24, rehearing denied 296 P 1118 

NJ—In re Feinberg, 126 A. 667— 
In re Glauberman, 152 A 650, 107 
NJEq 384 

NY—In re Zpkin, 291 NYS 2732, 
249 App Div 100—In re Braun, 285 
NYS 860, 246 App Div 206—In re 
Lasarus, 284 NYS 840, 345 App 
Div 657T—In re Whaley, 284 NY 
S. 85, 2145 App Div 664—In re Eng- 
ler, 288 N.YS 180—In re Warrick, 
278 NYS 182, 244 ApyDiv 48— 
In re Gavrin, 275 NYS 1789, 242 
App Div 490—In re Jackson, 272 
NYS 918, 242 AppDiv. 240, mo- 
tion granted 195 NH 149, 266 NY 
450—In re Miller, 272 NYS 706, 
241 App Div 414—In re Burger, 271 
NYS 676, 241 App Div 218—In re 
Izaacs, 270 NYS 708, 240 App Div 
498—In re Ludden, 268 NYS 123, 
239 App Div 648—In re Husin, 268 
NYS 106, 289 AppDiv 651—In 
re Wilhams, 267 NYS 354, 289 
App Div 131—TIn re Chaikin, 264 N 
YS 3221, 238 AppDiv 211—In re 
Treadwell, 260 NYS 264, 236 App 
Div 562—In re Blakesberg, 258 N. 
YS 688, 286 AppDiv 227—In re 
Feinstein, 258 NYS 4556, 338 App 
Div. 641—In re Schiel, 252 NYS 
768, 288 App Div. 306—In re Wyte 
(formerly Weissberger), 248 NYS 
26, 231 App Div 589—In re Flana- 
gan, 247 NYS 724, 281 App Div. 
548—In re Fischer, 247 NYS 168, 
231 App Div 1938—In re Gordon, 241 
N Y.S. 276, 229 AppDiv 142—In re 
Reynolds, 241 NYS 146, 229 App 
Div. 117—~In re Hendrick, 241 N 
YS 60, 229 AppDiv. 100—In re 
Schleider, 239 NYS 311, 228 App 
Div 221—In re Schieider, 288 N Y. 
601, 227 AppDiv 6532—In re 
Sprmnger, 238 NYS 691, 2827 App 
Div 490—In re Rosenberg, 288 N 
YS 614, 227 AppDiv 687—In re 
Goldberg, 238 NYS 273, 227 App 
Div 6502—In re Bevans, 233 NYS 
439, 225 App Div 427—lIn re Anna- 
bel, 229 N.Y.S 3885, 228 App Div 
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539—In re Stark, 221 N.Y.8 3248, 
220 App Div 133—l1n re Goldstein, 
220 NYS 4738, 220 AppDiv 107, 
modifying 218 NYS 944, 218 App 
Div. 798—In re Lynch, 205 N Y.S. 
518, 210 App Div 191—In re Tryon, 
205 NYS 428, 209 App Div. 793— 
In re Aydelotte, 200 N. YS 637, 206 
Anp Div. 98—In re Pouker, 197 N. 
YS 190, 203 AppDiv 6520—In re 
Kelly, 188 NYS 602, 197 App Div. 
41—In re Dangler, 182 NYS 471, 
192 App Div. 237—In re Eisenberg, 
160 NYS 148, 178 App Div. 598— 
In re Goldfarb, 157 NY¥S 1076, 173 
App Div. 882—In re Neuman, 155 
NYS 428, 169 App Div G3&—In re 
Dinkelspiel, 288 NYS 395 

ND—In re Bryans, 204 NW. 9, 52 
ND. 678. 

Ohio—In re Meck, 200 NH 
Ohio App 237 

Okl—In re Pruett, 46 P (2d) 919— 
In re Myres, 43 P.(2d) 778, 172 Oki 
128—In re Dick, 26 P (2d) 412, 166 
Okl 114 

Or—Ex parte Hastman, 62 P (2d) 27 
—State v. Parker, 252 P. 711, 120 
Or 465 

Pa—Breslin v. Board of Governance 
of Pennsylvania Bar, 175 A. 3878, 
$16 Pa 392—Lewis v Board of 
Governance of Pennsylvania Bar, 
178 A 6652, 816 Pa 198 

SD—In re Hosford, 245 NW. 822, 
60 SD 625 

Wash —In re Disbarment of McCann, 
42 P (2d) 487, 181 Wash. 183—In 
re Hutchinson, 38 P (2d) 1119, 178 
‘Wash 112—In re Cavers, 4 P (2d) 
1106, 165 Wash 261—In re Sam- 
pley, 294 P 1118, 160 Wash 92— 
In re Kienstra, 2823 P. 221, 164 
Wash 153, modifying 376 P 3294, 
151 Wash 424—In :e Ward, 179 P 
76, 176 Wash 147—In re Turner, 
176 P. 332, 104 Wash 276 

Wis —State v Kuensh, 249 NW. 611, 
212 Wis 296 

6 CJ p 612 note 52 [e]. 


Two years 

US—In re Fertig, (CCA) 68 F (2d) 
307. 

Cal—Johnson v. State Bar of Cali- 
fornia, 52 P (2d) 928—Wright v 
State Bar of California, 17 P (2d) 
101, 217 Cal. 58—Green v. State 
Bar of California, 292 P. 638, 210 
Cal 608 

Tli—In re Grosso, 194 NBD 614, 859 
TiL 248—People ex rel Chicago Bar 
Asa’n v Chancellor, 192 NN. 641, 
858 IIL 112—In re Zahn, 190 N.D 
419, 356 IIL 283 

Minn —In re Yakey, 212 N. 
Minn. 21. 

NJ—In re P., 169 A. 25, 111 NJ. 
Law 669—In re Broidt, 94 A. 214, 
84 NJEq 222—In re Rosenkrans, 
94 A. 423, 84 NJEq 232 

N Y—In re Sugarman, 288 N.Y-.S. 
592, 248 App Div 7214—In re Por- 
cella, 272 NYS 285, 241 App.Div. 
$44—In re Siegel, 265 NY.S. 497, 
288 App Div 744—In re Mahan, 
262 NYS. 703, 287 App Div. 664— 


478, 51 


~ 18, 170 


1 6.9.8. 


ance of prescribed conditions 57 and this course 1s 
the usual one where the conduct compluined of 18 a 
mere failure to turn over to his client money collect- 
ed for him, no deliberate fraud, mmposition, or at- 
tempt at oppression being shown 58 


Mitigating circumstances may be considered 1n de- 
termining the punishment to be szmposed 1n disciplin- 
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ary proceedings, such as the motives and purposes 
which actuated accused, his previous good record, his 
characteristics and nature, testimonials as to his good 
character and reputation, his youth and inexperience 
and the fact that he was not guilty of intentional 
wrongdoing, or restitution of the client’s money,5® 
and, where mitigating circumstances are shown, the 


In re Tanz, 260 NYS 219, 286 App 
Div 659—In re Brown, 260 NYS 
111, 236 App Div 428—In re Camp- 
bell, 260 NYS 80, 286 App Div 429 
—In re Goitleb, 260 NYS 465, 2386 
App Div 482—In re Moran, 258 N 
YS 665, 286 AppDiv 243—In re 
Crames, 258 NYS 6651, 236 App 
Div 229—In re Powers, 257 NYS 
113, 285 App Div 882—In re Bab- 
cock, 248 NYS 489, 230 App Div 
828—In re Fheldsteel, 240 NY 
481, 228 AppDiv 470—In_ re 
Cherry, 240 NYS 282, 228 App Div 
458—In re Linden, 240 NYS 274, 
228 AppDiv 497—In re Wein- 
stein, 2389 NYS 404, 228 App Div 
210—In re Levy, 239 NYS 377, 
228 App Div 249—In re Feuerman, 


288 NYS 656, 227 AppDiv 560¢c— 


In re Reichman, 238 NYS 647, £27 
App Div 512—In re Langfur, 238 
NYS 498, 227 AppDiv 468—In re 
Burke, 237 NYS 653, 227 App Div 
746—In re Cusack, 227 NYS 187, 
222 App Div 63i—In re Menzel, 213 
NYS 707, 216 App Div 176—In re 
Marshall, 213 NYS 611, 216 App 
Div. 168—In re McEveety, 195 N 
YS 345 202 AppDiv 79§—In ro 
McKee, 188 NYS 7658, 197 App Div 
192—In re Evans, 155 NYS 491, 
169 App Div 502—In re Adams, 291 
NYS 2, 

RI—In re Troy, 111 A 728, 48 RI 
279 

Wis—State v Bradford, 259 NW 
109, 217 Wis 389—State v Ingram, 
248 NW. 915, 212 Wis 142—State 
v. Cannon, 226 NW 385, 199 Wis 
401. 

Wyo—State Board of Law Examun- 
ers v Strahan, 8 P (2d) 1090, 44 
Wyo. 1566, rehearing denied 18 P 
(24) 1088, 44 Wyo 487 

6 CJ. p 612 note 52 [f] 


Two years and six months.—-Smuk- 
ler v State Bar of California, 38 P 
(2d) 777, 2 Cal (2d) 80 


Three years 

Cal—Hill vy State Bar of California, 
42 P (2d) 629, 2 Cal(2d) 622— 
Marsh v State Bar of California, 
89 R(2d) 408, 2 CaL(2d) 75—Tat- 
low v State Bar of California, 66 
P (2d) 214—Johnson v State Bar 
of California, 52 P (2d) 928—Shaef- 
fer v State Bar of California, 32 
P (2d) 140, 220 Cal 681—Mauer v 
State Bar of California, 26 P.(2d) 
14, 219 Cal 371 

Iowa —State v Kaufmann, 209 NW 
417, 202 Iowa 157 

Mich~—Attorney General v. Lane, 248 


NW. 6 259 Mich 283, certioram 
denied Lane v Voorhies, 568 8 Ct 
115, 287 US 664, 77 LE 566 

Minn—In re Waleen, 250 NW. 798, 
190 Minn 18 

NJ—In re Breidt, 94 A 214, 84 N 
JEHq 222 

NY—In re Rubenstein, 197 NYS 
75, 208 AppDiv 617—In re Het- 
trick, 197 NYS 6, 203 App Div 612 
—In re Moller, 290 NYS 2657 

Wyo—State Board of Law Exam- 
iners v Brown, 290 P 1018, 42 
Wvo 108 

6 CJ p 612 note 52 [g]. 


Five years.—In re Schachne, (DC 
NY) & FSupp 680—In re Dolins, 
287 NYS 46, 227 AppDiv 747—In 
re Bolin, 282 P 370, 182 Wash 458 


Indefinitely or until further order of 
the court 

Colo—Melvilla v. Wettengel, 57 P 
(24) 699, 98 Colo 529—People v 
Winograd, 287 P 864, 87 Colo 384 
—People v Kelley, 285 P. 767, 87 
Colo 88 

Ill—People v Harris, 112 NE 978, 
273 Ill 418—People v Anderson, 
112 NE 278, 273 Ill 87 

Mont —In re Gullickson, 181 P. 988, 
56 Mont 144 

N J—In re Lowenkopf, 188 A 716, 14 
NJMise 203 

RI-—Heitmanek v Turano, 158 A 
878&~—Grinsell v Wilcox, 98 A 977 

Wis—State v Kern, 238 NW 629, 
208 Wis 178—In re Stolen, 214 N. 
W 879, 198 Wis 602, 55 ALR 
18655, affirmed 216 NW. 1387, 198 
Wis 602, 55 ALR 186565. 


57. Tli—In re Borchardt, 192 NE 
$83, 857 Ill 458 

Or—State v Tarpley, 
122 Or 479 

SC—State v Jennings, 159 SH 627, 
161 SC 268 

6CJ p 612 note 58. 


Judgment of disbarment suspended 
on condition that the attorney pay to 
the ward, whose estate was devastat- 
ed by his conduct, a sum of money 
on the first of every month until 
further order of the court—State v 
Jennings, 159 SH 627, 161 SG. 3268 


58. Tn re Borchardt, 192 NB. 883, 
857 Tll 458—€6 CJ p 613 note 64. 


Municipal jnige was censured for 
taking two hundred dollars from a 
colored woman in connection with 
his efforts to obtain a pardon for her, 
notwithstanding the judge believed 
that he had committed an injustice 
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258 P. 788, 


in sentencing her to prison—In re 
Harriss, 4 NE (2d) 887, 864 Ill 290. 


Bifect of restitution | 

(1) In a dsbarment proceeding 
for unlawful retention of clients’ 
money, restitution is not evidence of 
innocence, although such restitution 
may appear as a mitigating circum: 
stance in the punishment—In re 
Kraus, 185 A. 787, 322 Pa. 362 


(2) The weight to be given resti- 
tution by an attorney of a client’s 
property is to be determined by the 
facts 1n each case.—People ex rel 
Chicago Bar Asa’n v Lotterman, 187 
NH 424, 368 Ill 899—People v 
Grusd, 148 NB 860, 318 IL 44, 


59. Cal—Marsh v State Bar of 
California, 89 P (2d) 408, 2 Cal (2d) 
75 

N Y—In re Westchester County Bar 
Ass'n, 276 NYS 654, 243 App Div 
621—In re Yochelson, 258 N.Y.S 
724, 2386 AppDiv 807. 

SD—In re Meighen, 214 N.W. 848, 
51 8D 4659 

Utah—In re Burton, 246 P, 188, 67 
Utah 118 

6CJ p 601 note 93. 


Delay in instituting 

Delay in instituting disbarment 
proceedings may be considered in 
mitigation of punishment —State v. 
Tarpley, 259 P 1788, 122 Or. 479— 
State v. Parker, 252 P. 711, 120 Or 
465 


Erankness in disciplinary yproceed- 


ings 

An attorney’s frankness in answer- 
ing a charge in disciplinary proceed- 
ings bears on the extent of pumsh- 
ment to be imposed for professiona: 
misconduct —In re Porcella, 272 N. 
YS 285, 241 App.Div 844—In re 
Blakesberg, 258 NYS. 588, 236 App 
Div 22%—In re Mulry, 255 N.Y.S 
249, 284 App Div. 404. 


aixpression. of regret 

In a disbarment proceeding, an at- 
torney’s expression of regret that the 
petition filed by him charged that a 
certain court order was the result of 
hatred and vindictiveness of the 
judge could be considered in mitiga- 
tion of offense—People ex rel Chi- 
cago Bar Ass’n v. Sherwin, 4 N.E 
(2d) 477, 864 Tll 850 


Xiness and straitene(fl financial cir- 
cumstances held insufficient to jus- 
tify granting application of attorne. 
disbarred for permitting an insur- 
ance adjuster to use his name as ai- 
torney for plaintiffs in fictitious 


court will often suspend, rather than disbar, the 
attorney, or will reduce the term of suspension.©° 
If the misconduct 1s not sufficiently flagrant to justify 
disbarment or suspension, or mitigating circumstanc- 
es are shown, a reprimand may be administered ;61 


cases for suspension for a fixed term 
—In re Durst, 268 N.Y S. 675, 287 
App Div. 685 


Previous good character not control- 
ling 

While previous good character may 
be considered in disbarment proceed- 
ings, where a gross breach of law 
and of the ethics of the profession 
13 shown, it should not control the 
decision of the court as to whether 
the attorney should be disbarred or 
merely suspended—People ex rel. 
Chicago Bar Asa’n v. Chancellor, 192 
NE 641, 358 Ill 112—People v. 
Donovan, 128 NE 518, 288 Tl 666. 


eo. US—In re Paris, (DCGNY) 4 
F.Supp 878 

Cal—Smukler v State Bar of Cali- 
fornia, 38 P.(2d) 777, 2 Cal (2d) 80 
—Recht v State Bar of Califor- 
mia, 28 P.(2d) 278, 218 Cal 3852— 
Bentson v State Bar of California, 
13 P (2d) 612, 216 Cal. 68—Lantz v 
State Bar of California, 298 P 497, 
212 Cal 218. 

Colo —People y Ginsberg, 285 P 768, 
87 Colo 115 

Ili—People v Lally, 144 NE 829, 
818 Ill 21 

Iowa —In re De Caro, 262 NW 132, 
220 Iowa 176 

Minn —In re Smith, 237 NW 877, 184 
Minn 87 

Mont —Ex parte Burke, 176 P 431, 55 
Mont. 303 

N'Y—In re Warrick, 278 NYS 132, 
244 AppDiv 48—In re Freda, 267 
NYS 292, 289 AppDiv 116—In re 
Siegel, 265 NYS 497, 288 App Div 
744—In re Treadwell, 260 N Y.S8. 
364, 286 AppDiv 562—In re 
Yochelson, 258 NYS 721, 236 App 
Div. 807—In re Crames, 258 NYS 
551, 286 App Div. 2298—In re Hal- 
pern, 253 NYS 618, 288 App Div 
480—In re Katzka, 232 NYS. 575, 
225 App Div 250, modified on other 
ground 2837 NYS 808, 227 App Div 
821—In re Hisenberg, 160 NYS 
143, 173 App Div 698—In re Now- 
man, 158 NYS 3875, 172 App Div 
178—In re Fallick, 2386 N Y.S. 581 

§D.—Im re Eirby, 170 NW. 635, 41 
SD 405. 

Wis—State v Kern, 288 NW. 629, 
208 Wis. 178. 

Wyo.—State Board of Law Hxamin- 
ers v Strahan, 8 P (2d) 1090, 44 
Wyo 156, reheamng denied 138 P 
(2d) 1088, 44 Wyo 487. 

6CJ p 613 note 55 


61. US.—In re Baker, 56 SCt 377, 
297 U.S 691, 80 LEd 1413—Bartos 
v U S§8. Dist Court for Dist of 
Nebraska, (CCANeb) 19 F (2d) 
722, reversing (DC) In re Bartos, 
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barred.62 


18 F (2d) 188—In re Ades, (DC 
Md) 6FSupp 467 

Ariz —In re Myrland, 29 P (2d) 488 

Cal —Remington v State Bar of Calli- 
fornia, 23 P (2d) 510, 218 Cal 446— 
Lupton v State Bar of California, 
16 P(2d) 995, 217 Cal 66—Dud- 
ney v State Bar of California, 4 P 
(2d) 770, 214 Cal 288—D’EHlia v. 
State Bar of Calfornia, 300 P §26, 
213 Cal 770 

Colo—People ex rel Color-do Bar 
Ass'n v ———, Attorney at Law, 
9 P (2d) 611, 90 Colo 440—People 
v White, 1 P (2d) 577, 89 Colo 306 
—People v. Marshall, 297 P 998, 
88 Colo 894—In re Nikkel, 279 P 
565, 86 Colo 189 

Ill —People ex rel Chicago Bar Ass’n 
v Sherwin, 4 NE (2d) 477, 36! 
Ill 850—People v McCallum, 172 
NE 827, 241 Ill 678—People v 
Hickman, 138 NBD 484, 294 Ill 471 
—People v Berezmiak, 127 NE 326, 
292 Ill 305 

Minn —In re Otterness, 232 NW 318, 
181 Minn 264, 732 ALR 18198— 
In re Dunn, 217 NW. 142, 173 
Minn 274—In re McVeety, 211 N 
W 653, 170 Minn. 170 

Mont —In re Hansen, 54 P (2d) 882 

NM—In re Zinn, 42 P (2d) 776, 39 
NM 161 

N Y—lIn re Grill, 290 NYS 729, 248 
App Div 491—In re Phillips, 289 
NYS 66, 248 App Div 768—In re 
Berger, 286 N YS 177, 246 App Div 
$92—In re Clowe, 288 NYS _ 808, 
245 App Div 596—In re Moller, 279 
NYS 1779, 244 AppDiv 819—In re 
Wilcox, 276 NYS 463, 2438 App 
Div 103—In re McDougald, 276 
NYS 31, 242 AppDiv 578—lIn 1e 
Hngel, 272 NYS 696, 211 App Div 
100—In re Bntt, 267 NYS 884, 
239 App Div 480—In re Rolph, 264 
NYS. 171, 238 App Div 235—In re 
Mulry, 255 NYS 249, 284 App Div 
404—In re Burns, 254 NYS. 131, 
2384 App Div 31i—In re Steinbcrg, 
262 N.YS 765, 288 App Div 301— 
In re Carroll, 248 NYS 863, 221 
App Div 623—In re Datt, 346 NY 
S 77, 280 AppDiv 656—In re 
Heimsoth, 243 NYS 149, 329 App. 
Div 194, affirmed 175 N.D 112, 255 
NY. 408—In re Glucksman, 248 N 
YS 1, 280 AppDiv. 185—In re 
Greenwald, 241 NYS 708, 229 App 
Div 189—In re Kreindler, 240 N. 
YS 604, 228 AppDiv 493—In re 
Cohen, 240 NYS 850, 228 App Div. 
465—In re Kreizvogel, 240 N Y.S. 
814, 228 AppDiv 490—In re Fla- 
tow, 289 NY.S 526, 228 App Div. 
258—In re Bovard, 239 NYS. 465, 
228 App Div 263—In re Ziff, 289 N. 
¥.8. 388, 228 App Div 209—In re 
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but, where there are no extenuating circumstances 
and the conduct shows that the attorney 1s morally 
unfit to continue in the profession, he will be dis- 


On the other hand, incriminating circumstances 


Klein, 239 NYS 382, 228 App Div. 
246—In re Uran, 238 NYS _ 6596, 
227 AppDiv 496—In re Hyman, 
235 NYS 622, 226 AppDiv 468— 
In re Spigelgass, 238 NYS 83, 225 
App Div 297—In re Bullowa, 229 
NYS 146, 228 App Div 693—In re 
Obersiein, 222 NYS 656, 221 App 
Div 60—~In re Yardum, 218 N Y.S. 
6, 218 App Div. 134—In re Zahm, 
211 NYS 144, 218 App Div 651— 
In re Bunker, 199 NYS 435, 205 
App Div 287—In re Tunnicliff, 196 
NYS 449, 202 AppDiv 69—In re 
Apfel, 1965 NYS 325, 202 App. 
Div 76—In re Thayer, 199 NYS 
392, 198 App Div 3811—In re Book- 
man, 188 NYS 271, 196 App Div 
765—In re Penn, 188 NY.S 193, 
196 App Div 764—In re Becker, 187 
NYS 400, 196 App Div 914—In re 
Markewich,182 NYS 653, 192 App. 
Div. 245—In re Fisch, 177 N YS. 
838, 188 AppDiv 625b—In re 
O'Reilly, 176 NYS 781, 188 App 
Div 970—In re Hirach, 171 N Y.S 
534, 184 App Div. 147—In re Baron- 
dess, 162 NYS 114, 176 App Div. 
206—In re Schwarz, 161 NYS 
1079, 175 AppDiv 3385—In re 
O’Neill, 161 N Y 8. 899, 175 App Div. 
978——In 1e Galland, 158 N.Y.S. 696, 
172 AppDiv 611—In re Newman, 
158 NYS 876, 172 App Div 173— 
In re Pace, 156 NYS. 641, 170 
App Div 818—In re Carrao, 1656 N. 
YS 879, 170 App Div. 545—In re 
Lauterbach, 155 NYS 478, 169 
App Div 634—In re Napolis, 155 N. 
YS. 416, 169 App Div. 469—In re 
Gray, 155 NYS 407, 171 App Div. 
894—In re Tepper, 154 NYS 413, 
170 App Div 889—In re Keesing, 
2838 NYS. 318—In re Beachboard, 
268 NYS 492 

Ok:i—In re Williama, 50 P (2d) 729— 
In re Green, 49 P (2d) 197—In re 
Hadwiger, 27 P (2d) 604, 167 Ohl 
307—In re Jeter, 20 P.(2d) 886, 163 
OkL 27—State v. Cutlip, 202 P. 783, 
83 Okl 183—In re Connell, 192 P. 
564, 79 Okl 212 

§SD—In re Byrne, 262 NW 236—In 
re Bartlett, 197 NW 285, 47 SD 
208—In re Wilmarth, 172 N.W 931, 
42 85D 76. 

Utah—In re Burton, 246 P. 188, 67 
Utah 118 

Vt—In re Wakefield, 177 A. 319, 107 
Vt 180. 

Wash —In re Disbarment of McCann, 
42 P (2d) 437, 181 Wash 188. 

Wis—State v Schnorenberg, 248 N. 
W 486, 208 Wis 695 

6 CJ. p 618 note 56 


e2. Ariz—In re Barth, 50 P (2d) 564 


—In re Langworthy, 8 P.(2a) 346, 
$9 Ariz 623. 


7 C.J.S. 


such as the previous poor record of an accused, his 
years of practice, knowledge of wrongdoing, repeated 
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misconduct, etc, may be considered in determing 


whether or not a more severe penalty should be im- 


posed, 63 


Dssbarment mandatory. Under statutes in some 
jurisdictions which have been held not :nvalid,64 
the court has no election, but must disbar an attorney 
convicted of a criminal offense involving moral turp1- 


Cal—Barton v State Bar of Califor- 
nia, 40 P (2d) 602, 2 Cal (2d) 294— 
Mayer v State Bar of Cal:foinia, 
$9 P (2d) 206, 2 Cal (2d) 71—Laney 
v State Bar of California, 60 P 
(24) 845—Mills v State Bar of 
California, 568 P (2d) 1278—Roark 
v. State Bar of California, 55 P. 
(24) 839—MclIntosh v State Bar of 
California, 294 P 1067, 211 Cal 261 

Colo —-People vy. Hillyer, 297 P. 1004, 
88 Colo 428. 

Conn —Grievance Committee of 
Hartford County Bar v. Broder, 152 
A 293, 112 Conn 263, 269 

Ill—People v. Hansen, 185 NE. 235, 
862 IlL 144—-People v Gilmore, 177 
NE 710, 83465 Ill 28—People v. 
Johnson, 176 NE 278, 344 Ill 132 

Ky —Rosenberg v Commonwealth ex 
rel Otte, 74 SW (2d) 478, 255 Ky. 
413. 

La—In re Wolff, 115 So 809, 165 La 
641. 

Minn —In re Strand, 260 NW. 4998—~ 
In re Waters, 256 NW 139, 192 
Minn 262—In re Gerlich, 244 NW 
414, 187 Minn 88&—In re Smith, 286 


NW. 824, 183 Minn 3220—In re 
Bits Gibbons, 234 NW. 637, 182 
Minn. 378 


Mo.—In re Richards, 63 S W.(2d) 673, 
333 Mo 907. 

Neb—State ex rel Sorensen v. Ire- 
land, 251 NW. 119, 125 Neb 570 
N M—In re Baton, 281 P. 24, 34 N. 

M. 329. 

N Y—In re Kunstler, 289 NYS 107, 
248 App Div. 398—In re Mitnick, 
288 N.Y S. 918, 248 App Div 198— 
In re Ostergren, 288 NYS 615, 246 
App Div. 725—In re Feinstein, 280 
N.YS. 267, 245 AppDiv 740—In 
re Klein, 375 N.Y S. 708, 242 App 
Div 494—In re Williams, 272 N 
YS 898, 242 AppDiv 151—In re 
Krissoff, 287 NYS 887, 289 App. 
Div. 436—In re Needleman, 267 N 
YS 785, 240 App Div 971—In re 
Schwartz, 267 N Y.S8. 343, 289 App 
Div. 127—-In re Goldstein, 258 N 
YS 648, 286 App.Div 233—In re 
Schwind, 253 NYS 762, 288 App. 
Div. 468—In re Robson, 253 NYS 
713, 283 App Div 471—In re Mal- 
colm, 258 N.Y.8S. 602, 238 App Div 
470—In re Cohen, 252 NYS. 757, 
233 App Div. 317—In re Silver, 252 
N YS. 749, 283 App Div. 303—In re 
Rosenbaum, 242 N Y.S. 15, 229 App 
Div 199—In re Helfant, 210 NYS 
242, 228 App Div. 478—In re Durst, 


tude where the conviction has become final and has 
not been set aside.6& 


Statutory punishment not exclusive. Where an 


attorney 1s guilty of professional misconduct, a pro- 


239 NYS 3816, 228 App Div. 25¢—- 
In re Flynn, 208 N Y.8 29, 208 App. 
Div. 40—In re Makay, 203 N.Y.S. 
15, 208 App Div 44—In re Monte- 
gilffo, 156 NYS 612, 171 App Div. 
933, rehearing denied 161 NYS 
1185—In re Riordan, 290 N.YS. 
267—In re Dawson, 290 NYS 262 
—In re Kushner, 283 NYS 167— 
In re Reiburn, 283 NYS 186—In 
re Ropieclki, 282 NYS 947. 


Okl—In re Osmond, 54 P (2d) 819, 
174 Okl. 661—In re Kelley, 28 P 
(2d) 664, 167 Okl 142—State v 
Breckenridge, 258 P. 744, 126 Okl 
86, 58 ALR 123898—In re Warren, 
1651 P 619, 49 OkL 87. 


Or—State ex rel. Seton v. McMena- 
min, 29 P.(2d) 520, 146 Or 60— 
State v. Mannix, 288 P 607, 188 Or 
829, rehearing denied 290 P. 1746, 
183 Or 329—State v Tarpley, 259 
P. 788, 122 Or 479 


Pa—In re Goldberg, 184 A. 74, 821 
Pa 109—In re Salus, 184 A. 70, 321 
Pa. 106—In re Salus, 184 A. 69, 321 
Pa 108—Klensin vy. Board of Gov- 
ernance of Pennsylvania Bar, 168 
A 474 312 Pa 664—In re Law 
Ass'n of Philadelphia, 167 A 6579, 
312 Po 655—In re Gangewer, 19 
Pa Dist & Co 698. 


SD—In re Brown, 264 N.W. 621— 
In re Kaas, 162 N W. 370, 39 SD. 4 


Uteah—In re Hilton, 158 P 691, 48 
Utah 172, Ann Cas.1918A 271. 


Wash—In re Madigan, 300 P. 1119, 
163 Wash 1561—In re Mills, 176 P 
556, 104 Wash 278. 


Wis —State v. Sullivan, 249 NW. 519, 
212 Wis 314—State v. Andrews, 
240 N.W 147, 206 Wis 616. 


63. Cal—Marsh v State Bar of 
California, 39 P (2d) 408, 2 Cal (2d) 
76—McCue v. State Bar of Calfor- 
mia, 47 P (2d) 268. 


Colo—People v. Hillyer, 297 P. 1004, 
838 Colo, 428. 


Previons record 

In considering the punishment to 
be imposed on an attorney for breach 
of trust in connection with the hand- 
hog of his clients’ funds, the previ- 
ous record of the attorney who had 
been suspended from the practice of 
law for one year on another occasion 
could be considered —Mills v. State 


ceeding under a statute lumiting punishment for such | 
misconduct to suspension from practice for twelve 
months 1s not exclusive, but such attorney may be 
disbarred in a common-law proceeding.®6 


BSeoond offense 

Previous suspension of an attorney 
for a similar offense justifies severer 
punishment than for a firat offense — 
In re Sherin, 210 N.W. 507, 50 SD 
428. 


6& In re Casebier, 284 P. 611, 129 
Ean. 853 


63. Cal—iIn re Herron, 19 P (2d) 4, 
217 Cal 400—In re O’Connell, 194 
P 1010, 184 Cal 684—In re O’Con- 
nell, 189 P. 700, 182 Cal 786—In re 
Riccardi, 189 P 694, 182 Cal. 675— 
In re Beggs, 176 P. 165 

Kan—In re Casebier, 284 P 611, 129 
Ben 853—State v. Bieber, 247 P. 
875, 121 Kan 686, 48 ALR 262 

Mo—In re Wallace, 19 8 W.(2d) 625, 
323 Mo 203 

Wash—In re Lihopoulos, 27 P (2d) 
691, 175 Wash 338—In re Finch, 
287 P. 677, 156 V/ash. 609. 


“Yay” conctrued as mandatory 

“May,” as used in a statute relat- 
ing to disbarment of an attorney con- 
victed of any criminal offense involv- 
ing moral turpitude, is mandatory — 
In re Wallace, 19 S'W.(2d) 6265, 328 
Mo. 208 


weoord of conviction conclusive 

Under a statute providing that a 
lawyer “may’’ be disbarred for con- 
viction involving moral turpitude and 
that the record shall be conclusive 
evidence, the supreme court must 
accept the record as conclusive, and 
must disbar—In re Finch, 287 P. 677, 
156 Wash. 609. 


Suspension pending further action in 
orlminal cage 

An attorney, convicted of a felony 

involving moral turpitude, but placed 

on probation without the imposition 

of sentence, should be suspended 

pending further action in a criminal 


case—IiIn re Jacobsen, 260 P. 294, 202 
Cal. 289. 


in Oklahoma it has been held that 
there 1s nothing in the statute which 
requires disbarment on conviction in 
the federal courts of a crime in- 
volving moral turpitude—In re 
Green, 16 P (2d) 582, 161 Okl 1 
Conviction of felony operating ipse 

facto to disbar attorney see supra 

§ 21 


Bar of Calfornia, (Cal) 58 P.(24)/66. Duffin v. Commonwealth, 271 &. 


1278. 
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W. 555, 208 Ky. 452. 


§ 39 
§ 39. —— Costs 


Generally, In the absence of statutes providing there- 
for, costs cannot be recovered by elther party. 

While, under statutes in some jurisdictions, the 
court may adjudge, in its discretion, that the ac- 
cused pay a part or all of the costs involved in the 
proceeding,®7 and although in some cases the couris 
have adjudged that accused should pay the costs or 
a part thereof, seemingly as a part of his punish- 
ment,68 generally, in the absence of a statute giving 
costs in such cases, the rule 1s that none can be re- 
covered by either party,®® except perhaps where the 
court finds that the proceedings have been instituted 


67. SD—In re Wilmarth, 172 NW 
921, 42 SD 76 

Wis—State v Sodorberg, 255 N.W. 
906, 215 Wis 571. 

6CJ p 618 note 60. 


Particular items 

(1) Under a statute providing that 
the costs of a reference shall be 
paid by the county, etc, and that the 
court in its discretion may tax the 
costs for necessary disbursements 
against accused, it has been held 
that the fees of the referees, the per 
diem and muleage of the stenographer 
reporting and transcribing the teati- 
mony, and the charges of such 
stenographer for a transcript of the 
evidence are not chargeable against 
accused—In re Bartleit, 198 NW. 
125, 47 SD 270—In re Egan, 160 N 
W 814, 388 SD 4224, modfying 159 
N.W. 898, 87 SD. 642—6 CJ p 613 
note 60 [c] (1). 

(2) Carbon copies of the transcript 
of testimony to be furnished in dis- 
oarment proceedings are not neces- 
sary and not properly taxable against 
accused.—iIn re Hgan, 159 NW. 398, 
37 SD. 642, modified on other 
grounds 160 NW. 814, 88 SD 224 


(8) Expenses of an insanity ex- 
pert in disbarment proceedings when 
brought from without the state are 
properly chargeable against accused 
only to the amount of witness’ fee 
and mileage from the state line—In 
re Hgan, 159 NW. 893, 87 SD. 642, 
modified on other grounds 160 N.W. 
814, 38 SD. 224 


Effect of unnecessary payment by 
county 

(1) The fact that the disburse- 
ments in such proceeding have been 
paid by the county has been held not 
to affect the mght to tax them 
against accused, the county being 
clearly entitled to reimbursement — 
In re Egan, 160 NW 814, 38 SD. 
224, modifying 159 NW. 398, 87 SD. 
642. 

(2) It is no objection that the 
judgment will be in favor of the 
state, as it will of necessity be for 
the benefit of the county—In re 
Egan, 159 NW. 3893, 37 SD. 642, 


ATTORNEY AND CLIENT 


7 C.Jd.8. 


in bad faith, when it may adjudge costs against the 


petitioner.70 


modified on other grounds 160 N.W. 
814, 38 SD 224 
Wotlce and opportunrty to urgs ob- 
jections 

An objection that 1t 1s sought to 
tax the costs against accused without 
notice to him and without giving him 
any opportunity to file and urge ob- 
jections ta without merit where such 
opportunity 1s given before the costs 
are taxed against him—In re Egan, 
159 NW. 393, 87 SD 642, modified 
on other grounds 160 NW 814, 88 8 
D 224 


mm the Zalands, 1n ac- 
cordance with the statute, the ac- 
cused attorney will be adjudged to 
pay whatever costs have becn in- 
curred by him in a disbarment pro- 
ceeding—In re Adriatico, 7 Philip- 
pine 178, 5 Off Gaz 52 


68. Mont—In re Hansen, 54 P (2d) 
882 

NM-—In re Zinn, 42 P (2d) 776, 39 
NM 161. 

Okl—In re Connell, 192 P 6564, 79 
OEKL 2123. 

Utah—In re Hanson, 158 P, 778, 48 
Utah 163. 


meferee’s and stenographer’s fees 
and other court costs have becn held 
chargeable against accused—In re 
Hanson, 158 P 778, 48 Utah 163 


68. In re Marron & Wood, 165 P 
216, 22 NM 6501, granting motion 
In re Marron, 160 P 391, 23 NM 
252, LRA1917B 378—6 CJ p 618 
note 61 


Applicability of genetal statute 

(1) In at least one jurisdiction it 
has been held that a statute govern- 
ing costs in all civil actions or pro- 
ceedings 18 not applicable to disbar- 
ment proceedings—In re Marron & 
Wood, 165 P 216, 22 NM 6501, grant- 
ing motion In re Marron, 160 P. 891, 
22 NM 3253, LL. R.A1917B $78. 


(2) In another jurisdiction it has 
been held that cosis are taxable un- 
der a general statute authorizing 
courts to award and apportion costs 
in their discretion—In re Wilcox, 
185 P 995, 90 Kan 646. 
6CJ. p 614 note 64 
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Liahhity of state or county. Under statutes pro- 
viding that a disbarment proceeding must be con- 
ducted in the name of the state and that, in all civil 
actions prosecuted in the name of the state by an of- 
ficer duly authorized for that purpose, the state shall 
be liable for costs 1n the same cases and to the same 
extent as private parties, it has been held that the 
state, rather than the county, 1s liable for the costs of 
a disbarment proceeding.72 


On appeal costs have been held to be governed by 
the appeal rules and statutes.72 


Statute prohibiting costs not invalid 

A statute which provides that in 
disbarment proceedings commenced 
of the court’s own motion the court 
must direct some attorney to draw 
up the accusation, and that in such 
case no allowance of costs shall be 
made for the payment of attorney's 
fecs, 18 not unconstitutional —Brown 
v Warren County, 185 N.W 4, 187 N 
W 474, 156 Iowa 20, 422 LRA(NS) 
527, Ann Cas 1915B 185 


7. In re Wilmarth, 172 NW. 921, 
42 8D 76—In re Polley, 159 NW. 
43, 37 SD 652%—6 CJ. p 613 note 
61 [b], p 614 note 62 


Where there is no finding of in. 
proper motive of the accuser in pre- 
ferring the charges, accused cannot 
be awarded judgment for his neces- 
sary expenditures under a statute re- 
lating to the taxing of costs in such 
cases when it 1s determined that the 
charges were unfounded and that the 
accusation was made without prob- 
able cause and influenced by i:mprop- 
er motives—In re Polley, 159 N.W. 
42,37 8D 523. 


71. Committee on Grievances of 
North Carolina Bar Ass’n v Strick- 
land, 161 SH 76, 201 NC 619 

Liability of county for costs of in- 
vestigating objections to admission 
of attorney from another jurisdic- 
tion see supra § 15 


72 Houtchens v State, (Tex Com. 
App) 74 SW (2d) 976, granting 
motion 63 SW (2d) 1011, reversing 
(Civ App) 47 SW.(3d) 679—6 C 
J p 614 note 66. 


ee ee oe 
a 


(1) Attorneys signing a complaint 
in disbarment proceeding did not 
make themselves parties to litigation 
or liable for costs on appeal on re- 
versal of disbarment judgments by 
the commission of appeals.—IlIoutch- 
ens v State, (Tex Com App) 74 SW 
(2d) 976, granling motion 63 SW. 
(2d) 1011, reversing (Civ App.) 47 S. 
W (2d) 679. 

(2) The minutes of the commission 


of appeals may be corrected after re- 
versal of judgments disbarring an at- 


7 C.Jd.58. 
§ 40. Operation and Effect 


The effect of disbarment or suspension is governed by 
the law in force at the time, and generally the attorney 
loses every privilege to which his license entitled him 
while the order of disbarment or suspension is opera- 
tive, and violation of such order constitutes contempt. 


The law 1n force at the time of the judgment or or- 
der in disbarment proceedings governs the conse- 
quences thereof.78 Generally, as regards the effect 
of disbarment the authorities are uniform that it 
deprives the party disbarred of every privilege to 
which his license had entitled him,74 but suspension 
operates simply to deprive an attorney temporarily 
of the right to practice his profession and does not 
oust him from his office 75 


While, in some jurisdictions, an order of suspen- 
sion or disbarment deprives the atiorney not only 
of his privileges in the court making the order of 
suspension or disbarment, but also his privileges in 
all courts of the state,76 it has been held in other 
jurisdictions that a disbarred attorney has the right 
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to practice in inferior courts where admission to 
the bar is not required in order to practice therein,?” 
and it has also been held that disbarment in one court 
will not affect the mght to appear before an inde- 
pendent tribunal.78 Thus disbarment in a state court 
does not 1pso facto deprive an attorney of his right 
to appear in the federal courts,79 although it seems 
that, where the highest court of a state has revok- 
ed an attorney’s license to practice, his license to 
practice in the federal courts of that state should be 
revoked as a matter of course,29 and the courts of 
other states, if aware of his disbarment, will general- 
ly refuse him permission to appear before them 81 


Appearing propria persona. An order of suspen- 
sion or disbarment generally prevents an attorney’s 
appearance in court only as an attorney for another,®2 
and does not extend to prevent an appearance for 
himself on a cause of action in his own favor or on 
a cause that has been transferred to him in good 
faith 83 


torney to show taxation of costs 
against the state, as the commission 
intended, instead of attorneys sign- 
ing the complaint in a disbarment 
proceeding —Houtchens v State, su- 
pra 


73. Attorney, General v Lane, 243 
NW 6, 259 Mich 283, certiorari 
denied Lane v Voorhies, 68 SCt 
115, 287 US $54, 77 LEHd 665 


¥4. People v Fumbert, 282 P 263, 
86 Colo 426—-6 CJ p 614 note 66. 


Power of attorney 

While under the disability of such 
a decree the attorney cannot, as such, 
act under a power of attorney — 
Paul v Purcell, 1 Browne (Pa) 348 


Disbarment as terminating relation- 
ship between attorney and client, 
or as terminating the contract of 
employment see infra § 111 


75. Mo-— State ex rel McAllster v. 
Sanderron, 317 SW. 60, 280 Mo 
258 

Tex—McBrayer v Cravens, Dargan 
& Roberts, (ComApp) 265 SW. 
694, reversing Cravens, Dargan & 
Roberts v McBrayer, (Civ App.) 
2565 SW 994 

€CJ p 614 note 74 


Wot reqiuured to obtain new license 

The efiect of a judgment suspend- 
ing an attorncy for twelve months 
was to take nway from him the bene- 
fit of his license durimg the period of 
his suspension, not to extinguish it, 
and at the expiration of the twelve 
months he is entitled to practice 
without procuring a new lcense— 
State ex rel McAllister v. Sanderson, 
217 SW. 60, 280 Mo. 268. 


76 NM—State v Marron, 167 P 
9, 22 N.M. 682, LRA.1918B 217. 


Ohio-—-State v Brough, 15 Ohio Cir 

Ct(NS) 97 
6 CJ p 614 note 67. 

Inferior courts not requiring admis. 
#107. 

Under a statute defining the effect 
of suspension or disbarment to be to 
deprive the attorney of the mght to 
appear in any of the courts of the 
state, 1t has been held that a sus- 
pended or disbarred attorney is pre- 
cluded from practicing even in those 
courts where no order of admission 
to the practice of law is required — 
State v Marron, 167 P. 9, 32 NM 
632, LRA1918B 217. 


77. Ex parte Hittson, 178 P. 149, 39 
CalApn 91 


78. Bradley v Fisher, (DC) 18 
Wall (US) 3385, 20 L Hd 646—6 C 
J p 614 note 69 


79. In re Thatcher, (CC & DC 
Obio) 190 F 969, affirmed 212 F 
801, 129 CCA 255—6 CJ. p 614 
note 70 


60. In re Barton, (DCCal) 54 F. 
(24) 810—6 CJ p 614 note 71. 


Federal court will recognize judg- 
ment of state court, subject to 


exceptions 

The federal courts will recognize 
the condition created by a judgment 
of dusbarment or suspension of a 
state court, unless the attorney 
shows good cause to the contrary, as 
by showing that the state procedure 
was wanting 10 due process because 
of lack of notice or opportunity to be 
heard, or that there was such want 
of proof as to the facts found as to 
give rise to a clear conviction that 
the decision should not be followed, 
or that there existed some grave 
reason which convinces the court 
that it would be a violation of its 
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duty to disbar or suspend on the 
basis of the state court’s order— 
Selling v Radford, (Wash.) 87 SCt 
877, 248 US 46, 61 LHé 686, Ann 
Cas1917D 569—In re Barton, (DC 
Cal) 54 F (2d) 810. 


81. Danforth v Hgan, 119 N W. 1021, 
28 SD 43, 189 AmSR 1080, 20 
Ann Cas 418—-6 CJ. p 614 note 68 


$2. Phlbrook v San Francisco Su- 
perCt, 48 P 402, 111 Cal. 81 


83. Leonard v Toledo, 8. L. & W 
R Co, (DCOr) 232 F. 281—6 CJ. 
p 615 note 76 


(1) A statute prohibiting a disbar- 
red attorney from prosecuting an ac- 
tion in propria persona where the 
subject of such action has been as- 
signed to him subsequent to the en- 
try of the judgment of disbarment 
has been held invalid where there 
was an outright assignment of the 
chose in action—O'Connell v. Jud- 
nich, 285 P. 664, 71 CalApp. 886 


(2) But, where the assignment 
was for the purposes of collection 
only, such statute has been held not 
invalid —Koepple v. Morrison, 367 P. 
590, 84 CalApp 1387 


Appearing for corporation where 
owning all capital stock 

The right of a disbarred attorney 
as a party to a suit in court to ap- 
pear in person therein does not en- 
title him to appear for a corpora- 
tion, even if he owns all its capital 
stock —Cary & Co v. F. B. Satter- 
lee & Co., 208 NW. 408, 166 Munn. 
507 


Contingent fee contract does not 
give the attorney such an interest 
in the case as to entitle him to ap- 
pear therem after its removal to a 


§ 40 


Rights of citizenship are not affected by disbar- 
ment.84 


Offenses. An attorney who attempts to practice 
law, while an order of suspension or disbarment 1s 
in effect, 1s guilty of contempt,85 and the common- 
law rule that a person cited for contempt may ac- 
quit himself by an oath denying the charge has been 
held not applicable to a charge of practicing law 
by a disbarred attorney, especially where the acts 
charged and established are not ambiguous 86 A 
pardon granted to an attorney convicted of crime 
does not affect the court’s authority in contempt pro- 
ceedings for practicing law after disbarment, where 
such pardon was granted after the occurrence of 
the acts constituting the contempt 87 


Conduct of a disbarred attorney in holding him- 
self out as competent to draw all legal papers is a 
violation of a law forbidding persons, not members 
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of the bar, from holding themselves out to the pub- 
lic as being entitled to practice law.®8 


Reinstatement 


a. In general 
b. Procedure 


§ 41. 


a. In General 


An order or Judgment of disbarment Is not final and 
conclusive in that a disbarred attorney may not be rein- 
stated to the practice of the law under proper circum- 
etances 

Whule an order or judgment of disbarment is not 
necessarily final or conclusive for all time, and an 
aitorney who has been disbarred may be reinstated, 
on motion or application, for reasons satisfactory 
to the court,®9 neveriheless on a petition for rein- 
statement, the court will not consider alleged errors 
in the disbarment proceeding ,°9 nor will it consider 


federal court which had disbarred 
him —Leonard v Toledo, St L & W. 
R Co, (DCOr) 232 F 281 


8% U.8—Philbrook v Newman, (C 
C Cal.) 85 B 189 

Ohio —In re Thatcher, 93 NH 895, 
83 Ohio St. 246, Ann Cas 1912A 810 


e5. US—Bowles v. U 8S, (CCA 
Md) 50 BF (2d) 848, certiorari de- 
mied 52 SCt 29, 284 US 648, 76 
Ld 650 

Colo—People wv Humbert, 282 P 
268, 86 Colo 426 

N Y.—In re Koffler, 258 NYS. 611, 
286 AppDiv 240 

SD—In re Sullivan, 266 NW 601 

18 CJ p 12 note 86 


Gonduct held to constitute con- 


tempt 

(1) Holding himself out as an at- 
torney by keeping open an office and 
displaying @ sign indicating that it 
was a law office and by using station- 
ery indicating that he was an attor- 
ney—State v Marron, 167 P. 9, 
22 NM 682, L.RAi918B 217—6 CJ. 
p 614 note 74 [b] 


(2) Remaimmng ment with kKnowl- 
edge that his name was appearing in 
directories as an attorney —People v. 
Humbert, 282 P 268, 86 Colo 426— 
People v. Norton, 104 P 605, 44 Colo 
258. 

(3) The drawing of pleadings and 
the preparing of a case for tmal in 
the district court 1s practicing the le- 
gal profession therein, whether the 
attorney signs his own name or the 
name of some other attorney, and 1s 
a violation of duty by the attorney 
who had been suspended from prac- 
tioing in the district court —State v. 
Fisher, 174 NW 820,108 Neb 786. 
Contempt of disbarring court 

One holding himself out as a prac- 
tieing attorney after disbarment 1s 
guilly of contempt of the disbarring 
court —Bowles v. U. &., (CC AMd) 


50 BF (2d) 848, certiorari denied 52 8 
Ct 29, 284 US 648, 76 L.Ed. 550 


Additional testimony 

In a contempt proceeding, there 
was no necessity for taking addition- 
al testimony, twhere respondent, 1n 
open court, represented himself to 
the judge as a practicing attorney, 
and the falsity of the representa- 
tions was established by answer un- 
der oath, respondent being given an 
opportunity to produce evidence in 
explanation of the charges, 1f he so 
desired—Bowles v U 8, (CCA 
Md) 60 F (2d) 848, certiorar1: de- 
nied 562 SCt. 29, 284 US 648, 76 L 
Ed 650 


86. Bowles vy Laws, 59 AppDC 899, 
45 3.(2d) 669, certiorar: denied 51 
SCt 488, 283 US 841, 75 LHd 
1452 


87. Bowles v Laws, supra 


88. Childs v Smeltzer, 18 Pa Dist & 
Co 89 


$9. Ala-—Ex parte Peters, 
648, 195 Ala. 67 

Cal—In re Cate, 212 P 694, 60 Cal 
App 2798—Bar Ass’n of San Fran- 
cisco v Cantrell, 200 P 968, 53 
CalApp 7658. 

Miss——Ex parte Marshall, 147 So 
791, 165 Moss. 528—Hx parte Med- 
mond, 82 So 6518, 120 Miss 636 

NJ—In re Harris, 95 A 761, 88 N 
J Law 18 

Ohio —-In re Sparks, 13 Ohio CrrCt 
(N 8.) 360 

Okl—In re Snodgrass, 36 P.(2d) 756, 
166 Okl 156 

Pa—In re McKenna, 22 PaDist. & 
Co 485 

Tex—Burns v State, (Civ App) 76 
SW (2d) 172, error granted 

Wash—tiIn re Bruener, 34 P (2d) 437, 
178 Wash. 165 

6 CJ p 616 note 79 
Zt is not the policy of the law that 

an attorney who has been disbarred 
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for misconduct shall never be read- 
mitted to practice —In re Nisbet, 246 
P 120, 77 CalApp 260 


Particular statute construed 

Code (1906) § 3223 (Hemingway 
Code § 200), providing that a dishar- 
red attorney shall never afto: ward 
be permitted to act as attorney or 
counsolor 1 any court of the state, 
does not preclude the circuit court 
from acting on the mezits of a peti- 
ton by a disbarred attorney for re- 
instatement, and it may restore such 
attorney to his privileges —Ex parte 
Redmond, 82 So 6135, 120 Miss 636 


Not a modification or vacation of 
judgmont of disbarment 

The reimstatement of a disbarred 
atiorney is not a modification or va- 
cation of the judgment of disbar- 
ment within the rule that judgments 
pass beyond the court’s power and 
control after the lapse of the term 
at which they were rendered —Hx 
parte Peters, 70 So 648,195 Ala 67-— 
In re Pleming, 8 P (2d) 10638, 36 N. 
M 93 


Judgment disbarring an attorney is 
not res judicata on an application for 
reinstatement-—-Burns v State, (Tex 
CivApp) 76 SW6(2d) 172, error 
granted—In re Bruoner, 34 P (2d) 
437, 178 Wash. 165. 

Suspension judgment as not res jv- 
dicata where court determines 
otherwise as to propriety of such 
order see supra § 36 


Order denying reinstatement not res 
jadicata 

An order denying reinstatement to 
@ disbarred attorney has been held 
not res judicata so as to preclude a 
consideration on the merits of a 
later application for reinstatement. 
—In re Bruener, 34 P (2d) 487, 178 
Wash 166. 


90. In re Kaufmann, 157 NB 730, 
245 NY. 428, reversing 211 N.Y.S. 


7 CJS. 


the question whether disbarment was warranted 91 
The effect of a judgment of disbarment will not be 
lightly set aside,9° and a mere sentimental belief that 
the erring lawyer has been punished enough does not 
justify his reinstatement,®8 as the court, on a pett- 
tion for reinstatement, has a solemn duty to the legal 
profession and to the public which must be performed 
without regard to feelings of sympathy.9¢ Evidence 
of reformation is required before applicant 1s en- 
titled to remstatement,95 notwithstanding the attor- 
ney has received a pardon following his conviction,96 
and the requirements for reinstatement have been 
held to be the same as for original admission to the 
bar,§7 except that the court may require a greater 
degree of proof than in an original admission (infra 
§ 41 b). 

An attorney who is no longer a bona fide resident 
of the state 1s not eligible for reinstatement,98 nor 
18 an attoiney, voluntarily withdrawing his name 
from the roll and stipulating that he would not ap- 
ply for reinstatement 1f the mformation for disbar- 
ment was dismissed, eligible for reznstatement,99 and 
an attorney who refused to participate in proceed- 
ings for his disbarment has been held not entitled 
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to seek reinstatement on the ground of newly dis- 
covered evidence.t Where an order admitting the 
petitioner to the bar was set aside for fraud, in legal 
effect the petitioner was never an attorney and can- 
not be reinstated,? and an intention not to enter the 
practice in the state if reinstated has been held not 
persuasive on consideration of a petition for rein- 
statement.8 An application for restatement will be 
denied where applicant has practiced law, directly 
or indirectly,4 and an application for reinstatement, 
the attorney having been suspended indefinitely, has 
been held to present a moot question where, pend- 
ing such application, the court admitting him had re- 
voked his license to practice.® 


Effect of pordon. Ordinarily a pardon does not 
extend to disbarment proceedings or require a court 
to reinstate an attorney,® but does no more than 
open the door to an inquiry that would otherwise be 
barred,? although, in at least one jurisdiction, a full 
pardon has been held to absolve the attorney from 
all the consequences of an order of disbarment made 
under a statute providing that, on conviction of a 
felony, the court in which the attorney shall have 


256, 218 App Div 666—In re Lind- 
heim, 211 NYS 261, 218 App Div. 
560 

91. Vaughan v. State Bar of Call- 
fornia, 284 P 909, 208 Cal 740. 


Petition based on alleged errors in 
disbarment proceeding 

Where an attorney, having been 
disbarred, applied for remstatement 
for alleged errors in the order for 
disbarment, the sole question was 
whether the order of disbarment was 
right in substance, and the objection 
that no hearing was grantcd was of 
no avail, where on the application 
for reinstatement there was a hear- 
ing, and the order was sustained — 
In re Shepard, 170 P. 442, 85 Cal App 
492. 


92. In re Cate, 212 P 694, 60 Cal 
App. 279 
Reinstatement should be dificult, 
rather than easy, to obtain—In re 
Morton, 248 P 32, 75 CalApp 497. 


93. In re Morton, supra—In re 
O’Connell, 222 P. 625, 64 CaLApp 
673—In re Cate, 212 P. 694, 60 Cal 
App. 279 


o& In re O'Keefe, 205 P. 667, 62 
Mont. 534. 


Affidavits as to llness immaterial 

Physicians’ affidavits as to the 1ll- 
ness of applicant for reinstatement 
as an attorney have been held im- 
material —In re Ngan, 218 N.W 1, 52 
SD. 894 


95. State v. Priest, 242 N.W. 433, 
123 Neb. 241. 


$6. Cal—In re Lavine, 
161, 2 Cal (2d) 324, modified on 
other grounds and rehearing de- 
nied 42 P (2d) $11, 2 Cal (2d) 324 

Fla—Branch v. State, 163 80. 48. 


97. Ex parte Marshall, 147 So 791, 
165 Miss 623 


98 Mich—In re Salsbury, 186 NW. 
404, 217 Mach 260 
NM—In re Fleming, 8 P (2d) 1063, 
86 NM. 93 
Vacation of order of disbarment 
Where a disbarred attorney, since 
his disbarment, has by a life of rec- 
tilude demonstrated that he is pos- 
sesscd of moral character sufficient 
again to be a member of the bar, 
but he has become a nonresident, he 
cannot be reinstated, residence being 
@ necessary qualification, but the or- 
der of disbarment will be vacated — 
In re Salsbury, 186 N.W. 404, 317 
Mich 260. 


89. People vy. Reed, 173 NEL 7732, 341 
Ill 6573. 


1. In re O’Brien, 118 A 6327, 95 Vt 
167,14 ALR 868. 


2. Cal—aIn ré Lasley, 254 P 913, 81 
CalApp 719. 

Ky—Commonwealth v. Defever, 45 
S.W.(2d) 489, 241 Ky. 884. 


3 Iowa—State v. Maxey, 186 N.W 
40. 

S5D—In re Egan, 161 NW. 1008, 88 
SD 458, denying motion 157 NW. 
810, 37 SD. 159. 


* Cal—tIn re McKelvey, 255 P. 834, 
82 CalApp. 426 


815 


41 P.(2d)) Wash—In re Gowan, 251 P. 778, 141 


‘Wash 6528. 


Acts held not violation of disbarment 
order 

Himployment of a disbarred attor- 
ney as a law office clerk at a small 
salary, and giving advice to the em- 
ployer’s clients on small matters has 
been held not to prevent reinstate- 
ment—In re McKelvey, 255 P 884, 
82 CalApp 426 


& In re Jacobsen, 289 P. 159, 209 
Cal 65389 


@ Fla—Branch v. State, 168 So 48 

Ga—Payne v. State, (App) 183 SE 
638 

6 C.J. p 615 note 79 [b]. 


Beason for rule 

Where an attorney was guilty of 
misconduct for which he was both 
disbarred and criminally prosecuted 
and convicted, he did not forfeit his 
Tight to practice law because of the 
conviction of the crime, but because 
of the adjudication that he had heen 
guilty of conduct which showed bim 
to be a person unfit to engage in 
practicing law, and a pardon wiping 
out such conviction will not reinstate 
him as a practicing attorney — 
Branch v. State, (Fla.) 163 So. 48, 


7 La—State v. Gowland, 140 So. 
500, 174 La 3651 

NY—In re Kaufmann, 157 NB 730, 
245 NY. 428, reversing 311 N Y.S 
266, 218 App Div. 555—~In re Lind- 
heim, 211 N.Y.S 261, 213 App Div. 
560. 
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been convicted shall enter an order disbarring such 
convict.8 

Statutes effecting reinstatement. A special stat- 
ute purporting to reinstate a disbarred attorney 1s 
invalid,? and a pardon statute, in so far as purport- 
ing to reinstate or direct reinstatement of a disbarred 
attorney without a showing of moral rehabilitation. 
has been held invalid.1° 

The decisive questions on an application for rein- 
statement are whether applicant is of “good moral 
character” in the sense 1n which that phrase 1s used 
when applied to attorneys at law and 1s a fit and prop- 
er person to be intrusted with the privileges of the 
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office of an attorney,!1 and whether his mental qual- 
ifications are such as to enable him to discharge ef- 
ficiently his duty to the public,12 and the moral at- 
tributes of the petitioner are to be regarded as sep- 
arate and distinct from his mental qualifications 18 
However, the time between disbarment and rein- 
statement of an attorney is not necessarily an es- 
sence in an action to restore a disbarred attorney 
to the practice of the law.14 


b. Procedure 


(1) In general 
(2) Reference 


& Ex parte Crisler, 132 So. 108, 169 
Miss 247 


& Ohio—State v. Brough, 83 Ohio 


Car.Ct 257. 


Wis—State v. Cannon, 240 N.W. 441, 


206 Wis. 874. 
10. 


P (2d) 811, 2 Cal (2d) 324 


121. Cal—kKepler v State 
California, 18 P (2d) 609, 216 Cal 


52—Vaughan v. State Bar of Cal- 
fornia, 284 P 909, 2308 Cal. 740— 
Petition of Morganstern, 259 P. 90, 
85 CalApp. 118—In re La Motte, 
247 P 624, 77 CalApp. 783—~In re 
Cate, 247 P 231, 77 CalApp 495— 


In re Morton, 248 P. 82, 75 Cal 
App 497—In re O'Connell, 222 P 


625, 64 CalApp 6738—In re Cate, 
212 P. 694, 60 CalApp 279~~In re 


Mash, 179 P 897, 89 Cal App. 548 


Conn—In re Kone, 9f A. 807, 90 


Conn 440 
Fla—Branch v State, 168 So 48. 
Miss——-Ex parte Marshall, 147 So 
791, 165 Miss. 623. 


Neb—State v. Priest, 242 N.W. 488, 


123 Neb 241 
SD—In re Hgan, 218 NW. 1, 52 S 
D 394 


Wash —In re Bruener, 84 P (2d) 487, 


178 Wash 166. 
WVa—In re Daugherty, 
402, 103 W Va 7. 
€ CJ. p 615 note 81. 
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Gourt must use every legitimate 
channel open in seeking information 
to the moral fitness of a ds- 
barred attorney for reinstatement — 
In re Egan, 218 N.W.1,52 SD 391— 


Petition of Morrison, 186 N.W. 556, 
45 SD. 128. 


Conviction for a felony has been 
held not to prevent the court’s in- 
quiring into the attorney’s fitness to 
practice on a petition for reinstate- 
ment after a reversal of the convic- 
tion or the granting of a pardon, 
and, after the granting of a pardon, 
the court is required to consider the 
fitness of applicant to practice when 
he petitions for reinstatement —In 
re Kaufmann, 157 NH 780, 245 N.Y 


In re Lavine, 41 P.(2d) 161, 2 
Cal (2d) 824, modtfied on other 
grounds and rehearing denied 43 


Bar of 


423, reversing 2311 NYS 4256, 213 
App Div 6556—In re Krufmann, 228 
NYS 3849, 228 AppDiv 2998—In re 
Lindheim, 211 N.Y.S. 261, 218 App 
Div. 560 


Matters conmdered in determining 
moral fitness 

(1) All circumstances bearing on 
question whether attorney was fit, 
notwithstanding judgment suspend- 
ing him was indefimte and condition- 
ed on his showing the court that he 
would not be guilty of such conduct 
as that involved in the disbarment 
proceedings —State v Cannon, 240 N 
W 441, 206 Wis. 374 


(2) Applicant’s character and 
standing 1n community 1n which he 
resided prior to disbarment, ethical 
standards which he observed in prac- 
tice of law, character of charge for 
which he was disbarred, bis conduct 
subsequent to disbarment, and tume 
that has elapsed between disbarment 


and application fur reinstatement — 


In re Bruener, 84 P.(2d) 487, 178 
Wash 165. 


(8) Conduct of applicant pmor to 
disbarment —Hx parte Marshall, 147 
So 791, 165 Miss 523 


(4) Events occurring before the 
disbarment of the petitioner and not 


then called to the court’s attention — 


In re Riccardi, 261 P. 650, 80 Cal 
App 66 


(5) Former record of disbarred at- 
torney, admitting misconduct and as- 
serting reformation on application 
for reinstatement, must be considered 
with conduct after disbarment —In 
re Egan, 218 NW. 1, 652 SD 394 


(6) Where an attorney was dis- 
barred because of his conviction in 
the federal court, the distzict court 
of appeal on application for rein- 
statement, opposed Ly the bar asso- 
clation on the ground that the record 
made on the trial shows him to be 
devoid of that fundamental moral 
perception and personal intemiity re- 
quired of atto1ineys, wi]] examine the 
evidence adduced during hig trial in 
the fedcral court —In re Stevens, 210 
P 442, 69 CalApp 261, 
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(7) A suspended attorney could not 
be refused reinstatement merely be- 
cause of publicly criticizing courts 
during political campaign, although 
without foundation, and court will 
not inquire into his motive—State v. 
Cannon, 240 NW 441, 206 Wis 3874 


(8) Attorney’s attitude in his cam- 
paigns for judicial office could be 
considered only in so far ag refiect- 
ing his character, apart from his dis- 
position to criticize courts —State v. 
Cannon, supra. 


12. In re La Motte, 247 P 624, 77 


CaLApp 783~—In re Cate, 217 P 
281, 77 CalApp 496. 


Procedure to be followed 


(1) All appleants for readmission 
after disbarment are not required to 
submit to reexamination as to their 
mental qualifications, as requircd of 
original applicants by Code Civ Proc. 
§§ 276, 277, but the question of re- 


examination by the board of bar ex- 
aminers should be left to the sound 
discretion of the court—In re Cate, 


241 P 95, 197 Cal. 796—In re Stevens, 
241 P 88, 197 Cal. 408 


(2) Hxamimation as to mental at- 
tributes of applicant for reinstate- 
ment as attorney may be of special 
character, depending upon exigencies 
of each particular case—In re Cate, 
247 P 231, 77 CalApp. 495 

(3) Where examination as to men- 
tal attributes of applicant for rein- 
statement as attorney 1s found neces- 


sary, nature thereof will, mm its en- 


tirety, be left for final determination 
of appellate court—In re Cate, 247 
P 3231, 77 CalApp. 495 


13. Petition of Morganstern, 259 P 
90, 85 CalApp 118 


14 In re Snodgrass, 26 P.(2d) 756, 
166 Okl 166. 


ee time to prove reforma. 

leven months’ residence in the 
state after disharment has been held 
not sufficient time to prove reforma- 
tion of gambling habits which caused 
improper acts resulting in disbar- 
ment—Petition of Morganstern, 259 
P. 90, 85 CalApp 113, 


7 CJ.S 
(1) In General 


The method of procedure te obtain reinstatement 
varies In the different jurisdictions, but the proof must 
be sufficient to overcome the court's 


judgment. 


The application or petition for reinstatement is 
addressed to the sound discretion of the court!5 
which will determine the matter on the particular 


facts of each case 16 


Court to which application made 
which an application for reinstatement must be made 
is frequently dependent on constitutional and stat- 
utory provisions.17 In some jurisdictions, the court 
disbarring an attorney has power to reimstate him,18 
and it has been held that, after an attorney has been 
disbarred, the judgment remaining unreversed, he 
cannot apply, as in the first instance, for readmission 
or to another court, but must apply to the court in 
which he was disbarred to be reinstated.19 In oth- 


| 

15. Cal—tIn re Nisbet, 246 P. 120, 77 
CalApp 260. 

Conn —In re Kone, 97 A. 307, 90 Conn. 
440 

Ga—Payne v. State, (App.) 188 8.H. 
638 

Me —Crawford v. Kegan, 184 A. 564, 
125 Me 621. 

Okl —State v. Ledbetter, 18 P.(2d) 
1085, 162 OkL 20. 

Pa—Wilhelm’s Case, 112 A. 560, 269 
Pa 416 

W Va—In re Daugherty, 
402, 108 W Va. 7 


Wot disturbed. on appeal in absonce 
of abuse 

Application by a suspended attor- 
ney for reinstatement 1s addressed to 
the sound discretion of the court, 
whose dctermination thereon will not 
be disturbed unless applicant was 
deprived of an opportunity to be 
heard, a fair hearing and investiga- 
tion, and a rensonable excrcise of 
judicial discretion—In re Kone, 97 
A. 307, 90 Conn 440 


16 In re Snodgrass, 26 P (2d) 756, 
166 Okl 1656 


17. Supreme court has inherent 
power to reinstate an attorney —In 
re Wolff, 136 So 688, 178 La 257. 


District court of appeals has in- 
herent power to reinatate a disbarred 
attorney —In re Cate, (Cal App) 270 
P 968, rchearmg denied 271 P 856, 
and supplemented 273 P 617 


Circmt courts and the supreme 
court ench have juirdiction and 
power to make a decree reinstaiing 
@ disbarred attorney —Branch v 
State, (Fla ) 163 So 48 


Law court without jurisdiction 
Report on an attorney's petition for 
reinstatement cannot be considered 
by a law court, it not being included 
in the enumeration of cases within 
the statute conferring jurisdiction — 


70.3.5 —52 


136 SH 
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er jurisdictions, however, it has been held that an 


former adverse 


application for reinstatement of an attorney disbarred 
by a judgment of a court of competent jurisdiction 


must be treated as an application for admission to 


practice 21 


The court to 


Crawford v. Kegan, 184 A. 564, 125 
Me. 521. 


18  Ala—Ex parte Peters, 70 So 
648, 195 Ala 67. 

Mich—In re Salsbury, 186 NW. 404, 
217 Mich 260 

Miss —Hx parte Redmond, 82 So. 518, 
120 Miss. 536 


19. Ala —EKx parte Peters, 70 So 648, 
195 Ala 67 

Mich —In re Salsbury, 186 NW 404, 
217 Mich 360 

Pa—In re Margolis, 124 A. 439, 280 
Pa 296 

6 CJ p 615 note 85 


Board of examiners without jurisdic. 
tion 
The state board of law examiners, 
created by L (1916) co 107, has no 
jurisdiction as to the reinstatement 
of a disbarred attorney.—Ex parte 
Redmond, 82 So 613, 120 Miss 6536 


20. Cal—In re Lavine, 41 P (2d) 
161, 2 Cal(2d) 324, modified on 
other grounds and rehearing denied 
42 P (2d) 811, 2 Cal(2d) 824—In 
re Cate, (App) 270 P 968, rehear- 
ing denied 271 P. 356, and supple- 
mented 278 P 617—In re Cate, 212 
P. 694, 60 CalApp 279—Danford 
v Superior Court of California 
in and for City and County of San 
Francisco, 198 P 272, 49 Cal App 
208—In re Mash, 179 P 897, 89 Cal 
App 548 

N M—In re Fleming, 8 P (2d) 10638, 
86 NM 93 


Apploation without benefit of pre- 
sa 

Application for reinstatement by a 
disbarred attorney, admitting mis- 
conduct and asserting reformation, 
1s really an application for admis- 
sion to the bar without bencfit of 
presumptions as to character—dIn re 
Egan, 218 NW 1, 52 SD 394 


21. Cal—In re Lavine, 41 P (2d) 
161, 2 Cal(2d) 324, modified on 
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practice, and not as an application to vacate the or- 
der of disbarment,29 and must be addressed to the 
court having jurisdiction to admit an attorney to 


Nature of form of application. The general pro- 
cedure provided by the code for a new trial or re- 
hearing of causes does not apply ,22 nor is the ap- 
plication otherwise to be restricted to a procedure 
in the nature of a bill of review, or governed by other 
equity or common-law rules,?* and a petition to re- 
view the evidence in the disbarment proceeding is 
not the proper procedure to be followed in applying 
for reinstatement 24 While it has been held that the 
application may be made orally by motion,*5 general- 


other grounds and rehearing denied 
42 P (2d) 811, 2 Cal (24) 324—Dan- 
ford v Superior Court of California 
in and for City and County of San 
Francisco, 1938 PF 272, 49 Cal App. 
808—-In re Mash, 179 P. 897, 39 Cal. 
App 5648 

Tex—Burns v. State, (Civ App.) 76 
S'W (2d) 172, error granted 


Supreme court or distmet court of 
appeal 

Notwithstanding Code Civ Proc §& 
276, the supreme court, as well as 
the district courts of appeal, has 
original jurisdiction over applications 
for restoration to practice after dis- 
barment, but the superior court is 
without such jumadiction—In re 
Cate, 241 P 96, 197 Cal 796—In re 
Stevens, 241 P. 88, 1987 Cal 408 


court 

(1) A statute providing that no 
license to practice law shall be 1s- 
sued by any court or authority ex- 
cept by the supreme court has been 
held not invalid as applied to a dis- 
barred attorney who sought restora- 
tion of hus license in the district 
court which disbarred him —Burns 
v State, (TexCiv App) 76 SW (24d) 
172, error granted. 


(2) The word “revoke” within a 
statute providing that j3udgment on 
disbarment may revoke a lhcense en- 
trrely has been held to mean “annul 
by taking back,” and hence a license 
could be restored to a disbarred at- 
torney only by the supreme court 
which issued tlhe license originally.— 
Burns v. State, supra. 


22. In re Bvans, 180 P 217, 48 Utah 
282 


2% In re Evans, supra. 


a In re Meyer, 127 A 698, 3 NJ 
Mise 168 


25. Ex p. Walls, 73 Ind 95. 
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ly, the application is in the form of a petition and 
should be verified,26 and should set forth not only 
the facts touching the proceedings in disbarment, 
with reasons why the petitioner should be reinstat- 
ed,27 but should also in all respects comply with the 
rules applicable to the admission of candidates to 
practice law in the first imstance.?8 


Opposition to application. Any person may op- 
pose the reinstatement of an attorney,?® but ad- 
versary pleadings are not required.®0 


Evidence The burden 1s on applicant to show his 
qualifications for reinstatement?! by positive proof,®3 
although no resistance 1s made to his application.34 
While it has been held that the proper method of 
establishing character and trusiworthiness is by 
recommendations and statements of those 1n a po- 


Reinstatement on court’s own mo-(35. Ex parte Marshall, 147 So. 791, 
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sition to know and judge the petitioner,34 and that 
the opinion of the public, when settled and deliberate, 
1s the highest evidence of good moral character,*5 
the mere formal proof of good character required 
on an original application 1s not enough,®® and a 
petition by attorneys and others, stating that in their 
opinion applicant has been sufficiently punished and 
1s of good moral character, has been held insuffi- 
cient.27 Although under some circumstances, it has 
been held that the attorney should not be subjected 
to the rigid character test applicable to original ap- 
plicants,38 the court may require a greater degree 
of proof than in an original admission,?9 and it has 
been held that the proof must be sufficient to over- 
come the court’s former adverse judgment of ap- 
plicant’s character,!9 and mere present apparent good 
moral character of a petitioner is not sufficient for 


ney’s conduct, was held not to war- 


tion. 

In a disbarment proceeding, the 
supreme court, on iis own motion, 
erdered respondent reinstated as a 
member of the bar—People ex rel 
Colorado Bar Ass’n v Lindsey, 62 
P.(2d) 663, 97 Colo 599 


26. In re Newton, 70 P 6510, 982, 27 
Mont 182 

a7. Bar Association of San Francis- 
co v. Cantrell, 200 P 968, 53 Cal 
App 758—6 CJ p 616 note 89 


ge. In re Newton, 70 P 610, 982, 27 
Mont 182 

Reexamination as to moral and men- 
tal qualifications see supra § 41 a 

29. Ex p Walls, 73 Ind 96. 

30. Ex p Walls, supra 

31. Cal—In re Lavine, 41 P (3d) 
161, 2 Cal (2d) 3824, modified on 
other grounds and rehearing denied 
42 P (2d) 311, 3 Cal(2d) 324— 
Kepler v. State Bar of California, 
18 P (2d) 609, 216 Cal 652—In re 
La Motte, 247 P 631, 77 Cal App 
7383—In re Cate, 247 P 3381, 77 Cal 
App 493. 

Fla—Branch v. State, 163 So 48. 

Ga—Payne v State, (ipp) 188 SE 
638. 

Neb —State v. Priest, 242 N.W. 4383, 
123 Neb 241 

N Y—In re Kaufmann, 157 NE 780, 
345 NY 423, reversing 211 NYS 
256, 213 App Div 555—In re Lind- 
heim, 211 NYS 261, 218 App Div 
560. 

SD—In re Egan, 218 NW 1, 62 8 
D 384—Petilion of Morrison, 186 
NW 6556, 45 SD -133 

W Va—In re Daugherty, 
403, 103 W Va 7. 

6CJ p 616 note 94 


aa. Kepler v State Bar of Califor- 
nia, 18 P (2d) 509, 216 Cal. 52. 
33. Hx p Walla, 78 Ind 96. 


34. In re Snodgrass, 26 P.(2d) 766, 
166 Okl 156. 


136 SE 


165 Miss. 523. 


Mstimate of witnesses intimately 
acquainted with the attorney 1s ad- 
missible on the question of good 
moial character —Ex pa:te Marshall, 
147 So. 791, 165 Miss 528 


36. State v Priest, 242 NW. 433, 
128 Neb 241—8 CJ p 615 note 82 


37. Cal—In re Cate, 212 P 694, 60 
CalApp 279—In re Thompson, 174 
P 86, 87 CalApp 3844 

N J—In re Haiiis, 95 A 761, 88 NJ 
Law 18. 

§ D.—In re Egan, 218 NW. 1, 52 8D 
394 

6€éCJ p 6165 note 83. 


Far from being cogent evidence 
“Personally solicited letters or 
mere signatures obtained to a peti- 
tion, while plenary evidence of the 
unwillingness of such signers to deny 
& personal favor, is very far from be- 
ing cogent evidence of any particu- 
lar state of facts, especially if it ze- 
lates to the moral character of the 
pergon who obtains the letters or 
circulates the petition”—In re Har- 
ris, 95 A 761, 768, 88 NJ Law 18. 


Duty of members cf bar to court 

Members of ihe supreme court bar 
are court officers owing a special 
duty tliereto in petitioning for the 
reinstatement of a disbarred attor- 
ney —In re Egan, 118 NW 1, 52 8S. 
D 394 


uetters of same evidentiary value as 
unverified pciztion 

Attorney's letter to the supreme 
court 18 of as much evidentiary val- 
ue as his signatuie to an unverified 
petition for the reinstatement of a 
disbarred atlorney—In re Hgan, 218 
NW 1, 62 8D. 394. 


Zeinstatement not warranted 

(1) An attorneys’ petition, salgned 
by some to avold embarrassment or 
because of musrepresentations, and 
by others with little knowledge of 
the details of the disbaried attor~ 
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rant his reinstatement —iIn re Egan, 
218 NW 1, 52 8D. 394 


(2) Unverified business men’s peti- 
tion, reciting that 1t was based on 
their personal knowledge of the dis- 
barred attorney’s character, etc, for 
twenty years, was held not to war- 
rant reinstatement, mn view of his 
history during such period—In 1e 
Hgan, supra 


38. State v Cannon, 240 NW. 441, 
206 Wis 374 


oo. Ex parie Marshall, 147 So. 791, 
165 Miss. 623 


Stroager proof required than that on 
mikal admission 

It 18 only res-onable that the per- 
son seeking reinstatement, after dis- 
baiment, should be requircd to pre- 
sent stronger proof of his present 
honesty and intcgiity than one seek- 
ing admission for the first time 
whose character has never been in 
question—Kepler v State Bar of 
Saas 13 P(2d) 509, 216 Cal 


40. Cal—Kepler v State Bar of 
California, supra—In re Cate, 218 
P 694, 60 CalApp. 279 

Neb—State v. Priest, 242 N.W. 433, 
138 Neb 241 

SD—In re Egan, 161 NW 1008, 23 
SD 468, denying motion 157 N WW 
$10, 37 SD 159 

6 CJ. p 615 note 84. 


Hividence held to justify reinstate- 
ment 


Cal—Application of Cruickshank, 259 
P. 67, 85 CalApp 209—In re Ste- 
vens, 257 P 218, 88 Cal.App. 745— 
In re McKelvey, 255 P. 884, 83 Cal 
App 426—In re Rheinschild, 264 
P 931, 82 CalApp i16—~In re La 
Motte, 247 P 624, 77 CalApp 783 
—In re Nisbet, 246 P 120, 77 Cal 
App 260—In re Morton, 243 P 33, 
7 CalApp 497—In re Hahn, 206 
RP. 478, 56 Cal App. 702. 


7 C.J.S. 


reinstatement where his attitude is unchanged as 
to the conduct for which he was disbarred 41 


Operation and effect. To reinstate a disbarred at- 
torney means to invest him again with the right to 


practice,2 but reimstatement of a 


ney is not a surrender of the court’s power to disci- 
pline such attorney on becoming false to his duties,#2 
and it is not a revocation of the order of disbarment, 


Miss—Ex parte Marshall, 147 So 
791, 165 Miss 623. 

Mont —In re Doepker, 271 P 694, 83 
Mont. 815 

N.¥—In re Newell, 208 NYS. 677, 
208 App Div 496. 

Okl—In re Snodgrass, 26 P (2d) 756, 
166 Okl 156—State v Ledbetter, 18 
P.(2d) 1085, 162 Okl 20 

RiI—tIn re Troy, 118 A. 869 

Utah —In re Hilton, 218 P. 2738, 62 
Utah 216 

Wash —In re Bruener, 34 P (2d) 437, 
178 Wash 165 

Wis—State v Cannon, 240 NW. 441, 
206 Wis 874 

6 CJ. p 616 note 84 [da]. 


Evidence held to warrant denial of 

remstatement 

US—tIn re Chopak, 20 Cust & Pat 
App 124, 

Cal—-Kepler v State Bar of Califor- 
nia, 18 P (2d) 6509, 216 Cal 6§2— 
In re Kepler, 250 P. 701, 79 Cal 
App 639—In re Ruiccard), 225 P 
625, 64 CalApp 791—In re O’Con- 
nell, 222 P. 626, 64 CalApp 6738— 
In re Stevens, 219 P 1014, 63 Cal 
App 682~—~In re Cate, 212 P 694, 
60 CalApp 279—tIn re Stevens, 210 
P 442, 59 Cal App 261—1In re Cate, 
201 P 964, 54 CalApp. 401—In re 
Shopard, 170 P. 442, 35 CalApp 
493. 

Colo—People ex rel Colorado Bar 
Asa’n v Lindsey, 28 P (2d) 118, 93 
Colo 41 

Iowa —State v Maxey, 186 NW 40 

La—State v Gowland, 140 So. 500, 
174 Lae 3861. 

Neb—State v. Priest, 242 NW. 438, 
128 Neb 241 

N.Y.—In 16 Durst, 268 NYS. 576, 
2387 App Div 686 

§D—In re Hosford, 266 NW 698— 
Petition of Morzison, 186 N'W 656, 
46 SD. 123—In re Egan, 161 NW 
1008, 88 SD 4658, denying motion 
167 NW $810, 87 SD. 169 


False alle or 

(1) False allegation in a petition 
for readnuission as attorney at law 
after a judgment of disbarment has 
been held sufficient of itself to pre- 
clude reinstatement—In re Kepler, 
250 P. 701, 79 Cal App. 639. 


(2) Where an attorney on a prior 
application for reimatatement testi- 
fied falsely to a definite fact within 
his knowledge, he should not be re- 
instated—In re Kone, 97 A. 307, 90 
Conn. 440. 
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disbarred attor- 
circumstances, 46 


Recommendation of bar association 

An attorney’s application for rein- 
statement after disbarment will be 
gianted, where recommended by the 
bar association and supported by evi- 
dence of good character —In re Har- 
118, 95 A 761, 88 NJ Law 18—In re 
Wendel, 128 A 245, 8 NJ.Misc 812 
—Petition of Romano, (RI) 162 A 
254—6 CJ p 615 note 84 [b]. 


Belnstatement deniel where mo er- 
ror committed or injustice done 
The court 18 not disposed to exer- 
cise its inherent power to ielnstate 
a disbarred attorney, no matter how 
Sympathetic the members of the 
court might be, unless, perhaps, it 18 
convinced that an error was commit- 
ted, or an injustice done, in render- 
ing the decroe of disbarment —In re 
Wolff, 186 So 683, 178 La 267 


Bestitution of money to clients 

(1) The return of money to clients 
will not be given very much weight, 
as it might depend more on the at- 
torney’s financial ability or other 
favoring circumstances than on re- 
pentance or reformation—State v. 
Priest, 242 NW 488, 123 Neb 241— 
In re Harris, 96 A. 761, 88 NJ Law 
18s—6 CJ p 615 note 84 [c] 


(2) A disbarred attorney’s failure 
to pay the balance due on a judg- 
ment against him has been held to 
justify the board of bar governors’ 
denial of his petition for reinstate- 
ment—Kepler v State Bar of Calh- 
forma, 18 P (2d) 509, 216 Cal. 52 


‘Where disbarment was for acis in- 
volving high degree of moral turpl. 
tude, the attorney should be rein- 
atated only on the most clear and 
convincing or overwhelming proof of 
reform —Petition of Morganstern, 
259 P 90, 86 CalApp 118—In re 
Stevens, 210 P 442, 59 CalApp 251. 


Withdrawal of charge of fraud in 
client’s suit 

An attorney disbarred for fraudu- 
lently appropriating a client’s money 
was held not entitled to reinstate- 
ment, because, in the client’s suit 
against the attorney to recover the 
money allegedly misappropriated, all 
the allegations in the complaint ap- 
pertaining to fraud were stricken by 
consent of counsel, since the willing- 
ness of the immediate parties to 
withdraw the charge of wrongdoing, 
supported by the evidence in the dis- 
barment proceedings, does not af- 
fect the discipline of the attorney.— 
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nor does it relate back in point of time to the dis- 
barment.44 Moreover, the restoration may be provi- 
sional where the attorney's conduct after his dis- 
missal has not been wholly free from blame,*5 and an 
attorney has been partially reinstated under some 


Appeal. An amicus curiz is not a party to a 
proceeding for remstatement and has no right to 


In re Tansey, 180 A. 618, 18 NJ. 
Mise. 731. 


Second reinstatement denied 

(1) A disbarred attorney's apolo- 
gies, regrets, and pledges, similar to 
those relied on in reinstating him 
after a former disbarment, were held 
not to warrant a second reinstate- 
ment—In re Egan, 218 NW. 1, 52 S 
D 394 


(2) An attorney, who had plead- 
ed guilty in a federal court, on an 
indictment, was sentenced to fifteen 
months 1p a federal prison, was par- 
doned after eight months’ impmson- 
ment, and who based a first applica- 
tion for reinstatement as attorney on 
an original guilt and subsequent ex- 
Piation, was not entitled to rein- 
statement or to leave to appeal to the 
court of anpeals, notw.thstanding his 
present claim of innocence and that 
he had pleaded guilty on the under- 
standing that the indictment against 
another would be dismissed—iIn re 
Nitsberg, 289 NYS 8384, 248 App Div. 
282, denying reurgument 288 N.Y S8. 
1077. 


41. In re O'Connell, 2650 P. 390, 199 
Cal 588, 48 ALR 1283. 


mefusal to go into disbarment matter 

The fact that a disbarred attorney, 
seeking reinstatement, z:efused to go 
into the matter invol.cd in the dis- 
barment trial has been held not an 
indication of insufficient repentance, 
where to do so would require an ad- 
mission that he committed a criminal 
offense —-Ex parte Marshall, 147 So 
791, 165 Miss 523. 


43. Cal—In re Cate, 270 P. 968, 16 
hearing denied 271 P 866, and sup- 
plemented 278 P 617 

Mich—tIn re Salsbury, 186 NW 404, 
217 Mich, 260 


43. Ex parte Marshall, 147 So. 791, 
165 Miss 528 


44. In re Salsbury, 186 N.W. 404, 
217 Mich 260 


45. In re Davies, 16 Phila (Pa.) 66. 


46. McGehee v Siate, 38 S W.(2d) 
868, 182 Ark. 1024. 


Reinstatement to allow performance 
of duties of public office 

An attorney suspended from prac- 
tice for one year was relnstated so 
far as the suspension affected his du- 
ties as prosecuting attorney, to 
which office he was elected.—McGe- 
hee v State, 33 S.W.(2d) 368, 182 
Ark. 1024, 
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appeal from a judgment adverse to his contentions.47 
On appeal from a judgment on a petition for rein- 
statement, trial is not de novo, but the review 1s on 
the record, with the right to require additional evi- 
dence if necessary,*® but the court may review the 
findings of fact of the chancellor and is not bound 
by such findings on conflicting evidence.‘9 ‘The ap- 
pellate court will not try the question of the peti- 
tioner’s guilt of crime on an appeal from an order 
denying reinstatement made after the granting of 
a pardon,59 the lower court having supervisory pow- 
ers with respect to the conduct of attorneys and the 
right to summon witnesses to determine such attor- 
ney’s right to reinstatement.51 


(2) Reference 


Under some statutes applications for reinstatement 
may be referred to designated boards for their considera- 
tion, hearing, and report. 


While, as shown above, the court has inherent 
power with regard to hearmg and deciding peti- 
tions for reinstatement, where statutes have been 
enacted providing a procedure before the board of 
governors of the state bar, applicant will be remit- 
ted to the procedure provided.52 The power con- 
ferred upon the board of governors must be exer- 
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cised in accordance with the provisions governing 
admissions,58 and with orders of the court defin- 
ing their powers and prescribing their duties.54 The 
petitioner should be given the fullest opportunity 
to meet all derogatory evidence,55 and the findings 
of fact should be made on all the evidence.56 After 
hearing the evidence, the board reports the evidence 
together with its findings on the petitioner’s moral 
qualifications, on whether an examination is neces- 
sary, and, 1f so, the character and extent of the ex- 
amination to which applicant should be subjected.57 
Either applicant or respondent may take exceptions 
to any or all the findings of the board,58 and the 
finding as to the mental qualifications of a disbarred 
attorney must be tested by determining where the 
preponderance of evidence lies.59 Where the refer- 
ence is special, with leave to except to the find- 
ings, the court will ascertain where lies the pre- 
pondcerance of the evidence and decide accordingly,60 
and where only one of three referees heard the tes- 
timony, the court will disregard the rule that he who 
hears and observes the witness 1s the best judge of 
the weight of the testumony,®1 but where the findings 
of the board are supported by the evidence, they 
should be affirmed.62 


C. PRIVILEGES, DISABILITIES, AND LIABILITIES OF ATTORNEYS 


§ 42. In General 


An attorney Is entitled to many privileges and ex- 
emptions which are allowed for the protection of his 
clients and the dignity of the court. 


In his capacity as an officer of the court in which 


47. Jones v Cashin, 98 So. 98, 1388 


Board of examiners preferred 


he practices, an attorney 1s entitled to many privi- 
leges and exemptions not enjoyed by private per- 
sons, these are allowed not so much for the benefit 
of the attorney himself as for the protection of his 
clicnt’s interests and of the dignity of the court.88 


will be demed—In re Riccardi, 261 


Miss. 585. 
48. Ex parte Marshall, 147 So 791, 
165 Miss 533 


49. Ex paite Marshall, cupra 


50. In re Kaufinann, 157 NE 739, 
2456 NY 42%, reversing 211 NYS 
236, 218 Arn ™v 656—In re Lind- 
heum, 211 NYS 261, 218 App Div. 
560 

51. In re Kaufmann, 157 NE 1780, 
245 NY 428, 1eversing 211 NY 
S 256, 313 AppDiv 655—In re 
Lindhemm, 211 NYS 261, 213 App 
Niv. 660 


S& In re Cate, (CalApp) 270 P 
968, reheating denied 271 P 3656, 
and supplemented 273 P 617 


Statute not mvalid 

(1) A statute giving the board of 
governors of a state bar the power 
to pass on petitions for reinstatement 
as attorneys did not divest the court 
of jurisdiction to determine a pend- 
ing application—In re Cate, 279 P. 
131, 207 Ca] 443. 

(2) Such statute applies only to 
proceedings thereafter initiated be- 
fore the board —In re Cate, supra. 


On an application for reinstate- 
ment as an attorney, where it 1s de- 
cided that examination of mental and 
moral attributes is necessary, such 
examination will be referred prefer- 
ably to a board of bar examiners, in 
view of Code Civ Proc § 279—In re 
Cate, 217 P 281, 717 CalApp. 4965. 


63. In re Cate, (Cal App) 270 P 968, 
rehearing denied 271 P 856, and 
supplemented 278 P 617. 


5&4. In re Stevens, 257 P. 218, 88 Cal. 
App 745 


imitation as to findings 

Specific designation of the issues 
on refercnce, in proceedings for re- 
admission to the bar, limited the 
powers of the referees to make find- 
ings—In re Stevens, 257 P. 218, 83 
CalApp 17465 


55. In re Cate, 247 P. 231, 77 Cal 
App. 495 
56. In re Cate, supra. 
57. In re Cate, supra. 
wroposed findings not in response 
to any issue formed by the pleadings 
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P. 660, 80 CalApp 66. 


58. In re Cate, 247 P. 231, 77 Cal 
App. 495. 


Mot supported by evidence 

A. politioner for reinstatement can 
avail bimself of the alleged error 
in that the findings of the referees 
are not supported by the evidence, 
but only by a motion for a new trial 
—~In re Riccardi, 251 P. 650, 80 Cal 
App. 66 


59. Application of Cruickshank, 259 
P 67, 85 Cal App. 209 


60. In re Stevens, 257 P. 218, 83 Cal 
App. 745 


Gl. In re Stevens, supra. 


62. In re Cate, 279 P. 181, 207 Cal 
443 


63. Lamb v. Schmitt, (Miss.) 52 S 
Ct 317, 286 US 222, 76 LEa 720, 
affirming (CCA) Schmitt v Lamb, 
48 3.(2d) 533, reversing (DC) 42 
B.(2@) 770, and certiorari granted 
Lamb v Schmitt, 52 SCt 43, 284 
US 609, 76 LEd 621—6 C.J. p 616 
note 965. 


7 C.Jd.8. 


As shown in the title Juries § 153 [35 C.J. p 255 note 
90], an attorney is exempt from service as a juror. 
He also may be exempted from duty as a road over- 
seer and in similar small offices,®4 but not from serv- 
ice in the mulitia unless specially made so by stat- 
ute.65 


A court has inherent authority to protect the nights 
of attorneys practicing before it 86 


§ 43. Privilege as Party to Suit 


Under modern practice, attorneys sue and are sued 
the same as other parties, but the practice was different 
at common law. 


While under modern practice attorneys sue and 
are sued the same as other parties, at common law, 
an attorney had the right to bring suits in which he 
was plaintiff in the court of which he was an at- 
torney and to be proceeded against as defendant by 
bill n the court in which he practiced ,87 the bill 
against him and all notices had to be served per- 
sonally on the attorney or his agent ;68 he could not 
plead his privilege when he was sued jointly ,89 and 
his privilege ceased when he had not practiced for a 
year 70 


§ 44. Privilege from Arrest or Service of 
Process 
a. From arrest 

b. From service of process not 1n arrest 


a. From Arrest 


An attorney Is privileged from arrest while In at- 
tendance on court. 
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At common law, attorneys, as officers of the court 
whose duty it 1s to attend the court in their official 
capacity, are privileged from arrest on mesne proc- 
ess.71 This privilege exists while on the way to 
court, while in attendance on court,?2 and while re- 
turning from court.78 However, an attorney is not 
privileged from arrest while at home,’4 while at- 
tending a master, examiner, or judge out of court,75 
or when sued jointly with another ,76 nor does the 
privilege extend to an attorney who has ceased to 
practice for a year and has betaken himself to an- 
other business or profession.77 The privilege has 
been restricted by statute in some states to cases 
where an attorney 1s 1n actual attendance 1n court,7® 
and the ancient common-law rule has been declared 
not fully applicable to present-day conditions in this 
country 79 


Wasver of privilege. It seems that the privilege 
of an attorney from arrest may be wa:ved.8? 


b. From Service of Process Not in Arrest 


The jurisdictions are not uniform as to the existence 
of the privilege of exemption from service of process not 
in arrest, 

While in some states the exemption does not exist 
at all,81 in a few states the courts have held that at- 
torneys at law, while in attendance on court, are 
exempt from the service of summons or other proc- 
ess not in arrest 82 Also, in some jurisdictions, the 
privilege of exemption from service of process of 
nonresident witnesses and suitors has been held to 
be applicable to nonresident attorneys 88 However, 


@. Rcspublica v Fisher, 1 Yeates 
(Pa) 350 

656. N Y—In re Bliss, 9 Johns 347 

Pa—Rcspublica v Fisher, 1 Yeates 
360 

Disability of attorney of a party to 
instrument to receive such instru- 
ment in escrow see Escrows j 7 
[21 CJ p 877 notes 26, 27] 

€8. In re Post's Estate, 279 NYS 
408, 155 Misc 389 

@7. Scott v Van Alstyne, 9 Johns 
(NY) 216—Hinmet’s Case, 2 Cal 
(NY) 886—6 CJ p 616 note 1. 

68 Lawrence v Warner, 1 Cow.(N 
Y) 198&—€ CJ. p 616 note 2 

69. Chenango Bank v. Root, 4 Cow 
(NY) 126—6 CJ. p 616 note 4 

70. Brooks v Patterson, 2 Johns. 
Caa (NY) 102. 

7i. Ogden v Hughes, 5 N J.Law 840 
— 6 CJ p 616 note 6. 

7a. Secor v Bell, 18 Johns. (N Y.) 
52. 

73. Bennett v Ahrens, (C.C.ATIL) 57 
EB (2d) 948. 

74 Corey v. Russell, 4 Wend.(N.Y.) 
204. 


75. Cole v McClellan, 4 Ell (N.Y.) 
59 


76 Gay v. Rogers, 
368 
77. Brooks v Patterson, 2 Johns 
Cas (N Y.) 102, Col & CCas 1338. 
Acting clther as attorney or coun- 
selor 
‘Where an attorney and counselor 
continues to act in either capacity, 
it 18 sufficient to retain the privilege 
of freedom from arrest—-Ogden v. 
Hughes, 5 N.J Law 840. 


78& Gibbs v. Loomis, 10 Johns (N. 
Y) 468—6 C.J p 616 note 16 

758. Elam v Lewis, 19 Ga 608—6 C 
J p 616 note 17. 

60. Bennett v. Ahrens, (CCATIIL) 
57 F' (2d) 948—6 CJ p 617 note 18 


Sl. Ark—Paul v Stuckey, 189 S W. 
676, 126 Ark 389, LRA1917B 888 

N Y¥—Kutner v Hodnett, 109 N Y.S 
1068, 69 Misc 21 

6CJ p 617 note 23. 


8 Cow (N Y.) 


SCt 48, 284 US. 609, 76 L.Ed 631, 
affirmed Lamb v Schmitt, 52 S8Ct 
317, 285 US 222, 76 LEHd 720—8 
CJ p 617 note 19. 


ss. US—Durst v Tautges, Wilder 
& McDonald, (CCAWis) 44 F 
(2d) 507, 71 ALR 1894—Schmitt 
v. Lamb, (DC Miss) 48 F (2d) 770, 
reversed on other grounds (CC <A.) 
48 BF (2d) 538, certioram granted 
Lamb v Schmitt, 62 S Ct. 43, 284 U. 
S 609, 76 LE4 621, affiimed Lamb 
vy Schmitt, 52 SCt 317, 285 US 
223, 76 LEd 720 

Kan—KEansas Wheat Growers’ Ass'n 
vy Moffatt, 288 P. 634, 129 Kan 
537. 

Pa.——Holmes v Nelson, 1 Phila. 217. 

6 CJ. p 617 note 22. 


Acting as attorney, party, and wit- 
ness 
Nonresident attorney, while pres- 
ent to take depositions and acting as 
party, witness, and attorney in three 
local suits to prevent taking of dep- 


$2. Schmitt v Lamb, (DC Miss) 43] ositions, 18 exempt from service of 


F(2d) 770, 


grounds (CCA) 48 F (2d) 688, cer-| McDonald, 


reversed on other| process—Durst v Tautges, Wilder & 


(CCAWis) 44 F.(2d) 


thorar: granted Lamb v. Schmitt, 53) 607, 71 ALR 1894 
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this exemption does not apply to a nonresident at- 
torney who is not an attorney of record,8* nor to a 
nonresident attorney coming into the state to take 
depositions to be used in the trial of an action in an- 
other state,®5 and a nonresident attorney 1s not priv- 
ileged from service of process in a second suit 
brought in aid of the first, on which the attorney was 
im attendance when served.86 The exemption exists, 
however, only while the attorney 1s in actual attend- 
ance on the court.87 


Waiver. The privilege of exemption from service 
or process Or summons may be waived.88 


§ 45. Acting as Bail or Surety 


Under statutes and rules of court In most juriedic- 
tions, an attorney Is disqualified from acting as ball or 
surety in Judicial proceedings. 


In the absence of a statute or rule of court, an 
attorney may be surety for his client on any bond or 
obligation which the proceedings in a case may ren- 
der necessary.29 There is no question, however, 
as to the power of the courts or of the legislature 
to make a rule or statute that attorneys shall not be 
taken as sureties on bonds of their clients or others in 
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judicial proceedings,®9 and it is now generally pro- 
hibited 1n most jurisdictions, ether by statute,?! or 
by rule of court 92 The rule disqualifying attorneys 
from becoming bail has been applied 1n a jurisdiction 
where it seems that there was neither a statute nor a 
tule of court to that effect, and an attorney of the 
court proposed as bail was rejected,98 and under a 
statute which expressly prescribed the qualifications 
of bail without referring to what have always been 
held by the common law as disqualifications of per- 
sons who are proposed for bail, it was held that the 
common-law disqualification of practicing attorneys 
still obtained.24 While in some jurisdictions this 
disqualification does not extend to cases where the 
attorney was not employed as counsel,®5 in others it 
extends to all cases pending in the courts,9° as well 
justices’ courts as courts of record.97 


Effect of violation of prolubition, Unless the 
statute or rule of court 1s mandatory in terms and 
declares that a bond signed by an attornev as bail 
or security 1s absolutely void,98 the regulation is 
clearly directory and for the government of attor- 
neys as Officers of court, and its violation does not 


e4 Tadge v. Byrnes, 
Cal 276. 


85. Minn—Nelson v McNulty, 160 


76 P. 489, 179 


NW 795, 186 Minn 317, LRA 
1917C 431. 
Neb ~—Chicago, B & Q R Co ¥ 


Davis, 197 N.W 599, 111 Neb 737 


6a. Lamb v. Schmitt, (Miss) 62 8S 
Ct 317, 286 US 222, 76 L.Ed 720, 
affirming (CC A) Schmitt vy Lamb, 
48 F (2d) 638, reveraing (D.C) 43 
(2d) 770, and certiorar: granted 
Lamb v Schmitt, 62 SCt 48, 284 U 
§S 609, 76 LEd 621 


SY. Tyrone Bank v. Doty, 2 Pa Dist 
0968, 12 PaCo 287—6 CJ. pn 617 
note 20. 


88 Simon v Solomon, 164 NW 820, 
166 Wis 177—Simon v De Gers- 
dorff, 164 NW. 818, 166 Wis. 170 


Seeking relief from examination be. 
fore trial 

Nonresident attorney served with 
process in state while trying a case 
waives his piivilege by seeking re- 
hef from an order for examination 
before trial—Simon v Solomon, 164 
NW 820, 166 Wis. 177—Simon v De 
Gersdorf, 164 NW 818, 166 Wis 170 


88. Ind—Abbott v. Zeigler, 9 Ind 
511 
NY —Walker v. Holmes, 22 Wend 
614 
6 CJ. p 617 note 24. 
Rule disapproved 
Attorneys should not be allowed 
to act as sureties or indemnitors for 
clhlents in legal proceedings—O Ss 
Fidelity & Guaranty Co v_ Sabath, 
& NB (2a) 330, 286 IllApp 820. 


86. Ind—Ohuio, etc., R Co v. Hardy, 
64 Ind 454—Abbott v. Zeigler, 9 
Ind 611 

Ky —Johnson vy. Com, 2 Duv 410 


81. Okl—Goodwin v State ex rel 
Ciandall, 81 P (2d) 841, 168 Okl. 4 

SC—Safran v Safran, 98 SH 140, 
107 SC 462 

6 C.J p 617 note 80. 


Attorney for nonresident plaintiff 
Attorneys of a nonresident plain- 
uff, required by Kirby’s Dig §§ 959~ 
964 to give a bond for costs, may be- 
come sureties, the attorncys being 
liable for costs before the bond was 
given —Kansas City Southern Ry Co 
v Miller, 175 SW 1164, 117 Ark. 896 


Orvil or oriminal achon 

(1) A bond given by a guardian is 
not given in a “civil action,” within 
the provisions of a statute of the 
state in which the guardian was ap- 
pointed forbidding an attorney to 
Sign a bond in any civil or criminal 
action in which he 1s employed as 
counselor, since a “civil action’’ im- 
plies adversary parties and an issue, 
and is designed for the recovery or 
vindication of a civil mght or the re- 
dress of some civil wrong.—Bopst v 
Williams, 229 SW 1796, 287 Mo 817 


(2) Rev 1.(1810) 8% 266, prohibiting 
an attorney from signing a bond as 
surety in any civil or criminal action 
in which he 1s employed as counselor, 
have been held inapplicable to a com- 
mon-law agreement or indemnity giv- 
en to discharge a mechanic’s lien — 
Carr v Wewoka Oil & Gas Co. of 
Wewoka, 229 P 434, 108 Okl 189. 
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Signing as principal 

Although detendant's attorney as 
signer of a bond was described as 
piincipal, he was, in fact, no more 
than surety for defendant, and as 
such was precluded by statute from 
executing the supersedeas bond — 
Craig v Wilder, (Fla) 169 So. 847. 


92 Safran v Safran, 93 SE 140, 
107 SC 452—6 CJ p 618 note 31 


83. Scott v. Craig, 1 Wend (NY ) 
35—Coster v Watson, 15 Johns (N 
Y¥.) 6865. 


$4 Miles v. Clarke, 15 N ¥ Super 
709, affirmed 17 NYSuper. 682— 
Wheeler v. Wilcox, 7 Abb Pr (N Y ) 
73 


95. Goodwin v State ex rel. Cran- 
dall, 831 P (2d) 841, 168 OkKL 4 


96. SD—Towle v Biadley, 50 NW. 
1057, 28D 472 

Wis —Guilbank vy Stephenson, 30 Ws. 
166. 

6 CJ p 618 note 34 


97. Hudson v Smith, 82 NW. 943, 
111 Iowa 411—Valley Nat Bank v. 
Garretaon, 74 N.W 11, 104 Iowa 
655—6 CJ p 618 note 35 


88. Goodwin v State ex rel Cran- 
dall, 31 P (2d) 841, 168 Okl 4—6 
CJ p 618 note 86. 


Estoppel by misrepresentation aa to 
as counsel 


employment 

Attorney, who signs a criminal ap- 
pearance bond as surety and repre- 
sents that he is not and will not be 
employed as counsel in a case, which 
representation, although false, 1s 
properly relied on by an official who 
is thereby induced to approve the 


7 Cd.8. 


relicve the attorney from his liability as surety; he 
cannot thus take advantage of his own wrong when 
sucd on his undertaking.29 The obligation of the 
bond being binding on the attorney, notwithstand- 
ing the prohibition, the courts will not ordinarily 
dismiss the suit for want of a sufficient bond,! un- 
Jess the rule or statute requires or authorizes a dis- 
muissal,? but will merely subject the attorney to pun- 
ishment as for contempt.8 


§ 46. Purchasing Demands for Suit 


In the absence of a prohiblitory statute, attorneys are 
mot prohibited from buying demands for the purpose of 
bringing suit thereon, except as it might be a violation 
of the law against champerty and maintenance. 


A statute expressly prohibiting attorneys from 
buying notes, demands, or other choses in action for 
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the purpose of bringing suit on them is not invalid,‘ 
but, beng penal, must be strictly construed.5 In the 
absence of such a statute, there is no prohibition 
against the purchase by attorneys of notes or other 
choses in action for the purposes of suit, except in 
so far as such purchases may be a violation of the 
general law agamst champerty or maintenance.® 


§ 47. Representing Adverse Interests 


An attorney Is by virtue of his office disqualified 
from representing interests which are adverse in the 
sense that they are hostile, antagonistic, or in conflict 
with each other. 


The office of attorney incapacitates him from rep- 
resenting different interests which are adverse in the 
sense that they are hostile, antagonistic, or in con- 
flict with each other,’ and this disqualification pre- 


bond, may be estopped to deny the 
truth of the representation in an 
action to recover the penalty pro- 
vided in the bond—Goodwin v. State 
ex rel Crandall, 31 P.(2d) 841, 168 
OkKL 4 


98. Mont—State v District Court of 
Lewis and Clar!: County, 19 P (2d) 
226, 92 Mont 6587 

Tex —Lundy v. Luttle, (Civ App.) 227 
Sw 688 

6 CJ p 618 note $7. 


lL. De Jarnatt v Marquez, 60 P 46, 
127 Cal 558, 78 AmSR 90—6 CJ 
p 618 note 38 


2. Fla—Love v Sheffelin, 7 Fla 40 

Kan —Cook v Caraway, 29 Kan 41. 

Wis —~Gilhank vy Stephenson, 30 Wis 
156. 


3. State v District Court of Lowis 
and Clark County, 19 P (2d) 226, 93 
Mont 587—6 CJ p 619 note 40. 


4 People v. Walbridge, 6 Cow (N 
Y.) 612 


Who is attorney within statute 

One who never filed his certificate 
with the clerk of the court of ap- 
peals, and who only practiced for 
about a year after admission, 18 not 
an attorney within the statutory pro- 
hibition, and, on the purchase of a 
mote for the purpose of bringing suit 
thereon he can recover in an action 
brought for him by another attor- 
ney-—Thompson v. Stiles, 89 N.YS 
$76, 44 Misc $34. 


Agreement to conduct sult and pay 
plaintiff share of proceeds 

An agreement by an attorney to 
commence and conduct and pey all 
the expenses of a rult, and give 
plaintiff a certain share of the pro- 
ceeds, was held not invalid under the 
New York statute (2 Rev St § 71), 
prohibiting an attorney from buying 
@ chose in action for the purpose of 
bringing a suit thereon—Fogerty v. 
Jordan, 25 N Y.Super. $19. 


Pureohase of a senior judgment by 
@ junior judgment ocredstor who 1s 


an attorney, made for the mere pur- 
pose of securing the younger debt, 18 
not within the prohibition of the 
statute—Van Rensselaer v. Shenff 
Onondaga County, 1 Cow(NY) 448 


Furohase of stock of a corporation 
ig not within the prohibition of the 
statute—Ramsey v. Gould, 57 Barb 
(NY) 398. 


& Ramsey v Gould, 57 Borb.(N Y ) 
$98—6 CJ. p 619 note 43. 


6 Grnffiith v Anderson, 125 P. 218, 
223 Idaho 328 

Purchas,' by attorney of claim with 
intent to sue thereon as champer- 
tous see Champerty and Maunte- 
nance § 10 [11 CJ. p 289 note 73— 
p 240 note 97]. 


7. Cal—Anderson v Eaton, 293 P 
788, 211 Cal 113—Elberta O11 Co 
v Superior Court in and for Kings 
County, 291 P. 668, 108 CalApp 
o44 

Hawau—Christian v Walalua Agri- 
cultural Co, 30 Hawai 533 

Ilhnois—Pcople v Hanson, 125 NB 
268, 290 Ill 370—Olson v North, 
276 IllApp 457 See Lindem v 
Sauerland, 206 IllApp 15 

Ky.—Owsley v Cook, 1 Ky Op 6518 

Md —Derlin v. Derlin, 121 A 37, 142 
Md 352 

Neb —Federal Trust Co w Damron, 
247 NW 689, 124 Neb 655 

N.J—Sun Building & Loan Ass’n of 
Newark v Rashkes, 183 A. 274, 119 
NJEq 443 

N.Y —Loew v. Gulesple, 153 NYS 
830, 90 Mise. 616, affirmed 157 N.Y. 
§ 1138 

Ok1—Steeley v. State, 187 P. 821, 17 
OklCr 252 

Pa—Pile v. Thompson, 62 Pa Super. 
400. 

S§D—Tabor Realty Co v. 
207 NW 94,49 SD 268. 
Tex—Bryant v Lewis, (Civ App.) 27 
S'W (2d) 604—Payne v. Livingston, 

(Civ App) 253 SW 701 

Utah —Gillette v. Newhouse Realty 

Co, 282 P. 776, 75 Utah 18. 
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Wash —Pacific Coast Cement Co v 
Metropolitan Casualty Ins Co of 
New York, 23 P.(2d) 890, 178 Wash 
534. 

Wis—Harvey v. Harvey, 231 NW 
680, 202 Wis 6§58—Michel vy Mc- 
Kenna, 227 NW 3896, 199 Wis 608 

6 CJ. p 619 note 45 


Reasons for, and other statemonts 
of. rule 

(1) “No man can serve two mas- 
ters, for e1ther he will hate one, and 
love the other, or he will cling to 
one, and shght the other Ye cannot 
serve God and mammon”—Sun 
Building & Loan Ass'n of Newark v 
Rasbkes, 183 A. 274, 277, 119 NJ Eq 
448 


(2) “The unamendable mandate of 
both law and morals forbids an at- 
torney, in the homely phrase of the 
field, ‘to run with the iahbits and 
hark with the dogs’”"—Gilliam v 
Saunders, 167 SE 799, 800, 204 N.C 
206 


(3) “A man should not be allowed 
to blow hot and cold—to offirm at 
one time and deny at another—mak- 
ing @ claim on those he has deluded 
to their disadvantage, and founding 
that claim on the very matters of the 
delusion ’’—Broom Leg Max (9th ed) 
p 116, quoted in Federal Trust Co v 
Damron, (Neb) 347 NW. 589, 593 


(4) “Justice and eth'cs both re- 
quire that no attorney be permitted 
to receive fees from adversivries in 
any cause.”—Logan wv Logan, 180 
NB 32, 84,97 IndApp 209. 


(5) The rule is demgned not alone 
to prevent the dishonest practition- 
er from fraudulent conéuct, but as 
well to preclude the honest practi- 
tioner from puttmg himself in a po- 
sition where he may be required to 
choose between conflicting duties, or 
be led to an attempt to reconcile con- 
ficting interests rather than to en- 
force, to their full extent, the rights 
of the interest which he should alone 
rep: ésent. 


§ 47 


cludes him from undertaking employment whereby 
his own interests are brought into conflict with those 


Cal—Anderson v. Daton, 298 P 788, 

211 Cal 1138 
Md —Derlin v. Derlin, 121 A 27%, 142 

Md 852 
Nev—Boyd v Second Judicial Dist. 

Court im and for Washoe County, 

274 P 7,561 Nev 264 
Tex—Bryant v Lewis, (Civ App.) 

27 SW (2d) 664. 

Uteh.—Gillette v Newhouse Realty 

Co, 282 P. 776, 76 Utah 13 
Wis —Michel v. McKenna, 227 NW. 

896, 199 Wis 608 
6 CJ. p 619 note 46 [a]. 

(6) It 18 a violation of an attor- 
ney’s duty to be faithful to, and to 
protect his client in every possible 
way, for such attorney to assume & 
position adverse or antagonistic to 
his client without his free and in- 
telhgent consent given after full 
knowledge of all the facts and cir- 
cumstances —Anderson v. Eaton, 298 
P. 788, 211 Cal 118. 


monesty of motives and intent‘ons 

‘When he is once retained and has 
received the confidence of his client, 
he cannot enter the service of those 
whose interests are adverse to those 
of his client, no matter how honest 
his motives and intentions —Ander- 
son v. Eaton, 298 P. 788, 211 Cal 118 
—People v. Hanson, 125 NE. 268, 290 
Ill 3870 


Prejudice to ome client for benefit to 
another 
“An attorney .. . cannot prej- 
udice one client for the benefit of 
another"——Sun Building & MLoan 
Ass'n of Newark v Rashkes, 183 A. 
274, 277, 119 N J.Eq. 448. 


Disability from time retainer fee 
agreed on. 

If retainer fee is definitely agreed 
on as to amount, an attorney must 
hold himself in readiness to repre- 
sent his client according to scope of 
employment, even though no ltiga- 
tion 18 pending, and cannot take fee 
on the other side—Bright v. Turner, 
266 SW. 627, 206 Ky. 188. 


Uncontested matters 

In uncontested matters, the con- 
duct of an attorney who acts for op- 
posing parties 1s open to most care- 
ful scrutiny —Sun Building & Loan 
Ase’n of Newark v Rashkos, 188 A 
274,119 NJ Hq. 443. 


Fublic officer 

An attorney who holds public of- 
fice is prohibited, within the rule 
stated m the text, to represent an 
interest on behalf of a private in- 
dividual which his duty as public of- 
ficer requires that he oppose.—Stark 
County v. Mischel, 1738 NW. 817, 42 
ND 3832, 6 ALR 174—In re Wake- 
field, 177 A 319, 107 Vt. 180. 


mepresentations or interests adverse 
within rule 
(1) Attorney for payee intervening 


ATTORNEY AND CLIENT 


in suit against maker and seeking 
recovery on a note could not at the 
same time represent the maker whose 
interests were adverse —Southwest- 
ern Flooring & Sales Co v White, 
(TexCiv App) 296 SW 918 


(2) For an attorney who 1s in the 
general employ of a corporation to 
represent an individual clent has 
been held to fall within the con- 
demnation of the rule stated in the 
text—People v People’s Trust Co, 
167 NYS 767, 180 AppDiv. 494, 36 
N.Y Cr. 208 


(3) Attorneys who appear in work- 
men’s compensation proceedings on 
behalf of both the employer and his 
msurance carrier but undertake to 
cast lability if any on the employ- 
er, represent conflicting interests 
within the rule disqualifying an at- 
torney from representing adverse 
interests—Szabo v Standard Com- 
mercial Body Corporation, 226 NY 
§ 882, 221 App Div 722—Hammele 
v McMahon, 221 NYS 76, 220 App 
Div. 60 


(4) For an attorney who was in- 
atructed by his client, a mortgagee 
to fureclose a mortgage, to enter 
into a contrnct with the mortgagor 
to postpone foreclosure was held to 
bé an improper representation of con- 
flicting interesis—Pile v. Thompson, 
62 Pa Super. 400 


(6) Attorney representing two 
guilty corporate directors could not 
1epregent innocent stockholders in 
recelvership proceedings because of 
conflicting interests—Rochester  v. 
Gonterman, (Mo.) 49 SW (2d) 71 


(6) Attorney appearing for an in- 
formant against an alleged incompe- 
tent in the firat insanity proceeding 
was held to be disqualhficd from ap- 
pearing for the alleged incompetent 
or walving any of his mghts in an- 
other like proceeding in the same 
court—State ex rel. Terry v. Holt- 
kamp, 61 S W.(2d) 13, 330 Mo 608— 
Siate ex rel Townsend v. Mueller, 
51 SW (2d) 8 380 Mo 641. 


(7) Attorney acting as legal ad- 
viser in school district organization 
and consolidation proceedings, to per- 
sons later becoming members of the 
board of education, cannot file in- 
formation in quo warranto as state's 
attorney or otherwise against such 
members on the ground that organi- 
zation of district was illegal—TDeople 
v Hanson, 1256 N.E 268, 290 Ill 870 


(8) Where an attorney counseled 
with an aged woman of his own na- 
tionality who could talk but little 
English advising a sale, and his part- 
ner secured as purchaser of her prop- 
erty his friend, who relied upon such 
attorney’s judgment as to advisabil- 
ity of purchase, the attorneys repre- 
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of his client.2 Moreover that an attorney under- 
takes to represent interests which are adverse may 


sented hostile interestsa.—Wachsmut 
vy Miller, (Iowa) 168 N.W. 344. 


(9) Attorneys representing a bank, 
which was primarily interested in an 
appeal from a recelver’s report, were 
not proper attorneys to represent the 
recelver—Tabor Realty Co. v. Gan- 
non, 207 NW. 94, 49 SD 268 


(10) Contract by attorney of em- 
ployer’s compensation insurance car- 
rier to represent deceased employee's 
mother in pressing a claim against a 
third party causing injumes, was 
held to be void ag against public pol- 
icy —Andergon vy. Haton, 298 P. 788, 
211 Cal 113. 


(11) Attorney could not represent 
two heirs asserting interests in es- 
tate of intestate where recovery for 
one would reduce the other’s 1ecov- 
ery and increase tho attorney’s com- 
Ppcngsation, and the matter was unex- 
plained to client advorsely affected 
—Bryant v Lewis, (Tex Civ App.) 27 
SW (2d) 604 


& NJ—Molris v Glaser, 151 A 760, 
106 NJ Eq 670 

Utah —Guillette v Newhouse Realty 
Co, 282 P 776, 75 Utah 18. 

6éCJ p 619 note 46. 


Motive :mmaterial 

“The practice .. . is emphat- 
cally disapproved irrespective of its 
motive or whether or not it was the 
result of design, l1gnorance, or neg- 
ligence "—-Morz1 v Glaser, 161 A. 
760, 765, 106 NJ Eq 670. 


Duty of disclosure 

“It 18 undoubtedly the duty of an 
attorney to disclose to his prospec- 
tive client every adverse retainer and 
every prior retaincr which may af- 
fect the discretion of the latter.”— 
Hunter v Troup, 146 NE. 821, 324, 
315 Ill 298 


Right to presume absence of adverse 
interest 

“When a client employs an attor- 
ney, he has a right to presume if the 
latter be silent on the point, that 
he has no engagements which inter- 
fere in any degree with his exclusive 
devotion to the cause confided to him, 
and that he has no interest which 
may betray his judgment or endanger 
his fidelity”—Hunter v. Troup, 146 
NE 321, 316 [11 293. 


Based on public policy 

‘The rule that an attorney may 
not by his contract of employment 
place himself 1n a position whero his 
own interosts or the Interests of an- 
other whom he represents conflict 
with the interests of his client is 
founded on principles of public pol- 
icy "Gillette v Newhouse Realty 
Co., 282 P. 776, 779, 76 Utah 13. 
More cogent reasons 

“An attorney cannot represent con-- 
fiucting interests. For more cogent. 


7 C.J.8. 


constitute ground for disbarment (supra § 23), or 
may render the attorney liable to one of the clients 
represented for loss resulting to him during the 
course of such representation (infra § 151). 


reasons an attorney may not, by a 
contract of employment with his 
elient place himself in a position 
where his own interests are in con- 
flict with those of his client.”—Gil- 
lette v Newhouse Realty Co, 282 P 
776, 779, 75 Utah 18 


Acquiring interest adverse to client 
see infra § 126 


Ili—Painter v. Merchants & 
Manufacturers Bank of Milwaukee, 
277 IllApp 208 See Levy v 
Payne, 208 IllApp 141 
Iowa —Trulin v_ Plested, 159 NW 

688, 178 Iowa 220 
N Y—Eisemann v. Hazard, 112 NB 

722, 318 NY 1655, reversing 146 N 

YS 685, 161 AppDiv. 703. 

§ C—Outlaw v National Council, Ju- 
mor Order United American Me- 
chanics, 92 SH 469, 107 SC. 225 

Tex —Laybourne v Bray & Shiflett, 
(Civ App ) 190 SW. 1159 

6CJ p 621 note 52 


Danger of conflicting duties 

“Adverse interests, if they are to 
be adjusted, may be represented by 
the same counsel, though the cases 
in which this can be done are excep- 
tional, and never entirely free from 
danger of conflicting duties "—Eise- 
mann v Hazard, 118 ND 1722, 218 
N'Y. 155, reversing 1446 N.YS_ 6865, 
161 App Div 7038. 


Interests varying only in degree 

(1) Solicitor may represent two 
clients who desire same result, al- 
though their interests vary in de- 
gree—Busey v. Perkins, 176 A. 4T4, 
168 Md 19 


(2) For example, where two sls- 
ters were indebted to creditors in 
different degrees with one able to 
meet obligations but the other not, 
so that the creditors would have to 
resort for payment to property own- 
ed by the more deeply indebted ms- 
ter as tenant in common with the 
other, the interests of the sisters in 
setilement of the debt was not s0 
conflicting as to prevent one solici- 
tor representing both sisters in 
working out a plan for the solution 
of their debt problems—Busey v 
Perkins, supra 


Representations or interests not ad- 

verse within rule 

(1) Where claims against a rail- 
road, which plaintiff claimed were as- 
Signed to him to sue, were assigned 
to another who sued the railroad, 
which, with knowledge of plaintiff's 
claim, settled with the subsequent as- 
signee, taking an indemnity bond 
holding it harmless against plaintiff's 
demands, the attorney for the subse- 
quent assignee could appear for the 
railroad in the action against it by 
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plaintiff where the trial chiefly in- 
volved the issue of whether plain- 
tiff or such assignee had the better 
tille—-Broadbent v Denver & R G 
Ry Co, 160 P. 1185, 48 Utah 698. 


(3) That an attorney representing 
an estate in administration proceed- 
ings also instituted suit for another 
against the estate to partition cer- 
tnin land included in such estate was 
held to be insufficient to show that 
the attorney was guilty of fraud or 
engaged in @& conspiracy against the 
heir—-Le Fors v Le Fors, (Tex Civ. 
App) 41 S W 2d 617. 

(8) Representation of admunistra- 
trix having no equity in certain 
property and of owner of worthless 
mortgage by same attorney, was 
held not improper, as involving con- 
flict of interest —Hopkins v. National 
Bank of Norman, 242 P. 532, 115 OkL 
196 


(4) Attorney for automobile own- 
er in casualty company’s suit to re- 
strain action by such owner as in- 
sured on @ policy may also appear 
for an injured person in a suit 
against the owner, though at the 
time the attorney was appearing, 2s 
such, for such owner in other litiga- 
tion —Maryland Casualty Co v. Jack- 
gon, 119 NE 683, 230 Mass. 384. 


(6) The interests of an infant 
daughter of testatrix, who would 
take more under the will than in case 
of intestacy, did nat conflict with the 
interests of another beneflciary un- 
der the will so that it was not im- 
proper for counsel for the infant to 
enter their appearance also as coun- 
sul for the other beneficiary in pro- 
bate proceedings —Morris v_ Foster, 
51 AppDcC. 238, 278 EF. 821, certio- 
rari denied 42 SCt 686, 259 U.S 682, 
66 L.Ed 1074 


(6) The record in a particular case 
was held to show no conflict of in- 
teresta to preclude an attorney who 
repiesented petitioner for a rece1ver 
from also acting as attorney for the 
receiver—J. C. Turner Lumber Co 
v Toomer, (CCAGae) 275 EF. 678. 


(7) An attorney who was retained 
to adjust the affairs of a firm and 
was also employed to secure control 
for his client by involuntary proceed- 
ing in bankruptcy, was not guilty 
of improper conduct—Hisemann v 
Hazard, 112 NE 723, 218 N.Y. 156, 
reversing 146 NYS 685, 161 App. 
Div 703 

(8) An agreement by attorneys to 
represent a vendor in @& suit to re- 
cover the land for fraud does not 
preclude them from representing a 
grantee of the purchaser, who claims 
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However, it is not inconsistent with the status 
or office of attorney that he represent different inter- 
ests which are not actually adverse in the sense that 
they conflict or are hostile.2 Mere possibility that 


to be an innocent purchaser, against 
the vendor—Trulm v Plested, 159 
NW 633, 178 Iowa 220. 


(9) In an action to set aside spe- 
cial assessments by property owners 
against contractors and a city, in 
which 1t was claumed that the assess- 
ments were void and that a reassess- 
ment was necessary under St (1921) 
$ 75 56, because not made before the 
contract was entered into, as requir- 
ed by § 6218 (9), but in which there 
was no issue as to the validity of the 
contract, 1t was held that there was 
no conflict between the interests of 
the city and the interests of the con- 
tractors, precluding the contractors’ 
attorney from acting 1n a similar ca- 
pacity for the city—Macleod v City 
of Washburn, 190 N W. 124, 178 Wis. 
879. 


(10) Where a stockholder of a dis- 
solved corporation without creditors 
brings a bill to supplant the corpora- 
tion durectors acting as atatutory 
trustees in winding it up, by a re- 
ceiver, there was no impropriety in 
the solicitor for complainant also 
acting as counsel for the receiver-—~ 
Cahall v. Lofland, 107 A. 769, 12 Del. 
Ch 125 


(11) That an attorney rendering 
services to a bank pmor to its in- 
solvency was an officer of another 
corporation which was interested as 
a stockholder in the bank did not de- 
prive him of right to accept employ- 
ment by the bank as special counsel. 
ee v. Page, 125 A. 549, 145 

d 1. 


(12) That an attorney rendering 
services to a bank prior to its in 
solvency was guarantor of a mort- 
gaege loan by the bank did not war- 
rant inference that in serving the 
bank as counsel, he was serving his 
own interest, for his obligation under 
the guaranty could not have been 
affected by the success or failure of 
the bank —Penrose v Page, supra 


(183) Railway was not entitled to 
complain because plaintiff suing raul- 
way and automobile dmver for de- 
cedent’s death employed the same 
attorney as the driver employed in 
an action against railway —Master- 
son v Berlin St Ry, 139 A. 758, 838 
NH 190 


(14) An attorney for the executrix 
of a deceased partner was not guilty 
of umproper conduct merely because 
his firm also orgamzed a corpora- 
tion to which the partnership assets 
were transferred.—Malden Trust Co. 
v. Brooks, (Mass.) 187 NH 100 


(15) Court, 1n will contest, could 
permit counsel representing surviv- 
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different interests represented by an attorney might 
develop a conflict is not sufficient to disqualify him.10 
Nor is an attorney to be disqualified merely by rea- 
son of conduct with respect to 2 party not amounting 
to an impropriety under the circumstances of the 
particular case,11 or where different parties repre- 
sented by an attorney were actually benefited rather 
than adversely affected by the attorney’s conduct 1? 

Criminal and civil proceedings arising out of same 
matter. Not only is an attorney who represents an 
individual in a civil matter disqualified from appear- 
ing as district or prosecuting attorney against the 
same individual on substantially the same facts, 
as stated in the title District and Prosecuting Attor- 
neys § 12 [18 C.J. p 1313 notes 8-10], but conversely 
a prosecuting attorney who appears against accused 
in a criminal proceeding is disqualified from appear- 
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7 C.J.S. 


ing in a civil case against the same individual 15 
This 1s so regardless of any question whcther such 
attorney makes use of information gained in the 
criminal action to force a settlement 1n the civil ac- 
tion.14 


Atiorney and client relation; act as umpire. The 
objection that an attorney is disqualified by reason of 
his representing adverse interests is available only 
to those as to whom the attorney in question sustains, 
or has sustained, the relation of attorney and client,15 
Nor does the rule prohibit his acting for both parties 
in a transaction whcre his duty 1s merely that of an 
umpire and not that of counsel.16 


Authority or consent by parties. An attorney may 
properly represent adverse interests where the per- 
sons represented expressly authorize him to do so,17 


ing husband, as contestant, to repre- 
sent husband as guardian ad ltem 
for minor daughter —In re Novotny’s 
Hstate, 271 P. 928, 94 CalApp 782, 
rehearing denied 278 P. 58, 94 Cal 
App. 782. 


10. Lessing v. Gibbons, (Cal App ) 
45 P.(2d) 268. 


Absence of actual or contemplated 
Utigation 

Attorney is not precluded from ac- 
cepiing employment by two persons 
merely because of possible conflict of 
thelr interests, in the absence of ac- 
tual or contemplated htgation— 
Lessing v. Gibbona, (CaLApp) 45 P 
(2d) 2658. 


When wife's interest does not dis- 


That an attorney represented a 
widow and aided her in the distribu- 
tion of estate of her deceased hus- 
band was not ground for objection 
merely because such attorney's wife 
was an interested party as heir, 80 
long as there was no conflict between 
the widow’s interest and those of the 
attorney’s wife and others similarly 
situated —Derlin v. Derlin, 121 A 
27, 142 Md 352 : 


Ll. Falkng over Ligation 

It 1s not unprofessional conduct 
for attorneys in the rural parts of 
the state, where local attorneys are 
usually well known, to talk over the 
hiigation with defeadanis when act- 
ing as counsel for plaintiffs —Sulll- 
van v Fidelity & Casualty Co of 
New York, 175 NW 397, 208 Mich 
68, affirmed 178 NW. 39, 210 Mich 
625. 


12%. Sugarman v Jayne, 
908, 227 Mich 535 


exolder of legal and of equitable title 
peneiited 
Where the holder of equitable title 
hrought an action to remove a cloud 
from title againsi the holder of legal 
title after a decree had been obtain- 


198 N.W 


ed in other action against the holder 
of legal title to to1eclose a land con- 
tract, the equitable owner's inter- 
ests were not so adverse to those of 
the legal owner as to preclude the 
equitable owner’s attorney from mak- 
ing a motion on behalf of the legal 
owner 1o set aside the decree in the 
foreclosure case, since both the equi- 
table owner and the legal owner 
would be benefited by defeat or delay 
of the foreclosure proceedings —Su- 
garman v Jayne, 198 NW. 908, 237 
Mich 686. 


ig. In re Wilmarth, 172 NW. 921, 
42 8D 76. See Cottam v Nation- 
al Mutual Church Ins Co, 209 Ill 
App. 404 


14 In re Wilmarth, 172 NW. 921, 42 
D. 76. 


15. Ala-—~Lester v. Gay, 117 So 211, 
217 Ala 585, 59 ALR 1661 

Cal—Hicks v. Drew, 49 P. 189, 117 
Cal 805—Gaver v Harly, 209 P. 
896, 58 Cal App 725 

Iowa—~Van Veen v Yan Veen, 236 
NW 1, 218 Iowa 323, supplemented 
288 NW 718, 213 fowa 323—In re 
Champions Estate, 1830 NW. 174, 
190 Iowa 451 

Wis—Haivey v. Harvey, 331 NW 
580, 202 Wis. 553—Michel v. Mc- 
Kenna, 227 NW. 390, 199 Wis 608 

6 CJ p 620 note 49. 


Wo disquaification under particular 
circumstances 

(1) The mere fact an attorney has 
had a conversation with the adverse 
party prior to litigation and sololy 
for the purpose of fixing fees in con- 
nection with his offer to conduct the 
case for such party but his offer was 
rejected does not disqualify him from 
appearing under a subsequent re- 
tainer notwithstanding information 
as to the facts of the case which 
came to him in the conversation re- 
ferred to—Iiicks v Drew, 49 P. 189, 
117 Cal 305 
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(2) A conference between an attor- 
ney and attorneys for will contest- 
ants, in which the contestants them- 
selves did not participate, relative 
to the employment of such attorney 
to represent contestants on tial of 
contest, resulting im the rejection by 
contestants of the terms upon which 
the law firm of which such attorney 
was a member, were willing to ac- 
cept employment, did not disqualify 
other member of such firm frum ap- 
pearing for the proponent of the 
wilL—In re Champion’s Estate, 180 
NW 174, 190 Iowa 451 


(8) That attorney, before his em- 
ployment by defendant, had spoken 
with plaintifil’s husband respecting 
the action, was held not to 1ender his 
employment by detendant improper. 
—Lester v Gay, 117 So 211, 217 Ala. 
585,69 ALR 1661 


(4) Plaintiffs attorney was not 
dimqualified to act as such because 
shortly before bringing the action 
be was a clerk in the office of one 
defondant who was then an attorney 
for the other delendant—CGaver v. 
Early, 209 P 390, 58 CalAnp 725 


(5) That attorncys fcr a atore had 
offered to sue a third person in name 
of store for purchase», charged to the 
customer's account and had reeelved 
payinent trom the curtomcr to defray 
expenses was held not to prevent the 
attorncys from acting for the store in 
an action against the customer— 
Bloomingdale Bio» v Hudson, 264 N. 
YS 659, 147 Misc 759 


16 %Ill—Strong v. International 
Bidg, Loan, ete, Union, 83 Ill App 
426, affirmed 66 NH 676, 183 Il 
97,47 LRA 793 

Ohio —Sipes v Whitney, 30 Olno St 
69, 76 

6 OJ. p 620 note 50 


17. Hopkins v National Bank of 
Norinan, 242 P 632, 1156 Okl 166— 
6CJ p 620 note 46, 
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or where the parties consent to the representation, 18 
or where notwithstanding the existence of conflicting 
interests the parties concerned on full disclosure 
of the facts by the attorney direct him to continue.19 


Right to object and presentation thereof; waiver. 
Only a party who sustams a relation of client to an 
attorney who undertakes to represent conflicting 1n- 
terests may be entitled to object to such representa- 
tion 20 Morcover the objection that an attorney has 
represented adverse interests must be presented in 
the trial court particularly where it appears that no 
injury resulted from such representation.21 The 
right to object that an attorney represents conflict- 
ing interests may be waived by the person entitled 
to assert such right.22 


Prevention of, or relief from representation. 
Where the fact that an attorney 1s acting for the 
adversaries in a case is properly brought to the at- 
tention of the court before which the cause 1s pend-~ 


18. Hoidale v Cooley, 174 NW. 4138, 
143 Minn. 480—6 CJ p 620 note 46 
(aj 

Mo substantial controversy 
Thete 18 no impropriety in an at- 

torney representing different parties 

between whom there 1s no substan- 
tial contro‘ersy so long as they ale 

content —Hoidale v. Cooley, 174 N 

W 413,113 Minn 430 


19. Patent applications on common 
subject matter 

In a suit for an injunction against 
patent infringement, that the same 
firm of attorneys prosecuted patent 
applications for plamuff and defend- 
ant, containing a common subject 
matter, was held not to require dis- 
missal of bill for want of equity, 
whore the evidence established tull 
disclosures of facts by attorneys and 
on their offer to withdraw as at- 
torneys for both paities they declined 
to accept such oficr but directed the 
attornevs to prosecute both applica- 
tions —Cold Metal Process Co v 
United Engineriing & Foundry Co, 
(DC Pa) 3 FSupp 1380, appeal dis- 
missed (CCA) United Engineering 
& Foundry Co v Cold Mctal Procces 
Co, 68 F (2d) 561, certiorari denicd 
64 SCt. 530, 291 US 675, 78 LEd 
1064 


20. Van Vecn v Van Veen, 236 NW. 
1, 213 Iowa 3238, supplemented 238 
NW 718, 213 Iowa 323 


One of two defendants in partition 

Where attorneys appeared for one 
of defendants in a partition action 
and for plaintiff in a mortgage fore- 
closure action consolidated therewith, 
only such defendant could object — 
Van Veen v Van Veen, 236 NW. 1, 
218 Iowa 323, supplemented 288 N 
W 718, 213 Iowa 328. 


Zold.cver tenant 
Huld-over tenant appealing from 


2645 W 336. 


oredztors 


Or 603. 


Ind App 209. 
Imperative duty 


ATTORNEY AND CLIENT 


judgment against it for lessor cor- 
poration and association contracting 
with lessor for use of leased ware- 
house was held not entitled to com- 
plain of representation of both asso- 
clation and lessor by same attorneys 
where conflicting interests were only 
apparent —Curtiss Aeroplane & Mo- 
tor Corporation v. Haymakers Ware- 
housing Corporation, (Tex Civ App ) 


21. Attorney for receiver and for 


A receivership proceeding could not 
be invaldated on the ground that 
attorney for receiver was also attor- 
ney for some creditors and thus was 
representing antagonistic interests, 
where such matter was not brought 
to the attention of the tnal court, 
and it was difficult to choose a disin- 
terested attorney, 
nothing 1n the record to indicate that 
the attorney for receiver neglected 
his duty as such to advantage of 
other parties represented by him— 
Ilome Morig Co v Sitka Spruce 
Pulp & Paper Co, 86 P (2d) 1038, 148 


22. Elarvey v. Harvey, 2831 NW 6580, 
202 Wis &558—2lichel vy McKenna, 
227 N W. 896, 199 Wis 608 


23. Logan v Logan, 180 NE 832, 97 


“Courts not only have the power 
to prevent such action when properly 
brought to their attention, and to 
bar, under such circumstances, an 
attorney from acting as such in a 
pending cause, but have an impera- 
tive duty to do sz0”"—Logan v. Lo- 
gan, 180 ND 32, 34, $7 Ind@App. 209 


Depending on facts in each case 
(1) “Whether or not an attorney 
has violated his professional duty 
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ing the court is required to prevent the attorney from 
continuing to so act.48 Moreover on a proper case 
made one of the parties represented may be grant- 
ed appropriate equitable relief from the effects of an 
attorney’s undertaking to represent conflicting 1n- 
terests24 At any rate an attorney may be prohibited 
by court order from proceeding as attorney for con- 
flicting interests,25 


§ 48. —— After Relation Terminated 


The rule which disqualifies an attorney from repre- 
senting adverse interests is applicable to a case wherein 
the relation of attorney and client as to one of such 
interests has terminated. 


The incapacity of an attorney to represent ad- 
verse interests (supra § 47) also disqualifies hum from 
representing interests which are in conflict with the 
interests of his former client, for the obligation of 
fidelity and loyalty still continues 26 However, the 
interests of the former client must have been ad- 


and should be prohibited from acting 
in @ particular case depends upon 
the facts in such case”"—Logan v. 
Logan, 180 NE 32, 84, 97 Ind App. 
209. 


(2) Accordingly in a damage action 
by an heir in an administratnx’ 
name, against a widow, as an indi- 
vidual, and coheirs, refusing to bar 
the admunistratrix’ attorneys from 
acting for defendants in such cause 
could not be said to be a violation of 
the court’s duty—Logan v. Logan, 
supra. 


24. Avosdance of contract 

Where an attorney by fraud in- 
duces a client to enter into a con- 
tract purporting to be a loan and 
mortgage as security for another 
contract, and the same attorney act- 
ed for the other contracting party, 
and the mortgagor obtained no part 
of certain money pretended to be 
loaned to him, it was held that the 
contract should be avoided except to 
operate as security as contemplated 
by the mortgagor—Naef v. Vergez, 
72 So 9865, 140 La. 196 


25. Order removing attorney not 
er 

In a minority stockholders’ action 
&gainst @ Corporation and othors, an 
order removing an attorney repre- 
senting both the corporation and a 
cross complamant was held not to 
be improper —Eilberta O1l Co v su- 
perior Court in and for Kings Coun- 
ty. 291 P. 668 108 CalApp. 344 


s6. Cal—Wutchumna Water Co yv 
Bailey, 15 P (2d) 505, 216 Cal 564, 

DC—Brown v. Miller, 52 AppDC 
$80, 286 B 994. 

Ga—Johnson v Morris, 108 SH 810, 
27 GaApp 463 

lowa—Kluht v. Mitchell, 199 NW 
294, 199 Iowa llé3. 


and there was 
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verse in the sense that they are in conflict with, or 
hostile to, the interests subsequently represented.2? 
Moreover an attorney may properly represent an in- 
terest which is actually adverse to a former client, 
but is based on matters arising subsequent to the 
termination of the prior relation and not connected 
therewith 28 Further previous representation of a 
party in matters unrelated to pending litigation may 
not disqualify an attorney from representing the ad- 


versary of such party.?9 
Test. 


Neb —Baker v. Farnsworth, 221 N 
W. 17, 117 Neb 5604 

Okl—tIn re Jeter, 20 P.(2d) 886, 163 
Okl 27 

Wis—Halvey v Harvey, 231 NW 
580, 202 Wis. 663—Michel v Mec- 
Kenna, 287 NW. 896, 199 Wis 608 

6CJ p 620 note 47. 


Pubho policy forbids attorney’s 
representing party, over objection, 
where subjects are same or insepara- 
bly related, against adversary whom 
he previously served—Saker Vv 
Farnsworth, 221 NW. 17, 117 Neb 
501—6 CJ. p 621 note 55. 


Two things forbidden 

“An attorney 1s forbidden to do 
either of two things after severing 
his relationship with a former client 
He mey not do anything which will 
injuriously affect his former client 
in any matter in which he formerly 
represented him, nor may he at any 
time use against his former client 
knowledge or information acquired 
by virtue of the previous relation- 
ship ”—-Wutchumna Water Co v 
Bailey, 15 P (2d) 605, 609, 216 Cal 
564 
Mondisclosure of confidential nature 

“The principle which forbids an 
attorney who has been engaged to 
represent a client from thereafter ap- 
pearing on behalf of the client’s op- 
ponent applies equally even though 
during the contiuuance of the em-~ 
ployment nothing of a confidential 
nature was revealed to the attorney 
by the client "—Christian v. Waialua 
Agricultural Co, 30 Hawan 5388. 


Public officers 

(1) Lawyer having once held pub- 
lic office or having been in the public 
employ should not, after his retire- 
meni, accept employment in connec- 
tion with any maiter that he has in- 
vestigated or passed upon in office or 
employ —In re Williams, (Okl) 650 
P (2d) 729 


(2) Accordingly officers of the fed- 
eral government employing attorneys 
are enltled to avail themselves of 
the rule stated im the text when at- 
torneys employed by such officers, 
aftcr termination of the relation, at- 


The test of consistency in cases of the 
character under consideration 1s not whether the 
attorney has ever appeared for the party against 
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whom he proposes to appear, but whether his ac- 
cepting the new retainer will require him, in fer- 
warding the interests of his new client, to do anything 
which will injuriously affect his former chent in any 
matter in which he formerly represented him, and 
whether he will be called upon, in his new relation, 
to use against his former client any knowledge or 1n- 
formation acquired through their former connec- 
tion.89 Nor does the rule imposing disability on the 


attorney mean that he, having once been cmployed 


ter against him 


tempt to represent interests 1n con- 
flict with such officers —Gesellschaft 
Fur Drahtlose Telegraphie M DBD H 
v Brown, 64 AppDC 357, 78 F (2d) 
410, certiorar: denied Brown v Ges- 
selschaft Fur Drahtlose Telegraphie 
M.B H, 66 S8Ct 189, 296 US 618, 80 
14Ed 489, rehearing denied 66 SCt 
169, 296 US 6638, 80 LHd 472— 
Brown v. Miller, 62 App DC. 3830, 286 
F 994 


Claim adjaster 

Attorney employed as claim ad- 
juster ig disqualified after severing 
relations with employer to bring ac- 
tion against it on behalf of a person 
whose claim he investigated —Hovel 
v Minneapolis & St L Ry Co, 206 
NW 710, 165 Minn 449 


Suing former olient 

Conduct of attorney for plaintiff in 
commencing an action against fornier 
clients concerning matters in which 
he appeared as their attorney and 
confidential adviser, was unprofes- 
#10nal —Harvey v. Harvey, 231 N W 
580, 202 Wis 563 


Associate not party to misconduct 

Counsel retained after commence~- 
ment of an action to assist in the 
trial did not make himsclf a party to 
misconduct of associate in bringing 
action against former client —Har- 
vey v Harvey, 231 NW. 680, 202 
Wis. 658. 


Duty to raise question of miscondnot 

(1) Attorneys and court are un- 
der a duty to raise the point of an 
attorney’s unprofesgional conduct hy 
bringing an action against a former 
client involving the use of confiden- 
tial relation—Harvey v Harvey, 231 
N.W. 580, 202 Wis. 553 


(2) Nevertheless counsel was un- 
der no greater duty to raise the ques- 
tion of associate’s misconduct than 
were attorneys for opposite paztice 
or the court itself—Harvey v. Har- 
vey, supra. 


Melations held to disqualify attorney 

Attorney drawing contract for 
plaintiff, and whom plaintiff consult- 
ed regarding matter being tried, was 
properly disqualified as attorney for 
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by a client, shall never thereafter appear in any mat- 


but merely forbids the attorney’s 


appearance or acting against the client where the at- 


defendant —Wingilia v. Ashman, 217 
NW 909, 241 Mich 631. 


Subsequent client not entitled to 
benefits 
Litigant may not secure fruits of 
decree, obtained by attorncy whom 
he knows pieviously represented his 
adversary, over the latte1’s oljec- 
tion, in the same subject-mitter — 
Baker v Farnsworth, 221 NW. 17, 
117 Neb 504 


27. Mich—Gillett v Gillett, 257 N. 
W 719, 269 Mich 364 
N.Y—In re Wilson, 170 NYS 1725 


Representation held not improper 
Where an owner contracted for 
erection of building, and gave mort-~ 
gages to secure money, there was 
no impropriety in her atlorncy’s act- 
ing as attoiney for building contrac- 
tors againat a bank which advanced 
money for construction, aftcr his 
relations with the owner, as her at- 
torney, had ceased—All twnce Trust 
Co v Hubbard, 171 P. 550, 87 Or 669 


288 Mich. 161 


Divorce 

Solicitor who filed pleading for 
wife defending a divorce suit which 
was heard and dismissed properly 
appeared in her subsequent divorce 
euit, wherein he filed a plonding for 
defendant husband, where any con- 
felential information imparted by 
wife to him would not be available 
in latter suit because facta of former 
bult were res judicata, and where 
facts in latter suit arose since ter- 
mination of the solicitor’» relation 
a3 solicitor for the wife—wWilber v. 
Wilber, 105 A. 664, 90 NJ Eq 7. 


25. Where no general employment 

Attorney was not disqualified to 
represent plaintiff because he had 
represented defendants in previous 
unrelated matters, where attorney 
had no general empluyment with de- 
fendants —National Finance Cov, 
Abernathy, (TexCivApp) 66 SW. 
(2d) 358, error dismissed 


30. Wutchumna Water Co v. Bailey, 
15 P (2d) 505, 216 Cal 564—6 CJ. 
p 691 note 65, p 620 note 5L 
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torney can use, to the detriment of such client, the 
information and confidences acquired during the ex- 
istence of their relation as attorney and client.?1 


Right to object; waiver. Only one who has been 
a client of the attorney may, however, complain of 
his conduct.82 A former client’s right to object, how- 


ever, may be waived.33 


Prevention of representation. An attorney may in 
a proper case be enjoined from representing an in- 


sl. Cal—Wutchumna Water Co v 
Bailey, 15 P (2d) 605, 216 Cal. 564 
NJ—wWilber v. Wilber, 105 A_ 664, 
90 N.J Ba 7-—6 CJ p 620 note 48 


$a. Michel v Michel, 227 NW 396, 
199 Wis 608 


Party defendant who was not client 

One of two defendants could not 
complain because plaintiffs attorney 
represented the other defendant in a 
previous action arising out of the 
game automobile collision —Michel v. 
McKenna, 227 NW 3896, 199 Wis 608 


33. Harvey v Harvey, 281 NW. 580, 
202 Wis. 553 


Walver by defendant 

Defendant who failed to object to 
appearance of attorney for plaintiff 
on the ground that attorney formerly 
represented defendant waived attor- 
ney’s professional misconduct —Har- 
vey v Harvey, 281 NW 680, 202 
Wis 6538—Michel v McKenna, 227 N. 
W. 396, 199 Wis 608 


“4 Wutchumna Water Co v. Bailey, 
15 P (2d) 505, 216 Cal. 564. 


35. Brown v Muller, 52 AppDC. 
330, 286 F 994 


Wotion not too late 

‘Where several months before tnal 
one of defendant’s counsel was in- 
formed that a motion would be made 
to require him to withdraw on the 
ground that he had previously repre- 
gented plaintiff, such a motion made 
at the tral was held not too late— 
EKluht v Mitchell, 199 N.W. 294, 199 
iowa 11638 


Discretion. 

(1) Excluding, on motion, an attor- 
ney from appearing against a former 
chent in a suit arisymg from that in 
which he was its attorney was held 
to be in the court’s sound discretion. 
—Boyd v Second Judicial Dist Court 
in and for Washoe County, 274 P 7, 
Gl Nev 264 


(2) In an action for alienating af- 
fections of plaintiffs wife, denial of 
motion to require one of defendant's 
counsel to withdraw his appearance, 
based on affidavits that he had acted 
as plaintiff's counsel in a divorce suit 
and also in the present action, was 
held to be a prejudicial abuse of 
discretion —Kluht v Mitchell, 199 N. 
W 294, 199 Iowa 1168. 


nowledge acquired in prior relation 
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client.84 
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terest which is in conflict with that of a former 
Moreover an attorney may on proper ap- 
plication be prohibited by court order from repre- 
senting an interest in conflict with one to which he 
previously sustained the relation of attorney and 
client,85 or other confidential relation 36 


On the other hand 1n the absence of a showing that 


the supposed adverse interests are actually in con- 


(1) Where it appeared that an at- 
torney, representing one party 1n liti- 
gation, had formerly represented the 
adverse party with respect to the 
same matter involved in the htiga- 
tion, the court need not inquire as to 
how much knowledge the attorney 
acquired from his former chent dur- 
ing that relationship, before refusing 
to permit the attorney to represent 
the adverse party —Brown v. Miller, 
52 Apy DC. 380, 286 F 994. 


(2) Accordingly an attorney em- 
ployed by the alien property custo- 
dian was properly prohibited from 
continuing to represent a corporation 
which had been taken over by the 
Custodian in a suit against him based 
om information acquired by the at- 
torney while employed as such by 
the custodian—Brown v. Miller, su- 
pra 
ules and statutes relating to disbar. 

ment 

The rules of the court and the 
statutes relating to disbarment pro- 
ceedings against an attorney do not 
deprive the court of its authority 
without such proceedings to order an 
attorney not to appear in a case 
against a chent relating to matters 
which the attorney had handled for 
the cllent—Brown v. Miller, 52 App 
DC. 330, 286 F 994. 


inherent power 

Court, to prevent injustice, has in- 
herent power to prevent an attorney 
from appearing in a particular case 
against a former clhent—Boyd v 
Second Judicial Dist Court in and 
for Washoe County, 274 P. 7, 51 Nev 
264 


Court's power to prevent or strike 
appearance 

A court can order an attorney to 
refrain from appearing for a party, 
or strike his appearance from the 
docket, where the attorney had pre- 
viously represented the adverse par- 
ty with respect to matters involved 
in the action—Brown v. Muller, 52 
App DC. 380, 286 F 994. 


Detailed ascertamment of certain 
facts 

In order that a court may prevent 
an attorney from appearing against 
a former client 1t 13 unnecessary that 
the court ascertain in detail the ex- 
tent to which the former client’s af- 
fairs might have a bearing on the 
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flict or hostile, an attorney may not be prevented from 
continuing to represent his client.87 Nor does the 


matters involved in the subsequent 
litigation nor the attorney’s knowl- 
edge thereof —Boyd v. Second Judi- 
cial Dist Court in and for Washoe 
County, 274 P 7, 51 Nev 264. 


Zividence warranting attorney's ez- 
clusi0n. 

Evidence warranted the court in 
excluding attorney from appearing 
against a forme: client in @ case 
arising out of one in which he was 
its attorney—Boyd v Second Judi- 
cla] Dist Court in and for Washoe 
County, 274 P 7, 61 Nev. 264. 


36 Stay 

Where by reason of one’s employ- 
ment as claim adjuster he gained 1n- 
formation in the investigation of a 
particular case and after termination 
of employment undertook to repre- 
sent his former employer’s adversary 
in the prosecution of a claim involy- 
ed in such case, it was held that the 
court on proper application might 
stay further prosecution of the action 
until plaintff was represented by an- 
other attorney —Havel v. Minneapo- 
hs & 8t L Ry Co, 206 N.W. 710, 
165 Minn 449 


37. Restraming soceptance of Te 
tainer 


(1) “Where an attorney has, in the 
course of other business, or in con- 
ducting other suits, obtained a 
knowledge of matters connected with 
the suit in question, the courts will 
not, in general, simply on the fact 
of such knowledge, resirain an at- 
torney from acting against the party 
through whose business he obtained 
such knowledge, especially where 
such party does not desire his serv- 
ices”""—FPrice Vv. Grand Rapids, etc, 
R Co, 18 Ind. 187, 141—6 C.J. p 620 
note 48 [a] 


(2) Attorneys who have with- 
drawn from a case believing In good 
faith that the htigation 1s ended, will 
not, in case of its continuance, be 
enjoined from accepting a retainer 
from parties having an adverse m- 
terest to theur former client, or from 
disclosing information acquired in 
their professional capacity from such 
chent, for the court, in the absence 
of any showing to the contrary, will 
assume that such attorneys will ob- 
serve all the obligations of honor- 
able members of the bar.—Lalance, 


§ 49 


fact that an attorney undertakes to represent an 
interest hostile to a former client but based on mat- 
ters arisimg subsequent to the prior relation present 
a case for equitable interference on behalf of the 
former client 36 


Moreover a defendant who complains that the 
attorney for plaintiff was formerly employed by de- 
fendant must raise the pomt by motion rather than by 
answer.89 


§ 49. Acting in Different Capacities 
An attorney may not act In any capacity or assume 
any duty inconsistent with his office of attorney. 

The relation of attorney and client 1s of such an 
important nature that the courts will not allow an 
attorney to act in any capacity or assume any duty 
inconsistent with his office of attorney or his duty to 
his client; public policy also demands that an at- 
torney shall not act in any other capacity whcre 
his duty would be incompatible with his duty as an 
attorney ,“9 but where such duty 1s not incompatible 
with his duties as an attorney, he may act in both 
capacities.41 


An attorney for a tax collector at the time tax pro- 
ceedings are begun, but who was not attorney for 


etc, Mfg Co. v Haberman, Mfg Co, 
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such collector at the time of the tax sale, could be- 
come a purchaser.*? 


Statutes sometimes forbid the constable who serves 
process in an action from appearing as attorney at 
the trial,48 and where the constable has appeared for 
plaintiff and proved his cause of action, a yudgment 
in his favor cannot be allowed to stand, although 
there was no appearance by defendant or any one in 
his behalf.** 


The competency of an attorney to be a witness see 
the title Witnesses § 71 [70 C.J. p 175 note 46-p 178 
note 86], or to act as a trustee m bankruptcy see the 
title Bankruptcy § 157 [7 C J. p 109 notes 85-87], or 
to act as an arbitrator see the title Arbitration and 
Award § 46. 


§ 50. Liability for Costs 


In the absence of misconduct or of a statute or rule 
of court providing otherwise, an attorney Is not liable for 
the costs of a suit unless he has engaged to become 
liable. 

In the absence of misconduct or of a statute or 
rule of court providing otherwise, an attorney is not 
liable for the costs of suit unless he has engaged to 
become hable.t5 Of course where the attorney is 


—Murphy v. Riggs, 218 NW. 110, 288) to testify as to facts so learned, in 


(CCN.Y.) 93 F 197 


Motion to disqualify properly denied 

In a husband’s divorce suit, where 
each party had been previously mar- 
ried but had obtamed a divorce from 
former spouse, denial of wife’s mo- 
tion to disquahfy husband’s counsel 
because such counsel and his firm 
had represented wife in her previous 
divorce suit against former husband 
over eleven years before filing of 
present bill was held not to be error, 
since the suits were not related and 
there was no showing that husband’s 
counsel could or did betray any con- 
fidence—Gillett v Gullett, 157 NW. 
719, 269 Mich. 364 


38. Murphy v Riggs, 213 N.W. 110, 
238 Mich 151. 


Slandor 

Client was held not entitled to en- 
join a former attorney from ropre- 
senting thid party, ausng chent for 
plandor on transactions arising after 
the professional relation ceased, not- 
withstanding threatened divulgence 
of knowledge obtained in profession- 
al capaciiv—Murphy v Riggs, 213 
N W. 110, 288 Mich 151 


Disclosure as inducement to employ- 
ment 

Attorney offering as inducement to 
employment that he would divulge 
knowledge, acquired during employ- 
ment by former client whom prospec- 
tive client desired to sue, was held 
not subject to equitable interference 


Mich 161 


39. Beason for rule 

“It must be raised by motion for 
it 18 plain that the improper conduct 
of plaintiff's attorney cannot be made 
the basis of a defense on the merits 
or a plea in abatement '""—Havel v 
Minneapolis & St L Ry. Co, 206 N. 
W 710, 711, 1665 Minn 419. 


40. YIll—Harris vy. Young, 215 Ml 
App 489. 

Okl1—Steeley v State, 187 P. 821, 17 
Okl Cr 253. 

6 CJ. p 631 note 55. 


Special master subsequently appear- 
ing as solicitor 

The special master in chancery, to 
whom a suit for an accounting 1s re- 
ferred for the purpose of his taking 
the evidence and reporting the same 
together with his conclusions of fact, 
should not subscquently appear in 
the suit as a solicitor for one of the 
periies, such a course of practice 1s 
harmful and tends to bring courts 
into disrepute.—Harris v. Young, 215 
WApp 489. 


Withdrawing from case so as to be 
wiiness 
Attorney withdrawing from case 
before trial, when it appeared he 
might be a witness, 1s not subject to 
criticism —Allen v. Ross, 225 NW. 
831, 199 Wis 162, 64 ALR 180 


Acting as detective 
It 18 highly improper for an attor- 
ney to act as a private detective, and 
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@ case in which he is retained and 
bes a pecuniary interest, and the 
court is required to weigh his tes- 
timony against that of other per- 
sons—Doremus v. Doremus, 102 A 
659, 88 NJ.Hq 256—¢6 CJ. p 621 note 
56 [ce] (4). 
Spocial surrogate as attorney for 
proponent of will 

A special county judge and sur- 
rogate, having no power to act un- 
less the regular suzrogate is dis- 
qualified or there is a vacancy in the 
office, has been held not disqualified 
to act as an attorney for the pro- 
ponent of a will in a piuceeding be- 
fore the surrogate—In te Lockers 
Estate, 279 NYS 114, 154 Misc 685. 


41. Hall v Grackett, 60 N.H 215— 
6 CJ. p 623 note 56. 

Capacity of lawyer to become an- 
other’s agent for purposes other 
than practice of law see Agency § 
14 

42. Walker v Mills, 109 SW. 44, 210 
Mo. 684 


43. Whlkinaon v. Vorce, 41 Barb (N. 
Y) 870—6 CJ p 622 note 57. 


44 Ford v. Smith, 11 Wend (N Y.) 
73 


45. US—vU S8. v. Call, (C.CA Fla) 
287 F 620 

NJ—Caldwell Builders’ Supply Co 
v. Goldblatt, 172 A. 901, 12 NJ 
Mise 467 

6 CJ p 622 note 59—15 CJ. p 97 
note 64 [a] (2). 


7 CWJ.S. 


the real party interested he may be required to 
pay costs as in the case of any other litigant,4® but 
a beneficial interest in a cause of action does not 
render an attorney lable for costs where such bene- 
ficial interest consists of a right to a portion of the 
sum or property recovered as compensation for his 
services in the action.47 


Statutory provisions, In some jurisdictions, by vir- 
tue of statutory provisions, attorneys are liable for 
costs in appellate courts save where a pauper affidavit 
is fled in the clerk’s office of the court below and 
a certified copy thereof transmitted to the appellate 
court with and as a part of the transcript of the 
record or bill of exceptions, and the attorneys will 
not be relieved from the payment of costs where the 
affidavit was not transmitted to the appellate court 
until some days after the transcript and bill of excep- 
tions,48 nor will the attorneys be relieved from the 
payment of costs because appointed by the court to 
represent an accused, the affidavit filed being insuffi- 
cient,49 and counsel appointed to defend an accused, 
not being under any duty to prosecute the case in the 
appellate court after accused became a fugitive from 
justice, cannot be relieved from their liability for 
costs,50 
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§ 50 


An attorney has sometimes, by statute, been held 
liable for costs on the indorsement of the writ, where 
plaintiff was unable to pay or was a nonres.dent 51 
However, the hability of an attorney for costs where 
plaintiff 1s a nonresident is purely statutory,5* and 
1s not discretionary with the court53 and the attorney 
may relieve himself thereof by filing and procuring 
the allowance of an undertaking.54 His liability will 
be enforced only where plaintiff is required to give 
security,55 and if the right to such security 1s warved 
as to plaintiff the waiver inures to the benefit of 
the attorney.56 Also, the attorney may be lable only 
where he has instituted a suit for a sole plaintiff 
who is a nonresident or for two or more plaintiffs 
all of whom are nonresidents,57 and moreover, plain- 
tiff must have been a nonresident at the commence- 
ment of the suit.68 


Misconduct or neghgence. The court has inher- 
ent power in the exercise of its discretion to im- 
pose costs on an attorney in order to punish him,59 
and where an attorney has been guilty of unau- 
thorized or negligent acts or of general profes- 
sional misconduct, he is often held hable for costs 
by the court as a punishment for such acts or 
musconduct,60 


5S. Allen v. Mink, supra. 


Liability must be pointed out with,—6 CJ p 622 note 61 [a]—15 CJ. 
oertainty 


A client undertaking to place lha- 
bility for costs on his attorney must 
show with certainty wherein the at- 
torney has thus bound himself or 
point out clearly some law which s0 
binds hum —Lazarus, Michel & Laza- 
rus v. Veazey, 92 So 388, 161 La. 
790. 

Liability for excess costs collected 

Where an attorney exacts a larger 
amount of costs than he 1s legally 
entitled to, the excess may be recov- 
ered back in an action against him 
—One Hundred & Thirty-Fourth St 
Co. v. Wells, 140 NYS 1051, 80 Misc 
215—Bmitton v Frank, How App Cas 
4, 3 HowPr.(N Y) 101, 4 HowPr 
144, 


Griminal cross bill of exceptions 

It has been hcld that, where there 
is no law by which the state can 
maintain a cross bill of exceptions in 
@ climinal case, and no provision for 
taxing costs against the slate, the 
costs will be taxcd against the sol:- 
eitor bringing the cross bill —Mull 
v. State, 68 SH 678, 2 Ga App. 398 


mm Havwail 

The rule of the supreme court pio- 
viding that attorneys shall be lLa- 
ble for costs incurred by their re- 
spective clients was held to be made 
for the protection of the court, and 


p 97 note 64 [4] 


44. Kelly v New York City R Co, 
106 NYS 894, 123 App Div 467. 


47. La—Lasarus, Michel & Lazarus 
v Veazey, 92 So 338, 151 La 790 

N Y—Hampton v Rosenheim, 1655 N 
YS $861, 92 Mise 207—Spence v 
Bode, 108 NYS 598, 57 Misc 611. 

Tenn —Campbell v. Lee, 12 Tenn App. 
293 

6 CJ. p 622 note 63. 


Attorney alone authorized to com- 
promise 

Where an attorney brings an ac 

tion under a contingent fee contract 

and 1uforms the defendant that he is 

an assignee of the demand and alone 

authorized to compromise or settle 

the demand, it has been held that 

the attorney is lable for costs— 

Voorhees v. McCartney, 51 N Y. 887— 

Bliss v Otis, 1 Den (N Y.) 656 

48. Burke v Seaboard Air Line Ry. 
Co, 168 SI 90, 46 GaApp 488 

45. Summerour v. State, 158 8. 
827, 172 Ga. 560 

50. James v. State, 1532 SH 417, 162 
Ga 42, followed 1n 182 SHE 418, 
162 Ga, 44 

51. Maoss—Buird v Johnston, 119 N. 
BH 3854, 280 Mass 28. 

NH—Muiner v Smith, 6 N.H. 219 

6 C.J. p 622 note 64. 


gives rige to no obligation in favor] 5& Allen v. Fink, 207 NYS. 428, 211 


of a public Ltigant as against the 
attorney for the opposite party — 
Holstem vy. Benedict, 22 Hawan 749 


App Div 411, modified on other 
grounds 208 NYS 827, 218 App 
Div 845—6 CJ p 623 note 65. 
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8% Allen v. Funk, supra 


55. Reed v. Benzine-ated Soap Co, 
65 A 1008, 72 NI Eq 622 


66. Reed v. Benzine-ated Soap Co., 
supra 

57. Berme v. Atkinson, 40 SE 708, 
114 Ga. 708 


58. Long v. Hall, 5 N.Y Super 729 
—§ CJ p 633 note 69 


59. Allen v Funk, 207 NYS. 428, 
211 App Div. 411, modified on other 
grounds 208 N.Y.S 837, 218 App. 
Div. 845 


Bxcegsive zeal to olrcumvent ad. 
versary 
Where actions were apparently 
meritorious, the fact that the plain- 
tiff?’s attorney attempted with ex- 
cessive seal to circumvent his ad- 
versary and avoid immediate compli- 
ance with burdensome orders for se- 
curity for costs has been held not a 
sufficient ground for punishing him 
by imposing costs—<Allen v. Funk, 
207 NYS. 4238, 211 AppDiv 411, 
modified on other grounds 208 NYS 
827, 218 App Div. 8&45—6 CJ p 628 
note 70 [g). 


60. U. S Savings Bank v. Pittman, 
86 So 567, 80 Fla. 423—6 CJ p 633 
note 70—15 CJ. p 98 note 68 


Attorney having interest adverse to 
oliext 
If an attorney, after he has an in- 


terest adverse to his client, proceeds 
and obtals Gecrees adverse to the 


§ 50 


An attorney who inserts in the pleadings imperti- 
nent or scandalous matter may be made personally 
liable to the adverse party for the costs of ex- 
punging such matter.& 


Under the new federal equity rules costs may be 
imposed upon solicitors as well as parties for in- 
fraction of the rules designed to secure reduc- 
tion of the record on appeal, and 1f any attorney 
in a federal court appears to have multiplied the 
proceedings in any cause before such court, so 
as to increase costs unreasonably and vexatiously, 
he will be required by order of the court to satisfy 
any excess of costs so increased.62 


Enforcement of liability. The liability of an 
attorney for costs may be enforced by an applica- 
tion for an order requiring the attorney to pay 
costs.68 While an attorney, not ordered to pay 
the costs, cannot be held in contempt because of 
his client’s failure to pay them,® statutes in some 
jurisdictions authorize an attachment for contempt 
for nonpayment of costs by an attorney under 
some circumstances, as for example, in the case 
of misconduct of an attorney.®5 


In some jurisdictions, where the costs of a ref- 
erence were allowed as an incident to a final judg- 
ment, an attorney cannot be held in contempt for 
the nonpayment of costs,66 and thar payment can 


client, and there 1s an appeal to the 
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be enforced only by those methods which the law 
designates for the enforcement of the decree or 
judgment itself.67 


A writ of scire facias will sometimes issue 
against an attorney for the payment of costs.68 


§ 51. Liability for Officers’ Fees 


Generally, an attorney is not liable for the fees of of. 
flcers of the court in the absence of an express agree- 
ment to pay them. 

At common law the attorney of record cannot 
be held personally responsible to clerks, sheriffs, 
or other officers for their fees for services ren- 
dered in behalf of his client in the progress of 
the cause unless there 1s proof of his express 
promise to pay them, or of some practice or course 
of dealing from which such personal promise can 
be implied,69 on the principle that an attorncy’, 
negotiation for work to be done in a law suit 
is the act of an agent for a known principal, and 
for the expense of that service the attorney does 
not become personally responsible.70 


Liability by statutes or rules of practice. In 
some jurisdictions, however, by reason of either 
statutory provisions or rules of practice, an attor- 
ney 18 held liable for all costs incurred on behalf 
of his chent for the fees of officers or witnesses 71 


N.Y —Struffman vw Muller, 74 N.Y.]as surety in such case—Bird v. 


supreme court and other costs, in 
consequence of such action, a court 
of equity will tax such costs, includ- 
ing a reasonable attorney's fee, 
against such attorney—U 8S Savings 
Bank v. Pittman, 86 So. 567, 80 Fla 
423. 


Attorney appearing for himself 

Where an attorney in the prosecu- 
tion of an action conducted by him 
for himself and in his own behalf 
is guilty of such miusconduct as 
would subject him to the payment of 
cosis and to imprisonment for non- 
payment in case the sult was being 
conducted by him for a third person, 
he 18 not exempt from the lability 
for such cogts merely because he 
himself is the party litigant, but 1s 
held to the same degree of responsi- 
bility in the one case as 1n the other. 
—In re Kelly, 62 N.Y. 198. 


61. Til—MecConnel v. Holobush, 11 
Till. 61 

N Y—dAllen v. Fink, 207 NYS 428, 
211 App.Div 411, modified on other 
grounds 208 N.YS. 827, 218 App 
Div. 845. 

€ CJ. p 628 note 71. 


62. Toledo Metal Wheel Co v Foyer 
Bros & Co, (Ohio) 223 F. 350, 138 
CCA. 612—6 CJ. p 623 note 72 

63. US.—Bogart v. BDiectrical Sup- 
ply Co, (CCAN.Y.) 27 EB. 722, 28 
Blatchf. 653. 


594 

6CJ p 623 note 75 

6&& Rubber & Celluloid Products Co 
v. Sobel, 155 A 184,9 NJ Misc 648 


65. In re Kelly, 62 N.Y. 198—15 CJ 
p 299 note 8. 


66. Rubber & Celluloid Products 
Co v. Sobel, 155 A 134, 9 NJ 
Misc 648 


67. Rubber & Celluloid Products Co 
v. Sobel, supra 


63% Burd v. Johnston, 119 NE 354, 
230 Mass 328. 


Record conclusive 

A writ of scire facias is based on 
the record in the original suit, which 
is conclusive against the attorney in 
the scire facias proceedings, so that 
it 18 not open to him to show that 
the plaintiff in the original suit, de- 
scribed as a nonresident, was a resi- 
dent —Bird v Johnston, 119 NB. 354, 
230 Mass. 28. 


zividence 

(1) An officer’s return on execution 
that he made diligent search for the 
goods, chattels, or lands of the judg- 
ment debtor, but could not find any 
Within his procinct, 18 some evidence 
of the avoidance of costs, or of the 
inability to pay them, withm the 
meaning of the statute making the 
indorser of the bill hable for costs 
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Johnston, 119 NH 351, 230 Mass 28 


(2) In an action of seire facias 
Qgiinst the indorser of a bij] in 
equity, where a witness testified that 
he had called at the home of the 
plaintiff in the original suit and had 
seen another woman, he is properly 
allowed to testify that such woman 
told him that plaintiff was not there 
and that she did not know where she 
‘was, to contradict such woman's tes- 
timony that at that time the plaintiff 
boarded at her house—Bird vy. 
Johnston, supre. 


(3) The Hability of the indorser 
of the bill in equity for costs 1s es- 
tablished by a special finding of the 
jury, in an action of scire facias 
against him, that the judgment 
debtor was unable to pay the costs — 
Bird v. Johnston, supra. 


69. Cowan v. Hulse & Allen, (Tex 
CivApp) 273 SW 6683—6 C.J. p 
623 note 76, p 624 note 79. 


70. Cowan v Hulse & Allen, supra 
—6 CJ. p 623 note 76 [a]. p 625 
note 84, 


7lL. NJ—Rubber & Celluloid Prod- 
ucts Co. v. Sobel, 155 A. 184, 9 N 
J Misc 648. 

N.Y —Myers v. Grove, 272 NYS 
162, 242 App Div. 637—Ruhlof v. 
Catts, 174 N.Y.S. 158, 

6 C.J. p 624 note 80, 
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The attorney is liable, not on his own account, but 
for his client, his liability 1s that of a guarantor,”2 
the liability sometimes arising from his indorse- 
ment of the original writ or from the promise 
implied upon his giving direction to the officer to 
perform certain acts in the course of the cause.78 
However, this rule being in opposition to the ele- 
mentary principles of agency, it has been held that 
it should be strictly limited in its application and 
not extended to analogous cases, unless it appears 
that the reasons which originally led to its adop- 
tion apply,’ and consequently 1t has been held that 
an attorney is not liable, in the absence of an ex- 
press promise, for the fces of a referee 75 


§ 52. Liability to Adverse Party and to Third 
Persons 


a. In contract in general 

b In tort in general 

c. To pay over or refund money col- 
lected 
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attorney Is generally not liable for work done by third 
persons In connection with a law sult. 

Generally, although there is authority to the con- 
trary,?6 an attorney’s negotiation for work to be 
done in a law suit is the act of an agent for a 
known principal, and the attorney is not personally 
liable,77 as, for example, for the fees of witness- 
es,78 stenographers,’9 or for the expenses of print- 
ing briefs, etc 89 In other words, an attorney can- 
not be held personally liable on such contracts, un- 
less on an express promise to that effect, proof of 
circumstances from which such promise may be 
justly inferred, or notice to the third party of 
lack of authority im the attorney.81 However, 
where an attorney fails to disclose that he was 
acting for clients he is personally lable.82 and the 
mere fact that the third person knew the attorney 
was acting as attorney for his clients 1s not con- 
clusive,83 so that an attorney, ordermg work to 
be done or services to be performed in connec- 
tion with a case, is liable where he contracts on 
his personal responsibility or promises to pay 


a. In Contract in General 


In the absence of assumption of personal Ilabillity, an 


rule 

“The rule 18 an anomnlous one, 
when it 1s remembered that an at- 
torney in issuing an execution 18 
acting only as an agent for a dis- 
closed principal, namely, his chent 
The client, in mv opinion, and not 
the attorney, should be held respon- 
sible to the sheriff Towever sound 
this criticism may be on principle, it 
is not the law’—Ruhloff v Catts, 
174 N.YS 159 


Wot enforceable by summary procesed-~ 


ing 

An attorney’s liability for officer’s 
fees cannot be enforced by a sum- 
mary proceeding under a statute pro- 
viding that the court may make an 
order requiring the party at whose 
instance the attachment is issued to 
pay the same to the sheriff, the word 
party not including the attorney for 
the party —Myers v. Grove, 273 N. 
YS 162, 212 AppDiv 637 


72. Tarbell v Dickinson, 8 Cush. 
(Mass) 346. 


73 Strout v Bradbury, 5 Me 318— 
6 CJ p 624 note 82 

74 Judson v Grav, 11 NY 408. 

75. Rubber & Celluloid Products Co 
v Sobel, 155 A 184, 9 NJ Misc. 
648S—6 CJ p 685 note 8 


76 Judd & Deiweiler v Gittings, 48 
App DC 804 
Mules of court as to fling and dis- 
tribution of briefs 
In an action by printers against 
attorneys to recover the price of 
printing briefs in two cases in which 


therefor 84 


rules of court have hittle, if any, 
bearing upon the question of whether 
the plaintiffs had legal notice as to 
the filing and distribution of briefs 
in pending cases, especially where 
one set of the briefs in question was 
for use in a court in another jums- 
diction —Judd & Detweiler vi Git- 
tings, 43 App DC 304 


77. Colo—Hider v Hastwood, 216 P 
542, 78 Colo 489 

Mo—Inland Printing & Binding Co 
v Elam, (App) 240 SW 833 

N Y¥.—Potter v Austin, 190 NYS. 
712—-Willett v Wilham J Burns 
International Detective Agency, 176 
NYS 722—Research Laboratories 
v Harrison, 166 NY.S 706—Royal 
Indemnity Co. v. Corn, 162 NYS 
659 


78 Potter v Austin, 190 N.Y 8S. 712 
—6 CJ p 624 note 77. 


79. Rubber & Celluloid Products Co 
v Sobel, 155 A 184, 9 NJ.Misc 
648s—6 CJ p 624 note 78. 


80. Colo—HDlder v. Hastwood, 216 P 
642, 78 Colo 489 

Mo—Inland Prmnting & Binding Co 
v Elam, (App) 240 S.W. 823. 

6 CJ p 635 note 86 


81. Mo—Inland Printing & Binding 
Co v Elam, (App) 240 SW 833 
—Mendenhall v Sherman, 187 8 W 
271, 198 Mo App 684 

Pa—Messenger Publishing Co v 
Walkinshaw, 157 A 18, 102 Pa.Su- 
per. 445—I EF Huntzinger Co. v. 
Devlin, 83 PaSuper 63. 

6 CJ. p 658 note 9 


the defendants were counsel, the] he rule is well established that, 


70J.8.—538 
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Also, where the attorney is directly 
and personally interested jointly with others in the 


when a person contracts as the agent 
of another and the fact of his agency 
1s known to the person with whom 
he contracts, the principal alone, and 
not the agent, is responsble, this 
rule applies to the relationship of 
attorney and chent.—Bonynge _v. 
Field, 81 NY 159, 160 


Motice of attorney’s responsiblity 

It Is within the scope of the au- 
thority of an attorney to bind his 
chent for the printing of paper books 
in appeal, but where, in an action 
by a printer against a client for the 
eost of printing such books, there 1s 
evidence that the printer had notice 
that the attorney was taking appeal 
on his own responsibilty, and was 
liable for the costs of rpmnting, the 
case 1s for the jury, and verdict for 
defendant will be sustrained—I F 
Huntsinger Co v Devlin, 83 Pa Su- 
per 638 


s@. American Appraisal Co. v Pio, 
246 TllApp 467. 


Rebutting prima facie Habihty 

The prima facie personal lability 
of an attorney to a third person on 
an agreement from the manner of 
execution in the attorney’s name 18 
rebuttable by proof negativing per- 
sonal lability—Falsten Realty Co 
v Kirksey, 137 So. 267, 108 Fila 2265 


83. Right Printing Co. v. Stevens, 
179 A. 209, 107 Vt 3659. 


&. Colo—Eilder v DBastwood, 216 P. 
542, 73 Colo. 489. 

Kan —Martin v. Bell, 208 P. 691, 110 
Kan 193. 

N.J.—Car & General Ins. Corporation 
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proceedings and it was not solely for his clients, 
the contract may be express or implied from the 
conduct of the parties, and the attorney, if he wish- 
es to escape personal liability, must expressly con- 
tract to that effect,25 and where not authorized 
to appeal, an attorney ordering a transcript of the 
evidence is liable for the expense thereof.86 


Contract to setile case. An attorney contracting 
to settle a case for a certain sum 1s hable for the 
breach of such contract.87 


b. In Tort in General 


An attorney is personally Hable to a third person 
sustaining Injury In consequence of his wrongful acts 


v. Davimos, 178 A 150, 12 NJ {fF 
Mise. 569, affirmed 176 A. 820, 114 
NJLaw 192 

NY—Ruey v. Tull, 174 N.YS 862, 
186 App Div. 805, reversing 167 N 
YS 918—Batavia Times Pub Co 
v. Hall, 221 NYS 89, 129 Misc 197 
—Daniels vy Hand, 161 NYS 218, 
97 Misc. 418—Title Guaranty & 
Trust Co v Maloney, 165 NYS 
280—Title Guarantee & Trust Co 
v. Rudershausen, 164 NYS 16 

Pa—Messenger Pub, Co v Walkin- 
shaw, 157 A 18, 102 PaSuper 445 

Vt—Right Printing Co v_ Stevens, 
179 A 208, 107 Vt. 359 
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(1) In an action for services ren- 
dered in procuring a signer to a bail 
bond at the request of an attorney 
on behalf of his client, a special 
finding that nothing was to be paid 
for furnishing the bond at the time 
was held not inconsistent with the 
general verdict for plaintiff —Martin 
v. Bell, 208 P. 691, 110 Kan 1923 


(2) In a printez’s action to recover 
for printing of bmefs in a case in 
which defendant was aitorney, the 
trial court’s re‘usal to find that de- 
fendant was attorney for a certain 


7 Od9.8 


or Improper exercise of authority where he has been 
guiity of fraud or collusion, or of a malicious or tortious 


act. 


While an attorney is not liable to a third per- 
son for acts performed in good faith,88 and mere 
negligence on the part of an attorney 1s insufficient 
to give a right of action to a third party mjured 
thereby,®® an attorney 1s personally liable to a 
third party who sustains an injury in consequence 
of his wrongful act or improper exercise of au- 
thority where the attorney has been guulty of fraud 
or collusion, or of a malicious or tortious act ,9° 
and these rules, 1t seems, would apply whcre a 
licensed attorney gives free advice to a person 


tion, was not justified in declining te 
provide a release by decedent’s gen- 
ela] administrator, unless attorney 
for defendant's liability insurer paid 
the cost of admunistrator’s bond — 
Car & General Ins Corporation v 
Davimos, 178 A 150,12 NJ Mise 569, 
afizmed 176 A 820, 114 NJ Law 192 


Hividence 

Testimony of attorney for plaintiff 
in a death action thi he acted only 
for himself in agreeing with attorncy 
for defendant's insurer to settle the 
ease for less than the amount of 
judgment against defendant was held 


person and his wife and that the 
printer knew thot dcfendant was the 
agent for such clients when order 
for printing briefs was given was 
held error, notwithstanding no refer- 
cnce was made in brief to the per- 
f0n’s wife, where uncontradicted evi-~ 
dence showed that the printer knew 
that defendant was acting as attor- 
ney for husband and wife—Right 
Printing Co v. Stevens, 179 A. 209, 
107 Vt 859 


(8) A printer was held not entitled 
to recover from attorney for printing 
of briefs in a case in which attorney 
represented the clients, where the 
trial court, sitting without a jury, 
found that the printer understood 
that the attorney was personally lia- 
ble for printing bill, but the court 
did not find that attorney understood 
that he was personally lable or that 
in the circumstances he knew or 
ought to have known that the print- 
er understood that the attorney was 
personally hable—Ruight Printing Co. 
v Stevens, supra 


85. Elder v Hastwood, 216 P. 543, 
78 Colo 489 


86. Morgan v. Krook, 288 P. 287, 
86 Ariz 183 


87. Car & General Ins Corporation 
v Davimos, 173 A 160, 12 NJ 
Mise 669, affirmed 176 A 330, 114 
NJ Law 192 

Breach not justifiable 
Attorney, agreeing to settle case 

for less than amount of judgment, 

recovered by his client as admuinistra- 
tor ad progsequendum in a death ac- 
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Wash—J. D O'Malley & Co v Lew- 
iw, 28 P (2d) 288, 176 Wash 194 
6CJ p 626 note 86 [a] 


Zividence 

(1) In an action by a physician 
against attorneys for services con- 
sisting of giving of testimony on a 
trial, the evidence was held not to 
show that the testimony of plain- 
tiff was requested by defendant un- 
der an agreement to pay for the 
services—Potter v. Austin, 190 N Y 
8 712. 


(2) Hividence was held to war- 
rant the jury finding that attorney 
assumed lability for services ren- 
dered by detective in procuring evi- 
dence to be used in a divorce suit — 
Ruey v. Tull, 174 NYS 862, 186 
App Div. 805, reversing 167 N.YS 
918. 


Parol evidence not considered 

Conversation between attorney or- 
dering printing and printer long 
after work was delivered, will not 
be considered, where the original 
contract was clear—Batavia Times 
Pub Co v. Hall, 221 NYS. 89, 129 
Mise 197. 


Question for jury 

Affidavit of defense, in an action 
for cost of printing paper book used 
on appeal to supreme court, alleging 
that contract was made by defend- 
ant as attorney for client, made a 
case for the jury —Messenger Pub 
Co v. Walkinshaw, 157 A. 18, 102 
Pa Super. 446. 


sufficient, with remaining testimony, 
to support the tmal court's finding in 
insurer's action against tormer attor- 
ney for brench of contract that he 
acted as principal—Car & General 
Ins Corporation v Davimos, 173 A 
150, 12 NJ Misc 665, affirmed 176 A 
$20, 114 NJ Law 192 


88. La—Hemenway Furniture Co 
v Juneau, (App) 142 So 3883 

Okl —Thomas Fruit Co v. Levergood, 
274 P 471, 1385 Okl. 105—\Waugh 
v. Dibbens, 160 P. 589, 61 Okl 221, 
LRAi1917B 360 


8 UO8S—District of Columbia Nat. 
Sav Bank v Ward, (DC.) 100 U. 
S. 195,25 LEd 621 

N.¥.—In re Cushman, 160 NYS 661, 
95 Mise 9 

6CJ p 625 note 88 


90. Conn—Fuirst Nat Bank v. Bro- 
der, 141 A 861, 107 Conn 674 

La—U. § Fidelity & Guaranty Co 
v Roberson, (App) 142 So 331 

Mass—Andergon v. Rubin, 190 NE 
544 

N ¥—In re Cushman, 160 N.YS. 661, 
95 Mase 9 

Okl—Thomas Fruit Co v, Lever- 
good, 274 P 471, 135 Okl 105 

Pa—Haggerty v. Moyerman, 184 <A. 
654 

6CJ p 625 note 89 

See Treece v Reinhart-Smith Grocer 
Co, 197 Ill App 40. 

Measure of 
(1) The measure of administratmx’ 

lawyer's lability for deceiving ad- 

ministratrix’ surety was held the 

amount surety was forced to pay.— 


7 C.J.S. 


not his client.2! He is also liable where he in- 
stitutes proceedings without authority from his 
client, where he and his chent fraudulently con- 
spire to do an illegal act, or where he acts dis- 
honestly with some sinister view or for some im- 
proper purpose of his own which the law considers 
malicious.22 In the case of a trespass or other 
active tort committed by an attorney as agent of 
his client both the attorney and the client are lia- 
ble.98 An attorney is not liable, however, where, 
in the institution or conduct of any suit or ju- 
dicial proceeding, or in procuring the issuance of 
process, he acts merely as an attorney at the in- 
stance of his client and under his imstructions.9! 
The rule applies equally whether the process 1s an 
execution or attachment against the property or the 
person of the debtor.95 


Causing illegal execuhon to issue. An attorney 
who causes an execution to issue illegally, know- 
ing, or having reason to know, of its illegality, is 
lable for the damages resulting ,96 but he is not 
lable for damages resulting from the issuance or 
levy of process at the instance of his client un- 
less he 1s shown to have acted dishonestly and 
with an improper purpose.97 

Altorney appearing without authority. Any par- 


U.S Widelity & Guaranty Co v. Rob- 
erson, (La App ) 142 So 321 


(2) Damages of lessee of a pool 
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ty who sustains an injury in consequence of an 
attorney’s assuming to appear and act for him 
when he had no authority to do so may hold such 
attorney lable for the mnjury suffered.98 


Acis of client. An attorney is not liable for 
the wrongful acts of his client®® in accepting pay- 
ment in settlement of a judgment lien after having 
assigned such lien 2 


ce. To Pay Over or Refund Money Collected. 


While liable for funds received for the benefit of a 
third person, an attorney paying over to his client 
money received for him ts not liable to the party paying 
such money to him although such party Is entitled to 
have part or all of the money refunded. 

An attorney receiving funds with knowledge 
that they belong to a third person has been held 
responsible for their payment to such person, even 
though there 1s no contractual relation between 
him and the person entitled thereto,? and the court 
has inherent power to order an attorney to pay 
over money, deposited with him for a specific pur- 
pose, to a third person entitled thereto.2 However, 
the summary remedies provided for the recovery of 
money by a client which his attorney wrongfully 
withholds (infra § 159) are not available to third 
persons.4 


a eee v Moyerman, 184 A/|98 US—eld v Gibbs, (CG.NJ) 


9 F Cas No 4,766, 1 PetCC 155 
Md—Munnikuyson v. Dorsett, 2 


hall for misrepresentation of lessor’s 
attorney concerning title to person- 
alty which attorney removed after 
lessee entered upon the lease, where- 
apon lessee gave up the lease which 
was later extinguished by foreclosure 
of a mortgage on the realty was held 
not to include lessee’s prospective 
profits in the leased premises except 
so far as profitable uses to which the 
leasehold might be put were reflected 
in iis value—Andergzon v. Rubin, 
(Mass) 190 NID 544 


(3) Damages of lessee of a pool 

hall for misiepresentation of lessor’s 
attorney concerning title to person- 
alty which attorney removed after 
lessee entered upon the lease, where- 
upon lessee gave up the lease which 
was later extinguished by foreclosure 
of a mortgage on the realty was held 
not to include amount expended by 
lessee for repairs under requirement 
of the lease.—Anderson v. Rubin, su- 
pra. 
91. Within the territorial limits of 
his license, an attorney owes to @ 
person not his client the duty of giv- 
ing him honest and unselfish advice, 
if advice be given, though he 1s not 
required to give free advice-—Grud- 
berg v. Midvale Realty Co, 196 N. 
YS. 760, 119 Maac. 558 


o2. Okl—Thomas Fruit Co. v. Ley- 
ergood, 274 P. 471, 185 Okl. 105. 


$3. Williams v. Inman, 67 SH 1009, 
1 GaApp 321. 


94 Neb—Lee v Brown, 157 NW 
638, 99 Neb 661. 

N Y¥—Ford v. Willams, 18 NY. 577, 
67 AmD 83. 

Tex —Citizens’ Nat Bank of Camer- 
on v. Morrison, (Civ.App) 50 Sw 
(2d) 346 

6 CJ. p 626 note 92. 


95. US—Campbell v Brown, (CC. 
Tex) 4 F Cas No.2,355, 2 Woods 
349. 

Ga —Hunt v. Printup, 28 Ga. 297 

Iowa—Dawson vy. Buford, 30 NW 
$5, 70 Iowa 127. 

Minn—Farmer v. Crosby, 
866, 48 Minn. 459. 

6 C.J p 626 note 98. 


96. Mass —Sullivan v. Jones, 2 Gray 
570 

N.Y —~—Allen v Froome, 88 N.HL 645, 
195 NY 404, reversing 124 App. 
Div 986, 109 N YS. 1128. 

Pa—Haggerty v. Moyerman, 184 A 
654 

6 C.J. p 626 note 94. 


97. Neb.—Lee VW. Brown, 157 N.W. 
683, 99 Neb 661. 

Tex —Citizens’ Nat. Bank of Camer- 
on v. Morrison, (CivApp) 50 &.W. 
(2d) 346 

6 C.J. p 626 note 95. 
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Harr &G 3874 
Mase—Smith v. Bowditch, 7 Pick 
187 
N Y—People v Bradt, 7 Johns. 539 
Vt—Coit v Sheldon, 1 Tyler 300 


99. Abramson v. Ryall, 159 NYS 
7172 


i. Abramson v. Ryall, supra 


2. Ashton v Skeen, 89 P (2d) 1078, 
85 Utah 489, rehearing denied 44 
P (2d) 688, 85 Utah 6508 


Paying to wife, money awarded hus. 
band 


An attorney who has been lawful- 
ly employed by a wife to represent 
her husband in a partition suit 
against both of them could lawfully 
pay the money awarded to the hus- 
band to the wife, and 1s not lable to 
the husband therefor.—Buckhouse v 
Parsons, 198 P. 444, 60 Mont. 156. 


3. Sherman v. Yankee Products Cor- 
poration, 194 N.Y S. 705, 201 App 
Div. 647. 

4 Breen v. Phillips, 149 SH. 565, 
169 Ga. 18. 

Mot Uable for expense in bringing 

such proceedings 
An attorney, sought to be com- 
pelled by rule to pay the balance of 
an amount due @ receiver, bas been 
held not lable for the payment of 
services rendered by the receiver's 
attorney in bringing such rule.— 


§ 52 


While it has been held that where a master com- 
missioner overpaid attorneys on a settlement of an 
estate before a judgment of distribution and al- 
though the attorneys had paid the amount over to 
their client, the court had jurisdiction to proceed 
against the attorneys by rule or otherwise to com- 
pel them to repay the overpayment as against an 
objection that it was the mistake of the commis- 
sioner,5 in accordance with the general rule that 
the principal alone is liable for money paid to his 
agent, which the payer has a right to recall, but 
which he fails to recall until after it has been paid 
by the agent to his principal (Agency § 217), where 
an attorney, acting as such, without fraud collects 
money and pays it over to his client, although the 
party paying such money is entitled to have part 
or all of it refunded to him, the attorney is not 
personally liable for 1t; but in order to exonerate 
himself he must prove that he has paid it over to 
his client,® because in the absence of such proof 
it will be presumed that the excess remained in 


ATTORNEY AND CLIENT 
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the attorney’s hands, and he will be liable there- 
for.? 

Receiving payment outside agency and through 
his own wrong. The rule is otherwise where the 
attorney receives the money outside of his agency 
and through his own wrong; in such a case the 
attorney himself is liable for the amount so re- 
ceived, even though he may have paid it over to 
his client.8 


Payment dependent on contingency. An attor- 
ney receiving money for his client, subject to a 
ratification of a settlement, is lable to account 
to the third person making such payment on a 
failure to consummate the settlement.9 


§ 53. Liability of Third Persons to Attorney 


Third persons uniawfully Interfering with the rela- 
tionship of an attorney and his client or using an attor- 
ney’s name without authority are liable for the damages 
thereby caused. 


Third persons unlawfully interfering with the 
relationship of an attorney and his client,20 or 


@vidence insuffclent as matter of 
law 

(1) In an action to recover part 
payments made to attorney for trus-~ 
tee in bankruptcy under an agreed 
settlement of a claim held by bank- 
1untcy estate, refusal to rule as mat~ 
ter of law that plaintiff was entitled 
to recover payments under an agree- 
ment binding attorney personally to 
repay to plaintiff money received 
from him if the balance of settlement 
was not paid was held not error, 
where the evidence was susceptible 
ot a contrary finding as to the agree- 
ment—Bromfield vy Gould, 193 N.D 
786, 289 Mass. 80 


(2) Where there was evidence that 
attorney for trustee m bankruptcy 
in an action brought against plein- 
uf and two others against whom 
bankruptcy estate had a claim had 
given plaintiff proper credit for pay- 
ments made to attorney, refusal to 
rule as a matter of law that attorney 
was liable to plaintiff for the sum 
received by him because he had faal- 
ed to give plaintiff proper credit in 
the action was held not error.— 
Bromfield v. Gould, supra 
Liability of attorney to make resti- 

tution on reversal of judgment see 

Appeal and Hrror § 1982 


7 Keithley v. Foster, 183 Il) App 
299—6 CJ. p 626 note 99 


8 Fowler v. Shearer, 7 Mass. 14— 
6CJ. p 626 note 1. 


9. Ambrose v. Grazanl, 247 SW 
958, 197 Ky 679, 


weturn of fee 

An attorney who made a settle- 
ment on behalf of the next friend of 
an infant which he knew, or should 
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Breen vy. Phillips, 149 SH 665, 169 
Ga. 18. 


8 Olver v Braswell, 286 SW. 724, 
188 Ey 297. 


@ Cal—Brown vw Howard, 261 P. 
732, 86 Cal App 5332 

Mass.—Bromfield v. Gould, 193 NE 
796, 289 Masa. 80. 

6 C.J. p 626 note 98 


Fayment to client not wrongful 

Where jury could have found on 
evidence that money received by at- 
torney for trustee in bankruptcy 
from plaintiff, against whom and 
two others the estate had a claim, 
was to be paid to the trustee to be 
applied on account if the balance of 
the proposed settlement was not paid, 
mere bringing of an action by at- 
torney for the trustee against plain- 
tiff and others did not make payment 
thereafter to trustee of the sum re- 
ceived by attorney from plaintiff 
wi ongful —Bromfield vy. Gould, 193 N. 
E. 796, 289 Mass. 80 


Money obtained from court's registry 

fl) An attorney 1s not personally 
hable to restore to the court’s regis- 
try money obtained therefrom for 
lis client’s benefit under an errone- 
ous order of the court and delivered 
to the client —Whitehurst v. Owens, 
148 So 688, 110 Fla. 113—Holland v 
McGill, 145 So. 210, 107 Fila. 444, 87 
ALR, 171. 


(2) And this rule is applicable 
even though such error was induced 
by the attorney, provided no fraud 
or bad faith on his part is shown 
to have been practiced in connection 
therew1th.—Holland v. McGull, su- 
pra. 


have known, was not binding, and 
received the agreed amount, 1s not 
entitled, as against the person paying 
the settlement, to retain his fee for 
rraking the settlement after the in- 
fant repudiated it, as he had a nght 
to do——Amb1ose v. Graziani, 247 S.TV. 
958, 197 Ky 679 


10. Lurie v New Amsterdam Cazs- 
ualty Co, 1 NE (8d) 472, 270 NY 
879, affirming 281 NYS 988, 245 
App Div 710—Gordon v Mankoff, 
261 NYS. 888, 146 Misc, 258 


Contract not broken 

Where a claim for peisonal injury 
has been assigned to an attaincy 
under a contract for a division of the 
amount recovered, with a stipulation 
that any money received by the in- 
jured person in settlement of such 
Claim should be held as agent for 
the attorney, an action for malicious- 
ly persuading such person to break 
the contract cannot be maintained 
against a personal injury adjuster 
who caused a setilement to be made, 
where 1t does not appear that he in- 
duced, or persuaded, or attempted to 
persuade, such person not to hold 
the money as agent for the attorn:y 
~—Cameron vy. Barancik, 178 Il] App 
23 


Mistake in rule of damages immate-. 
rial 

Attorney suing insurance company 
whose agents wrongfully induced lis 
chent to breach contract of retainer 
has been held not precluded from re- 
covering damages because attorney 
mistook the rule of damages and 
asked for an amount equal to the 
sum received by client by way of set- 
tlement, where attorney allegcd and 


7 C.J.8. 


using an attorney’s name without authority!! are 
liable to the attorney for the damages caused there- 


by. 


§ 54. Assignment as Counsel by Court 


Attorney assigned to represent an indigent or absent 
person has a duty to act and to diligently protect all the 


rights of such person 


Where an indigent or absent person is a party to 
a suit, the court will ordinarily assign counsel to 
represent him, and it is the duty of the attorney 
so assigned to act,!? and to protect all the mghts 
of the client as fully and to the same extent as 
if he were employed by the client,!3 generally 
even without compensation (infra § 172). 


yroved damages, and the measure of 
damages need not be stated in the 
complaint when facts are alleged 
from which the damages can proper- 
ly be inferred—Lurie v New <Am- 
sterdam Casualty Co, 1 NH (2d) 473, 
270 N Y. 879, affirming 281 N Y 8. 988, 
245 App Div. 710. 


11. Crane v Heine, 170 P. 483, 35 
CalApp 466, 
Nominal damages recoverable 
‘Where defendant, without permis- 
sion, used attorney's name and stand- 
ing im endeavoring to effect collec- 
tions by typewriting attorncy’s sig- 
nature to collection letters and send- 
ing them to the debtors, there was 
an invasion of the attorney’s nmghis 
from which the law wil presume 
nominal damages at least, recover- 
able under CivCode § 33860 —Crane 
v Heine, 170 P. 433, 35 CalApp. 466 


12, US—Powell v. State of Ala- 
bama, 68 SCt 65, 287 U.8 45, 77 
Ld 158, 84 ALR 637, reversing 
Powell v. State, 141 So 201, 224 
Ala 640, ceruorari granted Powell 
v State of Alabama, 52 SCt 648, 
286 US 640, 76 Ld 1278, Patter- 
gon v State of Alabama, 58 SCt 
56, 287 US. 46, 77 LEG 158, 84 A 
LR 627, revermng Patterson v 
State, 141 So 195, 224 Ala 6581, 
certiorari granted 52 SCt. 648, 286 
U.S. 640, 76 L.Hd 1278, Weema v 
State of Alabama, 58 SCt. 55, 287 
US 465, 77 L Bd 158, 84 ALR 527, 
reversing Weems v State, 141 So 
215, 224 Ala 6524, certiorari gTrant- 
ed 52 SCt 648, 286 U.S. 840. 76 
LBd 1278. 

Ga—Weatherby v Pittman, 101 SE 
131, 24 Ga App 4652. 

6€CJ p 627 note 4—16 CJ. p 322 note 
87. 

Appointment of counsel to defend 1n- 
digent person charged with crime 
see Criminal Law § 982 [16 C.J 
p 822 note 35] 

3 US8S—Downer v Dunaway, (C 
C.A.Ge.) 53 F.(2a) 586, conformed 
@C)1FSupp 1001 

Okl—Noel v. State, 188 P. 688, 17 
OkLCr. 308. 
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§ 55. License Fees and Taxes 


or tax may be imposed on attorneys 


either as a regulatory measure or as a method of raising 


revenue. 


The requirement of a license fee may be a reg- 
ulatory measure where its purpose 1s to fix a 
standard of learning and character for those de- 


siring to engage in the practice, and to raise funds 


RI—Slate v Hudson, 179 A. 180. 

Tex—Maodero v Calzado, (Civ App ) 
281 SW 3828 (second case)—Lopez 
v Calzado, (Civ App) 281 SW. 324. 


Attorney for indigent is a quasi 
Public oficial, since he 1s acting un- 
der court appointment, 1s charged 
with dual responsibilty of fathful 
discharge of his duties to individual 
and to state, and he cannot indulge 
indigent’s wishes or pervert a law in- 
tended for protection of indigent to 
his own personal advantage —State 
v Hudson, (RI) 179 A. 180 


Continuance, change of venue, sto. 

It 18 duty of counsel, appointed to 
represent accused too poor to em- 
ploy counsel, to make necessary mo- 
tions for continuance, change of ven- 
ue, and new trial—Downer v. Dun- 
away, (CC.AGa) 58 F (2d) 586, con- 
formed (DC.) 1 F Supp. 1001. 


General and special demurrers 

Attorney representing an absent 
party has the duty to test the plead- 
ings by general demurrer and special 
oxceptions—Lopez v. Calzado, (Tex 
Civ App ) 281 SW. 824 


Appead 

The mgbt of appeal being a con- 
stitutional right, the counsel appoint- 
ed by the court to defend an indi- 
gent defendant fails in hs duty 
when he neglects to take an appeal 
from a judgment and sentence of 
death in a homicide case, in view of 
Rev (1910) §§ 58968, 69869 —Noel 
v State, 188 P. 688, 17 OKLCr 308. 


Court directing action 

Where attorney appointed to repre- 
sent an absent party, who had been 
served by publication, fails to test 
the pleadings by demurrer and ex- 
ception, the court should direct his 
action—Lopez v Calzado, (Tex Civ. 
App) 281 SW 324 


14. Cal—Carpenter v State Bar of 
Cahfornia, 295 FP. 28, 211 Cal 858 

N M—In re Gibson, 4 P (2d) 643, 35 
N.ML 650 

N D—Goer v Taylor, 200 N.W. 898, 
51 ND. 792 
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for carrying out such purpose, with the idea of 
protecting the public against the consequences of 
a want of professional qualifications,14 or it may 
be merely a method of raising revenue,15 and all 
the members of a firm of lawyers must pay the 
tax.16 Whule under some statutes, where an attor- 
ney fails to register and pay the fee within the 


OkL—<Kelley v. State Bar of Oklaho- 
ma, 298 P 62%, 148 Okl 2832. 

Or—Abraham v. Roseburg, 105 P. 
401, 65 Or 359 

6 CJ p 571 note 57. 


cusbility as member of ber 

State Bar Act has operative effect 
against practicing attorney as h- 
censed member of bar, rather than 
as member of any bar association — 
In re Gibson, 4 P.(2d) 648, 35 NM 
550 


Statute not invalid as conferring un- 
regulated discretion 

State Bar Act is not subject to 
criticism as conferring unregulated 
discretion respecting fees and ypen- 
alties on executive body —Carpenter 
v. State Bar of California, 295 P. 23, 
211 Cal 368 


15. Cal—Ex parte Johnson, 190 P. 
852, 47 Cal App. 465. 

Nev —Hx parte Dixon, 188 P. 642, 43 
Nev 196 

Or—Abraham v. Roseburg, 
401, 65 Or 359 

Wash—State v Holmes, 234 P. 375, 
183 Wash 6543 

6 C.J p 571 note 58. 


Minimum fee where not engaged in 


106 P. 


practice 

Under an ordinance making it un- 
lawful for any person to engage in 
any of certain businesses, including 
the practice of law, without first 
paying a license fee based on his 
gross annual income, every attorney 
must pay at least the minimum fee, 
although he did not practice during 
the previous year —Anderson v. City 
of Birmingham, 88 So. 900, 205 Ala. 
604. 


monresident 
Mere incidental practice of a non- 
resident attorney, im a city which im- 
posed a tax on attorneys, has been 
held not to render such attorney sub- 
ject to the tax—City of Texarkana 
v Taylor, 61 SW (2d) 8656, 185 Ark. 
1145 
16. Blanchard v. State, 11 So 786, 
30 Fla 228—6 CJ. p 571 note 54 
[a]. 


§ 56 


prescribed time, he loses his right to practice,17 
under other statutes the payment of such a tax is 
not a condition precedent to the right to practice 
law,18 


§ 56. Partnership of Attorneys 


a. In general 
b. Compensation and division of profits 


a. In General 


A valid contract of partnership may be made be- 
tween two or more duly qualified attorneys, and the 
general principles of the law of partnership are applicable 
thereto 


A valid contract of partnership may be made 
between two or more duly qualified attorneys,1® 
but not between an attorney and a person not ad- 
mitted to practice.20 A firm of law practitioners, 
as such, are regarded as a single entity*! and the 
general principles of the law of partnership apply 
to lawyers with the same force that they do lo 
partnerships engaged in other occupations or pro- 
fessions #4 


In the absence of a special agreement, each 
member of the firm assumes the duty of giving to 
its business all of his time, skill, and ability, as 


17. 
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Ga—Willhams v. Ivey, 169 SH {20. Johnson v. Davidson, 202 P 169, 
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far as reasonably necessary to the success of the 
common enterprise,28 and, consequently, in the ab- 
sence of an express agreement to the contrary any 
professional services rendered by a member of a 
firm of lawyers will be presumed to be for the 
benefit of the firm*4 Nevertheless a member of a 
law firm has a right to attend to his individual 
interests which have no connection with the prac- 
tice of his profession, and, unless such action so 
abstracts his attention or absorbs his time as to 
materially mterfere with his professional duties, 
his partner cannot complain,*5 and fees received 
by a partner in his individual capacity, and not 
as an attorney, are not partnership property.*6 
However, fees earned by one member under a firm 
contract belong to the firm,2” and an award of 
counsel fees must be considered as being made to 
the firm 28 


In an action for damages for the breach of a 
partnership contract, where the evidence is conflict- 
ing, the question as to whether a provision of the 
contract was breached is for the jury.*9 

The acts and admissions of one member of a 
firm, made in relation to and in the course of the 
regular business of the firm, are binding on the 
firm.29 However, although there is authonty to 


on the one so claiming —Rothrock 


866, 177 Ga 77 
Wash—Smith v Kneisley, ¢9 P (2d) 
916, followed in 49 P (2d) 918 


18. Ft Worth, etc, R Co v Car 
lock, 75 SW 931, 38 Tex Civ.App. 
203. 

19. Amey v. Vermont Products Co., 
177 A 197, 107 Vt. 178. 


Absence of provimon for sharing 
losses 

An agreement between lawyers 
handling matters upon an equal di- 
vision of profits constitutes a part- 
nership notwithstanding the absence 
of a provision for sharing losses, 
such provision being implied in the 
absence of an intent to the contrary 
—Copeland v. Eing, 189 So 221, 224 
Ala. 160. 


partnership 
The relationship of attolneys en- 
gaged in a common enterprise for 
mutual benefit amounts to a special 
partnership —Dingman v. Henry, 51 
App DC 8389, 279 . 7965. 


Mo partnership 

Where one attorney associates an- 
other attorney with him and pays 
him @ salary, pays all the office ex- 
penses, ete. it has been held that 
they were not partners, notwith- 
standing the lietterheads and buill- 
Ihhads and the sign on the door indi- 
cated that the business was that of 
& partnership—Amey v Vermont 
Products Co. 177 A. 197, 107 Vt. 178 


64 CalApp 2651—6 CJ p 627 note 
8. 


It 18 lawful for an attorney to em- 
ploy @ layman to take charge of the 
management of the work to be done 
in his office, to the extent of draw- 
ing pleadings and other papers, and 
to agree to pay such person for such 
services a fixed percentage of the re- 
celpte of the attorney from his 
clients; such an agreement not be- 
ing one to become partners in the 
practice of law—Jobnson v. David- 
son, 202 P. 159, 54 Cal App. 261. 


a1. Henn v. Clifford J. Heath, Inc, 
139 A. 406, 101 NJ Hq 347, affirmed 
141 A. 769, 102 NJEHq 596 


22. Dennis v. Seattle Furst Nat 
Bank, 73 P. 1125, 33 Wash 161. 


23 Gratwick v. Smith, 195 NYS. 
568, 202 App Div. 600—6 CJ p 627 
note 9. 


24. Ky—Charles v. Whitt, 218 S.W 
994, 187 Ky 77. 

N.Y —Gratwick v. Smith, 195 NYS 
568, 202 App Div. 600 

6 CJ p 627 note 10. 

25. Rothrock v. Hamlin, 253 P. 1067, 
81 Colo 100—6 CJ. p 627 note 11, 

Burden of proof 
(1) The burden of proving the in- 

clusion of fees for nonlegal work by 

one partner as assets of the firm is 
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v. Hamlin, 268 P 1057, 81 Colo 100 


(2) The burden of proof to show 
that services were of a professiunal 
character and therefore on firm ac< 
count rests upon the party asserting 
it—Brown v. Cragg, 82 NW 6569, 230 
Ill, 299, reversing 129 Ill App 597. 


26. Dempsey v McGinnis, 219 8S.W. 
148, 208 MoApp 404, 
Acting as receiver on appointment 
prior to partnersinup 
An attorney who received compen- 
sation for services performed as a 
receiver, received in his individual 
capacity as @ receiver, and not as a 
lawyer, was not required to divide 
the fee received with his partner, 
who became such subsequent to the 
appointment as recciver—Dempaey 
v McGinnis, 219 SW. 148, 203 Mo 
App 494 


27. KEleinschmidt v. White, 15 P 
(24) 127, 159 Okl 234. 


28. Henn v Chlfford J. Heath, Inc, 
139 A. 406, 101 NJ Hq 347, af- 
firmed 141 A. 769, 102 NJ.Eq 596 


29. McElroy v. Billedge, (TexCiv 
App) 69 S'W.(2d) 199 


30. NY—tTitle Guaranty & Trust 
Co v. Maloney, 165 NY.S. 280. 
Tex —Robertson v. National Spiritu- 
alists’ Asa’n of United States of 
America, (Civ App.) 35 S.W.(2d) 

889. 
6C.J p 627 note 13. 
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the contrary,31 to work without compensation is 
not part of the partnership business and one mem- 
ber of the firm cannot bind the firm to do work 
without compensation 32 Also, as such a partner- 
ship is not one in trade or coramerce, one partner 
has no implied authority to become a party to, 
or a guarantor of, a negotiable instrument and bind 
the firm thereby 33 Indorsecs, a firm of attorneys, 
could not assert claim to a note after conducting 
suit thereon as attorneys for prior indorsee on the 
theory that he was the owner 34 


Notice io one member 1s notice to all where it 
relates to the firm business.®5 


Dissolution. A law partnership is dissolved 
where one of the partners assumed the office of a 
judge, since thereafter he could not engage in the 
practice of law,86 and in accordance with the gen- 
eral rule stated in the title Partnership § 271 [47 
CJ. p 1041 note 96], on the death of a partner 
the surviving partners become vested with the legal 
title to the assets of the partnership.87 The rela- 
tion of law partners continues, after dissolution of 
the partnership, as to cases pending at the dissolu- 
tion.38 
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A payment by one attorney to another to induce 
the formation of a partnership, such payment to 
be returned if dissolution of the partnership oc- 
curred before a certain date, is recoverable by the 
first attorney on a termination of the partnership 
by mutual consent on the formation of a new part- 
nership including another attorney.?9 


b. Compensation and Division of Profits 


After payment of the debts of the partnership, each 
member is entitled to share in the profits; but after dis- 
solution a member has no right to share In fees sub- 
sequently earned. 


In accordance with the general rule applicable 
in all cases of partnership, stated in the title Part- 
nership § 94 [47 C.J. p 786 note 92], there is no 
implied obligation that, for performing the duty of 
devoting himself to the firm’s business, a partner 
shall be paid more than his proportionate share of 
the gains,49 and, conversely, as long as the firm 
continues there is usually no deduction because 
one partner has not been as active as the other.‘ 
After the payment of debts, for which each part- 
ner is liable for his share“? a partner has the right 
to share in the profits of the partnership‘? im ac- 
cordance with the partnership agreement.44 How- 


Acceptance of fee in full 

Acceptance of fee by one attorney 
as compensation in fall for attorneys 
jointly obligated to chent was bind- 
ing upon his associates —Robertson 
v Nationel Spiritualists’ Asa’n of 
United States of America, (Tex Civ 
App.) 25 8'W.(2d) 889. 


Representation by individual, not by 
firm. 


The law partner of attorney of rec- 
ord, who individually represented de- 
fendants in error, was not author- 
ized to acknowledge the service of 
a bill of exceptions, and his acknowl- 
edgment did not satisfy the require- 
ment for service upon defendants in 
error or their counsel of record— 
Davis v. Gillespie, 181 SE 167, 180 
Ga 850. 


$1. Stone v. Hart, 66 SW. 191, 23 
Ky L. 1777. 

32. Swanson 
126 Or. 309. 

33. Swanson v. Duffy, supra—é CJ 
6 p 628 note 14. 

= Furst Trust & Savings Bank of 
Blanchard v. Johnson, 211 NW 
$78, 202 Iowa 799. 

35. Whittenbrock v Parker, 36 P. 374, 
102 Cal 93, 41 AmSR 173, 24 LR 
A. 197—6 CJ p 628 note 15 

36. Stuart v Murray, 202 P 179, 70 
Colo. 449. 

37. Dingman v. Henry, 51 AppDC. 
339, 279 F. 795 

38. Creason v Deatherage, 30 S.W 
(2d) 1, 325 Mo 661. 


v. Duffy, 269 P. 865, 


89. Cole v Holton, 172 NE} 858, 272 
Mass. 565 


Interest from date of demand 

Where partner, under terminated 
partnership agreement to practice 
law, was entitled to refund of three 
thousand dollars, interest was due 
from the date of demand, being a 
liquidated sum—Cole v Holton, 172 
NW 858, 272 Mass. 665. 


Bight not waived 

That nothing was said, on forma- 
tion of new partnership to practice 
law, concerning partners right to 
return of sum provided for under 
previous agreement, did not show 
waiver thereof—Cole v. Holton, 172 
NH 858, 272 Mass. 565. 


49. US—Consaul v. Cummings, (D 
Cc) 82 S.Ct. 83, 222 U.S 262, 56 
LEd 192 

Iowa —Roth v. Boles, 115 N.W. 980, 
139 Iowa 253 


41. Bettinger v. Goebel, 4 Ohio App. 
362—6 CJ. p 628 note 18. 


Equauzizg agreement 

Where a law partnership was in- 
terrupted by the election of a part- 
ner to congress, and at the end of a 
year it was agreed that his absence 
should be equalized by charging 
bim on the books with one-half of 
his salary for the year, but there was 
nothing said as to a continuance of 
the partnership, and thereafter it 
was terminated, the charge against 
bim on the books was in settlement 
of partnership affairs up to that time, 
and he was not entitled to recover 
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back this amount —Bettinger v. Goe- 
bel, 4 Ohio App 38632. 


42. White v Stratton, 8 La App. 3432. 


43. Cole v. Holton, 172 NHI &58, 272 
Mass. 565 


Fee allowed copartner as offset for 


damages 

A partner is entitled to his share 
of a fee allowed a copartner as an 
offset for damages in a suit in which 
the copartner was the defendant, not- 
withstanding such fee was never col- 
lected by the firm-—Ganoe vy. Oh- 
mart, 246 P. 348, 118 Or. 135. 


4 DC—wWillams v /JFoster, 62 
AppDC. 14, 63 F (2d) 893, cer- 
tiorari denied 58 SCt. 692, 289 U. 
S. 749, 77 LEd 1494 

La—Quuintero vy. Caffery, 108 So. 87, 
160 La 10654. 

W Va—Cunningham v. Madden, 175 
SH. 446. 

of net fees 

(1) Under an agreement giving 
the partners certain percentages of 
the receipts after the deduction of 
current expenses, such expenses 
should be deducted from the gross 
income and then the net income ap~ 
portioned and such expenses should 
not be divided on the same percent- 
ages as the net income.—Cunningham 

v. Madden, (WVa.) 175 SH 446. 


(2) An attorney dividing a fee re- 
ceived for services, including the re- 
financing of a loan, with a lending 
association’s officer who guaranteed 
repayment of the new loan, has been 
held accountable to his partner only 
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ever, 2 partner who declares he has no faith in a 
client’s claim and refuses to take part in the pros- 
ecution of the suit or to become liable for any 
expenses in connection therewith, waives and 
abandons his right to share in any fees recovered 
therein,45 and 1s estopped to assert any interest in 
lands subsequently acquired by his copartner in 
payment of such fees,*6 and a partner, who testified 
against his firm’s right to recover for legal serv- 
ices, has been held estopped to claim a share of 
the fees recovered.*? 

After dissolution of firm. While the general 
rule is that upon the dissolution of a firm each 
member 1s obliged to perform what work may be 
necessary for closing out the business without 
other compensation than his share of the profits,4? 
even where the firm is dissolved by the dcath of a 
member,*9 there are, nevertheless, exceptions to 
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this rule:50 and, where the circumstances are such 
as to render it equitable, extra compensation in the 
nature of salary, or an increased apportionment of 
profits, may be awarded to one partner.51 Thus 
where a law firm is dissolved with cases yet un- 
tried the active partner who undertakes to finish 
the work is entitled to extra compensation for his 
labor.53 


Where one member of a law firm has with- 
drawn, a contract of employment of such firm is of 
a divisible nature, under which a recovery may 
be had for services of which the client has already 
had the benefit,5% but, although there is authority 
to the contrary,°4 such withdrawing partner can 
have no interest in fees for services rendered by 
the remaining member of the firm after the dis- 
solution in cases commenced either before®S or 


for the portion of the fee actually re- 
tained by him—Clanton v Perry, 33 
SW (2d) 364, 182 Ark 1184 

Pooling arrangement of a partner 
with an outside attomey, associated 
with the firm m a particular case, 
for the division of fees of a particu- 
lar case between them 1s not invalid 
as to the copartners having full 
knowledge thereof —Quuintero v Caf- 
fery, 108 So 87, 160 La. 1054 
wea provision in agreement compro. 

Cuee 

Law partners, accepting compro- 
mise agreement and claiming inter- 
est in contingent fee, are bound to 
accept provision therein for spécial 
fee to member of firm and are not 
entitled to any interest therein — 
Quintero v. Caffery, 108 So. 87, 160 
La. 1064. 


45. Gillett v Hudspeth, (Tex Civ 
App.) 238 SW. 860, error refused 


46. Gillett v. Hudspeth, supra. 


Hividence of copartner’s 

In an action by an attorney against 
a former partner to recover an in- 
terest 1n lands acquired under a con- 
tract with a client for the payment 
of attorney's fees from moneys, 
goods, and other property recovered 
in a sult, evidence of expenditures in- 
curred by defendant in prosecuting 
such suit was admissible; they be- 
ing proper credits in case it was 
held the contract conveyed an in- 
terest in lands and that plaintiff was 
not estopped to assert his claim.— 
Gillett v. Hudspeth, (Tex Civ App ) 
238 S.W 8650, error refused. 


Authority to GLAURES DRE is question 
for jury 

In an action by an attorney to re- 
cover from a former partner an in- 
terest in land acquired as fees under 
a contract with a client, the court 
did not err in submitting to the jury 
questions as to whether plaintiff au- 


thorized defendant to manage the lit- 
igation; they being material on the 
question of whether defendant's ex- 
penditures were properly chargeable 
against the partnership —Gullett v 
Hudspeth, (TexCivApp) 283 SW 
§60, error refused 


47. Houghton v Thomas, 221 NYS 
630, 220 App Div. 415, motion de- 
med 159 NB 641, 246 NY. 5635, 
affirmed 162 NE 56509, 248 NY 628, 
motion denied 162 NE. 637, 248 N 
Y 691. 


48. Cunningham v. Madden, (W.Va ) 
175 SH 446—6 CJ p 628 note 19 


45. Consaul v. Cummings, (DC) 32 
§ Ct 83, 222 U.S 263, 56 L. Bd. 192 
—6 CJ. p 628 note 20 


50. Stuart v. Murray, 202 P 179, 
70 Colo. 449—6 CJ. p 628 note 21 


Distinction as to professional part- 
nerships 


The reasons upon which is based 
the rule that the aurviving partner 
must close the business of the firm 
without charge therefor cannot ap- 
ply in a case where a member of a 
professional partnership voluntarily 
quits the firm. When he leaves the 
firm he withdraws from it all that 
he had therein, except az to accounts 
for past business of the firm This 
exception to the general rule is 
founded on reason, and is supported 
by the authorities—Stuart v. Mur- 
ray, 202 P 179, 70 Colo. 449—6 CJ. p 
628 note 21 [a]. 


51. SC—Carrere v. Whaley, 17 SC. 
595. 

W Va—Cunningham vy. Madden, 175 
SH 446 

6 CJ. p 628 note 22. 


52. Cunningham v Madden, supra— 
6CJ. p 628 note 23. 


measonable worth 
The partner who performs material 
personal services, not in mere wind- 
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ing up, but in carrying on the un- 
finished buainess of the firm, is en- 
titled to receive the reasonable worth 
of those services-—-Cunningham ry. 
Madden, (WVa) 175 S.E. 446. 


53. Schulder v Ellis, 286 P 620, 75 
Utah 482—Schulder v Dickson, 248 
P 377, 66 Utah 418—6 CJ. p 628 
note 24. 


Where fee contingent 

While a partner’s hability to a dis- 
solved partnership, contingent on 
pending litigation, cannot be treated 
as a distributable asset, a decree mn 
an action for an accounting should 
not prejudice the copariner’s rmght 
therein—Cole v Holton, 172 NE 
858, 272 Mass 565 


34% Cunningham v Madden, (W.Va) 
175 SH 446—47 CJ. p 1165 note 
565. 


Fee, less value of services, as firm 
RaSeb 

While the partmer who performs 
material personal services im carry- 
ing on the unfinished business of the 
firm is entitled to receive the reason- 
able worth of those services, the bal- 
ance of the fee that the services 
yield are to be treated as partner- 
ship assets —Cunningham v. Madden, 
(WVa) 1758.5 446. 


55. Colo—Rothrock v. Hamlin, 253 
P. 1057, 81 Colo 100. 

Wis —Puffer v. Merton, 170 N.W. 368, 
168 Wis. 366, 5 ALR. 1288. 

6 CJ. p 629 note 35. 


Value to client, not to firm 

Law partner, completing services 
begun before voluntary dissolution, 
may collect and retain ther value to 
chient, not merely their value to the 
firm.—Rothrock v. Hamlin, 253 P. 
1057, 81 Colo. 100. 


Wo recovery on basis not pleaded 
Lawyer, praying recovery from 
former partner on the basis of pro- 


7 C.J.S. 


after such dissolution,5¢ in the absence of an agrec- 
ment to the contrary.5? Nor is the reuring part- 
ner chargeable, after the dissolution, with any of 
the expenses of the firm in prosecuting cases com- 
menced before the partnership was dissolved ,55 
and money afterward collected by him or paid to 
him by his former partner as his share of the 
fees earned after the dissolution of the partnership 
im cases commenced before the dissolution cannot 
be recovered by the partner in an action for an 
accounting 59 While advances made to clients, plus 
fees collected, prior to the dissolution of the part- 
nership, are partnership assets to which each part- 
ner 1s entitled proportionately,®9 and the obligation 
of a partner to a dissolved partnership for services 
rendcred by the firm to him should be treated as 
an asset for which he should account,®! a partner 
has no ascertainable interest in a partnership as- 
set until there has been an accounting 82 Although 
an attorney 1s entitled to share in fees received by 
his partner in connection with pending business, 
especially where the claimant continued to render 
services in such case,68 a continuing partner, pur- 


portion of services before and after 
dissolution, cannot recover a share 
of the profits excceding the value of 


61. 
Mass 565 
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Cole v Holton, 172 NH 8658, 272 
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chasing a claim pending on a contingent fce, need 
account to the retuing partner only for the agreed 
compensation on such claim and not for the profits 
thereon.64 However, an attorney is not entitled 
to share in fees received by his former partner for 
services rendered under a new and distinct em- 
ployment,®5 and the estate of a deceased partner 
18 not entitled to share in the mcreased fee of the 
continuing partner obtained by hum through an as- 
signment by an associate counsel retiring from 
the case, the assignment not bemg made to the 
firm 8&6 


Under an agreement providing that in case of 
dissolution of the firm, certain partners are to have 
no interest in the outstanding accounts, it has 
been held that the provision refers to a voluntary 
dissolution and not to one occurring by reason of 
the death of one of the partners.§7 


Agreement on dissolution. If a fair and reason- 
able agreement settling the rights of the partners 
has been made the courts will recognize and en- 
force it,68 and one suing to set aside a settlement 


66 Utah 458—Schulder v. Dickson, 
248 P 377, 66 Utah 418. 


his services to the firm—Rothrock 
v Hambn, 258 P 1057, 81 Colo 100 


66. Isenhart v. (Kan App ) 
68 P 4651 


S77. Williams v Danson, 262 P 980, 
146 Wash 358—Gray v Stern, 149 
P 26,85 Wash 6465. 


Accounting required 

A. continuing law partner cannot 
avoid accounting, under the dissolu- 
tion contract, for fees in a case 
which the retiring partner was to 
conduct, on the theory that the brief 
written before dissolution by the re- 
tiring partner became the continuing 
partner’s property—Gray v Stern, 
149 P 26, 85 Wash. 646. 


Wot entitled to greater share of fees 

Where an agreement of dissolu- 
tion provided that the fees on un- 
finished business should be divided 
on the former ratio, the retiring part- 
ner 18 not entitled to a greater share 
of such fees because under the orig- 
inal partnership he was entitled to a 
certain allowance at stated intervals 
before any division of the earnings 
was made between the partners, his 
rights being dependent on the disso- 
lution agreement which made no pro- 
vision therefor—Williams v Dan- 
son, 262 P 980, 146 Wash 358 


88 Isenhart v. Hazen, (Kan App) 
63 P. 461. 


88. Isenhart v Hazen, supra. 


6%. Levinson v Vanderveer, 13 P 
(2a) 448, 169 Wash. 254, 


Hazen, 


@2. In re Durant’s Hstate, 315 NW. 
684, 194 Wis 275 


Action to establish trust not main. 
tainable 

An attorney’s petition to establish 
an equitable trust in the assets of 
his deceased former partner’s estate 
will be dismissed where brought be- 
fore an accounting of the partner- 
ship has been had—In re Durant’s 
Estate, 215 NW. 584, 194 Wis. 275 


63. Creason v. Deatherage, 30 SW. 
(24) 1, 82356 Mo 661 


Fees increased after dissolution by 
agreement of client with other 


partner 

Where law firm agreed to conduct 
cases on contingent fee, a partner 
who continued to work thereon was 
entitled to share in increased fees, 
although the agreement allowing in- 
creased fee was entered into solely 
with the other partmer after dissolu- 
tion —Creason v Deatherage, 30 SW 
(2d) 1, 825 Mo. 661. 


Judgments collected after partner's 
death 

Member of law firm conducting 
cases on a contingent fee had an 
equitable claim to his share of fees 
realized on judgments collected after 
partner’s death—Creason v. Death- 
erage, 80 SW.(2d) 1, 825 Mo 661 


& Gray v Stern, 149 P. 26, 85 
Wash 645. 


63. Cal—Heer v Moran, 277 P 149, 
98 CalApp 430 
Utah —Schulder v Ells, 248 P. 391, 
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W Va —Cunningham v. Madden, 175 
SH 446, 


Hividence of subsequent profits ex- 
cluded 


In a suit for an accounting under 
@ partnership agreement to practice 
law, evidence of partner’s profits sub- 
sequent to the termination of the 
partnership was held properly ex- 
cluded —Cole v Holton, 172 NB 858, 
272 Mass 6565. 


As commissioner in chancery 

Fees earned by law partner as 
commissioner in chancery after ds- 
solution of the partnership were held 
not partnership assets in an account- 
ing proceeding —Cunningham vy Mad- 
den, (W Va.) 175 SH 446. 


Statement by one member not hind- 


ing 

A statement by one retiring part- 
ner to another that the latter would 
share in the fees paid for litigation 
then pending is not binding on the 
other members of the partnership — 
Schulder v. Dickzon, 248 P. 877, 66 
Utah 418. 


66. Macpherson v. Bacon’s HEx’r, 203 
SW. 744, 180 Ky. 773. 


67. Puffer v. Merton, 170 N.W. 3868, 
168 Wis 866,65 ALR 1288 


68. Cal—Heer v Moran, 277 P. 149, 
98 CalApp 430 

Wash —Gray v. Stern, 149 P. 26, 86 
Wash 646 

6CJ p 629 note 29. 

Fallure of consideration 
(1) In attorney’s action against 

another attorney on a contract pro- 


has the burden to establish his right to an account- 
ing,69 and in a suit for discovery and accounting 
of fees under a legal partnership, the burden of 
proof is on the plaintiff.7° 


Illegal contracis. Equity will not decree an ac- 
counting between the partners of a law firm of 
fees realized on a contingent fee basis from cases 
obtained through the efforts of a layman employed 
by the firm to solicit personal injury cases, since 
the method by which the cases were obtained 1s 
contrary to legal ethics and public policy,71 and a 
member of a firm, who became such by reason of 
helping to obtain the retainer of one of the mem- 
bers of the firm by a county and was promised a 
share of the profits, has been held not entitled to 
recover a share of the profits received by the firm 
after he severed his connection therewith, the se- 
curing of such contract not being a legal consid- 
eration for the promise to give him a share of the 
profits.72 


§ 57. Attorneys’ Clerks and Agents 


An affidavit of the clerk of an attorney is insufficient 
as the foundation of a motion, no excuse being offered 
for its not being made by the attorney. A iaw clerk, 
suing for compensation, has the burden of establishing 
hia right thereto. 

It has been held that an affidavit of the clerk of 
an attorney is insufficient as the foundation of 2 
motion, where no excuse 1s offered for its not being 
made by the attorney.7% 
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Compensation. In an action to recover com- 
pensation for services as a law clerk, plaintiff must 
establish a contract, the performance of the serv- 
ices contemplated thereby, and nonpayment there- 
for;:74 and where some of the services were of a 
clerical nature and others constituted a practice 
of the law, the burden is on the clerk to segregate 
them.75 Whuile in accordance with the general rule 
(infra § 165), a law clerk is not entitled to recover 
additional salary for work done in connection with 
the deceased attorney’s estate at the request of 
his representative where it constituted practice of 
the law,76 the defense that the clerk was disquali- 
fied to perform some of the services rendered to 
the attorney’s clients because not admitted to prac- 
tice law 1s not available to the representative of 
the deceased attorney in an action by the clerk 
to recover extra compensation in accordance with 
his contract of employment.?7 


§ 58. Regulation of Professional Conduct 


Attorneys are subject to the supervision and control 
of the courts, and :t is within the power of the fegis- 
lature to enact reasonable measures for the regulation 
of their professional activities. 

An attorney 1s bound to conduct himself with 
integrity and professional decorum,7® and as the 
practice of the law 1s affccted with a public in- 
terest, 1t is the right and duty of the state to 
regulate and control it so that the public welfare 
will be served and promoted,’ and the legislature 


viding that, if plaintiff did not re- 
turn to China, defendant would pay 
to plaintiff six-tenths of profits ac- 
ceruing after certain date until cer- 
tain sum should be paid and that en- 
tire law practice should then be de- 
fendant’s, defendant could not claim 
lack of consideration where defend- 
ant admitted that plaintiff did not 
return to Chine and that defendant 
practiced under the firm name after 
such date and made profits.—Chalaire 
Vv fae ee (CCA China) 81 F (2d) 
106. 


(2) In attorney’s action against 
another attorney on a_i contract 
whereby defendant agreed to pay to 
plaintiff s)x-tenths of profits accru- 
ing from law practice after certain 
date until certain sum should be paid 
and that thereafter entire law prac- 
tice should be dcfendant’s, plaintiff's 
alleged failure to keep his promise 
to sccure in tke United States legal 
luciness and send it to defendant in 
Ch ue ccrstituted only a partial fail- 
ure of consideration, which was not 
«a deLense —Cialaire v Franklin, su- 
pra. 
63>. Heer v Moran, 277 P. 148, 98 

CalApp 420 


Bividence 

(1) Bvidence sustained finding that 
settlement between law partnels was 
entered into voluntarily and without 
fraud—Heer v Moran, 2717 P. 149, 
98 CalApp 430. 


(2) Winding that partners on dis- 
solution of law partnership agreed 
to wind up the business and divide 
the fees in accordance with a part- 
nership agreement, was sustained by 
the evidence—Schulder vy. Dickson, 
248 P. 877, 66 Utah 418. 


(8) Evidence was held not to es- 
tablish a charge of fraud against the 
withdrawing law partner in conceal- 
ing collection of large sums for le- 
gal services —Houghton v. Thomas, 
221 N.YS. 680, 220 App Div 415, mo- 
tion denied 159 N.B 641, 346 NY 
5385, affzmed 162 NB 6509, 248 N.Y 
5238, motion denied 162 NE. 587, 248 
NY 6591 


(4) Evidence was held sufficient to 
support findings that there had been 
a full and complete accounting and 
settlement between the partners on 
all matters in which they were joint- 
ly interested —Diesen v. Cox, 2388 N 
W 785, 184 Minn 400. 
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70. Matson v. Rusch, 61 App.DC 
184, 59 BF (2d) 360 


Yi. Thatcher v Meck, 195 N.E 254, 
49 Ohio App 93. 


7a. Jamieson vy. Iles, 
432 


73. Chase v Bdwards, 2 Wend (N 
Y) 288—Jackson v Wooduorth, 3 
Cai(NY) 186—6 CJ. p 629 note 
39 


74 Ferris v. Snively, 19 P (2d) 942, 
172 Wash. 167, 909 ALR 278. 


Construction of contract 

Attorney’s agreement to nay a law 
clerk part of probate fees collected 
in excess of a stated sum at the end 
of each year was held to contemplate 
payment thereof when computations, 
no matter when made, disclosed the 
fees received exceeding such sum in 
any year.—Ferris v. Snively, 19 P 
(2d) 943, 172 Wash. 167, 909 ALR. 
278. 


76. 
76. 


219 Ill App 


Ferris vy. Snively, supra. 
Ferris v. Snively, supra. 
77 Ferris v. Snively, supra. 


78 Youngentob v. Luongo, 249 N Y 
S 415, 189 Mise. 840. 


173. Rhode Island Bar Ass’n vy. Au- 


7 OJ.S8. 


may enact reasonable measures for the regulation 
of the activities of the members of the legal pro- 


fession.80 


Also, attorneys are subject to the supervision and 
control of the courts®! and the power of the court 
to make reasonable rules and regulations regard- 
ing the conduct of attorneys is not open to ques- 
tion.82 It is the duty of the courts to see to :t 
that attorneys live up to their high obligations,83 
and to see that the profession 1s confined to pro- 


fessional service, by professional 


lend no sanction to unprofessional service,®4 and 
it has been held the inherent duty of all courts 
to support the ethical standing of the bar by m- 
pressing upon its members the duty of holding 


tomohile Service Ass’n, (RI.) 179 
A 189. 


so. NM—tIn re Gibson, 4 P.(2d) 643, 
85 NM. 560. 
Wis —In re Maresh’s Will, 187 N W. 
1009, 177 Wis 194. 
Statute held not invalid—State 
Bar of California v. Jones, 280 P. 964, 
208 Cal 240 


si. US—The Penn Fuel, (DCN.Y.) 
86 BF (2d) 2732. 

¥la—Gould v State, 127 So. 309, 99 
Bla 662,69 ALR 699 

Tll—-People v People’s Stock Yards 
State Bank, 176 NE 901, 344 Ill 
463. 

Iowa —In re Cloud, 250 N W. 160, 217 
Iowa 8. 

N Y—In re Brooklyn Bar Ass'n, 227 
NYS 666, 283 App Div. 149—In re 
Wellington’s TIstate, 289 NYS 
1005, 160 Misc 3883, denying modi- 
fication 276 NY.S 946, 154 Misc 
271. 

Okl1—In re Shoemake, 31 P (2d) 928, 
168 OklL. 77. 

Pa—Childs v. Smeltzer, 171 A. 888, 
815 Pa 9 

Wis —In re Maresh’s Will, 187 NW. 
1009, 177 Wis. 194. 


Attorneys, by becoming members 
of the bar, submit themselves to the 
control of the court in so far as their 
professional activities are concerned 
—The Penn Fuel, (DCNY.) 36 F. 
(2d) 272. 


Advertising casy divorces 

Statute prohibiting lawyers from 
advertising facilities for procuring 
divorces, unless lawyers are licensed 
and sign full name to the advertise- 
ment, does not require such adver- 
tusing, but recognizes the courts’ 
power to regulate the professional 
conduct of the bar members and 
secks to protect the courts and mem- 
bers —Givens v. Tampa Bar Ass'n, 
(Fla ) 169 So. 744. 
$2. Barton v State Bar of Califor- 

nia, 289 P. 818, 209 Cal 677 

Bules of conduct formulated by the 
board of governors of the state bar 
on approval of the supreme court 
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means, and to 


thereby become the rules of that 
court —Barton v. State Bar of Cal- 
fornia, 289 P 818, 209 Cal 677. 


83. In re Strandburge’s Estate, 247 
NYS 194, 188 Misc 782, modified 
on other grounds 248 N.Y.S 164, 
188 Misc. 859. 


Sharp practices not tolerated 

Sharp practices whereby one at- 
torney obtains an unfair advantage 
over another attorney should not be 
tolerated in the courts.—Corson V. 
Corson, 169 SH 567, 160 Va. 563. 


Power of appellate court 

Appellate court has no way of pun- 
ishing lawyers who do not properly 
tale care of the interests of their 
clients, and who may fal to present 
proper bills of exception or to have 
statements of fact filed 1n tame— 
Taylor v State, 31 SW (2d) 1072, 
116 TexCr 641. 


S84. Rodenfels v. Stroemer, 
W. 442, 211 Wis. 536. 


85. In re Stirelow’s Estate, 220 N W. 
251, 117 Neb 168 


86 People v Gilmore, 177 NH 710, 
845 Ill 28 


87. In re Opinion of the Justices, 
(Mass ) 194 NE. 318. 


sa. Hepp v Petrie, 200 NW. 857, 
186 Wis 350 


89. Particular acts held unethical or 
improper 
(1) Accepting retainers through a 
legal aid department of a labor un- 
10n—In re Rule 28 of Cleveland Bar 
Ass'n, 29 Ohio NP(S) 291. 


(2) Ambulance chasing —Weinard 
v Chicago, M. & St P Ry Co, (D.C 
Minn ) 298 F. 977—Chunes v. Duluth, 
W & P. Ry. Co, (D.C Minn.) 298 F. 
964, 

(8) Asking prejudicial questions m 
expectation of an unfavorable an- 
swer—Busch v Louisville & N R 
Co., 17 SW.(2d) 387, 322 Mo 469, 
certiorari denied Louisville & N R 
Co. v. Busch, 50 SCt 27, 280 U.S. 
569, 74 L Ed 622 


(4) Assailing integrity of adverse 
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sacred that confidence which should and must 
ever exist between attorney and client.85 


The canons of ethics adopted by a bar associa- 
tion, while they do not have the effect of stat- 
utes,86 are binding on attorneys.87 The authority 
of the canons of ethics is derived, not from the 
fact that they are approved by the bar associa- 
tions, but because they are statements of principles 
and rules accepted and acknowledged by reputable 
attorneys and are recognized and applied by the 
courts in proper cases.88 


Particular conduct unethical. Various acts and 
conduct on the part of attorneys have been held 
to be unethical or improper.89 


party’s attorney in a brief without 
justification —Youngentob v. Luongo, 
249 NYS. 415, 189 Misc 840. 


(6) Champerty, maintenance, am- 
bulance chasing, and soli: i‘ation of 
business by attorneys —In re ——-, 
290 NYS 277. 


(6) Commencing several actions on 
the same cause of action in different 
places —Savarin v Union Pac R Co, 
(DC Minn.) 292 F. 157 


(7) Conducting a collection agency 
in different states where he is not 
authorized to practice law and using 
@ letter head calculated to create the 
impression that he maintains offices 
as an attorney in the places men- 
tioned —Application of J W. Rowe 
Co, 181 NYS. 87, 191 AppDiv 179 


(8) Extravagant statements by at- 
torney to parties to action, whereby 
he secured retainer in a case already 
in the hands of reputable attorney, 
who was properly conducting the 
case, show indifference to established 
professional standards prescribed by 
the oath of attorney —Hepp v. Petrie, 
200 N.W 857, 186 Wis. 350 


(9) Representing adverse interests 
is unethical—-Lubell v Barend, 134 
A. 358, 99 NJBHq 681, reversed on 
other grounds Weinthal v. Barend, 
141 A. 760, 102 NJ.Hq 591. 


(10) Stirrmg up Ltigation in which 
he has no interest except the possi- 
bility of fees——Ellis v. Frawley, 161 
NW. 864, 165 Wis. 881. 


(11) Attorneys seeking the revoca- 
tion of a judge’s admission to prac- 
tice because of alleged fraud vio- 
late their duty of respect to the 
courts by falling to dismiss such pe- 
tition on receipt of information indi- 
eating the right of such judge to 
practice—In re Peairs, 2562 P. 745, 
80 Cal App. 672. 

(12) It 18 umproper for an attorney 
for the defendant in an action for 
specific performance of a sale con- 
tract to take a conveyance of the 
realty before trial and after the lo 
pendens was filed.—Goldberg v. Lévy, 


§ 59. Offenses in Exercise of Professional 
Functions 
While an attorney Is not criminally responsible for 
honestly giving mistaken advice on doubtful questions, 
misconduct ef an attorney is sometimes made a criminal 
offense by statute. 


While an attorney is not criminally responsible 
for honestly giving mistaken advice on doubtful 
questions of law,99 in some jurisdictions, by virtue 
of statutes, it is made a criminal offense for an 
attorney to advertise for divorce business, and such 
a statute 1s not invalid?! and may be violated 
without a direct offer to procure divorces or to 
act as attoincy in a divorce suit9* Also, it has 
been made a criminal offense for an attorney to 
sciuse 10 pay over money collected by him,®? to 
agree to pay a witness a sum of money for his 
testimony provided the attorney wins his case,®4 
or to be guilty of any deceit or collusion with in- 
tent to deceive the court or any party.95 An at- 
torney may also be guilty of blackmail in sending 
a threatening or abusive letter, and the fact that 
the letter is sent 1n an effort to collect an account 
does not make it privileged,®® and an attorney who 
conspires with his client to commit a violation of 
the law, or advises and directs his client in such 
an act, is equally gwity with him.9? The ques- 
tion as to an attorney being guilty of contempt 
because of continuing to practice after suspension 
or disbarment (supra § 40) or for acting as bail 


184 A. 853, 99 NJEq 634, affirmed 
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(supra § 45) is treated elsewhere in this title. At- 
torneys at law must maintain a high standard of 
honesty, but they are entitled to a fair trial when 
accused and cannot be convicted except according 
to the established rules of procedure and the law 
in such cases made and provided.98 The principle 
that an attorney at law has the right to speak and 
act on information furnished by his client, and 
may claim immunity in the exercise of such right, 
applied in the title Libel and Slander § 104 [36 
C.J. p 1256 notes 4-7, p 1257 notes 8-16], cannot 
be used as a shield against crime.9® An attorney 
charged with a criminal offense must be proven 
guilty beyond reasonable doubt, regardless of the 
right of court to discipline him. 


§ 60. Bar Associations 


A statute creating a state bar association {fs not In- 
valld. 

A statute creating a state bar has been held not 
invalid? and to leave membership in the bar as- 
sociation optional with the individual attorney ? 
Statutory provisions relative to qualifications for 
membership in a state bar board of governors 
must be complied with.4 


Judges of a court of record, during their con- 
tinuance 1n office, have been held not subjcct to 
the jurisdiction, control, and processes conferred 
on a state bar association.5 


(2) It is unethical for the lower|/9& People v. Hhie, 112 N.E 970, 273 


187 A. 917, 101 NJ Hq 293 


(18) It 18 unethical for an attor- 
1ey holding a license to practice in a@ 
lower court to give advice on matters 
that cannot arise in such court with- 
out disclosing his professional limi- 
tations —In re Trask, 80 Hawall 736 


(14) Where adverse interest exists 
between accounting party and mghts 
of infant, attempt of attorney for 
the accounting party to accelerate 
the nomination of a special guardian 
iz unethical and in derogation of the 
infant’s rights, and the conduct of 
an attorney, who accepts the recom- 
mendation of the accounting or other 
adverse party, or his attorney, and 
seeks to obtain the appointment as 
special guardian, is unethical —In re 
Wechsler’s state, 273 N.Y.S. 968, 
152 Mise. 564 
improper division of fees 

(1) It is unethical for an attorney 
licensed to practice in all courts to 
divide with a lower court practitioner 
fees from clients brought by the lat- 
ter.—In re Trask, 80 Hawaii 736. 


court practitioner to accept such a 
division of fees —In re Tiask, supra 
Whether counsel may or should 
furnish security for costs in a pend- 
ing action 1s a matter of ethics and 
not of law —In re Cleveland Discount 
Co, (DCOhio) 9 F (2d) 97 
90. People v. Kresel, 277 NYS. 168, 
243 App Div 187. 


81. State v Guiantvalley, 148 NW 
780, 128 Minn 227 

93. State v Guantvalley, 
CJ p 629 note 44. 

63 Hall v. Eary, 170 SE 904, 114 
W Va. 82—6 C.J p 629 note 45 

94% State v. Clopton, 15 MoApp 689 

96. People v. Oisher, 45 NYS 49, 
20 Misc 168,12 NYCr 362 

96. Ala—Peters v. State, 51 So 953, 
166 Ala 385 

NY—People vw Wickes, 98 


supra—-6 


NYS 


Tll 424, 


89. People v. Donahoe, 198 Ill App 
1, affirmed 117 NE. 105, 279 IIL 
411 


1. Abrams v State, 170 NE. 188, 34 
Ohio App. 13. 


2 State Bar of California v. Jones, 
280 P 964, 208 Cal 240 

3 In re Gibson, 4 P.(2d) 643, 85 
NM. 660. 


4. Solon v. State Bar of California, 
24 P.(2d) 770, 218 Cal. 762. 


Place where office maintained 
Statute was held to require that 
newly elected member of the state 
bar board of governors maintain a 
law office outside the city m which 
a holdover member, representing the 
same district, maintained an office — 
Solon v. State Bar of California, 24 


168, 118 App Div. 89, 20 NYCr 9/|P (2d) 770, 218 Cal 752. 


97. Goodenough vy Spencer, 
Thomps & C (N.Y) 508, 15 Abb Pr 
(NS) 248, 46 How Pr. 347. 
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rior Court in and for Los Angeles 
County, 278 P. 432, 207 Cal 323. 


7 C.J.S. ATTORNEY AND CLIENT § 62 
Ill. RETAINER AND AUTHORITY 
A. RETAINER 
§ 61. Definition and Nature § 62. Necessity of Retainer 
“Retainer” is the act of a client by which he em- a. In general - 
a. b- Community of snterest and joint par 
“Retainer” has been defined as the act of a client 
by which he engages an attorney to manage for a. In General 


him a cause in which he 1s a party, or otherwise 
generally to advise him as counsel,® and as the 
securing of an attorney at law to perform profes- 
sional services in the business of another, in such 
manner that he cannot engage himself to, or per- 
form any service in the employment in the interest 
of, the opposing party, or in any manner do any- 
thing in the business prejudicial to the party em- 
ploying him? The word 1s also used to denote 
the fee which the client pays his attorney when 
he retains him,® that is, the retaining fee.9 


General retainers have for their object the se- 
curing beforehand of the services of a particular 
attorney or counselor for any emergency that may 
afterward arise, they have no reference to any 
particular service, but take in the whole range of 
possible future contention which may render at- 
torneyship necessary or desirable; counsel thus 
retained 1s not at liberty to accept employment or 
vender service adversary to the interest of the 
client retaining him.10 


A. special retainer has reference to a particular 
case, or to a particular service; it, however, 1m- 
poses obligations, pro hac vice, equally binding with 
those enjoined by a general retainer; it forbids 
the acceptance of adversary employment, or the 
performance of adversary services.1! 


6 Saulshury v American Vulcan- 
ized Fibre Co, 91 A 536, 641, & 
Boyce (Del) 182 


Similar definitions 

Ala.—Agnew v Walden, 4 So. 672, 
6738, 84 Ala 502 

Cal—Knight v Russ, 19 P 698, 699, 
17 Cal 410 

Ge —Pickens Co v Thomas, 111 8. 
27, 152 Ga 648, 21 ALR 1438, an- 
sewers to certified questions con- 


484. 


9 Bouvier L D. 
fra § 162. 


formed to 111 SEH 739, 238 GaApp| 84 Ala. 503. 
434 
Kan—Blackman v. Webb, 17 P. 4¢64,| = 
88 Kan 668 
Ky —Bright v Turner, 265 SW 627, 
205 Ky. 188 note 53 


Mass —Blair v. Columbian Fureproof- 
ing Co, 77 NH 763, 763, 191 Mass 
333. 

€CJ p 630 note 50. 


7 Kelley v Richardson, 37 N.W. 514, 
528, 69 Mach. 430. 


868. 
Tll—Scharlau iv. 


& Ga—Pickens Co v Thomas, 111 
SH 27,152 Ga 648, 21 ALR 1438, 
answers to certified questions con- 
formed to 111 SE 789, 28 Ga App 


Tl—Union Safety, etc, Co v. Ten- 
ney, 65 NH 688, 690, 200 Ill. 849. 


Considered as compensation see in- 

10. Agnew v. Walden, 4 So 672, 673, 

Agnew v. Walden, supra. 

12%. Batesville Bank v Maxey, 88 S. 
‘W. 968, 76 Ark. 472—6 CJ. p 680 


13. US—Starrett Corporation _v. 
Eifth Ave. & Twenty-Ninth 8st 
Corporation, (DCNY) 1 F.Supp. 


Bank, 278 TilApp 504. 


In general, an attorney may not appear for a per- 
son until he is in fact employed by, or retained for, such 
person. 

Every attorney regularly licensed and duly ad- 
mitted to practice possesses a general license to 
appear in court for any suitors who may retain 
him, but his license is not of itself an authority 
to appear for any particular person’? until he 
is in fact employed by, or retained for, such pet- 
son.18 In other words, the relation of attorney 
and client commences from the date of the em- 
ployment of the attorney; that is, from the time 
when the agreement or contract by which the at- 
torney is retained is consummated.14 


b. Community of Interest and Joint Parties 


While the fact that a community of Interest exists 
does not of itself authorize an attorney to act for a per- 
son who is not his client, yet where there are Joint par- 
ties, an attorney who appears for one is sometimes re- 
garded as acting for all. 


While an attorney has no right to act as attor- 
ney for a person who is not his client, even though 
there may be a community of imterest,!5 where 
there are several joint defendants, and an attorney 
appears in the case, he 1s usually supposed to act 
for all,16 except when one of the joint defendants 
has not been served with process.17 Furthermore, 
where plaintiff m a cause has authority to join 


Miss—Hirsch Bros & Co vy. R EZ. 
Kennington Co, 124 So 844, 155 
Miss 242,88 ALR 1 

6 C.J. p 680 note 64. 


14. Dentzel v City, etc, R Co, 45 
A 201, 90 Md. 484—@ CJ. p 680 
note 565. 


15. Silverman v. Greaser, 27 W Va. 
550—6 CJ. p 63@ note 56 


ife tenant and tenant in common 
In a proceeding for the condemna- 
tion of land, the attorney for the life 
tenant had no authority to bind the 
owner of the “fee-simple estate "— 
Arnold v. Fort Worth & D 8. P. Ry. 
Co, (TexCiv.Apyp) 8 SW.(2d) 298. 


16. Phelps v. Brewer, 9% Cush. 
(Mass.) 390, 57 Am D. 56—6 CJ. p 
630 note 67. 


17. Tex—Muller v. Alexander, 8 Tex. 
86. 
Vt—Whitney vy. Silver, 22 Vt. 634. 
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another person as coplaintiff, no authority to coun- 
sel to represent such person need be shown 18 


§ 63. —— Right of Litigant to Act in Person 
or by Attorney 
A party to an action is entitied either to act as his 
own attorney or to have as his representative an attor- 
ney of his own choice or selection. 

A party to an action may appear either in per- 
son or by an attorney, as explained in § 2 of 
the title Appearances, and he may act as his own 
attorney,1® that 1s, he may manage, prosecute, or 
defend m person a suit to which he 1s a party,?9 
even though, as explained above in § 16, he has 
not been admitted to practice law. Where a stat- 
ute permits a party to appear either by himself 
or by attorney, it 1s not permissible to deny such 
party the right to prosecute an action in person 
and to compel him to employ counsel.22 


The rule that a person who is a party to a suit 
may act as his own attorney does not authorize a 
person who owns all the capital stock of a cor- 
poration to act as attorney for such corporation 
in a suit to which it is a party, since the corpora- 
tion is a distinct legal entity.22 Furthermore, there 
18 authority for the view that an executor, ad- 
munistrator, Or guardian, as such, has no night to 
conduct proceedings in a probate court, except as 
to matiers personal to himself as representative 23 


In general, a litigant 1s entitled to be represented 
by an attorney4* of his own choice or selection.25 


18 Union Naval Stores Co. v, Pugh, 
47 So. 48, 156 Ala $69. 


18 Cal—Culley v. Cochran, 290 P. 
484, 107 CaLApp 625 


484 
20. 
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Cal —Philbrook v. 


7 C.J.8. 


The denial of the right of an attorney selected 
by a party to appear generally and to represent 
such party, on the ground that such nght had 
been lost by undertaking to appear specially and 
to remove the cause to the federal court, has been 
regarded as a denial of such party’s right to be 
heard through counsel of his own choice,26 and 
in such case the court has no authority to appoint 
counsel not of such party’s own choice to represent 
such party, under a statute authorizing the appoint- 
ment of attorneys for nonresidents and others who 
are unrepresented.27 The right of a so-called warn- 
ing order attorney, appointed for a nonresident 
defendant on an original petition, pursuant to stat- 
ute, to represent such defendant in connection with 
a cross-petition against such defendant by a code- 
fendant has been denied in the absence of such 
attorney's appointment as attorney on the cross- 
petition 28 The right of a party who has appeared 
in propria persona subsequenily to associate with 
himself an attorney in the conduct of the case has 
been recognized 29 


Questions as to the representation of accused by 
counsel, and as to the assignment of counsel, in a 
criminal case are considered in §§ 978-982 of the 
title Criminal Law [16 C.J. p 820 note 11-p &23 
note 48]. 


A contract whereby one not licensed to practice 
law undertakes for a pecuniary consideration to 
perform services which, properly and legally, may 
be periormed by a licensed attorney 1s illegal and 


Ackerman v. Southern Arizona Bank Mot bound to appear and prosecute 
& Trust Co, 7 P (2d) 944, 89 Ariz 


GRwS 
Plaintiff is not legally bound to 


Superior|*Ppear and prosecute his case, but 


N Y.—People v. James, 269 N.YS 
626, 150 Misc 390. 

N C—Abernethy v. Burns, 173 8S HB. 
899, 206 NC. 870. 

Wash —Americus v McGinnis, 231 P. 
987, 128 Wash. 28. 


party 

A. person who had been notified by 
defendant In an action of the bring- 
ing of the action, had been author- 
ised by defendant to conduct the de- 
fense, had been authorized by an or- 
der of court to intervene, and would 
be bound by any judgment in the 
action, was the real party in interest 
and was entitled to conduct the de- 
fense 1n person where he had filed a 
pleading in interventon—Culley v 
Cochran, 290 P. 484, 107 Cal App. 525. 


Status of party acting as own attor- 


neoy ; 

A layman with resources who in- 
sists on exercising his privilege of 
representing bimself must expect and 
recerve the same treatment as if he 
were represented by an attorney — 


Court of City and County of San 
Francisco, 48 P 402, 111 Cal 81 
Ilowa—Arthaud v. Griffin, 2310 N.W. 
540, 202 Iowa 462 

Mass —In re Opinion of the Justices, 
194 NEL 3138. 

Right of client to act in person after 
attorney has been employed see in- 
fra § 80. 


#1. Abernethy v. Burns, 178 SE 899, 
206 NC. 370. 


a2. Cary & Co. v. F. BE. Satterlee & 
Co, 208 N.W. 408, 166 Minn. 507 


Persomn no longer attorney at law 

In reaching the above conclusion 
the court pointed out that the person 
who sought to act as attorney for 
the corporation was no longer an 
attorney at law—Cary & Co v. F 
H Satterlee & Co, 208 N.W. 408, 166 
Minn 607. 


23. In re Otterness, 232 NW. 818, 
181 Minn. 254, 783 ALR. 1819. 


has the right to prosecute it by at- 
torney, and to produce such witness- 
es as are deemed necessary to es- 
tablish his cause of action —Baldauf 
v Nathan Russell, Inc, 96 A 96, 88 
NJLaw 803, AnnCes1917D 1191 
Particular persons who may employ 
es aa see Descriptive-Word In- 


26. Cal—wWarden v. Lamb, 277 P 
867, 98 Cal App 738 

NJ—Marshall v Romano, 158 A. 
751,10 NJ.Misc 113. 

Tex—Swarts v. Swarts, (Civ App.) 
7 SW (2d) 1071—Arnold vy, Fort 
Worth & D S R Ry. Co. (Civ. 
App) 8 S'W.(2d) 298. 


26. Roberts v. Anderson, (CCA. 
Okl) 66 F.(2d) 874 


27. Roberts v Anderson, supra. 


28. Carter v. Capshaw, 60 S W.(2d) 
969, 249 Ky. 483. 


24. Wheatiand v Maloney, 294 P.|20. Warden v. Lamb, 277 P. 867, 98 


499, 110 CaLApp 288. 
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void where a statute forbids the practice of law 
by one not duly admitted or lcensed.89 A con- 
tract by the terms of which an attorney, in con- 
sideration of the payment to him of a fixed amount 
per week, agrees to assist in the collection and 
prosecution of claims of clients and customers of 
the other party to the contract, who 1s not a law- 
yer, and to pay over to such other all fees for 
services is illegal and void ®1 


It has been stated broadly that congress has the 
power to prescribe conditions on which attorneys 
will be allowed to represent litigants before any of 
the courts of the government, within certain rea- 
sonable limitations, 1f done by general laws ap- 
plicable to all alike, and in advance of services 
rendered in such courts.82 


Consitisitonal provisions. The right to be heard 
by counsel, given by some constitutional provisions, 
is restricted to criminal prosecutions.22 <A pro- 
vision of a workmen’s compensation act which 
makes fees of attorneys and physicians subject to 
the approval of the industrial accident board 1s not 
violative of a constitutional provision that any suit- 
or in any court in the state shall have the nett 
to prosecute or defend a suit either in his own 
proper person or by an attorney or agent of his 
choice.84 The appointment by a judge of an at- 
torney for defendant, charged with contempt, who 
did not object to services rendered by the attorney, 


20. Crawford v McConnell, (Okl)|;38 Moyers v City of Memphis, 186 
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was not erroneous as a denial of his constitutional 
right to present his own case.35 


Attorney of record. While a party litigant may 
have a number of counsel to advise him and ac- 
tually to participate in a trial as his representa- 
tives,®6 in some jurisdictions at least, he may have 
only one attorney or solicitor of record.87 The 
attorney or solicitor of record may be an individual 
practitioner,8 or, under some statutes, a firm of 
practitioners, who, as such, are regarded as a 
single entity.39 


§ 64. —— Effect of Unauthorized Action 
The bringing of an action by an attorney without 

authority from plaintiff is not binding on the latter. 

Where suits are brought by an attorney without 
authority from plaintiff, the rule seems established 
that the bringing of suit does not bind the invol- 
untary plaintiff,40 unless plaimtiff ratifies the act 
of the attorney (infra § 71), and there is author- 
ity for the view that in such case the proceedings 
are void 41 


The propriety of a motion to dismiss the action 
when the attorney’s lack of authority to institute 
the action is established has been recognized, as 
shown in section 57 of the title Dismissal and Non- 
sut [18 C.J. p 1182 note 69]. Furthermore, where 
it clearly appears that the attorney has no au- 
thority to institute the action, 1t may be proper 


The reason 1s that the adverse party 


49 P.(2d) 5651 See also supra § 16. 


5 'W. 105, 185 Tenn. 263. 


3L. Jenkins v. Ross, 17 Pa.Dist &|33. Rosen v Seidenberg, 170 A. 361, 


Co 406. 


Reason for rule 

“The effect of the verbal agreement 
between Freeston and the defendant 
[attorney] was to permit Freeston to 
practice law through the medium of 
the defendant Such an agreement is 
utterly void under the statute law 
and common law of our Common- 
wealth The Act of April 17, 19138, P. 
1% 80, makes it unlawful for any 
person to practice law or hold him- 
self out as a lawyer, or maintain & 
Jaw office of any kind for the prac- 
tice of law, without having first been 
duly and regularly edmitted to prac- 
tice law in a court of record of any 
county in the state That the agree- 
ment in this case violates both the 
letter and spirit of this act is too 
plain to require discussion If any 
individual or corporation can hire a 
lawyer to represent thelr clients in 
court, while they direct the litigation, 
fix and collect the fees, then the Act 
of 1918 is not worth the paper it is 
written on. Quite aside from the 
statute, the egreement is illegal and 
void at common law as against pub- 
lic policy”—Jenkins, Trustee v. 
moss, 17 Pa.Dist. & Co. 406, 407. 


111 Pa Super 634 


34%. May v. Charles Hoertzs & Son, 
170 NW. 805, 204 Mich 483—Mack- 
in v Detroit-Timkin Axle Co., 153 
NW. 49, 187 Much. 8. 


meason for rule 

“The Industrial Accident Board is 
not, in contemplation of law, a court, 
and a claimant before it for damages 
resulting from personal injumes is 
not strictly a ‘suitor in any court,’ 
but the right of a claimant to select 
and employ an attorney or agent to 
represent him in the matter is recog- 
nized by the provision referred to 
These restrictions in the act, as ap- 
pled to those who submit to its pro- 
visions by election, certainly cannot 
be held unconstitutional’’-—Mackin v. 
Detroit-Timkin Axle Co., 153 NW. 
49, 65, 187 Mich 8. 


35. Knapp v. Enapp, 278 P. 512, 73 
Utah 268. 

36. In re Stewart, 95 A. 739, 85 N. 
J.Hiq. 3. 

37. In re Stewart, supra. 

Meanon for rule 


shall not be put to an election upon 
which of the two to serve notices, or 
with whom, of the two, to treat con- 
cerning the litigation. He certainly 
cannot be required to serve duplicate 
notices, or seek an interview with 
another after having consulted one. 
Further, how is the clerk of the 
court to tell to which one of the 
solicitors’ accounts he is to charge 
the papers that are to be filed? He 
certainly hag no right to make an 
election, nor has he any right to di- 
vide the charges between them. If 
@ party could have two solicitors of 
record, why not three, four, five, or 
six, or any other number And what 
an embarrasament to the adverse 
party this would make "—In re Stew- 
art, 95 A. 789, 85 N.J.Hq. 3. 


33. In re Stewart, supra. 
39. In re Stewart, supra. 


40. Ga—Anderson v Crawford, 94 
SH 574, 147 Ga. 465, LRA1918B 
894. 

Miss.—Hirach Bros. & Co. v. R. E. 
Kennington Co. 124 So. 344, 165 
Miss. 242, 88 ALR. 1. 

¢ C.J. p 681 note 72. 


“No party Ltigant can have two|4l. McDowell v. Gregory, 14 N.W. 


solicitors or attorneys of record, 
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899, 14 Neb. 83. 


to stay the proceeding and arrest its further pros- | a contract exist, the creation of the relation 


§ 65 
ecution.42 
§ 65. What Constitutes Retainer 


a. In general 
b. Payment of fees . 
c. Subject matter of employment 


a. In General 


In general, the relation of attorney and client fs a 
matter of contract, and general rules as to the making 
of a contract govern In determining whether or not the 
relation has been created. 

Generally speaking, the relation of attorney and 
client is a matter of contract,42 but such contract 
has certaim special and unique features.44 The re- 
lation is created by the employment by a client, 
capable of entering into contractual relations, of an 
attorney possessing authority to practice his pro- 
fession,*5 and, where the necessary elements of 
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is 
not prevented merely by the fact that a blood re- 
lationship exists between the attorney and client. 
Such relation cannot be created by the attorney 
alone‘? or by the attorney and a third person who 
has no authority to act.48 


A valid offer and acceptance will constitute the 
relation of attorney and client.49 Thus, the con- 
tract of employment, in general, consists of an 
offer or request by the client and an acceptance 
or assent by the attorney,5° or of an offer by the 
attorney and acceptance of the offer by the clent.52 


Formality 1s not an essential element of the 
employment of an attorney.52 The contract may 
be express5’ or implied,54 and it is sufficient that 
the advice and assistance of the attorney 1s sought 
and received, in matters pertinent to his profes- 
sion.55 An acceptance of the relation 1s implied 
on the part of the attorney from his acting 1n be- 


42. Rosenthal v. Forman, 115 N Y.S. 
282—-Hudson River West Shore R 
Co. v. Kay, (N.Y.) 14 Abb.Pr (N. 
8.) 191. 


43. Cal—Wheatland v. Hart, 294 P. 
501, 110 Cal App. 762—Wheatland 
v. Baker, 294 P. 501, 110 CalApp. 
161—Wheatland v Maloney, 294 P. 
499, 110 Cal.App. 288. 

184 Iowa 111. 

Mo—Hx parte Schneider, (App.) 294 
S.W. 7386. 

N.Y —Kellogg V. Kellogg, 166 N.Y. 
8. 417, affirmed 171 N Y.8. 39, 188 
App Div. 2386. 

Tex—Houston Land & Trust Co. v. 
Sheldon, (CivApp) 69 S.W.(24) 
796, error dismissed. 

Va—Dunlop v McGehee’s Eix’r, 124 
8.) 199, 139 Va. 648. 


Substitution of name of attorney for 
that of another attorney on 
printed form of such other 

A contract for which a printed 
form of one attorney was used was 
not a contract with such attorney but 
was a contract with another attorney, 
where the name of the first-mention- 
ed attorney was eliminated in the 
preparation of the contract and the 
mame of such other attorney was 
substituted in writing, notwithstand- 
ing the attorney whose name was 
eliminated was interested im the con- 
tract and performed part of the serv- 
ices in connection with the matter 
involved —Berkos v. 4iltna Life Ina. 

Co, 279 IiLApp 248. 


ee v. Brenneman, 3206 P. 
87, 188 Cal 562—~Im re Tyler, 12 P. 
289, 18 P. 169, 71 Cal. 358—Pulant v. 
Davis, 2 Ey Op 40—Kennedy v Mor- 
ris, 1 Ky.Op. 421—6 C.J. p 630 note 
60 [c]. 


Circumstances insufficient to show 
employmen’ oz relation.—Baley, Oot 
& Ryan v. Butcher, Tanner & Foster, 
148 NH 587, 240 N.Y 328, reversing 
205 N.YS 910, 210 App.Div. 812—~ 
Ewing v. Haas, 111 SH 255, 182 Va. 
215—6 CJ p 680 note 60 [da]. 

44. Martin v Camp, 114 NE 46, 219 
NY. 170—Kellogg v. Kellogg, 166 
NYS 417, affirmed 171 N.Y.S. 89, 
183 App.Div. 3236. 

45. Ex parte Schneider, (Mo.App ) 
394 SW 786. 

46. Ex parte Schneider, supra. 

47. Scharlan v. Lombard State Bank, 
278 Ill App. 604. 

48 Scharlan v. Lombard State Bank, 
supra. 

49. State of Ohio, ex rel. Shroder 
& Darby, v. Shay, 3 Ohio N.P (N. 
8.) 657. 

50. Hirsch Bros. & Co v.R. BB Ken- 
nington Co., 124 So 344, 155 Miss. 
242, 8&8 ALR. 1—6 CJ. p 630 note 
60. 


Sl. Everett, Clarke & Benedict v. 
Alpha Portland Cement Co, (N Y.) 
225 F 931, 141 CCA 656 


52. U.S—Rodgers v Bromberg, (C 
C.A.Tex) 53 F (2d) 723, certioran 
Genied 52 S.Ct. 314, 285 U.S. 542, 
76 L. Bd. 984. 

Iowa —Anderson vy. Lundt, 206 NW. 
657, 200 Iowa 1265—Healy v. Gray, 
168 NW. 22%, 184 Iowa 111. 


63. Dunlop v McGhees, Hx’r, 124 § 
BD 199, 1389 Va 643. 


mzxact amount of compensation not 
stated 


That the exact amount of compen- 
sation to be paid an attorney for 
services was not stated did not pre- 
vent the contract from belng express, 
chent’s obligation being to pay a 
reasonable fee-——-Moore v Stanfill, 31 
&.W (2d) 610, 2865 Ky. 8732. 
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54% lIowa—Healy vy. Gray, 168 NW 
222, 184 Iowa 111 

Va—Dunlop v. McChee’s HEx’r, 124 
SB 199, 139 Va 648 

W Va—Keenan v Scott, 61 8. 806, 
64 W Va. 187. 


Implied from conduct 

The contract may be implied from 
the conduct of the parties —Healy 
v Gray, 168 NW 282, 184 Iowa 111 


Attorney not formally attomey of 
record 


Where an attorney who was not 
plaintiffs’ attorney of record joined 
in a stipulation on bebalf of plain- 
tiffa, tried the case for plaintiffs in 
the presence of and without objec- 
tion from them, appeared for plain- 
tiffs in opposition to a motion for a 
new trial without objection, acted for 
plaintiffs in every subsequent step 
taken in thelr behalf, and had been 
specifically described by plaintiffs in 
writing as their attorney, the court 
and defendants were entitled to as- 
sume that such attorney was attor- 
ney for plaintiffs and authorized to 
act in their behalf at the hearing 
on the motion for a new tmal—An- 
derson v City Ry Co., 48 P.(2d) 969, 
9 Cal App (2d) 205. 

55. Anderson v. Lundt, 206 

667, 200 Iowa 1265. 


Belahon held to exist 

The relation of attorney and client 
existed between the assignee and 
maker of a note executed on the 
former’s advice when consulted by 
the latter, whom he represented as 
an attorney in several cases, con- 
cerning the payee’sa account, even 
though the assignee was also in the 
business of discounting notes, and 
there was no litigation concerning 
the account nor any dispute as to the 
amount or justness thereof —<Addi- 
son v. Cope, 243 8.W. 213, 210 Mo 
App 569. 


N.W. 


7 0.9.8. 


half of his client in pursuance of a request by the 
latter.56 

While it has been said that the relation of at- 
torney or client must be created by contract or by 
law,57 in general there must be a contract, express 
or implied.58 The mere fact that one has acted 
as attorney for another does not, alone and of 
itself, create the relation,59 although it may afford 
a presumption of its creation or existence, as shown 
infra § 73. 

Correspondence between attorneys for different 
clients which is evidently conducted solely for the 
purpose of cooperation between such attorneys, who 
have a common interest in certain litigation, does 
not constitute the employment of one of such at- 
torneys by the other.60 


Where one who 1s retained as an attorney, or 
who undertakes to perform an act which requires 
an attorney, himself engages an attorney to per- 
form the act, the latter 1s but a subagent, and the 
relation of attorney and client does not subsist be- 
tween him and the original employer.®1 


A retainer of one member of a firm of attor- 
meys is a retainer of the firm, in the absence of 
an agreement to the contrary®* Any member 
may attend to the business intrusted to a firm of 
attorneys, for the act of each is the act of all, 
and such a general contract does not give the client 
the mght to demand that any particular member 
of the firm shall render the services or conduct 
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the litigation.68 A party may, however, personally 
contract with one member of the firm for his legal 
services, and where such contract 1s proved it will 
be sustained.64 


b. Payment of Fees 


The payment of fees is not a necessary element of the 
relation of attorney and client. 


The relation of attorney and client is not de- 
pendent on the payment of fees.65 The relation 
may exist even though a third person pays or 1s 
to pay for the attorney’s services,®6 or even though 
such services are rendered by the attorney gratui- 
tously.67 


c. Subject Matter of Employment 


In order to render the relation that of attorney and 
client, the matter Involved must be of a legal nature. 


In general, in order to constitute the relation a 
professional one and not merely one of principal 
and agent, the attorney must be employed either 
to give advice on a legal question, to prosecute 
or defend an action in a court of justice, or to 
prepare and draft, in legal form, such papers as 
deeds, wills, contracts, and the like.68 


The question as to what services are contemplated 
by the contract of employment depends on the 
terms of the contract duly construed.69 A contract 
for employment with respect to matters other than 
for which the attorney was expressly employed 
may be implied from the circumstances.70 


56. Hirsch Bros & Co. v. R. HD Ken- 
nington Co, 124 So 344, 155 Miss. 
242,88 ALR 1 

87. Ifirach Bros & Co. v. R. H. Ken- 
nington Co, supra. 

58. Hwing v Haas, 111 8 HL 2656, 182 
Va 215—6 CJ. p 681 note 62 


58. Hirsch Bros & Co. v. R BD. Ken- 
nington Co, 124 So 3844, 155 Muss. 
242, 88 ALR. 1—6 CJ. p 681 note 
62 


60. Bailey, Oot & Ryan v. Butcher, 
Tanner & Yoster, 148 NB. 587, 240 
NY. 323, reversing Bailey v 
Butcher, 205 NYS 910, 210 App. 
Div 813. 

61. Ackley v Prime, 278 P 932, 99 
CaLApp. 684—6 C.J. p 681 note 66 

62. Cal.—wWilliams v. More, 63 Cal 
50. 

(2d) 127, 159 Ok] 2334 
W Va —Garden v. Riley, 188 SE. 46. 
6 CJ. p 629 note 81. 


63. La—Simon v. Brashear, 9 Rob. 
59, 41 Am.D. 821. 

Miss.—Chfton v. Clark, 36 So. 251, 
83 Miss 446, 102 AmSR 4658, 66 
LRA 821, 1 AnnCas $96 

Wash—Dennis v Seatile First Nat 
Bank, 73 P. 1135, 33 Wash. 161 


7 OS.S8.—54 


W Va—Tomlnson v. Polsley, 5 8.2. 
457, 31 W.Va 108 

G4. Ostrander v Capitol Inv., ete, 
Assoc, 89 NW 964, 180 Mach. 812 

66. lIowa—Healy v Gray, 168 N.W. 
222, 184 Iowa 111. 

Mo—-Ex parte Schneider, (App) 294 
SW. 786 

Oki —Pyeatt v Hstus, 179 P. 42, 72 
OkL 160, 4 ALR 1570 

Tex—<Anderson v. State, 266 S.W. 
159, 98 Tex Cr. 449. 

6 CJ. p 681, note 67, 68 


ee. US—HBverett, Clarke & Benedict 
v Alpha Portland Coment Co, (N. 
Y) 225 F 931, 141 CC.A. 56. 

Cal—Whittenbrock v. Parker, 86 P. 
$74, 102 Cal 93, 41 AmMSR. 172, 24 
LRA 197 

N Y¥—Arnold v. Robertson, 8 Daly 
298. 

W Va—kKeenan v. Scott, 61 SH 806, 
64 WVa 1387, 142. 


intrnusting examination of 
title to attorney for loan com- 


paay 
Where the purchaser of land from 
purchasers at a guardian’s sale in- 
trusted the examination and approval 
of the title to an attorney for the 
loan company, who examined the ti- 
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tle for the purpose of making a loan 
to the purchaser and who performed 
such services for the purchaser with- 
out additional charge, the relation of 
attorney and client existed between 
such attorney and the purchaser — 
Pyeatt v. Hstua, 179 P. 42, 72 Okl 
160,4 ALR 1670. 


67. Packard y. Delfel, 38 P. 208, 9 
Wash 562. 


68. Hirsch Bros &Co.v R HL Ken- 
nington Co., 124 So. 844, 155 Miss. 
243,88 ALR 1—6 CJ. p 631 notes 
69, 70 

69. Macpherson v Bacon's Hx’r, 208 
SW 744, 180 Ky 173 

Defense of suits then pending or 

thereafter instituted 

A. contract between a county and 
attorneys, whereby the attorneys 
were employed to defend the county 
in eertain enumerated suits on coun- 
ty bonds and any other suits that 
might be brought against the county 
on account of bonds issued, was suf- 
ficiently broad to embrace any suit 
on bonds, whether then pending or 
thereafter to be instituted —Mac- 

pherson v Bacon's Ex'r, 203 8.W. 744, 

180 Ky 773. 

70. Healy v. Gray, 168 N W. 323, 184 
Iowa 111. 
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B. GENERAL INCIDENTS OF RELATION 


§ 66. In General 


There Is authority for the view that the relation of 
attorney and client ie that of servant and master in a 
limited sense. An attorney ie not a party to an action 
In which he has been retained. 

As explained above in section 65, the relation of 
attorney and client is a matter of contract. The 
relation is one of agency (infra § 67), is fiduciary, 
and one of special trust and confidence (infra § 
125 et seq.). There is also authority for the 
view that the relation is that of master and serv- 
ant in a limited and dignified sense.71 


An attorney in a law court or a solicitor in 
chancery 1s not a party to the action or swt in 
which he has been retained.72. An attorney repre- 
senting one of the litigants is not a party to the 
suit, nor does he have any title or interest there- 
im, so as to permit the nghts of the client to be 
adjudicated by proceedings agaist the attorney 
in the latter’s name.73 


An attorney of record may not deny that the 
relation of attorney and client exists between him- 
self and one for whom he appears and conducts 
litigation,74 


§ 67. Rules of Agency Applied 


The relation of attorney and cilent is one of agency, 
and the general rules of flaw that apply to agencies ap- 


ply. 

The relation of attorney and client is one of 
agency,’5 that is, the attorney 1s the agent of the 
client,76 and, while the view has been expressed 
that the authority of an attorney to act for his 
principal 1s different from that of a general agent, 
and, in many respects, more extensive’? and exac- 
tive,78 usually the general rules of law which ap- 
ply to agencies apply to the relation of attorney 
and client.79 Thus, the client is bound, according 
to the ordinary rules of agency, by the acts of the 
attorney within the scope of the latter’s authorits’.89 


7l. Fla—In re Clifton, 155 So 3824, 
115 Fla 168 

N.Y.—~In re Co-operative Law Co. 
92 NB 15, 198 NY. 479. 

N.C—Chatham Lumber Co. v. Par- 
sons, Lumber Co, 90 SH. 241, 173 
NC. 320. 


72. Mass.—Conley v. Fenelon, 165 
NH 382, 266 Mass 840. 

N J-—Kaufman v. Jurezak, 189 A. 
716,102 NIEq 66. 


73. @G A. Wiegand & Co v Ville- 
meur, 136 So 105, 17 La App. 457 


74 In re Newman, 158 N.YS. 876, 
172 App.Div. 173. 


75. lowa—Farnsworth v. Hazelett, 
199 NW 410, 197 Iowa 1867, 38 A. 
LR 814 

Mo,—Henderson v Cape Trading Co, 
289 SW 3832, 8316 Mo 384. 

Mont—Caterpillar Tractor Co _y., 
Johnson, 43 P (3d) 670, 99 Mont. 
269 

Or—Lehman v. Knott, 187 P 1109, 
100 Or 240 

Tex.—Reynolds v. Volunteer State 
Life Ins Co., (CavApp) 80 8.W. 
(2d) 1087, error refused. 

6 CJ p 687 note 60. 


76. Ala.—Nyhoff v. Palmer, 116 So. 
520, 217 Ala. 432. 

Cal—atkinson v. Foote, 186 P. 831, 
44 Cal.App. 149. 

Ky —Douthitt v Guardian Life Ins. 
Co. of America, 81 SW.(2d) 877, 
2386 Ky. 328—Lisanby v. Ilbnois 
Cent R Co, 272 SW. 758, 209 Ky. 
325. 

Mont—Hansen v. Johnson, 4 P.(2d) 
1088, 90 Mont 587—Bury v. Bury, 
228 P. 502, 698 Mont 570, 


RI—McLyman v Muller, 161 A. 111, 
52 RI 374. 
6CJ p 687 note 50. 


Agent or representative 

An attorney in a law court or a 
solicitor in chancery 1s the mere 
agent or representative of a party.— 
Kaufman v Jurcsak, 189 A. 716, 102 
NJEq 66. 


Agent to manage case 

An attorney 1s an agent employed 
by a party to a case to manage it 
for him —McLyman v. Miller, 161 A. 
111, 52 R.L 374. 


Preparation and trial of case 

In the preparation and trial of a 
lawsuit, the attorney acts as agent 
of his cllent—Lisanby v. Illnois 
cane R. Co., 272 SW. 758, 209 Ky 
325. 


Attorney of prospective purchaser 
Attorney employed by prospective 

purchaser of land to examine and 

pass on title, cause survey and map 
to be made, work out other details 
of transaction for absent client, and 
prepare or approve deeds and other 
documents to close transaction, be- 
ccmes agent as well as attorney for 
chent—Nyhoff v. Palmer, 116 So. 

520, 217 Ala 4332, 

Capacity of lawyer to become an- 
other’s agent for purposes other 
than the practice of his profession 
see Agency § 14. 


77. W. P. Hamblin, Inc., v. Newark 
Fire Ins. Co, 189 A. 212, 48 RL 
473. 


78. Herfurth v. Horine, 98 8. W.(2d) 
21, 266 Ky. 19. 
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Essentiale stated 

To constitute the relation a profes- 
gional one and not merely one of 
principal and agent, the attorney 
must be employed either to give ad- 
vice on & legal point, to prosecute or 
defend an action in a court of jus- 
tice, or to prepare and draft, in le- 
gal form, such papers as deeds, wills, 
contracts, and the like—Spuier v. 
Thomas, (Neb) 269 NW 61. 


Special agent 

An attorney at law is a special 
agent limited im duty and author- 
ity to the vigilant prosecution or de- 
fense of the rights of his client.— 
State v. Goldstein, 220 P. 565, 109 Or. 
497. 


7% <Ark—White & Black Rivers 
Bridge Co. v. Vaughan, 36 8 W (2d) 
672, 183 Ark. 450 


Mich——Detroit v. Whittemore, 27 
Mich 3281, 
Mo-—Henderson v Cape Co, 


289 SW. 882, 816 Mo. 3884. 

Mont —Caterpillar Tractor Co v, 
Johnson, 43 P (2d) 670, 99 Mont 
269—Bury v. Bury, 228 P. 502, 69 
Mont. 570 

6 CJ. p 637 note 50. 


80. Fla—Griffth v. Investment Co., 
110 So. 271, 92 Ma. 781, 


Iowa—State v Dangelo, 166 N.W. 
587, 182 Iowa 1258 


Ky —Dewberry v. Commonwealth, 44 
S'W (2d) 1076, 241 Ky. 72¢6¢—Tre- 
villian v. Boswell, 48 S.W.(24) 715, 
241 Ky. 237—Sayre v. Common- 
wealth, 288 S.W. 737, 194 Ky 388, 
24 ALR 1017—Hughes v. Com- 
zoe 80 S.W. 197, 25 Ky.L. 
2153. 


7 C.d.8. 


In general, whatever is done in the progess of the 
cause by such attorney is considered as done by 
the party, and is binding on him,81 even, in respect 
of certain matters, where the attorney is employed 


only to conduct the trial.82 
The attorney's authority does 


commence with the institution of a swt; where 


Mass.—Stevens v Thissell, 184 N.D 
398, 240 Mass 541. 

Mont—Bury v. Bury, 223 P. 502, 69 
Mont 570. 

N Y¥—Daley v. Dennis, 
408, 183 Misc. 1. 

N.D—State v Keller, 228 NW. 698, 
567 ND 645, 64 ALR 434 

RI—McLyman v. Miller, 161 A. 111, 
52 RI. 874. 

@€CJI p 887 note 50. 


Client’s lack of knowledge of at- 
torney’s act does not prevent the ap- 
plication of the rule—Daley v. Den- 
nis, 242 N.Y¥S 408, 187 Mise. 1 


tions 

(1) The representations of counsel 
retained by a corporation and its 
treasurer, and through whose efforts 
@ mortgage claimed to have been ob- 
tained by duress was procured, were 
binding on the company and the 
treasurer —Stevens v. Thissell, 134 
N BD. 898, 240 Mass. 641. 


(2) Action of a judgment debtor's 
attorney in informing those present 
at an execution sale that the sale 
was illegal because the debtor had 
no title to the property was binding 
on the debtor, notwithstanding the 
attorney’s testimony that he hed no 
direct authority from the debtor to 
make the statement, where he ap- 
parently acted in her interest —Tay- 
jor v. Bailey, 185 A. 699, 323 Pa 278. 


Solution of difficulties 

Where sisters left the solution of 
their difficulties with creditors to 
soliaitor, the solicitor’s solution of 
the problem was their solution, with- 
out reference to whether it was 
provident or wise, provided he acted 
with an adequate degree of compe 
tency in the exercise of his beat 
judgment and with the highest de- 
gree of fidelity to his clients’ :nter- 
eats —Eusey v. Perkins, 176 A. 474, 
168 Md 19. 


Sl. Ariz—aAvery v. Calumet & 
Jerome Copper Co, 284 FP. 159, 36 
Ariz 239. 

Ma—Small v. Colonial Inv Co., 109 
So. 483, 93 Fila. 508. 

Kan —Overlander v. Overlander, 284 
P 614,129 Kan 709. 

Ky —Lisanby v. Illinois Cent R. Co., 
272 SW 753, 209 Ky. 835 

Neb.—Georgen v. Department of 
Public Works of Nebraska, 243 N. 
W. 886, 188 Neb 648. 

€CJ. p 688 note 5. 


Service of writ 
Plaintiff is bound by directions as 
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in anticipation of a suit, he has 
to bind his client before the suit 


is begun as he has afterward 88 
In general, the omissions, as well as commissions, 


of an attorney are to be regarded as the acts of 


mot necessarily 


to the service of the wmt given by 
plaintiffs attorney to the officer to 
whom the writ 1s delivered for serv- 
1ce —Morgan v. Joyce, 27 A. 225, 66 
N.H. 638 


Approval of a decree and accept- 
ance of benefits under such decree by 
counsel for both defendants estop~ 
ped defendant on whom a summons 
had not been served from attacking 
the decree, in the absence of any 
clam of fraudulent conduct on the 
part of the attorney who had as- 
sumed to act for such defendant — 
Burk v. Amos, 247 N.W. 197, 262 
Mich 832. 


62. Devlim v New York, 15 AbbPr 
N.S (NY) 31—6 CJ p 888 note 63 


83. State v Froah, 268 N.W. 525, 
220 Iowa 840—6 CJ. p 688 note 58. 


&% <Arnz—Avery v. Calumet & 
Jerome Copper Co, 284 P 159, 86 
Anz 235—Irvin v. Dwight B. 
Heard Inv Co, 281 P. 218, 85 Ariz. 
§28 

Ark.—Merchants’ & Planters’ Bank & 
Trust Co v Ussery, 38 S.W.(2d) 
1087, 188 Ark. 888—Blackstad Mer- 
cantile Co vy. Bond, 148 S.W. 262, 
104 Ark 46. 

Fla—Abney v Hurner, 121 So. 888, 
97 Fla 240, denying rehearing 120 
So. $25, 97 Fla 240—Griffth v. In- 
vestment Co, 110 So 371, 92 Fila. 
7381—Small v. Colonial Inv. Co., 109 
So 483, 92 Fla. 508. 

TiL—Hillenbrand v Hillenbrand, 211 
IllApp 624. 

lowa.—State v. Froah, 263 N.W. 525, 
220 Iowa 840 

Ky —Doutbitt v Guardian Life Ins. 
Co. of America, 31 S.W.(2d) 377, 
2365 Ky 328—Davidson v. Richard- 
son, 245 SW 1,196 Ky 65538—Sayre 
vy Commonwealth, 2388 SW. 787, 
194 Ky. 338, 24 ALR 1017 

Me—Leviston v. Standard Historical 
Soc, 178 A. 810, 1383 Me. 77—Har- 
mon v Fagan, 154 A 267, 180 Me. 
171——Hlis v Hmerson, 147 A. 761, 
128 Me 378—Beale v. Swasey, 75 
A. 134, 106 Me. 35, 20 Ann.Cas. 396. 

Moss.—Linehan v. Lanehan, 111 NH 
901, 223 Maas. 297. 

Mo—wWeleh v Mastin, 71 SW. 1090, 
98 Mo App. 373 

Okl.—Vincent v. Kelly, 249 P. 942, 
121 Okl 302—Wagner v. Lucas, 193 
P, 421, 79 Ok 231. 

S$D—Bran v Bruner, 244 NW. 587, 
60 S.D. 397—Smith v. Wordeman, 
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the client whom he represents, and his neglec! 
1s equivalent to the neglect of the client himself.24 


240 NW. 326.59 SD 868—Sayer v. 
Lee, 166 NW. 635, 40 SD 170. 
Tex—Reynolds v. Volunteer State 
Iufe Ins. Co, (CivApp) 80 SW 

(24) 1087, error refused 
Vt—Barrows v Wilson, 121 A. 440, 
97 Vt 26—Babcock v. Brown, 25 
Vt. 550, 60 Am Dec. 290. 
Va—Carpenter v Ingram, 146 8B 
198, 152 Va 27. 
Wyo—McDaniel_ v. 
295, 34 Wyo. 609 
6 CJ p 638 note 64, p 672 note &L 


Delay in segregating tax liens 

Where a real estate transaction 
was held up due to the delay of an 
attorney in segregating tax liens, 
such delay 1s imputable to the attor- 
ney’s principal—Beckett v. Korne- 
gay, 148 SH 296, 150 Va. 636. 


Fallure to reveal facts on applica. 
tion for title insurance 

The fallure of the attorney for an 
applicant for a policy of title insur- 
ance to reveal to the ttle company 
certain facts known to the attorney 
which rendered the title defective, as 
well as the personal failure of the 
applicant to reveal such facts, re- 
lieved the company from lability in 
respect of such defects, under & con- 
dition of the policy —Vernon v. Ti- 
ile Guarantee & Trust Co, (Cal App ) 
46 P.(24) 191. 


Wegligence of attorney 

(1) It 1s the clear weight of au- 
thority that the neghgence of an at- 
torney 18 imputable to his client, and 
that the clent cannot be relieved 
from a judgment taken against him 
because of the neglect of his attor- 
ney unless he shows that the neglect 
of the attorney was excugable or, in 
the alternative, assumes the burden 
of clear affirmative proof that he 
himself (the clent) was in no man- 
ner negligent—Armstrong v. Hart- 
ford Fire Ins. Co., 195 P. 301, 33 Ida- 
ho 308—Smith v. Wordeman, 240 N 
W. 325, 59 SD %868—Kelly v. Hidam, 
£281 P, 678, 32 Wyo 271. 

(2) When a party employs an at- 
torney at law to defend his suit in 
the courta of the country, he presents 
him to the court as his accredited 
agent, and, as such, he must be con- 
cluded by any acts or omissions 
where no fraud or unfairness js made 
to appear—Merchants & Planters 
Bank & Trust Co v Ussery, 38 S.W. 
(2d) 1087, 188 Ark 838. 

Negligence, mistake, or misconduct 
of counsel as ground for vacating 

judgment see Judgments § 280 [34 


Hoblit, 245 P. 
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There is authority for the view, however, that this 
rule does not apply where the attorney acts in 
bad faith or intentionally neglects his client’s busi- 
ness ;85 it has been held that the rule is subject 
to the peculiar circumstances of each case.86 Fur- 
thermore, the matter in respect of which an attor- 
ney fails to act must be one which is within the 
scope of the attorney’s employment in order that 
the failure to act may be imputed to the client.87 


The general rule that a client is bound by the 
acts of his attorney does not hold good when the 
acts of the attorney were done in pursuance of 
a fraudulent confederation of the attorney with the 
party who seeks to maintain such acts of the at- 
torney.&8 


Unauthorised acts. A client is not bound by an 
act of his attorney, where such act is entirely un- 
authorized and outside the scope and course of his 
employment ®9 Of course, a person 1s not bound 
by the acts of an attorney whom such person has 


CJ. p 807 note 80—p 812 note 10, p 
818 notes 13—21]. 


85. Sayer v. Lee, 166 NW. 685, 40 
8D. 170. 


se. City of Auburndale v. State, 187 
So 286, 108 Fila. 898. 


Granting relief after attorney's neg- 


Hence 

Where, because of the negligence 
of his attorney, a client has been 
deprived of an opportunity to be 
heard on the merits, and makes 
prompt application for iedress, it 
would not be an abuse of discretion 
for the trial judge to grant the re- 
lef if it could be done without 
prejudice to the mghts of the other 
party.—McDaniel v Hoblit, 245 P. 
295, 84 Wyo. 609. 


Where defendant is public corpora- 
tion 

Where defendant is a public cor- 
poration, the general rule that coun- 
sel’s negligence in the maiter of fil- 
ing @& pleading 1s equivalent to the 
neglect of the client does not apply 
with equal force—City of Auburn- 
dale v. State, 187 So 286, 103 Fla. 
393. 


87. Texas Employers’ Ins. Ass'n v. 
Clark, (TexCiv.App.) 28 S 'W.(2d) 
405. 


Fallure to give notice and file claim 
under Workmen's Oompensation 
Act 

Where the wife of an injured em- 
ployee employed attorneys to bring 
an action for damages for injuries 
to such employee on the theory that 
the employer did not carry compen- 

Sation insurance, the faulure of such 

attorneys to give notice and file a 

claim under the Workmen’s Compen- 


405 


63 W Va. 462. 


68 Ark 387 
Or. 13. 


Div. 4386 
Pa.Super. 190. 


nevertheless 
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sation Act was not imputeble to the 
employee, especially in view of the 
fact that the employee had been in- 
capacitated and, therefore, relieved 
of the duty to give notice and file a 
claim —Texas Employers’ Ins. Ass’n 
v Clark, (TexCivApp) 23 8 W (24) 


88 Roller vy McGraw, 60 SH. 410, 


ss. US—Horseshoe Mining Co v 
Miners’ Ore Sampling Co, (Colo ) 3]. 
147 F 617, 77 CCA. 213. 

Ark.—~Foster v. Pitts, 38 SW. 1114, 


Or —Kelsay v. Taylor, 107 P. 609, 56 


Fraud of attorney 

A. client was not bound by the act 
of its attorney in assisting in per- 
petrating a fraud on a third per- 
son, because in so acting the attor- 
ney was acting outside the scope of 
his employment—J Wf Robinson: & Liability of attorney to client for 
Co v. Bank of Pikeville, 142 8.W. 
1065, 146 Ky. 538. 


90. Brewer v. New England Mortg. 
Sec. Co., 87 SH. 657, 144 Ga. 548. 


91. NY—Penna y. Atlantic Maca- 
roni, Co., 161 N.Y.S. 191, 174 App 


Pa.—Steehler v. Volk, 167 A. 424, 109 


6 CJ. p 671 note 42 
See Treece v. Reinhart-Smith Grocer 
Co, 197 Il.App. 40. 


Wrongful entry of judgment 

Where the attorney for plaintiff, 
on payment of the 
promised defendant that no judgment 
would be entered against him, but 
took 
chent would be lable for any dam- 
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not employed and has not authorized to act for 
him. 90 


§ 68. Liability of Client for Attorney’s Acts 


In general, a client is liable for an injury to a third 
person resulting from an act of the attorney which Is 
within the scope of the attorney’s authority. 


A client is liable to a third person injured by an 
act of the attorney done in the execution of mat- 
ters within his authority.24 When the attorney con- 
ducts the case in such a way as to be hable him- 
self in an action for trespass, his client is also 
lable 92 The client is not liable, however, for acts 
of the attorney which are outside the scope of the 
attorney's authority.28 Thus, a client is not re- 
sponsible for any illegal action taken or directed by 
his attorney which the client did not advise, con- 
sent to, or participate in, and which was not jus- 
tified by any authority that he had given.?4 


Fraudulent or dishonest acts of attorney. The 


ages occasioned thereby.—Penna v. 
Atlantic Macaroni Co, 161 N.YS. 
191, 174 App Div 436. 

Liability of client: 

Bor defamatory communication 
made by his attorney see Libel 
and Slander § 150 [87 CJ. p 14 
notes 4—7]. 

For illegal arrest caused by the 
attorney see False Imprisonment 
§ 40 [6 CJ p 672 notes 49, 60, 
25 CJ p 611 note 94p 512 note 


For malicious prosecution for 
malicious acts of his counsel see 
Malicious Prosecution § 66 [38 
CJ. p 456 note 41] 

For wrongful execution directed by 
his attorney see Executions § 456 
[28 C.J. p 974 notes 65-68] 

Hor wrongful sexzure of property 
of third person im attachment 
proceeding under direction of his 
attorney see Attachment § 396 


negligent acts see IEPs 8§ 140— 
146 


8a. N Y—Poucher v. Blanchard, 86 
NY 3256 

Pa.—Guillingham v. Clark, 1 Phila 
51. 

6 CJ p 671 note 45 

Joint luability of attorney and clent 
for trespass committed by an at- 
torney as agent of his client see 
supra § 63. 


$3. B. F. Goodrich Rubber Co. v. 
Holland, 131 So 882, 159 Misa 346. 
See Treece v. Reinhart-Smith Gro- 
cer Co., 197 TllApp 40. 


94 Ill—Golden v. Cervenka, 216 Ill. 
App 397 

N.Y¥—Rossi vw City of Schenectady, 
233 N Y.S. 612, 183 Misc. 792, 

6 CJ. p 671 note 46, 


amount due, 


judgment, his 
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client may be chargeable with a fraud perpetrated 
by his attorney,®5 and, since an attorney who has 
obtained judgment for his client continues to be 
his agent in the collection of the money, fraud in 
the management of the business affects the client 
as if it were his own act.296 The rule 1s other- 
wise, however, as to a fraud practiced outside the 
scope of the attorney’s employment,?? and in a 
case in which it was held that the clent was not 
liable for a loss sustained by third persons through 
the theft of property by the attorney, the view 
was expressed that a client has the right to as- 
sume that his business will be transacted honestly 
and efficiently by the attorney.%8 


Damages. A client is liable for actual damages 
only, unless, with full knowledge, he ratifies the 
attorney’s act.99 


§ 69. Notice to Attorney 
a. In general 
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b. Knowledge or notice affecting real 
property 

ce. Knowledge or notice affecting person- 
al property 

d. Matters involved in legal or adminis- 
trative proceedings 


a. In General 


Subject to certain limitations and qualifications noe- 
tice to, or knowledge of, an attorney Is notice to, OF 
knowledge of, his client. 

In view of the rule that an attorney is an agent 
of his client and that general rules as to agencies 
apply to the relation of attorney and client (su- 
pra § 67), and in accordance with the general rule 
stated in § 262 of the title Agency, and subject 
to qualifications and limitations stated below, no- 
tice to an attorney 1s notice to the client who em- 
ploys him,! and knowledge of an attorney is knowl- 
edge of, or 1s imputed to, his client.2 This is true 
whether the notice of the attorney is actual or 


0. Kv—Commonwealth v Smith, 
46 SW (2d) 474, 242 Ky 366 

NJ—Clawans v Ordway Bwilding 
& Loan Ass’n, 164 A. 267, 112 NJ. 
Eq 280 


Fraud in negotiating loan and giving 
mortgage 

Imprudence of a mortgagee in em 
ploying an attorney who, according 
to the mortgagee’s information, was 
the equitable owner, could be con- 
sidered in determining whether fraud 
perpetrated by the attorney should 
he visited on the mortgagee or on 
the actual equitable owner who later 
became the record owner of the prop- 
erty involved—Clawans v Ordwav 
Building & Loan Ass'n, 164 A 267, 
112 NJ Eq 280. 


“6 McDonald v Todd, 1 Grant (Pa.) 


97. Fidelity Trust Co v. Baker, 47 
A 6,60 NJEq 170 


38. In re Smith’s Estate, $66 NYS 
666, 148 Misc 6585, affirmed 2828 N 
YS 845, 246 App Div 6563 


39. Foster v Pitts, 38 SW 1114, 63 
Ark. 387 


iUS—U § v. Gower, (CCA Ok] ) 
71 (2d) 366—The Tompkins, (C 
CAN Y) 18 F (2d) 552—In re Lo- 
cust Bldg Co, (CCANY) 299 F 
756, certiorar: denied Keighley v 
American Trust Co, 44 SCt 635, 
265 US 590, 68 LEd 1195 

Ala—John Silvey & Co. v. Cook, 68 
So 87, 191 Ala 228 

Cal—Watson v Sutro, 34 P 172, 26 
P 64, 86 Cal 500—Gaver v Barly, 
209 P 390, 58 Cal App 725—Fletch- 
er v Allen, 197 P 952, 61 Cal App 
714—-Atkingon v Foote, 186 P. 831, 
44 CalApp 149 

Ge.—Citizens’ Bank of Vidalia v. 


Citizens’ & Southern Bank, 127 
E 219, 160 Ga 1098—Filuellen v. 
Campbell Coal Co, (App) 188 SE 
64 

Tlli—Hollan v Kepner, 1830 NE 699, 
297 Til $32. 

Iowa —Perpetual Savings & lLoan 
Ase’n v. Van Atten, 288 NW 746, 
211 Iowa 435—Stevens v. People’s 
Sav Bank, 171 NW 130, 185 Iowa 
619. 

Ky —Barnes v Commonwealth, 201 
S'W 318, 179 Ky. 726 

Mass —Goldston v Randolph, 199 N. 
BH 896. 

Mich —Security Trust Co v. Tuller, 
220 NW. 795, 243 Mich. 570 

Mont —Caterpillar Tractor Co V¥V. 
Johnson, 48 P (2d) 670, 99 Mont 
269——Hansen v Jobnson, 4 P.(2d) 
1088, 90 Mont. 597—Davenport Vv. 
Davenport, 222 P. 4223, 69 Mont. 
406 

N Y.—Howell vy Mills, 58 N.Y. 322-— 
Polhamus v Hines, 218 N Y.S. 401, 
128 Misc. 2998—U v. Sumner, 217 
NYS 645, 137 Misc 907 

Ohio—American Export & Inland 
Coal Corporation v Matthew Addy 
Co, 147 NE 89, 112 Ohio St. 186. 

Okl—Pyeatt v Estus, 179 P 42, 12 
Okl 160, 4 ALR 1570—Lambert 
v Smith, 167 P. 909, 58 OkL 606, 
18 ALR. L 

Tex—Dixonv U S Fidelity & Guar- 
anty Co, (Civ App.) 293 S.W. 291. 

6CJ. p 638 note 58 


2 Us—Wecker v. Bromfield, (C.C 
A Colo) 34 F (2d) 377. 

Ala—John Silvey & Co. v. Cook, 68 
So 87, 191 Ala 228. 

Cal—Rogart v. George K. Porter Co, 
223 P. 959, 193 Cal 197, 81 ALR. 
1045—Rauer v. Hertwick, 165 P 
946, 175 Cal 278~—Otis v. Zelas, 1€5 
P. 524, 175 Cal 192—Laukkare v. 
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Abramson, 50 P (2d) 478, 3 Cal 
App (28) 447. 

Colo—Herrick v Woodrow-Shindler 
Co, 226 P 187, 75 Colo 363. 

Del —Chadwick v. Parkhill Corpora- 
tion, 141 A. 828, 16 DelCh 105. 

Ga—Bean v Barron, 168 SH. 259, 
176 Ga 2385—Citizenas’ Bank of Vi- 
daha v Citizens’ & Southern Bank, 
127 SH 219, 160 Ga. 109. 

Ill—Hodes v. Foster, 155 NE 762, 
334 Ill 615—Cesana v Hulce, 153 
NE. 679, 882 Dl 689—-Hollan v. 
Kepner, 130 NB 699, 297 Ill 8382. 

Ind—Campion v State, 154 NE 802, 
199 Ind. 139. 

Iowa —Farnsworth v Haszelett, 199 
NW 410, 197 Iowa 1367, 388 ALR 
814. 

Kan—Overlander v Overlander, 284 
P 614, 129 Kan 709 

Ky —Lisanby v Illinois Cent R Co, 
372 SW. 763, 209 Ky. 325—Barnes 
vy Commonwealth, 201 S.W 318, 
179 Ey 726 

La—aAllen v Frank Janes Co., 78 So 
115, 142 La 1056 

Md—Miuller v Mhinick, 161 <A. 167, 
163 Md 113 

Mont—Caterpillar Tractor Co v. 
Johngzon, 43 P (2d) 670, 99 Mont 
269. 

Neb —Marshall v. Rowe, 254 N'W. 
480, 126 Neb. 817—Goergen v De- 
partment of Public Works of Ne- 
braska, 248 NW. 886, 128 Neb 648 

N.Y —Howell v. Millis, 58 NY. 322— 
U. S&S v Sumner, 217 N.Y.S 6465, 
127 Misc. 907 

N.C —Bryant Mfg Co v. Hester, 88 
SH 721, 177 N.C 609 

Okl—Pyeatt v Estus, 179 P. 432, 7% 
Okl 160,4 ALR 1670. 

Or—Baliley v. Hickey, 195 P. 3732, 99 
Or. 251. 

Tenn —Goodbar v Union & Planters 
Bank & Trust Co, 67 S.W.(2d) 562, 


constructive? The rule applies m a criminal as 
well as in a civil case.‘ 

The fact that the attorney has not actually com- 
municated his knowledge to the client is imma- 
terial,5 the facts constituting knowledge, or want 
of it, on the part of an attorney, are proper sub- 
jects of proof, and are to be ascertained by testi- 
mony as in other cases; but, when ascertamed, 
the constructive notice thereof to the client is con- 
clusive, and cannot be rebutted by showing that 
the attorney did not in fact impart the informa- 
tion so acquired 6 

The rule that the client is affected by notice to, 
or knowledge of, his attorney 1s sometimes con- 
sidered from the standpomt of presumptions; thus, 
the view has been expressed that notice to an at- 
torney in respect of matters as to which he 1s em- 
ployed is presumed to be notice to the client,’ 
that there 1s a presumption that the attorney has 
performed his duty to communicate to his client 
whatever information the attorney acquires in re- 
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lation to the subject matter involved in the trans- 
action.® 

The rule that notice to the attorney is notice 
to the client applies when an attorney or counsel 
is acting for another im a particular matter or 
generally in the affairs of such other,9 and gen- 
erally speaking, knowledge of, or notice to, the 
attorney 18 the equivalent of knowledge of, or 
notice to, the client where the knowledge or notice 
is obtained by, or given to, the attorney while he 
is acting for, or 18 engaged in the business of, 
his client.10 


There are statements or holdings in many cases 
which tend to confine to rather narrow limits the 
application of the rule that nottce to, or knowledge 
of, an attorney 1s imputed to his client; thus, :t 
has been held or recognized that usually, at lcast, 
in order to render the rule applicable, notice or 
knowledge must be received or obtained by the 
attorney while he 1s acting for his client,!! that 


17 Tenn.App %$55—Bank of Blount 
Co. vy. Dunn et al, 10 Tenn.App. 985. 
Tex—Fort Worth & D C. Ry. Co. 
v. Greathouse, (Civ.App) 41 SW. 
(24) 418, reversed on other 
grounds Greathouse v. Fort Worth 
& Denver City Ry Co, (Com App) 
65 SW.(24) 762—Dixon v. U. § 
Widelity & Guaranty Co, (Civ.App ) 
293 SW. 291—-Bradford v. Malone, 
180 SW. 1018, 49 TexGiv App 440 

Wash.—iIn re Waters of Doan Creek 
in Walla Walla County, 299 P. 888, 
162 Wash. 696. 

6 C.J. p 639 note 59. 

Knowledge of attorney for creditor 
of bankrupt concerning preference 
see Bankruptcy § 215 [7 CJ p 164 
note 94] 

S Shartzer v. Mountain Lake Park 
Assoc, 37 A. 786, 86 Md. 885. 


& Barnes v. Commonwealth, 201 8. 
W. 318, 179 Ky. 725 
& Cal—Watson v Sutro, 24 P. 172, 
25 P. 64, 86 Cal. 500 
Iowa —Farnsworth v. Haselett, 199 
NW. 410, 197 Iowa 1367, 88 ALR 
814 
6 Cal—Wittenbrock v. Parker, 36 
P 874, 108 Cal 98, 41 AmSR. 
172, 24 LRA. 197. 
Ky.—Lasanby v. Illinois Cent. R Co, 
272 S.W 753, 209 Ky 825 
Smith v. Thomsen, 48 PF (24) 103, 
8 CaLApp.(2d) 603. 
8 Bailey v. Hickey, 195 P. 373, 99 
Or 261 
Conclusive presumption 
(1) It 1s conclusively presumed 
that an attorney performed the duty 
to communicate to his client what- 
ever information the attorney ac- 
quired in relation to the subject mat- 
ter of his employment—U. § yy. 


To 


Sumner, 217 NYS. 645, 127 Miac 
907. 

(2) However, it has been said that 
the general rule that knowledge of 
the attorney 1s chargeable to the 
cheent 1s gometimes spoken of as @ 
conclusive presumption of law, but 
this 18 @ mere matter of terminology 
A conclusive presumption 18 a sub- 
stantive tule of law, and when the 
Dagic facts are before a court the 
rule, like any other legal principle, 
finds application—Farnsworth  v. 
Heselett, 199 NW. 410, 197 Iowa 
1867. 


® Atkinson v. Foote, 186 P. 831, 44 
CaLApp 149 


10. Ala —John Silvey, & Co. v. Cook, 
68 So 87, 101 Ala. 228. 

Colo ——Bunnell v. Holmes, 171 P. 3665, 
64 Colo 8465. 

Ga—Citizens’ Bank of Vidalia v 
Citizens’ & Southern Bank, 127 SEB 
219, 160 Ga. 109. 

Tll—Ceasna v Hulce, 153 NE. 679, 
$22 Ill 689 

Iowa —Perpetual Savings & Loan 
Ass'n v Van Atten, 233 N.W. 746, 
211 Iowa 435—Shoemaker v Smuth, 
45 NW. 1744, 80 Iowa 655 

Ky.—Combs v. Roberts, 85 8S W.(2d) 
393, 237 Ky 299 

Neb —Marshall v Rowe, 254 N.W. 
480, 126 Neb 817 

NY—UO 8S v. Sumner, 
645, 127 Mise 907. 

Okl—Lambert v. Smith, 157 P. 909, 
53 Okl 606,18 ALR 1 

Pa—Bell vy Scranton Trust Co., 128 
A 494, 282 Pa 562 

‘Tex—-Hexter v Pratt, (Com App) 
10 SW (3d) 692, affirming (Civ 
App) 288 SW 658 

6 C.J p 688 note 58, p 689 note §9, 
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Affecting admission of evidence 

Relative to the admission in evi- 
dence, Im an action against a 
Guardian and her attorney for re 
ceipts which they retamed and omit- 
ted from their account, of a passbook 
which had been 2n the attorney's pos- 
Sess10h, showing the rece.pt by them 
of a stock dividend from a bank, it 
1s immaterial that the guardian had' 
never known of it, she being charged 
with notice of whatever her attorney, 
who was her agent, had notice of, 
and ought, m good faith and in the 
exercise of ordinary care and dili- 
gence, to have communicated to her. 
——Gaver v. Early, 209 P 890, 58 Cal. 
App. 7265. 


Apphoation of insurance moneys to 
of bonds 


redemption 

Holders of bonds issued under a 
second trust mortgage were charged 
with knowledge, acquhed by their 
attorneys in a proceeding for the 
foreclosure of such mortgage, of the 
trustee's application of the proceeds 
of money received under an Insurance 
policy for the mortgaged property, 
which was destroyed by fire, to the 
redemption of outstanding first mort- 
gage bonds and part of second mort- 
gage bonds —Bell v. Scranton Trust 
Co, 128 A. 494, 288 Pa. 662. 


11. Iowa.—Perpetual Savings & 
Loan Assa’n v. Van Atten, 233 NW. 
746, 211 Iowa 435—Andrew v Ruv- 
ers, 228 N.W 102, 207 Iows 343 

N.J.—Centreville Building and Loan. 
Ass'n v. Gollan, 176 A. 856, 117 N. 
J Hq. 412. 

N.Y —vVital v Jandorf, 212 N.Y.s. 
548, 126 Mise 124. 

Pa—Kinch y. Fluke, 166 A. 905, 31k 
Pa 406. 
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the notice must be in respect of matters as to which 
the relation of attorney and client exists,1* and 
that to charge the client with notice it is necessary 
that the knowledge of the attorney shall be gained 
in the course of the particular transaction 1n which 
he is employed by his client,18 and during the 
existence of the relation.14 There is also authority 
for the view that the transaction in which the 
knowledge of the attorney is obtained must be one 
within the scope of his employment,!5 and that the 
knowledge or notice must refer to a matter with- 
in the scope of the attorney’s employment, author- 
ity, or agency.16 Where the attorney acts con- 
trary to his authority, the knowledge of the attor- 
ney of his own act in that regard is not imputed 
to the clent.17 Furthermore, it has been held or 
recognized that a client is not affected with notice 
because of knowledge obtained by his attorney from 
outside sources, and not in the course of his em- 
ployment,18 as, for example, where the knowledge 
1s acquired by the attorney in the performance of 
professional services for another,!® and that the 
client is not affected by knowledge acquired, or 
notice received, by his attorney before the com- 
mencement of the relation®° and while acting for 
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other persons.22 In some jurisdictions, including 
jurisdictions in which the immediately foregoing 
statements are regarded as expressions of I:uta- 
tions ordinarily applicable, a broader application of 
the rule as to notice and knowledge has been rec- 
ognized under certain circumstances; thus, there 
is authority for the view that a client is affected 
by, or chargeable with, notice or knowledge of 
matters of which his attorney acquired knowledge 
previously to, and independently of, his employ- 
ment, where such knowledge is in the mind of the 
attorney while acting pursuant to his employment.?? 
So, also, it has been held or recognized that the 
client is so affected or chargeable in respect of 
knowledge acquired by the attorney in a prior trans- 
action, where such knowledge 1s so precise and 
definite,28 or was acquired so shortly before the 
relation between such attorney and chent arose,*4 
that it 1s or must be present to the mind and mem- 
ory of the attorney durmg a later transaction 
within the scope of the attorney’s employment, 
even though his knowledge was acquired before 
the relation of attorney and client arose,25 or was 
acquired in the course of employment by a differ- 
ent client.26 In other words, knowledge acquired 


Tex—Ives v. Culton, (QavApp) 197 
SW 619, affirmed (ComApp) 229 
SW 321. 


12. Florence v De Beaumont, 172 P 
$40, 101 Wash 356, 4 ALR. 1565 
—§ CJ p 640 note 64. 


13. Cal—Otis v. Zeiss, 165 P. 524, 
175 Cal, 192. 

Ga—Lung v Aldred, 179 SH. 567, 
51 Ga App 91 

Ky —Drury v. Franke, 57 S'W.(2d) 
969, 247 Ky 7658, 88 ALR 917. 

WJ—Centreville Buldmg & Loan 
Ass'n v Gollin, 176 A. 3656, 117 N. 
JHq 412 

€CJ p 689 note 63. 

14. Wittenbrock v. Parker, 36 P. 374, 
103 Cal. 98, 41 AmMSR. 172, 24 L. 
RA 197—6 CJ. p 640 note 665. 


156. American Export & Inland Coal 
Corporation v. Matthew Addy Co, 
147 NH 89, 112 Objo St. 186. 


16. Ga—Lang v. Aldred, 179 SH. 
567, 51 Ga App. 91 

jowa—Andrew v. Rivers, 228 NW. 
102, 207 Iowa 3843. 

Minn Larson v. Johnson, 331 N. 
W 871, 176 Minn. 602. 

N.Y —vVital v. Jandorf, 212 N.Y.S. 
548, 126 Misc. 124. 

Wash—lFlorence v De Beaumont, 
172 P. 340, 101 Wash. 856, 4 ALR 
1565. 


Matters within authority of special 
agent 


(1) An attorney, employed for the 
special purpome of bringing suit, is 
mot bound to discloze to his client 


knowledge of facts beyond the scope} Mo—Ford v French, 72 Mo. 250 


of such employment and known to be 
within the authority of independent 
agents —Foorman v Meyers, 87 P 
(2d) 469, 1 CalApp. 719. 


(2) Notice of unsanitary conditions 
on leased premises to lessor’s attor- 
ney by counsel for tenants, who 
knew that certain real estate agents 
were lessor’s agents in all other mat- 
ters relating to the leasimg of the 
premises and that the attorney noti- 
fied was lessor’s agent only for the 
purpose of suing for rent, was not 
notice to the lessor as to the unsani- 
tary conditiona.—Foorman v. Myers, 
supra. 


Xnowleige gained in drawing con- 
tract 


Enowlodge obtained by an attorney 
in drawing a contract was not 
chargeable to the client where the 
knowledge was not gained in the ex- 
ercise of the attorney's employment 
by such client, had no reference 
thereto, and was not within the scopes 
of his employment—<Andrew v. Riv- 
ers, 328 NW. 102, 207 Iowa 343. 


17. Burns v. McCain, 290 P. 628, 107 
CaLApp. 291. 


18 Neilson v Weber, 64 S.W. 320, 
107 Tenn. 161. 


19. Tii—Cessna v. Hulce, 153 NBD 
679, 3232 DL 589. 

Ky.—Drary v. Franke, 5&7 8.W (2d) 
969, 247 Ey. 758, 88 ALR. 917. 
Minn.—Larson v. Johnson, 221 N.W. 

871, 175 Minn 6502. 
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Mont—Hansen v Johnson, 4 P.(2d) 
1088, 90 Mont 697 

Pa—Einoch v. Fluke, 166 A 905, 311 
Pa. 4065. 


20. Ala--Marshall v. Lister, 71 So. 
411, 195 Ala 6591. 
Ky—Drury v Franke, 57 SW (2d) 
969, 247 Ky. 758, 88 ALR 917. 
Mont —Hansen v. Johnson, 4 P (2d) 
1088, 90 Mont 597 

Tex —Ives v Culton, (Com App) 229 
SW 381, affirming (Civ App.) 197 
SW. 619. 

6 CJ. p 640 notes 65, 67. 


2 Cal—Otis v. Zeiss, 165 P 624, 
175 Cal 192. 

Ge—Lang v Aldred, 179 SB. 567, 61 
Ga App 91. 

6 CJ. p 640 note 68. 


22. Ga—Bean v Barron, 168 8H 
259, 176 Ga 2865 

Or—Balley v. Hickey, 195 P. 372, 99 
Or 251. 


a3. Deering v. Holcomb, 67 P. 240, 
561, 26 Wash. 588—6 CJ. p 640 
note 69. 


s4. Melms v. Pabst, 66 NW. 518, 93 
Wis. 158, 57 AmB R. 898—6 CJ. vp 
640 note 69. 


38. Bogart v. George EK. Porter Co, 
223 P. 959, 198 Cal 197, 31 ALR. 
1046—6 CJ. p 640 note 69. 


90. Hess v. Conway, 142 P. 258, 93 
Kan. 787, rehearing denied 144 P. 
205, 93 Kan. 46—6 C.J. p 640 note 
69. 


by an attorney prior to the existence of the rela- 
tion of attorney and client ordinarily will be charge- 
able to the client where such knowledge was ac- 
quired so recently, or under such circumstances, 
that it will be presumed to have been in the mind 
of the attorney at the time of the transaction in 
question.47 There is authority for the view, how- 
ever, that the burden 1s on the person who relies 
on the existence of such knowledge to show that 
it was present in the mind of the attorney when 
he acted for his client,28 and that clear and satis- 
factory proof that the knowledge of the former 
transaction was present in the mind and memory 
of the attorney when acting for his client 1s neces- 
sary in order to charge the client by constructive 
notice of the prior information to the attorney.*? 

Since the whole doctrine of imputed notice to a 
client rests on the ground that the attorney has 
knowledge of something material to the particular 
transaction which it is his duty to communicate to 
his principal,?9 notice will not be 1zmputed to a client 
where it would be a breach of professional confidence 
to make the communication! Furthermore, the 
client is not affected with notice where the circum- 
stances are such as to render it certam or probable 
that the attorney will not perform his duty to com- 
municate material facts to his client,34 where his 
interest in, or relation to, a previous transaction was 
such as would induce him to withhold the :mfor- 
mation,®’ or where the attorney engages 1n a trans- 
action in his own interest under circumstances which 
will induce him not to communicate his knowledge 
to his chient,?4 as, for example, where the attor- 


ay. Bailey v. Hickey, 195 P. 372, 99] Iowa~—Farnsworth v. Hazelett, 199) 37. 
ND. 410, 197 Iowa 1867, 88 ALR 


Or. 251. 


2G. Mathews v. Damainville, 91 N.Y. 
S. 624, 100 App Div. 811, 15 NY 
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ney has a personal interest adverse to the interest 
of his client.25 So, in general, the client will not be 
chargeable with the knowledge of the attorney where 
the latter was acting fraudulently,°6 and will not 
be charged with notice of a fraud or wrong to which 
his attorney was a party while employed by another, 
and which it 1s quite certain he would conceal.37 


Knowledge of, and notice to, the attorney for one 
party to a transaction do not charge the other party 
with lke knowledge and notice where the attorney 
does not act for such other party.88 There is au- 
thority for the view that, even where an attorney 
acts for both parties to a transaction, the circum- 
stances surrounding the dual relationship may be 
such as to prevent his knowledge acquired while 
acting for one client in the matter involved from 
affecting the other client.8® Notice to an attorney 
who undertakes to act for a party to an action, with- 
out authority, is not notice to such party.4@ 


In order to render applicable the rule that notice to, 
or knowledge of, the attorney 1s chargeable to the 
client, 1t must appear that the attorney actually had, 
or could have had, notice or knowledge of the facrc 
in question.41 


Where an attorney acts in his own behalf, he is 
chargeable with knowledge even though he acquired 
his information while acting in his professional ca- 
pacity nm behalf of a client.£2 


Aitorney acting for collection agency. Where an 
attorney 1s employed by a firm of collecting agents 
who have received the claim to be collected from its 


Tex—Rogers v. Driscoll, (Civ. 
App) 125 SW 6599. 

Wash —Filorence v. De Beaumont, 172 
P 340, 101 Wash 356, 4 ALR. 
1565 


Ann Cas, 486, reversing 89 N.Y.8 |3%. Pa—Lovell v. Renwel, 18 Pa. Wis —Melms v. Pabst Brewing Co. 


498, 48 Misc. 546. Co. 608. 


99. Cal—Otis v. Zeiss, 165 P 6&2 
175 Cal 192—Wittenbrock v. Park- 
er, 86 P. 374, 102 Cal 93, 108, 41 
AmSR. 172, 34 LRA. 197. 


N.Y —Slattery v. Schwannecke, 28 N 1565. 


HD 922, 118 N.Y. 548—Constant v./33. Scotch Lumber Co. v. Sage, 32 


Rochester Univeraity, 19 NH 631, 
111 NY. 604, 7 Am.S.R. 769, 2 LR 
A 784. 


4 Tex.—~Yordtran v. Cunningham, (Civ 
? App) 177 SW. 212 

Wash —Florence v De Beaumont, 172 

P. 340, 101 Wash. 356, 4 ALR 


66 NW. 244, 93 Wis. 140 


38. Mich—Minto v Davie, 215 NW. 
860, 240 Mich 406 
C-——Caughman vy Smith, 5 §.E. 362, 
28 SC 605 

Tex.—Schlotimann v. Wiese, (Civ. 
App) 86 SW (3d) 44 


So 607, 182 Ala 598, 90 AMSR.| a9. 
9326 CJ. p 640 note 74. 39. Kinch v. Fluke, 166 A. 905, 313 


Pa 405. 


$4. American Export & Inland Coal|#® Jacobson v. Ashkinaze, 168 NE. 


30. US—In re Locust Bidg. Co, 
(CCAN.Y) 299 F. 756, certiorari 
denied Keighley v. American Trust 


LEd. 1195. 
Wis—Melms v. Pabat Brewing Co, 
66 N.W 244, 98 Wis. 140 


31L. US.—lIn re Locust Bldg Co, (C 
CAN Y) 299 FB. 766, certiorari de- 


ALR 814. 


354 


nied Keighley v. American Trust| 36, Farneworth v Hazelett, 199 N. 
410, 197 Iowa 1367, 38 ALT | 4 Singfleld v. Vogler, 192 SW 906, 


Co, 44 SCt 685, 266 US 5690, 68| W. 
LEd 1196. 814. 


Corporation v Matthew, Addy Co, 
147 NB 89, 112 Ohio St. 186. 


Co, 44 SCt. 685, 265 U.S. 590, 68} 86. Iowa—Farnsworth v. Harelett, 
194 NW. 410, 197 Iowa 1367, 38 


Mich—Valley Jitney Jungle Co. v. 
Hamady, 249 NW. 888, 264 Mich 


647, 387 TIL 141, reversing 249 Il. 
App. 479. 

41. US—In re Locust Bldg Co, (C. 
CANY) 299 3. 766, certiorari de- 
nied Keighley v American Trust 
Co, 44 8Ct 635, 265 US. 590, 68 L. 
Hd 1196 

fll—Haines v Doss, 259 IILApp. 17% 

Pa—Kuinch v. Fluke, 166 A 905, 311 
Pa 405 


127 Ark. 618—@ C.J. p 641 note 76. 
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owners, his knowledge is not that of the owners of 
the claim but only that of the collecting agency.4? 


Knowledge of attorney as notice to his firm. 
Knowledge acquired by one member of a law firm 
is constructive notice to the firm as to such knowl- 
edge.t4 

After termination of relation. The presumption 
of law being that the relation between an attorney 
and his client ceases with the termination of the 
litigation for which the attorney was retained (infra 
§ 108), ordinarily, no notice to him after final judg- 
ment is binding on his client.45 The fact that there 
has been a change of attorneys pending the com- 
pletion of the matter for which the first attorney 
was employed does not, however, prevent the m- 
putation to the client of knowledge acquired by such 
attorney prior to the change of attorneys, where the 
change was made solely because of the illness of 
the first attorney.!¢6 


b. Knowledge or Notice Affecting Real Property 
(1) In general 
(Z) Claims and rights of third persons 
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§ 69 
(1) In General 


A person who has dealings which Involve real prop- 
erty, Including a purchaser, is usually chargeable with 
knowledge of, or notice to, his attorney concerning mat- 
tera affecting title, to, or rights or interests In, such 
property, acquired or obtained in the course of the at- 
torney’s employment In connection with such property. 

In accordance with general rules and subject to 
applicable qualifications and hmitations (supra § 
69 a), a client 1s affected with notice of matters af- 
fecting title to, or interests in, real property, where 
knowledge of such matters is acquired by his attor- 
ney 1n connection with the client’s business respecting 
such property.47 Thus, usually a purchaser of real 
property 1s chargeable with notice to, or knowledge 
of, his attorney, in respect of matters affecting title, 
received or obtained by the attorney while acting 
for the purchaser in connection with the acquisition 
of the property.*8 A like rule applies to knowledge 
of the attorney for the purchaser in respect of the 
dimensions of the property involved.49 There 1s 
even authority for the view that a purchaser is 
chargeable with knowledge of matters affecting the 
title which was acquired by the attorney in a trans- 


43. Hoover v Wise, 91 US 308, 28 
6CJ.n 641 note 78 


44. Wittenbrock v Parker, 36 P. 374, 
102 Cal 93, 41 AmMSR 172, 24 LR. 
A. 197 


45. {ll1—Cummer v. Cummer, 283 Dl 
App 220 

Tex—Hamulton v. (Civ. 
App) 226 S.W. 69. 

€ C.J. p 640 note 70. 


48. Farnsworth v Haselett, 199 N 
W. 410, 197 Iowa 1367, $38 A.LR. 
814. 


47. Md—Miller v. Mitnick, 161 A. 
157, 163 Md 113. 

Tenn —Goodbar v. Union & Planters’ 
Bank & Trust Co, 67 8.W.(2d) 563, 
17 Tenn App. 8556 


Mizamination for title insurance 

As affecting the Nability of a bank 
and trust company in respect of the 
applcation and investment of the 
proceeds of the sale of certain real 
property which came into its posses- 
sion, such bank and trust company 
was chargeable with the knowledge 
of an attorney in its title depart- 
ment, of limitations contained in 
deeds in the cham of title where 
such knowledge was acquired by the 
attorney in the examination of title, 
made for the purpose of determining 
whether or not the bank and trust 
company would issue a title guaranty 
policy.—Goodbar vy Union & Planters’ 
Bank & Trust Co., 67 SW (3d) 563, 
17 Tenn App. 3565. 


Mortgage given under duress 
Knowledge of an attorney who pro- 


Hamilton, 


cured the execution of a mortgage 
that the mortgagor acted under du- 
Treas in giving the mortgege is bind- 
ing on @ corporation for whose bene- 
fit the mortgage was taken and also 
on @ purchaser on foreclosure of the 
mortgage, where the attorney acted 
in the various transactions as attor- 
ney for the corporation and for the 
purchaser—Stevens v. Thissell, 134 
NW® 398, 240 Mass. 541. 


Redeemable or irredeemable ground 
Tents 


Attorney for the purchaser at a 
foreclosure sale of certain leasehold 
lots must be charged with knowledge 
of what the record disclosed as to 
whether ground rents were redeem- 
able or irredeemable, which knowl- 
edge was attributable to the purchas- 
er—Miller v. Mitnick, 161 A. 157, 168 
Md 113. 


Validity of waiver, release, and dis- 
claimer 


Knowledge of the attorney for cer- 
tain heirs of the fraudulent char- 
acter of a aale by the admunistratrix 
of certain real property was imputed 
to such heirs in determining the va- 
hidity of an instrument of waiver, 
release, and disclaimer, which was 
executed by such heirs and which 
was held to apply to a claim under 
atatute for liquidated damages for 
the fraudulent sale.—Nelson v. Nel- 
son, 20 P (2d) 995, 181 CalApp. 136 


48. Tll—Pearson v. Johnson, 130 N 
B. 742, 297 Til. 417 

Wash—Stubbe v. Stangler, 288 P. 
916, 157 Wash. 283. 
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Mxistence of restrictive covenants 
The rule applies to the attorneys 
knowledge of the existence of restric- 
tuve covenants —Isaacs v Schmuck, 
218 N.YS 668, 218 App Div. 616, an- 
swering certified questions 319 N Y.8. 
337, 219 App Div. 734, and reversed 
on other grounds 156 N.H. 631, 245 
N.Y.77,65L ALR 1454 
Property couveyed through attorney 
‘Where the purchaser's attorney 
was merely interposed for the pur- 
chaser in making the purchase, the 
purchaser was charged with know!l- 
edge of defects in title, in view of 
the fact that the act of sale to the 
attorney by an agent for the vendor 
showed limitatons on such agent's 
authority which were disregarded by 
him in making the sale—<Aucoin v. 
Engeron, 115 So. 576, 165 La. $19. 


Sole ownership by married woman 

(1) The rule applied where the 
negotiations for the sale of the prop- 
erty were carried on between the 
purchaser and the husband of the 
person who, a8 an examination of 
the title disclosed, was the sole own- 
er.—Pearson y. Johnson, 130 N B. 743, 
207 OL 417. 


(2) A creditor of the husband, who 
was to obtain a benefit from the ga-e, 
was also chargeable with notice that 
the wife was the sole owner, where 
such notice was acquired by the at- 
torney who acted both for the pur- 
chaser and for ihe creditor.—Pearson 
v Johnson, supra. 


48. Donigan v. Policek, 
App) 34 S.W.(2d) 875. 


(Tex.Civ. 


action in which the attorney was acting for another 
chent, where such transaction was closely connect- 
ed with the subsequent purchase.50 


The assignee of a mortgagee may be charged 
with knowledge of facts constituting a defense to a 
suit to foreclose such mortgage where the attorney 
of the assignee possessed such knowledge.51 


A purchaser is not chargeable with his attorney’s 
knowledge of matters affecting title and mvolving a 
fraudulent misrepresentation by the vendor, where 
the circumstances are such as to induce the attor- 
ney not to communicate his knowledge to the pur- 
chaser.52 A mortgagee is not affected with his at- 
torney’s knowledge of the latter’s intention to apply 
money received under the mortgage to a wrong- 
ful purpose, where the mortgage 1s executed by the 
attorney himself on real property which he has trans- 
ferred as executor to himself as an individual.5% 

A purchaser may not be charged with the alleged 
knowledge of an attorney, in order to prevent can- 
cellation or rescission of the contract of purchase on 
the ground of mistake as to the identity of the prop- 
erty imvolved, un the absence of any showing that 
the attorney had knowledge of the preliminary nego- 
tiations between the parties or that the property de- 
scribed in the abstract which the attorney examined 
was property other than that which the purchaser 
believed that he purchased.54 


Map and dimensions 
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Representative character of attorney. In general, 
an attorney employed by a prospective purchaser of 
real property to represent such purchaser in the 
transaction is such a representative of the purchaser 
that the latter is affected with notice to, or knowl- 
edge of, the attorney,55 as, for example, knowledge 
obtained by the attorney in examining or passing 
on title pursuant to the attorney’s employment.5¢ 
Likewise, the attorney for a mortgagee or grantee 
in a deed given as security 1s the representative of the 
mortgagee or grantee in respect of knowledge ac- 
quired by the attorney on an examination of title 
as a preliminary to the execution of the mortgage or 
deed 57 There is authority for the view, however, 
that an attorney employed only to draw the deed 
does not become a representative of the prospective 
purchaser to the extent that the latter is bound by 
the attorney’s knowledge of facts not disclosed to the 
purchaser.58 Knowledge of, and notice to, the at- 
torney for the vendor do not charge the purchaser 
with like knowledge and notice where the attorne: 
does not act for the purchaser,5? and a like rule ap- 
plies so as to prevent charging a mortgagee or bene- 
ficiary of a deed given as security with knowledge 
of, or notice to, the attorney for the mortgagor or 
grantor, where the attorney does not act for the 
mortgagee or beneficiary.£0 Similarly, the vendor 1s 
not chargeable with knowledge acquired by the at- 


plied to a title company, on bebalf of 53 Goodell v. Taylor, (NJCh) 97 


A. 569 


Knowledge acquired by the attor- 
ney for a purchaser in passing on 
title, concerning a map referred to 
in the deed and the d:mensions of the 
lots involved, became the knowledge 
of the purchaser—Donigan v. Poli- 
cek, (Tex Civ.App) 84 SW.(2d) 875 


50. Vernon yv. Title Guarantee & 
Trust Co, (CaLApp) 46 P (2d) 191. 


Dofects in procedure preceding sails 
under execution 

Where an attorney, acting on be- 
half of a client, brought an action 
against an incompetent without hav- 
ing a guardian ad litem appointed, 
and without having the summons and 
complaint served on the general 
guardian of the incompetent, who 
was appointed after the action was 
commenced, and the attorney entered 
a default judgment before the ex- 
piration of the time to answer, which 
was granted by such attorney to the 
attorney for defendant incompetent, 
and real property of the incompetent 
was sold under execution to a per- 
son for whom the attorney for plain- 
uff in the first action was acting at 
the time of the sale, the attorney's 
knowledge of the defects affecting 
title was chargeable to the purchaser, 
in respect of a concealment of such 
defects by the attorney when he ap- 


the purchaser, for a title policy, so 
that, under the terms of the policy, 
the title company was relheved from 
liability in respoct of such defects — 
Vernon v. Title Guarantee & Trust 
Co, (Cal App.) 46 P (2d) 191. 


51. Woodrow v. Frederick, 181 SBD 
598, 188 SC. 431. 


Mortgage assigned by mortgagee who 
was assignee’s attorney 

The assignee, by constituting the 
mortgagee and assignor, Who was an 
attorney, and such mortgagee’s law 
firm, the assignee’s agent for the col- 
lection of the interest, and by accept- 
ing the interest from the mortgagee 
without payment by the mortgagor, 
was affected by knowledge obtained 
by the mortgagee and his firm that 
there was nothing due on the bond 
and mortgage—Woodrow v  Fred- 
erick, 181 SHEL 598, 138 SC. 431. 


53. Fordtran v. Cunningham, (Tex 
Civ App.) 177 SW. 3132. 


Promise to vendor not to reveal flaw 
im title 

That the purchaser's attorney knew 
of a flaw in the title, and agreed with 
the vendor not to reveal it, did not 
make his act binding on the purchas- 
er.—Fordtran v. Cunningham, (Tex. 
Civ.App.) 177 8 W. 212. 
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& Nelson v Pedersen, 1387 NE. 
486, 305 Ill 606 


53S. Ill—Hodes v Foster, 155 NE 
762, 824 Ill 615 

Mass—Lincoln v Sauer, 137 NE 
642, 2438 Mass 201 


56. IJll]—Pearson v. Johnson, 130 N. 
BB. 742, 297 Il. 417. 

Mass ~—Ratshesky v Piscopo, 131 N. 
HE 449, 289 Mass. 180 

Okl—Pyeatt v Hstus, 179 P. 43, 72 
Okl 160,4 ALR 1670 

Wash—Stubbs v Stangler, 288 P. 
916, 157 Wash 283 


S57. Ga—Citizens’ Bank of Vidalia 
v Citizens’ & Southern Bank, 127 
SB 219, 160 Ga. 109. 

Ky—Drinkard v. George, 36 S.W. 
(2a) 66, 337 Ky. 560 

Tex—Hexter v. Pratt. (Com App) 
10 SW (2d) 698, affirming (Civ. 
App) 288 SW 653 


58. Webb-Crawford Co v, Bozeman, 
173 8 HL 144, 178 Ge. 338 


58. Minto v Davie, 215 N.W. 3860, 
240 Mich. 406. 


60. S§C—Caughman v, Smith, 56 SE 
$63, 28 SC. 605 

Tex—Scholottmann v. Wiese, (Civ. 
App ) 86 SW (2d) 44 
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torney for the purchaser while the attorney was act- 


ang on behalf of the purchaser,®1 


(2) Claims and Rights of Third Persons 


(a) In general 


(b) Person claiming under mortgage 


(a) In General 


In general, notice to, or knowledge of, an attorney, 
who acts for the purchaser of real property In connec- 
tion with the purchase, of outstanding rights or claims of 
third persons is Imputed to the purchaser. 

In general, notice to, or knowledge of, an at- 
torney, who acts in connection with the purchase 
of real property as attorney for the purchaser, of 
outstanding rights or claims of third persons is equiv- 
alent to notice to, or knowledge of, the purchaser.62 


61. Magnus Beck Brewing Co iv. 
Setel, 225 NYS 41, 180 Mise. 705 


Zxtenmon of mortgage 

Where the attorney for the vendor, 
after the executon of the contract 
and in the course of closing the aale, 
acted on bebalf of the purchaser and 
without authorization from the ven- 
dor, in obtaming an extension of a 
mortgage on the property involved, 
the knowledge of the attorney in that 
regard waa not imputable to the ven- 
dor, so as to prevent his successfully 
claiming that he hed been released 
from personal Hability on the bond 
end mortgage because of the exten- 
sion agrcement.—Magnus Beck Brew- 
ing Co v Setel, 226 NY.S. 41, 130 
Mausc. 708. 
Tdmited employment of vendor's at- 

torusy by purchaser 

Knowledge of an attorney, who 
was only acting for plaintiff in pass- 
ing on the sufficiency of title to sev- 
eral properties, that a purchaser of 
land from plaint:f® through defend- 
ant, a broker, had made a certain of- 
fer for the land, and that some of 
the properties received by plantif 
in part payment for her land actually 
belonged to defendant, did not charge 
plaintiff with constructive knowledge, 
where such attorney in every other 
detail was attorney for the purchas- 
er.— Puffer v. Badley, 181 P. 1, 92 
Or. 360, 4 ALR. 1561. 


62 Allen v. Frank Janes Co., 78 So. 
115, 142 La. 1056. 


Ontstanding lease 

Where a purchaser's counsel was 
fornished « copy of vendor's lease to 
a third person and information as to 
subletting by such third person and 
had examined the title, the counsel’s 
knowledge of the lease and sublet- 
ting was the purchaser's knowledge. 
—Lincoln v, Sauer, 137 NE. 642, 243 
Mass. 201. 


@3. Cal—Watson v Sutro, 24 P. 172, 
25 P. 64, 86 Cal. 500. 
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This rule applies in determining whether or not the 


purchaser is a bona fide purchaser without notice 
of the outstanding rights or claims,68 and in deter- 


mining questions as to priority between the rights of 


the purchaser and those of the third persons. 


There is authority for the view that the purchaser 


may be chargeable with knowledge of outstand-~ 


Tll—Hodes v. Foster, 155 NHL 7632, 
824 Til 615 

Mass.—Ratshesky v. Piscopo, 131 N 
H 449, 239 Mass 180. 

N J—Goldberg v. Levy, 184 A. 358, 
99 NJ Eq 634, affirmed 137 A. 917, 
101 N.J Hq 293. 

N Y¥—Polhamus vy, Hines, 218 N.Y.S 
401, 128 Misc 299 

Okl—Pyeatt v Estus, 179 P. 42, 72 
Okl 160,4A.UR 1570. 

66 CJ p 1181 note 93. 


Outstanding’ contract of sale 

(1) The above rule applies where 
the outstanding mght or claim is 
based on a@ prior contract of sale— 
Hodes v Foster, 155 NB 782, 224 
Ill. 615—Goldberg v. Levy, 184 A. 353, 
99 NJEq 684, affirmed 137 A. 917, 
10L NJ.Hq 298. 


(2) Purchasers of land were bound 
by knowledge of their counsel, who 
has been informed of a pmor con- 
tract by the vendor to sell to a third 
person and of the vendors attempt 
to register the title mm order to per- 
form such prior contract, but who 
made no inqwries of the prior pur- 
chaser or of his counsel —Ratshesky 
v. Piscopo, 131 N.BL 449, 239 Mass. 
180. 

Wotice anoquired in examining and 
passing on title 

Where the purchaser of land from 
persons who had purchased such land 
at @ guardian’s sale elected to rely 
on the investigation and opinion of 
the attorney for a loan company, who 
examined ths title for the purpose of 
making a loan to the purchaser, the 
purchaser was bound by such notice 
or knowledge of outstanding equities 
as was received or acquired by such 
attorney in examining and pessing 
on the title—Pyeatt v Hstus, 179 P. 
42, 72 OklL 160, 4 ALR. 1570. 


Character of notloe to sttorney 
Where the question involved was 
as to whether or not the lessee of 
cortain oil lands, to whom the trans- 
feree of the lessor had transferied 
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ing rights or claims, acquired by his attorney prior 
to the existence between them of the relation of 
attorney and client, where such knowledge was ac- 
quired by the attorney under circumstances which 
raise a presumption that the knowledge is in the 
mind of the attorney when he is acting for the 
purchaser. According to some cases, however, in 
order that knowledge of, or notice to, the attorney 
of a person who claims to have acquired an interest 


the right, title, and interest of such 
transferee, was chargeable with 
knowledge of the mghts of a third 
person which arose prior to such 
transfer by the transferee, while the 
View was expressed that knowledge 
by notice to an attorney or counsel, 
acquired during the negotiations for 
@ purchase, 1s notice to the princ- 
pal, it was recognized that the notice 
must be of a character which would 
put a prudent man on such inquiry 
that, if prosecuted with reasonable 
diligence, it would lead to actual 
knowledge of the true facts with 
reference to the subject of the trans- 
action —Filetcher vy. Allen, 197 P. 953, 
51 CalApp 1774. 


& Iowa—Shoemaker v Smith, 46 
NW 744, 80 Iowa 655 

Me—Eunker v. Gordon, 16 A. 341, 81 
Me 66. 

Or—Bailey v. Hickey, 195 P. 373, 39 
Or. 251. 


rurohaser at sale under execution 
Where certain papers, which were 
withdrawn from the files of the court 
by plamtif’s attorney with the con- 
sent of the court, disclosed the ex- 
istence of a vendor's lien, such at- 
torney presumably acquired actual 
notice of the existence of such hen, 
which must be imputed to plaintiff 
who purchased the real property on a 
sale under execution, and the ven- 


‘dors lien was superior to the rights 


of plaintiffi—John Silvey & Co. v. 
Cook, 68 So. 87, 191 Ala. 2328. 


eS. Bailey v. Hickey, 195 P. 373, 99 
Or 361. 


Attachment’ andi sale on execution 

The rule was applied where the 
attorney for plaintiff, in an action in 
which real property was attached 
and plaintiff subsequently purchased 
the property at a sale under execu- 
tion, had acquired knowledge, prior 
to the attachment, that defendant in 
such action had aold the pruperty to 
another~—Bailey v. Hickey, 195 P. 
372, 99 Or. 26L, 


in, or title to, real property may constitute notice to 
such person, the knowledge must have been acquired 
by the attorney after the commencement of the rela- 
tion of attorney and client,®6 and notice must have 
been received by the attorney while he was acting 
in the line of his duty and while he was engaged 
in a service for his client to which the notice re- 
lates.67 Thus, it has been held or recognized that 
@ purchaser is not chargeable with knowledge or 
notice of outstanding rights or claims where knowl- 
edge of such rights or claims was acquired by the 
attorney while the latter was acting for another client 
and not for the purchaser.68 So, knowledge of the 
outstanding claim of a third person, acquired by the 
attorney for a grantee, is not notice to the grantee, 
where such knowledge was acquired by the attorney 
when he was previously acting as attorney for the 
grantor in a different transaction, since the interest 
of the grantor and the interest of the grantee are 
antagonistic.69 In any event, the purchaser 1s not 
chargeable with notice of outstanding mghts of third 
persons, on the ground that his attorney in the trans- 
action for the purchase had knowledge of the facts, 
where the knowledge of the attorney, if any, was 
acquired before the relation of attorney and client 
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arose, and there is no evidence that such knowledge 
was present in the mind and memory of the attorney 
while acting pursuant to such relation.79 A like rule 
applies in respect of knowledge of a prior unrecorded 
conveyance, acquired by the attorney for a judgment 
creditor of the grantor before the creation of the 
relation of attorney and client, where such knowledge 
was not present in the mind of the attorney while 
transacting the business of the judgment creditor 71 


Under the rules here considered, a purchaser is 
affected with notice of outstanding rights and claims 
only to the extent that such matters are fairly with- 
in the knowledge of his attorney, and the purchaser 
is not affected with knowledge unlcss the attorney 
has, or could have had in the performance of his 
duty, the knowledge with which it 1s sought to charge 
the purchaser.?4 


Knowledge of, and notice to, the vendor’s attor- 
ney, of outstanding claums or rights of third persons 
do not charge the purchaser with like knowledge 
or notice where the attorney does not act for the 
purchaser.78 Knowledge of the purchaser’s attor- 
ney of outstanding rights of a third person, which 
arose after the making of the contract of sale but 


66. Marshall v. Lister, 71 So. 411, 
195 Ala 591. 
Attorney for execution creditor 
The above rule was applied where 
it was claimed that a judgment and 
execution debtor had informed the 
attorney for the judgment and exe- 
cution creditor, before the entry of 
the judgment, that the wife of the 
judgment debtor owned the property 
in question, but it did mot appear 
that the information was given after 
the relation of attorney and client 
hed commenced.—Marshall vy. Lister, 
71 So 411, 195 Ala. 591, 


Fraud 

The purchaser of real property was 
not chargeable with knowledge of 
frauds which were attempted or com- 
mitted by his attorney, or which 
were within the attorney’s knowl- 
edge, prior to the commencement of 
the relation of attorney and client— 
Goerz v. Barstow, (Ga) 148 F 6632, 
78 CC.A. 248, reversing (CC) 122 
Be. 140. 


67. Wiggins v. Stewart, 109 So. 101, 
215 Ala 9 


wot employed for particular transac. 
tion 


(1) Enowledge of an attorney, who 
is employed generally by a purchas- 
er, of outstanding or adverse inter- 
ests, 1s not imputed to the purchas- 
er, where such aitorney did not act 
for the purchaser when the purchase 
was made—Wheat v. Baer & Thayer 
Hardwood Co, 181 So. 307, 15 La 
App 3806. 


(2) This rule was recogmzed in 
holding that the knowledge of the 
attorney should not be imputed to 
the purchaser for the purpose of 
showing that possession of the pur- 
chaser was in bad faith as affecting 
its claim of title by prescription — 
Wheat v. Baer & Thayer Hardwood 
Co, supra 


Unrecorded deed 

The above rule was laid down in a 
case in which the question involved 
was as to whether a person who 
claimed under judgment, execution, 
levy, sale, and a sheriffs deed in due 
form had notice of a pmor unrecord- 
ed deed to a third person—Wigsgins 
v. Stewart Bros., 109 So. 101, 215 
Ala. 9. 


68 Ala—Mundine v. Pitts’ Adm’r, 
14 Ala. 84. 

Mo-—Ford v. French, 72 Mo. 250. 

Pa—Einch v. Fluke, 166 A. 905, 311 
Pa. 405. 


oan and mortgage 

Where a purchaser in possession 
under an unrecorded contract of sale 
and purchaser, who had not paid 
the full purchase price, employed an 
attorney to obtain a loan for the pur- 
chaser on the security of a mortgage 
on the property, the attorney’s 
knowledge of the existence of mort- 
gages given by the vendor and holder 
of the legal title, after the contract 
of sale and purchase was executed, 
was not chargeable to the purchaser 
in so far as subsequent payments on 
the purchase price were concerned, 
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where such knowledge, if acquired by 
the attorney, was acquied by him 
in examining the title, because, in 
examining the title, the attorney was, 
under the circumstances, acting for 
the person who contemplated mak- 
ing the loan to the purchaser, and 
not for the purchaser—Kinch y. 
Fluke, 166 A. 905, 311 Pa. 405 


68. Morris v. Curtin, 152 NE. 310, 
$21 TlL 462. 


70. Otis v. Zeiss, 165 P. 624, 175 CaL 
192. 


71. Ives v. Culton, (Tex Civ.App ) 
197 SW 619, affirmed (Com App ) 
229 SW. 321, 


7a. KEanch v. Fluke, 166 A. 905, 311 
Pa 405 


Subsequent payments by purchaser 

The above rule was applied in 
holding that a purchaser could not 
be charged with notice of mortgages 
given by the vendor and holder of 
legal title after the contract of sale 
was made, in so far as subsequent 
payments on the purchase price were 
concerned—Kinch vy. Fluke, 166 A. 
905, 311 Pa. 406. 


73. Minto v. Davis, 215 NW. 860, 
240 Mich. 406. 


Frior contract of sale 

The rule applied where the ques- 
tion involved was as to a prior con- 
tract by the vendor for the sale of 
the property to third persons —Min- 
rah Davis, 215 NW. 3860, 240 Mach. 


1 %.I.8. 


before its consummation, may not be imputed to the 
vendor, where such knowledge was acquired by the 
attorney while he was acting as the attorney for the 
purchaser in a matter independent of his employment 
by the vendor.’4 There 1s authority for the view 
that knowledge of an attorney, who 1s consulted by a 
prospective purchaser or grantee with regard to the 
title, is not imputable to such purchaser or grantee, 
where the attorney was not employed to negotiate the 
purchase or to acquire title.75 


The mere fact that an attorney, under his contract 
of employment, has an equitable interest in a fund, 
resulting from a recovery by his client, does not 
constitute notice to the attorney of a prior unrecord- 
ed conveyance of real property, which becomes sub- 
ject to the lien of the judgment in favor of the client 
as judgment creditor of the grantor, notice to the 
chient.76 


A person to whom real property is conveyed as 
trustee, under a recorded declaration of trust by him 
in favor of a named beneficiary, is chargeable with 
knowledge of an attorney who 1s the real purchas- 
er, acquired in the examination of the title, of a prior 
recorded mortgage given by the grantor.77 


Fraudulent conveyance or transfer. The grantee 
of real property 1s bound by knowledge acquired by 
hig attorney in the course of the transaction lead- 
ing to the conveyance, tending to show that the con- 
veyanice is intended to defeat the claims of third per- 
sons.’8 A party to a transaction which involved the 
fraudulent conveyance by a beneficiary of a trust 
of real property of such beneficiary’s interest, for the 
purpose of defeating the clam of a judgment cred- 
itor of such beneficiary, is chargeable with knowl- 
edge of such party’s attorney as to the purpose of 
the conveyance.79 


There 1s authority for the view that knowledge of 
an attorney, employed only to draw the deed, of facts 
indicating a fraudulent purpose on the part of the 
vendor is not chargeable to the prospective purchas- 


74 Larson v. Johnson, 221 N.W. 871, 
175 Minn. 502. 


Assignment of contract by purchas-| 76 


64 [a] (4) 
Ives V 


The above rule was applied where,| 229 SW. 321 
after the making of the contract, the | yy, 
purchaser assigned such contract to 
a third person as security, the at- 
torney drew the assignment, and the 
vendor had no actual knowledge of 
the assignment until after he obtain- 
ed from the purchaser a quitclaim 
terminating such purchaser’s interest 


son v Johnson, 221 NW. 871, 175 
Mihn. 502 


7S. <Arrington v. Arrington, 19 SE Mo 126. 
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Culton, (Tex Civ App.) | 83. 
197 SW 619, affirmed (Com App.) 


Kaufman y Federal Nat. Bank, 
191 N.H 423, 287 Mass 97. 


78. Combs v. Roberts, 35 S8.W.(2d)| 86. Ky 
298, 237 Ky. 299. 


78. Schaefer v. Fisher, 242 N.Y 8. 
308, 187 Misc. 420. 


178 SH 144, 178 Ga 828. 


Sl. Weil v. Reiss, 66 S.W. 946, 167 
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er,®9 and that knowledge of the attorney for a pur- 
chaser, who was employed merely to examine and 
report on the title and not to negotiate the purchase, 
of the purpose of the vendor to defraud his creditors 
ig not imputable to the purchaser.®1 


Attorney as bona fide purchaser. An attorney 
may not successfully clazm to be a bona fide pur- 
chaser, where he has purchased from his client and 
has acquired knowledge of the rights of others while 
acting for his client mm the prior purchase of the 
property by such client.82 An attorney who pur- 
chases real property from his client pending an ac- 
tion 1n which the attorney represents such client and 
in which title to, or rights in, such property are at 
issue, may not successfully claim the status of a bona 
fide purchaser where he purchased with full knowl- 
edge of the existence of a mortgage on the proper- 
ty.88 So, also, an attorney who purchases real prop- 
erty at a judicial sale in a suit in which his client 
is a party, and who has obtained a decree award- 
ing him an interest in such property, 1s affected with 
knowledge of defects in service of process in such 
suit on a party who has an interest 1n the property.® 
An attorney who acted for a mortgagee in connec- 
tion with the execution of the mortgage, and who 
1g the purchaser at the foreclosure sale under the 
mortgage, purchases subject to outstanding equities, 
where the attorney has knowledge of such equities 
when he acts in connection with the execution of the 
mortgage.85 


(b) Person Claimmg under Mortgage 


Knowledge of, or notice to, the attorney for a mort- 
gagee, or grantee or beneficiary of a deed given as se- 
curity, of outstanding rights or claims of third persons le, 
In general, Imputable to the mortgagee, beneflolary, or 
grantee. 

Knowledge of, or notice to, the attorney for a 
mortgagee, or grantee or beneficiary of a deed given 
as security, of outstanding mghts or claims of third 
persons is, in general, equivalent to knowledge of, 
or notice to, the mortgagee, beneficiary, or grantee.86 


851, 114 NC 151—€ CJ. p 640 note; 8& Singfield v. Vogler, 193 8 W. 906, 


127 Ark. 618. 


Gay v. Parpart, (Tl) 1 §8.Ct. 
456, 106 U.S 679, 27 L.Ed. 256. 


Galpin v. Page, (DC.) 18 Wall. 
(U.S ) 350, 21 L.Ed. 959. 
85. Howell v. Mills, 53 N.Y. 8332. 
—Drinkard v. George, 36 8. 
W (2d) 56, 287 Ky. 560. 
N.Y —Howell v. Mills, 58 N.Y. 323. 
Tex-——Hexter v. Pratt, (Com.App.) 
10 SW (2d) 692, affirming (Civ. 
App ) 288 S'W. 658. 


Deed as security 
Where an attorney, employed by a 
bank to examine the title of devisees 
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The rule applies in determining whether or not the 
mortgagee, grantee, or beneficiary is an innocent pur- 
chaser without notice,87 and in determining priority 
between the mortgage and a prior conveyance of, or 
encumbrance on, the property.88 Likewise, knowl- 
edge of the attorney for the purchaser of a deed of 
trust given as security, of the prior rights of a third 
person, is notice to such purchaser.89 There is au- 
thority for the view that knowledge of the mort- 
gagee’s attorney is not :mputable to the mortgagee, 
where the knowledge of the attorney 1s not obtain- 
ed in the course of his employment in connection 
with the mortgage,®° and that knowledge acquired by 
an attorney before he became the attorney for the 
grantee of a trust deed given as security 1s not 
chargeable to such grantee.®1 In any event, in or- 
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for the mortgagee of the existence of a prior con- 
veyance or encumbrance may be chargeable to the 
mortgagee, where such knowledge or notice was ac- 
quired in a prior transaction in which the attorney 
was not acting for the mortgagee, there must be clear 
proof that such knowledge or notice was present in 
the attorney’s mind when he was acting for the mort- 
gagee in connection with the execution of the mort- 
gage,92 

Knowledge of the attorney for the mortgagor of 
outstanding rights or claims 1s not chargeable to the 
mortgagee where the attorney does not act for the 
mortgagee.°8 Similarly, knowledge of the attorney 
for the grantor, in a trust deed given as security, 
that other like deeds of the same land were executed 
simultaneously with such trust deed is not mputed 


der that knowledge of, or notice 


under a will, for the purpose of mak- 
ing to such devisees a loan to be 
secured by a deed of the property, 
such devisees being the executors of 
the will, was notified by a creditor 
of the testator that such executors 
had administered to themselves the 
property devised to them under the 
willl, without paying the debt of the 
testator to such creditor, such notice 
to the attorney was notice to the 
bank, and the title of the bank to 
such property given to secure such 
loan must yield to the lien of a judg- 
ment de bonis testatoris obtained on 
such debt of the testator in a suit 
commenced after such administration 
of such property and after the bank 
had so acquired title thereto as secu- 
rity —Citizsens’ Bank of Vidala v. 
Citizens’ & Southern Bank, 127 8H 
219, 160 Ga. 109. 


Enowledge acquired in the examina. 
tion of tatle 
(1) The rule applies where the 
knowledge 1s acquired in the exam- 
ination of title as a preliminary to 
taking a mortgage or deed as secu- 
rity —Citizens’ Bank of Vidalia rv. 
Citizens’ & Southern Bank, 137 8.3. 
219, 160 Ga. 108—Drinkard v. George, 
36 S W.(2d) 56, 287 Ky. 560. 


(2) The grantee in a deed of trust 
given as security is chargeable with 
notice of the claim of title of a third 
person, where the attorney of the 
grantee in examining abstracts of 
title discovered the existence of 
facts which, if investigated, would 
have led to a discovery of the claim 
of the third person, whether or not 
the investigation was made—Hexter 
v Pratt, (Tex Civ.App ) 283 8'W. 653, 
afirmed (Com App) 10 S.W.(2d) 693. 


Mortgage of timber 

Knowledge and opportunity of an 
attorney for a prospective mortgagee 
of timber to know of a prior mort~- 


to, the attorney 


gage on the same timber was imput- 
able to such prospective mortgagee. 
—Bryant Mfg Co. v. Hester, 98 S.H 
721, 177 NC. 609 


87. Hexter v. Pratt, (Tex Com App ) 
10 SW (2d) 693, affirming (Civ. 
App.) 283 S.W 653. 


8%. Westervelt v. Haff, 2 Sandf Ch 
(N.Y) 98 


88, Atkinson v. Foote, 186 P. 8381, 44 
CalApp 149. 


On an examination of the circum- 
stances prior to, and connected with, 
the purchase of the trust deed, the 
conclusion was reached that the at- 
torney retained knowledge of the 
prior rights of third persons, and had 
such knowledge present in his mind, 
when the purchase was made—At- 
Innson v. Foote, 186 P. 831, 44 Cal 
App 149. 


Effect of knowledge 
While the knowledge of the attor- 


ney of the purchaser of the trust 
deed was regarded as only construc- 
tive notice to the purchaser in a 
general sense, it was held that it was 
sufficient to prevent such purchaser 
from claiming priority as to advances 
made under the trust deed after such 
knowledge was obtained by the at- 
terney and after the purchase, not- 
withstanding the rule in the jums- 
diction 1n which the question arose 
that actual notice was required in 
order to prevent a prior mortgagee 
from claiming protection as to sub- 
sequent advances made by him.—At- 
kinson v. Foote, 186 P. 831, 44 Cal. 
App. 149. 


90. In New Jersey 


to the beneficiary of such deed.94 Knowledge of an 


(2) In an earlier case in the court 
of chancery, after a review of the 
cases as to the effect of knowledge 
of, or notice to, an agent, mncluding 
cases in the court of errors and ap- 
peals, the court adopted and applied 
the rule that knowledge of an agent 
ig chargeable to his principal, even 
though not obtained while he was 
concerned for the principal or in the 
course of the zame transaction, pro- 
vided the principal, if acting for him- 
self or through another agent, would 
have acquired the same knowledge, 
and held that the knowledge of the 
attorney for a mortgagee of the ex- 
uwstence of a prior unrecorded mort- 
gage on the premises in queation was 
chargeable to the second mortgageo, 
Bo as to give the prior unrecorded 
mortgage priority, notwithstanding 
such knowledge was acquired by the 
attorney prior to, and independently 
of, hus employment by such second 
mortgages—Reiners vy Hawthorne, 
156 A. 370,109 NJ Bq 60 


$1. Dowdy v. YWFurtner, 
App ) 198 8 W. 647. 


92. Slattery v. Schwannecke, 23 N B 
922, 118 N.Y. 548—Constant v 
Rochester University, 19 NE 631, 
lll NY. 604, 7 4mS.R. 769, 3 L 
FRA. 734, 


83. NY.—Flanders v. Rosoff, 97 N 
YS. 614, 111 App.Div. 1, affirmed 
81 NH 1164, 188 NY. 616. 

8 C.—Caughman v, Smith, 6 S.HL 362, 
28 SC. 606. 


Prior unrecorded mortgage 
Knowledge of the attorney for the 
mortgagor of a prior unrecorded 
mortgage is not imputed to a subse- 
quent mortgagee, where the attor- 
ney does not act for the mortgagee. 
—Caughman v. Smith, § SH 362, 28 


(Tex Civ. 


(1) The above view was taken in BC. 605. 


the court of errors and appeals —| 94, Schlottmann ry. 


Centreville Building & Loan Ass'n vy, 
Gollin, 176 A. 356, 117 N.J.Hq 413, 
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Wiese, (Tex Civ. 
App.) 86 S.W.(3d) 44 error dis- 
missed, 
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attorney for a prior mortgagee, whose duties are 
confined to an examination of the abstract of title 
and to writing opinions as to the condition of the title, 
of provisions of a subordinate mortgage, executed 
simultaneously with the prior mortgage, is not im- 
puted to the prior mortgagee.95 

Fraudulent foreclosure sale. Knowledge of the 
fraudulent character of a foreclosure sale under a 
deed of trust given as security, as to the grantor and 
the beneficiaries, acquired by the attorney for the 
trustee, who conducted the sale, is not imputable to 
a beneficiary of a subsequent deed of trust of the 
same property, given as security, so as to defeat 
such beneficiary’s status as a bona fide purchaser, 
notwithstanding such attorney acted for the bene- 
ficiary of the subsequent deed of trust when such 
deed was given.96 


c. Knowledge or Notice Affecting Personal Prop- 
erty 
(1) In general 
(2) Bills and notes 
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In general, knowledge of, or notice to, an attorney 
in respect of matters affecting or involving transfers of 
personal property Is imputed to his client. 

The general rule that notice to, or knowledge of, 
an attorney is rmputable to his client (supra § 69 a) 
applies to knowledge of matters affecting or involving 
the transfer of personal property.97 In general, 
however, a mortgagee under a chattel mortgage 
is not chargeable with knowledge of facts acquir- 
ed by his attorney which if known to the mort- 
gagee would invalidate the mortgage, where knowl- 
edge of the attorney 1s in respect of matters which 
are not within the scope of the attorney's employ- 
ment or authority,98 or where the circumstances 
are such as to prevent the operation of the presump- 
tion that the attorney will communicate to his client 
matters material to the client’s protection and in- 
terest.99 


Outstanding claims or rights of third persons. 
Knowledge of, or notice to, the attorney for the 
purchaser of, or other person who claims the ac- 


95 Perpetual Savings & Loan Ass’n 
v Van <Atten, 288 NW. 746, 211 
Iowa. 4385 


96. Wood v. North Carolina Trust 
Co, 156 SH 623, 200 N.C. 105. 


Wonpayment of bid and failure to 
pay bonds secured by deed of 
trast 

The fraud alleged in respect of 
the prior foreclosure sale was the 
failure of the purchaser to pay the 
amount of his bid to the trustee 
named in the deed of trust and the 
failure of the trustee to apply the 
amount of such bid to the payment 
of the bonds secured by such deed — 

Wood v. North Carolina Trust Co., 

156 SH 5628, 200 N.C. 1065. 


97. Assignment of interest in pay- 
ments due or to become due 

(1) Knowledge of an attorney for 
@ person who has funds in his pos- 
session which he is obligated to pay 
to another, of the assignment by 
such other of the latter's interest 1n 
payments from such funds, due or 
to become due, is binding on the per 
gon so obligated to make payments — 
Manfredi v. O’Brien, 185 N.B. 365, 
282 Mass. 458. 


(2) The rule was apphed in a suit 
by a person, who had contracted with 
the owner of land to furnish labor 
for the construction of a building, 
to compel a corporation, which was 
the mortgagee in a construction 
mortgage executed by the owner, to 
apply moneys due under the mort- 
gage in satisfaction of a debt due 
plainiff from the owner, based on 
work and labor furnished by plain- 
tiff pursuant to his contract with the 
owner; and it was held that, where 


the mortgagor had assigned his in- 
terest 1n payments due, and to be- 
come due, under the construction 
mortgage, the assignee in turn had 
assigned such intereat, and defendant 
mortgagee had made payments to the 
mortgagor in violation of a stipula- 
tion made by the mortgagee, the 
trial court properly disregarded a 
suggestion by the mortgagee, made 
at the time of entry of a final decree 
in favor of plaintiff, that the last as- 
signee sbould be made a party de- 
fendant for the benefit of the mort- 
gagee, in view of the facts that the 
attorney for the mortgagee had 
knowledge of the assignments at the 
time they were made and that plain- 
tiff did not learn of such assignments 
until the hearings before a master 
were im  progress-—Manfredi  v. 
O’Brien, supra. 


Bill of sale to secure a debt 

A. corporation is chargeable with 
knowledge of a bill of sale to secure 
a debt executed in the name of the 
corporation by its president, without 
the authority required by its by- 
laws, where the same is witnessed by 
the attorney of the corporation, who 
represented it in the htgation to 
compromise and settle which the bill 
of sale was executed—PFeople’s 
Credit Clothing Co. v. Old Colony 
Ins. Co. of Boston, 171 8. 587, 47 
Ga App 819. 


Purpose of transfer of Dank deposit 
(1) Notice to an attorney of the 
purpose of a transfer of a bank de- 
posit by the owner may be notice to 
the attorney’s client—Goldston iv. 
Randolph, (Mass.) 199 NB 896 


(2) Notice to the attorneys for the 
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executors of donor’s estate that the 
transfer of donee’s interest in a bank 
account to the estate was made be- 
cause the donee thought it necessary 
on the advice of the executors’ at- 
torneys constituted notice to the 
executors of the reason for such 
transfer.—Goldston v. Randolph, su- 
pra. 


98 Florence vy. De Beaumont, 172 P. 

840, 101 Wash 356,4 ALR 1565. 
Limited employment of attorney 

Where an attorney was the agent 
of a prospective mortgagee of per- 
sonal property merely for the pur- 
pose of advising the mortgagee as to 
the emstence and value of the prop- 
erty, knowledge of the attorney that 
the property had been transferred to 
the prospective mortgagor for the 
purpose of defrauding the creditors 
of the transferor was not imputable 
to the prospective mortgagee, not- 
withstanding the attorney prepared 
the chattel mortgage, where the 
mortgagee paid no fee to the attor- 
ney and the latter was in fact the 
attorney for the original transferor 
and for the mortgagor—Florence vV. 
De Beaumont, 172 P. 340, 101 Wash. 
856, 4 ALR. 1565 


98. Florence vy. De Beaumont, supra. 
Scheme to defraud creditors 

The knowledge of an attorney that 
property covered by a chattel mort- 
gage had been transferred to the 
mortgagor for the purpose of de- 
frauding the creditors of the trans- 
feror was not imputable to the 
mortgagee, where such knowledge 
had willfully been concealed by the 
attorney who, while acting in certain 
respects for the mortgagee, was ac- 
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quisition of an interest in, personal property, of 
outstanding claims to, or rights in, such property 
of third persons ordinarily 1s equivalent to knowledge 
of, or notice to, the client, where such knowledge or 
notice was acquired or received in the course of the 
attorney’s employment.! This rule applies to notice 
to the attorney of the existence of a chattel mort- 
gage on the property,? notwithstanding the mortga- 
gee is in default at the time of the purchase for fa1l- 
ure to file the renewal affidavit in connection with 
such mortgage § 

The knowledge of the attorney for an attachment 
creditor of the existence of a prior mortgage on the 
property involved is not smputable to such creditor, 
so as to prevent the attachment creditor from claim- 
ing the rights of an encumbrancer in good faith, 
where the knowledge of the attorney was acquired 
prior to the creation of the relation of attorney and 
client and while the attorney was acting for another 
client.4 In order to charge a person with notice of a 
claim of title to personal property in the possession 
of one other than the owner because of the alleged 
knowledge of the attorney of such person, it must 
appear that the attorney had actually acquired such 


knowledge.5 
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(2) Bills and Notes 


Knowledge concerning defects, defenses, and the I!ke, 
which affect a note, acquired by the attorney for the 
transferee or holder while the attorney Is acting in 
the course of his employment, is In general chargeable 
to the transferee or holder. 


Knowledge of an attorney, who represents the in- 
dorsee of a promissory note in the transaction in 
which the transfer is made, of an infirmity in the 
note 1s imputed to the indorsee.6 Likewise, the trans- 
feree of a note is chargeable with knowledge of his 
attorney of the conditions attached to the giving of 
the note,’ and of an offer by the transferee of the 
property of the maker of the note to assume the 
liabilities of the maker, in determining whether or 
not the transferee of the note had accepted such 
offer within a reasonable time.® 


Knowledge of the attorney for the holder of a note 
of facts constituting a defense is not necessarily 
mputable to such holder, where such knowledge 
was acquired by the attorney in transactions with 
other persons which occurred before the transaction 
im which the note was given.® Likewise, knowledge 
of the attorney of the transferee of the payee of a 
note 1s not iumputable to the transferee, so as to 


tually the agent and attorney for the 
original transferor and for the mort- 
gagor—Florence v. De Beaumont, 172 
P. 840, 101 Wash. 856, 4 ALR. 1566. 


1 Iowa—Jrick v. Frits, 88 N.W 
961, 115 Iowa 438, 91 AmSR 165 

Mich —Security Trust Co. v. Tuller, 
220 N.W. 795, 248 Mich. 570. 


wurohase of vessel 

Knowledge of the attorney of the 
purchaser of a vessel of the existence 
of a prior unrecorded conveyance of 
the vessel to a third person was no- 
tice to the purchaser, within the 
meaning of the federal statute pro- 
viding that no bill of sale, convey- 
ance, or the lke, of a vessel of the 
United States shall be valid against 
any person other than the grantor 
or mortgagor, his heirs or devisees, 
and any person having actual notice, 
until such bill of sale, conveyance, or 
the hike, 18 recorded as provided in 
the statute—The Tompkins, (C.CA. 
N.Y.) 18 B.(2d) 552 


3 Security Trust Co. v. Tuller, 220 
NW. 795, 248 Mich. 570—11 C.J. 
p 528 note 69 


Mortgage covering real and personal 
property 

Notice to the attorney for the pur- 
chaser, resulting from an examina- 
tion of an abstract of title, that a 
certain prior trust mortgage covered 
both real and personal property was 
notice to the purchaser—Security 
Trust Co y. Tuller, 220 N.W. 795, 248 
Mich. 570. 


3 Security Trust Co v. Tuller, su- 
pra. 


4 Hansen v. Johnson, 4 P (2d) 1088, 
90 Mont. 597. 


S&S Haimes v. Doss, 269 Ill App. 179. 


HZirroneous information 

The fact that the attorney for a 
judgment creditor was erroneously 
informed, prior to the levy of execu- 
tion on an automobile in the hands 
of the judgment debtor, that a third 
person had a mortgage on the auto- 
mobile was not notice to the judg- 
ment creditor that such third person 
clarmed the automobile by virtue of 
a conditional sales contract —Halnes 
v. Doss, 369 DTiLApp 179. 


@ Lambert v. Smith, 157 P. 909, 53 
OkKL 606,18 ALR 1 


7 Weicker v. Bromfleld, (CCA 
Colo.) 34 F.(2d) 377. 


Wotes given pursuant to agreement 
for merger of banks 

The knowledge of the attorney for 
@ bank that notes, executed and 
transferred to the bank by the di- 
rectors and stockbolders of another 
bank, were given pursuant to an 
agreement which contemplated a 
merger of the banks and which con- 
tained a provision for the receipt, by 
the makers of the notes, of certain 
securities of the bank of which such 
makers were stockholders and di- 
rectors, which had been criticized by 
a bank examiner, was the knowledge 
of the bank for which the attorney 
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acted —Weicker v Bromfleld, (CC 
A Colo) 34 F (2d) 877 


Attorney for a bank was held the 
special agent of the bank 1n obtain- 
ing @ note and security deed from a 
wife so as to impute to the bank at- 
torney’s knowledge the fact that the 
note was to secure the husband’s 
debts —Carlton v. Moultrie Banking 
Co, 152 SH 216, 170 Ga 185 


& Bogart v. George EK Porter Co, 
223 P. 959, 198 Cal. 197, 31 ALR. 
1045. 

Assumption of debts by corporate 

transferee of 
Enowledge of the attorney for the 
assignee of the payee of a note that 

a corporation, to which the maker 

had transferred his assets after giv- 

ing the note, had assumed the pay- 
ment of the outstanding indebted- 
ness of the maker was chargeable to 
the assignee, precluding such as- 
signee from bringing an action 
against the corporation’s trustees 
after dissolution, and eleven years 
after the corporation’s assumption 
agreement, even though the assump- 
tion agreement should be regarded 
as a mere Offer to assume the in- 
debtedness and the attorney had in 
the meantime been an officer of the 

corporation—Bogart v. George K 

Porter Co, 223 P. 959, 193 Cal 197, 

31 ALR. 1046. 


9% Lang v. Aldred, 179 SH. 567, 51 
Ga.App. 91. 

Mote secured by deed 
The above rule was applied where 
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prevent the transferee, from being a holder in due 
course, where the interest of the attorney 1s adverse 
to that of the transferee,10 or, 1t seems, where the 
attorney of the transferee in other matters had ac- 
quired the knowledge in question while acting as the 
attorney for the payee in the transaction in which 
the note was given.11 


Where the provisions of an indenture of trust, 
executed in connection with the creation of a so- 
called Massachusetts realty trust, in terms exempt 
the trustee from personal liability for any obliga- 
tion or liability mcurred in response to his trust, 
knowledge of the attorney for the vendor of real 
property of such provisions is chargeable to the ven- 
dor, so as to relieve the trustee of personal l:a- 
bility to the vendor on notes executed by the trustee 
as maker and given for the purchase price of such 
real property.14 <A like rule applies in respect of 
a promissory note given by trustees to a mortgagee, 
where such note is secured by a mortgage on the 
trust property, and the attorney for the mortgagee, 
im examining the title, acquired knowledge of the 
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provisions of the declaration ‘of trust exempting the 
trustees from personal liability.18 


ad. Matters Involved in Legal or Administrative 
Proceedings 
Knowledge of, or notice to, an attorney for a litigant 
or party to an action, concerning matters involved In the 
iitigation or action, is in general Imputable to euch [it- 
gant or party. 

Knowledge of, or notice to, the attorney for a 
litigant or party to a legal proceeding, of matters 
arising in the course of the litigation or proceed- 
ing, is ordinarily imputable to such litigant or par- 
ty.14 The rule applies in a criminal as well as in a 
civil proceeding.15 This rule has been applied or 
recognized where the attorney had knowledge or 
notice as to the pendency of an action,1® orders of 
the court relating to the trial of the cause,17 the as- 
signment or setting of a cause for trial,18 the meth- 
od of selecting a special judge in a criminal prosecu- 
tion,19 the separation of jurors in a criminal case,20 
the existence of a cross action,2! the claim, in a 
former action, of a codefendant of a party,22 the 


a deed was given to secure the note 
on which the action was brought, in 
which action the maker set up the 
defense that the debt represented 
by the note was the debt of her hus- 
band, and the attorney who had been 
employed by plaintiff to examine the 
title to the property conveyed as 
security may have acquired knowl- 
edge that the debt represented by the 
note was the debt of defendant’s hus- 
band in previous transactions with 
other persons—Lang v. Aldred, 179 
8 BH. 667, 51 Ga App 91. 


10. Valley Jitney Jungle Co. v. 
Hamady, 249 NW. 888, 264 Mich 
354. 

Attorney who is officer of payee 
The rule stated in the text was 

applied where the attorney was an 

officer of the payee corporation —Val- 

ley Jitney Jungle Co v. Hamady, 249 

NW. 888, 264 Mich 354—Lovell v 

Renwel, 13 Paco 608. 


11. Lynch v. Holbrook, 193 P. 506, 
49 CalApp 380 


12. Brown v Smith, (C.C.A.Conn ) 
78 F (2d) 624. 


Bividence 

In an action against the trustee on 
notes covering the purchase price of 
realty conveyed to trust, the notes 
being executed by the trustee as 
such, evidence showing that plaintiff 
vendor had no knowledge of the pro- 
visions of the declaration of trust 
absolving the trustee and sharehold- 
ers from personal liability was inad- 
misaible as not tending to contradict 
proof that the vendor, through his 
attorney, who drew up the declara- 
tion of trust, had knowledge of its 


7 C.J.S.—55 


provisions Brown v. Smith, (CGA 

Conn ) 78 ¥.(2d) 524. 

13. Baker v James, 181 N.E 861, 280 
Mass 43 


14 Kan—Overlander v. Overlander, 
284 P. 614, 129 Kan, 709 

Neb—Goergen v. Department of 
Public Works of Nebraska, 248 N. 
W. 886, 128 Neb 648 

Ohio—-Roma v Industrial Commuis- 
sion of Ohi0, 119 NB. 461, 97 Ohio 
St. 247 

Attorney of record 
In pending judicial proceedings or- 

dinarily, notice to an attorney of rec- 

ord is notice to his client —Roma v 

Industrial Commission of Ohio, 119 

NH 461, 97 Ohio St. 247. 


16. Barnes v. Commonwealth, 201 8S. 
W. 818, 179 Ky. 725. 


16. Bunnell v. Holmes, 171 P. 8665, 
64 Colo 345 


Motion to set aside default judgment 

Knowledge of the attorney of de- 
fendant of the pendency of the ac- 
tion against the latter 1s imputed to 
defendant, so as to warrant the de- 
nial of a motion to set aside a de- 
fault judgment, made on the ground 
that defendant 41d not have knowl- 
edge or notice of the pendency of 
the action—Bunnell v, Holmes, 171 
P. 865, 64 Colo 345. 


Motice to surety of action against 


principal 

A surety bad notice of an action 
against the principal, where the at- 
torneys who appeared for the prin- 
cipal were acting on behalf of the 
surety —Keating v Equitable Surety 
Co. of New York, 285 N Y.S. 281, 184 
Misc. 491, 
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17. Dillon v. Hawkins, 227 S.W. 758, 
147 Ark. 1 


Failure of attorney to communicate 
information does not, of course, pre- 
vent the application of the above 
rule—Dullon v. Hawkins, 227 8 W. 
768, 147 Ark L 


18. Mont—Davenport v Davenport, 
232 P 422, 69 Mont. 405. 

Okl—Bigsby v. Hppstein, 135 P. 934, 
$9 OkL 466. 

19. Campion v. State, 154 NH 802, 
199 Ind 129 


Znowledge of attorney for accused. 
—Campion vy. State, 154 NE 802, 199 
Ind 129. 


20. Barnes v. Commonwealth, 201 
SW 318, 179 Ky. 725 


21. Davis v. Cox, (TexClv.App.) 4 
S'W (2d) 1008 


Motice to plaintiffs’ attorneys 

Notice of cross action, given to 
plaintiffs’ attorneys of record, who 
were atill representing them, so far 
as the tral court and defendants 
knew, when such attorneys stated 
that they declined to prosecute the 
action further and took a bill of ex- 
ceptions to the court’s action in try- 
ing the case after refusing a motion 
for a nonsuit, must be taken as no- 
tice to plaintiffa.—Davis v. Cox, (Tex. 
Civ App ) 4 S.W.(2d) 1008. 


23. Herrick v. Woodrow-Shindler 
Co, 226 P. 187, 75 Colo. 363. 


Same property involved in both ac. 
tions 
Plaintif® herein, defendant in a 
former action in which the same 
property was involved, was charged 
with knowledge which his attorney 


steps taken in respcct of attached property,2® the 
rendition or entry of a judgment against the client,*4 
the existence of a judgment dismissing an action on 
application of plaintiff's attorney,25 the provisions 
of a judgment,*® and the continuance in force of an 
injunction.27 

The question as to the effect of knowledge of, or 
notice to, the attorney for a party has arisen in de- 
termining whether or not there has been a waiver 
of objections m respect of matters arising in the 
course of the proceedings, and it has been held or 
recognized that there was an imputation of knowl- 
edge, sufficient as a basis for a waiver, where the 
attorney had knowledge of facts which disqualify a 
juror for the trial of a cause,28 of the concealment of 
facts by a juror on his voir dire examuination,?® 
and of the fact that an order for the appointment 
of a receiver did not require a bond.2° In this con- 
nection, while the view has been taken that usually 
at least knowledge of an attorney, acquired prior 
to the creation of the relation of attorney and client 
with a party to an action and while the attorney 
was acting in a different matter, is not mmputed to 
such party in respect of concealment of facts by a 
juror on his voir dire examination,*! there 1s au- 
thority for the view that an attorney’s knowledge of 
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facts which disqualify a juror is imputed to such 
attorney’s client, notwithstanding such knowledge 
was acquired prior to, and independently of, the 
employment, provided such knowledge was present 
in the mind of the attorney at the time of the trial 
or before the verdict was rendered 32 


Where, under the applicable statute, the running 
of a statute of limitations is suspended for the per:- 
od between the presentation of the claim and the 
denial of such claim, even if the suspension con- 
tinues until claimant 1s notified of the denial of the 
claim, notice of such denial to the attorney for 
claimant 1s notice to clammant.38 

In order that a notice to an attorney in the course 
of a legal proceeding may be regarded as notice to 
a party to the proceeding, it must appear that such 
attorney is authorized to represent such party.®¢ 

Effect of termination of relation. Ordinarily, no- 
tice to an attorney in respect of proceedings, given 
after termination of the relation of attorney and 
client, 1s not notice to the client.*5 Thus, in the ab- 
sence of a showing that the attorney has authority to 
represent the client after judgment, or of a stat- 
utory provision giving such authority, notice to the 
attorney 1s not notice to the client, in respect of a 
motion to amend or modify a final decree,®° or of a 


had concerning the claims of his co- 
defendant 1n the former action —Her- 
rick v Woodrow-Shindler Co, 226 P 
137, 75 Colo. 368. 


a3. Putnam v. Handy, 142 NE. 77, 
247 Mass. 406. 


@% Cal—Rauer v. Hertweck, 165 P 
946, 175 Cal 278 

Okl.—Bigsby vw Dppstem, 135 P. 934, 
39 Okl 466 

Tex—Bradford v. Malone, 130 8S.W. 
1018, 49 TexCav.App 440. 


Motion for new trial 
The rule was applied in upholding 
the denial of a motion by defendant 
for a new trial, made on the ground 
of surprise and irregularities in the 
procurement of the judgment —Bigs- 
by v. Eppstein, 185 P. 934, 39 Oxkl 
466. 
95. Braa v Bruner, 244 NW. 587, 
60 SD. 397 
26. In re Waters of Doan Creek in 
Walla Walla County, 299 P. 383, 
163 Wash. 696. 
a7. U. 8 Vv. Sumner, 217 N.Y.8. 645, 
127 Miac. 907. 
26. Bean v. Barron, 168 S.HL. 259, 
176 Ga 285—85 CJ. p 865 note 32 
29. Gackstetter v Market St. Ry. 
Co, (CalApp.) 52 P.(2d) 998. 
30. Williams v. New York Zinc Co., 
(CCANY) 29 F (2d) 167. 
Objection to receivex’s sale because 
of want of bond 
The rule applied in a case in which 


the party at whose inatance a recelv- 
er was appointed objected to a sale 
by the receiver on the ground that 
the receiver had not filed a bond — 
Wilhams v New York, Zinc Co., (C 
CAN Y.) 29 F (2d) 167. 


31. Drury v. Franke, 67 8S 'W.(2d) 
969, 247 Ky 758, 88 ALR. 917 


3a. Bean v. Barron, 168 SH. 259, 
176 Ga 285 


Motion for new trial 

In determining the propriety of the 
denial of a motion by defendant for 
a new trial, based on the claim that 
jurors who participated in render- 
ing a verdict for plaintiff were dis- 
qualified because they were related to 
plaintiff's attorney, it was held that 
the evidence was sufficient to support 
@ finding that knowledge of the ex- 
istence of such relationship, acquired 
by defendant’s attorney previously 
to, and independently of, such attor- 
ney’s employment by defendant, was 
present in the mind of defendant's 
attorney at the time of the trial and, 
therefore, was imputable to defend- 
ant at the time of selecting the jury 
or before the verdict was rendered, 
so as to warrant the conclusion that 
there was a waiver of the disqualifi- 
cation—Bean v, Barron, 168 S.D 
259, 176 Ga. 285. 


sa U. S&S. v. Gower, (CCAOkI) 71 
FE (2a) 366. 

Government war risk insurance 
Notification received by insured’s 


866 


attorney, that a claim under a year- 
ly renewable term war risk policy 
was disallowed, was notification to 
insured, with respect to the question 
when the one-year limitation period 
for filng suit after July 8, 1930, sus- 
pended during the pendency of the 
claim in the veterans’ bureau by the 
act of July 3, 1930 (88 USCA. § 

445), began to run again-—U. S. v. 

Gower, (CC AOkl) 71 F (2d) 366. 

34% Jacobson v. Ashkinase, 168 N B 

647, 837 TL. 141, reversing 249 IIL 
App. 479. 

Motion to vacate order striking case 
from dooket and to reinstate 
cause 

A notice to an attorney of a motion 
by plaintiff to vacate an order strik- 
ing the cause from the docket and to 
reinstate the cause was not notice to 
defendant, where such attorney was 
not authorized to represent defend- 

ant —Jacobson v. Ashkinaze, 168 N H 

647, 377 TIL 144, reversing 249 Til 

App. 479. 

3B. Tli—Cummer v. 

Ill App 220 
Tex —Hamilton Vv 

App.) 225 S.W 69 


36 Swift v. Allen, 55 Til, 303—Cum- 
mer v. Cummer, 283 IJLApp. 220. 


Divorce 

The rule applies in respect of a 
motion to modify a final decree of di- 
vorce -—Cummer vy. Cummer, 283 Ill 
App. 220. 


Cummer, 
Hamilton, (Civ. 
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motion to enter judgment nunc pro tune correcting 
the judgment already entered.27 


Patent cases. Under the provision of the federal 
statute [Rev.St. § 4894; 35 U.S.C.A, § 37] that, on 
failure of applicant for a patent to prosecute his 
application within one year after any action therein, 
of which notice shall have been given to applicant, 
the application shall be regarded as abandoned un- 
less it is shown that the delay was unavoidable, the 
requirement as to notice io applicant 1s satisfied by 
notice to his attorney.88 There 1s, however, author- 
ity for the view that, under such statute, notice to 
the attorney for applicant, 1s not notice to the person- 
al representative of applicant where such attorney 
never became the attorney of such representative.29 


Proceedings under Workmen's Compensation Act. 
Notice to the attorney, who has been duly designated 
by applicant for compensation under a Workmen’s 
Compensation Act as the person on whom notices of 
proceedings are to be served, of the rejection of the 
claim is sufficient under some acts, in the absence 
of a notice to the industrial commission of a change 
by applicant of the person who 1s to receive notices.40 
So, also, under some acts, notice to the attorney for 
imsurer of the making of an award is notice to 1n- 
surer, notwithstanding the adjuster or paying officer 
of insurer did not receive notice mailed by the in- 
dustrial accident board.#! It has been held, however, 
that notice to the attorney of record for clammant 


3T. 
App) 225 SW 69, dismissed for 
want of jurisdiction. 
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of the rejection of the claim is not notice to claim- 
ant, where the attorney did not communicate to 
claimant the fact of rejection, and, at or about the 
time the claim was rejected, the attorney withdrew 
from the case.*2 


§ 70. Notice to Client 


Knowledge acquired by a party to a sult, affecting 
the interests of the parties, may be regarded as the 
knowledge of such party’s attorney. 


While notice is not smputable to an attorney in all 
his personal, professional, and official connections 
from the fact that one of his clients has notice, 
a party’s knowledge of matters affecting the interests 
of the parties to a suit is the knowledge of such 
party’s attorney.*4 


§ 71. Ratification by Client of Attorney’s 
Acts 


a. In general 

b. What constitutes ratification 

c. Procedural questions m determining 
ratification 


a. In General 


In general, a client may ratify an unauthorized act 
of his attorney, and a person for whom an attorney has 
appeared or commenced an action without authority may 
ratify the act of the attorney in that regard. 


In general, a client may ratify unauthorized acts 
of his attorney,*5 and, a subsequent ratification of 


Hamilton v. Hamilton, (Tex Civ., Attorney for corporation who was; Water & Power Co, 174 P. 1126, 58 
also premdent of bank 
A bank which made a loan to & 


Utah 601. 
6 C.J. p 669 note 33. 


38. Rosenberg v Carr Fastener Co, 
(CCAN.Y) 651 F (2d) 1014, cer 
tiorari denied 53 SCt. 82, 284 U.S 
652, 76 L Hed. 558 


39. In re Mattullath, 38 App.DC. 
497. 


40. Strebing v Industrial Commis- 
sion, 184 N.E. 886, 361 DL 627. 


Facts not constituting notice of 


obange 
The fact that an attorney other 
than the one originally designated to 
receive notices examined applicant's 


witnesses before the industrial com-/ erty 


mission did not charge the commis- 
sion with notice of a change.—Streb- 
ing v. Industmal Commission, 184 
NB. 886, 361 Ti. 627, 


41. Dixon v. U. S&S. Fidelity & Guar- 
anty Co, (TexCivApp.) 293 S.W. 
291. 


42. Roma v. Indusirial Commission 
of Ohio, 119 N.E. 461, 97 Ohio &t. 
247 


43. Wardlaw v. Troy Oil Mill, 54 3. 
HB. 658, 74 8. 368 114 AmS.B. 
1004. 


corporation to which personal prop- 
erty had been furnished under a con- 
tract, in the nature of a chattel mort- 
gage, providing that title should re- 
main in the seller until the purchase 
price was paid, which contract was 
mot recorded when the loan was 
made, was not chargeable with notice 
of the existence of such contract 
merely because the president of the 
bank was the attorney for the cor- 
poration to which the loan was made, 
where the attorney had no knowledge 
of the contract under which the prop- 
was purchased—Wardlaw  v. 
Troy Oil Mill, 64 SH. 658, 74 8.C. 
368, 114 AmSR. 1004. 


#4 Ii—McNemar v. McNemar, 1438 
TApp 184. 

Mich-—-Faber v. Hastman, Dillon & 
Co, 269 NW. 880, 271 Mich. 143. 


45. Iowa—Story County Trust & 
Savings Bank v. Youtz’s Dstate, 
200 N.W. 700, 198 Iowa 444. 

OkL—Holiday Oil Co. v. Fidelity & 
Deposit Co. of Maryland, 19 P.(2d) 
335, 162 Okl 192. 

@Wiah—HBivans v. Utah Lake Land, 


867, 


An administratrix who ratified by 
her acts and conduct her attorney's 
unauthorized acceptance of service of 
notice, under Code § 8338, of fillng 
and hearing of claims against the 
estate, was bound thereby.—Story 
County Trust & Savings Bank v. 
Youts’s Hstate, 200 N.W. 700, 199 
Iowa 444. 


If the act of an attorney in sub- 
mitting his client’s cause to arbitra- 
tion is ratified and adopted by his 
elient, the award, if otherwise valid, 
may be enforced.—Jenkins v. Weeks, 
2 Hy.Op. 118. 

Assignment of judgment 

A. chent may ratify the assign- 
ment by his attorney of a judgment 
recovered for the client by the at- 
torney, notwithstanding want of au- 
thority of the attorney to make such 
assignment.—Holiday Oil Co. v. Fi- 
delity & Deposit Co. of Maryland, 19 
P.(2d) 835, 162 OklL. 192. 


Compromise and settlement 
(1) In view of the rule generally 
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the acts of an attorney is equivalent to a special au- 

thority previously granted to do those acts.*6 
Ratification is based on knowledge,4? and ratifica- 

tion is not effected and the client is not bound un- 


recognized that a compromise of the 
chent’s cause of action 1s not within 
the scope of an attorney’s general 
authority (infra § 105), the binding 
effect of a compromise entered into 
by an attorney without express au- 
thority depends on the client’s ratfi- 
cation—National Bread Co. v. Burd, 
145 So. 462, 326 Ala. 40—Dawson Vv. 
Hotchkiss, 169 S.H. 564, 160 Va 6577. 


(2) A client may ratify the act of 
his attorney in negotiating or at- 
tempting a compromise and settle- 
ment.—Johnson v. Star Piano Co, 108 
SH. 811, 27 GaApp 425—Combs’ 
Adm’r v Virginia Iron, Coal & Coke 
Co, 88 SW.(2d) 649, 286 Ky 5624— 
Bivans v. Utah Lake Land, Water 
& Power Co., 174 P. 1126, 568 Utah 
601—6 CJ. p 669 note 38 [b] 


(3) Defendant, who has ratified 
acts of its attorney in compromising 
an action, will not be heard to com- 
plain —MoGinley v. Maryland Casual- 
ty Co. of Baltimore, 277 P. 414, 86 
Mont. 1. 


Matters involved in organization of 
oorporation. 

‘Where the attorney charged with 
the orgonization of a corporation had 
the stock actually paid for in cash, 
and had bonds issued to the stock- 
holdergz in an amount equal to their 
stock, as a bonus, the stockholders, 
all of whom had full knowledge of 
the purpose and the means taken to 
effectuate it, were bound by his acts, 
[even] though the purpose would 
better have been accomplished by 
paying for the bonds and having the 
stock issued as a bonus ”—William- 
gon v. Collins, (Ohio) 243 KF. 836, 
886, 166 CC.A. 847. 


Receiving notes and securities 

(1) The act of an attorney in re- 
ceiving notes or securities from the 
judgment debtor, to be collected and 
applied to the judgment, may be rati- 
fied by hus client where the attorney 
assumes to act for his client —Wil- 
kinson v. Holloway, 7 Leigh (34 Va) 
277, 294. 


(2) Such an agreement by an at- 
torney in his own name, however, 
has been held incapable of ratifica- 
tion —-Black v. Drake, 2 Colo. 380. 


mescission. of contract 

The acts of an attorney for ven- 
dors of real property under an in- 
staliment contract containing no 
time egsence or other provision for 
forfeiture, nor any provision mak- 
ing all payments due on default in 
cue or more payments, in demanding 
possession after the purchaser filed 
a suit to rescind the contract, and 
in accepting an instrument authoriz- 
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ing him to take possession in com- 
pllance with such demand, and “to 
effectuate the cancellation of the 
contract,” did not amount, together 
with the purchaser's acts, to & reacis- 
gion of the contract, in the absence 
of evidence that vendors, who were 
not present when such acts took 
place, authorized or ratified their at- 
torney’s conduct.—Barton v Tom- 
beri, 207 P. 239, 120 Wash. 381. 


Hiffect of ratification 

(1) A statement or admission made 
by an attorney in one case 15 bind- 
ing on his client im another, when 
the client has ratified it after 1t has 
been made—Berry v Littlefield, Al- 
vord & Co, 54 AppDC. 195, 296 F. 
285 

(2) A mortgagee who ratified col- 
lections by his attorney of install- 
ments of principal of the mortgage 
could not, under the circumstan- 
ces, deny the authority of the at- 
torney subsequently to collect other 
installments of principal which 
were not paid over to the mortgagee 
by the attorney—Willams v Cook, 
187 A 282, 289 Pa 207 
Ratification of illegal arrest see 

False Imprisonment § 40 [25 CJ 

p 512 note 3] 


46. La—Zibilich v Ruttenberg, 139 
So 309, 18 La App. 628 

NC—Gallup & Co v Rozier, 90 SH 
209,172 NC 283. 

Okl—St Lows & 8S. F R Co wy. 
Leger Mill Co, 155 P. 599, 58 Okl 
137 

6 CJ. p 669 note 38, p 670 note 88 
(d]. 

Belation back of ratification 
An admunistratrix’s ratification of 

ber attorney’s unauthorized accept- 

ance of service of notice of a claim 
against the estate was effective and 
bound the admunistratrix as of date 
of such acceptance—Story County 
Trust & Savings Bank v Youts’s Ds- 
tate, 200 N.W. 700, 199 Iowa 444. 


47. Cal—Central California Credi- 
tors’ Ase’n v Seeley, 267 P. 188, 
91 CalApp 827—Cormac v. Mur- 
phy, 208 P. 360, 568 CaLApp 866 

Mass—See v Norris, 125 N. 
234 Maas 3846 

Pa—McLaughlin v. Monaghan, 138 
A. 79,290 Pa 74 


Knowledge of unauthorized act 

(1) The client must have knowl- 
edge of the unauthorized act of his 
attorney In order that there may be 
a ralification—See v. Norris, 125 N 
BH. 619, 234 Mass. 345—Davis vy. Lav- 
erpool & London & Globe Ins Co, 
166 P. 684, 85 Or. 141—McLaughlin 


619, 


v. Monaghan, 188 A. 79, 290 Pa. 74. 45. 
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less he acted with full knowledge of all the facts 
and circumstances,*8 or, at least, with knowledge of 
all the material facts or circumstances.49 Further- 
more, there is authority for the view that, in order 


(2) The chent must also know 
that the act in question was that 
of his attorney —Central California 
Creditors’ Asa’n v. Seeley, 267 P. 1388, 
91 Cal App. 827. 

Assignment of judgment 

(1) Ratification of attorney’s un- 
authorized assignment of judgement 
by nonresident client, to whom the 
transaction was reported as a colicce 
tion merely, could not be inferred op 
presumed—McE:y v. Stewart, 121 
So 617, 219 Ala 216. 


(2) Where a client has no occasion 
to further concern himself about a 
judgment, and nothing to put him 
on inquiry, knowledge of the essicn- 
ment as a basis of ratification can- 
not well be imputed to him.—McFry 
v. Stewart, supra ‘ 


Facts not constituting notice 

The mere fact that a client had 
knowledge that a third person was 
furnishing information to such 
client’s attorneys would not be no- 
tice that plaintif€ was doing 1t with 
expectation that he would be paid by 
defendants—Davis v. Liverpool & 
London & Globe Ins. Co, 166 P. 534, 
85 Or 141 


48. Cal—Broecker v. Moxley, 28 P. 
(2d) 409, 186 CalApp 248 

Iowa —Nothem v Vonderharr, 175 
NW. 967, 189 Iowa 43 

Mich —People’s State Bank for Sav- 
ings v Bloch, 227 NW. 17178, 249 
Mich 99 

N Y —Babcock v Warner Eros Theo 
tres, 270 NYS. 765, 240 App Div 
466—Hallow v Hallow, 193 NYS. 
460, 200 App Div 642. 

6 CJ. p 669 note 35. 


Settlement 

The rule applies in respect of an 
alleged settlement by the attorny 
—Nothem v. Vonderharr, 175 N.W. 
967, 189 Iowa 43. 


Knowledge by one party plaintif? 
that the attorney has compromised 
the suit is notice to all parties plain- 
uiff—Loughridge v. Burkhart, 144 8. 
W. 66, 147 Ky. 457. 


Fraud on court and client 

An attempt to satisfy a judgment 
in respect of certain defendants, in 
advance of the rendition of judgment, 
was a fraud on the court and on 
plaintiff, and constituted an addi- 
tional reason why plaintiff could not 
be regarded as having ratified an at- 
tempted settlement by his attorney, 
especially until] such time as plain- 
tiff acquired knowledge of all the 
facts.—Broecker v. Moxley, 28 P (2d) 
409, 186 Cal App. 248. 


Idaho.—-Storey v. United States 


7 C.d.5. 


to effect ratification and to bind the client, it is nec- 
essary that the client have knowledge of his legal or 
equitable rights,59 and of possible defects in the act 
to be ratified.51 


The act which it is sought to ratify must have been 
done by the attorney as attorney for the client,5? 
and it must be ratified as a whole; 1t cannot be rati- 
fied in part and repudiated in part.53 


While there is apparently authority for the view 
that a person who represents a party to litigation 
in all transactions in connection therewith may rati- 
fy, on behalf of such party, unauthorized acts of 
the attorney for such party,5* it has been held or 
recognized that the ratification must be that of the 
client himself and not that of his agent,55 and a 
person who is a stranger to a transaction between 
an attorney and another may not ratify the action 
and conduct of the attorney.56 Of course, the acts 
of the attorney himself cannot be relied on to es- 
tablish a ratification on the part of the client where 
the action of the attorney in the first instance was 
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A contract entered into by an attorney cannot be 
ratified by the client if the execution and perform- 
ance of the contract accomplishes a crime.5¢ 


Questions as to ratification by the client of his 
attorney’s employment of assisting counsel are con- 
sidered below in § 107. 


Unauthorised appearance and bringing action. 
An unauthorized appearance by an attorney may be 
cured by ratification by the party for whom the 
attorney appeared.59 


A person in whose name an action or proceedings 
is brought without authority from him may ratify 
the unauthorized act of the attorney in this regard,.®9 


Defendant in an action may ratify the act of an 
attorney in making application to open a default 
judgment against defendant, even though the at- 
torney was not originally authorized to represent 
defendant.61 


Appeal. A party may ratify the unauthorized act 
of his attorney in taking an appeal®2 and in exe- 


nauthorized,57 


Fidelity & Guaranty Co of Balti- 
more, Md, 188 P 990, 32 Idaho 388 

Md.—Forest Hull Permanent Bldg 
Ass'n of Harford County v. Fisher, 
118 A. 164, 140 Md 666 


Compromise and settlement 

The rule applies in respect of an 
unauthorized compromise and set- 
tlement—Storey v. United States 
Fidelity & Guaranty Co of Balti- 
more, Md, 188 P. 990, 82 Idaho 388 


50. Babcock v. Warner Bros. Thea- 
tres, 270 NYS. 7665, 240 App Div 
466. 


Understanding of effect of act on 
to 


righ 

In order to bind the client, it is 
necessary that he shall have a proper 
understanding of the effect of the 
act, which, it is claimed has been 
ratified, on the client’s rights— 
Nothem v. Vonderharr, 175 N.W. 967, 
189 Iowa 43. 


S51. Babcock v. Warner Bros. Thea- 
tres, 270 NYS. 765, 240 App Div 
466 


62. Black v. Drake, 2 Colo. 830 


83. Ala—MclFry v. Stewart, 121 So 
517, 219 Ala, 216. 

Pa—wNetter vy Logan, 169 A. 245, 111 
Pa Super. 143. 

Vt —Nagzon v. Addison County Trust 
Co, 157 A 821, 104 Vt. 188 

¢ CJ. p 669 note $7. 


Assignment of judgment 

Judgment creditor cannot ratify in 
part attorney’s unauthorized assign- 
ment of judgment, so as to hold both 
Judgment and money received.—Mo- 


cuting an appeal bond.68 


Fry v Stewart, 121 So 617, 219 Ala ;, Mich—-August v. Collins, 251 NW 


316 


& Rotberg v Hebron, 157 N Y.S. 
788, 94 Mise 225 


55. Glade Spring Bank v. McEwen, 
76 SE 222,160 NC 414, Ann Cas 
1914C 542—Moye v Cogdell, 69 N. 
C 93 


56. Watkins v. Clemmer, 19 P.(2d) 
308, 129 Cal App 6567. 


Oreation of account stated 
Where a divorced wife's lawyer 
had a telephone conversation with 
her former husband, in which the 
husband promised to pay their son’s 
doctor bill, the doctor could not ratify 
the lawyer’s act so that there would 
be an account stated between the doc- 
tor and the husband—wWatking v, 
Clemmor, 19 P.(2d) 303, 129 Cal App. 
567 
57. McCaffrey vy. Mitchell, (Colo.) 56 
P (2d) 926 
56. Babcock v. Warner Eros. Thea- 
tres, 270 N Y.S. 765, 240 App Div. 
466 
Provision for payments to attorney 
A secret coniract between the 
prospective lessee of premises and 
the lessgor’s attorney, providing for 
annual payments to the attorney dur- 
ing the period of the lease, if illegal 
as corruptly influencing attorney, 
could not be ratified by the lessor.— 
Babcock v Warner Bros Theatres, 
270 NYS 765, 240 App Div. 466 
59 US—Rodgers v Bromberg, (C. 
C.ATex) 53 F (2d) 728, certioran 
denied 62 SCt 314, 285 US. 643, 
16 LB. $34. 
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565, 265 Mich 389 

Or—Louth v Woodard, 236 P. 480, 
114 Or 608 

6 CJ p 670 note 38 [c] 


60. US—Rodgers v. Bromberg, (C 
CA Tex) 58 F.(2d) 723, certiorari 
denied 62 SCt 814, 285 US. 542, 
76 LEd 984 

Colo—-Thomas v Mahin, 230 P. 793, 
76 Colo 200 

Ga—Anderson v. Crawford, 94 8H 
574, 147 Ga. 455, LRAI918B 894. 

Ky —Botto v Botto, 18 Ky Op 315 

Minn—Northern Pac Ry Co v. Pio- 
neer Fuel Co, 181 N.W. 841, 148 
Minn 214. 

6 CJ. p 669 note 33 [a]. 


6L. Young v. Martin, 153 P. 542, 96 
Kan. 748 


Presence of defendant 

‘Where, on the hearing on the ap- 
plication to open the default judg- 
ment, defendant was present in the 
court room, presumably advising 
with bis counsel, he ratified all his 
counsel had already done in his be- 
half, regardless of whether such 
counsel had been authorized prior 
thereto to represent him—Young v. 
Martin, 1538 P. 542, 96 Kan, 748 


62. Mich—<August v. Collins, 2651 
NW 665, 265 Mich. 389. 

NC—@Qallup & Co. v. Romer, 90 &. 
BH 209, 172 NC. 283. 


6s. Ga—Nisbet Lawson, 1 Ga. 
275. 

Mich—August v. Collins, 261 NW. 
565, 266 Mich. 389. 


Vv. 
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b. What Constitutes Ratification 


Ratification may be express or implied and may con- 
sist of a fallure to disaffirm, acceptance of benefits, or 


the performance of affirmative acts. 


Ratification may be express, or it may be implied 
from circumstances ;64 whether or not the circum- 
stances warrant the implication of ratification must, 
of course, depend on the facts of each particular 


case.65 


Silence and inaction on the part of the client after 


@&. Ky.—Combs’ Adm’r vy. Virginia 
Iron, Coal & Coke Co., 33 S.W (2d) 
649, 286 Ky 524 

§C—Foxworth v Murchison Nat 
Bank, 134 S.H 428, 136 SC. 458. 

6 CJ p 670 note 88 


68. Wood v Bangs, 48 A. 189, 18 
Del. 435—6 CJ. p 670 note 388. 


66. McFry v. Stewart, 121 So. 6517, 
219 Ala. 216. 


67. Ala—dDtheridge v. Caffey, 90 So 
286, 206 Ala. 474 

Idaho —Evans v Power County, 1 P 
(24) 614, 50 Idaho 690. 

Iowa—Story County Trust & Sav- 
ings Bank v. Youts’s Estate, 200 
N.W 700, 199 Iowa 444 

Ky —Combs’ Adm'r v Virginia Iron, 
Coal and Coke Co., 88 S W (2d) 649, 
286 Ky 624. 

Okl—Cook v Fusher, 204 P. 927, 85 
Oki 109 

§C—Foxworth v. Murchison Nat, 
Bank 134 8... 428,186 SC 458. 

Utah.—Bivans v. Utah Lake Land, 
Water & Power Co, 174 P. 1136, 
658 Uteh 601. 

6 C.J. p 670 note 39. 


Failure to disavow promptly 

(1) The rule that, without previous 
special authority, or subsequent rati- 
fication, an attorney cannot compro- 
mige a judgment and satisfy the 
game on payment of a part thereof, 
does not apply where plaintiff took 
no step to set aside the satisfaction 
until ten years after the satisfaction 
was entered, and seven years after 
the death of the attorney, that he 
made no claim against the estate of 
the attorney at any time, and that 
the judgment still remained unsatis- 
fied as to four of the original code- 
fendants.—Summerville v. Galey, 45 
Pa.Super. 62. 


(2) A stipulation between attor- 
neys is presumed to have been au- 
thorized by a client where he recog~- 
nizes ita validity by acting under 
it or acquiesclng m an action under 
it for nearly four years.—Clemens 
v. Gregg, 167 P. 284, 34 CaLApp 245 


(3) Where the act of an attorney 
in submitting a controversy to arb)- 
tration 1s not promptly repudiated by 
his client, it is very generally held 
that the act of the attorney, even if 
not valid at the outset, is made valid 
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acquiring knowledge of the facts may constitute rati- 
fication as a matter of law,®6 and, as a general rule, 
any failure on the part of a client to object to, or 


disaffirm, an unauthorized act promptly or within 


a reasonable tue after he becomes aware of such 
act, will be regarded as a ratification,§? as will also 
the acceptance by the client of benefits resulting from 
an attorney’s acts 68 A client may by acquiescence 


in, and adoption of an unauthorized act of his at- 


by the acquiescence of his client ~ 
Bivans v Utah Lake Land, Water & 
Power Co, 174 P 1126, 68 Utah 601 


Promise of attorney not repudiated 

Where a promise relied on by 
plaintiff’ was shown to have been 
made by the attorney for defendant, 
the attorney’s authority was not re- 
pudiated by defendant, where defend- 
ant admitted owing part of the debt 
covered thereby, and pleaded a tender 
to that extent—Battle v Daniel, &9 
SB. 196, 146 Ga. $81 


6s. US—Maryland Casualty Co v. 
Beebe, (CC A Utah) 64 F (2d) 7438 

Cal—Faulkner v Brooks, (App) 138 
P (2d) 748 

Ga-—Johngon v. Star Piano Co., 108 
SEH 811, 27 Ga App. 426. 

La—Simon v. Barnett, 125 So 1748, 
169 La 643. 

N Y—Rotberg v Hebron, 157 NYS 
788, 94 Misc 235 

Pa—Commonwealth v Stephens, 178 
A 869, 114 PaSuper. 126, appeal 
dismissed Stephens v. Common- 
wealth of Pennsylvania, 56 S Ct 
853, 294 US 691, 79 LEHd 1281 

§C—Foxworth v Murchison Nat. 
Bank, 184 SE 428, 136 SC 458. 

Tex—Kreis v Kreis, (CivApp) 657 
S.W (2d) 1107 

Vt—Nason v Addison County Trust 
Co., 157 A 821, 104 Vt. 183 

6 CJ. p 670 note 40. 

See Smith v. McBowe, 206 Ill App. 
632. 


Denial of authority not permitted 

A party will not be permitted to 
deny the authority of an attorney to 
act for him, and at the same time 
take advantage of the benefits se- 
cured by the unauthorized acts of 
such attorney—Sush v Missouri 
State Life Ins. Co. 224 P. 831, 98 
Oxkl 110 


Acceptance of deed in. payment of 
debt 


A. grantee, by accepting a deed of 
real property in payment of a debt 
due from the grantor, ratified the 
acts of an attorney for a collection 
agency with which the grantee had 
placed its claim for collection, not- 
withstanding such attorney had ex- 
ceeded his authority and the grantee 
was not advised of a fraud which 
had been perpetrated on him, where 
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torney ratify such act.69 So, a ratification may be 


the grantee was advised of all the 
facts known to such attorney and of 
all of such attorney’s acts respect- 
ing the matter—Anglo-American 
Mill Co v Kentucky Bank & Trust 
Co, 47 SW (2d) 951, 243 Ky. 124. 


Acceptance of personal property 

Persons who received chattels with 
knowledge of a mortgage thereon and 
of a bill of sale thereof to their at- 
torney for the amount of the unpaid 
mortgage debt could not retain the 
property without paying such 
amount —Speer v Campbell, 9 P.(2d) 
1100, 167 Wash 644. 


Becelpt of payments ont of proceeds 
of insurance policy, under claim 
against insured’s estate 

Where, at the inaistance of the in- 
surance company, insured had cbhang- 
ed the beneficiary of an accident pol- 
icy from a named beneficiary to the 
estate of insured, the beneficiary 
originally named, by accepting the 

net proceeds of the policy under a 

claum made by such beneficiary 

against the estate of insured, rati- 
fied the acts of the attorney of such 
beneficiary in collecting the policy in 
the name of the administrator of the 
estate of insured, who had been ap- 
pointed in a proceeding conducted 
by the attorney, and the beneficiary 
could not retain such benefits and 
also bring an action against the in- 
surance company on the policy.— 
Maryland Casualty Co v. Beebe, (C. 
C.A.Uteah) 54 F.(2d) 743. 


69. State ex Inf. Talbott ex rel. Wa- 
ples v. Mississippi & Fox River 
Drainage Dist., 238 SW. 446, 292 
Mo 696 


Signing amended articles of associa- 
tion in proceeding to establish 
drainage district 

Hiven 1f there was a question az to 
the authority of attorneys for peti- 
tioning landowners in a proceeding 
to establish a drainage district to 
sign the amended articles of associa- 
tion for such landowners, their sig- 
natures were ratified and confirmed 
by the acquiescence and adoption 
theieof by all parties except those 
as to whom the proceedings were 
subsequently dismissed—State ex 
inf Talbott ex rel. Waples v Mis- 
sissippi & Fox River Drainage Dist, 

238 S.W. 446, 292 Mo. 696. 
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effected by the client’s taking affirmative action in 
accordance with an agreement made by the attor- 
ney which was not authorized when the agreement 


was made.70 


The fact that a client does not expressly disavow 
an act of his attorney is not, under all circumstances, 


conclusive of ratification.71 


In view of the rule that knowledge of the facts 
1s a necessary element of ratification, in the ab- 
sence of knowledge on the part of the client, of 
the unauthorized act of his attorney, there is no 
duty of disafirmance,’4 and, in general, there is not 
a ratification or implied assent on the part of the 


7O. Ky—Roberta v Combs, 10 S.W. 
(2d) 608, 226 Ky. 97. 

La—Zibilich v. Rittenberg, 139 So 
309, 18 La App 628. 

Uteah—Bivans v Utah Lake Land, 
Water, and Power Co, 174 P. 1136, 
58 Utah 601. 


Dismissal of sult 

The above rule was recognized 
where the client dismissed a suit in 
accordance with a compromise agree- 
ment made by his attorney —Zibilich 
v Ruttenberg, 139 So. 309, 18 La App 
638. 


Submission to arbitration 

Where parties whose attorneys 
had signed an agreement for sub- 
mission to arbitration appeared be- 
fore the arbitrators accompanied by 
the attorneys and testified under 
oath as witnesses, the facts were 
sufficient to show ratification — 
Blakely v. Graham, 111 Mass. 8&—6¢ 
C.J p 670 note 88 [d]. 


Consent deoree 

When counsel employed to try a 
case agrees with the opposite coun- 
sel to the entry of a consent decree, 
which is taken and is partially per- 
formed by the client, in the absence 
of fraud, accident, or mustake, the 
decree is binding —Wilbanks vy. Wil- 
banks, 125 SEH. 203, 159 Ga. 196. 


Compromise 

The facts that a deed was pre- 
pared by an attorney, that it was 
executed and acknowledged by the 
client, and that 1t was delivered, ac- 
eepted, and put on record constituted 
ratification by such chent of the 
agreement pursuant to which the 
dced was given—Roberts v. Combs, 
10 SW (2d) 608, 226 Ky. 97. 


71. Ark—Young v. Fowler, 200 8. 
W. 818, 182 Ark. 145 

Ind —Hammond v H5ivans, 
784, 28 Ind App 501. 

6 CJ. p 670 note 89 [b]. 


allure formally to repudiate settle- 
ment 
Defendant’s failure formally to 
notify plaantiff of defendant’s repu- 
diation of a settlement does not con- 
stitute ratification, where it is evi- 
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client where, on obtaining knowledge of the un- 
authorized act of the attorney, the client promptly 
repudiates such aci.78 Affirmative acts on the part 


of the client may not be given the effect of ratifica- 


tion, where at the tume of such acts the client did 
not know of the unauthorized act of the attorney,” 


and the fact that the client has by his conduct ap- 


dent to plaintif€ immediately after 
the settlement that defendant does 
not intend to comply therewith and, 
therefore, plaintiff 16 not prejudiced 
—Sherman & Sons Co v. Princess 
Shirt Waist Mfg Co., 210 NYS. 100, 
218 App Div 140 


72. See v Norms, 125 NE. 619, 284 
Mass 3465 


Client not prevented from asserting 
attorney's lack of authority 
Where the attorney for defendant 
in a suit to enjoin foreclosure of a 
mortgage on real property entered 
into a atipulation that defendant 
would bid at the foreclosure sale an 
amount equal to the amount due 
under the mortgage plus an amount 
equal to the amount of plaintiff's 
clam under a mechanic’s len, the 
facta that an ad interim injunction 
was dissolved 1 accordance with the 
atuipulation and that plaintiff could 
not be restored to his rights under 
the injunction did not prevent de- 
fendant from asserting lack of au- 
thority of his attorney to make an 
agreement to pay the claim of plain- 
tiff when the latter's lien was es- 
tablished, in view of the fact that 
defendant had no knowledge of his 
attorney’s agreement for the pay- 
ment of plaintiff's claim before an 
action to enforce the mechanic’s len 
was commenced by plaintiff—See v. 
Norris, 125 NH 619, 234 Mass 3465. 


73. Burns v. McCain, 290 P. 628, 
107 Cal App. 291. 


Compromise and settlement 

The rule was applied where the 
attorney, who was authorized to com- 
promise his client’s case, entered in- 
to a stipulation for a compromise 
which violated express limitations on 
the attorney's authority in that re- 
gard, imposed by the client.—5urns 
v. McCain, 290 P. 623, 107 Cal App. 
291. 


Partial satisfaction of judgment 
Client who promptly discharged an 
attorney after knowing all the facts 
as to the attorney’s acts in signing 
& partial satisfaction of judgment did 
not ratify the attorney’s actz because 
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parently approved or acquiesced in the act of an- 
other does not constitute a ratification, where at 
the time the client gave such apparent approval he 
did not know that the act in question was that of his 
attorney, which was unauthorized,75 


The view has been expressed that, to amount to 


of not making an earlier protest to 
the court, where the client had not 
been shown the paper in question and 
even the court and counsel could not 
understand what had been done with- 
out a hearing.—Broecker v. Moxley, 
28 P.(2d) 409, 186 CalApp 3248 


74 Hallow v. Hallow, 193 NYS. 
460, 200 Apn Div. 642. 


Acceptance of benefits 

The mere fact thai a client accept- 
ed money recovered by his attorney 
would not amount to ratification of a 
void contract made by the attorney 
with another for obtaining evidence, 
in the absence of a showing that the 
chent knew that the attorney had as- 
sumed to act for the client in em- 
ploying such other —Davis v. Liver- 
pool & London & Globe Ins, Co., 166 
P. 684, 85 Or. 141. 


The acceptance by a client of pay- 
ments of alimony in less amounts 
than was provided for in an order of 
court entered on a atipulation did not 
constitute a ratification by the clent 
of a later unauthorized stipulation 
entered into by her attorney, which 
provided for the payment of less 
amounts than those fixed in the orig- 
inal stipulation, where the payments 
were received by the client without 
knowledge of the existence of the 
gecond stipulation—Hallow v MHal- 
low, 193 N Y.S. 460, 200 App.Div 642. 


75. Central California Creditors’ 
Ass'n v. Seeley, 267 P. 188, 91 Cal 
App. 327. 


Motion to amend complaint 

A motion by plaintiff in attach- 
ment, made in an action by him on a 
bond to discharge the attachment, to 
amend the complaint to conform to 
the proof by strikimg from the de- 
scription, in the complaint, of the 
obligation of the bond a promise to 
redeliver the attached property, 
which motion was granted but ap- 
parently no amendment was actual- 
ly made, did not constitute a ratifica- 
tion of the act of plaintiff's attorney 
in mutilating the bond by scratching 
through with a lead pencil the provi- 
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an implied ratification, the act of the client must be 
inconsistent with any reasonable hypothesis other 
than that of approval of the acts of the attorney.’6 

Ratification of appearance or bringing aciton, In 
general, failure of a party, for whom an attorney 
has appeared promptly, to disavow and disaffiirm 
the act of the attorney in that regard, on receiving 
knowledge of such act, constitutes a ratification of 
the appearance.?7 So, an unauthorized appearance 
may be ratified by affirmative acts of the party for 
whom the appearance was made, in approval or rec- 
ognition of such appearance.78 


There is authority for the view that where a per- 
son has been joined as a paity plaintiff in an action 
without authority from him, silence on his part, or 
a total failure to disclaim the authority of an at- 
torney to bring the action on such person’s behalf, 
after the latter has received notice of the action, 
constitutes a ratification.79 Such person’s failure to 
appear and move to have his name stricken does 
not, however, in all circumstances, as a matter of law, 


gion as to redelivery, where the fact 
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amount to a ratification ;89 a prompt disclaimer of 
any interest in, or connection with, the action, com- 
municated to defendant may be sufficient to prevent 
charging such person on the theory of ratification.81 
A person in whose name an action or proceeding is 
commenced by an attorney may ratify the act of the 
attorney in this regard by taking steps in support 
or recognition of the action or proceeding. 


Appeal. Subsequent participation by a party who 
iS 1M court on service of process and who is rep- 
1esented by an authorized attorney, in proceedings 
after appeal, constitutes ratification by such party of 
the unauthorized act of the attorney in taking an 
appeal and executing an appeal bond.88 


Other tllusirations of ratification, by failure to dis- 
affirm or acceptance of benefits. Other acts of an at- 
torney which may be ratified by his client’s failure 
to object to, or disaffirm, the act of the attorney 
promptly or within a reasonable time, are a com- 
promise and settlement,®4 the submission of a claim 


Appearance for defendant not served, Taking possession of property in- 


volved 


that 1t was the attorney who had so 
mutilated the bond was not known 
to plamtff when the moton to 
amend was made and such knowledge 
was acquired by the client only 
when the attorney testifled m the 
action after such motion was made 
—Cantral California Creditors’ Ass’n 
v. Seeley, 267 P. 138, 91 Cal App 
337. 


76. Batesville Bank v. Maxey, 88 8. 
‘WwW. 968, 76 Ark. 472—6 C.J. p 671 
note 41. 


Making claim against deceased at. 
torney's estate 

The fact that a mortgagee filled a 
claim against the estate of his de- 
ceased attorney for the amount of 
the principal of the mortgage, which 
such attorney had collected without 
authority and had not paid over to 
the mortgagee, did not prevent the 
mortgagee from asserting the mort- 
gagor’s continued lability for the 
principal—Workman v fJyler, 121 
A. 515, 94 NJEHq 6526—Steadman v. 
Foster, 92 A. 858, 88 NJBHq 641 


Acceptance of payments which are 
due 


There is authority for the view 
that the receipt of payments from 
another, which such other admits to 
be due, does not constitute ratifica- 
tion, by the person receiving pay- 
ment, of an agreement of his attor- 
ney to forbear bringing suit against 
such other.—Bank of Franklin iv. 
Trotter, 177 8H. 325, 207 N.C. 442 


77, Mich.—August v. Collins, 251 N. 
W. 565, 365 Mich $89. 

Or—Louth v. Woodard, 236 P. 480, 
114 Or. 603. 


with process 

Where one of several defendants 
had apparent authority to authorize 
an attorney to appear for all defend- 
ants and conduct the case and an at- 
torney did appear for all, fauure of 
defendant who had not been served 
with process promptly to disavow 
the authority of the attorney to ap- 
pear after acquiring knowledge of 
such appearance was @ ratification of 
the appearance —Louth v. Woodard, 
286 P 480, 114 Or. 608. 


Permitting action to go to judgment 
Where defendant, with knowledge 
of the pendency of an action against 
him in which he has not been served 
with process, permits the action to 
go to judgment against him, he 
thereby ratifies an attorney’s appear~ 
ance for him in the action.—Louth v. 
Woodard, 286 PF 480, 114 Or. 603. 


78& Robb vw Vos, (Ohio) 15 SCt. 4 
155 US. 18, 39 Ld. 52—6 C.J. p 
670 note 38 [c]. 


78 Anderson v. Crawford, $4 S8S.H. 
574, 147 Ga. 455, L R.A.1918B 894 


So. Anderson v. Crawford, supra. 
81. Anderson v. Crawford, supra. 


82. Settlement with attorney 

A. plaintiff, in whose name an ac 
tion was begun by an attorney with- 
out plaintiffs authorization, ratified 
the act of the attorney in this regard 
by making a settlement with the at~ 
torney and conveying his interest in 
the subject matter involved to a 
third person pursuant to the settle- 
ment.—Thomas v. Mahin, 230 P. 793, 
76 Colo 200. 
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A. railroad company, by taking pos- 
session of land acquired as a result 
of condemnation proceedings, after 
the bond for taking possession was 
filled and the tracks were laid, rati- 
fled the act of attorneys in filing the 
petition for condemnation —Northern 
Pac Ry. Co v. Pioneer Fuel Co., 181 
N.W. 841, 148 Minn. 214, 


Petition for appointment of substi. 
tuted trustee 

A. person interested in a trust es- 
tate, by signing an agreement ap- 
proving a trust account filed by 
executors of the trustee and request- 
ing that the balance should be paid 
to a named corporation as substituted 
trustee, ratified the acilon of coun- 
sel ln signing as her attorney a pe- 
tition for the appointment of such 
corporation as substituted trustee — 
In re Large’s Dstate, 181 A. 859, 120 
PaSuper 465. 


83%. August vy. Collins, 251 N.W. 565, 
265 Mich. 889. 


idability on bond 

The rule was applied in holding 
appellant liable on the appeal bond — 
August v. Collins, 251 N.W. 6565, 265 
Mich 389. 


8 Ga—Patterson v. Southern Ry. 
Co, 151 SH 818, 41 Ga App. 94. 
Iowa —Ferinac v. Italian Importing 

Co, 179 N.W. 8338. 

Ky —Combs’ Adm’r v. Virginia Iron, 
Coal & Coke Co, 38 S.W.(2d) 649, 
236 Ky. 524—Mason v. Cook, 218 
SW. 740, 187 Ky. 260. 

Mont-~McGinley v. Maryland Casu- 
alty Co. of Baltimore, 277 P. 414, 85 
Mont, 1, 


7 C.J.S. 


to arbitration,®5 the act of the attorney for a judg- 
ment debtor in giving directions 1n respect of a sale 
under execution,®6 a motion for a directed verdict,8? 
the assignment of judgment,88 and bidding at a fore- 


closure sale.89 


Other acts of an attorney which may be ratified 
by his client’s acceptance of benefits with knowledge 
of the facts, are the compromise or settlement of the 
client’s claim,99 an agreement for the extension of 
time for payment of mortgage notes,9! attorney’s 
indorsing check in the name of his client and cashing 
such check,9? an assignment of life insurance,°® 
waiver of a trial by jury,®* and a stipulation by the 
attorney for the entry of judgment against his 


client.95 


N C—Chavis v. Brown, 93 § BH. 471, 
174 NC 122 

Okl —Walker v. Gulf Pipe Line Co, 
226 P. 1046, 102 OkL 7—Cook v. 
Fisher, 204 P 927, 85 Okl 109 

Utah—Bivans v. Utah Lake Land, 
Water & Power Co, 174 P. 1126, 58 
Utah 601 

6CJ p 661 notes 48, 49. 


OGlaim for goods sold 

The seller of personal property 
was not entitled to recover on in- 
struments evidencing the purchase 
price, where the attorney for the 
seller had made a settlement with 
the buyor and the seller collected the 
esmount of the check given pursuant 
to the compromise and made no ob- 
jection to the settlement for several 
years.—Brenard Mfg Co v. Fergu- 
zon, 118 So. 444, 151 Miss 602. 


agreement for 

If the only thing involved is an 
executory agreement to compromise 
or settle, which has not been acted 
on or completed, the client’s ac- 
quiescence therein does not consti- 
tute a ratification —Burns v. McCain, 
290 P. 628, 107 CalApp 29L 


85. Bivans v. Utah Lake Land, Wa- 
ter & Power Co., 174 P. 1126, 53 
Utah 601. 


86. Hvans v Power County, 1 P.(2d) 
614, 50 Idaho 690 


87. Katzenberg v Satz, 221 N.Y S. 
105, 129 Misc. 218. 


Prarty present when motion made 

‘Where a motion for a directed ver- 
dict was made by the attorney for 
@ party in the presence and hearing 
of such party and such party did 
not dissent or disapprove, it was 
presumed that he consented to such 
motion and that he authorized in fact 
what his attorney did, and he could 
not subsequently disafiirm the act of 
his attorney.—Katsenberg v. Sats, 
221 N.Y.S 105, 129 Misc. 218. 
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c. Procedural Questions in Determining Ratif- 


In general, the burden of proving ratification Is on 
the party who relies on ratification as part of his case. 
General rules as to admissibility, weight, and sufficiency 


of evidence apply in determining questions as to ratifica- 


tion. 


The burden of proof rests on the person who relies 
on ratification by the client,®6 including the burden of 
showing that plamtiff had full knowledge of all ma- 
terial circumstances.97 Where a transaction which 
involves the assignment of a judgment by the at- 
torney for plaintiff in the judgment is wholly in the 
interest of the latter, equity often presumes acccpt- 
ance on the part of such plamtff.9® 


In the determmation of a question as to ratifica- 
tion, general rules as to the relevancy, materiality, 


and competency of evidence apply,9® as do also the 


8& McFry v Stewart, 121 So 6517, 
219 Ala 216. 


$9. Foxworth v. Murchison Nat 
Bank, 134 8.H 428, 186 SC. 4658. 


80. Ga—Patterson v. Southern Ry. 
Co, 151 SH 818, 41 GaApp. 94— 
Johnson v. Star Piano Co, 108 SH. 
811, 27 Ga App 4265. 

Ky ——Roberts v Combs, 10 8 W (2d) 
608, 226 Ky. 97. 

Okl——-Bush v. Missoum State Lufe 
Ins Co, 224 P 381, 98 OkL 110 

Tex—Kreis v. Kreis, (Civ App.) 57 
SW (2d) 1107. 

eae deed and claiming owner- 

] 

The facts that a deed was accept- 
ed by the grantee and put on record 
and that the grantee was claiming 
ownership of the property covered 
by the deed constituted ratification 
by the grantee of the agreement of 
his attorney pursuant to which the 
deed was given—Roberts v. Combs, 
10 S W.(2d) 608, 226 Ky 97. 


Immediate return of proceeds 
If the chent returns the proceeds 
of the settlement immediately upon 
his receipt thereof be 1s in no way 
estopped from asserting the attor- 
ney’s lack of authomty —Phuillips- 
Jones Corporation v. Caskey, 128 So. 
658, 14 LaApp 26, denying rehear- 
ing 127 So. 46, 18 La App. 675 
981. Simon v. Barnett, 125 So. 743, 
169 La. 642. 


of better security 

The holder of mortgage notes who 
made no objection to an agreement 
by his attorney for the extension of 
the time for payment of such notes 
and who accepted the benefit of bet- 
ter security authorized and approved 
the agreement, even though the mak- 
ing of the agreement was not orig- 
inally authorized —Simon y. Barnett, 
125 So 748, 169 La. 642. 
om Nason v Addison County Trust 

Co, 157 A 821, 104 Vt 188. 
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Acceptance of attorney’s personal 
check for part of sum 

Chent’s retention of the proceeds 
of an attorney's personal check, with 
the knowledge that the attorney had 
indorsed the client’s signature on & 
larger check payable to the chent 
and cashed such check, constituted 
ratification, and the client could not 
recover from the trust company 
which cashed the check the differ- 
ence between the amount of the 
check cashed and the amount re- 
celvyed by the client from his attor- 
ney —Nason v. Addison County Trust 
Co, 157 A. 821, 104 Vt 183. 


938. Bush v. Missoun State Life Ins 
Co, 224 P. 381, 98 OkL 110. 


94% Crysup v Crockett Automobile 
Co, (TexCiv.App) 18 8. W.(2d) 
7165. 


95. Faulkner v. Brooks, 18 P.(2d) 
748, 125 Cal App, 187. 


96. Rickert v. Craddock, 157 P. 401, 
98 Kan. 1438. 


Compromise or settlement 

(1) The burden of proof rests on 
@ party who secks to establish the 
fact that a client ratified an attempt- 
ed compromise or settlement of the 
client’s claim by his attorney for less 
than the amount due—Rickert v 
Craddock, 157 P. 401, 98 Kan. 143. 


(2) This rule has apparently been 
recognized in another case.—2High + 
Hollis, 182 SH. 260, 86 GaApp. 195 


ey. Forest Hill Permanent Bldg, 
Ass'n of Harford County v. Fish- 
er, 118 A. 164, 140 Md. 666. 


98. McFry v. Stewart, 121 So. 517, 
219 Ala. 216. , 


99. Hvidence held admisaible 

On an issue as to whether a land- 
owner ratified an agreement between 
big attorney and the commonwealth 
to pay rent to the commigirwealth for 
land taken by ¢omdebtnetidn’ biti] the 
owner moved from the land, evidence 
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general rules as to the weight and sufficiency of evi- 
dence.1 Slight evidence of acquiescence on a client’s 
part will be deemed a ratification of the acts of his 
attorney in making a compromise.* 


Where the evidence as to ratification is conflict- 
ing, the question is one of fact for the jury.? In 
the absence both of proof of authority of plaintiffs 
attorney to release plaintiff's claim against defendant 
and of proof of ratification of an alleged release by 
his attorney, a request for a binding instruction for 
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defendant, based on such alleged release, is neces- 
sarily refused.4 


Pleading. Where in an action to recover on a 
claim as originally presented to defendant, plaintiff 
places no reliance on defendant’s payment, without 
plaintiff's indorsement, of a voucher check given to 
plaintiff’s attorney 1n settlement of the claim, defend- 
ant in pleading settlement need not plead plaintiff's 
ratification of the settlement which was made by 
plaintiffs attorney.§ 


C. PROOF OF AUTHORITY 


§ 72. In General 


In general an attorney Is not required in the ordi- 
nary case to show his authority, In the absence of de- 
mand therefor by the court or party entitied to make 
demand or of a statutory requirement of written evi- 
dence of authority. 


Although it 1s necessary that an attorney be spe- 
ctally authorized to act for a client as explained 


as to the rental value of the land 
was admissible to show that the 
agreement was reasonable and ad- 
vantageous to the landowner —Com- 
monwealth v. Stephens, 173 A 869, 
114 PaSuper 126, appeal diamissed 
Stephens v Commonwealth of Penn- 
sylvania, 65 SCt. 358, 294 U.S. 691, 
79 LE 1231 

1. Mvidence held sufficient 

(1) To show ratficaton —Faulk- 
ner v Brooks, (CalApp) 13 P (2d) 
748—S'ory County Trust & Savings 
Benk v Youts'’s Hatate, 200 NW 700, 
199 Iowa 444—-Hamilton vy Coster, 
144 NB 226, 249 Mass 391—Blakely 
v Graham, 111 Mass. &—6 CJ. p 670 
note 8§ [a]. 

(2) To authorize submission to 
jury of question as to ratification — 
Darden v Baker, 187 8B. 146, 193 N. 
C 3886 

(3) To authorize finding that the 
client had ratified a settlement by his 
attorney for less than the full 
amount of the chent’s claim —Pat- 
terson v. Southern Ry. Co, 151 8.5L 
818, 41 GaApp 94 


(4) To show ratification by plain- 
tiff, in a suit to foreclose a mort- 
gage, of a stipulation entered into 
by lus attorney, which was actually 
@ contract, providing for payment 
from the proceeds of the sale of a 
specified amount to a defendant in 
the suit, for fixtures sold by such 
defendant under a conditional sales 
contract —Rotberg v. Hebron, 157 N. 
YS 788, 94 Misc. 225. 


(5) To warrant a finding that a 
Jjandowner ratified an agreement be- 
tween lis attorney and the common- 
wealth to pay rent to the common- 
wealth until the owner moved from 
his condémned Jand and to remit fu- 
ture interest efi the condemnation 


for 


1212 


quent 


terial 


award —Commonwealth vy Stephens, 
173 A. 869, 114 PaSuper 126, appeal 
dismissed Stephens v. Commonwealth 
of Pennsylvania, 55 SCt. 858, 294 
US 691, 79 LE4@ 1281. 


(6) To show the ratification of the 
act of an attorney 1n filing a petition 
condemnation=—-Northern Pac 
Ry Co. v Pioneer Fuel Co., 181 N. 
W 341, 148 Minn, 214 


(7) To support a finding, in a pro- 
ceeding to vacate a judgment and to 
quash execution, that appearance by 
filling an answer in the original ac- 
tion was ratified——West v Muse 
Mercantile Co., 377 SW. 21, 169 Ark 


Zividence held insufficient 

(1) To show ratification —Rickert 
v Craddock, 157 P 401,98 Kan 143— 
6 C.J. p 670 note 38 [b]. 


(2) To show, as « matter of law, 
that an attorney was authorized to 
act for a certain person, by subse- 
ratification—Ryder yr. 
184 NB 692, 241 Mass 650. 


(3) To show ratification of an at- 
tempted settlement by the attorney. 
—Rickert v. Craddock, supra. 


(4) To show that the client acted 
with full knowledge of all the ma- 
circumstances—Forest Hill 
Permanent Bldg <Asse’n of Harford 
County v. Fisher, 118 A. 164, 140 Ma. 


(56) To show that a client was 
aware that his attorney had assumed 
to employ, or contract with, another, 
on the client's account, to obtain evi- 
dence to enable the client to establish 
a claim, so as to authorize 
other to recover from the client for 
services in obtaining evidence —Da- 
vis v Liverpool & London & Globe 
Ins. Co. 166 P. 534, 85 Or. 141, 


above in section 62, in general, in view of the pre- 
sumption that an attorney is authorized to represent, 
or appear for, a party whom such attorney professes 
to represent or appear for, as shown below in sec- 
tion 73, the attorney’s position as an officer of the 
court makes it unnecessary for him, in the ordinary 
case, to show his authority in any way,® unless the 


(6) Testimony of a client that he 
was satisfied with what the attorney 
aid in the case dd not warrant a 
finding of ratification by the client 
of the act of attorney in drawing re- 
lease of cause of action—De Santis 
v Massachusetts Bonding & Insur- 
ance Co, 194 N.B) 136, 289 Mass 3815 


2. McGinley v Maryland Casualty 
Co. of Baltumore, 277 P. 414, 85 
Mont. 1 


3. Waters v. Blackmon, 153 So. 739, 
228 Ala 4632. 


4& McLaughlin v. Monaghan, 138 A 
79, 290 Pa 74, 


& Pattergzon vy. Southern Ry. Co, 
161 SH. 818, 41 GaApp 94. 


6@ lIowa—Carson, Pirie, Scott & Co 
v Long, 257 NW. 815, 219 Iowa 
444, 

Miss —Hirsch Bros. & Co. vy. R. E. 
Kennington Co. 124 So. 344, 156 
Miss. 242, 88 ALR 1 

Mo—Stiles v. Cooter Gin Co, (App) 
74 S'W.(2d) 1092. 

6 CJ. p 681 note 76. 

Charter provision 
An attorney who appeared for de- 

fendant in an action in the city court 

of the city of Auburn was not re- 
quired to prove his authority, under 

Auburn City Charter § 140—Daly v. 

Dennis, 242 N.Y.S 408, 137 Misa L 


Proof of authority held not neces- 


Hus, 


gary 

(1) In a partition action by the ad- 
ministrator and children of an in- 
testate who owned an undivided half 
in realty, a motion of defendant who 
owned the other undivided half re- 
quiring proof of the attorneys’ au- 
thority to appear for the intestate’s 
son, was properly overruled, where 
the only evidence of want of autber- 
ity was that of affidavit of defend- 
ant and her attorney, who did mot 


such 
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attorney is duly called on to show his authority by 
the court or a party entitled to demand such show- 
ing (infra § 74) or there is a statutory requirement 
that the authority of the attorney shall be evidenced 


ATTORNEY AND CLIENT 


by writing (infra § 77). This rule applies to an at- 


torney who appears for a corporation.? 


There is authority for the view that it should be 
made to appear by the record that an attorney has 
authority to continue to represent his client on an ap- 
plication by the adverse party to enter a judgment 
nunc pro tunc where a judgment dismissing the ac- 


tion was entered several years before and such attor- 


ney’s client has removed from the state.® 


It has broadly been stated that only the attorney of 
record is entitled to recognition by the court.9 


Under a statute providing that 


proceeding may appear, plead, prosecute, or defend, 
in his proper person, or by any citizen of good char- 
acter, if the authority of a person other than an 


claim that the attorneys for the son 
did not have authority but only that 
Jefendant and her attorney did not 
know where the son was~—Bleakley 
v. Long, (Iowa) 268 N.W. 162 


(2) An order to counsel for plain- 
tiffs to file a warrant of attorney for 
each plaintiff, which stayed all pro- 
ceedings meanwhile, did not prevent 
counsel for plaintiffs from taking 
action on plaintiffs’ behalf, without 
establishing authonty to act for 
plaintiffs, in proceedings on the rule 
to strike the name of one of the 
plaintiffs as a party because he was 
joined without his consent—Ghwa 
v. U. 8 Steel Corporation, 185 A 684, 
$22 Pa. 225, certiorari denied 57 S 
Ct. 117. 


7. Manchester Bank v. Fellows, 28 
NH. 802—6 CJ. p 681 note 76, p 
633 note 838. 


8 Hamilton v. Hamilton, (Tex Civ 
App.) 225 SW. 69 


®. Drummond v. West, 300 P. 828, 
212 Cal 766. 


Attorney without standing before 
court 


Where an action was commenced 
by stockholders and trustees of a 
corporation in the corporation it- 
self in which it was sought to 
compel defendants to deliver to 
plaintiffs property of the corpo 
ration, and the prosecuting off- 
cer, apparently acing under Rem- 
ington Rev St. § 1044, filed a petition, 
entitled in the pending action, for 
the appointment of successora in 
trust to take charge of the corporate 
property, an attorney who acted with 
the prosecuting attorney im filing the 
above petition and who was referred 
to in the preface of such petition as 
appearing for a number of stock- 


a party in any 


holdera of the corporation, had no 
standing before the court where no 
one represented by such attorney ap- 
peared in the action and none of the 
stockholders represented by him was 
named —State ex rel. Gardner v Su- 
perior Court for King County, 
(Wash ) 56 P (2d) 1815. 


The mischief that might follow 
from holding that the acts of an un-~ 
authorized attorncy are conclusive 
upon the person for whom he ap-~ 
pears would induce the court to 
hesitate long before establishing such 
a rule, it would, in some degree, 
subject the property of every indi- 
vidual in the community to the mis- 
take or malice of a particular class 
of men —Critchfleld vy Porter, 3 Ohio 
519. 


10. Stevens v. Fuller, 55 N.O 448. 
ll. Stevens v. Fuller, supra. 


12, US—In re Illinois Fireworks 
Co, (DCTIIL) 4 F.Suppl 200. 

Ala—Kemp v. Donovan, 94 So. 168, 
208 Ala 289 

Ariz —Gila Valley Hllectric. Gas & 
Water Co v. Arizona Trust & Sav- 
ings Bank, 215 P. 159, 26 Ariz 177 

Cal—Voinich v Rollerl, 264 P. 240, 
208 Cal. 379—Miller v. Murphy, 
248 P. 934, 78 CaLApp. 751. 

Ga—Hdwards v. Wall, 118 SB 190, 
158 Ga 776, answers to certified 
questions conformed to 114 SH 68, 
29 Ga.App. 107. 

Ti—De St. Aubin v. King, 209 Tl 
App 419—Keithley v. Clark Coun- 
ty, 206 IHApp 600—Brown ov. 
Saathoff, 205 TllApp. 194. 

Iowa —Carson, Pirie, Scott & Co. v. 
Long, 267 NW. 815, 219 Iowa 444. 

Ky.—Botto v. Botto, 13 Ky Op 315— 
Boyd v Wilson, 11 Ky Op 547 

Me—Inhabitants of York Harbor 


875 


§ 78 


attorney at law is questioned, he must produce it and 
file 1t with the court,!° and, even if not questioned, 
the court will ordinarily compel him to file his au- 
thority before he will be permitted to appear.!4 


§ 73. Presumption of Authority 


a. In general 

b. Scope of authority m general 

c. Continuance of relation or authority; 
acts after judgment 

d. Appeal 


a. In General 


There Is a presumption that an attorney at law as 
an officer of the court Is, In general, duly authorized to 
act for a client whom he professes to represent. 

There is a well recognized presumption in favor 
of an attorney's authority, as an officer of the 
court, to act for any client whom he professes to 
represent!2 unless there has been fraud or imposi- 


Village Corporation v. Libby, 140 
A 882, 126 Me 587 

Mich —August vy. Collins, 251 NW. 
565, 266 Mich 3898 

Miss.—Great Atlantic & Pacific Tea 
Co v. Majure, 168 So 468—QGulf 
Coast Motor Express Co. v. Lott, 
157 So 469, 171 Miss 221—Hirsch 
Bros, & Co. v. R E Kennington 
Co., 124 So. 844, 155 Miss 242, 8&8 
ALR. 1. 

BMo—Cooper v. Armour & Co, 15 8&8. 
W (2d) 946, 232 Mo App. 1176—Me- 
Pike Drug Co. v. Wilson, (App) 
287 SW. 1044 

Mont—In re Miller’s HDstate, 229 P 
851, 71 Mont 880—Davenport v. 
Davenport, 222 P 422, 69 Mont 406 
—Misgoula Belt Line Ry Co v. 
Smith, 198 P 629, 58 Mont. 482 

N Y¥—Carpenter v. New York Trust 
Co, 161 N.YS 267, 174 App.Div 
878, affirmed 117 N.HL. 1063, 221 N. 
Y. 614 

N C—People’s Bank of Burnsville v 
Penland, 173 S.HL 345, 206 NC 328 

Okl—Phelan v Stockyards Bank, 32 
P (2d) 270, 168 Okl. 282 

Pa—Daron v FProudential Insurance 
Co. of America, 26 PaDust 691 

Tex —Hildalgo County Drainag® 
Dist No 1 v. Magnoha Petroleum 
Co, (Civ.App) 47 S&.W.(2d) 8765. 

6CJ. p 681 note 76. 


Acts binding client 

When an attorney makes an ap- 
pearance in a case in his chent’s be- 
half, the authority of the attorney to 
so act for his client is presumed, and 
his acts bind his clhent, unless it 1s 
clearly shown that such acts of the 
attorney were unauthorized —Over- 
lander v Overlander, 284 P. 614, 1295 
Kan 709. 


Appearing and filling pleading 
Where an attorney appears in a 
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litigation has authority to do so unless the contrary is 
shown,15 and that an attorney who brings an ac- 
tion has authority to do so unless the contrary is 
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tion,18 or unless the party has objected to the use of 
his name 14 Thus there 1s a presumption that an at- 
torney who appears for a party in an action or 


cause and files an answer or other) titled to the relief prayed, it was} Ry Co v. Smith, 193 P. 539, 58 


pleading, being an officer of the court,| presumed that the attorney was au-| Mont 483. 
it 18 presumed that he has authority,| thorized to sign, the sufficiency of| Neb—Jordan v. Evans, 157 NW. 620, 
and that what he does with relation} the answer not having been ques- 99 Neb. 666 


tioned during the three years it was 
on file—Merchanis’ Bank & Trust 
Co v. Pflug, (CCAWis) 6 F (2d) 
885, certiorar: denied 46 8 Ct. 101, 269 
U.S 872, 70 L.Ed 418. 


MWfexre lapse of time intervening 
efter an appearance and acceptance 
of service by an attorney raises a 
presumption of authomty so to act, 
or at least of the knowledge and ac- 
quiescence of the party therein.— 
Lytle v. Forest, 4 Pa Dist 292. 


18. Hirsch Bros. & Co v RB Ken- 
nington Co, 124 So, 344, 155 Miss. 
212, 88 ALR. 1--§ C.J. p 632 note 
77 


14. Md—Kelso v. Stigar, 24 A. 18, 
75 Md 376 

Miss—Huirsch Bros & Co v. R &E. 
Kennington Co, 124 So 844, 155 
Miss 242, 88 ALR 1L 


18. US—Feldman Inv. Co v. Con- 
necticut General Life Ing Co, (C 
CAOk]) 78 (2d) 888—Drew v 
Burley, (DCOr) 287 F. 916— 
Cooper v. Jewett, (SD) 233 F 
618, 147 CCA 426—In re Illinois 
Fireworks & Display Co, (DCIll) 
4 FE Suppl 200. 

Ala—Pallilla ov, Gahlee Baptist 
Church, 112 So 1384, 215 Ala 667. 
Cal—Voinich v Rollem, 264 P 240, 
208 Cal 879—Tornquist v Johnson, 
18 P.(2d) 405, 184 Cal App 634— 
Associated O11 Co v Mullin, 294 P 
421, 110 CalApp. 385—Jones v 
Baxter, 197 P 861, 51 CalApp 589 
-— Walberg v. Underwood, 180 P. 565, 
39 CalApp 748—Thomas v Furs- 

man, 178 P 870, 39 CalApp. 278 

DC—Pueblo of Santa Rosa v. Fall, 
66 App DC, 259, 12 F (3d) 8383, cer- 
tiorari granted 47 SCt. 106, 273 U 
S 678, 71 LBd 836, and reversed 
on other grounds 47 SCt. 361, 273 
US. 315, 71 L Hd 658. 

Ga—Hdwards v. Wall, 118 SE 190, 
158 Ga. 776, answers to certified 
questions conformed to 114 SH 63, 
29 Ga App 107. 

Iowa —Sloan v. Jepson, 352 N VV. 536, 
217 Iowa 1082—Fuehr v. Hwert & 
Richter xpress & Storage Co, 168 
N.W 347, 180 Iowa 618. 

Ky —King Const Co v. Mary Helen 
Coal Corporation, 289 SW. 799, 194 
Ky. 435 

Miss—Hursch Bros & Co. v R. B 
Kennington Co, 124 So, 8344, 155 
Miss. 242, 88 ALR 1. 

Mo—Stiles v. Coster Gin Co., (App) 
74 SW (2d) 1092 

Mont—Union Bank & Trust Co of 
Helena v. Penwell, 42 P (3d) 457, 
99 Mont. 255—~Missoula Belt Line 
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thereto has been done with authority 
duly conferred.—Lawrence v. Mont- 
gomery Gas Co, 106 SH 8980, 88 W. 
Va. 352. 


Motion to vacate default judgment 

On @ motion to vacate a default 
judgment made by attorneys, the 
presumption is that they represented 
the judgment debtor—Gila Valley 
Dlectric, Gas & Water Co v Arizona 
Trust & Savings Bank, 215 FP 159, 
25 Ariz 177. 


Bepresentation before industrial 
commission 

Where an attorney has executed 
and filed an application with the in- 
dustmal commission for a rehearing, 
within thirty days after denial of a 
claim for compensation by the com- 
mission, the attorney signing claim- 
ant’s name thereto by himself as at- 
torney, the signing and filing of such 
application furnish presumptive evi- 
dence of the attorney’s authority to 
so act in claimant’s bebalf—State ex 
rel Juergens v Industrial Commie- 
gion of Ohio, 189 NE. 445, 127 Ohio 
St. 524, 


Bepresentation of substituted party 
(1) It is presumed that an attor- 
ney who appeared in court and de- 
fended an action as representing the 
admuinistratrix of the original defend- 
ant, after the admuinistratrix had 
heen substituted as party defendant 
on revival, had authority to repre- 
sent the administratrix.—Nelson v. 
Ziegler, 220 NW. 194, 196 Wis 426 


(2) In an action against a railroad 
company for injures sustained dur- 
ing the period of federal control, 
where the railroad company’s answer 
denied negligence on the part of the 
director general, his agents or em- 
ployees, and, after substitution of the 
director general, the counsel filing 
the answer assisted in impaneling the 
jury and stated the substituted de- 
fendant’s case to the jury, and on 
behalf of such defendant objected to 
introduction of any evidence, the 
court was warranted in presuming 
that such counsel represented the 
director general, especially where 
there was no claim to the contrary — 
Funes v. Smith, (CC.A Ohio) 270 F 
132, certiorari denied Payne v Smith, 
41 SCt 448, 255 US. 576, 66 L Hd 
794. 


Signing answer authorising appoint. 
ment of receiver 
Where receivers were appointed on 
a hill by a simple contract debtor 
and an answer, signed by an attor- 
ney, admitting that plaintiff was en- 


OklL—Phelan v. Stockyards Bank, 32 
P (2a) 270, 168 Okl 4282 

Pa—Taylor v. Siers, 68 Pa.Super. 
564—Shure v Goodinate Co, Inc, 
14 PaDist & Co 209—Daron v. 
Prudential Ins. Co. of America, 26 
Pa Dist 691 

Tex—Hidalgo County Drainage Dist. 
No 1 v Magnolia Petroleum Co, 
(CivApp) 47 SW (2d) 8765. 

WVa—Lawrence v. Montgomery 
Gas Co,106 SH 890,88 WVa 352 

Wis —Reinkey v Wilkins, 179 N.W 
751, 173 Wis 615 

Wyo—Heyer v. Hines, 262 P. 1038, 
36 Wyo 58 

6CJ p 631 note 76 


Authority not in writing 

The court may assume that an at- 
torney entering appearance for a 
puty is authorized to do so, although 
his authority is not in writing—Ja- 
cobson v Ashkinaze, 168 NH 647, 
$37 Ill 141, reversing 249 Ill App 
479 


Collateral proceedings 

(1) It has been held or recognized 
that the above rule applies where 
there is a collateral attack on a judg- 
ment or decree—Louth v Woodard, 
236 P 480, 114 Or. 6038-——84 CJ. p 541 
note 85 


(2) Thus the rule applies where 
the collateral attack Is made by the 
party against whom the decree was 
entered, on the ground that the at- 
torney who appeared for such party 
was not authorized to appear—Louth 
v. Woodard, supra—34 CJ p 541 note 
85 


(8) So, where a reguiar attorney 
at law has appeared in the case, and 
such appearance amounts to a sub- 
mission to the court's jurisdiction, 
although process has not been serv- 
ed, it will be presumed in a col- 
lateral procecding that such appear- 
ance was wiih authority from the 
chent—Johnson v. Baumhoff, 18 8 
W (2d) 18, 3223 Mo 1017—State ex 
rel Compagnie Générale Transatlan- 
tique v. Falkenhainer, 274 S'W. 758, 
$09 Mo 224—State v. Muench, 180 
SW 282, 280 Mo. 236. 


One defendant appearing in action in 


proper person 

Even though one defendant appear- 
ed in the action in proper person, 
where, on the hearing on demurrer, 
an attorney appeared for both de- 
fendants, it must be presumed, in the 
absence of any showing to the con- 
trary, that his appearance was au- 
thorized, as every intendment is to 
be indulged in support of the judg- 
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shown.16 The possession by an attorney of the 
instrument on which the action is brought creates a 
presumption of such attorney’s right to bring the 
action.17 


The presumption in favor of the authority of 
the attorney is not conclusive and may be rebutted,18 
and, in general, the party for whom the attorney 
appeared may thereafter show that the attorney ap- 
peared without authority.19 In general, however, 
in the absence of countervailing evidence, the pre- 
sumption becomcs conclusive" As sometimes stat- 
ed, the presumption that an attorney who appears 
for a party 1s duly authorized prevails until it 1s con- 
clusively shown that the aitorney was not authorized 
so to appear."! Jn other words, the authority as- 


ment and an attorney 18 an officer 
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sumed by an attorney at law to act for a party in 
court is valid until disproved; not void until prov- 
ed.22 

The presumption that an attorney, as an officer of 
court, has authority to act for a person whom he 
professes to represent does not arise where an at- 
torney professes to represent a person in a trans- 
action in which any person might act as agent.28 


Appearance of, and action by, corporation. The 
general rule that there 1s a presumption in favor 
of the authority of an attorney applies as well to 
the appearance of a corporation by attorney as to 
that of a natural person.24 Thus there is a pre- 
sumption that an attorney who brings an action in 
the name of a corporation has authority to do so.*5 


ex rel Hawkin v. Edwards, 286 SW | he assumes to represent as recited in 


of the court and occupies a position 
of trust and confidence respecting the 
administration of justice, and 1t must 
be presumed that he will not violate 
his obligation by making an unau- 
thorized appearance—Jones v Bax- 
ter, 197 P 361, 51 CalApp 689 
mecital in judgment record 

Where a judgment record recites 
that an attorney appeared for a par- 
ty, 1t 18 presumed that such appear- 
ance was authorized by such party. 
—Suehr v Hwert & Richter Hxepress 
& Storage Co, 168 NW. 847, 180 
Iowa 518 


14. Ark—Jones v Bank of Com- 
merce of Fort Smith, 199 S W. 108, 
131 Ark 362—Voss v Arthurs, 195 
SW. 680, 129 Ark 143. 

lowa—Carson, Pirie, Scott & Co vy. 
Long, 257 NW 815, 219 Iowa 444. 

Mo—Stiles v Cooter Gin Co, (App) 
74 SW (2d) 1092 

Tex—Rychener v McGuire, (Civ 
App.) 66 S.W (2d) 413 

W.Va—Lawrence v Montgomery 
Gas Co, 106 SE. 890, 88 WVa 352 
—County Court of Tyler County v. 
Duty, 87 ST 256, 77 WVa 17 

Wis—ay,' 1.) vo Wilkins, 179 N.W. 
751, 172 Wis 516. 


Bringang and contnwzug action 

A regulariv practicing attorney, as 
an Officer of the court, is presumed 
to have full authority to bring and 
eontinue an action prosecuted by the 
party represented by him unless the 
contrary is shown —Carson, Pune, 
Scott & Co v Long, 257 NW. 815, 
219 Iowa 444 


Action to recover taxes 

Authority of an attorney under 
Acts (1921) p 676, reenacting Rev. 
St. (1919) § 12944, to bring an action 
to collect taxes on personal prop- 
erty, will be presumed after judg- 
ment, where 1t was not appropriate- 
ly challenged previously, since the 
Superior court will presume that the 
trial court knew that such attorney 
was a duly lcensed attorney.—State 


25, 815 Mo 209 


Contest of will 

Complaint of an attorney contest- 
Ing @ will as attorney for certain 
heirs, under RevyCodes (1921) § 
10029, need not allege that he 1s their 
attorney, this being presumed, with- 
out allegation or proof—In re Muil- 
ler’s Estate, 229 P. 851, 71 Mont. 380. 


An attorney who enters a replevin 
writ 1s presumed to have authonty 
to do so—Edgecomb vy, Lawhs, 140 
A. 182, 136 Me 550. 


17. Reed v. Curry, 35 IL 5386~—6 C 
J. p 681 note 76 [ce]. 


18. Cal—Sullivan v. Dunne, 244 P. 
$48, 198 Cal 1838 

Ga—Hdwards v. Wall, 118 SB. 190, 
168 Ga. 776, answers to certified 
questions conformed to 114 SE 63, 
29 GaApp 107. 

Me —Inhabitants of York Harbor Vil- 
lage Corporation v. Libby, 140 A 
$82, 126 Me. 537 

Miss—dHirsch Bros. & Co. v. R. E 
Kennington Co., 124 So. 344, 155 
Miss 242, 88 ALR. L 

Mont—Union Bank & Trust Co. of 
Helena v Penwell, 42 P.(2a) 457, 
99 Mont 255 

Neb—Kaufmann v. Drexel, 76 N.W. 
559, 56 Neb. 229 

6 CJ. p 633 note 80. 


18. Cal—People v Western Meat 
Co, 110 P 388, 18 CaLApp 6589. 
Miss-—-Hirsch Bros & Co v R. B 
Kennington Co, 124 So. 344, 155 
Miss 242, 8& ALR. Ll. 


20. US—In re Dblnois Fireworks & 
Display Co. (DCIll) 4 F.Supp. 
200. 

Miss—Hirsch Bros & Co v. R B 
Kennington Co, 124 So. 344, 155 
Miss 243, 88 ALR. L 

6CJ p 633 note 79. 


Collateral attack 

On a collateral attack on a separa- 
tion decree the authority of an attor- 
ney to appear for the pergzjon whom 
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the decree is conclusively presumed 
in some jurnsdictions—Barber  v. 
Barber, 223 P. 284, 47 Nev. 877, 389 
ALR 706. 


21. Hidalgo County Drainage Dist. 
No 1 v Magnohe Petroleum Co, 
(Tex Civ.App.) 47 8.W (2d) 875 


22. US—Brown v Arnold, (Mo) 
181 F 728, 67 CCA. 126. 

Or.—Louth v Woodard, 286 P. 480, 
114 Or. 608. 

68 CJ p 683 notes 83-86 


23. Doeller v Mortgage Guarantee 
Co, 171 A. 856, 166 Md 6800 


24 US—Kynerd v. McCarthy, (C 
CATex) 3 F (2d) 32—Drew v. 
Burley, (DCOr) 287 F. 916 

Mich—Norberg v. Heineman, 36 N. 
'W. 481, 59 Mich 310. 

N Y—Attorney General v Guardian 
Mut. L Ins. Co, 77 NY. 272. 

W.Va—Lawrence v. Montgomery 
Gas Co, 106 8 B. 890, 88 W Va. 352 

Wis —Shroudenbeck v. The Phoenix 
Fire Ins Co, 15 Wis 683. 

6 CJ. p 633 note 88. 

Appearance for taking depositions 

outside state 

In an action for personal injuries 
against a foreign corporation, ap- 
pearance by regular attorney at law 
of a state other than the state of 
the forum for the purpose of taking 
depositions outside the state of the 
forum, constituting a submission to 
jurigdiction of the court, would be 
presumed to be by authority of the 
corporation in prohibition proceed- 
ings to prevent the court from pro- 
ceeding further in the cause, on the 
ground of lack of jurisdiction —State 
ex rel Compagnie Générale Transat- 
lantique v. Falkenhainer, 274 SW. 

758, 809 Mo. 224. 


25. Ala —Gaines 
Bank, Minor 51. 

Ark—Jones v Bank of Commerce of 
Fort Smith, 199 SW 108, 131 Arik 
362. 

Iowa —Carson, Pirie, Scott & Co. v. 
Long, 267 N.W. 815, 219 Iowa 444, 
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Such a presumption may, however, be rebutted.26 


Appesrance of, and action by, public or polstical 
enitty. The rule that there 1s a presumption that an 
attorney who appears for a party 1s duly authorized 
applies where an attorney appears for a county?’ 
or a dramage district.28 So, in the case of an ac- 
tion brought in the name of a county, municipality, 
or like entity as plaintiff, the presumption has been 
indulged that an attorney was authorized to rep- 
resent the named plaintiff or to institute the ac- 
tion where such attorney has signed the pleadings*9 
or has instituted the action,®® but the presumption 1s 
rebuttable.31 In the case of an action brought in 
the name of the state as plaintiff, there is no pre- 
sumption that the attorney, other than the attorney 
general or his representative, who appears as at- 
torney for the state has authority to institute the 
action, to appear, and to conduct the trial of the 
case, where, under the governing statute, only the 
attorney general has authority to institute the ac- 
tion 1m question 82 


b. Scope of Authority in General 
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Ie authorized to act for his client In all matters involved 
In the action, at least In so far as his acts affect the 
remedy. 

The authority of the leading counsel in a case to 
control and direct the proceedings therein 1s pre- 
sumed,?® and broadly speaking, there 1s a presump- 
tion that an attorney is authorized to do all such acts 
as are within the apparent scope of his authority, 
for his client in the institution and conduct of an 
action,®4 and, in the absence of a pleading question- 
ing the attorney's acts on the ground of fraud or 
otherwise, such presumption is conclusive?5 As 
sometimes stated, in the absence of a showing to 
the contrary, an attorney is presumed to have au- 
thority to perform, on behalf of his client, all acts, 
m or out of court, necessary or incidental to the 
prosecution and management of the suit, which af- 
fect the remedy only 86 So it has been held or rec- 
ognized that there is a presumption that an attor- 
ney or counsel employed in connection with certain 
litigation has authority to acknowledge service of 
summons or to waive 1t87 or to enter the appearance 
of his client to any pleading or proceeding in the 
case,®8 to give notice to a public officer to release 


In general there i¢ a presumption that an attorney 


Me—Inhabitants of York Harbor 
Village Corporation v. Libby, 140 
A. 882, 126 Me 637. 

Wis —Shroudenbeck v. The Phoenix 
Fire Insurance Co., 15 Wis 700. 

6éC.J p 633 note 88 

Attorney also officer and stockholder 
An attorney who verified pleadings 

for plaintiff corporation and who was 

the secretary and a stockholder of 
such corporation and its attorney for 
general purposes was presumed to 
have authority to maintain the suit 
in question.—Inter City Auto Stage 
Co. v. Bothell Bus Co, 247 P. 1040, 
139 Wash. 674. 


Bringing, filing, and signing bill 

The rule that where a bill in equity 
is brought, signed, and filed by solici- 
tors, the authority of the solicitors 
to represent plaintiff is pmma facie 
presumed applies where @ corporation 
is plamtiff—tInhabitants of York 
Harbor Village Corporation v. Libby, 
140 A. 382, 126 Me. 537. 


28. Gidwitz v. Cohn, 288 Ill App. 
2327 


Plaintiff corporation 

(1) The presumption that an at- 
torney who enters an appearance for 
@ plamtr® corporation was retained 
by the corporation may be rebutted. 
—Gidwitz v. Cohn, 288 IlLApp 227. 


(2) A like rule apphes to the pre- 
sumption that an attorney who 
brings an action on behalf of a cor- 
poration was authorized to represent 
the corporation —Inhabitants of York 
Harbor Village Corporation vy. Labby, 
14@ A. 882, 126 Me. 587, 


27. Hidalgo County Drainage Dist 
No 1v Magnolia Petroleum Co, 
(Tex Civ App) 47 S'W.(2d) 875 


28 Hidalgo County Drainage Dist 
No 1 vv Magnola Petroleum Co, 
supra 


26. Me—Inhabitants of York Har- 
bor Village v Libby, 140 A 382, 
126 Me 687 

Tex —Brite v Atascosa County, (Civ 
App ) 247 SW 878. 

Bil in equity brought, signed, and 

filed by solicitors 

In the case of a suit in equity 
brought in the name of a municipal 
corporation as plaintiff, where the 
bill was brought, signed, and filed 
by solicitors who are officers of the 
court, authority to represent plain- 
tiff was prima facie presumed —In- 

habitants of York Harbor Village v. 

Libby, 140 A. 382, 126 Me. 587. 

Presumption as to authority of city 
attorney to bring an action for, or 
defend an action against, city see 
Municipal Corporations § 2206 [44 
CJ. p 1477 notes 8891], 


30. County Court of Tyler County v 
Duty, 87 SH 256, 77 WVa 17. 


31. Inhabitants of York Harbor Vil- 
lage Corporation v. Libby, 140 A 
882,126 Me 637 


332. State v. Gattavara, (Wash.) 47 
P (2d) 18. 


Action to recover premiums and pen- 
alties for benefit of compensation 
fand 

In an action by the state on behalf 
of the department of labor and in- 
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dustmies to collect premiums and 
pensities for the compensation fund, 
instituted by attorneys employed by 
the department, a presumption that 
the attorney appearing in the case 
had authomty to do so was not 
avallable, since only the attorney 
general could institute such action. 
—State v. Gattavara, (Wash) 47 P 
(24) 18 


33. Stoker v. Stoker, (Tex Civ.App ) 
260 SW. 1076, construing opinion 
264 S.W. 398 


*%. National Bond & Investment Co. 
v. McCoy, (Tex Civ.App.) 268 SW 
1089 


33. National Bond & Investment Co 
ve. McCoy, supra. 


36. Mass—James v. James, 156 N. 
H 745, 260 Mass 19. 

Miss.—Great Atlantic & Pacific Tea 
Co. v. Majure, 168 So. 468 


Making client party to proceeding 
In a proceeding in the probate 
court for the appointment of a trus- 
tee, a corporation became a party to 
the proceeding where its name was 
subscribed to the petition, by its at- 
torney, as a party interested, in the 
absence of a showing of lack of au- 
thority of the attorney.—James v. 
James, 156 NB. 745, 260 Mass 19. 


37, McPike Drug Co y. Wilson, 
(Mo App) 287 B.W. 1044—8 CJ. p 
645 note 18. 


38 King Const. Co v. Mary Helen 
Coal Corporation, 289 8.W. 799, 194 
Ky. 435, 
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property attached at the instance of the client,39 
and to enter into stipulations incidental to the liti- 
gation in connection with which the attorney is 
employed.40 


While ordinarily the power of an attorney to act 
for his client 1n an action 1s to be considered suffi- 
cient until disproved, not void or insufficient until 
proved,‘! the assumption by an attorney at law, even 
if generally retained, of authority to act for his prin- 
cipal outside the due and orderly prosecution, de- 
fense, or conduct of litigation or proceedings in 
courts does not create any presumption of actual au- 
thority so to act,4* and where an attorney assumes 
so to act, his acts must be shown to be within the 
scope of his authority in order to bind his client.4? 

Any presumption in favor of the authonty of an 
attorney to bind his client ceases if the court and 
the other parties are notified of a lack of authority 
before the matter 1s consummated.44 


Pleading. ‘While the pleading of formal allega- 
tions by an attorney may be presumed to be done 
without special instructions from his client,45 in 
respect of setting out a specific cause of action or de- 
fense the attorney is presumed to act under special 
authorization of his client.46 


30. Bronough v. Jones, (Okl) 49 P 
(2d) 715 
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Appoiniinent of other counsel. There is a pre- 
sumption that the nonresident attorney of a person 
named as a party to a proceeding has authority to 
appoint a resident attorney to accept service of no- 
tice of the proceedings involved.4? 


Compromise, settlement, and release. While there 
is authority for the view that, even where an at- 
torney is not authorized, by virtue of his employment 
merely, to make a compromuse, 1t 1s not necessarily to 
be presumed that, if he assumes the right to exercise 
such power, and does exercise it, he acted without 
lawful authority,‘® there is, in general, no presump- 
tion that an attorney who agrees to the settlement, 
for less than the amount due of a claim which was 
placed in his hands for collection, has authority to 
make such settlement.49 Where, however, a com- 
promise made by attorneys who represent the re- 
spective parties has formally been embodied in a 
judgment, it is presumed that the judgment was 
rightfully entered until the contrary is made to ap- 
pear 50 


There is authority for the view that there is a pre- 
sumption that attorneys of record have authority to 
enter into a stipulation which amounts to an agree- 


Miners’ Ore Sampling Co, (CCA./49. Cal—Jones v. Noble, 39 P (2d) 
Colo) 147 ¥ 617 


486, 3 Cal App (2d) 316 
Ga-—Hvans v Atlanta Nat. Bank of 


Justification for release 

Notice from pleintiff’s attorney of 
record to a public officer to release 
property attached at the instance of 
plaintiff 18 presumed to be given with 
plaintiffs authority and is as effec- 
tive to justify the officer in releas- 
ing the property as though given by 
plaintiff himself —Bronough v. Jones, 
(Okl) 49 P (24) 716. 


40. Armstrong v. Brown, (Cal App ) 
54 P (2d) 1118. 

Presumption in supplementary pro- 
ceeding constituting collateral at- 
tack on judgment of authority of 
attorney to stipulate for change of 
venue see Judgments § 425 [34 C.J 
p 541 note 87]. 


41. In re Jones’ Estate, 196 N.W. 
980, 111 Neb 166. 


Claims or prospective claims against 
SSELES 

It was said, after a statement of 
the above rule, that this applies to 
the power of an attorney in dealing 
with claims or prospective claims 
against an estate which he is actual- 
ly engaged in settling —In re Jones’ 
Estate, 195 NW. 980, 111 Neb. 166. 


42. U.S.—Horseshoe Mining Co v. 
Minera’ Ore Sampling Co, (C.C.A. 
Colo ) 147 F. 517 

Miss—B F. Goodrich Rubber Co Yr. 
Holland, 131 So. 882, 159 Miss 346. 


43. US—dHorseshoe Mining Co. v. 


Miss—B F Goodrich Rubber Co. v 
Holland, 181 So 882, 159 Miss 846 


44 Broecker v. Moxley, 28 P.(2d) 
409, 186 CalApp 248. 

45. Clarke v Taylor, 168 NE. 806, 
269 Mass 3386 

46. Clarke v. Taylor, supra. 

Presumption of preparation under 

plaintifi’s instruction 

Declaration drawn by attorney 

might be presumed to have been 

prepared under instructions —Peck 

wv New Hmgland Telephone & Tele- 

graph Co., 114 NB. 674, 225 Mass. 

464, 

47. Rivkin v. Niles, (Minn) 263 N. 
W. 920 


The rule was appled where an at- 
torney who acted as attorney for the 
mortgagee in foreclosing a mortgage 
subsequently became a nonresident 
and thereafter appointed a resident 
attorney to accept service of papers 
in a proceeding by the mortgagor to 
extend the time to redeem from the 
foreclosure sale~—Rivkin v. Niles, 
(Minn ) 263 N.W. 920. 


48. Okl—St Lows &S F R. Co. v. 
Leger Mull Co, 155 P. 599, 58 Okl 
127. 

Tex—Hast Line & R R R. Co. Vv. 
Scott, 10 SW. 99, 72 Tex. 70, 18 
4m.8.R. 768. 
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Jacksonville, Fla, 95 SHI 219, 147 
Ga. 631. 

Yll—Brooks v. Kearns, 86 DL 547 

Mich—People’s State Bank for Sav- 
ings v Bloch, 227 NW. 778, 249 
Mach 99. 

Okl—Hamberger v. White, 154 P. 
576, 64 Okl 73@—Scott v. Moore, 
152 P. 828, 52 Okl. 200. 


Acceptance of payments 

Hven if an attorney accepted the 
principal, interest, and costs on a 
fier: facias based on a judgment on 
a note, and agreed with the maker 
not to collect attorney's fees pro- 
vided for therem, such agreement 
would raise no presumption that the 
attorney was authorized by his client 
to make such settlement —Dvans v 
Atlantic Nat. Bank of Jacksonville, 
Bila, 95 S.H 219, 147 Ga 621 


50. Cal—Nielsen v. Himerson, 6 P. 
(24) 281, 119 CalApp 214 

NC—Ohavis v. Brown, 98 SH. 471, 
174 N.C 133. 

Tenn—Memphis Cotton Press & 
Storage Co. v. Hanson, 4 Tenn.App. 
293. 

Tex—Dunlap v. Villareal, (Civ App.) 
91 S.W.(2d) 1124. 

Presumption as against collateral at- 
tack of judgment of authority of 
attorney to compromise suit see 
Judgments § 425 [34 CJ. p 641 
note 86]. 
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ment for the final disposition of the case;52 and it 
has even been held that an attorney who has appeared 
and entered into a stipulation for a party will be pre- 
sumed to have authority to do so although he 1s not 
the attorney who instituted the action for the party.54 


Where an attorney represents several fire insur- 
ance companies in connection with the settlement 
of a loss resulting from the same fire and such com- 
panies do not have identical interests, there 1s no in- 
ference that everything done by such attorney was 
done by him for each of the companies 53 


There is no presumption that an attorney has 
authority to enter into a stipulation by which the 
amount of alimony payable under a court order to 
his client as plaintiff in a separation action is re- 
duced.54 

Consent to, confession of, or offer of, judgment. 
There is a presumption that an attorney of record 
has authority to make an offer to the adverse party 
to take judgment against such attorney’s client,56 
and that an attorney who consents to a judgment 
against his client is authorized to give such consent.56 
The rule applies on a motion by the party against 
whom the judgment was entered with his attor- 
ney’s consent, to set aside such judgment.5? 


On a motion by defendant to set aside a judgment 
by confession against him entered after proceedings 


S1. State v. Superior Court in and 
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512—Cocke v. Wilson, 184 So 686, 
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in open court, there is a presumption that the at- 
torney who confessed judgment on behalf of de- 
fendant, was an attorney of some court of rec- 
ord,58 


e. Continuance of Relation or Authority; Acts 
after Judgment 


Subject to certain limitations, there Is a presumption 
of the continuance of the relation of attorney and client 
and of the authority of such attorney where such re- 
lation is shown once to have existed. 


Where the relation of attorney and client is shown 
to have existed 1n a particular case or litigation, there 
18 a presumption of the contmuation of such relation, 
in the absence of a showing that the relation has been 
terminated or discontinued.59 ‘While, according to 
some cases, there 1s a presumption that the retainer 
does not extend to proceedings taken after the entry 
of the decree, for its enforcement,®9 under some 
conditions at least the rule that there 1s a presumption 
of the continuance of the relation and of the au- 
thority of the attorney has been applied or recog- 
nized in respect of contmuance after judgment 61 
In any event, there is not a presumption in every 
case that the relation of attorney and client ceases 
after entry of judgment 82 


There is authority for the view that the fact that 
an attorney appeared for a party and obtained the 
vacation of an order for the examination of such 


authority of the attorney has heen 


for Clallam County, 276 P. 98, 151 
Waah. 413. 


Stipulation as to settlement and dis- 
miseal 


(1) There is a presumption that an 
attorney had the consent of his client 
in signing a stipulation which agreed 
to a dismissal of the action and 
which recited that the subject mat- 
ter had been adjusted and settled by 
the parties —Hill v. Wilson, 250 P. 
840, 119 Or. 636. 

(2) Such presumption is disputable 
and may be overcome by proof in a 
direct proceeding to set aside the 
unauthorized act, brought promptly 
on the discovery of such act.—Hill v. 
Wilson, supra. 

58. Nielsen v. Hmerson, 6 P.(2d) 281, 

119 Cal App. 214 
83. Kitch v. Northwestern Nat. Ins 

Co., 207 N.W. 716, 189 Wis 878. 


54. Hallow vy. Hallow, 193 N.Y.S. 
460, 200 App Div. 642. 


55. Parr v. Chicago, B & Q. R Co. 
184 SW. 1169, 194 Mo App. 416. 
Presumption of attorney’s authority 
to confess judgment in a justice of 
the peace court see Justices of 
the Peace § 106 [6 CJ. p 646 note 
$3]. 

56. Miss—dHurat v. Gulf States Cre- 
osoting Co, 141 So. 346, 163 Miss, 


161 Miss 1. 

Mo—Parr v. Chicago B &Q R Co, 
184 S'W. 1169, 194 MoApp 416 
N C-—Southern Chemical Co v. Bass, 

95 SH 766, 175 NC 426—Garda- 
ner v. May, 89 SH. 955, 172 NC 
192. 
Tex.—Dyer v. Johnson, (Civ.App.) 19 
§'W.(2d) 421. 
6 CJ. p 646 note 33. 
Judgment against plaintiff 
The rule applies where a judgment 
is entered against plaintiff’ with the 
consent of plaintif’s attorney — 


indulged in upholding the validity of 
a judgment entered on consent of at- 
torneys who appeared for a munici- 
pal corporation in the absence of a 
showing of fraud or want of author- 
ity —Strand Imp Co. v. City of Long 
Beach, 161 P 975, 178 Cal 765. 


57. Miss—Hurst v. Gulf States 
Creosoting Co, 141 So. 346, 1638 
Miss 612 

N C—Southern Chemical Co. v Bass, 
95 SH 766, 178 NC 42¢—Gardner 
v. May, 89 SB. 955, 172 N.C. 192 


Flurat v. Gulf States Creosoting Co.,|58 Bowman v. Powell, 127 TiLApp. 


141 So. 346, 168 Miss. 513. 


against defendant 
The rule applies where a judgment 
is entered against defendant with the 
consent of his attorney —Southern 
Chemical Co v. Bass, 95 SE. 766, 175 
N.C. 426—Gardner v. May, 89 SBD 
955, 172 NC. 192 


Presumption as to good faith 
The attorney is presumed to have 
acted in good faith and not to have 
betrayed the confidence, or sacrificed 
the rights, of his client —Gardner v. 

May, 89 8 BH. 955, 172 NC 193. 
mntry of judgment on consent of at- 
torneys for municipal corpors- 
tion y 
The presumption in favor of the 


&80 


114. 


59. Cal—Dodd v. Tibbetts, 244 P. 
1081, 198 Cal 838 

Md —Harris v. Harris, 152 A. 359, 159 
Md 634 

Mo—Southard v. Nelson, 43 Mo App 
210 

Va—Lockard v. Whitenack, 144 8 EH. 
606, 151 Va. 148. 


60. Ransom v. Sutherland, 9 N.W. 
530, 46 Mich. 489—-6 CJ. p 672 note 
60 


61. Cal—Dodd v. Tebbetts, 244 P. 
1081, 198 Cal. 333. 

Md —Harris v. Harris, 152 A. 359, 159 
Md. 624. 


62. People ex rel. Lax y. Ehler, 187 
NEL 680, 868 TLL. 596. 
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party in supplementary proceedings does not neces- 
sarily warrant a presumption that the attorney is 
representing such party several months later.6? 


Release and satisfaction of judgment. Under cer- 
tain circumstances at least, there is a presumption 
that an attorney who entered satisfaction of a judg- 
ment, on receipt of the full amount of the judg- 
ment, acted by authority 64 It has been held, how- 
ever, that there 1s no presumption that plaintiff's at- 
torney has authority to release and satisfy a judg- 
ment against defendant by consenting to the release 
and discharge of defendant from custody under a 
writ of capias ad satisfaciendum.65 


Reopening or vacaiimg judgment. There is au- 
thority for the view that the court may assume the 
authority of an attorney to act for his client in con- 
senting to the reopening of a judgment, in the ab- 
sence of any objection on the part of the client,6é 
and that there is not necessarily a presumption that 
the relation of attorney and client had ceased on en- 
try of judgment so as to render improper service 
on the attorney of notice of a petition to vacate the 
judgment.67 
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attorney who acts In connection with an appeal have 
been Indulged. 


There 1s authority for the view that there is a 
presumption that an attorney of record for a party in 
the lower court has authority to take an appeal,®8 
and this presumption will prevail in the absence of 
a sufficient showing that such authority 1s lack- 
ing 69 So also certain presumptions have been in- 
dulged in favor of the authority of the attorney to 
do certain acts in perfecting an appeal.70 


The right of an attorney to sign a waiver of serv- 
ice of a writ of error may be presumed 1n the ab- 
sence of a showing to the contrary.7! 

It may be presumed that an attorney who briefed 
an appeal for appellee had authority to do so, in the 
absence of a showing to the contrary.?¢ 

In considering the authority of an attorney to 
move to dismiss an appeal, the court gave effect to the 
presumption that an attorney is presumed to have 
authority in the absence of a showing to the con- 
trary. 78 


§ 74. Objections to Authority and Demand of 


d. Appeal 


Various presumptions in favor of the authority of an 


63. McBrien v. 166 NYS 
445 

6 Miller v Preston, 25 A. 1041, 
154 Pa 68 —Netter v Logan, ill 
Pa Super 143—Summerville iv. 
Galey, 45 PaSuper. 62—Trostle v. 
Harbaugh, 16 PaDist & Co 18— 


6 C.J. p 655 notes 66, 67. 


6S. Seitovitzs v. London, 229 N.W 
590, 249 Mich. 567 


66. Hookey v. Greenstein, 104 N Y 8. 
621, 119 App Div. 209 


67. People ex rel Lax v. Dhler, 187 
NE 680, 353 TIL 596. 


6s. Cal—United States of Mexico v 
Rask, 298 P 108, 109 CalApp 497 
Wyo—Heyer v Hines, 252 P. 1028, 
86 Wyo 58. 
Appeal by one of several defendants 
Where two defendants appeared by 
the same attorney, the court assumed 
that, in respect of acts done by the 
attorney in connection with an ap- 
peal by one defendant from a judg- 
ment against both, the attorney con- 
tinued as the attorney of record of 
both defendants, including the de- 
fendant who did not appeal, and held 
that the acts of the attorney were 
binding on both defendants —Dodd v. 
Tebbetts, 244 P. 1081, 198 Cal. 338 


68. Cal—United States of Mexico v 
Rask, 293 P. 108, 109 CalApp 497. 

Wyo—Heyer v. Hines, 252 P. 1028, 
386 Wyo 653. 


Miller, 


Presumption cannot be over. 
thrown by a mere absence of ervi- 


7 O.J.8.—56 


Proof 
a. In general 


dence as to the attorney’s actual au- 
thority in the premises—Heyer v. 
Hines, 252 P 1028, 36 Wyo 658. 


70. Huntzinger v. Devlin, 80 Pa Su- 
per 187 


Wotice of 

(1) Some cases hold that, where a 
notice of appeal is signed by an at- 
torney, the presumption is that he 
had authority to take such action.— 
Title Ins. & Trust Co. v. Cahfor- 
nia Development Co, 143 P 728, 168 
Cal 397—United States of Mexico v 
Rask, 298 P 108, 109 CalApp 497— 
Union Bank & Trust Co of Helena 
v Penwell, 42 P.(2d) 457, 99 Mont 
255—Ruhle v Caffrey, 174 A 204, 118 
NiLaw 240, reversed on other 
grounds 180 A 834, 115 NJ Law 617 
——-Heyer v Hines, 252 P. 1028, 36 
Wyo 653—6 CJ p 658 note 46 


(2) Such presumption can be over- 
come only by clear proof—Unuited 
States of Mexico v. Rask, supra— 
Union Bank & Trust Co. of Helena v. 
Penwell, supra—Heyer v. Hines, su- 
pra—6 CJ. p 653 note 47, 


(8) And especially is this true if 
supported by the affidavit of the at- 
torney bimself—Ring v Chas. Vogel 
Paint, etc, Co, 46 Mo App. 874. 
Printing of paper books 

When an attorney has been acting 
for defendant up to judgment, and 
defendant acts with the attorney in 
the taking of an appeal, and the at- 
torney orders the printing of the pe- 
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b. Method of raising objection 


per books required by the rules of 
the appellate court, there is a pre- 
sumption that the attorney 1s acting 
under authority of his chent —Hunt- 
singer v. Devlin, 80 Pa Super. 187 


Signing bond for suxeties 
As against objection to the suf- 
ficiency of a bond, given in connec- 
tion with an appeal from an award 
of commuss1ionei:s in condemnation 
proceedings, attorneys by whom 
names of sureties weie signed there- 
to are presumed to be authorized to 
do so—Dysart v. Wichita Falls, R 
& Bt W. Ry. Co., (Tex Civ.App ) 220 
S.W. 277. 
Stipulation for deposit of certificate 
of depost: in lieu of undertaking 
There was a presumption that the 
attorney for appellant had authority 
to enter into a stipulation for the de- 
posit of a certificate of deposit in 
leu of a stay bond——Armatrong V. 
Brown, (CalApp.) 54 P (2d) 1118. 
71, Brann v. Pool, 272 8.W 691, 808 
Mo 3809 
72. Alsmeier v. Adams, 109 NE 58, 
62 Ind App 219, denying rehearing 
105 NH 1038, 62 Ind App 219. 
7a. Interdiction of Erichson, 90 So. 
2365, 149 La. 895. 
Attorney who withdrew from case in 
lower court 
The above rule was applied not- 
withstanding the attorney who made 
the motion to dismiss on behalf of 
appellants had withdrawn from the 


§ 74 
a. In General 


On due and timely objection made in the proper 
court as to want of authority and demand for proof, 
a showing of an attorney's authority may be required. 


In general, an attorney will not be required to show 
his authority unless it 1s properly called 1n question 
by a party to the proceeding or by the court,74 and 
it has been said that an attorney who appears in a 
court of record as representative of a party litigant 
may not, in general, be required to prove his author- 
ity, except at the stance of the court and his cli- 
ent.76 A mere request to show authority is not or- 
dinarily sufficient for this purpose, attorneys not 
being bound to gratify the opposite party with a sight 
of their authority on slight or frivolous grounds ,76 
and a rule on an attorney to show his authority will 
not be granted on a mere suggestion 77 


Notwithstanding the presumption in favor of an 
attorney’s authority (supra § 73), it 1s necessary that 
the authority of the attorney shall be shown when it 
18 properly questioned,78 and there is a well recog- 
nized discretion in the court to call for proof of such 
authority when it sees fit.79 So, in general, either 
party to a suit may question an attorney’s right to 
represent his alleged client.89 Thus, defendant may 
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to institute or prosecute the action.81 The party for 
whom the attorney professes to act may, of course, 
question the authority of the attorney and require a 
determination as to such authority.®2 


While under certain circumstances a stranger to 
the record cannot make such an obyection,8® there 
1s authority for the view that the court has inherent 
authority to call for proof of an attorney’s authority, 
even though the mformation which raises the ques- 
tion as to such authority comes from a stranger. 


Persons who deal with an attorney in a transac- 
tion in which the attorney represents that he acts 
for another may demand evidence of the attorney's 
authority, where the transaction 1s one in which 
any person might act as agent.85 


Scope of authority. The right of a third person 
to assert the lack of authority of an attorney m 
respect of certain acts by him connected with the 
affairs of his client has been denied,®6 especially 
where the client has ratified the act of his attorney.87 


Appeal The appellate court may in a proper case 
permit the questioning of the authority of an at- 
torney to take an appeal,88 and in general the re- 
spondent or appellee may question such authority.89 


question the authority of the attorney for plaintiff 


case in the lower court, as attorney 

for one of the appellants —Interdic- 

tion of Erichson, 90 So. 285, 149 La. 

895. 

74. Miller v Continental Assur. Co., 
134 8'W. 1003, 233 Mo 91, Ann Cas 
1912C 102—6 CJ p 633 note &3 

75. Stiles v Cooter Gin Co., (Mo. 
App ) 74 SW (2d) 1092. 


7@. Danville, etc, R Co v Rhodes, 
36 A. 648, 180 Pa 167—6 CJ. BD 
638 note 84. 

77. Willams v Uncompahgre Canal 
Co., 22 P 806, 18 Colo 469 


78. Gulf Coast Motor Dxpreas Co v. 
Lott, 157 So 469, 171 Misx 221 


An attorney may be required to 
show his autholity when it 1s prop- 
erly challenged —Gulf Coast Motor 
Expross Co. v Lott, 157 So. 469, 171 
Miss. 221 


Showing express authority 

When an attorney's authority to 
represent a chent 18 properly ques- 
tioned, express authormty must be 
shown for such right of representa- 
tion—McPike Drug Co. v. Wilson, 
(Mo App ) 287 SW. 1044. 


Proof lack of authority 
Where the proof indicates that an 
attorney may not be authormszed to 
represent a party, the court should 
require evidence of authorization or 
strike his appearance and papers 
served by him—O. G. Orr & Co v 
Firemen’s Fund Ins Co, 2583 NYS 
2, 141 Mise 3380, reversed on other 


grounds 256 N Y.S. 79, 235 App Div 
L 


79. McPike Drug Co. v Wilson, 
(Mo App) 2387 SW. 1044—6 CJ. p 
684 note 96 

Authority questioned by adverse par. 

ty or stranger 

Where the court obtains informa- 
tion, either from an adveise party or 
from a stranger, which raises a doubt 
as to the authority of an attorney 
to act for a party, the view has been 
expressed that it 1s largely a matter 
of discretion with the court as to 
making any inquiry—McPike Drug 

Co v Wilson, (Mo.App) 287 S.W 

1044—unhall v. Mitchell, 168 S.W. 

912,178 MoApp 494 

Proof in record 
The requirement that an attorney 

file proof of hig authority becomes 

academic, where such proof is con- 
tained im the record—First Nat 

Bank v. Plimpton, 208 N.YS 102 

90. US—TIn re Retail Chemists Cor- 
all (CCA.Conn) 66 FB (2a) 

05. 

Mont.—Onion Bank & Trust Co of 
Helena v Penwell, 42 P (2d) 457, 
99 Mont 255 

Wis —Peplinsky v Billings, 252 N. 
W 342, 2138 Wis 661. 

6 CJ. p 634 note 7. 


sl. Ky—Commonwealth v. Roberta 


Coal Co,, 216 SW. 584, 186 Ky 394.|8% In re Foust’s 


Wis.—Peplinsky v. Billings, 252 N. 
W 342, 213 Wis 661, 
6CJ. p 634 note 96. 
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82. McPike Drug Co v. Wilson, (Mo 
App.) 287 S.W 1044—Munhall v 
Mitchell, 163 SW. 912, 178 Mo App 
494 

83. Bryans v. Taylor, Wright, 245—~ 
6CJ p 685 note 8. 

8& McPike Drug Co v. Wilson, (Mo. 
App) 237 SW 1044—-Munhall v. 
Mitchell, 163 SW. 912, 178 Mo App 
494. 


85. Doeller v. Mortgage Guarantee 

Co, 171 A. 856, 166 Md 600. 
Reliance on attorney’s representa- 

tious 

In such case persons dealing with 
the attorney are not entitled to rely 
on his representations as to his au- 
thority —Doeller v Mortgage Guai- 
antee Co, 171 A 856, 166 Md. 500. 


ee. Ala-—-Pond v. Lockwood, 8 Ala 
669 
Ga—Hirsach v. Fleming, 31 S.H 9, 
77 Ga 694, 
Assignment of judgments 
The assignment of a judgment by 
an attorney was valid as to the judg- 
ment debtors and their terre-tenants, 
the assignor being the only one who 
could object—Hay v. Elillegass, 119 
A. 588, 275 Pa 497, certiorari denied 
Hillegass v Rohm, 48 § Ct. 705, 262 
U.S. 758, 67 L.Hd 1218. 


87. Pond v. Lockwood, 8 Ala 669 


Guardianship, 
(Minn ) 262 N.W. 8765. 

89. United States of Mexico v. Rask, 
293 P. 108, 109 Cal App. 497. 
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The right of respondent to deny the authority of an 
attorney to take an appeal for the adverse party 
has been denied, where respondent asserts the author- 
ity of the attorney to file the action below, in order 
to support the judgment appealed from, in favor of 
respondent who was defendant below, in the ab- 
sence of a showing of change of authority after 
the entry of yudgment.99 The right of certain ap- 
pellants to assert the lack of authority of an attor- 
ney to represent another named appellant has been 
denied, where such appellanis have no personal 1n- 
terest in the appeal in view of the fact that no judg- 
ment was rendered against such appellants in the 
lower court, from which an appeal would hie 91 


Prosecuting claim under Workmen's Compensation 
Act. The view has been taken that an industrial 
board may properly require an attorney to make 
proof of his authority to prosecute a claim for com- 
pensation under a workmen’s compensation act, 
where the application for compensation 1s made on 
behalf of a person who 1s not a resident of the Unit- 
ed States and who is not present when the applica- 
tion is filed or at the hearing.®3 


Loss of right to object. The circumstances may be 
such as to prevent a party's taking the position that 
the attorney who entered his appearance for such 
party had no authority to represent him and that 
such attorney was not the attorney of record.93 The 
fact that the attorney for defendant enters into a 
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stipulation with the attorney who appears for plain- 
tiff relating to the preparation of, and the practice 
in, the action may constitute a waiver by defend- 
ant of the objection as to the authority of plaintiff's 
attorney to bring and maintain the action 94 


Tune of making objection or demand. Ordinarily, 
an objection based on want of authority of an at- 
torney should be made promptly®5 or at the earliest 
opportunity,96 preferably at the term at which ap- 
pearance 1s first made;9? otherwise, according to 
some authorities, the adverse party waives the want 
of authority and consents to the appearance of the 
attorney.98 Furthermore, a party may lose his right 
to question the appearance for him of an attorney 
by fa:lure to dissent and to raise the objection with 
due diligence 99 In respect of the power of the 
court to require a showing of authority, however, 
the view has been taken that the trial court, or the 
appellate court has power, at any stage of the case, 
to require an attorney to show his authority to ap- 
pear.2 


The application for plaintiff’s attorney to show 
authority should, ordinarily be made before a plea 
has been filed.2 Defendant’s attorney may, however, 
be required to show his authority, even after he has 
filed a plea at plaintiff's demand.® 


The authority of an attorney to represent his al- 
leged client cannot ordinarily be questioned at the 


90. United States of Mexico v. Rask, 
supra. 

91. Miller v. Continental Assur. Co. 
of America, 184 SW. 1008, 233 Mo 
91, AnnCasi912C 102-6 C.J. p 
635 note 8 [a]. 

92. Kuratnik v. Illinois Steel Co, 
169 NH. 698, 87 Ind App 367. 


98. Madden v. Madden, 192 
665, 222 Mich 404 


Secret agreement between party and 


attorney 

A. Ltigant having no way of know- 
ing who reprosents the adverse par- 
ty except by the record, any secret 
or private agreement between such 
adverse party and his attorney would 
not be binding on such litigant, and, 
in the absence of any stipulation or 
order of substitution, such adverse 
party should not be permitted to say 
that his attorney of record does not 
have authority to represent him — 
Madden v. Madden, 192 N.W. 665, 222 
Mich. 404, 


4. Arrington v. Sizemore, 48 S.W. 
(2a) 699, 241 Ky. 171. 


98. Colo—Williams v. Uncompahgre 
Canal Co, 22 P 806, 18 Colo 469 

Pa—Kissick v. Hunter, 39 A. 88, 
184 Pa 174. 

6CJ p 685 note iL 


N.W. 


96. In re Miller's Hstate, 229 P. 851, 
71 Mont %830—Muissoula Belt Line 
Ry Co v. Smith, 193 P. 629, 58 
Mont. 482 


97. Mitchell v Church of Christ at 
Mt Olive, 122 So 841, 219 Ala. 332 
—§ CJ p 685 note 12. 


96. In re Muller's Estate, 229 P. 861, 
71 Mont. 330—Muissoula Belt Line 
Ry Co v. Smith, 198 P. 539, 58 
Mont. 432—6 CJ. p 6365 note 13. 


Baising question collaterally after 
three years 

‘Where receivers were appointed on 
a bill by a simple contract creditor 
and defendant's answer admitting 
that plaintiff was entitled to the re- 
lief prayed, one not a party to the 
bull could not avoid the effect of the 
answer, in giving the court jurisdic- 
tion to appoint a receiver, by claim- 
ing for the frat time and collaterally, 
three years after the answer was 
filed, that it was not verified, and was 
signed by the attorney —Merchants’ 
Bank & Trust Co v. Phug, (CCA 
Wis) 6 F (2d) 385, certiorari denied 
46 8Ct 101, 269 US. 572, 70 LHd 
418, 
99. Bogardus v. Lavingston, 2 Exit 

(NY) 236 
1. Pueblo of Santa Rosa v. Fall, 47 

§ Ct 361, 278 US 315, 71 LEHd 658, 
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reversing 56 AppDC. 259, 12 F. 
(2d) 832, certiorar granted 47 5. 
Ct 106, 273 US 678, 71 LEd 836. 


Authority of plaintifi’s couzusel 

(1) It has been said that the gen- 
eral rule seems to be that at any 
stage of the proceedings, when it is 
properly suggested to the court that 
s party plaintik® is represented by 
unauthorized counsel, the court may 
call on such counsel to show his au- 
thomty —Walker v Sutherland, 299 
P. 836, 186 Or 355, certorar: denied 
62 SCt 30, 284 US. 649, 76 L.Ed. 
651. 


(3) The authority of an attorney 
appearing for the alien property cus- 
todian to malntain sult may be 
questioned at any stage of the case 
and the attorney required to show 
his authority.—Sutherland v. Inter- 
national Ins. Co of New York, (CC. 
ANY) 48 F (2d) 969, certiorari de- 
mied 561 SCt 103, 282 US 890, 75 L. 
Ed 785—Sutherland v. International 
Ins Co. of New York, (CCAN.Y ) 
48 F (2d) 972, certiorari demed 61 S. 
Ct. 108, 282 US. 890, 75 LEd 786. 


2 Doev Abbott, 44 So 687, 1562 Ala 
243, 126 Am.S.R 30—6 C.J. p 635 
note 14. 


3 Westbrook v. Blood, 15 N.W 644, 
50 Mich 443. 
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trial4 It has been held, however, that it is within the 
discretion of the trial court to postpone a decision as 
to the authority of an attorney to bring an action 
as attorney for the named plaintiff until final hear- 
ing on the merits.5 


After final judgment, only the party who was not 
properly represented can take advantage of an un- 
authorized appearance by an attorney;® the judg- 
ment debtor who has properly been represented can- 
not object to the judgment on the ground that the 
judgment creditor was not represented by an attor- 
ney who was authorized to represent such creditor.” 

Taking, or representation on, appeal. An objec- 
tion to an attorney’s authority to take an appeal must 
be made by respondent at the earliest possible mo- 
ment; otherwise the objection is waived.® Since, 
however, respondent is entitled to rely on the pre- 
sumption that the taking of the appeal was author- 
ized (supra § 73) until advised to the contrary,® an 
objection is timely and there is no waiver where such 
objection is made promptly after respondent ac- 
quires knowledge of the want of authority.10 

An appellant, on whose behalf an appeal has been 
taken by an attorney, must urge the attorney’s lack 
of authority promptly on learning that the appeal 
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has been taken, and, if he does not, he is estopped 
from objecting to the attorney's lack of authority 
after judgment has gone against him in the appellate 
court.11 


Jurisdiction to determine. 'The court where the 
wrongful appearance was entered or the unauthoriz- 
ed suit brought is the proper tribunal to pass on the 
question of authority.12 


Where an attorney acknowledges service on a 
bill of exceptions for a party without bemg em- 
ployed by such party, the appellate court does not 
have jurisdiction to try the issue as to whether or 
not such acknowledgment was authorized.18 


b. Method of Raising Objection 


In general, the proper method to raise an objection 
based on want of authority of an attorney to appear is 
by a proper motion or petition directly ralsing the ques- 
tion. 

In general, the rule seems to be that the authority 
for an attorney to appear may not be called into ques- 
tion except by a motion or petition made directly 
for that purpose.4# In any event, a proper method 
of raising the question as to the authority of the 
attorney 1s a motion,+5 as, for example, a motion to 


4 Doe v. Abbott, 44 So. 637, 162 
Ala 243, 126 AmSR 80. 


meanon for rule 

It js the proper practice to raise 
the question as to an attorney's au- 
thority to bring an action by motion 
(infra b herein) and not at the trial, 
because the question is one of prac- 
tice and is not an issue in the ac- 
tion—O G Orr & Co v Fireman's 
Fund Ins Co, 253 NYS. 2, 141 Mise 
380, reversed on other grounds 266 
N.Y.S 79, 235 App Div. 1. 


BS. Pueblo of Santa Rosa v Fall, 47 
Sct 361, 278 US. 3156, 71 LEd 
658, reversing 58 AppDC. 259, 12 
F (3d) 832, certiorari granted 47 
Ct 106, 2738 US 678, 71 LBA 836 


@ Walker v. Sutherland, 299 P 3365, 
136 Or 8855, ceruuozaz denicd 5&2 8 
Ct 80, 284 US 649, 76 Lid 651. 

7 Walker v Sutherland, supra 

8 Union Bank & Trust Co of Hele- 
na v. Penwell, 42 P (3d) 457, 99 
Mont. 2565 


®& Union Bank & Trust Co. of 
Helena v. Penwell, supra. 


10, Union Bank & Trust Co. of 
Helena v. Penwell, supra 

11. Great Atlantic & Pacific Tea Co 
v. Majure, (Migs.) 168 So. 468. 


12, Iowa—Erause v. Hampton, 11 
Iowa 467. 

Mich —Dehn v Dehn, 186 NW. 4653, 
170 Mich 407 

Mo—Muiller v Continental Assur Co, 
134 S.W. 1008, 238 Mo. 91, 98, Ann. 


Casi912C 102—Clark v. Holliday, 
9 Mo. 711 


Trial court 

Dete1mination of the actual exist- 
ence of the presumed authority of an 
attorney attempting to act for an in- 
sane client rests with the trial court 
—Sullivan v. Dunne, 244 P. 343, 198 
Cal 183 


13. Hdwards v. Wall, 113 SE 190, 
153 Ga. 776, answers to certified 
questions conformed to 114 8.5. 63, 
29 Ga App. 107. 


Remedies avallable 

The right of the party aggmeved 
in an action in damages against the 
attorney for any loss or injury sus- 
tained by reason of such attorney's 
unauthorised appearance, or by a pe- 
tation in equity in the superior court 
to set aside any judgment against 
such party in the higher court m 
consequence of such unauthorized ac- 
knowledgment of service —HKdwards 
v. Wall, 118 SH 190, 153 Ga. 776, 
answers to certified questions con- 
formed to 114 SH. 68, 29 Ga.App 
107. 


14 N.Y.—Institute of Educational 
Travel v. Binkerd, 153 NY.S 427, 
90 Miac. 325 

Pa—Daron v. Prudential Ins. Co. of 
America, 26 Pa Dist. 69L 

6 CJ. p 685 note 18. 

Reason for rule 
It 18 the proper practice to raise 

the question as to an attorney's au- 

thority to bring an action by motion, 
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because the question is one of prac- 
tice and 18 not an issue in the ac- 
tion—-O. G. Orr & Co v. Fireman’s 
Fund Ins Co, 253 NYS 2, 141 Misc 
830, reversed on other grounds 3256 
N.YS 79, 286 App Div. 1. 


Authority to commence sction 

(1) The proper procedure for de- 
fendant to question the authority of 
counsel representing plaintiff to in- 
stitute or prosecute the action is by 
@® motion supported by affidavit — 
Chesapeake & O Ry Co v Common- 
wealth, 225 SW. 145, 189 Ky 465. 


(2) The authority of an attorney, 
appearing for a corporation in an ac- 
tion brought in the name of the cor- 
poration as plaintsf must be ques- 
tioned by motion —lInstitute of Hidu- 
cational Travel v Binkerd, 153 N Y.S 
427, 90 Miso $265. 


Statutory provisious 

Where an attorney signed the 
pleadings on behalf of a county in a 
suit brought in the name of a coun- 
ty as plaintiff, no attack could be 
made on such attorney’s authority to 
represent the county, in the absence 
of a motion under Vernon’s Sayles’ 
Civ St Annot (1914) art 385, in writ- 
ing under oath stating that defend- 
ant believed that such suit was in- 
stituted against defendant without 
authority on the part of plaintiffs 
attorney —Brite v. Atascosa County, 
(TexCiv App) 247 SW. 878. 
18. Mitchell v. Church of Christ at 

Mt. Olive, 122 So. 341, 219 Ala. 323 

— 6 CJ. p 685 note 18, 


7 CJS. 


vacate the appearance!® or to dismiss the action,!7 
or for an order requiring that authority be shown.!® 


The question as to an attorney’s authority to rep- 
resent an alleged client may not, as a general rule, be 
raised by demurrer!® or by motion to strike the plead- 
ing filed by such attorney.2® While there is author- 
ity for the view that the question as to an attorney's 
authority to bring an action for another may, under 
certain circumstances, be raised by plea,*! usually 
the question as to an attorney’s authority may not be 
raised by plea or answer." 

Questions as to the right to open or vacate a judg- 
ment on the ground of invalidity because of the 
unauthorized appearance of an attorney are con- 
sidered in section 267 of the title Judgments [34 
C.J. p 272 note 72-p 274 note 78], questions as to 
the right to assert, on a collateral attack on a judg- 
ment, the want of authority of an attorney to appear 
for, or to represent, an alleged client in the action 
in which the judgment was rendered are considered 
in section 424 of the title Judgments [34 C.J. p 537 
notes 68-70]. 

Affidevits. There is authority for the view that a 
motion or petition to require a showing of the au- 
thority of an attorney to appear should be supported 
by an affidavit®8 showing, in the first instance, prima 
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facie a want of authority (infra § 76 c). In some 
jurisdictions, however, the view has been expressed 
that the showing of reasonable cause in support of 
the motion must be by affidavit or otherwise,** and, 
therefore, it has been held that an affidavit is not 
absolutely essential; something short of an affi- 
davit may constitute a sufficient showing to justify 
the granting of an order requiring an attorney to 
produce and prove his authority.25 


The affidavits should state facts showing why the 
motion should be granted,26 and it is not enough to 
alleze generally, on mformation and belief, that 
the attorney acts without authority.27 


Notice. There should be notice of the motion, and 
an ex parte request for a rule for an attorney to show 
his authority has been held bad.28 


§ 75. Disclosure of Client’s Name, Residence, 
and Address 

The court may compel an attorney to disclose the 

name and residence of his client, In a pending action or 
proceeding. 

The court has a right to compel an attorney to 

disclose the name and residence of his alleged cli- 

ent,29 where such disclosure is necessary in the 


Authormty of plaintiff's attorney 
Defendant in any action has the 
right to question by motion, support- 
ed by affidavit, the authority of coun- 
sel representing plaintiff to institute 
or prosccute the action.—Common- 
wealth v Roberta Coal Co, 216 §. 
W 584,186 Ky 394 
16. TFonnifleld v Thorp, (Alaska) 71 
EB 924, appeal dismissed 83 F 1022, 
27 CCA 686. 


a7. Bonnifleld v Thorp, supra. 

Motion to dismiss as proper method 
to question authority of attorney 
to bring suit see Dismissal and 
Nonsuit § 57 [18 CJ p 1182 note 
69]. 


18. U8S—Bonnifield v Thorp, supra 

Mont—Union Bank & Trust Co. of 
Helena v Penwell, 42 P.(2d) 457, 
99 Mont. 255. 


19 Ark.—State v. Baxter, 38 Ark 
463. 

Miss —Gulf Coast Motor Express Co 
v Lott, 157 So 469, 171 Miss 221 
~—Gibson v State, 59 Miss. 841. 

Authority to bring suit 
(1) The power of counsel to bring 

& suit may not be questioned by de- 

murrer.—People ex rel. Courtney v. 

Ashton, 192 N.B 830, 358 IlL 146. 
(2) The view has been taken that 

a bill is not subject to demurrer for 

failure to state that plaintiff reli- 

gicus society authorized the legal 
procedure.—Mitchell v. Church of 


Christ at Mt Olive, 122 So. 341, 219 
Ala. $22. 

(3) Authorization of a village to 
solicitors (to bring suit to enjoin the 
violation of an ordinance may not be 
raised by demurrer, at least, not by 
general demurrer—Inhabitants of 
York Harbor Village Corporation VY. 
Libby, 140 A 382,126 Me 587. 

20. Gulf Coast Motor Express Co. v. 
Lott, 157 So. 469, 171 Miss 221. 
21. Mitchell v Church of Christ at 
Mt Olive, 122 So 341, 219 Ala 322 


2% Institute of ’ducational Travel, 
158 NYS 427, 90 Misc 825—6 CJ 
p 636 note 25 


Action in mame of corporation 
The authority of an attorney who 

appeared for a corporation in an ac- 

tion brought 1n the name of the cor- 

poration as plaintiff?’ could not be 

questioned by answer —Institute of 

Educational Travel v. Binkerd, 153 

N YS. 427, 90 Misc. 325 

23. US.—Bonnifleld v Thorp, (Alas- 
ka) 71 F. 924, appeal dismissed 83 
FB 1022, 27 CCA. 686 

Ky —Chesapeake & O Ry. Co. v 
Commonwealth, 225 S.W. 145, 189 
Ky 466. 

6 C.J. p 635 note 18. 

4% Missoula Belt Line Ry. Co, v. 
Smith, 193 FP 6529, 58 Mont 482. 


25. Union Bank & Trust Co of 
Helena v Penwell, 42 P.(3d) 4657, 
99 Mont. 255. 
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Statements in. letters 

Statements in letters of statutory 
trustees for liquidation of a defunct 
corporation that they never author- 
ized their cotrustee, who was an at- 
torney, to prosecute an appeal from 
an order appomting a receiver were 
sufficient to justify an order requir- 
ing the cotrustee to produce and 
prove his authority to appear for 
the other trustees on appeal —Union 
Bank & Trust Co. of Helena v Pen- 
well, 42 P (2d) 457, 99 Mont 255 


#6. Daron v. Prudential Ins Co. of 
America, 26 Pa.Dist 691—6 CJ p 
686 note 26. 

27. People v. Mariposa Co, 39 Cal. 
688—6 CJ p 686 note 26 

2s. Minn—Farrington v. Wright, 1 
Minn 241, 

NW.H —Beckley v. Newcomb, 24 NH 
859 

Pa—Com v. Serfass, 6 PaCo. 139, 3 
DelCo 418, 


29. McBrien v. Muller, 166 NYS. 
445—Ninety-Nine Plainhffs v. Van- 
derbilt, 11 NY Super 682, 1 Abb. 
Pr 193, 10 HowPr. 824—¢€ CJ. p 
634 note 98. 


Duty to disclose name of client 

An attorney at law who filed an 
answer, appearing for Richard Roe, 
owed the duty to the trial court to 
disclose the real name of his client, 
whether it was himself or some other 
person—Geary v. Stafford, 275 P. 
865, 98 Cal App. 84 
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jnterest of justice, in order to protect the rights of 
the adverse party to the action.20 This power to 
compel disclosure, however, is confined to the action 
or proceeding in which the attorney purports to rep- 
resent his client,81 and it must be exercised during 
the pendency of the action and while the relation of 
attorney and client actually exists8? In an action 
gone to judgment an attorney cannot be compelled 
to disclose his former client’s residence, so that he 
may be pursued in subsequent litigations.38 Further- 
more, there is authority for the view that whether 
or not the court will compel an attorney to disclose 
the names of persons whom such attorney represents 
in a particular proceeding is within the discretion of 
the court.34 


The penalty of refusing the information is visited 
on the client by staying his action, or, 1f a defend- 
ant, by striking out his plea.®5 No punishment 1s, 
however, inflicted on the attorney who is the mere 
confidential agent of his client and is supposed to be 
acting by his command, unless he has been guilty of 
deceit,37 in which case he may be charged with the 
costs of a reference to determine the client’s resi- 
dence.33 
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§ 76. Evidence of Authority 


a. Burden of proof 
b. Admissibility 
c Weight and sufficiency 


a. Burden of Proof 
(1) In general 
(2) Scope of authority 


I 
(1) In General : 


In general, the burden Is on the party who denies the 
authority of an attorney to represent, or appear for, 
another to prove want of authority. 


While it has been broadly stated that, where the 
authority of an attorney to appear on behalf of de- 
fendant 1s questioned, the burden 1s cast on the 
party asserting the authority to prove the same, since 
such party 1s 1n possession of the facts,39 in view of 
the presumption im favor of the authority of an 
attorney who professes to represent, or who ap- 
pears for, a client or party (supra § 73), in general 
the burden of proof is on the side denying an attor- 
ney’s authority.49 Thus, a party who questions the 
authority of an attorney to appear for the opposite 
party has the burden of proving want of authority.‘ 


20. Matter of Trainor, 130 NYS 
note 99. 


31. Hyman v Corgil Realty Co, 149 
N.Y S. 498, 164 App Div. 140—Mat- 
ter of Malcom, 118 N.¥.S 666, 129 
App Div. 226 

Attorney representing party in dlf- 

ferent action 

An attorney who does not appear 
for any party to an action should 
not be required to disclose the ad- 
dresses of certain persons who are 
named as parties, im order that 
process may be served on such per- 
sons, notwithsianding the attorney 
has acted as attorney for such per- 
sons in another action —Brooklyn 

Sav. Bank v Park Slope Realty Cor- 

poration, 260 N.Y.S. 508, 146 Mise. 4 


Motion to require attorney to reveal 
address of administrator 

(1) Where there was no proceed- 
ing in the surrogate’s court as to an 
estate, and it did not appear that an 
attorney was the attorney for the 
administrator im any proceeding 
therein pending, such attorney could 
not, on petition by claimmant, be re- 
quired to reveal the admunistrator’s 
address—In re Schroeder's Dstate, 
157 NYS 142, 93 Mise 404, 16 Milis 
Surr. 188. 

(2) The facts that the moving pa- 
pers on an application for an order 
directing an attorney at law to ds- 
close the addressz of the admunistra- 
tor of a decedent’s estate were served 
on such attorney and that, umme- 
diately under his signature acknow]l- 


edging such service, there appear the 
words “Attorney for” the adminis- 
trator, 1n the handwriting of a per- 
son other than such attorney, do not 
constitute an acknowledgment by the 
attorney that he 1s attorney for the 
administrator on the application to 
compel disclosure of the admunistra- 
tor’s address—In re Schroeder's Es- 
tate, 157 N.YS 142, 98 Mise 404, 16 
Mills Surr. 188 
33 Matter of Trainor, 130 NYS 
682, 146 App.Div. 117—Matter of 
Malcom. 118 NYS 666, 139 App 
Div 226 


After relation of attorney and 
client has ceased, the attorney can- 
not be compelled to disclose the 
residence of the chent—McBrien v 
Miller, 166 N.Y S. 445 
33 Hyman vy. Corgil Realty Co, 149 

N.Y.S 493, 164 App Div. 140—6 C. 

J. p 684 note 8. 

3& State v American University of 
Sanipractic, 250 P. 652, 140 Wash 
6265 

Private counsel associated with at. 

torney general 

Denial] of a motion to require coun- 
sel, associated with the attorney gen- 
eral in quo warranto proceeding 
againat @ corporation conducting a 
school for drugless healing, to dis- 
close the names of persons whom 
such counsel represented was within 
the discretion of the trial court — 
State v. American University of 
Sanipractic, 250 P. 52, 140 Wash. 625 
35. McBrien v. Muller, 166 N.Y.S. 445 

—§ CJ. p 684 note 4 
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36. McBrien v Muller, supra—VWal- 
ton v Fairchild, 4 NYS. 662 

37. McBrien v. Muller, 166 NYS. 
446. 


38. Baur v. Bets, 1 How Pr (NS} 
844, affirmed 99 NY. 673. 


38. Gaston & Co v All Russian 
Zemsky Union, 324 NYS 6522, 221 
App.Div. 732. 


4. US.—Feldman Inv Co. v. Con- 
necticut General Life Ins. Co., (C. 
CA Okl) 78 F (2d) 888. 

Ala—Pallhila v Gahlee Baptist 
Church, 113 So 134, 215 Ala 667 

Neb —Jordan v Evans, 157 NW 620, 
99 Neb 666 

6 CJ p 636 note 39. 


Motion to dissolve attachment 

In an action wherein defendant 
sought dissoluhfion and dismissal of 
an attachment on the ground that 
attorneys had no authority to repre- 
sent plaintiff, the burden was on de- 
fendant to prove lack of attorneys’ 
authority.—Carson, Pirie, Scott & Co. 
v Long, 257 NW 815, 219 Iowa 444 


41. Iowa —Carson, Pirie, Scott & Co. 
v. Long, supra. 

Mo—Stiles v Cooter Gin Co, (App.) 
74 3S W.(2d) 1092 

Mont—Union Bank & Trust Co of 
Helena v Penwell, 42 P.(2d) 457, 
99 Mont. 255 

Pa—Daron v Prudential Ins Co. of 
America, 26 PaDist 691 

Wis—Peplinsky v. Billings, 252 N. 
W 342, 218 Wis 651—Reinkey v. 
ae 179 N.W. 761, 172 Wis. 


7 C.J.8. 


There is authority for the view that the burden is 
on a person who claims that an appearance for him 
by an attorney was not authorized, to show want of 
authority of the attorney,‘ but according to some 
cases, after the party whom an attorney professes 
to represent has denied his authority, the burden of 
showing authority 1s on the attorney.43 


Where the attorney shows his authority, it devolves 
on the party who challenges such authority to show 
that it 1s unvalid and insufficient 44 


There is authority for the view that, where an 
attorney at law denies that he represented a cer- 
tain person in a particular transaction, the burden is 
on the party who relies on the alleged fact that the 
attorney did represent such person, as a basis for such 
party’s right to recover, to prove such alleged rep- 
resentation.45 


Attack on judgment. In general, where want of 
authority to appear for a party, against whom judg- 
ment has been rendered, 1s alleged, to invalidate the 
judgment, the burden of proving such want of au- 
thority 15 on the party who asserts such want.4é 
Thus, defendant in an action must show want of 
authority of an attorney, where defendant seeks to 
have a decree against him, which was entered on 
the consent of an attorney, set aside on the ground 
that the appearance of such attorney for defendant 


Wyo —Heyer v Hines, 252 P. 1028, 
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was not authorized and, therefore, that the court did 
not have jurisdiction to enter the judgment.*7 


(2) Scope of Authority 

A party who relies on the act of an attornsy for 
the other party to avoid liability may, under certaln 
circumstances, have the burden to establish that the 
act was within the scope of the authority of such attor- 
ney. in respect of certain acts of an attorney performed 
in the course of litigation, the burden to show want of 
authority is on the party who asserts such want of au- 
thority. 

Where defendant relies on an act of plaintiffs 
attorney as a defense to the action 1t has been held 
or recognized that defendant has the burden of prov- 
ing that the act was within the authority of the 
agent,48 at least where the act relied on 1s not one 
which 1s ordinarily within the scope of an attorney’s 
cmployment, as for example, a compromuse or set- 
tlement for less than the amount due, entered into by 
plaintiff's attorney,*® or the alleged release by plain- 
tiff’s attorney of defendant’s liability.59 So, accord- 
ing to some cases, where a mortgagor relies on the 
alleged agency of an attorney at law to receive pay- 
ments of principal for the mortgagee, the burden of 
proving such agency rests on the mortgagor.51 
Where, however, a compromise made by the attor- 
neys for the respective parties as formally embodied 
in a judgment, the view has been taken that the party 
who assails such judgment has the burden to show 


48 | Kan—Rickert v Craddock, 157 P. 


86 Wyo 53 
€CcJ p 686 note 29. 


42. US—Cooper v. Jewett, (8D.) 
233 F 618,147 CCA 426. 

Pa—Taylor v. Silers, 68 PaSuper 
564. 


After an appearance in a trial on 
the merits, plaintif? ought not to be 
deprived of the result on the theory 
that defondant was not regularly in 
court, without some evidence from 
the latter that the attornmcy assum- 
ing to represent him was not au- 
thorized so to do—Taylor v. Suiers, 
63 Pa Super. 664. 


43. Riley v. O’Kelly, 157 SW. 566, 
450 Mo. ¢647—6 CJ p 636 note 30 


44. Gulf Coast Motor Hixrpress Co v. 
Lott, 167 So. 469, 171 Miss. 231 


45. Planters’ Mfg. Co. v Greenwood 
Agency Co, 152 So. 476, 168 Miss 
893 


46. Connell v. Gallagher, 
229, 36 Neb. 749 


Suit to set aside judgment 

A party who filed a petition in 
equity to set aside a judgment, and 
who admitted that an attorney had 


55 N.W. 


Iowa 600 
Oollateral attack 

In the case of a collateral attack 
on @ decree by the party agalnst 
whom the decree was entered, on 
the ground that the attorney who 
appeared for such party had no au- 
thority to appear, such party has the 
burden to prove want of authority 
of the attorney —Louth v. Woodard, 
386 P 480, 114 Or 603 


47. Feldman Inv. Co v. Connecti- 
cut General Life Ins Co, (CCA. 
Okl) 78 F (2d) 838 


48. Forest Hill Permanent Bidg 
Ass'n of Harford County v. Fisher, 
118 A. 164, 140 Md 666 


Mindorsement of check 

Where a building association de- 
livered a check for a loan to the 
borrower's attorney, and directed the 
bank to pay it on the attorney's in- 
dorsement, and was sued by the bor- 
rower, the burden rested on such as- 
sociation to prove the attorney's au- 
thority to indorse the check —Forest 
Hill Permanent Bldg Ass'n of Har- 
ford County v. Fisher, 118 A. 164, 
140 Md. 666. 


eppeared for him, had the burden to/ 40. Ga.—dHigh v. Hollis, 183 &.E. 


establish that such appearance was 


260, 35 Ga.App. 196. 
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401, 98 Kan 143 
Defendant assuming burden of proof 

Where defendant contended that 
he settled plantift’a claim by paying 
plaintiff’s attorney less than the full 
amount thereof, the burden was on 
defendant to show affirmatively the 
attorney’s special authority to make 
settlement, especially where defend- 
ant admitted a prima facie case for 
plaintiff and assumed the burden of 
proof.—High v Hollis, 132 S.H. 260, 
85 Ga App 195, 


50. J D Halstead Lumber Co. rv. 
Hartford Accident & Indemnity Coa., 
298 P 925, 38 Ariz 228. 


Release of indemnitor 

In an action by an indemnitee 
against an indemnitor, who had giv- 
en a bond of indemnity to enforce 
the lability of the indemnutor, the 
latter has the burden to prove that 
the indemnitee’s attorney had au-~ 
thority to execute a release of the 
hLability of the indemnitor, which 
the latter set up as a defense —J. 
D Halstead Lumber Co. v Hartford 
Accident & Indemnity Co, 298 P 936, 
$8 Ariz 228. 


SL. Brientnall v. Peters, 176 A. 240, 
817 Pa. 356—Judith v. Di Cola, 176 
A 338, 317 Pa 353—Burkhart v, 
Falco, 176 A 844, 116 Pa Super. 263. 
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want of authority of his attorney to make such com- 
promise.52 

A party who relies on a statement which, it is al- 
leged, was made by an attorney at law, as a basis 
for recovery by such party, has the burden to prove 
that the making of such alleged statement was with- 
in the scope of such attorney’s alleged agency for 
another.58 

In respect of certain matters arising in the course 
of litigation, the view has been taken that the bur- 
den of showing want of authority of the attorney 
is on the party who relies on, or asserts, such want 
of authority; thus, there is authority for the view 
that the burden of showing want of authority is 
on a party who seeks to be relieved from a stipula- 
tion entered into by the attorneys of record, which 
amounts to an agreement for a final disposition of 
the case.54 So, where a client denies the authority 
of an attorney whom such client has employed in 
particular litigation, to enter an appearance for the 
client to any pleading or proceeding in the case, the 
client has the burden of proving want of authority.55 


Consent judgment and offer of judgment. Ona 
motion by defendant to set aside a judgment against 
him entered by consent of his attorney, defendant 
has the burden of proving that he did not consent, 
and that his attorney did not have authority to con- 
sent, to the judgment.56 So, in a suit to set aside 
a judgment entered pursuant to an agreement be- 
tween the attorneys, on the ground that the attor- 
neys who signed the agreement acted without au- 
thority, plaintiff has the burden of proving the facts 
on which they rely.5? 


5@. Chavis v. Brown, 98 SH 
174 NC. 122, 


53. Miss—Planters’ Mfg Co 
Greenwood Agency Co, 152 So 476, 
168 Miss 892. 

OkL—Calloway v. State, 246 P. 878, 
117 Okl. 48. 


99 Mont. 255. 


for Clallam County, 276 P. 98, 151 
Wash 413. 


85. Eing Const Co. v Mary Helen 
Coal Corporation, 289 S.W. 799, 
194 Ky. 435. 


5G. People’s Bank of Burnsville v. 
Penland, 178 SH 3845, 206 NC 828 
—Southern Chemical Co. v. Bass, 
95 SH 766, 175 NC. 426—Gardner 


57. Pierce v. Foreign Mission Board 
of Southern Baptist Convention, 
(Tex Civ.App) 218 SW. 140, re- 
versed on other grounds (Com 
App.) 235 SW. 662. 
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471,{50. Heyer v. Hines, 252 P. 1028, 36 
53. 


y |60, Union Bank & Trust Co. of 
Helena v. Penwell, 42 P.(2d) 457, 


61. Stream v Lloyd, 21 NE 583, 128 
Til 498—6 CJ. p 686 note 31 


&4. State v Superior Court in and/@a, Cal—Kelly v Ning Yung Benev. 
Assoc, 84 P. 321, 2 CalApp 460 
W Va—Teter v. Irwin, 71 SH 1165, 
69 WVa 200, Ann Cas 19138A 707. 


es. Ga—Glover v. Summerour, 141 
SH 211, 165 Ga. 518. 

Mass —Massachusetts Northeastern 
St. Ry. Co. v. Plum Island Beach| “8 to appear couJd be considered — 
Co, 151 NH. 84, 255 Mass, 104, | =97™1s 

6 CJ. p 636 note 33. 


v. May, 89 SH. 955, 172 NC 192.| Preparation of instrument in name of 
others 


Where, mm an action by a husband 
and wife to recover a statutory pen- 
alty for failure of defendant, after 
demand, to satisfy a mortgage of rec- 
ord, which plaintiffs had given, it 


7 C.J.8. 


There is authority for the view that the burden 
of showing want of authority of an attorney of rec. 
ord to make an offer to the adverse party to take 
judgment against such attorney’s client is on the 
party who questions such authority, unless such au- 
thority 1s denied by the attorney's client.5& 


Appeal. The burden is on the party who denies 
the authority of an attorney, who represented a par- 
ty in the lower court, to appeal, to establish want of 
authority ;59 but on a prima facie showing by re- 
spondent that the attorney who took an appeal had 
no authority from appellant to do so, 1t devolves 
on the attorney to show that he was authorized to 
prosecute the appeal.60 


b. Admissibility 
In general, any competent and relevant evidence Is 


admissible to show the authority of an attorney to act 
for another and, also, the scope of his authority. 


Proof of retainer and authority may be made in 
the same way that any other fact 1s proved. Thus, 
a written recognition of an attorney’s authority is 
always admissible,®1 as 1s proof of conduct constitut- 
ing an estoppel§* or other circumstance constituting 
legal evidence.68 The appearance of an attorney 
for a party 1s received as evidence of his authority 
to represent such party.64 


There is authority for the view that where, on 
an application to reopen a default judgment against 
defendant, no issue 1s squarely raised as to the nght" 
of an attorney to appear for defendant, it is not 
error to exclude evidence to show want of authority 
of the attorney.65 


signed in the names of plaintiffs, evi- 
dence of the husband as to conversa- 
tions with his wife in respect of 
employing an attorney and making 
request to satisfy the mortgage of 
record was admissible—Bank of 
Odenville v. Hannah, 101 So 6589, 211 
Ala 648. 


Notwithstanding a solicitors disn- 
vowal of authority to represent client 
in proceedings following the termina- 
ion of the original suit, the solici- 
tor’s conduct in pleading and continu- 


v. Harris, 152 A. 859, 159 Md. 
624. 


6 US—Osborn v U. S_ Bank, 
(Ohio) 9 Wheat. 7388,6 L.Ed 204. 
Ind—State Bank of Indiana v. Bell, 

5 Blackf 127. 
Me—Penobscot Boom Corp. v Lam- 
son, 16 Me. 224,14 Am.D 6656 
Vt—Addison v. Bishop, 2 Vt. 231. 


68. Parr v Chicago, B & Q Co, 184/appeared that the demand was pre-/65. Young v. Martin, 153 P. 543, 96. 


SW. 1169, 194 MoApp 416. 


pared by plaintiffs’ attorney and 


Kan. 748, 
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Competent and relevant evidence to show the limits 
of the attorney’s authority is admissible®6 As 
against the client or alleged client, the declarations 
of an attorney are not, as a rule, admissible to show 
the existence of the relation of attorney and client87 
or the scope of the attorney’s employment.68 Where, 
however, there is evidence other than the attor- 
ney’s declarations, which is sufficient prima facie 
to show the attorney’s authority, the declarations of 
the attorney are admissible in corroboration, 1f they 
were part of the res geste and were made at the time 
of the transaction in question.®9 


As bearing on the claim that the relation of at- 
torney and client does not exist between a certain 
attorney and plaintiff in an action, notwithstanding 
the name of such attorney appears on plaintiff's pe- 
tition, it is proper to receive testimony to the effect 
that the name of such attorney appeared on the pe- 
tition through mistake and that he has no connec- 
tion with the case, both from the person who is plain- 
tiff’s attorncy’9 and also from the attorney whose 
relation to plaintiff is in question.? 


c. Weight and Sufficiency 
(1) In general 
(2) Scope of authority 


(1) In General 


In general, want of authority of an attorney who 
appears for, or professes to represent, another must be 
established by clear and satisfactory evidence. 
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A rule on an attorney to show his authority will 
not be granted on a mere suggestion (supra § 74); 
in the case of a rule or motion, there must, in the first 
instance, be a prima facie showing of a want of 
authority,?72 and, on hearing, such want must be 
established by clear and positive proofs.?8 


The evidence of authority produced in favor of 
an attorney must be satisfactory ;74 yet that may be 
regarded as satisfactory evidence which would be 
insufficient evidence of such authority if it was a 
fact in issue in the suit.75 A rule of court, providing 
that in all cases of divorce the attorneys appearing 
for a defendant who has not been personally served 
shall by affidavit show their authority to act for such 
defendant, requires such showing where the summons 
was served on defendant by registered mail, as serv- 
ice by registered mail is not personal service.76 


In favor of the alleged client and against a third 
person, the appearance of an attorney for such client 
18 sufficient to show that such attorney was author- 
ized to represent such client, in the absence of evi- 
dence to the contrary.77 Even against the alleged 
client, the appearance of an attorney for him in a 
swt or action is prima facie evidence of the attor- 
ney’s authority,78 and clear and satisfactory proof 
1s necessary to overcome the presumption, considered 
above in § 73, that an attorney is authorized to ap- 
pear for the client whom the attorney professes to 
represent 79 So, the appearance of an attorney at 


66. Xo show authority to put con-,_ 75. Eonnifield v Thorp, 


tract 1m acceptable form, not to 
make contract 
Hividence that an attorney to whom 
@ broker was directed to submit a 
proposed contract for the sale of real 
property represented the owner only 
for putting the contract in acceptable 
form, not as an agent empowered to 
make a contract, was properly admit- 
ted—Webb v. Watson, 180 So. 211, 
221 Ala 695 


@7. McFarland’s Adm’r v McFar- 
land, 30 S.W (2d) 958, 286 Ky. 
283 

68. West v A F Messick Grocery 
Co, 50 SE. 565, 188 N.C. 166. 


Oompromise or release 

Authority of an attorney to com- 
promise or release a claim cannot 
be established by the declarations of 
the attorney —J. D Halstead Lumber 
Co v Hartford Accident & Indemnity 
Co, 298 P. 925, 38 Ariz 228. 


68. Ferguson v Lewis, (Tex.Civ. 
App.) 290 S.W. 858. 

7O. Johnson v. Morris, 108 SB. 810, 
27 Ga App. 463 

71. Johnson v. Morris, supra. 


72 Williams v. Uncompahgre Canal 
Co, 22 P 806, 18 Colo. 469—6 C. 
J. p 637 note $7. 


(DC Alas- 
ka) 71 F 924, appeal dismissed 83 
HB 1022, 27 CCA 686—6 CJ. p 687 
note 38 


7 Low v. Settle, 32 WVa. 387—€ 
CJ p 637 note 39 


Representation before industrial 
board in compensation case 
Alen claimant’s power of attorney 
to a foreign consul as attorney in 
fact and the consul’s certificate of 
employment of an attorney at law 
constituted sufficient proof of the au- 
thority of the attorney at law to 
represent claimant in a@ compensa- 
tion proceeding before the industrial 
board —Kuratnik v Ill:nois Steel Co., 
159 NB 693, 8? IndApp 357. 


75. Low v. Settle, 22 WVa 887. 


76. Cubbison v Cubbison, (Ariz.) 
40 P.(2d) 86. 


77. Ala—Kemp v Donovan, 94 So 
168, 208 Ala. 289. 

Or—State ex rel. Estes, 51 P. 77, 84 
Or 196. 

See De St 
App. 419. 


Hvidence held insufficient to justify 
dissolution of attachment on the 
ground that the attorney for plain- 
uff had no authority to prosecute 
and continue the litigation —Carson, 
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Aubin v. King, 209 Ill 


Pirie, Scott & Co. v. Long, 257 N.W. 
815, 219 Iowa 444. 


78. US—In re Illinois Fireworks & 
Display Co, (DCIll) 4 F.Suppl. 
200 

Ind—Neff v City of Indianapolis, 
198 NBD 38328. 

Or—Louth v Woodard, 286 P. 480, 
114 Or 603 


meccord showing an appearance by 
an attorney for a party 18 only prima 
facie evidence of anthority of the 
attorney, as against such 
Simonson v. Typer, (C.CA Wyo.) 285 
EF 240—Blyth v. Swenson, 49 P. 1027, 
15 Utah 346. 


78. Iowa.—Walsh v. Doran, 128 N. 
W. 999, 145 Iowa 110. 

Neb.—Jordan v. Hvans, 157 NW. 620, 
99 Neb 666 

Pa.—Lyttle v Forest, 4 Pa Dist. 292. 


Sulit to set aside or cancel judgment 
The above rule has been recog- 
nized in a suit in equity to cancel or 
set aside a judgment, where plain- 
tiff in such suit alleged that the at- 
torney who appeared for him in the 
action in which the judgment was 
rendcred was not authorized to ap- 
pear.—Sloan v Jepson, 252 NW 6586, 
217 Iowa 1082—Walsh v. Doran, 133 
NW. 999, 145 Iowa 110—Turner v. 
Turner, 74 P. 55, 33 Wash 118. 
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law for a corporation is, in the first instance, at least, 
sufficient evidence of his authority.80 There is even 
authority for the view that a declaration by an at- 
torney that he is employed by, or authorized to rep- 
resent, a party is sufficient evidence of his author- 
ity in the case of an individual or corporate party.®! 

An affidavit by a named plaintiff to the effect that 
the action is bemg prosecuted without his knowledge 
or consent and that he has no claim agamst the 
named defendant is prima facie sufficient to show 
want of authority of the attorney to prosecute the 
action.®4 

The fact that an attorney possesses authority to 
represent a client in one case is not evidence of the 
attorney’s authority to represent such client in an- 
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other and distinct proceeding,®8 and employment 
of an attorney to conduct a suit does not of itself 
tend to show his employment to conduct other suits, 
even though the same transaction or occurrence may 
be the occasion for all of them.® 


Where the attorney shows his authority, the party 
who challenges such authority must show by posi- 
tive proof that 1t 1s invalid and insufficient.85 


In the notes are cited cases in which the sufficien- 
cy of evidence has been considered in determing 
whether or not an attorney was employed by, or 
was authorized to represent, a particular client, or 
whether or not the relation of attorney and client 
between them was created.86 


Zack of authority, knowledge, and 
@0q11es0Cence 

Where defendant sought to open a 
judgment on the ground that the at- 
torney who accepted service and ap- 
peared did so without authority, the 
clear proof on defendant's part must 
extend not only to Jack of authonty 
but also, under some circumstances 
at least, to lack of knowledge and 
acquiescence-—Lyttle v. Forest, 4 Pa. 
Dist 293 


Hvidence held sufficient 

(1) To overcome the presumption 
of the authority of an attorney to 
act for the party whom the attorney 
professed to represent—Cooper v 
Armour, 15 S.W.(24) 946, 322 Mo App. 
1176 


(2) To support a finding that an 
attorney had no authority to appear 
for a particular defendant —Simon- 
zon v. Typer, (CCA Wyo) 285 F. 
240—Park, Grant & Morris v Shan- 
non & Mott Co., 167 NW. 285, 140 
Minn. 60—People’s Bank of Burns- 
ville v. Penland, 178 SH 345, 206 N 
Cc. 8283—-6 CJ. p 687 note 88 [a]. 


(3) To show that attorney had au- 
thority to represent party for whom 
he appeared —August v. Collins, 251 
N.W. 565, 265 Mich 389. 


(4) To show that an attorney had 
authority to enter his appearance as 
solicitor for defendant in an action 
for divorce rather than merely to as- 
sist another attorney.—Madden v. 
Madden, 1938 NW 665, 233 Mich. 404. 


aividence held insufficient to over- 
come the presumption of authonty — 
Sloan v. Jepson, 252 N'W. 535, 217 
lows 1082—Walsh v. Doran, 123 N W. 
999, 1456 Iowa 110—6 CJ. p 637 note 
88 [cl]. 


80. US—Osborn v. U. 8S Bank, 
(Ohio) 9 Wheat. 738, 6 LEd 3204. 

we —Penobscot Boom Corp. v. Lam- 
son, 16 Me 224, 14 Am.D. 656. 


81. Me—Bridgton v. Bennett, 23 Me. 
420—Penobscot Boom Corp v Lam- 
son, 16 Me 224, 14 AmD 668. 


NH—Manchester Bank v. Fellows, 
28 NH 302 


2. Bell v Farwell, 89 TllApp 688, 
affirmed 59 NB. 955, 189 Dl 414 


$3. Sullivan v. Dunne, 244 P. 348, 
198 Cal 183. 


o4&. Gibbs v. Lumbermen’s Mut 
Casualty Co, 173 A 372, 8? NH 
19. 


85. Gulf Coast Motor Express Co. v 
Lott, 157 So. 469, 171 Miss 221. 


86. Evidence held sufficient 

(1) To show employment —Ander- 
son v Lundt, 206 NW 657, 200 Iowa 
1265. See Benko v. Lenard, 191 Tl 
App 6¢00—Burns v. Ilbnow Cent R 
Co, 190 Ill App. 191. 


(3) To permit an inference of the 
existence of the relation of attorney 
and chent.—Waters v. Blackmon, 158 
So 739, 228 Ala. 462. 


(8) To support a finding that an 
attorney was authorized to act for 
another in a certain matter —Hther- 
1dge v Caffey, 90 So. 286, 206 Ala 
474—Myers v Kirk, 1385 SH. 788, 
192 N.C. 700 


(4) To support a finding that an 
attorney was the attorney for a par- 
ty to a transaction, notwithstanding 
such party's denial—Texas Bridge 
Co v. Brown-Crummer Inv. Co, 281 
P. 1042, 117 Kan 369. 


(5) To support a finding that an 


attorney was authorized to appear Or/ the 


act for a certain corporation.—F'eld- 
man Inv. Co. v. Connecticut General 
Life Ins. Co, (CCA.OE]) 78 F (2d) 
888. 

(6) To support a finding that de- 
fendant corporation had employed a 
certain attorney with authority to 
enter its appearance in an action — 
Heinemann Dry Goods Co v Schiff, 
268 SW. 696, 167 Ark. 422. 


(7) To show that an attorney was 
employed by a creditor to collect a 
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(8) To support a trial court’s find- 
ing that an aitorney negotiating a 
lean for a chent and overseeing the 
application of its proceeds was the 
cllient’s agent —Haedge v. Gaver, 217 
NW 109, 173 Minn 207. 


(9) To show in a@ proceeding by 
certiorar! to review assessment of 
relator’s realty, that the attorney 
who sued out the writ was employed 
by @ corporation, which relator had 
employed to secure a reduction of 
assessment.—People ex rel Trojan 
Realty Co v. Purdy, 162 N.YS. 56, 
L74 App Div. 702. 


(10) To show that the attorney for 
the guarantor of a note had no au- 
thority to represent the holder of the 
note 1n making a joint bid at a fore 
closure sale, on behalf of the guar- 
antor and the holder—J D Halstend 
Lumber Co v Security Title Insur- 
ance & Guarantee Co, $ P (2d) 52, 
116 Cal App 679. 


(11) To show that the relation of 
attorney and client had never exist- 
ed between plaintiff in the action at 
bar and a certain attorney, so as to 
render inapplicable the rule that an 
attorney who acquires knowledge of 
the affairs of another pending the 
relationship of attorney and client 
between them cannot use such knowl- 
edge afterward to the detriment of 
his former chent—Johnson v Mor- 
ris, 108 SH. 810, 27 GaApp 463. 


(13) To show, in a suit to prevent 
enforcement of a judgment, that 
an attorney who appeared for the 
party against whom the judgment 
was given was not authorized to ap~ 
pear—Handley v Jackson, 50 P. 915, 
83 Or. 562, 66 Am&S&R. 839. 


Mvidence held insufficient 

(1) To show that the relation of 
attorney and client existed —-McFar- 
land's Adm’r v. McFarland, 30 SW. 
(2d) 958, 285 Ky. 283. 

(2) To show that an attorney was 
the agent of, or represented, another, 
in the particular matter involved. 


7 C.J.8. 


(2) Scope of Authority 


The authority of an attorney to perform certain acts 
for his client may be inferred from circumstances. Proof 
to overcome a presumption in favor of an attorney's au- 
thority must be clear. Clear and satisfactory evidence 
showing that the attorney of record In the lower court 
is without authority to take an appeal Is neceseary in 
order to overcome a presumption of his authority to take 
an appeal. 

The authority of an attorney to perform certain 
acts on behalf of his client may be inferred from cir- 
cumstances.87 Where there 1s a presumption of the 
authority of an attorney for a party to litigation to 
perform a certain act, the proof to establish lack of 
authority should be clear.88 


In an action on a compromise agreement, entered 
into by defendant's attorney, for breach of per- 
formance, there must be evidence showing the giv- 
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ing of authority to the altorney to compromise, or 
showing consent to, or ratification of, the agree- 
ment, where such authority is challenged and want 
of authority 1s put in issue,®? but the view has been 
expressed that slight evidence may be sufficient to 
authorize the belief that an attorney was clothed 
with the authority to compromise, which he under- 
took to exercise,29 or to take the case to the jury 
on the issue as to such authority 91 


In the notes will be found illustrations of cases in 
which the sufficiency of evidence as to the scope of 
an attorney’s authority was involved, as, for example, 
as to his authority to sign a written instrument on 
behalf of his client,92 to enter into a contract,98 to 
complete negotiations as to the amendment of a 
lease, or as to the waiver of its terms,94 to give a 
license for the use of a patent,®5 to make a com- 


Purnell v Union Trust Co. of Mary- 
land, 178 A. 1, 167 Md 85—Pianters’ 
Mfg. Co. v. Greenwood Agency Co, 
153 So 476, 168 Miss 892 


(3) To show as a matter of law 
that an attorney was acting for a 
specified person in the transaction 
involved —Ryder v. Hills, 134 NH 
6923, 241 Mass. 50 


(4) To show that attorneys had 
authority to institute actions— 
Chunes v. Duluth, W. & P. Ry. Co, 
(DC Minn ) 298 F. 964. 


Preparation of mortgage 

The mere fact that an attorney 
draws notes and mortgages is not 
sufficient to show that he acted as at- 
torney for the mortgagee, inasmuch 
as an attorney often performs such 
services for the mortgagor —McFar- 
land’s Adm’r v McFarland, 30 8 W. 
(2d) 958, 2385 Ky 288 


Ingury as to whether attorney avail- 
able 

A. letter in subatance asking an at- 
torney whether he 1s In a position to 
handle an action is insufficient to 
show authority to appear generally. 
—Amercan Sardine Co. v. Olsen, 102 
A. 797, 117 Me 26. 


Action in name of dissolved corpora- 
tion 

Affirmative acts of one director of 
a dissolved corporation in authoriz- 
ing an attorney to bring an action, 
and the ailent acquiescence by the 
other surviving directors with knowl- 
edge thereof, were sufficient author- 
ity for bringing the action—O G. 
Orr & Co v. Fireman’s Fund Ins 
Co, 256 NY.S. 79, 235 App Div. 1, 
reversing 253 N. YS 2, 141 Misc. 330 


Authority to make motion to vacate 
default judgment 
Striking a motion to vacate a de- 
fault judgment because of counsel's 
want of authority to represent de- 
fendant was error in the absence of 


anything on the face of the record 
showing want of authority, where the 
motion was filed by attorneys admit- 
ted to practice and purported to be 
on behalf of defendant corporation 
only, and was verified by one of the 
attorneys filng it, who under oath 
atated that he was the attorney for 
defendant and had full authority to 
represent it—Gulf Coast Motor Dx- 
press Co v. Lott, 157 So. 469, 171 
Misa. 221. 


Service of summons signed by attor. 


usy 

Plaintu® showing service of surm- 
mons, properly signed by attorneys, 
on defendants in personal injury suit, 
established prima facie such attor- 
neys’ authority to appear for plain- 
tiff—Peplinsky v Billings, 252 NW. 
842, 218 Wis. 651. 


87. Ala—McFry v. Stewart, 121 So 
617, 219 Ala 216 

Mass —Barnes v Boardman, 21 NE 
808, 149 Mass 106, 3 LRA 785 

§ C—Foxworth v Murchison Nat 
Bank, 184 SH 428, 186 SC 4658. 

6 CJ. p 653 note 48. 


8& Hill v. Wilson, 250 P s40, 119 
Or 636. 


The rule applies where there is a 
presumption that an attorney has au- 
thority to enter into a stipulation — 
4 v. Wilson, 250 P. 840, 119 Or. 
686. 


89. Jones v Noble, 39 P.(2d) 486, 3 
Cal App (24) 316. 


90. Hast Line & R R R. Co Y. 
Scott, 10 SW. 99, 72 Tex. 70, 13 
AmS8 R. 758 


91. St Lous &S F. R Co v. Leger 
Mill Co, 155 P. 599, 53 Okl, 127. 


9@. Hvidence held sufficient 

(1) To show that the attorney for 
the purchaser of real property hed 
authority to sign the contract of 
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purchase—Hamilton v, 144 


NB. 226, 249 Mass 391. 


(2) To warrant a finding by the 
jury that a client authorized his sig- 
nature to a demand for satisfaction 
of a mortgage of record, or that he 
ratified such signature before delv- 
ery to the mortgagee—Bank of 
Odenville v. Hannah, 101 So. 589, 311 
Ala. 648 


98. Mvidence held sufficient 

(1) To show that a mortgagee ei-~ 
ther authorized or ratified the mak- 
ing of a stipulation which amounted 
to a contract providing for the pay- 
ment, out of the proceeds of the sale 
of the mortgaged premises, of a cer- 
tain amount to persons who had in- 
stalled certain property on the prem-~ 
ises under a conditional sales con- 
tract—Rotberg v Hebron, 157 N.Y. 
S 788, 94 Mise 225 


(2) To support a finding that an 
attorney to whom a claim had been 
turned over for collection by @ credit 
and collection corporation was an 
agent of such corporation and au- 
thorized to enter into a contract for 
towing, storing, and repairing an 
automobile, the assignment of which 
had been directed as a result of sup- 
plementary proccedings in connection 
with the enforcement of the claim — 
Ball v. Creditors’ Nat Clearing 
House, 194 NHB 138, 289 Mass. 437. 


(3) To show that a judgment 
debtor and judgment creditor were 
responsible for acts of their attor- 
neys during negotiations preceding 
a sheriffs sale.—Stockwell v Mc 
Alvay, (CalApp) 57 P (2d) 957. 


94 Hvidence held insufficient to 
show that the attorney for lessors 
had authority to complete negotila- 
tions as to amendment or waiver or 
to draw a deed of trust involved — 
Lake Shore Country Club v. Brand, 
171 NE. 494, 839 Ill. 504 


95. Hvidence held sufficient to show 


Coster, 
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promise or settlement,®* to enter 


ment to release an adverse party from liability,97 


to collect a debt,98 to pay a debt 


to assign a mortgage,! to obtain possession of certain 


that the equitable owner of a patent 
did not authorize an attorney to 
bind it in negotiations for licensing 
defendant—Hilditch ov. American 
Bumper Corporation, (DCN.Y.) 15 
FB (2d) 451 


96. Hvidence held sufficient 

(1) To sustain a finding that the 
chent authorized his attorney to 
make a settlement—Sette v. Sette, 
295 P. 1096, 182 Kan. 8765. 


(2) To establish that an attorney 
was employed by defendant and d- 
rected to negotiate for the settlement 
of a claam against defendant which 
resulted in the stating of the ac 
count on which sult was brought— 
Fleschler v. Strauss, (Cal App.) 60 P. 
(2d) 193. 


(8) To sustain a finding that a 
party had knowledge of, and ap- 
proved, a settlement—La Marche v 
Schoenrock, 247 N.W. 852, 211 Wis 
800. 


(4) To sustain a finding that the 
settlement made was the one au- 
thorized by the client and that such 
settlement was not inequitable— 
Sette v. Sette, 295 P. 1096, 182 Kan 
375. 


(56) To show that counsel was au- 
thorized to make settlement of a 
copyright infringement suit on the 
terms named in the agreement — 
Baldwin Law Pub Co. v. Mog, (CC 
A. Ohio) 10 ¥ (2d) 269. 


(6) To support a finding that the 
attorney for certain heirs in a suit 
to partition decedent’s property had 
no authority to make a final settle- 
ment agreement —Dawson v. Hotch- 
kiss, 169 SH. 564, 160 Va 577. 


Mvidence held insufficient to show, 
on a motion of plaintiff to set aside 
a judgment entered pursuant to a 
compromise, that plaintiff's attorney 
did not have authority to make the 
compromise —Chavis v. Brown, 93 8 
E 471,174 NC 122 


97. HMvidence held sufficient to raise 
the issue ag to attorney’s authomty 
to enter into an agreement to release 
adverse party from habilty —Fergu- 
son v. Lewis, (TexCiv.App) 290 8 
W. 858. 


Authority not shown 

Evidence that an attorney repre- 
sented an indemnitee in regard to 
fidelity and surety claims was msuf- 
ficient to establish attorney’s author- 
ity to release indemnitor from lia- 
biLty—J D Halstead Lumber Co, v. 
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or obligation,99 


Hartford Accident & Indemnity Co, 
298 P. 925, 38 Ariz 228. 


98. Hvidence held sufficient to show 
the authority of the attorney for a 
mortgagee to collect the amount of 
@ mortgage and to deliver the mort- 
gage to the mortgagor—Downing Vv 
Coffey, 166 So 414, 231 Ala. 678. 


Zividence held insufficient 

(1) To show that the attorney for 
a mortgagee had authority to receive 
payments of the principal —Bnrient- 
nall v. Peters, 176 A 240, 817 Pa 
85¢—Judith v. Di Cola, 176 A. 288, 
317 Pa 858—Burkhart v. Falco, 176 
A. 844, 116 Pa Super. 268. 


(3) To show that an attorney for 
@ mortgagee had authority to recelve 
payment of the principal of the 
mortgage and to cancel the mortgage 
NJ.Eq 626. 


(8) To show that a mortgagee held 
out lus attorney as an agent author- 
ized to receive payments of the mort- 
gage principal—Zimmer to Use of 
Hammer vy. Zsigmond, 167 A. 405, 
109 Pa Super. 322. 


Acquiescence in similar acts 

(1) Bvidence that “in some cases” 
the attorney for a mortgagee had 
collected, and the mortgagee had ac- 
cepted, payments of principal on 
mortgage loans which the attorney 
had made to certain mortgagors on 
behalf of the mortgagee did not es- 
tablish authority of the attorney to 
collect the principal of another mort- 
gage, for the same mortgagee, where 
the placing of mortgages and the 
collection of interest by the attorney 
extended over a period of twelve 
years —BErientnall v. Peters, 176 A. 
240, 317 Pa 8656. 


(2) Evidence that, “in some in- 
stances,” an attorney had collected 
payments of the principal on mort- 
gage loans made to mortgagors, on 
the mortgagee’s behalf, eleven years 
and more before the mortgage under 
consideration, running to the same 
mortgagee, was executed did not es- 
tablish the attorney’s authority, on 
the theory of the principal’s ac- 
quiescence in & series of similar acts 
by his agent, to collect the principal 
on the mortgage under consideration 
—Burkhart v. Falco, 176 A. 844, 116 
Pa Super. 268. 


(3) Hvidence that in two Instances 
the mortgagee received payment of 
the principal on mortgages through 
an attorney is not of itself sufficient 
to permit an inference that the attor- 
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property for the purpose of sale or delivery to a 
third person,” to receive notice from insured under 
a hability policy of claim against insured and to con- 
duct the defense,? to dismiss a cross complaint and 


ney was authorized to collect the 
principal for such mortgagee in other 
cases —Borland v. Wible, 94 Pa Su- 
per. 41. 


99. Evidence held sufficient 

(1) To show that an attorney was 
authorized to use part of a loan to 
his client to satisfy an existing mort- 
gage—Htheridge v. Caffey, 90 So. 
286, 206 Ala. 474. 


(2) To show that an attorney, em- 
ployed by a mortgagor to procure @ 
loan and also acting for the mort- 
gagee in obtaining the mortgage, be- 
came the mortgagor’s agent when 
the mortgagor left checks she in- 
dorsed to tax collectors in the attor- 
ney’s possession for the payment of 
taxes, thus requuing the mortgagor 
to bear the loss due to the attor- 
ney’s failure to pay the taxes— 
Steehler v Volk, 167 A. 424, 109 Pa. 
Super. 190. 


1. BMvidence held insufiicient to show 
any agency on the part of an attor- 
ney to assign a bond and mortgage, 
which he obtained from the mortga- 
gee by fraudulent representations, or 
to show an estoppel of the mortga~- 
gee to assert a claim of ownership as 
against one to whom the attorney 
hed transferred the mortgage as 
security for a loan—Noland v. Law, 
170 8 B. 439,170 SC 345. 


2 Mvidence held sufficient to show 
that the attorney for the administra- 
tor of an estate was not authorized 
to obtain possession of certain nego- 
tiable mstruments, which were part 
of the estate, for the purpose of sale 
or delivery to a third person—wWil- 
Einson v. Zumwalt, 297 P. 94, 112 Cal 
App 416. 


3S. Mvidence held insufficient to per- 
mit a finding, nm assumpsit on a pol- 
icy insuring plaintiff's automobile 
liability, of attorneys’ actual or im- 
pled authority from insurer to re 
ceive notice, and conduct defense, of 
the action against insured —Gibbs v. 
Lumbermen’s Mut Casualty Co., 173 
A. 872, 87 N.H 19. 


Apparent authority 

An automobile lability insurer's 
direction that one claiming damages 
from imsured refer any claim to in- 
surer’s claim agent and the employ- 
tnent of attorneys to defend previous 
suits arising out of the same acci- 
dent did not authorize a finding of 
such attorneys’ apparent authority to 
recelve notice of and defend later 
suit by claimant —Gibbs v. Lumber- 
men’s Mut. Casualty Co., 178 A. 374, 
87 N.HL 19. 
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to withdraw an answer,‘ to sign a consent judgment,® 
to enter a satisfaction of judgment,® and to subscribe 
for corporate stock.” 


Authority with respect to appeals. Where the 
authority of an attorney of record, 1n the lower court, 
of the named appellant to take an appeal 1s question- 
ed by respondent, the presumption, recognized in 
some jurisdictions at least, that such attorney has 
authority to take the appeal (supra § 73) will prevail, 
in the absence of clear and satisfactory evidence 
showing that such authority 1s lacking. The pre- 
sumption that an attorney for a party in the lower 
court has authority to take an appeal 1s not over- 
come by a mere absence of evidence of such at- 
torney’s actual authority. Where, however, there 
is a sufficient showing to put the attorney on his proof 
of authority to prosecute the appeal, evidence that 
the attorney had authority to represent the named ap- 
pellant on prior occasions and in the lower court 1n 
the present case 1s not sufficient to show his authority 
to prosecute the appeal.10 


The presumption of an attorney’s right to sign as 
attorney of record a waiver of service of a writ 


4 Evidence showing want of at- 
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of error is overcome, where the record fails to show 
that the attorney was the attorney of record of a 
particular appellee for whom the attorney signed the 
waiver.11 


The fact that an attorney had withdrawn in the 
lower court as attorney for one of two appellants 
18 no evidence that he does not represent the other 
appellant, so as to have authority to move to dis- 
muss the appeal.12 


§ 77. Written Authority 


Usually a warrant of attorney le not required under 
the present practice. 

In early practice a warrant of attorney to sue or 
defend was a special warrant from the crown, au- 
thorizing a party to appoint an attorney to sue or 
defend for him.18 Later, when the parties them- 
selves had the right to authorize their attorneys, it 
was defined as a special authority, given by a party 
to his attorney, to commence a suit, or to appear 
and defend a suit, in his behalf.14 


While some statutes provide for the exhibition of 
written authorization under certain conditions,15 


faction of judgment —Trostle v. Har-,12. Interdiction of Hrichson, 90 So 


thority 

The presentation by plaintiff, who 
had consented to the entry of judg- 
ment on @ cross complaint filed by 
one of the defendants, of a communi- 
cation from such defendant to plain- 
tiff to the effect that no one was au- 
thorized to withdraw the cross com- 
plaint and answer of such defendant, 
was sufficient to support the denial 
of a motion by the attorney of rec- 
ord of such defendant to dismiss the 
cross complaint and to withdraw the 
answer—Red Bud Realty Cov. 
South, 241 SW. 31, 168 Ark 380 


B& Bwidence held sufficient 

(1) To support a finding, on plaim- 
tiffs motion to set aside a judgment 
entered by consent, that plaintiffs 
attorney had authority to sign the 
consent judgment.—Alston v South- 
ern Ry Co, 176 8. 292, 207 NC 
114. 


(2) To support a finding, on de- 
fendant’s motion to set aside a judg- 
ment by conrent, that the attorney 
who signed the consent judgment had 
not been suthomsed —People’s Bank 
of Burnsville v Penland, 178 SB 
345, 206 NC 323 


6 Hvidence b~"4 sufficient to sus- 
tain a finding that a party hed 
knowledge of, and approved, a satis- 
faction of judgment—La Marche v. 
aa oe 247 N.W 8652, 211 Wis 
00. 


@ividence held insufficient to over- 
come the presumption that an attor- 
ney was authorized to enter a satis- 


baugh, 16 PaDist & Co 18. 


7 vidence held sufficient to show 
that an attorney was authorized to 
subscribe for stock on behalf of de- 
fendants sued for unpaid subscrip- 
ton—Teiser v. Swiraky, 3 P (2d) 
920, 187 Or 695, rehearing denied 4 
P (2d) 323, 187 Or. 596. 


S United States of Mexico v. Rask, 
298 P 108, 109 CaLApp 497 


Change of authority 

Respondent, who relies on the ex- 
istence of the authority of the attor- 
ney for the opposite party to com- 
mence the action, in order to support 
the judgment appealed from, which 
is in favor of respondent as defend- 
ant in the lower court, may not suc- 
cessfully deny the authority of such 
attorney to take an appeal, in the ab- 
gence of a clear and satisfactory 
showing that a change in authority 
occurred after the entry of judgment. 
—United States of Mexico v. Rask, 
293 P 108, 109 CalApp 497. 

Evidence held insnfiiclent to over- 
come the presumption that an attor- 
ney of record in the lower court had 
authority to take an appeal —United 
States of Mexico vy. Rask, 293 P 108, 
109 CalApp 497 


& Heyer v. Hines, 252 P. 1028, 36 
Wyo 653. 


10, Union Bank & Trust Coa. of 
Helena v. Penwell, 42 P.(2d) 457, 
99 Mont. 255. 


11. Brann v. Pool, 272 S.W. 691, 308 


Mo 309. 
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285, 149 La. 895. 


13. Cyclopedic L D., quoted in First 
Nat Bank of Kansas City v. 
Waite, 120 SW 36, 39, 220 Mo. 717, 
182 AmSR 612, 16 AnnCas. 889. 


Barly common law 

“At common law the plaintiff and 
defendant must, 1n general, have ap- 
peared in person and could not have 
appeared by attorney, without the 
king’s special warrant, by writ or 
letters patent”—1 Tidd Pr., quoted 
in Furst Nat Bank of Kansas City v. 
White, 120 SW 36, 89, 230 Mo. 717, 
182 AmSR 612, 16 AnnCas. 889. 


14  Cyclopedic L D, quoted in Furst 
Nat Bank of Kansas City v. White, 
120 SW 36, 220 Mo 717, 182 Am. 
SR 612, 16 Ann Cas 889 


“Even when the parties began ap- 
pointng attorneys, it was done by 
parol in open court, but later by 
wriling denominated ‘warrants of at- 
torney.’ "—-1L Tidd Pr., quoted in First 
Nat. Bank of Kansas City v. White, 
120 SW 36, 39, 220 Mo 717, 182 Am. 
SR 612,16 Ann Cas 889 


These warrants are now in disuse, 
although formal entries of them on 
the record were long retained in prac- 
tice—Cyclopedic LD, quoted in 
Firat Nat Bank Kansas City v. 
White, 120 SW 3:6, 39, 220 Mo 717, 
182 Am.8.R 612, 16 Ann Cas, 889. 
15. Tm Montana an heir who, as the 
records of an estate in the course 
of administration showed, was a 
non-resident of the United States, 
whose nghts must be determined un- 
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as a general rule, it is no longer necessary, in the 
case either of an individual or of a corporation, 
for an attorney to have a warrant of attorney,16 
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authority by parol being sufficient!7 There is, how- 


ever, no objection to a written warrant, and in case 
one 1s given an attorney 1s bound to produce it when 


properly called on to do so.18 


On an application in a surrogate’s court, brought in 
the name of a nonresident to compel the judicial 
settlement of an account, the court has denied the 
right 10 file the petition until the attorney for the 


der Rev Codes § 7673, as amended by 
L (1918) ¢ 64, prior to distribution, 
was not required, on appearing in 
advance of a decree of distribution, 
to file written evidence of her attor- 
ney’s authority, as in proceedings to 
determine heirship —State v. District 
Court of Thirteenth Judicial Dist. in 
and for Yellowstone County, 208 P. 
860, 62 Mont. 60. 


in New York 

(1) By virtue of statute [now em- 
bodied in Civ Pract Rules, rule 65], 
written evidence of the authomty of 
the attorney for plaintiff to com- 
mence an action of ejectment might 
be required —Stewart v Butler, 659 
NYS 678, 27 Mise. 708—Stewart v. 
Hilton, 68 N.Y.8. 415, 27 Misc 239— 
6 CJ. p 688 note 92 [a] 


(2) A verification of the complaint 
by plaintiff was sufficient evidence 
of authonty under this statute— 
Graham v Andrews, 82 N.¥S 7965, 11 
Misc 649, 24 N '¥ Civ Proc. 3268. 


Zn Morth Carolina 

(1) In a aut by a wife, pursuant 
to L, (1919) ec 24, to have allotted and 
paid a reasonable subsistence from 
the estate of her husband, who was 
@ nonresident and a fugitive from 
justice, the trial court should have 
required counsel for the husband to 
file written authority, as required by 
Revisal (1905) §$ 218, to appear spe- 
cially for such husband to move to 
dismiss the wife’s attachment of his 
land.—-Walton v. Walton, 100 SH. 
176, 178 NC. 78 


(2) The propmety of an order re- 
quiring all counsel appearing in the 
case to file written powers of attor- 
ney has been recognized—Irwin Vv. 
City of Charlotte, 1386 SE. 368, 193 
NC. 109 


mm Pennsylvania 

(1) Under the act of April 14, 
1834, PL. p 854 (17 PubSt § 1682), 
providing that the attorney for plain- 
uff in every action, shall, if required, 
fle his warrant of attorney in the 
office of the prothonotary or clerk of 
the court 1n which such action shall 
be depending, 1t has long been set- 
tled that the court has the undoubted 
right to require the attorney to pre- 
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named applicant should present an authorization 
from such applicant empowering the attorney to ap- 
pear, initiate, and prosecute the proceeding.19 
§ 78. Determination and Order or Rule 

a. In general 


b. Order or rule 


sent his warrant of attorney where 
it has reason to question his right 
to appear —Gliwa v. U S Steel Cor- 
poration, 185 A 684, 822 Pa. 2265, cer- 
tiorari denied 57 SCt 117—Moore v 
Stemman Hardware Company, 21 Pa 
Dist. & Co 441—-Daron v Prudential 
Insurance Co of America, 26 Pa Dist. 
691—6 CJ p 638 note 92 [b], 98 [b] 


(2) Although it has been said that 
the order to compel the attorney to 
file hia warrant of attorney is cus- 
tomarily granted on cause shown by 
affidavit and on motion of opposing 
counsel, such affidavit is not essen- 
tial and the court may act on any 
proper request or showing —Glwa Vv. 
U. S Steel Corporation, supra 


(3) A sworn statement by plaintff 
in a petition for a rule to strike his 
mame as party plaintiff, on the 
ground that the attorney had no au- 
thority to represent him, 18 sufficient 
to authorize the court to require the 
attorney to file a warrant of attor- 
ney—Ghwa v. U. 8S. Steel Corpora- 
tion, supra. 


(4) The statutory requirement is 
not met by proof that the action was 
originally brought with the consent 
of plaintiff The act requires a spe- 
cific form of proof to be filed in or- 
der that the rmght may be clearly 
and indisputably shown, and this re- 
quirement cannot be dispensed with 
—Fisier v Reach, 51 A 699, 202 Pa. 
74—6 CJ. p 688 note 93 [b] 


(5) There was a sufficient compli- 
ance with the statute where, in an 
action brought in the name of two 
executors, a warrant of attorney exe- 
cuted by one executor was filed— 
Moore v Stemman Hardware Com- 
pany, 31 Pa Dist &Co 441. 


(6) The act was intended to pre- 
vent fraud and imposition and to 
shield suitors from the unauthorised 
conduct of unscrupulous attorneys, 
but not to prevent the bringing of 
an action on behalf of one who, by 
reason of the injuries sought to be 
redreased, was rendered incapable of 
acting for himself—Qualey v. Scott, 
28 PaDist 605. 


(7) Where a person, in whose 
mame an action was brought, died as 
the result of the injuries for which 
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a. In General 


When the issue as to an attorney’s authority Is duly 
submitted to the court, it may in general determine the 
matter in @ summary way. 


Where the question as to an 


the action was brought, without 
having been able to execute a war- 
rant of attorney, a warrant executed 
by such person’s administratrix, who 
had been substituted as plaintiff? was 
sufficient, where the petition to re- 
quire the attorneys for plaintiff to 
file their warrant of attorney was not 
presented until after the death of the 
original plaintiff, and the warrant, 
executed by the administratnix rati- 
fied and confirmed the bringing of 
the action, spoke, in so far as the 
right of the admuinistratmx to main- 
tain the action was concerned, as of 
the date at which plaintiff's attor- 
neys were first required, under the 
statute, to show their authority, and 
the warrant was otherwise sufficient 
—Qualey v. Scott, supra. 
Warrant of attorney to confess judg- 
ment see Judgments §$§ 152-157 [34 
C.J. p 104 note 82-p 114 note &8] 


16 $US—Rodgers v. Bromberg, (C. 
C.A Tex) 53 F (2d) 723, certiorari 
denied 5&2 S Ct. 314, 285 US. 542, 76 
LEd 934 

Ga—Hdwards v. Wall, 113 SE 190, 
158 Ga 776 

Mich —Hempel v. Bay Circuit Judge, 
1938 NW 281, 222 Mich. 6558 

6 CJ. p 633 note 93. 


Triad or appellate court 

No warrant of attorney ia required 
to entitle an attorney to appear for 
@ litigant either in the trial or ap- 
pellate court.—Hdwards v. Wall, 113 
SH 190, 153 Ga 776, answers to cer- 
tifled questions conformed to 114 S H. 
63, 29 Ga.App. 107. 


Attorney at law need not have a 
formal warrant of attorney, even 
from a corporation, in order to file a 
legal proceeding.—Rodgers v. Brom- 
berg, (CCA Tex.) 53 F (2d) 723, cer- 
tiorari denied 52 S.Ct. 314, 285 US. 
542, 76 LEA 034. 


17. Wessel v. Bishop, 107 N.W. 220, 

76 Neb 74—6 CJ. p 634 note 94. 
18 State v Tilghman, 6 Iowa 496. 
19. In re Ford’s Estate, 163 NYS. 

960, 98 Misc 100. 

Mere verification of the petition 
was not sufficient evidence of author- 
ity in such case—In re Ford’s Hs 
tate, 163 N.Y.S. 960, 98 Misc. 100. 
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attorney’s employment and authority Is a material and 
contested issue In a case tried before a jury, the ques- 
tion is usually one of fact for the Jury. 

The rule to show his authority having been grant- 
ed, the attorney is at liberty to show cause against 
the same by answer and evidence as the court shall 
direct; and, on such showing and evidence pro and 
con, the court may determime the controversy in a 
summary way.*9 The issue on such question takes 
precedence of other proceedings and should be de- 
termined before a trial exther on the issues of law 
or of fact.21 Ordinarily, it is a question to be de- 
cided by the court.22 Where, however, the ques- 
tion as to whether an attorney was authorized to 
appear for, or was employed by, another becomes 
a material and contested question of fact on the 
trial of an action before a jury, the question 1s in 
general one for the jury.23 


An instruction to the jury in a case in which the 
authority of an attorney is involved, substantially 
to the effect that a person may be bound by acts of 
an attorney whom such person has not employed and 
has not authorized to act for him, 1s erroneous 24 


Continued representation. Where, 1n proceedings 
after the original suit, a solicitor denies that he con- 
tinued to represent the party for whom he appear- 
ed in such suit, the question as to such solicitor’s 
authority is a question of fact, which 1s to be de- 
termined by the court 25 


Scope of authority. Where a question as to the 
scope or extent of the authority of an attorney for 


20. Williams v. Uncompahgre Canal 
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to such agency was for the jury.— 
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a particular person becomes a material and contested 
issue of fact on the trial of an action before a jury, 
the question is in general one for the jury.26 A re- 
quest for a binding instruction for defendant, based 
on an alleged release of defendant executed by plain- 
tiffs attorney, 1s properly refused where there is 
no proof of authority of the attorney to execute 
such release, or of ratification of his act.27 


Conitnuance of relation. Under certain circum- 
stances the question as to whether the relation of 
attorney and client continues after entry of judg- 
ment in the action 1n which the attorney was em- 
ployed 1s one of fact.28 


Rehef. If it is shown that an attorney whose 
authority to represent a party has duly been ques- 
tioned has no authority to represent such party, the 
attorney will not be permitted to act further for 
such party.29 It is only in extreme cases and to 
prevent injustice, as where it is shown to the court 
that the attorney appearing for plaintiff or for de- 
fendant is not doing so in good faith and in the 
interest of such party, that the court will strike out 
the pleading on the ground that the attorney ap- 
pearing for such party has no nght or authority to 
do so.30 


b. Order or Bule 


The court may Issue an order or rule requiring an 
attorney to show his authority, where the question Is 
duly presented. An order or rule to produce authority 
should be specific. 


97. McLaughiin v. Monaghan, 138 


Co, 22 P 806, 18 Colo 469. 


21. Willams v. Uncompabgre Canal 
Co, supra 

23. Ark—DBeardon v St Louis, etc, 
R. Co, 146 SW 861, 108 Ark 341 

Iowa —Savery v. Savery, 3 Iowa 271 

Pa—Newhart v. Wolfe, 2 Pennyyp 
295 


Issue to be determined 

On issue of estoppel, whether or 
not an attorney represented the hold- 
er of a tax certificate during nego- 
tiations with a deliunquent taxpayer 
was for the court trying issues— 
Quilling v. Waggoner, 246 N.W. 564, 
210 Wis. 507 


28. Ala—dHoover v. Miller, 78 So. 
817, 198 Ala. 499 

N J—Black & White Operating Co 
v. Grosbart, 145 A. 105, 7 NJ.Masc 
283 

N Y—Howard v. Smith, 383 N Y.Su- 
per 1234—Kahn v. Lesser, 16 N.Y.8 
154, 28 Abb N Cas. 77, 


Attorney as agent for lender 

In @ proceeding involving an issue 
as to whether an attorney was the 
agent of a lender who made a loan 
on certain security, the question as 


Glover v. Summerour, 141 SH. 211, 
165 Ga 618. 


™% Brewer v New England Mortg. 
Sec Co, 87 SB. 657, 144 Ga. 548. 


25. Harris v. Harris, 152 A. 869, 159 
Md 624. 


26. Ala—Waters v Blackmon, 153 
So 789, 228 Ala 462 
L177 Ark, 1114 

Md—Forest Hill Permanent Bldg. 
Ass'n of Harford County v. Fisher, 
118 A 164, 140 Md 666 


Authority to extend time for pay- 
mont 


Whether or not an attorney, whose 
testimony and letter to a defaulting 
Gebtor indicated authomty to collect 
the balance of the purchase price of 
personalty or to institute suit for 
the property itself, had authority to 
extend the time of payment for a 
short period m order to collect the 
balance, was for the jury, such ac- 
tion not depriving his client of any 
material mght, but relating merely 
to the attorney's control of the 
remedy —Laird v Byrd, 9 8S.W.(2d) 
571, 177 Ark 1114 
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A. 79, 290 Pa. 74 


28. People ex rel Lax vy. Dhier, 187 
NBD 680, 353 Tll 595 


Service of notice to vacate 

Under the circumstances of the 
case under consideration, the ques- 
tion as to whether the relation of 
attorney and client continued after 
judgment in respect of the propnmety 
of serving on the attorney a notice 
of a petition to vacate the judgment 
was one of fact—People ex rel Lax 
v Ehler, 187 NE. 630, 353 TIL 5965. 


29. Union Bank & Trust Co. of 
Helena v Penwell, 48 P.(2d) 457, 
99 Mont. 255 


80. Lambert v. Lambert, (Mo.) 208 
SW 118. 


Answer erroneously stricken 

It seems that it was error to strike 
out defendant’s answer in an attach- 
ment proceeding merely because in 
his absence the attorneys filing the 
answer did so at the instance of de- 
fendant’s adopted child, mm possession 
of the property attached and charged 
with its care and maintenance— 
Lambert v. Lambert, (Mo.App) 208 
SW. 118. 
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The court may, where the matter is properly pre- 
sented, issue a rule against an attorney who has 
brought an action to show by what authority, if any, 
such attorney has acted.31 An order or rule on 
an attorney to produce his authority should be spe- 
cific.32 A defective order is void and may be dis- 
regarded.88 

A rule to file a warrant of attorney acts as a stay 


ATTOBNEY AND CLIENT 


7 C.d.8. 


of proceedings ;#4 but it has been held that an order 
staying “all proceedings” until an attorney proves 
his authority is bad; it should stay all proceedings 
by that attorney.25 Also, it has been held that, if 
an attorney in response to a rule, or on a motion, 
requiring him to show authority, fails to show suffi- 
cient authority for instituting the action, the court 
may dismiss the action.36 


D. SCOPE OF AUTHORITY 


§ 79. In General 


An attorney has express authority to do all those acts 
which he has been expressly authorized to do by the 
client; and, in addition, he has, by virtue of the re- 
talIner or employment alone, the general Implied au- 
thority to do on behalf of the client, in or out of court, 
all acts necessary or incidental to the prosecution or 
management of the suit, or the accomolishment of the 
purpose, for which he was retained, and apparent au- 
thority to exercise those powers which the client has 
held him out to third persons as possessing. 

Although an attorney has no authority to bind a 
person as his client until he has been retained or 
employed by him (supra § 62), thereafter the at- 
torney acts as the agent of the client and, under the 
general rules of agency, the client is bound by all 
acts or omissions of the attorney within the scope of 
the latter’s authority, express implied, or apparent 


(supra §§ 67-68). 


Notwithstanding a statutory enumeration of at- 
torneys’ power, which 1s not regarded as exclusive,®7 
an attorney generally has express authority to bind 


31. Commonwealth v. Roberta Coal, 39. Cal—Coonan 
Co, 216 S.W. 584, 186 Ky 394 P. 940, 


129 Cal 197—Jolinson v. 


his client by all acts which are expressly authorized 
by the contract of employment;38 and, in addition, 
he has, merely by virtue of the retainer or employ- 
ment alone, the general implied authority to do on 
behalf of his client all acts, 1n or out of court, nec- 
essary or incidental to the prosecution or manage- 
ment of the suit or defense (see infra § 80), or the 
accomplishment of the purpose for which he was 
retained ®9 Moreover, in so far as the attorney’s 
dealings with courts and third persons are concerned, 
if the client places the attorney in a position where 
he appears with reasonable certainty to be acting 
for the client, or without interference suffers the 
attorney to assume such a position and thereby jus- 
tifies those dealing with the attorney in believing 
that he 1s acting within his authority, the attorney 
thereby acquires apparent authority to bind the client 
by all acts and omissions coming within the scope of 
the powers which the client has caused or permitted 
the attorney to seem to possess.49 The apparent au- 


v Loewenthal, 61; Mont.—State v. Turlok, 248 P. 169, 
76 Mont 649. 


N.Y.—Humphries v Shapiro, 175 N.Y 


@2. Turner v. Davis, 3 Den (N Y.) 
187, 2 HowPr. 86-6 CJ. p 6387 
note 45 

a3. Farrington v. Wright, 1 Minn 
241. 

&%. Pa—Meyer v Littell, 2 Pa. 177 
—Dunn v. Stone Co, 11 Wkly NC 
95—Reeze v. Church of Messiah, 1 
Wkly NC. 416 


35. Farrington v. Wright, 1 Minn. 
241 


ze. Chunes ¥ Duluth, W & P. Ry. 

Co., (DC Minn) 298 FF. 964, 
Without prejudice 

The court may, on failure of the 
attorney to make a sufficient show- 
ing of his authority to bring the ac- 
tion, dismiss without prejudice— 
Commonwealth v Roberta Coal Co, 
216 SW 684,186 Ky 394. 


37. State v. Froah, 263 N.W. 525, 220 
Iowa 840. 

38. Ledwith v. Rosalsky, 155 NE. 
688, 244 NY 406, reversing 216 
NYS 411, 217 AppDiv. 749, mo- 
tion denied 157 N.E 858, 245 N.Y. 
563—Wertheimer v. New York Rys. 
Co, 164 NY.S. 260, 177 App Div. 
443. 


Johnson, 3 P.(2d) 587, 117 Cal App 
145 


Ga.—Rooke v. Day, 167 SH. 762, 46 
Ga App. 379. 

Hawail—Anderson v. Rawley Co, 27 
Hawaii 60. 

Idaho—-Storey v. United States Fi- 
delity & Guaranty Co. of Baltimore, 
Md, 188 P. 990, 82 Idaho 388 

Ind —Hvansville Improvement Co. of 
Vanderburgh County v Gardner, 
128 NH 471, 75 IndApp. 401 

Iowa.—Shores Co v. Iowa Chemical 
Co, 268 NW. 581—State v Froah, 
263 N.W. 535, 220 Iowa &§40—Healy 
v. Gray, 168 N.W 222, 184 Iowa 
111. 

Ey —Herfurth v. Horine, 98 8S.W. 
(2d) 21, 266 Ky. 19—Anglo-Ameri- 
can Mill Co v. Phillips, 32 SW 
(2d) 994, 286 Ky 245—Kammerer 
v. Brown, 27 8.W.(2d) 959, 284 Ky. 
199. 

Mich—Fightower v. Detroit Edison 
Co, 247 N.W. 97, 262 Mich. 1, 86 A. 
LR 6509. 

hil] Lumber Co v Arca~ 
dia. Timber Co., (App ) 62 8 W.(2d) 
760—Krug v. Roberts Cone Mfg 
Co., 250 SW. 631, 213 Mo App. 628 
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S 426, 187 App Div. 96—People v. 
People’s Trust Co., 167 NYS 767, 
180 App Div. 494, 36 NYCr 203— 
Chntonv. N Y C &N.H RR 
Co, 181 NYSupp 8:81, 147 App 
Div 470—Katzenberg v. Saiz, 221 
NYS 106, 129 Mise 218—In re 
Callahan, 174 N Y.S. 268, 106 Misc 
202 

Pa—Cole v. National Casket Co, 101 
Pa Super. 207. 

Porto Rico—Bank of San Juan Vv 
District Court of San Juan, 32 Por- 
to Rico 774 

Tex—McoMillan vy. McMillan, (Civ 
App ) 72 8 W.(2d) 61. 

Vt—Brammall v. Lea Rose, 165 A. 
916, 105 Vt $45, followed in 165 A 
918, 105 Vt. 852 

6 C.J. p 841 note 84, p 643 note 4 


40, Arizs—Irvin v. Dwight 5B 
Heard Inv. Co., 281 P. 218, 35 Ariz 
528. 

Fla —Grifith v. Investment Co., 110 
So. 271, 92 Fila. 781. 

TiL—Czesna v. Lietuva Loan & Sav- 
ings Ase’n, 262 Tli App 613. 

Ky —Herfurth v. Horine, 98 S W (2d) 
al, 366 Ky. 19—Johnson v. Holt’s 


7 C.J.8. 


thority of an attorney is an absolute one in that it 
may exist wholly irrespective of the client’s consent 
in fact;#1 and after such authority has been exer- 
cised the client cannot avoid or repudiate it by as- 
serting the absence of an intention to confer any 
power of the character exercised,42 nor by show- 
ing that the attorney’s authority was I:mited by un- 
communicated or secret instructions or limitations 
which are not binding on persons dealing with the 
attorney in good faith.48 It has been said, however, 
that an attorney is such a special agent that the rule 
which requires the principal to give notice of any 
limitation of his general agent, or any agent who 
has apparent authority, does not apply ;44 and, as to 
matters not coming within an attorney's apparent 
authority, it may merely be presumed that the at- 
torney is acting in accordance with the client’s m- 
structions, so that while the attorney’s acts are prima 
facie authorized they may, nevertheless, be disaffiirm- 
ed by the client within a reasonable time.45 


Nevertheless, the authority of an attorney general- 
ly extends only to those acts of commission or omis- 
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sion for which the client has given express, implied, 
or apparent authority.*6 


An employment or retainer for one purpose gives 
the attorney no authority with respect to wholly 1n- 
dependent and collateral matters having no relation 
to the employment or the accomplishment of its ob- 
jective,47 nor does an attorney have authority to 
represent or act for a person or persons other than 
the one or ones by or for whom he was employed.4® 
In other words, as an attorney is a special agent 
when his employment is in connection with a par- 
ticular matter or transaction, his powers are con- 
fined to such as are necessary for the accomplish- 
ment of the specific purpose for which he was em- 
ployed.‘9 


The implied authority of an attorney ordinarily 
does not extend to the doing of acts which will re- 
sult in the surrender or giving up any substantual 
right of the client,59 or the imposition of new lia- 
bilities upon bim;®1 and usually the retainer gives 
no implied authority for the attorney to do illegal or 


Adm'r, 31 SW (24) 895, 285 Ky.,. NM—Dacus v Maryland Casualty, Tex—Bourland v. Huffhines, (Civ 


518—Sayre v Commonwealth, 238 
S.W. 737, 194 Ky. 888, 24 ALR 
1017 

N.J —Fuld v Adams, 156 A. 833, 108 
NJ Law 373. 

Tex—Callihan wv Montrief, 
App ) 71 S.W (2d) 564. 

Va.—-Singer Sewing Mach Co v Fer- 
rell, 132 SH 312, 144 Va 896. 

Wash —Wood v. Miller, 265 P. 727, 
147 Wash. 261 

€CJ. p 638 note 56. 


41, Ky—Johnson v Holt’s Adm’r, 31 
S'W (2d) 896, 385 Ky 618. 

Mont —State v. Turlok, 248 P. 169, 
76 Mont 549 

6 CJ. p 641 note 80. 


42. Irvin v. Dwight B. Heard Inv. 
Co, 381 P. 2138, 85 Aris 528. 


48. Ky.—Herfurth v. Horine, 98 §. 
W (2d) 21, 266 Ky 19—Johnson v. 
Holt’s Adm’r, 31 S8'W.(2d) 895, 235 
Ky. 618 

Va —Singer Sewing Mach. Co, v. Fer- 
rell, 182 SH. 312, 144 Va. 3965. 

6éCJ p 638 note 56. 


#4 Bourland v Huffhines, (‘Tex Civ. 
App) 269 SW 184, affirmed Huft- 
hines v Bourland, (Com App.) 280 
SW. 661. 


45. Krug v. Roberts Cone Mfg. Co, 
250 SW. 621, 218 MoApp. 628—6 
CJ. p 641 note 81. 


46. Conn—Gagner v. Petrauskas, 
152 A. 145, 112 Conn, 807. 

Mo—Krug v Roberts Cone Mfg. Co., 
250 SW. 621, 318 Mo.App 628. 
Mont. 291. 


7 O.5.S.—87 


(Civ 


Co., 55 P (2d) 668 

Okl—Freeman v. State, 208 P 1052, 
20 OkilCr 448 

Pa—In re Quest’s Estate, 188 A. 187, 
824 Pa 230 


47. Till—Lanski: vw Chicago Title & 
Trust Co, 156 NE 296, 8324 Ill 367. 

Md—Forest Hill Permanent Bidg 
Ass’n of Harford County v Fusher, 
118 A 164, 140 Md 666 

Miss—B F Goodrich Rubber Co v 
Holland, 131 So 882, 159 Miss 346 

Mo —National Union Fire Ins Co v 
Vermillion, (App) 19 8 W.(2d) 776 

Porto Rico—Bank of San Juan Vv. 
District Court of San Juan, 32 Por- 
to Rico 774. 

Tex—Donoho v Lewis, (Com.App ) 
12 SW (2d) 983, affirming (Civ. 
App) 1 SW.(2d) 481. 

Wash —Barton v. Tombari, 207 P. 
239, 120 Wash 381. 

6 CJ. p 642 notes 1, 2. 


48. La-—Powell v. Larence, 155 So 
18, 179 La 7651. 

Mass —Hanzes v. Flavio, 
612, 234 Maas. 320. 

N.C —Town of Greenville v. Munford, 
131 8.5 740, 191 NC. 378 

Okl1—Griffin v Galbraith, 247 P. 339, 
114 Ok] 208. 

6 CJ. p 642 note 8 [a]. 


Partnership attorney has no au- 
thority to act for members who have 
previously retired from the partner- 
ship —Hanzes v. Flavio, 125 NH 612, 
2384 Mass 320 


42. NM—Dacus v. Maryland Casu- 
alty Co, 55 P.(2d) 663. 
Pa.—Pore v. Duke, 154 A. 797, 803 


Pa. 528. 
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App) 269 SW 184, affirmed Huff- 
hines v Bourland, (Com App) 280 
S.W. 561. 


50. US—Glover v. Bradley, (8C.) 
283 F 721, 147 CCA. 487, Ann Cas 
1917A. 921. 

Tll—Village of Dolton v. 8, Ellen 
Dolton Hstate, 162 NE 214, 331 Yl. 
88. 

Ky —Lawson v. Wright, 3 Ky Op. 353 

Mo—Krug v. Roberts Cone Mfg. Co, 
250 SW 681, 213 Mo.App. 628 

N J —Phillips v. Pullen, 14 A 222, 60 
NJLaw 488—In re Koebler’s Hs- 
tate, 140 A. 15, 102 NJ Bq. 1338— 
Trenton Street Ry Co. v. Lawlor, 
74 A. 668, 71 A. 334, 74 NJ Eq. 828. 

NC—Deitzs v. Bolch, 188 SH 884, 
209 NC 202—Bizsell v Auto & 
Tire Hawpment Co., 108 SH 489, 
182 NC. 98—Bank of Glade Spring 
v McHwen, 76 SH 222, 160 NC 
414, Ann.Cas1914C 542 

Pa—In re Quest's Hatate, 188 A. 137, 
334 Pa 2380—lIn re Berberich’s Es- 
tate, 101 A. 461, 267 Pa 181 

Tenn—Holt v. State, 24 S.W.(2d) 
886, 160 Tenn 866 

Tex.—Butler v. Fechner, (Civ App.) 
200 SW. 1126—Jacobs v. State, 218 
§.W. 628, 85 TexCr 505 

Wash —Barton v. Tombari, 207 P. 
239, 120 Wash. 331 

6 CJ p 642 note 94, p 647 note 57 

Rights which may be walved by at- 
torney see infra § 100 


S81. US—Robert R Siuser & Co. v. 
Chiarello Bros, (DCN Y.) 832 F 
(2a) 333. 

Iowa —Bibler v. Bibler, 216 N.W. 99, 
205 Iowa 639 

6CJ p 642 note 96. 
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unlawful acts,52 or to act as to matters in which he 
has interests antagonistic to those of the client.58 


A. determination of what powers come within an 
attorney’s apparent authority is generally depend- 
ent upon what powers persons of reasonable prudence 
might reasonably believe the attorney to possess on 
the basis of the cfient’s conduct.54 An attorney ordi- 
narily has apparent authority to exercise those pow- 
ers which are commonly exercised by attorneys at 
law in like cases or circumstances and which third 
persons have no notice that ihe attorney does not 
in fact possess.55 On the other hand, the apparent 
authority of an attorney cannot comprehend powers 
which, to the knowledge of the person asserting 
such authority, have not in fact been conferred by 
the client 556 nor powers which the ordinary attorney 
and client relationship, for the purposes for which 1t 
1s known to exist, would not induce a third person to 
believe that the attorney had the authority to exer- 
cise,57 for all persons dealing with an attorney, as 
such, are charged with notice of his usual and ordi- 
nary powers, and they cannot set up ignorance to 
avoid the consequences of their conduct.58 More- 
over, the basis of ihe rule as to apparent authority 
is an estoppel,59 and hence it may be held inapplica- 
ble whenever the circumstances are such as to pre- 
clude the raising of an estoppel against the client.60 
A client who does not hold out an attorney as hav- 
sng authority beyond that in fact given is not re- 
quired to protect himself by giving notice of the 
limits of the authority.®1 
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An attorney for a court official representing an 
estate, who can act only by and with the consent and 
approval of the court, has no power, unless it has 
been expressly granted, to bind the client or the es- 
tate he represents.52 


Jowmt aitorneys. Where several attorneys are em- 
ployed under a joint contract, each has authority to 
bind the other attorney or attorneys by his acts, as 
well as the client 68 


§ 80. Conduct and Control of Litigation in 
General 


a. In general 
b. Exclusion of control by client 


a. In General 


The employment or retainer of an attorney for the 
Purpose of prosecuting or defending Iitigation gives him 
implied power to take ali steps necessary or incidental 
to the prosecution or management of the case or de- 
fense, and apparent authority as to the courts and op- 
posing parties or their counsel! to take ali steps and ex- 
ercise all powers that are ordinarily taken by, or con- 
ferred upon, attorneys in similar causes, in 80 far as 
they relate to or affect procedural or remedial matters 
but not the subject matter of the Iitigation. 


The general employment of an attorney to prose- 
cute or defend a cause or proceeding ordinarily vests 
in a plaintiff’s attorney the mmplied authority to take 
all steps or do all acts necessary or incidental to the 
regular and orderly prosecution or management of 
the suit,®4 and in a defendant’s attorney the power 
to take such steps as he deems necessary to defend 


62. Ereeman vy. State, 208 P. 1052,;58 Mass—Precious v. O’Rourke, su-; Ky—Anglo-American Mill Co. v. 


20 OklCr. 448—6 CJ. p 642 note| pra Phillips, 82 SW (2d) 994, 286 Ky. 
96. N J—Strauas v. Rabe, 130 A 930, 98 245 

53. US—Barnett v. Kunkel, (OkL)| NJHq 100, affirming 137 A 188,|Mass—Precious v O'Rourke, 170 N 
259 F 394,170 CCA. 870 97 NJ Eq 208 BH 110, 270 Mass 305—Hale v. 


Ky.—Montgomery Coal Corporation| Or-—Union Central Life Ins. Co. v. 
Toliver, 62 P.(2d) 1129. 


107—King Const. Co. v. Mary|& CJ pb 688 note 55. 

Helen Coal Corporation, 289 S.W|59S. Czesna v Lietuva Loan & Sav- 
ings Ass’n, 252 TllApp. 612 

60. Czesna v. Lietuva Loan & Say- 
ings Ass'n, supra. 

Lumbermen’s 

Casualty Co, 178 A. 372, 87 NEL 


v Allais, 3 SW (2d) 180, 328 Ky 


799, 194 Ky 485 

6CJ p 642 note 97 

& Ky.—Johbnson v MHolt’s Adm’r, 
81 SW (2d) 8965, 285 Ky. 518 

Lid —Milkton v. French, 150 A 38, 
159 Md 126, 19 


61. Gibbs sv. 


55. Herfurth v. Horine, 98 SW (2d)|62% Iowa—In re Carpenter's Estato, 
231 N VW. 376, 210 Iowa 658. 
Mda.—Mulkton v. French, 160 A.| Pa—In re Berberich’s Hatate, 101 «A. 


21, 266 Ky. 19 
56. 


28, 159 Md 126 461, 257 Pa 181 


Tex—Bourland v Huffhines, (Civ.| Tex—Butler v Fechner, (Civ.App ) 


App) 269 SW 184, affirmed Huff-| 200 SW. 1126 


hines v. Bourland, (Com.App) 280/463. Lake v Wilson, 88 SW (2d) 26, 
183 Ark. 180—Lake v. Wilson, 85 
87. Iowa—Orwig v. Chicago, R.I &| §8.W (2d) 597, 188 Ark. 180. 

P. Ry. Co, 250 NW 148, 217 Iowa|é& Fla—Grifith v Investment Co, 
110 So 271, 92 Fla. 781—Small v. 
Colonial Inv. Co, 109 So. 483, 92 


S.W 6561. 


521, 90 ALR 258. 
Md—Milkton v French, 150 <A. 38, 


159 Md. 126, Fila 6503 


Mass.—Precious v. O'Rourke, 170 N.| Idaho—Evans v. Power County, 1 P. 
(2d) 614, 50 Idaho 690, 


H. 110, 370 Mass 305, 


Wheeler, 1683 NB 178, 264 Mass 
592—Hiahn v Loker, 118 NE 661, 
229 Mass 368, L RAi1918D 807. 

Mich —Hightower v Detroit Edson 
Co, 247 NW. 97, 262 Mich. 1, 86 
ALR 609 

Miss—B F Goodrich Rubber Co, v. 
Holland, 181 So 882, 159 Miss. 846 

Mont —State v Turlok, 248 P. 169, 
76 Mont 549 

N ¥ —Katzenberg v, Satz, 221 NYS. 
106, 129 Misc 218 

N.D—Hauser v Security Credit Co, 
266 NW. 104. 
Okl—Neil v Union Nat. Bank of 
Chandler, 178 P. 659, 72 Okl 116. 
Pa—Swarts v. Morgan & Co., 29 A. 
974, 163 Pa 195 

Vt—Brammall v. La Rose, 165 A. 
916, 106 Vt 8465. 

6 CJ. p 641 note 84, 


Acts pertaining to remedy 

The attorney “1s, by his general 
employment, authorized to do all 
acts mecessary or incidental to the 
prosecution or defense which pertain 
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the suit and protect tle interests of defendant,65 in 
so far as they affect only the remedy. By virtue of 
such employment the attorney also acquires, as to 
the courts and other parties or their counsel, the 
apparent authority to bind the client by taking all 
steps or exercising all powers that are ordinarily 
taken by, or conferred upon, attorneys in similar ac- 
tions or causes.66 In proceedings before a court of 
record this apparent authority of an attorney 1s so 
broad, so far as the court and opposing parties are 
concerned, as to have been characterized as plenary 
in nature ;67 and, in the absence of fraud or collu- 
sion, almost any act or omission in litigation which 
affects only the remedy ur procedure will be treated 
as coming within his authority to bind his client.68 
for the courts must deal with the parties as though 
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their counsel,72 


late only to the 


to the remedy pursued The choice;6é@& US—In re Level Club, (DCN. 


of proceedings, the manner of tna], 
and the hike, are all within the sphere 
of his general authority, and, as to 
these matters, his client 1s bound by 
his action ”’"—Ohlquest v. Farwell, 32 
NW 277, 279, 71 Iowa 281 


65. Hawaili—Anderson’ v. 
Co, 27 Hawan 60. 

Iowa —Shores Co v. Iowa Chemical 
Co, 268 N.W 681—State v Froah, 
263 NW 625, 220 Iowa 840. 

Ky-—Johnson v. Holt’s Adm’r, $1 8 
W (2d) 896, 235 Ky. 518—Sayre v. 
Commonwealth, 288 SW 787%, 194 
Ky. 338, 24 ALR 1017 

N C—Chatham Lumber Co v. Par- 
sons J.umber Co, 90 SH. 241, 172 
NC 320 

RI—McLyman v. Miller, 161 A, 111, 
62 RI 874 

Tex—McMillan vw McMillan, (Civ 
App) 72 SW.(2da) 611 

Vt—Barrows v Wilson, 121 A. 440, 
97 Vt 26 

6CcJ p 642 note 98 


Defense attorney in a criminal case 
is generally held to have such pow- 
ers to bind his client. 

Ga—Abney v_ State, 169 SH. 639, 
47 Ga App 40 

Iowa—State v Froah, 263 NW. 525, 
220 Iowan 840—State v Dangelo, 
166 N.W. 587, 182 Iowa 12568 

Ky —Dewberrv v. Commonwealth, 44 
SW (2d) 1076, 241 Ky 726—James 
v Commonwealth, 247 SW 9465, 
197 Ky. &77—Sayre v. Common- 
wealth, 288 SW. 787, 194 Ky. 3838, 
24 ALR 1017—Bonar v Common- 
wealth, 202 SW. 676, 180 Ky. 338. 

Mont —State v. Turlock, 248 P. 169, 
76 Mont. 549 

N D—State v. Keller, 223 N. 
57 ND. 645, 64 ALR. 484. 
20 OklCr 443. 

Tex—Dx parte Wood, (Cr.) 87 &.W. 
(24) 487—Hix parte Maple, 33 S.W. 
(2d) 784, 116 Tex.Cr. 383—Jacobs 
x "aa 218 S.W. 628, 85 Tex.Cr. 


Rawley 


VY.) 46 F (2d) 1002 

Ky.—Herfurth v Horine, 98 SW 
(2d) 21, 266 Ky 19—Johnson v. 
Holt’s Adm’r, 31 SW (2d) 896, 235 
Ky. 518 

NM—Dacus v. Maryland Casualty 
Co, 55 P (2d) 663, 40 NM 110. 


67. In re Level Club, (DCNY) 46 

B' (2d) 1002, 1003 

“The apparent authority of attor- 
neys in any proceeding before the 
court 18 plenary so far as the court 
and the opposing parties are con- 
cerned, for necessarily it must be 
adequate to all the exigencies of liti- 
gation. To be agents with such au- 
thority 1s one of the reasons for the 
existence of the Bar.”—In re Level 
Club, supra 


68. US—In re Level Club, supra. 

Ariz—Irvin v Dwight B Heard Inv. 
Co, 281 P. 218, 36 Ariz 628 

Fla —Henderson v State, 118 So. 689, 
94 Fla 318 

Ill—vVillage of Dolton v. Dolton Hs- 
tate, 162 NB 214, $31 Til, 88 

Iowa —Shores Co v. Iowa Chemical 
Co, 268 NW 681 

Ky —Herfurth v Horine, 98 S W.(2d) 
21, 266 Ky. 19 

Mass.—Hale v. Wheeler, 
178, 264 Mass. 692. 

Mont.—Davenport v. Davenport, 222 
P 422, 69 Mont 405 

N.J —Kaufman v. Jurcsak, 139 
716,102 NJ Hq 66 

N Y—aIn re Callahan, 174 N Y.S. 263, 
106 Misc 202, affirmed 175 N.YS 
896, 188 App Div 944 

Okl—Neil v Union Nat Bank of 
Chandler, 178 P. 659, 72 Okl 116 

Tex—Richardson v McCloskey, (Civ. 
App.) 228 S.W. 323, dismissed for 
want of jurisdiction 

6 C.J. p 641 notes 82, 89. 


mensons for rule 

(1) “Having voluntarily reposed 
confidence in such counsel and held 
him out to the court and opposing 
counsel as hig representative, he can- 
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they were actually present and acting in the persons 
of their attorneys.£9 Otherwise stated, the authority 
of an attorney extends to the management of the case 
in all the exigencies which arise during 1ts prog- 
ress,'0 and his broad authority in this connection 
cannot be questioned by the client because of the 
want of specific authority to do the act done or con- 
sented to,71 or because the attorney has in fact ex- 
ceeded or violated instructions or limitations not 
communicated to the court or opposing parties or 


The broad implied or apparent powers of an 
attorney with respect to the conduct or control of 
litigation are, however, limited to matters which re- 


procedure or remedy.7® The em- 


ployment of itself confers upon the attorney no 


not repudiate his action or inaction 
in the conduct of the suit, so far as 
such repudiation might affect the ac- 
tion of the court, past or prospective, 
or the rights of his opponent, except 
perhaps when a denial of such nght 
would be in effect perpetrate a fraud 
against bhim”—lIrvin v. Dwight B. 
Heard Inv Co, 281 P. 218, 214, 35 
Ariz 528. 


(2) “It ig manifest that no tnmbu- 
nal, where parties appear by attor~ 
ney at law, could proceed safely or 
conveniently under any practice 
which permitted the party to disavow 
what had been done in his behalf in 
open court The attorney may be li- 
able to his client if he has acted to 
his prejudice without authority, but 
the orders of the court and the 
rights of the other parties cannot be 
affected ””"—Hale v Wheeler, 168 NE. 
178, 179, 264 Mass 692 


69. Chadwick v Parkhill Corpora- 
tion, 141 A 823, 16 DelCh. 105 


70. In re Callahan, 174 NY¥.S 268, 
106 Misc. 202, affirmed 175 NYS. 
896, 188 App Div 944 


71. US—In re Level Club, (D.C.N. 
Y) 46 F.(2d) 1002 

Iowa —Shores Co v. Iowa Chemical 
Co, 2468 NW 581 

N Y—In re Callahan, 174 NYS 268, 
106 Mise. 202, affirmed 175 NYS 
896, 188 App Div 944. 


7a. Ga—Rooke v Day, 167 SH. 762, 
46 Ga App 879. 

Ky —Herfurth v Horine, 98 8 W (2d) 
21, 266 Ky 198—Johnson v Holt’s 
Adm’r, 31 S.W.(2d) 895, 235 Ky. 
518. 

N Y—Tatum v. Maloney, 134 NYS. 
614, 226 App.Div 62 

N C—Hendricks v. Town of Cherry- 
ville, 153 SH. 112, 198 N.C. 669. 


73. Mass—De Santis v. Massachu- 
setts Bonding & Insurance Co., 19é¢ 
NB 136, 289 Mass 315. 

N.D—Hauser v. Security Credit Ce. 
266 N.W. 104. 


implied or apparent power or authority over the 
subject matter of the cause of action or defense ;74 
and, unless the attorney has expressly been grant- 
ed authority with respect thereto, the power to 
deal with or surrender these matters is regarded 
as remaining exclusively in the client.75 

If the client has not held the attorney out as 
possessing greater powers, the apparent authority 
of the attorney does not comprehend other or great- 
er powers than an attorney authorized to take 
charge of litigation commonly has;76 and an at- 
torney has no implied authority to take steps which 
are not necessary to the due and orderly prosecu- 
tion of the case, but are collateral thereto.?7 


Moreover, a retainer or employment for a par- 
ticular cause or proceeding does not of itself give 
the attorney authority to act for the party in a 
different cause or proceeding not essentially a part 
of the cause for which the attorney was employed, 
although the other proceeding may involve the same 
matters concerned in the original litigation;78 and 
a general retainer does not authorize the attorney to 
act in any particular swt or proceeding,”? but 


74 US—vU. S v. Beebe, (Ala) 21 
S.Ct. 871, 180 US. 348, 46 LEA 
568 

Ala.—National Bread Co v Burd, 145 
So. 462, 2236 Ala. 40—Indemnity Co 
of America v. Bollas, 135 So. 174, 
228 Ala. 280—Craft v Standard 
Accident Ins. Co, 128 So 271, 220 
Ala. 6—Blackwood v Maryland 
Casualty Co, 187 So. 467, 24 Ala. 
App. 527. 

Ark —Laird v. Byrd, 9 §'W.(2d) 571, 
177 Ark. 1114. 

Idaho —Hivans v. Power County, 1 P 
(24) 614, 50 Idaho 69—Storey v. 
U 8S Fidelity, etc, Co., 188 P 990, 
$2 Idaho 888. 

liL—vVillage of Dolton v. Dolton Dsa- 
tate, 162 NH 214, 881 Ill 88. 

Ky —Lawson v. Wright, 8 Ky Op 352 

Me—Pomeroy v. Prescott, 76 A &98, 
106 Me. 401, 188 AmS.R. 847, 21 
Ann Cas. 674. 

Mass—De Santis v. Masaachusetts 
Bonding & Insurance Co, 194 NB 
136, 289 Mass. 315—Friedberg v. 
Jablon, 1923 N.H. 49, 287 Mass. 510 
—Precious v. O’Rourke, 170 NHB. 
110, 270 Mass 805—Hale v Wheel- 
er, 168 NBD 178, 264 Mass 692— 
Hahn v Loker, 118 NH. 661, 329 
Mazs. $63 

Mont —State v. Turlock, 248 P. 169, 
76 Mont 549. 

NY—In re Rahm, 161 NY.S 1088, 
176 App Div. 880, reargument de- 
nied 168 N.Y.8 1128—In re Zweig’s 
Will, 261 N.YS 400, 145 Misc. 839 

N.C.—Deits v. Boleh, 188 SE 384, 209 
N.C. 202—Biszell v. Auto & Tire 
Hauipment Co., 108 SH 489, 182 N 


266 NW. 104. 
OkIl—Neil_ v. 


266 NW. 104. 


infra. § 105. 
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Ewen, 76 SH 222, 180 NC 414, 
Ann Cas 19140 6413 
N D.—Hauser v Security Credit Co, 


Union Nat Bank of 
Chandler, 178 P. 659, 72 Okl 116 
Tex—McMillan yw McMullan, 

App) 72 SW (2d) 61li—Lane v 
Mitchell, (Civ App.) 289 SW. 195 
Vt—Brammall v. LaRose, 165 A. 916, 
105 Vt 845, followed in 165 A 918, 
105 Vt 362—Granger v Batchelder, 
64 Vt. 248, 41 AmR. 846. 
6 CJ p 641 note 85, p 643 note 5. 


“Tt is settled law that while an 
attorney, by virtue of lus employ- 
ment, has broad powers with refer- 
ence to the prosecution and manage- 
ment of actbons and suits, these pow- 
ers do not extend to matters affecting 
the cause of action”—De Santis v. 
Massachusetts Bonding & Insurance 
Co., 194 NE 136, 139, 289 Mass 3815 


76 Cal—Woerner v. Woerner, 
P 919, 171 Cal. 298 
N.D —Hauser v. Security Credit Co, 


Wash—Barton v. 
289, 120 Wash 381, 

6CJ p 643 note 5 

Admissions, stipulations, or waivers 
which affect cause of action or de- 
fense see *nfra § 100. 

Power of attorney to make settle- 
ment, compromise, or releage see 


76. Precious v. O'Rourke, 170 NBD 
110, 270 Mass 3805 


77. Goodrich Rubber Co vy. Holland, 
131 So. 882, 159 Miss 346 


C. 98—Bank of Glade Spring v, Mc-|78 Il.—Hollan v. Kepner, 180 N.B. 


7 CO.d.8. 


an attorney employed with respect to one issue has 
authority to act with respect to another issue 1n- 
separably connected with it,8® and an employment 
for a particular cause gives the attorney authority 
to act in all proceedings which are but a part 
or continuation of the original employment and 
required to be prosecuted or defended 1n order to 
accomplish the purpose for which the attorney was 
retamed.82 


Similarly, an attorney has no authority to rep- 
resent or act for a party or parties to litigation 
other than the one or ones by whom he has been 
employed or whom he has been legally appointed 
to represent.84 


An employment of an attorney to conduct a pro- 
ceeding before an administrative board or body, 
not a court of record, has been held not to vest 
the attorney with the broad implied or apparent 
powers ordinarily resulting from the client’s allow- 
ing an attorney to appear upon the records of a 
court of record as his attorncy ,®° but there is oth- 
er authority to the contrary,®4 and the gencral rules 
with reference to implied powers have been ap- 


699, 297 Ill 882—Csesna vy. Lietuva 
Loan & Savings Ase’n, 252 Ill App. 
612 
Mo—National Union Fure Ins Co. v. 
Vermillion, (App ) 19 8.W.(2da) 776 
6CJ p 642 note 2 


(Civ |79. King Const Co v Mary Helen 
Coal Corporation, 239 S.W. 789, 194 
Ky. 4365. 

80. Davidson y. Richmond, 245 8.W. 
1, 196 Ky 65653. 


Sl. Anderson v. W. G. Rawley Co., 
37 Hawa 60. 


82. US—dHarkin v Brundage, (CC 
ATll) 18 B(2d) 617, certiorari 
granted 47 SCt 287, 273 US 683, 
71 LB 838, and reversed on other 
grounds 48 SCt. 268, 276 US 36, 
12 LEd 457 

La—Powell v. Larance, 155 So. 13, 
179 La T5L 

Okl—Griffn v Galbraith, 247 P. 339, 
114 Okl 208 

Tex —Underwood vy. Pigman, (Com. 
App) 32 SW (Sd) 11028, reversing 
(CivApp) 21 SW (2d) 703, judg- 
ment modified on other grounds 
(Com App) 36 SW.(2d) 1114 

metirel members of partnership 

client 
Where a partnership has been dis- 
solved, an attorney employed by the 
partnership has no authority to act 
in @ suit against them for partners 
who have retired from the partner- 

ship —Hanzes v. Flavio, 125 N.D. 613, 

234 Mass 320. 


&3. Dacus v. Maryland Casualty Co, 
(N ML) 55 P (2d) 663. 

& Ill—Heinze v. Industrial Com- 
mizsion, 128 NE. 698, 288 Il. 343. 
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Tombari, 207 P. 
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plied to an attorney employed to obtain a building 
permit from a building inspector.85 


As an attorney acting purely in a professional 
capacity is not a party himself, but is merely an 
agent or representative of the party by whom he 
is employed or retained (supra §§ 66 and 67); he 
has power to act 1n litigation and assert the rights 
of a party only 1n the latter’s name &6 


b. Exclusion of Control by Client 


The right of a client, who Is represented by an un- 
discharged attorney of record, to conduct or contro! the 
litigation personally, without acting through his attorney 
or without regard to the latter’s knowledge or consent, 
or to contro! the attorney in his handling of procedural 
matters, has been both affirmed and denied. 


In view of the broad powers with which he is 
vested with respect to litigation, his training and 
position as an officer of the court, and the necessity 
for an orderly conduct of causes in court, 1t has 
frequently been said that an attorney of record 
in a cause has the exclusive power and control over 
the litigation for which he was employed with 
respect to procedural and remedial matters;87 and 
that the courts, in cases where the parties are rep- 
resented by counsel, deal only with the counsel 
and not with the litigants.88 Accordingly, although 
the client might, in the first instance, have clected 
to appear or act in person (supra §§ 16 and 63), 
after an attorney has been employed or retained, it 
has been held that the only way the client can 
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control the proceedings 1s by excrcizing his power 
to discharge or change his attorney (infra §§ 109 
and 119), and that, as long as the attorney has not 
been discharged, the chent cannot control him in 
the due and orderly conduct of the suit 89 Also, 
it has been held, particularly where there is a stat- 
ute providing that a party who has appeared by 
attorney cannot act in person except by order of 
the court,99 that, 1f a party has appeared in a 
court proceeding by attorney, and has an attorney 
of record, the court cannot recognize any other as 
having management or control of the action, and 
the party can act only through his attorney 91 
Under these holdings, an attempt by the client to 
stipulate or act with reference to the conduct or 
disposal of the proceedings will not be recognized 
or entertained by the court unless the same 1s 
signed or assented to by the attorney of record,®? 
although the client himself may not be permitted to 
repudiate his own acts in this connection to the 
injury of the adverse party.93 


Other cases, however, by stressing the fact that 
an attorney is but a mere agent or representative 
whose authority is revocable at the pleasure of the 
party by whom he is employed, have concluded that 
the conduct of the suit belongs to the party,94 who 
is the dominus litis;95 and that the attorney has 
no right to take proceedings or act against the or- 
ders or will of his client.2°6 Moreover, many cases 


Mo—Cully v. Kelley-Dempsey Co,;88& Irvin v Dwight B Heard Inv.|92 Cal—aAnglo California Trust Co. 


57 SW (2d) 784, 227 MoApp 75. 


27 Hawa 60 


88. Mass—Conley v ‘Fenelon, 165) Sawy 338. 


Co, 281 P 218, 85 Ariz 528 


85. Anderson v W. G. Rawley Co,/s9. Nightingale v Oregon Cent Ry 
Co, (CC Or.) 18 BF Cas No.10,264, 2 


v Kelly, supra 

NY—Johnson v. Antonopoulos, 210 
NYS 689, 218 App Div 824 

6CJ p 643 notes 7-11. 


93. McBratney v. Rome, etc., R Co, 


NBD 383, 266 Mass 340 
NjJ—Kaufman v dJurezak, 189 A. 
716,102 NJ Hq 66 


87. Cal—Hlectric Utlites Co v. 
Smallpage, 81 P.(2d) 412, 137 Cal 
App 640 

Iowa —Shores Co v. Iowa Chemical 
Co, 268 NW 6581. 

Mich —Iiightower v Detroit Edison 
Co, 347 NW 97, 262 Mich 1 

Miss —De Armond v. Fine, 72 So. 146, 
111 Miss 737. 

NC—Deitzs v. Eolch, 188 SH. 884, 
209 NC 202. 

@€CJ. p 648 note 6—60 CJ. p 47 note 
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measons for rele 

“When one hires an attorney to 
represent him in litigation, that at- 
torney has full charge of the case as 
far as procedure and remedy are con- 
cerned He is trained and skilled in 
the law. <A client has no knowledge 
of procedure and intrusts this to the 
attorney he employs ”—Shores Co v 
Iewa. Chemical Co., (Iowa) 268 N.W. 
653i, 632, 


96. Johnson v Antonopoulos, 210 N 
Y¥.8 589, 213 AppDiv. 824 


91. Sieck v Hall, 34 P (2d) 844, 139 
CalApp 279—Diectric Utihties Co 
v Smallpage, 31 P.(2d) 412, 137 
Cal App 640—Anglo California 
Trust Co. v Kelly, 272 P 1080, 95 
CalApp 390—McMunn v Lebrke, 
165 P 478, 29 CalApp 298—Carter 
v Holt, 154 P 37, 28 Cal App. 796— 
6CJ p 643 note 7. 


Client cannot assume control 

“While a party to an action may 
appear in his Own proper person or 
by attorney, he cannot do both If 
he appears through an attorney, such 
attorney has the management and 
control of the action If the party 
becomes dissatisfied with his attor- 
ney he may make a change. Until 
this has been done, the chent cannot 
assume control of the case .. 
This rule is indispensable to the or- 
derly conduct of the case ”"—Anglo 
California Trust Co v Kelly, 272 P 
1080, 1081, 95 CalApp 390. 
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87 NY 467—6 CJ. p 648 note 13. 


94. Kaufman v. Jurczak, 139 A. 716, 
102 NJ.Dq 66. 


96. Hrickson v Foote, 153 A 
112 Conn. 662. 


96. Conn —Hrickson v. Foote, supra 

Minn —Nelson v Nelson, 126 NW. 
731, 111 Minn 183, 31 LRA (NS) 
538, 187 AmS8R 5649 


“Aan attorney has no exclusive con- 
trol over litigation committed to his 
charge. Absolute control thereof 
rests with his client. Of course, an 
attorney may do many things in the 
course of the action without con- 
sulting, and which bind, his client: 
but the latter’s directions and orders, 
when given, are supreme. Any other 
rule would elevate the agent above 
the principal, and in fact reverse the 


-| relation between them, the agent be- 


coming the principal, and the prin- 
cipal the agent ”—Nelson v. Nelson, 
126 NW 731, 785, 111 Minn 183, 31 
LRACNS) 623, 187 AmS.R. 549. 


§ 81 


have recognized the right of the client, by appear- 
ing or acting in person, to have the cause ter- 
minated or disposed of as he sees fit without regard 
to the consent or wishes of his attorney of record 
who has not been discharged;§7 and it has been 
said that, as the law favors the settlement or ter- 
mination of litigation, any agreement which de- 
prives a litigant of the mght to control his case, 
before it 1s finally determined, is void as against 
public policy.98 Partially because of these views, 
and the fact that the subject matter of the litiga- 
tion is generally regarded as remaining within the 
exclusive control of the client, it 1s widely held, as 
will be seen later, that a client may dismiss or dis- 
continue an action (infra § 87), or settle or com- 
promise his litigation or claims (infra § 105), over 
his attorney’s objections or without his knowledge 
or consent, notwithstanding the existence of an 
agreement or contract which attempts to deprive 
the chent of this right. 


§ 81. Proceedings before Judgment 


All steps or proceedings ordinarily taken in order to 
defend or enforce the remedy or bring the claim or cause 
of action to hearing, trial, determination, and Judgment 
are within the general authority and contro! of an at- 


97. Colo—Gooding v. Lyon, 166 P. 
664, 68 Colo 328 

Miss —Zerkowaky v Zerkowsaky, 131 
So. 647, 160 Misa. 278 


NJ.—Sternberg v- Vineland Trust| 736 


Co., 153 A 370, 107 NJ Hq 2556—) Hawaul—Anderson v. Rawley Co., 27 


Du Bois v. Woodward, 151 A. 366, Hawai 60 
367, 8 NJ Muse. 645. 


ND—Hauser v. Security Credit Co. 


266 N.W. 104. 
Tex—Ex parte Wood, (Cr.) 87 SW. tasel v Rule, 
(2d) 487 Iowa 20 


6 C.J. p 648 note 18. 


‘We are thus confronted with a 
rather unusual development The ef- 
fort of a party to discontinue a pro- 
ceeding that he has initiated is com- 
bated by his attorney in that pro- 


ceeding We fail to grasp| A-UR. 509. 


the theory upon which the attitude} N¥—Clnton v. N. ¥Y C &N H.R. 
R Co, 181 NYS. 881, 147 App Div. 
470—Katzenberg v. Satz, 221 N. 
YS. 105, 129 Misc. 218 

N.C —Deitz v. Bolch, 188 SH. 384, 
209 N.C. 202—Sonthern Chemical 
Co v. Bass, 95 SH. 766, 175 NC. 


of relator’s attorney may be justified. 
The very word ‘attorney’ implies the 
function of acting for another—in 
the present case, the relator The 
relator having clearly manifested his 
desire to terminate the proceedings, 
there 18 no moving party.”—Du Bois 
v Woodward, supra. 
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640—Anglo California Trust Co v. 
Kelly, 272 P 1080, 95 CalApp 380. 
D.C—Olney v Butte Creek Consol. 
Dredging Co., 61 AppDC. 8, 273 F. 


Iowa —Shores Co. v Iowa Chemical 
Co, 268 NW. 681—State v Froah, 
263 N.W 525, 220 Iowa 840—Rhu- 

65 N.W. 1013, 97 


Mass—De Santis 
Bonding & Insurance Co, 194 NE 
136, 289 Mass %315—Friedberg v 
Jablon, 192 NH 49, 387 Mass 610. 

Mich —Bightower v. Detroit Hdison 
Co, 247 NW. 97, 262 Mich. 1, 86 


7 C.d.8. 


thee who has been employed for purposes of litiga- 
tion. 

Under the general rules stated in the preceding 
section, practically all procedural matters or pro- 
ceedings or steps in court necessary to defend or 
to enforce the remedy or to bring the claim, de- 
mand, cause of action, or subject matter of the suit 
to hearing, trial, determination, and judgment are 
within the general authority and control of an at- 
torney who has been employed for purposes of 
litigation.9® 


Accordingly, although the attorney cannot bring 
or commence a suit or proceeding which the client 
expressly directs him not to bring,! or has not au- 
thorized,? nor file a pleading or amendment which 
the client openly repudiates? in the absence of 
some such specific limitations or restrictions, the 
general implied or apparent authority of an attor- 
ney who has been employed for purposes of litiga- 
tion or suit extends to the determination or selec- 
tion of the forum,* and the type or form of the 
proceedings or remedy,© the drawing and filing of 
pleadings and papers; the preparation of the 
case for trial by searching for evidence or inter- 
viewing, handling, or obtaming witnesses;’ the 


2 Peplinsky v Billings, 252 NW. 
$42, 218 Wis 661. 


& Strahan v. Haynes, 262 P. 995, 33 
Ariz 128 


4 McGeorge v. Bigstone Gap Impr. 
Co, (CC Va.) 88 F. 599—6 CJ. p 
641 note 87. 


& lIowa—State v. Froah, 263 NW. 
525, 820 lowa &8&40—Rhutasel v. 
Rule, 65 NW 1013, 97 Iowa 20— 
Ohlquest v Farwell & Co., 82 N. 
W a7, 71 Iowa 281 

Ky.——Johnson v Holt’s Adm’r, $1 8. 
W (2d) 895, 285 Ky 618 

Mont—State v Turlok, 248 P. 169, 
76 Mont 649 

6CJ p 641 note 86. 


6 Levy v. Nelson, 279 S'W. 620, 212 
Ky. 444. 


Must be in client's name 

All pleadings and papers must be 
filed in the name of the party rather 
than in the name of the attorney 
himself.—Conley v. Fenelon, 165 N.E. 
882, 266 Mass 340—Kaufman Vv. 
Jurczak, 189 A. 716, 102 N.IJHq 66. 
Authority of attorney to verify pe- 


v. Massachusetts 


96. Nichols v. Orr, 166 P. 5861, 63 
Colo 333, 2 ALR. 449—6 CJ p 
788 note 44 

Validity of contracts depriving client 
of right to dismiss or settle case 
see infra § 105. 


86. Cal—Boca, etc, R. R. Co. v. Su- 
perior Court, 88 P. 718, 150 Cal 153 
—Hiectric Utilities Co v Small- 
page, $1 P.(2d) 412, 187 CaLApp. 


ND—BHauser v. Security Credit Co, 
266 NW. 104 

Pa—Cole v National Casket Co, 101 
Pa Super. 207. 

Vt.—Brammall v LaRose, 166 A 916, 
105 Vt 3465. 

6 CJ p 641 note &89—p 643 note 6. 

lL. N.J—Sternberg v Vineland Trust 
Co, 152 A. 370, 107 N J Hq. 255. 


N.Y¥.—In re Rahm, 161 NY.S. 1038, 
175 App.Div. 330. 
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tition in involuntary bankruptcy 
proceeding see Bankruptcy § 116 
[7 CJ. p 78 notes 47, 48]. 

7. NY—Wertheimer v New York 


Rys Co., 164 NY.S. 260, 177 App. 
Div 448. 


Wash—Wood v Miller, 265 P. 737, 
147 Wash 251. 


Attempts to bribe or corrupt witness- 
@s 
(1) Even the dishonest and frand- 


7 C.JI.S. 


determination and fixing of the manner® and time® 
of trial, and the conduct and management there- 
of,10 including the examination or cross-examina- 
tion of witnesses,1! the making of arguments to 
the court or jury,!* and the making or failure to 
make requests for insirvctions!8 or objections to 
instructions given,4 and the malk:ng of a motion 
for a directed verdict,15 or the verdict or findings 
themselves 16 


Moreover, where an attorney's management and 
control of proceedings im court 1s regarded as ex- 
clusive (supra § 80 b), the chent himself cannot 
seek to conduct or manage the trial of the case,17 
as by having the cause set for trial,18 demanding a 
jury trial,19 or cross-examining witnesses.20 Also, 
all Icgal proceedings in the cause must be signed 
or inaugurated by the attorney of record alone *1 


Where several attorneys are engaged 1n the trial 
of a cause on behalf of the client one of the at- 
torneys has the authority to bind the others by 


ulent acts of an attorney in secking 
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his action in court if they do not openly dissent 
thereto.22 


The apparent authority of an attorney extends, 
however, only to the use of ordimary court pro- 
cedure,#8 and an attorney’s attempt to induce others 
to jo1n with his client in a proposed pending litiga- 
tion, by means other than the ordinary court 
process for obtaining a joinder of parties, is col- 
lateral to, but not a part of, the procedure in the 
case and 1s not within the scope of the attorney’s 
apparent authority.24 


§ 8&2. —— Appearance 


Although an attorney cannot appear for a party who 
has not employed or authorized him to act In the cause, 
an attorney has authority to appear where he has been 
expressly authorized to do so, and his employment or 
retainer for the purposes of particular Irtigation gives him 
general implied or apparent authority to appear In that 
cause, 


Although an attorney purporting to appear or act 
for a party or person in a cause is presumed tn 


Okl—Neil vw Union Nat Bank of) Ey—Trevillian v Boswell, 48 8 W. 


to corrupt witnesses and influence 
their testimony has been held within 
the scope of his authority to inter- 
view witnesses and search for evi-~- 
dence—Wertheirmer v New York 
Rys. Co, 164 NYS 260, 177 App 
Div. 448. 

(2) Also, where the client refused 
to have anything to do with the mat- 
ter but told the attorney to use his 
own judgment, it was held that the 
client could not object that the at- 
torney’s attempts to bribe a witness 
were without authorty—Wood v. 
Miller, 266 P. 727, 147 Wash 2651. 


(3) On the other hand, an attorney 
representing defendant in a criminal 
prosecution has been held to have no 
implied power to suppress evidence 
or to seek to induce witnesses to ab- 
sent themselves —Freeman v State, 
208 P. 1062, 1054, 20 OklCr 443 


(4) The rensons given for this lat- 
ter holding were that “there can be 
no impled power given to an attor- 
ney by his client to violate the penal 
laws of the state Section 2258, RL 
1910, makes the suppressing of evi- 
dence a misdemeanor”’—Freeman v 
State, supra. 


& Fla—Henderson v. State, 113 So 
689, 94 Fla 318. 

Iowa.—Shores Co v Iowa Chemical 
Co., 268 NW 6581—State v Froah, 
236 N.W 626, 220 Iowa 840—Rhu- 
tasel v Rule, 66 N.W 1013, 97 
Iowa 20—Ohlquest v. Farwell & 
Co, 82 N.W. 277, 71 Iowa 231. 

Mass —~-Hale v Wheeler, 163 N.H. 178, 
264 Masa, 593, 


Chandler, 178 P 659, 72 OKL 116 
RI—McLyman v Miller, 161 A. 111, 
62 RI 374 
S C—Peterson v Atlantic Coast Line 
R Co, 98 SB 848, 112 8C 89. 
6CJ p 641 note 88 


Determination of whether trial 
shall be by jury or not 18 within 
scope of attorney’s authority. 

Iowa —Shores Co v Iowa Chemical 

Co, 268 NW 581 
Mass —Hale v Wheeler, 163 N.H 178, 

264 Mnas 692 
Okl—Ne1l vy Union Nat Bank of 

Chandler, 178 P 659, 72 Okl. 116 
RI—McLyman v. Miller, 161 A. 111, 

52 RI 374. 

S C——-Peterson v. Atlantic Coast Line 

R. Co, 98 SH 848, 113 SC 89 


8. Cal—Anglo California Trust Co 
v Kelly, 272 P 1080, 95 Cal App 
390 

OkI—Neil v. Union Nat Bank of 
Chandler, 178 P 659, 72 Okl 116. 


10. Cal—Johnson v. Johnson, 38 P 
(24) 587, 117 CalApp 145 

Ill—Gaineg v Chicago Rys Co., 255 
TilApp %0 

Ky —Trevilhan v Boswell, 48 S.W. 
(2d) 7165, 241 Ky 2387—Sayre v 
Commonwealth, 238 SW. 787, 194 
Ky 388, 84 ALR 1017 

Mass —Bennett v Thomson, 126 NH 
796, 285 Mass 463 

N Y—Humphries v. Shapiro, 175 N 
YS 426,187 App Div 96 


28 CalApp 796 


Ky —Trevillian v. Boswell, 48 SW 
(2d) 715, 241 Ky. 237. 


NY¥—Tatum v. Maloney, 234 N.Y.S |12. Fla—Henderson v. State, 113 So 


614, 226 App.Div. 63. 


689, 94 Fla. 318. 
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(2a) 715, 241 Ky 237—Kentucky & 

West Virginia Power Co v Sauls- 

bury, 22 S'W.(8d) 281, 281 Ky 788, 
Improper argument 

Jn making his arguments to the 
jury, whether proper or improper, 
the attorney is acting within the 
scope of his appnrent authority se 
as to bind the cllient—-Henderson v. 
State, 118 So 689, 94 Fla $18—Ken- 
tucky & West Virgima Power Co v. 
Saulsbury, 22 S.W (2d) 281, 231 Ky, 
788 
13. James v Commonwealth, 247 8. 

W. 945, 197 Ky 577 
14 Jacobs v. State, 213 SW. 628, 

85 Tex Cr. 5065. 


15. Katzenberg v. Sats, 221 NYS. 
106, 129 Misc. 218. 


16. Cal—Johnson v Johnson, 3 P. 
(2d) 587, 117 CalApp 145 

Mass—Hale v. Wheeler, 163 NH. 
178, 364 Mass 593 


17. Carter v. Holt, 154 P 87, 28 Cal. 
App. 796. 


18 Anglo Californie Trust Co. v 
Kelly, 272 P 1080, 95 CalApp 390 


19. Anglo California Trust Co v. 
Kelly, supra 

20. Carter v. Holt, 154 P. 87, 28 Cal 
App. 796 

21. Harris v Minnesota Inv. Co., 365 
P 306, 89 CaLApyp 396 

22. O'Malley v. Carrick, 212 P. 465, 
60 Cal App. 48. 


23. Goodrich Rubber Co v Holland, 
131 So. 882, 159 Miss. 846 


@% Goodrich Rubber Co. v. Holland, 
supra, 


have authority to do so (supra § 73), he does not 
in fact have the power or authority to bind by 
his appearance a party or person who has not ac- 
tually employed him or authorized him to act in 
the cause,25 and such a party or person is not con- 
cluded by the appearance but may dispute or rebut 
the presumption of authority by showing that the 
appearance was without authority in fact (see su- 
pra § 73), and is, therefore, void and of no effect 
as to him under the rules stated in the title Ap- 
pearances § 25. 


On the other hand, an attorney who has been 
specifically authorized and requested to enter an 
appearance for a party has authority to do so,76 
and it is well settled that the employment or re- 
tainer of an attorney to prosecute or defend liti- 
gation gives him the general implied or apparent 
authority to bind the client or party by or for 
whom he was employed by the entry of a general 
appearance in the cause;47 no specific authority 
to enter a general appearance 1s necessary ;*8 and 
a chent may be bound as if a general appearance 
were authorized, although the authority actually 
granted was to make only a special appearance,?® 
or the attorney was, by uncommunicated instruc- 


a. US.—Hatfleld v. King, (W.Va.) 
22 SCt 477, 184 US. 162, 46 
Hd. 481. 

Ark —Stewart v. Budd, 275 S'W. 748, 
169 Ark 363. 

Wia—St. Lucie Estates v. PFalm 


¥Y 563. 
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tions, told to defend only if the client was brought 
before the court by legal process.30 


The authority of an attorney, however, to make 
an appearance must be based on an employment in 
the particular suit or matter in which the appear- 
ance is entered.21 A general retainer confers on 
the attorney no authority to enter an appearance 
in any particular suit or proceeding ;®2 and an em- 
ployment for one suit or proceeding gives the at- 
torney no authority to appear in other litigation 
totally disconnected therewith.23 Moreover, an em- 
ployment merely to settle a pending suit gives the 
attorney no authority to enter an appearance there- 
in,®4 and after defendant and his attorney have 
settled the action with the understanding that it 
will be dismissed, the attorney has no authority to 
appear in a subsequent proceeding attempted by 
plaintiff to obtain a judgment against defendant.?5 

An attorney has no implied authority to enter 
an appearance in a suit in which he has an interest 
antagonistic to that of the client.36 


An attorney appointed by the court to represent 
certain interests can thereby acquire no authority 
to enter a personal appearance for parties over whom 
the court has no jurisdiction.37 


motion denied 157 N.H. 858, 245 N , ant, is within the scope of an attor- 


ney's employment as such.”——FHuehr 


Okl—Phelan v Stockyards Bank, 32)v. Ewert & Richter Express & Stor- 
P.(2d) 270, 168 Okl, 233. 


nee Co., 163 NW. 347, 349, 180 Iowa 
51 
Appearance of married woman by at- 


Beach Plumbing Supply Co., 1388 So. 
841, 101 Fla 205—Tidwill v. With- 
erapoon, 18 Fla 282. 

lowa.—Huehr v Eiwert & Richter Ex 
press & Storage Co., 168 NW. 3847, 
180 Iowa 518 

Mass—Haynes v. Flavio, 1256 NE. 
613, 2384 Mass. 320. 

N ¥—Howard v. Smith, 35 N.Y.Su- 
per. 1381 

Okl —Griffin v Galbraith, 247 P. 339, 


114 Okl 3208—Hatfleld v. Lewis, 
286 P 611, 110 OKL 98. 


Bleeker, (CivApp) 285 SW. 687— 
Hurd v Inglehart, (CavApp) 140 
Sw 119 

Voidability of judgment because of 
attorney's unauthorized appearance 
gee Judgments § 26 [83 C.J. p 1096 
note 95]. 


Defendants by whom no authority 
given 

An attorney employed by some of 

several defendants has no authority 

to appear for other defendants — 

Hanzes v. Flavio, 125 N.EL 612, 334 
Mass. 320 


NEL 688, 244 NY. 406, reversing 


Stockyards Bank, 32 P.(2d) 270, 168 
Okl 282. 


27. DC—Olney v. Butte Creek Con- 
sol. Dredging Co. 51 AppD.c. 8, 
273 EB 736. 

Iowa —Hoskins v. Hotel Randolph 
Co, 211 N.W. 423, 2038 Iowa 1153, 
65 ALR 1125, certiorari denied 
Otis Elevator Co v Hoskins, 48 8 
Ct 123, 275 US 566, 72 LBWa 429 


—Fuehr v. Ewert & Richter Ex-|90: Johnson vy. 


press & Storage Co., 163 N.W. 347, 
180 Iowa 518 

Ky —Johngon v. Holt’s Adm’r, 31 8. 
W (24) 895, 235 Ky. 518—King 
Const. Co v. Mary Helen Coal Cor- 
poration, 239 SW 799, 194 Ky 4365. 

Mo—National Union Fire Ins Co v. 
Nevils, 274 S.W. 508, 217 Mo App. 
630 

NY¥—People ex rel. Bellanca v. 
Moran, 257 NYS 9 235 App Div. 
817—Tatum v. Maloney, 284 NYS. 
614, 226 App Div 62—Daley v. Den- 
nis, 242 N.Y.S 408, 187 Mise 1. 

Tex—Sparks v. Summers, (Civ.App ) 
289 SW. 714. 

Va.—Lockard v. Whitenack, 144 8.H. 
606, 151 Va. 148. 


Hither before or after process 
‘To appear in court, either after or 


216 N.YS. 411, 217 App Div. 749,i before service of process on defend- 
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torney see Husband and Wife § 428 
ai CJ. p 998 note 60—p 999 note 


26. Union Guardian Trust Co. v. 
Grevnin, 249 N.W. 889, 264 Mich. 
368 


29. Nev—Rahn v. Searchlight Mer- 
cantile Co., 49 P.(2a) 353. 

N.Y¥.—Tatum v Maloney, 284 N.YS&8. 
614, 226 App.Div. 62 


Holt’s Admnor., 
31 SW (2d) 895, 285 Ky 618. 

31. Eing Const Co. v Mary Helen 
Coal Corporation, 239 S.W. 799, 194 
Ky. 485 

3a Ky—King Const. Co. v. Mary 
Helen Coal Corporation, supra 

Mo—McPike Drug Co v. 

(App.) 287 8 W. 1044. 

33. Hatfield v. King, (W.Va.) 22 8. 
Ct. 477, 184 US 162, 46 L. Bd. 481. 

34%. Fuehr v. Hwert & Richter Hx- 
press & Storage Co, 163 N.W. 347, 
180 Iowa 518. 

35. Stewart v. Budd, 275 S.W. 748, 
169 Ark. 363. 

36 King Const. Co. v. Mary Helen 
Coal Corporation, 239 8.W. 799, 194 
Ky 485 

37. Traders’ Trust Co. v. Davidson, 
178 N.W. 735, 146 Minn. 224, 


7 €.d.8. 


Amicus curi@ appearance. Although, as noted 
in the title Amicus Curiz § 3 ¢, the activities of an 
amicus curie who has been properly authorized to 
act as such by the court cannot be treated as an 
appearance by a party, a purported amicus curiz 
appearance by an attorney without permission of the 
court will be treated as within the authority granted 
by the party whom he represents and binding on 
the latter.38 


§ 83. —— Process, Notices, and Service 


a. Power to receive, accept, or waive 
b. Power to issue or serve 


a. Power to Receive, Accept, or Waive 


Although there appears to be some difference of op!in- 
fon as to whether an employment to defend of itself gives 
the attorney authority to act In this respect, it is well 
settied that, before the attorney has appeared as attor- 
ney of record and jurisdiction has been acquired over 
his client, the attorney has no power to receive, accept, 
or walve the original process or notice by which personal 
jurisdiction is acquired, unless he has in some manner 
been sufficiently authorized to do 60; but, thereafter, as 
the attorney of record, he ordinarily has authority to re- 
ceive and accept all papers and notices required to be 
served during the subsequent progress of the cause 


If he has not, in some manner, been authorized 
to act for the party in this respect, an attorney 
has no power to accept, acknowledge, or waive 
service of a process or notice by which the court 
acquires jurisdiction over a party in a suit or pro- 
ceeding against him,?9 and, although it has been 
held otherwise, where there is a statute giving an 
attorney authority to bind hus client in any of the 
proceedings in an action or suit by his agreement 
filed with the clerk or entered on the journal of 
the court,49 a general retaimer 18 ordinarily held 
to give an attorney no authority in this connec- 
tion.41 Moreover, many cases are to be found 
which express the view that an attorney has no au- 
thority to receive, accept, acknowledge, or waive, 
service of the original process or notice by which 


38. Thomas v. Driver, (Tex Civ. 
App) 6565 SW (2d) 187—Flnn v 
Krots, (Tex.Civ App ) 2938 S.W 625 
—Olcott v Reese, (Tex.Civ App ) 
291 S.W. 261. 


81 NEL 157 


56 ND. 258. 
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jurisdiction is obtained over his client, unless such 
power has been specifically and specially con- 
ferred.42 There is other authority, however, to 
the effect that the apparent authority which an 
attorney acquires to take such steps as he deems 
proper in his clients, by reason of his employment 
or retainer to defend a particular suit, includes the 
power to accept or waive service of process or no- 
tice for that suit, so as to confer personal juris- 
diction over his client,4% although the client has 
by uncommumicated instructions sought to limit the 
attorney’s authority by giving him power to rep- 
resent the client only m event that the latter was 
brought before the court by a valid service of 
process.44 


At any rate, an attorney has no authority to ac- 
cept service of process for his client in a suit other 
than that for which he 1s employed,*® and an 
attorney employed for the specific and limited pur- 
pose of enjoining a foreclosure by advertisement 
has no authority to accept service of process in a 
subsequent court proceeding for foreclosure.*® 


Where he does not appear as attorney of record 
m pending litigation at the time, an attorney has 
no authority to receive notices or demands relating 
to matters with respect to which he has not been 
employed.47 Hence, a demand for arbitration, re- 
quired by the contract subsequently sued on to be 
made as a condition precedent to suit, cannot be 
made by service thereof on the attorney of the 
opposite party, who has no general authority to 
act but has been employed merely for the purpose 
of seeking a settlement of the differences between 
the parties.48 


Unless by statute or rule of court such notices 
are required to be given to the party humself,*® 
after jurisdiction of the client’s person has been 
acquired, and an attorney has appeared in court 
on his behalf so as to become his attorney of rec- 


NH—Dolber v. Young, 123 A. 218,, McPike Drug Co. v. Wilson, (Mo 


App ) 287 SW. 1044. 


55 ND. 3583—6 C.J. p 644 note 17. 


40. Multnomah Lumber Co. v. Wes-| #3 Johnson v Holt’s Adm’r, 81 S 


38. Colo—Goodrich v Union Oil Co 
of California, 274 P. 936. 

Ga—Rooke v. Day, 167 8H. 762, 46 
Ga App. 879 

Hawaii—Aki v. Aki, 20 Hawali 623 

Iowa. —Fuehbr v. Dwert & Richter Hx- 
press & Storage Co., 168 NW. 347, 
180 Iowa 618 

Ky.—Carter v Capshaw, 60 S.W (2d) 
959, 249 Ky. 488. 

La—Powell v. Larance, 155 So. 18, 
179 Lea T65L 

Mess—Hanzes v. Flavio, 126 N.D 
612, 284 Maas. 320. 


note 17. 


ton Basket Co., 99 P. 1046, 102 P| W.(2d) 895, 285 Ky. 518. 
1, 64 Or 22, 27. 


41. McPike Drug Co. v. Wilson, (Mo./45, Aki v. Aki, 20 Hawai 623. 
App) 237 S&.W. 1044—6 C.J. p 644 


44. Johnson v. Holt’s Adm'r, supra 


46. Taylor v Oulie, 212 N.W. $31, 
55 ND 2653. 


General retainer to conduct busi-/47, Atchison, etc, R Co. v. Benton, 
mess of olient before institulion of 
suit gives the attorney no authority 
to accept or waive service of process 
in that suit, although it relates to 
and concerns the subject matter of| 49. 
the attorney’s general employment-— 


22 P 698, 42 Kan 698. 


48. McNeff v. Capistran, 208 P. 41, 
120 Wash, 498 


Nash v. Gilkeson, 5 Serg & R. 
(Pa) 352. 
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ord, the attorney has the authority, as long as he 
continues to appear and act as the attorney of rec- 
ord, to receive, accept, and waive service of all 
subsequent papers, notices, and processes required 
to be served during the progress of the cause, e:ther 
on the party or his attorney,59 notwithstanding that 
he has been discharged in fact,5! or there is some 
secret agreement between his clent and himself 
limiting his authority.5 The only attorney on 
whom such notices or papers can be served under 
this rule is the client’s attorney of record5? An 
attorney who has merely engaged in the trial of 
the case, but is not the party’s attorney of record, 
has no implied authority to accept or waive service 
of notice,54 and an attorney who has appeared 
only specially to object to the court's jurisdiction 
has no authority to accept service of papers relating 
to the merits of the case.55 If the counsel of 
record be deceased, the service cannot be made on 
his partner or his personal representative ;56 but 
where one partner removes from the state, serv- 
ice of notice on the remaining partner is good 57 


A statute, requiring notices to be given during 
the course of legal proceedings to be served on 
the party rather than his attorney, applies only to 
notices during the pendency of the proceedings and 
does not prevent a notice of dismissal from being 
served on defendant rather than his attorney.58 


b. Power to Issue or Serve 


An attorney, ordinarily, has the authority to Issue or 
give any notice or process that is necessary to the ac- 
complishment of the purpose of his employment, unless 
the notice or process is required by law to be issued, 
served, or given by some other person or officer. 


50. Ga—Black v. Black, 104 SH. 
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An attorney employed to prosecute or commence 
a legal proceeding ordinarily has the power to is- 
sue and sign a process or writ by which the pro- 
ceeding is inaugurated,59 if, under the law of the 
particular jurisdiction, it may be issued and signed 
by plaintiff or his attorney, as shown in the title 
Process §§ 6, 19 [50 C.J. p 450 note 74, p 461 note 
25-p 462 note 26]; and where the attorney of ‘rec- 
ord is regarded as having exclusive control over 
the conduct of legal proceedings (supra § 8 b), 
it has been held that if an attorney has been re- 
tained to represent a party litigant, all statutory 
notices required to be directed to the adverse party 
must be signed or inaugurated by the attorney of 
record alone®® However, an attorney having no 
authority to commence an action cannot affect the 
nights of his client by causing the issuance of a 
summons therefor;61 and the attorney himself 
should not serve a notice which is required by law 
to be served by some other person or officer.®? 


A duly authorized attorney may ordinarily, give 
any notice affecting the substantial rights of his 
client that his client himself can give, in so far 
as the same 1s necessary to accomplish the purpose 
of the attorney’s employment, and those affected 
by the notice must take notice thereof.68 It has been 
held, however; that authority to give notice to an 
adverse party of the termination of his agency for 
another, at least before the commencement of an 
action, is not among the express or implied powers 
of an attorney, as such notice must come from the 
principal and not from an employee, unless he 1s 
specially authorized for that purpose.®4 


7765, 150 Ga. 672—-Rooke v. Day, 
167 SE 763, 46 GaApp 379 
Iowa —State v Froah, 368 NW 625, 

220 Iowa 840. 

Ky.—Kammerer v. Brown, 27 SW. 
(2d) 969, 284 Ky 199. 

Mass —Kalbritan v. Padover, 161 N. 
BH 898, 264 Mass 26 

Mont —Caterpillar Tractor Cov. 
Johnson, 48 P (2d) 670, 99 Mont. 
269. 

N.Y —Ohilquist v Nordstrom, 257 N 
YS 711, 148 Misc. 503, affirmed 261 
NYS 1089, 288 AppDiv 766, af- 
firmed 188 N.BL 125, 262 NY 696. 

Pa—Goodell vy Dhresman, 11 Pa Co 
400—Dunkin v. Calbraith, 1 Browne 
18. 

6CJ. p 645 note 19. 


Motice of motion for contribution 
from joint tort-feasor 
Under a statute giving one joint 
tort-feasor, who has been compelled 
to pay the entire judgment, the right 
to obtain contribution from his co- 
defendant where they have both ap- 


peared in the action by motion on)}55. Melvin v Scowley, 104 So 817, 


notice, the notice of the motion for 

contribution may be served on code- 

fendant’s attorney of record in the 

action, who has authority to receive 

the same, although after the judg- 

ment codefendant discharged him 

and removed from the siate—Ohl- 

quist v Nordstrom, 257 NYS 711, 

148 Misc 503, affirmed 261 NYS 

1088, 288 App Div 766, affirmed 188 

ND 136, 262 N Y. 696 

51. Ga—Rooke v. Day, 167 SE. 763, 
46 Ga App 379. 

Ky —Kammerer v. Brown, 27 SW 
(2d) 959, 234 Ky 199 

N Y —Ohilquist v Nordstrom, 257 N 
YS 711, 148 Misc 502, affirmed 261 
NYS 1089, 288 App Div 766, af- 
firmed 181 NB 125, 262 NY 696. 

6 CJ. p 645 note 23. 

52. Rooke v Day, 167 S.H. 762, 46 
GaApp 879. 

53. Kalbritan v. Padover, 161 NE 
898, 264 Mass. 26—6 CJ. p 645 
note 22 


54% Kalbritan v. Padover, supra. 
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218 Ala. 414, 


56. Bacon v Hart, 1 Black (U.S) 
88, 17 L. Hd 52 

87. De Vall v. De Vall, 109 P. 755, 
110 P. 705, 57 Or. 128 


58. Gibson v. Nelson, 126 NW 781, 
111 Minn 183, 187 aAm.8 R. 549, 81 
LRA (N.S.) 528—6 CJ p 645 note 
25. 


59. Chadwick v. Upton, $ Pick. 
(Mass.) 442—6 CJ p 647 note 47. 
606. McMahon v. Thomas, 46 P. 733, 
114 Cal. 588—Harms v. Minnesota 
Inv Co, 265 P. 306, 88 CaLApp. 396 
—Jansson v. National Steamship 
Co, 168 P. 151, 34 CaLApp. 483. 

61. Peplinsky v. Billings, 252 N.W. 
842, 213 Wis. 651 


62 Phillips v. Phillips, 26 Pa Dist. 
1102. 

63. Rohling v. Thole, 100 N.E. 188, 
266 Ill 425—6 CJ. p 652 note 21. 


@. Ttiigley v. Parshall, 9 N.W. 571, 
11 Neb. 443. 


7 C.J.8. 
§ 84. Interlocutory Proceedings in General 


By reason of his general implied or apparent author- 
ity over procedural and remedial matters, an attorney 
employed for purposes of litigation usually has the power 
to take such steps with respect to interlocutory matters 
or proceedings as do not affect the subject matter of the 
litigation. 

By reason of his general implied or apparent au- 
thority to conduct and control the litigation (supra 
§ 80), and to take and handle all ordinarily pro- 
cedural steps or legal proceedings before judgment 
(supra § 81), an attorney employed for purposes of 
litigation 1s usually regarded as having the authority 
to take such steps as he deems proper with respect 
to interlocutory matters or proceedings which do 
not affect the cause of action or subject matter of 
the litigation.65 


§ 85. —— Change of Venue 
An attorney employed to prosecute or defend an ac- 
tion has implied authority to change the venue 
The implied or apparent authority of an attorney 
over interlocutory proccedings or matters (supra 
§ 84) gives him the power, without any special 
authority, to change the venue of an action®® or 
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§ 86 


100), since that is a right affecting the remedy, 
and not the cause, of action. 


§ 86. —— Confession of or Consent to Judg- 
ment 


An attorney of record, employed to represent a party 
In lttigation, may confess, or consent to, Judgment for 
or against his ollent if he has been expressly authorized 
to do so; and, although there are some decisions to the 
contrary, it 1s generally held that the attorney has im- 
plied or apparent authority to take such action, if he acts 
in good faith and without fraud or collusion. 


Although some sufficient grant of authority is es- 
sential,67 an attorney employed to represent a party 
in litigation may usually confess, or consent to, 
judgment against his client if he has been expressly 
authorized to do so;88 and, according to many de- 
cisions, he has, merely by reason of his employ- 
ment, the implied or apparent authority to take such 
action if he acts in good faith and without fraud 
or collusion,®9 even in inferior courts not courts 
of record,?9 and even though the judgment is based 
on, or is in effect, a compromise or settlement of 
the client’s rights or cause of action,’ unless there 
is fraud or a violation of the express instructions 
or wishes of the client to the knowledge of the 


to agree not to take a change of venue (infra § 


e6. Ky—De Charette v St Mat- 
thews Bank & Trust Co, 283 SW. 
410, 214 Ky 400, 50 ALR 84 

N ¥.—American Rattan & Reed Mfg 
Co v. Hande]-Maatachappi) Moraux 
& Co, 185 NYS 480, 194 Apn Div 
90. 

ee. Shaft v Pheeniz Mut. L Ins Co, 
67 NY 644, 28 AmR 1388—6 CJ. 
p 646 note 26 

Execution by attorney of affidavit for 
change of venue see Venue § 176 
{67 CJ. p 181 note 18—p 182 note 
17] 

Necessity that attorney of record 
make demand for change of venue 
gee Venue § 154 [67 CJ p 168 note 
25] 

Sufficiency of verification of applica- 
tion for change of venue when 
signed by counsel sce Venue § 171 
[67 CJ. p 178 note 29] 


67. Deitz v Bolch, 183 SH 384, 209 
N.C. 203. 


e383. US—Utah Power & Light Co. 
v US, (CtCl) 42 F(2a) 3804 

Anz—Smith v Washburn & Con- 
don, 297 P. 879, 88 Aris. 149. 

N C.—Alston v. Southern Ry Co, 176 
SE 282, 207 NC, 114—Southern 
Chemical Co v. Bass, 95 SH. 766, 
175 NC 426 

Pa—Finance & Guaranty Co. v. Mit- 
tleman, 93 Pa Super. 277. 

384 CJ p 182 note 10 

Confession of judgment under war- 
rant or power of attorney see Judg- 
ments §§ 1652-157 [84 CJ. p 104 
note §2—p 114 note 58]. 


68. US—In re Level Club, (DCN 
Y) 46 F (2d) 1002—Glover v Brad-~ 
ley, (SC) 283 F 721, 147 CGA 
487, AnnCasi917A 921—U. Sv. 
Zucca & Co, 11 CustApp 167. 

Ark —Wood v Wood, 27 SW 641, 59 
Ark 441, 28 LRA 1657 

Ga—Brannan vy. Mobley, 150 SE 
76, 169 Ga 248—Childs vy State 
Bank of Chicago, 121 SE 2654, 31 
Ga App 633-—Coweta Fertilizer Co 
v Johnson, 106 SH 610, 36 Ga App 
528 

Ili—Chicago & Vicinity Hungarian 
Benev Soc vy. Chicago & Suburb 
Hungarian Aid Soc. 118 NB 1012, 
283 Ill 99. 

Ky—De Charette v St. Matthews 
Bank & Trust Co, 283 SW. 410, 214 
Ky 400, 50 ALR. 84. 

Miss —Hurst v Gulf States Creosot- 
ing Co, 141 So 346, 163 Miss. 346 
Mo—Parr v Chicago, B &Q R. Co., 
184 SW. 1169, 194 MoApp 416. 
Tex —Dunilap v. Villareal, (Civ App ) 

91S W.(2d) 1124. 

6CJ p 6465 note 30. 


Offer of judgment to avold costes 

Defendant's attorney has implied 
authority to make a written offer to 
allow judgment in a certain sum in 
order to avo1d costs, as such an in- 
strument is not a release or compro- 
mise of a claim or cauze of action 
which counsel has no implied author- 
ity to make—Parr v. Chicago, B & 
Q. RK. Co, 184 8 W. 1169, 194 Mo App 
416. 


70. Lowellville Coal Min. Co. v. Zap- 
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adverse party or his counsel? 


Likewise, it has 


plo, 89 NE 97, 80 Ohio St 458—¢ 
CJ p 646 note 83 


71. Ga-—Brannan v Mobley, 150 8. 
HL 76, 169 Ga 248 

NH—Belivean v Amoskeag Manu- 
facturing Co, 40 A 734, 68 NH 
225, 44 LRA 167, 73 AmMSR 677. 


verdict and judgment 

(1) “Where an attorney at law 
consents to the taking of a compro- 
mise verdict and judgment in a case 
mm which he is employed, such ver- 
dict and judgment are binding on his 
client, 1f there was no fraud and no 
violation of express direction given 
by the chent to the attorney and 
known to the adverse party or his 
attorney ”"—Brannan vy Mobley, 1650 
SH 76, 77, 169 Ga 248 


(2) In accordance with this, it ha¢ 
been held, notwithstanding a statute 
providing that an attorney cannot 
receive anything in discharge of Ins 
clhent’s claim but the full amount in 
cash unless specially authorized, 
that, where a settlement of a suit is 
made by an attorney accepting less 
than the full amount of the claim in 
cash, the agreement binds the client, 
if the settlement is carned out by a 
consent verdict and judgment and the 
settlement was made without fraud 
on the part of the attorney or with- 
out any instruction of the client to 
the contrary —Coweta Fertilizer Co. 
vy. Johnson, 106 SH. 610, 26 Ga App 
528. 


72, Hivans v Brooke, (Ga) 184 8r 
800—Patterson v. Georgia Gravel 


been held that an attorney has authority to accept 
a confession of judgment by the opposing party.78 


Other cases, however, have held that there 1- no 
implied authority to confess, or consent to, judg- 
ment and that such authority exists only when ex- 
pressly granted,” at least, where the judgment is 
sought to be based on a compromise or settlement 
which has not been expressly authorized by the 
chent and impairs his substantial right,?5 or the 
consent judgment is in its scope outside of any 
matter set out im the pleadings.76 Moreover, an 
attorney has no implied or apparent authority to 
consent to judgment against his client, where he 
represents antagonistic interests which will be bene- 
fited thereby,’? or after his authority has been ter- 
minated by his withdrawal from the case by agree- 
ment with his client?® and an attorney appointed 
by the court in a proceeding in rem to defend the 
interests of a nonresident defendant, over whom 
no personal jurisdiction has been acquired, has no 
authority to consent to judgment against defend- 
ant.?79 In any event, an attorney has no power to 
consent to a judgment which is not mm conformity 
with the law, but in violation of it.80 


If, under the rule above stated, the attorney has 
apparent authority to confess, or consent to, judg- 
ment, it is ordinarily binding and conclusive on the 
client, notwithstanding an actual lack of authority 


Co., 108 SH. 287, 151 Ga. 818—Da-| N.C—Deitz v Bolch, 183 SH 384, 209 


vis v. First National Bank of NC 
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unknown to the court or the opposing party, the 
sole remedy of the client in such a case being 
against the attorney,®4 unless the circumstances are 
such that the lack of authority furnishes grounds 
for opening or vacating the judgment under the 
rules stated in the title Judgment §§ 323, 330 [34 
C.J. p 410 note 19, p 420 note 81]. 


Where the attorney’s management and control 
of litigation is regarded as exclusive (supra § 80 
b), 1t has been held that the chent himself has no 
power to stipulate for judgment agamst him if he 
is represented in court by his attorney of record.8? 


Nonsuit 


a. By attorney 
b. By chent 


a. By Attorney 


In the absence of statute, an attorney can enter a 
dismissal, discontinuance, or retraxit, which terminates 
the case on its merits, only where he has been expressly 
authorized to do so; but it is generally held that an at- 
torney has implied authority to enter or take a dis- 
missal, discontinuance, or nonsuit, which does not bar 
the bringing of another suit on the same cause of ac- 
tion, 


Unless such power has been conferred by stat- 
ute®3 an attorney employed for purposes of htiga- 
tion can dismiss or discontinue the case on its mer- 


Discontinuance or 


cannot be a consent judgment en- 


Blakely, 78 SH. 190, 189 Ga. 703, 
46 L.RA(NS.) 7650. 


73 Brannan v Mobley, 150 SH. 76, 
169 Ga. 248—Adkins v Bryant, 66 
SH 21, 188 Ga. 465, 1834 AmSR 
211—Coweta Fertilizer Co v John- 
won, 106 SE 610, 26 Ga App. 528— 
6 CJ. p 646 note 88. 


74. Nothem v Vonderharr, 175 NW 
967, 189 Iowa 483—6 CJ p 645 note 
29. 


75. Ala—National Bread Co vy. 
Bird, 145 So. 468, 226 Ala 40. 

Ariz —Smith v. Washburn & Condon, 
297 P. &79, 38 Ariz 149 

Colo-—Lewis v Vache, 20 P.(2d) 554, 
92 Colo. 358. 

Ili—Village of Dolton v. S FHlen 
Dolton Estate, 162 NE 214, 331 
Til. 88. 

Iowa.—Nothem v. Vonderharr, 175 N. 
W. 967, 189 Iowa 43 

Mass.—Precious v O’Rourke, 170 N. 
E. 110, 270 Mass. 306—Dalton v 
West End St Ry, 34 ND 261, 159 
Mass 221, 388 AmSR 410. 

Minn —Seifert v. Gallet, 198 NW. 
664, 159 Minn. 138L 

N Y—Sherman & Sons Co v Prin- 
cess Shirt Waist Mfg. Co, 210 N 
YS. 100, 213 App Div, 140. 


202—Biszell v. Auto & Tire 
Equipment Co, 108 SE 439, 1828 N 
C 98—Bank of Glade Spring v 
McHwen, 76 SH 223, 160 NC 411, 
Ann Cas 1914C 542 

6 CJ. p 646 nole 81, p 660 note 43 
Ca], p 661 note 50. 


Consent to, or approval of, form of 
decree, where no settlement or com- 
promise of the client's rights is in- 
volved, 18 within the scope of the 
attorney's imphed authority — 
Vaughan v. District Court of Jasper 
County, (Iowa) 226 NW. 49. 


Mistaken belief of a 

Where an attorney employed to de- 
fend a contest of a will entered into 
a stipulation of settlement under the 
mistaken belief that his client had 
agreed to the settlement, the stipula- 
tion was a constructive fraud on the 
court, and vitiated a jodgment en- 
tered thereon—Nothem v Vonder- 
harr, 175 N W. 967, 189 Iowa 48. 
Lack of implied authomty to com- 

promise or settle client’s cause of 

action see infra § 105 


76. Hoell v White, 86 SH 569, 570, 
169 NC 640 
“While courts go far to sustain 
Judgments taken in ordinary course 
with the assent of counsel, there 
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tered by counsel without the know!l- 

edge or consent of the client which in 

ils scope is outaide of any matter 

set out in the pleadings.”—Hoell v. 

White, supra. 

77. Glover v. Bradley, (S.C) 283 F. 
721, 147 CCA. 487, Ann.Cas.1917A 
921. 


78. Hmerson-Brantingham Imple- 
ment Co v. Olson, 227 N.W 567, 
56 SD 182. 


79. Lepp v. Ward County Water Im- 
provement Dist. No. 3, (Tex Cuv. 
App) 257 SW. 916. 


80. Tuppery v. Hertung, 46 Mo 135 
—€6 CJ. p 646 note 34. 


81. US—In re Level Club, (DC.N. 
Y.) 46 F.(2d) 1002. 

Iui—Chicago & Vicinity Hunganan 
Benev. Soc v. Chicago & Suburb 
Hungarian Aid Soc., 118 NB. 1012, 
283 Ill 99. 

Miss —Hurst v. Gulf States Creosot- 
ing Co, 141 So. 346, 168 Miss 512 
-——Cocke v. Wilson, 184 So. 686, 161 
Miss. 1. 

6CJ. p 646 notes 85, 86. « 

Sa. Crescent Canal Co. v. Montgom- 
ery, 56 P. 797, 124 Cal 184. 

$3. Bogardus v. O'Dea, 287 P. 149, 
105 CalApp. 189—Lamb v. Hern- 
don, 275 P. 608, 97 CaLApp. 397. 
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its only where nis client has specially authorized 
him to do so;§4 and an attorney who has not in 
any way been employed or retained with reference 
to a suit has no authority to dismiss the same.85 
Also, 1t has been stated generally that the general 
employment of an attorney to prosecute an action 
gives him no authority to dismiss it without his 
client’s consent,®¢ or at least, over his objection ,87 
but usually it is held that an employment for pur- 
poses of the litigation gives the attorney of record 
the implied authority to enter or take a dismissal, 
discontinuance, or nonsuit, which does not preju- 
dice the client’s substantial rights nor bar the bring- 
ing of another suit on the same cause of action,88 
or to discontinue against one of several defend- 
ants.89 After appeal by defendant from a justice’s 
judgment against him, plaintiffs attorney has au- 
thority to dismiss the action, on payment of the 
amount due on the judgment, for the same re- 
sult could be accomplished without plaintiff's con- 
sent by a formal dismissal of the appeal 99 How- 
ever, a discontinuance which affects the client’s sub- 
stantial nghts, because of the running of the statute 
of limitations, has been held not binding on him 91 


Retrazit. The entry of a retraxit, which oper- 
ates as a perpetual bar to the cause of action, must, 
ordinarily, be made by plaintiff in person, as stated 
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in the title Dismissal and Nonsuit § 5 [18 CJ. p 
1148 notes 38-42], and his attorney has no implied 
or apparent authority to take such action but can 
do so only where he has been specially authorized 
by his client,92 unless there is a statute vesting a 
party’s attorney of record with such power.%® 


Reinstatement after dismissal, In the absence of 
permission from his client, counsel cannot consent 
to reinstatement of a cause after dismussal.94 


b. By Olient 


Although it has been held otherwise where the at- 
torney of record Is regarded as having exclusive control 
of the case, It Is generally held that the client has full 
power to dismiss or discontinue his case, as he desires, 
without the knowledge or consent of the attorney, or over 
the latter’s objection. 

Where an attorney of record is regarded as hav- 
ing exclusive control over the management of the 
litigation (supra § 80 b), it has been held that the 
client has no power to dismiss or discontinue the 
action without the assent of the attorney,®5 even 
on the merits.96 It is generally held, however, that 
the client has full power to dismiss or discontinue 
the action as he sees fit without his attorney’s 
knowledge or consent or over his objections,9? or 
without first discharging the attorney ,°8 and that 
the court will carry out the party's wishes in this 


8% Seymour State Bank v. Ret- 
tler, 160 N'W. 1084, 164 Wis. 619 


85. Southern Grocery Stores v Cain, 
1738 SH 256, 48 GaApp. 557 


96. Iowa-—-Nothem v Vonderharr, 
175 NW 967, 189 Iowa 43 

La—Rogers v Blitz, (App) 161 So. 
618 

6€CcJ p 646 note 40. 


87. Steinkamp v Gaebel, 95 NW. 
684, 1 Neb (Unoff) 480 


8. Ga—Lovelace v Lovelace, 177 
SH 685, 179 Ga 822—Stone Moun- 
tain Confederate Monumental Asa’n 
v Smith, 1538 SBD 209, 170 Ge 6516. 

Ind—Cory v Howard, 164 N.EL 639, 
88 Ind App 5038. 

N Y.—~Burmester v. De Lucia, 261 N. 
YS 208, 337 App Div. 1498, motion 
denied Burmester v Maryland 
Casualty Co, 188 NBD 99, 262 N. 
Y. 637, and reversed on other 
grounds in part Burmester v. De 
Lucia, 189 N.B 231, 268 N.Y. 316. 

N.D—Bacon v. Mitchell, 106 N.W. 
128, 14 ND. 454, 4 LRA(NS.) 
244. 

Tex—Dyer v. Johnson, (Civ App.) 
19 6.W (2a) 421. 

€ CJ. p 646 note 43. 


8. Flng v Trafton, 183 Me 295— 
€CJ p 647 note 43. 


80. Wilmott v Koller, 158 N.W. 257, 
34 N.D 806 


91. Martin v Lehigh Valley R Coa., 
176 A 666, 114 NJ Law 243 

92, US—Glover v. Bradley, (SC) 
238 F 721, 147 CCA. 487, Ann Cas 
1917A 921. 

Ariz—Smith v Washburn & Condon, 
297 P 879, 38 Arm 149 

Ga.—Lovelace v Lovelace, 177 SE 
685, 179 Ga 822—Stone Mountain 
Confederate Monumental Associa- 
tion v. Smith, 153 8B. 209, 170 Ga 
515. 

N Y—Kellogg v. Gilbert, 10 Johns 
220, 6 AmD 3385 

Or—Hill v. Wilson, 250 P. 840, 119 
Or. 686 

Wis —Seymour State Bank v Rettler, 
160 NW. 1084, 164 Wis. 619. 

6 CJ. p 647 notes 44, 45. 


93. Cal—Chase v. Van Camp Sea 
Food Co, 292 P. 179, 109 CaLApp 
88—Bogardus v O’Dea, 287 P 149, 
105 CalApp 189—Lamb v. Hern- 
don, 275 P. 608, 97 Cal App. 397. 

Ind.—Bernard v Daggett, 68 Ind. 305 


94 Owens v. Cocroft, 80 SH 906, 
14 Ge.App. 323. 

95. Johnson v. Antonopoulos, 210 N. 
YS. 589, 218 App Div. 324—6 C.J. 
p 643 note 7. 


96. Bogardus v O'Dea, 287 P. 149, 
105 CalApp 189 


97. Ala—Bell v. Bell, 108 So. 8765, 
214 Ala. 578, 46 ALR. 9865. 
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Ark —Purvis v. Walls, 44 S.W.(2d) 
353, 184 Ark 887. 

Md—Boyd v Johnson, 125 A. 697, 
145 Md 385 

Miss —Zerkowsky v. Zerkowsky, 131 
So 647, 160 Miss 278 

N J—Sternberg v. Vineland Trust 
Co, 152 A 870, 107 NJ.Hq. 255. 

N D —Hauser v. Security Credit Co, 
266 NW 104, 

Wash —Sacajawea Lumber & Shingle 
Co vy. Skookum Lumber Co, 198 
P 1114, 116 Wash 699—Sacajawea 
Lumber & Shingle Co. v. Skookum 
Lumber Co, 198 P. 1112, 116 Wash. 
76 

6 CJ. p 643 note 18. 


Client agent for others 

This rule has been applied even in 
proceedings for the recall of certain 
public officers, where the client, as 
relator, was acting as agent for a 
specified number of petitioning elec- 
tors.—Du Bois v. Woodward, 151 A. 
866, 8 N J Mose. 646. 


98. Zerkowsky v. Zerkowsky, 181 So. 

647, 648, 160 Miss. 278 

“The appellant 1s seeking, over the 
objection of his attorneys, not to 
proceed with the trial of his case, 
but to dismiss it, and to require him 
to first discharge his attorneys be- 
fore he can do this would be a use- 
less formality.”—Zerkowsky v. Zer- 
kowsky, supra, 

In an earlier Mississippi case, how- 


§ 88 


respect without the intervention or presence of the 
attorney,®® although 1t may, under some circum- 
stances, grant the dismissal or discontinuance only 
on payment of costs incurred by the attorney.? 


§ 88. Attachment 


The general employment of an attorney to prosecute 
a ault for the collection of a claim gives him implied au- 
thority to Iesue an attachment and to control and manage 


such proceedings. 

The general employment of an attorney to pros- 
ecute or manage a suit for the collection of a claim 
vests him with the implied authority to issue or 
take out an attachment for its enforcement;? ex- 
ecute an attachment bond (infra § 103); control 
and manage the minor details of such proceeding ;® 
direct a stay of the attachment;* consent to the 
use of the attached property,® or its sale if perish- 
able;8 and to release the attachment (see infra § 
105 b). Plamtff’s attorney, however, has no au- 
thority to alter a bond which has been given by 
defendant to obtain a release of the attached prop- 


erty.! 


§ 89. —— Affidavits 


An attorney ordinarily has the Implied authority to 
make affidavits necessary to the conduct of the proceed- 
inge or the accomplishment of the purpose for which he 
Was employed. 


An attorney usually has the implied authority 
to make such affidavits as are necessary to the con- 


ever, it was seid: “An attorney of 
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duct of the proceedings or the accomplishment of 
the purpose for which he was employed, provided, 
of course, he has the necessary information to en- 
able him to make them.8 


§ 90. —— Reviving Suit 
An attorney has implied authority to consent to a 
revival where it is merely a matter of procedure. 

Where revival 1s merely a matter of procedure, 
an attorney has umplied authority to consent to a 
revival, as after the death of a party,® or after a 
nonsuit.10 


§ 91. —— Arbitration 


Uniess such power has been expressly conferred, an 
attorney has no general authority to submit his clent’s 
affairs to arbitration; but it is often held that an attor- 
ney employod to prosecute or defend a case has the im- 
piled authority to submit the pending cause to arbitra- 
tion, provided it is by a formal submission in open court 
which is made a rule of court and entered of record. 


Unless there 1s a statute or express restriction 
otherwise,11 it 1s often held that an attorney em- 
ployed to bring or defend a cause has the implied 
power to submit a pending suit to arbitration or 
reference!2 with the understanding that the findings 
or award will be final and conclusive,18 provided 
the client’s title to real estate will not thereby be 
affected.14 A retainer or employment in an action, 
however, gives an attorney no general authority to 
submit his clicnt’s affairs to arbitration.15 The 


Liability of chent for wrongful at-, Or—Maroulas v. State Industrial Ac- 


record is entitled to the highest con- 
sideration at the hands of the court. 
He is something more than an agent 
He is a sworn officer of the court and 
has the entire management and con- 
trol of the pending cage so long as 
the relationship of attorney and 
client exists, and his rights should 
not be ignored and a case dismissed 
over his protest until he has with- 
drawn from it or until the court, up- 
on petition of the party, has removed 
him, or has terminated the relation 
of attorney and client "—De Armond 
v. Hine, 72 So 145, 146, 111 Miss 737 


898. Ala—Johnson v. Gerald, 118 So 
447, 216 Ala 581, 59 ALR. 348 
Colo.—Gooding v. Lyon, 166 P. 564, 
63 Colo 338. 

NJ—Du Bois v. Woodward, 151 A. 
366, 8 N.J Mase 6468 

IW D—Hauser v. Security Credit Co, 
266 N.W. 104 

WVa—State v Ryan, 96 SE 791, 
792, 82 W.Va 490 


lL. Pilger v. Gou, 21 How Pr.(N Y ) 
155 

2 American Rattan & Reed Mfg. Co. 
v. Handel-Maatachappi) Moraux & 
Co, 185 NY.8S. 480, 194 App Div. 
90—6 CJ. p 647 note 48, np 671 note 
43. 


tachment see supra § 68. 

3&3 NY¥Y—American Rattan & Reed 
Mfg Co v. Handel-Maatschappi) 
Moraux & Co, supra. 

Tex—Callhan vy Montrief, (Civ. 
App) 71 SW (8d) 664, error re- 
fused. 

6CJ p 647 note 50. 


4 Ward v. George, 6 Ky Op. 268 

5. Callihan v Montrief, (Tex Civ. 
App) 71 S.W (2d) 6564, error re 
fused 

6& Luce v. Foster, 60 NW. 1027, 42 
Neb. 818—€6 C.J. p 642 note 90. 

7. Central Caluforma Creditors’ 
Ass’n v Seeley, 267 P. 188, 91 Cal 
App 327. 

8. Wright v. Parks, 10 Iowa 342—6 
CJ p 647 note 51 

Right of authorized attorney to make 
affidavits gencrally see Affidavits 
§ 6 

9 Clark v Parish, 1 Bibb (Ky) 647 
—6 CJ p 647 note 52 


10. Reimholat v. Alberti, 1 Binn 
(Pa) 469. 

11l. King v. King, 29 So 205, 104 La 
430—6 CJ p 650 note 6 


13, Mass—Hale v Wheeler, 168 N 
178, 264 Maas. 5932. 
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eident Commission, 244 P. 317, 117 
Or. 406 

Utah—Bivans v. Utah Lake Land, 
Water & Power Co, 174 P. 1126, 
53 Utah 601 

6 CJ p 651 notes 7, 15, 16. 


Reasons for rule 

“An attorney in a pending case, 
because of the nature of his rela- 
tions to party, court, and subject- 
matter, and because arbitration is a 
recognized method of fair and law- 
ful trial, is held by many respecta- 
ble decisions to have authority, by 
virtue of ns general employment to 
conduct the case, to submit the mat- 
ter to arbitration ”"—Bivans v Utah 
Lake Land, Water & Power Co., 174 
FP 1126, 1181, 53 Utah 601. 


413. Hale v. Wheeler, 163 NB. 178, 
264 Mass. 592—6 CJ. p 651 note 
10. 


14. Naglee v Ingersoll, 7 Pa. 185— 
6 CJ. p 651 note 8 

Submissibility of controversies with 
respect to real property see Arbi- 
tration and Award § 11 
Op 118 

NY—Louis Michel, Inc. v. White- 
court Const Co, 189 N.E. 767, 264 
N.Y. 23, reversing In re Louis 


7 C.J.S. 
af 


implied authority can exist only with reference to 
a pending swt which the attorney has been em- 
ployed to manage,1® and extends only to matters 
which are involved in that suit and could properly 
be determined therein1” Even 1f there is a pend- 
ing cause, the only implied authority 1s to make a 
formal submission in open court,18 which 1s made 
a rule of court and placed of record, so that the 
arbitration 1s an accepted method of trying issues 
and a part of the proceedings which may result in 
a judgment in the cause4® There is no implied 
authority to make a submission in pais with which 
the court has nothing to do,20 a statutory submis- 
sion which is required to be made by a formal 
instrument in writing executed and acknowledged 
like a deed,*1 or a common-law submission which 
will not justify the entry of judgment on the 
award,22 although authority to enter into such a 
submission may be expressly granted 2% 


Since he cannot make a submission in pais, after 
a cause has been submitted by him, an attorney 
cannot by act in pais materially alter or change the 
terms of the submission without express author- 
ity 24 

Attorneys for corporations may have express or 
implied authority to bind them by submissions to 
arbitration, although no special authority has been 
granted by instrument under scal.26 


§ 92. —— Submission of Controversy with- 
out Action 
Under authority, express or Implied, an attorney miy 
submit a controversy without action. 


Michel, Inc, 265 NYS. 165, 238 
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courts into a forum of his own crea-, 22. 


While it may not be within the general scope of 
an attorney’s authority to submit a controversy 
which is not in action,26 he may agree to such a 
submission under authority, express or implied, to 
do so 27 


§ 93. Judgment and Proceedings Thereafter 
in General 


a. In general 

b. Alteration or modification of judg- 
ment 

c. Assignment or disposition of judg- 
ment 


a. In General 


On the termination of the litigation for which an at- 
torney was employed, by the rendition or entry of Judg- 
ment, the general implied powers of the attorney cease, 
and his only authority, if greater powers have not been 
expressly conferred, is to take such steps or proceedings 
as are necessary to make it fully effective or to sustain or 
enforce it or to relieve his client from ite effect if it Is 
adverse. 


As noted in section 116 infra, while there are 
many authorities which state broadly that the ren- 
dition and entry of final judgment in the contro- 
versy or litigation for which an attorney was em- 
ployed terminates the employment and the relation 
of attorney and client, so that in the absence of a 
new or other employment the authority of the attor- 
ney to act for his client ceases, this rule has been 
subjected to many modifications and exceptions. 
From the sections immediately following it will be 
seen that the courts have often held, although with 
some difference of opinion, that an attorney retains 
the implied authority to act with reference to such 


Louis Michel, Inc v. Whitecourt 


App Div 480 
6€CJ p 651 note 18 


16 Louis Michel, Inc v. Whitecourt 
Const Co, 189 NH 767, 264 NY 
23, reversing In re Louis Michel, 
Inc, 366 NYS 166, 2388 App Div 
480—6 CJ p 651 note 18. 


17, Louis Michel, Ince v. Whitecourt 
Const Co, 189 NB 1767, 264 NY. 
23, reversing In re Louis Michel, 
Inc, 265 N.YS 1665, 238 App Div. 
480. 


18. O J. Morrison Stores Co. v. 
Duncan, 158 SH. 174, 110 W.Va. 
288—6 CJ p 6651 note 17. 


19. Louis Michel, Inc v. Whitecourt 
Const Co, 189 NE 767, 264 NY. 
23, reversing In re Louls Michel, 
Inc, 265 NYS. 165, 288 App Div. 
480—6 CJ. p 651 note 14. 


“In retasning an attorney to prose- 
cute or defend an action, a client may 
hardly be presumed to have intended 
to vest the attorney with authoritr 
to remove the controversy from the 


tion "—Louls Michel, Inc v White- 
court Const Co, 189 NH 767, 769, 
264 NY 323, reversing In re Louis 
Michel, Inc, 266 NYS 166, 288 App 
Div 480 
Recital in award sigued by attorneys 
The fact that an awerd which re- 
cites that there has been a submis- 
sion has been signed by the attornevs 
of both parties is not enough, if the 
submission does not formelly appear 
of record —ing vy. Eing, 29 So 205, 
104 La 420. 


20. O J Morrison Stores Co v Dun- 
can, 158 SH 174, 110 WVa 289. 
“An attorney at law, as such, has 

no authority before or after the in- 
stitution of a suit to make an agree- 
ment in pais, to submit bis chents’ 
cause to arbitrators.”——O. J. Morri- 
won Stores Co. v. Duncan, supra. 


a1, Louis Michel, Inc v. Whitecourt 
Const. Co, 189 NH. 767, 264 NY. 
28, reversing In re Louis Michel, 


Const Co, 189 NE 787, 264 NY. 
23, reversing In re Louis Michel, 
Inc, 265 N.Y.8 165, 238 App.Div. 
480. 


23. Louis Michel, Inc. v. Whitecourt 
Const Co, 189 NE 767, 264 NY. 
23, reversing In re Lows Michel, 
Inc, 265 NY.S. 165, 238 App Diy. 
480. 


@. ©. J Morrison Stores Co v. Dun- 
can, 158 SH. 174, 110 WVa 289— 
6 C.J. p 651 note 12. 


a5. Alexandria Canal Co v Swann, 
(DC) 5 How.(U 8S) 88, 12 LEd 60 
—§ CJ. p 652 note 18. 


a6. Steimerville & B. Stone Co vy. 
White, 54 N.YS 677, 25 Misc. 314. 


a7. Steinerville & B. Stone Co. vy. 
White, supra—60 CJ. p 680 note 
43. 


Amicahle action.—Cook v. Gilbert, 


Inc, 265 NYS 165, 2388 App Div/|8 Serg & R.(Pa) 667—60 C.J. p 680 


480. 
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proceedings and steps as are usually and ordinarily 
taken for the purpose of sustaining or enforcing 
the judgment, or seeking to have it set aside or re- 
versed. Usually, however, 1f no further powers 
have been expressly conferred, this is regarded as 
the extent of an attorney’s authority after the ren- 
dition and entry of final judgment in the cause, 
for his general, broad implied powers are thereby 
divested.28 


b. Alteration or Modification of Judgment 


An attorney, employed in Iitigation In which final 
Judgment is rendered, has no implied authority to alter 
or modify It In a material particular or to appear and act 
In proceedings brought for that purpose. 

After a final judgment has been rendered for or 
against his client, an attorney, who has been em- 
ployed merely for purposes of the litigation, has 
no implied authority to alter or modify the judg- 
ment in a material particular,29 or to act or appear 
in proceedings which have been brought to obtain 
such an alteration or modification,®® even though 
the alteration appears to be beneficial to his client, 
where the legal effect would be to destroy the judg- 
ment in the latter’s favor.®1 It has been held, how- 
ever, that he may assent to the correction of a 
clerical error in a judgment or decree, although 
such a correction may materially reduce the amount 
to be recovered by his client.32 


c. Assignment or Disposition of Judgment 


In the absence of special authority an attorney ordi- 
narily has no power to assign, sell, or otherwise dispose 
of, a Judgment In favor of his client. 

An attorney has no implied authority to assign, 
sell, or otherwise dispose of, a judgment in favor of 
his chent, and, in the absence of special authority, 
cannot validly do so,°® unless the transfer is a 
proper method of accomplishing the purpose for 
which the attorney was retained and the full 


a8. Cal—Spencer v. Barnes, 48 P.,31. David v. Claude Furst Nat. Bank, 


(2d) 847, 6 Cal App (2d) 36. 

Ilowa.—Dugan v Midwest Cap Co, 
289 NW. 697, 218 Iowa 751—Scott 
v. Scott, 156 NW. 884, 174 Iowa 
740 

Tex-——Rupert v. Brook Mays & Co., 
(Civ.App.) 2399 SW. 474—McCarthy 
v Houston O11 Co., of Texas, (Civ 
App.) 221 SW 8:0%, reversed on 
other grounds (Com App) 245 S W. 
651. 

Utah—Sandall v. Sandall, i198 P. 
1098, 57 Utah 150, 15 ALR 620. 

6 GJ. p 672 note 60. 


29. Scott v Scott, 156 NW 834, 174 
Iowa 740—6 CJ. p 652 note 36. 

30. Iowa.—Scott v. Scott, supra 

Gtah.—Sandall v. Sandall, 198 P 


towa —Swanson 
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amount of the judgment is paid 84 but equity will 
treat an assignee for full value as the lawful own- 
er of the judgment as against everyone but the 
client, who is the only one that can question the 
attorney’s lack of authority to make the assign- 
ment.35 


§ 94. Opening and Vacating Judgment 


Except wrth respect to default judgments, an attor- 
ney has no implied authority to vacate, open, or set 
aside, a final judgment which has been rendered in favor 
of the client in the cause In which the attorney was em- 
ployed. 

An attorney may open a default which has been 
taken, whether properly or improperly, against the 
opposite party, and may vacate the judgment entire- 
ly, even against the instructions of his client.36 
Apart from this, however, it is generally held that, 
in the absence of express authority, an attorney 
has no power to open, vacate, or set aside, a final 
judgment rendered in favor of the client in the 
cause in which the attorney was employed,?? al- 
though notice of a motion to vacate may sometimes 
be served on him, as stated in the title Judgments 
§ 204 [34 C.J. p 352 notes 41-45]. 


§ 95. Appeal or Other Proceeding for Review 


An attorney for the defeated party ordinarily has the 
power to conduct appellate proceedings only where such 
authority has been expressly conferred or its exercise Is 
necessary to carry out the purposes of his employment; 
but the attorney for the successful party may, without a 
new grant of authority, oppose, and act with reference 
to, such proceedings as are taken within a reasonable 
tige to reverse the Judgment in favor of his client. 

An attorney may bring proceedings to review a 
judgment against his client where he has been ex- 
pressly authorized to do so,88 or where the terms 
of the employment or retainer are so broad as to 
indicate an intention on the part of the client to per- 


mit the attorney to conduct appellate proceedings 


88 Iowa 120—6 CJ. p 658 notes 41, 


(Tex Civ App.) 172 SW. 579. 42. 


32. Hill v. Bowyer, 18 Gratt (59 Va.) 
864—6 CJ. p 653 note 388. 


sa. Ala—McFry vy. Stewart, 121 So. 
517, 219 Ala. 216. 

Automobile 
Stone, 174 N.W. 247, 187 Iowa 309 

Okl—Holiday O11 Co v Fidelity & 
Deposit Co of Maryland, 19 P (24) 
835, 162 Okl 192 

Pa—Williams v Cook, 187 A 283, 
289 Pa 207%—Bosler v. Searight, 24| °° >" > 854 notes 57-89. 
A. 303, 149 Pa 241, 

SC—Foxworth v Murchison Nat 
Bank, 184 S.H 428, 186 SC. 458. 

6CJ p 658 note 40. 


1093, 67 Utah 150, 15 ALR. 620.|3% Painter v. Gibson, 55 N.W. 8&4, 


35. McFry v. Stewart, 121 So 517, 
219 Ala 316 

36. Read v. French, 28 N.Y. 285-—6 
CJ. p 654 note 56 


37. Ky.—Lewson v. Wright, 3 Ky. 
Op 3632. 

RI—Stratton v. Mancini, 95 A. 1050, 
88 RI 368. 

Tex—Rupert v. Brook Mays & Co, 
(Civ.App ) 299 SW. 474. 


Co. V. 


3&. Wis—Hegel v. George, 259 N W. 
862, 218 Wis 327, rehearing denied 
and mandate amended 261 N.W. 14, 
218 Wis. 827. 

Wyo—Heyer v. Hines, 252 P. 1028, 
86 Wyo. 53. 
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should they prove necessary to procure a favorable 
determination of the controversy®? but, although 
there may be a presumption in favor of the attor- 
ney’s authority to take such action (supra § 73), 
and the contrary has been held with respect to a 
counsel assigned by the court under statute to de- 
fend the accused in a criminal case,*° a mere em- 
ployment or retainer to prosecute or defend an 
action in the trial court generally gives the attorney 
no implied authority to conduct a proceeding for 
appellate review of a judgment rendered against his 
client.41 Moreover, an attorney, who has been so 
employed, cannot prosecute an appellate proceeding 
against the wishes or consent of his client;42 and, 
of course, an attorney who has no authority what- 
soever to represent a party in a cause has no power 
to seek an appellate review of the judgment there- 
in.48 

It has been suggested, however, that a distinc- 
tion should be taken between the authority of an 
attorney who has been employed to try a litigated 
issue and one who has been employed to collect 
a debt, in that the latter has the umplied authority 
to prosecute an appellate proceeding from a judg- 
ment adverse to his client without a new retainer.44 
Also, the attorney of the party in whose favor the 
judgment is rendered in the lower court has been 


39. Ky.—Macpherson v. Bacon's 
Em’r, 208 SW. 744, 180 Ky 7738 


ATTORNEY AND CLIENT 


Maryland v Madson, 231 N.W. 170, 
201 Wis 609, 70 ALR 832. 
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regarded as having the authority to admit or waive 
service of notice or citation for the appellate pro- 
ceedings,#5 and to oppose any steps that might be 
taken within a reasonable time by the defeated 
party to reverse the judgment;*® but he cannot, 
without special authority, permit the latter to take 
appellate proceedings which could not otherwise 
be taken because of lapse of time.‘7 


A corresponding attorney, appointed by the court 
to defend the interests of nonresident defendants in 
a proceeding 1n rem, has been held to have no au- 
thority to prosecute an appeal in their behalf, in 
view of statutory provisions providing that no act 
of such an attorney shall constitute an appearance 
of such defendants and giving them a considerable 
length of time in which to have the case retried ;!8 
but an attormey appointed to represent unknown 
heirs has been held to have the right to appeal from 
the decision of the trial court,49 or to move for a 
new trial.50 


An attorney authorized to take appellate pro- 
ceedings cannot abandon or withdraw the same 
after they have been taken,5! but he has general 
implied power to grant extensions of time,5? and 
to manage and take care of the various details of 
the proceedings ;53 and it has been held that, in 


48. Russell v. Randolph, 11 Tex, 
460, 468 


N Y—Lowrey v. Bates, 56 NYS 197, 
26 Misc. 407. 


intention to appeal presumed 

Where attorneys are employed by 
@ county to defend certain enumerat- 
ed suits on county bonds and any 
other suit that might be brought 
against the county thereon, the at- 
torneys to receive a percentage on 
any amount of bonds which they 
might save to the county, or which 
might be controlled and settled by 
decisions rendered in enumerated cas- 
es, the authority of the attorneys 
does not terminate when the decision 
is rendered by trial court, but con- 
tinues on appeal — nv. Ba- 
con’s Hx’r, 208 SW. 744, 180 Ky. 778. 


4. People v. Price, 187 N.E. 298, 262 
N.Y. 410. 


4l. Ariz—Morgen v. Krook, 288 P. 
287, 36 Ariz 188. 

Ky —Massingale v. Parker, 230 SW 
932, 191 Ky. 516. 

aaa v. Bogy, (App) 285 8.W 

Mont —Union Bank & Trust Co of 
Helena v. Penwell, 42 P.(2d) 457, 
99 Mont. 255 

Uteah—Sandall v. Sandall, 198 P. 
1093, 567 Utah 150, 15 ALR. 621 

Wisa.—Fidelity & Deposit Co. of 


7 O.3.5.—58 


6 CJ. p 653 note 44. 

Power to bind client for expenses of 
appellate proceedings see infra § 
103 

Right of attorney to maintain appeal 
in Own name see Appeal and Hrror 
§ 184 


42. Iowa—Tetzlof v May, 172 NW. 
446, 186 Iowa 520 

La.—Planters’ Lumber Co. v. Sugar 
Cane By-Products Co., 110 So 173, 
162 La. 123 

Tex—LHx parte Wood, (Cr.) 87 SW 
(2d) 487—Ex parte Maple, 33 SW 
(2d) 784, 116 TexCr 388 

Wis—Fidelity & Deposit Co of 
Maryland v Madson, 281 NW 170, 
201 Wis. 609, 70 ALR, 882 


48. In re Sullivan, 244 P. 347, 198 
Cal. 195—Sullivan v. Dunne, 244 
P. 348, 198 Cal 183. 

#4. Tobler v. Nevitt, 100 P. 416, 46 
Colo 2381, 182 AmSR 142, 23 LR. 
A.(N 8.) 702, 16 Ann Cas. 925 


45. Vance v. Davis, 140 NH 6588, 
107 Ohio St. 577—6 C.J. p 652 note 
34. 

46. Brown v Arnold, (Mo.) 181 F. 
723, 67 CCA. 125 


47. Stratton v Mancini, 95 A. 1050, 
88 RI 368 

48. Massingale v. Parker, 230 S.W. 
932, 191 Ky. 5165. 
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50. McCarthy v. Houston O11 Co. of 
Texas, (TexCom App.) 245 SW 
651, reversing (CivApp) 221 S.W 
807. 


51. NJ.—In re Kochler’s Estate, 140 
A 15,102 NJ Bq 138. 

Tex—Ex parte Maple, 33 S W.(2d) 
7384, 116 Tex Cr 784. 

6 CJ p 654 note 51. 

Waiver of rnght to appeal by attor- 
ney see infra § 100 


52 Hoffenberth v Muller, 12 Abb 
PrNS (NY ) 221—6 CJ p 654 note 
52. 


53. Cal—Armstrong v. 
(App) 54 P.(2d) 1118. 
Iowa—Webhrman v. Moore, 159 NW. 
$18, 177 Iowa 643. 

Wyo—Heyer v. Hines, 252 P. 1028, 
86 Wyo 6&3. 

6CJ p 654 note 58 

Authority to execute appeal or stay 
bond see infra § 103. 


Stay bond 

An attorney authorized to act in 
appellate proceedings has the au- 
thority to issue instructions with 
reference to a stay bond without the 
specific sanction of his client, as the 
stay bond is a mere matter of proce- 
dure incident to the apyellate pro- 
ceedings —Armstrong v. Brown, (Cal 
App ) 54 P.(2d) 1118. 


Brown, 


§ 95 


the absence of fraud or collusion, counscl may dis- 
miss or withdraw a motion for a new trial 54 


Where an attorney’s control is regarded as ex- 
clusive (see supra § 80 b), 1f appellant is represent- 
ed by an attorney of record, he has no legal au- 
thority to appear and file points and authorities or 
control the proceedings on appeal in his own be- 
half ,55 but elsewhere appellant has been held en- 
titled to appear im person and dismiss the appeal 
over the objections of his attorney and without first 
discharging him 56 


§ 96. Proceedings for Collection 


After Judgment has been rendered in an action, the 
attorney for the succeseful party has the Implied au- 
thority to take such proceedings as are usually neces- 
sary and proper to enforce the Judgment, and the at- 
torney for the defeated party hae similar authority to de- 
fend such proceedings. 

Although he cannot take such proceedings against 
the wishes or consent of his client,57 an attorney 
for the successful party may, after judgment, ordi- 
narily take such steps or proceedings as are usually 
necessary and proper to secure the enforcement of 
the judgment or 1ts payment and satisfaction ,58 
and the attorney for the defeated party has, in some 
cases, been regarded as having the implied author- 
ity to defend against such proceedings.59 How- 
ever, after the usual legal proceedings for enforc- 
ing a judgment have been exhausted, the attorney 
for the judgment creditor has no implied authority 


ATTORNEY AND CLIENT 


7 CJ.S. 


to bring other actions or proceedings in an effort 
to reach other property of the debtor or enforce 
his liability ,®9 and after satisfaction of a judg- 
ment against him defendant’s attorney has no 1m- 
plied authority to receive service of notice of a mo- 
tion to set aside the satisfaction and issue execu- 
tion.62 


An attorney, with whom a judgment has been 
placed for collection, is not authorized on his own 
motion to commence affirmative proceedings to keep 
the judgment alrve.6 


§ 97. —— Execution and Sale 


An attorney for a plaintiff who has recovered Judg- 
ment tn a cause has Implied authority to Issue execution, 
give direction with respect thereto, and receive payment 
thereon. 


While he cannot do so against the wishes of his 
client,68 an attorney for a party who has recovered 
a judgment in a cause ordinarily has the implied 
power to issue execution on the judgment,®* and 
bind his clhent by his receipt of payment thereon > 
He cannot, however, discharge an execution on pay- 
ment of less than the full amount ;®@ and if a client 
receives the execution into his own hands, and 
pays his attorney his costs, the power of the attor- 
ney is at an end, and he will no longer be au- 
thorized to receive the money due on the execu- 
tion 67 


Also, it is ordinarily within the scope of the gen- 
eral authority of an attorney for a judgment cred- 


4 <Abney v State, 169 SIE 639, 47 
Ga App 40 


55. Electzic Utilities Co v Small- 
page, 81 P (2d) 412, 187 Cal App 
640. 

56. Zerxowsky vr Zerkowasky, 131 So 
647, 160 Miss 278 


S87. Erickson v_ Fuvote, 
112 Conn 662 


5& Ark—Lake v Wilson, 38 SW. 
(2d) 25, 188 Ark 180—Lake v YTVil- 
son, 85 SV (2d) 697, 188 Ark 180 

Cal.—Spencer v. Barnes, 43 P.(2d) 
847, 6 Cal App (2d) 365. 

N Y —Larkin v Frazier, 121 NH 106, 
4224 NY 421, reversing 156 NYS 
1130, 178 AppDiv. 912—Shuler v. 
Maxwell, 38 Hun 240. 

Pa—Netter v Logan, 169 A. 245, 111 
Pa Super. 148 

C—Foxworth v Murchison Nat. 
Bank, 184 SH. 428, 186 SC 468 

Tex—Hamilton v. Hamilton, (Civ. 
App.) 235 S.W 69, dismissed for 
want of jurisdiction. 

6 CJ p 6655 notes 72, 73 [La]. 


The true rule is that for all pur- 
poses of collecting the judgment 
- e » the power of the attorney of 
record continues with the presumed 


158 A 858, 


assent of his client until some affirm- 
ative steps are taken by the chent 
to dismiss him from the case —Lusk 
v Hastings, 1 Hill (NY) 656 
Supplemental prcoceedings 

An attorney is authorized to insti- 
tute procecdings supplemental to 
execution on the judgment —Larkin 
v. Brazier, 121 NH 1065, 224 N.Y. 
421, revermng 156 N.YS 11380, 172 
App Div 912 


59. Ohlquist v Nordstrom, 257 N.Y 
S 711, 148 Misc 502, affirmed 261 
NYS 1039, 288 AppDiv 766, af- 
firmed 188 N BH. 126, 262 N Y. 696. 


Attorney for joint defendant has 
been held to have authority to de- 
fend against proceedings by motion 
in the cause brought by the other 
toint judgment defendant to obtain 
contribution and to receive notice of 
such proceedings.—Ohlquist v. Nord- 
atrom, 267 NYS. 711, 148 Misc. 503, 
affirmed 261 NYS 10389, 238 App Div. 
766, affirmed 188 N.E. 125, 262 N.Y. 
696. 

60. Lamb v. Wilson, 97 N.W. 325, 3 
Neb (Unoff) 505, rehearing denied 
98 N.W. 87, 70 Neb. 729—6 C.J. p 
655 note 73. 
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61. Spencer v Barnes, 43 P (2d) 847, 
6 Cal App.(2d) 36 

62. Cullison v. Lindsay, 78 N.W. 847, 
108 Iowa 134. 


63. Hrickson v Foote, 153 A. 863, 
112 Conn. 662 


6 N Y—Larkin v. Frazier, 1231 N 
E 105, 224 NY. 421, reversing 166 
NYS 1130, 172 App Div 912 

La —Durbridge v. Wentzel, 17 La. 
Ann 30. 

Tex—Richardson v Jankofsky, (Civ 
App) 23 SW 8165. 

6 CJ p 671 note 47 

Liability of client for wrongful exe- 
cution directed by his atiorney see 
Hixocutions § 456 [83 CJ. p 974 
notes 65-68], 


65. N Y—Larkin v. Frasier, 121 N. 
Hi 105, 224 NY. 421, reversing 166 
NYS 1180, 172 App Div 913 

Pa.—Loudon v Borough, 12 Pa.Dist 
& Co 266. 

6 C.J p 665 note 74. 


66. Cowgill & Son v. Bozeman, 79 
So. 305, 202 Ala 7—€6 CJ. p 6586 
note 75. 


67. Parker Vv. 
465. 


Downing, 13 Maas, 


7 O.J.58. 


itor to give directions with respect to the service 
of, and the time and manner of enforcing, an 
execution,®8 and the return thereof;69 but it has 
been held that, in the absence of express author- 
ity, the attorney has no power to bind his client 
by giving directions as to the particular property 
or goods which shall be seized or levied on.70 


It seems that an attorney has no power to release 
property which has been levied on (infra § 105), 
to appoint an appraiser,’ or to agree that the pro- 
ceeds of an execution be paid to a surety 72 It has 
further been held that an attorney cannot grant a 
stay of execution, unless authority therefor has 
been expressly granted,’° but there is other au- 
thority holding the grant of a moderate stay of 
execution to be within an attorney’s general pow- 
ers./4 


§ 98. —— Judicial Sale 


An attorney having authority to cause a judicial sale 
or represent a party with respect to the same may give 
directions and make stipulations concerning the sale and 
receive the pioceeds thereof; but he cannot bid in the 
property at the sale, unless he has been expressly au- 
thorized to do so. 


An attorney who has authority to cause a judicial 
sale to enforce his client’s judgment, or to repre- 
sent the imterests of the judgment debtor, under 
the rules stated in sections 96-97, has the power to 
procure an order of sale,’§ give binding directions 
as to the manner and conduct of the sale,’6 and 
enter into reasonable agreements or stipulations re- 
garding the same;7? but improper arrangements 
regarding the manner of sale will not be binding 
on a client.78 


The proceeds of a judicial sale, in so far as 18 
necessary to satisfy the judgment, may, without 
express authority, be paid to the attorney for the 


68 Hrwin v. Blake, (Tenn) 8 Pet., 77. 
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Hivans v. Power County, supra— 


judgment creditor, who has recovered the judg- 
ment and caused the sale to be had.?® It has also 
been held that any surplus remaiming after satis- 
faction of the creditor's claim may be paid to the 
attorney who represented the defendant in the ac- 
tion in which the judgment was recovered,®9 and 
that the attorney for the execution debtor has au- 
thority to stipulate that the amount realized from 
the execution sale in excess of the sum needed to 
satisfy the execution should be allocated to other 
designated judgments, in order to save the expense 
of levying execution thereon ,®! but, in other cases, 
the attorney for defendant, after the suit has been 
lost, has been held to have no authority to receive 
from the sheriff the proceeds of the execution sale 
remainmg after the satisfaction of plaintiff’s de- 
mand.82 


Although it has been suggested that a different 
rule might apply with respect to mortgage fore- 
closure sales,88 1t 1s generally held that, unless he 
has been expressly empowered to take such ac- 
tion,84 an attorney at law has no authority to 
purchase for his client the latter’s property sold 
under execution in the proceedings in which the 
attorney is employed.®5 The attorney for the judg- 
ment creditor may properly purchase the property 
for his client, where he has been authorized to do 
so,86 but it has been held that the attorney can- 
not buy for only one where he represents several 
joint parties.87 


§ 99. Payment or Satisfaction of Judgment 


An attorney who has recovered Judgment generally 
has the authority to bind his client by receiving payment 
of the judgment and satisfying It, unless the defendant 
has notice or knowledge of the lack of such authority. 


Uniess the judgment or decree is by its terms 


Payment by check to order of 


(0S) 18 8 LEHd 852—6 CJ p 656 
note 77, p 671 note 47. 

68. McClure v Colclough, 6 Ala. 65 
—§ CJ p 656 note 78 


70. Goebel v. Clark, 275 NYS. 48, 
2428 App Div 408—6 CJ. p 671 note 
48. 


71. Dodge v. Prince, 4 Vt. 191. 

72. Luce v Foster, 60 N.W. 1027, 
42 Neb. 818. 

7& Doe v. Ingersoll, 19 Miss 249, 
49 AmD. 567—6 CJ. p 656 note &2 


7% Wieland v. White, 109 Mass. 
$92—6 C.J. p 656 note 838. 


76. Vaughn v. Fisher, 32 Mo App 
29. 


76, Evans v. Power County, 1 P.(2d) 
614, 50 Idaho 690—6 OJ p 656 note 
84, 


6CJ p 656 note 86 
Statute requiring trial agreements to 
be filed or entered on minutes 
A. statute, requiring that stipula- 
tions or agreements of an attorney, 


client delivered to attorney held 

good —Monacell: v. Traeger, 239 IIL 

App 380. 

80. Bury v. Bury, 228 P. 502, 69 
Mont. 670. 


as to steps in an action or proceed-/ 97. Hvans v. Power County, 1 P.(2d) 


ing, be filed with the clerk or entered 
on the minutes of the court in order 
to be binding on the client, has no 
application to an agreement with re- 
spect to a sale under execution, since 
it 18 not a step in the action —Evans 
v Puwer County, 1 P.(2d) 614, 50 
Idaho 690 


78, Philadelphia Fire <Assoc_ v. 
Ruby, 79 NW 723, 68 Neb 7380-6 
CJ p 656 note 87. 


79. Til—Monacell v. 
TllApp 30. 


Traeger, 239 


Mo—Clelland v. Clelland, 235 S.W | 87. 


816, 291 Mo. $12 
915 


614, 560 Idaho 690. 

82. Germaie v. Mallerich, $31 La. 
Ann 871—6 C.J p 642 note 99. 
8 Foxworth v Murchison Nat. 
Bank, 184 SH. 428, 186 SC 468. 
& Foxworth v. Murchison Nat. 

Bank, supra. 

85. Savery v. Sypher, (Iowa) 6 Wall. 
(O08) 157, 18 L Bd 822—8 CJ. p 
656 note 88. 

$6. Fabel v Boykin, 65 Ala. 383— 
6CJ p 656 note 89. 

Leisenting v Black, 6 Watts 

(Poa) 303, 30 AmD. 328. 


§ 99 


expressly made payable to plaintiff by name,®8 or 
defendant has notice or knowledge that the attor- 
ney lacks such authority in fact,89 an attorney who 
has recovered a judgment for his client has, mere- 
ly by virtue of his employment or retainer in the 
action, the general implied or apparent authority to 
receive payment of the money due on the judg- 
ment and thereupon satisfy or discharge it;99 and, 
until defendant has notice of a revocation of such 
authority, he will be entitled to credit for all pay- 
ments made to such attorney,9! for the revocation 
of an attorney's authority after judgment has been 
rendered, but before payment or an assignment of 
the judgment, will not affect the debtor who pays 
to the attorney in good faith, relying on his author- 
ity to receive the payment, unless it appears that 
the debtor had notice of the revocation or was 
chargeable with such notice.9? 


Where two attorneys have been employed joint- 
ly, either has the authority to receive payment and 
enter satisfaction 98 


a as 
It is always open to the client to enjoin or pre- 
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vent the attorney’s collection of a judgment,® and 
an assignment of the judgment terminates the at- 
torney’s authority 1n this respect.95 


The implied or apparent authority of an attor- 
ney gives him no power to accept or enter satisfac- 
tion of the judgment without payment,®6 or on pay- 
ment of less than the full amount of the judg- 
ment (infra § 106); nor does he have the author- 
ity to accept anything but money in payment of a 
judgment,97 except where the judgment is for the 
possession of chattels or other property.®® 


Where a guardian ad litem or next friend, who 
has recovered judgment on behalf of an mfant 
plaintiff, has no authority to receive the amount 
due or satisfy the judgment, as will be shown in the 
title Infants § 124 [31 C.J. p 1174 note 89-p 1175 
notes 90, 92], the attorney of record of such guard- 
ian or next friend has no authority to do so,99 
except in so far as the payment is in satisfaction 
of the attorney’s interest in the judgment for his 
fees,1 but 1f the guardian or next friend has such 
authority, as will appear in the title Infants § 124 


8S. Roland v. Roland, 78 SH. 249, 
139 Ga. 825. 


80, EKy—Davis v. Gott, 113 S.W. 826, 
180 Ky 486 

Wash—Nueasler v Bergman, 251 P. 
578, 141 Wash. 297. 


After notice of substitution of at- 


Zephus’ Hstate, 18 PaDist. & Co 
168. 

Wis —La Marche v. Schoenrock, 247 
NW 852, 211 Wis 300 

6CJ p 654 note 61 

Authority to receive payment on exe- 
cution or proceeds of judicial sale 
see aupra 3§ 97, 98. 


torneys has been given, @ payment/9l1. Ky—Combs’ Adm’r yv. Virginia 


to plaintiff's first attorney, who re- 
covered the judgment, cannot oper 
ate as a vahd payment on the judg- 
ment —Nueszsler v Bergman, 251 P. 
578, 141 Wash 297—6 CJ p 666 note 
90 [ec]. 


60. Ark—lLake v. Wilson, 38 SW. 
(24) 25, 188 Ark 180—Lake v. Wil- 
son, 85 SW (2d) 597, 188 Ark 180 

Ga —Roland v. Roland, 78 SEH 249, 
139 Ga. 825 

Iowa.—Hough v Furst Nat Bank, 155 
NW. 163, 173 Iowa 48. 

Ky —Combs’ Adm’r v. Virginia Iron, 
Coal & Coke Co, 38 SW (2d) 649, 
236 Ky. 562i—Davis v. Gott, 113 8S. 
W. 826, 130 Ky. 486 

La—Succession of Czarnowski, 105 
So. 76, 168 La. 1093. 

Mo —NMcCully v. Kelley-Dempszey Co., 
57 8 W.(2d) 784, 227 MoApp 776. 

N Y.—Larkin v. Frazier, 121 ND 105, 
224 N.Y. 421, reversing 156 NYS 
1130, 172 App.Div. 912. 

OkL—Vance v. Jones, 219 P. 875, 106 
Okl 110 

Or—Geanakapulas v. Zographos, 208 
P. 585, 104 Or. 480—Davidhizar v. 
Elgin Forwaiding Co. 173 P. 898, 
89 Or. 89. 

Pa—In re Lancaster Trust Co, 186 
A. 367, 823 Pa. 107—Netter v. Lo- 
gan, 169 A. 245, 111 Pa Super. 143— 


Iron, Coal & Coke Co., 

(2d) 649, 286 Ky. 524. 
Mo.—McCully v Kelley-Dempsey Co, 

57 SW (2d) 784, 227 MoApp. 775 
6 CJ. p 655 note 62. 


$2. Pa—Loudon v. Borough, 13 Pa. 
Dist & Co. 266. 

Wash —Nuessler v. Bergman, 251 P. 
678, 141 Wash 297. 

6CJ. p 666 note 90 

93. Lake v. Wilson, 38 SW (2d) 325, 
183 Ark 180—Lake v. Wilson, 35 
S'W (2d) 6597, 183 Arik 180 


94% O'Neal v. Spalding, 66 SW. 11, 
23 Ky.L. 1729 

95. Hly v. Lamb, 10 PaCo 209—6 
CJ. p 655 note 63, p 673 note 67. 

Termination of relation by assign- 
ment or transfer of subject mat- 
ter generally see infra § 109. 


96. Seitovitz v. London, 229 NW. 
590, 249 Mach. 567—6 CJ. p 655 
note 665. 


97. Mo—McCuilly v. Kelley-Demp- 
sey Co, 67 SW (2d) 784, 287 Mo. 
App 775—Ladd v. McColl, (App.) 
209 Sw 678 

Pa—Huston v Mitchell, 14 Serg. & 
R 307,16 AmR 506 

6 CJ. p 656 note 70, p 660 note 41. 


and collection of check 
(1) In the absence of any author- 
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ity to that effect, the acceptance by 
plaintiffs attorney of a check does 
not amount to a payment of a jude- 
ment by a judgment debtor; but the 
attorney has imphed authority to in- 
dorse a check, when received, for 
the purpose of collecting the same, 
and when the check has thus been 
collected and paid to the attorney, 
that constitutes a payment on the 
judgment binding on the chlent— 
McCully v. Kelley-Dempsey Co., 57 
S.W (2d) 784, 22% MoApp. 775. 

(2) Power to transfer or indorse 
negotiable paper generally see infra 
§ 104. 


Attorney’s acceptance of land in 
satisfaction of judgment is beyond 
the scope of his authonty, in the 
absence of express authorization — 
Ladd v. McColl, (Mo.App) 209 SW. 
578—6 C.J p 660 note 41. 

Mode or form of payment to attorney 

generally see infra § 106 


68. Ely vy. Liscomb, 140 P. 1086, 24 
Cal App. 224. 


99. U.S—Southern Ry. Co v. Me- 
Kinney, (CCAAla) 376 FH. 772, 
Ga—Betts v. Hancock, 107 S.E 377, 

27 Ga App 63. 

Ill —Paskewies v. East 8t. L. & S. Ry. 
Co, 117 NE 1036, 281 Ill 385, L 
RA1918C 52, reversing 206 Ill App 
131. 

N.Y —Greenburg v New York Cent. 
R. Co, 104 NB 931, 810 NY 606 

6 CJ p 654 note 61 [a] (3)—31 CJ. 
p 1175 note 91. 

L. US—Southern Ry. Co v. McKin- 
ney, (CCAAla) 276 F. 772. 

Tenn—Oody v. Roane Iron Co, 58 
SW 850, 105 Tenn. 615, affirming 
53 8.W. 1002. 


7 C.J.8. 


[31 C.J. p 1175 note 97], his attorney of record 
is likewise vested with that power, in accordance 
with the general rule above stated 2 


There is no implied or apparent authority to re- 
ceive payment and satisfy a judgment in favor of 
an attorney who has not been employed or retained 
to represent the creditor in securing the judgment ;$ 
and, of course, an attorney for the judgment debtor 
cannot receive payment or make satisfaction for the 
creditor unless he has been expressly authorized to 
do so.4 


It has been held that the implied power of an 
attorney to receive payment of, and satisfy, a judg- 
ment exists only where it has been recovered in 
legal proceedings in a court of record, and that an 
attorney who has obtained an award before a work- 
men’s compensation commission or board has no 
implied authority to receive payment of the award ;5 
but there is other authority to the contrary.® 


§ 100. Admissions, Stipulations and Waivers 


a. Stipulations and agreements 
b. Statements and admissions 
c. Waiver 
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a. Stipulations and Agreements 
(1) In general 
(2) Particular stipulations or agree- 
ments 


(1) In General 


Stipulations or agreements with respect to remedial 
or procedural matters are generally within the implied 
or apparent authority of an attorney who has been em- 
ployed or retained for purposes of litigation. 


Although an attorney has no power to bind his 
client by an agreement or stipulation which he has 
not been expressly, impliedly, or apparently, author- 
ized to make,’ it is generally held, particularly 
where there is a statutory provision to that effect,® 
that an attorney employed for purposes of litiga- 
tion has, by virtue of his broad powers over the 
conduct and control thereof (supra § 80), the gen- 
eral implied or apparent authority to enter into 
or make such agreements or stipulations, with re- 
spect to procedural or remedial matters, as ap- 
pear, in the progress of the cause, to be neces- 
sary or expedient for the advancement of his cli- 
ent’s interests or to accomplishment of the pur- 
pose for which the attorney was employed,? with- 
out regard to the client’s actual knowledge or con- 


State v Ballinger, 82 P. 1018, 41 
Wash 23,3 LRA(NS) 72—6 C 
J p 654 note 61 [a] (1), (2)—81 
CJ p 1175 note 98. 


& Pa—Goll v. Ziegler, 61 Pa Super 
616. 

Tex —Morrison v. Hammack, 
App) 152 SW 494 


4 Minn—First State Bank of Moun- 
tain Leke v C HD Stevens Land 
Co, 148 NW 355, 128 Minn. 218 

Pa—Goll v. Ziegler, 61 Pa Super. 
616 

& Dacus v. Maryland Casualty Co., 
55 P (2d) 663, 40 NM 110 

@ Mo—McCully v Kelley-Dempsey 
Co, 57 SW (2d) 784, 227 Mo App 
775 

Okl—Washita County Gin Co. v. Col- 
bert, 54 P (2d) 640 


Krug v. Roberts Cone Mfg. Co, 
250 SW 631, 213 MoApp 628 


®& Cal—People v. Garvey, 269 P. 
702, 93 Cal.App 497—Clemens v 
Gregg, 167 P. 294, 84 CalApp 2465 

idaho—Storey v. United States Fi- 
delity & Guaranty Co of Baltimore, 
Md, 183 P $90, 82 Idaho 388 

€CJ. p 648 note 60. 


Statute applicable only when suit 


2. 


(Civ. 


7. 


Comp lL § 3998 subd 1, authorizing 
an attorney to bind his client by his 
agreement filed with the clerk or en- 
tered upon the minutes of the court 
refers to stipulations and agreements 
as to conduct of an action pending 
when the stipulation is made— 


Storey v. United States Fidelity &|Mo—Natonal Union Fire Ins. Co v. 


Guaranty Co of Baltimore, Md, 1838 
P 990, 32 Idaho 388 


9% US—EHquitable Trust Co of New 
York v Washington-Idaho Water, 
Light & Power Co, (DC Wash ) 
300 BF 601—Christy v. Atchison, T. 
&S F Ry Co, (Colo) 283 F 356, 
147 CCA 261, affirming (DC.) 214 
BW 1016—0 S v. Zucea & Co, il 
Cust App 167. 

Ala —Blackwood v Maryland Casual- 
ty Co, 150 So. 180, 227 Ala. 343 
Tij-——American Car & Foundry Co v. 
Industrial Commission, 167 NH 
80, 335 Ill 822—-Lyman v Kaul, 118 
NH 944, 275 Tl 11—Heinze v In- 
dustrial Commussion, 123 NBD 6598, 
228 Ill 342—Keithley vw Clark 

County, 206 Ill App 500 

Ind—Ft Wayne Checker Cab Co v 
Davis, 168 NE 41, 90 IndApp 30, 
denying rehearing 165 NID 764, 90 
Ind App 30—Cory v. Howard, 164 
NE 639, 88 Ind App 503 

Iowa.—Hefferman v. Burt, 7 
$20, 71 AmD 445 

Ky.—Kammerer vw Brown, 27 SW 
(2d) 959, 284 Ky 198—De Charette 
v St Matthews Bank & Trust Co, 
283 SW. 410, 214 Ky 400, 50 AL. 
R. 34—Conrad’s Executor v. Con- 
rad, 160 SW 937, 156 Ky. 231. 

Mass —See v Norris, 1245 NE. 619, 
2334 Mass 345. 

Mich—Madden v. Madden, 193 N.W. 
665, 222 Mich. 404 

Miss —Noxubee County v. Long, 106 
So 83, 141 Miss. 72. 
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Nevils, 274 SW 6503, 217 Mo.App. 
630—Krug v. Roberts Cone Mfg. 
Co, 250 SW. 621, 218 MoApp. 628 

Mont—United States Fidelity & 
Guaranty Co v Bourdeau, 208 P. 
917, 64 Mont 60 

N J~——Hygrade Cut Fabric Co. v. U. 
S Stores Corporation, 144 A. 605, 
105 NJ.Law %324—Olympic Suk 
Mills v Washington Piece Dyeing 
& Finishing Co, 147 A. 47, 7 NJ. 
Misc 680 

N.Y —Humphries v Shapiro, 175 N.Y 
S 436, 187 AppDiv 96—Daley v. 
Donnis, 242 NY.S 408, 137 Misc 
1—Federal Fuel Co v. Macy, 2323 
NYS 710, 180 Misc. 192—In re 
Callahan, 174 NY.S 268, 106 Misc 
202, affirmed 175 NYS 8:96, 188 
App Div 944—Szunyog Vv, Kiss, 182 
NY.S 898. 

N C—Deitz v Bolch, 183 SE 384, 205 
NC 202—Buizeell v. Auto Tire & 
Hquipment Co, 108 SE 439, 183 
NC 98 

Ohio —Industrial Commission of Ohio 
v. Kauffman, 164 NE 610, 119 
Omo 8t 494—Gotischalk v Brown, 
19 Ohio CirCt (N.8) 165. 

Okl —Voightlander v State ex rel 
Barnett, 62 P (2d) 60—Home State 
Bank of Arcadia v Haynes, 290 P 
338, 144 Ok! 190 

Pa—Cole v National Casket Co, 
101 Pauper 207 

S C—Poore v Poore, 89 S8.E. 569, 105 
SC 3206. 

SD—lIn re Fleming's Estate, 173 N. 
W. 836, 42 S.D. 193. 
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sent.16 Moreover where an attorney’s control of 
procedural matters is regarded as exclusive (supra § 
80 b), 1t 1s often held that the power of the attorney 
to make stzpulations and agreements with respect 
to the management of purely procedural matters 
im a pending cause is exclusive and the client 
himself cannot do so without the attorney’s con- 
sent,11 unless the validity of such a stipulation 
is recognized by statute or rule of court.!4 


An attorney empioyed 1n anticipation of suit may 
enter into a stipulation with reference thereto prior 
to the commencement of the action,!® but after an 
action is pending no attorney other than the party’s 
attorney of record has the implied or apparent au- 
thority to bind him by a stipulation or agrcement 
with reference to the conduct of the cause,!4 al- 
though it may be presumed that another attorney 
who has purported to sign a stipulation for a party 
has authority to do so (see supra § 73). An at- 
torney who has not entered his appearance as his 
chent’s attorney of record has the power to bind 
lus client by a stipulation made in open court if 
he has been expressly authorized to do so by the 
client and has been engaged to act by the attorney 
of record.15 


Where a suit is brought on the relation of a pri- 
vate party, so that he is a coplamntiff with the state, 
and they have joint control over the litigation, an 
attorney for the private party has the authority to 
make a stipulation binding on the state without the 


Tenn —Fuller v. Jackson, 62 S.W 274 
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concurrence or consent of the statc’s aitorney 16 


The lack of umplied or apparent authority over 
the substantial rights of the client (supra § 79), or 
the subject matter of the cause of action or defense 
(supra § 80), precludes the attorney from having 
the power, 1n the absence of express authority, to 
make stipulations or agreements which result in a 
waiver of the client’s substantial legal rights (sub- 
section c infra), a compromise or settlement of the 
client’s cause of action (infra § 105), or the im- 
position of a new substantive contractual lability 
on the client (infra § 103). If, however, the stipu- 
lation or agreement relates to a matter which 1s 
regarded as being remedial or procedural in its 
essence it may be within the implied or apparent 
authority of the attorney although the nghts of 
the client are thereby materially affected ;17 and the 
fact that a stipulation deals in part wiih matters 
which are nonprocedural in nature does not prevent 
the stipulation from being bindiuz with respect to 
the other matters which are procedural.18 


The implied or apparent power of an attorney ex- 
tends only to such stipulations or agreements as are 
ordinarily made by attorneys with respect to pro- 
cedural matters,19 and he cannot stipulate with ref- 
erence to maiters which are collateral to, or not 
necessary to the conduct of, the cause or purpose 
for which he was employed,?9 unlcss his client has 
expressly authorized him to do so?! Nor can an 
attorney make stipulations which his client cannot 


nifield v Thorp, (DC Alaska) 71 F),15. Dutrowska v. Landolfo, 238 N. 


—Utley v. Railroad, 61S W 84, 108 
Tenn 242—Hammon y. Muller, 18 
TennApp 458—SBrady & Hdmond- 
son v Lambert, 7 Tenn App 494. 

Tex—Commonwealth Bonding & 
Casualty Ins Co v. Brannin, (Civ 
App ) 186 SW. 862, error refused— 
Commonwealth Bonding & Casualty 
Ins Co v Beavers, (Civ App.) 186 
SW 859 

W Va—Board of Commussioners of 
Ohio County v Clemens, 100 8 3H. 
680, 85 W Va. 11,7 ALR 3878. 

6CJ p 647 note 68 


10. McConkey vw MoConkey, (Tex 
Civ App) 187 SW 1100, dismissed 
for want of jurisdiction. 


11. Cal—Sieck v. Hall, 84 P (3d) 
844, 189 CalApp 3279 
Ohio —Rogers v State, 14 Ohio Cir 
Ct(NS) 177. 
6 CJ p 643 notes 10, 11, p 648 note 
59—60 C J. p 47 note 23. 
Stipulations of client? denied recog- 
nition 
(1) A stipulation granting tme to 
fle a asatatement on a motion for a 
new trial—Mott v. Foster, 46 Cal 72 


(2) A stipulation extending the 
time within which to answer.—Bon- 


$24, appeal dismissed 88 F 1022, 27 
CCA. 686—6 CJ p 648 note 10 
(8) A stipulation for a continu- 
ance-—Nighungale v Oregon Cent R 
Co, (CCOr) 18 FCasNoil0,264, 2 
Sawy 838 
12. Braisted v. Johrson, 7 N Y Su- 
per 671—¢0 CJ p 47 note 24 


13. Hefferman v. Burt, 7 Iowa 820, 
71 AmD. 445 


14 TUi—American Car & Foundry 
Co v Industmal Commission, 167 
N.D 80, 386 Ill $22. 

$D—Carlton v Saville, 
509, 51 SD 282 

6 CJ. p 648 nole 62 


Defenfiant’s attorney cannot bind in- 
tervener 


213 N.W. 


Where a defendant and intervener 
in a cause have different attorneys 
of record the attorney for defendant 
cannot bind the interyener or his at- 
torney by making stipulations as to 
@ particular matter on the supposi- 
tion that he might be asked to act 
for the intervener with respect there- 
to because of the intervener’s attor- 
ney being resident at a distance — 
Carlton v. Saville, 213 NW. 509, 51 


SD. 282, 
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W. 307, 265 Mich 377. 


16. State v. Mart, 283 P. 23, 295 P. 
459, 185 Or. 603 


17. Kxsssick v Hunter, 39 A 83, 184 
Pa 174—Reinholdt v_ Alberti, 1 
Binn (Pa) 469—6 CJ. p 641 note 
82 


18 Equitable Trust Co of New 
York v Washington-Idahu Tater, 
Light & Power Co, (DC Wash) 
300 F 601, 


19. Rothberg v Hebron, 157 N.¥S 
788, 94 Mise 225 

Contracts creating new substantive 
Tights against client see infra § 
103. 


20. Mass—See v Norris, 126 NH. 
619, 284 Mass 845 

Mo —Krug v Roberts Cone Mfg Co, 
250 SW. 6231, 218 MoApp 628 

NY—Hallow v Hallow, 193 N.YS& 
460, 200 App Div. 642 

6CJ p 649 notes 88, 92 


a1. Cal—Clemens v Gregg, 167 P. 
294, 34 CalApp 2465 

Mass—See v Norris, 125 N.B. 619, 
284 Mass 346. 

Minn —National Council of Knights. 
and Ladies of Security v Schetber, 
169 N.W. 272, 141 Mann. 41. 


7 C.JI.8. 


make,?2 or which interfere with the legitimate pow- 
ers of the court;*® but, if when a stipulation is 
filed the parties have the power through their attor- 
neys to make it, it 1s ummaterial that the power did 
not exist when the stipulation was tentatively for- 
mulated and agreed to 24 


Setting aside or vacaing stipulation or agree- 
ment. Under the rules stated in the ttle St:pula- 
tions §§ 34-37 [60 CJ. p 94 note 34-p 100 note 
1+], stipulations and agreements made by attorneys 
concerning the conduct of a cause are not legal 
contracts, but are under the discretion and control 
of the court, and may be denied enforcement or 
vacated and set aside if entered into as a result of 
fraud or collusion or without authority. 


(2) Particular Stipulations or Agreements 
Tre general rule that an attorney has implied au- 
thority to stipulate or agree with reference to procedural 
or remed.al matters has been applied to a wide variety 
of stipulations and agreements, including those to abide 
event of another suit involving the same issues and ques- 
tiona and in which the attorney Is also employed. 
Within the attorney’s implied or apparent au- 
thority, under the foregoing general rule, are stip- 
ulations or agreements relating to the conduct of 
the trial generally “5 the pleadings,*6 and amend- 
ments thereof;27 the evidence;*8 the venue or 
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place of trial;?9 the time,?® manner,32 and scope,®? 
of trial; the examination of witnesses,?* and the 
mode of taking their testimony and the effect 
thereof.?4 


Accordingly an attorney may usually make ar- 
rangements for continuances,®5 or for extending®® 
or limiting’? the time within which to file plead- 
ings, the time for giving instructions,°8 or for ren- 
dering judgment,39 and he may enter into an agree- 
ment for an amicable action,‘ or stipulate that the 
decision of a dcmurrer shall be final #1 


Likewise 1t 18 within an attorney’s general au- 
thority to stipulate that one judge may give the 
decision of the court,f* or that the presiding judge 
who 1s disqualified, shall call in another designated 
judge to try the case.4% 

A stipulation by the insured’s attorney, that an 
insurer by assisting in the defense of a suit against 
the insured would not thereby waive its right to 
rely upon lack of cooperation as a defense to lia- 
bility on the policy, has been held within the scope 
of the attorney’s authority.‘4 


Sitpiulation of facts. A general employment or 
retainer in a cause 1s usually regarded as giving to 
an attorney the implied authority to bind his client 
by a stipulation as to the ultimate facts in the 


N Y¥—Hallow v. Hallow, 193 N.YS. 
460, 200 Ann Div 642. 

€CJ p 649 note 89. 

22. In re Carpenter's Estate, 231 N 
W. 376, 210 Iowa &58—6 CJ. p 649 
note 90. 


23. In re Hansen's Hstate, 184 P 
197, 55 Ttah 23—6 CJ. p 649 note 
91. 


a4 People v Spring Lake Drain, 
etc, Dist, 97 NE. 1043, 253 Tl 
479 


25. Humphries v. Shapiro, 175 NY. 
S. 426, 187 App Div 96. 


296. O'Brien v. Lashar, (CC A Conn ) 
273 B. 620—6 CJ. p 649 note 765. 


a7. Cal—Coonan v Loewenthal, 61 
P 940, 129 Cal 197 

Mich —Madden v Madden, 192 N.W. 
665, 223 Mich 404 

6CJ. p 649 note 76. 


Amendment of prayer to ask divorce 
rather than separate maintenance 
An attorney as solicitor for de- 
fendant in a divorce action, where 
the prayer was for separate main- 
tenance, has been held empowered to 
stipulate that the petition might be 
amended to contain a prayer for 
absolute divorce rather than sepa- 
rate maintenance—Madden v. Mad- 
den, 192 N.W. 665, 222 Mich. 404. 


28. N 'Y.—In re Roos’ state, 280 N. 
YS. 880, 182 Mise 749. 
Ohio.—Industrial Commission of 


Ohio v Kauffrnan, 164 NE 610, 119,383. Conrad v Conrad, 160 S.W. 987, 


Ohio St 494 
6 C.J p 648 note 74. 


Tnadmissible evidence 

An attorney may stipulate for the 
admission of evidence which would 
otherwise be inadmissible —Indus- 
trial Commission of Ohio v. Kauff- 
man, 164 NE 610, 119 Ohio St 494 


Time evidence regarded as taken 

Attorney appearing in accounting 
Proceoding for adults could stipu- 
late that evidence taken should be 
considered as though taken after his 
appearance—In re Roos’ Hstate, 230 
NYS 330, 182 Mise 749 


28. Terre Haute Brewing Co vy. 
Ward, 1023 NH 395, 56 Ind App. 
165. 


Authority of attorney to bind client 
by atipulation for change of venue 
see Venue j 187 [67 CJ p 146 note 
12) 

Sufficiency of stipulation for change 


166 Ky. 231. 

34, Conrad v. Conrad, supra. 

35. Mont—State v. Turlok, 248 P. 
169, 76 Mont. 549 

W Va—Board of Com’rs of Ohio 
County v Clemens, 100 SE. 680, 
85 WVea 11, 7 ALR. 373 

6CJ p 648 note 73. 


s& US—O'’Brien v_ Lashar, 
A Conn ) 273 F 580 

Nev—Rahn v Searchlight Mercan- 
tile Co, 49 P (2d) 353. 

6 CJ p 648 note 66 


37. Wadsworth v. Montgomery First 
Nat Bank, 27 So 460, 134 Ala. 440. 


3s Jacobs v. State, 213 SW 638. 
85 Tex Cr 5605. 


39. Beardsley v. Pope, 34 NYS 8146, 
88 Hun 680, reversing 32 N.YS 
926, 11 Misc 117—6 CJ p 648 nole 
68. 


ccc 


of venue signed by attorneys only|40. EKuissick v Hunter, 39 A 83, 184 


gee Venue § 187 [67 C.J p 146 note 
71] 

30. Mont—Davenport v Davenport. 
222 P 423, 69 Mont 4065. 

Okl—Nel vy. Union Nat. Bank of 
Chandler, 178 P 659, 72 Okl 116. 

Sl. N ¥—Federal Fuel Co. v. Macy, 
223 NY.S 710, 180 Mise, 192 

Okl.—Voightlander v. State, 62 P (2d) 
60 

33. Hammon v Muller, 13 Tenn.App. 
458—6 CJ. p 649 note 79. 
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Pa 174—6 CJ p 649 note 77. 


41. Monk v. R Co., 150 SW. 1088, 
166 Mo App. 692—6 C.J. p 649 note 
81. 


42. Walker v. Rogan, 1 Wis. 597. 

43. Washoe Copper Co v. Hickey, 
128 P. 684, 46 Mont. 363. 

44, Blackwood vy. Maryland Casualty 
ing certiorar1: 150 So. 179, 25 Ala. 
App. 308. 
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case,*5 although the facts so stipulated may control 
the result of the suit,46 but an attorney for de- 
fendant cannot himself bind plaintiff by stipulating 
the essential fact upon which defendant relies for 
a defense.t? 


To absde event of another suit. An attorney 
emploved in several different suits by or against 
the same or different parties, but all involving the 
same issues, and the interest of his client being of 
the same character in all, may stipulate that the 
trial and decision in one shall be determinative of 
the issues in all the others;4® and such agreements 
by counsel are favored by the courts as they ordi- 
narily tend to prevent multiplicity of trials, long 
drawn out and costly ltigation, and hasten the dis- 
patch of the court’s busimess.£9 In order for the 
attorney to have implied authority to make such a 
stipulation, however, the other suit or suits must 
be actually pending, and not merely in contempla- 
tion ;50 the issues must be precisely alike ,5! and 
the attorney must also be employed in the case in 
which the determinative decision 1s to be rendered, 
as he has no implied authority to agree to let his 


45. US—Christy v. Atchison, T. & 
8 F. Ry Co, (Colo) 283 EF. 256, 
147 CCA 261, affirming (DC) 214 
F,. 1016—Pacific Trading Co. v. U. 
§., 19 Cust. & Pat.App. 361 

Tl—Heinse vy. Industrial Commus- 
sion, 1238 NB. 598, 288 Ill. 842 

Tex-——Richmond v. Sangster, (Civ 
App) 217 SW. 728, error refused 

6c. p 649 note 78 

Stipulations as to facts generally see 
Stipulations §$ 10, 25 [60 CJ p 58 
note 72—p 59 note 84, p 83 note 62— 
p 86 note 3]. 


46. Chnsty v Atchison, T. & S&S. ¥ 
Ry Co, (Colo) 288 F 256, 147 C 
CA. 261, affirming (DC.) 214 F. 
1016. 


47. Chapman v. Farris, 242 SW. 359, 
195 Ky. 362. 


48. US—Stone v. Bank of Com- 
merce, (Ky) 19 SCt 747, 174 UV. 
§. 412, 48 LE 1028. 


Ga—Bryant v. Elberton & BH Ry 
Co, 98 SH. 219, 30 Ga App 686 


Minn—National Council of Knights 
and Ladies of Security v. Scheiber, 
169 N.W 272, 141 Minn 41—Rod- 
sera v. U 8 &D Lafe Ins Co, 149 
NW 671, 127 Minn. 485—Lueber- 
knecht v. Great Northern Ry. Co., 
126 N.W. 71, 110 Minn. 467. 


Ohio.— Rogers v. State, 14 Ohio Cur. 
Ct.(N.S ) 177. 

Tex—State Life Ins. Co. v. Duke, 
(Civ App.) 68 SW.(2d) 791, error 
refused—Savage v. Dorn, (Civ 
App) 60 S.W (2d) 813, error re- 
fused—Commonwealth Bonding & 


p 61 note 75]. 


50. Stone v. 
L.Hd 1028. 


648 note 65 
52. State Life 


ror refused. 


p 649 note 85. 
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Casualty Ins Co v. Beavers, (Civ 
App ) 186 SW. 859. 
6CJ p 648 note 68. 


Decision on appeal in similar case 
A. stipulation made by attorney of 
record of insurer to have insurer 
abide by decision on appeal im an- 
other similar case in which such at- 
torney represented another insurer 
is binding upon insurer—State Life 
Ina. Co v Duke, (TexCivApp.) 69 
SW (2d) 791, error refused. 
Validity of such stipulatons gener- 
ally see Stipulations § 19 [60 C.J. 


48. Savage v. Dorn, (Tex Civ App) 
60 8S W.(2d) 812, error refused 


Bank of Commerce, 
(Ky) 19 SCt 747, 174 U.S. 413, 48 


S51. National Council of Knights and 
Ladies of Security v. Scheuber, 169 
NW. 273, 141 Minn. 41—6 CJ. p 


Ins. Co v. Duke, 
(Tex Civ App.) 69 SW (2d) 791, er- 


63. Fairchild v Michigan Cent R 
Co, 8 Ill App. 591. 


54. Bottome v. Neeley, 104 N.YS. 
429, 564 Misc. 258—Keeler v. Bell, 
95 NYS 841, 48 Misc 427-6 GJ. 


55, Matter of Maxwell, 21 N.Y.S. 
209, 66 Hun 151. 


56. Callahan v. Callahan, 192 P, 600, 
83 Idaho 241—6 CJ. p 649 note 87. 


T CJS. 


client’s case abide the decision in another case in 
which he is not employed.52 


Sispulations as to fees. An attorney employed in 
litigation has the implied power to bind his client 
by stipulations 1n regard to the fees to be paid to 
a commissioner to take evidence,5* or to a referee54 
or receiver,°5 or in regard to attorney’s fees.56 


b. Statements and Admissions 


Statements or admissions of fact made by an attor. 
ney, While taking some step or proceeding on behalf of 
his client properly designed to accomplish the purpose 
of his employment, and having some relevant relation to 
the subject-matter thereof, are generally within the im- 
plied or apparent authority of the attorney to bind his 
client. 


Statements®? or admissions5® of fact, made by 
an attorney while taking some step or proceeding 
properly designed to accomplish the purpose of his 
employment, and having some relevant relation to 
the subject-matter thereof, are often regarded as 
within the attorney’s implied authority to bind his 
client, and may be admissible in evidence against 
the latter in accordance with the rules stated in 
Evidence § 361 [22 C.J. p 393 note 2-p 396 note 49]. 


Allowance of fees on attorney's state. 
ment alone 

Counsel 1n a divorce action may 
stipulate that tmal court shall fix 
amount of fees and suit money to 
be allowed the wife, without expert 
testimony as to value of attorney's 
services in her behalf, and without 
evidence as to amount of suit money 
expended or for what purpose, other 
than a statement filed by her attor- 
ney—Callahan v. Callahan, 192 P. 
660, 883 Idaho 241, 


&7. Idaho—Quirk vy. Bodal, 248 P. 
447, 42 Idaho 667. 

Minn.—Independent School Dist No. 
22, Winona County vy. School Dist 
No 19, Winona County, 158 N.W. 
118, 130 Minn, 19 

Mo—McNatt v. Wabash Ry Co, 74 
S'W.(2d) 625, 385 Mo. 999—Cole v 
St Louis-San Francisco Ry Co, 61 
S.W (2d) 344, 332 Mo 999—Eaton 
v. Curtis, 4 SW (2d) 819, 819 Mo 
660—Hampe v. Versen, 32 SW (2d) 
798, 224 MoApp 1144 

Or—Oregon-Washington R. & Nav. 
Co v. Reed, 169 P 343, 87 Or 398, 
rehearing denied 170 P. 300, 87 Or. 
398 

SC—Moore v. Atlantic Coast Line 
R Co, 135 SH 473,187 SC 319 


8% DC—Berry v Littlefield, Al- 
vord & Co, 64 App D.C. 195, 296 FB. 
2865. 

N C—Reynolds v Reynolds, 182 8. 
BH 341, 208 NC. 578 

Married woman bound by the admis- 
sions of her attorney see Husband 
and Wife § 428 [30 C.J. p 999 
note 69]. 
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An attorney employed to prosecute or defend a 
particular cause 1s usually held to have the implied 
power to bind his client by statements and admus- 
sions in the pleadings,59 or in the opening state- 
ment ;69 or by any admission or statement of fact de- 
liberately made in good faith in open court during 
the progress of the case for the purpose of dis- 
pensing with testimony or facilitating the trial of 
the cause,®! unless the admission or statement is 
one which is expressly required by statute to be 
made or signed by the client personally.62 


Without regard to the pendency of a suit an at- 
torney may have implied authority to make state- 
ments or admissions which properly or apparently 
tend to accomplish the purposes of his employment 
and relate to the subject matter thereof.68 Other 
cases, however, have indicated that apart from 
pending proceedings an attorney has no implied or 
apparent authority to make admissions binding on 


68. US—Kunghg Jarnvagsstyrelsen| Minn —Independent School Dist. No. 
‘Winona, County, 
Dist. No 19, Winona County, 158 


v Dexter & Carpenter, (CCAN.Y.) 
32 F.(2d) 195, certiorari denied 50 
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his client;64 and, at any rate, statements or ad- 
missions having no proper tendency to accomplish 
the purpose of the attorney's employment,®5 or not 
relating to the subject matter thereof,6¢ are not 
within the scope of an attorney’s implied authority. 
An attorney has no power to bind his client by 
statements or admissions to strangers with respect 
to matters with which the client has no dealings 
with the attorney.67 An attorney for collection has 
implied authority to state to the debtor what the 
claim is,68 but not to make admissions as to the 
facts on which the claim is founded.®9 


During the pendency of a cause the implied pow- 
er of an attorney ordinarily extends only to ad- 
missions or statements which are distinctly and for- 
mally made in open court for the purpose of dis 
pensing with formal proof of a fact at the trial,7? 
and are relevant to the issues involved in the par- 
ticular cause in which the attorney is employed.” 


v. Jackson, 186 NEL 87, 288 Mass. 
21—Butter v. Sovrensky, 175 N.Z. 
173, 375 Mass 88. 


v. School 


§ Ct. 82, 280 US 579, 74 LEHd 629. 
Nl—Smith v. Fidelity Trust Co, 281 
TILApp. 488. 
Iowa.—Gilmore v Shearer, 197 NW. 
631, 197 Iowa 506, 82 ALR. 783. 
Mass —Butter v. Sovrensky, 176 N. 
H 173, 275 Mass 88. 

N Y —Standard O11 Co. of New York 
v Siraco, 285 NY.S 1, 226 App. 
Div. 266. 


@0. McNatt v. Wabash Ry. Co., 74 
8 W.(2d) 626, 335 Mo. 999—Mc- 
Guire v. Springfleld Traction Co, 
(Mo App) 30 SW (2d) 794—64 C. 
J. p 288 notes 90, 91. 


61. US—Shanley v. Bowers, (CC. 
ANY) 81 F.(2d) 13 

tl—Deffier v. Loudenback, 241 TIL 
App, 314. See Midland Oil Co v. 
Packers Motor Transport, 277 TIL 
App. 461—Hughes v. Didorado Coal 
& Mining Co, 197 ITllApp. 259. 

Iowa —Gilmore v Shearer, 197 NW. 
631, 197 Iowa 506, 32 A.L.R. 738. 

Kan—In re Hoover’s Dstate, 180 P. 
275, 104 Kan. 685. 

Ky —Bell County Board of HBducation 
v. Howard, 59 SW (3d) 982, 248 
Ky. 766—National Life & Accident 
Ins Co v. Braswell, 272 SW. 418, 
209 Ky. 1665. 

La—Kinchen v Ligamari, 180 So. 
228, 14 La App. 497. 

Mass —Brocklesby v. City of New- 
ton, 200 NB. 351—Mercier v. Un- 
jon Street Railway Co, 119 NE 
764, 230 Mass. 897—McMahon v. 
Lynn & Boston R R. Co., 77 NB 
826, 191 Mass. 295—Boston BDlec- 
tric Co v. Cambridge, 39 NHL 787, 
163 Masa 64—Loomis v. New York, 
etc, Railroad Co, 384 NB 82, 159 


NW. 118, 180 Minn 19. 

Miss.—Noxubee County v. Long, 106 
So. 88, 141 Miss. 72. 

Mo —Cantrell vy Knight, (App.) 72 8 
W (2d) 196—Mannion v. John Han- 
cock Mut. Life Ins Co of Boston, 
Mass (App) 2738 SW. 201—ITlh- 
nois Glass Co. v Ingraham, 264 
SW 43, 215 MoApp 12—Robertson 
v Johnson, 248 S.W. 215, 210 Mo 
App 685—Probst v St Lows Bas- 
ket & Box Co, 207 SW. 891, 200 
Mo App 668. 

N Y—Standard O11 Co of New York 
v Suiraco, 235 N.Y.S 1, 226 App Div. 
266 

Okl—-Mid-Co. Gasoline Co. v. Back, 
217 P. 1041, 95 Okl 29. 

Or —Oregon-Wasbington R & Nav. 
Co. v Reed, 169 P. 342, 87 Or 398, 
rehearing denied 170 P 300, 87 Or. 
$398—Metsler-Hegsted Lumber Co 
v Farmers’ Union Warehouse & 
Mercantile Co, 158 P 656, 78 Or 
551L. 

Pa—Bechtold, to Use of Heating 
Service Co, v Murray Ohio Mfg 
Co, 184 A. 49—Collins v Rosen- 
berg, 161 A. 580, 106 Pa.Super 269 

RI—MoLyman v Miller, 161 A 111, 
62 RI 374—Scott: v. District Court 
of Tenth Judicial Dist. 109 A. 207, 
42 RI 556. 

SC—Hall v. Benefit Asa’n of Ry 
Employees, 161 SH. 867, 164 SC 
80—-Southern Ry Co v. Swift & 
Co., 156 SH 429, 158 SC. 807 

Tenn—Howard v. Bishop, 7 Tenn 
App 347 

Tex.—Republic Ins Co. v. O’Donnell 
Motor Co, (CivApp) 289 SW. 
1064. 


Mass 89—Savage v. Blanchard, 19/6 CJ p 649 note 96 
6a. Crowinsbield Shipbuilding Co.| America v. Catalazsuli Mfg. Co., (C 


NB. 396, 148 Mass, 348. 
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63. Brown v. Hebb, 175 A. 608, 167 
Md 685, 97 ALR. 366—6 C.J. p 650 
notes 97, 99 [a]. 

6% N.Y.—In re Larney’s Hstate, 266 
N.YS 664, 148 Misc. 871. 

Or.—Welch v. Johnson, 184 P. 280, 
98 Or 6591, denying rehearing 183 
P 776, 98 Or 591. 

SC—Hall v. Benefit Ass’n of Ry. 
Hmployees, 161 SH 867, 164 SC. 
80. 

66. Md—Mulkton v. French, 150 A. 
28, 159 Md. 126 

Mass—Goldstemn v. Tucker, 119 N. 
BH 698, 280 Mass. 259. 

6 CJ. p 650 note 99. 


66. In re Larney’s Estate, 266 N Y. 
S. 564, 148 Misc 871. 


67. Goldstein v Tucker, 
698, 280 Mass 259. 


68 James v Boston Bl. R Co., 87 
NB. 474, 201 Mass. 268—6 C.J. p 
650 note 99 [a]. 


68. Hall v. Benefit Ase’n of Ry. Hm- 
ployees, 161 SH. 867, 164 SC. 80 


70. Cal—Morrell v. Caldow, 278 P 
247, 99 CalApp 159—Adelstein v. 
Greenberg, 247 P. 620, 77 CaLApp 
548. 

Iowa —Dugan v. Midwest Cap Co, 
239 NW. 697, 218 Iowa 751. 

Lea —Stevens v. Gaude, 120 So 79, § 
La App 664. 

Mo—Robertson v. Johnson, 243 8 W 
215, 210 Mo.App 585. 

Okl-—Mid-Co Gasoline Co. v. Back, 
217 P 1041, 95 Okl 29 

Pa—Plummer v Hillside Coal & 
Iron Co, 96 PaSuper. 180. 

6 C.J. p 650 note 93. 


71. U.8—Catalim Corporation 


119 N.Z. 


of 
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Improvident or erroneous statements or admissions 
resulting from unguarded expressions or mistake,’ 
or meie casual remarks, statements, or conversa- 
tions,73 are not usually treated as coming within the 
scope of the attorney’s authority, nor are statements 
made in the course of negotiating or bargaining for 
a settlement,’ unless the attorney has been ex- 
pressly authorized to enter into such negotiations.75 


Whether he is acting in or out of court an at- 
torney generally has no mmplied or apparent author- 
ity to make an admission or statement which would 
directly surrender or conclude the substantial legal 
rights of the client,?6 unless such an admission 18 
clearly a proper step 1n accomplishing the purpose 
for which the attorney was employed.77 

Obviously, an attorney has no authority to make 
admissions or statements which will bind a party 
or person by whom he has not been employed, or 
whom he does not represent at the time the state- 
ments or admissions are made;’8 and an attorney 


ATTORNEY AND CLIENT 
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for two persons in separate suits has no right to 
make a statement in one suit which will bind his 
client in the other.?9 


Only statements or admissions of fact are within 
the authority of an attorney, and neither his client 
nor the court are bound by his statements or ad- 
missions as to matters of law or legal conclusions.8¢ 


c. Waiver 

The employment or retainer of an attorney ordinarily 
gives him the implied or apparent authority to waive 
mere informalities and technicalities, and procedural! and 
remedial matters, but not the substantial legal rights of 
the client. 

As he acquires no implied power with respect 
thereto (see supra §§ 79, 80), m the absence of 
express authority, an attorney generally has no 
power, by stipulation, agreement, or otherwise, to 
waive or surrender the substantial legal rights of 
his client;81 but merely by virtue of his retainer 
or employment, he acquires the authority to waive 


CANY) 79 (2d) 698, affirming 
(DC) 11 FSupp 608 

Ky —Ecll County Board of Education 
v Howard, 59 S.W (2d) 982, 248 
Ky 766—National Life & Accident 
Ins Co v. Braswell, 272 SW 413, 
209 Ky 166—Talbot v. McGee, 4 
TB Mon. 376. 

Md—Brown v. Hebb, 175 A. 602, 167 
Md 636, 97 ALR. 866 


"7a. Cal—-Merced Irr. Dist. v. San 
Joaquin Light & Power Corpora- 
tion, 281 P 415, 101 CalApp 1658 

La—Federal Land Bank of New Or- 
leans w Succession of Lacour, 
(App ) 157 So 793. 

NJ—BHlmora West End Building & 
Loan Ass’n v. Strede, (Ch.) 100 A. 
$44 

N ¥.—Willat Fulm Corporation _v. 
Central Union Trust Co of New 
York, 222 NYS 671, 221 App Div. 
180, reversing 217 NYS 409, 137 
Mise 634 

§ C—Moore vy. Atlantic Coast Line R. 
Co, 135 8.B. 473, 187 SC. 319 

6 CJ p G50 note 2 


73. DC—Berry v Littlefield, Alvord 
& Co, 64 App DC 195, 296 EB. 285. 

Iowa —Dugan v. Midwest Cap Co., 
239 NW 697, 218 Iowa 761 

Pa—Plummer v Hillside Coal & Iron 
Co, 96 Pa Super. 180. 

6CJ p 650 note 98 


74 Vogt Instant Freczera v. New 
York Eskimo Pie Corporation, (D 
CNY) 69 F (2d) 99, affirmed (C 
C.A) 68 B.(2d) 84. 


75. Ill—Bond v. Duntley Mfg Co, 
195 IllApp 676 

Md—Brown v Hebb, 175 A. 603, 167 
Md 536,97 ALR 866, 


76. Robert R Sizer & Co. v. Chiarel- 
lo Bros, (DCN Y) 32 F (2d) 388. 


Admission against interest of es. 


tate.—In re Larney's Estate, 266 N Y 
664, 148 Misc 871—Witt v Carl- 
ton Dress Goods Co, 156 NYS. 698 
~—Welch v. Johnson, 184 P. 280, 98 
Or 691, denying rehearing 188 P. 776, 
93 Or 691—6 CJ. p 650 note 99 


Admission of no cause of action in 
favor of plaintiff is not within the 
acone of the implied or apparent au- 
thority of his attorney.—Lytle v. 
Crawford, 74 NYS 660, 69 App Div. 
2738—Welch v. Johnson, 184 P. 280, 
98 Or 691, denying rehearing 183 P 
776, 98 Or 691 


Admission of liability on part of 
defendant is not within scope of his 
attorney’s authority in the absence 
of express authorization—Witt v 
ror Dress Goods Co., 156 N.Y S. 

3. 


77. Brown v Hebb, 175 A. 608, 167 
Md 5385, 97 ALR 366. 


Admission of liability in compro- 
mise negoWations which attorney was 
employed to conduct for defendant 
held within the scope of attorney’s 
authority —Brown v. Hebb, 175 A 
602, 167 Md 635, 97 ALR 866. 


78 Conn—Farley-Harvey Co Ve 
Madden, 136 A. 586, 105 Conn 679 
—tIiillhouse vy. Duca, 125 A. $867, 
101 Conn 92, 

Miss —Planters’ Mfg Co v. Green- 
wood Agency Co, 152 So. 476, 168 
Miss 892 

N Y.—Yonkers Builders’ Supply Co. 
v. Petro Luciano & Son, 199 NB 
45, 269 N Y. 171, revercing 277 N.Y 
§S 648, 248 App Div 783, 

However, where both counsel for 
joint defendants admitted there was 
negligence on the part of one of de- 
fendants but each disclaimed HMabil- 
ity on the part of his client, it was 
held that both defendants were bound 
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by the concession that there was 
negligence on the part of one of 
them —Mettie v De Baghian, (N J.) 
134 A 788, reveraing 126 A 419, 2 
N.J Misc 990 


taumitation of issues by counsel for 
one party 

Counsel for one party cannot by 
iis own statement not concurred im 
by counsel for the other party limit 
the issues as raised by the plead- 
ings of both parties—McCloskey v. 
Toledo Pressed Steel Co, (C.CA. 
Ohio) 30 F (8d) 18, certiorari de- 
nied 50 SCt 16, 280 US 656, 74 L. 
Ea 613. 


79. US—Delawaie County Commis- 
sioners v. Diebold, (Ind) 10 S Ct 
399, 1388 US 473, 33 L.Ed 674. 

DC—Berry v Littleficld, Alvord & 
Co, 54 App DC 195, 296 F 285 

6€CJ p 6650 note 4 


SO. Cal—Adelstein v Greenberg, 247 
P. 620, 77 CalApn 338 

Conn —Farley-Harvey Co. vy Madden, 
136 A 686, 105 Conn 679 

Minn —Haydsy v Hammermill Paper 
Co, 237 NW. 600, 184 Minn 8. 

N J—Bankers’ Trust Co. of New 
York v Lobdell, 1738 A. 918, 116 N. 
J Hq 363. 

Tex—Reynolds v. McMan Oj] & Gas 
Co, (Com App) 11 SW (2d) 778, 
reversing (CivApp) 279 SW 989, 
and rehearing denied (Com App ) 
14 8.W.(2d) 819. 

Utah—In re Hansen's Estate, 
P 197, 65 Utah 23. 

6 CJ. p 650 note 2 [b]. 


S81. Ala—Indemnity Co of America 
v. Bollas, 186 So 174, 223 Ala. 239 
—Blackwood v Maryland Casualty 
Co, 137 So 467, 24 Ala App 627. 

Cal —Tiaeman v Canman, 38 P.(2d) 
372, 136 Cal App. 91. 
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mere informalities, technicalities, or irregularities 
in practice,®2 such as a verification,®’ formal notice 
of proceedings in a case,®* the taking of oath by 
arbitrators,85 a change of venue,8@ objections to 
evidence or the manner of taking it,87 the giving 
of particular instructions,88 the making of find- 
ings,®9 or an undertaking on appeal ®° It has also 
been held that an attorney may waive all but one 
of several defenses,91 or some of several grounds 
of a motion for a new trial,®? or agree that a cer- 
tain point shall not be raised at the trial.®? 


The right to a trial by jury in civil cases is 
usually regarded as a procedural or remedial right 
which an attorney has the authority to waive un- 
der his general employment,®4 unless his client ex- 
pressly and openly objects to such waiver.95 


Likewise, it has been held that an attorney has 
implied authority to waive the right of appeal,96 
but there is other authority to the effect that an 
attorney has no power to surrender a right of his 
client so substantial as the nght to appeal, unless 
authority to do so has been expressly conferred,97 


Ga —National Finance Corporation v 
Eicholz, 142 SE 1384, 166 Ga 799 

Yll—Lyman v. Kaul, 113 NE 944, 
275 Ill 11. 

Ky~—Chapman V. 
859, 195 Ky. 362. 

Mo—Krug v Roberts Cone Mfg Co., 
250 SW 621, 218 MoApp 628. 

N J—Hlem v. Boylan, 178 A. 638, 
115 NJ Law 295—Martin v. Le- 
high Valley R Co, 176 A. 665, 114 
NJLaw 248—Hygrade Cut Fabric 
Co v U S Stores Corporation, 144 
A 605, 105 N.J Law 324—Strauss 
v Rabe, 127 A 188, 97 NJ Hq 208, 
affirmed 130 A 920, 98 NJ Eq 700. 

N Y—Hallow v. Hallow, 193 N.Y.S. 
460, 200 AppDiv. 642—Buills’ v. 
Baker, 165 N YS. 171, 178 App Div 25. 
480—In re Callahan, 174 N.Y.S. 
268, 106 Misc. 202, affirmed 175 N 
Y.S 896, 188 AppDiv 944, 


Farris, 242 SW.| 128 NB 


Ohio —Industrial 
Ohio St 494 
85 TexCr. 505 
652 note 28 


491, 2385 


ment Co, 108 SE 439, 183 N.C. 
98 155. 

Pa—In re Quest’s Hstate, 188 A. 137,| oy 
824 Pa 280 

Porto Rico.—Bank of San Juan v. 
Dist Court of San Juan, $2 Porto 
Rico 774 

Tex —Revynolds v. McMan Oil & Gas 
Co, (ComApp.) 11 S.W (2d) 1778, 
reversing (Civ App) 279 SW 9389, 


ATTORNEY AND CLIENT 


Ohio v Kauffman, 164 N. 510, 119 
Tex—Jacobs v. State, 213 S.W 628, 
6 CJ p 641 note 82, p 648 note 69, p 


83 Smith v. Mulliken, 3 Minn. 319 
—§ CJ p 648 note 70 

&@& Kalbritan v Padover, 161 NB 
898, 264 Mass 20—6 CJ p 652 note 


85. Bridgeman v. Gondek, 256 N.Y S 
App.Div. 


W.C —Buzzell v. Auto Tire & Hquip-| 86. Terre Haute Brewing Co. v. 
Ward, 102 NH 3896, 


Industrial Commission of Ohio 
v. Kauffman, 164 NED 510, 119 Ohio 
St. 494—6 CJ. p 652 note 26 


s&. James v. Commonwealth, 247 8. 
W. 945,197 Ky 6577 

88. Johnson v Johnson, 3 P.(2d) 
587, 117 CalApp 146 
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and that he cannot waive errors committed by the 
court to the prejudice of his client.° 


§ 101. Matters Not Immediately Connected 
with Litigation 
An employment for matters not immediately connect- 
ed with Iitigation gives an attorney only those powers ex- 
pressly conferred or necessary to the accomplishment of 
the particular purpose for which he was employed. 
Where an attorney is employed for a special or 
particular purpose, apart from litigation in court, 
his umplied powers are limited to those necessary 
for the accomplishment of the particular purpose, 
and are not nearly so broad as those implied from 
a general retainer to commence, prosecute, and con- 
trol, a cause until judgment 1s rendered.99 Hence 
the employment of an attorney at law to advise 
a client in regard to questions of law which may 
arise in a business transaction, or to handle legal 
matters, gives the attorney no authority to trans- 
act the business of the client generally, or his busi- 
ness in the particular transaction, except as the at- 
torney is specifically authorized to act.1 An attor- 


Water, Light & Power Co, (DC.)}8& Hammon yv, Miller, 13 Tenn.App. 
Wash ) 300 F 601. 
Ind —Hvansville Improvement Co of|/9¢ Iowa-—Shores Co. v Iowa Chem- 
Vanderburgh County v. 
471, 76 Ind App. 401. 
Ky—James v Commonwealth, 247 
S.W 9845, 197 Ky 6577 


4585—6 CJ p 649 note 79. 

Gardner,/ ical Co, 368 NW 581 

N.Y.——F'ederal Fuel Co. v. Macy, 228 
N YS. 710, 180 Mise 198 

Okl—Voightlander v State ex rel 
Barnett, 562 P (2d) 60—Nel v. Un- 
ion Nat Bank of Chandler, 178 P. 
659, 72 OkL 116. 

RI—McLyman v. Miller, 161 A. 111, 
53 RI 374. 

§ C—Peterson v. Atlantic Coast Line 
R. Co, 98 SH 848,112 SC 89 

6 CJ. p 648 note 71, p 652 note 28 


95. Lyman v. Kaul, 113 NB. 944, 275 
Tll il 


96. Cal—Clemens v Gregg, 167 P. 
294, 34 CalApp 2465. 

NY—In re Brown, 165 NYS. 736, 
178 App Div. 558. 

6 CJ. p 654 note 54 


56 Ind App |987% Keoughan v. Hiquitable Oll Co, 
41 Bo 88, 116 La. 778—6 CJ p 654 
note 65 

98. U 8 v. Newman, (DC Wash.) 
25 F (3d) 357, reversed on other 
grounds Caldwell v. U. 8S, (CCA) 
28 F.(2d) 684 

99. U0 S—United States v. Sloat, (D. 
C.N J.) 56 F (2d) 434. 

N J—Strauss v Rabe, 180 A, 920, 98 


Commission of 


129. 


and rehenring denied (Com.App ) 

14 SW (2d) 819—Bourland v. Huff- 

qari Smee a 4 a Poy 19123A 603, overruling Marx vy. 

88 Tex Cr. 477. Lewis, 58 P. 600, 24 Nev 306 
Wash —Wagner v. Peshastin Lumber| 91. Bennett v. Thomson, 126 NE. 

Co, 270 P 1082, 149 Wash. 328 705, 235 Mass. 462—6 CJ. p 652/ whines v Bourland, (Com App) 280 
6 C.J. p 647 note 57, p 652 note 29./ note 27. S.W. 561 


s2 U.S—Hquitable Trust Co. of/99. O'Malley v. Carmck, 212 P. 45,;1. T[ll—Lansin v. Chicago Title & 
New York v. Washington-Idaho! 60 Cal App. 438. Trust Co., 156 NE 296, 324 Ill 367. 
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NIJEHq 700, affirming 1327 A. 188, 
97 NJ Bq. 208. 

NM—Dacus v. Maryland Casualty 
Co., 55 P (2d) 668 

Tex—Bourland v. Huffhines, (Civ 
App) 269 SW. 184, affirmed Huff- 


80. Hoffman v. Owens, 103 P. 414, 
104 P 241, 81 Nev 481, Ann Cas 


§ 101 


ney employed to advise the vendor in a real estate 
transaction has no implied or apparent authority 
to receive the purchase money, accept a deed or 
mortgage, waive any condition or requirement of 
the contract, or do any other thing to affect the 
mterest of the client,2 and an attorney employed 
by the purchaser to examine abstracts and express 
his opinion as to the title or to draw a bond and 
mortgage has no implied authority to waive a stip- 
ulation in the contract for merchantable title,® or 
its tender or transfer on a certain date,‘ or to pre- 
pare or pass on the sufficiency of a deed,® or con- 
sent to the inclusion in the deed of a clause where- 
by his client assumes the payment of an outstand- 
ing mortgage.§ 

The relationship of attorney and client for the 
purpose of having the attorney prepare a contract 
for the sale of the client’s property does not give 
rise tO apparent authority in the attorney to make 
representations to the purchaser as to the condi- 
tion of the property to be sold;? but he acts with- 
in his apparent authority in reporting to the pur- 
chaser statements purported to have been made by 
the client with reference to the premises in a tele- 
phone conversation with the attorney.® 


§ 102. —— Acknowledging Client’s Indebt- 
edness 


Generally, an attorney has no Implied or apparent 
authority to acknowledge the existence of an Indebted- 
ness on the part of his client. 


259 Mich. 200. 


2 ITl—Lansk. v. Chicago Title & 
Trust Co, 156 NBD 296, 824 Ill 867 

Md—Stern v. Shapiro, 114 A _ 687, 
188 Md. 615—Abrams v. Eckenrode, 
110 A. 468, 186 Md 244. 

N J—Strauss v. Rahe, 180 A 920, 98 
NJEq 700, affirming 127 A. 188, 
97 N.J Eq. 208 


&% Bourland v Huffhines, (Tex Civ. 
App.) 269 BW 184, affirmed Huff- 
hines v. Bourland, (Com.App.) 280 
Sw. 561. 


4 Ga—National Finance Corpora- 
tion v. EHichols, 142 SH. 184, 166 
Ga. 799. 

N.J—Rapps v Tulenko, 140 A. 244, 
102 NJ Bq 207. 

N Y—wNichtern v Johnston, 192 N.Y. 
S 784, 200 App Div 185. 


& Bourland v. Huffhines, (Tex Ciy 
App) 244 SW. 847. 

6 Stead v. Sampson, (Iowa) 155 N 
WwW 978. 


7. Milkton v. French, 150 A. 28, 169 
Md 126 


& Milkton v. French, supra. 
®&® US—Robert R. Sizer & Co, vy, 


(2d) 333 


note 92. 


Colo.App 126. 


A. 635 
Cal App. 251. 


16 DelCh 280 
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Chiarello Bros., (D.C.N.Y.) 88 F 

ND-—McLain v. Nurnberg, 112 N.W. 
243,16 ND 144 

5 D—¥Fulford v Cleveland, 226 N.W. 
789, 65 SD. 509 

6 C.J p 656 note 91 


10, Butler v. Fechner, 
App) 200 S.W. 1126—8 CJ. p 657 


11. Houghton v. Ellis, 73 P. 752, 19 


12. Brown v Hebb, 175 A. 602, 167 
Md 635,97 ALR 3866 


13. US—Northern Pacific Ry. Co v 
Clarke, (Wash) 106 F. 794, 45 CC 


Cal —~Davis v. Mackay, 194 P, 738, 50 


Conn—Gagner v. Petrauskas, 152 A 
145, 112 Conn. 307, 
Del—Pyle v. Yarowsky, 146 A 296, 


Ill——Looker v. Buente, 156 NH 386, 
$25 Il, 402—Makarewiczs vy. Hoyt 
Metal Co. 262 TllApp. $27 

Mass-—See vw Norris, 125 NE 619, 
384 Mass. 345—Smith v. Abbott, 
109 NHL 190, 221 Mass. 326, 
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In accordance with the general rule that an at- 
torney has no implied or apparent authority to do 
acts which will fix a new liability on lus client 
(supra § 79), or to make admissions conceding 
the latter’s hability (supra § 100 b), it is usually 
held that an attorney has no implied power to bind 
his client by acknowledging a debt,® or the present 
existence of an indebtedness so as to take a case 
out of the statute of lmitations,1® or to permit 
the maintenance of an action on a debt previously 
discharged in insolvency or bankruptcy1! How- 
ever, an attorney employed to conduct negotiations 
for a compromise has been held to have the power 
in such negotiations to acknowledge the existence 
of the mdebtedness so as to avoid the bar of the 
statute of limitations 12 


§ 103. —— Binding Client by Contract 


An attorney has no implied or apparent authority to 
enter into a contract Imposing a new substantive liability 
or obligation on his client, except in so far as the con- 
tract 18 necessary, and one ordinarily made by attorneys, 
to accomplish the purpose of the employment. 


Although an attorney of record may make prop- 
er stipulations and agreements with respect to pro- 
cedural matters in the conduct of the suit (supra 
§ 100), the general employment of an attorney for 
litigation or ordinary legal matters usually gives 
him no implied or apparent authority to bind his 
client by a contract imposing a new substantive lia- 
bility or obligation on the client,13 except in so far 
as the contract is reasonably necessary to accom- 


Mich—Rardan v. Bick, 242 NW. 
886, 269 Mich, 200 

Nev—Moore v. De Bernardi, 213 P. 
1041, 47 Nev. 83, rehearing denied 
220 P 544, 47 Nev 33 

NJ—Bentley v Fidelity & Depoait 
Co, 69 A 202, 765 NJ Law 838, 127 
AmSR 837, 15 AnnCas, 1178—~ 
Callaway v Equitable Trust Co, 5@ 
A 900, 67 NJ Law 44—Falkenstein 
v Gibson, 154 A 87@, 108 NJ.Bq 
=-61, 76 ALR. 1467 

N Y—Rotberg v Hebron, 1657 N.YS 
788, 94 Misc. 225 

Pa—Gravle v Snyder, 159 A. 74, 104 
Pa Super. 263. 

Porto Rico—Bank of San Juan Yr. 
Dist. Court of San Juan, 32 Porto 
Fuco 774 

SD—Fulford v. Cleveland, 226 N. 
W 739,65 SD 5609 

Tex—Anderson v Oldham, 18 8'W. 
567, 82 Tex 228—Lynch v John- 
son, (Civ.App) 59 SW (2d) 2566— 
Commercial Credit Co vy. Crone, 
(CivApp) 270 & W. 209—Price v. 
Logue, (CivApp) 164 SW 1049— 
Taylor v. Hvans, (Civ.App.) 29 &. 
W 172 

Wash.—Wagner v. Peshastin Lumber 
Co, 270 P. 1032, 149 Wash. 338, 

6 CJ. p 657 note 94, 


(Tex.Civ. 
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plish the purpose of the employment;!4 and he, 
of course, hac nu implied power to bind his client 
oy an agreement collateral to and independent of 
the subject-matter of his employment.15 Nor may 
an attorney, without express authority, alter, modi- 
fy, or supplement, a contract which has been en- 
tered into by the client,16 although the attorney has 
been employed to prepare the contract or attend 
to its fulfillment,” unless the client has by his acts 
sr conduct vested the attorney with apparent au- 
thority to take such action.18 


Except where he has been employed for that 
purpose or has been expressly authorized to do 
so,49 an attorney has no authority to bid or con- 
tract to purchase property for his clent,20 and 
employment or authorization to purchase property 
from a certain person gives the attorney no au- 
thority to negotiate for a purchase from another.?1 


Similarly, special authority is generally neces- 
sary to entitle the attorney to make contracts or 
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agreements with relation to the client’s property,?4 
although he has been employed in litigation with 
respect tuereto.28 In the absence of such authority 
he cannot sell or contract to sell his client’s land,*4 
make a lease of the same,*5 or employ a broker to 
make a sale;26 but he may agree that, if a fore- 
closure sale 1s had pending an appeal, the proceeds 
shall be deposited in court subject to the final de- 
termination of the case.47 


On the other hand, the employment or retainer of 
itself gives the attorney the implied or apparent 
authority to bind the client for the payment of such 
expenses and services as are properly and reason- 
ably incurred by the attorney in conducting the case 
or accomplishing the purpose of his employment, 
although he has not been expressly authorized to 
charge his client with the amount thereof.28 In 
accordance with this, an attorney has been held em- 
powered to bind his client for the payment of the 
expenses or services of referees,29 stenographers 


sa Ig of deed with assumption; 20. N J—Wechsler v, Clarke, 146 A.| Pa—Zellner v Murdoch, 148 A. 109, 


A mueret instruction to an attor- 
ney to draw a deed to property to 
the chent, without specifying the 
terms which shall be included does 
not authorize the attorney to draw 
and accept the execution and delivery 
to the client of a deed in which the 
client assumes and agrees to pay an 
outstanding mortgage on the prop- 
erty —Gagner v Petrauskas, 152 A. 
145, 112 Conn. 307. 


14. Cal—Dewmg v Chow, 19 P (2d) 
12, 129 Cal.App. 441. 

Ky —Herfurth v. Horne, 98 SW 
(3d) 21, 266 Ey 19—Anglo-Ameri- 
can Mill Co v Phillips, 32. SW. 
(2d) 994, 286 Ky 246. 

N J—Remuington v Lauter Co, 177 
4. 359,18 NJ.Misc 209 


15. Moore v. De Bernardi, 213 P 
1041, 47 Nev 88, rehearing denied 
220 P. 644, 47 Nev. 88 


16. Iowa—Stead v. Sampson, 155 
NW 978. 

Md—Stern v. Shapiro, 114 A. 687, 1388 
Md 6165. 

N J—Falkenstein v. Gibson, 154 A 
876, 108 N J Eq. 251, 76 ALR. 1457 

Tex—Bourland wv Huffhines, (Civ 
App) 269 SW. 184, affirmed Huff- 
hines v Bourland, (Com.App) 280 
S.W 561 

Wash—Wagner v. Peshastin Lum- 
ber Co, 270 P. 1032, 149 Wash. 328 


217. Abrams v. Eckenrode, 110 A. 
468, 186 Md 244. 


18. Fuld v Adams, 156 A, 833, 108 
N J.Law 873. 


28. Blanton v. Jonesboro Bldg. & 
Loan Ass'n, 8 SW (2d) 964, 176 
Ark 315. 


786, 7 NJ Misc 627. 


298 Pa 208 


NY—MecNell vy. Fradus, 157 NYS |6 CJ p 667 note 97 


59 

6 C.J. p 657 note 95 

Authomty to bid at judical sale see 
supra § 93. 


al. McNeill v. Fradus, 1657 NYS 59. 


22, Cal—Woerner v Woerner, 152 
P. 919, 171 Cal. 298. 

Del._—Pyle v Yarowsky, 146 A. 296, 
16 Del Ch. 280 

Md—Brown v Hogan, 113 A_ 756, 
188 Md 257—Abrams v Ecken- 
rode, 110 A 468, 186 Md 244—Lyon 
v. Hires, 46 A 985, 91 Md 411, 

Neb —Carter v. Miller, 260 NW. 3898, 
128 Neb 858. 

N J.—Rapps v. Tulenko, 140 A. 244, 
102 NJ Hq. 207. 

N.Y —Nichtern v, Johnson, 192 N Y.S8. 
784, 200 App.Div. 185 

Or—Nellson v. Title Guaranty & 
Surety Co, 199 P. 948, 101 Or. 262 

Pa—Irwin Savings & Trust Co _ v. 
Sanner, 185 A 876, 128 Pa Super. 
70 

6 C.J. p 657 note 96. 


a3. Clark v. Deupree, 7 8.W.(2d) 1, 
177 Ark 384 


a4 <Ark—Clark v. Deupree, 7 8.W. 
(24) 1,177 Ark 2384. 

Cal—Woerner v. Woerner, 152 P. 919, 
171 Cal 298 

La—Blythe v. Hall, 126 So. 679, 169 
La. 1120 

Md—Brown v. Hogan, 118 A. 
188 Md 257 

Nev—-Moore v. De Bernardi, 213 P. 
1041, 47 Nev 38, rehearing denied 
220 P 644, 47 Nev. 38 

Or.—Bhss v. Miller, 250 P 218, 119 
Or. 573, rehearing denied 250 P. 
768, 119 Or. 573. 
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166, 


Attorney to collect rents for land- 
owner, does not have apparent an- 
thority to contract to convey her 
property —Bliss v Miller, 250 P 218, 
119 Or. 573, rehearing denied 250 P. 
768, 119 Or. 573 


25. Carter v. Miller, 260 N.W. 398, 
128 Neb 853 


96. Gross v. Kincaid, 83 Pa.Super. 
514, 


a7. Halliday v Stuart, (Ark) 14 8. 
Ct 802,151 US 229, 38 LD 141— 
6 C.J p 642 note 92 


28. Ga—Brady v. Sappington, 161 
SH 625, 40 GaApp 781. 

Ky —Herfurth v Horine, 98 8S W.(24) 
21, 266 Ky. 198—Anglo-American 
Mall Co v Phillips, 382 S 'W.(2d) 
994, 236 Ky 245. 

NJ—SElein v. Boyland, 179 A wns 
115 N.JLaw 295—Remington 
Lauter Co, 177 A. 369, 18 N. J Mise. 
209. 

Pa—Messenger Pub. Co. v. Walkin- 
shaw, 157 A. 18, 102 PaSuper 4465 
-——Moxey v. Goldstein, 156 A. 589, 
102 PaSuper. 168—Huntszinger v. 
Devlin, 80 PaSuper 187. 

§$D.—Fox v William Deering & Co., 
64 NW 65620, 7 SD 448 

Tex—Kerzee v Aultman, (Civ.App ) 
291 B.W 293%—McConkey v Mce- 
Conkey, (CivApp) 187 SW 1100, 
dismissed for want of jurisdiction 

Wyo—Kimball Co. v. Payne, 64 P. 
673, 9 Wyo 441. 

6 CJ. p 642 note 91, p 657 note 99, p 
668 note 6. 

Personal hability of attorney for ex~ 
penses see supra § 52. 


29. Huntzinger v Devlin, 80 Pa.Su- 
per. 187—6 C.J. p 657 note L 
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or reporters,®9 expert witnesses,®! an accountant,3 
or bookkeeper,®3 the printing of briefs,?4 although 
not required by rule of court,35 and the expenses of 
storing®6 or removing?’ replevied property. The 
expenses of an authorized appeal are also included 
within this power of an attorney,®® but if appel- 
late proceedings have not been expressly authorized, 
an attorney employed to try a case in the trial court 
has no power to bind his client to defray the ex- 
penses of such proceedings,°9 as he has no author- 
ily to maintam them (supra § 95). Moreover a 
contract for the employment of a private detective 
has been held beyond the authority of an attorney 
of record,4® and the attorney for the petitioner in 
a proceeding to establish a drainage district has 
been held to have no implied authority to employ 
an engineer.41 


As between the parties the authority of an attor- 
ney to bind his client for expenses may be limited 
by an express contract or agreement providing that 
they shall be paid by the attorney ;4? but secret 
limitations do not restrict the attorney’s authority 
as to third persons who furnish services or prop- 
erty in reliance on the attorney’s apparent author- 
ity to bind his client therefor.‘ 


Contracts of indemnity. It has been held that, 
where a client resides at a distance, an attorney 
employed to collect debts has implied authority to 
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Cal—Dewing v Chow, 19 P (2d); Pa—Messenger Publishing Co v. 


7 C.d.8. 


indemnify an officer.4# However, it has been held 
that there is no implied authority to make an 1n- 
demnity contract, at least where it is practicable 
for an attorney to consult his client and obtain 
special directions;#5 and an attorney employed to 
eject a lessee has no implied authority to agree 
that the lessee will be indemnified against lability 
to subtenants if he surrenders the lease.*6 


Bonds. Particularly where there is a statute 
vesting him with such power,‘7? an attorney has 
often been held to have the implied or apparent 
authority to bind his client by signing or executing 
such bonds as the law requires or authorizes in th> 
court of the proceedings which the attorney has 
been employed to conduct or manage‘*® Accord- 
ingly, one empowered to collect a debt has been 
held to have implied power to execute an attach- 
ment bond,*9 and employment to conduct appellate 
proceedings has been held to give the attorney im- 
plied or apparent authority to execute, sign and file 
a supersedeas or appeal bond.50 


Other cases, however, have held that the execu- 
tion of bonds does not fall within the scope of an 
atiorney’s implied or apparent authority to bind 
his client.51 Hence, unless he has been given ex- 
press authority to do so by an instrument of equal 
rank with the bond,52 an attorney has been held 


129 NW. 810, 150 Iowa 177, Ann 


132, 129 Cal App 441 

N.J —Klein v Boylan, 179 A. 688, 115 
NJ Law 295 

Pa—Hunitszinger v. Devlin, 80 Pa 8u- 
per 187 

6 CJ. p 657 note 2. 


31. Ga—Brady v. Sappington, 151 
SE 5625, 40 GaApp 781 

Ky —Herfurth v Horie, 98 SW 
(2d) 21, 266 Ky 19 

NJ—Klem v SBcylan, 179 A_ 688, 
116 NJ Law 295—Klein v Boylan, 
184 A 1736, 14 NJ Misc 328. 

Pa-~——Huntzinger v. Devlin, 80 Pa.Su- 
per. 187 

6 CJ. p 667 note 3. 


Metlical witness in will contest 

An attorney employed to conduct 
a will contest on the ground of lack 
of mental capacity has apparent au~ 
thority to employ medical witnesses 
as such witnesses are usually em- 
ployed in such cases—Herfurth v. 
Horine, 98 SW (2d) 31, 266 Ky. 19. 


32. Moxey v Goldstem, 156 A. 589, 
102 PaSuper 168. 


33. Huntzinger v. Devlin, 80 Pa.Su- 
per 187—6 CJ p 657 note 4. 


24. Mo.—Inland Printing & Binding 
Co v Elam, (App) 240 SW. 823— 
Mendenhall v Sherman, 187 8.W. 
271, 198 Mo App. 684, 


Walkinshaw, 157 A 18, 102 Pa Su- 
per 445—Huntzsinger vy Devlin, 80 
Pa Super. 187 

6 CJ p 657 note 5. 

35 NJ—Kleim v. Boylan, 179 A. 
638, 115 NJ Law 295 

Pa—Huntzinger v. Devlin, 80 Pa. 
Super. 187 

6 CJ. p 857 note 6. 

36. Anglo-American Mill Co v Phil- 
lips, 332 SW (8d) 984, 286 Ky 246. 


37. Fox v Willam Deermg & Co., 
64 NW. 520, 7 8.D. 443. 


38. Gramer v Louisiana Western R 
Co, 8 So. 614, 42 La Ann. 880. 


38. Morgan v. Krook, 283 P 387, 86 
Ariz 133—6 C.J p 653 note 45. 


xees for preparation of 

Under the rule of the text, the at- 
torney cannot bind his client to pay 
stenographer'’s or reporter's fees for 
services rendered at the instance of 
the attorney In preparing 2 transcript 


Cas 1912D 811. 


43. Ga—Brady v. Sappington, 151 
H 625, 40 Ga App. 781 
Ky—Herfurth v. Horie, 

(2d) 21, 266 Ky. 19. 


44. Schoregge v. Gordon, 13 NW 
194,29 Minn. 367—6 CJ. p 658 note 
11. 


45. Fidelity & Deposit Co of Mary- 
land v. Burden, (CCANY) 80 FB 
(2d) 610, certiorari denied 80 
Ct 19, 280 U.S 663, 74 L.Hd 616— 
6 CJ. p 658 note 12. 


46. Smith v Abbott, 109 N.H. 190, 
221 Mass 826. 


47. Ramsay v Tacoma Land Co, 71 
P. 1024, 31 Wash. 351—6 CJ. p 658 
note 25. 


45. Heyer v. Hines, 252 P. 1028, 36 
Wyo. 53. 

49. Fornes v. Wnmght, 59 NW 651, 
91 Iowa 892—6 CJ. p 169 note 80, 
p 658 note 23. 


98 SW. 


to be used in the appellate court—-|50. Heyer v. Hines, 252 P. 1028, 36 


Morgan v Krook, 288 P. 387, 86 Aru: 
133—6 C.J. p 653 note 45 


4. Davis v Mackay, 194 P. 738, 50 
CalApp 251. 


41. Looker v. Buente, 156 NH. 385, 
3265 Ill 403. 


Wyo. 63—6 CJ. p 658 note 14 


Sl. Fidelity & Deposit Co. of Mary- 
land v. Burden, (CC AN.Y.) 30 F. 
(2d) 610, certiorari denied 50 SCt 
19, 280 US 562, 74 LBA 616—8 
CJ. p 169 note 81 [b], p 658 note 
15. 


42. Forbes vy. Chicago, etc, R Co.,'5a. U. S. Fidelity, ete, Co. v. Etten- 
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to lack the authority to sign or execute on behalf 
of hus client a replevin,5? injunction,54 stay,55 in- 
demmnity,56 or appeal or supersedeas,57 bond. 


§ 104. —— Disposition of Client’s Money or 
Other Property 


Without express authority an attorney generally has 
no power to dispose of, or transfer, his client’s money or 
other property. 


Unless he has been specially authorized or em- 
ployed to make some other disposition of :t,58 an 
attorney generally has no authority to dispose of 
his client’s money in any other way than by turning 
it over to the client.59 Nor has he any implied 
authority to assign a judgment (supra § 93), or to 
transfer or dispose of other property or mghts of 
the client ;69 and express authority to transfer or 
dispose of the client’s property gives him no power 
to do so except upon receipt of the full purchase 
price or consideration to be given therefor.61 


Accordingly, it is usually held that an attorney 
haying charge of a clam, obligation, or security, of 
his client, for purposes of collection or enforce- 


heimer, 99 NW. 652, 70 Neb 147, 


ATTORNEY AND CLIENT 


N Y—Elmhorst vy Masziroff, 157 N Y¥. 


§ 104 


ment has no power to sell, transfer, or assign, it 
to another,62 whether for a consideration received 
for the benefit of the client,®8 or in payment of 
the attorney’s own personal debt,®4 although, as 
noted elsewhere, he may reccive payment on the 
claim or obligation (infra § 106) or on a judgment 
which has been recovered thereon (supra § 99). 
Morcover, a power of attorney giving an attorney 
authority to bring suit on a note, execute a cost 
bond in the name of the client, and do other acts 
necessary, gives the attorney no authority to seil 
the note to a third person at a discount.& 


An assignment of the cheni’s property for the 
benefit of creditors may be made by the attorney 
where he has been expressly authorized to do so,®® 
unless the statute under which the assignment 1s 
made requires it to be done by the debtor per- 
sonally.§7 


An exchange of securities held by the client for 
other securities is not within the implied or appar- 
ent authority of an attorney employed to collect or 
enforce the debt secured.88 


Hardwood Co, 265 S.W. 429, 205 


113 AmSR. 788—6 CJ p 169 note 
81 [4] (2), p 658 note 17. 


53. Narragaugus v. Wentworth, 86 
Me. 339. 

84 Gauthier v Gaerdenal, 11 So. 463, 
44 LaAnn, 884—6 CJ p 658 note 
20. 

55. Anderson v. Hendmckson, 95 N 
W. 844, 1 Neb (Unoff) 610. 


66. Fidelity & Deposit Co of Mary- 
land v Burden, (CCANY) 30 F. 
(24) 610, certiorari denied 50 S Ct 
19, 280 US 5662, 74 L.Ed 616—6 
C.J. p 668 note 22. 


87, Fidelity & Deposit Co of Mary- 
land v. Burden, supra—é CJ p 668 
note 16. 

58. Mass—Inhabitants of Town of 
Wayland v. Child, 157 NB 615, 260 
Mass. 469. 

N Y—Adams v. Garsillo, 279 N.Y.S. 
$98, 155 Misc. 358. 


59. Gordon v. Harrison, 161 A. 608, 
105 Pa Super. 513—6 C.J p 658 note 
26. 


Duty of attorney to account for mon- 
eys received and to pay such 
moneys see infra § 133. 

Liability of attorney for commingling 
or depositing funds collected but 
not paid over see infra § 139. 


#0. Cal—Woerner v, Woerner, 152 
P. 919, 171 Cal 398—Wilkinszon v. 
Zumwalt, 297 P, 94, 112 Cal App. 
416. 

la—G. A. Wiegand & Co v. Ville- 
meur, 186 So 105,17 La App 457. 

Md—Shirk v. Cornell, 111 A. 217, 
186 Md. 390. 


S 678, 93 Misc 656, reversed 161 
NYS 1029, 176 AppDiv 1465. 

Or—Neilson v Title Guaranty & 
Surety Co, 199 P 948, 101 Or 262 

Pa—Wilbams v. Cook, 187 A. 282, 
289 Pa 207—In re Berberich’s Hs- 
tate, 101 A 461, 257 Pa 181—Har- 
vey v. Schuylkill Ins, ete, Co, 24 
PaCo 698. 

6 CJ p 657 note 98p 658 note 328. 


obtained by 
fraud 
An attorney has no authority to 
sell a bond and mortgage which he 
has obtained from his chent by 
fraudulent representations, even to 
an innocent purchaser—Eilmhborst v. 
Maziroff, 157 NYS 6578, 98 Misc. 656, 
reversed 161 NYS 1029, 176 App. 
Div. 146. 
Power to contract for sale of chent’s 
property see supra § 103. 


61. Ky.—Harding v. Kentucky River 
Hardwood Co, 266 SW. 429, 2065 
Ky 1 

RiI—Hale v. McGauley, 147 A. 889. 


Delivering deeds without payment 

An attorney in whose hands have 
been placed the gale of real estate 
and the management of the proceeds 
of such sale has no authority to de- 
liver deeds to said real estate with- 
out receipt of the full purchase price 
therefor —Hale v, McGauley, (R.L) 
147 A. 889. 


fale of note at greater discount 
than expressly authorized is without 
the scope of the attorney's author- 
ily —Harding v. Kentucky River 
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Ky. 1. 

62. Ky—Harding v. Kentucky River 
Hardwood Co, supra 

Md—Shirk v. Cornell, 111 A. 217, 
186 Md 390 

N J—Leithoff v Dennis, 98 A. 242, 
86 NJEq 316—Brewster v. Ents, 
97 A. 156, 85 NJ Eq 469, affirmed 
98 A. 1084, 86 NJEq 242 

Pa-—-Willhams v. Cook, 187 A. 233, 
289 Pa. 207. 

6 CJ. p 657 note 98, p 658 note 29. 


Bonds and mortgages.—Leithoff v 
Dennis, 98 A. 248, 86 NJ Bg. 316— 
Brewster v Ents, 97 A 156, 85 NJ. 
Hq. 469, affirmed 98 A. 1084, 86 N.J. 
Eq 242—Williams v. Cook, 187 <A. 
232, 289 Pa 207. 

Leaving papers or securities in hands 
of attorney as negligence estop- 
ping clent from asserting lack of 
authority as against transferee see 
Bstoppel § 106 [21 CJ. p 1178 note 
17 ([b] (4)]. 

63. McChntock v. Helberg, 48 N.EL 
145, 168 DL 384, affirming 64 IL 
App 190—6 CJ. p 668 note 29 

@. Craig v. Ely, 6 Stew. & P (Ala) 
854—6 CJ. p 669 note 30. 


66. Harding v. Kentucky River 
Hardwood Co, 265 S.W. 429, 205 
By. L 

66. Lowenstein v Flauraud, 82 N.Y. 
494—5 CJ. p 1050 note 465. 


67. Minneapolis Trust Co. v. School 
Dist. No. 5&, 71 N.W. 679, 68 Minn. 
414. 

6& Commercial Credit Co v. Crone, 
(Tex Civ App ) 270 SW. 209—6 CJ. 
p 659 note 36. 
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Indorsement of negotiable instruments. As a 
general rule an attorney can indorse his client's 
name to negotiable instruments payable to the order 
of his chent only when he has been expressly at- 
tho-ized to do so.69 Under this rule, it has even 
been held that the authority of an attorney to col- 
lect or receive payment on a claim or judgment 
gives him no implied power to indorse and cash a 
check received from the debtor and payable to the 
order of the client,?7® although the attorney is a 
joint payee of the check,”4 or he has the might to 
retain his commissions or fees from the proceeds 
of the check,’2 and, of course, an attorney has 
no implied authority to indorse a check payable 
to the order of his client which has been given 
in payment of a debt or obligation the attorney 
has no authority to collect.78 In some cases, how- 
ever, the power to make an indorsement has been 
implied where it is a mere matter of form to 
enable the attorney to effect the purpose for which 
he was employed by the client;’4 and, where an at- 
torney having authority to obtain payment of a 
claim or judgment receives from the debtor a check 
payable to the order of the client, which the attor- 
ney has no authority to accept in payment of the 
debt (infra § 106), it is frequently held that the 
attorney has mnplied authority to indorse the check 
in order to collect the same and thereby obtain an 
ultimate payment im cash which is within his au- 
thority and will bind the client.75 


e. U.S—U. 8. v. Sloat, (DCN J.) 
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Vt—Nason vy. Addison County Trust 


7 C.J.8. 


If an attorney has authority to indorse a check 
payable to his client he has apparent authority to 
deposit the proceeds thereof either in his individual 
account or his account as attorney.76 


§ 105. —— Settlement, Compromise and Re- 
lease 


a. Compromise or settlement 
b. Release 


a. Compromise or Settlement 


Although the client himself may practically always 
do eo, ordinarily an attorney can settle or compromise his 
chent’s rights, claims, or cause of action, only when he 
has been expressly authorized, unless the client by acts 
or conduct beyond the mere employment or retainer has 
conferred apparent authority upon the attorney, or a 
case of emergency fs presented In which prompt action 
Ia necessary to protect the Interests of the client. 


As the implied or apparent authority of an at- 
torney ordinarily does not extend to the client’s 
substantial rights or the subject matter of the cause 
of action (supra §§ 79, 80), it is a well settled gen- 
eral rule that the ordinary employment or retainer 
of an attorney to represent a client with respect 
to litigation or other matters does not of itself give 
the attorney the implied or apparent authority to 
bind his chent by a settlement or compromise of 
the cause of action, claim, or other matter or right, 
with respect to which he was employed, and that 
in the absence of express authority he cannot do 
so.77 Originally, however, there was some doubt 


74 IU—North End Paper Co. v. 


56 F (2d) 484. 

Hi—Crahe v Mercantile Trust & 
Savings Bank, 129 NH 120, 296 IIL 
375,12 ALR 93. 

Md—Forest Hill Permanent Bidg 
Ass'n of Harford County v. Fish- 
er, 118 A. 164, 140 Md. 666 

Minn —Rosacker v. Commercial State 
Bank, 254 NW. 824, 91 Minn. 653, 
94 ALR. 561. 

Vt—Nason v Addison County Trust 
Co, 157 A. 821, 104 Vt 183. 

6 C.J. p 659 note 33. 


Authority to indorse draft in pay- 
ment of compensation award express- 
ly oconferrei.—-Washitea County Gin 
Co v. Colbert, (OK1) 64 P.(2d) 640. 


Check given for loan 

An attorney authorized to obtain a 
loan has no implied authority to in- 
doraze and collect a check drawn to 
the client's order for the loan —YJor- 
est Hill Permanent Bldg. Ass’n of 
Harford County v. Fusher, 118 A. 164, 
140 Md. 666. 


7o. TiL—Crahe v. Mercantile Trust 
& Savings Bank, 139 N.HL 120, 295 
Ill. 376, 12 ALR. 92. 

Minn.—Rosacker v. Commercial State 
Bank, 254 NW. 824, $1 Minn. 553, 
94 ALB. 551 


Co, 157 A. 821, 104 Vt 183 
Mizpress authority always necessary 

“In the past some attorneys have 
acted upon the assumption that the 
general employment of an attorney 
in a particular matter authorises him 
to indorse his client’s signature on 
checks made payable to the order of 
the client which are received by him 
in the course of his clhent’s business, 
and to cash the same. This assump- 
tion is not warranted. ... His 
general employment does not author- 
ize him to indorse his clent’s signa- 
ture on checks which are so received, 
that is an act which requires spe- 
cial authorization”—Nason v Addi- 
son County Trust Co., 157 A. 821, 823, 
104 Vt 183. 


71. Crahe v. Mercantile Trust & 


Savings Bank, 129 N B. 120, 295 TL. 
875, 12 A.L.R. 92. 


72, TiL—Crahe v. Mercantile Trust 
& Savings Bank, supra 

Minn.—Rosacker vy. Commercial State 
Bank, 254 NW. 824, 91 Minn. 553, 
94 ALR 56L 

Vt—Nason v. Addison County Trust 
Co., 157 A. 831, 104 Vt. 188. 


73 Dacus v. Maryland Casualty Co., 
(N ML) 55 P.(2d) 663, 
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State Bank of Chicago, 198 Ill 
App 242 

Ind——Brown v. Grimes, 129 NE 483, 
74 Ind App. 655. 

Mo~—McCully v Kelley-Dempsey Co., 
57 SW (2d) 784, 327 Mo.App 775 

6 CJ. p 659 note 84. 


7% US—Balley v. VU. 8S, 
Ariz) 13 (2d) 325, 327. 
Ga.—Patterson v. Southern Ry. Co, 

151 SH. 818, 41 Ga App. 94 
Ind.—Brown v Grimes, 129 NB 483, 

74 Ind App. 655. 

Mo—McCully v. Kelley-Dempsey Co, 

57 S.W.(2d) 784, 227 Mo.App 775. 
86CJ p 659 note 34. 

“The plaintiff in error was employ- 
ed as an attorney to collect certain 
claims against the government: he 
had undoubted authority to receive 
payment in cash or money, and, hav- 
ing received instead a check payable 
to his chent, under the great weight 
of authority he had impled author- 
ity to indorse and cash the check.” — 
Bailey v. U. 8, supra. 

76. Charleston Paint Ca v. Ex- 


change Banking & Trust Co., (S C.) 
123 SH. 880, 129 S8.B. 290. 


77. US-—U. &. v. Beebe, (Ala.) 21 
S.Ct. 371, 180 U.S. 348, 45 L.Ed 563, 


(CCA 


7 CJ.S. 


as to this rule in a few jurisdictions,’® and, as 
shown in § 86 supra, there still is some difference 
of opinion as to the power of the attorney to bind 
his client where a compromise or settlement made 
without express authority in the conduct of legal 
proceedings has resulted in an order or judgment 


of the court. 
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The attorney’s lack of authority to make a com- 
promise or settlement even more clearly and af- 
firmatively appears where the client has expressly 
dened him such authority and the court or the 
adverse party has notice or knowledge of that 
fact;™ or where the attempted compromise or set- 


tlement relates to a suit or matter which is col- 


182 AmSR 168 note, 76 AmD 261! Mich —People’s State Bank for Sav-} Pa—In re Quest's Estate, 188 A. 187, 


note—Hilditch v Arnerican Bump- 
er Corporation, (DCNY) 15 F 
(24) 4§1—Farmers Bank & Trust 
Co v Public Service Co of Indi- 
ana, (DC Ky) 18 FSupp 548—Bar- 
ber-Colman Co. v. Magnano Corpo- 
ration, (CCA Mass) 299 F 401— 
General Electric Co. v Brite-Late 
Lamp Co, (DCRI) 290 F. 967. 

Ala —National Bread Co. v Burd, 145 
So 463, 226 Ala 40—Craft v. 
Standard Accident Ins Co, 1323 
So 271, 220 Ala 6, granting cer- 
tiorari 123 So 265, 28 AlaApp 246 
—Cowgill & Son v. Bozeman, 79 
So 305, 202 Ala 7—Lockhart v. 
Wyatt, 10 Ala. 281, 44 AmD 481. 

Ariz —Smith v. Washburn & Condon, 
297 P. 879, 88 Amz 1498—Southern 
Surety Co v. City of Prescott, 221 
P 884, 26 Arm 66 

Cal —Woerner v Woerner, 152 PF 919, 
1T1 Cal 298—Jones v Noble, 89 P 
(24) 486, 8 CaLApn (2d) 816¢— 
Burns v. McCain, 290 P. 633, 107 
CalApp 291. 

Colo —Lewis v. Vache, 20 P (2d) 654, 
92 Colo 358. 

Idaho—Hvans v Power County, 1 
P (3d) 614, 50 Idaho 690—Storey v. 
United States Fidelity & Guaranty 
Co of Baltimore, Md, 183 P. 990, 
22 Idaho 388. 

Tlli—Village of Dolton v BDilen 
Dolton Estate, 162 NE 214, 3381 
Tl 8&8&—Allinson v. Pierson, 120 N. 
E 779, 285 Ill 887—Treece v Rein- 
hart-Smith Grocer Co, 197 Tll App 
40 

Iowa —Vaughan v. District Court of 
Jasper County, 226 N.W. 49— 
Nothem v. Vonderharr, 175 NW 
967, 189 Iowa 48 

Ky—Jenkins v City of Bowling 
Green, 88 SW.(2d) 693, 261 Ey 
679—Loulville & N R. Co_ vy. 
King, 288 S.W. 7838, 216 Ky. 73¢— 
Mason v. Cook, 218 SW. 740, 187 
Ky. 260—Sowards v. Hereford, 7 
Ky.Op 475—~—Lawson v. Wright, 3 
Ky Op. 352 

La—Milburn v. Wemple, 101 So. 132, 
156 La 759—Rogers v. Blitz, 
(App) 161 So. 618—Van Vieet 
Mansfield Drug Co v. Anders, 
(App.) 157 So 166—Philips-Jones 
Corporation v. Caskey, 128 So 553, 
14 La App 26¢—Phillips-Jones Corp 
v Caskey, 127 So. 46, 18 La App. 
675—Hotard v. Perrilloux, 8 La 
App. 476. 

Mass —Precious vy. O’Rourke, 170 N. 
HL. 110, 270 Mass. 306. 


70J.8.—58 


ings v Bloch, 227 N.W. 778, 249 
Mich 99 

Minn —Hernlund v Town & Country 
Motors, 1988 N.W 662, 159 Minn. 
125—Matteson v Blaisdell, 182 N. 
W. 442, 148 Minn 362 

Mo —Shank v St. Louls-San Francis- 
eco Ry Co, (App) 11 SW (2d) 
1063—Parr v Chicago, B &Q R 
Co., 184 SW 1169, 194 Mo App. 
416 

N J—Hygrade Cut Fabric Co v U. 
§& Stores Corporation, 144 A 605, 
105 NJ Law $24—Superior Finance 
Corporation v John A MeCrane 
Motors, 168 A. 774,11 NJ Misc 857, 
affirmed 174 A 891, 118 N.J Law 
514 

N Y—Appleton v Greenfield, 278 N. 
YS 367, 244 AppDiv 72832—Coun- 
tryman v Breen, 271 NYS. 744, 
241 Anp Div 892, reversing 263 N 
YS 60%, 147 Misc 246, affirmed 198 
NE 686, 268 NY 648—Schneider 
v Abrams, 288 NYS 361, 228 App. 
Div i—Sherman & Sons Co v 
Princesa Shirt Waist Mfg Co, 210 
NYS 100, 2183 App Div 140—City 
of Svracuse v Standard Accident 
Ins Co of Detroit, Mich, 205 N.Y. 
S 437, 210 AppInv 165—In re 
Strandburg’s Estate, 247 N.YS 194, 
1388 Mise 733, modified on other 
erourds 248 NYS 164, 188 Misc 
850—Curran vy F & M Srhaocfer 
Brewing Co, 154 NYS 199, 91 
Mise 29 

N C—Deitz v Bolch, 183 SH 884, 
209 NC 202—Bizsell v Auto Tire 
& Hauipment Co, 108 SB. 489, 182 
NC 98—Chemical Co v Baas, 95 
SH 766, 175 NC. 426—Chavis v. 
Brown, 93 SH 471,147 NC 132 

ND—Businesas Service Collection 
Bureau v Yegen, 269 NW 46 

Ok] —Walker v Gulf Pipe Line Co, 
226 P. 1046, 102 Okl T—Bush Vv. 
Missourl State Life Ins. Co., 224 
P, $31, 98 OKI 110—Incorporated 
Town of Wainwright v. Hureka 
Fire Hose Mfg Co, 218 P. 806, 92 
OkL 75—-Vinson v Davis, 188 P. 
902, 76 Okl 43—Massachusetts 
Bonding & Ins Co v. Vance, 180 P. 
693, 74 Okl 261, 15 ALR 981— 
First State Bank of Indiahoma v. 
Carr, 180 P 856, 72 Okl 262—Ham- 
berger v White, 154 P 576, 54 OklL 
786—Scott v Moore, 152 P 823, 52 
Ok1 200. 

Or—Hill v Wilson, 250 P. 840, 119 
Or. 686—Seaweard v. De Armond, 
198 P, 916, 101 Or. 30. 
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824 Pa 280—McLaughlin v. Monag- 
han, 138 A 79, 290 Pa 74—Rams- 
dell Packing Co. v. Cohen, 14 Pa. 
Dist & Co. 791. 

§ C—Hall v. Benefit Ass’n of Ry. 
Employees, 161 SEH 867, 164 8C. 
80 

Tex—Dunlap v Villareal, (Civ App ) 
91 S'W.(2d) 1124—MeMillan v. Me- 
Millan, (CivApp) 72 SW (2d) 611 
—State Life Ins Co v. Duke, (C1v. 
App.) 69 SW (2d) 791, error re- 
fused—Kreis v Kreis, (Civ.App ) 
57 SW (2d) 1107. 

Utah—Bivans v Utah Lake Land, 
Water & Power Co, 174 P. 1126, 53 
Utah 601 

Va—Dawson v Hotchkiss, 169 SB 
564, 160 Va. 577—Singer Sewing 
Mach Co v Ferrell, 182 SE. 312, 
144 Va. 396. 

Wash—Barton v Tombari, 207 P 
289, 120 Wash. 831 

W Va—Dwight v. Haslett, 147 SB 
877, 107 WVa 192, 66 ALR if? 

Wyo—State v Young, 7 P (2d) 216, 
44 Wyo 6,81 ALR 114 

1 CJ p 589 notes 69, 70—6 CJ. pn 
648 note 5, p 659 note 40, p 660 
note 41. 


‘Fhe great weight of authority 
throughout the United States is to 
the effect that an attorney cannot 
settle a suit and conclude his client 
in relation to the subject in litigation 
without the clent’s consent”—U. §. 
v Beebe, (Ala) 21 8.Ct. 871, 180 U 
S 348, 345, 362, 46 LEd 568, 132 Am. 
SR 168 note, 76 AmD 261 note 
Acceptance of less than full amount 

or something other than money in 

full satisfaction of debt see infra 

§ 106 
Authority of city atiorney or corpo- 

ration counsel to compromise & 

pending action see Municipal Cor- 

porations § 2197 [44 CJ p 1460 

notes 85, 36]. 


78a. Brewer v. Casey, 82 NB. 45, 196 
Mass 384—6 CJ. p 659 note 89 


79. Cal—Broecker v. Moxley, 28 P 
(2d) 409, 186 CalApp. 248—Burns 
v McCain, 290 P. 623, 107 Cal App 
291. 

Gea—Hvans v. Brooke, 184 8.0 800— 
Patterson v Georgia Gravel Co, 
108 SH 287, 151 Ge. 818—Davis 
v First National Bank of Blakely, 
78 SH. 190, 189 Ga. 702, 44 LRA. 
(N 8.) 760. 

Tex.—McMillan v. McMillan, (Civ. 
App) 72 SW (2d) 611—Lane v. 
Mitchell, (Civ.App) 289 S.W. 195 
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lateral to, or not within the scope of, the attorney's 
employment.80 


If the attorney has attempted to make a com- 
promise or settlement without express authority 
the chent may usually ignore the same, in so far 
as the client’s claim has not actually been paid in 
full by payment to the attorney thereunder, and 
proceed as if it had never been made,§2 or else 
have the same set aside in proper proceedings,®2 
unless he has ratified the attorney’s unauthorized 
act or acquiesced therein for an undue length of 
time, as noted in § 71 supra. 


No authority for an attorney to make a com- 
promuse or settlement is to be derived from the fact 
that 1t is the wisest or most expedient course to 
pursue,®3 or that the failure to compromise will 
entail considerable expense to the client;84 and it 
is in no way imcumbent upon the client to show 
that the settlement was improvident.85 
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In emergency. Notwithstanding the general rule 
above stated, a number of cases have recognized an 
exception thereto which permits an attorney to 
compromise or settle without express authority 
when he is confronted by an emergency, which 
requires prompt action to protect the interesis of 
the client, and the situation is such that consulta- 
tion with the latter is impossible.86 This excep- 
tion, however, cannot be availed of to vest the at- 
torney with power to compromise or settle where 
no emergency exists in fact,87 where the client has 
given the attorney express instructicns not to com- 
promise,8§ where the settlement is not necessary for 
the protection of the client’s intercsts,®9 or where 
there 1s time and opportunity to consult with the 
client 90 

Esxecuiory agreemenis to compromise a case fall 
within the general rule that an attorney cannot 
bind his client by contract or a compromise or set- 
tlement without express authority.92 


80. U.S —Barber-Colman Co v. Mag-{Ky—Melton v. Kemp, 278 SW. 488, 
nano Corporation, (CCA Mass ) 209 Ky 6732. 
299 H. 401—Miocene Ditch Co v | Mass—Procious vy O’Rourke, 170 N. 
Moore, (Alaska) 150 BF 488, 80 C.j| BW 110, 270 Mass 306 
CA. 301. Minn —Seifert v Gallet, 198 N.W. 
Idaho —Storey v. United States F- 664, 159 Minn. 131—Hernlund v 
delity & Guaranty Co of Balti-| Town & Country Motors, Inc, 198 
more, Md, 188 P. 990, 32 Idaho 888 NW. 662, 159 Minn 135 
iL—Allingon y. Pierson, 120 N.H | Mont—McGiniey v. Maryland Cas- 
779, 286 IlL 387. ualty Co of Baltimore, 277 P. 414, 
6 CJ. p 660 note 44 85 Mont. t 
N J —Hygrade Cut Fabric Co v. U 
SL. Cal—Jones v. Noble, 39 P.(2d) S. Stores Corporation, 144 A. 605, 
486, 3 CalApp (2d) 316 


105 N.J Law 324. 
jowa.—Nothem v. Vonderhaar, 175 N./| N '¥Y—Schnelder vy. Abrams, 238 N.Y. 
W 967, 189 Iowa 43. 


S 851, 2328 AppDiv. 1—In re 
La—Phillips-Jones Corporation v.| Strandburg’s Estate, #7 NYS 194, 
Caskey, 128 So 553, 14 La App. 26, 


188 Mise 782, modified on other 
denying rehearing 127 So. 46, 13) grounds 248 NYS 164, 1388 Misc. 
La.App 6765. 


859 
N.¥—Sherman & Sons Co. v. Prin-| NC—Bissell v. Auto & Tire Equip- 
cess Shirt Waist Mfg. Co, 210 N.| ment Co, 108 SH 439, 182 NC. 
¥S 100, 218 AppDiv. 140. 98. 
Okl—Incorporated Town of Wain-| OXl—Walker v. Gulf Pipe Line Co, 
wright v. Hureka Fire Hose Mfg 226 P. 1046, 103 Okl. 7—Turner v. 
Co, 218 P. $06, 92 Okl 75—Ham- 


Fleming, 180 P 6551, 37 Okl 75, 45 
berger v. White, 154 P. 676, 54 Okl1| URACNS) 265, AnnCas.1915B 
136. 


831. 
Or.—Seanweard v. De Armond, 198 P.| T¢22-—-Memphis Cotton Press & 
916, 101 Or 30. oe Co. v. Hanson, 4 Tenn App. 
Va—Dawson v. hkiss, 8 : 
$64, 160 Ve vee nee oa Tex—McMillan v McMillan, (Civ. 
Wryo.—Sitate v. Young, 7 P.(3d) 216, 


App) 72 S'W.(24) 611. 
44 Wyo 6, 81 ALR. 114, Va—Dawson v. Hotchkiss, 169 &.D. 
6 C.J. p 640 note 42. 


564, 160 Va 577. 
W.Va—Dwight v. Haslett, 147 8.5. 
32. Ala—National Bread Co. v. Bird, 877, 107 WVa 193, 66 ALR. 103. 
145 So. 468, 226 Ala 40. 
Cal—Jones v. Noble, 89 P.(2d) 486, 


6éCJ p 660 note 43. 

Setting aside of consent judgment 
8 CaLApp (2d) 316—alas v. Su- 
perior Court, 24 P.(3d) 567, 133 


based on unauthorized compromise 
Cal App 6465. 


of attorney see Judgments § 330 
Colo._-Lewis v. Vache, 20 P.(2d) 554,/83. Seifert v. Gallet, 198 N.W. 664, 


C84 C.J. p 430 note 81]. 
92 Colo 8658. 159 Minn. 181. 
Ga—Patterson v Georgia Gravel Co.,/8% Lewis v. Vache, 20 P.(8d) 554, 
108 S.H. 237, 151 Ga. 813. 92 Colo. 358. 
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85. Seifert v. Gallet, 198 NW. 664, 
159 Minn. 181, 


86. Colo—Lowis v. Wache, 
(2d) 554, 92 Colo 358. 

Ky-—Jenkins v. City of Bowling 
ae 88 S.W.(2d) 692, 861 Hy. 

Minn —Matteson v Bialndeli, 183 N. 
W. 448, 148 Minn. 3532. 

6 CJ. p 660 note 46, 


554, 92 Colo. 358. 
Ky—Jenkins v. City of Bowling 
a 88 SW.(2d) 693, 261 Ky. 


Oourt’s abuse of di in. de- 
continuance to which client is 
justly entilled does not present an 
emergency entitling the attorney to 
compromise without express author- 
ity —Lewis v. Vache, 20 P.(2d) 654, 
93 Colo 3658. 


8G. Lewis v, Vache, supra. 


SS. Gibson v. Nelson, 126 NW. 731, 
111 Minn 183, 187 Am S.R. 649, 31 
aie 523—6 C.J. p 660 note 

aj. 


90. Union Mut. Life Ins. Co, v. 
Buchanan, 100 Ind. 63—6 C.5. p 660 
note 46 [b]. 


91. Cal—Burns v. McCain, 290 P. 
623, 107 CaLApp. 291. 

Ky—Melton v. Kemp, 278 S.W. 488, 
209 Ky. 673. 

Va-—Dawson v. Hotchkiss, 169 8.0. 
564, 160 Va. 577, 

6 C.J. p 660 note 46. 

Specific performance of compromise 
Qgreements generally see Specific 
Performance § 88 [12 C.J. p 861 
note 80—p 362 note 88]. 


20 P. 
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The giving of consent fo an assignment for bene- 
fit of credstors, when it is in the nature of a com- 
promise, is ordinarily not within the authority of a 
creditor’s attorncy,2*= unless he has been expressly 
authorized to take such action.9? 


An employment for the purpose of adjusting or 
setiling the affairs of the clicnt in iis nature gives 
the attorney the implied authority to enter into a 
compromise or settlement binding upon his client.94 


Apparent authority. If there has been nothing 
beyond a mere employment or retainer of the at- 
torney to represent the client in a cause the attor- 
ney, as noted above, thereby acquires no apparent 
authority to make a compromise or scttlement, and 
if the attorney sceks to do so it is incumbent upon 
the opposing party to ascertain at his peril whether 
actual authority to take such action has been con- 
ferred upon the attorney.25 In other words, if the 
client has not held his attorney out to the opposing 
party as having any other or greater power than 
an attorney authorized to take charge of litigation 
for a clicnt commonly has, such other party is 
charged with knowledge that agreements of com- 
promise or settlement do not come within the im- 
plied authority of the attorney ;°6 and it is open to 
the client to show any restrictions or limitations 
that may have been placed on the attorney's au- 
thority to compromise.27 Nevertheless, if the client 
has, by acts or canduct beyond an ordinary employ- 
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ment or retainer, held his attorney as having the 
power to compromise or settle the attorney there- 
by acquires the apparent authority to bind the client 
by any compromise or settlement which is not 
fraudulent or intrinsically unfair;98 and this, al- 
though the attorney has in fact exceeded lumutations 
or restrictions upon his authority which were not 
communicated or made known to the opposing party 
or his attorncy,®9 unless the compronuse is still an 
uncompleted executory agreement which has not 
been acted on by the opposing party so that he will 
in no way be prejudiced by the assertion of the 
secret limitation. 


Special or express authority. An attorney who 
has been expressly authorized to take such action 
has the power to bind his client by a compromise 
or settlement if it is not fraudulent or grossly un- 
fair;? and even fraud of the attorney does not 
lessen his authority to bind the client if it is un- 
known to the adverse party.® 


Tlowever, the intent to permit the attorney to 
enter into a compromise or settlement must be 
clearly apparent from the terms of the authority 
franted,* and any limitations or restrictions which 
have expressly been placed upon the power to com- 
promise or settle are operative and must be ob- 
served," unless, as previously noted above, the re- 
strictions or limitations are secret ones and the 
chent has vested the attorney with apparent an- 


o2@, TDeule v. Barnen, 4 (ill (Mfd.) 1 
-—§ C.J. p 649 note 40 [bh] (1). 

93. Hewltt v. Darlington Phosphate 
Co.,, 20 HI, 804, 48 H.C. O- 6 Cd. 
p 1064 note 17—€ C.J. p 659 note 
40 fh] ¢3). 

% Watirproof Paner & Board Co. 
v. Van furen, 197 NW. 338, 183 
Win. 610 ACT. p G61 note 47, 


95, Munn] -U'r1e lous Vv. Cr itgurke, 170 
NK. 110. S70 Mann. 365, 

Minn-—tNbaen ¥v. Nelaen, 126 N.YW. 
741, 2212 Mine. 183, 137 Am.S.F. 519, 
31 T.%t.A.0N.5.) 523. 

Okl.—Hambherger v, White, 184 F. 
676, 64 Oki. 738. 

Tex—Caonmnerciat Cretit Co. ¥, 
Crane, {Civ.App.) 370 5.W. 269. 


96. Mars—Preeicous v. O'Rourke, 
376 N.B. 110, 376 Mans, 806. 

N.Y.—City of Ayracuae v. Standard 
Accident Ina. Co, af Detroit, Mich, 


623, 187 Cal.App. 291. 

N.Y.-City of Hyracnee v¥. Siandard 
Accident Ina. Cu. of Detralt, Mich, 
206 N.Y.8. 487, 210 App. Div, 1668, 
576, 54 Okl. 786. 

9. Ga.—Patterson v. Southern Ry. 
Co.,, 151 SM, 818, 41 GuApp. 94. 

Va.—Binger Bowlag Mach, Co. ¥. Far- 


rell, 133 8.F. 312, 144 Va, 396— 
LY¥ale Billing Ca. v. Holt & Co, 95 
SB 414, 122 Vn. i635, 

6 CJ. p 661 note 49—p 668 nate 53. 

98. N.Y Curran v. B. & 31. Schar- 
frr Hrewing Co. 154 N.Y,8, 193, 
$1 Mince. 29. 

Va—Singer Sewing Machine Co. v. 
Ferrell, 133 8.6. 3128, 144 Va, 396, 

6C J. p 02 nute 83. 


% Hurns v, MrCalin, 290 ©. 633, 107 
Cal App. Zi 


2 US-Utah Power & Light Co. 
v. UL &, CROLL) 42 WiC2d) 804, 
Ariz.—Finith v. Washburn & Condon, 

297 . 879, 38 Ariz. 245, 

Cal—donen ¥v. Noble, 39 P.(8d) 486, 
2 CaLApn.(2d) 316. 

Fi2.—-Johnston v, Coz, 154 8a, 206, 
114 Fin. 343, 

Ga.-—Patternon ¥. Southern Ry. Co., 
141 RE, 818, 41 GeApp. 94. 

End,—~Lar ner Y. T ooner, i188 N.EB. $40, 
88 Ind.Apn. £50. 

Towr -~ Ft, Dodre Lumber Co. vy, Roe 
woah, 157 NW. 189, 176 Iowa 478. 

Mich.—IiJutrownks v. Landolfo, 288 
N.W. 207, 255 Mich. 377. 

Mo.—Allen ¥. Fewel, 37 5.W.(2d) 148 
—fhults v. Jones, $ &.W.(2d) 248, 
$33 Mo.App. 142. 

Tex.--Faigen v. Business Men's Aas- 
aur, Co, of America, (Civ.App.) 16 
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&.W.(2d) 44—Republic Ina, Co. ¥. 
O'Ponnell Motor Co, (Civ App) 
289 AW. 1064, 

Utah.—ttinkina v. U. 8. Fuel Co., 199 
P 160, 58 Wtah $27, 

W.Va —iust Engineering Co, ¥, Ttan- 
delph Smokelera Coal Co., 141 8.5. 
hi8, 196 W.Va. 111. 

Wis-Matrvhea y. Schoenrock, 247 N, 
W. 852, 211 Wis. 300 --Waterpronf 
Paper & Board Go, v. Van Buren, 
197 NW, 938, 183 Wis 640. 

Wyn—ftate v. Young, 7 P.(2a) 316, 
44 Wyo. G, AL ATR. 124. 

6 C.J. p 601 nate 61. 


& Curran v. KF & MM. &Schaerfer 
Brewing Co, 154 NYS. 199, 91 
Mine. 29. 


® fSonthern Surety Co. vy. City of 
Prencott, 2231 ¥. 634, 26 Ariz. 66. 


Authority to compromise held sot 
granted 


A. grant of authority to an attor- 
ney to leave certain disputed honds 
of a defendant city with the latter 
until the dispute should he judicially 
determined gives no authority to ef- 
fect & compromise by relinquishing 
all claim to the bondés.-—Southern 
Surety Co. v. City of Prescott, 321 
P, 834, 26 Arima. 66. 


& Burns v. MeCain, 330 P. 622, 107 
CaLApp. 291. 
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thority in excess thereof. A grant of authority 
to compromise and settle, conditioned upon the hap- 
pening of a certain contingency, is sufficient if the 
contingency has happened,® but not otherwise;? and 
where authority is expressly given to compromise 
certain claims, it is to be construed as confined 
strictly to those clams, and does not include other 
claims in the attorney's hands, or claims which he 
may afterward receive.8 


An express grant of authority to an attorney to 
enter into a compromise or settlement is revocable 
by the client at will at any tume before it has been 
executed,? but not thereafter.10 


By cltent. Whule the employment of an attorney 
of record is sometimes held to exclude the right of 
the client to interfere with the control of legal 
proceedings (supra § 80 b), it 1s well settled that, 
so long as the attorney has acquired no vested 1n- 
terest in the subject matter of the cause, the client 
may settle or compromise his litigation or claims 
with the opposing party at any stage of the suit 
without the knowledge or consent of the attorney 
or even over the latter’s objections,14 and such set- 
tlements are favored and encouraged where there 
is no intention to take advantage of the attorneys, 
but they are honestly made for the simple purpose 


& Smith v Washburn & Condon, 297 
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of ending the litigation,!? although under proper 
circumstances the attorney may be entitled to have 
his right to compensation or a lien therefor pro- 
tected (infra § 231). 


So strongly favored is the client’s right to com- 
promise or settle, that a contract of employment 
or retainer which seeks to exclude it by providing 
that the client shall not settle or dismiss the pro- 
ceedings prior to the rendition of a judgment or a 
decree therein is often regarded against public pol- 
icy and therefore void.18 


b. Release 


Express authority fe generally essential to give an 
attorney the power to release the client’s cause of action 
or substantial rights other than upon full payment of the 
indebtedness or the amount claimed. 

In accordance with the general rule that an at- 
torney cannot surrender or waive his client’s sub- 
stantial rights without express authority (supra § 
100), it 1s usually held that an attorney has no 
implied or apparent authority to release or dis- 
charge his client’s cause of action or substantial 
rights other than upon a full payment of the in- 
debtedness or the amount claimed, which he 1s an- 
thorizcd to receive under the rules stated in § 106 
infra,!! although the object of the release 1s to ben- 


ualty Co, 1 NB (2d) 472, 270 NY ,13. Nichols v. Orr, supra—6 CJ. p 


P 879, 88 Ariz 149 


CalApp 291. 


8. Melcher v Etxchange Bank, 85 Mo 
362—6 C.J. p 662 note 64. 


& Wimberly v Tanner, 129 8H. 306, 
84 GaApp 813—6 CJ p 662 note 
55. 


10 Foot v. Smythe, 78 P. 619, 20 
Colo.App. 320. 


11 US—The Golden Star, (CCA. 
Cal) 83 F' (3d) 687, affirming (D 
C) 8 F Supp 172 

Ark—Purvis v. Walls, 44 8 W (2d) 
353, 184 Ark 887 

La—Russ v. Union O11 Co, 36 So 
937, 113 La 196—Smith v. Vicks- 
burg, S & P. Ry. Co., 36 So. 836, 
112 La 9865. 

Md—Boyd v Johnson, 125 A. 697, 
145 Md 386. 

Mass —Herbits v. Constitution In- 
demnity Co of Philadelphia, 181 
NH. 723, 379 Mass. 639 

Minn.——-Wildung v. Security Mortgage 
Co. of Amelica, 173 NW 429, 143 
Minn. 251—Southworth v Rosen- 
dahl, 158 N.W. 717, 133 Minn. 447 
-—-Boogren v. St Paul City Ry. Co., 
106 N.W. 104, 97 Minn 61, 114 Am. 
SR. 691, 8 LRA(NS) 879. 

Miss —Zerkowsky v Zerkowsky, 131 
So 647, 160 Miss 378 

NY,-—Lurie v. New Amsterdam Cas- 


379 

N D—Tlauser v. Security Credit Co, 
266 NW 104—Pauleon v Lyson, 97 
NW. 588, 12 ND 3854, 1 Ann Cas 
245 

Or—Snow v Dcard, 162 P 258, 82 Or 
618. 

Wash —Sacajawea Lumber & Shingle 
Co v Skookum Lumber Co, 198 P 
1113, 116 Wash 75, Id. 198 P. 1114, 
116 Wash 699 

6C JI p 043 note 13 
“The great weight of authority 

sustains the right of a client, at any 

time before judgment, if acting in 
good faith, to compiomise, settle, 
or dismiss his cause of action, with- 
out his attorney’s intervention, 
knowledge, or consent The attor- 
ney in euch case, under mere contract 
of employment, acquires no vested 
interest in the suit, and his authority 
is revocable at the will of the chent” 
—Boyd v Johnson, 125 4. 697, 698, 
699, 145 Md. 385 


This rule applies in tort cases in 
admiralty.—-The Golden Star, (CC 
ACal) 82 F (2d) 687, affirming (D 
C)9FSupp 173. 

Dismissal of proceedings by clent 

see supra § 87. 


12. Gooding v. Lyon, 166 P 664, 68 
Colo. 328—Nichols v Orr, 166 P 
661, 63 Colo. 333, 2 ALR. 449— 
6 CJ. p 789 note 43. 
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14 US—NMcFarland v Curtin, (W. 
Va) 233 F 7388, 147 CCA. 494—~ 
Glover v Bradley, (CCASC) 233 
F 731. 

Ark —Laird v Byrd, 9 S'W.(2d) 571, 
177 Ark 1114 

Idaho —Eivans v Power County, 1 P. 
(24) 614, 50 Idaho 690—Storey v. 
U §S Fidelity, cte, Co, 183 P. 9506, 
32 Idaho 388. 

Iowa—In re Carpenter’s Estate, 231 
N.W 376, 210 Iowa 553 

Mass—De Santis v. Massachusetts 
Bonding & Insurance Co, 194 N FE. 
26, 289 Mags 315—Friedberg yv 
Jablon, 193 NE. 49, 387 Masn 610 

Mich —People’s State Bank for Sav- 
ings v Bloch, 227 N.W. 178, 3249 
Mich 99. 

Mo —Parr v. Chicago, B. & Q. R. Co., 
184 SW. 1169, 194 MuApp. 416. 

Mont—United States Fidelity & 
Guaranty Co v. Buurdeau, 208 }'. 
947, 64 Mont 60. 

N C-—Bank of Franklin v. Trotter, 
177 SE. 825, 207 N.C. 412 

Or—Union Central Life Ins. Co. y. 
Toliver, 53 P.(4d) 1129. 

Pa —McLaughiln v. Monaghan, 138 A. 
79, 390 Pa 74 

Porto Rico.—-Bank of San Juan Vv, 
Dist. Court of San Juan, 33 Farto 
Rico 774. 

8 C.—Virginia-Carolina Chemical Cor- 
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efit the client by rencerime the debtor competent 
to testify as a witness?9 The client himself may 
ordinarily release or waive the frints of I:tigation 
without regard to the wishes or consent of the 
attorney.16 


Discharge or release fram arrest Where a debt- 
or has been arrested on body execution the plain- 
tiifs attorney cannot, without express authority, 
do any act which will discharge the debtor so as 
to satisfy the deht or judgment without its having 
been paid in full.2? 


Extension of time. An attorney employed to col- 
lect a debt has no gencral implied power to par- 
tially release the debtor from lus obligations or 
impair the rights of his client by granting an ex- 
tension of time.}8 


Injunction bond An attorney who has recov eres] 
judgment on a claim given him for collection may 
release an injunction hend given in a subsequent 
injunction suit brought by a garnishee to have the 
judgment sct aside as to him, as in releasing the 
bond the attorney neither diminishes the original 
claim or extinguishes any security which has ac- 
crucd to his client in the litigation with the debtor? 


Liens. As a general rule, an attorney can- 
not without express authority release a contractual 
lien exasting in favor of Ins chent," particularly 
where the contract, on its face, denies him author- 


poration v. Tweed-Lumber Co, 178(ing a debtor without recelving pay- 
rent——Metiill vy. Coleman, 183 N W. 


SE 131, 174 6.0, 497. 


6t' JS. p 668 note Ge 74, 214 Mich, on 


Authority to take care of case not! 1s. Ark.~ Laird v. yrd, 9 S.W.(2d) 


G71, 177 Ark. 1114, 
wette Reoredise & Invurance Cu, 194! atde-Stern vy Shapiro, 114 A. 637, 


sufficient! Rantin v. Manali | 


N.E. 138, 289 Mann, 315. 148 Aid GIB. 


215. Hall v. Pinte Hank, 8 Ala 590, uC --Hank of Franklin v. Trotter, 
177 BB. 328, 207 N.C, 442, 

&CcJ. p 659 note 3%, 

Eevy ¥. Brown, 566 Misa 83. 

Whltrman, 


42 AmP, 649- 6 CJ. p 8664 note 
70. 


16. EMricknan v. Foote, 16% A. 853,/ 19. 
4112 Conn, 663. 20, Knnche ¥, 


27. Me Pomercy v. Prenentt, 76 A.| Apr 568. 
S98, 108 Me, 401, 198 AmER 317.) gy, 
21 Ann Cun, 574, : 

Masa --linhu v. Loker, 118 NE 661, 
229 Afuun 163, 2. FL A.14581) §07. 

Mieh Meltevets Vv. London, 229 NW, 
500, 240 Mich, F67——Rolilil vy. Cole- 
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Wnion Cyntial Life Inn. Co, ¥ 

Tollver, (Gr,) 62 2°.¢2d) 1129, 

2% Unrton v. Burton Mfg. Co., 79 
Hn, 664, 202 Ala. 
Son v. Bozeman, 79 So. 806, 202 
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ity in this respcct 24 nor may he release the prop- 
erty of a judgment debtor from the lien of an 
execution or judgment or from any similar lien 
securing his client’s claim, except upon such se- 
curity or conditions as the client may himself 
approve.22 A distinction, however, is taken be- 
tween a judgment lien or lien which belongs to 
the original demand and the lien of an attachment 
or other ancillary mesne process, 1t bemg held that 
the attorncy’s general power over procedural mat- 
ters gives him the implied authority to release a 
lien of the latter character whenever it may appear 
advisable for the interests of his client.28 


Release of surcty, guarantor, or indemniior. An 
attorney has no implied or apparent authority to 
do any act which will release a person under ob- 
Iyration to his chent as a surety,24 guarantor,** or 
mdemiutor.26 


Reduction or remission of judginent or verdict. 
Ordinarily an attorney cannot relcase his client’s 
substantial rights by consenting to the reduction 
of a judgment which has been recovered in the 
latter’s favor ;=7 but an attorney employed in liti- 
gation has implied authority to consent to a remit- 
tilur which the trial judge has adjudged essential 
iz order to obtain or sustain an excessive verdict 
or judgment in favor of the attorney's clicnt.28 


The client himself may consent to the reduction 


Co v. Handel-Maatschapnij Moranx 
& Co, 185 N.Y.8S. 480, 194 App.Div. 
$0 

6 C.J. p 664 notes 71-73. 


4 Ark—Taird v. Byrd, 9 S8.W.(2a) 
$71, 177 Ark. 114. 

Tdtho-- Sioey ve U. & Midellty & 
(iudaranty Co. of Baltimore, Md., 
tho 3°. 090, 32 Idaho $88. 

N.G, -Bank of Franklin v. Trotter, 
177 4... 326, 207 N.C. 442. 

6 C.J. » 604 note 69, 


Rztension of time 

An attorney employed to collect a 
debt has no authority to make an 
extension of time which will release 
the sureties thereon.-lLaird v. Hyrd, 
9 S.W.(2d) 671, 177 Ark 114- Tank 
of Franklin v. Trotter, 177 BE. $25, 


120—-Cawgilll & 


Ala. 7-8 C.J. p 856 note 75 p 663 


Le | 
man, 182 N.W. 76, 814 Mich, 60 note 67, 


6 C.J. p 663 note 65. 
Taking unauthorised security 
Te 6 FO Beyone at Ok apecial xrnnt of authority to re- 


. leane an execution levy upon the re= 
agers perigee efits bath the, ttt of security of a preserifed 
act of plaintiff'n attorney in induc-. ehnracter givew the attorney ha pow 
ing the debtor to go beyond the lim-."" te tnke meurlty with aferent 
Sts of hin ball {f not authorized by: “UUract risticn -Fiulartes v. iumiley, 
or known to plaintiff, dure not en-1 1% N.W. 323, 54 Lown Sut 
tablish asnent by pinintiff ta the) 23 Mann—-Hahn v. Laker, 118 NB. 
debtor's esrape so an to discharge) 661, 323 Maw 368, LICAI9LdL) 
him, since the attorney general's au-| 807. 
thority dows not extend to discharg-! N.7.--American Hatltan & Reed Mfg. 
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207 N.C. 4426 C.J. p 655 note $8, p 
664 note 69 [a]. 


25. Suprrier Finance Corporation v. 
John A. AfeCSrane Motara, 168 A. 
774, 11 NS Mine, 857, affirmed 174 
A. 891, 113 N.J.Law 614. 


2 U. 8. Fidelity &@ (Ciuaranty Co. 
v. Rourdeau, 208 P. 947, 64 Mont. 
60. 

a7. tallow v. Hallow, 
460, 200 App Div 642. 

23. Morris v. Standard Oil Co., 313 
. 908, 192 Cul 343, 30 ALR. 
11632—6 C.J. p 656 note é8, 


193 «ON. Y..8. 
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of a judgment in his favor without the knowledge 
and consent of the attorney notwithstanding the lat- 
ter’s power to enforce the judgment (supra § 96) 
or recerve payment thereon (supra § 99).29 


§ 106. ~—— Receiving and Making Payments 
a. In general 
b. Acceptance of partial or compromise 


payment 
c. Mode or form of payment 


a. In General 


An attorney employed to oollect or enforce a money 
claim or demand has the general implied or apparent au- 
thority to receive payment thereon; but an attorney 
employed for some other special or limited purpose has 
no such authority; and, after money has been collected, 
the only authority of the attorney te to turn it over to 
the client unless he has been directed otherwise. 


Especially where there is a statutory provision to 
that effect,29 an attorney who has been employed or 
retained to collect or enforce a money claim or de- 
mand has the general implied or apparent authority 
to receive payment thereon so that a payment%! or 
tender82 to the attorney is equally effective as pay- 
ment or tender to the client, unless there are special 
circumstances which make it essential that the pay- 
ment or tender be made to the client personally ;35 


ATTORNEY AND CLIENT 
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and, as noted in § 99 supra, if the attorney has pros- 
ecuted the claim to judgment he may receive payment 
and make satisfaction of the same until notice of 
revocation of his authority has been given defend- 
ant. Such authority permits the attorney not only 
to receive payment from the debtor but also to re- 
ceive money paid to a clerk of court in behalf of 
his client,24 and no order of court is necessary.85 


Likewise, an attorney employed to sell property for 
his client has been held authorized to receive the 
purchase price thereof ;®& but an attorney having no 
authority to sell his client’s property cannot bind the 
latter by receiving the purchase price therefor from 
a person to whom the attorney has attempted to 
make a sale.87 


However, the employment or authorization of an 
attorney to collect the interest on a debt gives him 
no power or authority to receive payment of the 
principal thereof.8& 


Furthermore an attorney employed for a special 
or limited purpose not involving the collection of 
money as necessary for its accomplishment has no 
authority to receive money in payment of his client’s 
rights 9 and a debtor dealing with such an attorney 
1 bound to take notice of the extent of his author- 


Va—Smith v. Lamberts, 7 Gratt (48 
Va) 1388. 
6 CJ. p 664 note 765. 


29. Homans vy. Tyng, 67 N.Y S. 792, 
56 App.Div. 383. 


290. Washita County Gin Co v. Col- 
bert, (OkL) 64 P.(2d) 640—Bakor 
v. Vadder, 200 P 994, 83 Okl 140— 
6 C.J. p 665 note 77. 


31. US—dHecanabea Traction Co. v. 
Burns, (Mich.) 2657 EB. 898, 169 C 
CA. 48. 

Ga.—Patterson v Southern Ry. Co, 
151 SD 818, 41 GaApp. 94. 

Tll—Allinson v Pierson, 1230 ND 
779, 285 Ill $87—Ruckman v. Al- 
wood, 44 Ill 183 

XKy—Combs’ Adm’r v Virginia fron, 
Coal & Coke Co, 83 S.W (2d) 649, 
236 Ey. 524 

La-—Liquidators of Joseph David 
Co. v Berthelot Bros, 42 So 971, 
118 La. 383—Mayor v. Hennen, 18 
La, 480—Spengler v Drouet, 6 La. 
App. 624—McGloughry v. Habans, 
9 La.App.(Orleans) 236. 

Me—Wilson v Russ, 20 Me. 421 

Mich.—City of Wakefield v. Tuttle, 
221 NW. 185, 244 Mich 237 

Miss.—Pace v. Reid, 180 So. 294, 158 
Miss 145. 

N.M.—Dacus v. Maryland Casualty 
Co, 55 P (2d) 6638. 

FPa—Wilhams v Cook, 187 A. 2332, 
289 Pa 207—Hopkins v. Ketterer, 
85 A. 421, 2837 Pa. 285, Ann Cas, 
19148 558—Netter v. Logan, 169 A. 
245, 111 PaSuper. 148—Loudon y, 
Borough, 12 Pa.Dist. & Co. 266. 


An agreement that the attorney’s 
compensation shall depend on the 
amount recovered through his serv- 
ices impliedly authorizes him to col- 
lect any sum adjudged by court — 
Combs’ Adm’r v Virginia Iron, Coal 
& Coke Co., 38 S.W.(2d) 649, 286 Ky 
524 


Joint attorneys 

Where several attorneys have been 
employed to act jointly elther may 
receive payment —Lake v Wilson, 38 
SW.(2d) 25, 183 Ark 180—Lake v. 
Wilson, 35 SW.(2d) 6597, 183 Ark. 
180. 


Payment to attorney of adminis. 
trator is binding on the client under 
the rule of the text and he is liable 
to the estate although the attorney 
does not actually turn over the pay- 
ment received —Pace v. Reid, 180 So. 
294, 158 Miss. 145. 


32. Gustin v. Barney, 250 DLApp. 
209—6 CJ. p 665 note 76. 


33. Stratton v. Graham, 149 N.Y.S 
662, 164 App.Div. 348, affirming 140 
NYS. 869. 


&4&. Baker v Vadder, 200 P. 994, 88 
OkL 140—6 OJ. p 665 note 80. 
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35. Cauthen v. Cauthen, 56 8.5. 978, 
76 5C 236. 


36, City of Wakefield v. Tuttle, 221 
NW. 185, 244 Mich. 237. 


37. Wilkinson v. Zumwalt, 297 P. 
94, 112 CaLApp. 416, 


33. NJ—Dorman v. West Jersey 
Title & Guar. Co, 105 A. 195, 93 
NJLaw 487—Workman v. Byler, 
121 A. 515, 94 NJ Bq. 526. 

Pa—Williams v. Cook, 137 A. 283, 
289 Pa. 207—Browne v. Hockstra, 
123 A 861, 279 Pa. 418—Burkhart 
v. Falco, 176 A. 844, 116 Pa Super. 
263—Zimmer, to Use of Hammer 
v. Zaigmond, 167 A, 405, 109 Pa. 
Super. 822—Plunkett v. Raniszew- 
ski, (Super) 165 A. 629—Borland 
v. Wible, 94 Pa.sSuper. 41-—Mynick 
v. Bickings, 30 Pa.Super. 401. 

6 CJ. p 666 note 92 [b]. 


“The position of an investor would 
be most precarious if the fact that 
he employs an attorney from time 
to time when making loans and au- 
thorizes him to make collections of 
interest, and in special cases of the 
principal due on securities, is suffl- 
clent to warrant a finding of author- 
ity generally to collect the principal 
of all his client’s mortgages and that, 
too, when the latter keeps posses- 
sion of his obligations.”—~Mynick v. 
Bickings, 30 Pa.Super. 401, 


39. Ill—Lanski v. Chicago Title & 
Trust Co, 155 N.EL 496, 324 XL 


7 ©.d.8. 


ity,49 and any payment made to such an attorney 
is made at the debtor’s peril.44 Hence an attorney 
who has merely been employed to negotiate or han- 
dle a loan for the creditor thereby acquires no au- 
thority to reccive payment of the debt when 1t comes 
due,#* and this although the instrument given for the 
debt specifies the office of the attorncy as the place 
of payment,‘® unless, as noted subsequently, the at- 
torney has been permitted to retain possession of 
the evidence of, or security for, the debt so as to ac- 
quire apparent authority. 


According to some authority, the employment of 
an attorney to present or prosecute a workmen’s 
compensation claim before an administrative board 
or commission gives the attorney no implied or ap- 
parent authority to reccive payment of the claim as 
he would have weie he conducting proccedings in a 
court of record ,44 but there is other authority to the 
contrary ;45 and a workmen’s compensation claim 
may be paid to the employee's attorney where he has 
been given expicss authority to receive payment, al- 
though 1t is provided hy statute that “compensation 
benefits shall be paid only to employees.”46 

The grant to an attorney of authority to collect an 
investment or loan he has made for his client gives 
him no power to modify the terms of the contract 
and collect payment of the obligation before it is 
due ;#7 and after the client has acquired fixed rights 
under a contract by reason of the debtor's failure to 
make payment within the time required the attorney 
has no implied authority to waive the creditor's rights 
by subsequently accepting payment.48 


Of course, an attorney who has in no way been em- 
ployed or retained by the payce ordinarily has no 


$67—Aliinzon v. Pleraon, 126 N.E., 44. Dacun sy. 
7179, 285 Iii. 887. 
Yowa.—Nothem v. Vonderharr, 175 N. 
‘W. 967, 189 lown 43. 
N.M.—Tacus v, Maryland Casualty 
Co., 66 P.(2d) 663. 
Wil contest 
The emplayment of an attarney ta| 47< 
represent parties ta a will content 
gives him no authority to accept 
money for hia olfent's rights and in- 
tereats.—Allinson vy. Plerron, 120 N. 


derharr, 176 N.W. 967, 189 Iowa 43. 


#@ Darus v. Maryland Casualty Co., 
(N M.) 56 P.(2d) 662-6 C.J. p 666 
note $1. 

41. Pacus v. Maryland Casuaity Co., 
asupra—$ C.J. p 666 note 92. 


#@ Burkhart v. Falro, 176 A. 844, 
116 Pa Super. 263--Zimmer, to Use 
of Hammer v. Zaigmond, 167 A. 
406, 169 Pa.Super. 3232. 


@ Zimmer, to Use of Hammer vV. 
zelginond, supra. 


ley, 76 Va. 614, 


N.J.Law 99, 
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Wis.—Fikey vy. City of Saymour, 172 
N.W, 128, 169 Wis, 223, 
@ C.J. p 666 note 93, 


86. Baurhenn vy. Fidelity & Deposit 
Go. of Maryland, i176 A. 137, 114 


s@, Green v. Johnson, 167 A. 142, §3/ 87. 
B.Y. 4328 CJ. p 665 note 84. 
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power or authority to bind the latter by a receipt of 
payment.49 The payee may, however, by his acts 
or conduct create an apparent agency in favor of the 
attorney ,59 and an attorney representing both the 
insured and the insurer in an action against the 
former on a liability for which the latter is liable 
has power to bind the insured by receiving payment 
on the policy where he has been expressly authorized 
and acts for the insured in so doing.51 


Possession of evidence or security for debi. In 
accordance with the general rules stated in the ti- 
tle Agency § 317 c, it is often held that an at- 
torncy’s possession of the wiitten evidence of, or se- 
curity for, a debt owing to the client creates a suffi- 
cient presumption of the attorncy’s authority to war- 
rant payment to him 52 Morcover, it has been held, 
althoueh there is some authority to the contrary,5% 
that, if a creditor who has negotiated a loan through 
an altorney permits the latter to retain possession 
of the written evidence of, or security for, the debt, 
the attorney thereby acquires the apparent authority, 
so long as he retains such possession, to bind the 
chent hy a payment made to the attarncy by the 
debtor with knowledge of such nossession and in re- 
fiaree on the spparent authority thus afforded.54 
Apparent authority can he thus created only in favor 
of the attorney who originally negotiated the loan for 
the ereditor:55 and there can be no presumed or ap- 
parent authority in this connection after the attorney 
has ceased tn have possession of the written evidence 
or security,56 and if they are not in his possession 
when a payment is received he cannot bind the 
client therehy unless actual anthority has been con- 
ferred regardless of such possession.5% 


Maryland Caaualty|53. Workman v. Byler, 2121 A. 615, 
Co., (N.M.) 66 I*.¢3d) 643. 
48. McCully v. Kellev-Dempacy Co. 54, N.¥.—Crane v. Gruenewald, 120 
ST &.WV.(24) 784, 227 Mo.Anp, 775. 


46. Waahita County Gin Go. v. Col- 
pert, (Okl.) 54 1°.(2d) 640. 


Smith v. Kidd, 68 N.Y. 130, 23 
Am.R. 187—€6 C.J. p 665 nate &2. 


48, Stern v. Shapiro, 114 A, 687, 138 
Md, 615—6 CJ. p 666 note 83. 


= i v, -|@. Va—Willla v. Gorrell, 47 8K 
it dar erie Age Ma 826, 102 Va. 746—-Wooding v. Brad- 


94 NJ aq. 526. 


N.Y, 374, 24 NLE. 466, 17 Am.8.R. 
643. 

Pa—Wiltiama v. Cook, 187 A, 233, 
289 Pa. 207. 


5S. Central Truat Co. v. Folsom, 49 
N.Y.8. 670, 26 App Div. 40, 45—6 
C.J. p 685 note 85. 


38. Pore v Tike, 154 A. 797, $03 
Pa. §28—lirowne v. Horksirn, 123 
A. 861, 279 Bn. 41R--Turkhart v. 
Fuleo, 170 A. 844, 116 Dau Super 263 
=—Zimmer, to Uno af Hammer y. 
Zeigiond, 167 A. 40h, 105 i% Su- 
rer, 322—-§ C.J, p 665 nate 84. 


Debtor's faliuxve to insist om pro- 
duction of fdocnments throws the risk 


, bil _|of the payment on him rather than 
P Agatti aie Fee ae or on the ellent.-fturkhart v Falco, 176 


A. 844, 116 Pa.Runcer, 2638. 


Orient Ins. Co. ¥. Hayes, 85 N. 
W. 67, 61 Neb. 173, 
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The inirusting of an attorney with a signed re- 
ceipt may, under proper circumstances, be regarded 
as conferring apparent authority to receive payment 
of the debt for which the receipt is to be given 58 


Secret lmitaitons or restrictions on the general 
apparent authority of an attorney who has been 
employed to collect or prosecute a claim are inef- 
fective to prevent the client from being bound by 
payment to the attorney, unless it is shown that the 
debtor had knowledge or notice thereof before he 
made the payment.59 


Revocation of the authority of an attorney who has 
general apparent authority to receive payment of a 
claim will not affect the debtor paying to the attor- 
ney in good faith, relying on his authority to receive 
the payment, unless it appears that the debtor had 
notice of the revocation or was chargeable with such 
notice.60 


Authority to demand payment. Authority to re- 
ceive payment implies authority to demand it, so 
that a demand by an attorney on a debtor, or on an 
officer in charge of an execution, 1s equivalent to a 
demand by the creditor himself.°1 


Payment or disposition. As noted in § 104 supra, 
an attorney ordinarily has no authority to make any 
other disposition of money that he has collected or 
received for his client than to turn it over to the 


5G. Baurhenn v. Fidelity & Deposit 
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Cal—Broecker v. Moxley, 28 P.(2d) 


7 C.Jd.58. 


latter, unless he has received express instructions 
otherwise. Where, however, an attorney, having 
the claims of several creditors against the same 
debtor for collection, receives from the debtor a 
sum of money without any directions as to which 
claim the money shall be applied, the attorney may 
in his discretion apply the money to either of the 
claims before he has received notice otherwise from 
the debtor.52 


b. Acceptance of Partial or Compromise Pay- 
ment 

An attorney having authority to recelve payment of 
a debt or claim also has the Implied or apparent power to 
accept partial payments in pro tanto satisfaction thereof; 
but, without express authority, he cannot take in full 
satisfaction and discharge any sum less than the full 
amount due on the face of the claim. 

The authority or power of an attorney to receive 
payment of a debt or a clam generally includes 
the power to accept or receive partial payments 
in pro tanto satisfaction thereof6% The rule 
against an attorney’s power to compromise (supra 
§ 105), however, prohibits his taking, in full satis- 
faction and discharge, any sum less than the full 
amount due on the face of a claim,®4 or his accept- 
ing in satisfaction of a judgment or decree secured 
by him for hus client any sum less than the full 
amount of such judgment or decree,®5 unless the 


authority, that where the amount 


Co of Maryland, 176 A. 187, 114 N. 
J Law 99. 


50. State v Hawkins, 28 Mo. 366— 
6éCJ p 666 note 89. 


60. Pa—Loudon v. Borough, 12 Pa. 
Dist & Co. 266. 

Wash —Nuessler v Bergman, 251 P. 
578, 141 Wash 297. 

6CJ. p 666 note 90. 


61. Heard v Lodge, 20 Pick (Mass ) 
53, 32 Am.D 197—6 CJ p 666 note 
96 


62 NH—Carpenter v. Goi, 19 N 
FH. 479. 

8 C—Marshall v. 
808. 


63. Ga—Crouch v. Fisher, 159 § 
746, 48 Ga.App. 484. 

Minn.—Hernlund v. Town & County 
Motors, Inc, 198 NW. 662, 159 
Minn 1265. 

Pa—Loudon v. Juniata Borough, 12 
Pa Dist. & Co. 266 

6 CJ. p 665 notes 78, 79. 


oe. USsS—Glover v Bradley, (SC.) 
238 F. 721, 147 CCA. 487, Ann.Cas 
1917A 921. 

Ala.—Craft v. Standard Accident Ins. 
Co, 128 So 271, 220 Ala. 6, grant- 
ing certiorari: 123 So. 265, 28 Ala. 
App 246—Barton vy. Burton Mfg. 
Co., 79 So. 664, 202 Ala. 180. 


Nagel, 17 S.CL 


409, 186 CalApp 240 

Ill-——Dansziger v. Pittsfield Shoe Co, 
68 ND 634, 204 Ill 146—Lochen- 
meyer v. Fogarty, 112 Ill. 572— 
Treece v Reinhart-Smith Grocer 
Co, 197 Ill App. 40. 

Ind—Jennings v. South Whitley 
Hoop Co, (App) 98 NH 194 

La—Van Vieet Mansfield Drug Co v 
Anders, (App) 157 So 166—Phil- 
lips-Jones Corporation v. Caskey, 
127 So 46,18 La App 675, rehear- 
ing denied 128 So. 5538, 14 La.App 
26. 
Mass —Vaughn vy. Robbins, 149 N.E. 
677, 254 Mass 35, 41 ALR 1488 
Mich —People’s State Bank for Sav- 
ings v. Bloch, 337 N.W. 778, 249 
Mich 99 

N J.—Hygrade Cut Fabric Co. v, U. 
S. Stores Corporation, 144 A. 605, 
105 NJ Law 324. 

OklL.—Massachusetts Bonding & Ins 
Co v. Vance, 180 P. 693, 74 Okl 
261, 15 ALR. 981—Hamberger v 
White, 154 P. 576, 54 Okl. 736 

S C—Gilliland v. Gasque, 6 SC 406 

1 CJ. p 539 notes 69, 70—6 C.J. p 
662 note 68. 


Tender of less sum conditioned on 
its being full payments and satis. 
faction 

It hag been held, however, without 
specific discussion of the attorney’s 
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due is in dispute and the debtor 
tenders the attorney for plaintiff a 
sum less than the face of the claim 
on condition that it be accepted in 
full payment, the attorney’s accept- 
ance and retention of the money 
works an accord and satisfaction as 
the payment to the attorney was a 
payment to the clent—wNorthern 
Bank & Trust Co. v. Harmon, 217 P. 
8, 126 Wash. 26. 


Under statute in Georgia an at- 
torney cannot, without special au- 
thority, receive anything, in dis- 
charge of his client’s claim, but the 
full amount in cash—dZDvans v. At- 
lantic Nat Bank of Jacksonville, 
Fla, 96 SH. 219, 147 Ga 621—High 
v Holls, 182 8.0. 260, 85 Ga 195— 
Burnett v. Johnston, 165 SH. 857, 
45 GaApp 667—Crouch v. Fusher, 
169 SE 746, 48 Ga App. 484—Patter- 
son v. Southern Ry. Co., 151 SH 
818, 41 Ga App 94—Rawls v. Heath, 
186 SE 822, 36 GaApp %872—John- 
son v Star Piano Co, 108 8.5. 811, 
d Ga App. 425—6 CJ p 662 note 58 
a]. 


63. Ga—Betts v. Hancock, 107 S.E. 
377, 27 Ga App. 63 

Mess—Hahn v Loker, 118 N.B. 661, 
229 Mass 868, LRA1918D 807— 
Shattuck v. Bul, 7 N.E 89, 143 
Mass. 66. 
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client has expressly authorized the attorncy to take 
such action,®6 and even then any special instruc- 
tions must be followed.67? 


If an attorney has attempted, without authority, 
to completely satisfy or discharge a claim or judg- 
ment for less than its full amount, the client may 
treat the payment as a nullity for that purpose and 
recover from the debtor such amount as still re- 
mains due upon the whole demand, for the latter 
is chargeable with notice of the limitations upon 
the attorney’s authority.£6 In case the considera- 
tion or amount paid to the attorney has not actual- 
ly been received by the client, some authorities go 
even further and hold the debtor chargeable for 
the full amount without deduction or credit for the 
sum or sums paid the attorney on the ground that, 
as the debtor must be held to know that the com- 
promise or settlement is not within the attorney’s 
powers, he must be regarded as having made the 
payment on the chance that it might appear later 
that the client was not bound by the settlement.69 
Generally, however, it is held that as the attorney 
would have power to accept the partial payment in 
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pro tanto satisfaction of the claim the debt: is 
entitled to credit for any payment he has actually 
made to the attorney in good faith pursuant to an 
invalid attempt to satisfy the claim for less than its 
full amount.70 


ce. Mode or Form of Payment 


Unless expressly authorized, an attorney has no right 
or power to accept anything other than cash or money 
in payment of a debt or claim which he has been em- 
ployed to collect or enforce. 

An attorney having authority to collect, or re- 
ceive payment of, a debt or claim has no night or 
power to accept anything other than cash or money 
im payment thereof,?! unless he has been expressly 
authorized to do so,?* as such action would amount 
to a compromise or settlement for which express 
authority is generally necessary under the rules 
stated in § 105 supra. The client, however, is the 
only person who can object on account of the 
fact that the attorney has received something other 
than money in payment.78 


In accordance with the foregoing, an attorney 
has been held without authority to receive payment 


borger v. White, 154 P. 576, 54 Okl 


Bureau v Yegen, 269 NW 46 

Okl —Hamberger v. White, 154 P 
576, 54 Okl 736 

Or—Seaweard v. De Armond, 198 P 
916, 101 Or, 30 

Tex—Kreis v Kreis, 
S'W (2a) 1107. 

éCJ p 662 note 59 


Judgment assigned attorney as secu- 
rity 


(Civ App) 57 


Hiven where an attorney holds a 
judgment by assignment as security 
for debts due from his client, his 
satisfaction without full payment 1s 
good for only the amount of his in- 
terest therein —-Beers v. Hendrickson, 
45 NY. 665 


Statute authorizing satisfaction by 
attorney 


A. statute authorizing an attorney 
of record to satisfy a judgment pre- 
supposes that he will receive full 
payment for his clent of the debt 
represented by the judgment, and 
does not authorize him to satisfy a 
judgment for less than is due there- 
on without the consent of his client. 
—Business Service Collection Bureau 
v. Yegen, (ND) 269 N.W. 46 
Authority of attorney to make satis- 

faction of judgment upon payment 

in full see supra § 99. 


66. Di—Central Trust Co, of Illi- 
nois v. Hagen, 249 Ill App 507, re- 
versed on other grounds 171 NDB 
531, 339 Ill 384 

Utah —Hinkins v. U. 8S. Fuel Co, 
199 P. 150, 58 Utah 327. 

Wis —La Marche v. Schoenrock, 247 
NW. 852, 211 Wis. 300. 


668 note 62 


67. Harrow v. Farrow, 
(Ky ) 126, 45 Am D. 60 


68 Ga—Patterson v Georgia Grav- 
el Co, 108 SE. 287, 151 Ga 818— 
Evans v Atlantic National Bank 
of Jacksonville, Fla, 95 SH 219, 
147 Ga 621—Kaser v. Hancock, 
$2 SE 123, 106 Ga. 217—Burnett 
v. Johnson, 165 SH. 857, 46 Ga 
App 667—Johnaon v. Starr Piano 
Co, 108 SD 811, 27 Ga App. 425 

N J—Hygrade Cut Fabric Co. v U 
§ Stores Corporation, 144 A. 605, 
105 NJ Law 334, 

Okl —Hamburger v. White, 
576, 64 Okl 736 

Or—Seaweard v De Armond, 198 P. 
916, 101 Or 830. 

6CJ. p 668 note 61. 


69. Precious v. O’Rourke, 170 NB 
110, 270 Mass 3065. 


70. Ala—Cowgill & Son v. Bozeman, 
79 So 305, 202 Ala 7. 

Ga,—Burnett v Johnson, 165 SB 857, 
45 Ga App. 667—Crouch v Fusher, 
159 NB 746, 48 GaApp 484—Pat- 
terson vy. Southern Ry. Co, 151 S. 
DT. 818, 41 Ga App 94 

Mich,—People’s State Bank for Sav- 
ings v Bloch, 227 N.W. 778, 249 
Mich 99. 

Minn —Seifert v. Gallet, 198 N'W. 
664, 159 Minn 181—Hernlund v. 
Town & County Motors Inc, 198 N. 
W. 662, 159 Minn 126. 

Okl—Incorporated Town of Wain- 
wright v EHureka Fire Hose Mfg 
Co,, 218 P. 306, 93 Okl 75—Ham- 
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154 P 


786 

Or—Hill v Wilson, 250 P. 840, 119 
Or 636—Seaweard v. De Armond, 
198 P 916, 101 Or 80, 

6 CJ. p 668 note 66. 


71. Ala-—Hoover v. Miller, 73 Sa. 

817, 198 Ala 499 
Colo —McCaffrey vw Mitchell, 66 P 

(2d) 926—Garzxrison v. Kansas City 

Life Ins Co., 46 P.(2d) 902, 97 

Colo. 149—Richardson Drug Co v 

Dunagan, 46 P 227, 8 Colo App 

808 
Ga—Lynchburg Shoe Co. v. Gladney 

90 SE. 1044, 19 Ga App. 96 
OlL—tTreece v Reinhart-Smith Grocer 

Co, 197 IllApnp 40 
Ind —Brown v. Grimes, 129 N.B 483, 

74 Ind App 6656. 

La—~Williams v. Bank, 3 La App 

(Orleans) 471. 

Mo—McCully v Kelley-Dempsey Co. 

57 SW (2d) 784, 3327 Mo.App 1775 
Tex—Scott v. Atchinson, 88 Tex 384 

—Portis vw HEHmnis, 27 Tex, 575—- 

Commercial Credit Co. v Crone, 

(GivApp) 270 S.W. 209—Cook v 

Greenberg, (Civ App) 84 SW. 687 
Va—wWillis v. Gorrell, 47 SE 826, 

103 Va. 74¢ 
6 C.J. p 666 note 97. 

Receipt of Confederate monsy by 
an attorney in payment of his chent’s 
claim does not extinguish the debt — 
Scott v Atchinson, $8 Tex. 384—6 C 
J p 666 note 97 [b]. 


72. Weashita County Gin Co v. Col- 
bert, (OkL) 54 P.(2d) 640 

73. Hirsch v. Fleming, 3 SE. 9, 77 
Ga. 594, 
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in the form of property,’ such as, land;75 or in 
the form of choses in action,?® such as, accounts 
receivable,??7 notes,78 bonds,?9 warrants,80 due 
bills,82 bills of sale,82 or acknowledgments of in- 
debtedness.88 Nor can an attorney by attempted 
afrangements with the debtor substitute his per- 
sonal debt for that of the debtor to the client,®4 
except to the extent that the attorney has an in- 
terest in the claim for his fees.85 


A check or draft cannot be accepted in pay- 
ment,86 unless it has been certified,8? or the attor- 
ney has been expressly authorized to take payment 
in this form;88 but where an attorney, after re- 
ceiving a check which he has no authority to ac- 
cept in payment, proceeds to collect the same, and 
obtains the cash thereon, an authorized payment 
in money is thereby effected.®9 


Without’ express authority, the attorney cannot 
accept collateral securities held by the debtor in 
payment of the client’s claim,99 nor can he bind 
his chent by an agreement on his part to take 
motes, bonds, or other securities which the debtor 
holds against third persons, to collect them, and 
fo pay over the proceeds to the creditor, his client.91 
It has been held, however, that where an attorney 
receives the money upon any of the securities so 
held by him, the sum he recetves operates pro tanto 
to extinguish the debt, since the attorney is au- 
thorized to receive payment in money, and the mon- 
ey, when received, is by the agreement applied eo 
instanti to the debt. A payment to the attorney is 
thus a valid payment by the debtor, although the 
money never reaches the creditor.92 On the other 
hand, it has been held that the creditor 1s not bound 


7% Ladd v. McColl, (Mo.App.) 209 


SW 578 


ATTOBNEY AND CLIENT 


82. Hartman Steel Co. v. Hoag, 78 
N.W. 611, 104 Iowa 269. 
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to recognize such payment as made to him, in the 
absence at least of a specific application by the at- 
torney or the debtor of the money received to the 
satisfaction of the judgment, and that amounts col- 
lected by the attorney, but not paid over, do not 
operate as payment.22 Of course, where the money 
from the securities is collected by the attorney and 
is paid over to his client who receives 1t without 
objection, this is a satisfaction.94 

If a debtor pays to the creditor’s attorney a part 
of the debt in money and the remainder in securi- 
ties running to the attorney, the creditor may ac 
cept the cash in payment pro tanto, and may repudi- 
ate the other alleged payment and recover the bal- 
ance due by suwit.95 

Where the attorney has been directed to obtam 
security for the debt rather than making an im- 
mediate collection, and no particular security has 
been specified, the security to be taken is left to the 
attorney’s discretion and the client is bound there- 
by.96 


§ 107. Delegation of Authority and Employ- 
ment of Assistants 


Ordinarily, an attorney cannot delegate his authority 
or employ assistants so as to bind the client, unless the 
client has consented thereto or acquiesced therein, 


As an attorney is chosen with particular refer- 
ence to his fitness and capacity, and the employ- 
ment involves the reposing of a personal trust and 
confidence, it is generally held, in accordance with 
the well established agency maxim, Delegatus non 
potest delegare, that an attorney has no power to 
delegate the authority which has been conferred 
upon him without the consent of his clent.97 This 


collect check payable to client see 
supra § 104 


76. Ladd v. McColl, supra—é CJ. p 
660 note 41, p 667 note 6 

Acceptance of land in satisfaction of 
judgment see supra § 99. 

76. Ala—Hoover v. Miller, 73 So. 
817, 198 Ala. 499. 

Colo —MoCaffrey v. Mitchell, 56 P. 
(2d) 926 

Tex—Commercial Credit Co v. 
Crone, (Civ.App) 270 S.W. 209. 

¥7. Hoover v. Miller, 73 So. 817, 198 
Ala. 499. 

78 Willis v Gorrell, 47 S.H. 826, 102 
Va. 746—Smith’s Ex’r v Powell, 
26 8.5 522, 98 Va 481—6 CJ. p 
667 note 99. 

75s. Smock v Dade, § Rand (26 Va.) 
689, 146 AmD 780—6 CJ. pnp 667 
note 1. 

80. Herriman v. Shomon, 24 Kan. 
387, 86 Am R. 261. 


B1. Biddle v. Bogert, 10 Kulp (Pa.) 
434, 


es. M v. Mitchell, (Colo) 
56 PF (2d) 926—6 CJ p 667 note 5. 

&4. Lynchburg Shoe Co v. Gladney, 
90 SH. 1044, 19 Ga.App. 96—6 CJ. 
Dp 667 note 7. 

86. Willams v. Bank, 8 La App.(Or- 
leans) 471. 

86. McCully vw Kelley-Dempsey Co., 
57 SW.(2d) 784, 227 Mo App. 775—~ 
6 CJ. p 667 note 8. 


S7. Lesher v. Radel, (CCR.L) 170 
EB. 723. 

6%. Ga—Patterszon v. Southern Ry. 
Co, 151 SE 818, 41 GaApp 94. 
OklL—Washita County Gin Co. v. 

Colbert, 54 P.(2d) 640. 

89. Ga—Patterszon v. Southern Ry. 
Co, 151 SH 818, 41 Ga App 94 
Ind—Brown v Grimes, 129 NE. 4838, 

74 Ind App 655 
Mo—McCully v Kelley-Dempsey Co, 
57 S.W.(2d) 784, 227 MoApp. 7765. 
Authority of attorney to indorse and 
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80. Wiley v Mahood, 10 W Va. 20¢— 
6 CJ. p 659 note 35 


Sl. Black v Drake, 2 Colo. 880— 
CJ p 667 note 10 

83. Black v Drake, supra—6 C J. D 
667 note 11. 


83. Jewett v. ace af2 Me. 110 
—6 CJ. p 667 note 13. 


94 Baldwin v. ar 8 Humphr. 
(Tenn ) 132, 


856. Lesher v. Radel, (CC.R.L) 
BE 728—6 CJ p 668 note 14. 


86. Rice v. Wilkins, 21 Me. 558. 

87. Ill—Sabath v. Vacek, 204 
App 896. 

Iowa —Fuebr v. Hwert & Richter Dx- 
press & Storage Co, 168 NW 847, 
180 Iowa 518. 

Mo—Lamport v. Aetna Life Ins. Co., 
199 S.W. 1020 

Nev—Page v. Walser, 213 P. 107, 46 
Nev. 390. 
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rule precludes the delegation to another attorney 
of the authority of an attorney who has been em- 
ployed to prosecute or conduct litigation,9§ or to 
collect a claim or demand.99 


In addition an attorney cannot, without the 
client’s consent, employ substitutes, associates, or 
assistants, so as to bind the client for the expense 
thereof, or for the acts or conduct of the associate 
or assistant so employed.? With this limitation, 
however, an attorney 1s at liberty to employ as 
many assistants in a case as he chooses to pay for,® 
and to charge his client with a reasonable amount 
for the entire service.4 Moreover, an attorney has 
been held to have authority to authorize another 
attorney to enter an appearance for the client;5 
and authority to make a binding employment of an 
associate counsel or assisiant will be implied or in- 
ferred, where the attorney 1s a general counsel or 
agent having charge of the legal business of the 
client,6 or the circumstances are such as to make 
the employment necessary or proper to accomplish 
the purpose of the attorney’s employment.’ Hence, 
where the case or matter 1s one which must nec- 
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essarily be conducted at a distant place, the attor- 
ney has implied authority to employ local counsel 
in that place to assist him;® but an attorney by 
employing another attorney in a distant place may 
not confer authority in excess of that possessed by 
himself.9 

If he has been expressly authorized to do so, an 
atiorney may, of course, employ an associate or 
assistant:10 but express authority, where it is in 
issue, must be proved as a distinct fact by proper 
evidence;11 and such authority is revoked by the 
death of the client.1# 

An associate or clerk in the office of an attorney, 
who is not a member of the latter’s firm and to 
whom no authority has been delegated with ref- 
erence to a particular case or matter, has no power 
to bind the chent by his action with respect there- 
to.18 

Acqutescence or ratification. The unauthorized 
act of an attorney, in employing, or delegating au- 
thority to, an associate or assistant, may be ren- 
dered binding on the client by reason of the Iat- 
ter’s acquiescence therein or ratification thereof.14 


Ariz——Millsaap v Sparks, 188 P. 135,,5. Panty v Panty, 129 NH 288, 74 


Pa—Pore v. Duke, 1564 A. 797, 303 
Pa 628 
6 C.J. p 668 note 19. 


Reasons for rule 

“The relation of attorney and client 
is a close personal relation It in- 
volves the element of personal selec- 
tion, and one attorney s0 selected by 
his client may not bind that client 
by selecting other attorneys for him 
without the client’s consent. .. 
While the rule is general that one 
agent may not ordinarily delegate to 
another his authority to act for his 
principal without that principal's con- 
gent, the rule in this behalf as to at- 
torney and client is far stronger 
against such delegation than it is in 
the ordinary case. This is for the 
reason that attorneys are selected on 
account of thelr special ftness 
through their learning or probity for 
the work in hand” v. Aet- 
na Life Ins. Co., (Mo.) 199 8S W. 1020, 
1028. 


96. Iowa—Fuebr v. Bwert & Rich- 
ter Express & Storage Co., 163 N. 
W. 347, 180 Iowa 518. 

Mo.—Lamport v. Aetna Life Ins. Co, 
199 B.W. 1020. 

Nev —Page v. Walser, 213 P, 107. 46 
Nev. 390. 

6 CJ. p 668 note 19. 


$9. Aris—Millsap v. Sparks, 188 
P. 186, 21 Ariz. 317. 

Pa-— Pore v. Duke, 154 A, 797, 303 
Pa. 628. 

# C.J. p 668 note 20, 


1. Ark—Young v, Fowler, 200 SW 
818, 1382 Ark. 145. 


21 Ariz 317. 

Cal—Cormac v. Murphy, 208 P 3860, 
68 CalApp. 866—Davis v. Mackay, 
(App) 194 P 738 

lowa—Orwig v Chicago, R I. & P. 
Ry Co, 250 NW. 148, 217 Iowa 
621, 90 ALR 258 

Ky-—Snyder v. Howard’s Adm’x, 65 
S'W.(2d) 477, 2651 Ky 592 


,.| Md—Drury v Brghtwood Sanita- 


rium Co, 138 A. 314, 150 Md. 6586. 

Mo —Young v. Crawford, 23 Mo App 
432 

Or.—Davis v. Liverpool & London & 
Globe Ins. Co., 166 P. 534, 85 Or 
141. 

6 CJ. p 668 note 21, p 747 note 87, 


Attorney on contingent fee basis 

“The rule is well settled that 
where a lawyer takes a case on @ 
conditional fee he cannot employ 
other counsel and charge this to his 
cllent without the client’s consent” 
—Snyder v. Howard’s Adm’x, 65 S 
W.(2d) 477, 479, 251 Ey 592. 


2. Mass—Kalbntan v. Padover, 161 
NN EL 898, 264 Mass. 26. 

Mo—Lamport v. 4ltna Life Ins. Co, 
199 SW. 1020. 

Tex—State Life Ins Co. v Duke, 
(CivApp) 69 S.W.(2d) 791, error 
refused 


3 Davis v. Liverpool & London & 
Globe Ins Co, 166 P. 584, 85 Or. 
141. 


4 Kingsbury v Joseph, 68 SW 93, 
94 MoApp 298—6 C.J. p 668 note 


32. 
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Ind App 485—6 CJ p 668 note 28. 


6 Northern Pac R Co. v. Clarke, 
(Wash.) 106 F 794, 45 CCA. 685— 
86CJ p 668 note 24. 


7 Conn—Rowell v. Ross, 
883, 91 Conn 702 

Iowa.—Hornish vy. McConnell, 182 N. 
W. 406, 191 Iowa 808. 

6 CJ. p 668 note 26. 


& Ind—Panty v. Panty, 129 NZ. 
283, 74 Ind App 485 

Iowa —Hornish v McConnell, 182 N. 
W. 406, 191 Iowa 308. 


8 Fuebr v. Hwert & Richter Ex- 
press & Storage Co., 1638 N.W. 847, 
180 Iowa 518. 


10 Minn —Olmsatead v. Firth, 61 N. 
W. 1017, 60 Minn 136. 

Va—Culbort v Hutton & Hutton, 133 
SH. 367, 138 Va 677. 

6CJ. p 669 note 30 


11. Cormac v. Murphy, 208 P. 360, 
58 CalApp 366—6 C.J. p 669 note 
30 


12. Watt v. Watt, 2 Barb Ch (N.Y.) 
$71. 


13. Southern Grocery Stores v. Cain, 
173 S.H. 256, 48 Ga App 557. 


14 Arizs—Journal-Miner Pub. Co vy. 
Curley, 253 P 187, 81 Ariz. 280 
lowa —Hormsh v. McConnell, 183 N. 
W. 406, 191 Iowa 308 

Tex—State Life Ins. Co. v. Duke, 
(Civ.App.) 69 S.W.(2d) 791, error 
refused 

6CJ. p 668 note 26. 

See Bond v. Duntley Mfg. Co., 195 IIL 
App. 576. 
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Accordingly, it is often held that if a client, with 
full knowledge of all the circumstances and with 
the understanding that he is to be charged with 
the fees of extra counsel, makes no objection and 
accepts the services, it is too late for him to do so 
after the case is ended and the services have all 
been rendered.15 Similarly, the employment of a 
substitute to conduct the prosecution or defense of 
a case, where the original attorney becomes unable 
for any reason to discharge the duty, is not neces- 
sarily void or illegal; and if a client stands by and 
fails to make objection he cannot afterward object 
that the substitution was unauthorized.16 In order, 
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however, for the acts of the client to operate as an 
acquiescence or ratification, he must have knowl- 
edge that the services are rendered by an assistant 
or associate employed by the original attorney ;17 
but such knowledge is not of itself sufficient, where 
the fact of such assistance is consistent with the 
employment of the associate or assistant to assist 
the counsel at the latter’s expense,1® or on behalf 
of another party interested in the litigation ;19 nor 
ig mere silence sufficient for this purpose,?® unless 
long continued to the prejudice of the adverse 


party.*2 


E. TERMINATION OF RELATION 


§ 108. In General 


Although It may be sooner terminated by interven- 
Ing cause, in the absence thereof, the relationship of at- 
torney and client ordinarily continues until the accom- 
plishment, fulfillment, or end of the object. suit, or busi- 
neas for which the attorney was employed, and there- 
upon the relation and employment terminates and comes 
to an end. 

Unless the relation has been sooner terminated 
by act of the parties (infra §§ 109, 110), by oper- 
ation of law (infra §§ 111-115), or by virtue of 
other causes (infra § 117), the relationship of at- 
torney and client, and the rights, powers, and ob- 
ligations resulting therefrom, ordimarily continue 
until there has been a complete and final accom- 
plishment, fulfillment, or end of the particular ob- 
ject, suit, or business for which the attorney has 
been employed,*2 and thereupon the relation or em- 
ployment terminates and comes to an end,*8 al- 
though as noted in sections 125, 132 infra, the con- 
fidential relationship will often be treated as exist- 


15. <Ariz.—Journal-Miner Pub. Co v. 
Curley, 252 P. 187, 81 Ariz. 280 29 

Conn —Rowell v. Ross, 101 A 333, 
91 Conn 702 

Iowa —Hornish v. McConnell, 182 N 
W. 406, 191 Iowa 308. 

6 CJ. p 668 note 26 


16. Fenno v. Hnglsh, 22 Ark 170— 
6 C.J. p 668 note 27. 


ror refused. 


2lL. State Iafe Ins Co v. Duke, 
(Tex Civ.App ) 69 S.W.(2d) 791, er- 


22. Me—Mayo v. Purinton, 94 A. 
935, 118 Me 453. 
Mo —Noell v Chicago & B I Ry Co, 


ing beyond this time, in order to hold the attorney 
to the performance of the confidential and fiduciary 
duties which have devolved on him by reason of the 
relationship, and if, in a particular case, the con- 
tinuance of the relationship is left in doubt, it may 
become a question of fact for the jury.*# 


§ 109. Act of Parties 


The relation and employment of an attorney may 
always be terminated by agreement with his clldnt, or 
by the clilent either with or without cause: but the right 
of an attorney to withdraw or terminate the relation 
other than for sufficient cause is considerably restricted. 


The relation or employment of an attorney may 
always be terminated by agreement with his 
client ,25 and, because of the peculiar nature of the 
relation of attorney and client, the law goes even 
further and permits the termination thereof in a 
manner not recognized with respect to other con- 
tracts.26 Either party may dissolve the relation 


58 CalApp. 366—6 CJ. p 669 note, Okl—Calloway v. State, 246 P. 873, 


117 OkL 43 

Tex—Hamulton w Hamilton, (Civ 
App) 225 S.W. 69 

Utah —Sandall v. Sandall, 193 P. 
1093, 57 Utah 150, 16 ALR 620. 

6 CJ p 672 note 58. 
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80 SW. 880. 
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Ry. Co., 250 NW. 148, 217 Iowa! 205 NC 297. 


521, 90 ALR. 258. 
6 CJ. p 668 note 26 [a]. 


18. Mass—Kalbritan v. fPadover, 
161 N.B 898, 264 Mass. 26. 

Or—Davis v. Liverpool & London & 
Globe Ina. Co., 166 P. 534, 85 Or. 
141, 

€ CJ. p 669 note 28. 

19. Young v. Fowler, 200 SW. 813, 
182 Ark 146, 

20. Cormac v. Murphy, 208 P. 360, 


Va—Lockard v Whitenack, 144 § EL 
606, 151 Va. 143. 
6 CJ p 629 note 83, p 672 note 57. 


33. Iowa—Orwig v Chicago, R. L 
& P. Ry Co, 250 NW. 148, 90 AL 
R. 258—Dugan v. Midwest Cap Co, 
2389 NW 697, 213 Iowa 751—Scott 
v Scott, 156 N.W. 884, 174 Iowa 
740 

Ky —Hay v. Cole, 11 BMon 70. 
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5. Ark—Poe v. Walker, 87 SW. 
(2d) 866, 188 Ark 659. 

S D—EHmerson-Brantmgham Instru- 
ment Co v. Olson, 227 N.W. 667, 56 
SD. 1383. 


26. Minn—Lawler v. Dunn, 176 N 
W. 989, 145 Minn. 281. 

N.¥ —Matter of Lydig’s Will, 187 N 
H 298, 262 NY. 408—Application 
of Krooks, 178 NEL 548, 357 NY 
829-——Hausvater v. Wikler & Dia- 
mont, Inc, 277 N.Y.S. 810, 164 
Mise. 655 

Tenn —Spofford v. Rose, 237 S.W. 68, 
145 Tenn 583 


Miss—Dennis v. Jones, 81 Miss 609 16 CJ. p 678 note 62 


7 C.J.S. 


for cause ;27 and the client has the absolute right 
to discharge the attorney and terminate the relation 
at any time even without cause,28 no matter how 
arbitrary his action may seem,?9 although the ques- 
tion of whether the revocation or termination was 


aT. 
gens Co, (CCANY.) 69 F (3d) 
49—Central Loan Co v. Russell, 
(CCATex) 16 F (2d) 385 

Cal —Brydonjack v Rieck, 42 P.(2d) 
$36, 6 Cal App (2d) 219 

N ¥Y—Lewy v Union Ry Co of New 
York City, 372 NYS 133, 1651 
Misc 724 

RI—Lake v Winfield Fuller Co, 178 
A. 119, 54 RI. 358 

Tenn —Spofford v Rose, 3837 SW. 68, 
146 Tenn 6583 

€CJ p 673 note 70, p 676 note 24. 


Demands by attorney as sufficient 
cause 

If attorneys attempt to introduce 
mew terms into their written contract 
governing their employment and 
compensation or to discontinue their 
services, the clients would be juati- 
fied in taking them at their word and 
in discharging them, although, if 
they merely present a tentative set- 
tlement and notified their clients as 
to the basis on which ther clam 
would be made at the conclusion of 
their services, without making its 
acceptance a@ condition to their con- 
tinued services, it would not justify 
a discharge, 1f 1n fact they were still 
rerdy and willing to go on with the 
litigation —-Teiser v. Barlow, 192 P. 
304, 97 Or. 410. 


Gross negligence unnecessary 

A chent’s mght to discharge his 
attorney is not restricted to cases of 
g.0sa negligence of the attorney, but 
the client has a right to discharge 
hi attorney for failing to prosecute 
the client’s claim with reasonable 
diligence.—Johnsaon v. Missouri Pac. 
R. Co., 283 SW. 699, 149 Ark 418. 


Zack of confidence in attorney 
The relation between attorney and 

client is such that the client is jus- 
tifled in seeking to dissolve that re- 
lation whonever he ceases to have 
absolute confidence in either the in- 
tegrity, the judgment, or the capacity 
of the attorney 

Cal—tIn re Cazaurang’s Estate, 86 P. 
(24) 1009, 1 Cal(3d) 712 

Fla —United States Savings Bank v. 
Pittman, 86 So 567, 80 Fila. 433. 

Z1],—Conlan v. Sullivan, 280 TlLApp 
332 

OklL.—White v. American Law Book 
Co, 233 P. 426, 106 OkL 166. 

Tenn —Spofford v Rose, 237 SW. 68, 
145 Tenn 688. 

Wis —Fidelity & Deposit Co. of 
Maryland v. Madson, 231 N W. 170, 
201 Wis 609, 70 ALR 832, 

6 C.J. p 677 note 37. 
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U S—Woodbury v. Andrew Jer-| Nonadmiussion to practice in other 


jurisdiction 

Where an attorney admitted to 
practice in the courts of Oregon, both 
state and federal, but not in Alaska, 
contracted to perform legal services, 
the contract expressly providing for 
the employment of local counsel in 
Alaska if the attorney should deem 
ndvisable, the client could not dis- 
charge the attorney on the ground 
that the attorney was not entitled to 
practice in Alaska, especially as com- 
ity would permit the attorney to ap~ 
near in Alaskan courts—Tuppela v. 
Mathison, (CC A Alaska) 291 FE. 728. 


Monperformance attorney.— 
Brydonjack v Rieck, 42 P (2d) 336, 
5 Cal App (2a) 219 


28. US—Lewis v Canadian Pac 
Ry. Co, (CCATIIU) 89 F (2d) 884, 
certiorar: denied 51 8 Ct. 76, 283 U. 
S 869, 75 LEA 768—vU. &§. v Me- 
Murtry, (DCN Y) 24 F.(2d) 145— 
Flagler v Spellman, (C.CANT ) 
16 F (2d) 3292—The Flush, (CCA. 
NY) 377 F 25, certiorar: denied 
Bulk O11 Transports v Thompson, 
42 S8Ct 184, 257 US 657, 66 L Hid. 
421. 

Ark—Johnson v Missourl Pac R. 
Co, 288 SW. 699, 149 Ark. 418— 
St L,.M &S Ry. Co. v. Hays 
& Ward, 195 SW. 28, 128 Ark. 471 
—St L,I M &S&S. Ry. Co. v. Blay- 
cock, 175 S.W 1170, 117 Ark 604, 
Ann Cas 1917A 5638 

Cal—In re Hardcnberg’s Estate, 57 
P (2d) 914—Kirk v. Culley, 261 P. 
994, 202 Cal 601—Atchiszon iv. 
Hulse, 290 P 916, 107 CalApp 640 
—McKelley v Turner, 273 P. 1101, 
96 CalApp 292 

Fla—U. 8 Savings Bank v. Pittman, 
86 So 667, 80 Ma 423 

Tll—Conlan v Sullivan, 280 Ill App. 
$82 

Ky —Hubbard v. Goffinett, 70 SW. 
(2d) 671, 2538 Ky 7798—Bright v 
Turner, 265 SW. 627, 205 Ky 188 
—Gordon v. Morrow, 218 S'W. 258, 
186 Ky 718 

La—Foster, Hall, Barret & Smith v. 
Haley, 142 So. 251, 174 La. 1019— 
Schiro v. Macaluso, 126 So 244, 
18 LaApp 88—Succession of Le 
Blanc, 2 La App. $64 

Minn—Lawiler v Dunn, 176 
989, 145 Minn. 281. 

Mo —<Allen v. Fewel, 87 SW (2d) 142. 

NY—Lurie v. Now Amsterdam 
Casualty Co, 1 NE (3d) 472, 270 
NY. 879, affirming 281 NY.S. 988, 
345 App Div 710—In re Lydig’s 
Will, 187 NE 298, 262 NY 408— 


N. e 
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with or without cause may have a material bearing 
on the client’s liability for fees or damages (infra 
§ 169). In the case of a corporate client, however, 
the revocation or discharge may be ineffective be- 
cause it is not legally voted or passed ;89 and the 


N.Y. 188, reversing In re Tillman, 
254 NYS 918, 234 AppDiv. 752— 
Application of Krooks, 178 NE. 
548, 257 N.Y 329—-Robinson sv. 
Rogers, 148 NE 647, 287 N.¥ 467, 
reversing Robinson v Ferguson, 
201 NY.S 941, 207 App.Div 802, 
and motion demied 148 NE 728, 
287 NY 625—In re Montgomery's 
Hstate, 284 NYS 65, 246 App Div. 
495, reversing 282 NYS. 741, 156 
Mise 688—McAvoy vy. Schramme, 
264 N.Y.S. 181, 288 App Div 226, 
affirmed 187 N.B. 691, 268 N.Y. 648 
—Conkhn vy. Conklin, 194 N.YS. 
685, 201 AppDiv 170—Hausvater 
v Wikler & Diamont, Inc, 277 N. 
Ys. 810, 154 Mase. 555—Bloom v 
Irving Trust Co, 272 N.Y¥S_ 687, 
152 Mise 60—Lewy v. Union Ry. 
Co. of New York City, 272 N.YS 
123, 151 Misc 724—In re Makames, 
265 NYS 611, 148 Mise 759, re- 
versed on other grounds 265 NY 
§ 515, 288 AppDiv. 534—Hisen- 
berg v. Brand, 259 N.Y.S 57, 144 
Misc 878—Seleznow v Shub, 240 
N.Y.S 829, 186 Misa. 365—In re 
Driscoll, 228 NYS 885, 131 Misc. 
618—In re Pollen’s EHstaté, 211 N 
YS 626, 126 Misc 854—Hofman v. 
New York & Queens Hiectric Light 
& Power Co, 286 N Y¥.S. 6865. 

Okl—White v. American Law Book 
Co, 283 P. 426, 106 Oki 166. 

Porto Rico—SBank of San Juan v. 
Dist. Court of San Juan, 32 Porto 
Rico 774. 

R.I.—Lake v. Winfield Fuller Co, 173 
A 119, 64 RI 8658. 

Tenn —Spofford v. Rose, 237 SW. 68, 
145 Tenn 6588. 

Wash—Hamlin v. Case & Case, 61 
P (2d) 1287. 

Wis—Fidelity & Depomt Co. of 
Maryland vy Madson, 231 NW. 170, 
201 Wis 609, 70 ALR 8382 

6 CJ p 673 note 71, p 677 note 25. 


Attorneys from other states, prac- 
ticing in New York, are subject to 
the law of that state, entitling client 
to dismiss attorney at any time— 
Flagler v. Spellman, (CCAN.Y) 15 
HB (2d) 292 
Discharge of attorney employed to 

represent state see States g 224 

[59 C.J. p 324 note 11]. 


29. Application of Krooks, 178 N.¥. 
548, 257 NY 329, reversing In re 
Krooks, 245 N.Y 8. 773, 220 App. 
Div. 8386—In re Montgomery's Hs- 
tate, 284 NYS. 5, 246 App.Div. 
495, reversing 282 NYS. 741, 156 
Misc, 583—Bloom v. Irving Trust 
Co, 272 NY.8 637, 152 Misc. 50. 


Tillman v. Komar, 181 N.E. 75, 259130. Davis v. Haverill, 48 NH 381. 
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revocation or discharge must in all cases be definite 
and unequivocal.21 Also, a revocation or discharge 
may not be effective as to the court or third persons 
until they have recerved notice thereof ;*2 and, 1f 
a change is sought to be made in an attorney of 
record, there must usually be not only notice (in- 
fra § 123), but also an order of the court (infra § 
121); but, 1f no proceeding is pending in court, 
the client is free to discharge the attorney without 
making application to, or obtaming an order of, 
the court.88 


The right or power of a client to discharge an 
attorney or revoke his authority is not affected by 
the fact that the contract of employment provides 
for the payment of a contingent fee,24 or express- 
ly provides that it is one coupled with an interest 
im the subject matter or shall be irrevocable ;85 nor 
is the client prevented from discharging an attor- 
ney because the attorney has rendered valuable 
services,*5 or the client is indebted to him for 
services rendered or money advanced,’7 although, 
as noted in section 169 infra, the premature termina- 
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tion by act of the parties may not deprive the 
attorney of his right to compensation, and, if the 
contract of employment 1s for a fixed term, the 
client may not revoke it without cause or in a 
manner not permitted by the contract without being 
guilty of a breach thereof ®8 Moreover, if the at- 
torney has in fact been granted or acquired a spe- 
cific, present, and coexisting interest 1n the subject 
matter of the litigation on which his power is to 
be exercised, he has a power or authority coupled 
with an interest which cannot be revoked by the 
client;?9 but, mm a number of cases, an assignment 
or transfer to the attorney of an interest in the 
money or property to be recovered, to secure or pay 
his fees, has been held insufficient to create a power 
coupled with an interest.£° 

It has been said that the client has not only the 
right but also the duty to discharge an attorney 
where the latter has been guilty of unprofessional 
conduct.*1 

After the client has terminated the relation by 
discharging the attorney, the relation is not revived 


S31. Atchison v. Hulse, 280 P. 916, 
107 CaLApp. 640. 


uetter merely denying relationship 
held insufficient to constitute a dis- 
charge terminating relationshp— 
Atchison v. Hulse, 290 P. 916, 107 Cal 
App 640. 


aa. Hendmcks v. Town of Cherry- 
ville, 158 SH. 112, 198 N.C. 659. 


33. In re Dix’s Hatete, 259 N.Y.S. 
449, 144 Miso. 494, 


% UsS—Lewis v Canadian Pac. 
Ry. Co, (CCATIL) 89 F.(3d) 884, 
certiorar: denied 61 SCt 76, 282 
U.S 869, 76 L. Hd. 768. 

CalL—iIn re Scott, 271 P. 906, 205 Cal. 
5625—EKirk v. Culley, 261 P. 994, 
202 Cal 5801—Todd v. Superior 
Court, 184 P. 684, 181 Cal 406, 7 
ALR 988—Gage v. Atwater, 68 
P. 681, 1386 Cal. 170—Cassetta v. 
Del Frate, 2 P (2d) 538, 116 Cal 
App 256—Ayres v. Lipschultz, 228 
P. 720, 68 Cal App. 184. 

Ill—Regan v Chicago, M. & 8t. P. 
Ry. Co, 204 DlApp 1165. 

Ky.—Gordon v. Morrow, 218 SW. 258, 
186 Ky 718 

N.Y—In re Weitling, 194 NH 401, 
266 NY 184, reversing 275 N.Y. 
S. 978, 242 App Div 828—Applica- 
tion of Krooks, 178 NH 6548, 257 
N'Y. 329, reversing In re Krooks, 
245 N Y.S. 778, 230 App Div. 886— 
Bloom v. Irving Trust Co, 272 N 
YS 687, 152 Misc 60 

Wash—Hamlin v. Case & Casp, 61 
P.(2d) 1287 

6 CJ. p 677 note 32. 


38. Cal—O’Connell v. Superior 
Court in and for City and County 
of San Francisco, 41 P.(2d) 8384, 2 


Cal (24) 418, 97 ALR. 918—In re 
Cazaurang’s Estate, 86 P.(2d) 1069, 
1 Cal (2d) 712—Todd v. Superior 
Court of Cahfornia in and for City 
and County of San Francisco, 184 
P. 684, 181 Cal 406,7 ALR 9388 

il—Conlan v. Sullivan, 280 Ill App. 
$32. 

Wash —Hamlin v. Case & Case, 61 P. 
(2d) 1287. 

6 CJ. p 677 note 88. 


36. Cal—O’Connell  v. Superior 
Court in and for City and County 
of San Francisco, 41 P (2d) 384, 2 
Cal (2d) 418, 97 ALR 918—In re 
Cazaurang’s Estate, 86 P (2d) 1069, 
1 Cal (2d) 712—Todd v. Superior 
Court, 184 P. 684, 181 Cal 406, 7 A. 
L.R 938. 

l—Conlan v. Sullivan, 280 DlLApp. 
332. 

Wis—Fideliity & Deposit Co of 
Maryland v. Madson, 231 NW 170, 
201 Wis 609, 70 ALR. 8382. 

6 CJ. p 678 note 84, 


37. Cal—O’Connell v. Superior Court 
in and for City and County of San 
Francisco, 41 P.(2d) 884, 2 Cal (24) 
418, 97 ALR 918—In re Scott, 271 
P 906, 205 Cal 525—Todd v. Su- 
perior Court, 184 P. 684, 181 Cal 
406, 7 ALR, 988, 

Tl—Conlan v. Sullivan, 280 DlApp 
333. 

Wis—Pudelity & Deposit Co of 
Maryland, 281 NW 170, 201 Wis 
609, 70 ALR. 882 

6 CJ p 678 note 365. 


se. US.—Flagler v. Spellman, (CC 
ANY.) 16 # (2d) 292—Gilman vy. 
Lamson Co, (Mass.) 234 FE. 607, 
148 CCA, 278. 
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N.Y —Greenberg v. Remick, 129 N.H. 
211, 230 N.Y. 70 


38. O’Connell v. Superior Court in 
and for City and County of San 
Francisco, 41 P (2d) 834, 3 Cal 
(2d) 418, 97 ALR. 918—6 CJ. p 
678 note 86 


Eistoppel to deny lack of interest 

The fact that the client, a lay~ 
woman, has represented to an attor~ 
ney, subsequently associating with 
the orginal attorney, that the lat- 
ter had an interest in the subject 
matter of the litigation under a con- 
tingent fee contract prepared by him 
does not estop the client from dis- 
charging the attorneys, where the ac- 
tual legal effect of the contract Is not 
to give a power coupled with an in~- 
terest.—In re Scott, 271 P. 906, 205 
Cal. 625. 


40. Cal—O’Connell Ve Superior 
Court in and for City and County 
of San Francisco, 41 P.(2d) 3884, 32 
Cal (2d) 418, 97 ALR 918—In re 
Cazaurang’s Dstate, 86 P (2d) 1069, 
1 Cal (2d) 712—Todd v Supenor 
Court, 184 P 684, 181 Cal 406, 7 
ALR 988—Cassetta v Del Frate, 
2 P (2d) 688, 116 CalApp 2656. 

Wash—Hamlin v. Case & Case, 61 
P (2d) 1287. 


41, Duffy v. Colonial Trust Co, 135 
A 204, 287 Pa 848, 49 ALR. 406, 
certiorari denied 47 SCt. 570, 273 
US 765, 71 Ld. 880 


Suggestion that witness simulate il. 
ness 
Chent, having ascertained that an 
attorney suggested that a witness 
simulate illness to obtain a continu- 
ance, has the duty to discharge him. 


7 C.J.8. 


or kept alive by reason of the fact that the client 
makes use of evidence or witnesses employed or 
obtained by the attorney or that the attorney was 
present at the trial.‘ 


As will appear from section 110 infra, the right 
of an attorney to withdraw from a case and ter- 
munate the relation on his own initiative is greatly 
restricted and limited. 


§ 110. —— Withdrawal of Attorney 


An attorney may not, In the absence of the cilent’s 
consent, withdraw from a case without justifiable cause; 
and then only after proper notice to his client, and on 
leave of the court. 

When an attorney accepts a retainer to conduct 
a legal proceeding, he enters into an entire contract 
to conduct the proceeding to a conclusion, and he 
may not abandon his relation without justifiable 
cause,42 or the consent of his client.44 If he does 
so he may forfeit his right to compensation (infra 
§ 169) or a lien (infra § 220) or render himself 
liable to an action for damages on account of his 
neglect (infra § 140). 

If a firm of attorneys has been retained, no mem- 
ber thereof can withdraw or be released merely by 
some act or agreement among themselves.‘45 


v. Colonial Trust Co, 135 A.{4&. Ala—Howard v. McCarson, 110 
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For justifiable and lawful cause, however, the at- 
torney may, after giving proper notice and ob- 
taining leave of court, withdraw from a case at 
any stage in the proceedings.46 The determination 
of what constitutes a sufficient cause for with- 
drawal must depend to a great extent on the par- 
ticular facts of each case, for, as has been judicial- 
ly noted, no rule of universal application has been 
formulated with respect to what facts or conditions 
justify an attorney in withdrawing.“7 Usually, 
however, the attorney 1s justified in withdrawing 
on account of any conduct on the part of the client, 
during the progress of the litigation, which tends 
to degrade or humuliate the attorney,#® lower the 
standard of professional ethics,49 or destroy the 
reciprocal confidence required between attorney 
and client.5® Also, an attorney is ordinarily justi- 
fied in withdrawing while the suit is pending 1f his 
client insists on employing associate counsel with 
whom he cannot cordially codperate and with whom 
he objects to having personal or professional rela- 
tions,52 or if the client fails or refuses to pay or 
secure the proper fees or expenses of the attorney 
after being seasonably requested to do so.52 On the 
other hand, it has been held that an attorney is 
not justified in withdrawing from a case because 


1076—State v. Berach, 207 S8.W. 809, 


204, 287 Pa. 348, 49 AUR. 406, cer- 


So 296, 215 Ala 251. 


trorarl denied 47 SCt 570, 273 U.S | Tl~~Jacobson v Ashkinaze, 168 N DB. 


165, 71 L.Ed 880. 


42. In re Driscoll, 228 NY.S. 3365, 
131 Misc. 618. 


48. Ala—Howard v. McCarson, 110 
So. 296, 215 Ala 261. 

Anz—Fogal v. State, 3 P.(2d) 1058, 
$9 Ariz. 55, (first case), followed in 
3 P.(2d) 1053, 39 Amz 57, (second 
case) and Johnson v. State, 3 P 
(2d) 1054, 39 Aris 57. 

Cal—De Recat Corporation v. Dunn, 
242 P. 936, 197 Cal 787, 42 ALR 
1342—Larimer v. Smith, 19 P.(3d) 
825, 180 Cal App. 98. 

Mo.—State v. Bersch, 207 S.W. 809, 
276 Mo 397. 

N Y —Bisenberg v. Brand, 259 N.Y 8. 
57, 144 Mise. 878—Selezsnow  v. 
Shub, 240 N ¥ 8S. 829, 186 Misc 3865 

N.C —Gosnell v. Hilliard, 171 SE. 
52, 205 N.C. 297. 

Okl —McLaughlin v. Nettleton, 148 P. 
987, 47 Okl, 407. 

Pa.—Green v. Shils, 18 Pa.Dist. & Co. 
10. 

6 C.J. p 678 note 78, p 674 note 76. 


Rule held inapplicable because the 
person involved was simply a jayman 
who had acquired an interest of the 
attorney under the employment con~ 
tract of the attorney and his client, 
with knowledge of their relations — 
Page v. Walser, 213 P. 107, 46 Nev. 
$90, 


647, 337 Ill 141, reversing 249 Il. 


App 479. 
6 CJ p 678 note 74. 


45. Macpherson v. Bacon’s Hix’r, 203 
S'W. 744, 180 Ky. 778—6 C.J. p 629 
note 32 


48. Ala-—Shannon v. Lunsford, 111 
So. 22, 215 Ala 465. 

Iowa—In re Coffin’s Estate, 179 N. 
W. 128, 189 Iowa 862. 

Mo.—State v. Berach, 207 S.W. 808, 
276 Mo. 397. 

N Y —Bauley vy. Coventry, 224 N Y.S. 
17, 180 Mise 3269. 

NC —Gosnell v. Hilliard, 171 SH. 53, 
205 NC. 297. 

6CJ p 674 note 77. 


47. Gosnell v. Hilliard, supra—6 C. 
J. p 674 note 78 


48. State v. Bersch, 207 SW. 800, 
a7é Mo. 397—6 C.J. p 674 note 79. 


Attempt to sustain case by unlawful 
means 
The attempt of a clent’s relative 
to bribe a juror has been held to 
justify a withdrawal—State  v. 
Bersch, 207 S W. 809, 276 Mo. 3897. 


49. Ala—Shannon v. Lunsford, 111 
So. 22, 215 Ale. 465. 

Mo—Gebhardt vy. United Rys. Co. of 
St. Louls, 220 SW. 677, 9 ALR. 


943 


276 Mo, 397. 
6 CJ. p 674 note 80. 


Discovery that perjury is necessary 
to establish case 

Where an attorney, suing for in- 
juries to an alleged passenger, d1s- 
covered before trial that his client 
was not on defendant's car as alleged, 
and that the case had no foundation 
in fact and could not be successfully 
maintained without perjury, he had a 
right to withdraw at once from the 
case —Gebhardt v. United Rys. Co. of 
St. Louis, (Mo.) 220 SW. 677, 9 A.L. 
R 1076. 


Repudiation of connsel’s agreement 

The client’s repudiation of an 
agreement meade in good faith by 
counsel with the opposing aide is a 
just cause for counsel's withdrawal 
from the case—Shannon v Lunsford, 
111 So. 23, 215 Ala. 465 


50. Gebhardt v United Rysa. Co. of 
St. Louis, (Mo) 220 S.W. 677, 9 A. 
LR. 1076—6 CJ. p 674 note 81. 


S1, In re Dunn, 98 NE 914, 205 N. 
Y 398, AnnCas1913 536—6 CJ. 
p 674 note 8&2, 


5a. NC—Gosnell v. Hilliard, 171 8. 
H 62, 2306 NC 387 

Pa—Spector v. Greenstem, 85 Pa Su- 
per. 177 

Tex—Thomas v. Morrison, 
App) 46 SW. 46. 

6 C.J. p 674 note 83. 
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of the client’s refusal to accept the attorney’s ad- 
vice to compromise,53 or because his client refuses 
to pay some demand pertaining to another proceed- 
ing54 or a balance for services which 1s disputed 
by the client 55 


It is not only the right, but also the duty, of an 
attorney to withdraw 1f at any time he acquires 
interests adverse or hostile to those of his client,56 
if it becomes apparent that his employment is un- 
necessary and that no substantial services are being 
rendered for the compensation received,57 or if he 
becomes aware of the fact that the claim which 
he is urging for his client is fraudulent and fic- 
titious 58 

If a resignation or withdrawal of an attorney is 
accepted or assented to by the client, a rescission 
of the contract of employment is thereby effected,5® 
and thereafter the attorney by his own act cannof 
resume or revive the relationship ,°9 but a threat- 
ened or attempted withdrawal by an attorney for 
cause is ineffective to terminate the relationship 
where the attorney thereafter continues in the case 
with the consent of the client ether under the orig- 
inal contract or under what purports to be a new 
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contract of employment ®1 

Notice, and relief by other atiorney. Although 
justifiable cause for withdrawal may exist, it 1s 
generaliy held that an attorney is not entitled to 
withdraw from a case until the client has been 
given due and reasonable warning or notice,®? and 
has had opportunity to obtain a substitute to relieve 
the withdrawing attorney.68 Even then, it has 
been said that the attorney cannot quit without 
losing the benefits of the relation until he has 
actually been relieved by placing the case and all 
the information he has concerning it with another 
attorney chosen by the client.64 


Application and order of court. An attorriey 
who has appeared as attorney of record in a cause 
cannot effectively terminate the relation by with- 
drawal until he has made application to the court 
and obtained leave to make a formal withdrawal of 
record;®5 and, if this is not done, the relation con- 
tinues until the end of the litigation, at least, so far 
as the court and the opposing party are con- 
cerned.66 Even where sufficient cause exists, the 
attorney has no unqualified right to withdraw of 
record and the court in its discretion may refuse 


charge projected, but, by the same 


83. Van Gieson v. Magoon, 20 Ha-| Demand for fees and expenses in- 
sufficient notice 


‘wall 146 


84. Cairo, etc, R Co. v. Koerner, 3 
TILApp. 248. 


88. State of Ohio v Shay, 8 Ohio N 
P.(N.8.) 657-—6 CJ. p 674 note 86 


56. Fla—U. 8. Savings Bank iv. 
Pittman, 86 So. 667, 80 Fla 428 
Mo—State v. Berszch, 207 SW. 809, 

276 Mo. 897. 


87. In re Information to Discipline 
Certain Attorneys of Sanitary 
Dist. of Chicago, 184 N.D 382, 851 
Dl 206. 


58. In re Wendel’s Estate, 287 NY. 
S. 898, 1569 Misc 443, 


58. Poe v. Walker, 87 8S W.(2d) 866, 
188 Ark 6659 


60. Poe v. Walker, supra. 


61. Oki—Haunstein v. 
46 P (2d) 552. 

Wash-—Roche v. Madar, 175 P. 314, 
104 Wash. 21, affirmed 181 P. 857, 
104 Wash 21. 


@&. Iowa—~ain re Coffin’s Estate, 179 
NW. 128, 189 Iowa 863. 

Mo—State v Bersch, 307 SW. 809, 
276 Mo 397. 

N C—Gosnell v Hillard, 171 8H 832, 
205 NC. 297—Gooch v. Peebles, 11 
SH. 416, 106 N.C 41. 

Okl —McLaughlin v. Nettleton, 183 
P. 416, 69 Okl 74—McLaughln vy. 
Nettleton, 148 P. 987, 47 Okl 407. 

Pa.—Spector v. Greenstein, 85 Pa 
Super. 177. 


McCalister, 


A. demand for fees and expense 
money to which the attorney 18 en- 
titled 18 not of itself sufficient notice 
of an intention to withdraw in case 
the fees are not arranged for.—In 
re Coffin’s Estate, 179 NW. 128, 189 
Iowa 862——Gosnell v. Hilhard, 171 S 
HE 62, 205 NC. 297. 


63. In re Coffin’s Estate, 179 NW. 
128, 189 Iowa 862. 


@ Eisenberg v Brand, 259 N.Y.S 
57, 144 Misc. 878. 


Beasous for rule 

“The office of a lawyer is one of 
great importance. He is schooled in 
the substantive law, has studied the 
intricate rules of practice, and i 
familiar with the pitfalls made in 
this complex world for the uninitiat- 
ed. He has the power of expression 
and is skilled in argument. The road 
he travels 1s technical, but he knows 
the turns—others get lost. One of 
the reasons why he represents peo- 
ple is that they could not find the 
way without his help. In the course 
of htgation he may disagree with 
his client, may lose faith in him, 
may even be humiliated by him 
Nevertheless, he should remain at his 
side The profession demands of 
him that he stand by under most try- 
ing conditions—lest, unprotected, his 
chent fall down harder than justice 
requires It may be that he should 
make no move against the other 
party, nor raise a defense to the 
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token, he should not desert in the 
midst of the battle. The relation of 
attorney and client, is a sacred one, 
and it binds the lawyer, although not 
the client, to continue to represent 
him until he us properly releved "— 
Eisenberg v. Brand, 259 NY.S, 57, 
58, 144 Misc 878 


65. US—tTripp v Santa Rosa Street 
R. R Co, (Cal) 12 SCt. 655, 144 
US. 126, 86 Ld 3871—U S.v Me- 
Murtry, (DCNY) 24 B.(2d) 145. 

Cal—De Recat Corporation v. Dunn, 
roa 936, 197 Cal. 787, 48 ALR. 
1843. 

Ol—Jacobson v, Ashkinaze, 168 N BE. 
647, 837 Til 141, reversing 249 IIL 
App. 479—Hollan v. Kepner, 180 N. 
B 699, 297 Ill. 382. 

Mo—Deszino v. William 8S. Drozda 
= apd Co, (App) 18 8S.W.(2d) 

N Y.—Seleznow v. Shub, 240 N.YS 
829, 136 Mosc. 865—Balley v. Cov- 
entry, 224 N.Y 8S. 17, 130 Misc. 269 

N.C—Gosnell v Hilhard, 171 SH 
52, 206 NC 297—Ladd v. Teague, 
86 SH. 46, 1236 NC 544. 

Pa—Spector v. Greenstein, 
Super 177 

RL—Dooley v. Slavit, 165 A. 771, 53 
RI. 264. 

Vt—In re O’Brien, 107 A. 487, 98 Vt 
194, 

6 C.J. p 674 note 87. 

66. YiL—Hollan v. Kepner, 130 NH 
699, 297 Ill 3382 

RL—Dooley v. Slavit, 165 A. 771, 58 
RL 264. 

6 CJ. p 674 note 88, 
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the withdrawal,67 particularly where it is sought 
so close to the time the case is set for trial that 
it must necessarily result in a continuance to the 
prejudice of the other party.68 Moreover, the 
court cannot properly grant an attorney leave to 
withdraw in the absence of the client and without 
his being given notice and an opportunity to be 
heard ;69 but the action of the court in permitting 
a withdrawal without notice has been sustained 
where the client was in no way harmed because of 
a continuance and his being granted ample time to 
engage other counsel.70 


§ 111. Disbarment of Attorney 


Disbarment of an attorney operates to terminate the 
relation of attorney and client, or to give the client cause 
for revoking the employment. 

Apparently, an attorney’s inability to perform the 
services for which he was retained by reason of 
his disbarment annuls the contract of employment 
and terminates the relationship of attorney and 
chent;71 and it, at least, affords the client good 
cause for revoking a power of attorney which is 
by its terms irrevocable.74 


§ 112. Death of Attorney 


The death of the attorney terminates the contract 
of employment, unless the deceased attorney was a mem- 
ber of a firm and the contract did not call for his person- 
al attention. 


A contract for legal services being personal in its 


67. Cal—tLinn v. Supermor Court in 


ATTORNEY AND CLIENT 


NY.—In re Levy’s Will, 201 N.YS 
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nature, the death of the attorney, rendering per- 
formance impossible, terminates the contract,’® and 
his representatives cannot lawfully employ anyone 
to perform the services which the attorney was em- 
ployed to render.74 This is true, although the de- 
ceased attorney was a member of a firm, if it was 
understood that he was to give the matter his 
personal attention.75 If, however, the employment 
or retainer was of the firm itself, rather than the 
deceased partner personally, the death of the latter 
does not of itself terminate the contract of employ- 
ment nor relieve the survivor or survivors of the 
duty of completing its performance;76 but, as a 
client engaging a firm of lawyers 1s entitled to the 
personal services, skill, and ability of all members, 
the death of one gives the client the option of ter- 
munating the contract and employing other counsel 
on paying for services rendered up to that time 7? 


§ 113. Death of Client 


Death or dissolution of the client terminates the re- 
lation of attorney and client and the attorney’s authority 
to act by virtue thereof, unless the power of the attor- 
mney is coupled with an Interest or the employment by 
Its terms Is to extend beyond the happening of such 
event. 

Although the attormey has received no notice 
thereof,78 the death of the client,7® or, in the case 
of a corporation or partnership, its dissolution,®? 
ordinarily terminates the relation of attorney and 


client and the powers and duties which the attorney 


46, 90 Ind App 4538, denying trans- 


and for Los Angeles County, 250 
P 880, 79 Cal App. 721. 

N Y—In re Wellington’s Dstate, 289 
N YS. 1005, 160 Misc 388, denying 
modification 276 N.Y.8S. 946, 154 
Misc. 271 


6& Linn v. Superior Court in and 
for Los Angeles County, 250 P. 
880, 79 Cal App. 721. 


68. NC—Gosnell v. Hilliard, 171 8. 
BH 62, 205 N.C 297. 

Pa—Spector v. Greenstein, 85 Pa. 
Super. 177—Newmann v, Goldham- 
mer, 24 Pa Dist. 402. 


70. State v. Bersch, 207 S.W. 809, 
276 Mo 897 


TL. Schafer’s Bstate, 39 Pa Super. 
384—6 C.J. p 676 note 12 


72 Brownlow v. Payne, 2 Tenn.App. 
164 


7oO. Ky. erson v. Bacon's 
Ex’r, 208 SW. 744, 180 Ky 778 
NY—In re Levy's Will, 301 NYS 

818, 207 App Div 183. 
6 CJ. p 675 note 89. 


74 Macpherson v Bacon’s Hx’r, 203 
SW. 744, 180 Ky 773—6 CJ. p 675 
note 90 


76. Ark—Smuiih v. Hill, 13 Ark. 173. 
7 O0J.8.—6O 


818, 207 App Div. 183. 
6 CJ p 675 note 91 


76 Ark—Smith v Hill, 13 Ark 173. 

Ky—Macpherson v Bacon’s Ex’, 
208 SW 744, 180 Ky 778—Green 
County v Lewis, 1638 SW. 489, 157 
Ky 490 

6 CJ p 676 note 92 


77. Macpherson v Bacon’s Hx’r, 203 
SW 744, 180 Ky. 773-6 CJ p 8675 
note 98 


78. In re Levine’s Datate, 286 N YS. 
518, 247 Apn Div 19, affirming 278 
NYS 86, 154 Masc 700 


79. US—Lewis v Canadian Pac 
Ry. Co, (CCAMTl) 89 F.(2d) 8384. 

Ala—McDonald v Womack, 107 So 
812, 214 Ala 309 

Cal—Treadwell v Nickel, 228 P 265, 
194 Cal 243—In re Baker’s Dstate, 
150 P 989, 170 Cal 6578—~Benning 
v Nevis, 204 P 866, 56 CalApp 
192 

Conn —Hennessy v Deniban, 149 A 
250, 110 Conn 646 

Fla —Buiickell v. McCaskill, 106 So. 
470, 90 Fla. 441 

Ind—Rainey v Lafayette Loan & 
Trust Co., 172 N.E 138, 92 Ind. 


fer 161 NE 662, 90 Ind App 453 
Ky.—Slack v Rowlhac, 5 Ky Op 101 
Mass—Barnes v. Parnes, 196 NE 

917 
Miss—Clifton v. Clark, 86 So 261, 

88 Miss 446, 66 LRA. 821, 102 

AmSR 458, 1 AnnCas 3958. 

N 'Y¥—In re Levine’s Estate, 286 N 
YS. 518, 347 App Div. 19, affirming 
278 NYS 386, 154 Mise 700— 
O’Brien v Flynn, 239 N Y¥.S. 59, 238 
App Div 704. 

Okl—Huddleston v. Wallow, 246 P 
585, 117 OkL 259 

Pa—Scranton Bldg Assoc v. Ranck, 
5 PaCo 449 

SC—Bunch v Dunning, 91 SE 331, 
106 SC 300. 

Tex—Loden v Fish, (CivApp) 20 
SW (2d) 208 

Wash —In re Mallory’s Hatate, 278 P 
488, 154 Wash 181 

6 CJ p 676 note 95 


90. N.Y—Sinnott v Hanan, 141 N 
YS 606, 156 App Div. 323—Wamse- 
ley v Horton & Co, 34 NYS 806, 
87 Hun %847—In re Noiwood, 382 
Hun 196. 

Wash—State ex rel. National Surety 
Co. v. Supeziror Court of King 
County, 41 P (2d) 133, 


App. 344—BDlliott v. Kern, 189 NH |6 C.J p 676 note 96. 
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would otherwise have by reason of the employment. 
Accordingly, it has been held that after the death 
or dissolution of his client the attorney has no 
power to admit a previous mistake,81 remit part 
of a verdict,82 move to dismiss a pending action,®3 
or revive a pending suit for the heirs or personal 
representatives without authority from them ;84 nor 
can he receive money in satisfaction of a judg- 
ment,85 take any step or action with reference to 
appellate proceedings or the perfection thereof,56 
file a petition for the rehearing of a case deter- 
mined against a deceased chent,8? or take any fur- 
ther steps in regard to the litigation proper.®8 


Nevertheless, the death of the client does not 
termimate the relation or revoke the authority of 
the attorney where the contract of employment is 
by its terms to continue thereafter ;89 where the 
attorney is specifically retamed to conduct the case 
to judgment or conclusion ;99 where the client does 
not retain the control and direction of the attorney 
in the performance of his services, and neither the 
terms of the contract not its subject matter requires 


@1. Cook v. Parham, 68 Ala. 466. (87. 
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Bllott v. Kern, 169 NEL 46, 90 
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the aid or presence of the client to enable the at- 
torney to give the required services;®1 or where 
his authority is coupled with an interest.22 Al- 
though a contract for a contingent fee payable 
out of the proceeds of the recovery has been held 
insufficient to give the attorney an interest for this 
purpose,® if the contract is an entire one to prose- 
cute a claim to final adjudication for an exclusive- 
ly contingent fee, the employment is not revoked 
by the death of the client.®% 

Notwithstanding the dissolution of a corporation 
client which he is representing, the attorney has 
the power to suggest to the court, at the proper time 
and place, the fact that his client has been dis- 
solved 95 and it has been stated generally that the 
courts will pass on the questions submitted and hear 
suggestions as to their merits from an attorney who 
is an officer of the court, although his client has 
died.96 

The death of a third person who was responsible 
for the employment of the attorney does not dis- 
solve the relation.97 


(3) Moreover, the failure of the 


82. Rundles v. Jones, 8 Ind 36. 


83% O’Brien v. Flynn, 289 N.Y 8S. 59, 
228 App Div. 704 


& Pnor v. EKiao, 9 SW. 898, 96 
Mo. 803—-6 C.J. p 675 note 99 


83. Farrand vy. Land, etc, Imp Co., 
(Wis) 86 F. 898, 830 CCA. 128— 
6 CJ. p 676 note 1 

Necessity of notice of revocation to 
debtor before his payment of judg- 
ment to attorney see supra § 99. 


86. Ala—McDonald v. Womack, 107 
So 812, 214 Ala 809 

Cal—In re Baker's HEstate, 
989, 170 Cal 578. 

Conn —Hennessy v. Denihan, 149 A. 
250, 110 Conn 646—Barton v New 
Haven, 562 A. 408, 74 Conn 729 

Okl—Huddleston v. Wallow, 246 P. 
585, 117 Okl 259. 

6@CJ. p 675 note 2. 


Accepting service of case-made 

Where a successful party in joint 
Judgment dies before service of case- 
made, service on attorneys who 
represented him at the trial is a 
nullity, and case-made thereafter set- 
tled and filed confers no jumsdiction 
on the supreme court, where neither 
administrator nor heirs were brought 
in by proceedings to revive —Hud- 
dleston v. Wallow, 246 P. 585, 117 
Okl. 259 


Motion. to affirm 

The death of a litigant revokes all 
agency of his attorney to appear for 
him and make motion in the appel- 
late court to affirm in his name— 
McDonald v. Womack, 107 So. 812, 
214 Ala. 309. 


150 P. 


Ind.App 468. 
ss. NY.—~In re Norwood, 323 Hun 
196. 
Okl—Huddleston v. Wallow, 246 P. 
585, 117 Okl. 259 
Pa—Scranton Building Association 
v. Ranck, 5 Pa.Co. 449. 
6 CJ p 675 note 3. 
Stipulations 
Attorneys for an insurance com- 
pany which was dissolved by act of 
lsw had no authority to enter into 
any stipulations with reference to 
pending htigation after the act of 
dissolution had occurred —iIn re Nor- 
wood, 82 Hun (N.Y.) 196. 


$8. Lewis v. Braun, 191 NH 66, 356 
Til, 467. 


Zmployment to obtam transfer of 
stock and payment of dividends 
(1) A contract authorizing an at- 
torney to take such steps as may be 
necessary to obtain a transfer of 
stock and secure dividends due 
thereon, and providing that, in the 
event of death of the client, the at- 
torney should thereafter take such 
course with reference to the stock 
or money as should be prescribed by 
will or written directions left by the 
client, permits the relation and au- 
thomty of the attorney to continue 
after the death of the client -—Lewis 
v. Braun, 191 NB. 56, 356 DL 467. 


(3) The failure of the client to 
leave any will or wmtten directions 
az mentioned in such a contract does 
not show an intent on the part of 
the client to revoke the contract or 
make it terminable on hu death— 
Lewis ¥. Braun, supra. 
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clhient’s wife, who has been appoint~ 
ed administratrix after his death, to 
permit the attorney to use her name 
in conducting litigation to obtain the 
stock or dividends in no way revokes 
the attorney’s authority to act under 
the contract —Lewis v Braun, supra 


90. Cal—In re Mallory’s Hatate, 278 
P. 488, 99 CalApp 96 

Ind—Rainey v. Lafayette Loan & 
Trust & Co., 172 NH 128, 92 Ind 
App 844. 

Tex—Loden v. Fish, (Civ.App.) 20 
SW (2d) 208. 

6 CJ. p 675 note 4 


91. Ind—Rainey v Lafayette Loan 
& Trust Co, 172 ND 128, 93 Ind 
App 344. 

Okl—Spurr v. Pryor & Stokes, 230 
P. 267, 104 Ol 68. 

Tex—Loden v. Fish, (Clv.App.) 20 
S'W (2d) 208. 

92. OklL—Spurr v. Pryor & Stokes, 
230 P. 267, 104 Okl 68. 

Pa—Scranton Building Association 
v. Ranck, 5 Pa Co. 449. 

6 CJ. p 676 note & 

93. Lewis v. Canadian Pac. Ry. Co, 
(CCATI) 89 F(2d) 884—6 CJ. 
p 676 note 6. 


94 In re Agee’s Dstate, 252 P. 891, 
69 Utah 130, 50 ALR, 641. 


95. State ex rel National Surety Co. 
v. Superior Court of King County, 
CWash ) 41 P.(2d) 1338. 


96. Le Baron v. Moni, 167 A. 108, 
58 RL 3885. 


97. Ind—Rainey v. Lafayette Loan 
& Trust Co. 172 N.B. 128, 92 Ind 
App. 844. 
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§ 114. Dissolution of Partnership 


Dissolution of a firm or partnership of lawyers does 
not terminate the relation and obligation of the partners 
to clients who have previously engaged the partnership 
to represent them. 

The dissolution of a law firm does not terminate 
the relation or obligation of the partners to pre- 
éxisting firm clients, and the latter may look to 
either one or all of the partners for the perform- 
ance of the duties growing out of the relation of 
attorney and client.98 Such dissolution has refer- 
ence to new business to be undertaken and does 
not affect engagements already made, at least so 
far as their clients are concerned.99 


The client, however, is entitled to select the part- 
ner he desires to continue his suit, as long as the 
lien of the firm is preserved,! and, if the dissolu- 
tion results in the formation of a new firm com- 
posed in part of the old members, the client 1s not 
bound to go on with the new firm,’ but, m such a 
case, it becomes incumbent on the client to give 
notice of his intention to make a change, if he 
wishes to avoid liability for services thereafter 
rendered by the new firm.’ 


§ 115. Insanity 


Insanity either of the clilent or the attorney Is usual- 

ly held to terminate the relation of attorney and client. 
The insanity of a client operates to terminate the 
relation of attorney and client;4 and the mere fact 
that a party becomes insane while he is indebted 
to the attorney who was at the time representing 
him with respect to his property interests does not 


Okl —Spurr v Pryor & Stokes, 280 P.;98. Ky—Macpherson 
Ber, 203 SW. 744, 180 Ky 778 
Pa —McConnell v. Hall, 61 Pa Super | Iowa-Orwig v. Chicago, R L & P. 


207, 104 OkL 68. 
6 CJ p 676 note 7. 


583. 
Ferson employing attorney for an-/ ¢ CJ. p 676 note 9. 
other’s defense.-—Spurr v Pryor & 
Stokes, 230 P. 267, 104 OklL 68. 


96. Ky.—Macpherson v. SBacon’s 
Hzx’r, 203 S.W. 744, 180 Ky 1778 
Mo —Powell v. Roberts, 92 8 W. 752, 

116 Mo.App 629 
6éCJ p 629 note $2, p 676 note &. 


Mesponsiblliity for collections after! per. 5838. 
Gissolution 


676 note 10 


Where a firm of attorneys took a 
note for collection, and obtained 
judgment on the note, and dissolved 
partnership before collecting the 
judgment, one member of the firm 
was liable to the client for the 
amount collected on the note after 


$48, 198 Cal 183. 
IlL—Joost v. 
548. 


the other member and converted by 
the latter to his own use—FPowell v. 
Roberts, 92 S.W. 753, 116 Mo.App. 


629. 191 Masa. 96. 
Dissolution of partnership client see/ 7. 
supra § 113. 77 Neb. 446. 
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Ll. Little v. Caldwell, 86 P 107, 101 
Cal. 558, 40 AmSR. 89—6 CJ. p 


2. McConnell v. Hall, 61 Pa Super 


3 McConnell v. Hall, 61 Pa Super 
588—McConnell v, Hall, 61 Pa S8u- 


4 Cal— Sullivan v. Dunne, 244 P. 
Racher, 


N 'Y¥—Merrntt v Merritt, 50 N.Y.S 
604, 27 App Div 208. 
6 CJ. p 676 note 16. 


the dissolution of the partnership by|5. State v. Second Judicial Dist. Ct, 
75 P 616, 30 Mont. 8. 


@ McKenna v. Garvey, 77 N.E. 783, 


Corson v. Lewis, 109 N.W. 736, 
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give that attorney the right per se to appear as 
such for the guardian or admmistrator appointed 
who, by reason of such appointment, becomes re- 
sponsible for the estate and the proper conduct of 
its affairs5 However, in the absence of any other 
adjudication of insanity than commitment to a hos- 
pital, there being no guardian, it has been held 
that the relation continues in full force as to all 
matters included in the original contract.§ 


Insanity of the attorney rendering him unable to 
perform the services required of him termunates 
the relation.? 


§ 116. Termination of Controversy 


In the absence of the clilent’s acquiescence to a fur- 
ther continuance of the relation, the relation of attorney 
and client is terminated by a final termination on Its 
merits of the controversey or Irtigation in which the at- 
torney was acting, HW the purpose or object of the em- 
ployment Is thereby completely accomplished or ended; 
but, if it Is not, the relation may continue thereatter In 
so far as Is necessary. 


If 1t completely accomplishes or ends the object 
or purpose of the attorney’s employment, the rela- 
tion of attorney and client and the authority of the 
attorney are terminated by a final determination on 
its merits of the controversy or litigation in which 
the attorney was acting,® unless the client has con- 
sented to, or acquiesced in, a further continuance 
of the relation.2 Hence, in particular cases the 
relation of attorney and client and the authority 
of an attorney have been held terminated by an 
executed compromise or settlement,)9 the recon- 
ciation and resumption of marital relations by the 
parties to a divorce suit,4 or a dismissal,!2 or a 


Bacon’s;& Aris.—Morgan v, Krook, 283 P. 
287, 86 Ar 188 


Ve 


Ry. Co, 250 N.W. 148, 217 Iowa 
521, 90 ALR 3258 
Tex—Hamilton v. Hamilton, (Civ 
App) 235 SW. 69, dismissed for 
want of jurisdiction. 
Uiesh—Sandall v. Sandall, 198 P. 
1093, 57 Utah 160, 15 ALR 630. 
6CJ p 678 note 66. 


9 Ill—Watson v. Trins, 274 Til App. 
379 

Iowa—Orwig v. Chicago, R I & P. 
Ry Co, 250 NW. 148, 217 Iowa 
521, 90 ALR 2658. 


148 Dl App./io. Dooley v. Dooley, 9 Lea (‘Tenn.) 
806. 


11. Ala—Bell v Bell, 108 So. 8765, 
214 Ala 578, 465 ALR. 935. 

N Y.—Conklin vw Conklin, 194 N.Y.S. 
685, 201 AppDiv. 170. 


12. Johnson v. Gerald, 118 So 447, 
216 Ala 681, 59 ALR. 848—Bell 
v. Bell, 108 So. 375, 214 Ala. 578, 45 
ALR. 985—6 C.J. p 678 note 64. 


Dismissal or abandomment of suit 


947, 
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nonsuit.13 

The mere determination of the controversy or 
litigation does not of itself, however, bring an end 
to the relation of attorney and client if there has 
not been a final determination on the merits,14 or 
the purpose or object of the employment has not 
been completely accomplished or brought to an 
end.15 Accordingly, it has been held that a dis- 
nussal of the case other than on its merits does 
not terminate the relation, where the attorney has 
been employed to attain a final adjudication on the 
merits.16 

Rendition and entry of judgment. On the as- 
sumption or presumption that an attorney employed 
for purposes of litigation is usually employed to 
conduct 1t to judgment and no further, it has often 
been laid down, as a general common-law rule, that 
the relation of attorney and client and the author- 
ity and powers of the attorney cease or terminate 
on the rendition and entry of final judgment in the 
suit.17 This rule, however, is usually held not to 
prevent the relation from continuing during the pe- 
riod after the judgment is rendered but before it 
becomes final;48 and in actual practice or applica- 
tion the rule 1s much modified or disregarded in that 
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it is ordinarily applied only where the judgment has 
the effect of fully accomplishing or ending the pur- 
pose or object of the attorney’s employment.19 


Consequently, while there is no doubt but that 
the rendition and entry of final judgment terminates 
the relationship of attorney and client and the au- 
thority of the former where the purpose or object 
of the employment is thereby accomplished and 
nothing further remains to be done,?9 it is equally 
well settled, as will be seen in sections 93-99 su- 
pra, that the mere rendition and entry of judgment 
does not of itself terminate the relation, so as to 
preclude the attorney from thereafter taking such 
steps or action as may still remain necessary to 
accomplish the purpose or object of the employ- 
ment. As a defense attorney, generally, has no 
further steps to take after final judgment in order 
to accomplish the purpose of his employment, there 
are many cases which have said or held that his 
situation is to be distinguished from that of plain- 
tiffs attorney, who has recovered a favorable judg- 
ment which he may enforce or collect (supra §§ 
96, 99), and that the relation and authority of a 
defense attorney always terminates on the rendi- 
tion and entry of final judgment.21 Even the re- 


by olient terminates the relation of; necessary to authomze him to ask); 1&8 Cal—Carpenter v State Bar of 


attorney and client and the attor-/| for 


113 So. 447, 216 Ala 681, 59 ALR/16 ALR. 423 
848. 17. 
13. Hoffman v Cage, 31 Tex 595. 


California, 292 P 450, 210 Cal 620 

Mo—Noell v. Chicago & E I Ry 
Co, (App) 21 SW (2d) 987, cer-| 740 
tiorarl denied Chicago & E I Ry 
Co. v Noell, 60 SCt 465, 281 US 
766, 74 LEd 1174. 


18. Kan—Tsdd v Rhodes 193 P. 
894, 108 Kan. 64,16 ALR 423 
Ky —Macpherson v Bacon's Ex’, 
208 SW. 744, 180 Ky 1773 

Wis—Hegel v George, 239 NW 862, 
218 Wis 327, rehearing denied and 
mandate amended 261 N.W, 14, 218 
Wis. 827 


16. Kan—Todd v. Rhodes, 198 P 
894, 108 Kan 64,16 ALR 423. 

Mo—Noell v Chicago & E I Ry 
Co, (App.) 31 SW.(2d) 987, cer- 
tiorarl denied Chicago & E I Ry 
Co v. Noell, 50 S.Ct. 465, 281 U.S 
766, 74 L. Hd 1174 


Dismissal due to neglect or illness 
of 


262 NY. 696. 


App 68. 


60 SD 805. 


attorney 
“Tf an attorney is employed to en- 
deavor to attain a certain result and 
through some accident or inadvert- 
ence, or even through neglect or 


oversight on his part, an order is 209 S.W. 200. 


made dismissing an action brought] Utah—Sandall vy. Sandall, 
1098, 57 Utah 150,15 ALR 620. 
be said that a new employment is/« CJ. p 652 note 80, p 672 note 60. 


by him for the purpose, it cannot 


its reinstatement"—Todd v 
ney’s authority —Johnson v. Gerald,| Rhodes, 198 P. 894, 895, 108 Kan 64, 


Cal—Spencer v. Barnes, 43 P. 

(2d) 847, 6 Cal App (2d) 85 

14 Cal. t State Bar of| Jowa--Dugan v Midwest Cap Co, 
iw Ae 989 NW. 697, 218 Iowa 751—Scott 

v Scott, 156 N.W. 834, 174 Iowa 


Kan —Todd v. Rhodes, 198 P. 894, 
108 Kan 64,16 ALR 433 

Miss —Dennis v. Jones, 31 Miss 6086 

N Y¥—Weiner v. Jones, 279 NYS 
799, 246 App Div 17—Kalmanowits 
v Kalmanowitz, 95 NYS 687, 108 
App Div. 296—Ohliquist v Nord- 
strom, 357 N.YS 711, 1438 Misc | 49, 
502, affirmed 261 NYS 1089, 2388 
App Div. 766, affirmed 188 NB. 125, 


Ohio —Boldt v Baker, 18 Ohio App. 
125—Reynolds v. Reynolds, 12 Ohio 


Okl —Okmulgee Northern Ry Co v. 
Oklahoma Salvage & Supply Co, 
271 P 167, 183 OkL 64 

§C—Foxrworth v Murchison Nat. 
Bank, 184 SD 428, 186 SC 458 

§D—Sohn v. Flavin, 244 NW. $49, 


Tex—Rupert v Brook Mays & Co, 
(Civ App.) 299 SW 474—Hamilton 
v. Hamilton, (CivApp) 225 SW 
69, dismissed for want of jurisdic- 
tion—Kents v. Kents, (Civ App.) 


California, 292 P, 450, 210 Cal 520 
Mo—Sonthern Surety Co. v. Young, 
198 SW. 476, 197 MoApp. 640. 
Tex—Kentz v. Kents, (Civ App ) 209 

S.W. 200. 


ages expiration of time for rehear. 

An attorney representing plaintiff, 
on an appeal from a judgment in the 
latter’s favor, continues to have au- 
thority to represent plaintiff after 
affirmence until such order has be- 
come final by the expiration of the 
time for a rehearing —Carpenter v 
State Bar of Califormia, 292 P. 450, 
210 Cal. 520. 


Ohilquist v. Nordstrom, 257 N Y 
S 711, 148 Mise 602, affirmed 261 
NYS. 1039, 238 App Div. 766, af- 
firmed 188 NH. 125, 262 NY. 696 
—€§ CJ. p 652 note 3L 


20. Iowa—Scott v. Scott, 156 N.W 
834, 174 Iowa 740. 

Utah—Sandall v Sandall, 198 P 
1098, 567 Utah 160,15 ALR 620. 


Divorce decree awarding custody 
of child terminates the employment 
of plaintif?s counsel, where plaintiif 
already has possession of the child 
and nothing further remains to be 
done to carry out the decree.—Scott 
v Scott, 156 NW. 834, 174 Iowa 740 


a1. Iowa—Orwig v. Chicago, R. I 
& P. Ry. Co, 250 NW. 148, 217 
Iowa 621, 909 ALR 358—Dugan v. 
Midwest Cap Co, 239 NW. 697, 213 
Iowa 751—Owen v Smith, 136 N 
W. 119, 155 Iowa 463. 
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lation of such an attorney, however, has been held 
to continue past the rendition of judgment to the 
extent deemed necessary to accomplish the purpose 
of the employment.?4 


While the authority and relation of an attorney 
can always be extended after final judgment with 
the consent or acquiescence of the client,2? a re- 
employment of the attorney with respect to a dif- 
ferent matter does not extend his relation with 
respect to the litigation in which final judgment 
has been rendered, although the subject matter of 
the two cases bears some apparent relation to each 
other.*4 


§ 117. Termination for Other Reasons 


Practically any circumstance or event which puts an 
end to the subject matter of the employment, including 
a transfer or disposition thereof, or which renders [t Im- 
possible for the attorney properly or ably to serve his 
client, terminates the relation of attorney and client. 


Practically any circumstance or event which puts 
an end to the subject matter of the employment,?5 
or which renders it umpossible for the attorney 
properly and ably to serve his client or discharge 
his duties,“ terminates the relation of attorney and 
client. 


Accordingly, the relation has been held terminat- 
ed by the transfer or disposition of the subject 
matter of the employment,*’ or the attorney's ac- 
quisition of an interest or position which causes 
his interests or duties to be adverse to, or in con- 
flict with, the interests of the client ,28 and the 
attorney’s permanent removal from the state also 
has this effect,*® although, it seems, not without an 
order of substitution.®® 


Ky —Macpherson v. Bacon’s Eix’r, 
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26. United States Savings Bank v | 3l1. 
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§ 118. Notice to Appoint Another Attorney 


Under etatutory provisions to that effect, if an at- 
torney representing a party to a pending cause dies, is 
disabled, or ceases to act as such, rt may be necessary 
to give such party notice to appoint another attorney 
or appear in person before further proceedings can be 
taken in the cause. 


Under statutory provisions to that effect, if an 
attorney representing a party to a pending cause 
dies, is disabled, or ceases to act as such, it may be 
necessary to give such party notice to appoint an- 
other attorney or else appear in person before fur- 
ther proceedings can be taken in the cause ;?1 and 
if there are several parties represented by the de- 
ceased or disabled attorney, each must be notified.32 
Such statutes do not, however, embrace a case 
where an attorney merely withdraws or resigns, and 
refuses to proceed further with the litigation, as 
the words “ceases to act as such” do not cover 
such a situation ;38 and notice to appoint 1s clearly 
unnecessary where the party enters his appearance 
m person at the same time the attorney enters his 
withdrawal 84 Also, there is no disability requir- 
ing the giving of notice to appoint another attorney 
simply because the insurance company which has 
engaged the attorney to represent insured defend- 
ant has been placed in liquidation, as the attorney 
is not thereby removed or relieved of his duty to 
continue to represent defendant.35 


If after due notice has been given to appoint a 
new attorney the party neglects to do so, it has 
been held that notice of any subsequent proceed- 
ings in the action may properly be given such party 
personally 36 


Cal—Unwin v. Barstow-San An- 


203 SW. 744, 180 Ky 773 

Mo —Crews v Bogy, (App) 285 SW 
549 

WN Y—International Ry Co v. Pick- 
arski, 186 NYS 319, 114 Misc. 349, 
affirmed International Ry Co. v. 
Piekarski, 191 NYS 982, 199 App 
Div 96538 

Okl —Okmulgee Northern Ry. Co. v 
Ohlahoma Salvage & Supply Co, 
271 P 167, 183 Okl 64 

Tex—TIupert v Grook Mays & Coa., 
(Civ App.) 299 SW. 474 

Utsh—Sandall v. Sandall, 193 P. 
1098, 67 Utah 160, 15 ALR. 620. 

€ CJ p 678 note 61. 

#2. Kissick v. Hunter, 39 A. 83, 184 
Pa 174 


a3. Orwig v Chicago, R I & P. Ry. 
Co., 250 NW 148, 217 Iowa 521, 90 
ALR. 258, 

24 Sendall v. Sandall, 193 P. 1093, 
57 Utah 150,15 ALR 620. 


85. Pierson v Lloyds Firat Mortg 


Pittman, 86 So 567, 80 Fla 423—6 
CJ p 676 note 11 


27. Pierson v Lioyds First Mortg 
Co, 268 NYS. 611, 239 App Div 
790—6 CJ p 655 note 638, p 678 
notes 67, 68 


Appointment of a receiver for a 
judgment creditor appearing of rec- 
ord revokes the power and authority 
of the creditor’s attorney of record 
to satisfy the judgment.—PFierson v. 
Lioyds First Mortg Co., 263 N Y.S. 
611, 239 App Div. 790. 


23. Fla—vUnited States Savings 
Bank v. Pittman, 86 So. 567, 80 F'la. 
433. 

Mo.—State v. Bersch, 207 S.W. 809, 
276 Mo 897. 

6CJ. p 676 note 13. 


20. Hommedieu v Stowell, 18 Abb. 
Pr(NY) 3836—6 C.J. p 676 note 
14, 


tonio Oil Co, 172 P 682, 36 Cal 
App 608 

N Y—Heller v. Alter, 355 NYS 627, 
143 Mise. 10, reversed on other 
grounds 257 NYS. 391, 148 Misc 
788 

6CJ p 676 note 20 


3a Hickox v. Weaver, 15 Hun (N. 
Y) 376. 


33s. Cal—De Recat Corporation v 
Dunn, 242 P 936, 42 ALR 1343, 
197 Cal. 787 

Utah —Van Cott v. Wall, 178 P 43, 
58 Utah 2832. 

Wash—McInnes v. Sutton, 77 P 736, 
85 Wash 384. 

6 CJ. p 676 note 22. 


3& 6Unwin v. Barstow-San Antonio 
Oil Co., 172 P 622, 36 Cal App. 508. 


35. Heller v. Alter, 257 NYS. 391, 
143 Mise 783, reversing 255 N.YS 
627, 143 Mise 10 


Co, 263 NYS. 611, 289 App Div |30. Faughnan v. Elizabeth, 33 A 212,|36. Hoffman v. Rowley, 13 Abb Pr 


790—6 CJ. p 673 note 66. 
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¥F. CHANGE AND SUBSTITUTION OF ATTORNEYS 


§ 119. Right to Change Attorney 


The client ordinarily has the right to make a change 
or substitution of attorneys at any stage of the proceed- 
ings, unless It will unduly prejudice the other party or 
interfere with the administration of Justice, and, where 
the attorney has become deceased or disabled, it may be 
his duty to do so. 


The right of a client at any time to discharge an 
attorney so as to revoke his authority and ter- 
minate the relation (see supra § 109) includes the 
right to make a change or substitution of attorneys 
at any stage of the proceedings?” either with,®8 
or without,?9 cause, and although the client may 
have been improperly influenced in taking the ac- 
tion by the attorney whom he wishes to substitute.4° 


This right, however, is not so absolute that its 
exercise may not be denied where it will unduly 
prejudice the other party or imterfere with the 
administration of justice.“1 


On the death, withdrawal, or discharge of his at- 
torney of record a litigant must promptly engage 
another unless excused therefrom by ignorance of 
the facts requiring it, in which case he must act 
promptly on discovery of the facts.*4 


As shown in § 109, supra, a contingent fee con- 
tract ordinarily does not prevent a client from 
discharging the attorney in order to substitute a 
new one; and even where there 1s a statute mak- 


97. In re Hardenberg’s lJstate, 
(Cal) 57 P.(2d) 914—Cassetta v 
Del Frate, 2 P.(2d) 538, 116 Cal. 
App 2565. 


After briefs are on file and case is 
ready for calendar.—In re Harden- 
berg’s Hatate, (Cal) 57 P.(2d) 914. 


33. U.S—Woodbury v. Andrew Jer- 
gens Co, (CGANY.) 69 F.(4d) 
49—Woodbury v Andrew Jergens 
Co, (DCN.Y.) 87 F (2d) 749. 

Cal—In re Scott, 271 P. 906, 205 
Cal. 525—Kirk v. Culley, 261 P. 
994, 202 Cal 601. 

Fle.—Wilhelm v South Indian River 
Co, 124 So 729, 98 Fla 970—U §&. 
Savings Bank v. Pittman, 86 So. 
567, 80 Fla 428. 

Til—Conlan v Sullivan, 280 Ill App. 
$32—Regan vy. Chicago, M. & 8t P. 
Ry Co, 304 DApp 116. 

Ky.—Hubbard v. Goffinet, 70 SW. 
(2d) 671, 263 Ky. 779—Bright v. 
Turner, 265 SW. 627, 205 Ky 188 
—Gordon v. Morrow, 218 8.W. 258, 
186 Ky. 713 

Minn —Lawler v, Dunn, 176 N.W. 989, 
145 Minn 281. 

Mo.—Allen v. Fewel, 87 8.W.(2d) 1432. 

N Y—Matter of Lydig’s Will, 187 N. 
HD 298, 262 NY. 408—Application 
of EKrooks, 178 NE. 548, 257 N.Y. 
829——Robinson v. Rogers, 148 NB. 
647, 2837 N.Y. 467—Martin v. Camp, 
114 NB. 46, 219 N.Y. 170, LRA. 
19177 402—McAvoy v. Schramme, 
264 NYS. 181, 288 App Div. 226, 
affirmed 187 N.E. 691, 268 N.Y. 548 
—Lynn v. Agnew, 166 N.YS. 274, 
179 App Div 305—Bloom v. Irving 
Trust Co, 272 NYS 687, 152 Mise 
50—Lewy v Union Ry. Co. of New 
York City, 272 N.Y.8S. 128, 151 Misc. 
124—In re Makames, 266 NYS. 
S11, 148 Misc. 759, reversed on 
other grounds 265 N.Y S. 515, 288 
App Div. 534—In re Dmscoll, 228 
NY.S 385, 181 Misc. 618—Tuitle 
Guaranty & Trust Co. v Uniform 
Fubrous Tale Co, 215 NYS 437, 
127 Misc 183—Friedman v Muind- 
lin, 155 N.¥.S 295, 91 Misc. 478. 


Or.—Teser v. Barlow, 192 P. 394, 97 
Or. 410. 


(2d) 671, 268 Ky 779—Gordon v. 
Morrow, 218 SW 268, 186 Ky 7138 


Ri—Lake v Winfield Fuller Co, 173| Minn —Lawler v. Dunn, 176 N.W. 989, 


A. 119, 64 RI. 858 


145 Minn 281, 


Tenn —Spofford v. Rose, 287 SW. 68,|; Mo—Anderson v. Taylor, 227 8S.W. 


145 Tenn. 688. 


84. 


Wis—Fidelity & Deposit Co. of|N Y—In re Weitling, 194 NH 401, 


Maryland v Madson, 281 NW. 170, 
201 Wis 609, 70 ADR 882, 
6 C.J. p 676 note 24. 


39. U.S—Woodbury v. Andrew Jer- 
gens Co, (CCANY.) 61 F (2d) 
786, certiorari denied Berenson v. 
Woodbury, 53 SCt. 659, 289 U.S. 
740, 77 Ld. 1487—Cooper v. Mo- 
Nair, (DC.Fla) 49 F (2d) 778— 
Binsfield v. Jobnson, (DC Mont.) 6 
EB Supp 29—Hverett, Clarke & 
Benedict v. Alpha Portland Cement 
Co, (NY.) 225 EF. 981, 141 CGA. 
55 

Ark—Johnson v. Missouri Pac R. 
Co., 288 SW 699, 149 Ark. 418— 
St. L,I M & 8S Ry Co. v. Hays 
& Ward, 195 S.W. 28, 128 Ark 471 
—8t. L, I M &S Ry. Co. v. 
Blaycock, 175 SW. 1170, 117 Ark 
504, Ann.Cas1917A 6568 

CaL—0O’Connell v. Superior Court in 
and for City and County of San 
Francisco, 41 P (2d) 384, 3 Cal (2d) 
418, 97 ALR. 918—In re Ca- 
gaureng’s Hatate, 36 P (2d) 1069, 1 
CaL(2d) 712—Scott v. Superior 
Court, 271 P. 906, 205 Cal. 525— 
Kelly v Smith, 268 P. 1057, 204 
Cal. 496—Eirk v Culley, 261 P. 
994, 202 Cal §01—Todd v. Superior 
Court, 184 P. 684, 181 Cal 406, 7 
ALR 988—Gill v. Southern Pac 
Co, 161 P. 1153, 174 Cal. 84—Cas- 
seta, v. Del Frate, 298 P. 55, 118 
CalApp 297—<Atchison v. Hulse, 
290 P 916, 107 CalApp. 640—Mc- 
Kelley v. Turner, 273 P. 1101, 96 
Cal App. 292—McMunn vy. Lehrke, 
155 P 478, 29 CalApp 298. 

Fla—United States Savings Bank v. 
Pittman, 86 So. 567, 80 Fla 428. 

Tii—Conlan v Sullivan, 280 Ill App. 
8382—Regan v. Chicago, M & St 
FP. Ry. Co, 204 DllApp. 115 

Ky.—Hubbard v Goffinet, 70 8S.W. 
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266 NY. 184, reversing 275 N Y. 
8S. 978, 242 AppDiv. 8238—Matter 
of Lydig’s Will, 187 N.B 298, 262 
NY. 408—McAvoy v. Schramme, 
264 N.YS 181, 288 AppDiv. 226, 
affirmed 187 NH 691, 268 NY. 648 
~~In re Liebergall, 178 N Y.S. 857, 
189 App Div. 681—Lynn v. Agnew, 
166 N.YS 3274, 179 App.Div. 305— 
In re Montgomery's Estate, 282 N. 
YS. 741, 156 Misc. 588—In re Dix’s 
Estate, 259 NY.S 449, 144 Muse. 
494—Title Guaranty & Trust Co. 
v. Uniform Fibrous Tale Co., 315 
NYS. 487, 127 Misc 183—Fried- 
man v Mindilm, 155 NYS 2965, 91 
Misc 478—-Hoffman v. New York & 
Queens Dlectmce Light & Power 
Co, 286 N.YS. 685—In re Tim- 
merscheidt’s Dstate, 180 N.Y S. 269. 

Okl—White v. American Law Book 
Co, 283 P 426, 106 OkL 166 

Tenn—Spofford v. Rose, 2837 SW. 
68, 145 Tenn. 688. 

Wis—Fidelty & Deposit Co. of 
Maryland v. Madson, 281 NW. 170, 
201 Wis. 609, 70 ALR 882, 

6 C.J. p 677 note 25. 


40. In re Hardenberg’s Hstate, (Cal ) 
57 P (2d) 914. 


41. US.—Binsfield v. Johnson, (DC. 
Mont) 6 F Supp 29 

Cal—Flynn v. Fink, 218 P. 716, 60 
CalApp 670 


Litigants have not an absolute 
right to insist on a change of coun- 
sel where such a change requires a 
continuance in order that the case 
may be properly prepared for trial. 
-——~Flynn v. Fink, 218 P. 716, 60 Cal. 
App. 670. 


42. Davis v. Cox, (TexCiv App.) 4 
8S 'W (2d) 1008, 


7 C.J.8. 


ing it lawful to enter into a contract giving the 
attorney an interest in the subject matter of the 
suit as his fee and providing that neither party 
shall compromise or dispose of the suit without the 
consent of the other, such a contract does not pre- 
vent the client from employing a new attorney to 
prosecute the suit where the original attorney dies 
or fails or refuses to act.4% 


§ 120. Consent of Attorney and Client 


A change or substitution of attorneys can be ef- 
fected by the mutual consent of both attorney and client; 
but the consent of the client is always necessary. 

Where both the attorney and client have consent- 
ed to a substitution or change of attorneys, the 
change can be effected without a formal adjudica- 
tion by a record entry or order showing the con- 
sent and substitution,“4 particularly where a stat- 
ute provides that an attorney may be changed on 
consent of both client and attorney filed with the 
clerk or entered on the minutes ,#5 and for many 
purposes the substitution and appointment of a new 
attorney has been regarded as complete and effec- 
tive from the date the parties actually consented 
thereto, although it was not filed of record until 
some subsequent time.*6 


A change or substitution of attorneys can be 
made only with the consent of the client;4? and tf 
the attorney has been engaged to represent several 
clients or parties they all must acquiesce or consent 
im order to effect the change,*® even if it is sought 
only to the extent of having a new attorney to rep- 
resent the interests of the one party who desires 
it.49 It has also been held that, after a client has 
assigned his interest in the subject matter, he can- 
not obiain a change of attorneys against the wishes 


43. Nix v. Lancaster & Wight, 3 La.,50. Scott v. Donahue, 269 P. 774, 93 


App 402. Cal App 256. 


4 US—In re Goldstein, (CCAN | 6&1. 
YY) 48 F (2d) 698, certiorari denied 
Goldstein v EKlayes, 75 LHXd 776 


Co, 124 So. 729, 98 Fila. 970 
6CJ p 678 note 87. 


45. Sedarovich v. Paul, (Cal App.) 


$7 [al]. 
48. Sedarovich v. Paul, supra. 


App. 479—6 C.J. p 677 note 30. 


48. Cal—Scott vy. Donahue, 269 P. 
174, 98 CalApp. 256 

N ¥—Chappotin v Corcoran Realty 
Co, 165 N.Y.8 784. 

6CJ p 677 note $1. 


45. Chappotin v. 
Co., supra. 


denied Bulk 


Corcoran Realty 


Wash. 503. 
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Fratessa v. Superior Court in 
and for Los Angeles County, 13 P. 
(2d) 544, 126 Cal App. 3732. 


145 Tenn. 583—6 C J. p 677 note 26. 


&3. In re Liebergall, 178 NYS 857, 

189 App Div. 681—In re Dix’ Hs-| Beason for rule 
60 P.(2d) 871—6 CJ. p 678 note! tate 259 NYS. 449, 144 Mise 494— 
In re Mandelkorn’s Hstate, 165 N.|. . .; 
Y.S. 404, 99 Masc 168. 


47. Jacobson v. Ashkinase, 168 ND |S. US—vU. S v McMurtry, (D.C. 
647, 337 TIL 141, reversing 249 Il.| NY) 24 F.(2d) 145—The Flush, 

(CCA.N.Y) 277 F 265, certiorari 

Oil Transports v. 
Thompson, 4% §.Ct, 184, 257 U.S 
657, 66 L Hd. 421. 

DC—Kellogg vy Winchell, 51 App.D 
C. 17, 2738 B. 745, 16 ALR, 1159 
Waesh—State v. Superior Court for 

Pierce County, 7 P.(2d) 604, 166 
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and opposition of his assignee ;59 and, after the real 
party in interest has been substituted m place of 
the person who originally commenced the action, 
the latter has been held not entitled to a substi- 
tution of the attorney employed by him;5! but the 
original client has been held entitled to make a 
substitution, notwithstanding its resistance by a per- 
son claiming to be the assignee of the interests of 
such party, where there is a controversy as to 
such assignment.52 


§ 121. Application and Order of Court 


Although an order of substitution Is unnecessary 
where the attorney has not appeared In a cause pending 
In court, or the new attorney is appointed for a new or 
different proceeding Independent from that for which the 
original attorney was employed, ordinarily, if the sub- 
stitution of an attorney of record in a pending cause, 
for the purpose of further proceedings therein, cannot 
be accomplished by consent, application must be made 
to the court and a formal! order of substitution obtained. 


Although a court order is neither necessary nor 
proper where there is no court proceeding pending 
in which the attorney appears as attorney of rec- 
ord,58 ordinarily, if the parties do not consent there- 
to, a change or substitution of an attorney of rec- 
ord in a pending cause can be fully and effectually 
accomplished for all purposes only by an order of 
substitution obtained on proper application to the 
court in which the proceeding 1s pending;54 and 
notice to the original attorney that he has been 
discharged and another been appointed is not, with- 
out a court order, sufficient to remove the old, and 
substitute the new, attorney as attorney of record.55 
This rule is not an absolute one, however, and the 
necessity for a formal substitution may be dispensed 
with, where the authority of the new attorney has 
been recognized by all concerned and he has been 


Wis—Bidelity & Deposit Co. of 
Maryland v Madson, 281 N.W. 170, 
201 Wis. 609, 70 4.L.R. 882. 

6 CJ. p 678 note 89 


perlor Court for Pierce County, 7 P. 
(2d) 604, 166 Wash. 6503. 


“An order of court is requisite 
because of the great confu- 
sion which would arise from per- 
mittiing a party to change his attor- 
ney at will, so that the court could 
never know when the cause was 
legitumately before it.’”—U. S. v. Mo- 
Murtry, (D.CN.Y.) 24 F.(2d) 146, 
146. 


55 U.8.—U. &. v. McMuriry, supra. 

Wash—State v. Superior Court for 
Pierce County, 7 P.(2d) 604, 166 
Wash 6502. 

6 C.J. p 678 note 40. 
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permitted to appear without objection,5¢ or where 
the attorney of record has abandoned the case5? 
or become unable to act;58 and for the purpose of 
binding the parties, the authority of the old attor- 
ney is often treated as terminated, and that of the 
new attorney as commencing, before a formal sub- 
stitution has been effected 59 


An application for a substitution of attorneys is 
properly made by way of motion on behalf of the 
client.60 However, the attorney himself may make 
such a motion where he has been notified of his 
discharge by the client but the latter has failed to 
follow his notice by a motion for substitution ;62 
and where the attorney who has appeared for a 
party is legally incapacitated to do so, but the ap- 
pearance is not void, the court of its own motion 
may compel a substitution of attorneys.® 


While an attorney of record who has abandoned 
the case need not be notified of the substitution of 
a new attorney,®3 a party making application for 
an order substituting an attorney must, ordinarily, 
give notice thereof to his attorney of record,® al- 
though no special method of giving notice is re- 
quired as long as a reasonable notice 1s given,®5 
and the necessity for such notice may be waived by 
the original attorney's presence and participation in 
the proceedings on the motion for substitution.66 
The attorney of record is the only one who can 
object to the substitution because of lack of notice, 
and the party himself cannot avoid responsibility 
for the acts of his new attorney on the ground that 
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the original attorney was not notified of the motion 
for substitution.67 | 


Where proper application has been made and no- 
tice given, the application is, ordinarily, allowed and 
a substitution ordered as a matter of course,®§ un- 
less 1t appears that some good reason exists which 
justifies the court in refusing to make the order.® 
Mere delay resulting in no prejudice to the attorney 
is not such laches as precludes the client from 
obtaining an order of substitution.70 


Court enhiled to order change. An order sub- 
stituting one attorney for another is merely an in- 
cident in the progress of a cause, and no such 
order can be made by a court in which no cause or 
proceeding is pending to which such order can re- 
late;71 but, where there is pending in the court a 
proceeding which 1s a mere continuation of another 
proceeding, the court may properly entitle an order 
of substitution in the prior proceeding.72 If an 
appellate proceeding is pending, the appellate court 
is the proper forum in which to obtam an order 
of substitution for the purposes of the proceedings 
in that court;’8 but if the substitution relates to 
matters not involved in the appeal, the order must 
be sought from the court in which such matters 
are pending,’4 and the appellate court may deny 
a motion for substitution without prejudice to 
its renewal in the trial court, where the cause 1s. 
to be reversed and the matter can better be dc- 
termined in the court below.’5 Also, it has beem 


56. US—In re Goldstein, (CCA.[63. Corbin v Howard, 215 P 920, 61,Cal—Flynn v Fink, 213 P 716, 60 


N.Y) 48 F (2d) 698, certiorari de-| CalApp 7165. 


Cal App. 670. 


nied Goldstein v. Elayes, 651 8.Ct 6 US—John Griffiths & Son Co v. Tenn —Spofford v. Rose, 237 SW 68, 


83, 282 US 879, 75 L Hd 776 


U.S, (CCA) 72 F (2d) 466 


145 Tenn 683 


Cal—In re Morgan’s Datate, 271 P Cal —Gill v. Southern Pac. Co., 161 6C.J p 677 note 29. 


762, 94 CaLApp 617. 


637, 96 Mise, 72 


SY. Corbim v. Howard, 216 P. 920 
61 CalApp 7165. 


5S. Wilhelm v. South Indian River 
Co, 124 So 729, 98 Fla 970 


66. 
58. In re Goldstein, (C.C AN Y.) ae $54 Ill 
EB (2d) 698, certioram denied Gold 


Wash 502 


27 Wash. 250. 


87L 


stein v. Klayes, 51 SCt 838, 282 u 67. Gill v Southern Pac Co, 161 
P 1158, 174 Cal 84. 


68 DC—SKellogg v. Winchell, 51 
App DC. 17, 278 F 746, 144 ALR 


8S. 879. 75 LEd 776—6 C.J p 678 
note 41 


60. U.S—John Griffiths & Son Co. yv. 
US, (CCAIIl) 72 F (2d) 466 
NY-—In re Ajello’s Hstate, 175 N 

YS 729 
6C.J p 679 note 52. 
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P 1158, 174 Cal 84 
N¥—Doerle v. Doerle, 159 N.¥.8.|-wash—state v. Superior Court for 
Pierce County, 7 P.(2d) 604, 166 


"16CJ p 679 note 538. 
65. Schultheis v. Nash, 67 P. 707, 


People v Sherwin, 188 NE 484, 


Ky—Gordon wv Morrow, 218 8S.W | 73. 
we 186 Ky 713 
Y—Bailey v. Coventry, 224 N.Y.S. 
17, 180 Mise 269 


70 In re Scott, 271 P 906, 205 Cal 
526. 


71. Cal—-In re Cazaurang’s Fare, 
86 P.(2d) 1069, 1 Cal (2d) 712 

N Y—People v Price, 187 Nii 2''8, 
262 NY 410—In re Cilento's L:- 
tate, 268 NYS. 714, 149 Mise 6.7 
-—In re Dix’ Estate, 259 NYS 449, 
144 Misc 494—In re Mandelkoru's 
ae 165 N.YS 404, 99 Muse 
68. 

6 CJ. p 678 note 42—15 C.J. p 1018 
26 [a]. 

72. In re Brown, 165 NYS 736, 178 
App Div. 558 

Cal—In re Cazaurang’s Estate, 

86 P(2d) 1069, 1 Cal(ad) 71°— 

Jacobus v. Jacobus, 282 P. 796, 208 

Cal. 562. 


a. U0 8 v McMurtry, (D.CN Y.)| Wis—Fidelity & Deposit Co. of|N Y—People v. Price, 187 NB 293, 


24 F (2d) 146 


63. Ledwith v. Rosalsky, 155 NE 


688, 244 NY. 406, reversmg 216 N | ° CJ: P 677 note 28. 
US—Tuppela v Mathison, (C | 75. Whitten v. Dabney, 154 P. 312, 
CA Alaska) 291 F 728, 
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YS 411, 217 App Div. 749, motion! 69. 
denied 157 NB 8658, 245 N.Y. 563, 


Maryland v. Madson, 281 NW. 170, 
201 Wis. 669, 70 ALR 882. 74, 


262 NY. 410 


In re Cazaurang’s Estate, 36 P. 
(2d) 1069, 1 Cal(2d) 712 


171 Cal. 621, 


7 CdS. 


held that an order to compel the attorney to turn 
over papers to the substituted attorney must be 
made in the court of original jurisdiction rather 
than in the appellate court.76 


Independent anu subsequent proceedings. No or- 
der of substitution is necessary to entitle the client 
to engage a new or different attorney for an ac- 
tion or proceeding which is entirely independent 
and separate from one for which the original attor- 
ney was employed;’” and after the proceeding for 
which the original attorney was employed has ter- 
muinated, resulting in a termination of his authority 
(supra § 116), the chent may engage or appoint a 
new attorney for mdependent or subsequent pro- 
ceedings without obtaining an order of substitu- 
tion.78 Consequently, where the authority of an 
attorney of record in the original suit terminates 
with the judgment, it is often held that the re- 
quirement of a formal substitution of attorneys 
applies only to changes and substitutions made be- 
fore, and not to those made after, judgment,’® 
and, therefore, that a party may employ a new at- 
torney to issue execution on a judgment, or to take 
any other proceedings for its enforcement, without 
a formal substitution of attorney.8® It has also 
been said that, as a scire factas is a new action 
requiring a new warrant of attorney, if an attorney 
different from the one in the original suit issues it, 
a rule and notice to change the attorney are not 
necessary.81 


Appellate proceedings are often regarded as new 
proceedings entitling a new attorney to appear 
therein without a formal order of substitution ,52 
but there are a few cases which appear to be the 
other way ;88 and if the original attorney has tak- 
en an appeal in accordance with his authority to 
do so, he cannot be changed in the appellate court 
without an order of substitution.24 Moreover, al- 


7e. In re Lydig’s Will, 187 NH 298, 


262 N'Y. 408. 679 note BL. 
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though a party may be entitled to take appellate 
proceedings by a new attorney without an order 
of substitution, it is proper and the better practice 
to have such an order made to avoid uncertainty.®5 


Reconsideration of motion. After a motion for 
substitution has been granted, it cannot be recon- 
sidered by a judge other than the one who granted 
it,86 but, if the judge who granted the order has 
subsequently resigned, he himself cannot reconsider 
1t.87 


Withdrawal of application. A party may, with- 
out an order of court, withdraw a motion to sub- 
stitute attorneys where he offers the opposite party 
his costs.88 This is said to be true, although the 
application for substitution has been referred, and 
a report has been made by the referee that a cer- 
tain amount is due,®9 but the contrary has also 
been held;9® and it has been held that the trial 
court may, in its discretion, refuse to permut the 
withdrawal of an application for substitution.9! 


§ 122. Terms, Compensation and Lien 


Although the order of substitution may be granted 
absolutely, particularly if the attorney has been guilty of 
misconduct, and it may contain a provision requiring the 
delivery of papers and property of the client to the lat- 
ter or the substitute attorney, the court may in Its dis- 
cretion subject the grant of the order to proper terms 
and conditions where necessary to protect the Interests 
of an attorney who has been gulity of no misconduct. 

Under proper circumstances, the court may, in its 
discretion, make the grant of an order of substitu- 
tion subject to such terms and conditions as are 
reasonable and just;9* but if the attorney has no 
lien or claim for services, the client is, ordinarily, 
entitled to an absolute order of substitution at 
will;93 and even where the attorney has a lien or 
a claim for fees or expenses, an unconditional sub- 
stitution may be directed if the application for sub- 


Wis 609, 70 ALR 832—6 CJ. p,88. Gardiner v. Tyler, 86 How Pr. 


(N 'Y.) 63, affirmed 6 Abb Pr.(N.S ) 


v7. Hastings v. Hastings, 288 N.Y.|82 Fidelity & Deposit Co. of Mary-| 3% 


8S. 179, 235 App Div. 897 


78. In re Mandelkorn’s Hstate, 165] &79 note 50 


land v Madson, supra—6 CJ. p|90. Matter of Davis, 7 Daly (N.Y.) 
L 


N.Y S. 404, 99 Misc. 168—6 CJ. p|/83. Shuler v. Maxwell, $8 Hun 240,/91. Hudson v Brown, 35 P.(2d) 756, 


678 note 465. 

78 Title Guaranty & Trust Co v. 
YS. 487, 127 Mise 183—6 CJ. p 
679 note 46. 

Void judgment 


This is true, even though the entry Wis. 609, 70 ALR. 832. 
of judgment is void —Ward v. Sands,|g¢, Dinkin v. Stern, 265 N.Y.S. 188, 


10 Abb N Cas.(N.Y¥.) 60. 147 Misc. &27 


GO. State v. Gulick, 17 NJ.Law 435| 87. 


appeal dismissed 101 N.Y. 657—6 
C.J. p 679 note 49 


Uniform Fibrous Tale Co., 215 N.|& Kellogg v. Winchell, 61 App.D. 
Cc. 17, 273 BF 745,16 ALR. 1159 


85. WMidelity & Deposit Co of Mary- 
land v eases ase N.W. 170, 201 N Y.—Robinson v. Rogers, 148 N.E 


Dinkin v. Stern, supra. 
Simers v. Great HWastern Clay 


179 Wash. 32 


o% US—U S v. McMurtry, (D.CN. 
Y.) 24 F (2d) 145 

DC—Kellogg v Winchell, 51 App 
Dc. 17, 273 F 745,16 ALR. 1159 


647, 237 N.Y. 467, reversing Robin- 
gon v. Ferguson, 201 N Y.S. 941, 207 
App Div. 802, and motion demed 
Robinson v Rodgers, 148 N.E. 7328, 
287 NY. 625 

6 CJ. p 679 note 58. 


Sl. Fidelity & Deposit Co of Mary-| Products Co, 143 NYS. 1020, 83|}93 In re Hxposition Catering Co. 
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stitution is based on misconduct of the attorney 
which justifies the chent in discharging him.® 
Where both parties are to blame the discretion 
lodged in the court is even greater.°5 If, however, 
the attorney has a lien or a claim for fees or ex- 
penses, and the client brings no charges of mis- 
conduct against the attorney, but merely elects to 
exercise his absolute right to have a substitution, 
the court, before granting the substitution, may and 
should impose such terms and conditions as justice 
requires to protect the attorney.26 Under such cir- 
cumstances, it is usually regarded as necessary and 
proper that the substitution be conditioned on some 
adequate and proper provision for the payment or 
securing of the displaced attorney's fees®? or ex- 
penses,?8 or the preservation of any lien to which 


94% US—The Flush (CCANY) 
277 3 25, certiorari denied Bulk 
Ol Transports v. Thompson, 42 S. 
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he may be entitled,°9 even though the lien is for a 
general balance of account for services rendered in 
other cases as well as the one in which the sub- 
stitution is sought. 


If payment of fees is impossible in any given 
case, it will not be required,? but this fact must 
be shown by the party moving the discharge and 
substitution, and then it should appear that justice 
to the chent or attorney demands the change.® 


Surrender or delsvery of client's papers or prop- 
erty. Although the order of substitution may and 
should include an order for delivery of the plead- 
ings and papers in the case to the substituted attor- 
neys, if the displaced attorney is thereby protected 
in his rights,* yet, 1f the retaining lien of the orig- 


Fla —Vosges Syndicate v. Everglades Benedict v Alpha Portland Cement 
Club Co, 164 So. 881. 
Ky —Gordon v. Morrow, 218 8 W. 268, 


Co, (NY) 226 F 981, 141 CC.A. 
55. 


Ct. 184, 257 U.S 657, 66 L.Ed 421. 
N.Y —Matter of Dunn, 98 NE 914, 


205 NY. 398, Ann Cas19138H) 53¢— 


Hausvater v. Wikler & Duiamont, 
Inc, 277 N.Y.S. 810, 154 Mise. 655 
6 CJ. p 679 note 59 


05. Tuck v. Manning, 6 N.Y.S 140, 
68 Hun 465,17 NY Civ Proc 1765 


96 U.S—Woodbury v Andrew Jer- 
gens Co, (CCAN.Y) 69 F (2d) 49 
—Cooper v McNair, (DCFla) 49 
B.(3d) 778—U 8S v McMurtry, (D 
CNY) 24 F(2d) 1456—The Flush, 
(CC.ANY) 277 F 265, certioran 
denied Bulk O11 ‘Transports v. 
Thompson, 42 SCt. 184, 257 U.S 
667, 66 L.Ed 421—d2Hiverett, Clarke 
& Benedict vy. Alpha Portland Ce- 
ment Co. (N.¥.) 226 EF. 981, 141 
CCA. 656. 

D C—Kellogg v. Winchell, 51 App D 
C i7, 2738 F. 745, 16 ALR. 1169. 
Ky.—Gordon v. Morrow, 218 S'‘W. 2658, 

186 Ky 7138. 

N J —Marshall v. Romano, 158 A, 751, 
10 N.J Mise 118. 

N Y—Title Guaranty & Trust Co v. 
Uniform Fibrous Tale Co., 215 N. 
YS. 487, 127 Mise. 188—Friedman 
v. Mindlin, 155 N.Y.S 295, 91 Misc 
478—In re Timmerscheldt’s state, 
180 N.¥.8S 269. 

Wash.—Hudson v. Brown, 35 P.(2d) 
756, 179 Wash 33. 

6 C.J. p 680 note 60 


87. US—John Griffith & Son Co. v. 
UD 8s.. (CCATIL) 72 F(2d) 466— 
Woodbury v. Andrew Jergens Co., 
(CCANY) 69 B.(2d) 49—Wood- 
bury v. Andrew Jergens Co, (DC. 
NY) 387 F (2d) 749—U0 S v. Me- 
Murtry, (DCNY) 24 F (3d) 145 
—U. 8S. v 1,572 Cases of Liquor, 
(DCN.Y) 9 F Supp. 868—Everett, 
Clarke & Benedict v. Alpha Port- 
land Cement Co., (N.¥.) 225 B, 981, 
141 CCA 55 

DC.—KEellogg v. Winchell, 51 App. 
D.C. 17, 273 BF. 745, 16 ALR 1169. 


N.Y —Hofmann sv. 


186 Ky 718. 


Mich —Horvath v. Vasvary, 224 N.W. 


365, 246 Mich 281—Kellogg sv. 
Reid, 200 NW. 976, 229 Mich 160. 


N.Y—In re Weitlng, 194 N.£ 401, 


266 N.Y. 184, reversing 275 NYS 
978, 242 App Div. 828—Application 
of Krooks, 178 NB 648, 257 NY. 
$29, reversing In re Krooks, 245 N. 
YS 778, 280 AppDiv. 886—Haus- 
vater v. Wikler & Diamont, Inc, 
277 NYS. 810, 154 Mise. 655— 
Bloom v Irving Trust Co., 272 N Y. 
S 687, 153 Miac 60 


Tenn —Spofford v. Rose, 287 S.W. 68, 


145 Tenn 683. 


6 CJ. p 680 note 61. 


Where the attorney was employed 


on a contingent fee basis, he is not 
entitled to an order directing present 
payment, but only to an order that 
he shall be entitled to a len on the 
proceeds of the action, and to pay- 
ment therefrom, in an amount equal 
to the reasonable value of his serv~ 
ices as of the date he was supersed- 
ed by the new attorney —Bernstein 
v Suchoff, 274 N.Y.S. 586, 242 App. 
Div. 784—Bloom v. Irving Trust Co., 
272 N.Y.S. 687, 152 Misc. 50. 


9s. U8S.—The 


Flush (GCGANY) 
277 FI. 26, certiorari denied Bulk 
Oil Transports v. Thompson, 42 8. 
Ct 184, 257 US. 657, 66 LEG 421 
—Hiverett, Clarke & Benedict v Al-~ 
pha Portland Cement Co, (NY) 
2265 F 931,141 CCA 565 

New York & 
Queens Electric Light & Power Co, 
286 NYS 685 
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Thompson, 42 SCt. 184, 357 US. 
667, 66 L. Hd. 421—Hverett, Clark & 
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(24) 671. 

Mich —Horvath v, Vasvary, 224 N.W. 
£65, 246 Mich 231 

N Y—Bernatein v Suchoff, 274 NY. 
S 686, 242 AppDiv 784—Robinson 
v Rogers, 257 NYS 787, 286 App 
Div 1, motion demed 358 NYS 
1022, 286 App Div 782—~In re Lie~ 
bergall, 178 NYS 857, 189 App. 
Div 681—Lewy v. Union Ry. Co. 
of New York City, 272 NYS 123, 
161 Mise. 724—Progressive Mer- 
chants’ Co v. Elkat Realty Co., 244 
NYS 17, 186 Misc 682—Hofmann 
v. New York & Queens Dlectric 
Light & Power Co, 286 N 'Y.S. 685 
—-In re Timmerscheiit’s state, 
180 NYS. 269—In re Ajello’s Hs- 
tate, 175 NYS. 729. 

6 CJ. p 678 note 44, p 680 note 63. 


Attorney's failure to object to sub. 
stitntion 


Only 1f the attorney objects to sub- 
stituton will the court impress a 
lien in bis favor, and, 1f the attorney 
does not object to substitution but 
objects to having the value of his 
services determined on a motion to 
substitute, the motion will be grant- 
ed and the attorney’s hen will be re- 
garded as waived —In re Ajello's Es- 
tate, 175 NY.S 729. 


L Hudson v. Brown, 86 P (2d) 756, 
179 Wash. 332. 


2 Bryant v Brooklyn Heights R. 
Co, 72 N.YS 808, 64 App Div. 542. 


3. Curtis v. Richards, 40 P. 57, 4 
Idaho 484, 95 AmSR. 184. 


4. N.J—Marshall v. Romano, 158 A. 
751, 10 N J Misc. 113. 

N Y¥—Hausvater v. Wikler & Duia- 
mont, Inc, 277 N.Y § 810, 154 Misc. 
555—Friedman v. Mindlin, 155 N. 
¥.8 295, 91 Misc 478—Hofmann v. 
New York & Queens Dlectric Light 
& Power Co., 286 N.Y.S 6865. 

6 C.J. p 678 note 43. 
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inal attorney on the papers, pleadings, and property 
of the client is not properly satisfied or preserved 
and he is guilty of no misconduct, he is under no 
obligation, and cannot be required, to surrender 
them to the client or substitute attorney;5 nor can 
the order of substitution properly provide for the 
mspection of such papers by the substitute attorney 
while they are in the hands of the original at- 
torney.6 An appellate court, in which an order for 
the surrender of property or papers cannot prop- 
erly be made, may make an order of substitution 
without prejudice to, or interference with, any lien 
the attorney may have on the property or papers 
of his client.’ 


Determination of issues and fixing compensation 
or hen. Although, where the attorney objects 
thereto, the validity of a power of attorney and 
assignment to the attorney will not be determined 
on motion for the substitution of attorneys,® ordi- 
narily, if, on a motion for the substitution of at- 
torneys, a dispute or issue is raised as to facts 
which are essential to an ascertainment of what 
terms or conditions, if any, shall be zmposed on the 
granting of the order, the court itself may deter- 
mine such facts in a summary manner.?® 


Hence, if the fact of the attorney’s misconduct is 
in dispute, the court may determine the matter in 
the proceedings for substitution.10 However, if the 
charges made by the client in an affidavit filed in 
support of his motion are denied m detail by the 
attorney, the issue should not be determined on con- 
flicting affidavits alone, but the witnesses should be 
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produced in court;!! and, if this is not done, a find- 
ing of misconduct as a basis for compelling the 
attorney to surrender papers and property of the 
client without satisfaction or security for his lien 
is unjustified.12 

Similarly, where the amount due the original at- 
torneys is disputed, or the existence of their lien 
is controverted, the court may determine these is- 
sues in a summary manner,!8 or a reference to 
determine the amount may be ordered;!4 and the 
aid of a jury is not necessary, nor can it be de- 
manded as a matter of right.15 Not only may the 
court determine the amount due for services ren- 
dered in the action in which the substitution is 
sought, but, if it is sought to have the attorney 
surrender papers on which he has a general retain- 
ing lien for all services rendered, the court may 
fix the amount due for any services in other pro- 
ceedings or matters and require its payment before 
the papers are surrendered.16 However, the court 
has no power to fix the fees of an attorney for a 
receiver and order their payment, where the sub- 
stitution is sought in private litigation other than 
the equity receivership proceedings.17 

The substitution may be made before the fees are 
determined and paid, if proper provision is made 
for their subsequent ascertainment and the enforce- 
ment of payment when ascertained;1® and if the 
attorney, after notice, has failed to appear at the 
hearing on the motion for substitution, the grant 
of the motion without fixing the attorney’s fees 
1s not error, if the court retains jurisdiction of the 
matter and eventually determines the attorney's 


5. In re Weitling, 194 NB 401, 266 
NY. 184, roversing 375 NYS. 973, 
242 App Div. 828—Robinson v. Rog- 
ers, 148 NB. 647, 287 NY. 467— 
Hausvater v. Wikler & Diamont, 
Inc, 277 NYS. 810, 154 Miso 655 
— Bloom v. Irving Trust Co, 272 
N.Y 8S. 637, 162 Misc. 60—In re 
Makames, 265 N.YS. 611, 148 Misc 
769, reversing 265 NYS. 615, 2388 
App Div. 534—In re Ackerman’s 
Datate, 166 N.Y.S. 1080—€6 C.J. vp 
680 note 64. 


Insufficient security or preservation 

(1) An attorney’s lien on papers 
in his possession is not sufficiently 
protected by an order giving bim a 
lien on the proceeds of the litigation, 
if any.—The Flush, (CC.AN.Y.) 4177 
BH. 26, oertiorarl denied Bulk Oil 
Transports v. Thompson, 42 §Ct 184, 
257 U.8 657, 66 L.Ed. 421—JIn re 
Makames, 265 N.Y S. 515, 238 App 
Div. 634, reversing 265 N.Y S. 511, 148 
Misc. 7659. 


(2) If the attorney has a retaining 
lien for services in other causes as 
well as the one in which the substi- 


tution is sought, he cannot be or- 
dered to deliver up papers on which 
he has a retaining lien for all his 
charges on receiving secumty for 
only his charges in the particular ac- 
tion in which the substitution is 
made—Robinson v. Rogers, 143 N.D 
647, 287 NY. 467. 


6 The Plush (A.CANY.) 277 F. 
25, certiorarl demed Bulk O11 
Transports v. Thompson, 42 §&.Ct. 
184, 257 US 657, 66 Ld 421. 


7. In re Lydig’s Will, 187 NEL 298, 
262 NY. 408. 


& In re Ajello’s Hstate, 175 N.Y-S. 
729. 

& Woodbury v. Andrew Jergens Co., 
(CCAN TY) 69 F (24) 49. 

10, Woodbury v. Andrew Jergens 
Co., supra. 


11. In re Weitling, 194 NH 401, 266 
NY. 184, reversing 275 N.Y.8. 978, 
242 App.Div. 823. 


12. In re Weitling, supra 
13. US—Jobn Griffiths & Son Co. 
v. U. 8.. (C.CATIL) 72 F.(2d) 466. 
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N Y.—Yocus v Southern Pac. Co, 199 
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201 N.Y S. 959, 207 App.Div. 886, 
and 202 NY.S. 959, 208 App Div. 
709 

Wash—State ex rel. W. W. Robinson 
Co v. Gillam, 161 P. 1194, 94 
Wash 248. 

6 CJ. p 680 note 68. 

14 US—U. 8S v. 1672 Cases of 
Liquor, (D.CN.Y) 9 FSupp 8&68. 

NY—In re Ackerman’s Hstate, 166 
NY.S 1080 

6 CJ. p 681 note 69. 


18 Yuengling v. Betz, 68 N Y.S. 574, 
53 App Div. 8 

16 Hudson v. Brown, 85 P.(2d) 756, 
179 Wash. 33. 

17. Klein v. Acco Products, (D.C 
N Y.) 18 F Supp. 894. 
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claim for services and expenses before finally deny- 
ing it on the merits.19 Also, an appellate court, in 
which a motion for substitution 13 made, may make 
the substitution without determining or fixing the 
fees of the attorney, where the court does not 
wish to assume the burden of considerable research 
into the facts.20 If, however, the amount of the 
attorney's fees and lien are in dispute, the court 
cannot ignore these issues entirely and, without 
determining the same, direct the substitution, on 
the client’s giving a bond in an amount arbitrarily 
fixed by the court.21 


In fixing the amount of the attorney’s fees or lien 
the court should not act on affidavits alone;*4 and 
it cannot properly fix or prescribe an amount which 
is unreasonably large or in excess of the sum to 
which the attorney is legally entitled,“2 or which 
is unreasonably small or less than that to which 
the attorney is legally entitled.24 A statute, per- 
mitting the court to determine, not only the fair- 
ness and reasonableness of an agreement made 
by a personal representative for the payment of 
attorney’s fees, but also the reasonable value of the 
services, entitles the court on an order of substi- 
tution, where the attorney’s compensation and lien 
are fixed by agreement with the client who is a 
personal representative, to fix the compensation of 
the attorney in accordance with the reasonable 
value of the services rendered, although the agree- 
ment may bind the share of the representative if 
he 18 interested in the estate.25 


If both the original and successor attorney are 
acting on a contingent fee basis, it may be neces- 
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sary or proper for the court, in granting the sub- 
stitution, to fix a fair and reasonable fee for the 
entire case and apportion it between them in pro- 
portion to their services,26 or according to the 
equities of the case;*7 and, where the substitution 
is granted on the express condition that the court 
reserve the right to later pass on the fees to be 
allowed to the new counsel, the allowance subse- 
quently made to such counsel is binding on him, 
although it is less than provided in a contingent 
fee contract he had with the client.2® 


§ 123. Notice to Adverse Party 


Uniess such notice has been waived, notice of a sub- 
stitution of attorneys must be given to the adverse party 
to make It effective as to him. 

Although the client himself cannot avoid the ef- 
fect of the substitution by his own failure to give 
such notice,®® a change or substitution of attorneys 
is, ordinarily, not effective as to the adverse party 
until he or his attorney has been notified thereof.®° 
Prior to such notice, the attorney substituted can- 
not legally move in the cause,*1 and the adverse 
party will be justified in dealing only with the org- 
inal attorney of record,32 and in disregarding acts 
of the new attorney.®8 


After the adverse party has been notified of the 
substitution, however, he is affected thereby and is 
no longer justified in dealing with the original at- 
torney.c4 Written notice 1s sufficient, and it is not 
necessary that a copy of the order of substitu- 
tion be served.35 Sufficient notice of the retainer 
of a new attorney to prosecute an appeal is given 
by the service by him on the adverse party of the 


19 John Gnfiths & Son Co. v. U,25. Yocus v. Southern Pac, Co, 199) which he would have been entitled 


8S, (CCAIN) 72 F(2d) 466. 


20. Vosges Svndicate v Hverglades 
Club Co, (Fla) 164 So. 881. 


NYS 116, 1230 Misc. 554, affirmed| had the amount offered in settlement 
201 NYS 959, 207 App.Div. 886,} been accepted -—Hepp v. Petre, 200 
and 202 N'Y.S. 959, 208 App Div.|N.W 857, 186 Wis 350. 


@1. Lederer v. Goldston, 117 N.Y.S. 
161, 63 Afisc 332 


22. Yocus v Southern Pac. Co, 199 
NYS 116, 120 Mise. 654, affirmed 
201 NYS. 969, 207 AppDiv. 83886, 
202 NY.S 959, 208 App Div. 709 


23. Rich Vz. Railway Express 
Agency, 287 N.YS 865, 248 App 
Div. 594—Kaplowitz v. Brooklyn 
Bus Corporation, 275 N.YS. 101, 
242 App Div 840. 


24. O’Brien v Mulcahy, 244 N.Y 8S. 
701, 230 App Div 790. 


Amount held unreasonable 

Order fixing the original attorney’s 
compensation at five hundred dollars 
on substitution was held unreason- 
able, where such attorney was to 
receive twenty-five per cent of plain- 
tiffs recovery, and the action was 
thereafter settled for fifteen thou- 
sand dollars—O'’Brien v Mulcahy, 
244 N.YS. 701, 280 App Diy. 750. 


709. 


26. Boston v. Lamport & Holt, 228 
NYS 279, 228 ApnDiv. 885—6 GC 
J. p 764 note 68. 


27. Hepp v. Petrie, 200 N.W. 857, 185 
Wis 350. 


Wisrepresentations and misconduct of 
substitute attorney 

Where the substitute attorney ob- 
tains his employment and substitu- 
tion by making musrepresentations 
to the client that he can obtain a 
considerably larger recovery than the 
original attorney, but he in fact re- 
covers very little more than had been 
offered by the original attorney by 
way of a settlement which he had 
recommended to his client, the court 
need not apportion the fee among the 
attorneys according to the amount 
of time expended by them in the 
case, but should give the onmginal at- 


98. Rubekeil v Director General of 
Railroads, 176 NW 854, 171 Wis. 
128. 


89. Andergzon v. City Ry Co, 48 P. 
(2d) 969, 9 Cal App (2d) 205. 

30. Hendricks v Town of Cherry- 
ville, 158 SH 112, 1988 NC. 659— 
6c J. p 681 note 72 


31. Kelley v Alcona County Cir. 
Judge, 44 NW. 925, 79 Mich. 392 
—6 CJ p 681 note 78 

32. Beliveau v. Amoskeag Mfg. Co, 
40 A 784, 68 NH. 3225, 73 amSR 
577, 44 LRA 167—6 CJ. p 681 
note 74. 

33. Felt v. Nichols, 47 NYS. 9651, 
31 Misc 404—6 CJ p 681 note 765. 

&4. Nuessler v Bergman, 251 P. 578, 
141 Wash 297. 


35. Bogardus v. Richtmeyer, 3 Abb. 
Pr (N ¥.) 179—Dorlon vy. Lewis, 7 


torney the full contingent fee to] How.Pr.(N.Y.) 133, 
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notice of appeal and the undertaking to perfect 
the appeal.86 


Weoiver. The requirement that notice of a 
change of attorneys must be served on the adverse 
party 1s for the benefit of such adverse party, and 
it may be waived by him or by his attorney.®7 
Such a waiver is effected by acknowledging and 
dealing with the new attorney.38 


§ 124. Effect of Substitution 


A substitution of an attorney vests In the new at- 
torney all of the powers and authority of his predeces- 
sor, who is thereby deprived of further power to act. 


The effect of a substitution is to preclude the 
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original attorney from acting further in the cause,®9 
and to vest in the substituted attorney all the rights 
and powers, and to impose on him all the duties, 
of his predecessor.49 However, the substituted at- 
torney and the client remain bound by the agree- 
ments with regard to the suit lawfully and properly 
made by the first attorney.*1 


A change or substitution in no way appearing of 
record is ineffective as to the court or its officers 
who may still deal with the original attorney of 
record;#2 but, for the purpose of holding the client 
bound by the acts of the new attorney, his appoint- 
ment may be given effect from the date it is made, 
although it 1s not filed of record until later.48 


IV. DUTIES AND LIABILITIES OF ATTORNEY TO CLIENT 


§ 125. General Rules Stated 


Not only must an attorney exercise reasonable care 
and diligence and possess the legal skill and knowledge 
ordinarily possessed by members of the profession, but 
he Is bound to conduct himself as a fiduciary occupying 
a position of the highest trust and confidence, so that, 
In all his relations and dealings with his client, it Is his 
duty to exercise the utmost honesty, good faith, fairness, 
integrity, and fidelity, and if he does not he is strictly 
hable or accountable to his client. 


In advising his client and conducting the latter’s 
affairs, an attorney is bound to exercise that rea- 
sonable care and diligence which is usually exer- 


36. Magnolia Metal Co v. Sterling- 
worth Railway-Supply Co., 56 N Y. 
S 16, 87 App Div. 366. 

37. Cal—Anderszon v City Ry. Co, 
48 P.(2d) 969, 9 CalApp.(2d) 205 

N Y—Doerle v Doerle, 159 N.YS 
637, 96 Misc 72 

6 CJ p 681 note 78. 

38. Doerle v Doerle, supra-—é6 CJ. 
Pp 681 note 79. 


39. Nuessler v. Bergman, 261 P. 678, 
141 Wash. 297—6 CJ. p 681 note 


Ark —Goode 
800, 


4. Drummond v. West, 300 P. 828, 
212 Cal. 766—6 CJ p 681 note 81. 

41. Home State Bank of Arcadia v. 
Haynes, 290 P 338, 144 Okl 190— 
6 CJ. p 681 note 82 


851 
42. David v. David, 130 A. 861, 47 spe 
RI 1223. 
Delivery of copy of decisions to orig-| 29. 78 Colo 6 
imal attorney 


Where prior to a decision in an| 107 Conn 229 


action, defendant changes attorneys, 
but the new attorneys fail to enter 
appearance, and the old attorneys 
fail to file withdrawal, the delivery 
by the clerk of a copy of the deci- 
zion to the original attorney of rec- 
ord is proper —David v. David, 130 A. 
861, 47 RL. 123. 


#3. Drummond v. West, 300 P. 8323, 
212 Cal 766. 


4 U.8S.—Commonwealth Finance 


Colo-—Mutter v Burgess, 290 P 269, 
87 Colo 580—Hmnyart v. Orr, 238 P. 


Conn —McKnight v. Gissze, 140 A. 116, 


DC—Goodrum v Clement, 51 App. 
DC. 184, 279 F 304—Goodrum vy. 
Clement, 51 AppD.C 184, 277 na 


Fle.—In re Clifton, 155 So. 324, 115 
Fle. 168—U § Savings Bank v. 
Pittman, 86 So. 567, 80 Fla 428 

Il]—-People v. KEwasigroch, 180 N.E. 
344, 296 Ill 542—People v. Charone, 
123 N.E 291, 288 Ill. 220—Olson v. 
North, 276 DLApp. 457—Morrow v. 
Compton, 215 DLApp. 524. 


cised by lawyers and must possess and employ the 
ordinary legal knowledge and skill which is com- 
mon to the members of his profession (see infra §§ 
140-146). This, however, 1s not the full extent 
of a lawyer's duties or obligations to his client; 
he is, in addition, bound to conduct himself as a 
fiduciary or trustee occupying the highest position 
of trust and confidence, so that, in all his relations 
with his client, 1t 1s his duty to exercise and main- 
tain the utmost good faith, honesty, integrity, fair- 
ness, and fidelity.44 As a corollary of this, it has 


Corporation v McHarg, (CCAN , Jowa—Reeder v. Lund, 286 NW. 40, 
Y) 282 F 5660—Parkerson v. Borat, 
(CCALa) 264 F. 761, certioran 
denied Putnam v Borst, 41 8 Ct. 8, 
254 US 634, 66 LEd 449. 
v Kong, 
189 Ark 1098—Norfleet v 
Stewart, 20 SW (2d) 868, 180 Ark 
161—Powell v Gnffin, 13 8S.W (2d) 
18, 178 Ark 788—Swaim v. Mar- 
tin, 251 SW 26, 158 Ark 469. 
Cal—Anderson v Baton, 298 P 788, 
211 Cal. 113—Tomblin v Hull, 275 
80. P 941, 206 Cal 689—Laerimer v. 
Smith, 19 P.(3d) 825, 130 Cal App 
§98—Blattman v Gadd, 296 P. 681, 
112 CalApp 76—Rieck v. Chapman, 
257 P 168, 88 CalApp 735—Steg- 
lits v Settle, 233 PF 350, 70 CalL 


213 Iowa 300—Cavanagh v. O’Con- 
nor, 169 NW 747, 186 Iowa 257— 
Healy v Gray, 168 N.W. 222, 184 
Iowa 111 

Kan—Wigton v Donnelly, 
400, 122 Kan 796 

La.—Le Blanc v_ Cristina, 140 So. 
149, 19 La App 397 

Masa—iIn re Opinion of the Justices, 
194 NH 313—tTarr v. Tucker, 172 
NE. 257, 272 Mass 150—Coffey v. 
Rady, 166 NE 8388, 2367 Mass. 
801—Berman v. Coakley, 1387 NB. 
667, 243 Mass 348—Lanigan v. 
Scharton, 181 N.E 228, 238 Mass. 
468—Dunne v Cunningham, 125 N. 
EH 660, 284 Mass 333. 

Miss —Gwin v. Fountain, 126 So. 18, 
159 Miss. 619, suggestion of error 
sustained 132 So. 6559, 159 Miss 
619 

Mo—Addison v Cope, 2438 S.W. 312, 
210 Mo App. 569 

Mont—In re Lunke, 182 P. 126, 56 
Mont. 226 

-| Neb—Diedrichs v Stephenson, 163 
N'W. 158, 101 Neb 366 

N J.—Proff v. Shirvanian, 160 A. 844, 
110 N J Hq. 639 

N M—In re Barth, 189 P. 499, 26 N. 
M. 93. 

NY-—In re Mahan, 262 NYS 702, 
237 App.Div 664—People v. Feo- 
ple’s Trust Co, 167 N.YS 767, 180 
App.Div 494,368 NYCr 203—In re 
Strandburg’s Hsatate, 247 N YS. 194, 


76 8 W (2d) 253 P. 
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been said that the client must likewise deal with 
the attorney in a fair and equitable manner ;#5 and 
an attorney has been accorded the right to retain 
such papers and documents of the client as are 
necessary to protect him from an unwarranted and 
vicious assault made by the client upon his profes- 


sional integrity and reputation.*6 


The fiduciary or trust relationship and the duties 
flowing therefrom preclude the attorney from hav- 
ing any personal interests antagonistic to those of 


138 Misc 782, modified on other 
grounds 248 NYS. 164, 188 Misc. 
859. 

N.C—Mebane v. Broadnax, 111 8.0 
627, 188 NC 833. 

Okl~—Wolfe v. Bass Furniture & Car- 
pet Co, 8 P (2d) 895, 162 OkL 126, 
certiorari denied Wolf v. Bass 
Furniture & Carpet Co, 54 S.W 


(2d) 79. 
Adjudication, 


Pa—iIn re Rossiter’s 
84 Pa.Super. 198. 

§.D—In re Rempfer, 216 N.W 855, 
51 SD 398, 65 ALR. 1846 

Tenn —Young v. Wiggs, 18 Tenn App. 
522—Harris v. Marshall, § Tenn 
App. 509. 

Tex—Bryant v. Lewis, (Civ App) 
27 SW (2d) 604—Nugent v. Moody, 
(Civ App.) 871 SW. 266—Lay- 
bourne v. Bray, (Civ.App) 190 8. 
W 1159. 

Va—Stemun v. Morris, 91 SH 177, 120 
Va $90. 

Wash—State v. Mitchell, 34 P.(2d) 
902, 178 Wash 196, appeal dis- 
missed and certiorar: denied 
Mitchell v. State of Washington, 55 
SCt. 349, 298 U.S 683, 79 LHd 
641. 

Wis.—Petition of Board of Law Hix- 
aminers, Examination of 1926, 210 
N.W. 710, 191 Wis 859 

€ CJ. p 683 notes 84, 87, p 686 note 
19. 


Bule founded on dependency of client 
(1) “The relationship of attorney 
and client 18 an unusual one With 
the ever-increasing multiplicity of 
laws, and the growing complexity of 
our economic and civil relationships, 
the field of service of the attorney 
becomes increasingly important, and 
the necessity for the average layman 
to depend upon his attorney imcreas- 
es in lke degree He owes his client 
the utmost good faith in his dealings 
with him.”—Bryant v Lewis, (Tex. 
Civ.App ) 27 SW.(2d) 604, 607 


(2) The extent of the attorney's 
duty in this regard is measured in 
terms of the client’s dependency.— 
In re Sullivan, 261 N Y.S. 664, 237 
App Div. 551, motion denied 264 N.Y. 
8 914. 


(8) The fiduciary relationship and 
corresponding duty are intensified if 
the attcrney is, in addition, the son 
of the client upon whom the latter 
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the chent with reference to the subject matter of 
the relation,4?7 or from obtaining any personal ad- 
vantage or profit out of the relationship,4® without 
the knowledge or consent of the client. In this 
latter connection it may be said, as a general propo- 
sition, that no rule is better settled than that an 


attorney cannot make use of knowledge or infor- 


1s dependent generally—Wallach v 
Rabinowitz, 200 NW 646, 135 Wis 
116 


An attorney, by reason of his 
training, 18 charged with knowledge 
that his chents, whether individuals 
or municipal corporations, have a 
right to rely on his good faith —In 
re Information to Discipline Certain 
Attorneys of Sanitary Dist. of Chi- 
cago, 184 NBD 882, 351 Ill. 206. 

Olient’s violation of law does not 
relieve an attorney of his duty in 
this respect— Hale v. McGauley, (R. 
I) 147 A. 889. 


45. U.S—Laredo Nat. Bank v. Gor- 
don, (C.CA.Tex) 61 F.(2d) 966, 
certiorar1 denied 58 S Ct. 624, 289 
Us. 726, 77 LEH. 1476 

N.Y.—~In re Abruzso’s Estate, 249 N. 
YS 72,189 Misc 659. 


Duty to furnish information 

It 18 the duty of a client to inform 
her attorney of the real facts of her 
case in preparing the pleading —Levy 
v. Nelson, 279 SW. 620 212 Ky. 444 


46. Painter v Merchants & Manu- 
facturers Bank of Milwaukee, 277 
ILLApp 3208 


47. Ky—Williams v. Wilson, 7 Ky. 
Op 322. 

Nev.—Martin v Dixon, 241 P. 218, 49 
Nev 161—Page v. Walser, 313 P 
107, 46 Nev 390 

N M—In re Barth, 189 P. 499, 26 N. 
M. 93 

N.D—Moran v. Simpson, 173 N.W. 
769, 42 N.D. 575 

Or—State v Goldstein, 220 P. 6566, 
109 Or, 497. 

Interest held not adverse.—Eusey 

v. Perkins, 176 A 474, 168 Md 19. 


Separate compromise of harmonious 
interest 


Where an attorney had a proprie- 
tary as well as a professional inter- 
est in the subject matter of his 
client’s lhtigation which is harmoni- 
ous with, but severable from, that of 
his clent, the duty which he owes 
lus client does not extend to prohibit 
him from compromising with the ad- 
versary with respect to his own in- 
terest, where in so doing the only 
prejudice to the client 1s the sup- 
posed abatement of zeal on the part 


958 


mation acquired by him through his professional 
relations with his client, or m the conduct of his 
client’s business, to his own advantage or profit.49 


of the attorney. In such a case the 
duty to continue to fight zealously 
for the client is not relaxed by the 
departure of the personal proprietary 
interest —Holman v Gulf Refining 
Co, of Louisiana, (CC.ALa) 76 F. 
(2d) 94, certiorar: denied 56 S Ct. 
102, 296 US 6590, 80 LEd 417, re- 
hearing denied 66 S.Ct. 805, 296 U.S. 
664, 80 L. Hd 474. 

Right of attorney to represent ad- 

verse interests see supra § 47. 


48. US.—Parkerson v. Borst, (CC 
Ala) 264 F 761, certiorari denied 
Putnam v Borst, 41 SCt. 8, 254 
US 634, 66 LHd 449. 

Ala—Scott vy Hardyman, 119 So 224, 
218 Ala 615 

lll—Youngquist vy. Hunter, 227 Tl 
App 152 

Mass.—Robertson v. Hirsh, 177 NB 
676, 276 Mass, 452—Tarr v, Tuck- 
er, 172 NHL 267, 272 Mass 150— 
Lanigan v, Scharton, 181 N.B 223, 
238 Mass. 468—Dunne v Cunning- 
ham, 125 NH) 560, 284 Mass 382 

Miss —Gwin v. Fountain, 126 So 18, 
159 Miss 619, suggestion of error 
sustained 1382 So 659, 159 Mauss. 
619. 

Wis —Armstrong v. Morrow, 168 N. 
W 179, 166 Wis 1, Ann Cas 19180 
1156 

6 CJ. p 682 notes 89, 91 [ec]. 


45. Ark—Swain v. Martin, 251 8 W. 
26, 158 Ark 469. 

DC-—Goodrum v Clement, 51 App 
DC. 184, 279 F. 304—Goodrum v 
Clement, 51 AppDC 184, 277 F 
586—Baumgardner v Hudson, 51 
App DC. 150, 277 F. 652 

Iowa —Healy v. Gray, 168 N.W. 222, 
225, 184 Towa 111. 

6 CJ. p 683 note 932. 

“The relation 1s in the highest de- 
gree confidential, and a client does 
not assume any risk in communicat- 
ing freely with his attorneys con- 
cerning the subject-matter of the 
employment. ... The duty of 
an attorney to his clients is one of 
great delicacy and responsibility and 
sometimes of apparent herdship. 
Hvery consideration of permzonal ad- 
vantage or profit must be subordinat- 
ed to the interest and welfare of the 
client, and information derived from 
the close and intimate relationship 
necessarily existing should not be 
used to promote personal interests or 


7 O.J.8. 


This has, however, been limited to information or 
knowledge of a confidential character, and it has 
been held that nonconfidential information given to 
the attorney to be made known to the public gen- 
erally may be used by the attorney for his own 
profit.50 

It is not only the duty of an attorney to inform 
the client of any personal interest he may have 
with respect to the matter intrusted,51 but also 
to make a clear, complete, and accurate disclosure 
of all material information or facts concerning the 
subject matter of the employment,54 together with 
the legal consequence of the state of facts dis- 
closed 53 

An attorney is held to strict accountability for 
the performance and observance of these profes- 
sional duties,54 and for a breach or violation there- 
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of the client may hold the attorney liable or ac- 
countable,55 or may, mm a proper case, procure the 
intervention of a court of equity to compel the 
performance of the fiduciary duties on principles 
of equity and public policy.56 


Nonexistence or terminahon of relation. ‘The 
foregoing duties are dependent on the existence of 
an attorney and client relationship and are in no 
way owed by the attorney to one who never oc- 
cupied that relation or position.57 Once the rela- 
tionship has been created, however, the duty of 
fairness, good faith, and fidelity is a continuing one 
which may extend beyond the continuance of the 
relationship itself, so long as the influence arising 
from the relationship exists or there is a possibility 
of the attorney using confidential knowledge or in- 
formation at the expense of the client.58 


for personal gain.”—Healy v. Gray, 

supra 

Use of confidential knowledge or in- 
formation to acquire adverse inter- 
est see infra § 126 


50. Stein v. Morris, 91 SH. 177, 120 
Va. 390 


51. La—Le Blanc v. Cristina, 140 
So. 149, 19 La App. 897. 

N.Y.—Moller v. Pickard, 232 NY. 
271, 188 N.H 887, reversing 188 N. 
¥Y.S 791, 197 App Div. 3833. 

Wash—Cameron v. Hurn, 266 P. 179, 
147 Wash 484. 

€C.J p 683 note 86 


An attorney acting for an executrix 
in settlement of an estate had the 
duty to give full information and ad- 
vice regarding the estate, so as to 
enable her to act freely and with an 
understanding as one dealing at 
arm’s length with another.—State ex 
rel Clark v. District Court of Second 
Judicial Dist. in and for Silver Bow 
County, (Mont.) 57 P.(2d) 809. 


Mondisclosure held not showzn.-— 
Cameron v. Hurn, 266 P. 179, 147 
Wash. 434, 


52. US—Graeber v. McMullin, (C 
C.A.Colo.) 56 B.(2d) 497, certiorari 
denied McMullin v. Graeber, 53 8. 
Ct 9, 3287 U.S. 608, 77 L.Ed 535— 
Orr v. Waldorf-Astoria Hotel Co., 
(CC A.Minn.) 391 F. 843. 

Ark —Norfleet v. Stewart, 20 S.W. 
(2a) 868, 180 Ark. 161. 

CaLl—Blattman v. Gadd, 296 P. 681, 
112 CalApp 76. 

il—Catherwood v. Morris, 196 N.H 
519, 360 Tl, 473. 

N J—Turnley v. Nixon, 163 A. 800, 
112 N.J Bg. 116. 

Ve re Barth, 189 P. 499, 26 N. 

93. 

&8C—Hawley v. Jennings, 145 S.H. 
697, 148 8.C. 140. 

SD —Kickland v, Dgan, 155 N W. 193, 
86 SD. 438. 

Tex —Ivey v. Neyland, (Com App ) 25 


SW (2d) 818, reversing (Civ App ) 
11 SW (2d) 608—Bryant v Lewis, 
(CivApp) 27 S.W.(2d) 604. 


Dealing through agent 

Where an attorney dealt with his 
client through an agent, the duty to 
disclose material facts was the same 
as though he dealt directly with the 
chent.—Ivey wv Neyland, (Tex Com. 
App.) 25 SW(2d) 318, reversing 
(Civ App ) 11 S‘W (2d) 608. 


Statas of case 
It 18 the duty of the attorney to 
Keep the chent fairly and accurately 
informed as to the exact status or 
progress of the case or matter with 
reference to which he is employed — 
In re Babcock, 243 N.YS. 489, 280 
App App. 323—Laybourne v. Bray & 
Shiflett, (TexCivApp.) 190 SW. 
1169, 
Nondisclosure as constructive fraud 
see infra § 138. 


83% US—Graeber v. McMullin, (C 
C.A Colo.) 56 B'(2d) 497, certiorari 
denied McMullin vy Graeber, 53 
Ct. 9, 287 U.S 608, 77 L.Hd 526 

Tex—Bryant v. Lewis, (Civ.App) 37 
SW (2d) 604. 


54. Mo-—Addison v. Cope, 243 SW 

212, 210 Mo App. 569 
Wis —Armstrong v. Morrow, 163 N 

W 179, 166 Wis. 1, Ann Cas.1918H 

1156. 

‘The disability of the attorney 
arises when some duty or obligation 
to his chent is involved, and the 
courts are strict in enforcing a rigid 
adherence to such duty and a recog- 
nition of such obligations ’’—Muinton 
v Roberts, 247 P. 662, 664, 119 Okl 
82. 


55. Davitt v. O'Connor, (CC.A.N.Y.) 
78 F.(2d) 48, certiorari denied 
O’Connor v. Davitt, 55 SCt 217, 
298 U.S. 621, 79 Ld. 708-6 CJ 
D 682 note 85. 

Laability for: 

Acts of others see infra §§ 149, 150. 
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Fraud see infra § 138. 
Negligence see infra §§ 140-146 
Unauthoiized acts see infra §§ 147, 
148 

Right of client to compel accounting 
or payment see infra §§ 1383-187 

56. Ark—Swaim v. Martin, 251 #.W. 
26, 158 Ark. 469 

Iowa —Healy vy. Gray, 168 N.W. £22, 
184 Iowa 111. 

Nev.—Martin v. Dixon, 241 P. 218, 39 
Nev 161 

N J —Proff v. Shirvanian, 160 A. 844, 
110 NJ Bq 6389. 

6 CJ p 683 note 89 

Summary remedies of client see inf 'a 
§ 158 


57. Iowa—Kock v. Burgess, 166 W. 
W 276, 1568 NW. 635, 156 N.W. 124, 
176 Towa 498. 

Ky—Bazzell v. Bennett, 191 S.W. 
876, 174 Ky 164 

Md—Parks v. Skipper, 165 A. 819, 
164 Md 888. 

Mo —Hancock v. York, 210 S.W. 68. 


Duty is only to own ollent 

(1) A lawyer owes no fiduciary 
duty to his chent’s adversary who is 
represented by another lawyer —Han- 
cock v. York, (Mo) 210 SW. 68, 67. 


(2) “While the relation of attorney 
and client is a fiduciary one of the 
most confidential character demand- 
ing the utmost good faith on the part 
of the lawyer in all matters pertain- 
img to the employment, we have 
searched in vain through the many 
authorities by which this wholesome 
doctrine 18 buttressed, for even slight 
intumation that it extends the same 
watchful protection from the other 
man’s lawyer.”—Hancock y. York, su- 


pra. 
Creation of relation generally see 
supra § 65 


5S. Ala—Jones v. Caraway, 87 So. 
820, 205 Ala 327 

Tll—Youngquist v. Hunter, 227 IIL 
App. 153 


§ 126 
§ 126. Acquiring Interest Adverse to Client 
a. In general 
b. Purchase of interest in property or 
claim 
c. After termination of relationship 
a. In Gencral 


It Is ordinarily a breach of duty for an attorney to 
acquire an interest adverse to that of his client without 
the latter's knowledge or consent; and, :f he does so, 
the chent may elect to treat him as constructive trustee 
of such interest for the benefit of the client. 


In accordance with the rules that an attorney 
cannot, without the knowledge or consent of the 
client, have antagonistic interests or obtain a per- 
sonal advantage or profit out of the relationship 
(see supra § 125), an attorney cannot, without his 
client’s consent, acquire and hold, otherwise than 
im trust, any adverse interest or title touching the 
subject matter of his employment,5® particularly 


Minn —Sandford v Flint, 122 N.W. 
315, 108 Minn. 399 

Nev —Martin v. Dixon, 241 P. 213, 
49 Nev. 161. 

Wash—Conner vw Hodgdon, 207 P. 
675, 120 Wash 426 

6 CJ. p 688 note 94, p 685 note 16, 
p 689 note 40. 

Dealings with chent after termina- 
tion of relation see infra § 182. 
Purchase of adverse interest after 
termination of relation see infra § 

126 b (2) 


58. U.S—Tracy v. Willys Corpore~ 
tion, (CC A.Ohlo) 45 F'(2d) 485. 
Cal—McArthur v. Goodwin, 160 P. 
679, 173 Cal 499 

Md—Parks v Skipper, 165 A. $19, 
164 Md 3888. 

Nev —Martin v. Dixon, 241 P. 218, 49 
Nev 161 

N C—Mebane v Broadnax, 111 SE 
627,188 N.C 3383 

Okl —Board of Com’rs of Okfuskee 
County v Hazlewood, 193 P. 217, 79 
Okl 185,11 ALR 709 

6 CJ p 682 note 91, p 684 note €. 


mneapacity absolute 
“There 1s no incapacity for dealing 

with a client, but there 1s absolute 

incapacity of an attorney to deal for 
his own interest In the subject mat- 
ter of the htigation without his 
client’s Knowledge or consent.”— 

Board of Com'rs of Okfuskee County 

v. Hazlewood, 192 P, 217, 218, 79 Oki. 

185, 11 ALR. 709. 

Attorney as constructive trustee gen- 
erally see Trusts § 151 [65 CJ. p 
484 note 81] 

Right of chent to elect to hold at- 
torney accountable for personal in- 
terest or profit acquired by latter 
see infra § 184, 


60. Goodrum v. Clement, 51 App.D. 
C 184 279 F 804—Goodrum vy, 
Clement, 51 App.DCG 184, 277 


client's title 


N.B. 467, 


(2a) 270 


119 Okl $3. 
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686—Baumgardner v. Hudson, 61 
AppDC 150, 277 F 552—6 CJ p 
682 note 91, p 683 note 92 
Procurement of conflicting patent 
(1) A patent attorney cannot file 
@ patent application of his own re- 
lating to the same general subject 
matter to which his client’s inven- 
tion relates.—-Gocodrum v Clement, 51 
App D.C. 184, 279 F. 304—-Goodrum v. 
Clement, 51 App DC, 184, 377 FF. 586. 


(2) This is so although the in- 
formation which the attorney has re- 
celved from the client does not 
amount to a full disclosure of the 
invention —Baumgardner v. Hudson, 
51 App DC. 150, 277 F. 552 


Use of information to impeach 


(1) An attorney will not be al- 
lowed to set up an adverse title and 
impeach that of his former client 
with information gained by virtue of 
the relation —Downard v. Hadley, 18 
116 Ind 181—Daviu v. 
Kline, 9 SW. 724, 96 Mo. 401, 2 LR. 
A. 78—€ C.J. p 683 note 93. 


(2) This is especially true where 
the defect in the client’s title was 
occasioned by the neglect or nondis- 
closure of the attorney —Phillips y. 
Blair, 38 Iowa 649—Briggs v Hodg- 
don, 7 A. 887, 78 Me. 514—Hatch y. 
Fogerty, 38 N.Y Super 166, 10 Abb. 
Pr.(N.8.) 147, 40 How Pr. 492. 


@&. US—Reusch v Fischer, (Cust. 
& PatApp) 49 F (2d) 818, rehear- 
ing denied Reusch v Fisher, 53 F'. 


DC—Goodrum v. Clement, 51 App.D. 
C 184, 279 F 304—Goodrum v. 
Clement, 51 AppDC 184, 277 B. 
586—Baumgardner v. Hudson, 51 
App.DC 150, 377 F 5653. 

Oki—Minton v. Roberts, 347 P. 663, 
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where such interest is acquired as the result of 
knowledge or information obtained by the attorney 
in his relations or dealings with his client.60 

Any transaction by which an attorney has taken 
@ position, or acquired an interest, antagonistic to 
that of his client will be closely scrutinized by the 
courts 61 and may in many instances be avoided or 
invalidated irrespective of its merits, fairness, or 
good faith or whether or not it is in fact mnjurious 
to the client ;62 and even where the existence of 
good faith and lack of injury to the client, or 
other facts, will exonerate him it is always mcum- 
bent upon the attorney to show such facts to the 
satisfaction of the court.6% 


While an attorney may be entitled to reimburse- 
ment before the client can hold him accountable for 
the adverse interest as constructive trustee (see in- 
fra § 134), the attorney cannot affirmatively assert 


Tex—Sherwood v South, (Civ App ) 
29 S'W (2d) 805 


62. US—Parkerson v Borst, (CC 
Ala) 264 F 761, certiorari denied 
Putnam v Borst, 41 SCt. 8, 254 U 
S 684, 65 Ld 449 

Iowa —Healy v. Gray, 168 N.W. 223, 
184 Iowa 11L 

Nev —Martin v. Dixon, 241 P, 213, 49 
Nev. 161. 

NC—Mebane v. Broadnax, 111 SE 
627,188 NC 3383 

Okl—-Board of Com'rs of Okfuskee 
County v. Hazlewood, 192 P. 217, 
79 OkL 185, 11 ALR 709. 


“Zhe door is shut to all investiga- 
tlon”’ 

“On the principle that a man can- 
not serve two masters, especially 
Where self-interest 1s involved, the 
transaction ws vitilated by the law, 
irrespective of its merits, fairness, 
or good faith: and whether it is in- 
jurious to the client 1s :mmaterial 
The law does not stop to speculate 
upon the probabilities that the attor- 
ney resisted temptation, it removes 
the temptaton by proclaiming in ad- 
vance that he shall not deal for him- 
self, without the knowledge and con- 
sent of his chent, with the subject- 
matter intrusted to him and involved 
in his representation as attorney.”’— 
Board of Com’rs of Okfuskee County 
v. Hazlewood, 192 P. 217, 219, 79 Okl 

185, 11 ALR. 709. 


6. DC—Goodrum v, Clement, 51 
AppDC 184, 279 F. 304—Goodrum 
v Clement, 51 App D.C. 184, 277 F. 
586—Baumgardner v. Hudson, 51 
AppDC 150, 277 BF. 553. 

Md—Parks v, Skipper, 165 <A. 319, 
164 Md 388. 

Nev—Martm v Dixon, 241 P. 213, 49 
Nev i161. 

N.Y¥—Moller v. Pickard, 133 N.B 
887, 232 N.Y. 271, reversing 188 
N.Y.S. 791, 197 App.Div. 3383. 
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such interest or title against the client whether or 
not he has been rermbursed.64 


b. Purchase of Interest in Property or Olaim 


(1) In general 

(2) Ratification, waiver, and laches 

(3) Rights and liabilities of purchasers 
and assigns of parties 


(1) In General 


Unless the client has knowledge thereof or consent- 
ed thereto, an attorney generally cannot make a valid 
purchase of an interest in the client's property or prop- 
erty which Is Involved in, or connected with, the litiga- 
tion or transaction being handied or conducted on behaif 
of the client, nor can he purchase an outstanding claim 
or title against the client. 

The general rules, above stated, against the at- 
torney’s acquisition of interests antagonistic to 
those of his client are usually held to invalidate 
a purchase by an attorney, without the client’s con- 
sent, of any interest in, or the title to, property of 
the client which is being sold at a judicial®> or 
tax66 sale to which the employment of the attorney 
bears some relation; property which is involved 
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to which the employment relates or the attorney 
has a special advantage or knowledge because of 
his relations with the client;6% an outstanding 
claim against the chent or the cl:ent’s estate ,68 
or an outstanding adverse title to land with ref- 
erence to which the attorney is employed for the 
purpose of drawing a deed or examuning title, or 
similar employment, even though the client has his 
title 1n contemplation only and has not yet pur- 
chased.69 A purchase may be invalid, within this 
tule, although 1t 1s not actually made by the attor- 
ney but by a third person, if the attorney 1s to 
derive any benefit or profit therefrom.?° 


Although there are indications that the attorney's 
disability n this connection is absolute,74 and pur- 
chases such as above mentioned have been char- 
acterized as void,’2 there are numerous cases which 
appear to support the view that the rule against 
purchases by an attorney is not inexorable and that 
under proper circumstances such a purchase may 
be sustained where the attorney has not violated 
any confidence reposed in him nor breach his duty 
of fidelity.73 Hence, the purchase may be sustained 
where the attorney can satisfactorily show that he 


in, 


4 Strever v. Sinclier, 218 P 253, 
66 Mont 258 


68. Pa—Hemmuinger v. Leidigh, 21 
Pa Dist & Co 287. 

Tex —Sherwood v. South, (Civ.App ) 
29 S.W (2d) 806 

6€éCJ p 683 note 2 


Purchase for grossly inadequate price 
Where the execution sale was by 
direction of the plainliff’s attorney 
held on a atoi1my day so that no one 
but the attozney attended, and he 
purchased at a grossly inadequate 
price, it was held that the attorney 
took the title in trust not only for 
his clfent but algo for the execution 
debtor, as any other result would 
warrant an inference of fraud— 
Howell v. Baker, 4 Johns Ch (N.Y ) 
118 
Purchases direct from client see in- 
fra 3 128 


66, Cal- ‘“cArthur vy Coodwin, 160 
P 679, 173 Cal 499. 

La—Chesnut v Snell, 3 La App 746 

€ CJ. p 684 note 5—61 CJ. p 1201 
note 26, p 1202 note 87. 


@7. US—Trary v Whllys Corpora- 
tion, (CCA Ohio) 45 F (2d) 485 
Cal—McArthnur v. Goodwin, 160 P 
679, 173 Cal 499 

Md—Paiks v Skipper, 165 A. 819, 
164 Md. 388. 

Nev.—Martin v. Dixon, 241 P. 218, 49 
Nev. 161. 

NC—Mebane v Broadnax, 111 SE 
627, 183 N.C. 338. 

6€CJ. p 682 note 91. 
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or connected with, litigation or a transaction as 


has acted with 


Xnterest in estate against which 
client's claim is asserted 

An attorney whose clent is en- 
gaged in litigation to enforce a claim 
against a decedent’s estate may not 
purchase the residuary share of the 
estate, since he cannot acquire an 
interest adverse to his client, and the 
purchase will not be upheld as 
against the client, although the lat- 
ter was subsequently defeated in the 
litigation—Stephens wv Dubois, 76 
A. 656, 31 RI 188, 140 AmS.R. 741 


68, Cal—McArthur v. Goodwin, 160 
P 679, 173 Cal 499 

Ill—McDowell v Mulroy, 69 Ill 498 

Mo.—Addison v Cope, 243 SW. 213, 
210 Mo App 5669 

Mont —Strever v. Sincher, 213 P. 253, 
66 Mont 258 

ND—wWhite Earth Creamery Co. v. 
Edwardson, 191 N.W. 622, 49 N.D. 
394 

Pa—Third National Bank of Phila- 
delphia v Hunsicker, 8 PaCo 685. 

Tex—Sherwood v South, (Civ App ) 
29 SW (2d) 8065 

6 CJ. p 685 note 13. 


against estate 

A purchase of a judgment against 
an estate by the attorney for the ad-~ 
ministrator was held to be in trust 
for the estate, although there was 
no actual conflict of interests and 
the estate was in fact greatly bene- 
fited —Succession of Hoss, 8 So. 833, 
42 La Ann. 1022 


Mote executed on attorney's advice 
Where an attorney, who was also 


961 


his client’s consent and that the 


in the business of lending money 
and discounting notes, purchased a 
note executed by a client on his ad- 
vice at less than its face value with- 
out disclosing the pogsmbuility of such 
settlement to the client, he was not 
entitled to compensation for the riak 
he took, but held the note as trus- 
tee —Addison v. Cope, 243 SW. 213, 
210 Mo.App. 569 


wurohase of note and mortgage 
against a client, without the latter's 
knowledge and consent, and for the 
purpose of defrauding him has been 
held void —McArthur v. Goodwin, 160 
P 679, 173 Cal. 499. 


69. Baker v Humphrey, (CC Mich) 
101 US 494, 25 L M4 1065-8 CI 
p 685 note 14. 


70. Davitt v. O’Connor, (C.CAN Y) 
7 2B (2d) 48, certiorari denied 
O'Connor v Davitt, 55 SCt 217, 
293 US 621, 79 L Hd 7089—6 CJ p 
684 note 3 


7il. Newcomb v. Brooks, 16 W Va. 
32 


72. McArthur v. Goodwin, 160 P 679, 
173 Cal. 499. 


738. Mess—Dunne v Cunningham, 
125 NB. 660, 284 Mass. 333. 

Miss—Bowers v. Virden, 56 Muss. 
595 

Okl—Minton v. Roberts, 247 P. 663, 
119 Okl 32—Watts v. Jackson, 182 
P 6508, 75 Okl. 123. 

6 C.J. p 684 note 7 [c]. 
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transaction was in every way fair and not to the 
client’s prejudice or disadvantage.”4 Also 1t has 
been held that the rule does not preclude a good- 
faith purchase by the attorney from a third per- 
son of a title which has previously belonged to 
the client ,75 and it has sometimes been held that 
if an attorney, who has been consulted as to the 
title of property which the client 1s planning to 
purchase, gives correct advice as to the state of 
the title and the client refuses to buy, the attorney 
may thereafter do so without committing any 
breach of duty.76 As previously noted, however, 
such transactions are carefully scrutinized and it 
1s always incumbent upon the attorney to show to 
the satisfaction of the court the good faith or other 
facts which are necessary to exonerate him. 


As the attorney's duties are founded upon the 
existence of the attorney and client relationship 
(see supra § 125), he is not precluded from pur- 
chasing an interest, title or claim as against a per- 
son who never actually occupied the position of a 
chent.77 Moreover, the relation or employment 
must ordinarily 1n some way relate to or result in 
the purchase of the property, interest, or claim 
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(2) Ratification, Waiver, and Laches 


A purchase by an attorney, which the client has the 
right to invalidate or claim for his benefit, may be sus- 
tained in the attorney's favor because it has been ratified 
by the client or he has precluded himself from assorting 
his rights by walver, estoppel, or laches. 

Although an attorney has made a purchase which 
the client has a mght to invalidate or claim for 
his benefit, under the rules stated in the preceding 
section, the purchase will usually be sustained in the 
attorney's favor if the client has by his acts or 
conduct ratified the same or waived his rights or 
estopped himself from questioning the attorney's 
title.79 A client wishing to assail or claim the ben- 
efit of a purchase made by an attorney must do 
so within a reasonable time after notice thereof or 
else be deemed to have waived his rights or be 
barred by laches;89 and this is particularly true 
where there has been no moral turpitude involved 
in the conduct of the attorney or where the delay 
in the assertion of the chent’s rights has affected 
the position of the parties to the transaction, or the 
value of the property.®! 


(3) Rights and Liabilities of Purchasers and 
Assigns of Parties 


involved.78 


74% Ark—Goode vy. King, 76 SW. 
(2d) 800, 189 Ark. 1098 

Atd —-McLean v. Maloy, 111 A. 91, 186 
Md. 467. 

N 'Y.—Moller v. Pickard, 188 NE. 
887, 282 N.Y. 271, reversing 188 N. 
Y.8S. 791, 197 App Div. 333. 

Okl.—Munton v. Roberts, 247 P 663, 
119 Okl 82—Watts v Jackson, 182 
P 608, 509, 75 Okl. 128. 

6 C.J p 684 note 7. 

“There are a few cases holding 
that an attorney is under an abso- 
lute disability to purchase the sub- 
ject-matter of his retainer or pending 
or prospective litigation of his client; 
but the weight of authority is that 
such purchases are not absolutely 
void, but will only be upheld in cases 
where the purchase is made in the 
utmost good faith and fairness for 
an adequate consideration, and where 
it is shown that the attorney fully 
informed the client of all the mate- 
rial facts and gave the same disin- 
terested advice he would have given 
hed the sale been made to a stran- 
ger”"—Watts v. Jackson, supra. 


Small profit by attorney does not 
invalidate his purchase at a judicial 
sale where there has been the utmost 
good faith and fairness and the client 
has consented thereto—Watts v. 
Jackson, 182 P. 608, 75 Okl 1238 


76 Okl.—Harrison vy. Murphey, 135 


Where an attorney has purchased a title, Interest, or 


P 1137, 39 Okl 548, 49 LRA.(N 8.) 
1058. 

W Va—Butcher v Chidester, 68 8 HB. 
1009, 68 W Va. 488, 

6CJ p 685 note 8. 

76. Mich—Humphrey v. Hurd, 
Mich 436. 

N.J.—Kauder v. Lautman, 172 A. 566, 
116 NJEHq 145, affirming 168 A. 
660, 114 NJ EHq 197. 

Pa.—Dobbins v. Stevens, 17 Serg. & 
R 13 

6 C.J. p 686 note 17. 


77%. Colo—Webber v. Wannemaker, 
89 P 780, 89 Colo 425 

Ind—Moore v Millar, 187 N.H 3651, 
98 Ind App 69. 

Iowa —Kock v. Burgess, 166 N.W. 
275, 158 NW. 6535, 156 NW 174, 
176 Iowa 498. 

Ky.—Baszxell vy SBennett, 191 S.W. 
876, 174 Ky. 164. 

Md—Parks v. Skipper, 165 A. 3109, 
164 Md 388. 

6 C.J p 688 note 95, p 685 note 12. 


Purchase of title against client's 
adversary is not prohibited although 
the attorney acts on information ob- 
tained while assisting his clent to 
furnish to the adversary a satisfac- 
tory abstract of title—Hancock vy. 
York, (Mo.) 210 S.W. 68. 

Hxistence of relation in general see 

supra § 65 


78& Ark—Pack v. Crawford, 29 Ark 


489, 
962 


31 


Iowa —Baker v. Davis, 85 Iowa 184. 

Minn —Sandford v. Flint, 122 N.W. 
815, 108 Minn 899 

Miss~—-Bowers v. Virden, 56 Miss. 
595 

W Va—Jackson v. Strader, 66 SE. 
177, 61 WVa 161. 

6 CJ p 688 note 96 


78. Cal—Tomblin vy, 
941, 206 Cal. 689 

Md—McLean v. Maloy, 111 A. 91, 
186 Md. 467 

Mess—Davidson v. Zieman, 186 NE 
651, 283 Mass 4932. 

Tex—Ivey v Teichman, (Civ App) 
201 SW. 696, dismissed for want 
of jurisdichon. 

6 CJ. p 685 note 9. 


80. Tomblin v. Ell, 275 P. 941, 206 
Cal 689—6 CJ p 685 note 10. 


Mere delay of sixteen monthzg, 
where a prejudicial change of situa- 
tion 18 not shown, does not constitute 
laches —Stephens v Dubois, 76 <A. 
6656, 831 RL 188, 140 AmMSR. 741, 
Motice necessary 

Neither the statute of limitations 
nor the doctrine of laches will oper- 
ate to defeat an action by a client 
against an attorney wherein the for- 
mer asserts a constructive trust i 
his favor until discovery of the 
breach of confidence—Hemmunger Vv. 
Leidigh, 21 Pa Dist. & Co. 287. 


81. Tomblin v. Hill, 275 P 941, 206 
Cal, 689—6 CJ. p 685 note 11, 


Ell, 275 P. 
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claim In violation of his duties to his client, subsequent 
purchasers and assigns of the attorney, other than bona 
fide ones for value and without notice, take subject to 
the rights and equities of the client, while innocent pur- 
chasers and assigns of the cilent are entitisd to assert 
the client's r.ghts and equities. 


Where an attorney has purchased a title, inter- 
est, or claim in violation of his duties to his client 
a subsequent purchaser or assign of the attorney 
takes the title or interest subject to the equities in 
the client’s favor,®? unless the purchaser or assign 
has taken in good faith, for value and without 
notice &3 

The right to hold the attorney as trustee in such 
cases does not extend to one purchasing from the 
client with full knowledge of the facts;84 but an 
innocent purchaser from the client is entitled to 
assert the latter’s rights and equities.®5 


ce. After Termination of Relationship 


Even after the relationship of attorney and client 
haa terminated, the attorney cannot purchase or acquire 
an adverse title or interest where such action Involves 
a breach of confidence or the use by the attorney, to the 
cllent’s disadvantage, of Information or knowledge ob- 
tained by reason of the relationship; but otherwise the 
termination of the relation leaves tho attorney free to 
acquire or purchase an interest, title, or claim againat hie 
former client. 


As an attorney’s obligation of fidelity may con- 
tinue beyond the continuance of the relationship 
between the parties (supra § 125), an attorney is 
ordinanly precluded from purchasing or acquiring 
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an adverse title, interest, or claim to the disadvan- 
tage of his former client, even after the relationship 
has terminated, if it involves a breach of confidence 
or the use of knowledge or information obtained 
through his professional relationship.8 So long, 
however, as there is no breach of confidence or use 
of information or knowledge previously acquired 
in his professional relations, and no unfair advan- 
tage is taken of the client, the termination of the 
relationship of attorney and client leaves the attor- 
ney free to acquire or purchase property previously 
belonging to the client or an adverse title, interest, 
or claim.8? Hence the courts in many instances 
have sustained an attorney's purchase of a former 
chent’s property at a judicial88 or tax8® sale, or his 
purchase of outstanding claims against his former 
client;®9 and an attorney may, after the relation- 
ship has terminated, buy the title to property with 
reference to which he was previously consulted by 
the client where the client refused to buy the prop- 
erty after receiving correct advice and the attor- 
ney’s purchase is not the result of confidential 
knowledge previously acquired.91 


§ 127. Dealings between Attorney and Client 


a. Validity and propriety in general 

b. Matters or circumstances affecting 
validity of dealing or burden of at- 
torney 


ea Henry v. Raiman, 25 Pa. 354, 
64 AmD 703—Hemmuinger v. Lei- 
digh, 21 Ta Dist. & Co 287. 


sa. Charles v. Roxana Petroleum 
Corporation, (CC AOkl) 282 FF. 
988, certiorari denied 48 SCt. 361, 
261 US 614, 67 LEd. $37. 


Wotice of violation held not shown 

Where the purchase is firat made 
through a third person, knowledge 
of the fact that a person subsequent- 
ly acquiring the title was previously 
an attorney for the former owner of 
the property does not put a subse- 
quent purchaser on notice of fraud 
or a violation of duty on the part of 
the attorney—Chaerles v. Roxana 
Petroleum Corporation, (C.C A OX! ) 
282 E.. 983, certiorari denied (1923) 
43 SCt. 361, 261 US. 614, 67 L Hd 
827, 


4. Weaver v. Drake, 193 P. 45, 79 
Okl 277—6 CJ. p 688 note 97. 


88. Ind.—Downard v. Hadley, 18 N. 
Hi, 457, 116 Ind 181. 

Pa-—Henry v. Raiman, 25 Pa. 3654, 
64 AmD. 703. 


36. DC—Ba er v. Hudson, 
51 App.D.c. 150, 277 F. 5652. 


Me.—Briggs v. Hodgdon, 7 A. 387, 
7§ Me, 614. 

Nev —Martin v Dixon, 241 P. 3213, 
216, 49 Nev 161 

Wash —Conner v Hodgdon, 
675, 120 Wash. 426. 

6 CJ p 683 note 94, p 685 note 15 
“The authorities are uniform in 

holding that, whether during the time 

an attorney is acting as such or 

after such relations have ceased, and 

whother with his client’s money or 

with his own money he purchases or 

acquires an interest in the property, 

in any way the subject of htigation, 

a court of equity will decree that 

he holds such interest as trustee for 

the client ’"’"—Martin v. Dixon, supra. 

Right of attorney to deal with client 
after termination of relation see 
infra § 1332. 

Termination of relationship general- 
ly see supra § 108 et seq. 


87. UWS—Charles v. Roxana Petro- 
leum Corporation, (C.CA OKL) 282 
EF 988, certiorari denied 43 S.Ct 
$61, 261 US. 614, 67 LE. Bd. 827 

Ky —Smith v. Craft, 58 SW. 500, 22 
EKyL 643 

N J —Kauder v. Lautman, 168 A 660, 
114 NJEHq 197, affirmed 172 A 
565, 116 NJ.Hq 145. 
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Okl—Harrison v Murphey, 135 P. 
1187, 1140, 39 Okl 5648, 49 LRA. 
(NS) 1059 

Or—Crim v Thompson, 229 P. 916, 
112 Or 399—Cmm v Thompson, 
193 P. 448, 98 Or. 599—Smith v. 
Boothe, 176 P. 798, 90 Or 3860, af- 
firming 175 P 1709, 90 Or. 360 
“It cannot be the law that an at- 

torney, in the absence of fraud or an 

abuse of confidence in some way, 
is forever debarred from acnquirmg 
property, honestly and in good faith, 
solely because it had formerly be- 
longed to a person who at some ume 
in the past had been his client "— 
Harrison v Murphey, supra 


88. Miss—Bowers v. Virden, 56 
Miss 695. 
Okl—~Harriszon v. Murphey, 185 P. 


1137, 89 Okl 648, 49 LRA QYS.) 
10659. 

Or.—Crim v Thompson, 229 P. 916, 
112 Or. 399—Crim v, Thompson, 193 
P, 448, 98 Or 599. 

se. Baker v. Davis, 35 Iowa 184. 

90. Smith v. Boothe, 176 P. 793, 90 
Or, 860, affirming 175 P. 709, 90 
Or. 360—-6 CJ. p 686 note 16 

91. Kauder v. Lautman, 168 A. 660, 
114 NJ.Bq 197, affirmed 172 A. 
565, 116 NJ Bq. 1465. 
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ce. Construction and operation of con- 
tracts between attorney and client 
d. Avoidance by client and ratification 


a. Validity and Propriety in General 


While an attorney is under no absolute incapacity to 
deal with his client, all such transactions are subject to 
suspicion and close scrutiny, and will be sustained only 
where they are characterized by the utmost fairness 
and honesty and the attorney clearly shows that no un- 
due Influence was exercised and that the client received 
the same benefits and advantages as if he had been 
dealing with a stranger. 

Although a few of the cases contain some sug- 
gestions that business dealings between attorney 
and client after the relation has been created are 
always void or voidable,®* it is generally held that 
an attorney is under no absolute incapacity to deal 
with his client,95 but that in order for a transaction 


or dealing between them to be sustained it must 
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be characterized by the utmost honesty and good 
faith.54 In other words, such a transaction may 
be upheld if it is obviously fair and just;95 but 
because of the confidential and fiduciary nature of 
the lawyer’s relationship (supra § 125), and his 
opportunities to exert undue influence over his 
client,96 the “arm’s length rule,” which permits the 
parties to an ordinary business or mercantile trans- 
action to outtrade or outmaneuver the other and 
obtain an advantage at the expense of candor and 
ingeniousness, is entirely inapplicable to business 
dealings or transactions between the attorney and 
his client after the employment has been under- 
taken.97 Rather, all such transactions or dealings 
are regarded with suspicion and disfavor,®® are 
discouraged by the policy of the law,®® and will be 
closely scrutinized by the courts which will lean 
against the attorney; and if it appears that the 


Or —KEirchoff v. Bernstein, 181 P, 746, 
92 Or 878 

Tex -——Rhoton v Texas Land & Mort- 
gage Co, (CivApp) 80 SW (2d) 
768, error refused 

Va—Bruce vy. Bibb, 105 SH. 5670, 129 
Va. 46 

6CJ p 686 note 20 

Express contracts for compensation 
gee infra §§ 181-190. 


95. Ark—Goode v. King, 
(2d) 800, 189 Ark 1098 
Fla —Pilkington v. Rose, 102 So. 751, 

$8 Fla 547 
Ind —City of Rochester v. Campbell, 
lll NE 420, 184 Ind 421. 


92. Wla—Halstead v. Florence Cit- 
rus Growers’ Ass’n, 139 So. 1383, 
104 Pla. 21 

ND—Moran v. Simpson, 178 N.W. 
7169, 42 N.D 676 

6 CJ p 687 note 26. 

Gifts regarded as void see infra § 
129 

Purchase of interest in litigated 
property as void see infra § 128 


93. Ark—Goode v. King, 76 S.W. 
(2d) 800, 189 Ark 1093. 

Cal—Steglitzs v. Settle, 165 P. 436, 
1765 Cal 131 

Fla —Pilkington v. Rose, 102 So 751, 


7% SW 


88 Bla 547 
Kan—Yeamans v. James, 27 Kan | Mass—Autchell v Wright, 125 NB 
195 638, 234 Mass 458 


Minn —Mercer v McHie, 169 N.W 
581, 141 Minn 144 

Okl—Bulby v Stevenson, 13 P.(2d) 
112, 158 Okl 198 

6 CJ p 687 note 26, 


96 Fla—Willhams v. Dailey, 67 So 
877, 69 Bla 325 

Ill—Eilmore v Johnson, 32 NE 413, 
143 Ill 613, 36 AmSR 401, 21 L 
RA. 366. 


Ky —Pulant v. Davis, 2 Ky On. 40. 

Md—McLean v. Maloy, 111 A_ 91, 
186 Md 467. 

Moss—Mitchell vy. Wright, 125 NE 
688, 234 Mass 458 

Okl1—Buby v. Stevenson, 18 P (2d) 
112, 158 Okl 198—BSoard of Com'rs 
of Okfuskee County v Hazlewood, 
192 P. 217, 79 OkL 185, 11 ALR. 
709. 

Or—E7rchoff v. 
746, 92 Or. $78 

6 CJ p 687 note 26. 


o& Ariz—Holbridge v Southwest 
Cotton Co, 281 P 202, 85 Ariz 496 

Cal—McNeal v Foreman, 8 P (24) 
588, 117 CalApp 155—Steglits v 
Settle, 196 P 705, 50 Cal.App 6581 

Fla—Halstead v. Florence Citrus 
Growers’ Ass’n, 139 So 132, 1014 
Fla. 21—Pilkington v. Rose, 102 
So. 751, 88 Fle. 647 

Ili—In re Kolb, 199 N.B. 92, 362 
It 190—Thompson v Enight, 3 N. 
BD (2d) 114, 284 IlLApp 656 

Mass —Israel v. Sommer, 197 NE 
442. 

Minn —Svendsgeaard v. Grimes, 162 
N.W. 298, 186 Minn. 469 

Mo —Bybee v. S’Renco, 291 8.W. 459, 
316 Mo. 617. 


Bernstein, 181 P. James, 27 Kan 


Me—Mayo v Purinton, 94 A 985, 113 
Me. 452. 

Mass —iIsrael vy. Sommer, 197 NE 
442. 

Miss.—Gwin v Fountain, 126 So 18, 
22, 159 Miss 619, suggestion of er- 
ror sustained 132 So 669, 159 Miss 
619 

N J —Proff v Shirvanian, 160 A 844, 
110 NJ Eq. 689. 

Va-—-Thomas v. Turner, 12 8.E. 149, 
87 Va 1. 

“The situation of an attorney with 
reference to his client puts it in his 
power to avail himself, not only of 
the necessities of his client, but of 
Ins hiberalty and credulity. The law 
not only carefully watches over all 
transactions between attorney and 
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client to see that no advantage is 
taken of the client by his attorney, 
but often goes further, and holds 
such transactions void which betwecn 
other persons would be valid ”—Gwin 
v. Fountain, supra. 


97. Fla—Halstead v Florence Cit- 
rus Growers’ Ass'n, 189 So 183, 
104 Fla 21—Gould v State, 127 So. 
809, 99 Fla 662,69 ALR 699 

Me—Mayo v Purinton, 94 A. 985, 118 
Me 452 

Mass —Smith v. Weeks, 147 N.H. 676, 
252 Mass 244. 

N ¥—In re Leopold, 175 N Y.8S. 188, 
186 App Div 872, affirmed 123 NE 
876, 326 N.Y 693 

Pa—Nevin v State Bank of Hhsza- 
beth, 174 A. 618, 115 PaSuper 92. 


96. Cal—Stieglits v. Settle, 195 P. 
705, 50 CalApp 681 

Iowa —Haman v, Preston, 173 NW. 
894, 186 Iowa 1292 

Nev—-Moore v Rochester Weaver 
Mining Co, 174 P. 1017, 42 Nev. 
164,19 ALR 830 


99. Tarr v. Tucker, 172 
272 Mass 150 


i. Cal—Stieglitz v. 
705, 50 CalApp 681 

Fla—Halstead wv Florence Citrus 
Growers’ Ags’n, 139 So. 182, 104 
Fla 21 

Md—McLean v. Maloy, 111 A. 91, 
186 Md 467 

Mass.—Mitchell v. Wright, 125 NB 
688, 284 Masa 458 

Mo—Bybee v. S’Renco, 291 S'W. 459, 
316 Mo. 517. 

Nev—Moore v Rochester Weaver 
Mining Co, 174 P, 1017, 42 Nev. 
164, 19 ALR. 830 

N.J~—In re Romaine’s Will, 170 A 
16, 115 NJBq 172 (first case) 
affirming 167 A 688, 118 NJ Eq 
477—In re Romaine’s Will, 170 A 
16, 115 NJEHq 178 (second case) 
affirming 167 A. 688, 113 NJ.Eq 


ND 257, 


Settle, 195 P. 


7 C.J.8. 


transaction is unfair or that the 


overreached or unduly influenced it may be avoid- 
ed at his election,? either in courts of law,? or in 
courts of equity on the principles that govern the 
conduct and dealings of trustees or fiduciaries gen- 


erally.* 


Indeed it is often stated with great strictness, 
at least where the attorney has seemingly profited 
at the expense of the chent, that all transactions 
and dealings between attorney and client are, as 
against the atlorncy, prima facie fraudulent or pre- 


477—Dwyer v Anderson, 166 A 
298, 118 NJ Bq 210—Proff v Shir- 
vanian, 160 A 844,110 NJ Haq 6389 
—Raimond v Bianchi, 184 A 866, 
100 NJBq 288—Perkins v Deal 
Beach Realty Co, 114 A 853, 92 N 
J Hq 526, affirmed Peilinsa v Rob- 
ertson, 114 A 856, 92 NJEq 692 

Ohio —Mechling v Buetiger, 20 Ohio 
NPC(NS) 278 

Tenn —Hutchinson’ wv. 
Tenn CivApp 114 

Tex—Sherwood v South, (Civ App) 
29 SW (3d) 805 

Va—Bruce v Eibl), 105 8B. 670, 129 
Va 45 

Wis—State v Barto, 282 NW 658, 
202 Wis. 329 

€CJ p 686 note 21. 


2. Mla—Halstead v Florence Citrus 
Growers’ Ass’n, 189 So. 132, 104 
Fla 21 

Iowa —Reeder v. Lund, 286 NW. 40, 
218 Iowa 300 

Or—De Yulio v Brownell, 215 P. 
576, 107 Or 651 

Va—Bruce v Pibb, 105 SH 570, 129 
Va 45 

Undue influence by reason of confi- 
dential relationship of attorney and 
client as affecting validity of trust 
instrument see Tinsis § 76 [65 C 
J p 332 notes 28, 32] 


& Stieglitz v Settle, 195 P 705, 60 
CalApp 581—6 CJ p 688 note 30 


& Mirs—Gwin v Fountain, 126 So 
18, 159 Mian 619, sugecation of er- 
ror sustained 1323 So 659, i159 
Miss 619 

©O1—De ‘Xulio v Brownell, 215 P 
576, 107 Or ¢5! 

Warth—C:1n r v Hodgdon, 207 P 
6765, 120 Wash 426. 

Wis—Siaie vy Barto, 232 NW. 533, 
208 Wis 339 

@€éCJ p 688 note 29 

Transactions between attorney and 
chent as creating oxpress trust sce 
oie a § 68 [66 CJ p 804 note 11 
aj]. 


S&S. Cal—Zeller v. Knapp, 1 P.(3d) 
1071, 115 CalApp 486 
tead v. Florence Citrus 
Growers’ Ass’n, 189 So 132, 104 
Fla 321. 
ind.—City of Rochester v Campbell, 
111 N.E. 420, 184 Ind 421 


Crowder, §& 
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sumed to have been obtained by undue influence ;5 
and that to sustain such a transaction it is incum- 
bent upon the attorney to show, by clear and satis- 
factory evidence, not only that there was a suffi- 
cient consideration moving to the client and that 


there was no undue influence or unfairness, but 


Towa —Reeder vy. Lund, 236 NW. 40, 
213 Iowa 800. 

Ky —Puilant v Davis, 2 Ey Op 40 

Miss—Gwin v Fountain, 126 So 18, 
159 Miss 619, suggestion of error 
sustained 132 So 659, 159 Misa. 619 

Mo—Bvybce v S’Renco, 291 SW. 459, 
316 Mo. 517. 

Nev —Moore v Rochester Weaver 
Mining Co, 174 P 1017, 42 Nev 
164,19 ALR 830 

N J —Brothcrhood of Railroad Train- 
men v Van Hitten, 110 A. 121, 90 
NIIq 612 

Okl —Haunstein v McCalister, 46 P 
(2d) 652—Hunter v. Battiest, 192 
P 675, 79 Okl 248 

Pa —Maguiro v Wheeler, 150 A 882, 
800 Pa 613 

Tenn—Hutchinson vv, 
TconCiv App 114 

Tex —Bell v Ramirez, (Civ App ) 399 
SW 6565 

Uiah—Omera Inv Co v Woolley, 
271 P 797, 72 Utah 474. 

é€éCJ p 686 note 22 


Statute as to trustees applicable 

A statute providing that transac- 
tlona between a trustee and bis bene- 
fiaiary by which the trustee obtains 
any advantage from his beneficiary 
are Picsumcd to be without consider- 
allon, and the result of undue in- 
fluence, apnhes to the relation be- 
tween an attorney and clicnt —Magee 
v Brenneman, 206 P 37, 188 Cal 5623 


6 US—Graeber vy McMullin, (CC. 
AColo) 56 F (2d) 497, certiorari 
denied McMullin v Graeber, 53 § 
Ct 9, 287 US 0603, 77 LEd 635. 

Ala —Verner v Mosely, 127 So 627, 
221 Ala 36 

Ariz—Holdmdge v Southwest Cotton 
Co, 281 P 202, 35 Ariz. 496. 

Ark —Norfleet v Stewart, 20 S.W. 
(24) 868, 180 Ark 161. 

Cal—In re Witt’s Hstate, 245 P 197, 
198 Cal 407—Clark v Millsap, 242 
P 918, 197 Cal 765—Stieglitz v 
Settle, 195 P. 705, 50 CalApp 581 

DC—Hammer vy. Gordon, 50 App D 
C 34, 267 B. 336. 

Fla —Halstead wv. Fiorence Citrus 
Growers’ Ass’n, 1383 So 182, 104 
Bla 21. 

lll—Ankrom v. Doss, 270 TLApp 
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also that his client had all the information and 
advice that 1t would have been the duty of the 
attorney to give had he not been interested, and 
that the transaction was as beneficial to the client 
as 1f the latter had dealt with a stranger® Should 


Iowa —Reeder v. Lund, 286 N.W. 40, 
218 Iowa 300 

Me—Mayo v. Purinton, 94 A 935, 118 
Me 4652 


Md—McLean v. Maloy, 111 A. 91, 
186 Md 467 

Mass—Israel v. Sommer, 1987 NE. 
442. 


fo —Dybee v S’Renco, 291 SW 459, 
316 Mo 6517. 

Nev—Moore v. Rochester Weaver 
Mining Co, 174 P. 1017, 42 Nev. 
164,19 ALR 8380 

NJ—In re Romaine’s Will, 170 A. 
16, 115 NJ Hq 172 (first case) af- 
firming 167 A. 688, 113 N.J Eq. 477 
—In re Romaine’s Will, 170 A 16, 
115 NJEq 173 (second case) af- 
firming 167 A. 688, 1183 N.J Eq 477 
—Rhodes v. Ries, 133 A 712, 99 N. 
J Bq 688 

NM—In re Barth, 189 P. 499, 26 N. 
M 9538 

N Y—In re Howell, 109 NE} 672, 215 
NY 466, AnnCasi917A 627, re- 
versing 150 N.YS 1090, 166 App. 
Div 894—Beiber v Copeland, 250 
NYS 429, 233 AppDiv 504—In re 
Woolfson's Will, 287 N.Y 8. 12, 158 
Miss 928 

Oki —Haunstein v McCahster, 46 P. 
(24) 652—Roseboom v Baughman, 
37 P (2d) 616, 169 Okl. 442—Harri- 
son v Reed, 6 P (2d) 700, 154 OkL 
39—Korte v Brown, 255 P 1103, 
124 OklL 282—Board of Com’'rs of 
Okfuskee County v. Hazicwood, 192 
P 217, 78 OklL 185, 11 ALR 709. 

Or—K:irchof v. Bernstein, 181 P. 
746, 928 Or. 378. 

§C—Hydrick v. Hydrick, 141 SH. 
156, 142 8.C. 58L 

§8D—XKickland v. 
192, 36 SD 428 

Tenn—Harris v Marshall, 8 Tenn. 
App 509—Hutchinson v Crowder, 
8 Tenn Civ App. 114. 

Utah—Omega Inv Co v. Woolley, 
271 P 797, 72 Utah 474 

Va—Bruce’s Ex’x v Bibb’s xx, 105 
SH 570, 129 Va 46. 

6 CJ. p 687 note 28. 


meason for rule 

“The rule of equity which casts 
upon the attorney the burden of 
showing perfect fairness on his part 
in all his dealings with his chent 1s 
based upon the consideration that the 


Hgan, 155 NW. 
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the attorney fail to make this showing the transac- 
tion may be avoided or set aside as for constructive 
fraud irrespective of the intention of the attorney 
or whether fraud or undue influence was actually 
exercised,’ and this is so although the client has 
not sought to rest his case solely on the presump- 
tion existing against the attorney. If the attor- 
ney discharges this burden, however, the transac- 
tion will be sustamed,® as the presumption men- 
tioned is a rcbuttable one.10 


b. Matters or Circumstances Affecting Validity 
of Dealing or Burden of Attorney 


(1) In general 

(2) Existence and nature of relationship 
(3) Nature of transaction or dealing 

(4) Independent advice to client 


(1) In General 


The general rule that transactions between attorney 
and client are presumptively fraudulent or Invalid so 
that the attorney has the burden of proving the fairness 
and honesty thereof, Is one of equity and publio policy 
based on the theory that a confidence reposed in the at- 
torney was abused to the disadvantage of the cilent, and 
henoe, ite application may be varied according to the 
equities of the particular case and whether the circum- 
stances permit or preclude the deductions or assumptions 
on which it is based. 


Notwithstanding the absolute manner in which the 
general rule that all transactions or dealings be- 
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tween attorney and client are presumptively fraud- 
went and invalid 1s often stated, 1t 1s mainly a rule 
of equity or public policy which is not inflexible, 
but may be relaxed or varied in its application 
according to the circumstances.!1 Moreover, it is 
founded on the theory that confidence or influence 
was reposed in the attorney, and abused to the 
injury of the client or the advantage of the attor- 
ney, so that the mere relationship of attorney and 
client 1s not sufficient to invalidate a transaction 
without the appearance of these facts,44 or such 
circumstances as will permit a deduction or as- 
sumption that they existed;!8 and if the circum- 
stances are such as to preclude an assumption or 
presumption that confidence was reposed and that 
undue influence was exercised with respect to the 
matter involved the general rule does not apply.14 


In light of the foregoing, it may be said that 
the validity of a dealing between an attorney and 
client in a particular case is dependent to a certain 
extent on its own circumstances, the equities of 
the parties, and the possibilities that the attorney 
had to exercise influence or fraud.15 If the client 
is aged, ignorant, mentally weak, uneducated, or 
under similar disability, and largely dependent upon 
the attorney, the burden which the attorney must dis- 
charge in order to sustain a transaction by which he 
has profited is extremely stringent.16 On the other 


confidential relations existing be- 
tween the parties 1s such that the 
attorney has 1t in his power to avail 
himself of his influence over his 
chent and of the sense of dependence 
which the latter has m him and of 
the confidence which the relation al- 
ways imposes to a greater or less 
extent.”—Swain v. Martin, 251 SW 
26, 27, 158 Ark. 469. 


Advice to client 

“Defendant before accepting the 
deed should have used active dili- 
gence to see that his client was fully 
informed of the naturo and effect of 
the transact.on proposed and of his 
own rights and interests in the sub- 
ject matter involved, and should have 
seen to it that his client had inde- 
pendent advice in the matter or else 
should have received from him such 
advice as ha would have been ex- 
pected to give had the transaction 
been one between his client and a 
stranger, and should have seen that 
hus client was so placed as to be en- 
abled to deal with him at arm's 
length without being swayed by the 
relation of trust and confidence 
which existed between them.”— 
Webster v Kelly, 175 NE. 69, 71, 
274 Maga. 664. 


7. Ark—Norfleet v, Stewart, 20 8 
W (24) 868, 180 Ark. 16. 


N.J—Proff v Shirvanian, 160 A. 844, 
110 NJ Hq 639. 

Breach of duty as constructive fraud 
generally see infra § 188 


& Bouton v Stuart, 199 P. 71, 52 
CalApp 484. 


& iInd—City of Rochester v. Camp- 
bell, 111 NBL 420, 184 Ind 421. 
EKy.—Wilhams v. Reese, 198 SW. 27, 

177 Ky 679. 
Minn.—Mercer v McHie, 169 NW 
681, 141 Minn 144 


10. City of Rochester v Campbell, 
111 NB 420, 184 Ind 421. 


il. Ariz—Townsend v. Shipley, 239 
P 787, 29 Aris 96 
Okl—Builby v. Stevenson, 18 P.(2d) 
112, 158 OkL 193 
Va—Bruce v. Bibb, 105 SH. 6570, 
129 Va 4b. 
6 C.J p 687 note 24. 
Death of attorney 
The rule should not be rigorously 
apphed where, owing to the death of 
the attorney, 1t 18 impossible for his 
representatives to make full or plen- 
ary proof—Whiting v Davidge, 238 
App DC 156—Boyd v. Daily, 83 N Y. 
S. 539, 85 AppDiv. 581, affirmed 68 
NH. 1114, 176 NY. 618. 


12%. Ark.—Goode vy King, [76 S.W. 
(2d) 300, 189 Ark 1093 

Cal—Boardman vy. Crittenden, 198 P 
1020, 62 CalApp 438. 
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Mass—Mitchell v Wright, 125 NB 
638, 284 Mass 458. 

Va—Bruce v. Bibb, 105 8.0 570, 129 
Va. 45 

6 CJ p 888 note 27. 


13, Haman v. Preston, 178 N.W. 894, 
186 Iowa 1292 


14 Boardman v Crittenden, 198 P. 
1020, 52 CalApp 488—6 CJ p 688 
note 33, p 690 note 66 [a]. 


15 Cal—Boaidman v. Crittenden, 

198 PF 1020, 562 CalApp 488 
Okl—Bulby v. Stevenson, 18 P (2d) 

112, 168 OkL 198 

“Hach cage, of course, must depend 
upon its particular facts. What 
might be sufficient evidence to turn 
the scale in one case might not be in 
another. The dominating influence 
of the attorney, and the weak, con- 
fiding, and submissive character of 
the client m one case might require 
far less proof than in another case, 
where the chent was of a atrong and 
aggreseive personality, and not eas- 
ily infiuenced by the attorney "— 
Armstrong v. Morrow, 163 NW. 179, 
181, 166 Wis L 


16. US—Netrbart v. Buek, (C.C.A. 
Kan) 50 F (2d) 367. 

Conn—McKEnight v. Gisele, 140 A. 
116, 107 Conn 3229 

Mo—Bybee v S’Renco, 391 8S.W. 459, 
816 Mo. 617, 
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hand, it is frequently recognized that the beneficent 
protection of the general rule 1s not always needed 
as some clients may be shrewder or better positioned 
than some attorneys in business deals,17 and if 
the case 1s one in which the attorney possesses 
no particular knowledge or influence by reason of 
his position or training, and the client 1s an in- 
telligent and experienced businessman who 1s as 
well or better informed than the attorney with 
reference to the material facts and likely to exer- 
cise his own independent judgment, the transaction 
will often be sustained unless a breach of faith or 
unfair dealing on the part of the attorney is clear- 
ly shown.18 In other words, if the parties are 
sui juris and deal with each other on terms of 
equality as between men competent to make ther 
own contracts, the law does not deny to the attor- 
ney a right to the fruits of open dealings with his 
client mm business matiers in which the chient is 
amply able to protect himself, at least where a 
breach of faith or unfair dealing on the part of the 
attorney is not clearly shown.19 


Open hosidsiy of attorncy. The rule requiring 
the attorney to establish the fairness and honesty 
of the transaction does not apply where the atior- 
ney has openly assumed an attitude hostile to the 
client, before the transaction was entered into, 
so that thereafter the parties are put at arm’s 
length and the client could not possibly have been 
acting under the influence of the confidence which 
he had reposcd 1n the attorney.*° 


N.J—Rhodes v. Ries, 183 A 713, 99' profession, does frequently happen— 
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(2) Existence and Nature of Relationship 


The rule that dealings between attorney and client 
are presumptively fraudulent does not apply to dealings 
entered Into before the relationship of attorney and client 
has been created. 

The rule that transactions and dealings between 
aitorney and client are presumptively fraudulent 
and invalid ordinarily applies to every one who acts 
in the capacity of an attorney for another :r- 
respective of how the relation was created,?! and 
irrespective of whether the person so acing is 
actually a licensed attorney?! The rule has no 
application, however, where the relationship of at- 
torney and client does not exist between the parties 
at the time of the transaction,?8 although the rela- 
tion may have subsequently been established be- 
tween them;?4 and hence, counsel and client may 
contract subject to the same rules governing other 
men before the relation of attorney and client be- 
gins.25 

Although the client has acted in a representative 
capacity when retaining or employing the attor- 
ney, the client as an individual is enttled to the 
protection of the rules relative to dealings between 
attorney and client.26 


(3) Nature of Transaction or Dealing 


The rule that transactions and dealings between at- 
torney and client are presumptively fraudulent may ex- 
tend to transactions or contracts with reference to prop- 
erty or rights not directly involved in the particular 
transaction or proceeding with reference to which the 
attorney Is employed, If the relationship may be pre- 


Utah.—Omega Inv Co y. ‘Woolley, 


NIEq 638 
Okl—Baiker vy Wiseman, 161 P 
1047, 51 Okl 645 


17%. Bilby v Stevengon, 18 P.(2d) 
112, 158 Okl 198 


18. Cali—DBoardman v_ Crittenden, 
198 P. 1020, 52 CalApp 438, 
N J—Koller-Vesper y. ‘ilderotter, 
(Ch) 1189 A 8765. 
Okl1—Bilby v Stevenson, 18 P (2d) 
112, 158 Okl 1938 
See Ryan v Hayes, 190 TllApp 208 
“In this inquiry, the jealousy with 
which the law views such a contract 
is ready to lend its ald in support of 
perhaps trivial circumstances tend- 
ing to bring the case within the rule 
But tho danger to which the client is 
exposed, from the supposed influ- 
ence which his attorney has over 
him, is the reason on which it pro- 
ceeds, and the inquiry, is whether 
he has or has not used it to his 
prejudice; and if it should appear 
that the chent was as well, or better, 
advised than hie attorney on all mat- 
ters connected with the contract— 
which without disparagement to the 


and hag received a full and adequate 
price, whee, I would ask, is the 
hardship or injustice of sustaiming 
such a contract, although one of the 
parties should capriciously ask to be 
absolved from 1t® Surely there is 
none, and the rule never could have 
been intended to operate on such a 
case "—Miles v Hrvin, 6 SC Hq. 524, 
648, 16 AmD 623. 


19. Pilkington vy. Rose, 102 So. 751, 
88 Fla 647. 


20. Cal—Boardman v. Crittenden, 
198 P 1020, 52 CalApp 433. 

N J—SXoller-Vesper v. Wilderotter, 
(Ch) 119 A, 875 

Tex—McGary v. Campbell, (Civ 
App) 245 SW 106. 

6 CJ. p 688 note 34 


21. Ala—Scott v Hardyman, 119 So 
224, 218 Ala. 615 

DC—Hammer v Gordon, 50 App DC 
34, 267 F 336 

Mess —Isracl v. Sommer, 197 NE 
443 


271 P. 797, 72 Utah 474. 
6 CJ. p 688 note 81 


22. Pomeroy v. Collins, 243 P. 6657, 
198 Cal 46 


a3. Ky—Wilhama v. Reese, 198 &. 
W 27,177 Ky 679, 

Md—Smith v. Martin, 140 A. 593, 154 
Md 462 

N J—Losee v. Cale, 145 A 468, 7 N. 
J Misc 321. 

NY—Colton v Oshrin, 285 NYS. 
483, 246 App Div 287 

Pa—Goodbread’s Hat, 24 PaCo. 427. 

Va—Bruce v. Bibb, 105 8B. 570, 129 
Va 45 

6 CJ p 688 notes 33, 38 

Effect of termination of relation see 
infra § 132. 


#4. Bonelli v. Conrad, 87 P (24) 137, 
1 Cal App.(2d) 660—6 CJ. p 688 
note 32 


25. Ky.—Williams v. Reese, 198 8, 
W. 37,177 Ky. 679 

Va—Eruce v Bibb, 105 8.E. 570, 129 
Va 45. 

Contracts creating relationship see 
infra subdivision (3) 


Mo—Bybee vy. S'Ronco, 291 8.W. 459,/ 96. Magee v Brenneman, 206 P, 37, 


316 Mo. 517. 
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eumed te give the attorney some advantage over the 
client; but the rule does not apply to those transactions 
which are so totally unrelated to the relationship that 
it cannot be presumed to have any Influence therein, nor 
to the contract in which the relation has :ts Inception. 

The rule that dealings between attorney and 
chent are presumptively fraudulent is not restrict- 
ed to contracts or dealings with respect to the 
rights or property involved in the particular trans- 
action or proceeding in which the attorney is act- 
ing for the client, but it may extend to other 
transactions and contracts, where the relationship 
may be presumed to give the attorney some advan- 
tage over the client.2”7 The rule does not apply, 
however, 1f the transaction 1s so totally unrelated 
to the attorney and client relationship that it can- 
not be presumed to have given the attorney any 
influence or advantage with reference to the deal.28 
Moreover, as stated in the preceding section, the re- 
lationship of attorney and client must ordinarily 
exist at the time of the transaction, and hence 
it 1s usually held that the rule does not apply to 
contracts by which the relationship is established, 
but with respect to these the parties will be regard- 
ed as dealing at arms’ length.29 


(4) Independent Advice to Client 


A showing that the cilent had adequate Independent 
legal advice with respect to the transaction may dis- 
charge the attorney's burden and cause the transaction 
to be sustained as fair and Just; but it Is not absolutely 
essential to the validity of the transaction that it be 
shown that the client had the benefit of such advice 
where it can otherwise be established that the transaction 
was fair and just. 


Unless the advice is biased or insufficient,®9 an 
attorney may often discharge his burden, and cause 
a transaction with his client to be sustained as 
fair and honest, by showmg that the client had 
independent legal advice with respect thereto.*1 
Independent legal advice for the client 1s not, how- 


27. Swaim v Martin, 251 SW. 26, 
158 Ark. 469. 
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BH 69, 274 Mass 664. 
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ever, absolutely essential to the validity of the trans- 
action where the client is fully informed and com- 
petent to act without such advice,®? or it can be 
otherwise shown that the transaction was fair and 
that the client acted voluntarily and with full knowl- 
edge and understanding 33 


c. Construction and Operation of Contracts be- 
tween Attorney and Client 
A contract which an attorney has made with his 
client will be construed most strongly against the attor- 
ney, and he is estopped from asserting that a part or 
provision of the contract Is legally insufficient or Invalid. 
Where there is any doubt or question as to the 
interpretation to be given to a contract that has 
been made by a lawyer with his client, that con- 
struction which tends most strongly against the 
lawyer in the deal should be given;84 but where 
it is admitted that the contract is fair and just 
it has been held that the construction of the con- 
tract 1s not to be strained in the interests of the 
client.35 


An attorney who has drawn a contract between 
himself and his client 1s equitably estopped from 
asserting that a part or provision thereof is in- 
valid or insufficient.?6 


d. Avoidance by Client and Ratification 


A ailent’s right to avoid or set aside a transaction 
with, or transfer to, his attorney may be conditioned 
upon the client’s restoration of the status quo or pay- 
ment of the attorney’s fees and expenses, and may be 
lost by reason of laches or ratification or a transfer to 
a bona fide purchaser for value and without notice. 


As noted in §§ 127 a and 128 a, when a trans- 
action with, or transfer to, an attorney 1s regarded 
as unfair or constructively fraudulent the clicnt 
has the right to avoid the same either by an affirma- 
tive suit m equity to set the same aside, or by 


confidenthal relations, whereby 
the dominant party gets an ad- 


96 Cal—Stieghts v. Settle, 165 P. 
486, 175 Cal 181. 

Mich—Wilson v White, N.W. 
698, 228 Mich 497. 

N J—Losee v. Cale, 145 A. 468, 7 N 
J Mise 821. 


23. Cel—Bonelli v. Conrad, 87 P 
(2a) 187, 1 Cal.App (2d) 660 

Okl—Tillman v. Gazaway, 261 P 9865, 
128 Oki. 183. 

Tex—White v. Burch, (Civ App.) 19 
S'W (2d) 404. 

6CJ p 688 notes 85, 36. 

Contracts for compensation see infra 
$3 181-189. 


30. Ala—Verner v, Mosely, 127 So. 
527, 221 Ala 36. 
Mass—lIsrael v. Sommer, 197 NE 


194 


Utah —Omega Inv Co v. Woolley, 
271 P 797, 72 Utah 474. 
“Independent legal advice which 

ig incompetent, or perfunctory, or 

given without adequate knowledge of 
the situation will not suffice.”—TIs- 
rael vy. Sommer, supra. 


31. US-—In re Duntley, (Ill) 227 
BH $81, 148 CCA. 77 

Okl—ZBilby v. Stevenson, 13 P (2d) 
112, 158 Okl 193. 


32. Boardman vy. Crittenden, 198 P. 
1020, 52 CalApp. 438. 


33. Scott v. Hardyman, 119 So. 224, 
226, 218 Ala 516. 
“The presumption of undue infiu- 
ence, resulting from a transaction in- 
ter vivos, between persons occupy- 
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vantage, may be overcome by evi- 

dence of other facts than independent 

advice, if sufficient to show that the 

act was voluntary, fair, and well un- 

derstood It 1s not necessary to 

prove this one fact in order to over- 

turn the presumption, although it is 

usually done in this manner,”—Scott 

v Hardyman, supra. 

4% US—tIn re Boone, (C.C.CaL) 83 
F. 944 

Okl—Barker v. Wiseman, 151 P. 
1047, 51 OKL 645 

Or.—Security Savings & Trust Co. v. 
Gulbert, 250 P. 749, 120 Or. 327. 


aS. Willoughby v. Mackall, 1 App. 
DC 411, 


36. Holdridge v. Southwest Cotton 
Co., 281 P. 202, 85 Ariz, 406 


7 CJ.S. 


asserting the fraud or confidential relationship in 
defense to any attempt by the attorney to enforce 
his rights under the transaction If the client does 
not make timely application, however, he may be 
barred from obtaining relief by the equitable doc- 
trine of laches? or by the statute of limitations ,°8 
and a client who, with full information, has ac- 
quiesced in or ratified a transaction with, or trans- 
fer to, his attorney cannot thereafter avoid the 
same.89 Delay or laches will not, however, pre- 
clude the client from defending on the ground of 
confidential relationship at any time during the 
period the attorney can enforce his rights under 
the transfer or transaction.49 Moreover, it has 
been said that the defense of laches based on mere 
delay is not favored in suits to set aside such trans- 
actions ;41 and mere delay does not amount to lach- 
es which will preclude the client from setting the 
transaction aside where there was nothing to arouse 
the suspicions of the client or move him to action.‘ 

The client’s right to avoid the transaction may 
often be conditioned upon the client’s restoration 
of the status quo,*8 or payment of the fees and 
disbursements of the attorney.‘ 


Agawmsi purchasers or assigns of attorney If 
he has not acquired the same in good faith and 
for value, a2 purchaser or assignec of propeity or 
a right, which an atiorncy has acquired by rcason 
of a transaction with his client, takes subject to 
the same burden and might of avoidance as the 
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attorney ;45 but a client cannot set aside a transfer 
to his attorney as against subsequent purchasers 
for value and without notice.48 


§ 128. ——  Conveyances, Mortgages, and 
Assignments 


a. In general 
b. Transfer of subject matter of suit 
c. Fraudulent transfers 


a. In General 


Although a conveyance, mortgage, or assignment 
by a client to his attorney, or vice versa, may be sus- 
tained if It appears that the transfer fs fair and honest 
or that no Improper influence has been exercised, such 
a transaction is ordinarily regarded as presumptively 
fraudulent or the result of undue influence, and subject 
to avoidance on that ground, unless the attorney clearly 
proves that the transfer was fair, honest, and equitable, 
for an adequate consideration, and that the client fully 
understood the nature and effect of the transaction. 

In accordance with the rules stated in § 127, a 
conveyance, mortgage or assignment by a client 
to his attorney 1s not necessarily mvalid if :t clear- 
ly appears to be fair and equitable or in no way 
improperly influenced by the superior position of 
the attorney or the confidence reposed in him,‘ 
as where the transfer or assignment constitutes 
but a fair payment or satisfaction of the reasonable 
costs or fees of the attorney.4® The general rule 
that all transactions and dealings between attorney 
and client are subject to close scrutiny and pre- 


87. Johnson v Johnson, 206 P 3205, 
85 Okl 274—6 CJ p 688 note 28, 
p 691 note 59. 


38. Friend y McComb, 
App) 87 SW.(2d) 767. 


39. Mclean v Maloy, 111 A 91, 136 
Md 467—6 CJ p 691 note 60. 


mack of full knowledge or advice 
and contamuamce of attorney’s influ- 
ence may preclude the client’s con- 
duct from being held a ratification — 
Verner v. Mosely, 127 So 6527, 221 
Ala 86—Turmmley v Nixon, 163 A. 800, 
112 NJ Ea. 116. 


40. Magee v. Brenneman, 206 P. 37, 
188 Cal 563 


41, Turnley v. Nixon, 168 A. 800, 

804, 112 NJ.Eq 116. 

“Where bills are filed to set aside 
contracts or deeds between parties 
sianding in a confidential relation to 
each other, the defense of laches is 
not usually regarded with favor. It 
has been said that ‘length of time 
weighs less in such a case than in 
any other,’ and that it is ‘extremely 
difficult for a confidential agcnt to 
set up an available defense grounded 
on the laches of his employer’ EI- 
more v. Johnson, 83 N.M. 418, 419, 


(Tex Civ. 


143 Til 613, 21 LRA. 366, 36 AMSR 
401: citing and quoting Wood v 
Downes, 18 Vesa Jr 120”"—Turniey v. 
Nixon, supra 

42. Ala—Verner v. Mosely, 127 So 

527, 221 Ala 36. 

Wis —Armstrong v. Morrow, 163 N 

W 179, 1686 Wis 1. 

Continuance of confidential rela- 
tlonship and position of undue infin. 
exce until a short time before the 
bilnging of the action may preclude 
the client from being charged with 
laches —Verner v Mosely, 127 So 
627, 221 Ala. 36—Armstrong v Mor- 
row, 168 NW. 179, 166 Wis 1 
43. Head v. Moore, (Tex Civ App ) 

282 SW 363, dismissed for want 

of jurisdiction 


44. Mass—Webster v. Kelly, 175 N. 
BD 69, 274 Mass 564. 

Minn —Delasca v Grimes, 174 N.W 
623, 144 Minn 67. 

45. Ark—Powell v. Griffin, 13 8 W. 
(2d) 18, 178 Ark 788 

Cal—Magee v Brenneman, 206 P. 37, 
188 Cal 562. 

46. Bucher v Hohl, 97 &.W. 922, 199 
Mo 820, 116 AmSR. 492—6 CJ p 
691 notes 61, 65 

47. Cal—Baliley v. Security Trust 
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Co, 177 P 444, 179 Cal 
P 449, 179 Cal 815 

Ill—Morrison v Smith, 28 NE 241, 
180 Tl 304 

Mo—Linneman v. Henry, 291 SW. 
109, 316 Mo 674 

S D—Howard v. Potts, 288 N.W. 909, 
57 SD 469 

6 CJ p 690 note 56 [a]. 


benefit of client’s 


540, 177 


A. trust deed to the attorney for 
the debtor cannot be avoided as 
fraudulent because the attorney 15 
to receive a fair compensation for his 
services as trustee or on the ground 
that because of his dealings as trus- 
tee with the creditors or his enforce- 
ment of the provisions of the trust 
deed against the debtor he thereby 
represents adverse interests, where 
the debtor made the deed with ful! 
comprehension of the nature and ef- 
fect of his acts.—Busey v. Perkins, 
178 A 474, 168 Md. 19. 


48 Cal—McGown v Dalzell, 236 P 
941, 72 Cal App. 197. 

La.—Beattie v Dimutry, 121 So 681, 
168 La 81 

Wash —Wallace v. Town, 35 P. 1080. 
8 Wash 244 

6 CJ p 690 note 57. 
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sumptively fraudulent or the result of undue in- 
fluence applies with full force, however, to any 
purchase or acquisition by an attorney of his client’s 
property.*9 Hence, a transfer, conveyance, or as- 
signment of property by a client to an attorney 1s 
subject to avoidance and being set aside as con- 
structively fraudulent or the result of undue in- 
fluence, except to the extent that it operates as a 
payment of reasonable and proper fees,59 if the 
attorney fails to discharge lis burden by showing 
that the transaction was fair, equitable, and honest, 
for an adequate consideration, and that the client 
had the benefit of impartial advice or was fully 
informed of the nature and effect of his act so 
that he was in the same position as if he had dealt 
with a stranger,5! provided the client acts prompt- 
ly and does not ratify the transaction or wait 
until the property has been retransferred to a bona 
fide purchaser (see supra § 127 d). These rules 
apply to transfers to third persons for the attor- 
ney’s benefit? or to a corporation of which he is 
the principal stockholder ,58 and to conveyances 
or transfers of all kinds of property, whether real 
or personal,54 even though not involved in the 
ligation or transaction in which the attorney is 
acting for the client,55 to mortgages®6 and deeds 


49. Aljla-—-Verner v. Mosely, 127 So 
527, 221 Ala. 36—Scott v. Hardy- 
man, 119 So 224, 218 Ala 616 

Mo—Bybee v. S’Renco, 291 S.W 4659, 
816 Mo 617 

Utah —Omega Inv. Co v. Woolley, 
271 P 797, 72 Utah 474. 

6 C.J p 689 note 44. 


50. Mass—Webster v Kelly, 175 N. 
H 69, 274 Maas. 564 

Mo—Linneman v Henry, 291 SW. 
109, 816 Mo 674. 

6 CJ p 689 note 45. 


Value of services must be shown 
by the attorney.—Bonifacio v. Stuart, 
199 P. 69, 52 CalApp 487. 


S81. Ala—Verner v. Mosely, 127 So. 
527, 221 Ala 8&6—Scott v. Hardy- 
man, 119 So 224, 218 Ala. 6165. 

Ark —Swaim v. Martin, 251 SW. 26, 
158 Ark. 469. 

Cal—Bouton v. Stuart, 199 P 71, 52 
Cal App. 484—Bonifacio v. Stuart, 
199 P 69, 52 CalApp 487 

D.C—Hammer v Gordon, 50 App D. 
C 84, 267 F 386. 

ilL—Warner v Flack, 116 NH 197, 
478 Ill 808,232 ALR 428—Morrow 
v. Compton, 216 Ill App. 534. 

Iowa —Reeder v. Lund, 236 NW. 40, 
213 Iowa 3800 

Mass—Webster v Kelly, 
69, 274 Masa. 564, 

Minn —Delasca v Grimes, 174 NW. 
628, 144 Minn ¢67—Mercer v. Mc- 
Hie, 169 NW 631, 141 Minn 144. 

Mo.—Bybee v. S’Renco, 291 S.W 4659, 


SW. 125 
NJ.Eq 199, 


769, 43 N.D. 575 
156 Okl 110 
S.W. 655 


52, 
144 Minn. 67. 


800 Pa. 513. 
527, 221 Ala 386 
168 Ark. 469 

C. 34, 267 F. 836 
NJEHq. 199, 


769, 42 ND. 5765 


17% ND 


87. 
109, 816 Mo. 674 
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816 Mo 617—Crooks v. Looney, 197 


NJ—Povey v. Ready, 100 A. 556, 87 
modified on other 

grounds 102 A. 443, 88 NJ Eq 842 
ND—Moran v Simpson, 173 N.W. 


Okl—Hagler v. Bishop, 9 P (2d) 766, 


Tex —Bell v. Ramirez, (Civ.App ) 299 


Utah—Omega Inv. Co. v. Woolley, 
271 P. 797, 72 Utah 474. 
6 CJ. p 689 notes 45, 46. 


Delasca v. Grimes, 174 NW. 528, 


63. Maguire v. Wheeler, 150 A. 882, 


&4 <Ala—Verner v. Mosely, 127 So. 
Ark —Swaim v. Martin, 251 S.W 38, 
DC—Hemmer vy. Gordon, 50 App D 


NJ—Povey v Ready, 100 A. 556, 87 
modified on other 

srounds 102 A. 448, 88 NJEq 342. 
ND—HMoran v. Simpson, 178 N.W. 


6CJ p 689 note 47, 


55. Swaim v. Martin, 251 SW. 36, 
158 Ark 469—6 CJ. p 689 note 48 


58. Long v. Powell, 69 So. 585, 194 
Ala. 438—6 C.J. p 689 note 49. 


Linneman v. Henry, 291 S.W. 
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of trust,57 and to assignments of rights and 
claims,58 such as mortgages,59 ,udgments,®° or caus- 
es of action.61 


Transfers from atiorney to clent. In case of 
an assignment by an attorney to his client, the 
client 1s likewise presumed io have acted under the 
influence of the attorney,®? and is entitled to have 
the transaction annulled unless the attorney can 
show that he has observed the utmost good fath.63 


b. Transfer of Subject Matter of Suit 


Although some cases hold that an attorney’s pur- 
chase of an interest In the subject matter of the I:ti- 
gation tn which he Is employed ts absolutely vord or void- 
able, it fs generally held that such a transfer will be 
sustained where, and only where, it is clearly shown 
that the transaction was fair and honest and the client 
acted knowingly w:th full information and advice as to 
his rights. 


A few cases have regarded the purchase by an 
attorney from his client of the subject matter of a 
suit, pendente lite, absolutely void, both on general 
principles and because it is champerty,®4 and other 
authorities have taken the view that such a pur- 
chase, although made without fraud or undue 
advantage and upon the payment of an adequate 
price, 1s nevertheless voidable at the option of the 
client;65 but it 1s generally held that an assign- 


5&8. Jones v Brown, 282 FP. 318, 140 
Okl 155—8 CJ. p 690 note 52 

Statutory prohibition of assignment 
of claim ogainst United bdtates to 
attorney for his services in prose- 
cuting claim see United States § 
168 [65 CJ p 1890 note 37]. 


55. NY—Pitcher v Sutton, 264 N 
YS 488, 288 App Div. 291, amend- 
ed 265 N YS. 929, 240 App Div 754, 
and 266 N.Y¥.S8. 991, 240 App Div. 
769 

Wis—Armstrong v. Morrow, 163 N. 
W 179, 166 Wis 1, Ann Cas 1918 
1156 


60. Jones v. Brown, 282 P 813, 140 
Okl 155—6 CJ. p 689 note 60. 

Purchase of judgment by attorney as 
not champertous see Judgments § 
514 [84 CJ. p 688 note 3). 


Gi. Coffey v Quint, 28 P. 494, 799, 
92 Cal 475—6 CJ p 690 note 51. 


62. Townsend v. Shipley, 239 P 1787, 
29 Ams 96—6 CJ. p 691 note 62 


6S. Townsend v. Shipley, supra—é 
CJ p 691 note 68. 


6. US—Nelhart v. Buek, (CCA. 
Kan ) 50 F (2d) 867 

ND—Moran v Simpson, 173 N.W. 
769, 42 ND. 575 

6CJ p 690 note 58. 


65. Tll-——Morrow v. Compton, 215 IIL 
App 624 

W Va.—Woodcock v. Barnck, 31 SE. 
396, 79 W Va. 449 

6 C.J. p §90 note 54, 
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ment or transfer of the subject matter of litiga- 
tion in which the attorney was employed may be 
sustained by a clear showing that it was fair and 
equitable and made with full understanding on the 
part of the client.66 Even where this latter view 
1s entertained, however, the transaction 1s always 
viewed with suspicion and may be avoided unless 
the attorney discharges the heavy burden of prov- 
ing not only that there was no overreaching of the 
client, but that the client acted upon the fullest 
information and advice as to his rnghts.67 


c. Fraudulent Transfers 


A client may avoid or set aside a transfer to his 
attorney, even where it Is for the declared purpose of 
hindering or defrauding creditors, as the client is not 
regarded as being in pari delicto. 


A client may, under the rules stated in the pre- 
ceding sections, avoid or set aside a transfer to 
his attorney, even where the transfer is for the 
declared purpose of hindering and delaying the 
creditors of the client, as the law does not in such 
a case regard the client as being im pari delicto.®8 
Similarly, where the transaction is an exchange of 
property, the fact that the transfer from the at- 
torney was to a third person, in secret trust for 
the client, in fraud of the latter’s creditors, does 
not preclude the client from holding the attorney to 
account for the profit on the transaction.®9 


§ 129. Gifts 


Although there Is some authority for the view that 
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such a transaction Is absolutely void, It Is generally held 
that a gift from a client to his attorney will be sue- 
tained If the attorney overcomes the suspicion or pre- 
sumption raised against him and shows that the gift 
was voluntarily made with full knowledge of all the cir- 
cumstances and without undue influence on the part of 
the attorney. 


While some of the early authorities appear to 
hold that an attorney is absolutely precluded from 
accepting a gift from his client during the continu-’ 
ance of the relationship and that such a transaction 
1s void and subject to be set aside although good 
faith is proved,?9 most of the modern cases appear 
to take the view that the gift 1s not void 1pso facto 
but may be sustained if equitable and it 1s clearly 
proved that the client acted voluntarily with full 
knowledge of all the material facts and that no 
undue influence was exercised by the attorney.74 
As in other transactions between them, the attor- 
ney, Of course, has the burden of proving these 
facts which are essential to sustain the validity of 
the gift.74 Indeed, some of the cases take the view 
that gifts are to be regarded with much greater 
strictness or suspicion than other dealings between 
attorney and client, so that the presumption against 
the validity of the same is much stronger and the 
attorney's burden correspondingly heavier ,73 but 
other authority has pointed out that the degree of 
suspicion 1s dependent upon other circumstances 
than the mere fact that a gift was made from a 
client to an attorney.?4 


Stranger cannot exercise option of 
the client to avoid the transaction — 
Wolfson v. Estate of Martinez, 20 
Philippine 340. 


6a. Ark—Goode v. Kung, 
(2d) 800, 189 Ark 1093 

Cal—Baoiley v. Security Tiust Co, 
177 P 449, 179 Cal 816—Baley v. 
Security Trust Co, 177 P. 444, 179 
Cal 6540 

DC—Hammer v. Gordon, 50 App.DC 
84, 267 F. 336. 

La —Beattie v. Dimitry, 121 So. 581, 
168 La. 81. 

Md—Russum v Wanser, 58 Md 93. 

Pa—Bersch v. Rust, 96 A 108, 249 
Pa 612 

8 D—Howard v. Potts, 2388 NW 909, 
57 SD 469 

Tex —Friend v. McComb, (Cly.App.) 
87 8'W.(2d) 767. 

6 CJ. p 690 notes 56, 56 [a], 57. 


On notice to the debtor of assign- 
ment to attorney of part of the claim, 
the title vests absolutely in the at- 
torney, as against collusive agree- 
ments of the assignors and the 
debtor —Northern Texas Traction Co. 
v Clark & Sweeton, (Tex Civ App ) 
272 SW. 664. 


G7. Ark—McMillan v. Brookfield, 
234 S.W. 621, 150 Ark. 618, 


7% SW 


Ill —Morrow v. Compton, 216 Ill App. 
524 

Tex—Baird v. Laycook, (Civ App ) 
94 SW.(2d) 1185, error dismissed 

6 CJ p 691 note 58. 


Fraud question for jury 

Whether a deed sought to be can- 
celed executed by an administrator 
to his attormey covering the land 
being administered was procured by 
the attorney’s fraud was for the 
jury—Baird v. Laycock, (Tex.Civ. 
App) 94 S.W(2d) 1186, error dis- 
mussed. 


68 Clark vy Millsap, 242 P. 918, 926, 
197 Cal 765—6 CJ p 691 note 64 
“Certainly the law will not hold a 

chent in pari delicto with her attor- 

ney, who, acting under lis influence 

and advice, places her property i 

his name and possession for purposes 

of concealment As between the two, 
the client is not, in the eyes of the 
law, as culpable as the legal adviser.” 

—Clark v Millsap, supra 

Conveyance between attorney and 
chlent as not fraudulent by reason 
of the confidenLial relationship see 
Fraudulent Conveyances § 250 [27 
CJ p 641 note 41]. 

Future legal services as sufficient 
consideration for transfer by 
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debtor to his attorney see Fraudu- 
lent Conveyances § 148 [27 CJ p 
529 notes 69, 70] 

Persons in confidential relations not 
in pari delcto with regard to 
fraudulent ccnveyances see Fraud- 
ulent Convoyances § 262 [237 C.J. p 
652 note 66 et seq]. 

Transfer of property to attorney un- 
der agreement to render future 
services as fraudulent and void 
against creditors see Fraudulent 
Conveyances § 148 [27 CJ p 630 
note 76]. 


68. Morrow v. Compton, 215 ITl App. 
524 

70. Berrien v. McLane, Hoffm (NY ) 
421—6 CJ. p 691 note 67. 

7L. Rice v. Bennington County Sav. 
Bank, 108 A. 708, 93 Vt. 4928—6 C. 
J. p 692 notes 68, 69 


72. Mass—Israel v. Sommer, 197 N. 
BH 442 

Wis —Armstrong v. Morrow, 163 N. 
W. 179, 166 Wis. 1. 

6 CJ. p 692 note 69. 


73. Shacklette v. Goodall, 151 8S.W. 
28, 151 Ky 20—6 C.J. p 691 note 
66, p 692 note 68. 

74 Rice v. Bennington County Sav. 
Bank, 108 A. 708, 713, 98 Vt. 493. 
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§ 130. —— Security for Fees and Costs 


A transaction whereby the olient gives the attorney 
security for hie fees, costs, and expenses Is ordinarily 
valid only where the transaction Is fair, just, and 
equitable and free from the exercise of undue influence 
on the part of the attorney. 


Although a transaction whereby the client gives 
collateral security for an attorney's fees and dis- 
bursements may be valid where no confidence is 
abused or no unfairness or undue influence is ex- 
ercised,75 security taken for the attorney's fees dur- 
ing the existence of the relation will not be sus- 
tained unless the attorney shows that the transac- 
tion was fair and regular and entered into by the 
client voluntarily with a full knowledge of the 
facts,76 and security given at the beginning of the 
relationship to secure future fees and disbursements 
will be invalid if obtaied by any undue influence 
or persuasion on the part of the attorney.?7 


In several cases a conveyance to an attorney has 
been sustained as an absolute one in payment of the 
attorney’s fees and disbursements, as against the 
client’s charges that the conveyance was intended 
merely as a mortgage to secure the attorney, where 
the transaction appeared to be fair and there was 
no showing of a great discrepancy between the 
amount of the attorney's fees and disbursements 
and the value of the property;78 but it has also 
been held that a client clamming that an absolute 
conveyance to an attorney was intended as a mort- 
gage to secure his fees and disbursements need not 
show by clear, unequivocal, and convincing evidence 
that a mortgage was intended as in ordinary cases, 
and that if the attorney fails to show the fairness 
and justness of the transaction it will be treated as 
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a mortgage where the value of the property is 
considerably in excess of the amount of the fees 


and disbursements of the attorney.7? 


§ 131. —— Special Contracts 


The genera! rules relative to transactions and deal- 
Ings between attorney and client generally apply to all 
contracts of a special nature between them. 


The general rules announced in § 127 supra, with 
respect to dealings and transactions between attor- 
ney and client, ordinarily determine the validity 
of all types of special contracts between them.%? 


§ 132. —— Effect of Termination of Rela- 
tionship 

The fact that the relationship ef attorney and cilent 
has terminated does not prevent a transaction between 
an attorney and his former client from being regarded 
as presumptively fraudulent where the confidence or 
Influence arising out of the relation stfil continues; but 
if the confidence and Influence have entirely ceased the 
rule is otherwise. 


As previously noted in § 125 supra, an attorney’s 
duties of good faith and fidelity do not cease 1m- 
mediately upon the termination of the relation but 
contmue as long as the influence arising out of the 
relationship exists. In accordance with this it 18 
quite generally held that the mere fact that the 
relationship of attorney and client has terminated 
does not prevent a transaction or dealing thereafter 
entered into between the attorney and his former 
client from being regarded as presumptively fraud- 
wlent on account of the relationship where the con- 
fidence or influence arising therefrom still con- 
tinues,81 and that the cessation of such confidence 
or influence can be shown only by some positive 


“The cases show that, where this 
degree of suspicion has been cast 
upon the transaction under considera- 
tion, something more appeared to 
create suspicion than the mere fact 
that the alleged donee was attorney 
for the alleged donor. The nature of 
the gift, its value, the wealth of the 
donor, and other things, are to be 
considered in determining the de- 
giee of suspicion. Could it be said 
that a trivial gift by a wealthy client 
should be viewed with the greatest 
suspicion? We think not.”—Ruice v. 
Bennington County Sav. Bank, supra. 
75. Cal—Foster v. Abrahams, 241 P. 

274, 74 CalApp 521. 
Fla—Wharton Vv. Hammond, 20 Fila. 

934. 


Collateral security for note given 
third person for attorney's bene- 
fit 

It has been held that collateral 

security given by the client to a 

third person as trustee for the at- 

torney loaning money to the client 
to secure a note to the trustee pro~- 


viding that the collateral might be 
held for the payment of any lability 
due or to become due the payee or 
other holder of the note can be held 
by the attorney as transferee and 
holder of the note to secure the pay- 
ment not only of money loaned to 
the client but also his reasonable 
fees and disbursements—Foster v. 
Abrahams, 241 P. 274, 74 Cal App. 
521. 
76. Magee v. Brenneman, 206 P. 87, 
188 Cal 562 
Mortgage by insolvent debtor to at- 
torneys to secure fees for future 
services as fraudulent and void 
against creditors see Fraudulent 
Conveyances § 148 [37 CJ p 6530 
note 77]. 


77. McKnight v. Gisze, 140 A. 116, 
107 Conn 229. 


78 MIll—Day v. Wright, 84 NE. 228, 
233 Ill 218 

Wash—wWrallace v. Town, 35 P. 1080, 
8 Wash 244 

79. Powell v Griffin, 18 S.W.(2d) 18, 
178 Ark, 788. 
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80. Holdridge v. Southwest Cotton 
Co, 281 P. 203, 36 Amz 496. 


Contract guaranteeing collection of 
debt 
If an attorney promises his client 
to pay the amount of a debt himself 
lf be shall fail to collect it, such 
promise, if supported by a sufficient 
consideration, 1s valid and binding — 
Morrill v. Graham, 27 Tex. 646— 
Gregory v. Gleed, 88 Vt. 405 
Champertous contracts see Champ- 
erty and Maintenance j 18 [11 G 
J. p 241 note 8 et seq]. 
Contract to secure pardon see Con- 
tracts § 214 [138 CJ. p 434 notes 
85, 86]. 


SL. Ala—Jones v. Caraway, 87 So. 
820, 205 Ala 827. 

TiL—Youngquist v. Hunter, 227 IL 
App 152. 

Mo—Bybee v. S’Renco, 291 SW. 459, 
816 Mo. 517. 

Wash—Conner v. Hodgdon, 207 P. 
675, 120 Wash. 426, 

6 CJ. p 689 note 40, 


7 C.J.8. 


act or a complece case of abandonment.84 Hence, 
although the relationship 1s sometimes held to ter- 
minate for other purposes upon the rendition of 
judgment in the litigation for which the attorney 
was employed (see supra § 108), such fact does not, 
of itself, terminate the confidence and influence aris- 
ing out of the relation,83 and the attorney’s settle- 
ment with his client for the fruits of the litigation 
is usually subject to the same rules as other deal- 
ings during the relationship 84 


Where, however, the relation and its influence 
have entirely ceased so that the parhes are dealing 
at arm’s length, to avoid the transaction the former 
client must show that it was procured by the attor- 
ney by actual fraud °5 


§ 133. Accounting and Payment 


It Ie the duty of an attorney to give the client a full, 
detailed, and accurate account of all money and prop- 
erty handled by the attorney for the client, and to 
promptly remit or pay over to the client all sums or 
property to wh.ch the latter Is entitled after the de- 
duction of the attorney's proper fees and charges 


An attorney 1s under an absolute duty to give 
his client a full, detailed, and accurate account of 


@2. Conncr v Hodgdon, 207 P 675, 
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all money ana property which has been received 
and handled by the attorney as such, and must jus- 
tify all transactions and dealings concerning the 
same.86 Mere general statements will not stffice,87 
and hence it is incumbent upon the attorney to keep 
complete and accurate books and records.88 The 
atiorney’s duty to render an account is not affected 
by the fact that he may have a lien on the money 
in his hands,89 or that the contract of retainer 
out of which the relationship springs is illegal,9° 
although 1n the latter case the accounting is limited 
to the sums to which the client 1s legally and equita- 
bly entitled.92 


Upon the collection or receipt of property or 
funds for the benefit of his client, it is the duty of 
the attorney to notify the client promptly thereof 
and, if there 1s no contrary understanding, to pay 
or remit the same to the client, less only proper 
fees and disbursements, as soon as reasonably pos- 
sible 92 Likewise, an attorney who has received 
money from the client to apply to a particular pur- 
pose must either use it for that purpose or return 
it to the client immediately ;98 and if the purpose 
requires but a temporary use of the money it must 


mons, 178 NE 398, 341 Ill. 340— 


120 Wash 42¢6—6 CJ p 689 note 
$9 


#3. Conner v Hodedon, supra—-6 C 
J p 689 note 12 


Transactions as to property sold un. 
der juigment 

If land has been sold toward satis- 
faction of the Judgment the relation 
will be deemed to continue until the 
expiration of the time for redemp- 
tion, as far as transactions concorn- 
ing that particular property aro con- 
corned —Zelgler v Hughes, 66 Il 
288S—6 CJ p 689 note 42. 


@& Conner v Heidgdon, 207 P. 676, 
120 Wash 426—6 C.J. p 689 note 
41 


a. Cal—Foster v. Abrahams, 
P 274, 174 CalApp 631 

OkI—Eorte v Biown, 255 P 1108, 
124 Okl 282 

8 D—Johnsun v. Mound City State 
Bank, 237 NW 891, 68 SD. 632 

6CJI p 689 note 43 


8. Mich—theck v Polk, 257 NW. 
698, 269 Binh 352 


241 


Mo—ZHadie v Jevhnston, (App) 201 
S.W 601 
N 'Y—Haves Realty Corporation v 


Colton, 207 N Y.S. 720, 212 Anp Div. 
837—In re Lahm, 167 NYS 217, 
179 App Div. 757, affirmed 119 NE 
1062, 228 NY. 573. 

RI—Hale v. McGauley, 147 A. 889 

“Tenn —In re Woods, 18 S W (2d) 800, 
168 Tenn. 383, 62 ALR, 904 

4 CJ. p 693 notes 82, 84, p 694 note 9. 


Separation of lay and professional 
matters 


When an attorney receives a com- 
mitment to perform services within 
the range of professional work, he 
takes 1t 1n his professional capacity 
and must account on the sane basis, 
there being no authority to separate 
matters technically into lay and pro- 
fessional services in connection with 
the duty to account to the client for 
the client’s money in the attorney’s 
hands —Reeck v. Polk, 257 NW. 698, 
269 Mich 2652. 


$7. Poulson v. Blanchard, 6 La.App 
101—6 CJ p 693 note 84, 


ss NY~—In re O'Neal], 240 N Y.S 
183, 238 App Div 618 
RI—Hale v McGauley, 147 A 889. 


88. McCracken v Harned, 44 A, 959, 
69 NJEq 190 


90. U. S Title Guaranty Cov. 
Brown, 111 NB 828, 217 NY 628, 
affirming 152 NYS. 470, 166 App 
Div 688, which affirms 149 N Y.S 
186, 86 Mise 287—U 8S Title Guar- 
anty Co vy. Biown, 187 NYS. 663, 
195 App Div 738, affirmed 135 N 
BH 961, 288 NY 664 


91. U. S Title Guaranty Co. v. 
Brown, supra. 


92. Ala—Peters v. State, 69 So. 576, 
183 Ala 6598. 

Cal—San Francisco Bar <Ass’n wv. 
McClellan, 181 P. 231, 40 CaLApp 
630. 

Ill—People v. Ladouceur, 179 N.B 
890, 347 Tl 454—People v. Sim- 
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People v. Tracey, 145 NE 665, $14 
Ill 484—People v Kwasigroch, 130 
NB 844, 296 Ill 642—~—People v. 
Smith, 124 NBD 807, 290 Il. 241, 
8 ALR 188—People v. Dhie, 112 
N EL 970, 273 Ill 424. 

Mont—In re McCue, 261 P. 341, 80 
Mont 637. 
Neb —State ex rel Sorensen v Gold- 
man, 255 NW. 82, 127 Neb 340. 
N.J —Hoboken Trust Co v. Norton, 
107 A. 67,90 NJMq 314 

N Y.—In re Babcock, 243 NYS 489, 
230 AppDiv 333—In re Langfur, 
238 NYS 498, 227 App Div. 468. 

Okl—State v. Cuthp, 202 P. 782, 83 
Okl. 1838. 

§C—Hawley v Jennings, 145 8H. 
697, 148 SC 140 

Tenn —In re Woods, 13 SW (2d) 800, 
158 Tenn 888 62 ALR, 904. 

Utah—In 1e Steffensen, 89 P.(2d) 
122, 85 Utah 380 

6 CJ. p 698 notes 8&5, 86. 


Basis is amount collected 

Payment on the basis of a smaller 
sum than that actually collected will 
not, of course, discharge the attor- 
ney.—Dncyclope#dia Britannica Cor- 
poration v. Carville, 188 So 228, 18 
LeaApp. 196—In re McGuinness, 74 
N Y.8. 1064, 68 AppDuv. 606. 


Unlawfal or improper disburse. 
ments cannot be deducted—In re 
Woods, 18 8 W.(2d) 800, 1568 Tenn 
388,62 ALR 904. 


93. In re Porcella, 372 N.Y.S. 285, 
241 App Div. 344, 
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be returned when the purpose has been fulfilled.9# 
In accordance with the rule stated infra § 139 that 
an attorney holds such funds as agent or trustee, 
it 18 usually held, although there is some authority 
to the contrary,95 that a failure to pay or deliver 
funds or property to which the client is entitled 
after demand by him constitutes a conversion for 
which the attorney 1s liable in damages.96 It has 
been said that any agreement by the client per- 
mitting the attorney to retain the money for any 
length of time should be evidenced by a written 
authorization ;®7 and a temporary permission to an 
attorney to use or retain some sums collected does 
not authorize him to retain other collections not 
sO permitted nor to refuse payment when reason- 
ably demanded.9§ 


Payment in the method or manner designated or 
acquiesced in by the client may discharge the 
attorney although the funds are thereby lost to 
the former.9 


§ 134. —— Individual Interest of Attorney 


A client can ordinarily hold the attorney accountable 
for, and demand the benefit of, any individual interest or 
profit that the attorney has acquired or obtained in vio- 
lation of his duties, but not for sums received by the at- 
torney in settlement of an Individual interest properly 
held by him. 

If an attorney has acquired a personal interest, 
profit, or advantage in violation of his duties, as 
set forth above in §§ 125-132, it is generally the 
privilege of the client to treat all such acts as be- 
ing done for his benefit, to hold the attorney ac- 
countable therefor as trustee, and to compel him 
to transfer or pay over the profit or interest so 
acquired after payment or deduction of his reason- 
able fees, disbursements, and expenditures.) In 


64 Gentil v. Brennan, 2838 N.W 
98, 202 Wis 4665. 


12 App Div. 217. Cal 689 
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such cases the attorney appears to have an abso- 
lute right to remmbursement or allowance for his 
services or expenditures only where he has not 
practiced any conscious or actual fraud, and in 
a number of instances such a reimbursement or 
allowance has been denied where there was an 
actual intent or purpose on the part of the attorney 
to defraud his client.4 


The rule above stated in no way permits the 
client to hold the attorney liable or accountable 
for sums which the latter has properly accepted 
from the adverse party in settlement of the attor- 
ney’s contingent fee interest in the controversy, 
although in excess of the fee the attorney would 
have received if computed as the designated per- 
centage of the amount finally received by the 
client.8 


§ 135. —— Acts and Defaults of Partner or 
Associate 


An attorney may be lable or accountable for money 
of the client lost through the fault or misconduct of a 
clerk or associate employed by the attorney. 


An attorney may be liable or accountable for 
money of a client lost through the fault or mis- 
conduct of an associate or clerk employed by the 
attorney. 


Generally an attorney Is chargeable with Interest on 
funds retained or held for his client only after the ex- 
piration of a reasonable length of time and a demand 
by the client, unless the attorney has been guilty of a 
breach or default excusing a demand. 


An attorney who holds money for his client, and 
who 1s not guilty of laches or default with regard 
to paying it over, is not lable for interest.5 An 


nied O’Connor v. Davitt, 65 SCt;& McArthur v. Goodwin, 160 P. 679, 
217, 298 US 621, 79 L Bd 709 
95. Jackson v Moore, 76 NYS. 164, Cal—Tomblin v Hull, 275 P 941, 206 


173 Cal 499. 


Held not entitled to reimbursement 
In a suit by a client against hs 


Iowa —Healy v. Gray, 168 N.W. 222, 
96. Mich—Reeck v. Polk, 257 N W. 184 Iowa 111. 
698, 269 Mich 252. Nev —Marun v. Dixon, 241 P. 218, 49 
N Y—Jackson v. Moore, 87 NYS Nev i161 
1101, 94 App Div. 604, discrediting| NC—Mebane v Broadnax, 111 SE 
Jackson v Moore, 76 N Y.S. 164, 72 627, 188 NC 383 
App Div 217 Okl—Wolfe v. Bass Furniture & 
6CJ p 694 note 4 Carpet Co, 38 P (2d) 895, 153 Okl 
Langfu 125, certiorari denied Wolf v Bass 
ae den Div near” BEE: NTE ASE, Furniture & Carpet Co, 54 S.Ct 


79 
96. Reeck v. Polk, 257 N.W 698, 269 | Tex—Sherwood y South, (Civ App) 
Mich, 253. 29 8 W.(2d) 806. 
_ Wash—Conner v Hodgdon, 207 P. 
99. Ind—Hillegass v. Bender, 78 675, 120 Wash 426 


Ind. 225. 
Wis —Armstrong v. Morrow, 163 N. 


1156. 
6 CJ. p 682 notes 89, 91, p 683 notes 
92, 2, p 685 note 18—61 CJ. p 1202 


note 38, 
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@ CJ. p 693 note 90 [a] (1). 


zZ US—Davitt v. O’Connor, (CCA. 
N.Y.) 78 ¥.(2d) 43, certorarl de 


former attorney to compel a transfer 
of stock affected with a trust in 
plaintif’s favor, defendant was not 
entitled to claim that plaintiff should 
reimburse him for the money paid 
out to acquire the stock fraudulently, 
and hold it adversely to plamtff.— 
Martin v Dixon, 241 P 218, 49 Nev. 
161—6 CJ p 684 note & [a]. 


3 Shannon v. Stubblefield, (Tex. 
Civ.App ) 242 S.W. 533. 


4 Cal—Ackley v Prime, 378 P. 9332, 
99 CalApp 584. 

NY—In re MoGuinness, 74 N.Y.S 
1064, 69 App.Div. 606. 

Liability generally for acts of asso- 
clates, partners, clerks, or substi- 
tutes see infra §§ 149-150. 


5. Govan v Parsons, 155 So. 241, 
179 La. 834—6 CJ. p 696 note 23. 
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attorney may, however, be chargeable with interest 
from the time that he has been guilty of any de- 
fault or breach with respect to payment, account- 
ing, or notifying the client,6 as where he has ap- 
propriated the money to his own use;? or after 
the expiration of an unreasonable time;® but where 
a demand 1s necessary to fix the liability of the 
attorney interest can be charged only from the 
time that a proper demand was made by the client 
or the person entitled to receive the money? If 
the amount claimed by the client is undetermined, 
or is in the nature of unliquidated damages, the 
attorney is chargeable with interest only from the 
time of the institution of proceedings against him 10 


A statute leaving the granting of an interest in 
a comversion action to the discretion of the jury 
has been applied to an action by a client to recover 
sums for which his attorney has failed to ac- 
count.22 


§ 137. ———~ Persons Entitled 


Generally the only person entitled to an accounting 
or payment is the client or his authorized agent; but, 
tf the client Is acting as an agent or representative, the 
attorney may be required to make his accounting or pay- 
ment to the true owner. 

Ordinarily a payment or accounting by the attor- 
ney may and must be made either to the client 
himself or to some one authorized to act for him,!* 
and not to third persons who may claim, or appear 
to have, title to the funds or property,!* at least 
where the client has not refused to mndemnify the 
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attorney.14 If the client is acting merely as agent 
or representative of another who is the real owner 
of, or has legal title to, the clam collected, the 
attorney may discharge himself by making his ac- 
counting or payment either to the agent or to the 
principal or true owner,45 unless the latter in- 
sists upon an accounting before payment has been 
made to the agent or representative, in which case 
the attorney must account to the true owner with- 
out deduction for any claims he may hold against 
the representative individually.16 It has been said, 
however, that the custom, where one attorney re- 
ceives a claim from another for collection, is to re- 
mit the sums collected to the attorney from whom 
the claim was received unless otherwise instructed, 
particularly where the latter attorney is a resident 
of the same city or county as the client;?7 but 
the collecting attorney must account and pay di- 
rectly to the owner of the debt, where the latter 
insists ;18 and it has been held that the o1iginal 
attorney, although authorized to receive payment, 
has no right to recover 1n an action for money had 
and received against the collecting attorney unless 
he can prove a legal or beneficial interest in the 
claim.19 


§ 138 Fraud 


An attorney may be Iiable to his cilent for fraud, 
actual or constructive. 


An attorney may be hable to his client on account 
of actual fraud consisting either of willful muis- 


@ Us.—Davitt v. O’Connor, (CCA 
N.Y) 73 F (2d) 43, cetrtuorar1 de- 
nied O'Connor v Davitt, 65 8.Ct 
217, 293 US 621, 79 L. Wd 709 

§C—Hawley v. Jennings, 1456 SH 
697, 148 SC 140 

6 CJ. p 695 note 24, p 696 note 36 


Unjust profit in dealing 

Where an attorney made a profit 
thiough the acquiaition and sale of 
an adverse iInicrest in his client’s 
land, for trhich he was held account- 
able to the client, the court held that 
interest should be computed from the 
day the attorney received the moncy 
—Davitt v. O'Connor, (CCANY) 73 
¥.(2d) 48, certiorari denied O’Connor 
v. Davitt, 65 S8.Ct. 217, 293 U.S. 621, 
79 L.Ed 709, 


7. Mansfield v. Wilkerson, 26 Iowa 
482—6 CJ. p 696 note 26 


@ Chapman v. Burt, 77 Il. 337—6 
CJ p 695 note 24. 


9 Govan v. Parsons, 155 So, 241, 
179 La. 884—6 CJ. p 6965 note 25. 


10. McMahon v. New York, etc, R. 
Co, 20 N.Y. 468—6 CJ. p 696 note 
ai. 


il. Filegle v Brewster, (Mo.App) 59 
SW (2d) 769 
12. Wallace v Peck, 12 Ala. 768 
Payment to payte of note who has 
indorged in blank does not discharge 
tho attorney from lhability to tho 
client who has left the note for col- 
Icction where the payee is not the 
truc owner —Wallace v. Peck, 12 Ala 
768&—Lewis v. Peck, 10 Ala 143. 


13. Dollar Savings & Trust Co. v 
Bell, 70 PaSuper 610—6 CJ. p 693 
note 87 


14 Marvin v. Hliwood, 11 Paige (N 

Y) 3665. 
Donbé as to olient’s title 

“Hiven where there 1s doubt whetb- 
er the securities upon which the mon- 
ey was collected did in fact belong 
to his client, all that he has any 
right to ask is an indemnity from 
his client. And if he is not satisfied 
with the responsibility of his client, 
it 18 lis duty to tell him so, and to 
offer to pay him if the cluent is will- 
ing to give indemnity. Whether, un- 
der any circumstances, this court 
would sustain a bill by an attorney, 
against his clent and a stranger, 


975 


where the client was wholly irrespon- 
sible and refused to indemnify the 
attorney against the claim of a third 
person which was apparently well 
founded, I am not prepared to de- 
cide”"—Marvin v. Hillwood, 11 Paige 
(N 'Y.) 865, 375. 

15, Mass—Daly v Crawford, 181 N. 

W. 396, 279 Mass 262 
Mont —Buckhouse v. Parsons, 198 P. 

444, 60 Mont 1656. 

6 CJ p 6938 notes 90, 92. 

After attorney has fully accounted 
to trustee for whom he acted he 1, 
not hable to a successor trustee not- 
withstanding the client trustee failed 
to account or made improper 4di3- 
bursements—Daly v Crawford, 181 
NB. 896, 279 Moga 262. 


16, Newcastle v. Bellard, 3 Me 869 


17. Tyler v Cockrell, 107 SW. 799, 
$82 Ky L 1136 


18. Ironton Rolling Mulls Co. v 
Ross, 6 Bush (Ky) 103—6 CJ 5 
6965 note 20 

19. N Y.—Gunn vy. Cantine, 10 Johns. 
387 

Tenn —Herron v. Bullitt, 3 Sneed 497 

6 CJ. p 695 note 2L 
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statements of the law?9 or of existing facts,21 made 
by the attorney to the client with intent to defraud 
and sccure an advantage for himself and relied 
on by the chent. Actual frz.J in its strict sense 
is not, however, always essential to visit the con- 
sequences thereof upon an attorney.22 Practically 
any breach or violation by an attorney of his 
fiduciary duties stated supra § 125 constitutes con- 
structive fraud and is sufficient for this purpose.*% 
Hence, an attorney’s nondisclosure of an adverse 
interest,24 or other material facts or matters as to 
which he has a duty to fully inform or advise his 
chent,25 may render him responsible as for fraud 
although there may be no positive misrepresenta- 
tion or intention to defraud; and, as already noted 
in §§ 126 and 127, an attorney’s acquisition of an 
adverse or personal interest or dealings with his 
client may often be attacked on the ground of 


90. Ind.—Kinney v. Dodd, 101 Ind. 
578 
NY—wWille v Maier, 176 NH 841, 
256 N.Y. 465, affirming 248 NYS. 
904, 2832 App Div. 798, and reargu- 
ment denied 177 NE 196, 266 N.Y. 
692—Mulne v. Schneider, 240 NY. 
8. 375, 186 Mise, 15. 
Wis—Hubbard v. McLean, 90 N.W. 
1077, 115 Wis 9. 
6CJ p 693 note 97. 
Musrepresentations to adverse party 
‘In such cases as this, the attor- 
ney who induces the adverse party 
to a transaction to accept his word 
as to the law, in order to avoid the 
appearance of another attorney on 
the acene, fails in the jealous care 
for his standing at the bar which he 
should sedulously exert, and opens 
himself to lability for his false 
representations to his adopted client.” 
—Wille v. Maier, 176 NH 841, 843, 
256 NY. 465, affirming 248 NYS. 
904, 232 App Div. 798, and reargu- 
ment denied 177 NW. 196, 256 NY 
692. 
Validity of Mexican divorce 
Where money to obtain a Mexican 
divorce is paid to the attorney upon 
his knowingly false muisrepresenta- 
tions that the divorce will be vald 
and permit the client to remarry im 
New York, the client may hold the 
attorney liable for the money paid 
in an action for fraud and deceit — 
Milne v. Schneider, 240 NYS 875, 
186 Misc 16. 


Ky.—Palms iv. 
2 Ky Op. 40 


619. 


affirmed 191 NE 


note 1. 


211, 188 Ark 158 
112 NJEq 116 
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attorney undertakes to recover for | 26. 
his chent, whereby the latter 1s in- 
duced to execute a note for an exor- 
bitant fee for the attorney’s serv- 
ices, constitute positive fraud —Man- 
ley v. Felty, 45 NE 74, 146 Ind. 194 


Norfleet v. Stewart, 20 8 W (2d) 
868, 180 Ark. 161—6 CJ p 694 note 


33. US—~Baker v. Humphrey, (CC. 
Mich) 101 US. 494, 25 L Hd 1065 

Stewart, 20 SW 

(2d) 868, 181 Ark 161. 

Howard, 1123 SW. 

1110, 129 Ky. 668—Pulant v. Davis, 


Miss —Gwin v. Fountain, 126 So 18, 
159 Miss 619, suggestion of error 
sustammed 1382 So. 559, 159 Moss. 


N Y—Pitcher v. Sutton, 264 NYS. 
488, 238 App Div. 291, amended 265 
NYS 929, 240 AppDiv 1754, and 
265 N.Y.S 991, 240 AppDiv. 1759, 


NC—Mebane v. Broadnax, 111 8D 
627, 188 NC 338. 

6 CJ p 683 note 90, p 695 note 11. 

24. Ivey v Neyland, (TexCom App ) 
25 SW (2d) 818, reversing (Civ 
App ) 11 SW (2d) 608—6 CJ p 698 


25. U.8—Goodrich-Lockhart Co. vy. 
Sears, (DC Ky.) 270 F. 97L 
Ark —Francis v. Turner, 67 8 W.(2d) 


NJ—Turnicy v Nixon, 163 A. 800, 
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constructive fraud without regard to the attorney’s 
aciual intent or purpose. 


§ 139. Money Collected and Not Paid Over 


Money collected by an attorney for his client and 
not yet paid over constitutes a trust fund, and the at- 
torney’s duties and liabilities with respect thereto are 
determined accordingly. 


An attorney who has collected money for his 
client and not yet paid it over ordinarily holds the 
same as a trustee rather than as a debtor,*6 and 
his duties and habilities with respect thereto are 
much the same as any other bailee, trustee, or 


fiduciary.27 


The attorney is under a strict duty to keep the 
client’s funds separate from his own,?8 in a place 
of reasonable safety where they will always be 
available for immediate payment to the client ;79 
and under no circumstances should he use the 


IlL.—People vy Ladouceur, 179 N 
E 890, 847 Ill 454—People v 8Sim- 
mons, 173 NE 898, 841 Ill 340— 
People v. Tracey, 145 NE 665, 314 
TIL 484. 

Mont—In re Lunke, 183 P. 126, 56 
Mont 226. 

Neb —State ex rel Sorensen v. Gold- 
man, 255 NW 32, 127 Neb 340 

N Y—In re Powers, 257 NYS 118, 
286 AppDiv $88—In re Babcock, 
248 NYS 489, 230 App Div 323— 
In re Walsh, 217 NYS 3658, 217 
App Div 437—In re Ropeicki, 382 
N.Y 8. 947 

8 CJ p 684 note 4, p 694 note 4, p 
695 note 12 

Property of client, not of attorney 
Although an attorney was justified 

in refusing to turn over to his client 

money collected until the amount of 
his retaining Len was determined, he 
had no right to the money as his 

own—In re Babcock, 243 N.Y.S. 489, 

230 App.Div, 328. 


27. In re G. F Redmond & Co, (D. 
CMass) 17 F(2d) 501—6 CJ p 
695 notes 12, 18. 


#8. Mont—In re Lunke, 182 P. 126, 
56 Mont. 236 

N Y—In re Porcella, 272 NY.S 2865, 
241 App Div 844—In re Yochelson, 
258 NYS. 724, 286 AppDiv. 807— 
In re Powers, 257 NYS. 118, 286 
App Div. 382—In re Babcock, 2438 
NYS. 489, 230 App Div. 323—In re 
Dobbs, 160 N Y.S 178, 178 App Div. 
605—In re Ropiecki, 282 N Y.S 947. 


603, 264 NY 638 


21, U8.——Goodrich-Lockhart Co. v./ Tex—Ivey v Neyland, (Com App) 25 
Sears, (DCKy) 270 F 971 SW (24) 818, revorsing (Civ App )| 29. In re Wyte (formerly Weiss- 
Ind —Manley v. Felty, 45 NH. 74,146] 11 SW.(2d) 608—Holland yv.| Dberser), 248 NYS. 26, 231 App. 
Ind 194. Brown, (CivApp) 66 SW.(2d)| Div. 589 


6éCJ p 693 notes 98, 99. 


Value of land 

False representations by an attor- 
ney to an inexperienced client, as to 
the value of certain land which the 


6CJ p 694 note 2 


Wash. 434, 


1095, error refused. 


Wondisclosure held not established. 
-——Cameron vy. Hurn, 266 P, 179, 147 


mm safety deposit box 

Keeping of funds collected for 
chent in safety deposit box of attor- 
ney disapproved—Gordon v. Harn- 
son, 161 A. 608, 105 PaSuper. 613 
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funds for his own purposes,®° or lend them to oth- 
ers,°1 without his client’s knowledge and consent. 
With respect to the place of keeping, it has been 
said that the funds should be deposited in a sepa- 
rate trust account in a bank or trust company of 
good repute,24 and that it 1s improper for the at- 
torney to put the funds in his own safe deposit 
vailt.83 


If the attorney has kept the client’s funds sepa- 
rate and earmarked as trust funds he is lable for 
their loss only if he 1s negligent or fails to exer- 
cise due care,®* and he is not liable for a loss 
resulting solely by reason of the default of a third 
person ,®5 but if he commingles the funds or treats 
them as his own he thereby becomes absolutely lia- 
ble as a debtor.36 


Consequently, if an attorney in good faith depos- 
its the funds in a bank or trust company of good 
standing, the deposit being made in the name of 
the client or else clearly earmarked as a trust 
account, the attorney 1s not liable for a loss result- 
ing from a failure of the depositary.8? Neverthe- 
less, although a mere good faith deposit by an at- 
torney of his client’s funds in his private banking 
account does not of itself constitute a conversion 
where the balance at all times exceeds the amount 
of the deposit,88 it is generally held that an at- 
torney who wishes to place the client’s funds in 
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a bank and escape liability for loss resulting from 
a failure of the bank must either make the deposit 
in the client’s name or have it some way indicated 
on the books of the bank that it is the client’s 
money.89 If the attorney deposits the client’s 
funds in an account in the attorney's name, and 
there is nothing in the account or the records of 
the bank to indicate the trust nature of the fund, 
the attorney is absolutely liable for a loss resulting 
from a failure of the bank irrespective of the at- 
torney’s good faith or whether the private funds of 
the attorney are actually commingled m the ac- 
count.49 A deposit im the attorney’s name has 
been held, however, not to render the attorney lia- 
ble for a subsequent failure of the bank where it 
was made with the express or implied consent of 
the client,41 or the client was guilty of negligence 
in not withdrawing the funds after being notified 
that they were in the bank at his disposal and the 
bank was that of the client in which the attorney 
kept no deposit other than of the chent’s funds.!? 


§ 140. Negligence in General 


An attorney is liable In damages to his cilent for 
injury sustained as a proximate consequence of the at- 
torney’s negligence in accordance with rules stated here- 
under. 


An attorney is liable in damages to his client for 
injury sustained by him as a proximate result of 


30. Mont.—In re Lunke, 182 P 126, 
56 Mont. 226 

N Y—In re Simons, 208 NYS 651, 
211 App Div 659—In re Coleman, 
165 NYS 686, 178 App Div 580. 


Glability for conversion 

(1) If the attorney does use the 
funds for his own purposes he is 
hable for conversion-—-Cotton v. 
Sharpstein, 14 Wis 226 


(2) Laahiliy for conversion for 
failure to piy on demand see supra 
§ 133 


31. In re Simons, 208 N.¥Y.S 51, 211 
App Div. 659 


82. In re Langfur, 238 N.YS. 498, 
227 App Div. 468. 

sc. In re Langfur, supra 

et N Y¥—Mahler v. Hyman, 17 N.Y 

588 

Va—Pidgeon v. Willams, 21 Gratt 
(62 Va) 251 

6 CJ. p 695 note 12. 


35. Ga—Rogers v. Hopkins, 70 Ga. 
464, 

Va—Pidgeon v. Wiliams, 21 Gratt. 
(62 Va) 261. 

Misappropriation by third person 
An attorncy 1s not hable for mon- 

Cys passing through hus hands as a 

mere intermediary and subsequently 

misappropriated by a third porson se- 

lected by the client to receive the 


7CIS—€2 


same —Mussouri, etc, R Co v Fer- 

ris, (TexCiv App) 99 S.W. 896 

36. Okl—Hummer v Wagner Sup- 
ply Co, 280 P 1108, 189 Okl 24. 

Pa—Falconi v Magee, 47 Pa Super. 
560 


Deposit in own sccount 
If an attorney deposits the fund in 
his own account he thereby destroys 
its identity and becomes absolutely 
lable in assumpsit as a debtor, and 
is not releved therefrom by reason 
of the fact that a check drawn on the 
account and mailed to the client m 
accordance with the latter's direc- 
tions is misappropriated by a third 
person and collected on a forged in- 
dorsement —Falconi v. Magee, 47 Pa. 
Super. 660 
37. Pidgeon v Williams, 21 Gratt. 
(62 Va) 251—6 CJ p 695 note 14. 
38. Peirce v Palmer, 77 A. 201, 31 
RI 482, Ann Casi1912B 181 
38 Ind—Naliner v Dolan, 8 NE 
289, 108 Ind 600, 68 AmR 61. 
Ok1—Hummer v Wegner Supply Co, 
280 P 1108, 139 Okl 24 
40. Ind—Naltner v. Dolan, 8 NB. 
289, 108 Ind. 500, 58 AmR 61 
Ok] —Hummer v Wagner Supply Co., 
280 P 1103, 139 Okl 24. 


measons for rule 
“Whenever a trustee, unless prop- 
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erly authorized to do so, puts the 
fund in such shape as to invest him- 
self with a legal title to it, the cestua 
que trust has election e1ther to treat 
the fund, according to the appear- 
ance of things, as the property of the 
trustee, and regard the latter as his 
debtor, or he may demand that the 
title be transferred to him. If a de- 
posit is made in such a manner as, 
on the face of the books of the bank 
in which the deposit 1s made, to au- 
thorize the trustee, his assignee or 
legal representative, to claim it as 
the fund of the depositor, the cestul 
que trust has the option to do like- 
wise In case it becomes the duly of 
an agent or trustee to deposit money 
belonging to his principal, he can es- 
cape the risk only by making the de- 
posit in his principal’s name, or by 
so distinguishing it on the books of 
the bank as to indicate, in some way, 
that it 18 the principal’s money If 
he deposit in his own name, he will 
not, in case of loss, be permitted to 
throw such loss on his principal"— 

Naltner v Do'an, 8 NB. 289, 291, 108 

Ind 500, 58 AmR 61. 

41, Matter of Shanley, 107 N.YS 
918, 567 Mise 8, affirmed 109 N.Y.S 
484, 124 App Div. 936, distinguished 
in Hummer v Wagner Supply Co, 
280 P 1108, 189 Okl 24 

42. Rogers vy. Hopkins, 70 Ga 454 
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the attorney’s negligence. On the other hand, 
where an attorney acts with a proper degree of 
attention, with reasonable care, and to the best of 
his skill and knowledge, he will not be responsi- 
ble.44 Especially is an attorney not liable for a 
mere error of judgment, when he consults his 
client, and the latter, after being informed of the 
legal status of the case, approves the course the 
attorney proposes to pursue;45 nor may liability 
on the ground of negligence toward a client be 
imposed on an attorney for a client’s loss which 
results from his own free and voluntary act as to 
a matter wherein the attorney 1s deprived of con- 
trol,46 or where whatever loss has been suffered 13 
due solely to the client’s own individual default.47 
Moreover, where the matter, as to which an attor- 
mey 1s employed to represent a client, has been 
properly disposed of, he may not be permitted to 
charge the attorney with lability on the ground 
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Estoppel. A client who is a lawyer is estopped 
to plead the negligence of his attorney when his 
acquiescence in the latter’s course 1s the result of 
a personal examination of the authorities, and of 
his individual knowledge and superior skill as a 
lawyer.49 

Liability determined by employment. Although 
the liability of an attorney on the ground of neg- 
ligence is ordinarily enforced by an action on the 
case for negligence 1n the discharge of his profes- 
sional duties (see mfra § 155), the lability in real- 
ity rests on the attorney's employment by the client 
and is contractual in its nature5® Hence, before 
the attorney can be made hable, it must appear 
that the loss for which he 1s sought to be held 
arose from his failure or neglect to discharge somv 
duty which was fairly within the purview of his 
employment.51 Moreover an attorney is liable for 
negligence in the conduct of his professional duties 
to his client alone, that is, to the one between 


of negligence.t8 


43. Ala —Howard v. McCarson, 110/ Attorney acting gratnuixously 


So. 296, 215 Ala 351 

Fla —Wreekley v. Knight, 156 So. 626, 
116 Fla 731 

Tll—Olson v North, 276 ITllApp 457 

Ken—Shouse, Doolittle & Morelock 
v Consolidated Flour Mills Co, 294 
P. 657, 132 Kaa 108 


Ky —Duffin v Commonwealth, 271 8 
W 65565, 208 Ixy 452 

Mass—McLelian v Fuller, 115 NE 
481, 226 Mass 374. 


Nev—In re Muller, 38 P.(2d) 972, 55 
Nev. 444 
6 CJ p 682 note 85, p 696 note 28. 


Hach case determined by own facts 

‘What may be a want of skill in 
any particular case, or what may be 
ordinary negleci, must be decided by 
the facts and circumstances of the 
case which may be under considera- 
tion. It 1s exceedingly difficult, if 
not utterly impossible, to lay down 
any general rule which should con- 
trol the measure of liability in all 
eases. Good faith must exist on the 
part of the attorney towards his 
chent, and when this 1s shown, the 
absence or presence of reasonable 
skill and diligence must in each case 
be determimed by its own facts "— 
O’Barr v Alexander, 37 Ga. 195, 201. 


iisbility of physicians and surgeons 

(1) Rules of law governing labul- 
ity for neghgence of physicians and 
surgeons toward their patients also 
govern the lability of attorneys for 
negligence toward their clients —Ol- 
son v. North, 276 ITiLApp. 457—6 CJ. 
p 696 note 28 [c] 


(2) Negligence of physician see 
Physicians and Surgeons § 40 [48 
C.J p 1118 notes 43, 44]. 


This lability exists, even though 
the attorney acts gratuitously — 
ficphens v White, 2 Wash (2 Va.) 
2UJ—6 CJ p 696 note 29 
Falsely representing self as attorney 

One who falsely represents himself 
as an attorney is accountable to his 
client with the same strictness as 
though he were an attorney —Morris 
v Muller, 172 A 63, 113 NJ Law 46, 
reversing 168 A 772, 11N.J Misc 866 
—8 CJ p 696 note 30. 


Determined by law at time of acts 
Such liability 18 to be determined 

by the law at the time of the acts 

which are asserted to be negligent — 

Montroze v. Daggott, 146 NYS 649, 

161 App Div 494 

Liability of client for negligent acts 
of attorney see supra § 68 [6 CJ. 
p 672 note 51] 


44 Citizens’ Loan, etc, Assoc v. 
Friedley, 23 NE 1076, 123 Ind 143, 
18 Am8.R 350,77 LRA. 669—6 C 
J p 696 note 32. 


oee v. Krug, (Cal) 34 P 


46. Bxecutrix ecting with others i2- 
terested in estate 

Where an executrix and others in- 
terested in an estate without an or- 
der of court divided the property by 
deeds and assignments, and the 
executrix got a note as part of her 
share, and the property was taken 
from the hands and control of the 
attorneys for the executrix, the 
executrix could not recover the 
amount of such note from the at- 
torneyzs by reason of the collection 
of the note becoming barred by Lmi- 
tations six months after the division. 
—Wilmot v Moody, 190 P. 639, 47 
Cal App 156. 
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47, Failure to communicate facts 

A chent, having an opportunity to 
setile a case, but not communicating 
that fact, nor other facts, to its at- 
torneys, is not entitled to hold such 
attorneys responsible for its own de- 
fault—Maryland Casualty Co v 
Price, Smith, Spilman & Clay, (DC 
WVa) 224 F. 271, affirmed Maryland 
Casualty Co. v. Price, 281 F. 397, 146 
CCA 391 


Fatlure to make payment or tender 

Where the loss suffered by a client 
was due to his own failure to make 
& payment or tender necessary under 
a contract which he employed an at- 
torney to enforce, hability could not 
be imposed on such attorney for the 
loss —Bayly v. Lee, 162 P, 96, 174 
Cal 187. 


Fallure to furnish merchantable title 

Attorneys employed by clients to 
secure a loan could not be held for 
damages arising out of failure to ob- 
tain the loan where clients failed to 
furnish a merchantable title to land 
to be mortgaged —McCulloch v. Von 
Zellen, 187 NW 8650, 218 Mich 278 


48. Where property properly dis- 
tributed 

Where the property of an estate 
wes properly distributed, no recovery 
may be had for an attorney's sup- 
posed negligence in representing 
those claiming an interest m such 
estate—McMillan v. Greer, 259 P. 
995, 85 CalApp 658. 


48, Carr v. Glover, 70 Mo.App. 2432 


50. Morris v. Muller, 172 A 68, 1138 
NJLaw 46, reversing 168 A. 773, 
ll NJ Misc 866. 


51. Watson v. Calvert Bldg, etc 
Assoc, 45 A. 879, 91 Md 35—6 C. 
J. p 697 note 86. 
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whom and the attorney the contract of employment 
and service existed, and not to third parties.53 


§ 141. —— Care and Skill Required 


An attorney is required, as respects his cilent, to 
exercise such skill, care, and diligence as are common 
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many of the cases, however, is that an attorney 
is liable only on proof of “gross negligence.”54 


§ 142. —— Ignorance of Law 


An attorney is required to have such knowledge of 


in such matters of professional employment, but by some 


authority is lable only for gross negligence. 


Ordinarily an attorney is not bound to possess 
or exercise the highest degree of skill, care, and 
diligence; nor is he an insurer or guarantor of 
the results of his work, but rather he is required, 


as respects his client, to exercise 


and diligence as men of the legal profession com- 
monly possess and exercise in such matters of pro- 


fessional employment.52 The rule 


62. Buckley v. Gray, 42 P. 900, 110 
Cal 839, 52 AmSR. 88 31 LRA. 
s62—6 CJ p 697 note 86 

Person deprived of interest under 

will 

It has been held that an attorney 
employed to draw a will 1s not ha- 
ble to a person who, through the at- 
torney’s ignorance or neglgence in 
the discharge of his professional du- 
ties, 18 deprived of the portion of the 
estate which the testator instructed 
the attorney should be given such 
person by the will—Buckley v Gray, 

43 P. 900, 110 Cal 889, 562 AmSR. 

88, 31 LRA 862-—-6 CJ. p 698 note 

87. 


53. Ark—Hampel-Lawson Mercan- 
tule Co v. Poe, 277 SW. 29, 169 
Ark 840 

Ill—Olson vy North, 276 IllApp 457 
See Sanitary Hair Goods Co v. Hi- 
hott, 191 Ill App 663. 

Nev —In re Miller, 38 P (2d) 972, 5&5 
Nev. 444—In re Hegarty’s Dstate, 
222 P. 798, 47 Nev 869 

Or—HDx parte Hastman, 62 P (2d) 
27. 

Pa—In re Rossiter’s Adjudication, 84 
Pa Super. 1938 

Tenn -—In re Woods, 18 SW (2d) $800, 
158 Tenn. 383, 62 ALR 904. 

6 CJ. p 682 notes 84, 87, p 698 note 
42. 


omplied by law 

It is implied by lew that an at- 
torney who undertakes the practice 
of law thereby undertakes to exer- 
cise reasonable care and skill in mat- 
ters intrusted to him by clienta— 
In re Miller, 38 P.(2d) 973, 55 Nev. 
444—Morris v. Muller, 172 A. 63, 118 
NJ Law 46, reversing 168 A. 772, 11 
NJ Mise. 866—McCullough v. Sulli- 
van, 1823 A. 103, 102 N.J Law 381, 48 
ALR. 928. 


kill and care by physicians and sur- 


geons 
(1) Im accordance with the rule 
that attorneys are Hable for their 


such skill, care, 


as announced in 


neghgence toward their clients in the 
same manner as physicians and sur- 
geons are liable to their patients (see 
supra § 140), attorneys are required 
to exercise that degree of skill and 
diligence in their profession which 
phyaiciangs and surgeons are required 
to exercise in theirs —Olson v. North, 
276 TIllApp. 457—6 CJ. p 696 note 
28 [ce] 


(2) Requirements of skill and care 
by physicians and surgeous see Phy- 
sicilans and Surgeons §§ 41-47 [48 
CJ. p 1118 note 46-p 1121 note 18] 


Reasonable or ordinary oare and 
ekill 


(1) The true measure of an attor- 
ney’s duty and habilty to his client 
has been held to turn on the question 
whether the attorney used reasonable 
care and akill—Good v Walker, 30 
Ala 482, 68 AmD 184—Hvang v. 
Watrous, 2 Port (Ala.) 2065. 


(2) Similarly 1t has been held that 
an attorney is lable only for want of 
ordinary care and sakill—Holmes v. 
Peck, 1 RI. 242 


Wo guaranty of infallibility 

“Attorneys do not guaranty that 
their judgment is infallible "—Me- 
cartney v. Wallace, 214 IlL.App. 618, 
624. 


client’s money 

(1) It has been held that an attor- 
ney, in whose hands money of a 
chent was left to be loaned, although 
not insurer of such funds, had the 
duty to exercise the care of a rea- 
sonably prudent person in dealing 
with trust property—Shockney v. 
Marsh, 147 NB 292, 88 Ind App. 407. 


(2) Similarly, where an attorney 
was authorized to lend a clents’ 
money on a mortgage, it was held 
that such attorney was not liable as 
an insurer, but only for using due 
care and average skill—Weinberg v 
Needleman, 284 N.Y S. 49, 226 App. 
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law as is ordinarily possessed by other attorneys, and 
is liable for loss resulting from ignorance thereof. 

In addition to the care and skill which an attorney 
is required to exercise on behalf of his client (see 
supra § 141), an attorney is required to possess such 
a reasonable knowledge of the law as is ordinarily 
possessed by other attorneys.55 Accordingly, an at- 
torney must be acquainted with the statutes and the 
settled rules of law and practice prevailing in the 
courts in the locality wherein he practices, and is 
responsible for loss to his client resulting from 1gno- 
rance thereof ,56 but he is not to be charged with 


Div 8, affirmed 170 NE 167, 262 N. 
Y 623. 


8&4. Pennington v Yell, 11 Ark 212, 
52 AmD 262—6 CJ. p 698 note 40. 


As want of ordinary or reascnatle 
care and skill 
(1) Want of ordinary care and skill 
in an attorney has been held to 
amount to “gross  negligence.”—— 
Holmes v. Peck, 1 RI 242, 2465. 


(2) In another case where it was 
stated that an attorney was lable 
only for “gross negligence,’’ these 
woids were shown by other language 
1p the opinion to be equivalent to 
want of “reasonable care and sk1ll.” 
—EZvans v. Watrous, 2 Port (Ala) 
205 


(3) Thus explained, the phrase 
“gross negligence” has been held to 
indicate the true mcasure of the ai- 
torney’s duty and lahilhty —Goodman 
v. Walker, 80 Ala 483, 68 AmD 184 
eo v Watrous, 2 Port (Ala ) 

0 
Degrees of negligence generally see 

Bailments §§ 26-29 [6 CJ. p 1118 

note 87—p 1138 note 33]; Negh- 

gence §§ 8, 9 [45 CJ. p 664 note 64 

—p 680 note 11]. 


55. Morris v Muller, 172 A. 68, 118 
NiLaw 46, reversing 168 A. 7732, 
11 N.J.Misc. 866 


56. In re Woods, 13 SW (2d) 800, 
158 Tenn 388, 62 AL.R. 901-6 C. 
J. p 698 note 43 


Degree of knowledge as to well set- 
tled rules 

“While an attorney does not guar- 
antee the accuracy of all he does, he 
is bound to exercise reasonable skill 
and diligence in attending to busi- 
ness intrusted to his care, and he is 
bound to possess such reasonable 
knowledge of well-settled rules of 
law as will enable him to perform 
the duties he undertakes.”—In re 
Woods, 13 8.W.(2d) 800, 803, 158 
Tenn, 383, 62 A.L.R. 904. 
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negligence where he accepts, as a correct exposition 
of the law, a decision of the supreme court of his own 
state,5? although it 1s subsequently overruled ;5° nor 
is an attorney liable for being in error as to a ques- 
tion of law on which reasonable doubt may be enter- 
tained by well informed lawyers, or for error in judg- 
ment on points of new occurrence, or of nice or 
doubtful construction.59 


§ 143. —— Giving Improper or Erroneous 
Advice 
An attorney Is Ilable for giving Improper or erroneous 


advice only where an attorney of reasonable knowledge 
or skill would have avoided the error. 


An attorney is hable for all damage resulting to 
his client by reason of improper or erroneous ad- 
vice where an attorney of reasonable knowledge 
and professional capacity, exercising ordinary care 
under the circumstances, would have avoided the 
error.60 Qn the other hand, the mere giving of 
erroneous advice to a client does not necessarily 
impose hability for negligence on the attorney so 
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advice may impose liability such advice must be the 
proximate cause of the loss.®2 


With respect to itles and securities. An attor- 
ney is not a guarantor that the titles which he cer- 
tifies are perfect; he is liable only for ncgligence 
or misconduct in their examinaton.6% Thus it is 
actionable negligence for an atiorney in examining 
a title to land to overlook prior liens thereon ;6 
but his, good faith may not be impeached by a mis- 
take or an error of judgment, either as to the law 
or its application to the concrete facts.65 An at- 
torney who certifies that a security is a good one 
thereby warrants that the title to the property con- 
stituting the security will not only be found good 
at the end of a contested litigation, but that the 
title 1s also free from any grave doubt or serious 
question as to its validity.66 An attorney does not, 
however, undertake, except by special agreement, 
to pass on the value of security, even though he 
may have full knowledge of the amount his client 
expects to loan on it.67 With respect to loss suf- 
fered by a client in consequence of his attorney's 


advising.6L Moreover, 1n order 


Girenit conrt roles and construction 
thereof 

Attorneys owe to their clients the 
duty of familiarizing themselves 
with the rules of the circuit court 
and construction placed thereon by 
the supreme court—-Michigan Cent 
R Co v. Morgan, 198 N.W. 967, 227 
Mich, 491 


Paylug money of infant into court 

Where an attorney, in disregard 
of statutes clearly indicating the 
procedure to be followed in case a 
guardian is unable to furnish a suf- 
ficient bond, paid money of an infant 
client into the county court, because 
he did not regard the guardian’s 
bond as strong, he was hable to the 
infant for the loss of such money — 
In re Woods, 18 SW (2d) 800, 158 
Tenn. 388, 62 ALR 9u4 


57. Citizens’ Lean, etc, Assoc Vv. 
Friediley, 28 N.E 1075, 128 Ind 143, 
18 AmSR,. 320, 7 LRA. 669—€ C. 
J. p 699 note 44. 


58. Marsh v. Whitmore, (Me) 21 
Wall (08S) 178, 22 L.Ed 482, af- 
firming (C.C) 16 F Cas No 9,122, 1 
Hask. 891—6 CJ. p 699 note 465. 


56. Citizens’ Loan, etc, Assoc. Vv. 
Friedley, 23 N.E. 1075, 128 Ind 148, 
18 AmSR 820, 7 LRA. 669—6 G 
J p 698 note 46. 


Discovering and questioning finality 
of decisions 


“Attorneys .. . are not neces- 
sarily negligent because they do not 
discover all decisions on a subject, 
or may question their finality.”—Me- 


that erroneous 


cartney v. Wallace, 214 Il App 618, 
624. 


60. Fabry v. Jay, 141 A. 780, 104 N. 
J Law 617—6 CJ. p 699 note 48. 


Muforceability of instrument 
An attorney negligently assuring 
chents that a land contract which 
they proposed to take by assignment 
was enforceable was liable for result~ 
ing damages—Fabry v. Jay, 141 A. 
780, 104 NJ Law 617. 
Gl. Parker-Smith v Prince Mfg Co., 
158 NYS. 346, 172 App Div 302. 


oss of remedy 

The loss of a remedy through neg- 
hgent advice is not necessarily ac- 
tionable negligence, for there may 
be another remedy equally efficacious. 
—Parker-Smith v. Prince Mfg Co., 
158 NYS. 346, 172 App Div. 802. 


Statute of limitations 

Erroneous advice as to the applica- 
tion of the statute of limitations 1s 
not necessarily negligence, for there 
may be a question whether the error 
indicates lack of due professional 
care and akill—Parker-Smith  v. 
Prince Mfg. Co, 158 N.Y.S. 346, 172 
App Div. 302. 
Hizpression of opinion 

A mere expression of opinion not 
involving the exercise of legal knowl- 
edge does not subject an attorney to 
habiliity —Reumping v Wharton, 76 
NW 1076, 56 Neb 536. 


6a. Cochrane v. Little, 18 A. 698, 71 
Md. 323. 


63. Priddy v. Mackenzie, 103 SW 
968, 205 Mo. 181—6 CJ. p 699 note 


50, 
980 


erroneous advice as to the validity of securities, 


Megligence in conduct of litigation 


compared 

“In determining the question of 
negligence on the part of an attorney 
in examining a title, it is necessary 
to bear in mind the marked differ- 
ence between proper conduct in that 
employment and ina htigation Ina 
litigation a lawyer 18 well warranted 
in taking chances. To some extent 
litigation 1s a game of chance, The 
conduct of a lawsuit involves ques- 
tions of judgment and discretion as 
to which even the most dustinguished 
members of the profession may dif- 
fer They often present subtle and 
doubtful questions of law. If im 
such cases a lawyer erra on a ques- 
tion not elementary or conclusively 
settled by authority, that error is 
one of judgment for which he 1s not 
heble. But passing titles, as a rule, 
i183 of an entirely different nature A 
purchaser of real estate 1s entitled 
not only to a good, but to a market- 
able title, that 1s, a title free from 
reasonable doubt "—Byrnes v. Palm- 
er, 45 N.YS 479, 18 AppDiv. 1, 4, 
affirmed 55 N.H) 1098, 160 NY. 699. 


64 Lawall v. Groman, 37 A. 98, 180 
Pa 632, 57 AmSR 662—6 C.J. p 
699 note 61 


65. Sellers v. Knight, 64 So. 329, 185 
Ala 96. 


66. Page v. Trutch, (C.C Or.) 18 F 
Cas No 10,668, 3 N Y.Wkly Dig. 167, 
1 Cinco L Bul, 234 


67. Md—Watson v Calvert Bidg., 
ete, Assoc, 45 A. 879, 91 Md 25 
N.Y —Cohn v Heusner, 30 N.Y.S 244, 

9 Misc. 482. 
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the client’s right of action accrues immediately, and 
he may recover the difference between the value 
of the security that his attorney actually obtained 
for him and of that which he undertook to obtain 
under his contract of employment.6® At all events, 
in accordance with the rule that an attorney 18 ha- 
ble for neglgence only to his client (see supra 
§ 140), an attorney employed by a mortgagee to 
examine the security and who gives his client a cer- 
tificate of title 1s not liable to an assignee of the 
mortgagee for loss by reason of error in the cer- 
tificate.69 


§ 144. —— Making Collections 

An attorney employed to collect a claim Is liable 
for damage resulting from a failure to use proper care 
and diligence in making such collection. 

An attorney employed to collect a debt is lable 
for all damages resulting to his client from his 
failure to exercise proper care or to use due dili- 
gence in making such collection,?70 and his good 
faith in the matter 1s immaterial.7 Thuis 1s true, 
although the debtor lives in a county where the 
attorney does not practice’ An attorney 1s lia- 
ble for negligence not only in failing to collect, 
but also in failing to guard against contingencies 
which may injuriously affect his client’s debt.73 
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He is also liable where, by his negligence, he em- 
barrasses his client in obtainmg payment of his 
claim, although the debtor is solvent and able to 
pay the debt.74 An attorney who prosecuted a 
clam for half of recovery and assigned his :nter- 
est in judgment to an officer of the corporation 
sued was held not authorized in ethics or law to 
collect his own part and abandon all efforts to 
collect his client’s part.75 


On the other hand, an attorney may not be held 
liable for the value of claims placed in his hands 
on a simple failure to account on demand,’6 nor 
may an attorney be charged with the collection of 
particular moneys on a mere showing of outstand- 
ing receipts without corresponding credits in books 
where they should have been entered?7? More- 
over, an attorney employed to collect a debt on 
which an action has been pending may not be lia- 
ble for negligence on dismissal of the action.78 


Duty to pursue remedies before and after judg- 
ment. An attorney 1s lable whether a failure to 
collect is due to his failure to secure judgment on 
the debt because of his want of care, skill, or dili- 
gence,’® or to his failure to take prompt and prop- 
er steps after judgment has been obtamed;8? im 
the absence of an understanding or agreement with 


oe. NY—Favy v McGuire, 47 NYS 
286, 20 Arp Div 6569, affirmed 67 N. 
H 1109, 1462 NY 644 

Pa—Lawall v Groman, 37 A 98, 180 
Pa 532, 67 AmSR 662—~Muller v 
Wilson, 24 Pa 114. 


69. Dundee Mortg, etc, 
Hughes, (CC Or) 20 & 39 


70. Woods v Mitchell, 6 Ky Op. 513 
—§ CJ. p 700 note 67. 


Duty to recelve payment 

(1) It has been held that the fact 
that an attorney 1s authorized to re- 
ceive payment of claims due to his 
client and placed in his hands for 
collection is #aid to impose no duty 
on him to do so—Poole v. Gist, 15 
SCL. 259 


(2) But from the holdings of other 
cases in this section the correctnoss 
of this opinion 18 questionable, and 
it seems that an attorney refusing 
to accept a valid tender of money 
due on a claim left with him for col- 
lection would be liable as for a fail- 
ure to collect. 


Collection of note 

Attorneys undertaking collection of 
a note were bound to exercise reason- 
able care, skill, and diligence, and 
put forth all reasonable and proper 
effort to collect the money, advise 
their client of the situation and steps 
necessary to be taken, and utilize the 
procedure and processes generally 


Co. Ve 


known to the profession—Orr v. 
Waldorf-Astoria Hotel Co. (CC.A 
Minn ) 291 E 343 


Realizing highest price in sale of 
pledges 


Attorneys who had control of the 
sale of a decedent’s corporate stock 
for a mortgagee holding such stock 
as pledge on a mortgage of the cor- 
poration had a duty to secure the 
highcst possible price—Chiswell v. 
Campbell, 150 A 90, 300 Pa 68 


71. Miller v FPrescott, 146 NW 
1124, 157 Wis 264 


72. Riddle v Poorman, $3 Penr. & 
W (Pa) 224 


73, Waln v Beaver, 29 A 114, 493, 
161 Pa ¢05—6 CJ p 700 note 60 


74. Wilson v Coffin, 2 Cush (Mass ) 
816. 


76 In re Lahm, 107 NYS 3217, 179 
App Div 757, affirmed 119 NBD 
1052, 223 NY 578 


76. Bougter v. Scobey, 23 Ind 683. 


77. Tennison v Quinn, 282 S.W. 20, 
170 Ark. 1194 


Delinquent taxes 

An attorney retained by an im- 
provement district was not charge- 
able with delinquent collections of 
taxes on a mere showing of outstand- 
ing tax receipts without correspond- 
ing’ credits on tax books —Tennizon 
v Quinn, 282 S.W 20, 170 Ark. 1194. 
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73. In absence of knowledge aad be- 
fore agroement to try case 

An attorney emploved to collect a 
debt after action had been three 
years pending was not liable for 
negligence, where subsequent dis- 
missal of the action for want of 
prosecution was had without his 
knowledge and before he agreed to 
try the case —Lawson vy. Sigfrid, 262 
P 1018, 83 Colo 116 


79. Miss—Fitch v Scott, 4 Miss 
314, 34 AmD. 86 

Tex—Fox v Jones, (App.) 14 SW. 
1007 

6 CJ p 701 note 63. 


80. Orr v. Waldorf-Astoria Hotel 
Co, (CC AMinn.) 291 F 343—6 C 
J p 701 note 64. 


Wo deZense that client could collect 
from another 
Wheie attorneys employed to col- 
lect a note and obtain judgment 
against the maker, which could have 
been collected in the exercise of 
reasonable care and skill, neglected 
their duty, and the note became un- 
collectable, they can»ot defend on the 
ground that their client could collect 
the note from an indorser— Orr v. 
Waldorf-Astoria Hotel Co, (C.CA. 
Minn) 291 F. 343. 


Gollection from ofloer levying execu- 
tion 


Where attorneys were employed to 
collect on a note, brought suit there- 
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his client, he is bound to sue out all processes nec- 
essary to the collection of a demand, unless he 
requests specific instructions from his client8! or 
is influenced by a prudent regard for the interest 
of the creditor ;82 but, although it is his duty thus 
to pursue his client’s cause through all its stages, 
he is not bound to institute new collateral suits 
without special instructions so to do, such as ac- 
tions against a sheriff or a clerk for any failure 
of their duty in the issuance or service of process.88 
He should pursue bail, however, and those who may 
have become bound with defendant, either before 
or after the judgment, in the progress of the sust.84 
It is not the duty of an attorney who has a claim 
for collection to file it as a claim against the 
estate of a debtor afterward declared insolvent.%5 

Where an attorney 1s gwen full discretion to 
pursue any such course to secure the collection of 
a debt as he may deem best, he 1s not liable for 
adopting a course that he may consider proper 
under the circumstances, although the debt may 
be thereby lost, unless it 1s shown that his error 
of judgment was due to a lack of knowledge of 
plain and elementary principles which every attor- 
ney should know 86 


Effect of attorney's receipt “for collecton" 
Where an attorney, on receiving a claim for col- 
lection, executes his receipt therefor indicating that 
it has been received “for collection,” he binds him- 
self personally to use proper care, skill, and dili- 
gence to collect it, and becomes liable for the neg- 
ligence or default of his agent or representative 
to whom he turns the claim over for collection.87 

Cheni’s receipt for part of proceeds. ‘The re- 
ceipt by a client from his attorney of a part of 
the proceeds of his claim, when more might have 
been collected by the employment of ordinary care 
and skill, 1s neither an accord and satisfaction nor 
an estoppel.88 
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§ 145. —— Preparing and Recording Con- 
tracts or Conveyances 
Attorneys employed to prepare documents of con- 
veyance are uncer a duty to draw them properly, but 
may not, in the absence of a special contract, be under 
a duty to record documents which they have been em- 
ployed to prepare. 

An attorney who is employed to prepare docu- 
ments of conveyance has the duty to see that they 
are properly drawn,®9 but, if he is merely asked 
to draw a contract of sale and to give certain ad- 
vice, he is not, in the absence of anything wrong 
with the papers drawn or the advice, liable to his 
chent for failure of the other party to carry out 
the agreement. 


Recording. An attorney employed to prepare 
deeds, contracts, or other papers which are required 
to be registered in order to be effective as to third 
parties is not bound, in the absence of a special 
contract, to file such papers for recordation, or 
to see that they are recorded; that is no part of 
his duty as attorney unless he has especially un- 
dertaken it.91 He may be liable, however, 1n cases 
where he has expressly contracted to atiend to 
their being recorded, or where the special circum- 
stances are such as to raise the implication of such 
a contract.92 


§ 146. —— Conduct of Litigation 


An attorney must exercise reasonable care, skill, 
and knowledge in the conduct of litigation on behalf of a 
client and must be properly diligent In the prosecution 
of the case. 

An attorney who undertakes to perform services 
for a client in the conduct of litigation impliedly 
contracts to exercise due care, slall, and knowledge 
of the law in the conduct of his client’s business, 
and his negligence in that regard is a breach of his 
undertaking.28 Moreover, an attorney who under- 
takes to conduct litigation 1s under a duty to pros- 


on, recovered judgment, and procured 
execution, they were held hable to 
the judgment creditors for negligence 
im failing to collect from the officer 
who executed the judgment result- 
ing in logs to such judgment credi- 
tors as cllients—Woods v. Mitchell, 
6 Ky Op 518. 
Sl. Dearborn v. Dearborn, 15 Mass 

316—6 CJ. p 701 note 65. 
Omissions and conduct amounting to 

nezlgence 

Attorneys recelving a note for col- 
lection, but failing to fasten a lien 
on the debtor's interest in certain 
land until time for redemption from 
a mortgage foreclosure had expired, 
or to have a second writ of garnish- 
ment issued on alias execution, al- 
though knowing that muneral royal- 


ties were due the debtor, but instead, 
without the clent’s knowledge, re- 


deeming the land themselves under; Tex.—Morgan v. Giddings, 


judgment owned by them, and at- 
tempting to collect the royalties for 
themselves, were held to be guilty 
of a neglect of duty—Orr v. Wal- 
dorf-Astoria Hotel Co, (CCA Minn.) 
391 F 8438. 


6@. Pennington v Yell, 11 Ark 212, 
52 AmD 262—6 CJ. p 701 note 66 

83. Pennington v. Yell, 11 Ark 213, 
52 AmD 263. 


84. Pennington v. Yell, supra—6 CJ 
p 701 note 68. 


Iowa —Bennett v. Phillips, 10 NW. 
828, 57 Iowa 174 

1 SW. 
369. 

6 CJ. p 701 note 70 

87. Cummins v Heald, 24 Kan. 600, 
$6 AmR 264—6 CJ p 701 note 71. 

88. Goodman v Walker, 30 Ala. 482, 
68 AmD 184. 

88. Dale v Dale, 262 P. 389, 87 Cal 
App 3859. 

90. Harkness v. Caven, 48 A 1080, 
199 Pa. 267. 


81. Fenaule v. Coudert, 44 N J.Law 
286—6 C.J p 703 note 78 


83. Moore v. Winston, 66 Ala 296—/9@ wnoiler v. Wilson, 24 Pa, 114—6 


Stubbs v. Beene, 87 Ala. 627 


86. Ark~—Pennington v. Yell, 11 
Ark 3213, 52 AmD. 262 
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CJ. p 702 notes 77, 78. 


83 Roehl v. Ralph, (MoApp) 84 
SW.(2d) 405—6 CJ p 702 note 79. 
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ecute the same with reasonable diligence,®4 and 
to kcep advised of the situation and proceedings 
had there ®5 Further, it is his duty to adopt all 
honorable means of advancing his client’s cause ,96 
‘but he 1s under no obligation to maintain positions 
which do not accord with his own notions of law 
and justice simply because they tend to his client’s 
advantage.97 An attorney is not liable for neg- 
ligence in the conduct of litigation where, not- 
withstanding such negligence in the prosecution®® 
or defense®9 of a suit, the client has no cause of 
action or meritorious defense as the case may be. 
Similarly, where other conduct of an attorney with 
respect to litigation results in no damage to his 
client, the attorney is not liable? Of course an 
attorney employed to conduct litigation cannot be 
held liable for acts of a third person with respect 
to matters which are outside the scope of the 
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Attorney acting without authority. A recovery 
may be had against an attorney for negligently and 
mmproperly defending an action, even though he 
appeared therein without authority.® 


Collateral inaiters or sutis. Although an attor- 
ney 1s not bound to institute collateral suiis with- 
out special instructions so to do,* if he undertakes 
something outside his strict professional duty and 
does it so negligently that his client 1s injured, he 
1s liable 5 


Froud is not essential to render an attorney lia- 
ble to his client for the mismanagement of a suit.® 


Personal attention. Notwithstanding the right of 
a person to the personal services of an attorney 
whom he employs, as discussed previously in this 
Title (see supra §§ 56, 107), it is not a part of 
the attorney’s duty, in the absence of special agree- 
ment, to attend in person to the management of 


attorney's duties.* 


VWerbal agreement with unreliable 
tlomer 


It was neglgence for an attorney 
amployed to conduct htigation to 
take a verbal agreement from an ad- 
mittedly unreliable practitioner who 
wepudiated the same when it was 
sought to be made effective, thereby 
causing inconvenience and trouble to 
rectufy—Jeger v Julus Eessler & 
Co, 218 Ill App. 39. 


@4 In re Babcock, 2438 NY.S. 489, 
280 App Div 3233 


Inadequacy of compensation immate- 
rial 


An attoiney agreeing to secure & 
divorce for a specificd sum, and tak- 
ing the client’s money therefor, was 
required to prosecute the action with 
reasonable diligence, even if the sum 
agreed on was too small—iIn re Bab- 


cock, 248 N.Y 8S. 489, 230 App Div. 

323 

Where contract required bmmediate 
euit 


An attorney, not suing within a 
reasonable time, was held to be 
guilty of a breach of a contract re- 
quiring immediate suit and to be 
liable in damages.—Buchanan v. Hu- 
gon, 148 8 B $45, 39 Ga App. 774. 


Delay of more than four years 

That an attorney, instructed by his 
client to push a suit speedily to judg- 
ment, dclayed it more than four 
years, it beng dismissed for lack of 
dihgent prosecution, establishes neg- 
lhgence making the attorney liable — 
Lally v. Kuster, 171 P. 961, 177 Cal 
788. 


Mo WUability for delay causel by 
plaintiff 


Where an infant plaintiff failed to 
sign papers for the appointment of 
@ guardian ad litem, 1t was held that 
attorneys were not Liable for delay in 


every detail of 


instituting suit—Ze1tlin v Morrison, 
152 NYS 1000, 167 App Div. 220. 


95. Vincent v. Kelly, 249 P. 942, 121 
OEL 302 


Mode of keeping advised 

Counsel are required to examine 
the records of cases in which they 
are interested, and, notwithstanding 
the custom of making inquiries re- 
garding cases of office clerks, an at- 
terney who relies the1eon does so at 
his own risk—In re Trottier, (DC 
Maas ) $82 F.(8d) 1010 


96. Strobhar v State, 47 So. 4, 55 
Fla. 167—€6 CJ p 702 note 80. 


97. Mich—Sprague v Moore, 99 N. 
W 877, 186 Mich 426 

N Y¥Y —Matter of Hardenbrook, 131 N 
YS 260, 186 App Div 634, affirmed 
92 N.D 1086, 199 N.Y. 589. 

6 CJ. p 702 note 81. 


98 Moulton v. Hare, 280 P 6511, 130 
Or 590. 


99. Frost v Hanscome, 246 P. 53, 
198 Cal 500 


Failure to defend action 

(1) A chent could not recover 
damages for failure of an attorney 
employed to defend an action against 
the client to set up an unavailing de- 
fense —Roehl v. Ralph, (Mo.App) 84 
SW (2d) 405—Utterback-Gleason Co 
v Standard Accident Ins Co. of De- 
troit, Mich. 184 NYS 862, 193 App 
Div 646, affirming 179 N.Y.S. 836, 
and affirmed 185 N.B. 913, 283 N.Y. 
549. 


(2) Accordingly, a client could not 
recover for an attorney’s failure to 
defend an action against the clent 
on a note where the client had no 
defense to the note which the court 
could have submitted to the jury in 
an action on the note—Roehl fy. 


Ralph, supra. 
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the case.? Where the client en- 


(3) At all events, a failure to de- 
fend a suit resulting in a judgment 
against a client does not render the 
attorney lable for the full amount 
of the judgment unless he was in- 
formed by the client as to the nature 
of the defense he was expected to 
wnake—Western, ctc, Ins. Co, v. Sel- 
zer, 28 Ohio Cir.Ct (N.S) 104 


i. Russell v. Makana:, $1 Hawa 
517 


Failure to join unborn oluld as party 
An attorney’s failure to join an 
unborn child in a partition swt on 
behalf of a chent ig not the cause 
of damage to the clicnt, although the 
child was later adjudged owner of 
the fee, where the client’s title is 
decreed merely a life cstate—Rus- 
sell v. Makainail, 31 Hawan 6517 


& In re Hegarty’s Dstate, 2322 P. 
793, 47 Nev. 369. 


Motice of hoaring 
An attorney in the absence of 
knowledge in the matter is not 


chargeable with the negligence of the 
clerk of the court in giving an insuf- 
ficient notice of the hearmg of the 
application for the probate of a will, 
in view of the plaim requirements of 
Rev. § 6866, that the clerk of the 
court shall give such notice—In re 
Hegarty’s Datate, 222 P. 793, 47 Nev. 
369 


& O'Hara v. Brophy, 24 How.Pr (N. 
¥.) 879 


4 Pennington v. Yell, 11 Ark 213, 
52 Am D. 262—6 C.J p 703 note 88 
& Walker v. Goodman, 21 Ala. 647. 
6. Breedlove v. Turner, 9 Mart 
(La.) 3583—6 C.J p 7038 note 91. 

U S—Williams v. Reed, (C.C Me) 
29 ¥ Cas No 17,788, 3 Mason 405. 
Ky —Rust v. Larue, 4 Litt. 411, 34 

Am D. 172 
6 CJ. p 708 note 86 [aj, 
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gages additional counsel to take charge of a par- 
ticular part of the litigation to the exclusion of the 
original a.torney, the latter 1s not chargeable with 
negligence in retiring from the case to this ex- 
tent.8 


Process, pleadings, and teking necessary steps. 
An attorney may be liable in damages to his client 
for failure to procure proper service of process ® 
An attorney must, likewise, prepare and file all 
pleadings necessary in the proper conduct of a 
cause and take such other steps as may be required 
in the progress of the case; if, by his failure to do 
so or by his delay, his client’s rights are preju- 
diced, he must reimburse the latter to the extent 
of the injury suffered in consequence.19 He does 
not, however, guarantee the sufficiency of every 
pleading prepared by him or under his direction; 
but he 1s responsible to his client only for those 
mistakes as a pleader which indicate a lack on his 
part of the attamments and diligence commonly 
possessed and exercised by legal practitioners of 
ordinary skill and capacity,1! nor is he lable for 
the improper conduct of a cause due to pleadings 
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filed before he was retained in the case or had 
any connection with it.12 


Presenting case to court. An attorney who un- 
dertakes to represent his client is under a duty to 
be present 1n court for that purpose when the 
client’s case is reached!® and not to withdraw from 
the case without adequate cause.!4 Moreover, an 
attorney who undertakes to represent a client in 
conducting litigation 1s under a duty to present 
the clams of the client to the court unless the 
attorney knows they are false,15 and, when rep- 
resenting a defendant, an attorney has the duty to 
insist that his client be proceeded against by the 
rules of legal procedure.16 Further it is the duty 
of an attorney to his client to see that only compe- 
tent evidence 1s introduced against him,17 but an 
attorney is also required to see that no evidence 
is introduced on behalf of his own client for an 
improper purpose.18 Of course an attorney who 
undertakes the conduct of litigation 1s required to 
see that the interests of his client are protected 
as respects findings,19 judgments and orders,2 
and appeal 22 


@& Phillips v. Hdsall, 20 NH 801, 
127 Ill. 6365—-6 CJ p 703 note 87 


® Wilson v. Carroll, 250 P. 555, 80 
Colo 234 
Affidavit of prelcation 
An attorney for plaintiff in a fore- 
closure suit was held lable for neg- 
ligence in filing an affidavit of pub- 
lication, without showing that affiant 
‘was competent to state statutory 
facts —Tilson v. Carroll, 250 P. 555, 
80 Colo. 234. 


Ignorance, incompetency, or inatten- 
tion 


Whether the attorney's neglect in 
this respect 1s due to his ignorance, 
incompetency, or inattention 1s im- 
material to the question of his la- 
bility —Wuson v. Carroll, 250 P 65655, 
80 Colo 284 


10. Roehl v. Ralph, (MoApp) 84 
S.W (2d) 405—6 CJ. p 702 note 82 


ll. Rapuzzl v. Stetson, 145 NYS 
455, 160 App Div. 150—6 CJ. p 703 
note 88 

128. Thompson v. Dickinson, 34 NE 
262, 159 Mass. 210—6 CJ. p 703 
note 84 [a]. 


13. Cours not obliged to waive pres- 


ence 

*He 18 expected to be present when 
he undertakes to represent his client 
in term, and if he is not the court 
is under no obligation to waive his 
presence.”—Waddell v. Aycock, 142 
SE 10,195 NC 268 
‘When important matter disposed of 

An attorney owes a duty to appear 
in court for his client when any im- 
portant matter concerning the case 


18 being disposed of—~Atlas Assur 
Co of London v Fairchild, 43 P (2d) 
482, 171 Okl 609 


14 Rohr v Chicago, N & & M R 
R, 190 NW 827, 179 Wis 106 


withdrawal 

Plaintiffs attorney’s withdrawal 
from case because of dissatisfaction 
with an adverse ruling of court was 
held to be improper, as his duty to 
his client and to the court required 
mm to proceed with the case and 
to obtain a review of such ruling by 
an appellate court—Rohr v Chicago, 
N 8 & M. R. R, 190 N.W. 827, 179 
Wis 106. 


18 Shapiro v Frankel, 276 N Y.S 
580, 243 App Div 618 


16 Dunn v. Bradley, 7 Ky Op. 2823 


17. McMahan vy City of Abilene, 
(Tex Civ App) 8 SW (2d) 6554 


18 Watson v, Trins, 274 Ill App 
379 


After advising client evidence not to 
be used 

Attorneys are not liable to clients 
for failure to make use of certain 
evidence, where, after a study of the 
law on the subject, they advise 
clients before the action 1s tried that 
they will not use such evidence — 
Utterback-Gleason Co v_ Standard 
Accident Ins Co of Detroit, Mich, 
184 NYS 862, 198 App Div. 646, af- 
firming 179 N.YS 838, and affirmed 
185 NB 913, 288 NY 649 


19. Armstrong v Adams, 288 P 871, 
102 CaLApp 677 


Tnoluding amount of client’s loss 
Fanllure of an attorney to include 
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in findings the amount of loss sus- 
tained by his client was held to be 
actionable negligence —Armstrong v 
Adams, 288 P 871, 103 CalApp 677 


Liability notwithstanding adoption of 
Andings 


An attorney could not escape lia- 
bility to his client for negligence in 
drawing up a finding on the ground 
that the findings were adopted by the 
judge —Armstrong v. Adams, 288 P. 
871, 102 CalApp 677. 


2. Fla—Ailantic Coast Line R Co 

Holiday, 74 So. 479, 73 Fla. 
269. 

Tenn—Whittaker v. Tenn. Central 
Ry. Co, 8 Tenn App. 185 


Sntry of judgment 

It 18 duty of an attorney at law to 
take all ne’essary steps for the duo 
entry and enrollment of a judgment 
to which his client is entitled, and 
the neglect of such duty may ren- 
der the attorney liable for any loss 
to the cllent—Atlantic Coast Line 
ae v. Holliday, 74 So. 479, 73 Fla. 


21. Okl—In re Opinion of Judges, 
221 P. 1041, 26 Okl Cr. 41. 

Wis—Rohr v Chicago N & & M. 
RR,190 NW 837, 179 Wis 106 


Appeal from death sentence 

The right of appeal is a constitu- 
thonal right, and coungzel representing 
a defendant sentenced to death fails 
to fulfill his duty as an attorney if 
he either neglects or refuses to tuke 
an appeal from such a judgment —In 
re Opinion of the Judges, 221 P, 1041, 
26 Oki Cr. 41. 
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§ 147. Unauthorized Acts in General 


An attorney Ie Ilable In damages to his offent for 
injuries which result from the attorney’s unauthorized 
acts. 

An attorney, who is without authority to take 
certain steps in regard to his chlient’s matters (see 
supra §§ 79-107), may be liable for injury suf- 
fered by the client as a result of the attorney's 
taking such steps?4 Thus, where an attorney, 
without authority, enters an appearance for a par- 
ty,28 dismisses a suit,?# compromises his client’s 
debt,25 or withdraws*® or enters satisfaction of a 
judgment without full payment thereof,?7 he is l1a- 
ble to his clent for the damage suffered. So, 
where an attorney, without authority, appears and 
confesses judgment, the remedy is against him.24 
Likewise, an attorney who consents to vacate a 
regular judgment without the knowledge of his 
chent acts at the peril of being held responsible 
for any loss which may be shown to have neces- 
sarily resulted from that act.29 


Damage must be shown. In these, as in other 
cases, a client must show that he has suffered ac- 
tual damage in consequence of the unauthorized 
acts of his attorney.®° 


§ 148. ———~ Violation of Instructions 
An attorney Is liable to his client for injury re- 


@2. Chatfield v. Simonson, 92 NY. ,2& N Y—Denton v. Noyes, 6 Johns 
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sulting from the attorney’s violation of hie cilent’s ine 
structions. 

In accordance with rules governing the liability 
of agents toward their principals for violations 
of instructions (see Agency §§ 147-154), an attor- 
ney’s duty, where he 1s specially instructed, 1s to 
follow the instructions of his client, except as to 
matters of detail connected with the conduct of 
the suit, and he is hable for all losses resulting 
from his failure to follow such instructions with 
reasonable promptness and care.84 Thus, if an 
attorney 1s instructed by his client to bring suit on 
a note placed in his hands, it 1s not discretionary 
with him to bring suit or not to bring it; but he 
will be liable for any loss due to his neglect, al- 
though he acted in good faith and did what he 
honestly supposed to be for the interest of his 
chent.82 Similarly, where a client specifically in- 
structs his attorney to procure a writ of garnish- 
ment his failure to do so may render him liable 
for any loss resulting therefrom to the client.33 
Conversely, where an attorney is instructed to pur- 
sue a particular course of action, and he does so, 
he cannot be held liable for negligence in not 
pursuing another course which might have proved 
more beneficial to his client.84 At all events, where 
acts of an attorney in violation of his client’s in- 
struction are ratified by the client, he cannot re- 
cover for loss resulting from such violation.®5 


fore judgment did not excuse his 


209—6 C J p 703 notes 93, 94 

@3. Roynolds v Fleming, 1 FP 61, 
$0 Kan 106, 46 AmR 86—6 CJ. 
p 703 note 96. 


24. Coopwood v. Baldwin, 25 Miss 
129 


25. La—Woodrow V. 
Mart. 156 

Miss —Fitch v. Scott, 4 Miss 314, 34 
AmD %6—Lombard v. Whiting, 1 
Miss 229. 


26. Howard v. McCargon, 110 So 
296, 216 Ala 251 


Unjustifiably abandoning conduct of 
litigation 
Attorney unjustifably abandoning 
conduct of litigation without client’s 
consent is liable for damages —How- 
Ra v. McCarson, 110 So. 296, 215 Ala. 


Withdrawal on request of client's 
agent 

Attorney’s liability for withdrawal 
from the case without the clent’s 
consent, on the request of the cli- 
ent’s agent employing the attorney, 
Gepends on the propriety of such 
withdrawal and the agent’s author- 
ity to d.« miss the attorney —Howard 
aaa 110 So. 296, 215 Ala. 


27, People v. Cole, 84 Ill, 327. 


Hennen, 6 


296,56 AmD 287 
Pa —Cyphert v McClune, 22 Pa 195 
Tenn —-Jones v. Williamson, 6 Coldw 
871. 


29. Clussman v. Merkel, 16 N Y.Su- 
per. 408. 


30. Vooth v McIachen, 78 ND. 488, 
181 NY. £8, 2 Ann Cas. 601—6 CJ 
p 704 note 2 


Sl. Cal—Lally v. Kuster, 171 P. 
961, 177 Cal 783 

Md —Caltrider v. Weant, 128 A. 72, 
1147 Md 838. 

§C—RMeceCoy v Hydrick, 141 § B. 174, 
143 SC 135, 56 ALR 9658. 

6 CJ p 704 note 3 


Presumed to follow instructions 

It 18 a fair presumption that an at- 
torney acts according to the instruc- 
tions of his client, unless in a case of 
such negligence that a violation may 
be iunferred.—Holmes y. Peck, 1 RI 
2432. 


32. Cox v. Livingston, 3 Watts & 8 
(Pa.) 108, 87 AmD 486, 


3a W. L. Douglas Shoe Co v Roll- 
wage, 638 S.W (2d) 841, 187 Ark 
1084. 


Attorney's erroneous belief immate- 
rial 


An attorney's erroneous belief that 
the law prohibited garnishment be- 
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failure to follow a clent’s positive 
instructions to institute sult and 
to obtain a writ of garnishment —W. 
L. Douglas Shoe Co v Rollwage, 63 
S.W (2d) 841, 187 Ark 1084. 


Debtor’s promise to pay immaterial 

An attorney, failing to follow a 
client’s instructions to bring suit and 
to obtain a writ of garnishment for 
fire insurance moneys due debtor be- 
fore judgment, became liable for re- 
sulting loss to a clicnt, although the 
debtor promised to pay the claim on 
receipt of insurance moneys—W L 
Douglas Shoe Co v. Rollwage, 63 S 
W (2d) 841, 187 Ark 1084. 


&% Lord v. Hamilton, 56 P. 525, 84 
Or. 443—6 C.J p 704 note 6. 


35. Bidding on foreclosure sale 

A. mortgagee, who instructed his 
attorney to bid, but not to exceed a 
certain sum, on the mortgaged prop- 
erty at the foreclosure sale, and, 
when the attorney bid in the proper- 
ty for a greater sum, accepted the 
sheriff's deed and paid the purchase 
price by permitting the amount of 
the bid to be credited as a satisfac- 
tion pro tanto of the foreclosure de- 
cree, thereby ratified his agent’s act, 
and he cannot recover from the lat- 
ter the difference between the au- 
thorized bid and the amount at which 
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§ 149. Acts of Associates or Substitutes 


An attorney may be Ilable to a client for loss re- 
sulting from negliaence or wrongdoing on the part of 
an associate or substitute attorney. 

Since, as previously observed in section 107, an 
attorney has, in general, no authority to employ 
another attorney to attend to the matters in which 
the first attorney has been retained, :t follows that, 
if he does intrust to another the performance or 
prosecution of matters intrusted to him, he be- 
comes hiable to his client for any negligence or 
wrongdoing on the part of the substitute employed 
by him.36 However, where the client is formed 
of the necessity and reason for his attorney’s re- 
taining another lawyer for certain purposes and 
the client approves of such employment, he cannot 
recover from the original attorney for the negll- 
gence of such associate.37 At all events, an at- 
torney entering employment as associate counsel 
with another attorney at the request of a client 
18 not disqualified from continuing to represent 
such client, notwithstanding the other attorney has 
disqualified himself from continuing to represent 
the client.88 


§ 150. Acts of Partners and Clerks 


An attorney may be liable to a client for the acts 
of the attorney’s partners and for the acts of the at- 
torney’s clerks. 

As the employment of a member of a firm of at- 
torneys is that of the entire firm, an attorney is 
liable to a client for the negligence, lack of skull, 
or wrongful acts of a partner, even though he 
himself may have had no participation in, or knowl- 
edge of, the transaction.39 Such acts, however, in 
order to make the attorney lable, must be done 


the property was sold, although he 
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while the relation of attorney and client subsists 
between the firm and the client.40 


Accordingly, law partners are not lable to g 
client of the firm, for the acts of one of the part- 
ners, after dissolution of the firm, which are not 
connected with the partnership business 41 On the 
other hand, where a claim 1s placed 1n the hands 
of attorneys who are partners, and before the 
money has been collected the partnership 1s dis- 
solved, and afterward one of them receiycs the 
money and neglects to pay it over to plaintiff, both 
attorneys are lable as copartners.42 


Clerks. An attorney who has a clerk or quasi 
associate in his office 1s, as respects a client, bound 
by the clerk’s acts and declarations made within 
the apparent scope of his authority.48 During an 
attorney's absence his clerk represents him, as to 
all ordinary business of the office, so as to bind 
the attorney.44 However, an attorney’s clerk, no 
matter how extensive his general powers may be, 
cannot, without the consent of his principal, set- 
tlet® or discontinue*® an action, or waive a notice 
which he has authority to receive ;47 nor can such 
a clerk bind the attorney's client by a discharge, 
without satisfaction, of a debt due such client 48 
Of course, an act beyond the authority of a clerk 
may be ratified and adopted by the attorney.49 


§ 151. Acting for Party Adversely Interested 


An attorney representing adverse Interests may be 
lable to one of the parties for lose due to the attorney’s 
failure to disclose a material fact. 

In accordance with the rule that an attorney 1s 
by virtue of his office disqualified from representing 
adverse interests in the sense that they are in con- 


of Mott Haven v Reeves, 194 N |} 40. Ayrault v. Chamberlin, 26 Barb. 


was thereby barred from recovering 
from the mortgagor the deficiency for 
which the latter would otherwise 
have been liable—Sproul v. Lloyd, 
115 A 667, 96 N J Law 314. 


36. Smallwood v Norton, 20 Me 83, 
87 AmD 893—6 CJ. p 704 note 7. 


37. Wegligence of fore:gn attorney 

«a New York attorney, who with 
due care retained an attorney 1n an- 
other state to conduct procedural 
matters in such state, was not lJia- 
ble for the foreign atiorney's negli- 
gence, where the client was informed 
of the necessity and reason for re- 
tainer and approved the choice— 
Wildermann v. Wachtell, 267 NYS 
840, 149 Mise 623, affl_med 271 N Y. 
S. 954, 241 App Div 812 


38. Bryant v Lewis, (Tex Civ.App ) 
27 S§W.(2d) 604. 


33. Model Building & Loan Ass'n 


YS. 883, 201 App Div. 329, revers- 
ing 186 NYS. 759, 114 Llisc 137 
—~Lichtenheld v Bersen, 285 N Y.S 
585>—6 CJ p 704 note 8. 


Money oollected for client 

A member of a law partnership 1s 
liable for money another partner has 
collected for a client of the firm— 
Whitaker v. Kesler, 3 Ky Op 236 


On guilty attorney's withdrawal from 
frm 


It was the legal duty of a firm of 
attorneys employed by testamentary 
thustees to du.sclose musappropria- 
tions by an attoiney who withdrew 
from the firm and continued to han- 
dle the estate’s business, and failure 
to do so gave the trustees an action 
for damages—Camp v Reeves, 206 
NYS 259, 209 AppDiv 488, affirmed 


(NY) 88. 


41. Holton v. American Pastry 
Products Corporation, 174 N EL 663, 
274 Mass 268 


42. Smyth v. Harvie, 31 IIL 62, 83 
Am D 202—6 CJ. p 705 note 11. 


45. McGuinness v Manhattan R. 
Co, 74 NYS 1054, 69 App Div 60¢ 
om CJ. p 629 note 35, p 705 note 
1 

#4. Mahoney v. Middlesex County, 
ll NE 689, 144 Mass 4595—6 CG. 
J p 689 note 85 

45. <Altermanv Weil, 142 NYS 466. 


48. Irvine v. Spring, 30 N Y Super. 
298—6 CJ. p 629 note 37 


47. Page v. San Francisco Super. 
Ct, 54 P 730, 128 Cal. 209. 


148 NH 758, 240 NY 672, reargu-|*% Carter v. Talcott, 10 Vt. 471 
ment denied 150 NH. 582, 241 N.Y./ 49. Johnson y, Sprague, 66 NB. 


508, 
986 


422, 188 Mass. 103. 
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flict (see supra §§ 47, 48), an attorney who, with 

the consent of the interested parties, represents 

such adverse interests may be liable for loss sus- 

tained by one of such parties, due to the attorney’s 

failure to disclose a material fact.50 

§ 152. Actions for Money Collected and for 
Accounting 


The liability of an attorney to pay over to his 
clicnt money collected for him and to account for 
a client’s money (see supra §§ 133-137), may be en- 
forced by an appropriate action brought for that 
purpose (see infra § 15+). 


§ 153. Defenses 


In a chent'’s action against an attorney for money 
collectzd and for an accounting, the attorney is entitled 
to certain defenses as noted hereunder. 

Where money 1s applied by an attorney, in good 
faith and in accordance with an agreement entered 
into between his clients, this act 1s a defense in 
an action against the attorney, although there was 
a failure of consideration among the clients 51 In 
an action against an attorney for money collected, 
it is a defense that, before he had an opportunity 
to account, the moncy was garnished by a creditor 
of the client 52 but a mere notice to the attorney 
to hold the money until the respective rights can 
be tested will not afford him any excuse, if other 
parties claim the fund, nothing but an injunction 


60. Johnston v. Andrade, (Tex Civ 


ATTORNEY AND CLIENT 


§ 153 


will justify the attorney in withholding payment.5° 
A summary proceeding by a client to compel an 
attorney to pay over money collected is no bar to 
a recovery in an ordinary action against the attor- 
ney for money collected.54 


Estoppel. An attorney who has collected money 
for his client 1s estopped to deny that he 1s an 
attorney,55 that plainuff is a corpoi1ation when it 
sues in the same name used by him in obtaining the 
judgment,56 or to claim that the client has no title 
to the moneys collected ,57 and he may be estopped 
by his own laches from setting up an equitable 
defense 58 


Limitations and laches. An attorney is not de- 
barred from the provisions of the statute of lmi- 
tations, 1n an action against him for money col- 
lected, because of the relationship existing between 
him and his clent,59 but the operation of the 
statute 1s prevented by payment by the attorney of 
either principal or interest.60 

The defense of laches is not available to an at- 
torney when sued by his client for an accounting, 
unless he is guilty of an unreasonable delay in 
bringing suit.61 


Sei-off and counterclaim. An attorney, when 
sued by his client for money collected for the 
latter, may set up by way of counterclaim a de- 
mand for services, and he 1s entitled to set off 
other claims which he may have against hus client,6? 


58. Cook v. Rivers, 21 Miss 828, 53;62. US—Davitt v. O’Connor, (CCA 


App ) 64 SW (2d) 1029 
Duty to disclose settlement 

An attorney representing the own- 
ers of a contract to buy an oil in- 
terest owed the owner selling his in- 
terest to another owner the duty to 
fully disclose the situation respectirg 
the pending settlement of litigation 
affecting the value of such o1] in- 
terest -——Johnston v Andrade, (Tex 
Civ App ) 54 SW (2d) 10298 
SL. Guthrie's App. 92 Pa. 269— 

Strohecker v. Hoffman, 19 Pa. 228 


S&. Ewing v. Freeman, 30 SH. 687, 
103 Ga. 811. 

583. Dunn v. Vannerson, § Miss. 579 

84 Minn—Burgraf v Byrnes, 103 
NW 215, 94 Minn 418. 

Miss —Coopwood v. Baldwin, 25 Miss 
129 

55. McFarland v. Crary, 8 Cow (N 
¥.) 253, afirmed 6 Wend 297. 

5@. McMath v. Com, 12 KyL 2651 

57. Mich—Case v Ranney, 140 N 
W 943,174 Mich 673 

N Y.—Fogerty v. Jordan, 25 N.Y. 
Super 319 

€ CJ. p 707 note 56, 

58. Cannon v. Sanford, 20 Mo.App 
590. 


AmD 8&—-8 CJ p 707 note 48. 
@0. Torrence v. Strong, 4 Or. 39. 


6l. Wo laches 

Where 1n 1917 an attorney took a 
client’s assignment of a realty mort- 
gage absolute in furm and gave a 
separate writing to recssign on the 
discharge of his liability on @n ac- 
commodation indozizcment, and ac- 
quired, for @ nominal consideration, 
in 1918, through his brother, the 
mortgagor's equity at a bankruptcy 
sale and, in 1919, her realty, 1n par- 
tial satisfaction of a mortgage debt, 
before the accommodation note ma- 
tured and without foreclosing the 
rights of his client, who was with- 
out other representation during the 
foreclosure of the realty mortgage, 
and where the attorney, without no- 
tice, substituted his own note for 
his client’s and sold the realty at a 
profit in 1926, the client, who was 
without knowledge of the adverse 
claim unlil the attorney refused to 
account for the proceeds of the sale, 
was not barred by laches from the 
right to an accounting—Davitt v 
o’Connor, (CCANY.) 738 F (2d) 48, 
certiorari denied O’Connor v. Davitt, 
55 SCt. 217, 298 U.S. 621, 79 L.Ed 
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NY) 73 F(2d) 43, certiorar: de- 
ned O’Connor v. Davitt, 55 S Ct. 
217, 298 US 631, 79 L.Ed 709. 
Tex—Henry v. Boedker, (Civ.App ) 
141 SW si. 
6 CJ. p 707 note B51. 


Counterclaim on note properly allow- 
ed 

Where a client sued an attorney 
for an accounting, a counterclaim by 
the attorney on a note given by the 
clent for services and disbursements 
in another matter was held to be 
proper —Davitt v. O'Connor, (CCA. 
NY) 78 BF (2d) 48, certiorari: donied 
O’Connor vy. Davitt, 55 S.Ct. 217, 293 
US 621, 79 L.Hd. 709. 


Interest 

In a client’s sult against an attor- 
ney for an accounting, where the 
attorney filed a counterclaim for fees 
and disbursements, the attorney was 
entitled to interest on lus counter- 
claims fiom the time they were due 
—Lavitt v O'Connor, (CCANY) 73 
B(2d) 48, certiorari dened O’Con- 
nor v. Davitt, 65 8S Ct. 217, 298 US. 
621, 79 L.Ed. 709. 


Counterclaim held excessive 
Where a client sued his attorney 
for an accounting, an allowance of 
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although there exists authority to the effect that 
an attorney’s refusal to pay over money collected 
or render an account deprives him of any right 
to counterclaim for compensation for his services.68 
Where collection is made after a client’s death, it 
has been held in an administrator’s suit to recover 
the money that an attorney cannot set off the sum 
due for his services before the client’s death, but 
that he may do so for the sum due for those ren- 
dered afterward.64 


§ 154. —— Proceedings and Relief 


a. In general 

b. Conditions precedent 

c. Time to sue 

d. Persons entitled to sue; parties 
e. Pleading 

f. Evidence 

g. Trial 

h. Amount of recovery 


a. In General 


Actions at law or in equity may be avaliable to a 
chent whose attorney withholds money collected or re- 
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In addition to the summary remedies which a 
client may have to compel an attorney to pay over 
money collected (see infra §§ 158, 159), where an 
attorney wrongfully withholds money which he has 
collected, his client may bring an action at law 
against him for the amount so withheld ®> More- 
over, an attorney may be compelled to account to 
a client by a suit in equity.66 Indeed, where mon- 
eys come into the hands of attorneys in the course 
of their business, and they have a lien on said 
moneys as security for their services and disburse- 
ments, an action for conversion will not lie against 
them until after there has been an accounting 67 
Further, where an attorney collects money belong- 
ing jointly to several persons, one may not sue 
alone and recover his share, an accounl:ng and 
adjustment to determine plaintiff's share being nec- 
essary.68 However, except in those cases where a 
client is entitled to compel an accounting (see su- 
pra §§ 133-137), a bill in equity will not lie, un- 
less for some particular reason the remedy at law 
1s not adequate and its appears that the power of 
a court of equity is necessary to complainant’s 


fuses to account therefor. 


eight hundred thuty-eight dollars and 
sixty-seven cents on the attorney's 
obviously padded counterclaim for 
miscellaneous services was held to 
be excessive for allover two hundred 
seventy-two dollars and sixty-seven 
cents—Davitt v O’Connor, (CCA 
NY) 73 B (8d) 43, certiorari denied 
O'Connor v Davitt, 565 SCt. 217, 293 
US 621, 79 L Hd 709. 


Items not allowable 

(1) Where a client sued his attor- 
ney for an accounting, an allowance 
on the attorney’s counterclaim of 
three hundred eighty dollais, or any 
other sum, for the settlement of suit, 
where the attorney 1elimbursed him- 
self for expenses and retained one 
hundred nineteen dollars and ninety- 
one cents for services, which accord- 
ing to the ledger balanced the ac- 
count, was error Davitt v. O’Con- 
nor, (CC.AN Y) 73 F.(2d) 48, cer- 
tiorar1 denied O'Connor v Davitt, 55 
S.Ct 217, 298 US 621, 79 L Ed 709. 


(2) Where a client sued his attor- 
rey for an accounting and the attor- 
ney counterclaimed for settling an 
earlier suit for fifty dollars, which 
he retained, but for which he never 
presented a bill and had no record of 
any additional charge, an allowance 
of two hundred dollars or any other 
sum for such services Was error — 
Davitt v O’Connor, (CAANY) 73F 
(2d) 43, certiorari denied O’Connor v. 
Davitt, 55 SCt 317, 298 US. 621, 79 
LEd 709 


6. Bred.n v., 
(Pa.) 420. 


Eingland, 4 Watts 


remedy.69 


64 Lewis v. Kinealy, 3 MoApp 33 


65. Palmer v. Thomson, 38 SCL 
607—6 CJ. p 705 note 17 


‘Where the professional relation in- 
volves a series of acts and duties, an 
attorney 18 not suable until the re- 
lation has been dissolved —Glenn v. 
Cuttle, 2 Grant (Pa) 278. 

Recovery of percentage on supeéerse- 
deas bond 

Where an attorney agreed to col- 
lect claims on conditional fee and 
agreed with assignees of claums to 
collect and receive a percentage of 
their profits, and appeal in the ong- 
inal case by defendants was unsuc- 
cessful, assignees of claims were 
held entitled to a percentage of dam- 
ages on supersedeas bond -—Snyder v 
Howard's Adm’x, 65 8.W (2d) 477, 251 
Ky. 692. 


66 Delasca v. Grimes, 174 NW. 538, 
144 Minn 67—6 CJ. p 684 note 4 
Accounting generally see supra § 183 


zm action to set amde deed and for 
accounting 

On setting aside a deed obtained by 
an attorney from his client, in an 
action brought by him to have such 
deed set aside and for an accounting, 
there should be an accounting, in 
which the client should be credited 
with the rents and profits and chaig- 
ed with taxes, interest, and othe: 
proper expenditures made by the 
grantees —Delasca v. Grimes, 174 N 
W. 628, 144 Minn, 67. 


Purchase of client’s land as basis 
Attorney’s purchase from a client 
of the land in litigation constitutes 


988 


sufficient ground for equitable jursa- 
diction on the client’s b:ll against the 
attorney fol an accountine —Morrow 
v. Compton, 215 IllApp 624 


67. Rose v Whiteman, 101 
1024, 52 Mise 210 


68. Jackson v Moore, 76 NY.S 164, 
73 AppDiv 217 


68. Crothers v Lee, 29 Ala 3387—6 
CJ p 706 note 19 


Attorney and client relation insufi- 
c1ent 

While the relation of attorney and 
client 1s fiduciary, yet, if there 13 no 
complexity or difficulty in an ac- 
count belween such parties the fact 
alone of the relationship does not 
present a case for equity jurisdic- 
tion-—~-Smith v. Lineville Nat Bank, 
106 So 64, 21 Ala App 65, certiorari 
denied Ex parte Smith, 106 So. 56, 
213 Ala 699 


Debtor and creditor relation remedia~ 
ble at law 

When @ member of a law firm, act- 
ing ag counsel and director for a loan 
association, received checks drawn 
by the association and also checks 
from debtors to the association, fail- 
ure to pay over such funds results 
in the relation of debtor and credi- 
tor between the counsel and the as- 
sociation, remediable at law, but not 
in equity ——Model Buulding & Loan 
Ase’n of Mott Haven v. Reeves, 140 
NE 715, 286 NY 831, reversing 194 
N.YS 388, 201 App Div. 329, which 
reversed 186 NYS 759, 114 Mise. 
187, followed in Mears v. Cooper, 264 
NYS 899. 
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Penal proceedings. Under applicable statutory 
provisions, where an attorney retains money which 
he has collected and should pay over to his client, 
not only may a suit be brought as for other debts, 
but also the attorney may be subject to proceedings 
to compel him to pay as a forfeiture five times the 
interest of the money which he has unreasonably 
neglected to pay over.70 Under such statutes, he 
may also be subject to arrest on execution and 
forbidden to take the oath for the relief of poor 
debtors.71 


Form of action ai law. With reference to the 
form of the action at law it has been held that 
assumpsit,’2 case,?8 and account render?‘ will lie 
against an attorney who fails to pay over money 
collected by him. On the other hand, it has been 
held that book account was not the proper form 
of action for a client to compel an attorney to 
pay over the difference between a judgment re- 
covered on behalf of the chent and the sum ac- 
tually received by him from the attorney.’5 


b. Cenditions Precedent 


In order to maintain an action to compel an attorney 
to pay over money collected or witheld, it may ba neces- 
sary that a demand be made by the client and a refusa! 
be given by the attorney. Under some ci:cumstancce 
the giving of a release by a client may be a conditicn 
precedent. However, a bond may not be required as a 
condition precedent; nor is restoration or offer to re- 
estore benefits required, where such benefits came from 
one other than the attorney. 


In order for a chent to maintain any proccedine 
against his attorney to compel the payment of 


70. Gnffiths v. Powers, 1083 NBD 468, 
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money collected by the latter and not paid over, the 
general rule is that there must be a demand by the 
client and a refusal by the attorney,’® unless de- 
mand has been waived or there are circumstances 
which excuse it,’7 as where the attorney has col- 
lected money and has failed to notify his client of 
that fact,” or where the act of receiving the mon- 
ey was wrongful.78 Moreover, a demand for mon- 
ey may be excused where it is retained under a 
void contract,89 or where it has been collected a 
long time and its retention is unexplained ;81 where 
a trust relation exists between the parties ;82 where 
the attorney has agreed to pay over moneys when 
collected and has failed to do so;88 or where he 
denics his liability84 and converts the money to his 
own use85 On the other hand, there exists au- 
thority to the effect that a demand and refusal 
does not in any event constitute a condition prece- 
dent to an action to compel an attorney to pay 
over money collected,86 or that the commencement 
of the action itself is a sufficient demand.87 


Bond A bond, required by statute to be given 
im cases where it 1s sought to obtain the release 
of property from an attorney’s lien, is not required 
as a condition precedent to cases whenever it is 
sought merely to recover moneys collected by an 
attorney and withheld from his clent.88 


Release Where an administrator turns over the 
halauce in his hands to the attorney for the dis- 
tributees, with directions to hold it in trust for 
them, but not to pay 1t to them until they have 
duly and properly signed a release, they cannot 


Mowery v Webb, 6 Ky L. 860— 


216 Mass 169—Goss Printing Press 
Co v. Todd, 88 NE 780, 202 Mass 
185. 


71. Goss Pmnting Press Co v 
Todd, supra 


72. Cameron v. Clarke, 11 Ala. 259— 
6 CJ. p 705 note 20. 


Profit 

Assumpsit may lie against an at- 
torney to recover a profit which he 
should have paid over to his client 
-—~Mecnen v. Negley, 93 Pa.Super 
591 


Licbihty for impropor compromise 
of client’s claims 

An attorney may be held liable in 
an action of assumpsit for money had 
and received, where he accepts in pay~- 
ment of a client’s clam debts due by 
himself to others.—Houx v. Russell, 
10 Mo 246 


Zo maintain assumpsit against an 
attorney for money had and received, 
it must appear that the attorney had 
received money due to plaintiff, or 
something which he had received as 


had actually or presumptively con- 
verted imto money before suit was 
brought —Peay v Ringo, 22 Ark 68— 
6CJ p 694 note & 


73. Tinkham v Heyworth, 81 Ill 

519—6 CJ p 705 note 21. 

Lease may lie where an attorney 
setties a suit by his client and re- 
celves in payment of his client’s 
claim defendant’s claims on third 
parties——Coopwood v. Baldwin, 25 
Miss 129. 


74, Bredin Vv, 
(Pa) 420 
75. Smalley v Soragen, 30 Vt. 2— 

6CJ p 706 note 22 [a] 


76. Wood v. Claiborne, 102 SW 219, 
82 Ark. 514, 521, 11 LRA(NS) 


Eingland, 4 Watts 


6 CJ. p 706 note 31. 


80. Jordan v Westerman, 28 NW. 
826, 62 Mich 170, 4 Am.SR 836— 
6 CJ p 706 note 33. 


81. Chapman v. Burt, 77 DL 337. 


82. Metz v. Abney, 42 SH 108, 64 
SC 254 


S&S Mardis v. 
498 


&& Cal—Cox v. Delmas, 83 P. 836, 
99 Cal 104 

N Y —Walradt v. Maynard, 3 Baib. 
584 

Wash—Burrows v McCalley, 49 P. 
608, 17 Wash 269. 

Ss. Ga—Nisbet v Lawson, 1 Ga. 
276 

O1l—Chapman v. Burt, 77 Ill 887 


Shackleford, 4 Ala. 


913, 18 AmSR. 89—6 CJ. p 706/8& Ott v. Hood, 139 NW. 762, 152 


note 28. 


77. Black v. Herach, 18 Ind 3432, 81 
AmD 362—6 C.J. p 706 note 29 


7& Aik—Jett v Hempstead, 25 Ark 
462—Denton v. Embury, 10 Ark 
228. 

Pa—QGlenn v. Cuttle, 2 Grant 273. 
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Wis. 97, 98, 44 LRA(NS) 624, 
Ann Cas.1914C 636—6 CJ p 706 
note 39 


87. Hollenbeck  v. 
Iowa 325 


$8. Armitage v Sullivan, 29 N.W. 
899, 69 Lowa 426. 


Stanberry, 38 
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maintain an action against the attorney to recover 
their respective shares without first tendering the 
release, as a compliance with the condition prece- 
dent which the administrator has placed on its pay- 
ment 89 


Restoration of benefits. A rule requiring that an 
aggrieved party restore, or offer to restore, benefits 
which he has received as a condition precedent to 
bringing suit does not apply to an action by a client 
against an attorney to recover money from an 
attorney, where the benefits received by the client 
came from the adverse party rather than from the 
attorney.90 


c. Time to Sue 


Actions to compel an attorney to pay over money 
collected and for an accounting must be brought within 
the proper time. 

Where by the terms of a contract exsting be- 
tween a client and his attorney he is not required to 
repay certain money until a time specified in such 
contract, an action brought to compel him to ac- 
count prior to such time 1s premature.91 In order 
to invoke the aid of equity, however, a client who 
seeks to compel an attorney to account for money 
claimed by the client must proceed with reasonable 
promptness.94 


88. Matter of Smyley, 19 N.YS 266 
182 SW. 823. 
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fendant. Young v. Muller, (Mo App ) 


7 C.J.8 
d. Persons Entitled to Sus; Parties 


The assignee of a client may be entitled to sue for 
money collected; but it may be necessary to sue in the 
name of the real party in interest. 

The assignee of a client may be entitled to bring 
an action to recover money which has been col- 
lected by an attorney and not paid over 98 


Where the complaint shows a breach of contract 
on the part of an attorney to pay over money col- 
lected by him, as such, the liability is on the con- 
tract, and the suit must be in the name of the real 
party in interest 94 On the other hand, the attor- 
ney who 1s sought to be compelled to pay over 
money collected 1s the proper party defendant.95 


e. Pleading 


General rules govern pleading In actions against at- 
torneys for money collected and for an accounting. 

In accordance with rules governing pleading in 
civil actions generally, see Pleading §§ 69-86 [49 
C.J. p 132 note 12-p 154 note 70], the pleading 
of a client, who sues to recover from an attorney 
money collected and withheld by him, must state 
facts sufficient to constitute a cause of action.96 
Moreover, where, in accordance with rules dis- 
cussed in a previous paragraph of this section, a 
demand and refusal is a condition precedent to an 


|" Hill v. Pinder, 183 A 1384, 150 
Md. 397—8 CJ. p 707 note 60 [a]. 


20. Mann v Showalter, 88 SH 968, 
145 Ga. 268 


$1. Jerome v. Carr, 193 NYS 664 


Money payable on tormmatiéon of 
controversy 

Where a client sought to recover 
the balance due on an account ad- 
vanced to his attorney for prosecut- 
ing a claim which was stu pending, 
under an agreement whereby the at- 
torney was to recelyve one-fourth of 
the recovery for his services and 
disbursements, and the amount ad- 
vanced was to be repaid on termina- 
tion of tke controversy, the action 
was prematurely brought.—Jerome 
. Carr, 199 NYS 6564 


82% Payzng fees and acquiescing in 
setilament 


A client, voluntanly paying exces- 
s.ve attorney's fees and acquiescing 
in a settlement for more than two 
years, cannot invoke the aid of equi- 
ty—Ingram v Wesley, (CCA Tes ) 
37 BF (2d) 2Cl1, certiorari denied 51 S. 
Ct 26, 282 US 842, 75 L Bd 747 


94 Allen v. Alston, 41 So. 159, 147 
Ala 609—6 CJ p 707 note 58 


Original claimants not nocessary par- 
ties 


‘Where an attorney agreed to col- 
lect claims on a conditional fee, and 
agreed with the assignees of the 
claims to collect them and to receive 
@ percentage of the profits, original 
claimants were not necessary parties 
to the assignees’ action against the 
attorney for their part of the money 
collected —Snyder V. Howard's 
Adm’x, 66 SW (2d) 477, 261 Ky 693. 


95. Young v. Muller, (Alo App) 182 
SW. $22. 


in stit by assignee 

In a suit by the assignee of a 
contestant of a will to recover his 
share of the proceeds of a settle- 
ment in the hands of an attorney and 
of another contestant, the attorney 
was held to be a@ proper party de- 
fendant —Young v. Muller, (Mo App.) 
182 SW 822 


93. Young v. Miller, (Mo App) 182 | pringing in new parties 


SW. 832 


Assignee consenting to settlement 
An assignee of a contestant of a 
will consenting to a settlement by de- 
fendant, the attorney for the other 
contestant, and to defendant’s agree- 
ment to pay him his share, was held 
to be entitled to recover from de- 


In @ proceeding aga.nst an attorney 
for funds withheld from a client, or- 
ders denying tbe attorney’s motion 
to bring in a forme> partner and an- 
other as codefendants were held to 
be proper or not erroneous —Hafiett 
v Sebring, 276 NYS 260, 242 App 


Div. 893. 
990 


Bill, complamt, or pouution sufficient 
or not demurrable 

(1) A bill against an attorney was 
held to state a cause of suit for both 
&® discovery and an accounting for 
the value of land conveyed to de- 
fendant in excess of the quantity 
agreed and profits from the sale 
thereof to an innocent purchaser for 
value —Hill v. Pinder, 133 A 134, 150 
Md 3897. 


(3) A complaint against an attor- 
mney to recover a balance of money 
deposited by a client, from which cer- 
tain expenditures were to be made, 
wos held to state a cause of action 
—Grant v Hallam, 276 P 687, 129 
Or 321, certiolar1 denied Hallam v 
Grant, 50 SCt 82, 280 U.S. 522, 74 
LEd 591 


(8) Petition in a client’s action to 
recover the amount received by her 
attorneys on the settlement of an- 
other suit, less the percentage which 
they agreed to accent in urging her 
to make such settlement, was held 
not demurrable—Hill & Adams v. 
West, 117 SH 774, 30 GaApp 286. 


(4) An amended petition, alleging 
attorney retained a sum in excess of 
@ reasonable fee, was held to state a 
cause of action in contract —Meyer 
v Glhek, 295 S.W. 844, 221 Mo App. 
1046. 


7 O.d.8. 


action against an attorney for money collected, 
plaintiff must aver such demand and refusal.97 
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The complaint however, need not aver that defend- 


ant had been retained for reward;98 that defend- 
ant promised to account for the moneys which he 
collected ,°9 or that the latter fraudulently em- 
bezzled, misapplied, or converted the money,! nei- 
ther 1s it necessary for him to state the particulars 
of the account or to furnish a bill of particulars, 


unless under a special order.? 


Issues, proof, and variance. Rules relating to is- 
sues, proof, and variance in civil actions generally, 
see Pleading §§ 512-546 [49 C.J. p 780 note 50-p 
818 note 81] are applicable to questions of issues, 
proof, and variance 1n actions by clients against 


attorneys for money collected.® 


f. Evidence 


General rules govern questions relating to presump- 


(5) A petition, alleging that de- 
fendant was plaintiffa’ attorney in a 
suit to quiet title to plaintiffs’ lands, 
that defendant settled the suit with- 
out plaintiffs’ consent and received 
money, which money plaintiffs now 
geek to recover, stated a cause of 
action.—Flegle v. Brewster, (Mo 
App.) 59 S‘W (2d) 769. 


(6) A petition of a client, who en- 
gaged attorneys to recover for a 
death, setting out that the attorneys’ 
compensation was to be fifty per cent 
in case of suit, thirty three and a 
third per cent in case of compromuse, 
and that the attorneys represented 
that a friendly suit, desired by de- 
fendant to establish plaintiff's status 
as wife, would not affect her net re- 
turn, but nevertheless, treated it as 
authorizing them to retain half the 
proceeds of the settlement, was held 
to state a good cauge of action for 
money had and reccived —Heller v 
McGilvray, (Mo App) 228 SW 970 


Bill, complaint, or peiztion insufficient 
or demurrable 

(1) A bill against an attorney for 
an accounting was held to bo demur- 
rable for lack of allegations show- 
ing a cause of action or meeting ihe 
apparent defenses of limitations and 
laches —Drury v. Poor, 182 NE 817, 
280 Mass 564. 


(2) A complaint against attorneys 
and another, averring that “defend- 
ants or some one or more of them” 
collected the amount of the judgment, 
was held to be fatally defective in 
not alleging the other defendants’ 
duty to see that the one collecting 
the money paid it over—Howard v. 
McCarson, 110 So. 296, 215 Ala. 251 


(8) Where money is rightfully in 
possession of a firm of atiorneys en- 
titled to a lien for services, a com- 
plaint to recover the money 1s de- 


dence apply. 
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tions, burden of proof, the admissibility of evidence, and 
the weight and sufficiency of evidence in actions against 
attorneys for money collected or for an accounting. 


In actions for money withheld from his client by 
an attorney or for accountings, general rules of evi- 


Presumpiions and burden of proof. Where it is 
shown by evidence that the attorney has collected 
a judgment owned by plaintiff, the presumption 1s 


that he owned all of the money.* Moreover, in 


the absence of proof, the presumption is that an 
attorney gave notice of the collection of the mon- 
ey, and that his client made demand therefor within 
a reasonable time.5 
proof 1s on plaintiff to establish, on all the evidence, 


Otherwise, the burden of 


his right to recover,® but where the relationship 
and the receipt of the funds have been shown, the 


murrable, in the absence of an al- 
legation that a sum previously paid 
was in full for services, or that the 
lien had been adjusted.—-Young v. 
Bijur, 182 NYS. 808 


(4) A petition in a client’s action 
against an attomey for a part of an 
amount collected, showing an agree- 
ment authorizing an attorney to make 
an adjustment, including a settle- 
ment with himself, under which the 
chent was to receive a certain 
amount, stated no cause of action, 
unless by virtue of its allegations of 
fraud —Orozem v. McNeill, 176 P 
106, 108 Kan. 694, denying rehearing 
1765 P. 6338, 103 Kan 429. 
dividence inadiimissible on demurrer 

In @ proceeding to recover cash 
baal deposited with attorneys, rec- 
ords showing that the attorneys per- 
formed services for accused, a third 
person, were properly excluded as 
immaterial in a hearing on a de- 
murrer to the complaint —Gentulli v. 
Bronnan, 233 NW. 98, 202 Wis. 465 


97 Madden v Watts, 37 8H 209, 69 
Sc. 81—6 CJ p 707 note 62. 


88 Nirhet v. Lawson, 1 Ga. 275-— 
6 CJ p 707 note 63. 


99. Nisbet v. Lawson, supra. 


i. Grinnell v. Sherman, 14 NYS. 
644, 60 Hun 678, 88 NYSt 587 


2. West v Brewster, 8 N Y Super. 
647—6 C.J p 707 note 66. 


&% Caples v. Ditchburn, 169 P. 510, 
87 Or 264 


Froof not required 

(L) The answer of an attorney 
sued for money collected, claiming 
part of it, and justifying the pos- 
session and detention of the remain- 
der, makes it unnecessary for plain- 
tiff to prove demand of payment — 
Caples v. Ditchburn, 169 P. 510, 87 


Or. 264, 
991 


burden 1s on the attorney to account therefor,? 


(2) Proof of actual fraud as be- 
tween an attorney and client 18 not 
Tequisite to the mauntenance of an 
action for moneys intrusted to the 
attorney —~Zeller v Knapp, 1 P (24) 
1071, 115 Cal.App. 486. 


What may be shown under general 
1SSTLO 

Where an attorney is sued for 
money in his hands and on which 
he has a lien, he may show that in 
his defense, under the general issue, 
and he 1s not obliged to plead his 
claim in offset.—Patrick v. Hazen, 
10 Vt. 188. 


Ho variance 

In a particular action of assumpsit 
to recover money in the hands of de- 
fendant, who was plaintiff's attor- 
ney, 1t was held that there was no 
substantial variance——Meenen  v. 
Negley, 93 PaSuper 591. 


4 Caples v Ditchburn, 169 P 610, 
87 Or. 264 


5. Voss v. Bachop, 5 Kan 659 


G& Mass—Ross v. Cerrish, 8 Allen 
147. 

Neb-—Prusa v Everett, 125 NW. 
1076, 86 Neb 456 


6 CJ p 707 note 69. 


% Shepherd v Crarford, 71 Ga 458 

—€ CJ p 707 note 70 
aw firm’s burden of showing ac- 

coumhng 

In @ suit against & surviving mem- 
ber of an alleged law firm and ex- 
ecutors of deceased member for the 
recovery of money shown to have 
been collected by deceased partner, 
the burden was on defendants to 
show an accounting, and not on 
plaintiffs to show that defendants 
had not accounted for the money.— 
Edwards v. Wall, 114 SB. 63, 29 Ga. 
App 107, conforming to answers to 
certified questions 113 SH. 190, 153 
Ga. 776. 
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and to show that his dealings with his client have 
been fair and just. Similarly, an attorney, sued 
for money collected by him and not paid over, has 
the burden of proving that his use of the money 
collected was in good faith and in accordance with 
instructions,? that plaintiff 1s not entitled to all of 
the money collected by the attorney,1° or a post- 
ponement of plaintiff’s mght41 Further, the attor- 
ney has the burden of establishing other defenses, 
such as limitations,!2 accord and satisfaction,!% 
or set-off or counterclaim.14 If an attorney de- 
fends on the ground that the amount retained is 
due him for legal services, the burden is on him 
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Admissibility. Rules governing the weight and 
sufficiency of evidence in civil actions generally (see 
Evidence §§ 158-1015 [22 C.J. p. 158 note 51-p 1295 
note 98]) are applicable to the question of admussi- 
bility of evidence in actions by clients against at- 
torneys for money collected.16 


Weight and sufficiency. Rules governing the ad- 
missibility of evidence in civil actions generally 
(see Evidence §§ 1016-1050 [23 C.J. p 8 note 99-p 
58 note 80]) govern questions of the weight and 
sufficiency of evidence in actions by clients against 
attorneys for money collected or for an account- 


to prove the services and their value.15 


& Clark v Mullsap, 242 P. 918, 197 
Cal 765—6 CJ. p 707 note 71L 


Burien not met 

In a particular case, where an at- 
torney sustained a double trust re- 
lation to his client, 1t was held that, 
on the evidence, such attorney, as 
trustee, gaining an advantage from 
his client, the beneficiary, failed to 
meet the burden imposed on him of 
showing that the transaction was 
fair.—Clark v. Millsap, 242 P 918, 197 
Cal 766. 


9% Money received by attorney for 
settlement 

Where certain money was alleged 
to have been paid by a client, under 
threat of criminal prosecution by a 
husband, to an attorney to settle with 
such husband, whose wife frequent- 
ed the client's hotel for immoral pur- 
poses, the burden was on the at- 
torney, when sued for an accounting, 
to prove his use thereof was in good 
faith and in accordance with lnstruc- 
tions.— Berman v Coakley, 153 NH. 
463, 257 Mass 159 


10. Caples v. Ditchburn, 169 P. 510, 
87 Or 264. 


11. Caples v. Ditchburn, supra. 


12 Burden not met 

Where an attorney died six years 
and three months after collecting 
money for a client, and without pay- 
ing it over, 1t was held that, in the 
absence of a showing that a leason- 
able time for payment in addition 
to the statutory six-year period had 
elapsed thirty days before the at- 
torney’s death, the burden on de- 
fendant of establishing the bar of 
lumitations was not met—Goodyear 
Metallic Rubber Shoe Co v. Baker's 
Hatate, 69 A. 160, 81 Vt. 89. 


13. Fairness of amount retained for 
services 


In an action to recover alimony 
collected and retained by defendants 
who were attorneys for plaintiff in a 
divorce sult, where the defense was 
an accord and satisfaction, defend- 
ants had the burdéu of proving that 
the amount retained was a fair and 


ing.17 


just remuneration for services ren- 

dered —Farrell v Betts & Betts, 81 

So 188, 16 Ala App 668. 

14 Brock v. Brock, 47 PaSuper 
$21 


Relance on contract for percentage 

If the attorney alleges a contract 
for a certain percentage of the 
amount collected, the burden 1s on 
him to prove such contract —Brock 
v Brock, 47 PaSuper 321. 
Burden not met 

Where an attorney, acting for a 
client, makes expenditures in carry- 
ing out his client’s business, but 
fails to obtain vouchers of such ex- 
penditures and to turn them over to 
his client with his accounts, he fails 
to meet the burden of proof resting 
on him to show that he 1s entitled to 
a set-off against money of his client 
in his hands —-Newman v. Newby, 231 
P 386, 64 CalApp 279 


15. Iowa —Youngerman v Pugh, 125 
NW 32i—Stanton v. Clinton, 2 N. 
‘W. 1027, 52 Iowa 109. 

N Y.—Weber v. Werner, 122 N.YS. 
943, 1388 App Div. 127. 


16 Hettleman v. Frank, 110 A. 716, 
186 Md 361 


Zividence admissible 

(1) In an action by a nondeclarant 
alien to recover from his attorney 
sums paid to secure a release from 
draft, the alien’s testimony that he 
was firat given defeired classification 
and then reclassified, but that he 
never received a notice of call into 
the service, was admissible —Hettle- 
man v. Frank, 110 A 715, 136 Md. 
351. 

(2) In an action by an executor 
against an attorney for failure to 
pay over the proceeds of a satisfied 
mortgage, evidence of another mort- 
gage to the attorney’s client was ad- 
missible to show reinvestment— 
Jobe v. Mondereau, 67 PaSuper. 311. 


(3) Where an issue existed as to 
the amount of money an attorney 
paid a client in a bank, testimony of 
the cllient’s husband that the client 
on coming out of the bank counted 
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the money, and that the sum was 
only a specified number of dollars 
was not objectionable as outside of 
the issues —Hatfield v. Krueger, 187 
N& 895, 98 Ind App 377. 


Zividence inadmissible 

(1) In a chent’s action to recov- 
er a balance of money deposited with 
an attorney, which the attorney 
claimed was paid as a fee, letters 
from plaintiff to defendant while de- 
fendant represented plaintiff were 
held to be immaterial —Grant v. Hal- 
lam, 278 P. 687, 129 Or 321, certio- 
rari denied Hallam v. Grant, 60 S Ct. 
82, 280 US. 522, 74 LEd 6591. 


(2) A circular letter writien by the 
adjutant general of the state of New 
York, wherem a nondeclazant alien 
had registered, was inadmissible .n 
an action by such alien against a 
Maryland attorney to recover moneys 
paid such attorney to secure a rele1se 
from a war-time draft, where it ap- 
peared that the alien, after being g1Vv- 
en a deferred classification, was re- 
classified, ete —Hettleman v. Frank, 
110 A 715, 1386 Md 3651 


17. K.srchoff v. Bernstein, 181 P. 746, 
92 Or 378 


mividence sufficient 

(1) Bvidence in a particular action 
by a client against her attorney was 
held to require a dismissal of a bill 
against the attorney for an ac- 
counting —Gard v. Gould, 2388 N.W. 
187, 255 Mich. 570. 


(2) Evidence held to warrant «a 
judgment requiring an attorney to ac- 
count for the difference between the 
amount actually paid for a client's 
land and the amount represented by 
the attorney to have been paid— 
Hawley v. Jennings, 145 S BH. 697, 148 
SC. 140. 


(3) In an action for an accounting 
by the administrator of a deceased 
beneficiary under anothers will 
against attorneys who represented 
such beneficiary in procurmng his 
share under the will, the evidence 
was held to show that defendants, in 
securing @ compromise of a bona fide 
contest of the will, acted in good 


7 CIS. 
g. Trial 


General rules relating to the trial of civil actions 
in the trial of actions against attorneys for 
money collected and for an accounting. 


govern 


Rules relating to the trial of civil actions gen- 
erally (see Trial §§ 55-156 [64 C.J. p 110 note 72~ 


faith 1n accordance with instructions 
from the beneficiary and that the 
beneficiary was not deceived about 
defendants acting as attorneys for 
the executors of the will, as well as 
for such beneficiary —Kirchoff _ v. 
Bernstein, 181 P. 746, 923 Or 378 


(4) In an action by a client to re- 
cover of an attorney a sum paid for 
services and a sum delivered to the 
attorney to provide cash bail, but 
which was unused for that purpose, 
ev.dence was held to be sufficient 
to sustain a verdict for plaintiff — 
Miller v. Ginsberg, 159 NW 9650, 
134 Minn. 397 


(5) In a client’s action to recover 
an amount depositcd with an attor- 
ney, evidence supported a finding that 
the client had agreed that a claim 
for the attorney's fees would ofiset 
the client’s claim —Thomas v. Arm- 
strong, (La App) 146 So 796 


(6) In a client’s suit to recover 
from his attorney a balance in the 
attorney’s hands after a settlement 
of a claim against his client, the evi- 
dence supported a finding that there 
was no understanding fixing in ad- 
vance the fee of the attorney — 
Smith v. Fisher, (LaApp) 160 So 
55 


(7) Evidence in an accounting ac- 
tion was held to be sufficient to sup- 
port a concluwon that an attorney 
was indebted to his client —Rieck v 
Chapman, 257 P. 168 838 Cal App 
736 


(8) Bvidence warranted the recov- 
ery of money intrusted to an attor- 
ney for invesinient on the ground of 
his false misrepresentation respect- 
ing business—Zellcr v Knapp, 1 P. 
(2d) 1071, 116 Cal App 486 


(9) Evidence sustained a finding 
that a negro Crcek freedman volun- 
tarily paid the attorncy’s fees and 
acquiesced in the settlement for more 
than two years, and that fraud, du- 
rezs, and undue influence was not 
shown —Ingram v Wesley, (CC.A 
Tex) 37 F (2d) 201, certiorar: denied 
51 SCt. 26, 282 US 842, 75 LH 
747 


(10) In a client’s action against an 
attorney for a portion of recovery 
unjustifiably retained by an attor- 
ney, the evidence was held to be suf- 
ficient to sustain a verdict for the 
client —Peters v White, 88 P (2d) 
533, 169 Okl 640 


(11) Evidence and subsequent con- 
duct of parties was held sufficient 
to show that an attorney, who was 
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p 232 note 84], §§ 203-448 [64 CJ. p 296 note 48- 


p 1008 note 99], §§ 485-573 [64 CJ. p 1053 note 
53-p 1189 note 61]) govern the tria” of actions by 


clients against attorneys for money collected and 


also a real estate broker and who 
sold land for plaintiffs, agreed, in 
con‘ ideration of rcceiving whole com- 
mission from down payments, to per- 
form collection and legal services 1n- 
cident to mortgages and property 
without cost —Reeck v. Polk, 267 N. 
W 698, 269 Mich 262 


(13) In an action against attorneys 
to recover alimony collected for 
plaintiff, the evidence was held to 
show that the amount retained by 
defendants was a fair and just re- 
muneration for services rendered — 
Farrell v Betts & Betts, 81 So. 188, 
16 Ala App 668 


(18) Hvidence justified the trial 
court 1n sustaining an attorney’s plea 
of payment to a client of part of the 
money collected —Hncyclopzdia Bri- 
tannica, Corporation v. Carville, 138 
So 228,18 La App 196 


Probative value of accounts stated 

Signed accounts stated for attor- 
ney’s services were of controlling 
probative value in proceedings 
ago.nst attorncys for repayment — 
Sasson v Ferris, 248 NYS. 126, 231 
App Div 624 


Pruna facie case 

Hvidence presented prima facie 
case that a client aligned documents 
at an attorney’s request, with the 
understanding that they were mere- 
ly formalilies, requiring the attor- 
ney to go forwaid with proofs es- 
tahlishing his individual rights— 
Feiber v Copeland, 250 NYS 489, 
232 App Div. 504 


18. Helton vy Johnson, 386 SW (2d) 
863, 237 Ky 783 
Assuming facts and refusal to ad- 
mit evidence 
In a client’s action against an at- 
torney to recover the amount of a 
check given to the attorney, the 
court’s assumption of, and refusal 
to admit, testimony concerning the 
controverted facts constituting the 
issue were error.—Helton v. John- 
son, 86 SW (2d) 362, 287 Ky 788 


19. Bosson v. Brash, 114 N.B 6, 

68 Ind App 8&6 
Questions of fact or for jury 

(1) It 1s for the jury to determine 
the question of fact as to what por- 
tion of the moneys the respective 
parties should bave-—Bosson eV. 
Brash, 114 ND 6, 68 Ind App. 86— 
6CJ p 708 note 74. 

(2) Whether an attorney, employ- 
ed to examine title, prepare title pa-~ 
pers, and disburse first advance of 
the purchase money, acted beyond 
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for an accounting, as respects the reception of evi- 
dence,1§ taking of case or question from the jury,1? 


his authomty in making payments 
for the purchaser, as client, was held 
to be a question of fact—Coon V. 
Wilson, (CCAPa) 41 F (2d) 648. 


(3) In a client’s action against an 
attorney to recoi\er money left 1n his 
hands, whether a receint tendered in 
evidence by the plaintiff was a re- 
ceipt referred to in a power of at- 
torney, and whether it was a part of 
the contract, was held to be for the 
Jury —Wessinger v. Duncan, 102 8S 
E 6,113 8C 205 


(4) Whether an attorney paid to 
his client one-half of the proceeds 
derived from a settloment of a case 
was held to be a question for the 
jury.—Hatfleld v Krueger, 187 NE 
805, 98 Ind App. 377 


Cases requiring submission to jury 

(1) In clients’ action to recover 
money allegedly received by an at~- 
torney in a quiet title suit, and not 
paid to such clients, evidence was 
held to present a case for the jurv 
—Flogle v Brewster, (Mo App) 59 
W (2d) 769. 


(2) In a client’s action against at- 
torneys for withholding a greater 
amount of moneys collected than the 
agreed fee, the evidence was held 
to present a question for the jury 
—Ixukura v. Wright, 258 P. 800, 142 
Wash 6568 


(8) In a client’s action for a bal- 
anre of money deposited with an at- 
toinev, the case was held to he one 
for the wiry—Grant v Hallam, 276 
P 687, 139 Or 3°91, certiorarm denied 
Hallam v. Grint 50 SCt 83, 3280 U 
§ 5623, 74 L Ed 591 


(4) Where a nondeclarant alien, 
who had been transferred from de- 
ferred classification under a citi- 
zeng’ draft statute, naid defendant 
an attorney, two hundred dollars tn 
obtain deferred classification, and a 
receipt for one hundred dollars de- 
clared that the amount specified was 
to be applied for expenses and costs, 
and if a release was not obtained it 
should be returned, it was held that 
where there was no evidence of any 
court costs or expenses, and there 
was evidence that the reclassification 
was due to the alien’s own efforts, 
the question as to the amount the 
alien was entitled to recover was for 
the jury —Hettleman v. Frank, 110 
A 716, 186 Md. 351. 


(5) In a chent’s action against an 
attorney to recover money left in his 
hands, the court erred in withdraw- 
ing from the consideration of the 
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instructions,29 and verdict and findings #1 Similar- 
ly, general rules relating to the trial of an ac- 
tion by the court in a civil action (see Trial §§ 
574-657 [64 C.J p 1189 note 62—p 1288 note 82]) 
govern the trial of an action to compel an attorney 
to account for money collected, where a jury 1s 
waived.*2 


h. Amount of Recovery 


A cliont may be entitled to collect the amount of 
money which has been withheld together with interest 
and, under applicable statutes, may recover a penalty. 


The measure of damages in an action against 
an attorney by a client 1s, ordinarily, the amount of 


money collected, with interest from the time 1t 
was demanded; or, if the attorney fails to give 
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the money or applies it to his own use, it is the 
amount collected with interest from the date of its 
reception 28 However, statutes which impose a 
penalty on attorneys who withhold money collected 
apply to actions, as well as proceedings, by rule #4 
At all events, damages resulting from an unauthor- 
ized appearance 1n an independent action cannot 
be recovered m an action solely for money alleged 
to have been collected by defendants.#5 


§ 155. Actions for Negligence or Wrongful 
Act 


Actions for negligence or wrongful acts of attorneys 
are available to clients in accordance with rules stated 
hereunder. 

A chent who has suffered damages as the result 
of his attorney’s negligence or misconduct may 
recover therefor, in an action at law.26 Moreover, 


notice to his client or willfully 


jury evidence of defendant that he 
had a contract for the collection of 
certain disputed claims, and that 
planntuff wrongfully settled with the 
debtors without his consent, and that 
defendant was withholding part of 
the money left with him as compen- 
sation for his services.—Wessinger 
v Duncan, 102 SB. 6, 113 SC 205. 


Cases not requiring submission to 


jary 

(1) In a client’s action to recover 
a balance of money deposited with 
an attorney, the evidence was held 
to be insufficient to take to the jury 
the question of duress in obtaining 
such deposit —Grant v Hallam, 276 
P 687, 129 Or. 821, certiorari denied 
Hallam v. Grant, 50 S.Ct. 82, 280 U. 
S§ 532, 74 L.Ed. 691. 


(2) In an action against an attor- 
ney to recover a aum retained as fees 
for further services under an em- 
Ployment at a specified fee, submis- 
sion Of an issue as respects the rea- 
sonable amount of a fee, without 
submitting an issue as to whether 
additional services were gratuitous, 
was held to be erroneous —Richmond 
Guano Co. v. Bennett, 87 8S E. 102, 170 
NC 848. 


20. Jordan v. Davis, 72 SW. 686, 172 
Mo 699. 


Conformity to issues 

The instructions should be confined 
to the issues az made by the plead- 
ings and the evidence —Jordan v, Da- 
via, 72 SW 686, 172 Mo 599—Jen- 
kins v. Clopton, 121 S.W 7659, 141 
Mo App. 74 


iustructions properly refused 

(1) An instruction which ignores 
facts im evidence is properly refus- 
ed—Jenkins vy. Clopton, 121 SW. 
7659, 141 MoApp 74 


(2) It is, lhkewise, proper to re- 
fuse an inatruction which instructs 
the jury to ignore a material issue 


misappropriates 


—Fargo Gas Light, etc, Co v Greer, 
18 Ohio GirCt 589, 10 Ohio Cir Dec 
164—6 C.J p 708 note 78. 

(3) Moreover, an instruction which 
1s covered by other instructions giv- 
en 18 properly refused-—Jenkins v. 
Clopton, supra. 

(4) Further, an instrochon fizng 
an erroneous measure of damages 
should be refused—Jordan vy. Davis, 
72 SW. 686, 172 Mo. 599. 


(5) In a client’s action for a bal- 
ance due from an attorney, an in- 
struction that the chent was bound 
by, and in absence of fraud could not 
contradict, a receipt which she gave 
to the attorney was held to be prop- 
erly refused under the evidence.— 
Hatfield v. Krueger, 187 NH 895, 98 
Ind App. $77. 


21. Harris v. Drenning, 168 P. 1106, 
101 Kan Til 


Verdict as finding exonerating attor- 


ney 

In a client’s action against en at- 
torney for a balance of money col- 
lected by him, alleging musrepre- 
Sentation as to the amount collected, 
in view of instructions as to his de~- 
duction of fees, a verdict for plain- 
tiff, allowing fees, amounted to a 
finding that the attorney was not 
guilty of fraud or misrepresentation 
—Harris v. Drenning, 168 P. 1106, 
101 Kan 711. 


Findings sustained by evidence 

(1) In an action to compel an ac- 
counting for rent collected by an at- 
torney from a client’s premises, the 
record sustained a finding of a bal- 
ance due the attorney for his serv- 
ices —Clark v. Muller, (Iowa) 233 N. 
WwW 3823. 


(2) In a petition by a client for 
an aceounting by an attorney for 
moneys collected, a finding as to the 
amount of compensation due the at- 
torney was held to be sustaimed by 
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the evidence —Carney v. Powers, 161 
N YS. 668, 175 App Div 201, affirmed 
In re Pratt, 116 NBD 1071, 220 N Y. 
676. 


22. Coon v. Wilson, (CC APa.) 41 
BE (2d) 648. 
Matters to be considered 
The court, in determining an at- 
torney’s authority to apply the pro- 
ceeds of a purchaser’s check, should 
consider other circumstances and the 
conduct of the parties as well as a 
letter containing such check —Coon 
v Wilson, (CCAPa.) 41 F.(2d) 648. 


23. US—Davitt v. O’Connor, (N Y.) 
78 F(2d) 43, certiomar: denied 
O’Connor v. Davitt, 55 SCt 317, 
298 US 621, 79 L.Ed. 709. 

Mo—Flegle v. Brewster, (App) 59 
S'W (2d) 769. 

SC—Hawley v. Jennings, 145 SE. 
697, 148 S.C. 140. 

6 CJ. p 708 note 81 


2%, Hdwards v. Wall, 118 SH 190, 
158 Ga 776, answers to certified 
questions conformed to 114 SKE. 
63, 29 Ga App 107 


25. Scott v Kirschbaum, 66 N.W. 
443, 47 Neb. 331. 


96. Weekley v. Knight, 156 So. 625, 
116 Fla. 721—6 CJ. p 708 notes 83, 
84. 


xf the attorney acts withont au. 
thority from his client, the remedy 
of the client 18 against his counsel 
—Village of Dolton v. S Bllen Dol- 
ton Hstate, 162 NH. 214, 331 Ill 88 
—Chicago Hungarian Benevolent So- 
ciety v Chicago Hungarian Ad So- 
ciety, 118 N.HL. 1012, 203 Ill. 99. 


Mepudiation or affirmance of con- 
tract 


The remedy of a client with ref- 
erence to contracts with his attor- 
ney, although no fraud is shown, is 
the same as in cases of fraud, name- 
ly, to repudiate the contract and 
put parties in statu quo, or to af- 


7 C.JI.58. 


if the attorney has been guilty of any fraud or col- 
lusion, for the deliberate purpose of injuring his 
client, equity will grant relief to the client on ap- 
plication, 1f made within a reasonable time 3? 
Further, where an atiorney retains a profit which 
he should pay over to his client equity will grant 
the client relief 28 However, a bill in equity will 
not lie against an attorney for damages for mere 
negligence, since there is an adequate remedy at 
law.29 Also, equity will not entertain a client’s 
complaint based on the supposed wrongful conduct 
of his attorney, where it appears that the conduct 
complained of 1s 1n fact not wrongful 2° Similarly, 
a client cannot maintain an action at law based 
on the wrongful conduct of his attorney, unless 
such wrong ful conduct shall appear.34 


Form of acton at law. Since a client, in case 
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of negligence or misconduct of his attorney, has 2 
choice of remedies either in contract or tort (see 
Actions § 49), a client may in such case bring 
an action at law, either in assumpsit for breach 
of the implied promise, or in case for the neglect 
of duty.22 


Under particular statutes. A statute trebling 
damages in a client’s action against an attorney 
for deceit does not create a new cause of action.3® 
Moreover, an action by a client against an attorney 
to require the performance of an agreement be- 
tween them cannot be predicated on a statute au- 
thorizing a client to bring summary proceedings 
against his attorney for other relief.84 Similarly, 
an action for a supposed wrongful act of an attor- 
ney cannot be predicated on a statute providing for 


summary proceedings against attorneys.85 


firm the contract and recover dam- 
ages —Townsend v. Shipley, 239 P 
787, 29 Ariz 96 


Disclosure of confidential communt- 
cation 

The remedy of a client for the dis- 
closure by his attorney of informa- 
tion imparted to him in confidence, 
to the client’s injury, 18 by an ac- 
tion at law for damages rather than 
by suit in equity—Universal Sav 
Corp v Morris Pian Co of New 
York, (DCSD) 284 F. 382. 


ay. NJI—Dwyer v. Anderson, 166 A. 
293,118 NJ Eq 210 
Tenn —Harris v. Marshall, § Tenn 


App 60) 
€CJ. p 708 note 87. 


ae. IlL—Youngquist v. Hunter, 227 
TlLApp 152 

NJ—Sun Building & Loan Asa’n of 
Newark v. Rashkes, 183 A. 274, 
119 NJ Eq 443 

Pa—Meenen v. Negley, 98 Pa.Super 
591. 


@@. Nancrede v. Voorhis, 82 N.J Ha 
524—-6 CJ. p 708 note 88. 


90. Bill properly dismissed 

A. bill to compel the reconveyance 
ef realty, conveyod by plaintiff! to 
his attorney for services, was prop- 
erly dismissed, where the fraud re- 
lied on was but an inference drawn 
from the fact that the realty was 
worth more than the services— 
Bersch v. Rust, 95 A. 108, 249 Pa. 
512. 


Gross complaint properly dismissed 

A. cross complaint to cancel con- 
veyance of mortgaged land by the 
grantee of a purchaser at a foreclo- 
gure sale to the mortgagor's attor- 
ney, who advanced the money to pay 
the judgment under which the sale 
was ordered, on the ground of his 
infidelity and corruption, was held 
to be properly dismissed for want of 


equity —Goode vy. King, 76 8. 
$00, 189 Ark 1098. 


SL. Action based on mortgage notes 
It has been held that a chent su- 
ing an attorney could not recover 
the difference between the par val- 
ue and the real velue of certain 
mortgage notes bought from the cli- 
ent by the attorney where the cli- 
ent had signed a document evidenc- 
ing & sale and produced no evidence 
to allow that the price paid by the 
attorney was inadequate—Govan v. 
Parsons, 155 So 241, 179 La 834 
32. Currey vy. Butcher, 61 P 681, 37 
Or. 880—6 CJ. p 708 note 8&6. 


Cause of action ex contractu 

A client has a cause of action ex 
contractu against an attorney who 
neglects to perform the services he 
agrees to perform when he accepts 
employment by the client —Weekley 
v. Knight, 156 So 625, 116 Fla 721 


Action on case 

The hability of an attorney for 
negligence is, ordinarily, enforced by 
an action on the case for negligence 
in the discharge of his professional 
duties —Morris v. Muller, 172 A 63, 
113 NJ Law 46, reversing 168 A. 772, 
11 N.J Mise. 866—6 C.J. p 697 note 
34. 


Basis for assumpsit 

“Why will assumpsit lie against 
attornies, &c., for neglect? It is be- 
cause the Jaw imples an undertak- 
ing on the part of persons using 
these avocations for a livelihood, to 
be careful and diligent mm the dis- 
charge of their business On this 
implied promise, the action of as 
sumpsit may be sustained ’”’—Hilis v. 
Henry, 5 J.J.Marah (Ky.) 247, 248. 


‘Where suit in assumpelt voluntarily 
dismissed. 
The fact that a client has insti- 
tuted a suit in assumpsit and volun- 
tarily dismissed it does not estop 
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him to sue 1n tort—Broholm y, An 
derson, 178 IN App 628. 


rover 

An action of trover, or for con- 
version, may be brought by a client 
against his attorney when he refus- 
es to turn over to the client, on de- 
mand, money which has come into 
the attorney’s hands while acting in 
the fiduciary relaton of attorney 
and cllient.—Jackson v. Moore, 87 N. 
Y.S. 1101, 94 App Div. 504, discredit- 
ing Jackson v. Moore, 76 N.Y S. 164, 
72 App Div 217—Cotton vy. Sharp- 
stein, 14 Wis. 2326. 


33. Smith v Chaffee, 232 N.W. 515, 
181 Mann. 322 


om In re Bradford’s Guardianship, 
(Iowa) 241 N.W. 420 


Contract to protect client from loss 

A. statute, providing for summary 
proceedings by a client against an 
attorney for the recovery of money 
or property collected or for damages, 
was held not to authorize an action 
to require performance of a contract 
between an attorney and his client 
to protect her from loss in a partic- 
ular transaclion—In re Bradford's 
Guardienship, 241 N.W. 420, 214 
Iowa 130. 


2%. King vy. Yundt, (Ind) 199 N.B. 
236 


Absence of jurisdiction 

Under a statute relating to attor- 
neys who withhold money or papers, 
and authorizing summary relief by 
the court in which an action 1s pend- 
ing, a circuit court was held to be 
without jurisdiction of defendant at- 
torney in an action by the chents’ 
relative, who alleged that defendant 
wrongfully withheld funds received 
while acting as attorney in other 
causes pendimg in the circuit court 
of another county—King v. Yundt, 
(ind.) 199 N.B. 236. 


$ 156 
§ 156. —— Defenses 


Defenses available to attorneys when sued for neg- 
ligence or wrongful act are noted hereunder. 

An attorney, when sued for failure to collect a 
claim, may show in defense that the client himself 
prevented the collection of the debt,°® or that he 
has still a valid and subsisting remedy by which 
it may be collected 37 Moreover, where the negll- 
gence charged against an attorney is his failure 
to attend to the defense of a case which he was 
retained to conduct, he may show in defense, as a 
cause for his failure, that the client neglected to 
instruct him as to what defense could be made, 
and such a defense, if made out, will relieve him 
from all hiability.28 Further, where the alleged 
negligence consists in a failure to institute suit to 
recover a debt, 1t 1s a complete defense to an at- 
torney that he was not retaimed in the cause in 
season to institute 1t,29 or that, at the time when he 
was retained, the debt was not due to the client 
but to a third person4® On the other hand, it 1s 
no defense to an attorney who is sued for negli- 
gence for failure to move for the return of re- 
plevied property, on nonsuit of his client’s adver- 
sary, that he was the real owner of the property 
mm question,44 nor may the happening of subse- 
quent events resulting in profit to the client con- 
stitute a defense to the attorney sued for negll- 
gence.42 Moreover, a dcfense that the loss sus- 


36. Miss—-Ransom v. Cothran, 14 
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tained by a client was due to his failure to take an 
appeal from a dismissal is not sustained, where 
the dismissal under the particular circumstances 
was proper.*2 An action against his father to re- 
cover the proceeds of a judgment in an action pros- 
ecuted by such father as plaintiff’s next friend, 
paid to the father by plaintiff's aitorney during 
plaintiff's minority, did not bar plaintiff from suing 
the attorney for the unauthorized paymert to the 
father, plaintiff being unable to collect the judg- 
ment against the father.*4 


The assertion of an attorney’s lien, or instru- 
ments sought to be canceled because of alleged 
fraud and failure of consideration, may constitute 
a substantial defense.*5 

Champerty. An attorney sued by his client for 
negligence and unskillfulness cannot set up cham- 
perty 1n the contract as a defense to the suit.46 

Release. A release of all liability executed by 
the clicnt, in the absence of fraud, is a good de- 
fense #7 


Limitations and laches. It is a good defense that 
the clicnt’s mpht of action 1s barred by the statute 
of Lmuitations.£8 


Only 1n case of unreasonable delay by the client 
in bringing suit is the defense of laches available 
to an attorney when sued by his citcnt to recover for 
wrongful conduct.!9 


47. Derrickson v. Cidy, 7 Pa. 27. 


Miss 167 
NiI—fFenaillle v. 
Law 286 


87. Huntington v. Rumnill, 3 Day 
(Conn ) 890 


2& Mass —Salisbury v. Gourgas, 10 
Mete 412 
Mo—LDenton v. Craig, 2 Mo 198 


39. Stephens vy. Waite, 2 Wash (2 
Va) 208 


42. Jackson vY. 
(Pa) 81. 


41. Smallwood v. Norton, 20 Me. 83, 
837 Am D. 39 


42. Ninth Ave & Forty-Second St 
Corporation vy Zimmerman, 217 N 
YS 128, 217 App Div 493. 


Megligence in representations as to 
lense 
Liability of an attorney, negligent- 
ly representing that the seller of a 
lease had a marketable title, was 
not affected by subsequent transac- 
tions and subleases resulting in 
profit to the client-——Ninth Avenue 
& Forty-Second St. Corporation v 
Zimmerman, 217 NYS. 123, 217 App 
Div. 498. 


“4. Laily v. Euster, 171 Pa. 961, 177 
Cal. 783. 


Coucert, 44 NJ 


Tilghman, 1 Miles 


In an action by a clicnt for his at- 
torney’s negligence in permitting the 
dismissal of a foreclosure suit tor 
want of prosecution, the defense 
that the prox’mate cause of loss was 
the cllent’s fazlure to appeal from 
such dismissal is not sustained, 
where such dismissal was proper — 
Latly v. Kuster, 171 P. 961, 177 Cal 
783. 


44. Wood v. Claiborne, 1023 SW 
219, 82 Ark 514, 118 AmSR 889, 
11 LRA (CNS) 913 


45. Osmundsen v Hammond, 236 P 

662, 185 Wash. 17. 
Giex on note and mortgage as de- 

fengse 

In a suit against an attorney to 
cancel a note and mortgage execut- 
ed by plaintiff to effect a property 
settlement in a divoice action, be- 
tween him and coplaintif, his wife, 
based on alleged fraud of defendant 
and failure of consideration, defend- 
ant’s affirmative allegations, setting 
up a lien on such note and mortgage 
for services rendered the wife, were 
held to state a substantial defense 
—Osmundsen v. Hammond, 286 P 
562, 135 Wash. 17. 


46. Goodman v. Walker, 30 Ala. 482, 
68 Am.D, 134. 
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48. Cal—Hays v. Ewing, 11 P 603, 
70 Cal 187 

Pa—REhines v. Evans, 66 Pa 193, & 
AmR 364 

SC—Thomas v. Ervin, 25 SCL 22, 
84 AmD 686. 


45. Wo isches 

(1) Where clients discovered the 
fraud of their attorney, nm making 
an investment for them, 1n the sum- 
mer of 1931, a suit for cancellation, 
instituted in November, 1931, was 
held not barred by lachcs —Turnley 
v Nixon, 163 A. 800, 1123 N.J.Eq. 
116. 


(2) Where there was no evidence 
that clients had knowled2o of their 
attorney’s fraud for a substantial 
time before suit, the defense of 
laches was not available to the at- 
torney —Hemminger v. Leidigh, 21 
Pa Dist &Co. 287 


(3) Suit by the lquidator of a 
building and loan association to re- 
quire an attorney to accuunt for a 
secret profit allegedly made in pur- 
chasing realty for the association, 
which was commenced approximate- 
ly mine years after the transaciion 
hed occurred, was not barred by 
laches, where the liquidator, on tak- 
ing over the books and records of 


7 ©.d.8. 


§ 157. —— Proceedings and Relief 


a. Persons entitled to sue; parties 
b. Pleading 

c. Evidence 

d. Trial 

e. Judgment or decree 

f. Damages 


a. Persons Entutled to Sue: Parties 


Only clients or those claiming under them may sue 
an attorney for Fis negligence or wrongful act 
The assignee as well as the client of an attorney 
may sue to recover for his wrongful act59 More- 
over both assignor and assignee of a claim may 
be proper parties plaintiff in a suit against an at- 
torney for negligcnce in the collection of a claim 51 
On the other hand persons who are not clients 
and who do not claim under them are not proper 
parties and are not entitled to sue for secret profits 
retained by an attorney.53 
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Joinder of parties. Where an attorney accepts 
compensation from a client with whom he agrees 
tO prosecute certain actions on behalf of such 
client and others the client paying the compensa- 
tion may maintain an action against the attorney 
for breach of contract without joming the others 
as parties plaintiff 53 On the other hand in an ac- 
tion against an attorney for conversion of money 
collected by him, his partner need not be joined 
as defendant.54 


b. Pleading 


General rules govern as to pleadings In actions 
against atto:neys for negligence or wrongful act 
As in the case of civil actions generally, the dec- 
laration, complaint or petition in an action against 
an attorney for negligence or wrongful act must 
allege facts sufficient to constitute a cause of ac- 
tion.55 Moreover in an action against an attorney, 
based on the theory that he has given improper 


the association, first discovered the 
record of the transaction and imme- 
diately instituied suit—-Sun Bunld- 
ing & Loan Ass'n of Newark v 
Rashkes, 183 A 274,119 NJ Haq 443 


60. Blackey v Alexander, 196 NW 
455, 156 Minn 478 


Client or assignee 

If an attorney, guilty of fraud on 
his chent as principal, has been paid 
or has retained compensation from 
the moneys of such principal, it 
may be recovered by the principal 
as client or by his assignee —Black- 
ey v Alexander, 195 N.W. 466, 1566 
Minn 478 


Divorced wife 

A divorced wife, who entered into 
an agreement with her attorney, en- 
tithing the attorney to retain forty 
per cent of the alimony collected by 
such attorney, where such agree- 
ment was void because against pub- 
lic policy, could recover the amount 
so collocted and retained by the at- 
luorney —Weolles v Brown, 198 NW 
180, 296 Mich. 657 


Ons paying to siiie protended orim- 
mal proseontions 

Chent paying money to attotney 
on representations that money must 
be paid to stific certain pretended 
criminal prosecutions, was entitled 
to sue for accounting —Berman v 
Coakley, 137 NE 667, 243 Mass 
348 


SL. Nosiska v. Aten, 152 NW 694, 
385 § D. 451, Ann Cas 1916C 589 


Where both signed attachmont bond 

Where a claim was assigned to 
ene who had another claim against 
the same debtor, so that one suit 
could be brought for both, and both 
claimants signed the aitachment 
bond, both are proper parties plain- 


titf in an action against the attorney 
for negligence —Noziska v. Aten, 162 
NW 694, 35 SD 451, Ann Cas 1916C 
589 


82. Bruntsch v. Sales, 240 P 48, 74 
CalApn $10 
im action by part cwners of property 
In an action by part owners of 
property to recover secret profits of 
altorney negotiating a lcase for 
them, other owners of such property 
were not proper parties and not enti- 
tled to recover, where there was no 
evidence that attorney acted as their 
agont—-Bruntsch v. Sales, 240 P. 438, 
74 CalApp 310 
S83. Fellbaum v Mitchell, (Tex.Civ 
App) 277 SW 176. 


54 Pratt v. Brewster, 53 Conn. 65 


5. Test of sufficiency 

(1) In a suit egainst an attorney 
for negligence, the test of the suffi- 
ciency of the declaration is whether 
its allegations uf proved would make 
out a case—Maryland Casualty Co 
v Price, (WVa) 231 F 397, 145 C 
CA $891, Ann Casi1917B 650, affirming 
(DC) Maryland Casualty Co v 
Price, Smith, Spilman & Clay, 224 F 
271 


(2) In an action on the case based 
on wrongful acts of attorneys there 
should be such a statement of the 
facts that the court may be able to 
construe them and to determine 
whether the conclusions drawn by 
plaintiff are correct or not —Nation- 
al Hollow Brake Beam Co v. Bake- 
well, 128 SW 6561, 224 Mo. 208 


=m action on statute, the complaint 
must allege every fact nocessary to 
siate a cause of action under the 
provisions thereof —Jones v Wnsor, 
118 N.W. 716, 22 SD. 480—6 CJ. p 
707 note 67. 
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Fraud 

Fraud in procuring contract fixing 
attorney fees need not be alleged eo 
nomine, if facts constituting fraud 
are alleged—Saunders v Guinn, 
(Tex Civ App) 1 SW.(2d) 3638 


Complaint construed 

Bankruptey trustee's complaint 
against attorneys was construed to 
be one seeking damages for négli- 
gent advice causing the removal of 
Plaintf as trustee, producing nerv- 
ous shock, disgrace, and financial 
loss, and injuring his credit and rep- 
ulation for honesty—McGregor v 
Wright, 3 P (2d) 624, 117 Cal App 
186 


Bull not wholly insufficient 

A bill to set aside an assignment 
by client, to attorneys, of a one- 
half interest to the proceeds of a 
settlement of a claim for personal 
injuries, was held not wholly insuf- 
ficient —Halstead v. Florence Citrus 
Growers’ Ass’n, 189 So. 1332, 104 Ma. 
21. 


Complaint, declaration or petition 
sufficient 

(1) A complaint, alleging that an 
infant met his death from a fall 
from roof because of a landlord’s 
failure to provide a proper railing, 
stated a good cause of action, so as 
to sustain recovery against an at- 
torney for his failure to proceed to 
trial with the action for imfant’s 
fall—Hamiulton v. Dannenberg, 267 
N Y.S. 156, 289 App Div. 155 


(2) A complaint in a client’s ac- 
tion against attorneys alleging that 
plaintifis employed defendants for 
specified purposes, that defendants 
entered upon employment as attor- 
neys and acted so unskillfully, neg- 
ligently, and in such bad faith as to 
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advice, it must be clearly alleged that a profes- 
sional relation existed between the parties liti- 
gant.56 Hlowever, im an action against an attorney 
for negligence it may be sufficient for plaintiff to 
aver generally that defendant has been retained as 
attorney,5?7 without stating the consideration,5§ or 
that it has been paid5® Further, in actions based 
on negligence, a general averment thereof without 
a statement of specific facts, is good as against 
a general demurrer ®® An averment that the neg- 
ligence was not due to an excusable mistake of law 


cause plaintiffs damage, was held 
to be sufficient to state a cause of 
action in tort—Franceschi v. De 
Tord, (CC APorto Rico) 71 F (2d) 
95 


(3) Complaint alleging that plain- 
uff had cause of action for fraud 
against a debtor, that defendant, em- 
ployed as counsel to prosecute claim, 
understood that such debtor would 
obtain a discharge in bankruptcy un- 
less judgment was obtained against 
him on the ground of fraud which 
is not dischargeable, and that the 
proceeding resulted in a verdict for 
plaintiff which was lost by defend- 
ant’s negligence, was sufficient, al- 
though not directly alleging that the 
verdict was based on contract in- 
atead of fraud, or that the debtor 
actually received a discharge —Zleg- 
ler v. Gray, 172 NW 884, 143 hfinn 
45 


(4) A petition, alleging that an at- 
torney employed to recover capital 
atock wrongfully converted the 
property to his own use, was held 
to state a cause of action in con- 
version—Meyer v Glck, 295 SW 
844, 221 Mo.App 1046 


(6) A petition against attorneys 
employed 1n a sult by a mother and 
her children against her husband 
and their father, to set aside a de- 
eree of divorce and for a return of 
part of the consideration paid for 
such attorneys’ services, was held to 
be sufficient to state a cause of ac- 
tion on behalf of the mother —Mann 
v Showalter, 88 SE 968, 145 Ga 
268 


(6) Count in declaration, supple- 
mented by a detailed hill of particu- 
lars, and alleging that an attorney 
received money belonging to his cli- 
ent while employed by such client 
and wrongfully deprived the clent 
of such money by refusing to give 
it up to client upon dcmand, was 
held to state a cause of action for 
conversion—Ritzer Vv. 

354 NW. 470, 266 Mich 677. 


(7) Petition by a former client 
against an attorney, alleging that 
defendant hypothecated notes given 
him for the purpose of settlement of 
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an action against such client was 
held not to be subject to a general 
exception —Padgett v. Hines, (Tex 
Civ App) 192 SW. 1222, dismissed 
for want of jurisdiction 


Complaint, declaration. or petition in- 
sufficient 
(1) A complaint by a client 
against his attorney for failure to 
disclose the illegality of a particular 
transaction was held to be insuff- 
cient for failure to show the at- 
torney’s duty under the specific re- 
tainer—Burr v Hays, 240 NY.S 83, 
136 Misc. 369 


(2) Complaint of a chent demand- 
ing an assignment of certain notes 
purchased by the attorney was held 
to be insufficient in not alleging a 
tender by the client of consideration 
paid by the attorney-—-Martm v 
Hood, 264 P. 478, 203 Cal. 361. 


(8) Petition charging attorney 
with conversion of assets of estate 
was held to be defective for not 
pleading the terms of a will, and in 
failing to show that all persons le- 
gally or beneficially interested were 
joined as parties.—Repetto v. Wal- 
ton, 281 SW. 411, 318 Mo 1832. 


(4) A petition against attorneys, 
employed in a suit by a mother and 
her children against a husband and 
father to set aside a decree of di- 
vorce, for a return of part of the 
consideration paid for their services, 
was held not to state a cause of ac- 
tion on behalf of the children— 
Mann v. Showalter, 88 SE 968, 145 
Ga 268—6 CJ p 709 note 6 [b] 
Right to waive the tort and sue in 

contract in the case of a cuntract 

between attorney and client see 

Actions § 50 


56. Marin v. Hood, (Cal) 264 P 
478 


Complaint held uncertain 

Complaint of client seeking as- 
gignment of notes from attorneys 
and damages based on such attor- 
neys’ improper advice and acts was 
held to be too uncertain 1n alleging 
professional relation and in alleging 
the date of attorneys’ advice relied 
on to sustain recovery ~-Martin v 
Hood, (Cal) 264 FP 478. 
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may also be unnecessary ®1 Neither is it necessary 
for plaintiff to show that he was without fault 6 
On the other hand, where the action 1s for failure 
to collect a note, plaintiff must allege his title to 
the note.63 Moreover in a chent’s action at law 
to recover from an attorney for his negligence in 
collecting a claim it must be alleged not only that 
such claim was valid but also that the debtor was 
solvent 6 Further, in a client's action against an 
attorney for negligence in prosecuting a claim of 
the client, he must allege facts sufficient to show 


87. N Y—Gardner vy Wood, 74 N Y. 
S 750, 37 Misc 93—Guttman v. 
Rasquin, 133 NYS 481. 

Or—Currey v Butcher, 61 P 631, 
87 Or 380. 

General employment sufficiently 

shown 
In a liability insurer's action 
against their regularly retained at- 
torneys for neglecting to defend an 
action against a policy holder, a dec- 
laration was held sufficiently to 
show the attorneys’ employment by 

plaintifi —Maryland Casualty Co. v. 

Price, (WVa) 281 F 397, 145 CC 

A 391, AnnCas1917B 60, affirming 

(DC) Maryland Casualty Co v 

Price, Smith, Spilman & Clay, 224 F. 

271 


56. Stephens v. White, 2 Wash(2 
Va) 208 


58. Ky—EHecles v. 
Bibb 617 

NJ—French v. Armstrong, 76 A. 
$36, 80 NJ Law 152. 


6o. Burnette v. Hlhott, 84 P. 374, 72 
Kan. 624—6 CJ. p 709 note 6 


Averment of gross negligence 

Under the rule that an attorney 
is lable only for gross negligence 
(see supra § 141) an averment that 
an attorney commenced a suit and 
improperly dismissed it, contrary to 
his duty, 1s a sufficient charge of 
gross neglect —HEvans v. Watrous, 2 
Port (Ala ) 805 


6l. Humboldt Bldg Assoc v. Duck- 
ers, 64 SW. 671, 111 Ky. 759, 28 
Ky L, 10738. 


62. Jones v. White, 90 Ind 255 


6 Ark—Sevier v. Holliday, 2 Ark. 
512 

Ky —Baker v. 
185 


@& Jones v. Wright, 91 SH) 266, 19 
Ga.App. 242 


Petition properly dismissed. 

A petition against an attorney for 
actual and punitive damages for 
negligent advice and conduct result- 
ing in the loss of plaintiff's claim 
‘was properly stricken on demurrer 
in the ebsence of an allegation that 
the claim was valid and that the 
debtor was solvent —Jones Vv. 
Wright, 91 SH. 265, 19 GaApp. 242. 


Stephenson, $ 


McArthur, 6 Ey L. 
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that the client had a good cause of action against 


whom the claim was asserted.65 


hand, where an attorney’s negligence in defending 
an action is relied on by the client he must al- 
lege that he had a defense.66 Where it is alleged 
that an attorney was retained in consideration of 
certain fees but no time 1s stated as agreed upon 
for the payment of such feces, it has been held 
that payment of such fees must be alleged.87 


Damages. It must be made to appear by allega- 
tion that plaintiff has sustammed some damage.® 


c. Evidence 


(1) Presumptions and burden of proof 


(2) Admissibility 


(3) Weight and sufficiency 


(1) Presumptions and Burden of Proof 


In actions against attorneys for negligence or wrong- 


66. Schmitt v McMullan, 1642 NY 
S. 487, 175 App Div. 799 


66. Martin v. Nichols, 188 P. 519, 
110 Wash. 451 


Defense not sufficiently shown 

(1) In a@ lability insurer's action 
against ita attorneys for negligonce, 
a declaration failing to allege the 
existence of a defonse to action 
against a policy holder was held in- 
sufficient, although a default judg- 
ment paid by such insurer was for 
more than its limited hability — 
Maryland Casualty Co v Price, (W. 
Va) 231 F. 397, 146 CCA 891, Ann 
Cas1917B 50, affirmng (DC) Mary- 
land Casualty Co. v. Price, Smith, 
Spilman & Clay, 224 FE. 271. 


(2) In an action for legal services 
rendered, a counterclaim that plain- 
tiff had been retained to intcerpore 
an answer in & suit brought against 
defendant, but had farled to do so, 
whereby a judgment was rendered 
against defendant, thus injuring him 
in the amount of the judgment, was 
insufficient and properly stricken as 
failmg to allege that a dcfense to 
such action existed —Maitin y+ Mich- 
ols, 188 P 519, 110 Wash 461 


oY. Cavillaud v. Yale, 3 Cal 108, 58 
Am.D 388. 


63 Martin v. Hood, 264 P 478, 208 
Cal. 351—6 CJ p 709 note 10 


amages sufficiently alleged 
Allegation, in an action for the 
negligence of an attorney, that cl- 
ent had lost the interest which ac- 
crued on a judgment up to the time 
of the reversal thereof, was held to 
be a sufficient allegation of damages. 
—Armstrong v. Adams, 283 P. 871, 
102 Cal App 677. 


Damages not suficiently alleged 
(1) Complaint of a client alleging 
attorneys’ advice and acts and de 
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On the other 


§ 157 


ful act they are presumed to have discharged their duties 
towards thelr clients, who accordingly have the burden 
of establishing the hability of their attorneys. 


There 1s no presumption that an attorney has 
been guilty of a want of care, arising merely from 
his failure to be successful in an undertaking, on 
the contrary, he is always entitled to the benefit 
of the rule that every one is presumed to have 
discharged his duty, whether legal or moral, untul 
the contrary has been made to appear.69 There- 
fore, a client who sues an attorney for negligence 
must prove the attorney’s employment, his negli- 


gence, and that it proximately caused the loss 
complained of.7°© More specifically the cases hold 


that the client must prove the attorney's employ- 


ment,71 his negligence,’?* that damages were suf- 


fered by reason thereof,’ that the loss claimed as 


damages was a proximate result of such negli- 


loss.75 On the 


manding damages was held to be in- 
sufficient for failure to show dam- 
age—Martin v Hood, 264 P 478, 203 
Cal 351 


(2) Pleas that a client spent a 
large sum of money in purchasing 
mortgages to protect a mortgage 
which would have been a firat hen 
had an attorney not breached his 
duty to record it, but which faled 
to state that property upon which 
the client held the mortgages was 
not worth their aggregate or did not 
realize the amount represented by 
the mortgages on foreclosure, were 
held to be insufficient as pleas of 
set-off —Weekl.y v. Knight, 156 So. 
625, 116 Fla 721. 


63. Olson v North, 276 TILApp 457 
—6 CJ. p 709 note 11 


Attorney retained by admunistre- 
trices 

It will not be presumed that an 
atiorney, retained by admunistra- 
trices to act 1m procuring letters and 
generally in the administration, aci- 
ed fox the special furthezance of 
gome individual distributees, to the 
neglect or harm of others—In re 
Rabell, 162 N.¥ S. 218, 175 App Div. 
845. 


70. US.—Maryland Casualty Co v. 
Price, (WVa) 281 I 897, 145 C 
CA $91, Ann Cas1917B 50, affirm- 
ing (DC) Maryland Casually Co 
v. Price, Smith, Spilman & Clay, 
224 B. 271 

Cal.—MecGregor v. Wright, 3 P.(2d) 
624, 117 CalApp 186. 


Yl. McGregor vy. Wmrght, supra—é 
CJ p 708 note 12 


7a. Cal—McGregor v. Wright, 3 P. 
(24) 624, 117 CalApp 186. 

Ill—Piper v. Green, 216 TilApp 690 

Mass —McLellan v. Fuller, 115 N.B 
481, 226 Mass. 374. 
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gence ,74 and that 1t was the sole cause of the 


other hand, where a prima facie 


Ok! —Sutton v ‘Whiteside, 222 P. 
974, 101 Oki 79 


7a Slade v Harris, 135 A 670, 106 
Conn 486—6 CJ. p 710 note 14. 


Prima facie proof of damage 

In an action by a client against 
an attorney for Gamages for negli- 
gence on account of a defective 
mortgage drawn by the attorney, 
certain evidence was held to be suf- 
ficient prima facie proof of damage. 
—Degen v Stembrink, 19§ NYS. 
810, 202 App Div. 477 


7% Sutton v. Whiteside, 232 P. 974, 
101 Okl 79 


Attorney employed to defend action 

(1) A client suing his attorney 
who was employed to defend an ac- 
tion against the client for damages 
for attorney’s negligence must prove 
that the attorney's neghgence proxi- 
mately caused the loss sustained by 
the client-——Roehl v. Ralph, (Mo. 
App ) 84 8S W.(2d) 4065. 


(2) Accordingly a client suing his 
attorney who was employed to de- 
fend action against client for dam- 
ages for the attorney’s negligence 
in failing to file an answer sctting 
up a purported defense must prove 
that the client had a valid defense 
—Roehl v. Ralph, supra 


(3) A lability insurer suing its 
attorneys for a failure to dcfend an 
action against a policy holder, was 
held to have the burden of showing 
that the party suing did not have 
a valid claim for the amount recov- 
ered —Maryland Casualty Co vy. 
Price, (W.Va) 281 ¥ 897,145 CCA 
$91, Ann.Cas1917B 50, affirming (D 
C) Maryland Casualty Co v. Price, 
Smith, Spilman & Clay, 224 F. 271. 


75. Cal—McCregor v. Wright, 8 P. 

(2d) 624, 117 Cal App. 186 
Ill1—Olson v North, 876 DLApp 457. 
6 CJ p 709 note 13. 
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case of negligence is shown, the burden of proving 
adequate excuse, is on the attorney.7§ 


In action for negligence in collecting clawm. In 
a suit by a chent against an attorney for negl1- 
gence in conducting the collection of a claim, 
whereby the debt was lost, the burden rests on 
the former to allege and prove every fact essen- 
tial to establish such liability?7 Ie must allege 
and prove that the claim was turned over to the 
attorney for collection,’® that there was a failure 
to collect ,79 that this failure was due to the culpa- 
ble neglect of the attorney,® and that, but for 
such negligence, the debt could, or would, have been 
collected §1 Hence, where a claim 1s alleged to 
have been lost by an attorney's ncgligence, in order 
to recover more than nominal damages it must 
be shown that it was a valid subsisting debt,®2 
and that the debtor was solvent.8@ 


In action for fraud or misconduct. In an action 
against an attorney for fraud or misconduct where 
the relation of attorney and client 1s shown to ex- 
ist, and the question of the bona fides of a trans- 


76. Moorman v. Wood, 19 NH 739, 
117 Ind 144 See Luster v. Stea- 
gard, 191 IllApp 673 

77. In collection of mortgage 
The burden rests upon a client su- 

ing his attorney for negligent fail- 

ure to collect a mortgage to allege 
and prove every fact necessary to 
establish such lhability—Lally  v. 

Kuster, 171 P. 961, 177 Cal 783. 

Receipt as prions facie evidence 
An attorney’s receipt for a claim 

placed in Ins hands for collection 1s 

prima facie evidence of the genuine: 
ness and jusiness of the securities 
described in the receipt m an action 
based on the attorney's negligence in 
the collection of the claim —Harr v 
Glover, 14 Ala 6500 


78 Smallwood v. Norton, 20 Me. 88, 
87 Am D. 39—6 CJ. p 710 note 18 


79. Ark.—Palmer vy. Ashley, 3 Ark. 
75 

La—Spiller v. Davidson, 4 La Ann 
171. 


80. Ark.—~Palmer vy. Ashley, 3 Ark 
76 

Ga —Nisbet v. Lawson, 1 Ga 275 

La.—Spiller v. Davidson, 4 La Ann 
171 

Va.—Staples v. Staples, 7 SE 199, 
85 Va 76. 

81. Schmitt v. McMillan, 162 NY 
S 437, 175 AppDiv. 799—6 CJ. 
p 710 note 21. 

62 Piper v. Green, 216 TiLApp. 590 
—6 CJ p 710 note 22. 


sa. Ga.—Jones v. Wright, 91 SE 
265, 19 Ga App. 242. 

Illi—Piper v. Green, 216 Ill App. 690, 

6 CJ. p 710 note 23. 
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invention 
Where an 


Burden not met 


Iowa 300. 


gage 
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&&. Dwyer v. Anderson, 166 A. 298, 
118 NJ Hq. 210—6 C.J p 710 note 


in procuring purchaser or exploiting 


inventor makes an | 9% 
agreement with an attorney to pro- 
cure & purchaser for his invention or 
to organize a company for its ex- 
ploitation, and the attorney takes 
charge of the situation, reducing the 
agreement to writing and character- 
izing himself therein as the mven- 
tor’s attorney, and thelr correspond- 
ence shows that fiduciary relations 
exist between them, the burden 1s on 
the attorney to prove good faith to- 
ward the inventor and that he kept 
him informed of all facts material 
to his interest, 1f it appears that 
the attorney has reaped a special 
benefit from the relationship —Over- 
holt v. Matthews, 48 App D.C 4832. 


Evidence failed to sustain attor- 
ney’s burden of showing good faith 
in transactions wherein attorney ob- 
tained bonds and notes of clhent — 
Reeder vy. Lund, 236 N. 


86. Werthy Fabric Co v. Marvin, 
289 N Y.S. 682, 185 Misc 808. 


86. In suit to cancel note and mort. 


In a suit against an attorney at 
law to cancel a note and mortgage, 
executed by plaintiff to effect a prop- 
erty settlement in a divorce action 
between him and his coplaintiff wife, 
based on a reconcilhation, fraud of 
defendant, and failure of considera- 


7 C.J.8. 


action between the parties is involved, the burden 
is on the attorney to show the fairness and honesty 
of the transaction.*4 Moreover, in a client’s action 
against an attorney for damages resulting from his 
violation of the client’s instruction, the attorney 
has the burden of proving matters of defense.86 
Nevertheless in a client’s action against his attor- 
ney based on his conduct in fraud of the client’s 
rights, it has been held that denials in the answer 
may require that plaintiff prove the allegations re- 
lied on by him.8& Of course in the absence of any 
showing of such relationship the person suing an 
attorney on the theory of his unfairness has the 
burden of establishing such unfairness.87 


(2) Admissibility 


General rules of evidence apply to questions relat- 
ing to the admissibiity of evidence in actions by clients 
against atitorneys for their negligence or wrongful act. 


Rules governing the admissibility of evidence in 
civil actions generally, are applicable to questions 
relating to the admissibility of evidence in actions 
by clents against attorneys for negligence or 
wrong ful act.88 


tion of note and mortgage, denials 
in the answer were held to be sut- 
ficient to put plaintiffs upon proof. 
-——Osmundsen v. Hammond, 286 P 
562, 185 Wash 17. 


Tobin, Tobin & Tobin v. Budd, 
251 N.W. 720, 217 Iowa 904 See 
Sanitary Hair Goods Co. vy. Hllott, 
191 TllApp 6563. 


88% Cal—Bouton v. Stuart, 199 P. 
T1, 63 CalApp 484. 

Okl—Sutton v. Whiteside, 222 P. 
974, 101 Okl 79 


Declarations of the attorney made 
at the time of the alleged negligence 
are admissible to show, not the truth 
of the facts stated, but the circum- 
stances which occurred at such time 
—Salisbury v. Gourgas, 10 Metce. 
(Mass.) 443. 


Other evidence admissible 

(1) In an action against an attor- 
ney for negligently failing to file an 
appeal as agreed, defendant may, 
under a general denial, introduce 
evidence to rebut neglgence —Tisho- 
mingo Electric Light & Power Co. v. 
Gullett, 152 P 849, 52 OKL 1480. 


oe (2) The record of the suit on the 
claim, as to which an attorney is 
charged with negligence, is admissi- 
ble against the attorney to prove the 
final determination of that suit, al- 
though it was conducted by him m 
the name of another attorney — 
Goodman v. Walker, 30 Ala. 482, 68 
Am D. 184. 

(3) An attorney’s receipt for a 
claim placed in hig hands for collec- 
tion 1s admissible to prove the rela- 
tion of attorney and client.—Good- 


e 40, 
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(3) Weight and Sufficiency 


Rules of evidence in civil actions gcnerally apsly to 
questions on weight and eufficiency of evidence in ac- 
tions by client against attorneys for negligence or wrong- 


ful act. 


man v. Walker, supra—6 CJ. p 710 
note 24 


(4) In a suit against an attorney 
to recover an amount lienlized by 
him in wrongtully dealing with 
notes entrusted to him by clients, 
defendants in a former suit, for pur- 
poses of settlement, an instrument, 
signed by plaintiff 1n such former 
sult, which purported to ‘give, 
grant, and will’ the notes in ques- 
tion to defendant in the former suit, 
and plaintiff in the suit against the 
attorney 1s admissible—Padgett v 
Hines, (Tex Civ App) 192 S.W 11232, 
dismissed for want of jurmsdiction 


(5) In an action against an attor- 
ney for negligence for faling to per- 
fect an appeal, a transcript of the 
evidence and record in such case 18 
admissible in evidence for the pur- 
pose of determining whether the 
caze would have been reversed on 
appeal.—Sutton v. Whiteside, 222 P 
974, 101 Okl. 79 


(6) Orders of a referee in bank- 
ruptcy and of federal courts holdin; 
a mortgage invalid were held to bc 
admissible in client’s action against 
his attorney for damages tor such 
attorney’s negligent drawing of such 
mortgage ——McCullough v Sullivan, 
182 A 102, 102 NJ Law 381, 48 AL 
R 928 


(7) In a client’s action for negli- 
gence of his attorney in failing to 
file a mortgage for future advances 
properly, testimony of witness that 
payment of note covered by mort- 
g€2g26 was accepted with the under- 
standing that the mortgage was to 
be fully satisfNed was relevant on 
the issue of damages —Hampel-Law- 
son Mercantile Co v Poe, 277 SW 
29, 109 Ark. 840 


(8) In a client’s action against an 
attorney to set aside conveyances of 
portions of a tract of land to attor- 
ney in payinent for services, testi- 
mony as to the value of the tract 
was held to be admissible —Bouton 
v. Stuart, 199 P 71, 583 CalApp 484 


(9) In an action against an attor- 
ney for a neghgent failure to per- 
fect a materialman’s lien, where he 
claimed to have mailed papers to be 
1ecorded, a refusal to allow a clerk 
of court to testify as to a practice 
of sending a bill for filing fees, was 
held to be error, since a failure to 
receive a bill might be regarded by 
the jury as sufficient to put an attor- 
ney on inquiry —Caltmder v. Weant, 
128 A. 72, 147 Md 338. 
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Rules governing the weight and sufficiency of 


evidence in crvil actions gcnerally are applicable to 
questions on the weight and sufficiency of evidence 
in actions by clients against attorneys for negli- 


gence or wrongful act 89 


Other evidence inadmissible 

(1) A receipt given to plaintiff by 
an attorney for a described note was 
held to be inadmissible in an action 
against the attorney for failure to 
collect the note, where the declara- 
tion did not show ttle to such note 
in the plaintiff who did not appear 
as a party to the note in any capac- 
ity —Sevier v Holliday, 2 Ark 612 


(2) In an action by a client 
against an attorney for a negligent 
failure to perfect a maternalman’s 
lien, evidence that material was ac- 
tually used in a house on which the 
lien is claimed was held to be im- 
mateiial —Caltrider v. Weant, 128 A 
72, 147 Md 338. 


88. Iowa—Reeder v Lund, 236 N 
W 40, 218 Iowa 300. 

Mich —Cornelisson v Ort, 938 N.W 
617, 182 Mich 294 


In actions to recover secret profits 

(1) In action to recover secret 
profits in lease of property owned by 
plaintiffs and wife of defendant at- 
torney, evidence was held to show 
thet defendant acted as attorney for 
all plaintiffs —Bruntsch v. Sales, 240 
P 48, 74 CalApp 310 


(2) In an action to recover secret 
profits of an attorney in negotiating 
@ lease of plaintiffs property for 
plaintiffs, evidence was held suffi- 
clent to justify a finding that such 
attorney was acting sul juris, and 
not solely in behalf of his wife, who 
‘was also his client, in obtaining the 
lease —Bruntsch v Sales, supra. 


(3) The evidence in an action by 
a client against the personal repre- 
sentative of an attorney was held 
to be sufficient to show that the de- 
ceased attorney made a secret prof- 
it at the expense of such cllent— 
Robertgon v Hirsh, 177 N.H 676, 376 
Mass. 452 

(4) The evidence entitled the lq- 
uldator of building and loan associa- 
tion to recover secret profit made by 
the attorney in purchasing realty for 
the association and attorney's fee 
charged the association in the trans- 
action—Sun Building & Loan Ass’n 
of Newark v. Rashkes, 188 A. 274, 
119 N J.Hg. 448. 


(5) In an action to recover secret 
profits of attormey negotiating a 
lease for plaintiffs of their property, 
a claim that the attorney’s wife, a 
part owner of the property, was his 
principal was held not to be suslain- 
ca by evidence showing that the at- 
torney and the agent of the lessor 
were the only principals at the be- 
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gianing of the deal, and that in sub- 
sequent negotiations the wife was & 
principal only in the sense in which 
the other owners were —Bruntsch v. 
Sales, supra. 


Zividence in other actions sufficient 

(1) Evidence established that the 
attorney committed fraud in invest- 
ing the chent’s funds in stock of 
the corporation in which the attor- 
ney was an Officer, hence the attor- 
ney was liable to the client for the 
funds—Dwyer v. Anderson, 166 A. 
293, 118 NJ Eq 210. 


(2) Evidence in a suit to recover 
sums paid under an option to pur- 
chase corporation stock was held to 
show that plaintiff dealt with defend- 
ant on a confidential basis as plain- 
uff’s attorney and friend and looked 
to defendant to write a contract fully 
effectuating their agreement —Hol- 
land v. Brown, (TexCiv App) 66 8S. 
W (3d) 1096, error refused 


(3) In action by a client against 
his attorney for a negligent failure 
to perfect a materialman’s len, 
under Code Pub Genk. art 68 § 23, 
evidence was held to be sufficient 
for the Jury to infer that the clent 
served notice of his intention to 
clam a len, within the time re 
quired under § 11, as against a con- 
tention that there was no showing 
that the claim was not lost by cli- 
ent’s own negligence—Calirider v 
Weant, 128 A. 72, 147 Md 338 


(4) Hividence showed the attor- 
neys were not employed by the 
bankruptcy trustee, except for spe- 
cial purposes about which the trus- 
tee made no complaint, and gave him 
no advice precluding recovery for 
alleged negligence—McGregor v 
Wright, 3 P (2d) 624, 117 Cal App 
186 


(5) Bvidence in a particular ac- 
tion by a client against her attorney 
‘was held to require a dismissal of a 
bill against the attorney for a dis- 
covery, and cancellation of a mort- 
gage—Gard v. Gould, 288 N.W. 187, 
2655 Mich 670 


(6) A lessee, contracting to assign 
a lense, in reliance on fraudulent le- 
gal advice, was held entitled, under 
the evidence, to recover counsel fees 
in defending an action for specific 
performance, and the amount paid 
in settling a broker’s action for com- 
migsion—Wille v. Maier, 176 NE 
841, 266 N Y. 465, affirming 248 NY 
S 904, 282 App Div. 798, and reargu- 
ment denied 117 N.W 196, 256 NY. 
692. 
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d. Trial 


Rules relating to trials of civil actions generally ap- 
ply to trials of actions by clients against attorneys for 


negligence or wrongful act. 


Rules relating to the trial of civil actions gen- 


Wvidence in other actions insaffi- 
olent 

(1) In an action by a client to re- 
cover for an attorney’s negligence it 
was held that the evidence was in- 
sufficient to establish the client’s 
case——Piper v. Green, 216 Tl App 
590. 


(2) In a client’s action against an 
attorney for damages for his alleged 
negligence in conducting certain lit- 
gation, the evidence was held to be 
insufficient to show his negligence— 
Ziegler v Cray, 182 NW. 616, 148 
Minn 447 


(3) Hvidence was held to be in- 
sufficient for jury in action against 
attorney for fraud in connection 
with plaintifi’s agreement with third 
person for a transfer of certain 
properties to a corporation for joint 
management —Berkman v. Cohn, 168 
A 290,111 NJ Law 229 


(4) Hvidence was held insufficient 
to show that an attorney supplied 
with funds applicable to a judgment 
converted them to other uses —Crim 
v. Thompson, 193 P 448, 98 Or 699 


(5) Evidence in a suit by a client 
against an attorney for neglgence 
in permitting a foreclosure suit to 
be dismissed for want of prosecution 
was held to be insufficient to sustain 
a finding that plaintiff could not 
have secured a judgment of foreclo- 
sure—Lally v. Kuster, 171 P 961, 
177 Cal 783 


(6) Where the owner of certain 
corporation stock gave his attorney 
an option, an asSignment and an 
agreement to pay the attorney a 
commission for performing certain 
services, evidence in an action by 
the owner wherein the aitorney in- 
tervened as party, was held insuffi- 
client to show that the attorney ob- 
tained such documents by musrepre- 
sentation—Bailey v. Security Trust 
Co, 177 P. 444, 179 Cal 6540, 177 P 
449, 179 Cal 815 


(7) Evidence was insufficient to 
show that an attorney for a bank- 
rupt, in connection with execution of 
certain notes to take up prior notes 
on which bankrupt claimed he was 
not personally liable, was derelict in 
his duty to his client—In re Dunt- 
ley, (Ill) 227 F 381, 142 CCA 77 


(8) Evidence failed to show con- 
sideration was given for note ob- 
tained by attorney fiom chent— 
Reeder v. Lund, 286 NW. 40, 218 
Iowa 300 
Membership of firm 

In an action against an attorney 
for conversion of funds of his el- 
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erally apply to the trial of actions by clients against 


ent, evidence was held to watrant 
a finding that attorney, sued for con- 
version of the client’s money, was 
@ member of the firm engaged to 
defend damage suits for specified 
fee so as not to be entitled to the 
converted money as a fee—Norflest 
v. Stewart, 20 SW.(2d) 868, 180 Ark 
161 


90. Sherwood v. South, 
App) 29 S.W (2d) 805 


Questions of fact or for jury 

(1) Whelher or not particular con- 
duct 1s negligent may be a question 
of fact for the jury where the cr 
cumstances are in doubt —O’Nelll v 
Gray, (CCANY) 80 F (24) 776, 
certiorar: demed 49 SCt 480, 279 U 
S. 865, 783 LEd 1008—6 CJ. p 710 
note 81. 


(2) Accordingly in ane action 
against an attorney for the negligent 
prosecution of a death action, wheth- 
er the conduct of the litigation was 
reasonably skillful, was held to be a 
question for the jury—O'Nelll v 
Gray, supra 

(8) Moreover whether an attorney 
was negligent in drawing a chattel 
mortgage was held to be a question 
for the jury in the client’s action for 
damages —McCullough v. Sullivan, 
182 A 103, 102 NJ Law 381, 48 AL 
R. 938. 


(4) But where the facts have been 
ascertained, the question of negh- 
gence or of want of skill 1s a ques- 
tion of law for the court —Gambert 
v. Hart, 44 Cal 642—Casiner v. 
Gray, 181 P. 404, 54 Colo 551 


(5) Where there is evidence tend- 
ing to show, but not conclusively 
showing, the continuance of the re- 
lation of attorney and clhent between 
parties, the question of such rela- 
tionship is for the jury —Kreatz v 
McDonald, 143 N.W. 975, 123 Mann 
853—O"Donnell v Breck, 7 Pa Super 
24—Jinks v. Moppin, (Tex Civ App ) 
80 5 W. 390 


(6) Where a bank holding a ven- 
dor’s hen notes as collateral securi- 
ty delivered them to the owner's at~ 
torney for collection for the bank’s 
benefit, whether the bank waived or 
abandoned the relationship of attor- 
ney and client between it and the 
owner’s attorney by engaging other 
attorneys to represent it 1n a suit to 
enforce vendor’s lien was for the ju- 
ry —Buckhannon Bank v. O’Brien & 
Hall, (WVa) 180 SH 258. 

(7) In an action against an attor- 
ney for neglgently failmmg to per- 
fect an appeal, the question whether 
plaintiff was entitle€ to recover 
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attorneys for neglhgence or wrongful act, as re- 
spects taking the case or questions from the jury? 
and instructions 91 Further, the rules relating to the 


money expended for costs 1s one for 
the jwy where the evidence 18 con- 
flicting —~Rosebud Min, etc, Co v. 
Hughes, 121 P. 674, 21 Colo.App 247. 


(8) Whether one dealing with a 
pledgor’s attorney in possession of a 
note for a special purpose was au- 
thorized to rely on an attorney’s 
ostensible authority was held to be 
a fact question— rst Nat Bank v. 
Broder, 141 A 861, 107 Conn 5674 


(9) The amount which would have 
been received from certain fire in- 
surance companies in satisfaction of 
insured’s debt had his creditor’s at~- 
torney prompv.ly followed his client’s 
instructions to bring suit and to ob- 
tain a writ of garnishment was held 
to be a question for the jury, in the 
chent’s action against the attorney 
for resulting loss—W. L Douglas 
Shoe Co v. Rollwage, 63 S W (24d) 
841, 187 Ark. 1084. 


(10) Jury question of fraud and 
damages 18 presented where an at~ 
torney willfully and improperly ad- 
vises his client and colludes with 
the opposing attorney in permittmg 
@& judgment against the client —~ 
Sherwood v South, (Tex Cuv..\pp ) 
£9 S'W.(2d) 805. 


(11) In an action by a client 
@gainst an attorney for conversion 
of money paid to him under an al- 
leged agreement to speculate in real 
estate 11 was held that on the facts, 
the question whether such attorney 
converted funds of the client to his 
own use should have been submitted 
to the jury.—Amasterdam v. Apfel, 
123 NW 69, 3836 NY. 158, reversing 
165 NYS 60, 178 App Div. 71. 


Dimiseal not plamly wrong under 
evidence 


In a chent’s suit for accounting 
for money paid, a former attorney 
alleged to have conspired with an- 
other to defraud the client in con- 
nection with the suppression of a 
criminal charge against plainizff, 
dismissal of suit as without equity, 
because of lack of credibility of 
Plaintiff's witnesses, was held, un- 
der the evidence reported, not to be 
plainly wrong.—Berman v Coakley, 
168 N.B 468, 257 Mass. 159 
81. Almeida v. Cassidy, (RL) 147 

A. 620 


Omission of statute in absence of re- 
quest 

In the absence of any request to 
instruct the jury with reference to 
@ particular statute, failure to call 
the jury’s attention to such statute 
having no direct hearing on the case 
in a chent’s action for attorney’s 
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trial of civil actions generally apply as respects the 


verdict and findings 94 
e. Judgment or Decree 


General rules apply to judgments or decrees In ac- 
tions by clients against attorneys for their wrongful acts. 


General rules, discussed in the title Equity § 
584 [21 CJ. p 646 note 99], apply to judgments or 
decrees in actions by clients against their attorneys 


for their wrongful acts.93 


megligence in accepting forged at- 
tachment release bond is not error. 
—Almeida v. Cassidy, (RI) 147 A 
620. 
Invalidity of mortgage 

‘Where the tral court in its in- 
struction fairly and impartially in- 
dicated to the jury that the main 
question for their determination, in 
a client’s action against his attorney 
for negligence im drafting a mort- 
gage, was whether the attorney had 
exercised the reasonable care, and 
skill the law required of him in 
drafting the paper, that the court 
also charges that the mortgage in 
question was invalid which was an 
undisputed fact does not render the 
instruction improper —McCullough v 
Sullivan, 182 A. 102, 102 NJ Law 
381, 48 ALR 928 


92. Almeida v. Cassidy, 
A 620 

Verdict supported by evidence 
Verdict for attorney 10 client’s ac- 

tion for negligence in accepling a 

forged attachment release bond from 

a financially irresponsible surety 

was held to be supported by the evi- 


(RI) 147 


denco Almeida vy. Cassidy, (RI) 

147 A. 620. 

Verdict unsupported by or against 
evidence 


(i) In an action by a client as 
plaintiff to recover profits of a real 
estate purchase from his attorney 
at one hundred ten dollars per acre, 
where plaintiff submitted no evi- 
dence on his allegation that the land 
was worth only seventy five dollars 
per acre, but defendant’s witnesses 
showed land to be worth one hun- 
dred dollars and from one hundred 
twenty dollars to one hundred fifty 
dollars per acre, a verdict based on 
value of the land at seventy five dol- 
lers per acre will be reversed, as 
not justified by the evidence —Town- 
send v. Shipley, 289 P. 787, 29 Ariz 
96 


(2) Where an attorney foreclosing 
mortgages for a bank failed to se- 
cure a proper allocation of taxes on 
real estate covered by mortgage but 
directed a tax collector to turn in 
all taxes against the mortgagors’ 
real estate, causing the bank to pay 
taxes assessed against other proper- 
ty of the mortgagors, some of which 
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Damages recoverable against attorneys gullity of 
negligence or wrongful act are determined In accord- 
ance with rules stated hereunder. 


negligence.®4 


The measure of damages, in an action against 
an attorney for negligence, is the amount of loss 
actually sustained as a proximate result of such 
Moreover an attorney who by his 
negligence causes his client to lose his cause of 


action 1s liable for the actual, as well as for the 


was subsequently purchased by the 
attorney on his own foreclosure pro- 
ceeding, a verdict for fees tor such 
foreclosure which failed to charge 
against the attorney taxes unjustly 
collected from the bank was held to 
be against the evidence—Nevin v 
State Bank of Elizabeth, 174 A 618, 
115 PaSuper 92 


Verdict construed as finding of ex- 
oneration 

Verdict for a client against an at- 
torney for money collected allowing 
fees was held to be a finding that 
the attorney was not guilty of mis- 
representing the amount collected — 
Harris v. Drenning, 168 PF 1106, 101 
Kan 711. 


anterrogatory unwarranted by evi- 
dence 


In a client’s action to recover from 
lus attorney an interest in an estate 
on the ground of the invalidity of 
his assignment and conveyance of 
his interest to the attorney, the form 
of interrogatory was held to be un- 
warranted by the evidence—Kick- 
land v. Egan, 155 NW. 192, 86 SD 
428 


93. Webster v. Kelly, 175 NE 69, 
274 Mass 664. 


Decree conditioned on oclient’s pay- 
ment 

A decree ordering & reconveyance 
by an aitorney to a client was held 
to be properly conditioned on the 
elhent’s payment of the amount due 
the attorney under the circumstanc- 
es—Webster v. Kally, 175 NH 69, 
274 Mass 564. 


Judgment in tort warranted 

In an action against an attorney 
who was also a real estate broker 
to recover money collected for plain- 
tiffs and held by defendant, the en- 
try of judgment 1n tort was held not 
to bé error, where the record showed 
defendant did not act in good faith, 
as against a contention that collec- 
tions involved both lay and profes- 
sional services and for lay collec- 
tions trover would le only if de 
fendant had duty to pay identical 
moneys—Reeck v. Polk, 257 NW 
698, 269 Mich. 252 


9% Ga—Hll v Cloud, 173 SH 190, 
48 Ga App. 506 
Or.—Milton v. Hare, 280 P. 611, 1380 


Or. 590. 
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6 CJ. p 896 note 28, p 711 notes 35, 
36. 


Costs on appeal 

Costs incurred on appeal may be 
recovered from an attorney who neg- 
ligently failed to perfect the appeal 
—Rosebud Min, etc, Co v Hughes, 
121 P 674, 21 Colo App. 347 


aoe dismissal of foreclosure 

The measure of damages to chent 
for loss caused by attorney’s negli- 
gence in permitting the dismissal of 
foreclosure suit is the amount ‘that 
could have been recovered, less the 
actual value, if any, to the client of 
the note and mortgage barred by 
limitations, to be determined from 
the evidence—Lally y. Kuster, 171 
P. 961, 177 Cal 783. 
Falling to give statutory notice 

(1) In an action by ae client 
against an attorney for failure to 
give staiutory notice of a personal 
injury action, the court’s ruling that 
the sole question was whether the 
client could have recovered in any 
event was correct —McLellan v. Ful- 
ler, 115 N.B. 481, 226 Mass 874. 


(2) Accordingly where an attorney 
in & personal injury action neglect- 
ed to give notice required by Rev 
L ea 106 § 75. whereby a client su- 
ing as an employee was defeated, 
notwithstanding the clent’s only 
loss was the expense in preparing 
for tnal, the measure of damages 
for negligence 1n conducting the per- 
sonal injury cases is the amount 
plaintiff could have recovered, with 
interest.—McLellan v. Fuller, supra. 


Assuring client that contract was 
enforceable 

Clients’ daniages for an attorney's 
negligent assurance that a land con- 
tract of which they proposed to take 
an assignment was enforceable was 
the consideration paid for such as- 
signment.—Fabry v. Jay, 141 A. 780, 
104 NJ Law 617. 


Bxramining title to property 

(1) Where attorney negligently 
omits to report a judgment lien 
against realty, the title to which he 
was employed to investigate, and his 
chent buys without knowledge of 
such lien, the measure of damages 
is the amount paid by the client to 
remove the len, although the cli- 
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exemplary, damages he might reasonably have re- 
covered in an action thereon 95 On the other hand 
where the items of loss sustained by a client are 
not attributable to his attorney’s negligence such 
items are not recoverable by the client in an action 
based on the negligence of his attorney.96 Nor is 
he liable for interest on debts lost through his 
negligence.97 


An attorney may, however, be liable for the ac- 
tual loss sustained by his client with interest where 
the attorney 1s guilty of a wrongful act 98 At any 
rate, 1n a client’s action against an attorney for 
damages resulting from his violation of the client’s 
instruction, the client may recover the amount of 
loss actually sustarned.99 However, a client 1s not 
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entitled to recover any sum in excess of his actual 
damages in a suit against his attorney for viola- 
tion of the client’s instructions.4 


Nomsnal damages. Where a client suing his at- 
torney for negligence has suffered no special dam- 
ages, 1t has been held that he may nevertheless be 
entitled, to nominal damages,? but this has been 
denied.8 


Exemplary damages. Exemplary damages may 
be allowed in a proper case against an attorney 
for misconduct in dealing with a client,4 and proof 
of actual damages may be unnecessary to a recov- 
ery of exemplary damages.5 However, there ex- 
ists authority to the effect that there can be no 


ent subsequently sells for more than 
the total cost of the property melud- 
ing the discharge of the len—Ja- 
cobsen v Peterson, 103 A. 983, 91 
VN J Law 401, afflzmed 105 A. 894, 92 
N J Law 681. 


(2) Client taking up len on prop- 
erty on which he had a lien 10 reli- 
ance on the attorney's report, based 
on examination wherein the attorney 
negligently overlooked a prior lien, 
was entitled to recover the value of 
the property, where it was within 
the amount of the lien overlooked — 
Hill v Cloud, 173 SH 190, 48 Ga 
App 606 : 


(8) A client who sues his attorney 
for hia neghgence in certifying that 
the client’s title to certain property 
is good and marketable may recov- 
er as damages a broker’s commission 
and title examination fees incurred 
by the client on attempting to resell 
the property but cannot recover ex- 
pected profits or costs incurred by 
unreasonably litigating the title with 
&® prospective purchaser —Trimboll 
v. Kinkel, 128 NE 205, 226 NY 147, 
6 ALR. 1385, affirming 162 NYS 
1147, 176 App Div 895 


95. Patterson v Frarer, (Civ App) 
93 SW 146, reversed on other 
grounds 94 SW. 831, 100 Tex 108— 
Patterson v Frazer, (Tex Civ App ) 
79 SW 1077—6 CJ. p 711 note 87 


96. Lawson v. Sigfrid, 262 P 1018, 
83 Colo 116—6 CJ. p 711 note 36 
[al]. 


Damages too speculative 

Alleged damages involving finan- 
cial loss, together with impaired 
credit and reputation for honesty, 
caused by plaintiff's removal as bank- 
ruptcy trustee on defendant attor- 
neys’ petition, was held to be too 
speculative in character and amount 
to be allowable in an action against 
such attorneys for their negligence — 
McGregor v Wright, 8 P.(2d) 624, 
117 CalApp 186. 


Insolvency of debtor 

(1) Where the loss sustained by & 
client as a creditor is due to his 
debtor’s insolvency rather than to 
an attorney's negligence the client 
suffers no loss which he can recover 
in an action against his attorney — 
Jones v Wright, 91 S.E 265, 19 Ga. 
App 243. 

(2) Accordingly a creditor cannot 
recover costs and expenses of an ac- 
tion against an insolvent debtor f:0m 
@ negligent attorney —Lawson Vv. Sig- 
frid, 262 P. 1018, 83 Colo 116 


Bffectiveness of chent’s defense 

To entitle a client to recover more 
than nominal damages for his attor- 
ney's negligence in representing the 
client as a defendant in an action, it 
must appear that the defense relief 
on by the client would have availed 
—The Western & Southern Life Ins 
Co v. Selzer, 28 Ohio CirCt(N5S ) 
104. 


87. Rootes v. Stone, 2 Leigh (29 
Va) 650—6 C.J. p 711 note 85 [a] 


96. Robertson v Hirsh,177 NE 676, 
276 Mass 4532. 


Secret profit 

Where an attorney made a secret 
profit at a client’s expense, the client 
was held to be entitled to a repuy- 
ment thereof with interest —Robert- 
son Vv Hirsh, 177 NE 676, 276 Mass 
452. 


A. client, purchasing propeity from 
attorney, and choosing to ratify the 
contract of purchase, can only recov- 
er such damages as he has sustain- 
ed, which 1s the difference between 
the contract price and the value of 
the land at the time of the purchase, 
not the difference between the con- 
tract price and the amount paid by 
the attorney —Townsend v. Shipley, 
239 P. 787, 29 Ariz. 96. 


99. Market value of property lost 
Where defendant’s failure to com- 
ply with his client’s instructions with 
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reference to a suit to recover for 
property sold under a conditional sale 
contract operated to deprive the cli- 
ent of title to the property, the meas- 
ure of defendant’s liability was the 
market value of the property at the 
time of bringing the suit which de- 
prived him of that right—Whitney v 
Abbott, 77 NE. 524, 191 Mass. 59. 


Value of draft 

Indebtedness on a draft 18 presum- 
ably its value in computing damages 
against an attorney violating instruc- 
tions for collecting such draft— 
Werthy Fabiic Co. v. Marvin, 239 N 
YS. 682, 185 Misc. 808 


1 Financial responsibility of mort- 


Fagor 

A mortgagee, who instructed his 
attorney to bid in the mortgaged 
premises at not to exceed a certain 
sum, but, when the attorney bid them 
in at a greater sum, accepted the 
aheriff’s deed and paid the purchase 
price by permitting the amount of 
the bid to be credited as a satisfac- 
tion pro tanto of the foreclosure de- 
cree, cannot recover from the attor- 
ney the difference between the bid 
originally authorized and the amount 
of a judgment for the deficiency 
which he could otherwise have re- 
coveled against the mortgagor, in 
the absence of proof that the latter 
could pay such judgment since it 1s 
Impossible for the jury to say wheth- 
er the loss sustained by plaintiff was 
more than merely nominal —Sproul 
v Lloyd, 115 A. 667, 96 N.J Law 314. 


2. Ga—Luly v. Boyd, 72 Ga 83 

NY-—Arnold v. Robertson, 8 Daly 
298. 

‘Tenn —Read v. Patterson, 11 Lea 430. 


3 Lawson v Sigfrid, 262 P. 1018 
83 Colo. 116—6 CJ. p 711 note 39. 


4 Hill v. Montgomery, 84 Ill App. 
300, affirmed 56 N.B. 320, 184 DL 
220—6 C.J. p 711 note 40. 


5S. Harmening v. Howland, 141 N W. 
rot 25 ND. 88&—6 CJ. p 711 note 
é 
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recovery of exemplary damages where there has 
been no actual damece sustained by the party who 
sues.6 Moreover under a particular statute 1* has 
been held that for exemplary damages to be rccov- 
ered the misconduct of the attorney must impede 
or prejudice the rights or remedies of the injured 
parties.’ Further, a statute authorizing exemplary 
damages for an attorney’s misconduct has been 
held to refer to the direct actual damages suffered 
by the client in the action where the misconduct 
occurs rather than some consequential indirect 
expenditures for attorneys’ fees and expenses 1n 
another law suit.8 


§ 158. Summary Remedies of Client 


Clients are entitiod to various summary remedies 
against their attorneys as indicated hereunder. 

An attorney 1s subject to the summary jurisdic- 
tion of the court for any dereliction of the duty 
which such attorney owes to his client® Accord- 
ingly, in addition to the summary remedies which 
a client may have to compel his attorney to pay 
over money, as noted in § 159 infra, the courts 
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may intervene summarily in a proper case to pro- 
tect a client from the effects of his attorney's neg- 
ligence, ignorance or carelessness!® Moreover 
the summary jurisdiction of the courts over attor- 
neys embraces authority to compel! them to do what- 
ever other specific acts it may be incumbent upon 
them in their capacity of attorneys to perform.1! 
Thus jurisdiction extends to compelling an attorney 
to perform his undertakings12 Further an attor- 
ney may, by summary proceedings, be compelled to 
show the circumstances under which he has pro- 
cured a client’s papers on which judgment in favor 
of the attorney has been rendered.13 However, 
a statute authorizing summary proceedings to com- 
pel an attorney to deliver over papers and moneys 
of his client, 1s not applicable to a situation where- 
in a client has delivered an article to his attorney 
as payment or security for his fees.14 


Delivery or inspection of clien?’s papers. An at- 
torney may, by summary proceedings, be compelled 
to deliver up documents or securities belonging to 
his client, which he retains without authority.15 
On the other hand, since the papers of a client 


6 Clark Bros v Anderson & Perry, 
2384 NW 844, 211 Iowa 920 


Freble damages 

Under a statute making attorneys 
liable for treble damages for deceit 
or collusioa, it was held that such 
damages could not be recovered 
wheie there were no actual damages 
since it 15 1mpossible to treble dam- 
ages which do not exist —Claik Bros 
v Arderson & Perry, 284 NW. 844, 
211 Iowa 920 


¥Y. KFranzone v Tummunelli, 123 N 
YS 455 67 Misc 5649—6 CJ. p Til 
note 40 [a] 


& Smith v Chaffee, 232 NW. 515, 
181 Minn 323 


9 Chatham Lumber Co. v. Parsons 
Lumber C., 90 SE 241, 172 NC 
220 

10. Meacham v. Dudley, 6 Wend (N 
Y) 514. 


General principles of equity and pol. 
loy 

The court, from general pmnciples 
of equity and policy, will always look 
into the dealings between attorneys 
and their clicnts, and guard the lat- 
ter from any undue consequonces re- 
sulting from a situation in which 
they may stand unequal—Starr v. 
Vanderheyden, 9 Johns.(N Y.) 253, 6 
Am D 276. 


welisf where attorney is insolvent 
Where it appears that an attorney 
18 insolvent and unable to answer to 
h's client for his default, the court 
will not compel the clent to suffer 
where the defect can be remedied, 
and will set aside a default in plead- 


ing due to the attorney’s negligence 
and allow proper pleadings to be 
filed —Mecacham v Dudley, 6 Wend 
(NY) 614—Denton v Noyes, 6 
Johns (NY) 296, 5 AmD. 287—6 C 
J. p 708 note 89. 


Setting aslde judgments by default 

The equitable power of the court 
to set aside judgments by default 
will be exercised to prevent an injus- 
tice to the chent, about to result 
from his attorney’s ignorance or 
carelessness, where thele will be oc 
casioned to the opposite party no 
practical harm other than that of 
compelling him to try the cave on 
its merits—Multon v. Hare, 250 P 
511, 180 Or. 590—6 CJ p 708 note 90 


11. In re Hivans, 62 FP. 913, 22 Utah 
366, 88 AmMSR 794, 58 LRA 963 
—€6 CJ. p 718 note 82. 


1a Falor v Beery, 8 Ohio S. & C 
P. 306, 6 Ohio N.P 290. 


413 Starr v. Vanderheyden, 9 Johns 
(NY) 258, 6 AmD. 276. 


With respect to notes given by olient 

On motion by a client for relief 
against judgments in favor of his 
attorney entered by confession on 
bonds and warrants of attorney it 
was held that the judgment must 
only stand as security for what is 
actually due, and under a rule 4di- 
rected by the court the attorney was 
required to prove consideration for 
notes attached to the bonds, and to 
show for what causes and under 
what circumstances the notes were 
given.—Starr_ v. 
Johns.(N.Y.) 253, 6 Am.D. 276. 
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14 Golden v. Hyde, 202 P 273, 117 
Wash 677. 


Issue triable by jury at law 

The summary proceeding under 
Remington Code (1915) §§ 137, 188, 
13 only for those moneys or papers 
which an attorney may have receiv- 
ed in trust for his chent, and not for 
an article which was delivered to the 
attorney not to be used in his che- 
ent’s interest, but, as claimed by 
the client, as security for fees, or, 
as claimed by the attorney, in pay- 
ment of feos, especially where ro 
fraud or overreaching 1s charged, 
since the issue under thelr conten- 
tions is triable in an action at law, 
in which either party may demand 
a jury —CGolden v. Hyde, 202 P. 273, 
117 Wash 677. 


18. N Y.—In re Buschman, 200 N Y. 
S 874. 

Ohio Mulholland v. Groot, 24 Ohio 
Cir Ct (N 8.) 683. 

6 CJ. p 718 note 38. 


Power to fix attorney's fees 

In a summary proceeding against 
an attorney for the return of client’s 
papers, the court has power to fix the 
attorney's fees.—In re Buschman, 
200 NYS. 874. 


Hotice 

In summary proceedings against 
an attorney for return of client's 
papers, the court properly permitted 
the service of an order to show cause 
giving respondent leas than eight 
days’ notice-——Im re Buschman, 200 
NYS 874 


Vanderheyden, 9 | Discretion 


In @ summary proceeding by a eli- 
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may be retained by an attorney with a retaining 
lien thereon until such lien is satisfied (see infra 
§ 225), he cannot ordinarily be required to deliver 
up a client’s papers where he retains them under 
a bona fide clam of a lien for compensation due 
Nor may he under such cir- 
cumstances be compelled to permit an inspection 
thereof.17 Moreover, an attorney cannot be com- 


him for services.16 


ent against her attorney to compel 
him to deliver certain papers, wheth- 
er the rehef asked is to be granted 
ig entirely a matter of discretion — 
In re Goode, 174 NYS 72. 


16 In re Weithng, 285 NYS. 550— 
6 CJ p 718 note 39, p 786 note & 


On. ineffective order of substitution 

Court in attorney's special proceed- 
ing to determine and enforce a stat- 
utory len was held to be without 
power to require attorney to turn 
over papers in case to another at- 
torney under ineffective order of sub- 
stitution prior to determimation and 
payment of petitioner’s clam for 
compensation —McNally v. Youngs, 
262 NY.S 828, 287 App Div 787, ap- 
peal dismissed 188 NH 49, 262 N Y. 
526 


Order to return hooks and papers to 
client held erroneous 

It 1s erroi, on a rule to show 
cause, to order an attorney to return 
forthwith to his client books and pa- 
pers in the former's possession, 
where allegation in the answer to the 
rule, to the effect that the attorney 
has a retaining hen on the papers, 
i not deniel—Pittea v Newlin 
Haines Co, 48 App DC. 167. 


After discharge of attorney 

(1) Attorneys could not after dis- 
charge be compelled to turn over 
papers in their possession without 
payment for services then rendered 
—Phillips v. Hodgson, 237 N.YS 382, 
227 App Div. 754 


(2) Attorney who is discharged 
during pendency of litigation has a 
retaimng lien for his services upon 
papers pertaining to the action, and 
cannot be compelled to surrender the 
papers, in the absence of unprofes- 
sional conduct —In re Weltling, 194 
NHB 401, 266 NY 184, reversing 275 
N.Y 8. 973, 242 App Div 8:33. 


Subpone duces tecum 

A chent cannot by summoning his 
attorney as a witness in a suit end 
by subpoena duces tecum compel him 
to produce the client’s papers on 
which a lien is claimed —Davis v. 
Davis, (CC.Mass.) 90 F 791. 


17. Pennsylvania Funance Co v 
Charleston, C. & C R. Co, 48 F. 
45—6 C.J. p 786 note 6. 


Where permitting client to inspect 
papers would in effect defeat lien 
4 clent, who has discharged his 
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attorney without cause and without 
paying him for the services rendered, 
has no mght to inspect the pepers 
held by the attorney under his attor- 
ney’s lien, since to permit such in- 
spection would be 1n effect to defeat 
the lhen—The Flush (CCANY) 
277 EF. 25, certiorarm: denied Bulk QOu1l 
Transports v Thompson, 42 SCt 
184, 257 U.S. 657, 66 LEd 421 


18% In re Kaplan, 284 NYS 1711, 
226 App Div 176. 


Status of attorney in transaction 

Where applicants for an order to 
compel an attorney to deliver over 
certain stock certificates given to 
him by the applicants, claimed that 
such certificates were deposited with 
the attorney at his suggestion with 
a view to the sale of the stock evi- 
denced by such certificate, while the 
attorney claimed that he was an es- 
ciow agent who was to hand over 
the certificates to the purchaser on 
the payment of the balance of the 
purchase price; summary remedy 
was not available against such at- 
torney —In re Kaplan, 254 NYS 711, 
226 App Div. 176 


19. In re Badger, (CCANY.) 9 F 

(2d) 560—6 CJ. p 786 notes 8, 9 
Gn giving security to attorney 

(1) A court may compel an attor- 
ney, on recelving proper security for 
his compensation, to deliver up the 
papers of his client—In re Badger, 
(CCANY) 9 F (2d) 560—In re Ma- 
komes, 265 NYS 615, 238 App Div 
534, reversing 265 NYS 611, 148 
Misc 759—6 CJ. p 786 note 5 [a], 
[b] 

(2) This power of the court 1s bas- 
ed on the court’s control of its own 
officers, and power to compel attor- 
neys to act equitably toward clients 
—In re Badger, supra—Robinson v 
Rogers, 148 NE 647, 237 NY 467, 
reversing Robinson v Ferguson, 201 
NYS 941, 207 AppDiv 802, and 
motion denied 148 N.HL 728, 287 N. 
Y. 535 


(3) Hence the relationship of at- 
torney and client 1g necegsary to the 
existence of such power in the court 
—Hverett, Clarke & Banedict v Al- 
pha Portland Cement Co, (NY) 225 
EB. 931, 141 CCA. 565, 

(4) Discharged attorney, on cli- 
ent’s cancellation of retainer con- 
tract, 1s required to deliver up papers 
in his possession belonging to the cli- 
ent, where necessity exisis therefor, 
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pelled in a summary proceeding to determine at 
his peril conflicting claims by delivering papers 
to one of the conflicting claimants 48 
less where a client has a pressing necessity for 
papers 1n the possession of an attorney the court 
may order the papers to be delivered over,!® or 
to allow an inspection and copy of them?9 How- 
ever, one who seeks by summary proceedings to 


Neverthe- 


on furnishing such security as the 
court deems proper, although the re- 
taining lien is thereby destroyed — 
Bloom v Irving Trust Co, 272 N Y.S. 
687, 152 Misc 60 


(5) While the court may compel 
discharged attorney to deliver up the 
clhlent’s papers or property before 
payment of his fee, on recelving bond 
or other security, notwithstanding a 
general retaining lien, 1t may not 
thus destroy charging lien on pro- 
ceeds of judgment or settlement un- 
der Judiciary L. § 475—Robinson v 
Rogers, 148 NE 647, 237 NY 467, 
reveising Robinson v Ferguson, 201 
NYS 941, 207 App Div §02, and mo- 
tion denied 148 NE 728, 287 NY. 
526 


(6) Though the court cannot com- 
pel dischargcd attorney to delivor up 
chent’s papers, etc, on security se- 
curing only his charges in particu- 
lar action, nor substitute bond for 
charging lien on proceeds of settle- 
ment of the client’s suit to redeem 
property held as securmty for loans, 
it may, to enable the client to bor- 
Tow money necessary to pay the 
amount of settlement, compel execu- 
tion of subordination agreement by 
the attorney—Robinson v Rogers, 
143 NH 647, 287 N Y. 467, reversing 
Robinson v. Ferguson, 201 N.YS 941, 
207 App Div. 802, and motion denied 
148 NB 728, 2837 NY. 5265. 


(7) Under Remington & B Code 8§ 
137, 188, an order requiring an at- 
torney to deliver instruments to cli- 
ents under the penalty of commit- 
ment for contempt upon the clients 
filing a bond for the payment of any 
attorney’s liens is properly entered 
without determining the amount of 
the attorney's fee—In re Eighth 
Ave, 144 P. 583, 82 Wash. 398. 


Papers of value to client as defend. 
ant in murder prosecution 
Attorney who had a lien for fees 
on certain papers in his possession 
which he received while employed 
by a certain client was ordered to 
deliver up for the use of such client 
any of such papers as would be of 
value to him in defense of murder 
charge against him—In re Haupt- 
mann, 277 NYS 631, 248 App Div. 
616, modifying Hauptman v Faweett, 
276 NYS. 6523, 243 App Div. 613. 


20. Pennsylvania Finance Cov. 
Charleston, C & C. R. Co, (GC. 
SC) 48 FB. 45. 
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compel an attorney to deliver over papers on which 
he claims a lien must invoke the jurisdiction of 
the proper court by proper pleading.21 At all 
events where the relation between an attorney and 
another is merely that of a hired employee rather 
than strictly that of attorney and client, such at- 
torney may be compelled to deliver up to his em- 
ployer papers which have come into the possession 
of the attorney by reason of such employment 22 
In the absence of compliance with the provisions 
of a contract, between an attorney and client, 
specifically stating the conditions under which the 
attorney shall be paid for his services, he may be 
compelled by summary proceedings to deliver up 
the client’s papers.28 


§ 159. —— To Compel Payment Over of 
Money 


a. In general 

b. Necessity for existence of relation 
c. Defenses 

d. Procedure 
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a In General 


An attorney may be compelied to pay over money, by 
summary proceedings, subject to the limitations stated 
hereunder. 


Either by virtue of the peculiar power of con- 
trol which every court has over the attorneys prac- 
ticing before it, or by reason of applicable statu- 
tory provisions conferring such power, a client 
may, by summary proceedings against his attorney, 
compel him to pay over money received for and 
be onging to the chent.24 This summary remedy 
by motion against an attorney can, however, only 
be sustained where he has actually collected the 
money and refuses to pay it over.25 Moreover 
the misconduct for which the summary proceeding 
1s authorized is the retaining of a client’s money 
without legal grounds.?6 In accordance with this 
rule some courts have expressed the view that if 
no dishonesty on the part of the attorney appears 
the summary proceeding should be dismissed, and 
the client left to his action at law.2? Similarly it 
has been held that where a client’s mght to have 


91. City of Hackensack v. Winne, 

172 A 601,116 NIEHq 87. 
Wo jurisdiction in chancery court 

A chancery court in New Jersey 
cannot take summary action against 
attorney on the client’s petition com- 
plaining that attorney refuses to sur- 
lender papers in pending certiorari 
action in the supreme court, juris- 
diction being exclusively in supreme 
court by petition—City of Hacken- 
sack v. Winne, 172 A. 601, 116 N J Haq 
87. 


22, City of Memphis v. Byrne, 9 

Tenn App 379. 
a3 In re Goode, 174 NYS. 72. 
Where payment conditioned on re- 

covery 

An attorney who neither collected 
anything nor produced any result, so 
as to comply with an understanding 
that he be paid for his services only 
in case he realized on the claims of 
the client, was compelled on sum- 
mary proceedings to deliver to the 
client papers received from her not- 
withstanding a claim to a lien there- 
on.—In re Goode, 174 N.YS 72. 


% <Ala—Roquemore v. Sovereign 
Camp W. 0. W, 146 So 619, 226 
Ala. 279 

tl—Durre v. Sturgeon, 122 N.HL 341, 
69 Ind App 500 

Minn —Charest v Bishop, 162 NW 
1068, 137 Minn 103 

N Y —Rokohl v. Atiorney at Law, 258 
N Y.S. 908, 144 Misc 66 

6 CJ. p 711 note 42—p 712 notes 43, 
44, 

“There is nothing unreasonable or 
unjust in compelling the attorney, as 
an officer of the court, to answer 
summarily as to money collected for 


his chent "—Union Bldg, etc, Assoc 
v. Soderquist, 87 N.W. 438, 484, 115 
Iowa, 695 


Basis of remedy 

(1) “The basis of the statute as 
well as of the rule at common law 1s 
found in the fact that attorneys are 
officers of the court where they prac- 
tice, forming a part of the machinery 
of the law for the administration of 
Justice and as such subject to the 
disciplinary authority of the court 
and to its orders and directions in re- 
spect to their relations to the court 
as well as to their clients "~—Charest 
v. Bishop, 162 NW. 1068, 1064, 137 
Minn. 102. 


(2) “This remedy has for its basis 
the retention of money by the attor- 
ney that justly belongs to his client.” 
—Baley v Rutherford, 151 NE 318, 
242 NY. 220, modifying 209 NYS 
791, 2138 App Div. 858, and reargu- 
mont denied 152 NE 431, 242 N.Y 
570, and motion denied 154 N.B. 618, 
243 NY. 591 
Statutory provicious declaratory of 

common law 

Statulory provisions authorising 
such summary proceedings are as- 
sumed to be declaratory of the com- 
mon law—Union Bldg, etc, Assoc. 
v. Soderquist, 87 NW 433, 115 Iowa 
695——In re H———-+, 87 NY. 521 
25. Ala—Macdonald v. State, 39 So 

257, 143 Ala. 101. 

Miss —Banks v. Cage, 2 Miss. 293. 


26. Union Bldg, ete., Assoc v. Sod- 
erquist, 87 NW 433, 115 Iowa 695 
— § CJ p 718 note 54. 

Available to same extent as against 

sheriffs 
(1) Under statutes providing for a 
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rule or order to show cause in fa- 
vor of chents where ther attorneys 
refuse on demand to pay over mon- 
ey 1n their hands, it 18 held that the 
specified form of proceeding may be 
available to the same extent as such 
rule or order is permitted against 
sheriffs—Commins v. Ross, (Ga 
App) 160 SB 678—West v. Hill & 
Adams, 99 SH. 155, 28 GaApp. 638 
—Clark v. Hilliard, 91 5.0 926, 19 
Ga App. 514 


(2) Rule or order to show cause as 
remedy against sheriffs generally see 
Sheriffs and Constables § 170 [57 C 
J. Pp 984 note 66—p 9386 note 91). 


mefusal to return money received for 
special purpose 

Where a@ client delivered to an at- 
torney employed to sue on a note se- 
cured by deed to land a sum of mon- 
ey to discharge a claim against the 
land, the attorney having failed to 
return the money on demand by 
his chent, was held to be subject 
to rule under Civ Code (1910) § 4954 
—Moore v. Garrett, 98 S.H. 112, 20 
GaApp 474. 


27. In re Pohs, 276 N.YS 914, 243 
App Div. 709—In re Messiter, 179 
NYS. 985—6 CJ. p 713 note 53. 


What is dishonesty 
False, exorbitant, and unreasonable 
charges made by an attorney consti- 
tute such dishonest, oppressive, and 
illegal conduct as will authorize sum- 
mary proceedings against him—Tate 
v. Field, 46 A. 952, 60 NJ Hq. 42, re- 
versed on other grounds 48 A. 995, 62 
NJHgq. 795. 
Hlements of good or bad faith con. 
sidered 
(1) “An attorney should not be 
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a summary order can be reasonably questioned he 
must be referred to his ordinary remedies 28 Nor 
1s the summary remedy available where there ap- 
pears to be a real issue of fact between the parties 
or a substantial defense to the procecding.2® Fur- 
ther the summary remedy is not intended to be 
employed where under all the proper pleadings 
the question at issue 1s not the dereliction of the 
attorney in wrongfully withholding the funds of 
his client but 1s the proper construction of an 
ambiguous contract 3° or where under the con- 
struction of an admitted contract the attorney 
might have a valid and just claim to the funds 
sought to be recovered.21 On the other hand 
where the attorney’s right to retain money of his 
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summary remedy to recover such money may lie 
in favor of the client ®2 In accordance with the 
rule, that summary remedies against attorncys are 
available only where they refuse to pay over 
money which they have actually collected, as in- 
dicated previously in this section it has been held 
that an attorney cannot be charged in this mode 
of proceeding for mere misfeasance,°5 or negli- 
gence.84 Nor will the remedy lie to compel the 
return of fees voluntarily paid to an attorney for 
services rendered 35 


Existence or pursuit of other remedy. The fact 
that the client has a legal remedy for the recovery 
of the money does not affect the right of the court 
to see that its own officer does not act contrary to 


client 1s based on an unconscionable contract a 


subjected to this diastic remedy, ex- 
cept in a plam case where he has 
violated his professional duty; that 
is Teally acted in bad faith If the 
matter is one of doubtful right up- 
on the part of the parties, the client 
should .. . be left to an asser- 
thon of that right in an ordinary ac- 
tion."—Gross v. Vogel, 187 NY.S 
660, 661, 196 App Div 8658 

(2) “Summary process shall not be 
transformed into a quasi judgment, 
where... bad faith sis not 
charged, but good faith conceded.” 
—Newcomb v. Krueger, 173 N.E. 246, 
248, 36 Ohio App 469 


(3) Where an attorney distributed 
money, which he received in settle- 
ment of ltigation, in apparent good 
faith and according to his under- 
standing as to its proper apportion- 
ment, @ summary proceeding by & 
dissatisfied party to compel the at- 
torney to pay a further sum to him 
out of a portion retained as fees 
was held not a proper remedy, since 
there was, at most, a muisunder- 
standing among the parties respect- 
ing the division of the money.—ZIn re 
Pohs, 276 N.YS. 914, 248 App Div. 
709. 


(4) A rule to show cause why mon- 
ey retained should not be paid over 
to client will be dismissed, where 
from the attorney's answer it 18 evi- 
dent that the attorney got money in 
good faith believing it to be no more 
than honest compensation and his 
chent will be remanded to an action 
at law—Defoy v. Dever, 17 Pa Dist 
546—Chedorska v. Moran, 43 Pa Co. 
659. 


a8. Lynde v. Lynde, 52 A. 694, 64 
NIJEq 786, 97 AmMSR, 692, 68 L 
RA 471, reversing (Ch) 50 A 659 
—§ C.J p 712 note 52 


“In all cases the client has relief 
in the ordinary trib: 1als for the de- 
termination of legal controversies, 
and, wheze his mght to have a sum- 
mary order can be reasonably ques- 


his duty 86 


tioned, he must be referred to the 
ordinary remedies "—Bailey v Ruth- 
erford, 151 NE. 218, 242 NY 220, 
modifying 209 N.YS 791, 213 Anp 
Div 3858, and reargument denied 1562 
NE 481, 242 N'Y. 570, and motion 
denied 154 NE 618, 248 NY 691 


29. Shackleford v Ford, 290 8 W. 48, 

44,172 Ark. 527. 

“In other words, if 1t 1s made to 
appear to the court that the matters 
of defense set up in the answer are 
genuine, and that a substantial issue 
of fact 19 thereby created, the par- 
ties are entitled to trial in the regu- 
lar way mn which suits between ad- 
versary parties are tried and decided 
and @ summary judgment 1s improp- 
er.”-—Shackleford v. Ford, supra. 


30. Felton v. Smith, (GaApp) 183 

SE 634, 636. 

“In other words, such a rule will 
le only where an attorney either 
seeks, in opposition to the explicit 
terms of his agreement, knowingly 
and fraudulently to withhold a sum 
not authorized thereby, or in with- 
holding such funds acts in ignorance 
or misapprehension of facts which 
his duty to his client obligates him 
to know.”—Felton v. Smith, supra. 


31. West v. Hill & Adams, 99 SE 
155, 28 Ga App 636 


32. In re Bucken, 196 N.Y.S. 769, 203 

App Div. 717. 
Testing farness of contract 

“While ordinarily the court will 
not entertain a summary proceeding 
to test the fairness of a contract, but 
w.ll rem.t the petitioner to his rem- 
edy at law . - yet this power 
unquestionably does exist in the 
court."—In re Bucken, 196 N.YS 
769, 208 App Div 717 
Services on charge of disorderly con- 

duct 

Summary proceedings were held to 
lhe to recover a fee of five hundred 
fifty dollars paid by a laborer as a 
client for legal services in connection 
with a charge of disorderly conduct, 
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However, proceeding by action on 


to which the client pleaded guilty 
and was fined ten dollars—In re 
Bucken, 196 NYS 769, 303 App Div 
717 


33. UWnanthorized compromise 

Where attorneys without any ex-~ 
press authority from their clicuts en- 
tered into a settlement with the ad- 
verse party for part of the client's 
clazm, @ summary proceeding to com- 
pel payment over of the full amount 
of the clam was not available to 
such clients for the attorneys’ mis- 
feasance but were relegated to an 
action at law in case—Lombard v. 
Whiting, 1 Miss 229 


Unauthorized form of payment 

The summary remedy for payment 
over Of money will not lle against 
an attorney where he has exceeded 
his authority by taking notes and 
other claims in satisfaction of his 
client’s debt —Banks v. Cage, 2 Miss. 
298. 


*% Weinberg v. Needleman, 234 N 
Y.S 49, 2236 AppDiv. 3, affirmed 
170 NE 167, 252 NY. 622. 


Care and skill in advancing money 

Whether an attorney advanced a 
chent’s money on a mortgage with 
due care and skull could not be sum- 
marily determined, but requized a 
trial-—-Weinberg v Needleman, 234 
NY.S. 49, 226 AppDiv. 3, affirmed 
170 NBD 167, 262 NY 622. 


33. Application of Secrest, 222 N 
Y.S. 622, 129 Miso. 798—6 CJ. p 
712 note 48 


Absence of misconduct 

Where a chent’s dismissal of her 
attorneys obviously prevented their 
performing the very services for 
which they were retained and they 
were guilty of no misconduct or un- 
ethical conduct the client could not, 
by summary proceedings, recover 
money paid to such attorneys for 
professional services —Application of 
Secrest, 222 NYS 622, 129 Misc 7938 


36 DC—Diggs v. Thurston, 39 App. 
DC. 267. 
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the part of a client for the money collected may 
be considered as a waiver of the nght to the sum- 
mary relief.87 Hence if such an action has been 
commenced, the client may first discontinue before 
proceeding summarily,88 and, if the client has 
proceeded to judgment in an ordinary action for 
money collected, it ordinarily operates as a merger 
of the relation of attorney and client into that 
of debtor and creditor and 1s a bar to the sum- 
mary proceeding for enforcement of payment 29 
Nevertheless there exists authority to the effect that 
where a client's judgment against an attorney has 
been returned unsatisfied, the fact that the client 
has pursued an action against the attorney for mon- 
ey paid to him by the client does not preclude his 
pursuit of the summary remedy to compel payment 
of the money.‘ 


Nature of remedy and consiruction of statutes 
Summary remedics of clients to compel attorneys 
to pay over money in possession of such attorneys 
are penal in character,*! and statutes granting such 
remedies must be strictly construed‘? Further 
the statutory remedy by summary proceeding 
against an attorney to compel the payment over 
of money received by him for his clicnt, 1s not 
intended as a substitute for the ordinary action 
for money had and received 48 


Jurisdiction and venue. Where the money, which 
1s sought to be recovered from an attorney by 
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summary proceedings, is received with reference 
to some proceeding in court, the court in which 
that proceeding is pending has exclusive jurisdic- 
tion to entertain the application for summary pro- 
ceedings,“4 and where a proceeding of this char- 
acter 1s instituted for breach of duty by the attor- 
ney not connected with any proceeding in court, it 
should be instituted 1n the county of his residence £5 
Nevertheless a court may require its own attorney 
to do his duty, although the transaction in question 
arose in litigation in another court4® The same 1s 
true in the case of an attorney of another court 
practicing in the court which exercises the sum- 
mary jurisdiction.47 Further a state court may 
require an attorney who resides within the ter- 
ritorial jurisdiction of the court to respond to sum- 
mary proceedings brought to compel him to pay 
over to a client money wrongfully withheld from 
him, notwithstanding the money was paid to the 
attorney 1n connection with the client’s supposed 
violation of a federal statute ,48 but it has been held 
that a state court has no jurisdiction to compel an 
attorney to pay over money collected by him under 
process of a federal court *9 Moreover it has been 
held, that in the absence of fraud or misconduct, a 
court having jurisdiction of proceedings relating 
to a dccedent’s estate cannot entertain summary 
proceedings to compel an attorney for a claim- 
ant to pay over money received from him.5? At 
all events where a particular court is given juris- 


Iowa—Union Bidg, etc, Assoc v. 
Soderquist, 87 NW 483, 115 Iowa 
695. 


87. Butchers’ Union Slaughter- 
House, etc, Co v Crescent City 
Live-Stock Landing, etc, Co, 6 So 
608, 41 LeAnn 8655—6 CJ p 715 
note 74 


38. Butchers’ Union Slaughter- 
House, etc, Co v Crescent City 
Live-Stock Landing, etc, Co, su- 
pra 


39. Windsor v. Brown, 9 A 1865, 15 
RI 1823, 2 AmSR. 892—6 CJ p 
715 note 76. 


40. Gabriel v Schillinger Fure Proof 
Cement, etc, Co, 52 NY.S. 1137, 
24 Misc. 313. 


41. Felton v Smith, (GaApp) 183 
SH 634—West v Hill & Adams, 
99 SH 155, 28 GaApp 636 

48. Ark—Davies & Davies v Pat- 
terson, 201 SW 604, 132 Ark 484 
LR«Ai1918D 825 

Ga —Commins v Ross, (App) 160 8 
EB 679—Clark v Hulhard, 91 SH 
926,19 Ga App 614 

43. Davies & Davies v. Patterson, 
201 SW 604, 182 Ark 484, LRA 
1918D 825 


7CJ.5 —64 


44. Emanuel v Cooper, 183 NW |mary proceedings since the client 


1064, 158 Iowa 5672—6 CJ p 715 
note 81 


45. Emanuel v. Cooper, supra—Un- 
ion Didz, etc, Assoc v Soderquist, 
8ST NW 433, 115 Iowa 695 


48. NJ—Lynde v Lynde, 52 A 694, 
64 NJEq 736, 97 AmSR 692, 58 
LRA. 471, reversing (Ch) 50 A 
659 

N Y—BDattersun v Osborne, 18 NY 
S$ 431 

6 CJ p 716 note 83 


47. Iuynde v Lynde, 53 A 694, 64 
NJDi 786, 97 AmSR 6923, 58 
LRA 471, reversing (Ch) 50 A 
659 


48 Muisenich v. Nelson, 181 NW 
319, 148 Minn 479 


Jurisdiction of district court of state 

Where an alien who had been ar- 
rested for failure to register under 
the federal Draft Law, in order to 
obtain his liberty employed an at- 
torney and paid him a sum of money 
but was released from custody with- 
out requiring the services of the at- 
torney who contended, on summary 
proceedings by the client to recover 
the money paid, that a district court 
of a state had no jurisdiction by sum- 
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was in custody for violation of a 
federal statute, 1t was held that the 
district court of the state had un- 
doubted jurisdiction to inquire into 
the conduct of attorneys towards 
their clients not only im respect to 
actions there pending, but also in 
respect to other legal business, no 
matter what such business may have 
been, provided the attorney resides 
in the county of the district court 
whose authority 18 appealed to— 
Misenich v Nelson, 181 N.W 3819, 148 
Minn 479, 


49. Thomas vy. Roberts, 5 Dana 
(Ky ) 189—6 CJ. p 715 note 85 


50. In re Murphy’s Estate, 101 A. 
935, 268 Pa. 38 


Money retauned as compensation 
Where there was no averment of 
fraud or misconduct, it was held, 
that an orphans’ court was without 
jurisdiction to order an attorney to 
pay over to his client, who received 
payment from the executor, a sum 
of money retained by the atturney aq 
compensation for his services 1n con- 
nection with urging claim arinst 
deceased’s estate—In re Murphy-:- 
Hstate, 101 A. 935, 258 Pa 28. 
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diction of the proceeding by statute, summary pro- 
ceedings must be instituted in accordance there- 
with,51 


The question of jurisdiction necessarily depends 
to some extent at least upon what the duties are 
which are assumed by the attorney.52 


Notwithstanding the rule that the relation of at- 
torney and client must exist in order that sum- 
mary proceedings to compel an attorney to pay 
over money shall be available, as noted in a sub- 
sequent subdivision of this section, the fact that 
there is a controversy as to whether the relation 
of client and attorney existed when the money was 
received does not deprive the court of jurisdiction 
in the summary proceeding ;5% but where in such 
a case it 1s found that the relation does not exist, 
the court may summarily proceed no further, and 
the petitioner must be left to his remedy by ac- 
tion.54 Consent cannot confer jurisdiction where 
the relationship of attorney and client does not in 
fact exist.55 


Discretion. Whether in a particular case a client 


51. Macdonald v. State, 398 So 257, 
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Ga App 158—Knight v. Rogers, 95 


7 C.J.S8. 


who seeks to recover money claimed by him in 
the hands of his attorney shall be permitted to en- 
force such claim by summary proceedings or shall 
be put to his remedy by an action at law rests 
in the sound judgment and discretion of the tnal 
court.56 


b. Necessity for Existence of Relation 


Ordinarily summary remedies to compel an attorney 
to pay over money are available only to persons sus- 
taining the relation of client to such attorney. 


In order that summary remedies to compel at- 
torney to pay over money shall be available it 
is ordinarily regarded as essential that the relation 
of attorney and client should exist between the par- 
ties in relation to the matter which 1s the ground 
for the application,5? although there exists some 
authority to the effect that the attorney-client re- 
lation need not necessarily exist between the par- 
ties to such summary proceedings.58 

Professional character of relation. Not only 
must the relation of attorney and client have ex- 
isted between the parties, but this relation must 
also have been professional in character.59 The 


of another to deposit as bal for an 


143 Ala. 101. 


52. Emanuel v_ Cooper, 
1064, 158 Iowa 572 

53% Union Bldg, etc, Assoc v. Sod- 
erquist, 87 NW 4383, 115 Iowa 696 
—State v Morgan, 456 N.W. 1070, 
80 Iowa 413. 

S54. Matter of Ney Co., 99 N.YS 
983, 114 App Div 467. 


55. In re Langslow, 60 N.E. 590, 167 
N.Y. 814 


SG Minn—Charest v. Bishop, 
NW 1063, 187 Minn 102. 

N Y—Cross v. Vogel, 187 N.Y.S 
660, 156 App Div 358~—Application 
of Secrest, 222 NY.S. 622, 139 
Misc 793. 

6 CJ p 712 note 560. 


Prudence and caution in exercise of 
power 

“It has been said that this power 
should always be exercised with 
great prudence and caution and a 
sedulous regard for the lights of the 
chent on the one hand and of the 
attorney on the other’’—Schell v 
New York, 37 NIX 957, 128 NY 67, 
68—Application of Secrest, 222 N Y. 
8 622, 628, 129 Misc 798 


Befusal not denial of legal right 
Refusal to permit a client to pro- 
ceed against an attorney by summary 
ploceeding t > compel payment over 
of money is not the denial of any 
legal right —Schell v New York, 27 
NE 9657, 128 N Y¥. 67 
57. Ga—Breen v Phillips, 149 SH 
565, 169 Ga 13—Smuith v Interna- 
tional Lawyers, 132 §8.H. 245, 365 


133 NW. 


162 


SE. 997, 22 GaApp 3808 
Ill—People v Finnegan, 182 N.H 
792, 350 Ill 109 
Mich—De Keyser v, Misner, 241 N 
W 848, 258 Mich 208 
N Y¥—Applhcation of J W Rowe Co, 
181 NYS 87, 191 AppDiv. 179. 
6 CJ p 713 note 56. 


Basis of rule 

“The rule has its basis in the right 
of an attorney except where the 1e- 
lation of attorney and client exists, 
to have his liabilities established in 
the ordinary channels of legal pro- 
cedure "—-People v Finnegan, 182 N. 
Hi 792, 798, 850 Til 109 


Acceptance of worthless paper 

The client’s acceptance of worth- 
less paper of the attorney does not 
alter the relation of attorney and cli- 
ent so as to affect his mght to pro- 
ceed against the attorney by sum- 
Mary proceedings to compel him to 
pay over moncy received from the 
client Papa v Rim, 157 NYS 1079, 
171 App Div. 796, affirmed 114 NHB 
1076, 219 N.Y 5765. 


5G. State v Carey, 187 NW. 710, 161 
Minn, 517—6 CJ p 714 note 65. 


“Conventional relation of attorney 
and client need not necessarily exist 
in order that one who has paid mon~ 
ey to an attorney for a certain pur- 
pose May compel its return in a sum~ 
mary manner’—State v. Carey, 187 
NW. 710, 151 Mann. 517. 


Bail 
An attorney who, while acting as 
such, receives the mouey or property 
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accused, may be summarily dealt 
with as an officer of the court under 
Gen St (1913) § 4956, 1f he attempts 
to deprive the true owner of his 
property —State v Carey, 187 N.W 
710, 151 Maimn 617. 
Money obtained by order procured 
frandulently 

An attorney who by fraud pro- 
cures from the coult an order by 
which he obtains money from a par- 
ty may be proceeded against sum- 
marily, even though such party 1s 
not his client-—-Wilmerdiags v Fow- 
ler, 14 Abb Pr.(N.S ) 349, modified 55 
NY 641 
Court's power to remedy breaches of 

discipline 

The court has power to make dis- 
ciplinary orders to remedy breaches 
of professional duty, independent of 
the rights of clients and others—~ 
Hess v. Conway, 142 P. 258, 92 Kan 
787—6 C.J. p 714 note 67 


69. Ala—Roquemore v. Sovereign 
Camp, W. O. W., 146 So. 619, 226 
Ala 279 

N ¥.—Application of J W. Rowe Co, 
181 NYS 87, 191 App Div. 179~— 
In re King, 161 N.Y.S. 288, 175 App 
Div. 196. 

6 CJ. p 714 note 68 


Classic rule stated 

(1) “When an attorney is employ- 
ed in a matter wholly unconnected 
with his professional character, the 
court will not interfere in a summary 
way to compel him to execute faith- 
fully the trust reposed in him But 
where the employment 1s so connect- 


7 O.Jd.8. 


courts will not, by a summary proceeding, enforce 
ordinary contractual or business obligations,®9 such 
as might be performed by an agent who 1s not an 
attorney or counselor.61 Similarly it has been held 
that the courts will not, on such application, com- 
pel an attorney to pay money in satisfaction of 
an ordinary debt6* This summary jurisdiction 
1s not confined to matters arising out of litigation, 
but extends to any case where the employment 
1s sO connected with professional character as to 
afford the presumption that that character formed 
the ground of employment by the client.63 


Adversary of client. The summary remedy to 
compel an attorney to pay over money 1s not 
available to his client’s adversary.64 


Assignee or other successor im interest. This 
proceeding being highly penal and quasi: criminal, 
it has been held that it may not be resorted to 
by an assignee of the claim,®5 or by an admunis- 
trator de bonis non, although the money const- 
tuted assets of the deceased,®6 or by a receiver for 
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the client ,67 but this disability of an assignee or 
other successor in interest has been denied,®® and 
where the relation of attorney and client has been 
created between such assignee and the attorney, 
there is of course no question as to his right to 
maintain the proceeding.69 


Credsior. The creditor of one who has made a 
transfer in trust of his stock of goods for the 
benefit of his creditors cannot proceed summarily 
against an attorney for the trustee to compel such 
attorney to pay over money received from the 
trustee out of the proceeds of the goods,70 


Guaranior of atiorney. The summary remedy 
authorized by a statute to compel an attorney to 
pay over money collected for his client may not 
be available to one who guarantees that the attor- 
ney will pay over money collected.” 


Persons procuring chents. The necessary rela- 
tion of attorney and client does not exist within 
the meaning of the rule between a collection agency 


lected —Application of J W Rowe/46@& White v. Ward, supra—é CJ. 


ed with his professional character as 
to atford a presumption that lus 
character formed the ground of his 
employment by the client, there the 
court will exercise this jurisdiction ” 
—Matter of Aitkin, 4 B & Ald 47, 
49,6 HCL 884, 106 Reprint 855 


(2) “This statement has been quot- 
ed and approved so often as to he- 
come a classic ”"—Roquemore v Sov- 
ereign Camp, W O W, 146 So. 619, 
621, 226 Ala 279. 


6. In re King, 161 N.YS 2385, 176 
App Div. 196—6 CJ. p 714 nole 69 


Improvident investment 

Where certain moneys were recov- 
ered by an attoiney for his client in 
court proceeding, but at the client’s 
request that such attorney should in- 
vest the moneys on her behalf and 
were later invested improvidently by 
him pursuant to such authority, such 
money could not be collected from 
him in @ summary proceeding —In 
re King, 181 NYS 4388, 176 App Div 
196. 


61. In re King, supra—6 CJ. p 714 
note 70. 


Collection agency 

Correspondence between an attor- 
ney of one state, conducting a col- 
lection agency in other states, where 
he was not authorized to practice 
law, and one sending @ claim for col- 
lection, to one of the collection agen- 
cy offices in a city of one of those 
states where the attorney was not 
authorized to practice law, was held 
to show that the relation of attorney 
and client did not exat, so as to au- 
thorize a summary proceeding to 
compel him to pay over money col- 


Co, 181 NYS 87, 181 AppDiv 179 


62. NJ—Koenig v. Harned, (Ch) 
13 A 236 

N Y—Matter of Neville, 75 NYS 
588, 71 App Div 102. 

6 CJ p 714 note 71. 


638. Roquemore v. Sovereign Camp, 
Ww O W, 146 So 619, 226 Ala 279 
—§ CJ. p 715 note 72. 


Money paid for use in clent’s busi- 
ness 

(1) Summary remedy les against 
attorney converting money paid him 
by a client for use in the client’s 
business which the attolney was 
employed because of his professional 
character to transact.—Roquemore v 
Sovereign Camp, W. O. W, 146 So 
619, 226 Ala 279. 


(2) Thus a summary remedy lies 
against an attorney for money at- 
torney collected for a fraternal as- 
sociation, which the association left 
with the attorney to settle a policy, 
and which the attorney converted to 
his own use—Roquemore v Sover- 
eign Camp, W. O. W., supra. 


@& Husband pasylug money to st- 


torney 

Notwithstanding an attorney for a 
wife suing for divorce received mon- 
ey from her husband, no relation of 
attorney and client existed between 
such attorney and the husband so as 
to justify his recovery of such funds 
by summary proceedings against the 
attorney —People v. Finnegan, 183 N. 
BH. 792, 360 DL 109. 


6S. White v. Ward, 47 So 166, 157 
Ala. 345, 18 LRA.(N.S ) 568—6 C 
J. p 713 note 60. 
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P 718 note 61 


67. Newcomb v. Krueger, 173 NE. 
246, 86 Ohio App 469 


68. Schell v New York, 27 NE 957, 
128 N.Y 67-6 CJ p 7138 note 62 


69. In re Lahm, 167 NYS 217, 179 
App Div 767, affirmed 119 NE. 
1062, 228 NY. 678—6 CJ. p 714 
note 63. 

Asmgnment pending action 
The relation of attorney and cli- 

ent, entitling client to summary pro- 

ceeding under Judiciary L § 476, for 
collection by attorney, was held to 
exist between one to whom a claim 
was assigned, pending an action 
thereon, and the attorney, then pros- 
ecuting and continuing to prosecute 

it—In re Lahm, 167 NYS 217, 178 

App Div. 757, affirmed 119 NHL 10652, 

223 N.Y. 573 


7O. In re Schwartzberg, 239 N Y.S. 

518, 228 App Div 174. 
71. Surety company 

Company which guaranteed that a 
certain lawyer would turn over mon- 
eys collected, on account of such law- 
yer’s fanlure to pay over a collection 
to a collecting agency or to the own- 
er of an account, whereby the com- 
pany was cast in judgment, was not 
entitled to invoke against such law- 
yer Vernon’s Sayles Civ St Annot. 
(1914) art 832, providing that an at- 
torney who fails to pay over money 
mey be procecded against on mo- 
tion of the party injured or of his 
attorney, since the company was nel- 
ther the client nor his legal repre- 
sentative or assign—United States 
Widelity & Guaranty Co v Huffmas- 
ter, (Tex Civ App) 204 S.W. 337. 
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which procured clients to forward claims to attor- 
neys for collection so as to entitle such agency to 
a summary remedy against such attorneys to com- 
pel them to pay over money."4 


Associate atiorneys. ‘The relation of attorney 
and chent does not exist between attorneys as- 
sociated in the conduct of litigation so as to justify 
a summary proceeding to enforce a division of fees 
or costs.78 Nor may a client require one attorney 
to pay Over money collected, and retained by, an- 
other attorney who has been employed with the 
client’s consent.74 


One who has ceased to be an attorney. One who 
has been an attorney remains liable to the summary 
jurisdiction of the courts for his conduct while he 
was an attorney, although he may have been dis- 
barred or may have taken his name off the rolls and 
ceased to be an attorney at the time the jurisdic- 
tion of the court is exercised against him 75 


c. Defenses 


Defenses available to attorneys In ordinary actions 
at law are available to them also in summary proceed- 
Ings to compel payment over of money 

Being a mere substitute for the ordinary action 
at law, a summary proceeding 1s subject to all the 
defenses which might be made to an ordinary ac- 
tion in regard to the same matter.76 Thus an 
attorney may plead as a defense that he did not 
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receive or collect the money demanded,’? or that 
it had been garnished in his hands by a creditor of 
the client.78 Pleas of set-off in an action are 
also available to the attorney.’79 On the other hand 
the assertion of a lien by the attorney,®° or the 
refusal of the client to give a receipt8! has been 
held to be no answer to a summary application to 
compel the payment of such money. 


Limitations and laches The special proceed- 
ing 1s intended to take the place of, and afiord a 
more sure and speedy remedy than, the ordinary 
action at law, and it 1s barred by the statute of 
limitations 1f the action at law 1s barred.83 On 
the othcr hand the right to pursue the summary 
proceedings will not be barred by laches where 
it does not appear that the party entitled to en- 
force such proceedings was guilty of an unreason- 
able delay 8° 


d. Precedure 


(1) In general 

(2) Nature and form of proceedings; 
application and traverse 

(3) Hearing, determination and relief 

(4) Judgment or order, costs 


(1) In General 


Summary remedies to compel an attorney to pay 
over money must be invoked in the proceeding wherein 


72. Smith v International Lawyers, 
132 SE 245, 85 Ga App 168. 


73. Haden v. Lovett, 65 SE 853, 133 
Ga 388, 18 Ann Cas. 114—6 CJ p 
714 note 64. 


74 Attorney in another state 

An attorney who has obtained a 
judgment in favor of a client and 
employs an attorney in another juris- 
diction to enforce the judgment on 
assets theze located, cannot be held 
accountable to the client in sum- 
mary proczeding for fee retained by 
other attorney employed by clent’s 
authority to collect the judgment— 
Bailey v. Rutherford, 151 NH 218, 
242 NY. 220, modifying 209 N Y.S 
791, 218 AppDiv 85S, reargument 
denied 152 NE 431, 242 NY. 570, and 
motion denied 154 NH 618, 248 NY 
591. 
75. Matter of Burnham, 109 N.YS 

988, 58 Mise 576. 


76. Union Bldg, etc., Assoc v. Sod- 
erquist, 87 NW 488, 115 Iowa 695 
—§ CJ. p 716 note 99. 


Defenses available in assumpsit 

In summary statutory proceedings 
to compel an attorney to pay over to 
his client money collected for him 
every defense is open to the attor- 
ney which would be open to him m 
an equitable action of assumpsit 


against bhim—Bush v Bumgardner, 
102 So 629, 212 Ala 456 


Faying money into court 

It 18 not necessary to pay the mon- 
ey into court as preliminary to the 
allowance of a defense on the merits 
—White v Ward, 47 So 166, 157 Ala 
$45, 18 LRA(NS) 6568, overruling 
Macdonald v. State, 39 So 257, 1438 
Ala. 101, 


77. Macdonald v, State, 39 So. 257, 
148 Ala 101. 


stoppel to plead such defense 

Where an attorney assumed con- 
trol over money payable to his client 
under a judgment, but, instead of 
taking the money into his possession, 
directed the actual custodian of the 
fund to pay it to a third person for 
the client's benefit, he cannot claim, 
im opposition to a summary proceed- 
ing to compel him to pay over such 
money, that he did not receive i1t.— 
Kent v. Rockwell, 84 NY.S. 1041, 
89 Hun 88. 


7& Bwing v. Freeman, 30 SE 637, 
103 Ga 811 

798. Ala—Bush v. Bumgardner, 102 
So 629, 212 Ala 456 

Iowa-—-Union EPldg, etc, Ass'n v¥ 
Sodezquist, 87 N.W. 488, 115 Iowa 
695 

6 CJ. p 716 note 99 [a]. 
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Available under general issue 

Plea of payment and satisfaction 
as set-off 1s available to attorney un- 
der general issue In summary pro- 
ceeding by client against attorney — 
Bush v. Bumgardner, 102 So 629, 
213 Ala 456 


80. Matter of Fincke, 6 Daly (N Y ) 
111—Gullespie v. Mulholland, 33 N 
YS 38, 12 Mise. 40. 


81. Longworth v. Handy, 2 Disn 
(Ohio) 75—6 CJ p 716 note 6 


83. People v Brotherson, 36 Barb 
(N'Y.) 662—Van Tassel v. Van 
Tassel, 31 Barb (N.Y.) 439 


83. Knowledge of legality of con- 
tract not appearing 

Where plaintiff's decedent had paid 
fees under a contingent contract with 
her attorneys to procure a divorce, 
which was illegal as against public 
policy, that she had made no at- 
tempt to secure restoration of the 
money paid, during the three years 
she lived thereafter, did not show 
that the claim was so stale as to bar 
Summary proceedings by her person- 
al representatives against the at- 
torneys to procure such restoration 
where it did not appear that she 
knew that the contract was illegal 
—In re Sylvester’s Estate, 192 NW. 
442, 195 Iowa 1329, 30 ALR. 180. 


7 C.J.5. 


alleged misconduct occurred. Demand for the money Is 
a condition precedent but security, In the absence of 
statute requiring it, is not a condition precedent. The 
client and the withholding attorney or attorneys are 
proper and necessary parties, and so, too, are the per- 
sons holding liens on the fund in the attorney's hands. 

The summary power of the court must be in- 
voked by application in the action in which the 
alleged misconduct was committed, and not in an 
action against the attorney to recover for such 
misconduct ,84 but the papers should not be entitled 
in the action, the application being dehors the ac- 
tion and in no sense a step or proceeding in the 
action, 85 


Money collected by an attorney for his client 
must be demanded before the client can move for 
an attachment for its nonpayment.86 The proper 
demand is for the gross sum collected by, and in 
the hands of, the attorney, although he 1s entitled 
on a settlement to retain a part as compensation.87 


Unless required by statute no security is neces- 
sary before commencing summary proceedings §% 


Parties. In accordance with the rule, stated 
earlier in this section, that an attorney and client 
relationship must exist before summary proceed- 
ings to compel an attorney to pay over money shall 
be available, the client is a necessary party to such 
proceedings®9 and they cannot be maintamed by 
one other than a client9® Moreover the client is 
a proper party petitioner notwithstanding the mon- 


& Giangier v Hughes, 3 NYS |; 89. 
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Mich —De Keyser v Misner, 241 
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ey in question has been furnished by a third per- 
son at the request of such client.{1 Where a single 
member of a firm of attorneys is summarily pro- 
ceeded against for moneys belonging to a client, 
the other members of the firm are proper,9? but 
not necessary,®® parties. Persons holding liens up- 
on the fund in the attorney’s hands are, however, 
necessary parties.?4 


Jomder of parties. Where an attorney has col- 
lected separate claims belonging to different per- 
sons, they cannot unite in one summary proceeding 
against him.95 


(2) Nature and Form of Proceedings; Ap- 
plication and Traverse 


The nature and form of the proceedings to compel 
an attorney to pay over money to his client, including 
the application, answer and traverse, may be and usual- 
ly are regulated by statute 


The summary proceedings provided for by stat- 
ute are held to be special statutory proceedings, as 
distinguished from ordinary common-law actions 
or ordinary civil actions under a code of civil pro- 
cedure.26 However, the summary proceedings au- 
thorized by statute are distinguishable from crim- 
inal procecdings.9? 


The particular form of summary proceeding 
whereby a client may compel his attorney to pay 
over money of the client 1s generally regulated by 
statutc, and 1t may be attachment for contempt,98 


stance and request and for his bene- 


828, 56 N ¥ Super 346 


85. Hess v. Joseph, 30 N Y¥ Super 
609 


86. Roquemore v Sovereign Camp, 
WwW O W, 146 So 619, 226 Ala 
279—6 CJ p 716 note 96. 


Money left with attorney to pay 
poly 

Fraternal association’s right to 
summary remedy against an attor- 
ney for converting to his own use 
money left with him by the associa- 
tion to pay a policy did not accrue 
until association’s demand therefor 
and attorney's refusal —Roquemore 
v. Sovere:gn Camp, W O. W., 146 So 
619, 226 Ala 279 


Delay not constituting laches 

Cliont's delay in making a de- 
mand on its attorney for money col- 
lected, actively caused by attorney’s 
conduct, was held not laches so as 
to prevent summary remedy —Roque- 
more v. Sovereign Camp, W O W, 
146 So. 619, 326 Ala 379 


SY. Macdonald v State, 39 So 357, 
143 Ala 161 


8% Union Bldg, etc, Assoc v. Sod- 
erquist, 87 N.W 433, 115 Iowa 6965. 


NW 848, 258 Mich 208 
Miss —Drown v. Pool, 90 So 179, 127 
Miss 488. 


90. De Keyzer v Musner, 241 NW 
848, 268 Mich 208 


Wife of client 

Where ae father, as administrator 
of an infant son, employed an at- 
torney, who recovered damages for 
the wrongful death of the son, and 
paid to such administrator fifty per 
cent, in accoidance with the agree- 
ment, the wife of the administrator 
could not maintain @ summary pro- 
cecding against the attorney to com- 
pel him to pay her a share of the 
recovery as next of kin, where the 
relauionship of attorney and client 
did not exist between them, and the 
wife disclaimed that she employod 
the attorney —Application of Fellin- 
ni, 185 N Y¥.S. 330, 194 App Div 449 


91. Charest v Bishop, 162 N.W. 
1063, 187 Minn. 103. 


Money paid by daughter of chent 
Where the money sought to be 
recovered by summary proceedings 
had been paid to the attorney by 
the daughter of the client at his in- 
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fit, 1t was held that the client could 
properly maintam the proceedings 
to require the attorney to return 
Such money to the real owner, the 
Gaushter of the client—Charest v 
Bishop, 162 N W. 1063, 187 Minn 102 
98. Nodine v Hannum, 1 Alaska 
802 


9% Matter of Wolf, 4 NYS 239, 
51 Hun 407. 


94%. Matter of Forster, 1 NYS 619, 
49 Hun 114—6 CJ p 716 note 11. 


96. Matter of Forster, supra 


86 Davies & Davies v Patterson, 
201 SW. 604, 188 Ark 484, LRA 
1918D 825—6 CJ. p 717 note 26. 


“Sut” under code of procedure 

A. client’s statutory proceeding by 
rule against an attorney to compel 
him to pay over money in his pos- 
session 18 held to be a ‘suit” within 
the meaning of a general code gov- 
erning procedure —Commins v_ Ross, 
(Ga App ) 160 SH 679—Clark v Hul- 
lard, 91 SH 926, 19 GaApp 614. 


$7. Communs v. Ross, (Ga App.) 160 
SE 679. 


98& Heffren v Jayne, 39 Ind 463, 13 
Am R. 281—6 C.J. p 716 note 90. 
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disbarment,99 or execution against the property. 


Moreover the proceeding may be begun by afi- 
davit or petition and order to show cause.? 


Applications for summary remedies to compel 
attorneys to pay over money are governed by lib- 
eral rules as regards form, requisites and suffi- 
Accordingly technical precision and ac- 
curacy in pleading is not required in summary stat- 
utory proceedings by a client against an attorney 
to compel him to pay over money belonging to the 


ciency.? 


client.4 


The petition should be signed and verified by the 


69. Jeffries v. Laurie, (CCMo) 23 
FE 786—6 C.J. p 716 note 91 

Disbarment generally see supra §§ 
1741. 


1. Smith v. Bush, 68 Ge 121. 


@ Mauigille v. Leonard, 92 NYS 656, 
102 App Div. 867, affirmed 74 NE 
1120, 181 N.Y 658—6 CJ. p 716 
note 93. 


&% Bush v. Bumgardner, 102 So 629, 
212 Ala. 456 


Applications held sufficient or not 
demurrable 

(1) Pleading of client against at- 
torney, although bearmmg many of 
the earmarks of a declaration in as- 
sumpsit, was nevertheless held to be 
@ substantial compliance with Code 
(1906) § 225, as a summaiy motion 
against the attorney to pay over 
money collected for client —Spivey 
v Rodgers, 75 So. 444, 114 Miss 639. 


(2) A petition in a proceeding 
against an attorney for withholding 
money collected on petitioner’s claim, 
asking an order to require payment 
over to petitioner, showing that he 
had used attorney's check, without 
acceding to his demand for a larger 
fee, was not demurrable as showing 
on its face a complete accord and 
satisfaction—Alfred Struck Co  v. 
Shcer, 97 SH 455, 28 GaApp 62 


(8) Where a petition by a client 
for a rule against attorneys alleg- 
ed that they were employed by peti- 
tioners to collect a certain claim, 
that there was an award thereon, ex- 
ecution issued, collection of money 
on account thereof, and the attorneys 
satisfied the execution of record 
without authority from petitioners 
to settle for less than the full 
amount of the execution and cost, 
and that such attorneys refused on 
request to account for any collection, 
it was held that the petiton was 
sufficient in law and not demurrable 
—Commins v. Ross, (GaApp) 160 
SH 679 


(4) Petition by a client for a mon- 
ey rule against attorneys was held 
not generally demurrable as showing 
@ mere controversy over the proper 
amount of fees deductible from col- 
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petitioners themselves, when this is possible 5 


A traverse of an attorney's answer to a money 
rule may be filed at any time before the rule 1s 


(3) Hearing, Determination and Relief 


General rules govern questions relating to hearing, 
determination and relief in summary proceedings to com- 
pel the payment over of money. 

As 1n the case of motions generally, applications 
for summary remedies against attorneys to compel 


them to pay over money should ordinarily be heard 


by the court.’ 


lection or over disputed mghts and 
credits, so as to require remand of 
petitioner to his ordinary remedies 
at law, where the petition alleged 
that the attorneys collected a stat- 
ed sum for petitioner, that their 
fees had been fixed at a stated 
amount, and that the attorneys re- 
fused petitioner’s demand to pay over 
the difference between the stated 
amount collected and the stated fees 
fixed —Felton v. Smith, (Ga App ) 188 
SE 634. 


(6) Petition by a client for a mon- 
ey rule against attorneys was held 
not demurrable because of a showing 
that moneys collected were actually 
paid over in another state, wherein 
most of lhtigation resulting in the 
collection of moneys was had, where 
the petition alleged that the moneys 
in question were being held in state 
and county of suit and that part of 
the litigation incident to their col- 
lection was prosecuted in county of 
suit—Felton v Smith, supra. 


Applhoations held insuficient 

(1) A petition against an attorney 
for a rule to pay money to the pur- 
chaser of an execution which had 
been collected by the attorney prior 
to such purchase, is demurrable, 
where it shows that the relation of 
attorney and client did not exist at 
the time of the collection —Knight 
v. Rogers, 96 SH 997, 22 Ga App. 
308. 


(2) A petition alleging that a col- 
lection agency procured clients to 
forward claims to attorneys for col- 
lection was held not to show the 
relation of attorney and client au- 
thorising a rule against attorney for 
payment—Smith v § International 
Lawyers, 1832 SH 245, 85 Ga App. 158 


Amendments 

(1) Where a client’s original peti- 
tion for rule nisi against attorneys 
alleged that attorneys had collected 
a stated amount and wrongfully 
withheld, after demand, stated 
amount remaining after allowance of 
specified ‘obligated’ fee, an amend- 
ment alleging an agreement that 
amount of fee be fixed by client and 
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Under particular staiutes author- 


that client had actually fixed such 
fee by subsequent agreement with 
the attorneys was held not objection- 
able as introducing new contract and 
new cause of action—Felton  v. 
Smith, (Ga App) 1883 SE 634 


(2) Moreover an amendment to a 
client’s petiton for a money rule 
against attorneys was held not ob- 
jectionable because alleging that only 
one of two attorneys who coniposed 
law partnership agreed to fix the fee 
of associates at a specified maximum, 
in view of allegations showing that 
the attorney was acting for the part- 
nership in entermg the agreement 
and that the other partner was pres- 
ent and participated in the alleged 
agreement—Felton v Smith, supra 


(3) On the other hand in a sum- 
mary proceeding under Cv Code 
(1910) §$ 4954, 5846, 5347, to compel 
an attorney to pay over money 
wrongfully withheld from his client, 
if was not error to refuse to allow 
movant to amend her petition so as 
to add to or vary by parol the terms 
of an unambiguous written contract 
under which defendant claimed the 
funds —West v Hill & Adams, 99 8. 
E 155, 38 Ga App 636 


4 Bush v. Bumgardner, 102 So 629, 
213 Ala 456. 
meason for rule 
The object of such statutory pro- 
ceedings 18 In some measure to divest 
them of the forms and technicalities 
which incumber the common-law ac~ 
tion and to substitute in its place a 
less formal and more expeditious 
remedy —Bush v. Bumgardner, 102 
So 629, 212 Ala 456 


8. Matter of Curtis, 64 NYS 691, 
3 App Div. 484—6 CJ p 716 note 


6 Lane Vv Brinson, 78 S.E 725, 12 
Ga App 760. 


Shackleford v. Ford, 290 SW. 43, 
172 Ark. 527. 


Proper submission to court 

On conflicting evidence client’s pro- 
ceeding for summary judgment 
against attorney was properly sub- 
mitted to the court sitting as jury.— 


7. 


7 C.J.8. 


izing summary proceedings against attorneys to 
compel them to pay over money in their posses- 
sion, it 1s held that proceedings by way of rule 
may be heard and disposed of at the term to which 


the rule 1s made returnable.® 


Evidence or proof. In summary proceedings by 
a client to compel his attorney to pay over money 
claimed by the client on the imtroduction of evi- 
dence that the money in question came into the 
hands of the attorney, he has the burden of ac- 


counting for such funds.® 


The evidence on the hearing must be such as is 


Shackleford v. Ford, 390 SW. 43, 172 
Ark 637 
Wonclugzions of court and verdict 

(1) In proceedings by a chent for 
summary judgment against attorneys 
for money collected, on evidence giv- 
en ore tenus, the judge’s conclusions 
correspond to the verdict of a jury — 
Wilson v Monette, 139 So 264, 224 
Ala 106 


(2) In a particular case a verdict 
for client on the theory that defend- 
ant-attorney withheld money collect- 
ed from chent’s debtor was held to 
be uneuthorised under the evidence 
—Stanfield v Gramling, Spalding & 
Collngsworth, 1665 SE 776, 45 Ga 
App 665. 


(3) On the other hand where in a 
rule to require an attorney to pay 
over certain moncy collected on a 
note forwaided to such attorney by 
# client and on the trial all the evi- 
dence showed that such attorney’s 
answer was false, a verdict finding 
the answer to be false was held to 
be a necessary result of the evidence 
—Wright v Schofield, 17 SH 929, 92 
Ga 5637. 


®. Sereven O11 Mill v Guyton, 162 
SI 920, 44 GaApp. 820 


Beinstatement of rule 

(1) Where the court at the firat 
term hears and discharges a rule 
against an atlorney upon veilfied and 
untraversed answer, movant cannot 
file a traverse and demand that rule 
be reinstated—Screven O11 Mull v. 
Guyton, 162 SH 920, 44 GaApp 820 


(2) At all events the refusal of the 
trial court to reinstate the rule un- 
der the circumstances of a particular 
case was held not to be an abuse of 
discretion, assuming that the matter 
was within its discrction —Screven 
Ol] Mill v Guyton, supra. 

9. Answer by attorney 

An answer filed by an attorney 
setting up affirmitive matter, does 
mot cast any additional burden on 
the complainant—State v. Morgan, 
45 NW. 1070, 80 Iowa 413. 

Debtor's payment to attorney 

(1) Where a debtor testified he 

raid a claim to defendant-attorney, 
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admissible in civil actions;19 hence ex parte affii- 
davits are inadmussible.1!1 The answer of an at- 
torney to a rule against him for money collected 
is not evidence for him except so far as it is re- 


sponsive to the rule.12 


the findings of 


The evidence on hearings of applications for 
summary remedies to compel attorneys to pay over 
money, may be regarded as sufficient to support 


the trial court, provided that on 


appeal the court cannot say that such findings are 


clearly and palpably, or manifestly, against the 


evidence.18 


retained to collect such claim, de- 
fendant had the burden to account 
for the proceeds to plamntff-client — 
Stanfield v Gramling, Spalding & 
Collngsworth, 165 SH. 776, 45 Ga. 
App 665 

(2) However, where the attorney 
on his own behalf testified that he 
paid over the amount received to his 
client and introduced documentary 
evidence in support of such testi- 
mony, and no evidence in rebuttal 
was offered by the client, it was held 
that the burden on the attorney was 
sustained —Stanfleld vw § Grambng, 
Spalding & Collingsworth, supre 
10. Union Bldg, etc, Assoc. v Sod- 

erquist, 87 NW 4383, 115 Iowa 695 

—6 CJ p 717 note 13 


Evidence admismble 

(1) In summary proceeding against 
atlorney under Code (1923) §§$ 10267, 
10368, an atlorney was pioperly per- 
mitted to show legal services ren- 
dcred a decedent as client and to 
prove the reasonable value of such 
se1vices—Bush v Bumgardner, 103 
So 639, 212 Ala 456 


(2) Similarly itn summary pro- 
ceedings against an attorney under 
such statute 1t was held that the at- 
torney was proporly pcrmittcd to tos- 
tify that a certain morigage was not 
included in an item paid to plaintiff, 
and that a stated balance included in- 
terest up to the time of a partial 
settlement—Bush v. Bumgardner, 
supra 
11. Union Bldg, etc, Assoc V 

Soderquist, 87 NW 4338, 115 Iowa 

695 
19. Foster v Reid, 58 Ga 221 
Admissions by failure fo reply 

The averments of the answer are 
not to be regarded as admitted be- 
cause no reply was Sled thereto— 
State v Morgan, 45 NW. 1070, 80 
Iowa 413 
13. Charest v_ Bishop, 

1068, 1387 Mann 102. 
Hividence suficient 

(1) In a client’s proceeding to com- 
pel his attorney to pay over money 
received by him the evidence was 
held to sustain a district court’s find- 
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ing that the money had been received 
to obtain bail, and not as payment 
of attorney’s services.—Charest v. 
Bishop, 162 NW. 1068, 187 Minn 102 


(2) Evidence was held to warrant 
@® finding that an attoiney owed his 
client nothing on account of money 
collected by the attorney on mort- 
gages belonging to the client —Bush 
v Bumgardner, 102 So 629, 212 Ala. 
456. 


(3) In summary proceedings 
egainst an attorney, evidence was 
held to support a finding that the 
attorney had certain moneys, the 
property of client, in his possession 
—Gerlich v Richter, 238 NW. 640, 
184 Minn 346 


(4) Evidence was held to be suffi- 
eclent to show that an attorney 
wrongfully and in bad faith kept 
nine hundred fifty-nine dollars and 
seventy-one cents of his client’s 
moneys and attempted to justify his 
conduct by crediting the amount up- 
oD services when client owed him 
only thirty-five dollars, so that the 
trial court was justified in disposing 
of the matter summarily —Leming- 
ton Building & Loan Ass’n v Wed- 
dell, 174 A 673, 115 PaSuper 114 


Zividence insufficient 

(1) Evidence, on a petition for an 
order directing an attorney to pay 
over money to a former clent, that 
money was received by the attorney 
from a sale of stock belonging to two 
individuals, and paid over by the at- 
torney to one of those individuals, 
who claimed it under an oral agree- 
ment with the other, was held not 
to show such bad faith by the attor- 
ney, a8 would entutle petitioner to the 
relief sought—Gross v Vogel, 187 
NYS 660, 196 App Div. 858. 


(2) In proceedings, by a client who 
recovered judgment, to compel his 
attorney to turn over half the pro- 
ceeds thereof, the evidence was held 
to be insufficient to show that the 
attorney discharged his duty to his 
client when the attorney paid over, 
to the clent’s assignee and his own 
clerk, the client’s half of the judg- 
ment, or that the attorney could re- 
lieve himself of lability for not tak- 
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Reference. The court may direct a reference to 
hear and report on the questions arising on a sum- 
mary application to compel an attorney to pay 
over money collected,14 such as the value of the 
attorney’s services,15 the amount due to the client,16 
and the character of the employment.17 On the 
other hand where the matter im dispute can be de- 
cided readily and properly by the court, there is 
no occasion for a reference.18 On motion to re- 
quire an attorney to prosecute an action, an order 
of reference to determine the amount to which the 
attorney 1s entitled as fees should not be made, 
this matter being properly the subject of a separate 
motion.19 In a proceeding of this character the 
court must determine the controversy, and it may 
order a reference only for the purpose of assist- 
ance to itself in that regard. It cannot shift the 
whole matter to a referee.29 If a reference 1s or- 
dered the matter must come back to the court on 
the report of the referee for final determination, 
and the report may be adopted or disregarded and 
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a different decision made on the facts.?! 


Matters dctermmable and reef awarded. Re- 
lief to which a client 1s clearly shown to be entitled 
will be granted to him,?2 but, 1f his mght 1s not 
manifest, his complaint will be dismissed without 
prejudice to his right to prosecute his claim 1n the 
ordinary way“8 Further m the summary mode 
of proceeding a client 1s not entitled to relief 
requiring that an attorney shall pay over more 
than the sum actually collected*4 Accordingly he 
cannot be made liable for failing through negll- 
gence or other cause to recover judgment for the 
full amount due to his client.25 


In a summary proceeding the court has the pow- 
er to adjust any set-off which an attorney may have 
on account of fees or other charges due to him in 
connection with the proceeding in which he re- 
ceived the money in question, or as the result of 
any other services for which he has a lien on money 
of his clhent coming into his hands*® This power 


ing steps to see that the interests of 
his chent were protected—In re 
Driscoll, 161 NYS 873, 175 App Div 
875. 

(3) In a clent’s proceedings 
against an attorney the evidence was 
held not to make out a case of the 
attorney’s having received money for 
which a summary judgment may be 
recovered —State v. Rogers, 191 8 W. 
125, 186 Tenn 578 


34 In re Von Polheim, 162 NYS 
498, 175 App Div. 819—6 CJ. p T17 
note 18. 


15. Matter of Ernst, 66 N.YS 620, 
54 App Div 3638—Matter of Keen, 
79 N.YS 857, 89 Mase $74—6 CJ. 
yp 717 note 19 


16. Matter of Raby, 51 NYS 6552, 
29 App Div 2265. 


17. In re Hammann, 75 NYS. 775, 
87 Mise 417 


18. Matter of Borkstrom, 71 NYS 
451, 68 AppDiv. 7, affirmed 61 N. 
BD 1127, 1468 NY 6398—Waterbury 
v Eldridge, 6 NYS 3824—6 CJ. p 
717 note 22. 


19. Luikert v Luikert, 92 NYS 97, 
102 App Div. 63 


20. Carter v Spooner, 
605, 118 App Div 842 


Reference to committee of bar 

In summary proceedings against 
an attorney referred by the court to 
a committee of the bar, such commit- 
tee is simply a body created by the 
court to assist it in the invesiiga- 
tion, and the court cannot delegate 
any of its own powers to such com- 
mittee, and cannot empower it to 
compel the attendance of parties or 


103 NYS 


witnesses, nor to administer an oath 
to those who do appear bcfore it, and 
the report of such committee can 
never be used as the basis of an or- 
der against the attorney either for 
the payment of money or for his dis- 
cipline, but its only proper use 18 as 
@ report of a preliminary investiga- 
tion made to determine if the matter 
calls for a hearing before the court 
—Peirce v Palmer, 77 A. 201, 31 R 
I. 482, Ann Cas 1912B 181. 
gal. Cartier v. Spooner, 108 NYS 
505, 118 AppDiv 842—Jones  v. 
Gilbert, 102 N'Y.S. 983, 117 App. 
Div. 775 
Hearlnug of report 
Where, upon the return of an or- 
der requiring an attorney to show 
cause why he should not be punished 
as for a contempt because of his 
failure to pay over to his client mon- 
eys collected for him, a reference 1s 
ordered, the court may, upon the 
coming in of the report, appoint a 
day for the hearing thereon, and d- 
rect that an attachment issue against 
the attorney, returnable upon the 
day of the hearing, for the purpose of 
securing his presence thereon —Mat- 
ter of Steinert, 24 Hun (N Y.) 246. 


22. Peirce v. Palmer, 77 A 201, 31 
RI 483, Ann Cas1912B 181 


23. West v Hill & Adams, 99 SE 
155, 24 GaApp 686—6 C.J. p 717 
note 28 

Dismissal not improper 
In summary proceedings under Civ 

Code (1910) §§ 4954, 5346, 6347, to 

compel an attorney to pay over mon- 

ey wrongfully withheld from his 
chent, where there was no issue for 
determination by the jury whereby 
the attorney could be held lable un- 
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der the requested rule unless the 
contract relied on by the attorney 
should be construed adversely to the 
attorney’s reasonable contention, it 
was not error to dismiss without 
prejudice to the mght to sue in any 
court having jurisdiction—West v. 
Hill & Adams, 99 SE 1565, 33 Ga. 
App 636. 
24. Ga—Langmade v Glenn, 57 Ga. 
525 
N.Y —In re McIntosh, 112 NYS 618. 
Tex—Croft v Hicks, 26 Tex. 383. 
6 CJ p 718 note 30 


Allowance of interest 

Where a judgment recovered for a 
client by a firm of attorneys is paid 
to one member of the firm who ap- 
propriates the proceeds to his own 
use, and the amount which the client 
owes the firm for legal services is 
disputed, the order finding’ the 
amount due the client and directing 
its payment should allow interest 
only from the commencement of the 
proceodings —Matter of Wolf, 4 N Y. 
S 239, 51 Hun 407. 


25. Croft v Hicks, 26 Tex. 383 


2@. Emanuel v Cooper, 1383 NW. 
1064, 153 Iowa 572—6 CJ. p 717 
note 16 


Duscharzed attorney 

Refusing in summary proceedings 
to require atiorney, discharged from 
plaintifi's employment, to return 
money paid for services by a third 
person and not a party to the main 
proceedings, was not error where it 
appeared that the money sought to 
be recovered had been paid for serv- 
1ces which had been rendered up to 
the time the attorney was discharged 
—Seibert v, Seibert, 243 N.W. 59, 186 
Minn. 274. 


7 C.J.S. 


will not be exercised, however, where the attorney 
offered no evidence as to the value of his services 27 


(4) Judgment or Order; Costs 


The determination of summary proceedings to com- 
pel an attorney to pay over money should be by order 
rather than by formal judgment. 

Since, as noted in a previous subdivision of this 
section, summary proceedings to compel an attorney 
to pay over money are special proceedings rather 
than an action, no formal judgment can be entered 
thereon,28 but on a proper showing an order may 
be made.29 Under a statute providing that if an 
attorney shall retain in his hands money received 
for a client after bemg ordered by the court to 
pay over such money, he shall be stricken from the 
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list of attorneys, it was not improper for a courr 
in Summary proceedings brought against an attor- 
ney to enter an order reciting that on his failure 
to pay a certain sum within a designated time his 
name should be stricken from the roll of attor- 
neys.29 An order requring an attorney to pay 
over money in his hands to petitioner in particular 
summary proceedings is improper while a pending 
petition by the client to have such money paid to 
another remains undetermined.$! 


Cosis. As between an attorney and his client in 
summary proceedings to compel the attorney to 
pay over certain money, the attorney should not 
be charged with costs when he has been successful 
in the main question involved in the proceedings.®? 


V. COMPENSATION OF ATTORNEY 


§ 160. Right to Compensation in General 


In thia country an attorney Is entitled to compen- 
sation for legal services unless they were rendered under 
circumstances showing he did not Intend to charge for 
them 


Although under the common law, as enforced 


in England and some parts of Canada, counselors, 
advocates, and barristers, as distinguished from 


27. Emanuel v Cooper, 1383 NW ,320. 


On entry of rule absolute 


attorneys, conveyancers, and special pleaders be- 
low the bar, had no nght to charge and enforce 
the payment of compensation for their services,3% 
in the United States members of all branches of 
the legal profession are entitled to fair compensa- 
tion for services rendered on a contract express 
or implied,84 and they can enforce this right by 
action.85 Even in jurisdictions where it was held 


tended 1n summary proceedings that 


1064, 153 Iowa 572 


an. Cartier v Spooner, 
505, 118 App Div 342 


Imposition of fine 

Provision of Code (1931) 30-2-13, 
go far as providing that an attorney 
who fails to pay over money collect- 
ed shall be deemed guilty of a muis- 
demeanor and fined, etc, presupposes 
an indictment and conviction, so that 
such fine cannot be imposed in a 
summary proceeding against the at- 
torney -—Hall v Eary, 170 S.E. 904, 
114 WVa 82 


29. Peirce v Palmer, 77 A 201, 31 
RI 432, Ann Cas 1912B 181 


Final dete:mination of attorney's 
nghts 

An order in a client’s favor will be 

& final determination of the attor- 

ney’s rights —Peirce v Palmer, 77 A 

201, 31 RI 482, AnnCas1912B 181 


Provision that order shall not be bar 
An order dismissing the proceed- 
ings should provide that it shall not 
be a bar to any action by the client 
againat the attorney to recover the 
money —Shanley v AtcManus, 109 N 
YS 484, 124 App Div 985, modifying 
107 NYS 913, 57 Misc 8 
Conclusiveness of decision in sum- 
mary proceeding by a client against 
an aitorney to recover money or 
property collected by the attorney 
see Judgments § 611 [84 CJ. p 768 
note 86]. 
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Where a rule nisl was issued re- 
quiring an attorney to account for a 
client’s moneys and the attorney filed 
an unresponsive unverified answer 
which did not demand a jury trial, 
and the undisputed testimony on 
hearing, not objected to, supported 
the petition as to the attorney's re- 
ceipt and retention of money and fail- 
ure to render services for the total 
amount thereof, the court properly 
entered a rule absolute, without a@ 
jury, requiring the attorney to pay 
over the excess over the value for 
hig services within ten days or be 
stricken fiom the roll of attorneys, 
notwithstanding the answer was un- 
traversed —Wilkins v Jordan, 177 8 
H 844, 50 Ga App 119 


31. People v Finnegan, 182 NH 7932, 
350 Ill 109 


Directing payment to client's hus- 
band 


An order directing an attorney for 
a wife, suing for divorce, to return 
money paid by her husband to him 
before the determination of the wife's 
petition to require the attorney to 
pay it to the court clerk, was held 
to be 1mproper—People vy Finnegan, 
182 NH 792, 350 Ill 109 


3@. In re Von Polheim, 162 NYS. 
498, 1756 App Div 3819 


Attorney’s right to any fee 
Where the attorney retained sums 
collected for the client, who con- 
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the attorney should bave no fee, but 
a part of his claim was allowed the 
attorney, he should not have been 
taxed with costs in the proceeding to 
require payment—In re Von Pol- 
hem, 162 NYS 498, 175 App Div 
819 


33. Mowat v Brown, (CC Minn) 198 
F 87. 


4% Fla—U Savings Bank v 
Pittman, 86 So 667, 80 Fla 428 
La—Thignpen & Herold v_ Slattery, 

73 So 780, 140 La 708. 
NJ—Cicalese v. Fortunato, 112 A 

508, 92 NJ Hq 329. 
6CJ p 719 note 49. 

“The compensation of an attorney 
for his services is governed by agree- 
ment, express or implied, which is 
not restrained by law Judiciary 
Law (Consol Laws, c. 30) § 474 The 
rules of the old common law and of 
the civil law relating to the employ- 
ment of an attorney at law and as 
to his compensation were never 
adopted in this state”—Greenberg v. 
Jerome H Remick & Co, 129 NE 
211, 280 NY 70, reversing 181 N.Y S. 
937, 191 App Div. 947. 


3& Fla—U S Savings Bank v Pitt- 
man, 86 So 6567, 80 Fla 423. 

Ill—Crozier v. Freeman Coal Mining 
Co, 2 NE (2d) 293, 363 Ill 362 

La—Thigpen & Herold v. Slattery, 
78 So 780, 140 La 708 

N Y—Haight v Lloyd Royal Belge 
Société Anonyme, 217 NYS 2389, 
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that a counselor at law could not recover a fee 
for services rendered, an action would lie upon a 
bill of exchange, promissory note, or other obliga- 
tion given in consideration of his services.86 


Gratustous services. Where an attorney renders 
services voluntarily, or in such a way as to au- 
thorize the inference that he did not intend to 
charge therefor, such services, no matter how ben- 
eficial they may be, will be supposed to be gratui- 
tous, and he 1s not entitled to recover,3? especially 
where the services were rendered without knowl- 
edge or consent,®8 unless compensation is expressly 
stipulated for.39 

Services rendered brother atiorney. Although 
there is a rule of courtesy among the members 
of the bar, agreeably to which each will render 
services to the others without expectation of re- 
ward, other than such as may come by way of 
similar service, the courtesy of the profession is 
not to be strained to meet the demand of one who, 
having practically withdrawn from the profession 
and thereby disabled himself from reciprocating in 
kind, demands the courtesy as an aid to the ac- 
cumulation of wealth in another pursuit,* and the 
rule of courtesy becomes inapplicable the moment 
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the parties, from any cause whatever, stand on 
their nights 44 


§ 161. Statutory Regulations 


a. In general 
b. Fees 1n bill of costs 


a. In General 


Valid statutes regulating the compensation of attor- 
neys are controlling as to amount and mode of recovery 
thereof. 

Where the legislature by a special act adjusts 
the claims of attorneys employed in some particular 
proceeding, it withdraws from the court the ques- 
tion of reasonable value, and it also supersedes an 
express contract to pay.4# So, where the legisla- 
ture has fixed one definite and certain mode of 
payment, no other 1s permussible.48 


Where a statute fixing the basis of liability to 
an attorney on the part of an adverse party who 
settles the controversy without notice to the attor- 
ney 1s amended, the mghts and remedies of an at- 
torney under a contract made with his client before 
the amendment became effective are not affected 
by the amendment,44 and it has been held that, 


217 App Div 656—Field v Moore, 
178 NYS 848, 189 App Div. 709 
€CJ p 7198 note 60. 


Minn.) 19 F 87 
Pa-—Mooney v. Lioyd, 6 Serg & R 
412 


37. Iowa—In re Lear’s Estate, 213 
NW 240, 204 Iowa 846 

Md—Drury v. Brightwood Santa- 
rium Co, 188 A. 314, 150 Md 5685 

Wyo —Cadle v. Black, 154 P 997, 24 
Wyo 43. 

6CJ p 719 note 58, p 780 note 64. 


33. Philippine —Orozco v. Hernaes, 
1 Philippine 77 

Tex—Landman v State, (Civ App.) 
97 SW.(2d) 264, error iefused 


39 Cicotte v. St Anne’s Church 
Corp, 27 NW 682, 60 Mich 552— 
6 CJ p 719 note 54. 


40. Thigpen & Herold v Slattery, 73 

So 780, 140 La 708 

“A. member of the bar, who is no 
longer engaged im the active practice 
of his profession and has accumulat- 
ed wealth in other pursuits, has no 
right to avail himself of the services 
of an active practitioner, m a long 
litigation, involyimg valuable prop- 
erty, upon the assumption that the 
services will be rendered gTatuitous- 
ly, by reason of a custom, supposed 
to prevail at the bar of the city in 
which he lives, since no such custom, 
applicable to the case stated, is 


Brown, (CC 


shown to prevail”"—Thigpen & Her- 

old v Slattery, supra 

41. Graydon v. Stokes, 34 SC 4838— 
6 CJ p 781 note 72 [b] 


42. Herrick v Barzee, 190 P 141, 96 
Or. 857—6 CJ p 768 notes 52, 53 


Purpose of statute 

The purpose of the statute enti- 
tling an attorney to a reasonable fee 
for services in actions on notes, 
mortgages, or other instruments, and 
providing fees not to exceed five per 
cent of the amount decreed for prin- 
cipal and interest, 1s to 1mpose upon 
the debtor some part of the expense 
of collecting the debt evidenced by 
the obligation, if legal action should 
become necessary, and to set at rest 
doubt that a provision in the obli- 
gation authorizing inclusion of coun- 
sel fee 18 void as against public pol- 
icy —Petitions of Warrington, (Del. 
Super) 179 A. 605 


Contract with revenue collector 
A contract between a revenue col- 
lector and an attorney approved by 
the county couit, regarding the at- 
torney’s fees for delinquent tax suits, 
imposed no liability on the state, 
county, or collector where the amount 
of such fees 1s fixed by statute— 
State ex rel McKittrick v. Bau, 68 
S.W (2d) 64, 833 Mo 1 
43. State ex rel McKittrick vy Bair, 
Supra 


Delinquent tax proceedings 
When the legislature fixed one defi- 
nite mode of payment for attorney's 
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fees in delinquent tax suits, as where 
the statute provides that the mght 
to the fees accrues as a whole after 
collection made or judgment ren- 
dered, no other mode of payment is 
permissible —State ex rel McKittrick 
v. Baur, 638 SW (2d) 64, 383 Mo. 1. 


tome Owners’ Loan Act 

A statute prohibiting the collection 
of fees from persons applying to the 
Elome Owners’ Loan Corporation for 
® property loan has been held not to 
bar attorneys employed by an appli- 
cant from recovering for services 
rondered before acceptance of the ap- 
plication in negotiations with mort- 
gagees for reduction in interest, to 
prevent foreclosure, to eliminate a 
receiver, and to induce the mortga- 
gees to accept the corporation's 
bonds, nor does the act prevent at- 
torneys employed by applicant from 
recovering reasonable fees for serv- 
ices rendered subsequent to accept- 
ance of the application, where the 
services consisted in negotiations 
whereby the mortgagees consented to 
reduce their claims against appli- 
cant’s property. The statute is not 
concerned with a contract made by 
the borrower with lawyers or other 
persons for services not connected 
with appraisal, examination of title, 
and closing of the loan—Romano vy, 
Maghulo, 278 NY.S 986 


44. Fry v Wolfe, 234 P 191, 106 
Okl 289—Allen v. Shepherd, 169 P. 
1115, 69 Okl 47—Culver v Duia- 
mond, 167 P. 228, 64 Okl 371. 


7 C.d.8. 


where the statute was amended after such settle- 
ment but before submission of the case in the at- 
torney’s action for compensation thereunder, the 
statute in effect when the contract of settlement 
was made 1s applicable.45 


Statutes regulating the compensation of counsel 
assigned by the court to indigent litigants are here- 
inafter considered in § 172 of this title; and statu- 
tory provisions as to attorney’s fees for services 
in connection with claims against the United States 
are treated in the title United States § 155 [65 
C.J p 1397 note 34-p 1398 note 43]. 


b. Fees in Bill of Costs 


Statutes regulating the amount awarded attorneys 
In bills of costs and fixing penalties for illegal charges 
govern as to such costs but do not affect the attorneys’ 
rights as against their clients. 

General acts specifying certain amounts to be tax- 
ed as attorney’s fees against the losing party to a 
lawsuit do not limit the amount of an attorney’s re- 
covery on a quantum meruit, and an attorney is en- 
titled to a reasonable compensation for his services 
regardless of the amount fixed by statute.46 The 
limitation of the legal fee 1s for the purpose of reg- 
ulating the costs for counsel fees between the par- 
ties, and not the compensation to be allowed be- 
tween attorney and client.47 In other words, the 
clerk of the court cannot tax against the losing party 
in a suit fees other than those prescribed by statute; 
but contracts, express or implied, made between an 
attorney and his client for fees, are not limited as 
to amount, and may be enforced in the same way 
as other contracts.48 


Where the rate of compensation for attorneys and 
counselors is changed by the legislature during the 


45. McDougal v Black Panther O11 
& Gas Co, (CC AOkl) 277 F 701 
46. Strong v. Mundy, 31 A. 611, 62 
NIJEq 833, reversing 30 A 823, 52 
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progress of a suit, the costs of such suit are to be 
taxed according to the statute in force at its termi- 
nation.49 


legal fees. It is generally made a misdemeanor 
subject to penalty for an attorney to charge and re- 
ceive illegal fees in a bill of costs. It 1s held that 
the act of receiving illegal fees is one of official mis- 
conduct ;59 but only one penalty can be exacted for 
several unlawful charges in the same bill.51 These 
rules apply only to charges for such items as are 
fixed by statute ,52 and, where the statute exacts no 
penalty, the illegal fees cannot be recovered back.5® 


§ 162. Retaining Fee 


A retaining fee is a preliminary fee given to secure 
an attorney’s services and remunerate him for being de- 
prived of the opportunity to act for adverse parties 
Express contracts for retaining fees are always en- 
forceable, and generally contracts therefor will In a 
proper case be Implied. 

A retaining fce is a preliminary fee given to an 
attorney or counsel to insure and secure his fu- 
ture services, and induce him to act for the client 54 
It 1s intended to remunerate counsel for being depriv- 
ed, by being retained by one party, of the opportu- 
nity of rendering services to the other and of receiv- 
ing pay from him,55 and the payment of such fee, 
in the absence of an express understanding to the 
contrary, is neither made nor received in payment of 
the services contemplated ;56 its payment has no re- 
lation to the obligation of the client to pay his at- 
torney for the services which he has retained him to 
perform.57 Qn the other hand, such a fee is not in- 
tended to swell the amount of the bill which accrues 
for services rendered in pursuance of the employ- 
ment.58 Jt may be fixed and definite as to amount, 
time of employment, and time of payment.59 


&. Pickens Co v, Thomas, 111 8S |—Saulsbury v. American Vulcanized 
BH 27, 152 Ga. 648, 21 ALR 1488,| bre Co, 91 A. 586, 541, 5 Boyce 
answers to certified questions con-| (Del) 182—Bright v Turner, 265 S 
formed to 111 SH 789, 28 Ga.App | W 627, 638, 205 Ky 188. 


NIJEqg 744—6 CJ p 758 note 54. 

47. NJ—Strong v. Mundy, 31 A 
611, 52 NJ Eq 838, reversing 30 A 
833, 52 NJBq 744 

N Y—aAdams v. Stevens, 26 Wend 
4651 

Pa—Foster v. Jack, 4 Watts 334. 

6 CJ p 764 note 55 

48. Yatcs v Robertson, 80 Va 475 

48. Onondaga v. Eriggs, 3 Den (N 
Y) 173 

50. Waters v. Whittemore, 22 Barb 
(NY) 593 


Sl. Tanner v. Croxall, 17 NJ.Law 


5a. State v. Andrews, 51 NH. 582— 
6 CJ p 764 note 60 


83%. Rawson v. Porter, 9 Me 119. 


434 


Other definitions 

(1) ‘The ordinary present defini- 
tion of a retaining fee . - we 
payment in advance, to cover future 
sexvices and disbursements until 
further provision is made.”—Sever- 
ance v Bizallion, 121 N.YS 627, 629, 
67 Misc 103 


(2) “A ‘retaining fee’ is ‘a fee giv- 
en to counsel on being consulted, in 
order to insure his future services’” 
—Bouvier L. D, quoted in Blair v. 
Columbia Fure Proofing Co, 77 NE 
762, 768, 191 Mass 333 


(3) “A retaining fee is an engage- 
ment fee; that is, a fee to engage 
and hold an attorney to render serv~ 
ices to a client in a particular case, 
or generally, a8 occasion may arise.” 
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55. Ga,—Pickens Co v. Thomas, 111 
SE 27, 1523 Ga 648, 21 ALR 
1438, answers to certified questions 
conformed to 111 SH 739, 28 Ge 
App 434. 

N J.—Conover v West Jersey Mortg. 
Co, 126 A 8655, 96 NJHq 441. 

6 CJ p 720 note 60 


56. Conover v West Jersey Mortg 
Co, supra—6 CJ p 7320 note 61. 
57. Brght v. Turner, 2656 8 W. 627, 
206 Ky 188—6 CJ. p 630 note 61 


58. Pickens Co. vy Thomas, 111 SE 
27, 162 Ga. 648, 21 ALR. 1438, an- 
swers to certified questions con- 
formed to 111 8 BH. 789, 28 Ga.App 
434. 


59. Bnght v. Turner, 2665 S.W. 627, 
205 Ky. 188. 
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Right of recovery. While a contract to pay a re- , ices, an additional amount as a retaining fee.65 
taining fee is valid and enforceable although the con- An attorney can charge only one retaming fce 
templated services are not rendered,® the decisions | ;, . single case, although if many attorneys are 
are in conflict on the question whether an agreement employ ed in one litigation each may stipulate for his 
to pay a retaining fee 1s umplied; in some states the retaining fee.66 
right to charge a retaining fee is limited to cases of 
express stipulation therefor,®! but the generally pre- 
vailing rule 1s that an attorney 1s entitled to recover | M¢y May always claim and receive reasonable com- 
a retaming fee in every case in which he is retamed, | Pemsation in advance °7 He may also demand that 
although no such fee has been specially contracted | costs be paid or secured,8 and, in some instances, he 
for,62 and although he has not been called upon to | ™@Y refuse to proceed with pending actions unless 
perform any service in the case.68 An agreement | Past Services are paid for.6? 
for a retainer is not necessarily implied, however, 
where all the particular services performed by the | § 163. Statutory Fees and Taxed Costs 
attorney are fully paid for® Accordingly it has In the absence of statute or agreement to the con- 
been held that when an attorney is generally retam- | trary a Judgment for costs and fees is the property of 
ed and 1s employed by the client im all his cases, and | the client, and not of the attorney 
is paid in full for services rendered in such cases, A judgment for costs is a judgment in favor of the 
he gets all that he is entitled to under such gen- | party, not of the attorney, and the money represent- 
eral retainer, and should not be permitted to re- | ed by the costs is ordinarily the property of the par- 
cover, in addition to the sum so paid for such serv- | ty,7° and so the allowance in a judgment of at- 


Apart from the technical retaining fee, an attor- 


in Mew Jersey 

(1) Costs, including counsel fees 
taxed as costs, are recovered by the 
party to reimburse him for money 
necessarily spent in the prosecution 
or defense of the suit, and the judg- 
ment or decree is in his favor, and 
not in favor of the attorney or solici- 
tor—-Hufemio v McKeown, 159 A. 
796,10 NJ Misc 549 


(2) In fact, however, the client has 
seldom paid such expenses, but in 
practice most of them have been paid 
by the solicitor or attorney, and that 
officer has frequently received noth- 
ing from his client, so that as be- 
tween the party and his solicitor it 
generally or frequenily happens that 
the latter 1s entitled to all of the 
costs recovered —Hoboken Trust Co. 
v. Norton, 107 A 67, 909 NJ.Hq 314. 


(3) Hence 1thas come to be a com- 
mon expression to say that the costs 
belong to the solicitor or attorney — 
Klein v Journal Square Bank Bldg. 
Co, 169 A 827, 114 NJ Eq 510—Co- 
lumbia Ins Co v Artale, 164 A. 864, 
112 NJ Eq 6065, affitmed 168 A. 304, 
114 NJEq 268—Cicalese vy. Fortu- 
nato, 112 A 608, 92 NJ Bq 829—Bly 
v. Peet, 29 A 817,52 NJ Eq 734. 


(4) But this does not alter the in- 
trinsic character of the affair, which 
is a recovery by the successful party 
against the defeated party of cer- 
tain payments which he has made, 
o1 become lhable to make, to his 
solicitor, counsel, and others—d2Dly v. 
Peet, supra. 


(5) The matter of costs is adjust- 
able between solicitors and clents; 
and, where costs are not awarded in 
favor of one party as ngainst the 
other, they are taxable as between 


Pickens Co v Thomas, 111 SE 327, 
29, 162 Ga 648, 21 ALR 1488, an- 
swers to certified questions contorm- 
ed to 111 SE 789, 38 GaApp 484 


e@ Ili—Schnell v. Schlernitzauer, 
823 DL 439 
N Y—Morton v. Croghan, 1 Cow. 283 


67. Young v Langnar, 112 SW. 17, 
188 MoApp 130—-Reed v Mellor, 5 
Mo App 667. 


68. Hall v. Crouse, 18 Hun (NY) 
557—Gleason v. Clark, 9 Cow (N 
Y) 67—Castro v. Bennet, 2 Johns 
(NY) 296 


68. Avery v Jacob, 15 NYS 664— 
6 CJ. p 720 note 66. 


70. Ark—Vaughan v Humphreys, 
239 SW 780, 153 Ark. 140, 22 A 
LR 1801 

Conn —EHrickson v Foote, 153 A, 853, 
112 Conn 662 

Mass —Boynton v Tarbell, 172 NE 
340, 272 Mass 142. 

Minn—In re Skoll, 81 N.W 210, 78 
Minn 408, 79 AmSR 400 

Mont —In re Maury, 84 P (2d) 880, 
97 Mont. 316 

NY—In re Howell, 109 N.E. 572, 
215 NY. 466, AnnCasl1917A 6527, 
reversing 150 NYS 1090, 166 App 
Div 894—Baumwald v. Two Star 
Laundry Service, 255 NYS 174, 
234 App.Div. 392, affirmed 184 N.B 
83, 2860 N Y. 638—In re Tinney, 176 
NYS 102, 187 App.Div. 569. 

6 CJ. p 720 note 68. 

“A judgment for costs and dis- 
bursements is the property of the 
party recovering it, and not of his 
attorney,—subject, however, to the 
lien of the latter for his services "— 
In re Skoll, 81 N.W. 210, 78 Minn 
408, 79 Am.SR 400. 
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60. Ga —Pickens Co v Thomas, 111 
SE 27, 1523 Ga 648, 21 ALR 1488, 
answers to certified questions con- 
formed to 111 SH 789, 28 Ga App 
434 

Kv—Bright v. Turner, 265 SW. 627, 
205 Ky. 188 


61. Windett v Union Mut L Ins 
Co of Maine, (Ill) 12 SCt 1761, 
144 US 581, 684, 36 LE 5651, af- 
firming (CC) 86 F. 88&—6 CJ p 
720 note 67 


62. Roche v. Baldwin, 7¢ P 956, 148 
Cal 186—6 CJ. p 720 note 58 


63. Union Surety, etc, Co v. Ten- 
ney, 65 NE. 688, 200 Ill 3849, af- 
firming 102 IllApp 95—6 CJ p 
720 note 59 


64 Pickens Co v Thomas, 111 8 H 
27, 1563 Ga 648, 21 ALR 1488, an- 
swers to ceriified questions con- 
formed to 111 SI 739, 28 Ga App 
454—6 CJ p 720 note 62 


65. Pickens Co v Thomas, supra 


Cemeral counsel of corporation 

“When an attorney 1s employed by 
@ corporation as its general counsel 
for one year, without a fixed salary, 
but the attorney 1s to be paid a sepa- 
rate fee for each specific service ren- 
dered the corporation, and there 1s 
no agreement between the attorney 
and client as to the payment of a ree 
taming fee, such attorney is not en- 
titled, as a matter of mght, at the 
end of his year’s employment, to a 
retaining fee in addition to the fees 
paid for his specific services rendered 
the cozporation The agreement by 
which the attorney 1s to be paid a 
separate fee for every spec:fic legal 
service rendered the corporation ex- 
cludes any implied agreement to pay 
him in addition to a retainer fee,.”— 


7 C.Jd.8. 


torney’s fees gives the attorneys no interest and 
ownership in the judgment to the extent of the 
amount of the fee allowed, but the judgment in its 
entirety 1s the property of the client 71 Attorneys 
are entitled to the taxed costs, however, where the 
right thereto is given them by statute,?2 and, as 
shown infra § 181, 1t is competent for the client to 
stipulate that the atlorney shall have the costs in 
addition to other compensation. The amount award- 
ed as attorney's fees does not necessarily determine 
the amount payable by the client to counsel or pre- 
clude the latter from recovering a reasonable com- 
pensation for his services,’® and, as has been shown 
supra § 161, the fact that the amount so awarded 1s 
regulated by statute does not alter the rule 


Allowance paid by adverse party An attorney’s 
contract of employment limiting him to a certain 
sum to be paid proportionately by his clients does 
not prohibit him from receiving in addition the 
allowance made in litigation which is paid by the 
adverse party 74 


§ 164. Circumstances Affecting Right 


The attorney’s right to compensation earned by him 
is not defeated by matters not affecting the value of his 
services 

Errors of the attorney not injuring the client will 
not defeat his right to compensation;75 nor 1s his 


ATTORNEY AND CLIENT 


§ 164 


right affected by the fact that after the compensa- 
tion was earned the client discharged him’?6 or dis- 
puted the amount of the fee?? The fact that the at- 
torney held public office is a matter of no conse- 
quence so long as it does not disqualify him to act 
as an attorney and to appear in thit capacity in the 
proceeding in question for which services he 1s seek- 
ing recovery 78 Where attorneys at the request of 
other stockholders without litigation successfully at- 
tacked a combination of stockholders of a corpo- 
ration, the fact that the combination may have been 
illegal does not defeat the attorneys’ right to com- 
pensation.79 


Diversion of funds set aside for payment. The 
fact that money appropriated by a township to pay 
for the services of an attorney employed by it was 
diverted to other uses does not affect his right to 
compensation 89 


Solicstation of third person. An attorney is not to 
be deprived of his fee because some person, with- 
out his knowledge, connivance, or consent, makes rep- 
resentations with reference to the attorney or to 
advantages to the client that may accrue by reason 
of the employment of the attorney, if the attorney 
had no knowledge of such statements or representa- 
tions.8! 


Nonperformance or breach of contract, as shown 


solicitor and client—Hoboken Trust 
Co v Norton, supra 


(6) An attorney who had agreed to 
foreclose mortgages for a stipulated 
foe was not entitled, in addition to 
such fee, to the extra allowances for 
counsel fees allowed by the chancel- 
lor in the taxed costs—Peikins v 
Deal Beach Realty Co, 114 A_ 853, 
92 NJEq 526, affirmed Perkins v 
Robertson, 114 A. 856, 92 NJ.Eq 692 


71. Ind—Berry v State Bank of 
Otterbein, 198 NE 922, 99 Ind App 
655 

Mass —Boynton v. Tarbell, 172 NH 
340, 272 Mass 142. 


Agreemant in note 

(1) An agreement to pay attorney’s 
fees in promissory notes is ordinarily 
held to be 1n the nature of liquidated 
damages which imure to the benefit 
of the plaintif, and is not a provi- 
gion for the benefit of the attorney 
at law who brings suit on the notcs 
to recover judgment for the plain- 
tiff for the principal, interest, and at- 
torney’s fees due on the notc— 
Spence v. Phillips, 158 SH. 797, 172 
Ga 782—In re Maury, 84 P (2d) 880, 
97 Mont. 316 


(2) This view has, however, been 
disapproved in Louisiana where the 
court sald “The only sense in which 
it can be said that the attorney’s fee 
stipulated in a promissory note be- 


longs to the owner of the note is 
that the owner of the note may sue 
for and recover the fee in his own 
name when he sues on the note ’— 
Foundation Finance Co. v Robbins, 
163 So 83838, 886, 179 La 259, revers- 
ing (App) 149 So 166 Contra 
Foundation Finance Co v Robbins, 
(La App ) 144 So 293 


72. Union Mut L Ins Co v Buch- 
anan, 100 Ind 63—6 CJ. p 720 note 
69 


73 Mass—Boynton v Tarbell, 172 
NE 3840, 272 Mass 142 

Mo—Leahy v Lemp, (App) 214 8S W. 
228 


74 Maiter of Shanley, 107 NYS 
913, 57 Misc 8, modified on other 
grounds 1089 NYS 484, 124 App 
Div 9365. 


756. O'Day v. Spencer, 189 P 394, 96 
Or 738 


wrronecusly holding sale valid 
Where it appeared that defendant 
received a large sum of money as the 
result of litigation, and thore was no 
showing that the attorney’s fec was 
to be contingent, the fact that the 
attorney erroneously representcd that 
a sheriff's sale was valid will not, 
where there was no showing that de- 
fendant relicd on 1t or was injured, 
prevent recovery of compensation — 
O"Day v. Spencer, 189 P. 394, 96 Or. 


73. 
1021 


76. Ky.—Sharp v Culton, 89 S.W. 
(2d) 869, 2628 Ky 84 

N Y—Bermant v, Keveney, 150 NY 
S 949, 88 Bisc 6387 

Tex—Chandler v Harrison, 
App) 4 SW (2d) 604 

77. Fleming v. Phinizy, 134 SH 814, 
35 GaaApp 792 


Zstoppel of client 

Defendants were estopped to assert 
that when they contracted with com- 
plainant to recover an estate for 
them he made no disclosure as to its 
extent and nature, where, after they 
were fully informed, they acquiesced 
in his further work and expenditure 
for them in the matter—Adams v 
Schmidtt, 60 A 345,68 NJ Hq 168 


7S. Cooke v. Embry, 123 So 27, 219 
Ala 623 


79. Willingham, Wright & Covington 
vy. Glover, 111 8.H. 206, 28 GeApp. 
394. 


80. Union School Tp of St Joseph 
County v Moon, 187 N.E 382, 205 
Ind 614 


Sl. Lamar Hardwood Co. v. Case, 
107 So 868, 870, 143 Miss 277 
“The attorney is not required to 

answer for the sins of other persons, 

unless he has done something to 
cause 02 promote such delinquencies 

or sins”—Lamar Hardwood Co, v. 

Case, supra. 
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infra § 183, may, however, defeat the attorney’s right 
to compensation. 


§ 165. —— Acting without License 


Only duly licensed attorneys are entitled to com- 
pensation for legal services. 


No one 18 entitled to recover compensation for 
services as an attorney at law unless he has been 
duly admitted to practice before the court, or with- 
in the jurisdiction in which the services were ren- 
dered, and 1s an attorney in good standing at the 
time.82 This has been held to be true, although re- 
covery is sought for services rendered as agent.88 
It 1s not enough that the attorney is a practicing 
lawyer; 1t must appear further that he has all the 
qualifications prescribed by the statute, including the 
taking of the oath of office, payment of the privilege 
tax, and similar requirements ;84 but it has been held 
that on failure to pay his professional tax an attor- 
ney may charge for services rendered until proper 
entry of nulla bona has been made on the execution 
for such tax,85 and that a failure to pay an occupation 
tax does not bar the right of an attorney to recover 
on a cause of action assigned to him as compensa- 
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tion for his services °6 


Further, the fact that the attorney has been duly 
admitted to practice law in other states does not 
affect the application of the general rule above stat- 
ed,87 although recovery has been allowed in the 
case of an attorney licensed to practice in a sister 
state who has not offended the spirit or intention of 
the statutes regulating the right to practice, where 
the circumstances call for application of the rule of 
comity, discussed supra § 7, permitting such attor- 
neys to practice in particular cases without the for- 
mality of an admission and license.88 


Pariners; one of them not duly admiited. Al- 
though one may be associated with a licensed attor- 
ney, a jomt action cannot be maintamed for the 
services of either or both where they act as part- 
ners.89 


Serutces not rendered as aitorney. An unlicensed 
person may recover for services not performed in 
a court of record, and of a character the perform- 
ance of which would not constitute the practice of 
law.90 


62. Ind—Harris v. Clark, 142 NE 
881, 81 Ind App 494 

La —Foundation Finance Co v Rob- 
bins, 153 So 883, 179 La 259, re- 
versing (App) 149 So 166. 

N J—Morris v Muller, 172 A 68, 113 
N.J Law 46, reversing 168 A. 7732, 
11 NJifise 866 

Wyo—Hairiman v Strahan, 33 P 
(2d) 1067, 47 Wo. 208. 

6 GJ. p 781 note 72. 


Accountant 

(1) An accountant who informed 
a taxpayer of its right to a tax re- 
fund and obtained an agreement to 
receive half of any refund obtained 
was not entitled to recover where the 
taxpayer proceeded through its own 
legal department, since the account- 
ant performed no work, and m sup- 
plying information was “practicing 
law’’ without a leense —Mandelbaum 
v Gilbert & Barker Mfg Co, 290 N 
YS 462, 160 Misc 656 


(2) An accountant may not re- 
cover on a contract, express or im- 
pled, for rendering an opimion as 
to the law, the meaning Of a statute, 
or the giving of information as to 
what judicial or quasi judicial tribu- 
nals are deciding —Mandelbaum v 
Gilbert & Barker Mfg. Co, supra. 


Splitting fees with layman 

An attorney cannot make an agree- 
ment with the holder of a note stipu- 
lating for the payment of attornay’s 
fees to collect from the maker the 
stipulated fee and divide it with the 
holder, without violating the ethics 
of the profession, i:f the holder is not 
licensed to practice law.—Foundation 


Finance Co v. Robbins, 158 So. 883, 
179 La 269, reversing (App) 149 So 
166 


83. Tedrick v Hiner, 61 Tl 189-—-6 
CJ p 721 note 78. 


& Wash—Smith v Kneisley, 49 P 
(2d) 916, followed in 49 P (2d) 918 

Wyo —Harriman v_ Sirahan, 83 P. 
(2d) 1067, 47 Wyo 208. 

6CJ p 721 note 74. 


Suspended attorney 

An attorney who failed to register 
and to pay the statutory regustra- 
tion fee and was therefore deemed 
suspended and not entitled to prac- 
tice law, under the terms of the act 
could not recover from a client for 
legal services performed while the 
few remained unpaid, notwithstand- 
ing the fee went into the public 
treasury —Smith v Eneisley, 49 P 
(2d) 916, followed in 49 P (2d) 918 


85. Williams v. Ivey, 169 SH. 3866, 
177 Ga 77. 


sé. Ft Worth, etc, R Co. v. Car- 
lock, 75 S.W. 931, 38 Tex Cav App 
203 

87. Harriman v Strahan, 33 P (2d) 
1067, 47 Wyo 208 


in Massachusetts 

(1) Under the old statute (St 
[1785] c 23), a person could not law- 
fully practice as an attorney in any 
court of justice within the state who 
was not admitted as an attorney con- 
formably to that statute, although 
he was an attorney regularly admit- 
ted in the courts of another state, 
and afterward removed into Massa- 
chusetts and permanently resided 


1022 


there. Such person therefore could 
mot recover compensation for serv- 
1ces rendered as an attorney in the 
courts of Massachusetts prior to 
1836, when the Revised Statutes took 
effect, altering the rule as to the 
right of attorneys from other states 
—~Ames v. Gilman, 10 Metc. 239 


(2) Subsequently, however, it was 
held that an attorney lcensed to 
practice in another jurisdiction, who 
at defendant's request performed le- 
gal services in Massachusetts, em- 
ploying local counsel, could recover 
reasonable compensation despite Rev 
L co 165 § 465, as amended by St 
(1914) c 432, having informed de- 
fendant he was not admitted in Mas- 
sachusetis and that local counsel 
was necessary to which defcndant 
agreed —Brooks v Volunteer Harbor, 
No 4, American Ass'n of Masters, 
Mates, and Pilots, 128 NE. 611, 233 
Mass 168, 4 ALR 1086. 


88. Freeling v. Tucker, 289 P 85, 
49 Idaho 4765. 


88. Colo —Hittson v Browne, 8 Colo. 
304, disapproving Harland v l- 
henthal, 68 NY 488 

Mass —Browne v Phelps, 97 NH 
762, 211 Mass 3876 


90. Schroeder v Wheeler, 14 P (2d) 
908, 126 CalApp &867—6 CJ p 721 
note 76 

Claim adjuster 
A claim adjuster, who illegally con- 

tracted to enforce, secure, settle, ad- 

just, or compromise parents’ claim 
for death of their minor child 
through dynamite torch of railroad, 


7 C.Jd.5. 


Esiopfel. That the client knew of the attorney’s 
disqualification and that valuable services were ren- 
dered do not estop him from setting up the disqual:- 
fication,®1 although 1t has been held that where plain- 
tiffs were partners, one of whom had been duly ad- 
mitted, and the other, although entitled to admuis- 
sion had not formally enrolled, 1t was held that in 
the absence of a statute or rule forbidding recovery, 
defendant could not set up the disqualification 92 


§ 166. —— Absence of Benefit to Client 


An attorney may recover for services rendered In 
good faith although little or no benefit resulted to the 
chent, but the rule is otherwise where the services were 
unskillfully or negligently rendered or were detrimental 
to the client. 

One who employs an attorney 1s presumed to con- 
template payment of a fee, and such fee may be 
earned regardless of the attorney’s success in the un- 
dertaking, unless there is an agreement to the con- 
trary.°8 Asa general rule, the right of an attorney to 
compensation is not lost because his services may 
have been of no benefit to his client, 1f they have been 
faithfully and intelligently rendered ,94 in such cir- 
cumstances, the attorney does not lose his right to 
compensation because he was not successful in what 
he undertook to do for his client,95 or because his 
services were unnecessary, provided they were ren- 
dered in good faith 9& So, it 1s not necessary that a 
lawyer must be successful in litigation and actually 
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recover or preserve property for a client before he 
may become entitled to the value of his services on a 
quantum meruit.97 However, it has been held that a 
solicitor, who through an action on behalf of all 
members of a class of interested parties was success- 
ful in realizing a fund for distribution to members 
of that class, was not entitled to an allowance for 
services, when it was shown that prior liens would 
absorb all the money available and no money was 
made available to members of the class for which 
the proceeding was brought ,98 and that a statute, 
authorizing reasonable counsel fees in actions for 
enforcement of a note, bond, mortgage, or other in- 
strument of writing, but lumiting the amount recover- 
able to five per cent of the amount decreed for 
principal and interest, contemplated that the cred- 
itor’s attorney should be paid the reasonable value 
of the service rendered by him, and did not contem- 
plate an allowance when there was no service or 
need for service of an attorney.?9 


On the other hand, if through ignorance, want of 
skill, or negligence, however, the attorney takes 
steps and renders services that are unnecessary and 
entirely useless, he cannot recover therefor,! and 
the same is true where services are rendered, not for 
the benefit of the client, but actually to his detri- 
ment Moreover, where the services are of little 
or no value because of the failure of the attorney 
to fulfill his part of the contract, he is not entitled 
to recover.® 


was not entitled to recover for serv- 
1ces rendered on the ground that the 
parents had received all of the bene- 
fits, where the contract lmuted the 
attorney’s fce to twenty-five per cent 
of the judgment obtained, and offend- 
ed the court’s sense of propriety and 
g00od morals—Meunler v. Bernich, 
(La App) 170 So 667 


81. Harriman v Strahan, 33 P.(2d) 
1067, 47 Wyo 208 


92 Harland vy. Ialicnthal, 63 
438—6 CJ. p 721 note 72 [d] 


938. Levin v. Suffrin, (lia App) 167 
So 911. 


9% Tmmble vy Guardian Trust Co, 
148 SW 934, 244 Mo 328—6 CJ 
p 721 note 77. 


95. Kan—Shouse, Doolittle & More- 
lock v Consolidated Flour Mulls 
Co, 294 P 657, 182 Ban 108 

La.—Stumpf v. Lopes, (App) 154 So 
496 

N Y—Strong v. Dutcher, 174 N.YS 
852, 186 App Div. 307. 

6 CJ. p 721 note 78. 


96. Tinney v, Pierrepont, 45 N Y.S 
977. 


97. Cal—Cullinan v. McColgan, 268 
P. 358, 87 Cal App. 684, 


NY 


N Y—In re People, by Beha, 242 N Y 
S 100, 136 Misc. 715. 
6 CJ p 721 note 78. 


9&8 American 8S § Co v. Wickwire 
Spencer Steel Co, (DCNY) 14 F 
Supp 941, af_l:med (CC A.) 82 F 
(2d) 999 


99. Petitions of Warrington, (Del. 
Super) 179 A 6505 


1. Shouse, Doolittle & Morelock v. 
Consolidated Flour Mills Co., 294 
P. 657, 132 Kan. 108—6 CJ p 72a 
note 80. 


Kuowlngly continuing wrongful con- 
tract 


“Where his salary 1s not to be paid 
by the individual who employs him, 
but paid from the public treasury or 
a trust fund, and hittle or no scrv- 
ices are rendered, and it appeaiing to 
him, upon reasonable reflection, that 
no substantial services will, under 
the circumstances, be required of 
him, the common conscience is suffi- 
cient to set up a standard of ethics 
and to warn the recipient of such 
salary that he is taking that to 
which he is not entitled and [which 
he] cannot honestly accept, no mat- 
ter what may be his contract An at- 
torney under such circumstances may 
not plead the shortcomings of the in- 
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dividuals or officials who thus wrong- 
fully contracted with him, for he 
must be held to realize that, if he 
knowlngly continues in such wrong- 
ful contract, he becomes a party to 
the wrong FParticulazly is this true 
with the lawyer, since his under- 
standing and training prompt him to 
an earlier inquiry and ald him in 
more quickly detectang the wrong” 
—In re Information to Discipline 
Certain Attorneys of Sanitary Dist. 
of Chicago, 184 NH 332, 3839, 352 
Ill 206 

Fraud or misconduct generally see 

infra § 167 


2. US—Baxter v. Lowe, (Minn) 98 
Bw’ 358, 865 CCA. $44 

Ky.——Mercer County Bd of Education 
v Rankin, 134 SW. 157, 142 Ky. 
$24 

6CJ p 723 note 81 


S. Perkins v Deal Beach Realty Co, 
114 A. 858, 92 NJ Ey 626, affirmed 
Perkins v Robertson, 114 A. 8656, 
92 N.J Hq. 692. 

Failure to advance funds 
Where the attorney led his client to 

belreve that he would advance the 

money necessary for the completion 
of buildings by the client, but failed 
to furnish the additional funds, and 


§ 167 


§ 167, —— Conduct of Attorney 


a. Absence from trial 

b. Acting for other parties 
ec. Fraud or misconduct 

d. Negligence 


a. Absence from Trial 


Temporary absence from the trial or absence with 
the consent of the client does not affect an attorney's 
right to compensation 

An attorne:'s presence at the trial is usually re- 
quired, and his wrongful act in staying away will 
defeat his claim for compensation; but, 1f from 
any cause he 1s relieved from attendance, his ab- 
sence will not then affect his right to recover for his 
services4 The client waives a full performance 
of the contract on the part of his attorney 1f he 
still continues to recognize him as his attorney, and 
avails himself of his services.5 Where an attorney 
actually attends court, on the hearing of a cause, he 
1s entitled to his fee, although he 1s only present a 
part of the time,® or 1s not actually present in the 
court room at the moment the decree is obtained or 
the cause is argued.” 


b. Acting for Other Parties 


That an attorney acts for several parties whose In- 
terests are not confiicting does not defeat his right to 
compensation. However, an attorney representing ad- 
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verse parties fe not entitied to compensation from both, 
except in some cases where he did so with the knowledge 
and consent of both parties. 


The mere fact that an attorney acts for several par- 
ties will not affect his right to compensation from all 
of them, 1f their interests are not adverse, conflicting 
or opposing. 

Adverse party. Since counsel fees are earned only 
by fidelity to, and activity for, a client and his in- 
terests,? and since, as has been shown supra § 47, 
an attorney cannot serve conflicting interests, he can 
claim pay for his services from only one side,10 
notwithstanding that he may have been innocent of 
any intentional wrongdoing in representing adverse 
interests 11 Hence, an attorney employed by a cor- 
poration to free it from receivers forfeits his claim 
to compensation from the corporation by perform- 
ing services for the receivers, and accepting pay from 
them ,12 and an attorney employed by a city 1s not 
entitled to compensation for services in prosecut- 
ing a claim against the city.18 The fact, however, 
that an attorney had previously and in an entirely 
different matter represented one whose interests were 
adverse to his client in the case for which compen- 
sation 1s presently sought will not defeat his right 1+ 

An attorney who was himself one of the adverse 
parties to his client cannot recover compensation 
from the latter.15 


thereby placed her in a position 
where the advance made by him was 
of very lhttle value to her, the at- 
torney could not recover from the 
clent for services rendered in con- 
nection with the construction of a 
building, since such services were of 
little or no value to the client, in 
view of his failure to advance addi- 
tional funds after leading the client 
to believe that he would do s0o— 
Perkins v Deal Beach Realty Co, 114 
A 8653, 92 NJEq 6526, affirmed Per- 
king Vv Robertson, 114 A. 856, 92 NJ. 
Iq 693. 


4 Douglass v Eason, 86 Ala 687— 
Pearson vy Dairington, 32 Ala. 227 


& Ballard v. Carr, 48 Cal 74. 


6 Wendell v. Lewis, 8 Paige (N. 
Y) 618. 


7 Frost vy. Frost, 1 BarbCh(N.Y.) 
492 

& Cal—In re Kafitz’s Estate, 196 
P. 790, 61 Cal App 325 

Mo —Remmers Vv Bromschwig, 
(App ) 18 S W (2d) 115. 

N Y¥—Field v Moore, 178 N.Y.S. 842, 
189 App Div 709 

6@CJ p 722 note 89. 

Services beneficial to both 
An attorney’s right to compensa- 

tion for services rendered his client 

in receivership proceedings was not 

defeated by acceptance of a fee from 


the attorney for the receiver, where 
the interests were not conflicting and 
particularly where the amount the 
client received was materially in- 
creased by the attorney’s efforts— 
Remmers v. Bromschwig (Mo App ) 
18 3 W.(2d) 116 
Parties secking same relief 

The mere fact that an attorney 
also represented other clients seek- 
ing the same relief, and was paid by 
them, 18 no defense to a claim for 
services rendered a client—In re 
Campbell, 224 NYS. 268, 130 Mise 
511—6 CJ. p 722 note 89 [a]. 


® Hoboken Trust Co v. Norton, 107 
A. 67, 90 NJ Eq. 314. 


10. US—O S8. v. Apple, (CCA. 
Kan) 292 F 985. 

Ili—McGlesson vy Durand-McNeil- 
Horner Co., 272 IlApp 101— 
Wright v. Clark, 212 IllApp 289. 
See Gary v. Beadles, 202 IlLApp 
58. 

6 CJ p 722 note 87. 


LL. Bryant v. Lewis, (Tex Clv.App ) 
27 SW.(2d) 604. 
Unknowz sdverse interests 
An attorney, although not guilty 
of any intentional wrongdoing, not 
being aware of any disagreement be- 
tween his clients, cannot recover for 
services to a client discharging him, 
where he, also, at the same time 
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represented another whose interests 

conflicted with the interest of the 

chent discharging him—Bryant iv. 

Lewis, (TexCavApp) 27 SW (2d) 

604 

12. TlL=—Strong v International 
Bldg, etc, Union, 55 NE 675, 183 
Ill 97, 47 LRA. 798, affirming 82 
IlApp 426 

Mo—Trimble v. Guardian Trust Co, 
148 SW 984, 244 Mo 228 


13. Loew v. Gillespie, 153 NYS 83, 
90 Misc 616, affirmed 157 N.Y.5 
1118 

Claim in different departmexs 
An attorney is not entitled to com- 

pensation for services under a retain- 

er to sue the board of education, ob- 
tained while employed as a law clerk 
in the city department of finance, 
since @ judgment against the board 
of education is payable by the city. 

While there was no actual conflict 

between the attorney’s duties in the 

finance department and under the re- 
tainer, his act im accepting the re- 
tainer was adverse to the interesis 

of his employer, the city.—Loew v. 

Gillespie, 158 N.Y S 8380, 90 Misc. 616, 

affirmed 157 NY.S 1188 


14 Jackson v. Thomas, 141 8. 320, 
87 Ga App 670. 


15. Foxworthy v. Trimble, & Ky.Op. 
659. 


7 C.d.58. 


Consent or acquiescence. 


While it is improper 
for an attorney to occupy inconsistent positions in 
a suit without the consent of the parties, yet a party 
who has consented thereto cannot refuse to pay for 
the services rendered for him.16 Similarly, a client 
who accepts and profits by the services of an at- 
torney with knowledge that the attorney has previ- 
ously acted as an attorney for another party or for 
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adverse interests cannot dispute the attorney’s right 


to a fee on the ground of his previous employment.17 


Where an attorney represents two parties whose 
interests are conflicting, but no conflicting duties are 
imposed on him, his chief duty being to furnish a 
channel of communication between the parties, and 


16. Haight v. Lloyd Royal Belge 
Soamét6é Anonyme, 217 NYS. 239, 
217 App Div. 656—6 CJ p 722 note 
90. 


"echnical conflict of interest 

Notwithstanding that there may 
technically have been a conflict of 
interest, where defendant employed 
attorneys to obtain a reduction in the 
contract price of ships bought from 
the United States Shipping Board, 
and the attorneys worked in de- 
fendant’s best interests and obtained 
a large reduction, the attorneys’ nght 
to compensation was not defeated be- 
cause they had previously, to the 
knowledge of defendant, represented 
the firm through which the govezn- 
ment sold the vessels, and had an 
interest in having such firm paid its 
commission, particularly, in view of 
the fact that 1t was of paramount in- 
terest to all concerned to insure pay- 
ment by defendant by lhfting a sub- 
stantial part of the burden resulting 
in part from changing conditions — 
Haight v Lloyd Royal Belge So- 
c16t6é Anonyme, 217 N.YS 339, 217 
App Div 656 


Adverse interest of attorney 

An attorney obtaining, with the 
consent of the client, an interest m 
property adverse to the interest of 
the client 1s entitled to compensa- 
tion fur hig services on being com- 
pelled to surrender the property ac- 
quired —Moller v. Pickard, 188 N.Y 8S 
781, 197 AppDiv 38388, reversed on 
ae grounds 133 N.B. 887, 232 N.Y. 
71. 


27. Patterson v Fleenor, 
705, 28 Ky L 582 


Employment by other claimant 
While an attorney cannot assume 
@ position adverse to his client with- 
out the client’s consent, attorneys 
employed by a widow to represent 
her in matters connected with her 
husband's estate, with knowledge of 
their previous employment 1m another 
suit by claimant of her husband's 
estate, could recover for services 


7 OJ .S.—65 


89 &.W. 


§ 167 


where he discloses to each party his relation to the 
other and acts with the consent of both, he is en- 
titled to compensation ;18 but, where the employment 
for each is to protect the respective and conflicting 
imterests as they may arise in the litigation, it has 
been held to be against public policy to allow a re- 
covery of compensation, even though the representa- 
tion was with the consent of both.19 


c. Fraud or Misconduct 


An attorney’s right to compensation may be defeated 


rendered —Grauberger v. Light, 16 

P (2d) 188, 127 CalApp 576 

18. West v Mobr, 194 Ili App 496 

19. Ill—Wright v. Clark, 212 [fil 
App 289. 

Tex—Norman v. Wilson, (Civ.App ) 
41 8 W.(2d) 3381 

6 C.J. p 722 note 92. 


20. Cal —Clark VW 
918, 197 Cal. 765 
Minn—Faber v Enkema, 231 NW. 
410, 180 Minn 4938—Blackey v 
Alexander, 195 N.W 456, 166 Minn 
478 

6 CJ p 728 note 93 


Fallure to disclose facts 

(1) It is an attorney’s duty to 
communicate to his chent whatever 
information he obtains that may af- 
fect the latter's interests with re 
spect to the matters intrusted to him 
as attorney, and if guilty of actual 
fraud or bad faith in the conduct of 
his client’s business, he is not en- 
titled to compensation—Selover v 
Hedwall, 184 NW 180, 149 Minn. 3032. 


(2) Where, however, an attorney 
discloses all facts which he honestly 
conceives to be material to his em- 
ployment, and without fraud fails to 
disclose some fact which by the 
court may be deemed material to 
such employment, he is not, by rea- 
gon of such concealment, barred from 
recelying compensation for his serv- 
ices, where the services rendered 
during the time of his employment 
are rendered with exclusive devotion 
to the cause confided to him, and to 
no other interest—Hunter v, Troup, 
146 NE. 321, 315 Il. 298. 


(3) An attorney’s possession as 
trustee of an invalid deed from a 
testator, without disclosure thereof 
to the executors, does not preclude 
recovery of compensation for serv- 
ices rendered to the executors.— 
Hunter v. Troup, supra. 


Secret profit 

(1) An attorney making a secret 
profit at the expenze of his client 
will not be allowed to retain charges 
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Millsap, 242 P 


by fraud or misconduct on his part. 

Fraud or unfairness on the part of the attorney 
may prevent him from recovering for services ren- 
dered,20 unless the client is estopped to raise the 


for services during the period of such 
unfaithful conduct —Robertson’ Vv. 
Hush, (Mass) 177 NE 676, 276 
Mass 452 


(2) So, an attorney procuring @& 
loan for his client and profiting on 
the investment of his funds, in the 
absence ot an express agreement, 18 
not entitled to attorney’s fees — 
Voisin v Morales, 127 So 758, 18 La 
App 318. 


Acts held not mals fide 

(1) In attorneys’ action for fees, 
allegations that the directors of an 
investment company had authorized 
its attorneys to dismiss the action 
against defendant if by doling so they 
could procure the dismissal of six 
actions brought by other parties in 
which the company was directly or 
indirectly defendant, and that plain- 
tiffs knew that such authonty had 
been given, but failed to inform de- 
fendant thereof, are not sufficient to 
constitute a defense or counterclamm 
on the ground of fraud or bad faith, 
so that evidence offered thereunder 
was properly refused—Selover v. 
Hedwall, 184 NW. 180, 149 Munn. 
$02. 


(2) The fact that an attorney, em- 
ployed by a township in connection 
with the construction of a school 
building, induced the contractors to 
contribute a sum to the purchasers 
of bonds issued to pay for the build- 
ing, sO as to enable the bonds to be 
sold above par, does not defeat his 
right to compensation —Union School 
Tp of 8t. Joseph County v. Moon, 
187 N.B. 332, 205 Ind. 614. 


(3) Where the treasurer of a coun- 
ty gave attorneys a duebill for two 
hundred fifty dollars for their fee in 
foreclosure proceedings under s 
mortgage given by bank officers to 
secure the indebtedness due by the 
bank to the county, the treasurer was 
liable thereon, although the attorneys 
had agreed to act in the foreclosure 
proceedings free of cost to him, and 
although they had threatened to 
block the settlement unless the due- 
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question ;21 and so will acts in violation or excess 
of authority,22 and acts of impropriety inconsistent 
with the character of the profession, and incom- 
patible with the faithful discharge of its duties 28 
Accordingly, where counsel for a receiver is inter- 
ested as a purchaser of property sold by the receiv- 
er, he cannot have from the estate any compensation 
for his services in bringing about the sale.24 An 
immaterial false statement in an affidavit, however, 
particularly where it was subsequently corrected, is 
not such misconduct as will forfeit the right to com- 
pensation,25 and neither is the institution of vex- 
atious suits on the cause of action in another juris- 
diction ;26 and misconduct in regard to one matter 
will not prevent recovery for work done in a dif- 
ferent employment, except, perhaps, so far as the 
chent may avail himself of some right of set-off,?7 


bill was given, which was not “du- 
ress, @ species of fraud ”’—Craig v 
Frauenthal, 224 S.W. 484, 145 Ark 
185 


Purchase of client's note 

Where the maker of a note, execut- 
ed on the advice of his attorney, who 
purchased it from the payee at less 
than its face value without disclos- 
ing the possibility of such settlement 
to his client, paid him all the fees he 
asked for all his services in all mat- 
ters in which he was representing 
him, he was not entitled to compen- 
sation for services in the matter of 
an account, in payment of which the 
note was executed, in addition to the 
amount paid therefor—Addison v 
Cope, 248 SW. 212, 210 MoApp 669 


a1. Nugent v. Moody, (Tex.Civ App ) 
271 SW 266 


further services 
Where plaintiff, after bemg in- 
formed of the existence of a will in 
her favor, permitted defendants to 
continue to act for her in pending 
proceedings, she was estopped to 
deny lability for the reasonable val- 
ue of services performed and expens- 
es incurrod, although defendants hed 
concealed the existence of the will 
until they procured the contract 
whereby plaintiff agreed to give 
them one half of the property recov- 
ered, and the client’s statement to 
the attorneys that, aince they refused 
to discuss the fairness of the con- 
tract with her, she would find some 
one with whom they would discuss 
the matter, was not notice that she 
would not accept further services 
from the attorneys in probating the 
will and defending its contest —Nu- 
gent v. Moody, (TexCivApp) 271 
S.W. 266 


22. Chaetfleld v. Simonson, 92 N.Y. 
209—6 CJ p 728 note 94. 


23 Ingersoll v Coal Creek Coal Co, 
98 SW. 178, 117 Tenn. 268, 119 Am. 


istration 
J.—Eq 314 


766, 71 L. Bd 880 


25. Rodgers v. 


LBd 934 


Hd 984. 
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SR 1003, 9 LRA(NS) 282, 10 
AnnCas 829—86 CJ p 723 note 965. 
“Clients are not alone concerned in| Vt—Davis v Smith, 48 Vt. 52 
the conduct of their solicitors, but/6 CJ p 728 note 96 
also the court and public, when the|/@s Duffy v Colonial Trust Co, 185 
clients have been injured by the con- 
duct of their solicitors contrary tO/eg wy—Hoboken Trust Co. v. Nor- 
the character of the legal profes- 
sion and opposed to sound public pol- Pa—Osterling vy. Pose, 1388 A. 874, 
icy and a proper and decorous admin- 
of the 
Trust Co. v. Norton, 107 A. 67, 30 N 


Suggesting simulation of iliness 
That an attorney suggested that a 
Witness simulate illness to obtain @/ funds in his possession on a claim 
continuance shows bad faith to the|for services rendered, instead of 
court and client, as a matter of law 
—Duffy v. Colonial Trust Co, 185 A./ termination of the claim, estops him- 
204, 287 Pa 848, 49 ALR 406, cer-|self from retaining or successfully 
tuorar: denied 47 SCt 570, 278 US 


As to authority of attorney 
Where attorneys filing a 
ruptey petition for foreign corpora- Bailey Lumber Co v. Dunn, 156 8.0 
tions were properly authorized to do 
so, but falsely swore that they had/| so, 
powers of attorney from the petition- 
ing creditors, which statement was 
deemed subsequently corrected by af- SL. Zuckernik v. Jordam Marsh Co, 
fidavits of authority omitting refer- 
ence to any power of attoiney, they 
did not forfeit their right to compen-| Honest mustake 
sation—Rodgers v. Bromberg, 
A Tex) 63 EB (3d) 728, certiorari: de-/in an attorney’s wrongful refusal to 
nied 52 SCt 314, 285 U.S 542, 76 L.|/account to his client for profits re- 
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although where the amount claimed was a bulk 
charge covering all services rendered the client, in- 
cluding the service tainted by fraud, the attorney can- 
not recover for any part of the services °8 


Failure to pay over money collected. Where an 
attorney collects money for his client, and in bad 
faith or without legal reason retains it and refuses 
to pay it over, whereby the client 1s forced to resort 
to legal proceedings against him, involving the em- 
ployment of another attorney, the collecting attor- 
ney loses his right to compensation for the collec- 
tion of the funds,?® although he may recover actual 
disbursements in behalf of the client.29 This rule 
can be applied only where the attorney withholds in 
bad faith or without legal reason the moneys col- 
lected,®1 the validity of his reasons bemg for the 


452—-Smith v Hoctor, 99 N.Y.8. 


848, 51 Misc. 649 


A 204, 287 Pa 848 


ton, 107 A. 67, 90 NJEq 314. 

Zs 286 Pa 263. 

law '’-—-Hoboken | yev_—pailey Lumber Co v. Dunn, 
156 SH 78, 108 W.Va. 725. 

6 CJ p 758 note 97. 

Appropriating funds 
An attorney appropmating clents’ 


keeping the fund intact until a de 


claiming in a subsequent equitable 
action any pait of the money for 
services rendered as attorney —Bull 


2% Tracy v. Willys Corporation, (C. 
CAOhi0) 45 F (2d) 485 v. Pendock Co. 267 NY.S 788, 239 


Bromberg, 
Tex) 6538 (2d) 728, certiorar: de- 
nied 62 SCL 814, 286 US 5432, 76 penalty for failing to pay over mon- 


App Div 590 


Tnourring statutory penalty 
Attorney who incurs the statutory 


(CCA 


ey received by him for his client 

should not be allowed compensation 
bank-| for the collection of such funds— 
79,109 W Va. 726 


Hoboken Trust Co v. Norton, 107 
A. 67, 90 NJ Hq 3814 


(Mass) 194 NE. 832—6 CJ. p 723 
note 98 


(cc. Where an honest mistake resulted 


alized on the eventual gale of the 


96. Hornish v. McConnell, 182 N.W. property acquired on the foreclosure 
406, 131 Iowa 308. 
27. Mich—Richardson v. 


son, 59 N.W. 178, 100 Mich 864 
N Y¥.—Currie v. Cowles, 19 N Y.Super. 


of a mortgage which had been as- 
signed to the attorney only as secu- 
Richard-|rity, the attorney 1s entitled to a 
reasonable compensation for his 
manegerial and legal services —Da- 
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court and jury to dctermine on the law and facts of 
the case.82 Accordingly, in a suit against an attorney 
to recover money collected, where his good faith 
is apparent, the attorney will not be deprived of his 
fees as damages for retention of the money,®® al- 
though the court may compel him to pay over the 
whole amount in his hands and leave the recovery 
of the fee to a subsequent action against the client.?4 


d. Negligence 


Uncondoned culpable negligence or Ignorance cf an 
attorney resulting in damage to the client may bar 
recovery of compensation by the former. 


As a general rule, an attorney’s culpable negligence 
or ignorance in the discharge of his duties, result- 
ing in damage to the client, is a valid defense to 
an action for compensation,®5 unless such negligence 
or mistake has been condoned by the client.36 To 
entitle himsclf to this defense, the client must show 
that he suffered damages consequent on the attorney's 
negligence.87 

Not every mistake or negligent act on the part of 
an attorney is a defense to his claim for compensa- 
tion; thus, a mistake which reasonable care would 
not prevent does not bar recovery;?8 nor would 
neglect of an unimportant matter defeat the right 
to recover for important services rendered without 
fault 39 Where there is a failure to make out the 
alleged negligence of the attorney, the dissatisfac- 
tion of the client with the result of the suit will 
not affect the attorney’s right to his pay.*0 


§ 168. Premature Termination of Employ- 


ment 
An attorney fe entitled to the reasonable value of 
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his services on premature termination of his employ- 
ment. 

Where performance is made impossible on the 
part of an attorney, he may still recover the rea- 
sonable value of his services on a quantum merutt; 
and this 1s so, regardless of whether the impossi- 
bility of performance was brought about by the 
dismissal by the adversary of his chent of the pro- 
ceedings in which he was engaged to act,#1 or, as 
shown in the succeeding sections, by the act of the 
client or the combined act of attorney and client, 
by operation of law, or by the death or disability 
of the client or attorney. 


§ 169. —— By Act of Parties 
a. By act of client 
b. By act of attorney 
c. By combined act of attorney and client 


a. By Act of Olient 
(1) General rule 
(2) Discharge without cause 
(3) Discharge for cause 


(1) General Rule 


Although full performance Ia rendered Impossible by 
the acts of the client, an attorney Is entitled to com- 
pensation for services actually rendered, and In some 
cases, to damages. 


Where the complete performance of an attorney’s 
services has been rendered impossible, or otherwise 
prevented, by the act of his client, the attorney may, 
as a general rule, recover on a quantum meruit for 
the services actually rendered ;*? and in some states 


vitt v. O'Connor, (CCAN.Y.) 73 F. 
(2d) 48, certiorari denied O’Connor v. 
Davitt, 55 SCt. 217, 298 US 631, 79 
L Ed. 709 

32. Gray v. Conyers, 70 Ga 349 


33. Soper v Manning, 16 NH 7652, 
147 Mass 126—6 CJ. p 728 note 99 


34 Walton v. Dickerson, 7 Pa 376. 


35. N Y—Parker-Smith v. Prince 
Mfg. Co, 168 N.Y 8S. 846, 172 App. 
Div. 802. 

Ohio —Western & Southern L Ins 
Co v. Selzer, 28 Ohio Cir Ct(NS ) 
104. 

6 C.J. p 723 note 1. 

Allegations in pleading 
Where a complaint seeking the 

cancellation of a land contract al- 

leged false and fraudulent misrepre- 
scnotations concerning the value of 
the land, its productiveness, and its 
condition with respect to drainage, 
the mere fact that it contaimed alle- 
gations with respect to false repre- 
gentations concerning the value of 
the land did not show such negli- 


gence of the attorneys in the prep- 
aration of the complaint as would 
defeat compensation, such an allega- 
tion, even if not sufficient in itself 
to constitute ground for cancellation 
of the contract, not being an inap- 
propriate allegation im connection 
with the other allegations —Munsell 
v. Yerger, 2344 SW 465, 155 Ark. 385 


Fallure to demand payment 

‘Where no demand for payment is 
made before execution 18 issued on & 
judgment note providing for an at- 
torney’s commission for collection, 
and defendant pays into court the 
debt interest and costs, no commuis- 
#100 will be allowed—Johngson v 
Marsh, 4 Walk (Pa) 136, 21 Whly. 
N Cas 570. 


Failure to sue 

An attorney, who, in compliance 
with a request by an heir, examined 
into an estate and interviewed the 
administrator and reported that an 
action would be necessary to enforce 
the heir’s mrghts, cannot be held 
neghgent in not inatituting an action 
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where he was not directed to do so— 
Hamlin v Flick, 226 P. 484, 1380 
Wash. 126—6 CJ. p 723 note 1 [a]. 
36. Gleason v. Kellogg, 52 Vt 14. 


Mo —Gabbert v. Hvans, 166 SW 635, 
184 Mo.App. 283 
6 CJ. p 728 note 3. 


3s. La—Herwig's Succ, 53 So. 466, 
127 La 127 

Tenn—Fulton v. Davidson, 3 Heisk. 
614. 

30. Mason v. Ring, 2 Abb.PrW 8.(N. 
Y) 322—6 CJ. p 728 note 6. 

40. Hennen v. Eourgeat, 12 Rob. 
(La) 522—6 CJ p 724 note 7. 


41. In re Boardwalk Amusement Co, 
286 NYS 449. 


@ US.—In re Badger, (CC AN.Y.) 
9 F.(2d) 660 

Ky —Baxter v. Hubbard, 47 S.W.(2d) 
143, 242 Ky. 7651. 

Minn —Lawler v. Dunn, 176 N.W. 989, 
145 Minn 281 

N.Y.—Tillman v. Komar, 181 NE. 
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he may have an action for damages‘? or, where he 
remains in readiness to render complete perform- 
ance, recover the entire stipulated compensation as 
though he had fully performed,*4 although, in the 
latter case, the court may deduct a sum sufficient to 
pay another attorney for completing performance, 
particularly where the first attorney consents there- 
to.46 On the other hand, where an attorney has 
fully performed his contract before discharge by 
the client, the attorney may stand on his contract 
and recover the agreed value of services as dam- 
ages;#6 and where an attorney has not been dis- 
missed during the pendency of the proceeding for 
which he was retained, he will not be relegated to a 
quantum meruit for recovery of his fee 47 


Provided the contingency has taken place, the fact 
that the agreement was for a contingent fee, does 
not deprive the attorney of his nght to recover the 
stipulated compensation.48 


Where an attorney, employed by several clients 
to oppose the appointment of an administrator, was 


75, 259 NY. 188, reversing In rej44. La—D’Avricourt v. Seeger, 125 
So 785, 169 La 620 

Mo—Neeper v Heinbach, (Ap >) 249 
SW 440—Thompson v_ Stearns, 
234 SW 1059, 208 MoApp 338 

SC—Bonham v. 
$78, 151 SC. 346 

Tenn —Eright v. Taylor, 4 Sneed 159 

Toland, (Civ App ) 


Tillman, 254 NYS 918, 234 App 
Div. 752—McAvoy v. Schramme, 
264 NYS 181, 288 ApnDiv 225, 
affirmed 189 NH 691, 268 NY. 648 
—Hausvater v Wikler & Diamont, 
Inc, 277 NYS 810, 164 Mise 655— 
Badger v Mayer, 38 NYS. 765, 8 
Miac 5383 

Tex—Bryant v. Lewis, (Civ.App.) 27 
S.W (2d) 604 

6éCTJI p 724 note 8 

See O'Hair v. Watson, 202 Till App 
439 


Zmployment of retiring partner 

A. client, discharging a law firm 
after recovery of judgment and em- 
ploying a retiring junior member of 
the firm to represent such client in 
the supreme court in the same law- 
suit, is luable to the firm for reason- 
able value of services rendered untul 
its discharge, notwithstanding the 
retiring junior partner had perform- 
ed most of the legal services, and 
notwithstanding the client had per- 
mitted such partner to pay himself 
out of collections made on the judg- 
ment after such partner had ceased, 
with knowledge of the client, to be a 
member of the firm—Cox v Trous- 
dale, 27 P (2d) 298, 138 Kan. 683. 


Befusal to agree on fee 

A client refusing to agree on the 
fee for an attorney's services became 
liable for compensation, whether the 
attorney then quit or was discharged 
by the client —Baxter v. Hubbard, 47 
S'W (2d) 748, 248 Ky. 751. 


43. Ind—French v. Cunningham, 49 
NE 797, 149 Ind. 632 

NC—Johnston v. Cutchin, 45 SE 
622, 188 N.C. 119. 


279 SW. 609. 


151 SC 246. 


Or 550 
151 SC 246. 


281 F. 963, 


P.(2d) 258 
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6 CJ. p 724 note 10. 
45. Bonham v. Farmer, 148 § BD. 878, 


46. McAvoy v. Schramme, 264 NY 
§ 181, 288 App Div 235, affirmed 
189 NE 691, 268 NY 6548 


47. In re Liebergall, 178 N.Y S. 857, 
189 App Div. 681. 

43. Kan.—Carter v. Dunham, 177 P. 
588, 104 Kan 659. 

N Y—Parker-Smith vy. 
Co, 158 NYS. 846, 172 App Div 


Ohio—Roberts v. Montgomery, 154 
NE 740, 115 Ohio St 502 

Okl—White v American Law Book 
Co, 233 P 426, 106 Okl. 166 

Or—Dolph v. Speckart, 186 P 32, 94 


S C—Bonham v. Farmer, 148 SE 878, 


6CJ p 724 note ll 
49. Pauchet v. Bujacn, (CCANM) 


5. US—Woodbury vy. Andrew Jer-|NY—Lurie sv. 
gens Co, (CCANY.) 69 F (2d) 49 
—Marquam vy. Vachon, (CC A Alas- 
ka) 7 F (2d) 607. 

Cal—Lessing v. Gibbons, (App) 465 


Ili—Bunge v. Downers Grove Sani- 
tary Dist., 191 NE 78, 366 Ill 531, 
certiorari demied Downers Grove 


7 CJ.8. 


discharged by one of them who joined in asking the 
appointment, the fact that the attorney continued to 
contest it in behalf of the others does not prevent 
him from recovering compensation of his former 
client for services rendered before his discharge.4# 


(2) Discharge without Cause 


An attorney diecharged without cause may gen- 
erally recover the reasonable value of the services ren- 
dered by him to the date of the discharge. in some Ju- 
risdictions euch a diecharge gives rise to an action for 
breach of contract in which the damages are ordinarily 
held to be the agreed contract price, but under other 
authorities such discharge does not subject the client to 
such an action for damages, but confines his liability to 
the reasonable value of services rendered prior to the 
date of discharge. 


Where an attorney has been discharged by his 
client without cause, the attorney may treat the con- 
tract of employment as rescinded and recover on a 
quantum meruit for services rendered up to the date 
of his discharge;59 and it has been held that he 1s 
limited to the reasonable value of his serviccs to 
the date of the termimation of the employment,5! 


Sanitary Dist. v. Bunge, 55 SCt 
117, 293 US. 601, 79 L. Bd. 693 
Kan—Shouse, Doolittle & Moxelock 
v Consolidated Flour Mulls Co., 294 

P. 657, 182 Kan 108 
Ky —Hubbard v_ Goffinett, 70 S.W. 
(2d) 671, 363 Ky 779 
Mo—RMulls v. Metropolitan St. Ry. 
Co, 221 SW 1, 282 Mo. 118 
N Y —Tillman v Komar, 181 NE 76, 
259 NY. 133, reversing In re Tuill- 
man, 264 NYS 918, 284 App Div. 
762 
RI—Lake v Winfield Fuller Co., 17% 
A. 119, 54 RI 358. 
Tenn —Brownlow vy. Payne, 2 Tenn. 
App 154 
6 CJ p 724 note 13 
mecovery Of usual charge 
Where @ client, who had agreed to 
let an attorney do all his legal busi- 
ness in & county, in consideration of 
which the attorney agreed to charge 
only half his regular rates, abandon- 
ed his contract by giving most of 
such business to another, the attor- 
ney was entitled to recover the full 
amount of his usual fees for the 
client's business which he handled — 
Noble v Bellows, 58 Vt. 527. 


51. Ky—Hubbard v Gofflnett, 70 8 
W (2d) 671, 253 Ky. 779 

La—Louque v Dejan, 56 So 427, 129 
La 620—Succession of Le Blane, 
2 LaApp 364 


148 SE 


Prince Mfg 


New Amsterdam 
Casualty Co,1NH (2d) 472, 270 N 
Y 9379, affirming 281 NY.S 988, 245 
App Div 710—In re Weltling, 194 
NE 401, 266 NY 184, reversing 
275 NYS 973, 242 AppDiv 8238— 
Application of Krooks, 178 N EX. 
648, 257 NY 829—Johnson v. Ra- 
vitch, 99 N. YS 1059, 118 App Div. 
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although, as pointed out hereinafter, in some juris- 
dictions he is entitled to damages for breach of con- 
tract. 


Failure of the attorney to perform the contract 
after discharge without cause does not defeat his 
right to recover reasonable fees for services ren- 
dered before the discharge 52 


In a quantum meruit action the attorney’s compen- 
sation is not limited or governed by the agreed price 
fixed by the terms of the contract previously termi- 
nated 53 Together with other elements they may, 
however, be taken into consideration as a guide for 
ascertaining quantum meruit 54 


Where a contract fixing no period of service pro- 
vided for a specified retainer [or each case and for 
specified compensation for each day that the attor- 
ney was actually engaged in trying the case and 
for each appeal, the discharge of such attorney is 
not a breach, and he is not entitled to compensation 
for pending cases on the basis of quantum meruit, 
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but his compensation is governed by the contract.55 


Contingent fee contract. Where the compensa- 
tion of an attorney 1s to be paid to him contingently 
on the succcssful prosecution of the sust, the measure 
of the attorney’s recovery on his discharge by the 
client before the happening of the contingency 13 
not the contingent fee agreed on, but a reasonable 
compensation for the services actually rendered ;5¢ 
but the contract and the ultimate result should not be 
ignored in fixing the reasonable value of the serv- 
ices, and it has been held that the determination there- 
of should be deferred until the fixing of damages in 
the suit.5? In the absence of evidence showing what 
was the reasonable value of the services rendered by 
the attorney up to the time of his discharge, theie 
can be no recovery.58 


Where the attorneys are discharged after judg- 
ment and pending appeal therefrom, it has been said 
that they have the option, either to treat the con- 
tract as rescinded and sue for the reasonable value 


810—Carey v. Gnant, 59 Barb. 574 ; Value exceeting contract price 


Contra Friedman v. Mindlin, 155 

NYS 295, 91 Misc 473 
From retainer to discharge 

The quantum meruit of an attor- 
ney’s services was limited to actual 
services rendered from the date of 
retainer until his discharge~—In re 
Driscoll, 228 N.Y 8S. 385, 1381 Misc 618. 


Future costs 


An attorney, discharged without 
eause after completion of five sixths 
of the work agreed to be done for 
five thousand dcllars, was held en- 
titled to thirtecn thousand dollars, 
where that was the reasonable value 
thereof, notwithstanding the contract. 
—In re Montgomery’s Estate, 287 N. 
Y.8. 186, 158 Misc 4132. 


An attorney, sought to be displac-| 54 US-—Shaituck v. Pennsylvania 


ed, is not entitled to future costs as 
part of compensation in an action 
not tmed—Progiessive Merchants’ 
Co v Elkat Realty Co, 244 NYS. 
17, 136 Misc 682. 


Where there 1s no contract govern- 
ing the amount of an aitorney’s fees, 
and he is wrongtully discharged be- 
fore the contemplated services have 
been fully rendered, he 1s entitled to 
recover only reasonable compenga- 
tion for the services performed — 
Gamewell v. Killion, (Tex.Civ App.) 
282 SW. 873 


5&2. Pierce v Rilovich, 29 P.(2d) 228, 
186 CalApp 611 


53. Cal—Lecsing v Gibbons, (App ) 
45 P (2d) 268 

N Y —Tillman v. Komar, 181 NB 765, 
259 NY 188, reversing In re Till- 
man, 254 NYS 918, 284 App Div 
762—In re Montgomery’s Bstate, 
284 N.YS 6, 246 App Div. 495, re- 
versing 282 NYS 741, 156 Misc 
588—In re Montgomery's Estate, 
287 NYS 136, 168 Misc 412—In re 
Driscoll, 228 NYS. 835, 181 Misc 
613. Contra Grant v. Langley, 68 
NY.S 820, 34 Misc, 776. 

‘Tex—Thompson v. Smith, (Com 
App) 248 SW. 1070, reversing 
Smith v. Thompson, (Civ.App ) 238 
Sw. 876. 


R. Co, (DCN Y) 48 F (2d) 346 

N Y¥—Tillmon v Komar, 181 NB 
75, 269 NY. 188, reversing In re 
Tillman, 254 NYS 918, 284 App 
Div 752—In re Montgomery’s Hs- 
tate, 284 NYS 2, 246 App.Div 
495, reversing 282 NYS 741, 156 
Misc 683—In re Montgomery’s Hs- 
tate, 287 NYS. 136, 158 Misc. 412 
—Bloom v Irving Trust Co, 272 N 
YS 687, 152 Misc 50. 

$8 D—Rits v Carpenter, 178 N.W. 877, 
48 SD. 286, 19 ALR. 840 


55. In re Sachs, 218 P. 20@9, 126 
Wash, 843 


568 US—Woodbury vy Andrew Jer- 
gens Co, (CCANY) 69 ¥F.(24) 
49—Shattuck v. Pennsylvania R 
Co, (DCNY) 48 F.(2d) 846— 
Spellman vy Bankers’ Trust Co., (C 
CAN Y.) 6 F (2d) 799 

Ala —Owens v. Bolt, 118 So 690, 218 
Ala, 344 

N Y—In re Rosedale and St. Law- 
rence Avenues in City of New 
York, 114 N.E 49, 219 NY 193, 
reversing In re City of New York, 
159 NYS. 1105, 174 AppDuiv. 853, 
and reargument denied In re Rose- 
dale Ave. in City of New York, 114 
NB 1082, 218 N.Y. 626—Bloom v. 
Irving Trust Co, 272 NYS _ 637, 
152 Mose 50-—Lewy v. Union Ry. 
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Co of New York City, 272 NYS. 
128, 151 Mise 724. 

Tex-——Thompson v Smith, 
App) 248 SW 1070, 
Smith vy Thompson, 
288 S.W 876. 

Wash—Hamlin v Case & Case, 61 
P (2d) 1287—Cavers v. Old Nat. 
Bank & Union Trust Co, 7 P.(2d) 
28, 166 Wash 449—Wright v. 
Johanson, 238 P. 16, 132 Wash 683, 
affirmed 286 P 807, 135 Wash 696 
-——Ramey v Graves, 191 P. 801, 112 
Wash 88 

W Va—Clayton v Martin, 151 8.5. 
855, 108 W.Va 57L 

6CJ p 726 note 19. 


(Com 
reversing 
(Civ App.) 


Where a client repudiated her con- 
tract to give an attorney a specified 
per cent of her share of real estate 
of an estate, the attorney was en- 
titled to a personal judgment against 
the chent for the value of his serv- 
Ices according to such contract, to be 
impressed on her interest in the real 
estate and deducted from the pro- 
cecds thereof if sold —Beck v Bouch- 
er, 195 P. 996, 114 Wash 574—6 C. 
J. p 740 note 6 [a] 


57. Shattuck v. Pennsylvania R Co, 
(DCNY) 48 F.(2d) 3846 


sms. NY—In re Rosedale and st 
Lawrence Avenues in City of New 
York, 114 NH 49, 219 NY. 192, 
reversing In re City of New York, 
159 NYS 1105, 174 AppDiv 853, 
and reargument demied In re Rose- 
dale Ave in City of New York, 114 
NE. 1082, 218 N Y. 626. 

Wash.—Ramey v. Graves, 191 P 801, 
112 Wash 8&8 

W Va.—Clayton v Martin, 151 8.5. 
856, 108 W Va. 671. 
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for the serviccs, or to treat the cause of action as 
liquidated by its reduction to judgment, subject to 
the results of the appeal 59 


Damages for breach of contract. In some juris- 
dictions it 1s held that, where the attorney 1s em- 
ployed to perform services for an agreed sum and 
is discharged without cause and thereby prevented 
from performance, he may treat the contract as 
continuing, although broken by the client, and may 
recover damages for the breach,®9 the measure of 
damages ordinarily being the full contract price,®1 
unless some other sum has been agreed on,®* pro- 
vided, however, if the employment is for 2 term 
of years and the action 1s brought before the ex- 
piration of the term, the probabilities as to the at- 
torney’s living until the termination of the term 
and remaining capable of performing his part of 
the contract must be considered.£8 On the other 
hand, according to some decisions the measure of 
recovery is the contract price abated by such som 
as is reasonably represented by the unperformed 
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part of the service.64 The general rule that the 
measure of damages in case of an employer's. 
breach of a contract for persorial employment 15 
the difference between what the employee received 
or might have received from others and the price 
agreed on does not generally apply to breach of a 
contract for attorney’s services,®5 but this rule 
was held not to apply to a contract for the em- 
ployment of an attorney to prosecute an appeul, 
which was broken by renunciation before anything 
was done under it and before performance became 
due.66 


Nevertheless, since a client has the implied right. 
to terminate the contract at any time, the view 
has been taken that he eannot be held in damages 
for exercising that right; im such a case, the at- 
torney may recover the reasonable value of the' 
services which he has rendered to the date of 
discharge, but he carmot recover for damages for 
the breach of contract.§7 


The rule does not apply, however, where by the 


39. Barthels v Garrels, 227 SW. 


910, 206 MoApp 199 


60. Mo—Mulls v Metropolitan St 
Ry Co, 221 SW. 1, 282 Mo 118. 
Tenn-—Brownlow v. Payne, 2 Tenn 
App. 154 

Tex—White v Burch, (CivApp) 18 
§8 w.(24) 404. 

@CcTI p 724 note 14, 


Alternative remedies 

On being summarily discharged by 
his client, with whom he had a per- 
centage contract, an attorney has an 
option to wait until the cause of ac- 
tion of the clent was liquidated by 
judgment or settlement, and then to 
sue for his fee according to the 
contract, or to treat the contract as 
rescinded and to sue for the reason- 
able value of his services—wMills v. 
Metropolitan St. Ry. Co., 221 5 W. 1, 
282 Mo 118 


61. Cal—DlIconin vw Yalen, 282 P. 
791, 208 Cal 546—Kirk v Culley, 
261 P 991, 202 Cal. 501—McCully 
v Gano, 8 P (2d) 348, 116 Cal App 
695 

Mo—Mules v Mctropolitan St Ry. 
Co., 221 SW 1, 282 Mo 118 

Web—Dorshimer v Hendon, 153 N 
W 496,98 Neb 421, affirmed 154 N 
W 207, 98 Neb 425 

Okl1—Okmulgee Buwilding & loan 
Ass'n v Cutler, 51 P (2d) 709, 174 
Okl 614—White v American Law 
Book Co, 288 P 426, 106 Okl 166 

Or.—Dolph v. Speckart, 186 P 32, 94 
Or 650 

Tenn —Brownlow v Payne, 2 Tenn 
App 164. 

Tex—Whuite v Burch, (Civ App) 19 
Sw (2d) 404 

6CJ. p 724 note 15. 


Ignorance of employnrent 

An attorney for a burzlding and 
loan association discharged without 
cause on change of management of 
the association was held entrtled to 
recover the compensation named in 
his contract as against the conten- 
tion that the new management did 
not know of plaintiff's claim to act 
as attorney for the association until 
other counsel had been employed, 
where the attorney turned over to 
the association and new counsel all 
the files relating to uncompleted cas- 
es and the attorney’s work was ut:l- 
ized by new  counsel.—Okmulgee 
Building & Loan Ase’n v. Cutler, 51 
P (2d) 709, 174 Okl 614 


Contingent fee contract 

Where a client breached a contin- 
gent fee contract under which he 
employed an attorney to obtain or 
recover part of the estate of decedent 
claimed by him, and employed other 
counsel, who brought an action 
wherein it was stipulated that the 
chent was at least entitled to certain 
corporate stock, which was then giv- 
en to such clhent, damages for 
breach of the contract with the at- 
torney should be based on the value 
of the corporate stock at the time it 
was issued or given to the chent — 
Dolph v Speckart, 186 P. $3, 94 Or 
550 


HWominal damages 

An attorney employed for a defi- 
nite time and wrongfully dismissed 
before its expiration is entitled at 
least to nominal damages.—Dixon v. 
Volunteer Co-op Bank, 100 NE 6&5, 
213 Mass 345. 


ea. Mullard v Jordan, 42 N.W. 1085, 
76 Mich. 131, 
1030 


Agreed reduchon 

Attorneys, dischargeé without their 
fault, are entitled to recover from 
their clients the contract price, less 
an agreed reduction for unperfo: med 
services —Searsonm v. Sams, 141 8 B 
107, 142 SC 558 


63. Lakewood v Shaver, 16 Ohio 
CirCt éNS) 413 


64 Bowser v Pnireek, (Ky.) 65 8. 
W 824—Goodin v. Hays, 88 S'W. 
1101, 28 Ky, 112—6 CJ. p 735 
note 28. 


6. US—Kikucha v. Itutehie, (Alas- 
ka) 202 & 85%, 121 CCA. 215. 
Mass—Dixon v Volunteer Co.-op. 
Bank, 100 NE 655, 213 Mass 345. 


66. Kikuchi v Ritchie, (Alaska) 202 
EB 857, 121 CCA. 215-—6 CJ. p 725 
note 21 


e7. US—Marquam v. Vachon, (C. 
CA Alaska) T F (2d) 607 Contra 
Tuppela v Mathison, (CC A Alas- 
ka) 291 F 728 


La~—Louque v. Dejan, 56 So 427, 
129 La 5820 
Minn—Lawiler v Dunn, 176 NW. 


989, 990, 145 Minn 281, overruling 
Moyer v. Cantieny, 42 N.W. 1060, 
41 Minn 242 

NY—Martin v Camp, 114 NBD 46, 
219 N.Y. 170, LRA1917F 402, re- 
versing 146 NYS 1041, 161 App. 
Div. 610, and reargument denied 
114 NIC 1072, 219 NY 627, motion 
granted 115 NE 1044, 2206 NY. 
658, and reargument denied 116 N. 
HM 1060, 221 NY 631—In re Mont- 
gomeiy’s Hstate, 284 N.Y.S 6, 246 
App Div 495, reversing 282 NYS 
741, 156 Misc 683—In re Board of 
Water Supply of City of New 
York, 167 NYS. 831, 179 App Div. 
877—Corcoran v. George Kellogg 


7 CJ.8 


express terms of the contract, or otherwise, it ap- 
pears that a different rule was intended by the 
parties, as where an attorney is employed under 
a general retainer for a fixed period to perform 
legal serviccs in relation to matters that may arise 
during the period of the contract, since such a 
contract 1s more in the nature of an ordinary 
contract between master and servant than one for 
professional services, and, in such a case, the dis- 
charge of the attorney without cause makes the 
employer liable for a breach of contract.68 The 
incurring of expense by the attorney prior to the 
notification of his discharge, however, would not 
keep alive the contract after such discharge, nor 
give the attorney a cause of action for a breach 
thereof.69 


(3) Discharge for Cause 


Ordinarily, an attorney discharged for cause cannot 
recover compensation. 


Where the attorney has been retained on a 
specific contract and 1s discharged for good and 
justifiable cause, the prevailing rule is that he may 
not recover compensation either in an action on the 
contract or on a quantum meruit,?° although it has 
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been held that a recovery may be had on a quan- 
tum meruit.7 


b. By Act of Attorney 


Where an attorney for good cause abandons his em- 
ployment, he is entitled, at least, to compensation for 
services actually rendered; but when he prematurely 
terminates the employment without Just cause, he for- 
felts all right to compensation. 

Where an attorney withdraws from a case or 
otherwise abandons his employment for a justifia- 
ble cause, the client 1s lable for the services ac- 
tually rendered,72 although such withdrawal or 
abandonment was without his consent or that of 
the court,’78 and where the withdrawal resulted 
from conduct of the client equivalent to dismissal 
without cause, it has been held that the attorney 
is entitled to recover the full amount contracted 


for.74 


On the other hand, if an attorney, without just 
cause, abandons his client before the proceeding for 
which he was retained generally has been conduct- 
ed to its termination, according io the prevailing 
doctrine he forfeits all right to payment for any 
services which he has rendered,75 and he may not 


Structural Co, 166 N.Y¥.S 269, 179 
App Div. 396—Lynn v Agnew, 166 
NYS 274, 179 App Div 305, afirm- 
ed Lynn v. McCann, 123 NE 877, 
226 NY. 654—Bloom v. Irving 
Trust Co, 272 NYS 687, 162 Misc 
50—Boehm v. United Power Laun- 
dries, 229 NYS 430, 182 Misc 1— 
In re Pollen’s Estate, 211 NYS 
626, 1256 Misc 3854. 

&§D—Ritz v. Carpenter, 178 
877, 48 SD 236,19 ALR 840 

Wyo —Einos v Keating, 271 P 6, 39 
Wyo 217, 67 ALR 430, rehearing 
denied 275 P. 181, 39 Wyo 217, 67 
ALR. 430 


mm Washington 

(1) In conformity with the rule of 
the text, 1t has been held that a 
client discharging an attorney, em- 
ployed undcr a contingent fee con- 
tract, 18 not hable to him in damrges 
as for breach of contract, but 1s li- 
able only on quantum meruit for 
services rendcred before dischalge — 
Wright v. Johnnson, 233 P 16, 182 
Wash 682, affirmed 236 P. 807, 185 
Wash 696 


(2) It has been held, however, that, 
where an attorney is employed to 
conduct a suit at an agreed compen- 
gation, and fully pezforms his agree- 
ment until discharged without cause, 
the measure of damages is the un- 
paid balance of the contract amount 
—Sessions v. Warwick, 89 P. 482, 46 
‘Wash. 165 


Under contract for share of recovery 
Under the law of New York, an at- 


NW. 


torney, although having a contract 
for a share of any recovery, may be 
discharged by his client at any time 
without cause, in which case he is 
entitled only to the reasonable value 
of his services rendered —The John- 
son Lighterage Co No 21, (DG.N J.) 
240 ¥ 435, modified on other grounds 
248 F. 74,160 CCA 214 


68. Greenberg v Jerome H Remick 
& Co, 129 NBD 4311, 280 NY. 70, 
reversing 181 N.Y.S. 987, 191 App 
Div 947 


Change of position 

Where an attorney, by contract, en- 
ters the general employment of his 
client, thereby changing his position 
by giving up other clients and incur- 
ring expenses, and is discharged by 
his client without reasonable cause, 
such attorney may recover damages 
for loss of fees provided by the con- 
tract——Rcoxana Petroleum Co of Ok- 
lahoma v. Rice, 235 P. 502, 109 OKL 
161. 


69. In re Driscoll, 228 N.Y.8S. 336, 
131 Misc. 618 


70. US—lIn re Badger, (CCA.N Y ) 
9 F.(2d) 560 

N Y¥.—Bloom v Irving Trust Co., 272 
NYS 687, 152 Misc 60. 

6CJ p 725 notes 28, 24. 


Contingent fee contract 

An attorney, who for more than 
two years unsuccessfully endeavored 
to increase the clent’s interest in a 
particular estate, pursuant to a con- 
tract providing for a contingent fee, 
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was not entitled, on the client’s ter- 
mination of the contract, to recover 
on quantum meruit for services ren- 
dered, nor for traveling and hving 
expenses incurred —Fletcher v. Kel- 
logge, 56 AppDC. 351, 6 F (2d) 476, 
40 ALR 1535, certiorari denied 46 
SCt 18, 269 US 555, 70 L Dd 409 


71. Goodin v. Hays, 88 S.W. 1101, 28 
Ky L 112 


72. Dowling v Peyroux, 126 So 270, 
12 La App. 551—6 CJ. p 725 note 
26. 


mefusal to pay fee 

An attorney withdrawing from Iit- 
igation during the pendency of an 
appeal without injuring the client, 
following unsuccessful effoits to col- 
lect hig fee, could recover on the 
basis of quantum meruit for serv- 
ices rendered —Dowling v. Peyroux, 
126 So 270, 12 La App. 661 


73. Powers v Manning, 28 NE 290, 
164 Mass 370,18 LMA, 268. 


74 Mutter v. Burgess, 290 P. 3269, 
87 Colo 580 


Acousation of dishonesty 

As regards the right to contract 
fee, a clicnt’s falsely accusing his 
attorneys of dishonesty, resuliing in 
their withdrawal, was equivalent to 
discharging them without cause— 
Mutter v. Burgess, 290 P. 269, 87 
Colo. 580 


76. Ala—Howard vy. McCarson, 110 
So 296, 215 Ala. 251—Amaszon v. 
Harton, 89 So 37, 205 Ala 681. 

Ark.—Beaumont v. J H Hamien & 
Son, 81 SW.(2d) 24, 190 Ark. 630. 
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recover either on the contract or on the quantum 
meruit.7¢ It has been held, however, that the 
attorney in such case may recover the reasonable 
value of his services, less the damage the client 
may have suffered on account of the abandon- 
ment 77 


c. By Combined Act of Attorney and Olient 


An attorney is entitled to compensation for services 
rendered where the employment is terminated by the 
combined act of attorney and client. 

If the employment is terminated by the combined 
act of the attorney and the client, the attorney may 
recover, in an amount not exceeding the contract 
price, for services actually rendered,7® unless, at the 
time of his withdrawal, the attorney waives his 
clam to compensation.79 Where the attorney ac- 
cepts an amount less than that requmred by the 
contract in consideration of being relieved from 
performance of further services thereunder, he 1s 
not entitled to recover the balance due under the 
contract.80 


§ 170. —— By Operation of Law 


Incapacity of an attorney to continue his services 
arising by operation of law does not defeat his right to 
compensation for services rendered. 

The incapacity of an attorney to continue his 
services, arising by operation of law, will not pre- 
vent him from recovering for services already 
rendered.8! Thus, where an attorney becomes a 
judge, and in consequence 1s prohibited by law from 
appearing as an attorney in any court of record 
in the state, he will, nevertheless, be entitled to 
compensation for services rendered in a case up to 
the time of his incapacity.82 A contract to defend 
an expected charge of murder is not rendered 1m- 
possible of performance, however, within the rule 
fixing the amount of recovery in case of impos- 
sibility of performance merely because no indict- 


Mo—Mills v Metropolitan St Ry., Price v. Western Loan, etc, Co, 100 
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ment has ever been found, since no law of limita- 
tion for indictment and prosecution therefor ex- 
ists.&3 


§ 171. —— By Death or Disability 
a. Of attorney 
b. Of client 


a. Of Attorney 


Where the contract is terminated by the death or 
disability of the attorney, the client is not ordinarily 
Hable under the contract, but only on a quantum meruit. 

In accordance with the general rule that con- 
tracts for personal services requiring skill, which 
can be performed only by the person named, are 
subject to the mmplied condition that the person 
designated shall be able to perform, if an attorney 
dies before he has prosecuted to a judgment or 
settlement a litigation which he has undertaken to 
conduct for a certain compensation, his contract 
is at an end; and the compensation agreed on can- 
not be recovered by his representative under the 
agreement because he did not, and his representa- 
tive cannot, carry out his agreement.24 The ex- 
tent of the recovery permitted his representative 
1s the reasonable value of the services rendered un- 
der the contract,85 not exceeding, however, the sum 
or the rate fixed by it.86 


The same result follows where an attorney is 
prevented from completing his contract by reason 
of physical disability.8? 


If the contract is not entire, but severable, and 
the death of the attorney occurs before complete 
performance, his representative may recover for 
the part performed and is not limited to recovery 
on a quantum merwit.88 


Where the fee has been paid in advance, the 
client may, as pointed out infra § 192, recover the 
unearned portion thereof. 


146 Misc 278—6 CJ p 737 notes 


Co, 221 SW 1, 282 Mo 118 
€ CJ p 673 note 75, p 726 note 28. 


76. Woodbury v. Andrew Jergens 
Co, (CCAN.Y) 61 F (2d) 1736, 
certiorari denied Berenson v Wood- 
bury, 58 SCt. 659, 289 US. 740, 
T?7 LBA 1487 


77. Morgan v. Roberts, 38 Tl 65— 
6 CJ. p 726 note 29. 


7&8. Ownbey v. Silverstein, 194 P 
607, 69 Colo. 336-—6 C.J. p 726 note 
30 


Both parties at fault 

The rule of the text has been ap- 
plied where both parties were at 
fault.—Scobey v. Ross, § Ind. 445—~ 


P. 677, 35 Utah 379, 19 AnnCas 589 
78. Coopwood vy. Wallace, 123 Ala 
790. 


60. Champion v. Berguson, 34 8S.W. 
(2d) 957, 287 Ky. 115. 


Sl. EKy—wWearren Deposit Bank v. 


Barclay, 60 SW. 863, 22 Ky L 15656. 


Tex —Baird v. Ratcliff, 10 Tex 81. 

6 C.J p 726 note 838 

&2. Ind—Justice v. Lairy, 49 NE 
459, 19 IndApp. 272, 65 Am.S R. 
406. 

Tex—Baird v. Ratcliff, 10 Tex 81 

8. White v. Burch, (Tex Civ.App ) 
33 S'W.(2d) 512. 

& Inre Lichtblau, 261 N Y.S. 863, 
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37, 38 

&. Aris—Neale v. Hinchcliffe, 189 
P 1116, 21 Arm 452 

N Y—In re Levy’s Will, 201 NYS 
818, 207 App Div. 188—In re Lacht- 
blau, 361 NYS. 868, 146 Misc. 278 

6 CJ. p 727 note 89. 


86. Ind-—-Coe v. Smith, 4 Ind. 79, 
568 AmD. 618. 

N Y—Sargent v. McLeod, 103 N.E 
164, 209 N.Y. 360, 52 LRA(NS) 
380. 

S7. Lewis vV. 

(Neb ) 114 N.W. 281. 

s&. Boyd v. Daily, 88 NY.S. 589, 
85 App Div. 581, affirmed 68 N.B 
1114, 176 N.Y. 556, 613. 


ete., R. Co, 


7 C.J.5. 


The effect ot the death, before complete perform- 
ance, of an attorney employed on a contingent fec 
basis 1s discussed infra § 188. 


Death of one of two attorneys. When one 
agrees to pay a certain compensation for the serv- 
ices in a specified matter of two attorneys named, 
the contract 1s not performed and the compensa- 
tion cannot be recovered, when one of them dies 
before the agreement 1s substantzally performed; 
the contract 1s one of personal trust and confidence, 
and its terms are not fulfilled, although the surviv- 
ing attorney associates with himself others of equal 
or greater ability, and carries the litigation to a 
successful conclusion 89 If the contract 1s with 
a firm and the client changes his attorneys after 
the death of one partner, however, as stated infra 
§ 184, he is liable for the reasonable value of the 
services already rendered. The effect of death or 
disability on the rights of the attorneys under a 
contract to divide fees is discussed mfra § 174. 


b. Of Client 


Where the contract does not require the attorney to 
perform notwithstanding the event, the death of the 
client precludes recovery for services performed there- 
after. 


Where there is no special contract between an 
attorney and his client in regard to the duty of 
the attorney to proceed with the cause in which 
he is employed until its final determination, the 
death of the client terminates the relation, and the 
attorney is entitled to compensation only for serv- 
ices rendered up to the time of the client’s death,®" 
but, when the attorney is acting under an express 
contract, the death of the client does not affect 
the right to fees.291 The effect of the death of 
the client on the attorney’s right to recover under 
a contingent fee contract is treated infra § 188 b 


§ 172. Services under Assignment as Counsel 
by Court 


a In criminal cases 
b. In civil cases 


88. Baxter v. Billings, (Colo) 838 F 
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a. In Criminal Cases 


(1) In general 
(2) Statutes providing for compensation 


(1) In General 


Ordinarily, In the absence of controlling statutes, an 
attorney assigned to defend an indigent accused must 
serve without compensation; and statutes requiring such 
gratuitous service are generally held constitutional. 

As stated supra § 54, it is a part of the general 
duty of members of the bar to act as counsel for 
persons accused of crime and destitute of means, 
on appointment by the court, when such service is 
not inconsistent with their duties to others. In 
such cases they must look alone to the possible 
future ability of the accused to pay for their com- 
pensation, where no provision for compensation 18 
made by statute; no implied lability ordimarily 
arises on the part of the county or state to pay 
for such services 92 Furthermore, in the absence 
of statutes so providing, courts are without author- 
ity to order payment for such services by the 
county, and the fact that no appeal was taken 
from a void order of this character does not give 
the attorney the right to recover thereon in pro- 
ceedings against the county.®8 


A statute authorizing courts of record to appoint 
counsel for persons accused in criminal proceed- 
ings, and requiring attorneys so appointed to act 
without compensation, is not unconstitutional, it 
being merely a recognition of a power already ex- 
isting; 1t cannot be attacked as taking the attor- 
ney’s time and labor, his property, without com- 
pensation, since such a duty 1s one of those 1m- 
pliedly assumed on his being admitted as an attor- 
ney and officer of the court,9* nor does the re- 
quirement by the court of such service, for which 
no compensation is permitted by law, deprive him 
of a constitutional right.95 


A different doctrine prevails, however, in some 
jurisdictions, where it is held that the courts can- 
not require an attorney to render gratuitously serv- 


tional —Brown v. Warren County, 185 


790, 28 CCA 85 


80. Matter of Robbins, 112 NYS 
1082, 61 Mise 114—Avery v Ja- 
cob,lB NYS 664—6 CJ p 727 note 
46 


81. Headley v Good, 24 Tex 2382— 
6 CJ. p 727 note 47 


o& NY—Pecople v Thompson, 199 
N.YS 868, 206 App Div. 851—Peo- 
ple ex rel Whedon v. Board of 
Sup’rs Washington County, 183 N 
YS 438,192 App Div. 706 

Pa—Commonwealth vw Henderson, 
178 A &68, 113 PaSuper 348. 

€ CJ p 727 note 51, 


ed counsel was given without pay ” 
—Rellly v. Berry, 166 NH 165, 166, 
230 NY 466, reversing People v. 
Lee, 2881 NYS 844, 2235 App Div. 698 
93. Commonwealth wv Henderson, 
178 A. 868, 118 Pa Super. 348 
Taxable as costs see Costs § 456 [15 
CJ. p 385 note 42—p 337 note 91] 
684  Presby v. Klickitat County, 31 
P. 876, 5 Wash. 329—6 CJ. p 728 
note 63. 
In rows 
(1) A statute requiring the servic~- 
es of an attorney without compensa- 
tion has been held not unconstitu- 
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NW. 4, 156 Iowa 20, 187 NW. 474, 
48 LRA.(NS.) 6537, 529, Ann Cas 
1915B 185 

(3) An attorney, however, has been 
allowed compensation in such a case 
on the ground of implied labulty, 
where the siatute was milent on the 
subject —Hyatt v. Hamilton County, 
96 NW. 8565, 121 Iowa 293, 100 Am 
SR 354, 68 LRA. 614, affirming 90 
NW. 608—Hall v. Washington Coun- 
ty, 2 Greene 473. 


95. People ex rel. Whedon v. Board 
of Sup’rs of Washington County 
1838 NY.S 438, 192 App.Div. 7035. 
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ices in behalf of an indigent criminal; the courts 
have abundant power to appomt attorneys to de- 
fend such persons and to require them to serve, 
but on such appointment an implied promise arises 
on the part of the county or the state to pay a 
reasonable compensation for such _ services 96 
There 1s even authority to the effect that a stat- 
ute requiring gratuitous services in such a case is 
unconstitutional ;97 but, if the attorney accepts 
the appointment without protest, he must be held to 
have done so under the terms of the statute, and 
the plea of unconstitutionality is not available.98 
A statute imposing restrictions on the power of 
courts to bind the county by contract does not, 
however, unlawfully deprive the courts of any in- 
herent powers or compel the rendition of legal serv- 
ices without just compensation.?9 


(2) Statutes Providing for Compensation 
(a) In general 
(b) Amount of compensation in general 
(c) Personal and incidental expenses 
(d) Services on appeal 


(a) In General 

While the etatu.ory right to recover compensation 
depends on the validity of the assignment and substan- 
tlal compliance with the statutory requirements, the 
result of the prosecution is immaterial 

In a number of the states statutes have been 
passed providing for compensation to attorneys ap- 
pointed by the court to defend destitute persons 
accused of crime,! and the right to compensation 
thereunder depends on the validity of the appoint- 
ment2 While an attorney showing that the stat- 
ute has been complied with 1s entitled to recover 
for his services,® unless the statute 1s substantially 
complied with, no such allowance 1s permissible.* 
Thus, where an affidavit showimg that accused is 
wholly destitute of means 1s required, there can be 
no allowance 1f such affidavit is wanting.5 


96. Board of Com’rs of Vigo County ,1. Korf v. Jasper County, 108 N W. 
1031, 132 Iowa 682—15 C.J. p 567 


v. Moore, 166 N.H) 779, 93 Ind App 


180—6 CJ. p 728 note 538 note 39. 


97. Dane County v Smith, 13 Wis |2 People ex rel Perry v. Berry, 
281 NYS 267, 224 AppDiv 436, 
reversed on other grounds 166 NE 
168, 250 N Y. 452 


Mowbray, 66 NH) 46, 160 Ind. 10—|*% Houk v Montgomery County 
Com'rs, 41 NH. 1068, 14 Ind App.|/10. People v. Ferri, 155 N-Y.S. 180, 


585, 80 AmD 754—Carpenter v. 
Dane County, 9 Wis. 274. 


86 Ind—Miam1 County Comrs. v. 


Howard County Comrs. v. Pollard, 
55 NB. 87, 158 Ind $71. 

Iowa —Brown v. Warren County, 185 
N.W. 4, 187 NW. 474, 156 Iowa 20, 
42 LRA(NS.) 527, 529, AnnCas 
1915B 185 


998. Board of Com’rs of Vigo County 
v. Moore, 166 N.H. 779, 98 Ind App 
180. 7. 


58 [1] (2). 
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4 People v Foster, 1833 NYS 
200 App Div. 710—6 CJ p 728 note 

& People v. Foster, supra. 12. 

6 People v. Foster, supra. 

People ex rel Whedon vy. Board 
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Where the statutes authorize compensation only 
in cases of a certain class or character, the attor- 
ney cannot recover for his services in a case not 
included within the class, and, where the statutes 
authorize payment for services rendered in behalf 
of one under ind.ciment for a certain crime, serv-~ 
ices by counsel assigned fot a person held by a 
magistrate on a charge of the designated crime, 
but not under indictment, are not compensable,® 
and neither are seriices in behalf of accused 
charged with another crime 7 


The disbursing officer can treat as a nullity an 
order allowing fees which was made without juris- 
diction by the court.8 The certificate of the court 
that the clam has been examined and allowed, 
while prima facie evidence that the amount allowed 
18 correct, is not conclusive on the county com- 
missioners, who may reexamine the account and 
allow so much as they may think just.9 


Where the statute requires the allowance to be 
on a certificate of the judge who disposed of the 
indictment, a certificate of a judge who merely 
took a plea not disposing thereof will not support 
the allowance,19 nor can compensation be had for 
services at a commussioner’s hearing where accused 
was found insane and the indictment was conse- 
quently not disposed of.11 


Some statutes provide that, if accused appear 
for arraignment without counsel, he must be asked 
if he desire the aid of counsel and, 1f he does, 
counsel must be assigned; under such statutes, 
when counsel is assigned at the arraignment or 
thereafter and acts in the case, he 1s entitled to 
compensation, and the fact that accused was rep- 
resented on arraignment by counsel 1s immaterial; 
the facts that accused did not, after arraignment, 
appear without counsel and that he was not for- 
mally asked if he desired counsel do not affect 
the case, where the jurisdictional facts are suffi- 
ciently brought to the attention of the court12 


of Sup’rs of Washington County, 
183 NYS. 438, 198 AppDiv. 705. 


& People ex rel Perry v_ Berry, 
231 NYS 267, 224 AppDiv 426, 
reversed on other grounds 166 N 
E 163, 250 NY. 452. 


8. Boone County v. Armstrong, 387 
NW 626, 28 Neb 764 


170 App Div. 944. 


$45,|11. People v Coler, 61 App Div. 538, 
70 NYS 689, 10 N.Y Ann Cas. 105, 
15 N Y.Cr. 460. 


People ex rel. Perry v. Berry, 
166 NBL 163, 250 NY. 452, revers- 
ing 281 NYS 267, 324 App Div. 
436—6 C J. p 728 note 58 [1] (1). 
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Result of prosecution. In the absence of provi- 
sion to the contrary, the right to compensation does 
not depend on the result of the prosecution.?8 


After a change of venue the county from which 
the venue was taken is liable for the compensa- 
tion allowed under statutes so providing,14 but the 
right of the attorney is subject to such restric- 
tions as other statutes may place on the power of 
the court io bind a county.15 


(b) Amount of Compensation in General 


Where statutes provide for compensation to attor- 
neys appointed to represent accucod indigent persons, 
the attorney must act for whatever compensation the 
court may allow him within the statutory limits. 

An attorney, being an officer of the court, may 
be required to defend an accused person and ac- 
cept such compensation, within the limits of the 
statute, as the court may allow.16 The fee allowed 
by the court must represent the exclusive compen- 
sation of the attorney, and he has no right to con- 
tract with other persons for fees.17 


The amount allowed must not exceed the statu- 
tory limit, but, where there are several trials of 
the case, it has been held that the maximum amount 
may be allowed for services in each triall® and 
the attorncy necd not again be assigned to the case 
to be entitled to pay for his services on trials after 
the first trial19 Where two defendants jointly in- 
dicted received separate trials, an attorney assigned 
for each may be allowed compensation for hus serv- 
ices to each, although the aggregate amount ex- 
ceeds the statutory lumit.20 Where the statute pro- 


19. Mobile Com’rs Ct v Turner, 45 
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vides that only one fee can be allowed in any ons 
case, an attorney appointed to defend several de- 
fendants tried together is entitled to but one fee.?! 
Notwithstanding a provision that only one attorney 
in any one case shall receive such compensation, 
however, it has been held that, where an attorney 
has been appointed to defend two persons jointly 
indicted and jointly tried, he 1s entitled to the stat- 
utory fee for each.22 


Where the court 1s empowered to appoint more 
than one attorney and does so, each is entitled to 
compensation for his services,23 but it has been 
held that, where several attorneys are assigned to 
the case, the aggregate amount allowed to them 
may not exceed the statutory limit.24 


Under a statute limiting the compensation to a 
stated amount for each day actually spent im the 
trial, no compensation can be allowed for time 
spent out of court in preparation for the trial.25 


Where the power of the courts to bind the coun- 
ty for attorney's fees is limited to the amount of 
the existing appropriation for that purpose, the 
recovery cannot exceed the amount on hand there- 
for at the tume of the appointment 26 

Appeal from amount fised. Where the amount 
of the fee 1s required to be fixed by the county 
board, in the absence of statutes sanctioning such 
practice, no right of appeal lies on behalf of an 
attorney dissatisfied with the amount allowed.#? 


(c) Personal and Incidental Expenses 


Under etatutes authorizing payment of such ex- 


shall receive certain pay from the|;&4& People v. Heiselbetz, 51 NYS 


685, 80 App Div 199,18 N YCr 228, 


Ala 199—€6 CJ. p 728 note 58 [a], 
[1] (6) 

14 Board of Comm'rs of Vigo County 
v Moore, 166 NH 779, 93 Ind App 
180—6 CJ p 728 note 58 [c] (8) 

15. Board of Com’rs of Vigo County 
v. Moore, supra 

16. Iowa—Samuels  v. 
County, 18 Iowa 536 

Neb —Moran v Otoe County, 146 N 
W 9656, 95 Neb 658 


17. Commonwealth v Wormaley, 144 
A 428, 294 Pa. 495—6 Ci. p 1728 
note 58 [d] (4). 

18 Iowa—Tomlinson v. Monroe 
County, 112 NW. 100, 184 Iowa 
608 

Nev—Wasboe County v. Humboldt 
County, 14 Nev 123 

6CJ p 728 note 58 [i] (9). 

Biffect of partial acquittal 
Under a statute providing that an 

attorney appointed by the court to 


Dubuque 


county for his services, he 1s enti- 
tled to such pay for defending one 
indicted for homicide, although @ pri- 
or trial amounted to an acquittal of 
all degrees of homicide, except man- 
slaughter, which is not punishable 
by life ummprmsonment —Tomlinson v 
Monroe County, 113 NW. 100, 184 
Iowa 608 


19. Tomlinson v Monroe County, su- 
pra. 

20. People v McHivaney, 73 N Y.S. 
639, 36 Misc 3816, 10 N Y Ann Cas. 
316 

21. Washington County v. Murray, 
100 P. 588, 45 Colo. 115 

22. Clark v Osceola County, 78 N. 
W. 198, 199, 107 Iowa 502. 

“We understand the words ‘In any 
one case’ to mean an indictment 
against any one person; for that is, 
im legal contemplation, a cage.”"-—— 
Clark v. Osceola County, supra. 


defend a person “indicted for hom-|83 Huntington v. Yellowstone Coun- 


icide or any offense the punishment 
of which may be life imprisonment” 


ty, 257 P. 1041, 80 Mont. 20—@ C 
J. p 728 note 58 [c] (2). 
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appeal dismissed 65 N'Y.S. 4, 26 
Mise 100, 5 N.Y AnnCas,. 165, 18 
NYCr 470 


In Maine it has been held that 
where two or more persons are joint- 
ly indicted for a capital offense and 
by order of the court are tried joint- 
ly, and, on application therefor, the 
court assigns separate counsel for 
each, the presiding judge has au- 
thority, under the statute, to allow a 
gum not exceeding one hundred and 
fifty dollars in all for the services of 
counsel for anyone on trial, including 
services on appeal or on exceptions 
before the law court.—Anonymous, 76 
Me. 207. 


25. Green Lake County v. Waupaca 
County, 89 NW. 549, 113 Wis. 425 
—§ CJ. p 738 note &8 [k] (2). 


96. Board of Com’rs of Vigo County 
v Moore, 166 N.B. 779, 93 Ind App 
180—6 CJ. p. 728 note 68 [ce] (4). 


27. Geauga County v. Ranney, 13 
Ohio St 388. 
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penses, personal and Incidental expenses Incurred by the 
assigned attorney are expenses incurred by him on his 
personal account. 

Personal and incidental expenses, within the 
meaning of a statute authorizing the allowance of 
such expenses incurred by the attorney assigned 
to the case, are such as relate to those incurred 
by counsel on his personal account,2® such as trav- 
eling expenses incurred in attendance at the court, 
or printing charges for the preparation of a brief 
m accordance with the rules. They do not include 
payments to detectives employed to investigate and 
report as to the character of a witness, even though 
made by counsel himself ;29 payments to additional 
counsel employed to investigate the facts,®9 or to 
consultants employed to advise as to the defense;31 
payments for a copy of testimony taken at the 
coroner’s inquest, which was not used at the trial ;8° 
payments for traveling expenses of a witness to 
the attorney’s office before trial to assist in prepa- 
ration for trial ,88 or payments for fees or expens- 
es of an expert witness.34 Where the statute au- 
thorizes an allowance of the fees for cxpert wit- 
nesses employed for accused in a numbei not ex- 
ceeding the number sworn, or to be sworn, for 
the prosecution, the attorney 1s not entitled to such 
allowance where the state did not have expert wit- 
nesses, Or where the statutory proceedings for the 
employment of such witnesses have not been fol- 
lowed.35 
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(d) Services on Appeal 


Services rendered on appeal by an attorney assigned 
to defend an Indigent accused are generally compensable 
within the statutory Ir:mite. 

Under a statute providing for compensation to be 
allowed by the court, the court can in its discre- 
tion allow counsel fees for services on appeal ;36 
but the allowance cannot exceed the amount limited 
by statute,87 and it has been held that an order of 
the court directing an appeal is necessary, in or- 
der that an attorney may recover extra compensa- 
tion for such services under a statute authorizing 
enlarged compensation therefor.25 A statute limit- 
ing compensation for services rendered at the trial 
and in preparation therefor does not, however, ap- 
ply to the prosecution of an appeal or writ of error 
in the appellate court.®9 


Where provision is made for payment by the 
state of the expenses of stenographic service and 
of printing the briefs on appeal, an attorney who 
has not complied with the statutory requirements 
has no proper claim against the state or county for 
reimbursement of moneys spent by him for such 
purposes 49 


It has been said to be the duty of the trial court, 
and not of the appellate court, to determine wheth- 
er the attorney’s claim for services on appeal :s 
reasonable 41 and where the statute vests the 
power to fix the amount of such compensation sole- 


166, 250 N.Y 4656, reversing People 
v Lee, 281 N.Y.S. 844, 225 App Div 
698 
Pa—Com v. Hndrukat, 35 PaCo. 637 
6 C.J p 728 note 58 [1] (10). 


20. Reilly v. Berry, 166 NH 165, 
250 N.Y. 456, reversing People v 
Lee, 231 NYS 844, 225 App Div. 
698. 


30. Kraushaar v. Beny, 237 NYS 
694, 237 App Div. 395—Matter v 
Waldheimer, 82 N.YS 916, 17 N. 
Y.Cr. 881, 84 App.Div. 366 


SL. People ex rel. Van Zandt v 
Prendergast, 142 NYS. 611, 157 
App Div. 486, reversing 141 NYS 
255, 80 Misc. 321. 


3@ People ex rel. Van Zandt v. 

Prendergast, supra 

But the expense of such a copy has 
been allowed in a case where it did 
not appear whether or not the copy 
was actually used at the trial — 
Commonwealth v. Hndrukat, 35 Pa Co 
637. 


83. People ex rel. Van Zandt v 
Prendergast, 142 NYS 611, 167 


Witness from outside state 

Expenditures to secure the attend- 
ance of witness from outside the 
state are not “personal and incident- 
al expenses” of counsel —Kraushaar 
v Berry, 237 NYS. 6594, 237 App 
Div. 896. 


3% N Y—Relly v. Berry, 166 NH. 
165, 250 NY 466, reversing People 
v Lee, 231 NYS 844, 225 App 
Div. 688—Cantwell v. Coler, 70 N 
YS 7655, 61 App Div 6598, afizmed 
People v. Coler, 61 NE 1133, 168 
NY 643. 

Pa —Commonwealth v. Endrukat, 35 
PaCo 637 

6CJ. p 728 note 58 [1] (12). 


353. Reilly v. Berry, 186 NE 1665, 
250 NY. 466, reversing People v 
Lee, 281 N.Y S. 844, 225 App Div. 
698 


36. State v. Hudson, (RI) 179 A 
180—6 CJ. p 728 note 58 [h], [1] 
(7). 


37. Leidigh v. Otoe County, 146 N 
W. 9857, 95 Neb 661—Moran v 
Otoe County, 146 N.W 956, 95 Neb 
658. 


App Div. 486, reversing 141 NYS |3& De Long v. Muskegon County, 


255, 80 Misc. 321. 


69 NW. 1115, 111 Mich 568, 
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33. John v. Municipal Court of Mil- 

ee County, (Wis.) 264 NW. 

9 

measons for rule 

“It can hardly be said that the 
preparation of a case and briefs in 
this court, followed by oral argu- 
ment here, constitute a tral. The 
process 18 not a trial process, but a 
process of review of a trial already 
had”—-John v. Municipal Court of 
Milwaukee County, 264 N.W. 829, 830, 
220 Wis. 384 
Time expended in preparation 

Attorney appointed to prosecute 
writ of error in the supreme court 
on behalf of indigent defendant was 
held entitled to compensation at the 
statutory rate of fifteen dollars per 
day for whatever time was necessa- 
rily expended in preparation of the 
caze and brief, notwithstanding the 
statute limits the pay for prepara- 
tion for trial to five days.—John Vv. 
Municipal Court of Milwaukee Coun- 
ty, 264 NW. 829, 220 Wis. 334. 


4%, John v. Municipal Court of Mil- 
waukee County, (Wis) 264 N.W. 
829. 

41. John v. Municipal Court of Mul- 
waukee County, supra—6 CJ. p 
728 note 58 [g] (1), [k] (3). 
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ly in the county board of supervisors, the appellate 
court has no power to allow the claim.*? 


Delay in bringing a case on for argument on ap- 
peal without applying for an extension under stat- 
utes so providing has been held to defeat the at- 
torney’s right to compensation for his services on 
appeal,*8 although he may be allowed his personal 
and incidental expenses notwithstanding such de- 
lay. such expenses not constituting “compensation” 
within the meaning of the statute.44 

b. In Civil Cases 

In some jurisdictions attorneys can be compelled to 
serve for persons unable to pay in civil cases: but, un- 
der statutes in other jurisdictions, compensation is al- 
lowed in such cases where there is a compliance with 
the statutory provisions 

In some jurisdictions the court has a right to 
command the services of counsel for persons unable 
tO pay in civil as well as in criminal cases ,#5 and 
even where it is held that an attorney cannot be 
compelled to give his services gratuitously, 1f he 
voluntarily undertakes the employment he has no 
ground for a claim to compensation 46 


Provision 1s sometimes made by statute for com- 
pensation in such cases, thus, under a federal stat- 
ute authorizing the court to request any attorney to 
represent a poor plaintiff in a cause worthy of trial, 
it has been held that the fee of such attorney will 
be contingent on success, and in the event of success 
the fee, payable out of the fund recovered, will not 
be larger than the quantum meruit.4?7 Under a stat- 
ute authorizing the appointment of an attorney by the 
court in probate proceedings to defend the interests 
of minor or absent devisees, legatees, heirs, or cred- 
itors of decedent, and providing that the attorney 18 
to be allowed a fee to be paid as necessary cost of 
administration and on distribution charged to the per- 
son represented, attorneys so appointed are entitled 
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to reasonable compensation for their services.4® Be- 
fore the appointment can be made, however, the court 
must be satisfied that the class of persons named 
in the statute exists, and the order must designate 
who they are, or otherwise the fee allowed cannot 
be charged to the person represented; and when an 
attorney has been appointed to represent a cla:mant, 
nothing should be paid to such an attorney from the 
estate if the clasm of such person 1s not substantiat- 
ed.49 The court making the appointment should fix 
a reasonable allowance for the services where the 
statute so requires; and this rule obtains whether 
the services were rendered in the trial, or in the 
appellate, court 5® On his part, the attorney should 
observe requirements as to preparing and filing a 
statement of what he has done in the case.5! 


Represcniing officer of court. In order to recover 
compensation as counsel for an officer of court, an 
attorney in seeking the appointment owes the duty of 
complete disclosure of all facts bearing on his eligi- 
bility for such appointment, and :f that duty 1s neg- 
lected, however innocently, he stands in no better po- 
sition than 1f 1t had been performed.52 


§ 173. Persons Entitled in General 


An attorney to whom his associates assigned thelr 
rights can recover for legal services performed by him- 
self and the others. 

An attorney 1s entitled to recover for services per- 
formed by himself and his associates who, without 
objection by the client at the time, withdrew from 
the case and assigned their interests to such attor- 
ney, and the client cannot raise objections there- 
to for the first time in the attorney’s action for com- 
pensation 58 As has been shown supra § 165, how- 
ever, only duly licensed attorneys are entitled to com- 
pensation for legal services. Two attorneys asso- 
ciated together under an arrangement whereby one 
paid the other’s salary and all office and business 


42. People v Hanifan, 69 NW 611, 
99 Mich 516, overruling Springer v. 
Wayne County Auditors, 568 NW. 
471, 99 Mich 5613 


43. People v Mummuanli, 180 N.E. 
673, 259 NY &—recple v Cowan, 
157 N.H 816, 245 N.Y. 533—People 
v Chapman, 122 NH 240, 225 N. 
Y. 700—6 C J. p 728 note 58 [1] (8). 


Circumstances not excusing delay 
‘Where counsel for defendant con- 
victed of first degree muider faled 
to bring the appeal on for argument 
within six months, as required by 
Code Cr.Proc. § 536, he was entitled 
to no compensation on appeal under 
section 3088, although the clerk did 
not cause the record to be printed 
within the time prescribed by section 
4385, and although the six months 


from the taking of the appeal expired 
during recess, and notwithstanding 
the stipulation for adjournment of 
the argument to the day after the 
expiration of such six months, no ap- 
plication for extension being made, 
and the appeal not being brought to 
argument until nine days after the 
expiration of the recess—People Vv. 
Chapman, 122 NH 240, 225 NY 700 


™% People v. Mummuani, 180 N.E. 
673, 259 N.Y. &—People v. Chap- 
man, 122 N.B. 240, 225 N.Y. 700. 


343 
Tenn —House v Whitis, 5 Baxt. 690. 
6 CJ p 729 note 60 
48. Howard County v. Pollard, 66 
N.BL 87, 153 Ind. 37L 
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47. Whelan v. Manhattan R. Co, 
(CCNY) 86 F. 219 

46. Lee v. San Joaquin County Su- 
perCt, 44 P 666, 112 Cal 354 

49. In re Lux, 66 P. 30, 134 Cal 3. 

50. Cochran v. Lee, 87 SW 1769, 27 
Ky.L. 10388. 


51. Jackson Vv. 
(Ky.) 132 


5&. In re Rogers-Pyatt Shellac Co, 
(C.CANY.) 51 F (2d) 988, afirm- 
ing (DC.) 43 F (2d) 863. 

Compensation of attorneys appointed 
to represent absentees in actions 
see the title Absentees § 9 


53. Johnston v. Cox, 154 So. 206, 114 
Fla. 248 But see Sabath v. Vacek, 
204 D1LApp. 396. 


McElroy, 2 Bush 
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expenses, who held themselves out as partners and 
had a partnership name on the door and on letter- 
heads and billheads, were held not entitled to main- 
tain an action as joint plaintiffs for services render- 
ed defendant, where the firm name had never been 
registered nor a return made, as required by statute 
of a person doing business under any name other 
than his own.54 


§ 174. Division of Fees and Apportionment 


a. In general 
b. Express contracts 


a. In General 


In the absence of any agreement or custom to the 
contrary, attorneys jointly undertaking to render legal 
services are entitied to share equally in the compensa- 
tion, and an attorney collecting the entire fee is liable 
to his associate for his proper share. Attorneys em- 
ployed severally are entitled to recover the reasonable 
value of thelr respective services In the absence of a dif- 
ferent contract. 

Attorneys who jointly undertake to prosecute or to 
defend a lawsuit are entitled, in the absence of any 
agreement to the contrary, to share equally in the 
compensation,55 and it 1s immaterial which attorney 
furnishes the most labor or skill,56 neither can 
charge the other for extra services,57 and mere neg- 
lect by one of them to discharge his duties will not 
be an abandonment of the contract, nor will it ex- 
tingwish his claim to one half the proceeds.58 


So, where an attorney retained in a case employs 
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or procures the employment of another to assist him, 
as regards the division of fee, the agreement con- 
stitutes a joint adventure or special partnership,59 
and although it has been held that the employed at- 
torneys should receive only reasonable compensa- 
tion,®9 in the absence of any agreement to the con- 
trary, there is an implied agreement that, although 
one performs more work than the other, they should 
share equally.61 This principle may be varied by 
a subsequent agreement between the parties, how- 
ever, and where it is agreed that one of the attorneys 
shall take no further steps in the case and that an- 
other shall receive extra compensation for carrying 
on the litigation, the latter is entitled to a reasonable 
sum for his additional services, and the former, only 
to the reasonable value of his services up to the time 
of the agreement.& 


An attorney 1s not to be deprived of his com- 
pensation because he expressed an opinion incon- 
sistent with the opinion of his associate on ques- 
tions arising in the course of litigation or because his 
associate who received the fee failed to avail him- 
self of his services to the fullest extent,®* or because 
he was not admitted to practice in the jurisdiction 
in which the contract was made at the time it was 
made, when he was then entitled to be admitted and 
was admitted thereafter.64 


Where one of two attorneys jointly employed col- 
lects the entire fee, he is liable to the other unless 
he accounts to the client therefor, and where he pays 


54% Amey v. Vermont Products Co, 
177 A 197, 107 Vt. 178 


55. Cal—Ford v. Freeman, 180 P. 
545, 40 CaLApp. 221 

Ky.—Underwood v. Overstreet, 223 
SW. 152, 188 Ky. 662, 109 ALR 
13532. 

6 CJ p 754 note 68. 


56. Underwood yv Overstreet, supra. 

57. Henry v. Bassett, 75 Mo. 89. 

58 Henry v Bassett, supra 

5& Ky—Harris v. Flournoy & 
Flournoy, 38 8 W.(2d) 10, 238 Ky 
829—Underwood v. Overstreet, 228 
SW. 152, 188 Ky. 562, 10 ALR 
1852 

Neb—Langdon v. Kennedy, Holland, 
Delacy & McLaughlin, 224 N W. 292, 
118 Neb 290, 68 ALR. 896. 

Okl.—Balley v Griggs, 49 P (2d) 695. 

8.D—HDgan v Waggoner, 170 NW. 
142, 41 8D. 239 

83 C.J. p 845 note §3. 


Voluntary services 

Where plaintiff’s brother employed 
defendants, a competent law firm, to 
conduct litigation, and plaintiff, an 
attorney, aided in the case, there was 
no implied promise on the part of 
defendants to pay plaintiff for the 


services rendered —Gugel v. Olin, 170 

NW 261,168 Wis 321 

Apportionment of fees between part- 
ners in a law firm during the exist- 
ence and after dissolution of the 
firm see supra § 56. 


60. Harris v Flournoy & Flournoy, 
88 S'W.(2d) 10, 288 Ky $29 


Wqual division among attorneys 
Where a firm of two attorneys em- 
ployed two individual attorneys to 
assist in a& will contest, each attor- 
ney was held entitled to one fourth 
of the attorneys’ fee allowed by the 
court —Harris v. Flournoy & Fiour- 
noy, 88 SW (2d) 10, 288 Ky 329 


61. Iowa—Gull v. Mayne, 162 N.W. 
24 

Neb —Langdon v. Kennedy, Holland, 
Delacy & McLaughlin, 224 NW. 
292, 118 Neb 290, 68 ALR 8&96— 
Jones v Thomas, 184 NW. 151, 
106 Neb 685. 

Okl—Bailey v. 
695 


62. Jones vy. Thomas, 184 NW. 161, 
106 Neb. 636. 


63. Fried v Cahn, 267 N.YS. 182, 
239 AppDiv 218, motion granted 
191 N.E. 520, 264 NY 4/1. 
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Griggs, 49 P (2d) 


64. White v. Little, 268 P. 221, 181 
Okl 132 


Contract not agamst public polloy 

A contract between a lawyer from 
another jurisdiction and a local law- 
yer who was not a member of the 
local bar, engaging the latter to pre- 
pare and file the necessary petitions 
in certain legal proceedings, was not 
invalid as being against public pol- 
icy where the local lawyer was in 
good standing in other courts, and in 
view of the general practice to per- 
mit members of the bar in other 
jurisdictions to appear as counsel in 
special causes when associated with 
@ qualified local lawyer —Cochran v. 
Burdick, 68 AppDC 150, 70 B.(2d) 
754, certiorar, denied Burdick ov. 
Cochran, 55 SCt, 78, 298 US. 561, 
79 LEd 661. 


Failure to enroll 

That an Indian Teriitory attorney 
eligible to admission to practice in 
the Oklahoma supreme court had not 
been enrolled when he contracted 
with a client did not preclude him 
from recovering from his associate 
counsel his share of a fee collected 
by such counsel —Martindale vy. Sha- 
ha, 161 P. 1019, 51 Okl 670. 
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part of the agreed fee to the client, the client is lia- 
ble to the other attorney for so much of the fee paid 
to him as the attorney 1s entitled to under the joint 
contract.65 


Several employment. Where two attorneys are 
severally employed in a cause, each 1s entitled to 
recover for the reasonable value of his own services, 
in the absence of any different contract; one 1s not 
entitled in such a case to recover severally one half 
of the value of the services of both attorneys; 
in such a case the court will not undertake accurate- 
ly to separate the services performed by each coun- 
sel, but will determine from all the facts and ar- 
cumstances what 1s the fair value of the services sued 
for.66 


Substitution of attorneys and the effect thereof 
on their compensation is discussed in § 122 of this 
Title. 


Different proceedings for same relief. Where suits 
seeking the same relief were instituted by different 
parties represented by different attorneys in state 
and federal courts successively and the latter suit, 
through the cooperation of all parties, was prosecut- 
ed to a successful conclusion, the decree providing for 
an apportionment among the various solicitors of a 
fund set aside for the purpose, the counsel who first 
protested the action of defendants and brought suit 
in the state court are entitled to compensation from 
the fund for their services 1n connection with that 
suit.67 


Esxtstence of a general custom as to division of 
fees under certain circumstances may be shown,®8 
but a custom to divide fees equally between the firms 
involved is not applicable in a controversy involving 
only one firm and several individual attorneys 6° 


65. Lake v. Wilson, 88 SW (2d) 25, ;—Racaluso v. Succession of Mari- 
183 Ark 180—Lake v Wilson, 35 S /|non1, 168 So 296, 184 La 1052 

Ti. In re Bvans, 180 P. 217, 42 Utah 
282, reversing 62 P. 913, 22 Utah 
866, 88 AmSR 7094, 58 LRA. 952 
—§ CJ p 754 note 69. 


72. Berenson v. French, 159 N.B. 
909, 262 Mass. 247. 


73. Barker v. O'Grady, 168 N.YS 


W (2d) 597, 183 Ark. 180. 


66. Chicago Junction Ry. Co. v. 
Leitch, 215 IlLApp. 67—6 CJ. p 754 
notes 66, 67. 


67. Thompson v Bomar, (Mo) 258 
BK. 339, 169 CCA 855 


@8. Parker v. Gartside, 178 Tl App 
634 


69. Harris v. Flournoy & Flournoy, 
$88 SW (2d) 10, 288 Ky. 329—€ C. 
J. p 754 note 74. 


70. In re Allen St. in City of New 
York, 266 NYS 277, 148 Mise. 488 
Agreement between attorney and 

motary for division of fees was held 

enforceable as not in violation of 
professional ethics where the notary 
was also an attorney and his serv- 


594 


74 Gazland v. Dimitry, 119 So. 432, 


167 La 262 


201 Ala 37 


ices in drawing up the deeds partook | Faking of 


appeal 
largely of the services of an attorney. Where attorneys employed by an- 
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75. Ans—Neale v Hinchcliffe, 189 
P. 1116, 21 Ariz 453 

Ga—Robinson v. Guerry, 
745, 40 Ga App. 26 

6 CJ p 754 note 70 

76 Smith v Waldrop, 

See Alexander v. 

Case, 206 Dl App. 69. 
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b. Express Contracts 


Express contracts to divide fees are, subject to the 
general rules of contract, valid, the rights of the parties 
being governed by the terms of the contract. 


It is neither unethical nor illegal for an attorney 
to make an arrangement for dividing fees with an 
attorney whom he may retain as counsel in behalf 
of his clients.79 Such a contract is subject to the 
rules applicable to contracts generally,” and 1s void- 
able for nondisclosure of material conditions.72 To 
be enforceable it must express the intention of the 
parties with reasonable certaimty; and an agreement 
to make an “equitable division” of fees without fur- 
mishing any rule by which the equitable division 1s 
to be made 1s too vague and indefinite to form the 
basis of an action 78 An attorney accepting a writ- 
ten contract prepared by himself providing for the 
fee he was to receive for services rendered to an- 
other attorney 1s bound thereby and precluded from 
setting up a verbal agreement as expressing the true 
intention of the parties.74 


The terms of the contract determine the right to 
claim a division of the fees,?5 and where the right 
was to accrue on the happening of a certain event, 
which happened, counsel 1s entitled to his share un- 
less he abandoned the contract, or declined, refused, 
or failed without excuse to perform.76 The fact that 
one does more than his proportionate share of the 
work will not entitle him to more than the agreed 
proportion of the compensation, where the other 13 
ready and willing to serve whenever called on.7? 
So it 1s ummaterial whether the client knew of the 
contract between the attorneys or not, or whether he 
had any connection with it,78 and a discharge of one 
attorney by the client cannot affect the nghts of the 
latter to recover from the other attorney his agreed 
share of the fees.79 If an attorney employed on a 


other firm as associate counsel were 
to have one half of feos if the case 
went to the aupreme court, and the 
case went to such court, the associ- 
ates, if not in default, are entitled 
to their half—Smith v. Waldrop, 77 
So 8381, 201 Ala. 37. 


7%. Robinson v. Guerry, 148 SB 745, 
40 GaApp 26—6 CJ. p 754 note 71 


78 Smith v. Waldrop, 77 So 331, 201 
Ala. 37—6 CJ p 754 note 72. 


79. Jackson v Genszberger, 
Mont) 5 F Supp. 187 
Administration dings 
Where an attorney for an executor 
in California procured a Montana at- 
torney to secure the appointment 
there of an administrator, on the 
Montana ettorney’s agreement that 
the attorneys’ fees be divided equal- 
ly, the administrator thus appointed, 
although entitled to discharge the 
California attorney, could not abro- 


(D.C. 


148 S.E 


77 So 3831, 
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contingent fee agrecs to pay other attorneys out of 
his share, the client 1s not liable for the fees of the 
other attorneys ,89 and if the client stipulates for and 
exercises the option of engaging another attorney 
who should share the first attorney’s compensation, 
the latter 1s entitled to only half of the percentage 
of recovery originally agreed on.®1 

Such an agreement to divide fees establishes a 
trust arrangement between the attorneys respecting 
the fees collected, in which both are entitled to 
share, imposing on each a duty to disclose to the 
other and account to him for his share of fees col- 
lected ;82 and an attorney who repudiates his ob- 
ligation to divide the fees may be subject to ac- 
tion and constrained to account.®3 It is immaterial 
that the order fixing the fee allowed it as for serv- 
ices rendered solely by one attorney, where the other 
was not a party to the arrangement under which the 
fee was allowed or collected.®4 

Agreements against public policy. There can be 
no recovery where the agreement is against public 
policy,®5 as where attorneys for a trustee in bank- 
ruptcy agree to divide fees with an attorney for the 
creditors of the bankrupt ;86 and a contract to di- 
vide a contingent fee with third parties, not lawyers 
or an agreement by which a person procuring such 


ATTORNEY AND CLIENT 


7 O.d.8. 


a contract from another is to be compensated for 
the services rendered, which 1s prohibited by statute, 
renders the contract of retainer void,87 although, if 
the statute 1s directed against the attorney alone, and 
does not prohibit a layman from entering inio such 
contract, such a layman may recover thereunder 88 
The fact that a contract between an attorney and 
client was made at the suggestion of a layman does 
not render it invalid, however, in the absence of a 
showing that the layman had an interest in the fee.®9 


Wsthdrawal from contract. An attorney is jus- 
tified in withdrawing from an agreement to divide 
fees by acts of other attorneys detrimental to his 
client and himself.90 


Breach of contract and waiver. By continuing to 
recognize the contract after breach by his associate, 
regardless of his motive for so doing, an attorney 
waives the breach,9! but notwithstanding such waiv- 
er, the guilty attorney is not entitled to a division of 
the fees accruing after his actual discharge from 
the proceedings.®2 


Effect of death or disbarment. Where several at- 
torneys are jointly prosecuting a claim on a con- 
tingent fee basis under an agreement to divide the 
fee, and one of them dies after judgment has been 


gate the agreement for the division 

of the fees, nor could the Montana 

attorney avoid the obligation to di- 

vide the fees by claiming he was 

employed by the admunistrator.— 

Jackson vy. Genzberger, (D.C.Mont.) 

& F Supp. 187. 

80. Denson v. Caddell, 77 So. 720, 
201 Ala. 194 

Sl. Donovan v. Jenkins, 1565 P. 972, 
62 Mont. 184. 


2 Ala—<Acuff v. Rice, 139 So. 91, 
224 Ala 64. 
D.C.—Columbus v. Sheehy, 43 App. 
DC. 462. 
Accounting when not available 
Where compensation for services 
rendered by three attorneys in settle- 
ment of an estate had been equally 
divided between them pursuant to 
an agreement, two of the attorneys 
were held not entitled to an account- 
ing against the third attorney, who 
received additional compensation for 
additional services rendered to the 
estate under a separate retainer, on 
the ground that the attorneys were 
engaged in @ joint venture as to such 
additional services —Baylis v Wood, 
287 N Y.8. 872, 248 App Div. 585 
83. US.—Jackson v. Genzberger, (D 
CMont) 5 F.Supp 187. 
Ga—Robinson v. Guerry, 148 8S. 
745, 40 Ga App. 26. 
&. Robinson v. Guerry, supra. 
3. Weil v. Neary, (NY.) 49 8. 
Ct. 144, 278 US. 160, 718 L.Ed. 248, 


reversing (CC.A) 22 F (2d) 893, 
certiorari granted 48 SCt 338, 276 
US. 613, 72 LBd. 732—6 C.J. p 
754 note 69 [a]. 


Right of assignee 

One accepting employment es a 
government attorney thereby aban- 
doned a claim to compensation for 
past services under an agreement 
with a fellow attorney for splitting 
@ contingent fee on a claim against 
the government, and a supplemental 
agreement between the attorneys re- 
garding the division of such con- 
tingent fee and an agreement of the 
retiring attorney to assign his in- 
terest in return for advances are 
vold, precluding the assignee’s re- 
covery of the compensation assign- 
ed ——Case v. Helwig, 62 App D.C. 98, 
65 BF (2d) 186. 


Se. Wael v. Neary (CCAN.Y.) 22 
F.(2d) 893, certiorari granted 48 
SCt. 338, 276 US 618, 72 LEHad 
782, and reversed on other grounds 
49 SCt. 144, 278 US 160, 738 L Ed 
243. 


87. Matter of Welch, 141 N.Y S. $81, 
156 App Div 470. 


8& Irwm v. Curie, 64 NE. 161, 171 


88. Mytton v. Missour: Pac R. Co., 
(Mo.App) 211 SW. 111 


Former client and employee of at- 
torney 
Where a client injured while in the 
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employ of a railway company be- 
came, while in the hospital, acquaint- 
ed with a former client of a firm of 
attorneys, who recommended such 
firm to the person injured and at the 
latter’s request caused them to send 
an employee with a contract for him 
to sign, in the absence of evidence 
that ether the firm’s employee or 
the former client had an interest in 
the fee, the contract 1s not made un- 
lawful by a statute relating to di- 
vision of attorney’s fees —Mytton v. 
Missourl Pac. R. Co. (Mo App.) 211 
S.W. 111. 


90. Chance v. Commercial Credit Co., 
118 S.B. 465, 30 GaApp. 548. 


Reducing fund for distribution 

An attorney, agreeing with attor- 
neys for other clients to pool ther 
fees in a certain matter, owed allegi- 
ance, not only to his orginal client, 
but to those of the other attorneys, 
and, if he participated in an effort 
to reduce the fund for distribution, 
which was insufficient to satisfy all 
the claims, by the allowance of unfa1: 
fees to the auditor and the auditor's 
attorney, another of the attorneys, 
whose chent was thereby detrimen- 
tally affected, was justified in with-~ 
drawing from the agreement— 
Chance v. Commercial Credit Co., 118 
SH 465, 80 Ge.App. 543. 


91. Wilson v. Nugent, 399 S.W. 18, 
174 Ark, 1116. 


9a. Whulson v. Nugent, supra. 
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obtainea in the trial court, but before affirmance 
en appeal, his representative is entitled to his share 
of the fee without diminution,®? but where the at- 
torney does not die but is disbarred at that stage 
of the proceedings the rule is otherwise; the dis- 
barment annuls every contract of employment and 
places the attorney in the position of one who has 
willfully and wrongfully abandoned his contract, and, 
accordingly, the other attorneys are not liable for any 
fees subsequently earned by them,®4 and since no fees 


ATTORNEY AND CLIENT 


accrued until the affirmance on appeal subsequent to 


the wrongful abandonment of the enterprise, he is 
not entitled to recover for his share of the services 
rendered up to the date he ceased to act.95 


§ 175. Necessity of Contract of Employment 


A contract of employment is necessary to render one 
ilable for the services of an attorney; but it need not be 
It may be Implied from acts of 
recognition or acceptance of the benefite of such service. 


an express contract, 


93. Senneff v. Healy, 135 NW. 27, 
155 Iowa 83, 89 LRA (NS) 219. 


94 Davenport v. Waggoner, 207 N 
W. 972, 49 SD. 692, 46 ALR 1126 
—Igan v Waggoner, 170 N W. 142, 
41 SD 289 


95. Davenport v. Waggoner, 207 N. 
W 972,49 SD 592,45 ALR 1126. 


Quantam moermt 

An attorney, contracting with oth- 
er attorneys for a contingent fee, 
cannot, after failure fully to perform 
because of disbarment, on quantum 
merult, recover a greater amount 
than he could have recovered under 
the contract—Davenport v Waggon- 
er, 207 NW. 972, 49 SD 692, 45 A 
LR 1126. 


86. Ala—Tyson & Arrington sv. 
Thompson, 70 So. 649, 195 Ala 230. 

Cal —Tracy v Ringole, 262 P. 78, 87 
Cal App 649. 

Iowa —Orwig v Chicago, R. L & P. 
Ry Co, 250 NW. 148, 217 Iowa 
521, 90 ALR 268 

Ky —O’Doherty & Yonts v. Bickel, 
179 SW. 848, 166 Ky. 708, Ann. 
Cas1917A 419. 

La—Levin v Suffrin, (App) 167 So 
911 

Md—Drury v Brightwood Sanitar- 
um Co, 138 A 314, 150 Md 585— 
Barry v. Carroll, 123 A. 458, 148 
Md 688. 

Minn —Lowell v. Connolly, 228 N.W. 
786, 176 Minn 498 

Mont—In re Baxter’s Hstate, 22 P. 
(2d) 182, 94 Mont 257 

NY¥—Lynn v Agnew, 166 NYS 
274, 179 AppDiv 38:05, affirmed 
Lynn v McCann, 128 NH 877, 226 
NY 654 

Or—Fields v Fields, 7 P (2d) 976. 
139 Or 41, denying rehearing 3 
P.(2d) 771, 189 Or 41—In re Grat- 
ton’s Estate, 298 P. 231, 136 Or 
224, 79 ALR 617—In xe Faling’s 
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An attorney’s clam for professional services 
against persons sui juris, or against the property 
of such persons, must rest on a contract of employ- 
ment, express or implied, made with the person 
sought to be charged or with his agent.96 No one 
can legally clam compensation for incidental bene- 
fits and advantages to one, flowing to him on account 
of services rendered to another by whom the attor- 
ney may have been employed,97 or, as has been shown 
supra § 160, for services voluntarily rendered. 


No formal contract is necessary, however, to create 
the relationship of attorney and client or the obliga- 
tion on the part of the latter,98 and the absence 


of an express promise on a client’s part to pay will 


Estate, 228 P. 821, 118 Or. 6, mod- 
ified on other grounds 231 P. 148, 
118 Or. 6. 

Wis —Gugel v. Olin, 170 NW. 3261, 
168 Wis 3821. 

6 CJ. p 730 note 68 

See Ryden v. Hastings, 209 DlLApp 
867. 


Circumstances not establishing ocon- 
tract 

(1) Statements of a fraternal bene- 
fit society's secretary to an attorney 
after its general counsel’s refusal of 
the attorney’s offers to disclose in- 
formation concerning a fraudulent 
death claim for stated sums that the 
general counsel would do what was 
fair and the secretary would see that 
the attorney received a reasonable 
fee, 1f he disclesed the information, 
was held not to establish an em- 
ployment contract entitling the attor- 
ney to recover his fee—Modern 
Woodmen of Amelica v Arnkens, 192 
NB 706, 99 Ind App 344 


(2) An attorney, employed by 2 
company as auditor prior to his ad- 
mission to the bar, was not entitled 
to recover an attorney’s fee from a 
stockholder for advice given to the 
stockholder subsequent to his admis- 
sion to the bar, where such stock- 
holder had not contemplated employ- 
ing the attorney as such apart from 
his services as an auditor—Levin v. 
Suffrin, (La App) 1867 So 911. 


Monpayment by employer 

In an action for attorney’s fees, 
plaintiff defending a patent suit must 
recover, 1f at all, under a contract 
with defendant, and not solely be- 
cause he was not paid by the party 
who defended the suit for defendant 
and who employed hm—Orwig v 


not prejudice recovery, if the employment is fairly 
made out from all the attendant circumstances ;99 
neither 1s it necessary that the parties agree on a 
definite fee,1 the promise to pay a reasonable sum 


Stipulation by hers of chent 

Where a party died, pending an ap- 
peal by her from an adverse order in 
guardianship proceedings, a stipula- 
tion by her heirs in full settlement 
of all controversies among them- 
selves except such appeal, which was 
to be submitted on its merits, will 
not obligate the heirs to pay an at- 
torney, who was not 4 party to the 
stipulation, for services rendered in 
the appeal-—Kratz v Wolff, 182 N. 
W 178, 191 Iowa 828. 


97. Ky—O'"Doherty & Yonts vv. 
Bickel, 179 SW 848, 166 Ky 708, 
Ann Cas1917A 419 

Md—Bregel v. Cooper, 157 A. 719, 
161 Md. 416. 

Mo—Gilliam v. Gibney, (App.) 204 
SW. 41 

Neb —In re Kierstead’s Estate, 287 N 
W 299, 121 Neb 433 

NY—Lynn v Agnew, 166 NYS. 
274, 179 AppDiv. 805, affirmed 
Lynn v McCann, 128 NE 877, 226 
NY. 654 

Pa —Dickingon’s Estate, § PaDist & 
Co. 75. 

6 CJ. p 730 note 66 


98 Cal—Brydonjack v Rieck, 42 
P (2d) 386, 5 Cal App (2d) 219— 
Blattman v. Gadd, 296 P. 681, 112 
CalApp 76 

Iowa —Cahill v. Murray, 194 N W. 61, 
196 Iowa 33. 

“It 18 not necessary to effect that 
relationship that there should be a 
general retaimer or express contract 
to that specific end."-—Blaitman v. 
Gadd, 296 P. 681, 687, 112 Cal App. 
76 


99. Iowa—Cahill v. Murray, 194 N. 
W. 61, 196 Iowa 33. 

Md—Barry v Carroll, 128 A. 453, 
148 Md 688. 

6 CJ p 780 note 67. 


Chicago, R.L & P. Ry. Co, 250 NW {1 Pulaski County v. Shofner, (Ark } 


148, 217 Iowa 521, 90 ALR 258. 
1041 


92 SW (2d) 217 


§ 175 


being, as shown infra § 190, implied in the absence 
of any express agreement as to the amount. Where 
an attorney undertakes to represent one person and 
to collect his fee from another, however, he should 
make certain that the latter understands the situa- 
tion.4 


Acts of recognition or acceptance are in general 
equivalent to a prior engagement, thus, acquiescence 
by a client in his attorney’s conduct may supply the 
place of a request to act, provided the case was such 
that the client might reasonably know that he would 
be expected to pay for the service,? and, where a 
person, with knowledge that a suit has been institut- 
ed in his behalf, prevents the attorney from pro- 
ceeding further therein but himself prosecutes the 
suit to judgment, such person, by such conduct, rati- 
fies the prior act of the attorney and 1s liable for the 
services rendered # The same would be true where a 
client by his acts induced his attorney to believe that 
his services were desired.5 Unless the circumstances 
show that the services were intended to be gratui- 
tous,6 where services are rendered by an attorney 
at the request of another, or where the benefits of 
such services are knowingly accepted, a promise to 
pay thereior will be presumed,’ particularly where it 
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would be inequitable for the party benefited to share 
the benefit without contributmg to the expense.§ 
Thus, where there 1s even slight proof of an employ- 
ment of the attorney by the client, the fact that the 
latter stood by without objection and allowed the 
attorney to render valuable services in his behalf 
will estop him to deny the fact of employment.9 The 
acquiescence must be such as presumes volition on 
the part of the person sought to be charged, how- 
ever, and there is no acquiescence where he has no 
choice but to avail himself of the efforts made by 
the attorney.10 


On the other hand, it does not always follow that, 
because one receives the benefit, directly or indirectly, 
of the services of another, the law implies a con- 
tiact to pay therefor.11 Thus, where the attorney, 
in carrying on the action does so for his own benefit 
and not for the nominal party to the action, the fact 
that such nominal party knows of his course and does 
not object will not make him liable for fees 14 nor 
does a tacit acceptance of an attorney's services raise 
a promise to pay thcrefor, when the services were 
rendered after the distinct refusal of defendant to 
avail himself of, or pay for, such services.18 So, 
where one of several parties, all of whom are equal- 


2. Landry v White, (LaApp) 148 
So 104, affirming 146 So 609 


3. Iowa—Cahill v Murray, 194 N 
W. 61, 196 Iowa J8 

Md—Barry v Carioll, 128 A 458, 143 
Md 688. 

€CJ p 780 notes 68, 69. 


4 Shippen v Walker, 105 SH 853, 
26 Ga App 280 


& Crawford v Wiedemann, 164 § 
W 981, 158 Ky 333, 336—6 CJ. p 
730 note 70. 


@& Taussig v St Louis, etc, R Co, 
65 SW 969, 166 Mo 28, 89 AmMSR 
67i—6 CJ p 731 note 73 


7 Ala—Martin v Henderson, 68 So 
478, 12 AlaApp 564 
Ark—Morning Star Mining Co yr 
Willams, 383 SW 364, 171 Ark 
187. 
Md.—Barry v. 
143 Md 688 
6 CJ. p 7381 note 71 


@inforcement of lower gas rates 

Domestic consumers of gas, Mm 
whose behalf a city employed attor- 
neys to defend an ordinance lowering 
the gas rates, and who, without ob- 
jection, accepted the attorney's serv- 
ices, are liable for reasonable counsel 
fees —Haynie, Parks & Westfall v 
Camden Gas Corporation, 56 SW (2d) 
419, 186 Ark. 842. 

Equitable owner of judgment is 
lhable for reasonable attorney’s fees 
in procuring judgment thereon in a 
sister state, and in obtaining a com- 


Carroll, 128 A. 463, 


promise settlement of the judgment 


procured, notwithstanding the action | 41 


1s prosecuted in the name of the le- 
gal holder, where the equitable own- 
er has knowledge of, and acquiesces 
an, such action, and consents to, and 
accepts avails of the settlement — 
Hultman v Hanley, 248 NW 81, 134 
Neb. 757. 


& Clarke v Hot Springs Electric 
Light & Power Co, (CCA Wyo) 
76 F (2d) 918, certiorar1 denied 56 
SCt 147, 2936 US 624 80 LEG 
448. 


8. Trimble v. Texarkana, etc, R 
Co, 97 SW 164, 199 Mo. 44—6 C 
J p 781 note 73 


10. O’Doherty & Yonts v Bickel, 179 
SW 848, 166 Ky. 708, Ann Cas 
1917A 419 


Banefits necessarlly anmng 
attorneys, representing certain 
stockholders in a suit to recover on 
a contract for the sale of stock, are 
not entitled to recover compensation 
as against other stockholders who 
had been benefited by their services, 
on the theory that they acquiesced in 
the services, where they had pre- 
viously declined an offer to avail 
themselves of the services and the 
success of the attorney on behalf of 
the other stockholders of necessity 
benefited them, since on the success 
of the litigation defendant therein 
would have no incentive to resist the 
claims of the nonjolning stockholders 
—O’Doherty & Yonts v. Bickel, 179 
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SW. 848, 166 Ky 708 Ann Cas 1917A 


21L. O'Doherty & Yonts v. Bickel, 


supra—6 CJ p 781 note 74. 


ansurer’s interest in tort action 

The facts that a compensation in- 
surance cariler which paid compen- 
sation permitted an injured employes 
to sue a third party tort-feasor for 
damages, and accepted benefits tu 
the extent of the compensation paid, 
do not create the implied contract 
that insurer would pay attorneys’ 
fees to the employee's attorneys out 
of its shere of the recovery, and 
such attorneys are not entitled to 
attorneys’ fees from such insurer’s 
share, on the theory that the em- 
ployee and insurer were jointly in- 
terested, and that one party 10 in- 
terest prosecuted the action for the 
benefit of the others, neither 18 
the insurance carrier estopped to 
quest.on the right of the attorncys to 
assert such claim—Spinner v Fidel- 
ity & Casualty Co of Now York, 53 
SW.(2d) 946, 245 Ky. 519. 


12. Me—Wright v Fairbrother, 16 
A. 330, 81 Me. 88. 

Vt-—Smith v Dougherty, 37 Vt. 530 

6 C.J. p 781 note 765. 


13%, Ark—Caldwell v. Missouri: State 
Life Ins. Co., 230 SW 566, 148 
Ark 474 

Ey—O"Doherty & Yonts v. Bickel, 
179 S.W 848, 166 Ky. 708, Ann Cas 
1917A 419 

6 C.J. p 781 note 76. 


7 C.J.S. 


ly interested in a cause, employs an attorney to con- 
duct the case for him, and the benefit of such serv- 
ices from the nature of the case extends to all the 
other interested parties, the other parties, merely by 
standing by and accepting the benefit of such serv- 
ices without objection, do not become liable for the 
attorney’s fees.44 In such case 1t is held that lability 
cannot be imposed on the theory of unjust enrich- 
ment.15 These rules are particularly applicable 
where the other parties benefited are minors16 If, 
however, the parties not directly employing the at- 
torney, after becoming aware that he looks to them 
for his compensation, fail to make objection or to 
declare their nonliability, they are liable? 


§ 176. Nature and Extent of Liability 


The attorney, ordinarily, fooks to his employer for 
compensation, but the parties may agree to payment out 
of a fund. 

Generally, in the absence of a contract providing 
otherwise, each clicnt should pay his own attorney,18 
and one litigant cannot be compelled to pay the at- 
torneys’ fees of another.19 The person to be looked 
to for compensation 1s not of necessity the one bene- 
fited, but is the employer,?9 and where the attorney 
is employed by two parties to perform the same serv- 
ice, he has a right of action against each until paid 
by one.21 A party joining in the employment of an 


14. Ky—O’Doherty & Yonts v Bick- 
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attorney is liable for his share of the fees when he 
was intentionally included in the litigation, although 
after investigation the adversary discovered that 
he was not a proper party and voluntarily dismiss- 
ed the suit as to him.22 


Where two attorneys are employed by the client, 
one of them cannot be deprived of his right of com- 
pensation by anything that happens thereafter be- 
tween the associate attorney and the client, nor in 
such case 1s an attorney writing a letter reciting that 
the client had not employed other attorneys estopped 
from recovering his share of the compensation.?8 


Payment out of fund. The employer's lability is 
personal, and he cannot defend by alleging that it 
1s customary for the attorney to be paid out of the 
money collected.24 There is no objection, however, 
to an agreement that the attorney shall look to a fund 
for compensation, and not to the personal liability 
of the client.25 In some cases the right to be paid 
out of a fund 1s preferable to the personal claim, 
and sometimes such payment can be obtained by an 
attorney.26 


Joint and several hability. If parties voluntarily 
and with knowledge avail themselves of an attor- 
neys services, they become jointly and severally 
liable for the value of such services.2”? On the oth- 
er hand, it has been held that, wherever a joint lia- 


Construction & Contracting Co., 77 


el, supra 

Pa —-Dickinson’s Hstate, § PaDist & 
Co. 75. 

6 CJ p 732 note 77 

15. Aronstam v All-Russian Central 
Union of Consumers' Societies, (C. 
CAN.Y) 270 F 460. 


16. Tull v. Nash, (Waeh) 141 F 
567, 73 CCA 29 


17. Cincinnati Sav Bank v. Benton, 
2 Metc (Ky) 240—6 CJ. p 782 
note 79. 


18. US8S—General Finance Corpora- 
tion v. New York State Rys, (D 
CNY.) 3 F Supp 975. 

Md—Barry v. Carroll, 128 A. 453, 
148 Md 688. 


19. Ky.—Howard v. Carmichael, 35 
SW (2d) 852, 287 Ky 462—Gilliam 
v. Gibney, (App) 204 SW 41. 

Mo —Johnson v. United Rys Co. of 
St. Louis, 152 S.W. 862, 367, 247 
Mo. 326. 


20. Ansley v. Concrete Construction 
& Contracting Co, 77 So. 774, 142 


Bmployment by partnership 

Where a claim of an international 
banking firm against the Chilean gov- 
ernment was rejected by a joint 
commission created by the govern- 
ments of the United States and Chile 
to consider claims of the cliizens of 


firm was a Chilean concern, but the 
claim was subsequently presented in 
the names of the partners, one of 
whom was an American citizen, to 
an arbitrator wh. made an award 
im favor of the American claimants, 
the firm’s attorneys were held to 
have no contractual relation with the 
heirs of the American partner, and 
were not entitled to fees from the 
amount received by them —In re Alc- 
Call’s Estate, 109 A 637, 266 Pa 379 


mecovery from opponent 

“Where, after a protracted lhtga- 
tion, in which money and securities 
to a large amount are tied up, the 
litigants desire to effect a compro- 
mise and the attorney of the one 
stands in the way and another at- 
torney is employed, through whom 
negotiations are concluded, to the 
knowledge of the first attorney, 
which lead to the compromise, and 
where, in such case, the one litigant 
makes a claim against the other to 
be indemnified for the indebtedness 
incurred by him for his attorney's 
fees, and an amount is paid im com- 
promise of such claim, the attorney 
in question, who has in the mean- 
while taken no steps for his own pro- 
tection, has no standing to recover 
lus fees from the litigant making 
such payment.”—<Ansley v. Concrete 
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al, 


So. 174, 142 La 871 


Ala —Martin v Henderson, 68 

So. 478, 12 Ala App 664. 

Mo—Walker v Whitten, (App) 88 
S'W.(2d) 480 


a2. Caillouet & Caillouct v Bouvier, 
136 So 278, 17 La App. 41 


23 Kline v Blackwell, (CC APFla ) 
6$ F (2d) 897, certiorari denied 54 
SCt 64, 290 US. 636, 78 LEHd 65658 


@&. Bodfish v. Fox, 23 Me 90, 39 Am 
D 611—6 CJ. p 732 note 81. 


2% NY —Leavitt v. Dodge, 16 N Y. 
S 309. 

Tenn—Rogers v. O’Mary, 
462, 95 Tenn 614 


28. Hand v. Savannah, etc, R Co, 
21 SC. 162—6 CJ. p 732 note 838. 


Protection of fund 

Where one party has employed an 
attorney whose services have protect- 
ed or raised @ common fund for ad- 
ministration or distribution under 
the direction of the court, that fund 
is luable for the counsel fees so in- 
curred for the benefit of all parties 
in interest —Smyth’s Hstate, 14 Pa. 
Dist & Co. 773 


a7. Robert v. Goldman, (Mo App.) 
299 SW 65—Lawson v_ Bufton, 
(MoApp) 199 S.W. 268—6 CJ. pn 
782 note 84, 


$2 8.W. 
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bility for attorney’s fees is sought to be established, 
it must be made to appear clearly that the contract 
of employment was jo.nt on the part of defendants, 
and not several, the mere fact that several parties 
similarly interested employ the same attorney does 
not fix their liability as joint.28 


§ 177. —— Attorney Employed by Agent 


a. In general 
b. Employment by attorney 


a. In General 


The principal is liable for services of an attorney em- 
ployed by an authorized agent: and the agent is Ilable 
if his act was unauthorized or If he also binds himeelf in- 
dividually. 

Where an agent has authority to employ an at- 
torney and bind the principal to pay for his serv- 
ices, the principal is liable for the services of an at- 
torney so employed,?9 and his liability to the attor- 
ney is not affected by an agreement between the 
principal and agent, of which the attorney had no 
notice, that the agent shall pay for such services ,?¢ 
but where an agent in employing an attorney acted 
beyond the scope of his authority, the print ipal 1s 
not lable’! unless he accepted the services know: 
ing that they were performed for him.82 The princr 
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pal cannot be held liable for the compensation of an 
attorney who 1s the agent of the original agent, and 
not of the principal. 


Liabthty of agent. An agent may render himself 
personally liable 1f the circumstances are such that 
his principal is not bound ,84 and where he has bound 
himself individually as well as in the capacity of 
agent for another, he cannot avoid liability on the 
ground that he was not a party to the litigation in 
which the services were rendered.25 Where, how- 
ever, the alleged agent had no authority to bind the 
principal and did not purport to bind himself, he 
1s not liable personally on the contract.36 


Scope of authority. The question whether an 
agent has authority to bind the principal in the em- 
ployment of an attorney 1s treated in the title Agency 
§ 105 d (1). 


b. Employment by Attorney 

Although the employing attorney may be personally 
Hable for services rendered by counsel employed by him, 
hie client is not lable therefor unless he authorized or 
ratified such employment. 


As an attorney has, under the rule stated supra § 
107, no implied power, under a general retainer, to 
employ associate counsel, the client is not liable to 
counsel so employed,?7 unless he has authorized the 


Contract apportioning costs 

Under a contract whereby the own- 
ers of property along a residential 
street agreed to retain counsel to 
bring an injucction suit against the 
operation of a funeral parlor, and 
to pay attorney’s fees and costs, de- 
fendants, sued for the balance of the 
attorney’s fees incurred on the em- 
ployment of the attorney and prose- 
ecution of the injunction sult, are 
jointly and severally liable for the 
attorney’s services and expenditures, 
notwithstanding the contract provid- 
ed a method of assessing the costs 
eas between the signers—Robert v 
Goldman, (MoApp) 299 SW. 56. 


28. Adriatic F Ins Co v. Tread- 
well (NY) 2 SCt 722, 108 US 
361, 27 L Ed. 754—6 CJ. p 732 note 
85. 


mmployment through single request 

Employment of an_e attorney, 
through a singie request to represent 
three baseball clubs with separate 
interests, did not create a joint la- 
bility for his services.—Hindman v 
Pittsaburgh Trust Co, 109 A. 876, 266 
Pa 204 


29. Harms v. Wolf, 89 SW. 1087, 
114 MoApp 387—2 CJ p 661 note 
4 [a]-6 CJ. p 782 notes 86 [al], 
87. 

mmployment by administrator's agent 
An administrator requesting anoth- 

er’s aid in the settlement of the es- 


tate is liable for reasonable compen- 
sation to the attorney selected hy 
such other and accepted by the ad- 
ministrator —Harms v Wolf, 89 SW 
1087, 114 MoApp 387. 


Apparent offlcer of corporation 

An attorney honestly rendering 
services for the apparent officers of 
@ corporation in bringing and defend- 
ing suits, without knowledge that the 
corporation was not benefited there- 
by, 18 not required to return the 
money received as compensation for 
such gservices.—Ge1eral Mortgage & 
Loan Corporation v. Guaranty Mort- 
gage & Securities Corporation, 162 N 
H. 319, 264 Mass. 253 


Smith, 147 S.H. 126, 39 GaApp. 
160. 


31. Bush v. Southern Brewing Co, 
13 So. 856, 69 Miss. 200 


22. Knights of Pythias v. Reinberg- 
er, 269 S W. 41, 168 Ark. 77. 


contract 

Where the officers of a fraternal 
association attehded a hearing before 
the attorney general, and there saw 
an attorney appear on behalf of the 
organisation, and where such attor- 
ney subsequently appeared for the 
organisation in an action brought 
by the attorney general to dissolve 
it, there was at least an implied con- 
tract between the organization and 
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the attorney which would sustain a 
recovery by him of compensation, al- 
though the officer directly employ- 
ing him may have been without au- 
thority so to act —Knights of Pythi- 
as v. Reinberger, 269 S.W. 41, 168 
Ark 177. 


3S. Mussey v. Vanstone, 82 Mo App 
353—2 CJ. p 662 note 6. 


“« Brennan-Love Co. v. McIntosh, 
87 NW. 327, 62 Neb 522—6 CJ. p 
733 note 88. 


35. Winslow v. Atz, 177 A. 373, 168 
Md 3230. 


33. Orr v. Brown, (Miss) 74 F 1004, 
21 CCA, 195. 


37. Kan—Orozem v. McNeill, 170 
P 106, 108 Kan. 694, denyirg re- 
hearing 176 P. 633, 108 Kan 439 

NY-—~In re Carney, 158 NYS. 685, 
93 Misc 600. 

6 CJ. p 738 note 90. 


Discovery of want of authority 
Where a patent attorney was em- 
ployed by a railroad attorney to de- 
fend certain patent suits and dis- 
covered that the railroad attorney 
had no power to employ him, and 
thereafter the first suits were dis- 
missed, and new sults instituted in 
defense of which the patent attorney 
was retained by one who sold the 
patented article to the railroud, novo 
employment of the patent attorne) 
by the railroad to defend the 11. er 
suits could be impllied—Orw g V 


7 C.d.8. 


employment,®8 or has ratified the act of the original 
attorney in employing assistance, with full knowl- 
edge of the facts.89 In such cases, the assistant em- 
ployed will not be affected by a secret agreement be- 
tween the attorney and his client that the former shall 
pay for the extra service,!9 or by anything that hap- 
pens between the other attorney and the client after 
the employment. 


The ratification by the client need not be express, 
but may be implied from circumstances, as from his 
failure to repudiate the employment on becoming 
aware that the assistant counselor looked to him for 
his fees, coupled with an acceptance of the benefit 
of his services.44 Thus, if an emergency makes it 
necessary for a substitute attorney to conduct part 
of the proceedings, the client cannot accept the strv- 
ices and later deny his liability to pay for them 48 
Where, however, the fact of the recognition of the 
assistant counsel may be explained on the ground that 
the client supposed that the assistant was looking to 
the original aitorney for his fees, the assistant can- 
not hold the client responsible for compensation.*4 
So, where the client accepting the services of the 
second attorney understood that he was rendering 
them at the request of the first one to fulfill the lat- 
ter’s contract with the client, the client 1s not lable ;45 
and, where a client is unaware of such services un- 
til after they have been rendered, he cannot be made 
liable therefor on the ground of acquiescence or rati- 
fication.46 


Liabiuity of attorney. An attorney employing as- 
sociate counsel to aid him 1s himself liable for the 
latter's fees, unless the circumstances are such as to 
make the client lable.47 


Chicago R L&P Ry Co, 250 NW. 
148, 217 Iowa 531, 90 ALR 258 


mmployment by nnauthorized attor. 
ney 
Where the chairman of a political 
committee, without authority, em- 
ployed an attorney to conduct an 
election contest, who in turn employ- 


170 


ed pleintiff, there was no liability on | KY.—Rust v Larue, 4 Litt 411, 14 


the part of the individual members| 4™D 172. 


of the committee for plaintiffs serv- | Mich—Dggleston v. Boardman, 87 


1ces —Owen v. Hadley, 171 SW. 978,| Mich 14. 
186 MoApp 1. 


Pa Dist. 413. 


33% Cummings v. National Shawmut Tex—Allcorn v. Butler, 9 Tex. 56 


Bank of Boston, 188 NE} 489, 284 
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63 F' (2d) 897, certioram denied 54 
Sct 64, 290 US 686, 78 LEHd 


42. Aldrich v. Brown, 1038 Mass. 627 
—€§ CJ. p 783 note 94 
43. Ark —Fenno v. Hoglish, 22 Ark 


Pa —Henderson v. Montgomery, 21 


§ 179 


§ 178. —— Attorney Employed by One Joint 


Defendant 


A defendant not ratifying the employment is not 
hable for services of an attorney employed by a joint 
defendant. 


One of several joint defendants has no authority, 
as agent, to employ counsel to act for all, and the 
others are not liable for the value of the attorney’s 
services,4® unless, by subsequent acquiescence, they 
ratify the employment.4® 


§ 179. —— Attorney Employed by Trustees, 
Personal Representatives, and Ben- 
eficiaries 


The general rule, stated supra § 176, that the attor- 
ney must look to his employer for compensation has 
been applied particularly 1n cases of employment by 
fiduciaries. Thus, as appears in the title Trusts § 
284 [65 C.J. p 719 note 62], an attorney employed 
by a trustee must, ordinarily, look to the trustee him- 
self, and not to the trust estate, for payment; and 
the same rule applies, as 1s shown in the title Execu- 
tors and Administrators § 199 [24 C.J p 66 note 26- 
p 68 note 31], 1n the case of an executor or adminis- 
trator, although under certain circumstances the 
attorney 1s given the right by statute to look to the 
estate. Similarly, with some exceptions, as will be 
shown 1n the titles Executors and Administrators § 
199 [6 CJ. p 734 notes 5-7] and Trusts § 284 [65 
CJ p 722 note 3-p 723 note 13], the attorney can- 
not look to the estate for services rendered at the 
request of a beneficiary. 


47. Mo—Kersey v. O'Day, 713 SW 
481, 173 Mo 560. 
Vt—Scott v. Hoxsie, 18 Vt. 50. 


Cozmtingent fee contract 

Where an attorney agreed to insti- 
tute requisite proceedings to estab- 
l:sh the right of his clients in dece- 
dont’s estate and to loan them any 
amount of money required for dis- 
bursements, which they agreed to 
repay with fifty per cent of any re- 
covery, any sum paid to another at- 
torney for legal services should come 
out of the share of the atiorney orig- 
inally employed, not from the share 
of the clients —In re Carney, 158 N 
YS. 586, 98 Mise 600. 


Mass. 563—6 C.J p 783 note 91. 
38. Kneedy v. Keiser, 168 NW. 715, 
41 8D 15—é CJ. p 783 note 92. 


“©. Hmbilem v. Bicksler, 83 P. 636, 
84 Colo, 496—6 CJ. p 783 note 93. 


“i. Kline v. Blackwell, (C CA.Fia.) 


#4. Fraser v Haggerty, 49 NW 616, 
36 Mich 521—6 CJ p 734 note 96 


45. Martin v Henderson, 68 So. 478, 
12 Ala.App 6564. 


46. Gillilland v. Brantner, 121 N.W. 
1047, 145 Iowa 2765. 
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43. Roselius v Delachaise, § La. 
Ann. 481, 52 AmD. 597—6 CJ. p 
734 note 99. 


42. Laughlin v Newman, (Mo.App ) 
61 SW.(2d) 218—6 CJ. p 784 note 
LL. 


§ 180 


§ 180. —— Reimbursement for Expenses 


In the abscnce of a contract or custom to the con- 
trary, the attorney may recover disbursements made by 
him which were usual and reasonably necessary to carry 
out his employment 


Where an attorney having general authority over 
the subject of his cmployment, makes expenditures in 
the professional undertaking which are usual and rea- 
sonably necessary, under all the circumstances, to 
carry out the object of the employment, such dis- 
bursements may be recovered from the client.50 
In some cases, however, the right to rezmbursement 
may depend on custom or usage;5! and where the 
contract between attorney and client limits the um- 
plied authority of the former to incur expenses, or 
the parties agree as to who shall pay the expenses, 
the provisions of the contract control.52 So, where 
the contract expressly limited the recovery of ex- 
penses to “court costs,” the attorney 1s not entitled 
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to reimbursement for other expenses of the litiga- 
tion ,58 but where it is agreed that the attorney 
shall be rermbursed out of the proceeds of a judicial 
sale, and the client in bad faith obstructs the pro- 
ceedings so that the sale does not take place, the 
attorney may recover his disbursements from the 
client.54 

Disbursements need not necessarily be expressly 
authorized by the client m order to be a proper 
charge against him;55 but the attorney must fur- 
nish proof as to the actual disbursements made 56 
An attorney has no legal claim to be reimbursed for 
unauthorized expenses5? or for expenditures which 
were not usual or reasonably necessary,58 or such as 
are made necessary by his own wrongful acts.5® 
So, in the absence of special agreement he may not 
recover fees paid to additional counsel employed by 
him. 60 


5O. Cal—Tasker v Cochrane, 271 P 
508, 94 CalApp 861 

La--McClendon v Chiv«soverges, 
120 So 520, 10 LaApp 639 

Mo—Lawson vy Bufton, (App) 199 
S.W 268 

N Y-—MacDonald v Johns, 115 N.Y 
S 696 

6CJ p 784 note 9. 


Contingent fee contract 

Where an agreement hetween an 
attorney and client for rendition of 
gerrices on a contingent fee hasi8 
did not provide who should be ulti- 
mately lable for costs and exnenses 
of suit, the client 1s liable, and, in 
such case, where the attorney con- 
sulted his client with regard to ex- 
traordinary expenses, the client was 
charged with notice of his ultimate 
hahilitvw——Hampton v Rosenheim, 
155 NYS 861, 93 Mise 207 


Reimbursement of proportionate 
share 


On an accounting by an attcrney 
employed to establish the right of 
several clients in decedent’s estate. 
he is entitled to reimbursement of 
the proportionate share helonging to 
the parties asking the accounting of 
moneys disbursed by him for ex- 
penses —In re Carney, 158 N YS 665, 
938 Misc 600 


Advancement to client 

Whore an attorney advanced his 
chent two hundred dollars to settle 
litigation with one to whom she had 
leased a farm under a sharing agree- 
ment, and she received the fruiis of 
the settlement and still retains them, 
the client cannot avo1d repaying the 
attornev’s advances on any claim of 
fraudulent misstatement of law by 
him inducing the settlement —Wad- 
leigh v Stewart, 169 NW 6559, 168 
Wis 286 


SL. Clark v. Ellsworth, 78 N.W 


1028, 104 Iowa 442—6 CJ. p 7384 
note 11. 

32. City of Wakefield v. Tuttle, 221 
NW 185, 244 Mich 287-6 CJ 
p 784 note 10 

Hixpense of recording decree 
Where an attolney, who was em- 

ployed on a contingent fee basis, 

agteed to pay all expenses incurred 
in the prosecution of the case, the 
revording or the deciee is part of the 
expense of the litigation to be borne 
by him—Mann v. Day, 165 N.W. 643, 
199 Mich. 88. 


Contangent fee contract 

An attorney, who ior more than 
two years unsucceasfully endvavor- 
ed to increase his client’s interest in 
@ particular estate, pursuant to a 
contzact providing for a contingent 
fee, was not entitled on the clent’s 
termination of the contiact, to recov- 
er for traveling and living expens- 
es incurred, where such expenses 
were not chaigeédable to the client 
under the contract—Fletcher v Kel- 
logg, 55 AppDC 3651, 6 F (3d) 476, 
40 ALR 1525, certiorar: dened 46 
$Ct 18, 269 US. %5, 70 LEd 409 


Without cost to clent 

A written agreement of an attor- 
ney under a contingent fee contract 
to conduct an appeal without cost to 
the client 1s an unambiguous con- 
tract, which, standing alone, should 
be construed as requiring the attor- 
ney to pay the costs and disburse- 
ments of the appeal—Lloyd W Cas- 
ner, Inc v Hartshorne, 177 A_ 890, 
18 NJ Mise 2965 


6S Zuckernik v Jordan Marsh Co, 
(Mass) 194 NH 898 


mxpenditures not recoverable 

‘Where an oral agreement between 
@ store owner and an attorney for 
collection of accounts receivable en- 
titled the attorney to an agreed com- 
mission plus reimbursement for 
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“court costs” actually paid by the 
attorney but no other expenses, the 
attorney is not entitied to allowance 
tor travel.ng expenses and the ex- 
pense of obtaining descriptions from 
the registry of deeds of real estate 
owned by the store owner’s debtors, 
nor for advances to attorneys in oth- 
er cities in cases which the attorney 
could not well handle personally — 
Zuckernik v. Jordan Marsh Co, 
(Mass) 194 N.B 892 


54. Hildieth v. Honsinger, 171 NW. 
882, 41 ND. 485. 


55. Iowa—Forbes v Chicago, etc, 
R. Co, 129 NW 810, 160 lowa 177, 
Ann Cas 1912D 311. 

Kan—Haseltine v. Mahan, 65 P. 467, 
8 Kan App. 857 


56. Tasker v. Cochrane, 271 P 603, 
94 Cal App. 861—6 CJ p 734 note 
138. 


87. Mich—Gray v. Emmons, 7 Mich. 
533. 

N Y—Towrsend v. Meyers, 187 N Y. 
S 451, 142 App Div 851—People v. 
Lockwood, 9 Daly 68. 


Payment to adverse attorney 

Where the attorney collected part 
of the amount of a judgment for his 
client, the judgment creditor, such 
attorney is chargeable with the 
amount he paid out, without his cli- 
ent’s consent, as attorney's fees to 
the adverse attorney.—Hoy v Nich- 
ols, 170 Minn. 191, 212 NW. 580. 


58. Cal—Tasker v Cochrane, 
P. 508, 94 CalApp 361. 

Md —Winslow v. Ats, 177 A 272, 168 
Md. 280. 


56. TlL—Hughes v. Zeigler, 69 IIL. 
83 

Mass—French v. Meyer, 
956, 220 Mass 451 

6 C.J. p 784 note 16. 


60. Tasker v Cochrane, 371 P. 503, 
94 Cal App. 361. 


371 


107 N.B. 


7 C.J.S. 


Advances. It is proper for an attorney to ask 
from time to time for advances to pay the expenses 
of litigation and to apply on account 61 


Traveling expenses. Some cases having to do 
with the expenditures by counsel draw a line of 
demarcation between costs of the litigation such as 
clerk’s fees, filing fees, witness fees, jury fees, and 
the like, and the personal and traveling expenses of 
attorneys; such traveling expenses, it has been held, 
can be recovered only when there is a special or ex- 
press agreement that counsel may be remmbursed 
therefor ;62 but it has been held that an attorney 1s 
entitled to a reasonable allowance for traveling ex- 
penses necessary to the performance of legal serv- 
ices, even though he had agreed to make no charge 
for the services in connection with which the dis- 
bursements were made.68 Where the claim for 
traveling expenses 1s a proper one, they will be al- 
lowed only from the place of the attorney's residence 
to the place where the client’s business calls him 64 


§ 181. Express Agreements in General 


a. General principles 
b. Contracts made after relation estab- 
lished 
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§ 181 


a. General Principles 
(1) Requisites and validity in general 
(2) Fraud or undue influence 
(3) Ilegality 


(1) Requisites and Validity in General 
An enforceable contract between attorney and client 
for legal services must conform to the requirements of 
other valid contracts. 

Apart from the consideration of questions re- 
lating to contracts for retaining fees (supra § 162), 
express contracts for division and apportionment of 
fees (supra § 174), and the validity of agreements 
between attorney and client as to compensation for 
services 1n connection with divorce which will be 
discussed in the title Contracts § 235 [13 C.J. p 464 
notes 78, 80, 82], an attorney may make an enforce- 
able contract with one about to become his client for 
the payment of compensation for services to be ren- 
dered,®5 and the principles of law applicable there- 
to do not differ materially from those applicable to 
other contracts of employment.66 Such a contract 
is not subject to the particular scrutiny of the court,87 
for the client is regarded as competent to judge for 
himself what is a proper sum to pay for services, 
and it cannot be repudiated mercly because of the 


61. Young v. Lanznar, 112 SW 17, 
133 Mo App 130 

6a. Cal—Cooley v Miller & Lux, 103 
P 981, 156 Cal 610—Tasker v 
Cochrane, 271 P. 603, 94 Cal App 
361. 

N Y¥—Stiles v Annabel, 235 NYS 
508, 226 App Div 268 


B@mployed in income tax matier 

An attorney, employed to repre- 
sent a client in an income tax matter 
“as in the past,” during which he 
was paid traveling, hotel, and other 
incidental expenses, as well as for 
services 1n @ similar case before the 
internal revenue department, was en- 
titled to recover hotel] and traveling 
expenses, incidental to preparation 
and presentation of the case, from 
the chent—Darnrell v Woodruff, 
(Cal App ) 58 P (2d) 976 


6% In re Barieiro’s Hatate, 14 P. 
(24) 786, 126 CalApp 1752 


e& Isham v. Parker, 29 P. 8325, 3 
Wash 755—6 CJ. p 784 note 14 


65. Cal—Thornley v Jones, 274 P 
93, 96 CalApp 219—Tracy v 
Ringole, 262 P 73, §7 CalApp 549 
-——-Bonelli v Conrad, 37 P (2d) 137, 
1 Cal App (2d) 660 

Tl.—Dietz v. Van Speybroeck, 325 
Ill App. 138. 

Ky —Chreste v. Louisville Ry Co, 
180 SW 49, 167 Ky 75, LRA 
1817B 1123, AnnCas1917C 867 

Tua —Levin v. Suffrin, (App ) 167 So 
91L. 


Mich —Gates v. McLaulin, 165 NW. 
614, 199 Mich 438 

Mont —Coleman v Sisson, 230 P. 682, 
71 Mont 435 

N Y —Rodkinson v. Haecker, 162 N 
&B 493, 248 NY 480, affirming 
Marks v Haecker, 227 NYS 849, 
223 App Div 710—Ward v Orsini, 
152 NE 696, 248 NY 128, modify- 
ing 218 NYS 9323, 215 App Div 795 
which affitmed 211 NYS 249, 185 
Misc 407—In re Woolfson’s Will, 
287 NYS 12, 158 Misc 938 

Or—Hansel v. Norblad, 151 P. 963, 
78 Or 38 

Wash —Beck v Boucher, 195 P 996, 
114 Wash 574—Roche v Madar, 
175 P 314, 104 Wash 21, affirmed 
181 P 857, 104 Wash 21 


W Va—Hubbard v. George, 94 SH 
974, 81 WvVa 65638, LRAI918C 
835 


6CJ p 7385 note 28 

“Prior to assuming the relation of 
attorney and client a lawyer may 
bargain for his services with one 
proposing to employ him and may 
deal with him at arm’s length ’’— 
Boldt v Baker, 13 Ohio App 125. 


Contract for liquidated damages 

A. statute providing for an attor- 
ney’s lien and the manner of enforc- 
ing the same against clients’ prop- 
erty does not take from the par- 
ties their right to make a contract 
for a stipulated sum intended ag 
hiquidated damages in case the cl- 
ents shall breach the employment 
contract and a mortgage given to se- 
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cure 1t —Sierzek v. Smith, 206 P 611, 
86 Okl. 79. 


66. Cal—Tracy v Ringole, 262 P. 
78, 87 CalApp 649 

Fla—Halsicad vw Wlorence Citrus 
Growers’ Ass’n, 1389 So 132, 104 
Fla 21 

Or—Hansel v. Norblad, 151 P 962, 
78 Or 38. 

Wash —Eeck v. Boucher, 195 P. 996, 
114 Wash 574 


Offer and acceptance 

(1) No contract as to fees results 
from a quahfied acceptance of the 
atiorney’s proposal as to the amount 
to be paid, nor does such a qualified 
acceptiunce constitute a counter of- 
fer—Remmers v. Bromschwig, (Mo. 
App ) 18 SW (2d) 1165 


(3) The act of an attorney in ren- 
dering services after receiving the 
chent’s proposal as to the fees to be 
paid constitutes an acceptance there- 
of —Vellenoweth v. General Motors 
Bldg Corporation, 225 NW. 522, 247 
Mich 274 


(3) And the accepiance of the fee 
provided for in a@ proposed contract 
amounts to an acceptance of the 
terms of the contract —Townsend v 
Water and Sewer Improvement Dist 
No. 1 of Gurdon, 25 S.W.(2d) 7656, 
181 Ark. 324 


e7. Thornley v Jones, 274 P 98, 98 
Cal App 219—6 CJ. p 785 note 28 


68. Hansel v. Norbiad, 151 P 9632, 
78 Or. 38—6 C.J. p 735 mote 29. 


§ 181 


subsequent confidential relation.£9 


As in the case of other contracts to be enforce- 
able, the promise to pay must be supported by a valid 
consideration’? and the agreement must specify the 
terms or set up some standard or furnish some data 
by which the extent of the client’s undertaking may 
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tainer fees is not abrogated by an attempt to merge 


performed.76 


be measured and ascertained with reasgonaL.< cer- 


tainty 71 The validity of the contract does not, how- 
ever, depend on the value of the services rendered,” 
and it has been held that the objection of want of 
mutuality cannot be sustained in such contracts.78 
A valid contract between attorney and client for re- 


6@. Hansel v. Norblad, supra. 


Confidential relationship does not 
azvise until contract between them is 
made, and in agreeing upon its terms 
parties deal at arm’s length —Lee v 
Gump, (CeaLApp.) 58 P (2d) 941. 


7o. Redwine v. Cummins, 238 FP 
418, 108 Okl. 89. 


Consideration held sufficient 

(1) Promise of employer to pay 
attorney for services rendered em- 
ployee in obtaining his release from 
jail 1s supported by consideraton — 
Walker v. Whitten, (MoApp) 38 8 
W.(2d) 480. 


(3) So where plaintiff. attorney at 
law, who, as guardian of a ward's 
estate, was authorized by @ court or- 
der to bring an action against a rail- 
road company to determine the lat- 
ter’s water mghts affecting a certain 
ranch in which the ward and defend- 
ant each owned a parcel of land, by 
reason of which defendant was in- 
terested in the action, plaintiff was 
not, as an attorney at law, under 
duty to render any professional serv- 
1ces In that action, so that his prom- 
ige to render such services on belualf 
of the ward, in consideration of de- 
fendant’s promise to pay a atipulat- 
ed fee, was supported by a sufficient 
consideration-—Boardman v. Chris- 
tin, 224 P 97, 65 CalApp 418 


(8) A contract of employment of 
an attorney pursuant to an agree- 
ment between property owners de- 
giring the prosecution of an injunc- 
tion suit to remove an undertaking 
establishment was held not without 
consideration as to defendant prop- 
erty owner, who signed the subscrip-~ 
tion contract after the attorney's 
employment, but before the major 
part of the attorney’s services had 
been rendered, and who received the 
benefit of the services and expenses 
incurred—-Robert v. Goldman, (Mo 
App.) 299 SW. 56. 


Failure of consideration 

(1) “Where a promissory note is 
delivered to an attorney at law pur- 
suant to a contract of employment 
by the makers, wherein the attor- 
ney agrees to render his services to 


the makers in defending them upon 
@ criminal charge, provided they are 
indicted by @ grand jury, and the 
makers of the note are never indict- 
ed, and no services are rendered to 
the makers of the noite, in an action 
by tne payee, where the makers of 
the note plead failure of considera- 
tion, held, the plea is valid’”—Red- 
wine v. Cummins, 238 P. 418, 108 
Oki. 89. 


(2) A three party agreement 
whereby certain property was to be 
transferred to defendants, who un- 
dertook to pay certain attorney's 
fees owing to plaintiffs by another 
party to the agreement, was not, 
however, rendered invalid because of 
failure of consideration as to defend- 
ants’ promise to pay the fees be- 
cause the identical deed made to de- 
fendants was not recorded, where by 
@ second deed more property than 
had originally been agreed upon was 
conveyed to the executors of plain- 
tiffa’ client, and from them pessed 
to defendants —Hart v. Bogle, 153 P. 
1010, 88 Wash. 125 


Setting contract aside 

Where a client agrees to give an 
attorney one-half of twenty five 
thousand dollars recovered, though 
he knows that a recovery can be 
hed with the expenditure of little 
effort or time, and later repudiates 
the contract, the court may set it 
aside on the principle that the ex- 
cess was @ gift without considera- 
tion —In re Hahn, 94 A. 953, 84 N. 
JEq 6523, motion denied 96 A. 589, 
85 NJ. 510, Ann Cas.1918B 830 


71, Ky—Keser v. Jarvis, 25 SW 
(2d) 721, 288 Ky 316 

N.Y.—-Boehm v United Power Laun- 
dries, 229 NYS 480, 182 Misc. 1 


Contract sufficiently certain 

A contract of the client to pay 
her attorney for bringing suit for 
land and personal property, “as fee 
for his services one-fourth of the 
land which he may recover for her, 
and one-fourth of all other property 
he may recover for her, by suit or 
settlement of her claims by litiga- 
tion,” 1s not so vague or uncertain 
as to prevent recovery thereon — 
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it m a void contract.74 


The contract is not enforceable against the client 
where it is entered into under a mutual mistake of 
fact,’5 or 1s dependent upon a condition which is not 


Part.al invalidity. A contract containing an in- 
valid clause is not invalid in its entirety where that 
clause 1s severable from the remainder of the con- 
tract,’? and in such case recovery can be had on so 
much of the contract as is valid.78 


Amick v. Henman, (MoApp) 241 8. 
W 988. 


Contracts held too indefinite 

(1) ‘Where an attorney had repre- 
sented a city in a number of con- 
demnation proceedings, such pro- 
ceedings differing in amount involv- 
ed, proof necessary, and in object 
sought to be attained, a contract 
whereby his compensation for serv- 
ices during certain proceedings 18 to 
be at same rate at which he had 
been paid in other simular proceed- 
ings is too indefinite for recovery 
thereon.—Dykman v. City of New 
York, 171 NYS. 870, 183 App Div. 
859. 


(2) So a promise by a third per- 
gon to help a client pay the attor- 
ney’s fee 18 too vogus and uncertain 
to render such third person hable~— 
Keser v. Jarvis, 26 SW (2d) 721, 23% 
Ky. 316. 
7a Ala--Fuller vy. Stevens, 39 So. 

623. 

Kan —Topeka Water-Supply Co. v. 

Root, 42 P 715, 66 Kan 187. 
N Y—Rogers v Polytechnic 

84 NYS. 12, 87 App.Div. 81. 
6 CJ. p 785 note 30. 


7a. Franklin County v. Layman, 38 
NHB 1094, 145 IIL 138. 


Invalidity for lack of mutuahty 

It has been held that a contract 
to employ an attorney exclusively, 
so long as he owns a single share 
of defendant's stock, was unenforce- 
able for lack of mutualhty —Boehm 
v. United Power Laundries, 229 N. 
YS 480, 132 Misc. 1. 


7% McCurdy v. Dillon, 98 N.W. 746, 
185 Mich 678. 


75. Kelsey v. Mackay, 117 P. 714, 66 
Wash 116. 
76. Boyd v. 
53 SW. 720 


77. Ark—S.iver v Midland Valley 
R Co, 217 SW 6, 141 Ark 369 
Mont —Downey v. Norihezn Pac. Ry. 
Co, 232 P 6581, 72 Mont 166. 

6 CJ p 735 note 35. 


73a. Miss—Martin vy, 
Bank, 164 So 896 
Okl—Allen y. Shepherd, 169 P. 1116, 


Inst., 


Boyce, (Tex Civ.App ) 


Firat Nat. 


7 O.J.8. 


Ratification. A party ratifying a contract of em- 
ployment made between the attorney and others is 
himself bound by the terms thereof.79 


Contract for cosis. An agreement is unobjection- 
able which allows the attorney the costs recovered,®0 
or costs plus a reasonable counsel fee.81 


(2) Fraud or Undue Influence 


Contracts Induced by fraud or undue influence on the 
part of the attorney or providing for extortionate charges 
for services will not be enforced. 

The power of the court to reform®? or cancel’ 
contracts between atiorney and client is limited to 
the duty of protecting the latter against the undue 
influence of the former. Accordingly, where the 
parties have come to an agreement touching the 
fees, and it appears that the agreement was arrived 
at after complete disclosure and full consideration, 
and that there was no fraudulent or unfair conduct 
on the part of the attorney, and that, as to the client, 
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the agreement is fair, that agreement ought not to 
be disturbed by the court, but the parties should be 
left where they have placed themselves.24 If any 
fraud or undue influence on the part of the attorney 
induces the contract, however, it will not be en- 
forced,®5 and the same is true where the terms are 
so indefinite as to be susceptible of unconscionable 
advantage on the part of the attorney,5® or where 
such an advantage is discernible in a stipulation 
for compensation in excess of the fair value of the 
services to be performed,®7 


The reasonableness of the contract price for the 
services 1s determinable from the viewpoint of the 
reasonableness when the contract was made, rather 
than the reasonableness for the services actually 
rendered.88 In determining the question, the status 
of the parties, the nature of the controversy, and the 
work involved may be considered ;89 and it is also 
proper to consider the results of the attorney's serv- 
1ces,90 Prima facie the charge will be regarded as 


69 Okl 47—Culver v Diamond, 167 
P. 223, 64 OEL 271. 


Alternative promize 

Where a guardian employing an 
attorney to recover property for mi- 
nors, agreed in the alternative to pay 
the attorney one-quarter of the val- 
ue of the property recovered, or to 
convey an undivided one-quarter in- 
terest 1n such property, the fact that 
the promise to convey was unen- 
forceable does not invalidate prom- 
ise to pay —Berryhill v. Spillers, 232 
P. 376, 105 Okl 255. 


79. Robert v. Goldman, 
299 S‘W. 55. 
Signing subsoription contract 
A property owner signing a sub- 
scription contract, which provided 
for retaining an attorney to prose- 
cute an injunction suit after the at- 
torney had been actually employed, 
thereby ratifies the contract of em- 
ployment and accepts its terms— 
Robert v Goldman, (Mo App) 299 §S 
W 6565 


80. Gotham Music Service v. Den- 
ton & Tiaskins Music Pub Co, 260 
NYS 38312, 287 AppDiv. 78—6 C 
J p 721 note 70, p 785 note 37. 


S31. Zogbaum v Parker, 55 N.Y. 120 
—6 CJ p 735 note 38. 


& Lewis v. Yale, 4 Fla. 418. 


83. Cooley v. Buie, (Tex Com App ) 
291 SW. 876, reversing (Civ App ) 
284 SW. 702. 


Duress 

Where attorney for bankrupt han- 
ding bankruptcy proceeding agreed 
to have exempt property set aside, 
deed to portion thereof secured by 
threat to abandon contest over prop- 
erty held invalid on account of du- 
ress.—Cooley y. Buie, (Tex.Cly.App ) 


(Mo App ) 


284 SW. 702, reversea (Com.App ) 
291 SW. 876 


Znequitable conduct 

“A contract for a fixed compensa- 
lion may be avoided, as between the 
parties, only on allegation and proof 
of inequitable conduct in its procure- 
ment”"—In re Woolfson’s Will, 287 
NYS 12, 158 Mise 928 


eo NJI—Grimm y. Franklin, 140 A 
286, 102 NJ.Hq 198, affirmed (Err 
& App) Grim v. Franklin, 146 A 
914 

N Y —Friedman v. Mindlin, 155 N.Y 
S. 295, 91 Misc 473 


Absence of undue influence 

A contract employing an attorney 
was made after due deliberation be- 
tween parties dealing at arm’s 
length, where, after the attorney 
stated what he would charge for the 
contemplated services, it was sug~ 
gested that the client talk with her 
family and friends and come back 
the next day, and she returned the 
next day and expressed a desire to 
employ the attorney, but stated she 
wanted to talk to two men and did 
see one of them, the other being out 
of town, before the contract was 
signed—White v. Burch, (Tex Civ. 
App ) 33 8 W.(2d) 612. 


In action by client to annul note 
given in payment of an alleged bal- 
ance due for attorney's fees, evidence 
was held sufficient to show that the 
client made a contract by which the 
attorney, for consideration of five 
thousand dollars agreed to defend 
him under an indictment for assault 
with intent to kill, through all pos- 
sible exigencies of the case, with his 
eyes open and was not deceived by 
reason of his ignorance, or by any 
misunderstanding of the circum- 
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stances —Barber v. Jetmore, 227 P. 
523, 111 Or 646. 


83 Barnett v. Gross, 816 P. 153, 91 
Okl. 162—-6 C.J p 1787 note 56 


Duty of fair dealing 

It 18 attorney’s duty to deal fairly 
with his clent in matter of fees.— 
Waugh v. Q. & C. Co., (CCAATL) 16 
EB (2d) 363 
Goncealment of facts 

Contract for attorneys’ fees for 
services in obtaining higher mail 
rates for short line rauroads is void 
and unenforceable, because of fraud 
and concealment of facts notwith- 
standing the attorneys obtamed in- 
crease in rates, where the salaried 
officers of association of short line 
railroads violated their trust by en- 
tering an arrangement among them- 
selves by which some of the officers 
would be employed as attorneys by 
member roads and receive large fees, 
to be divided among the officers, and 
where such facts were concealed 
from member roads and contract for 
attorneys’ fees was entered into pur- 
suant to an arrangement of the offi- 
cers —-Hiast Tennessee & Western 
North Carolina Ry Co. v. Robinson, 
(Tenn App ) 86 S W.(2d) 433. 


&& Planters’ Bank v. Hornberger, 4 
Coldw (Tenn ) 531L 


S87. Bruce's Ex’x v. Bibb’s Hx’sx, 105 
SE 6570, 129 Va. 45—6 C.J. p 787 
note 58 


88. Wright v. Wright, 287 N.W. 896, 
68 SD 612 


89. Blattman v. Gadd, 296 P. 681, 
112 Cal App 76 


90. Grimm v. Franklin, 140 A. 236, 
102 N.J Eq. 198, affirmed (Err & 
App) Grim y. Franklin, 148 A 
914, 
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reasonable ;91 it may be said to be extortionate only 
when it is an oppressive or illegal exaction, and a 
charge made in good faith, in compliance with the 
terms of a contract which is not illegal, cannot be 
said to be extortionate 9° 


If the contract 1s void because unconscionable, it 
cannot be made effective by ratification.9® 


Who may object. Ordinarily, any agreement for 
services, made by the client, cannot be objected 
to on the part of his creditors.®4 


(3) Ilegality 


Contracts of an attorney to render services [In viola- 
tion of a statute or of public policy or good morals are 
not enforceable 


An attorney cannot recover any compensation 
under a contract to render services, where the con- 
tract is in violation of public policy or good morals.95 
In this rule are embraced all contracts expressly pro- 
hibited by statute ;96 contracts for legal services by 
persons not licensed to practice law;®? contracts 
tending to interfere with the proper and unbiased 
discharge of duty on the part of an attorney,®8§ such 
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as contracts which tend to place the attorney in a 
false light before the court by placing him in a 
position inconsistent with the performance of his 
full duty to his client ;99 contracts for lobbying serv- 
ices; contracts to defend a party in case he 1s 1n- 
dicted for a crime, where the attorney instigated the 
commission of the crime ;* contracts to influence un- 
duly the action of public officers in the discharge of 
public duty ;? contracts to collect illegal claims for a 
percentage of the amount recovered,‘ promises on 
the part of the client to pay for advising him how 
to make fraudulent conveyances; and, as shown in- 
fra § 186, provisions that neither the attorney nor 
client can settle the contemplated suit without con- 
sent of the other party. 


A contract leaving the amount of the fee to be fixed 
by a third person or a judge 1s not contrary to public 
policy or good morals, however,’ and neither is a 
contract to render services to an alien not subject to 
compulsory military service, to secure exemption 
therefrom under the war-time Selective Service 
Act,? and, although there 1s authority to the con- 


91. 
Super.) 179 A 6505 


92. Grievance Committee v Hnnis, 
$0 A 767, 84 Conn 694—6 CJ. p 
787 note 59. 


Charges held not unreasonable or 
nmnconsolonable.—Board of Improve- 
ment of Paving Improvement Dust 
No 28 v. Matheney, 76 S.VV (2d) 81, 
189 Ark. 957—Barber v Jetmore, 227 
FP 638, 111 Or 545—Hansel v Nor- 
blad, 151 P. 962, 78 Or 38-6 CJ p 
787 note 60 [a]. 

93. Bilattman v. Gadd, 296 P 681, 

112 CalApp 76. 


Goncealment of facts 

Contract for attorneys’ fees for 
services in obtaming higher maul 
rates for short lane railroads was 
not ratified by the failure of rail- 
z0ads belonging to the association 
of short line railroads to object to 
the employment of attorneys 
promptly after tecelving resolution 
of committee of association whereby 
attorneys were employed or unit 
the attorneys had completed their 
work, where the attorneys, who were 
salaiied officers of the association, 
purposely concealed material facts 
from member railroads, in violation 
of duty to exercise utmost good 
faith 1n imparting material facts to 
members —~—Hast Tennessee & West- 
ern North Carolina Ry Co v Robin- 
son, (TennApp) 86 SW (3d) 433 


9% USsS—Jenkins vy Hinstein, (CC 
Ill) 18 F Cas No 7,265, 3 Biss 128 

Mo —Reed v Mellor, 5 MoApp 667 

Pa—Mumma’'s Appeal, 18 A. 6, 127 
Pa 474 

6 C.J. p 787 note 6L 


Petitions of Warrington, (Del ,95. Cal—Theisen v Keough, 1 P 


(24) 1015, 116 CalApp 868 

Mont —Spaulding v Mallet, 188 P 
877, 67 Mont 818 

Utah —Gillette v Newhouse Realty 
Co, 282 P. 776, 75 Utah 18 

6 CJ. p 787 note 63 


Vitisaton of whole contract 
Although an attorney may in rep- 
resenting lis clent render services 
perfectly legal and proper, yet if 
such services are internungled with 
others that tend to suppress legal in- 
vestigations of crime, or to defeat 
the finding of an indictment by a 
grand jury, the contract for services 
as a whole 1s vitiated —Bradley v 
Gilliam, (Tex Civ App ) 260 8 W. 289 


96. Ludwig v Raydure, 1E7NE 816, 
£5 Qhio App 2938, certiorar: denied 
48 SCt 84 275 US. 645, 72 L.Ed 
418. 


87. Woodward v Prairie O11 & Gas 
Co, 243 P. 940, 116 Okl 166 
But it has been held that a con- 
tract between an attorney and client 
for services, signed by the attorney 
In connection with a law student 
not licensed to praclice, was not 
void—St Louis Southwestern Ry. 
Co v. Terral, 11 SW (3d) 768, 178 
Ark 476 
Acting without License generally see 
supra § 165. ° 


86. Steger v. Hume, 79 S.W 19, 97 
Tex. 324, certified from 79 SW 
19, 38 TexCiv App 401 


98. Guillette v. Newhouse Realty Co, 
282 P 776, 75 Utah 18. 
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Inducomg attorney to aid adversary 
Where a hotel company was sued 
with the elevator manufacturer for 
injuries resulting from the fall of 
an elevator in the hotel, an employ- 
ment contract, whereby the hotel 
company agreed to pay its attorney 
ten per cent of all moneys paid on 
judgments or compromises by the 
elevator company to hotel guests in- 
jured in the elevator accident, with- 
out regard to whether the hotel com- 
pany recovered anything from the 
elevator company or vice versa, is 
void, ag against public policy, espe- 
cially in view of the posaibility, ex- 
pressed by the atiorney, that hotel 
company might ultimately have to 
pay judgments against the elevator 
company —Gullette Vv. Newhouse 
Realty Co, 382 P 776, 75 Utah 13 


1. McBratvuey v Chandler, 22 Kan 
693, 31 AmR 2183—6 CI p 737 
note 64 


2 Tieat v. Jones, 
6 CJ. p 788 note 65 

3 Colo —Mulbgan vy. Smith, 76 P 
1038, 88 Colo 404. 

Tenn—Newman s>y. 
Baxt 638 

6 CJ p 788 note 66. 


4 Delahunty v Canfleld, 108 NYS 
939, 118 App Div. 883—6 CJ p 738 
note 67 


S Dunn v Bradley, 7 Ky Op 282—~ 
Dunn v. Bredley, 6 Ky Op. 241 


G& Fitzgerald v. Eisenhauer, 206 P. 
685, 62 Mont. 583. 


Spaulding v. Lamb1ios, 
565, 68 Mont. 586. 


28 Conn 3884— 


Davenport, 9 


Te 193 P. 


7 CJ.8. 


trary,® an agreement between an attorney and a pri- 
vate person to pay the attorney for assisting the 
district attorney 1n matters pertaining to the prose- 
cution of a criminal case is not illegaL® A contract 
for legal services in connection with a sale and ex- 
change of property to a school board 1s valid, al- 
though part of services performed by the attorney 
‘was in endeavoring to secure the exchange 10 


Prosecuting claims against government. An at- 
torney may lawfully contract to render services in 
prosecuting for a client a claim agaist the govern- 
ment before a commission authorized by statute to 
pass on such claims, or pending in one of the ex- 
ecutive departments of the government, for claim- 
ants in such cases have as much right to the benefit 
of legal counsel as in cases pending before ordinary 
courts.11 Where the attorney is disqual:fied by stat- 
ute, however, to prosecute the claim, he may not re- 
cover for services rendered under such a contract.12 


b. Contracts Made after Relation Established 


Contracts made during the existence of the rela- 


& Rock v. Ekern, 156 NW 197, 162 
Wis 291, LRA1916D 459. 
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tion, although closely scrutinized, will be enforced In the 
absence of fraud or overreaching Contracts for addi- 
tional compensation are ordinarily enforceable only ff 
made without fraud and supported by a valuable con- 
sideration An attorney employed for a fixed salary may 
contiact for a special fee in a special case. An attorney 
employed in one matter may make a_ contract for 
services In other matters. Contracts made after the 
relationship has terminated are enforceable like other 
contracts. 


An attorney is not prohibited from contracting 
with his client respecting his fees,!8 and a contract 
thus made after the commencement of the relation of 
attorney and client is not per se void,!4 but it will, 
by reason of the confidential nature of the relation, 
be closely scrutmized by the courts.15 Such con- 
tracts are often declared to be voidable when they 
would be deemed unobjectionable between parties not 
sustaining the relation of attorney and client,16 but 
the question whether a particular contract 1s void 
depends in each instance on the facts of the case.17 


No undue advantage can be taken of the rela- 
tionship of attorney and client in order to procure 


competency, and making it unlawful made after the wife had called in 
for an officer or employee of the de-/ the attorney and he had immed to set- 


Acquiescence of all parties 

A contract with the complaining 
witness in a prosecution whereby an 
attorney agieed to assist the district 
attorney therein was void as against 
public policy, and the attorney could 
not recover for services tendered 
thereunder on preliminary examina- 
tion of the accused, although the 
court, district attorney, and accused 
acquiesced —Rock v. Hkern, 156 N. 
W. 197, 162 Wis. 291, LRA1916D 
469 


9% Willett v. Schiff, 203 NYS. 900, 
208 App Div 616. 


Subsequent cfical appointment 

A contract employing au attorney 
to assist in a proseculion was not 
void because the attorney was there- 
after appointed deputy prosecutor 
in the case involved—Raimey v La- 
fayette Loan & Trust Co, 172 NE 
128, 92 Ind App 344 


10. Rumbaugh v. Morriss, (Tex Civ 
App) 264 SW. 198 


il. Taylor v. Bemiss, (DC) 110 JU. 
S 42, 3 SCt 441, 28 Ld 64— 
Stanton v. Embry, (DC) 93 US 
548, 28 L. Hd 988—Wrght v. Teb- 
bitts, (D.C.) 91 US. 263, 283 L.Ed 
820. 


1@% Ludwig v. Raydure, 157 NB 
816, 25 Obio App. 2938, certiorari 
denied 48 SCt 84, 275 US 645, 72 
LBd 418 

Former employee of department 
Under 6 USCA. §§ 99, 261 (U.S. 

‘Comp St. §§ 272, 385), authomzing 

the secretary of treasury to require 

attorneys representing claimants be- 
fore the department to show their 


partment within two years after ter- 
minating employment to aid in the 
prosecution of a claim, plaintiffs, em- 
ployed to formulate a plan accepta- 
ble to the internal revenue depart- 
ment by which to measure the de- 
pletion of oil wells, who were not 
enrolled as attorneys in the treasury 
department at the time of entering 
into the contract, and who were 
within two years prior to the em- 
ployment in the employ of the inter- 
nal revenue department as agents, 
inspectors, or clerks, are not entitled 
to recover for services rendered — 
Ludwig v Raydure, 157 NB 816, 
25 Ohio App 293, certiorari: denied 
48 SCt 84, 275 US 645, 72 LEHd 
418. 


13a. Ky—Chreste v. Louisville Ry 
Co,190 SW 49, 167 Ky. 75, LRA. 
1917B 1133 

Or—Kirchof v SBernstein, 181 P. 
746, 92 Or 378. 


14 US—Ruidge v. Healy, (Mo) 251 
EB 798, 164 CCA 32 

Cal—Preston v. Herminghaus, 292 
P 9658, 211 Cal. 1—Thornley v 
Jones, 274 P. 93, 96 CalApp 219 

Okl —Spaulding v. Beidleman, 160 P 
1120, 60 Ok! 1838. 

§ D—McFarland v. Hiltsley, 166 N 
W. 141, 39 SD 618 

Tex —Cooley v. Bure, (Com App) 291 
SW 876, reversing (CivApp) 284 
S.W 702. 

6 CJ. p 735 note 39. 


Consideration 

Contract of woman seeking di- 
vorce from her husband, to pay at- 
torney’s fees in return for services, 
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tle the differences between husband 
and wife, was supported by a con- 
sideration —Boyles v. Leonardo, 224 
P. 115, 66 CalApp 316. 


is. US—Ridge v. Healy, (Mo) 251 
B.. 798, 164 CCA. 82, 

Fla—F. L. Stitt & Co. v. Powell, 114 
So 875, 94 Fla. 550. 

Ky.—Chreste vy. Louisville Ry. Co, 
190 S.W. 49, 167 Ky. 75, LRA 
1917B 1133. 

Nev —Moore v. Rochester Weaver 
Mining Co., 174 P. 1017, 42 Nev. 
164,19 ALR 830. 

N ¥ —Petition of Raymond, 212 N 
YS 6517, 214 App Div. 622, motion 
gianted In re Raymond, 152 N.E 
415, 242 N.Y. 684 

Okl—Spaulding v. Beidleman, 160 P 
1120, 60 Okl 183. 

Or—Kirchoff v. Bernstein, 181 P 
746, 92 Or. 378. 

Tex—Laybourn v Cray & Shiffiet, 
(Cav App) 214 S.W 6280, error re- 
fused. 

W Va —Vance v. Bllison, 85 SE 1776, 
76 W Va. 592. 


16. Chreste v. Louisville Ry Co, 
190 SW 49, 1867 Ky. 15, LRA 
1917B 1123 


17. McFarland v Hiltsley, 166 N.W. 
141, 89 SD. 618 


Bight to retain part of fund 

Written consent of client to reten- 
tion by attorney of one thousand 
eight hundied dollars for services 
and expenses out of thiee thcusand 
five hundred dollars received in com- 
promise of claum in condemnation 
proceeding did not bind the clluent — 
Ryder v. Warren, (Mass) 8 N B (2d) 
231. 
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such a contract ;!8 but where the parties are free to 
contract, their agreement should not be set aside or 
the agreed compensation withheld unless fraud has 
been perpetrated, undue influence exerted, material 
facts affecting the subject matter misrepresented 
or suppressed, or advantage taken of a position of 
confidence and trust to obtain an unconscionable ad- 
vantage over the party,!9 in which case a court of 
equity may grant relief from such oppression,?9 and 
the attorney will be confined to a reasonable charge 
for compensation without regard to the attempted 
fixation of the value of his services ;*! the same prin- 
ciples apply here as in other classes of contracts be- 
tween attorney and client, although they are enforced 
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18 Rodinnson v. Haecker, 162 NH ; Merger of contracts 


498, 248 NY. 480, affirming Marks 
v. Haecker, 227 N.Y¥S. 849, 238 
App Div 710. 


18. Cal.—McNeal v. Foreman, 3 P 
(2a) 688, 117 CalApp 155—In re 
Mallory’s Estate, 278 P 488, 99 Cal 
App %9%6—Boyles v. Leonardo, 224 
P. 115, 65 Cal App. 315—Country- 
man v. California Trona, Co, 170 
P. 1069, 85 CalApp 728 

Tli—Comerford v. Loewenbein, 
TllApp. $21 

La-—McEHlrath vy. Dupuy, 2 La Ann 
520 

N Y —Rodkinson v. Haecker, 162 N 
E. 498, 248 NY. 480, affirming 
Marks v Haecker, 227 NYS 849, 
228 App Div 710 

Okl —Spaulding v. Beidleman, 160 P 
1120, 66 Okl 183 

Or—Kuirchoff v Bernstein, 181 P. 
746, 92 Or 378—Hansel v. Norblad, 
161 P. 962, 78 Or 38 

Tex —Cooley v Buie, (Com App) 291 
SW 8s76, reveraing (CivApp) 284 
SW 702—Laybourn v. Bray & 
Shiffet, (CivApp) 214 SW. 630, 
e1r0or refused 

Wash —Albert v. Munter, 239 P. 210, 
186 Wash 164. 

6CJ p 736 note 40. 

“The rule that, where the relation 
of attorney and client already exists, 
when a contract Is made concerning 
attorney’s fees, the attorney 1s pre- 
cluded from recovering more than 2a 
reasonable sum without regard to 
the attempted fixation of the value 
of such services by the agreement, 
is applicable only in special cases, 
as where special relations of confi- 
dence exist or where the chent had 
no other independent adviser, or 
where the attorney failed to make 
full disclosure or secured assurance 
of compensation greater than was 
previously agreed uypon.—Country- 
man v. California Trona Co, 170 P 
1069, 35 CalApp 728, In re Estate 
of Mallory, 278 P 488, 99 CalApp 
96”—McNeal v. Foreman, 3 P.(2d) 
588, 5684, 117 CalApp 155. 
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A valid contract to issue fully 
paid-up stock as compensation for 
legal services cannot be avoided by 
& prior agreement, since anything 
taking place prior would be merged 
into or changed by the subsequent 
contract.—Dissette v. W. J. Cutler 
Co, 168 NB. 53, 29 Ohio App. 88. 


Failure to read contract 

A. valhd contract to issue fully 
paid-up stock as compensation for 
legal services cannot be avoided by 
@ plea that, although the president 
of the company signed the contract, 
he was unaware of its contents, be- 
cause an able business man cannot 
evade his responsibility by saying 
that he did not read a contract which 
he signed—Diasette v. W J. Cutler 
Co, 163 NE 58, 29 Ohio App 88. 


Coercion by one attorney unknown 
to another attorney of the chent was 
held not to affect the latter attor- 
ney’s rights under the contract— 
Lombard v. Lufkin, 179 N.B. 632, 278 
Mass. 263 


20. Woodcock v. Barrick, 91 SH 
896, 79 WVa. 449—6 C.J. p 786 
note 41. 

a1. NC—Stern & Swift v. Hy- 
men Bros, 109 SE. 79, 182 NC 
422,19 ALR 844 

Okl —Haunstein v. McCalister, 46 P. 
(2d) 552 

6CJ.p 786 note 41. 


a2. Cooley v. Bure, (Tex Com App ) 
291 SW 8:76, reversing (Civ App ) 
284 S.W. 702—6 CJ p 786 note 42 


23. Ark—wNorfieet v. Stewart, 30 8S 
W (2d) 868, 180 Ark. 161. 

Fla—F L Stitt & Co v. Powell, 114 
So. 376, 94 Fla 550. 

Idaho—In re Burns, 40 P (2d) 105, 
55 Idaho 180 

6 CJ. p 787 note 49 


Failure to advise of rights 

Where an attorney was retained 
and paid a fee to appear at a prelim- 
inary trial in a@ criminal case, and, 
while the relation of attorney and 
client existed after preliminary trial, 
a contract was entered into for fur- 
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7 O.d.8. 


with a less degree of strictness *4 


Contracts for additonal compensation. The rule 
holding a person in a fiduciary capacity to the strict- 
est accountability applies to agreements for increas- 
ed compensation after the confidential relationsiip 
1s commenced ;22 and although it has been held that 
a contract of employment between attorney and 
client 1s not mnvalidated by the mere fact that the 
amount which the attorney was to receive was 1n- 
creased by agreement after partial performance by 
the attorney,“4 where no additional services by the 
attorney are contemplated, such an agreement 1s, 1n 
the absence of peculiar facts, ordinarily held with- 
out consideration and invalid,*5 especially where 


ther compensation for services to be 
rendered in the case, such contract 
was absolutely void, where the at- 
torney did not advise the client of 
his rights in relation to contracting 
with one already his attorney —Ritz 
v. Carpenter, 178 N.W. 877, 48 SD. 
236,19 ALR 840. 


24. Minn.—Anker vy. Chicago Great 
Western Ry. Co, 174 N.W. 841, 
144 Minn. 216. 

Nev.—-Moore v. Rochester Weaver 
Mining Co, 174 P 1017, 42 Nev. 
164, 19 AL.R. 830. 

ND—Moran vy. Simpson, 173 
769, 42 N.D. 576 


25. Ark—Norfleet v. Stewart, 20 8. 
W.(2d) 868, 180 Ark. 161. 

Fla—F. L. Stitt & Co. v. Powell, 114 
So. 875, 94 Fla. 550 

Neb-—-Thurston v. Travelers’ Ins. 
Co, 258 NW. 66, 128 Neb. 141. 

N 'Y¥—Petition of Raymond, 213 N. 
YS 677, 214 App Div. 623, motien 
granted In re Raymond, 153 N.E. 
415, 242 N'Y. 534. 

NC—Stern & Swift v. Hyman Eros, 
109 SH. 79, 188 NC 422, 19 AIL.R. 
§44 

Or—Muir v Morris, 154 P. 117, 8¢ 
Or 378, rehearing denied 157 P. 
7865, 80 Or 378. 

Tex —Coon v. Ewing, (Civ.App.) 275 
Sw 481 

6 CJ p 787 note 50 


Peouliar facts justifying 

Attorney misled and induced to ac- 
cept stated fee by representation, 
recklessly made without knowledge 
of facts, or mistakenly made as 
opinion, by clicnt’s leading attorney, 
that there was no real controversy 
over the fact that a much greater 
part of the value claimed by plain- 
tiffs in the action against client to 
try title to o1l land and recover the 
value of o11 extracted therefrom was 
in adjoining survey, is entitled to 
recover additional compensation for 
assisting in the defense, under & 
contract made on the eve of trial, if 
reasonable, just, and fair to the cli- 
ent, no undue advantage was taken 
of him, and he was fully advised by 


N.W. 


7 C.J.S. 


an attempt is made to cover an expense account, 
including fictitious items.26 To uphold such an 
agreement the best of reasons are required,27 and 
in a proper case a court of equity will interfere to 
prevent the enforcement of the contract.?8 


A contract may be abrogated by mutual consent 
while the employment continues, and a new con- 
tract may be made whereby the rights, duties, and 
obligations of the parties are mutually changed, 
and the rights of the parties are controlled thereby 
1f the new contract 1s supported by a valuable con- 
sideration®® and there 1s no fraud perpetrated or un- 
due influence exercised by the attorney ;29 but unless 
new duties are assumed by the counsel, and the client 
secures additional advantages and fully understands 
his rights under the original agreement as well as 
under the new contract, it is not binding upon him.81 
The rule requiring close scrutiny does not apply, how- 
ever, where the attorney contracting for additional 
compensation 1s not dealing with the client but with 
another attorney of the client having no personal in- 
terest in the increased compensation.®2 
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After a contract for extra services has been exe- 
cuted and the services rendered, the contract will 
stand according to its terms whether supported by 
a consideration or not.88 


Effect of statutory provisions. In some states stat- 
utes have been passed especially authorizing con- 
tracts between a client and his attorney as to fees; 
and under these statutes the contract will be up- 
held when it appears to be fair and honest.84 Such 
statutes are held to confer upon the parties the 
right to change the terms of an existing contract by 
mutual agreement or to abrogate the contract en- 
tirely and make a new one,°5 and if the modifica- 
tion be free from fraud or unfairness 1t is not void 
and the courts are bound to respect 1f.26 In view 
of the fiduciary relation between the parties, how- 
ever, a court of equity may inquire into the good 
faith of a written agreement between them for com- 
pensation, notwithstanding such a statute;87 but 
the amount contracted for will not be reviewed by 
the court unless it is so excessive as to evince a 
purpose on the part of the attorney to obtain an 


the leading attorney and fully un- 
derstood his rights in making it, al- 
though the jury found that the lead- 
ing attorney did not make such false 
representation as a fact—-Coon v 
Hwing, (TexCiv App) 275 SW 481 


26. Mares’ Case, 7 Pa Dist 297 


@7. Moore v. Rochester Weaver 
Mining Co, 174 P. 1017, 42 Nev 
164,19 ALR 830 


o6. Vance v. Hilison, 85 S.E. 776, 76 
W.Va 5692 


20. SD—McFariand vy. Hiltsley, 166 
NW 141,39 SD 618 

Tex—Cooley v. Buie, (Com App) 
291 SW 876, reversing (Civ App ) 
284 SW 702 


Services not contemplated 

(1) Reasonable, just, and fair 
agreement, understandingly made by 
chent, with advice and consent of 
his leading attorney, to pay addition- 
al compensation for services of an- 
other attorney theretofore employed 
to assist in defense of the suit, in- 
volving difficulties and burdens 
much greater and more onerous than 
contemplated at time of original con- 
tract of employment, is supported by 
sufficient legal consideration —Coon 
ie Ewing, (TexCiv.App) 276 S.W. 
481 


(2) Where agreement between at- 
torneys and husband in divorce ac- 
tion contemplated only nominal serv- 
ices, subsequent agreement between 
husband’s father and attorneys on 
discovering new facts requiring ad- 
ditional services, providing for addi- 
tional compensation and father’s be- 
coming primariy lable, held sup- 


ported by valid consideration —Lee 
v. Gump, (Cal.App) 68 P (2d) 941. 
Changing basis of compuiation 
Where attorneys agreed on a sum 
certain in a divorce action, and such 
other allowances as the court should 
allow, and prior to tral returned 
what had been paid and agreed to 
take a sum contingent on the amount 
obtained in a property settlement, 
such agreement was not an altera- 
tion of the old contract, but was en- 
tered into after a mutual abandon- 
ment of the old, and is supported 
by a valuable consideration because 
if a property settlement is entered 
into, there are no more allowances 
allowed by the court—McF'arland v 
Hiltsley, 166 NW 141, 39 SD 618 


30. Coon v Ewing, (Tex Civ App ) 
275 SW 481—Laybourn v Bray & 
Shiffet, (TexCivApyp) 3214 SW 
630, error refused. 


Bxpressions of opinions by attor- 
neys as to probability of judgment 
sccured by them being reversed on 
appeal, even if mistaken, are not or- 
dinarily such false representations 
as will entitle the client to avoid 
for fraud a contract for increased 
compensation based thereon —Lay- 
bourne v Bray & Shiflett, (Tex Civ 
App ) 190 SW. 1159 


31. Cooley v. Buse, (Tex Com App ) 
291 SW. 876, reversing (Civ.App.) 
284 SW. 702—6 CJ. p 737 note 62. 


Asvuming new duties 

Where a written agreement be- 
tween attorney and client provided 
for a fee contingent upon the out- 
come of the action, but contained no 
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provision that he should prosecute 
an appeal, a further oral agreement 
to prosecute the appeal on the basis 
of quantum meruit, was vald—In 
re Wise, 158 N.YS 798, 172 App Div. 
491, 


a2. Boyle v. Waters, 178 N.W. 619, 
206 Mich. 516 


3&3 Gorrell v. Payson, 48 NH. 483, 
170 Ill 218, reversing on other 
grounds 68 IllApp 641 


3& De Yulo v. Brownell, 215 P. 
5676, 107 Or 651-6 CJ. p 736 note 
46 


3& Mich—HEHriksson v. Boyum, 184 
N.W 961, 150 Minn. 193. 

N.D—Moran v Simpson, 173 N.W. 
769, 42 ND 676. 


38 Erifsson v Boyum, 184 N.W. 
961, 160 Minn. 192 


Amount of compensation and deter- 
mination 

A contract between attorney and 
client entered into during the exfst- 
ence of the relation, changing a pri- 
or agreement for attorney’s compen- 
sation at a stipulated amount to one 
for reasonable value of services ren- 
dered, is not void, in the absence of 
fraud; nor 18 2a stipulation in the 
contract to submit the question of 
the value of the attorney's services 
to the court at the conclusion of the 
action which the attorney was re- 
tained to bring for the client —Hrik- 
sson v. Boyum, 184 NW. 961, 160 
Minn 192. 


Ss7. Ransom v. Ransom, 183 NYS. 
178, 147 AppDiv 835, reversing 
127 N.Y.8. 1027, 70 Mise. 30. 
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undue advantage of the client.38 


Employment in other maiters. Employment in one 
suit does not deprive an attorney, while it is pend- 
ing, of the right to make a contract for compensa- 
tion for services in another, or for any other pro- 
fessional business with the same client39 It 18 
proper for an attorney to contract with a corpora- 
tion for a special fee in a special case, although he 
is employed by the same corporation for a fixed 
salary.49 


After the rclaiionship has terminaicd, the parties 
deal at arm’s length! and the client 1s liable on any 
agreement as to compensation which may then be 
made by the parties ;*2 nor will equity interfere with 
any valid agreements made after the litigation is over 
and the relation is at an end.43 
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3 182. —— Construction and Operaiion 


a. Construction in general 
b. Operation and effect 
ce. What law governs 


a. Construction in General 


General rules apply in construing contracts for com- 
pensation of an attorney. 

The construction of special contracts between at- 
torneys and their clients as to compensation 1s to be 
governed by the usual rules relating to the construc- 
tion of agreements generally, regard always being 
had to the character of the relation between the par- 
ties,£4 and the context of the agreement and the 
surrounding facts and circumstances may be con- 
sidered in determining the meaning of terms used 


38 In re Fitzsimons, 66 NE 664, 
174 N.Y. 15, 383—6 C.J p 736 note 
48 


32& Eidd v Williams, 31 So 4658, 
182 Ala 140, 56 L. R.A. 878—Lecatt 
v. Sallee, 3 Port (Ala.) 115, 29 Am 
D. 349 


Defending claim of illegitimate off. 


sprig 

Attorney who after agreeing to 
act without pay for executors of the 
succession of his deceased brother- 
in-law informed executors that he 
could not represent them in defense 
of claim against estate by alleged 
legitimate offspring of deceased, 
without fee, held entitled to fee on 
quantum meruit basis for services 
rendered estate in defeating such 
claim —Succession of Marinom, 169 
So 562, 186 La 627. 


Suit between same parties 

Where suit which attorney had 
agreed to prosecute for his client 
who was plaintiff therein was aban- 
doned by mutual agreement, the at- 
torney was not required to defend 
the client in an action brought 
against him by the adverse party, and 
@ contract to so do for a stipulat- 
ed fee was based on a good consid- 
eration—Laybourn v. Bray & Shif- 
fict, (ex Civ App ) 314 SW 630, er- 
ror refused 


@. Bartlett v Odd Fellows’ Sav 
Bank, 21 P. 743, 79 Cal 218, 12 
AmSR 189 


41. Bonelli v Conrad, 37 P.(2a) 187, 
1 Cal App (2d) 680 


42. Dennis v Cowan, 292 P. 659, 109 
CalApp 248 


After settlement of litigation 
Agreement of attorneys with cli- 
ent for whom attorneys had been 
working under contract on contin- 
gent basis, made after settlement of 
litigation instituted by the attor- 
neys, which brought forward and re- 
stated the original agreement of the 


parties and contained additional pro- 
visions was held sufficiently support- 
ed by consideration, under the facts. 
—Hynd v Sandler, (Tex Civ.App ) 95 
SW (2d) 165, error dimissed 
Discharge by client 

Client discharging attorney was li- 
able on an agreement entered into 
at such time to pay for services ren- 
dered in lieu of compensation under 
original employment—Dennis __v. 
Cowan, 292 P. 659, 109 CalApp. 248 


Bemstatement of contract 

Where one of the attorneys who 
entered upon a contract of employ- 
ment for a specified fee withdrew 
from the agreement, it was competent 
for the parties to reinstate the con- 
tract, and, having done so, it again 
became obligatory upon all the per- 
ties—Roche v. Madar, 175 P 814, 
104 Wash 21, affirmed 181 P 857, 
104 Wash. 21. 


42, Ellis v Poindexter, 137 SB 595, 
198 NC 665—6 CJ p 786 note 48. 


“4 US—Mayneard v Reynolds, 
(Mo) 251 F. 784, 164 CC A. 18, cer- 
tiorari denied 89 S Ct. 19, 248 US. 
578, 68 L.Hd 4329 

Cal——Tracy v. Ringole, 262 P. 78, 87 
Calapp 549 

Idaho—Federal Land Bank of Spo- 
Kane v BDibott, 281 P. 878, 48 Ida- 
ho 263 

Il—Lyon v. Oliver, 227 IllApp 6511, 
reversed on other giounds 147 N33 
251, $16 Til 292 

Or—Duniway v Hadley, 178 P 942, 
91 Or 343 

6 CJ. p 738 note 76 


Particular provisions construed 

(I) Agreement by a bank to pay 
plaintiff atlorney’s fees for foreclo- 
sure against a third party, if the 
bank collected the full amount on 
foreclosure —People’s Sav. Bank v. 
Marrs, (Tex Civ App) 206 SW. 847. 

(2) Agreement to pay attorney's 
expenses in recovering client’, sepa- 
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rate estate and dower and alimony 
—Hoskins v. Adkins, 41 8S W.(3d) 
7538, 184 Ark 124 


(3) Provision for payment of at- 
torney on date action was “settled” 
~—Setzer v. Moore, 260 P. 550, 202 
Cal. 338, 565 ALR. 428. 


(4) Provision that consultant 
counsel’s name should appear of rec- 
ord and on the brief —McGovern v 
Ett, 62 App DC. 38, 64 F (2d) 1656, 
certiorari denied 54 SCt. 54, 390 U 
S. 687, 78 LEd 654. 


(6) Contract of employment con- 
veying land to attorneys for services 
“rendered and to be rendered” was 
held conveyance of present interest, 
not executory contract—Terry v 
Baskin, (Tex.CivApp) 27 SW (2a) 
857, reversed (ComApp) 44 SW 
(2d) 939, 78 ALR. 1067, motion de- 
nied 46 SW (2d) 290, 78 ALR 1067 


(6) Recital in contract of employ- 
ment conveying land to attorneys 
for services “rendered and to be ren- 
dered” was covenant, not condition, 
future breach being ground for only 
partial avoldance—Terry v. Baskin, 
supra. 

(7) The words “perpetual right” 
in attorney’s contract for compensa- 
tion for securing permit from the 
department of the interior to flood 
certain acreage——Crane v Washing- 
ton Water Power Co., 165 P. 892, 97 
Wash 7. 


Term of employment 

(1) Under letter to attorney stat- 
ing he had been employed for year 
at annual salary specified, the attor- 
ney was employed by ycar—Poe v 
Walker, 37 SW.(2d) 866, 183 Ark. 
659. 


(2) A contract of “permanent” 
employment between o1l company 
and attorneys, as long as the compa- 
ny operated in two states and the 
services of attorney were salisfac- 
tory, meant employment as long as 


7 C.J.S. 


which have not acquired a well defined meaning 45 
A subsequent contract, which embraces the entire 
subject matter of a prior one being the last act of 
the parties, will be presumed to contain and ex- 


press the true meaning. 


the company should be in business 
in those states, 1f services were sat- 
isfactory —Roxana Petroleum Co of 
Oklahoma v. Rice, 235 P. 502, 109 
Okl. 161. 


(3) The words “final completion,” 
in @ resolution appearing in the rec- 
ord book of a drainage district, “It 
was moved and seconded that 8 be 
retained as counsel for the drainage 
district until its final completion, in- 
cluding such litigation as may 
arise,” referred to the district, and 
not to the drainage system, and the 
attorney was entitled to his compen- 
gation where he brought about the 
oiganization of the district and 
brought action to confirm the pro- 
ceeding and obtained a decree to that 
effect—San Luis Valley Drainage 
Dist No. 1 v. Stanley, 189 P. 8565, 
68 Colo. 393. 


(4) Where a corporation employed 
an attorney to defend all actions 
against it for a specified retainer for 
each case aud specified compensation 
for each day that he was actually 
engaged in trying cases, and for 
every appeal to the supreme court, 
the coniract was to handle ail lti- 
gation that might ar.se, and was not 
an individual contract ag to each ac- 
tion, and since the original contract 
fixed no period of service, the corpo- 
ration had the right to discharge the 
attorney at any time, and a resolu- 
tion of the board of trustees of the 
corporation, which continued the em- 
ployment of the attorney on all cas- 
es pending on or before a certain 
date, did not operate as a new con- 
tract, where the effect of the resolu- 
tion was simply to continue the em- 
ployment of the attorncy under the 
terms fixed by the original contzact 
—Sachs v. Mutual Union Ins. Co, 
218 P. 209, 126 Wash 818 


@ntire or diviaible contract 

(1) A contract of employment as 
attorney to render all legal advice 
to client, represent her in matters 
“now or hereafter’’ pending in state 
courts, and render all legal services 
reasonably required by her during 
four-year period for “retaimer fee” 
of stated monthly sum and percent- 
age of client’s net earnings as ac- 
tress, 18 an entire contract and not 
@ divisible or apportiorable one— 
Lessing v. Gibbons, (CaLApp) 45 P. 
(2d) 258. 


(2) A contract whereby defendant 
agreed to pay plaintiff, as attorney 
at law, one thousand dollars for 
services rendered by him in the pros- 
ecution of an action, as authorized 
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While, in construing contracts between attorneys 
and clients concerning compensation in which there 
is any ambiguity, it 1s the general rule to adopt such 
construction as 1s most favorable to the client*? 


and to resolve doubts against the attorney,4® this 


by a court order, on behalf of a 
minor who was defendant’s brother, 
to determine a railway company’s 
water rights on a certain ranch in 
which the minor and defendant each 
owned parcels of land, the contract 
reading, “I am interested with said 
minor in plocuring a judgment de- 
termining the mghts aforesaid,’ is 
an entire contract requiring full per- 
formance and a prosecution of the 
action to judgment by plaintff.— 
Boardman v Christin, 224 P. 97, 65 
CaLApp 418 


Joint contract 

Where a client omginally employ- 
ed one attorney, who with the cli- 
ent’s consent employed another, but 
after decision to appeal from an un- 
satisfactory judgment, a new con- 
tract was made whereby the client 
agreed to pay the two attorneys five 
thousand dollars from the proceeds 
if judgment was obtained for the 
full amount sued for, and a pio rata 
fee if the judgment was cut down, 
the contract between the client and 
the two attorneys was a joint con- 
tract —Lake v. Wilson, 36 S W (2d) 
597, 188 Aik 180, Id, 38 SW (24) 
26, 188 Ark 180. 


Severable contract 

Under an agreement providing 
that each attorney employed was to 
receive a certain retainer and that 
on modification or reversal of a de- 
cree each was to be allowed reason- 
able compensation for his services, 
the rights of the attorneys employ- 
ed were severable—McGraw v Lake 
Tp, 258 NW 207, 266 Mich 388. 


Bight to ix amount 

Where a letter from the attorney 
to the client with roferonce to a 
contract stipulates a basis upon 
which the contract 1s to be made and 
provides, “I shall be in coniercnce 
in Washington next Tuesday and 
will straighten out the matter of fee 
to your entire satisfacton JI am 
sure you will find me fair in the 
matter”’—the quoted clause is not to 
be used alone but is to be consirued 
with other parts of the correspond- 
ence, and the agreement arrived at 
from a consideration of the whole, 
and, so consideied, the correspond- 
ence in this case does not authorize 
the chent to whom the correspond- 
ence 18 addressed, alone to fix the 
amount of the fee—Barry v. Gulf- 
port Building & Loan Agss’n, 128 So 
569, 158 Miss 1638 


conveyance 
Plaintiffs, attorneys, at Valdez, on 
January 12, 1911, agreed with de- 
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fendants to act for the.n in pending 
litigation in consideiation for 7% 
per cent interest in ccrtain mining 
claims Defendants agrced to deed 
to plaintitfs their interest as soon as 
the case was decided, “and in case 
the sald parties of the first part are 
unable to or refuge to execute said 
deed as above, then and in that case 
this instrument shall be understood 
to be, and it 1s hereby agreed to be, 
& conveyance, and the sald parties 
of the first part hereby give and 
grant unto the said parties of the 
second part, their heirs, executors, 
administrators, and essigns, the said 
undivided seven and one-half one- 
hundredths interest in and to the 
said above-described lode miming 
claims” Defendants failed and re- 
fused to perform, and on suit by 
plaintiffs, the agreement was held to 
be a contract for attorney’s fees— 
Donohoe v. Tjyosevig, 6 Alaska 139. 


45. Cal—Setzer v. Moore, 260 P. 
560, 302 Cal. 838, 55 ALR. 428 
Mo—Mecartney v. Guardian Trust 
Co, 202 SW. 1181, 274 Mo. 224 


46. Brown v. Curtia, 82 NW. 9465, 
111 Iowa 65432. 


47. US—Wauth v Q & CG. Co, (C. 
CAT) 16 F (3d) 363. 

Cal—Jackson v. Campbell, 8 P (2d) 
845, 215 Cal 103—Muiller v Wing, 
50 P (2d) 470, 9 Cal App (2d) 483— 
Boardman v Christin, 284 P 97, 65 
CalApp 413. 

Neb—Falloon v Milca, 170 NW 191, 
102 Neh 843 

NY¥—Newcomb v. Whitehouse, 
NYS 249 

6 CJ p 739 note 7T. 


48. US—Vans Agnew v Fort Myers 
Drainage Diet, (CCAFila) 69 F 
(2d) 244, certiorarl demied 64 8 
Ct 776, 293 U.S 643, 78 LDd 1494 

Cal —Hollingsvorth v. Lewis, 269 P. 
709, 98 CalApp 6526 

N ¥—In re Howell, 109 NE 6572, 215 
NY 466, AnnCaz19i7A 6387, re 
veraing 150 NYS 1090, 166 App 
Div 894—Petition of Rerniond, 212 
NYS 577, 214 App Div 422 motion 
granted In re Raymond, 152 NB 
415, 248 NY 534. 

6 CJ. p 789 note 77 [a]. 


After establishment of relation 

A contract for compensation of an 
attorney, made aftor the relation of 
attorney and cliont was established, 
will be construed most strongly 
against the attorney—lidge  v. 
Healy, (Mo.) 251 F. 798, 164 CCGA. 
82—-Preston v. Herminghaus, 292 P, 
963, 211 Cal 1 


162 
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rule may not be invoked ta perpetrate a palpable in- 
justice*® or to frustrate the obvious intent of the 
parties,59 nor does 1t call for a construction of such 
contract beyond the express covenants of the par- 
ties.51 


A contract providing that the compensation shall 
not exceed certain limits leaves the amount to be 
determined on a quantum meruit within such I1m- 
its ;52 but a mere estimate of the lawyer as to what 
the amount his fee in a protracted litigation would be 
does not limit him to the amount named.53 


Construciion by parites. Where the parties to 
such a contract have placed a particular interpreta- 
tion upon it, this will generally be adopted.54 


b. Operation and Effect 
(1) In general 
(2) As to extra compensation 


(1) In General 


Both attorney and cellent are bound by a valid exist- 
Ing agreement fixing the amount of the attorney’s com- 
pensation. Where the contract leaves the compensation 
to be fixed by the client or a third person, in the ab- 


49. Pinto v Seely, 185 P 48, 22 Cal 


ATTOENEY AND CLIENT 


T OJ.S. 


sence of bad falth no more than the amount fixed is re- 
coverable. 


An attorney is bound by his contracts exactly as 
any other person,55 and, so long as he observes good 
faith, he will hkewise be protected in his contractual 
rights.56 Accordingly, where there 1s a valid agree- 
ment fixing the compensation, that alone fixes the 
rights of the parties and the rate of compensation 
which the attorney 1s entitled to receive for services 
rendered regardless of the value of such services,57 
the court 1s not concerned with the reasonableness 
of the fees ,58 the attorney in such case is entitled 
to recover the amount agreed on.59 If the creditor 
and attorney agree in advance upon the attorney’s 
fee, such, if not excessive, is the measure of fee 
chargeable against the debtor, notwithstanding the 
contract out of which the debt arose stipulated a 
specific amount as a reasonable attorney’s fee, since 
such contract is one of indemnity merely, to pro- 
tect the creditor against attorney’s fees to amount 
stipulated 69 


On the other hand, the attorney is limited to the 
amount stated 1n his contract,61 even though he 


Or—Duniway vy. Hadley, 178 P, 943,] NY¥—Friedman v. Mindlin, 165 N Y 


App. 818—6 CJ p 739 note 78 
80. Preston v. Herminghaus, 292 P 
958, 211 Cal 1. 


B51. Pinto v. Seely, 135 P. 48, 23 Cal 
App. 318. 


52. Russell v, Young, (Ohio) 94 F. 
45, 86 C.CA. 71—6 CJ. p 789 note 
81, 

83. Mecartney v Guardian Trust 
Co, 202 SW. 1181, 274 Mo 224, 


8&4. Colo—Chare v. Collins, 225 P. 
255, 75 Colo 156. 

La—Liverman v. Hungerbeeler, 100 
So 425, 156 La. 279. 

Minn —O’Brien v Liberty Mining Ca., 
204 NW 635, 164 Minn 188. 

Ohio —Trustees of Southern Ry. v. 
Porter, 12 Ohio NP(NS) 353. 

Okl—Board of Education of Okla- 
homa City v. Thurman, 247 P. 996, 
121 Okl 108. 

6 C.J. p 739 note 80. 


Written receipts given by the at- 
torney for clicnt’s payments, al- 
though not new contracts, are prop- 
erly considered in determining the 
terms of a supplemental oral agree- 
ment as to time for payment —Wil- 
llaams v Bevis, 378 P 193, 162 Wash. 
469, followed in 2798 P. 1119, 162 
Wash. 701. 


55. Alaska —Grigsby v. Dickinson, 7 
Alaska 457 

Cal— Preston v. Herminghaus, 292 
P. 953, 211 CaL L 

Neb —Thurston vy. Travelers’ 
Co., 258 N.W. 66, 128 Neb. 141, 


91 Or. 343. 

Wash—lIn re Sachs, 218 P. 209, 126 
Wash. 348 

6CJ p 788 note 72. 

66. Friedman v. Mindlin, 1656 N Y.8S 
295, 91 Miso 473. 


57. NY.—In re Carney, 158 NY.S 
685, 98 Misc 600. 

Tex.—Saunders v. Guinn, (Civ App ) 
1 S.W (2d) 363. 


Conclusiveness of agreement 

Where one employs an attorney 
and makes an express valid contract, 
stipulating for the compensation 
which the attorney 1s to receive for 
hig services, such contract is gener- 
ally speaking conclusive as to the 
amount of such compensation.— 
Dolph v. Speckart, 186 P, 82, 94 Or. 
5560—White v Burch, (Tex Civ.App ) 
33 S.W.(2d) 613. 


58. Iowa—dAyers v. Brown, 196 N. 
W. 1002, 197 Iowa 1151 

Ky.—Sharp v. Culton, 89 8S.W.(2d) 
869, 268 Ky 84 

Mich.—Burnett v. King, 248 N.W. 
540, 268 Mich. 38 

§$.D—Wright v. Wright, 237 N.W. 
896, 58 SD. 612. 


Agreement to offset claims 

Where chent agreed that claim for 
amount deposited with attorney 
would be offset by claim for attor- 
ney’s fee, the client could not raise 
question whether the fee charged was 
exorbitant—-Thomas v. Aimstrong, 
(La App ) 146 So. 795. 


Ina.| 58. N J.—Creditors’ Holding Co. v 


Perking, 130 A. 279, 98 NJEq. 11 
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S 295, 91 Mise. 473. 


60. Hamulton v. Burgess, (Ala) 170 
So 848, reversing (App) 170 So 
346. 


61. Ark—Terral v. Poe, 79 SW (2d) 
69, 190 Ark 846—Townsend v Wa- 
ter and Sewer Improvement Dist 
No 1 of Gurdon, 25 SW (2d) 755, 
181 Ark 324, 

Fla —Beruch v. Giblin, 164 So 831 

Idaho—In re Burns, 40 P.(2d) 105, 
565 Idaho 190 

Ky —Boyd County v. Cisco, 35 SW 
(24) 849, 287 Ky. 584 

La—Bullis v Town of Jackson, 
(App ) 162 So. 82, setting aside 157 
So 780 

Neb —Thurston v. Travelers’ Ins. Co, 
258 N.W. 66, 128 Neb 141. 

Ohio —Trustees of Southern Ry. V. 
Porter, 12 Ohio NP.(N.S ) 863. 

8.D—Wright v. Wright, 287 N.W. 
896, 68 SD. 612 

Tex—Smith v. Thsmpson, (Civ App.) 
238 SW 876, reversed on other 
grounds Thompson v. Smith, (Com. 
App) 248 SW. 1070. 

6 CJ. p 747 note 94, 


Quantum meruit not recoverable 

An attorney at law, who makes & 
contract with his chent for a stipu- 
lated amount as his fee for attending 
to a litigation, cannot afterwards re- 
cover on a quantum meruit, but can 
only claim such sum as he ig entitled 
to under the contract with the client 
—Walker v. Bietry, 24 La.Ann. 849— 
Mehn v Fritz, 243 N.W. 400, 186 
Minn. 879. 
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agrees to act for an inadequate amount,®? or for no 
fee at all,68 unless such agreement is made under a 
mistake of fact,64 or unless payment in accordance 
with the agreement 1s rendered impossible by an act 
of the client and a third person.65 


Compensation to be fixed by client or third person. 
The parties are bound by a contract which leaves 
the right to fix the compensation to the client®6 or 
to a third person,§7 and while such provisions are 
held not to confer plenary power, but only the pow- 
er to fix a reasonable fee in good faith,68 mn the ab- 
sence of bad faith no more than the amount so fixed 
can be recovered.6® Where the contract leaves the 
fee to the determination of the client, he must put 2 
reasonable value on the services and must exercise 
his right at the completion of the services or at least 
when called upon to do so and on his failure to fix 
the amount, the attorney may recover the reasonable 
value of the services.79 A statement while making 
payment that it was subject to settlement of any dif- 
ferences in regard to the fees is not a surrender of the 
right to make the final decision in the matters.72 


Superseded contract. A contract superseded by a 
subsequent contract covering the same subject mat- 
ter 1s no longer binding on the parties.72 


Court 
Where attorney 
services to client 


@2. Idaho—In re Burns, 40 P (2d) 
105, 55 Idaho 190 
Neb—Thurston v ‘Travelers’ Ins. 
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Voidable agreements. The parties are not bound 
by the amount stipulated as attorney’s fees in a void- 
able contract.78 


Allowance paid by adverse poriy. An attorney’s 
contract of employment, limiting him to a certain sum 
to be paid proportionately by his clients, does not pro- 
hibit him from receiving in addition, in conformity 
with an understanding between attorney and clients, 
the allowance made in litigation which is paid by 
the adverse party.74 


(2) As to Extra Compensation 


The right to extra compensation may be controlled 
by the agreement. No extra compensation is ordinarily 
recoverable for services incidental to the proper conduct 
of the specific legal matters Intrusted to the attorney. 
While an attorney may be entitled to extra compensa- 
tion for services not contemplated as probable or neces- 
sary at the time of making the agreement, In doubt- 
ful cases such services are usually held within the con- 
tract 


Whether an attorney may charge any extra com- 
pensation for his services is dependent upon the fact 
as to whether or not the agreement measured the 
whole amount, for the whole service, that he was 
entitled to receive.75 


Incidental services. An agreement by which an at- 


ed to agree on the contract for such 
matter, but were unable to do so— 
John Griffiths & Son Co. v. U. S, (GC. 
CAI) 72 F (3d) 466 


agreed to render 
for compensation 


Co, 258 NW 66, 128 Neb 141 
6CJ p 738 note 78 


63. Nance v Pace, (NC) 179 SH 
890—6 CJ. p 738 note 74. 


@&% Pickett v Gore, (Tenn Ch App ) 
58 Sw. 402—6 CJ p 738 note 75 


65. Union Central Lite Ins Co v. 
Wilson, 161 SH 237, 157 Va. 454 


rayment out of procceds of sale 

Where the attorney and client con- 
template that the attorney’s fees 
shall be paid out of the proceeds of 
a sale, but the client and a third per- 
gon render that impossible by aban- 
doning the sale, the clicnt 1a lable 
for the reasonable value of the serv- 
ices rendered by the attorney —Un- 
zon Cential Life Ins Co. vy. Wilson, 
161 SE 287, 157 Va 4654 


68. Pattrson v Chicago & North- 
western Ry Co, 254 DLApp. 398— 
6 CJ p 739 note 82 


67. Fitzgerald v Fhsenhauer, 206 P. 
685, 62 Mont. 682 


Comptroller of the currency 

An agreement that the decision of 
the comptroller of the currency 
would be final regarding fees of at- 
torney employed by national bank 
receiver 1s binding upon the attorney 
in the absence of fraud or bad faith. 
—Crichlow v Doepke, (CC.A Fla.) 56 
#.(2d) 599 


¢CIS.—67 


to be fixed by the court in a case in 
which services were rendered, the 
attorney was bound by amount fixed 
by court in that case, even though 
the amount so fixed was inadequate. 
—Thurston v Travelers’ Ins Co, 258 
NW 66, 128 Neb 141. 


68 Foster v. Young, 156 P. 476, 172 
Cal 317. 

69. US—Crichlow v Doepke, (C.C. 
AFla) 56 (2d) 599 

Tll—Patiszon v Chicago & North- 
western Ry Co, 254 IllApp 398. 

Neb.—Thursaton wv Travelers’ Ins. 
Co, 258 NW. 66, 128 Neb. 141L 

Ohio —Trustees of Southern Ry v. 
Porter, 12 Oho NP(NS) 363. 

6CJ p 789 note 82. 


7O. Nave v. Taugher, 198 P, 508, 49 
CalApp 308 


7L. Crichlow v. Doepke, (CC A.F la ) 

66 (3d) 599. 
72. Woodward v. Prairie O1l & Gas 

Co, 248 P 940, 116 Okl 166. 
Settlement agreement 

Where a settlement agreement pro- 
vided that in the absence of a wrii- 
ten contract therefor, the attorney 
should render no further services, ex- 
cept in specified matters then pend- 
ing, the attorney could not recover 
for services in matter then pending, 
but not specified in the contract, on 
the ground of inadvertent omission, 
where the parties thereafter attempt- 
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73. Bruce’s Dx’x v. Bibb’s HMx’x, 105 
SH 570, 129 Va 45 


Bond for fees, excessive 

Where 1n an action by a clent’s 
executrix against ane attorney's 
executrix to set aside a bond which 
must be hald voidable because in ex- 
cess of the reasonable value of attor- 
ney’s servicos shown, equity and 
good conscience require that the at- 
torney’s estate should have a sub- 
stantial recovery for retainer and 
services, the court may make such 
allowance—Bruce’s Ex’x v Bubb’s 
Eix’x, 105 SH 65670, 129 Va. 465. 


74 Matter of Shanley, 107 NYS. 
913, 57 Misc. 8, modified on other 
grounds 109 NY.S 434, 124 App. 
Div 935 


75. Matter of Martin, 77 NYS 193, 
73 App Div. 506. 


Agreement to draw all documents 
Work of preparing assessment roll 
and other documents, for dramage 
district and necessary advice, comes 
within the attorney's agreement to 
draw all documents for stipulated 
salary, precluding recovery of addi- 
tional compenszation, and although 
the contract provided for extra com- 
pensation to be paid for court work, 
the attorney is not entitled to such 
extra compensation for drawing 
amended or supplemental rolls to 
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torney undertakes, for a specific compensation, to 
conduct the prosecution or defense of a case or 
other matter mtrusted to him contemplates that the 
amount fixed 1s to cover compensation for all serv- 
ices which are ordinarily or necessarily incidental 
to the proper conduct of such case, and the attor- 
ney cannot recover extra compensation for the per- 
formance of any such services 76 Wathin this rule, 
a new trial on the ground of newly discovered evi- 
dence is a statutory remedy, which the attorney may 
reasonably contemplate in contracting, for a specific 
fee, to protect the interests of his client in a pending 
litigation.77 


Unexpected services. Where an attorney agrees 
to do a certain piece of work for a stated fee, he 
is bound by that fee, notwithstanding the amount 
of work may be greater than was anticipated.78 


Services not within original agreement. Where 
an attorney renders services clearly not contem- 
plated as probable or necessary at the time of mak- 
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ing the agreement, but made necessary by subsequent 
unexpected and unusual developments in the prog- 
ress of the cause, he 1s entitled to extra compensa- 
tion on the ground that the original agreement did 
not cover the services performed79 Consistently 
with the general rules of construction, however, the 
courts are unwilling to find that services were not 
included 1n the contract,®° and in doubtful cases will 
usually decide the point against the attorney,®! par- 
ticularly where the client did not request the serv- 
ices or understand that they were outside the con- 
tract.82 


On the question of whether the particular services, 
for which extra compensation is asked, were or were 
not contemplated by the original agreement, it 1s held 
that ordinarily the prosecution of an action includes 
the commencement thereof as well as the pursuit of 
the remedy thereafter,88 although it may refer to 
proceedings after the suit has been begun 84 So an 
agreement to defend a suit has been held to include 


comply with rulings of court —Neal 
v Draimage Dist No 2 of Ada Coun- 
ty, 248 P. 22, 42 Idaho 624. 


Ye. Trustees of Southern Ry. Vv. 
Porter, 12 Ohio NP.(NS) 8538—6 
CJ. p 789 note 86. 

‘MWecessary litigation” 

Where an attorney employed by 
the executor of an estate in litiga- 
tion pending to recover property 
which the deceased had transferred 
shortly before his death advised that 
recovery could be had in a creditor’s 
aut, and it was begun and prosecut- 
ed to a successful determination, the 
attorney’s agreement that a stipulat- 
ed fee should cover “the necessary 
litigation” in the superior court of 
the county included litigation not 
then pending and as well a creditors’ 
suit, which was nccessary to recover 
the property—In re Prather’s Es- 
tate, 191 P 621, 183 Cal. 814. 


Hetainer construed to require 
Plaintiffs’ attorneys to render serv- 
ices in taking depositions necessaitat- 
ed by defendant’s counterclaim — 
Woodbury v Andrew Jergens Co, (C 
CANY) 61 # (2d) 786, certiorari 
denied Berenson v. Woodbury, 53 8 
Ct. 659, 289 US 740, 77 LEd 1487. 


77 Falloon v. Mules, 170 NW. 191, 
102 Neb 848. 

73 US—Woodbury v. Andrew Jer- 
gens Co, (CCANY) 61 F.(24) 
786, certioram denied Berenson v 
Woodbury, 58 SCt 659, 289 US 
740, 77 L.Ed 1487. 

Ohio —Trustees of Southern Ry v. 
Porter, 12 Ohio NP(NS&.) 8658. 

6 CJ p 789 note 87. 

Subsequent law requiring work 
A supplemental assessment roll for 

@ drainage district, provided for by 

legislation subsequent to attorney’s 


contract to prepare legal documents 
for stipulated salary, comes within 
such agreement and he 1s not en- 
titled to extra compensation for serv- 
ices 1n preparing such roll—Neal v 
Drainage Dist No 2 of Ada County, 
248 P 22, 42 Idaho 624 
79. Colo—Ownbey v Silverstein, 194 
P. 607, 69 Colo 325 
La—C T Patterson Co. v. Porte 
Barre Lumber Co., 66 So. 418, 186 
La 60 
Or—~Duniway v., Hadley, 178 P. 943, 
91 Or. 348 
Tex—Cooley v. Buie, (Com App.) 291 
S'W. 876, reversing (CivApp) 284 
SW. 702. 
6CJ p 789 note 88 
“The jealous regard that the law 
rightfully exercises in protecting the 
interest of the client in his dealings 
with kis attorney should not be al- 
lowed to operate so far as to work 
@ rank injustice to the attorney in 
matters where it 1s apparent there 
could have been no possible design on 
the attorney's part to overreach his 
client in entering into the contract.” 
—Isham v. Parker, 29 P. 835, 8389, 38 
Wash 17565. 


Services not contemplated 

(1) A contract employing attor- 
neys to defend the interests of a 
county before a city council and its 
committee, In proceedings to annex 
territory to the city, did not cover 
services in procuring the passage, by 
the general assembly, of an act 
amending the annexation laws— 
Canipbell County v. Howard, 113 S BH 
876, 138 Va. 19. 

(2) The fact that plaintiffa, a 
broker and an attorney, were to re- 
ceive specified payments out of the 
sale of certain property was not in- 
consistent with their claim for spe- 
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cial services rendered as to the 
property at the express request of 
defendant, who was interested in the 
sale, where plaintiffs were not par- 
ties to the contract as to the disposi- 
tion of the proceeds of the sale, nor 
interested in the profits, but were 
merely beneficianes to the extent of 
recelving money acknowledged to be 
due them, together with a commis- 
sion on the sale of the property, and 
a charge by them for extra compen- 
sation for services rendered in pro- 
curing from an electric hght com- 
pany the payment of four thousand 
dollars for the mght to erect a pole 
line on property for the sale of which 
they were to receive a commussion 
‘was proper 1f agreed on, the services 
not being In any manner connected 
with the sale—Cochran v. Stevenson, 
118 A. 65, 270 Pa. 125. 


80. Trustees of Southern Ry. Vv. 
Porter, 12 Ohio NP (N.S) 3853—6 
CJ p 740 note 89 

Salaried attorney 
An attorney employed by a corpo- 

ration at a salary will not be allowed 

extra compensation for extraordinary 
services coming within the line of 
his duty —Trustees of Southern Ry. 

v Porter, 12 Ohio NP(NS) 8538—6 

CJ. p 740 note 89 [a] (1). 


81. Trustees of Southern Ry VY. 
Porter, supra—6 C.J p 740 note 
90. 


83. Gabrielson v. Gorin, 159 P. 387, 
92 Wash 408 


Ss. Clinton v Heagney, 55 N.E 894, 
175 Mass. 134. 


84. Iowa.—Cheshire v. Des Moines 
City R. Co., 183 N.W. 324, 153 Iowa 
88. 

N J —Buecker v. Carr, 47 A. 34, 60 
N.J.Hq 3800. 
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the filing of a counterclaim®5 or cross petition®® and 
the preparation for trial.87 


An agreement for a stipulated fee for the trial 
of a case contemplates the conduct of a hearing on 
a cross petition after dismissal of the petition in 
the case,8§ and an agreement to render services in 
any suit involving distribution of trust funds con- 
templates proceedings for final accounting as well as 
actions ;89 but there is no rule that a general em- 
ployment for an agreed sum continues till the final 
disposition of the case in the court of last resort,99 
and an agreement to attend to cases during the bal- 
ance of the year does not oblige the attorney to 
attend to business uncompleted at the end of that 
time.91 


Services in another matter. Under a contract by 
which one undertakes to pay to an attorney a certain 
sum for professional services rendered in a par- 
ticular matter, such attorney 1s not entitled to re- 
cover for services rendered by hum to the same per- 
son in another and entirely different matter, the re- 
covery 1n such case being upon the quantum merut.92 
So a contract for services in a civil action does not 
imclude services rendered in criminal proceedings, 
although the former is dependent upon the result 
of the latter.9 
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c. What Law Governs 


Contract provisions as to charges are governed by 
the law of the place where the contract was made or to 
be performed, 


As to the charges for services, a contract between 
an attorney and client is governed not by the law 
of the place where enforcement thereof is sought 
but by the law of the place where it was made®4 or 
where it was to be performed.®%5 


§ 183. —— Performance 


a. In general 
b Impossibility of performance 


a. In General 


An attorney who has fully performed his contract fs 
entitled to the stipulated fee notwithstanding acts or 
omissions of the attorney, client, or third persons not af- 
fecting the character or quality of the attorney's per- 
formance. Unexcused nonperformance or breach of his 
contract by an attorney defeats his right to compensa- 
tion. The contract itself and all the surrounding facts 
must be considered in determining whether there has 
been a breach. 


Where the contract between an attorney and client 
is an entire one, full performance on the attorney’s 
part is a condition precedent to his right to recover 
the stipulated compensation in an action on the con- 
tract ,96 and where the attorney has fully perform- 
ed, he is entitled to recover the agreed compensa- 
tion97 notwithstanding voluntary acts of the client 


85. Payne v. Davis County, 129 N W. 
828, 150 Iowa 697—Lindsay v Car- 
penter, 58 N.W. 900, 90 Iowa 529. 

$6. Bryant v. Mundorf, 179 NW 
126, 189 Iowa 882 

97. Cordes v Bailey, 78 NH. 678, 
1060, 39 Ind App. 8&3. 

88. Bryant v. Mundorf, 179 N.W 
125, 189 Iowa 882 


89. In re Pollen’s Dstate, 211 N Y.S8 
626, 125 Misc. 354. 


90. Cal—pPinto v. Seely, 185 P. 438, 
22 Cal App. 318 

Tlli—Sanders v. Seelye, 21 NH 601, 
128 Ill, 631. 

Ind—Bartholomew v. Langsdale, 385 
Ind 278. 

6 C.J. p 740 note 95. 


91. State Bank v. Martin, 4 Ala. 615. 


92. Wells v. Haynes, 28 8 H. 968, 101 
Ga. 841. 


98. Gorrell v Payson, 48 NE 483, 
170 IlL 2138, reversing 68 Ill App 
641. 


o%& Us.—Shattuck v Pennsylvania 
R Co, (DCN.Y) 48 BF (2d) 346— 
Spellman v Bankers’ Trust Co, (C. 
CA.N.Y.) 6 B.(2d) 799. 

Mich—Dawson v. Peterson, 68 N.W 
246, 110 Mich. 481. 

6 CJ. p 753 note 52 [c]. 


95. Sizer v. Midland Valley R. Co, 
217 SW. 6, 141 Ark. 869. 


96 US—Swift v. Jackson, (CCA. 
Okl) 37 (2d) 287, certiorari de- 
nied 50 SCt 351, 281 US. 745, 74 
LHd 1158 

Cal—Platnauer v. Forni, 21 P (2d) 
638, 131 CalApp. 398—Boardman 
v. Christin, 224 P 97, 65 CaLApp 
418 

Va—Union Cent Life Ins. Co. v. 
Wilson, 161 SH. 287, 157 Va. 454 


Agteement to defeat claims 

Where an attorney entered upon a 
contract by which for a given sum 
he was to save the estate harmless 
from certain claims, upon which 
judgments were subsequently ren- 
dered against the estate, and pay- 
ments made, the agreed fee was not 
earned —In re Lyons, 173 NYS. 590, 
186 AppDiv. 161, affirmed 1234 NE 
899, 227 NY. 564. 


Abandonment of case 

(1) Where attorney, having agreed 
to fight case to final determination, 
abandons case by dismisaing it on 
demurrer before rendition of judg- 
ment thereon, he 1s not entitled to re- 
cover compensation for services 
Where, however, the attorney dis- 
missed suit before judgment on sec- 
ond demurrer was formally entered, 
after having alleged in petition all 
facts he had or was furnished with, 
and after having made effort to se 
cure overruling of demurrer upon in- 
timation by court that it was about 
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to sustain demurrer, such dismissal 
was not an abandonment of the case 
within the contract.—King v. Mann, 
(Mo.App.) 207 8.W. 886. 

(2) An attorney employed by a 
road improvement distmct, who was 
to recelve as compensaton two per 
cent. of all bonds issued, and who 
under such agreement had received 
one payment of five thousand dollars, 
was held not entitled to recover any 
additional amount where it appeared 
that disagreements had arisen, and 
he had offered to resign, retaining 
the five thousand dollars as payment 
for services to that time, notwith- 
standing that his resignation was not 
accepted until several months there- 
after, during which time he rendered 
further but unimportant services, 
and the commissioners belng as a 
matter of law without power to make 
any contract for a greater payment 
in view of the actual benefit received 
by the district-—-Vaughan vy. Wood- 
ruff-Prairie Road Imp. Dist. No. 6, 
250 SW. 870, 158 Ark. 236. 


97. Ark.-—Board of Improvement of 
Paving Improvement Dist. No. 23 
v. Matheney, 76 S.W.(2d) 81, 189 
Ark 9657. 

Mo—King v. Mann, (App.) 207 S.W. 
836. 

N.Y.—MeAvoy v. Schramme, 264 N.Y. 
8. 181, 288 App Div. 226, affirmed 
189 N.B. 691, 263 N.Y. 548, 
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which may affect the practical value to the client 
of the services rendered.98 Thus the right of the 
attorney in such case is not affected by the fact 
that the client settled a collectible judgment obtam- 
ed by the attorney in his favor for less than the 
amount of the judgment,99 or by the fact that the 
clhent through his own fault susiamed a loss in the 
case1 Moreover the fact that further steps which 
the attorney was neither authorized nor empowered 
to take were necessary before the client could fully 
realize on his claim does not defeat the attorney’s 
right,2 and neither does the fact that an attorney 
while on a mussion for his client transacted other 
business of his own not in any way reacting to the 
injury of the client.2 Where an attorney is em- 
ployed to perform all matters necessary to defend 
against and defeat a certain claim “in the courts or 
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otherwise,” he is entitled to recover for any serv- 
ices by which the claim was finally defeated, as 
where, because of his services, the claim was out- 
lawed by the statute of I:mitations.4 


Nonperformance or breach. The attorney is not 
entitled to his stipulated fee where he fails to per- 
form his contract ,5 and if the attorney commits a 
material breach of his contract, he may thereby for- 
feit all right to compensation® unless it appears that 
the client was willing that the attorney should fail 
to perform 7? 


What consitiutes performance or breach Wheth- 
er the contract was fully performed within the rules 
stated in the preceding paragraphs must be deter- 
mined by interpretation of the contiact, particularly 
with respect to the intention of the parties as dis- 


Bight to assert failure of considera- 
tion 

The clhent 18 precluded from set- 
ting up a failure of consideration 
for notes given attorneys in a séet- 
tlement as to the fee, in a transac- 
tion in which attorneys took a 
judgment of dismissal in an action 
against the client for the fees, since 
the consideration for such notes was 
the dismissal of the former action 
—Stephenson v Gaines, (Tex Civ 
App ) 291 SW. 602, reversed on other 
grounds (ComApp) 298 SW 401 


96. Osmundsen v. Hammond, 286 P 
§62, 136 Wash 17. 


fncurmng new obligations 

‘Where one interested in a corpore- 
tion which was in financial difficul- 
thes employed attorneys to do every- 
thing they could to save lus good 
name and save the business, obliga- 
uuons voluntarily incurred by him to 
raise the money used in settling with 
creditors did not impair the contract 
mghts of the attorneys —Jablonsk1 
v Rojcewicz, 141 NE. 77, 246 Mass 
336 


Heconciliation of partes to divorce 

That hushand and wife effected 
reconciliation does not of itself avoid 
a note given in, and all transactions 
leading to, a settlement of costs of 
divorce action and wife’s attorney's 
fees —Osmundsen v Hammond, 286 
P 562,185 Wash 17. 


89. Botts v. Arkansas County, 
S'W.(2d) 668, 186 Ark 981. 


Percentage of “settlements” and “ad- 
justments” 

An attorney who has obtained a 
collectible judgment has performed 
his contract entitling him to a per- 
centage of all “settlements” and “‘ad- 
justments” made notwithstanding the 
client subsequently, and without the 
consent of the attorney, settled for 
less than the amount of the judg- 
ment obtamed—Botts v. Arkansas 


57 


County, 186 Aik 
9$1 


2 


57 SW.(2d) 568, 


Union Central Iafe Ins Co. vy. 
Wilson, 161 SE 2587, 157 Va 454 
Causing litigation 

Where a client inadvertently caus- 
ed htiigaton despite attorney’s advice 
and the attorney was employed to 
defend the client’s intercst, the client 
was liable for sezvices—Un.on Cen- 
tral Life Ins. Co. v. Wilson, 161 8 
E 237,157 Va 454. 

Delaying sale 

Where attorney expressed opinion 
that land would sell for enough to 
satisfy debt, but the client delayed 
sale until] years later, the insuffi- 
ciency of the proceeds was no de- 
fense to the attorney’s claim for 
fees—Union Central Life Ins Co v. 
Wilson, 161 SE 237, 157 Va 454. 


2 McAvoy v. Schramme, 264 N.YS 
181, 288 App Div 2265, affirmed 189 
N.H 691, 268 NY. 648 


Further acts of third party 

Hxecutrix of attorney, retained by 
@ minority stockholder to realize on 
the latter’s holdings in a corporation 
owning land which the attorney in- 
duced the city to include in a park, 
was held entitled to recover agreed 
fee for full performance of contract, 
although further steps on the part of 
the corporation were necessary be- 
fore the corporation received cash 
awarded in condemnation proceeding, 
the corporation disavowing any right 
of such attorney to act for 1t—Mc- 
Avoy v. Schramme, 264 NYS 181, 
238 App Div. 225, afirmed 189 N BL 
691, 263 N Y. 548 


3 Wheeler, etc, Co. v. Dahms, 50 
Ill App. 631, 

4 Johnson County v. Patterson, 267 
SW. 788, 167 Ark 287. 


Frocumzg cancellation of warrants 
Attorney, correctly advising county 

judge of jurisdiction to order can- 

cellation of certain road warranis, 
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and thereafter allowing matter of 
claims thereon to rest in order that 
the payee might not be stirred to 
take an appeal or bring suit before 
expiration of the statute of lmita- 
tion, 18 entitled to his fee, after war- 
rants were barred, under contract 
with county judge to perform all 
matters necessary to defeat claim— 
Johnson County v Patierson, 267 S. 
W 788, 167 Ark 287 


& Tunison v Guthrie, (W.Va.) 252 
BS 526,164 CCA 442 


xncomplete performance 

A contract by which defendant 
agreed to pay plaintiff attorney twen- 
ty-five thousand dollars on his se- 
curing & permit from the department 
of the interior to flood certain acre- 
age, and further to pay twenty-five 
thousand dollarz if within three 
years he secured and caused to be 
vested in defendant the perpetual 
right to flood such acreage, did not 
entitle the attorney to payment of 
the second twenty-five thousand dol- 
lars upon his securing a permit un- 
der Act Congr Febr 16, 1901, c 872, 31 
Stat. 790 (U0 S Comp St [1916] § 4946) 
authorizing the secretary of the in- 
terior to permit the use of public 
lands, but providing that any per- 
mission 80 given may be revoked in 
his discretion-——Crane v. Washing- 
ton Water Power Co, 165 P. 892, 97 
Wash 7. 


6 Beaumont v. J. H Hamilen & Son, 
81 SW (2d) 24, 190 Ark 680. 


Appearance for adversary 

Where an attorney, under employ- 
ment to perform all legal business 
of certain persons, appeared for de- 
fendants in a suit brought by such 
persons, he broke the contract, and 
could not recover on the contract tor 
services, no claim being made on 
quantum meruit—JU S§. v. Apple, (C 
CA Kan) 292 F 935 


7. McCall v. Atchley, (Mo App.) 194 
S.W. 714. 


7 C.J.8. 


closed by its terms in the light of surrounding facts 
and circumstances. An agreement to handle cer- 
tain litigation is not one to perform certain specific 
services but is to do generally all that is necessary 
to a successful handling of the litigation, and the 
fact that the attorney stated his intention to do spe- 
cific things in furtherance of the litigation does not 
make a failure to do them a breach of the contract 
if they were not necessary to a successful handling 
of the litigation 9 So where an attorney agreed to 
render such assistance as he considers necessary to 
the trial attorney, 1t is no breach that he was out of 
town during the trial of defendant’s case 19 The 
fact that part of the work contracted for was done 
by employees of another attorney is not sufficient to 
constitute a breach of the contract,!1 nor, where 
the attorney is employed to collect delinquent taxes, 
is his failure to collect the penalty therefor, 1t not 
appearing customary to collect penaltics under the 
circumstances under which the taxes were collect- 
ed.t2 Where the contract provides that the fee 
should attach on the filing of a suit, the fee is not 
earned 1f the case 1s settled by the parties without 
filing suit;18 but a contract for fees payable when 
the matter was disposed of in the court 1s fully per- 
formed by the attorneys when the client peremptorily 
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orders dismissal of the suit for his own purpose on 
the eve of its hearing 14 


The fact that the client has been guilty of crum- 
inal conduct will not excuse performance by the 
attorney of his agreement to return part of the fee 
paid him in the event that he is unsuccessful in per- 
forming the services for which he was employed.15 


b. Impossibility of Performance 


Attorneys are entitled to compensation where com- 
plete performance of services Is prevented by acts of 
their client or third persons. 


When complete performance by an attorney of his 
contract of employment becomes impossible with- 
out fault on the part of either party, the attorney 
may recover in quantum meruit the value of the 
services actually rendered by him.16 Where com- 
plete performance 1s rendered impossible by the act 
of the client, the attorney may recover the entire 
fee if he remains ready to render complete perform- 
ance,17 where attorneys had performed thar agree- 
ment to prosecute a claim so far as they were per- 
mitted to do so by their client, the fact that on the 
death of the client before the collection of the claim, 
they failed to tender their services to his executor, 
who was unwilling for them to perform, does not de- 
feat their right to compensation.18 However an 


a ‘ 

S& Ill—Chicago Junction Ry Co v. 
Leitch, 215 IllApp 67. 

N Y¥Y—McAvoy v Schramme, 264 N Y 
S$ 181, 2388 AppDiv 225, affirmed 
189 NE 691, “63 NY. 548 


Duties urder contrect 
Where the offer of an apvoint- 

ment as attorney for a railroad stat- 

ed the practice of the client to re- 

quire bills to be made out at least 

quarterly, it was the duty of the at- 

torney accepting the employment to 

report from time to tme as to the 

work he was doing, and the compen- 

sation he was claiming —~—Patltison v 

Chicago & Northwestern Ry Co, 254 

Ill App 398 

9, Allen v Brooke, 102 SH. 882, 25 
Ga App 122 

10 Strong v. Ickert, 167 N.Y.S 
1069, 180 App Div 626. 

iL. Andeutgon v Rindge Co., 270 P. 
262, 93 CalApp 725 

12. Tennison v. Quinn, 282 SW 20, 
170 Ark 1194 

13. Mammoth Cave Nat Park Ass'n 
v. Whittle & Demunbrum, 70 8S W 
(2d) 990, 254 Ky 68 

44 Maynard v Reynolds, (Mo) 251 
EF 784, 164 CCA 18, certiorari de- 
nied 89 SCt. 19, 248 US. 578, 68 L 
Hd 429 

215. People v. Loeff, 126 NEL 577, 292 
Til 565. 


Forgery 
Where attorney received three hun- 


dred dollars, and agreed to obtain ap- 
prentice certificate for client from 
siate board of pharmacy, which was 
then in their possession, and to re- 
turn two hundred dollars 1f he failed 
to do so, that client had fraudulently 
and by forgery obtained the certfi- 
cate did not justify the attorney in 
refusing to perform agreement and 
to return the two hundred dollars 
on failure to procure certificate — 
People v Loeff, 126 NB 677, 292 rll 
55 


16. Boardman v. Christin, 224 P $7, 
65 CalApp 4138 


An attorney employed at a fixed fee 
to pelform certain services cannot be 
deprived of his compensation by his 
client preventing the performance of 
such services by settlement—UO 
Savings Bank v Pittman, 86 So. 667, 
80 Fla 4323 


Act of third party 

Where plaintiff, attorney at law, 
who sgreed to prosecute an action on 
behalf of a minor, in consideration 
of defendant’s promise to pay a stip- 
ulated fee, was prevented from fully 
performing his contract, without 
fault of either himself or defendant, 
by reason of the munor’s selection, 
upon attaiming his majority, of an- 
other attorncy, while plaintiff was 
not entitled to recover the stipulated 
sum, he was entitled to recover in 
quantum meruit the reasonable value 
of services actually performed under 
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the contract —Boardman v. Christin, 
224 P 97, 66 CalApp 418. 


Amount of compensation 

An attorney employed to represent 
a road improvement district at a 
compensation of two per cent of all 
bonds issued, who on this basis has 
received @ commission of five thou- 
sand dollars on one issue, was held 
not entitled to any compensation 
based on a second issue of two hun- 
dred thousand dollars, which was 
sold at a discount of twenty-four 
thousand dollars, where it appeared 
that only one-half of the proceeds 
hed been received and placed m a 
local bank, which soon thereafter 
closed its doors, and the remaining 
half was unpaid and involved in ht- 
gation concerning the buyer’s estate. 
—Vaughan v. Woodruff-Praime Road 
Imp. Dist. No. 6, 250 SW. 870, 158 
Ark 286 


17. Allen v. Brooke, 102 SH 882, 26 
Ga App. 122 


Settlement before trial 

Where an attorney at law agrees 
for a stipulated fee to handle lhtga- 
tion, and the complete performance 
of such service is rendered impossi- 
ble by the cllient’s settlement before 
tmal, the attorney may recover the 
entire fee, where he remains ready 
to render complete performance — 
Allen v. Brooke, 102 SE. 832, 25 Ga. 
App. 133. 


18. McGowan v. Parish, 35 § Ct. 543. 
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attorney is not entitled to compensation on the theory 
that the client prevented him from performing where 
there was 1n fact no interference with his attempt to 
perform.19 


§ 184. ———~ Contract with Partnership 


Where the contract is with a firm of attorneys, 
services of any partner pro tanto fulfill the contract: 
but where the contract Is with an individual, the client 
is not obilgated to pay for services of a partner. Forma- 
tion or dissolution of a firm of attorneys does not affect 
contracts as to compensation, although in the latter case 
a partner acting alone may sue aione. Where death 
causes a change in a firm of attorneys, the eurviving 
partners are entitled at least to the reasonable value of 
services performed and, if they complete performance, 
to the stipulated fee. 

Where a client contracts with a firm of attorneys, 
whatever 1s done by any one in behalf of all and 
under their joint engagement 18, if properly done, a 
fulfillment to that extent of their contract;29 and 
payment to one member of the firm is payment to 
the firm.22 Where, however, the client contracts 
with one partner, it has been held that there is no 
implied agreement to pay for services rendered by 


another partner.23 


Effect of changes in firm In the absence of a 
particular agreement on the part of a client, the 
formation of a partnership by his attorney does not 
alter the previous terms of employment.28 Where a 
firm dissolves, as shown supra § 56, there is still 
a jomt employment, and all of the attorneys constitut- 
ing the firm are under the same obligation to a client 
as 1f the partnership continued; but where the re- 
maining partner alone acts, he may sue alone #4 
When one member of a firm dies and a client exer- 
cises his privilege of changing his attorneys, the 
client is liable for the reasonable value of the serv- 
ices already rendered,*5 and he is liable for the full 
amount 1f he allows the remaining membeis of the 
firm to complete the business.26 In an action by a 
copartnership for professional services as patent at- 
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torneys, a contention that defendant did not em- 
ploy plaintiffs, but employed another copartnership 
to which they succeeded, could not be sustained, when 
it appeared that defendant had actual notice of the 
change in the firm by the addition to it of two other 
attorneys, and continued to avail itself of the serv- 
1ces of such firm.*7 

Additional 


§ 185. ——- Employment of 


Counsel 
Employment of additional counsel by the client does 
not affect the right of the origina! attorney to compen- 
sation, but a substituted attorney having notice of the 
contract of his predecessor may be bound by it. 

When there 1s an express agreement between an at- 
torney and his client that the pay for services shall 
be a certain fixed sum, the right of the attorney to 
the full amount agreed upon is not affected by 
the client’s act 1n employing additional counsel to 
assist in the work,-8 and a mere suggestion by the 
attorney that aid be called in does not affect this 
rule.29 


Where an attorney employed to take a case turns 
it over to his associate or successor, the latter is 
bound by the contract of his predecessor, and he 
may not claim fees in excess of those for which the 
first attorney agreed to conduct the case ;30 it 1s oth- 
erwise, however, where the second attorney is em- 
ployed by the client and 1s not aware of any prior 
contract.31 


§ 186. Contingent Fee Contracts 


a. In general 
b. Requisites and validity 


a. In General 


A contingent fee is one depending on the success of 
the services to be performed. A contingent fee contract 
is a bilateral, entire agreement, speculative in nature, 
providing for conditional compensation of an attorney. 


237 US. 285, 59 L.Ed 9665, revers- 
ing Parish v McGowan, 39 App 
DC. 184. 


19. Crane v. Washington Water 
Power Co, 165 P. 892, 97 Wash. 7 


of another attorney 

Under a contract by which defend- 
ant agreed to pay plaintiff attorney 
a certain amount on bis securing a 
permit from the department of the 
interior to flood certain acreage, and 
a further sum if he caused to be 
vested in defendant the perpetual 
right to flood such acreage, where the 
secretary of the interior granted a 
permit but later revoked it and de- 
fendant employed another attorney to 
secure a reversal of the revoking or- 
der, the plaintiff attorney was not 


entitled to compensation on the the- 
ory that defendant had prevented his 
performing, since proceedings as to 
the original permit could in no way 
interfere with his attempting to se- 
cure the perpetual meght—Crane v 
Washington Water Power Co, 165 P 
892, 97 Wash 7. 


20. Phillips v Hdsall, 20 NE 801, 
127 Ill. 585—6 CJ. p 746 note 78. 

21. Willams v. More, 68 Cal. 560 

92. Hans v Mohr, 42 IllApp 2285, 
affirmod 39 NB. 1083, 153 DL 561 


23. Ostrander v. Capital Inv., etc, 
Assoc, 88 NW. 964, 180 Mich 312 
—6§ CJ. p 746 note 80 


2. Webster v Loeb, 86 S.W. 463, 
112 Mo.App. 139 
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ae Ky —McGill v. McGill, 2 Metc 

68 

Tex—Landa v Shook, 30 SW 65386, $1 
SW. 67, 87 Tex 608 


26. Smith v Hull, 18 Ark 178—6 CG. 
J. p 747 note 84. 


27. Rector v Duntley Mfg. Co, 189 
TlApp 662 


38. Lipscomb v. Casileman, 145 8. 
W. 7653, 147 Ky. 741—6 CJ. p 747 
note 85 


29. Townsend v. Rhea, 38 SW. 865, 
18 Ky.L, 901. 

30. Hnnis v. Hultz, 46 Iowa 76. 

31. Iowa —Gates v. McClenahan, 103 
NW 969 

Neb —Cowles v. Thompson, 48 N.W. 
145, 31 Neb. 479. 


7 C.d.5. 


Payment of contingent fees depends 
therefor. 

A contingent fee 1s a fee stipulated to be paid 
to an attorney for his services in conducting a suit 
or other forensic proceeding only in case he wins 
it ;22 that is, a fee which 1s made to depend upon the 
success or failure in the effort to enforce a sup- 
posed right, whether doubtful or not.83 It may be 
a percentage of the amount recovered.34 


An agreement with an attorney for a contingent 
fee provides for conditional compensation of the 
attorney,®5 but is not to be regarded in the nature 
of or analogous to an unconditional promissory note, 
nor as an agreement payable unqualifiedly upon the 
happening of a certain contingency.%8 It is specula- 
tive in nature, and entire and not divisible?7 Al- 
though signed by only one person, when accepted 
by the other it becomes a bilateral, not a unilateral 
contract, presupposing something to be done in the 
future by both sides.88 


An attorney is not entitled to a percentage of the 
amount recovered by his client in the absence of 
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ment of contingent fees cannot be provided for by 
the court, no matter how great and peculiar their 
merit may be.*9 


b. Requisites and Validity 


(1) In general 
(2) Contracts affecting right to settle 
(3) Contract to convey land 


(1) In General 


Contingent fee agreementa, although closely scrutin- 
ized by the courts are valid if fair to the client and rea- 
sonable. 

While, as a general proposition, agreements be- 
tween attorney and client for contingent fees are not 
looked upon with favor by the courts‘! and will be 
closely scrutinized? in the absence of fraud or 
imposition, where they are fair and reasonable as 
to the client, such agreements are valid and bind- 
ing upon the parties, and will be enforced at law ac- 
cording to their terms.42 A contingent fee 1s per- 


32. Bleck I. D quoted in Gray v 
Stern, 149 P. 26, 29, 85 Wash. 646, 
661. 

33. Adair v Furst Nat Bank, 187 8. 
H 192,139 SC 1, 61 ALR 1269— 
6CJ p 740 note 1. 


s% Black L. D quoted in Gray v. 
Stern, 149 P 26, 29, 86 Wash 646, 
651 

35& Byrd v Clark, 153 SH. 737, 170 
Ga 669, rehearing denied 154 SE 
881, 170 Ga 912 


sé Galligan v. Bua, 236 P. 1016, 77 
Colo 386. 

37. Davenport v. Waggoner, 207 N. 
W. 972,49 SD 592,45 ALR 1126 


38 Galligan v. Bua, 286 P. 1016, 77 
Colo. 386. 


39. Thurston v. Travelers’ Ins Co, 
258 N.W. 66, 128 Neb, 141—6 CJ. p 
741 note 14. 


Contract not shown 

Where services were rendered 
without any agreement whatever as 
to the amount or terms of compensa- 
tion, the attorney is not acting un- 
der a contract for a contingent fee, 
and a letter by the attorney to the 
chent stating that a certain sum 
would be a reasonable amount to 
charge for his services and adding 
that a rate of not less than five per 
cent nor more than ten would be rea- 
sonable and customary does not con- 
vert the original agreement into a 
contract for a contingent fee —Flem- 
ing v. Phinisy, 134 8H. 814, 35 Ga 
App. 792. 
Abrogated contract 

Where attorney released his client 
from contingent fee contract, the 


mere fact that the chent knew that 
suit was later filed by the attorney 
was not sufficient to reinstate the 
contract —~—Miller v Barnes, 205 S.W. 
649, 181 Ky 473. 


40. Crumlish v Shenandoah Valley 
R Co, 22 SH 90, 40 WVa. 627. 


41. NJ-—Grimm v. Franklin, 140 A. 
236, 108 NJ Eq 198, affirmed (Hrr 
& App) Grim v. Franklin, 146 A 
914—Soper v Builder, 100 A. 858, 
87 NJ Ha 564 

Tenn—Moyers y. City of Memphis, 
186 SW 105, 135 Tenn. 263 
“Contracts which provide that an 

attorney should receive a certain pro- 

portion of the procecds of htigation 
where, as in this case, the amount to 
be received cannot be approximated, 
and in case of failure should receive 
nothing, are to be most strongly, in 
my opinion, condemned, and I think 
that it 18 immaterial whether the 
agreement was made before or after 
the technical relation of attorney and 
client began ... The evils to 
which such contracts lead far out- 
weigh any advantage which there 
may be in permitting them The 
moment an attorney enters into @ 
contract of this kind he ceases to be 
im a@ position where it can be said 
that he can un all cases properly ad- 
vise his client .. . There is no 
one thing’ that bas more strongly 
tended to get the bar in disrepute 
with the general public than this 
class of contracts ”"—Soper v_ Bulder, 
100 A, 858, 860, 87 NJ.Eq. 6564, per 
Lane, V. C. 


42. Conn—Gruskay v. Simenauskas, 
140 A 724, 107 Conn. 380 
Mich.—Hext v Moriarty, 244 NW. 
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170, 259 Mich 690—Neudeck v 
Horvath, 222 NW. 106, 244 Mich. 
685. 

N.J—~—Soper v. Bilder, 100 A. 858, 87 
NJ.Hq 664 


Beason for rule 

“Plaintiffs who are poor, or help- 
leas, or in distress of body or mind, 
may be imposed upon, or yield too 
easly to unjust professional de- 
mands "—Gruskay v. Simenauskas, 
140 A. 724, 727, 107 Conn. 3880. 


43. U.S-—U0 8 v Call, (C.CA.Fla } 
287 B 520—De Hay v. Cline, (DC. 
Tex) 5 F Supp. 620. 

Ark—Hoskins v Adkins, 41 SW. 
(3d) 7653, 184 Ark 124—McClain v. 
MoFarlane, 206 SW. 88, 135 Ark. 
603. 

Ga—Kimball vy. Casey, 151 SH. 372, 
169 Ga 631. 

Idaho.—Savic v. Kramlich, 12 P (2d) 
260, 53 Idaho 156 

Iowa —In re Sylvester's Estate, 193 
NW. 443, 195 Iowa 1829, 80 AL. 
R 180 

Mich.—Neudeck v Horvath, 222 N 
W. 106, 244 Mich. 685—Gates v. 
McLaulin, 185 N.W 614, 199 Mich 
488 

Minn —Parker v Fryberger, 214 N. 
W 3276, 171 Minn 8&4 

Miss —Lamar Hardwood Co v Case, 
107 So 868, 143 Miss 277 

Mont-——-Haley v. Hollenback, 165 P. 
459, 53 Mont. 494. 

N J—Giimm v. Franklin, 140 A. 236, 
102 NJ Eq. 198, affirmed (rr & 
App.) Gnmv Franklin, 146 A 914 
— Soper v. Bilder, 100 A 8658, 87 N. 
J Hq. 564. 

N Y~—In re Meng, 125 NB 608, 227 
NY. 264, reversing 176 N.Y.S. 290, 
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mitted to attorneys only as a teward for skill and 
diligence exercised m the prosecution of doubtful 
and litigated claims, however, and it is not allowed 
for the rendition of merely minor services which any 
layman or inexperienced attorney might perform.*4 


An agreement of this kind 1s not objectionable for 
want of mutuality,45 or for uncertaity*® or, ordi- 
narily, on the ground of public policy*? although in 


particular instances it may be, as 


tract prohibits compromise or settlement by the client, 
as stated infra § 186 d (2), or in the case of a con- 
tract by an attorney to assist in the prosecution of 
a criminal case for a contingent fee, dependent on 


188 Anp Div 69, which affirmed 159 
NYS 536, 96 Mise 126, and rear- 
gument denied 126 NE 914, 227 
NY 669—Sasson v. Ferris, 218 N 
YS 125, 281 App Div. 624—In re 
Luebergall, 178 N.YS 8:57, 189 
AppDiv. ¢&S1—In re Carpenter’s 
Histate, 276 NYS 754, 154 Muse 
143——Smith v First Nat Bank, 170 
NYS 127, 108 Misc 274, modified 
on other grounds 172 NYS 596, 
184 App Div 719 

NC—High Polat Casket Cov. 
Wheeler, 109 SEH 878,182 NC 459, 
19 ALR 391. 

Okl—Lashley v Moore, 240 P 704, 
112 Okl i198 —Allen v Shepherd, 
169 P 1116, 69 Okl 47—Culver v. 
Diamond, 167 P 223, 64 OklL 271. 

Pa—Grose’ Hst, 14 PaDist 137— 
Hagemann's Est, 6 PFaCo 576 

§8C.—Adair v Furst Nat Bank, 187 
SH. 192,139 SC 1,561 ALR 1269. 

Tenn—Moyers v City of Memphis, 
186 SW 105, 186 Tenn 268 

Tex—White v. Burch, (CivApp) 19 
SW (2d) 404—Saunders v Guinn, 
(Civ App ) 1 SW (2d) 863 

Wash —Hamlin v Case & Cane, 61 P. 
(2d) 1287—Hardman v. Brown, 279 
P 91, 153 Wash 86. 

6 C.J p 740 note 2. 


meason. for rule 

“A contract of this character is 
often the only way by which the 
poor and helpless can have iheir 
rights vindicated and upheld and the 
injuries they have suffered redress- 
ed”"—Gruskay v Simenauskas, 140 
A. 724, 727, 107 Conn 880. 
“Catching bargain” 

An attorneys’ contract for profes- 
sional services to heira of realty for 
a contingent fee of twenty per cent 
of the value of the realty received 
by the heirs on the death of their 
mother, terminating her dower right, 
is not invalid as a “catching bar- 
gain.”’—EHdler v. Frazier, 156 N.W 
182, 174 Iowa 46 


Mot contract for part of res 

An agreement to pay attorney an 
amount equal to whatever amount 
im excess of one thousand dollars 
might be collected on @ group insur-~ 


ATTORNEY AND CLIENT 


where the con- 


ance policy 1s not contract for a fee 
as part of the thing 1n litigation — 
Sharp v. Culton, 89 SW.(2d) 869, 
262 Ky. 84 


wees held reasonable 

(1) Twenty per cent. contingent 
fee to attorneys prosecuting suits 
to recover from bondsmen certain 
county deposit in closed banks— 
Barnard v. Young, 251 P. 1054, 48 
Idaho 882 


(2) Fee of twenty per cent. of 
value of real property to be received 
by heirs after death of their moth- 
er-—Eidler v. Frazier, (Iowa) 156 N 
W. 182 


(3) Twenty-five per cent of heirs’ 
share for enforcing here’ interests 
—Hext v. Moriarty, 244 N.W. 170, 
259 Mich 690. 


(4) Fee of twenty-five per cent. 
of amount recovered by tenants in 
condemnation proceeding by city, 
where landlord denied tenants’ right 
to any compensation, and technical 
questions were involved—iIn re Al- 
len St in City of New York, 266 N. 
Y.S. 277, 148 Mise. 488 


(5) Fee of twenty-five per cent. 
of amount saved by defense of ac- 
tion-—Board of Education of Okla- 
homa City v. Thurman, 247 P. 996, 
121 OkL 108. 


(6) Fee of one-third of recovery 
-——High Point Casket Co. v. Wheeler, 
109 SW 378, 188 NC. 459, 19 ALR 
$91—Saunders v. Guinn, (Tex Civ 
App) 1 SW (2d) 863. 


(7) Fee of one-third for represent- 
ing claimant in receivership proceed- 
ing, notwithstanding desired end was 
reached more easily than anticipat- 
ed—State v. American Bonding & 
Casualty Co, 287 N.W. 360, 212 Iowa 
1052 


(8) Fee of forty per cent. of the 
damages recovered —In re D’Adamo’s 
Estate, 157 N.YS. $74, 94 Mise 1, 
16 Mills Surr. 218. 


(9) Two thousand five hundred 
dollars fee for attorney's services, 
if the chent should marry man who 
breached promise of marriage and 
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the conviction of the accused48 or, as shown in the 
title Contracts § 235 [13 C.J. p 464 note 81] in the 
case of litigation between husband and wife, where 
the attorney 1s to take a certaim percentage of ali- 
mony or community property recovered for his client. 


The contract must be made in good faith, however, 
without suppression or reserve of fact or of appre- 
hended difficulties, and without undue influence of 
any sort or degree; and the compensation bargained 
for must be absolutely just and fair, so that the 
transaction may be characterized throughout by all 
good faith to the client.49 If the contract 1s shown 


obtain $10,000 property settlement.— 
Wright v. Wright, 237 N.W. 896, 5&8 
8D. 612. 


44, High Point Casket Co. v. Wheel- 
er, 109 SH 878, 182 NC. 4659, 19 
ALR 891—6 CJ. p 741 note 18. 


45. Gorrell v. Payson, 48 N.EL. 438, 
170 Ill. 213. 


46. Smith v. Brown-Crummer Inv. 
Co, 210 P. 477, 112 Kan. 201. 


47. Kan—Sedbrook vy. McCue, 180 
P. 787, 104 Kan. 813. 
Ky —LManaing v. Edwards, 265 8.W. 
493, 205 Ky. 158. 
Tenn—Moyers v. City of Memphis, 
186 SW. 105, 185 Tenn. 263. 
Solicited contract 
A. contract between an attorney 
and his client obtained by solicita- 
tion by the attorney's agent, and 
providing for a contingent fee, was 
not unentorceable as against public 
policy merely because it had been 
obtained by solicitation.—Chreste Vv. 
Louisville Ry. Co, 180 SW. 49, 167 
Ey 75, L.RA.1917B 1128, Ann.Casz. 
1917C 867. 


48. Baca v. Padilla, 190 P. 780, 26 
NI 228, 11 ALR. 1188—8 C.J. p 
7141 note 18 [a]. 


#® US—Ruidge v. Healy, (Mo) 251 
F 798, 164 C.C.A. 82 

N.C—High Point Casket Co. v. 
Wheeler, 109 8H. 878, 182 NC 459, 
19 ALR. $91. 

Okl—McArthur v. Lotridge, 58 P 
(2d) 826—Board of Education of 
Oklahoma City v. Thurnian, 247 P. 
996, 121 Okl. 108. 

6 CJ. p 741 note 7. 

“The question of the reasonable- 
ness of the fee always remains open, 
though the fact of contingency often 
determines the controversy.”—Blatt- 
man v. Gadd, 296 P. 681, 687, 112 Cal. 
App. 76. 


Duty to explain contract 

An attorney, concluding a contin- 
gent fee contract with his client, 1s 
bound to explain to her the distinc- 
tion between a contingent fee in cas- 
es where any recovery at all is 
doubtful and in casez where at least 
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to have been obtained by fraud, mistake, or undue 
influence, or if it 1s so excessive in proportion to 
the services to be rendered as to be in fact oppres- 
sive to the extent of extortion, 1t will not be up- 
held 50 


The test 1s the fairness and reasonableness of the 
contract as applied to the clicnt,51 and the ques- 
tion depends upon the circumstances of each case 52 
The words “unjust or unconscionable,” as applied to 
these contracts mean nothing more than that the 
amount of the fee contracted for, standing alone and 
unexplained, would be sufficient to show that an 
unfair advantage had been taken of the client, or that 
a legal fraud had been perpetrated upon hm.58 To 
be unconscionable the contract must be such as no 
man in his senses and not under a delusion would 
make on the one hand, and no honest and fair 
man would accept on the other54 The fact that 
the clients had never had any lawsuits and were 
not skilled in estimating attorneys’ services is no 
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reason for hol.ling the contract 101J ,55 and the con- 
tract cannot be condemned solcly becavse the pro- 
portion of the claim to be retained by the attoincy 
was very large, 1f it was deliberately entcred mito. 
was free from fraud, and showed no purpose to ob- 
tain undue advantage,5® since one may very properly 
demand a larger compensation, 1f 1t is to be con- 
tingent, not certain.5? Accordingly, the mere fact 
that the attorney 1s to receive one half of the re- 
covery does not render the agreement unconscion- 
able, mm the absence of proof that 1t was induced by 
fraud, or that the compensation provided for is so 
excessive as to evince a purpose to obtain an im- 
proper or undue advantage,58 particularly where the 
attorney 1s obligated for the costs and the case is 
contested,59 although under the particular circum- 
stances of the case, a fee of fifty per cent or 2 small- 
er percentage may be unreasonable and extortion- 
ate 60 Whether particular contracts between at- 
torney and client for contingent fees constitute 


a forty per cent. recovery 1s assured 
by reason of a compromise offered 
by the adverse party; and where 
the effect of the contract 1s to make 
the fee payable and an interest-bear- 
ing obligation upon conclusion of a 
compromise, he 18 bound to explain 
to his client such effect of the con- 
tract —Ridge v Healy, (Mo) 251 F 
798,164 CCA 32 


Fraud not shown 

Fraud or bad faith in agreement 
by surviving partner and agent to 
pay attorney’s fee of twenty-five nex 
cent. of recovery cannot be predicat- 
ed upon the fact that the aitorney 
advising the agreement and a party 
to 1t was the son-in-law of the part- 
ner and agent—In re Allen St in 
City of New York, 266 NYS 377, 
148 Musc. 488. 


50. Cal—Jackson v. Campbell, § P 
(2d) 845, 215 Cal 108—Blattman 
v Gadd, 2986 P. 681, 1123 Cal App 
76 

NC—High Point Casket Co v 
Wheeler, 109 SH 878,188 NC 459, 
19 ALR 391 

Pa—Sloan’s Bst, 14 PacCo. 869. 

6 CJ p 741 note 8 
‘The members of the bar are in 

a certain sense officers of the court, 

and their contracts fer professional 

be**.1ces on a contingent fee basis in 
cases «uch as the instant one may 
not es a mnotie: of law be regarded 
as not subject to inquiry and correc- 
tion by the courts if found unrea- 
sonable, greatly im excess of the 
value of the sorvices rendered, and 
beyond the ability of the client to 
pay”’—Husk v Blancand, 99 So 610, 
612, 155 La 816 


Fee of sixty per cent 
A contingent fee contract allowing 
attorney sixty per cent. of client’s 


recovery 1a extortionate and void — 
Gruskay v Simenauskas, 140 A 1724, 
107 Conn 380 


51. Grimm v. Franklin, 140 A 286, 
102 NJEq 198, affirmed (Err & 
App) Grim v. Franklin, 146 A. 
914 


5a. In re Allen St in City of New 
York, 266 NYS 277, 148 Misc 4&8 


53. N Y¥—TIn re Allen St in City of 
New York, 266 NYS. 277, 148 
Mise 488 

NC—High Point Casket Co. v 
Wheelcr, 109 SE 378,182 NC 469, 
19 ALR $91 


54 Board of Education of Oklaho- 
ma City v Thurman, 247 P 996, 
121 Okl 108 


55. Jones v Jones, 68 S W (2d) 146, 
833 Mo 478, 99 ALR 219 


56. High Point Casket Co. v. 
Wheeler, 109 SH 378, 182 NC 469, 
19 ALR 391—6 CJ p Tél note 9 


87. High Point Casket Co v 
Wheeler, supra—6 CJ. p 741 note 
12. 

‘In this connection it must be re- 
membered that an atitorney who 
takes a case upon such a basis may 
recelve nothing as well as much, and 
that he, as well as others who as- 
sume hazards, 1s entitled to be com- 
pensated for his msk"—Friedman v 
Mindlin, 155 NYS 2965, 300, 91 Misc 
473 


58. Idaho—Savic v. Eramlich, 12 
P (2d) 260, 52 Idaho 1656. 

La—Taft Mercantile Co. v. Blouin 
Co, 7 La App 190 

N Y¥—Race v Harris, 286 NYS 168, 
246 AppDiv 367—In re Reisfeld, 
175 NYS 365, 187 AppDiv. 228, 
modified 124 NH 725, 227 NY 187 
—Campbell v. Tunmchf, 173 NY 
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242, 185 App Div 506, motion 
denied 125 N BD. 913, 227 NY. 623— 
In re Levine’s Hatate, 278 N.YS 
86, 154 Misc, 700, affirmed 286 NY 
S 618, 247 App Div 19—lIn re Ura- 
vic’s Estate, 255 NYS 638, 142 
Misc 77b—In re Carney, 158 NY 
S 6865, 98 Misc 600—Fredman v 
Mindlin, 155 NYS 295, 91 Mise 
473 

Tenn—Moyers v City of Memphis, 
186 SW 1065, 135 Tenn 263 

‘Wash—Hardman v. Brown, 279 P 
91, 153 Wash 8&5. 

6 CJ p 741 note 10. 


59. Husk v Blancand, 99 8o. 610, 
155 La 816. 


60. In re Kraus, 185 A. 737, 822 Pa 
862. 


Contracts held unconscionable or un- 
fair 

(1) Contract calling for a fee of 
one third of the benefits collected 
under an insurance policy where the 
claim was not contested and the serv- 
ices of the attorney were not onerous 
and did not call for the exercise of 
unusual professional elkill, where al) 
the services required could have 
been performed free of charge by 
an association to which the chent 
belonged, and where the client was a 
stranger somewhat unfamiliar with 
the language who had been told that 
the fee would be a fixed amount — 
Berkos v. 4utna Life Ins Co., 279 Til 
App. 248. 


(2) Agreement of widow and sole 
heir, to pay attormey one third of 
the amount collected for the estate, 
where the services rendered took 
only a short time and were not of 
unusual character—In re Mellich 
168 NYS. 689, 112 App Div. 538, af- 
firmed 114 NE. 1072, 219 NY. 657. 
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champerty is fully discussed in the title Champerty 
and Maintenance §§ 17-21 [11 CJ. p 241 note 8p 246 
note 34]. 


IVho may object. Parties who have no interest in 
the proceeds of a claim®! or interested parties whose 
conduct has estopped them®? cannot ordinarily ques- 
tion the reasonableness of a contingent fee con- 
tract for prosecution and collection of such claim. 
An adverse party who settles with the client and 
agrees to pay the attorney’s compensation may, how- 
ever, attack the agreement between attorney and 
client as unconscionable and invalid.68 


Binding effect on others. A contract for a con- 
tingent fee of fifty per cent, made by a mother and 
sole next of kin of a decedent, is not binding upon 
her descendants, nor upon an estate toward which 
she stood in no other relation than that of dis- 
tributee.64 Nor is an attorney bound by such a con- 
tract entered into by his colleague, unless he knew of 
it before he performed the service.65 
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(2) Contracts Affecting Rught to Settle 


A contingent fee contract prohibiting a settlement 
by the client is void. 

Any contingent fee contract providing that the 
client shall not compromise the suit without the 
consent of, or consultation with, his attorney 1s gen- 
erally considered void as against public policy,66 
unless permitted by statute.6? So where such a void 
piovision 1s inserted in the contract, 1t has been held 
to avoid a further provision stipulating the amount 
of fees which the attorney would receive under the 
contract,68 although the view has been taken that 
such an invalid provision is severable and does not 
invalidate the whole contract.69 Under some au- 
thorities, an agreement of this kind may or may 
not be condemned as against public policy, accord- 
ing to the circumstances of the case.70 


A contract which does not prevent settlement by 
the client and provides for the payment to the at- 
torney of an agreed amount 1n the case of such set- 
tlement 1s valid,?1 but the rule of fairness and reason- 
ableness should be applied to such provisions,72 


(8) Agreement to pay attorney 
fifty per cent recovery on life poli- 
cy, signed by beneficiary subsequent- 
ly adjudged incompetent, where, aft- 
er investigation, the inaurance com- 
pany, before any action was brought, 
paid—In re Cupid, 245 NYS. 564, 
230 App Div. 677 


61. Lay v Lay, 79 So 291, 118 Miss. 
649, aflrmed 39 SCt 13, 248 US. 
24, 63 L.Ed 108 


Devisee of property which had 
been previously deeded to attorney 
by client pursuant to a contingent 
fee contract cannot question such a 
completely executed transaction in 
the absence of evidence of fraud — 
Soper v. Bilder, 100 A. 858, 87 NJ. 
Ha 664 


62. Beck v. Boucher, 195 P. 996, 114 
Wash 6574. 
Permitting performance by attorney 
Clhent having permitted attorney 
to perform services and spend mon- 
ey under contract giving the attorney 
a one fifth interest of whatever share 
of an estate the attorney succeeded 
im procuring for the chent, and hav- 
ing executed a deed conveying a one 
fifth interest 1n land acquired for 
her to the attorney, although deed 
was not in fact delivered, was es- 
topped from denying the validity of 
the contract.—Beck v. Boucher, 195 
P. 996, 114 Wash 574 


@. Ward v. Orsini, 152 NEB 696, 
248 NY 123, modifying 213 NYS 
932, 215 AppDiv 795, which af- 
firmed 211 N.Y S. 249, 125 Musc 
407, 


@% Sloan’s Est, 28 A 1084, 161 Pa. 
237. 


66. Bissell v Zorn, 99 SW. 458, 122 
Mo App. 688 


6a. ND—Simon vy. Chicago Milwau- 
kee & St P Ry Co, 177 NW 107, 
45 ND 251—Moran v Simpson, 
178 NW. 769, 42 N.D 5765 

Pa —Murray’s Dst, 18 PaCo 70 

6 CJ. p 748 notes 31, 82, p 789 note 
44, 


67. Stiles v. Bruton, 64 So 399, 134 
La 628. 


66. Moran v Simpson, 173 NW. 769, 
42 ND 575 


68. Ark—Sizer v. Midland Valley 
R Co, 217 SW 6, 141 Ark 869. 
Mont —Downey v. Northern Pac Ry 

Co., 282 P. 581, 72 Mont 166. 


70. Lipscomb v Adams, 91 SW 
1046, 198 Mo. 530, 112 AmSR 500 
—€ CJ p 748 note 31. 


71L, Cal—Klein v. Lange, 267 P. 180, 
91 CalApp 400 

N Y¥.—Ward v. Orsini, 152 NE 696, 
248 NY. 123, modifying 213 NYS 
932, 215 App Div 795, which af- 
Ormed 211 N.Y.S. 249, 125 Bfiise 
407 


Contract not abridging right 

A. contract employing an attorney 
to settle a claim or sue for damages 
which provides that in making set- 
tlement, either before or after suit 
brought, the attorney is not to act 
until he has submitted the offer of 
settlement to the cllaent and obtained 
his consent, and that the attorney 1s 
to have entire control of the settle- 
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ment and suit, if one 18 brought, 
does not abridge the clients’ right to 
setile, and is not void as against 
public policy—McClanm vy. McF'ar- 
lane, 206 SW. 88, 185 Ark. 608. 


72, Ward v Orsini, 152 NH 696, 
243 NY 128, modifying 218 NYS 
932, 215 App Div. 796, which af- 
frmed 211 N.YS. 249, 1235 Muse. 
407. 


Fee equal to amount paid 

A contract that the attorney’s 
compensation in a personal injury 
action equal the amount received by 
the client if the client settle without 
the attorney’s consent 1s not within 
the condemnation of contracts seek- 
ing absolutely to prevent settlements 
without the attorney’s consent when 
the result 1s reasonable, because in- 
tended to safeguard the attorney 
against settlements for small sums, 
whereby he would be deprived of 
compensation Accordingly an agree- 
ment that the compensation of the 
attorney for plaintiff in a personal 
injury action equal the amount paid 
the client, and that the attorney 
have hig taxable costs and disburse- 
ments 1f the client settle without the 
attorney’s consent, 18 not unreason- 
able nor invahd, where the client 
settled for three hundred dollars. 
But such an agreement would be un- 
conscionable if the total sum to be 
paid to attorney and client exceeded 
the amount demanded in the com- 
plaint —Ward v. Orsini, 152 N.B. 696, 
248 NY. 128, modifying 213 N.Y.S. 
932, 215 App Div. 795, which affirmed 
211 N.Y.S. 249, 125 Mase. 407. 


7 C.J.8. 


(3) Contract to Convey Land 


Contingent fee agreements to convey land are en- 


forceable. 


A contingent agreement to convey a portion of the 
land recovered by suit to the attorney for his fee 
will be specifically enforced,?78 even though the land 


has greatly increased in value.74 


has been sold, the attorney 1s entitled to his due share 


of the amount thereby realized.75 


§ 187. —— Construction and 
a. Construction 


b. Operation and effect 


73. Okl—Lashley v. Moore, 240 P. 
704, 112 OKL 198 

Wash —Beck v. Boucher, 195 P. 996, 
114 Wash. 574. 

6 CJ. p 740 note 4. 


Reasonableness of contract 

A. contract to convey one hundred 
and eighty acres of land to attorney, 
as a contingent fee for defending, at 
his own expense, a will contest in- 
volving one thousand one hundred 
fifty-eight acres of land, was held 
not unconscionable, although the con- 
testants defaulted—Jones v. Jones, 
68 SW (2d) 146, 388 Mo. 478, 90 A. 
LR 219. 
74% Chester v. Jumel, 26 NH 3297, 

125 NY. 287, 1eversing 6 NYS 

809, 2 Bilv Sup 159 


76. Pa—In re Shoenberger, 
502, 211 Pa. 99 

8S C—Hand v. Savannah, etc, R. Co, 
21 SC. 162. 


7e. Alternative promise 

Contract of guardian to pay attor- 
ney for legal services for minors in 
recovering property, providing that 
guardian “agrees to pay and convey” 
to attorney one quarter of property 
recovered, 1s an alternative promise 
to pay one quarter of value of prop- 
erty recovered or to convey an undi- 
vided one quarter interest in such 
property —Berryhill v. Spillers, 232 
P. 876, 1065 Oki. 2565. 


Personal liability of olient 

Children who employed attorneys 
to institute proceedings for the in- 
terdiction of their mother for five 
per cent. of the total amount of the 
inventory if successful were held 
not to have incurred any personal 
liability for the attorney's fees — 
Lazarus, Michel & Lazarus v. Veaz- 
ey, 92 So. 338, 151 La. 790. 


Costs 

A. contract by heirs employing an 
attorney to recover their respective 
interests in decedent's property, and 
providing that the heirs should pay 
the attorney an amount equal to 
fifty per cent. of the recovery, and 
that if nothing was recovered the 
heirs should not be lable in any 
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a. Construction 


General rules as to the construction of contracts are 


applied to contingent fee contracts. 


If the property 


In construing contracts providing for the payment 
of contingent fees the rules of construction of ex- 
press agreements for compensation discussed supra § 
182 are applicable.?6 Accordingly in the absence of a 
showing of a contrary mtent, words used in the con- 


tract will be given the meaning usually expressed by 
those words?? and uncertainties will be resolved in 


Operation 


favor of the client and against the attorney.78 An 


agreement for a proportion of the amount recovered 
Im a suit necessarily means the amount realized in 


amount for costs advanced or serv- 
ices rendered, means that the attor- 
ney should pay all costs if no recov- 
ery was had, but if recovery was 
had the costs and expenses should 
be paid out of the property recov- 
ered, and the heirs should then get 
fifty per cent and the attorney fifty 
per cent of balance—Brown v Fur- 
long, 127 So 731, 170 La 808 


77. “Bond issue’ 

Hxecutrix of will of attorney, 
agreeing to handle drainage district's 
legal work “for 2% of the Bond Is- 
sue,” is not entitled to recover more 
than unpaid retainer fee, where the 
district never had any funds, did no 
work on the drainage project, and 
canceled the contract for sale of 
bonds on purchaser’s default, the 
words “bond issue” covering delivery 
of bonds to purchaser—Vans Agnew 
v. Fort Myers Drainage Dist, (CC 
AFla) 69 F (23d) 244, certioram de- 
nied 64 SCt 776, 292 US. 648, 78 L 
Hd 1494 


“Cause of action’ 

The employment of attorneys to 
perform all legal services incident or 
pertaining to a described “cause of 
action” pending 22 the district court 
for a contingent fee did not refer 
only to the action in the district 
court, especially where the attorneys, 
after an adverse judgment in the dis- 
trict court, took the matter to the 
supreme court without further con- 
tract, and the client requested them 
to advance costs for that purpose and 
repaid the cosis—Lane vy. Gooding, 
198 P. 670, 68 Colo 216. 


“For the period of one year” 
Agreement with client was held to 
entitle attorneys to one third of oil 
leasehold recovered by settlement of 
litigation, as egainst the contention 
that provision in the agreement that 
attorneys receive “for the period of 
one year’ one third of all moneys 
and settlements received by the cli- 
ent limited the attorneys to one 
third of revenues of leasehold for 
one year, since attending circum- 
stances showed that such provision 
was made in leu of a cash retainer 
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and in addition to provision for a 
fee of one third of everything recov- 
ered—Hynd v Sandler, (Tex Civ. 
App) 95 SW.(2d) 165, error dis- 
missed. 


“Inheritance” 

“An action to set aside a divorce 
having been successful, and the wife 
having obtained in an attack on the 
will of the husband, who had died, 
a half interest in a future estate 
limited by the will to vest upon the 
death of their child under age, her 
attorneys being entitled under their 
contract with her to one-half of 
whatever might be recovered for her, 
an agreement in settlement in terms 
binding her to convey to them one- 
half of whatever might come to her 
by mheritance from the child, inter- 
preted in @ normal and popular 
sense, would create an obligation to 
convey to them a half interest in 
the future estate if and when it 
might become vested, the word ‘In- 
heritance’ being ambiguous im nor- 
mal and popular usege, and the cir- 
cumsiances surrounding the parties 
and their situation at the time of 
making the settlement contract 
clearly indicating the intended sense 
of the word ‘inheritance’ "—Higby 
v. Martin, 28 P.(2d) 1097, 167 OkL 
10 


78 Race v. Harris, 286 NYS 168, 
246 App Div. 867. 


Hees allowed in action 

Under a contract between attor- 
neys and client relating to attorney's 
compensation 1m an action to part- 
tion land and for an accounting, pro- 
viding that the attorneys “shall re- 
ceive as their compensation 10 per 
cent. of whatever 1s recovered, ei- 
ther by litigation or settlement, ex- 
cepting that if the court makes an 
allowance for an attorney’s fee in 
said partition suit or other suits 
then such fee shall belong to said 
law firm, exclusive of the said 10 
per cent. so to be paid by” the cli- 
ent, the attorneys were not entitled 
to ten per cent. of the land set apart 
to the cluent in addition to a fee al- 
lowed, but were only entitled to such 
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money or property, and not a mere interest in the 
judgment.79 


b. Operation and Effect 
(1) In general 
: (2) As assignment 
(3) On client’s power to dismiss or com- 
promise 


(1) In General 


The rights of the parties as to the measure of an 
attorney’s contingent fee and the medium of payment 
are controlled by the contract. Contingent fee contracts 
ordinarily contemplate performance of all services neces- 
sary to collect the claim, but particular agreements may 
give the attorney the right to extra compensation. 


In determining the measure of the attorney’s com- 
pensation under an agreement for a contingent fee, 
the contract of the parties 1s controlling,®® and the 
client cannot impair or destroy the attorney’s rights 
to the stipulated fee.81 An agreement to prosecute 
a claim for a percentage of the recovery entitles the 
attorney to the slipulated portion of any amount col- 
lected under the judgment;®2 and where a set-off 
having no connection with the claim which the at- 
torney agreed to prosecute is allowed against the 
judgment, the attorney is entitled to compensation 
on the basis of the full judgment obtained on the 
main cause of action undiminished by the amount of 
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the set-off.28 An amount paid to the attorney by 
the adverse party to cover the attorney’s expenses 
in settling the claim 1s “money received by com- 
promise by reason of the injury” within the mean- 
ing of a contract requiring division between the 
attorney and client of such money.% 


An agreement by the client to compensate the 
attorney if he recovered the difference between the 
actual value and the purchase price of certain 
bonds contemplates that as regards the right to 
compensation, the question of the difference should 
be settled by the verdict and judgment in the action 
for recovery, and the client cannot in a subsequent 
action between attorney and client raise the ques- 
tion of whether the amount recovered in-the prior 
action was in fact such difference.85 


Medium of payment. Where the contract clear- 
ly mdaicates that the parties had in mind the col- 
lection of the claim in money, the attorney is en- 
titled to his fee in money although in fact the 
judgment was paid not in money but in property. 
In such case the attorney is not to be deprived of 
his right to compensation or compelled to accept 
an interest in the property recovered but is en- 
titled to the agreed percentage of the fair cash 
value of such property.86 Where, however, the 


fee, as far as the partition suit was 

concerned, and ten per cent of the 

amount recovered in the accounting 

—Bennett v. Potter, 183 P. 166, 180 

Cal 736 

79. McCall v Atchley, 164 SW. 593, 
256 Mo. 39—Schempp v Davis, 211 
SW 728, 201 MoApp 430 


80. Graeber v. McMullm, (CCA 
Colo) 56 (2d) 497, certiorari de- 
nied McMullin v. Graeber, 58 8 Ct 
9, 287 US 608, 77 LEd 625 


Unexpectedly large amount realized 
without suit 

Where an attorney, employed, on 
a contingent fee of one-half the re- 
covery, to recover for criminal con- 
versation, unexpectedly secures 
twenty-five thousand dollars without 
guit, he should renounce the contract 
and turn over to his client all but 
reasonable compensation for his 
services —~In re Hahn, 94 A 953, 84 
N.J Eq 6528, motion denied 96 A 589, 
85 NJHa. 510, Ann Cas 1918B 830. 


Sl. Hx parte Wilkinson, 126 So 108, 
220 Ala. 529 


o@ In re Lahm, 167 N.YS 217, 179 
App Div. 757, affirmed 119 N.E 
1053, 228 N Y. 578 


Fee provided for nm note 

Where the payee of a note calling 
for ten per cent. attorney’s fees 
agreed to pay the attorney seventy 
five dollars for collection of the note, 


but that ten per cent provided for 
in note would be in licu of seventy 
five dollars fee if judgment on the 
note included attorney’s fees, on 16 
duction of note to judgment includ- 
ing attorney's fees provided for in 
note, the attorney was entitled to a 
fee of ten per cent of amount actu- 
ally collected on the judgment —Ste- 
gall v. Edwards, (Ga App) 181 SD 
502. 


mecovery in creditors suit 

In a creditor’s sult to subject to 
judgment a fund from a personal in- 
jury case, the attorney for the judg- 
ment debtor was entitled to the per- 
centage of the fund which was due 
him under his contract of employ- 
ment in the negligence case —Kit- 
tunger Witt Co v. Brookins, 172 N B 
£97. 85 Ohio App 3266. 


Mecovery in foreclosure suit 

Under an agreement with defend- 
ant providing that the attorney for 
prosecuting foreclosure suits would 
be paid whatever actual fee could be 
thereafter realized trom foreclosure, 
the attorney was held entitled to 
amount of fee included in foreclo- 
sure decree, where defendant, after 
purchasing the mortgaged property 
on foreclosure, sold it subsequent to 
expiration of redemption period for 
an amount in excess of its mortgage 
debt and costs, ag against the con- 
tention that the attorney was enti- 
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tled to a fee only to the extent that 
it was actually collected prior to ex- 
piration of redemption period —Hen- 
ry v. Federal Land Bank of St Lou- 
is, (IllApp) 8 NB (2d) 973. 


&% In re Choate, (OkL) 50 P.(3d° 
706 


84. Sanders v. Cotton, 206 S.W. 313, 
186 Ark 2132. 


85. Steiner, Crum & Wel v. Smith 
Sons Lumbor Co, 98 So. 399, 207 
Ala 442, overruling in effect Smith 
Sons Lumber Co y. Steiner, Crum 
& Weil, 85 So 758, 204 Ala 306. 


8& Graeber v. McMullin, (CCA. 
Colo) 66 (2d) 497, certiorari de- 
nied McMullin v. Graeber, 58 S Ct 
8, 287 US 608, 77 L.Ed 525. 


Percentage of “sam” recovered 

Where attorneys agreed to accept 
as compensation for services in fore- 
closing a mortgage one half of such 
sum as defendant might recover, 
they are entitled to compensation in 
money and cannot be required to ac- 
cept an interest in the land The 
word “sum” used in the contract to 
define the character of the attorney's 
compensation refers to money and 
not to an interest in real property — 
Donovan vy. Jenkins, 155 P. 972, 52 
Mont. 124. 


Recovery of mining claims 
Where judgment was not collected 
in cash but by transferring mining 


7 C.J.8. 


parties agreed that the attorney was to receive a 
certain percentage of whate\er may be collected 
for the client, and the client took realty instead of 
cash, the attorney 1s entitled to the stipulated por- 
tion of the realty.87 


Services contemplated. An attorney's agreement 
to conduct a case for a contingent fee based on 
the amount recovered ordinarily includes all work 
necessary, whether contemplated at the time or 
not, to carry the ca3zes through to a finish, until 
judgment is obtained and the judgment collected,®8 
but an attorney who acccpts a claim on a contin- 
gent fee for collection without suit 1s not thereby 
required to appear at a contested trial of the claim 
against a deccdent’s estate, where his client ha; 
evaded his requests for an additional fee 89 If 
the circumstances warrant the attorney in demand- 
ing a new contract because of the necessity of 
additional unexpected work, he must act within a 
reasonable time after discovery thereof 9° 
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(2) As Assignment 


An executory agreement that an attorney shall re- 
ceive a certain portion of what is recovered ordinarily 
does not prior to judgment give him any Interest in the 
claim, although on recovery of Judgment, provided there 
has been a proper apprepriation, it operates as an 
equitable assignment pro tanto. 


Whether 1n a given case the agreement between 
attorney and client constitutes an assignment 1° 
dependent upon the intent of the parties, as evi- 
denced by the terms of the agreement, in the light 
of all the surrounding circumstances,92 


An executory agreement that the attorney shall 
receive a certain portion of what 1s recovered will 
not, ordinarily give him any legal or equitable 1n- 
terest 1n the cause of action or claim prior to re- 
duction to judgment®? unless there 1s an express 
stipulation to that effect or unless an intention to 
assign an interest in the cause of action plainly 
appears,°> and, where a mght of action 1s not 
assignable, it 1s not possible to assign to an attor- 
ney any right in a future judgment.% 


claims, attorney negotiating settle- 
ment of judgment was entitled to 
agreed percentage of fair cash value 
of claims as fee -—Graeber v McMul- 
lin, (CCAColo.) 56 F' (2d) 497, cer- 
tiorar. denied McMullin v Graeber, 
53 SCt. 9, 287 US 608, 77 Ld 626 


e7. O'Byrne v McNeill, 7 P (2d) 
956, 90 Colo 226 


68. Creason v. Deatherage, 30 S W. 
(3d) 1, 3365 Mo 661 
Extra services not required 
An attorney having one tenth in- 
terest m an invention obtained for 
the seller was entitled to a fair com- 
pensation for his services before be- 
ing required to execute the docu- 
ments necessary to clear the pur- 
chaser’s title—U 8 Colloid Mull 
Corpcration v Myers, (DCN.Y) 6 
FSupp 283 


89. In re Coffin’s Dstate, 179 N.W 
123, 189 Iowa 862 


90. Roper v Alamosa Nat. Bank, 
203 P 668, 70 Colo. 680. 


Delay he'd unreasonable 

An attorney who had agreed to 
make collection for specified per- 
centage of amount collected could 
not, on discovery that the client’s 
debtor was demanding an accounting 
and malnng large counterclaims, 
making additional labor on attor- 
ney’s part necessary, continue to 
perform the work in connection with 
the case and to prosecute negotia- 
tions and proceed with the litigation, 
without inwating upon a new con- 
tract for additional compensation un- 
til a few days prior to the trial— 
Roper v. Alamosa Nat Bank, 203 P 
663, 70 Colo 65680 


1079, 61 Or 88 93,14 LRA(NS) 
1095—6 CJ p 743 note 30 


92. US—Woodbury v Andrew Jer- 
gens Co, (CCANY) 69 3 (2d) 
49—Spellman v Bankers’ Trust 
Co, (CCANY) 6 F (8d) 799 

Cal—In re Scott, 271 P 906, 205 
Cal 6525—Kelly v. Smith, 268 P 
1057, 204 Cal 496 

SC—Perry v. Atlantic Coast Life 
Ins Co, 164 SE. 758, 166 SC 270 

Tex—Besteirro v SBesteiro, (Civ 
App ) 7 S.W (2d) 124 

Wyo—Enos v Keating, 271 P 6, 89 
Wyo 217, 67 ALR 480, rehearing 
denied 375 P 131, 39 Wyo 3217, 67 
ALR 480 

6 CJ p 742 note 20 


Mere assignment of fund collected 
Where the attorney of an injured 
servant suing for damages was as- 
signed one half the amount which 
might be recovered, the transfer be- 
ing made before the filingof the peti- 
tion, the attorney’s interest was con- 
tUungent upon collection, and was a 
mere assignment of funds to be col- 
lected —Chicago, R I & G. Ry. Co 
v. Cosio, (TexCivApp) 182 SW 83 


Hecoverod, or recelved on compro- 
mise 


Agreement that attorneys were “to 
bave one-third of any sum of money 
or property, or both, or either, that 
may be recovered or paid as a com- 
promise of said suit,” was held not 
@ present sale or conveyance of in- 
terest in plaintiff’s cause of action 
entitling the attorneys to intervene 
after attempted dismissal by the cli- 
ent and prosecute to judgment on 
thelr own account the client's suit 
—Wheeler v. Fronhoff, (Tex.Civ. 
App) 270 SW. 887 


91. Stearns v Wollenberg, 92 Pj|9a Gibson v. Texas Pac. Coal Co., 


1069 


(Tex Com App) 266 S.W. 187—6 C 
J p 742 note 21 


Particular contracts construed 

(1) Contract whereby client, in 
consideration of services to be per- 
formed by attorney in prosecution of 
personal injury claim, “assigns’ to 
attorney “one-third of any and all 
sums which may be realized ether 
by suit or by compromise,” consti- 
tuted transfer to attorney of inter- 
eat in cause of action—Guibson v. 
Texas Pac Coal Co, (Tex Com App ) 
266 SW. 187, reversmg (Civ App) 
Gibson v. Texas Pacific Coal Co, 252 
SW. 874. 


(2) A contract between attorney 
and client, “im order to secure the 
services as attorneys in the case of 
the death of my husband, * * * 
I hereby set over to said attorness 
one-third of same against all per- 
ties,” ete, did not provide for a con- 
tingent fee, but was an assignment 
of a one-third intercat in the case, 
rather than any amount or judgment 
which might be recovered by prose- 
culing the htigation—-Wichita Falls 
Hlectric Co. v. Chancellor & Bryan, 
(TexCivApp) 229 SW. 649, error 
refused. 


(8) A conveyance to attorney in 
consideration of services of two- 
thirds interest in lands, estate, and 
property recovered was held effective 
&s present conveyance of realty, but 
not to convey oil theretofore extract: 
ed from the lands—Broadway v. 
Stone, (TexComApp) 15 S W.(24) 
280, modifying (Civ.App) Stone v. 
Brogdway, 6 S.W (2d) 197, and re- 
hearing denied (Com.App ) Broadway 
v Stone, 17 S'W.(2d) 86 
94 Lynde v. Lynde, 52 A. 694, 64 

N.J Bq. 736, 97 AmMSR. 693, 58 L. 


§ 187 


An agreement with an attorney that he shall 
have as compensation a specific sum,®5 or a stipu- 
lated percentage,®6 to be paid out of the amount 
recovered will, however, on the recovery of judg- 
ment, operate as an equitable assignment pro tanto; 
and this has been so held where the action in 
which the judgment was obtained was on a cause 
of action for a tort in itself unassignable.9? 


Necessity of appropriation. In order that an 
agreement for a contingent fee may operate as 
an equitable assignment, there must be in effect a 
constructive appropriation of so much of the 
amount to be recovered as will confer upon the 
attorney a complete and present right to receive 
the same without the further intervention of the 
elient.98 A mere covenant by a client to pay from 
a specified fund after that fund has reached his 
hands does not operate as an equitable assignment 
of the fund,99 and a clause binding the client to 
pay “an amount equal to” a certain percentage “of 
the amount recovered” merely fixes the amount 


ATTORNEY AND CLIENT 


7 C.d.S8. 


to be paid and does not convey an interest in the 
property eventually recovered} In some Jurisdic- 
tions there must be an actual appropriation of some 
designated proportion or per cent of the judgment,¢ 
but in others it 1s not indispensable that the poi- 
tion or amount of the fund sought to be assigned 
should be precisely ascertained and stated in the 
assignment, it being sufficient that the transaction 
affords evidence as to the part of the fund on which 
the assignment was intended to operate.’ 


(3) On Client’s Power to Dismiss or Com- 
promise 
The client’s power to dismiss or compromise his suit 
is not affected by a valid contingent fee contract. 

A vahd agreement for the payment to the attor- 
ney of a proportion of the sum recovered in case 
of success does not give the attorney such an in- 
terest in the cause of action as to prevent the 
suitor without consultiny his attorney, from dis- 
missing the suit or compromising it;5 and where 


RA. 471, reversing (Ch) 650 A. 659 
— €§ C.J p 742 note 22 


95. Cal—McGown v Dalzell, 2386 
P 941, 72 CalApp 197 

DCc—Sanborn v. Maxwell, 18 App 
DC. 246 

NY—Lynch v Conger, NYS 
855, 181 App Div. 221 

Tex—Ives vy. Culton, (Com App ) 229 
S.W 821, affirming (CivApp) 197 
S.W. 819 


66 NY—La Fetra v. Hudson Trust 
Co, 197 NYS 882, 208 App Div 
729, affirmed 142 NH 272, 286 N 
Y. 538 

NC—High Point Casket Co. v 
Wheeler, 109 SH 878, 182 NC. 469, 
19 ALR 891. 

Ohio.—Healy v. Robinson, 11 Ohio N 
P(NS) 829—Smith v. Baltimore 
& Ohio R Co, 11 Ohio NP.(NS.) 
66—Bailey v. Toledo & Ohio Cen- 
tral Ry Co, 8 Ohlo NP(NS) 3866 

Pa —Cramer v. Equitable Gas Co, 14 
Pa.Dist. & Co 153. 

Tex.—Bowles v. Bryan, (Civ App ) 
277 SW. 760—Northern Texas 
Traction Co v. Clark & Sweeton, 
(CivApp) 272 S.W 644—C W 
Hah! & Co v. Hutcheson, Campbell 
& Hutcheson, (Civ App) 196 SW 
262, error refused 

6 CJ. p 742 note 24 


Creation of trust relation 

Where defendants employed attor- 
neys to protect ther title to certain 
mining claims, agreeing to deed 
them seven and one half per cent. of 
the claims or the proceeds left after 
judgment, and to do the necessary 
annual assessment work on the min- 
ing claims for them, it was held 
that defendants became trustees for 


168 


the interests of 
Donohoe v. Tjosevig, 6 Alaska 139 


Asmgnument of legacy 

Retainer agreement executed by 
legatee, apecifying that an attorney 
should receive twenty-five per cent. 
of legacy, to extent of such twenty- 
five per cent amounted to an equita- 
ble assignment of the legacy —In re 
Kitching’s Will, 2583 NY.S 112, 141 
Misc. 704. 


Conveyance of land 

(1) “An attorney agreed to con- 
duct htigation for quieting title to 
his client’s real estate, and the cli- 
ent agreed as compensation ‘to make, 
execute, and deliver to said second 
party (attorney) a good and suffi- 
client warranty deed conveying an 
undivided one-half interest in and 
to said lands above described’ Held 
that, the agreement constituted an 
equitable, conditional assignment to 
the attorney of an interest in the 
subject of litigation”—Lashley v. 
Moore, 240 P. 704, 112 Okl. 198. 


(2) So a client’s agreement to give 
his attorney one-half of tract of land 
for services rendered in recovering 
possession thereof from the client’s 
divorced wife manifested intention 
to convey to attorney an interest im 
such land—Oliver v. Howie, 281 S 
W. 17, 170 Ark 758 


97. Pa—Cramer v. Hquitable Gas 
Co, 14 PaDist & Co. 153 

Tex—Gibson v. Texas Pac Coal Co., 
(Com App) 266 SW. 137, revers- 
ing (Civ App) Gibson v. Texas 
Pacific Coal Co., 352 SW. 874. 

6 C.J. p 742 note 35. 


86. Holmes v Evans, 29 NH 283, 
129 NY. 140—6 CJ. p 742 note 26. 
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thar attorneys—j)|89. Holmes v. Bell, 1834 NYS 801, 


189 App Div 455, affirmed 94 NE. 
1094 mem, 200 N Y. 586 mem—6 C. 
J. p 742 note 27. 


Brown v. Furlong, 117 So. 688, 
166 La 637. 


2 Story v. Hull, 32 NB 266, 148 
Til 506—8 CJ. p 748 note 28. 


Wized compensation or percentags 

The agreement must provide for a 
fixed compensation or specify the 
percentage of recovery —In re E:tch- 
ing’s Will, 253 NYS. 112, 141 Muse. 
704, 


3% Milmo Nat Bank v. Convery, 27 
SW. 838, 8 Tex Civ.App 181. 


4 Zerkowsky v. Zerkowsky, 131 So. 
647, 160 Miss. 278 


& Minn—Southworth v Rosendahl, 
158 NW 717, 183 Minn 447. 
Miss—Lamar County v. Tally & 
Mayson, 77 So 299, 116 Miss. 588 
6CJ p 748 note 31. 


an Texas 

Where injured person assigned in- 
terest 1n cause of action to his at- 
torney, without reservation of right 
to determine whether the claim 
should be compromised after com- 
mencement of suit, the injured per- 
son, after judgment in his favor had 
been affirmed by the court of civil 
appeals, and pending application to 
Bupreme court for writ of error, 
could not compromise his attorney’s 
interest in the judgment by a settle- 
ment with defendant who hed actual 
notice of the attorney’s rights, and 
the attorney, notwithstanding such 
attempted compromise, on the dis- 
trict court’s receipt of mandate from 
court of civil appeals, was entitled 
to emecution for the amount due him. 


i. 


7 C.J.S. 


the adverse party obtains a judgment, the client 
is under no obligation to his attorney, by reason 
of such contract, to bring writ of error.® 


§ 188. Performance 


a. In general 


b. Effect of death of parties 
c. Nonperformance or breach 


—Gibson v Texas Pac Coal Co., 
(Tex Com App) 266 S W. 137, revers- 
ing (Civ App) Gibson v Texas Pa- 
elfic Coal Co, 252 SW. 874 


Ziabilty of county 

County 18 not liable to an attorney 
assigned a fifty per cent interest in 
@ suit on compromise with plaintiff 
who had accepted a consideration 
for right of way for rood —Grant- 
ham v Lamar County, 114 So. 383, 
148 Miss. 1438. 


@ State v. Miller, 96 S.H. 791, 82 
W.Va. 490 


U S8—Waugh v. Q & C Ca, (C 
CAT) 16 F (2d) 868 
Ark—Reeves v Singfield, 292 SW. 

365, 177 Ark. 1195 
Ky—Sharp v. Culton, 89 SW (2d) 

869, 262 Ky 84 
La—Morrison vy. Antoine, 

$18, 11 La App 626 
Tex—Chandler vy Harrison, (Civ 

App) 4 SW (2d) 604. 

6 CJ p 743 note 35 [a]. 


Final determination 

Where an attorney was retained 
to bring suit and to fight it in good 
faith to a final determination, the 
compensation to be at a fixed amount 
if he lost, and at an increased 
amount if he won, sustaining a de- 
murrer to the petition was a “final 
determination” of the cause of action 
in the circuit court, entitling the at- 
torney to his fee, and if he filed an 
amended petition by leave of court, 
and subsequently withdrew it be- 
cause no new facts were stated 
therein, such final determination was 
not thereby affected and the clent 
could not resist payment on the 
ground that the attorney had volun- 
tarily abandoned his case—King v 
Mann, 235 SW. 506, 208 Mo App. 642, 
affirmed (Sup ) 286 SW. 100. 


Partial recovery 

An attorney employed to recover 
two parcels of land for an amount 
equal to half of the value of the 
property recovered was entitled to 
agreed compensation, where he re- 
covered only one parcel, in the ab- 
sence of a showing that he faled 
to do anything he should have done. 
—Stowers v. Runyon, 267 SW. 554, 
206 Ky. 479. 


Realization. of holdings 
An attorney’s cash remuneration 


7. 


124 So 
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a. In General 


An attorney’s right to recover under a contingent 
fee contract depends on the happening of the contin- 


Where there is an agreement for a contingent 
fee, and the contingency has happened, the attorney 
is entitled to recover the fee stipulated in his con- 
tract?’ The happening of the contingency is a 


under contract for payment to him 
in cash of twenty-five per cent 
of the amount realized ‘‘whether by 
way of sale, mortgage, hypothecation, 
exchange, or any other manner” by 
the client from his holdings of stock 
in @ corporation, was not dependent 
on the client’s receipt of cash there- 
for after payment to the corporation 
of the amount awarded in condem- 
nation proceedings —McAVvoy Vv 
Schramme, 264 NYS 181, 288 App 
Div. 225, affirmed 189 NH 691, 263 
NY 648, 


Settlement 

A. suit for divorce is not settled 
within the meaning of an attorney's 
contract, entitling him only to one- 
half the stated fee 1f the case was 
settled, where plaintiff dismissed her 
petition without prejudice, but the 
attorney secured a divorce for de- 
fendant on his cross-petition, since 
“settled” implies that there has been 
an agreement by the parties —Bryant 
v. Mundorf, 179 NW. 125, 189 Iowa 
888 


Straightening out title 

Where the contract provides that 
an attorney is to have a one-third 
interest mm properly conveyed to him 
as a contingent fee for straighten- 
ing out title thereto, his mght ac- 
crues and he 1s entitled to a convey- 
ance when making the title good and 
marketable and furnishing counsel's 
opinion accordingly.—Johnston yv 
Cox, 154 So 206, 114 Fla. 248 


Successful defense of action 

Undor a written agreement to de- 
fend an action for a contingent fee, a 
final favorable judgment by the ap- 
pellate division on the evidence en- 
titled the attorney to receive the 
amount stipulated for the successful 
outcome of the suit—In re Wise, 
158 N YS. 793, 172 App Div. 491. 


Matters not defeating right 

Where a school district claimed in- 
terest in tax funds collected by the 
county, the fact that before the con- 
tract of the district with an attor- 
ney for a contingent fee to aid m 
defending claims of taxpayers for 
taxes paid under protest the county 
treasurer had disbursed some of the 
money did not excuse the district 
from payment of a portion of such 
sum under a contingent fee contract. 
—Board of Education of Oklahoma 
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condition precedent to the right to recover for his 
services, however,® and the precise event which 


City v. Thurman, 247 P. 996, 121 Okl 
108. 


& US—Swift v Jackson, (CCA. 
Okl) 37 F (2d) 237, certio1aril de- 
nied 50 SCt. 861, 281 US 7465, T4 
LEd 1168. 

Ga—Byrd v. Clark, 153 SH 737, 170 
Ga 669, reheamng denied 154 SH 
881, 170 Ga 912—Stephens v Ful- 
ford, 112 SH 894, 153 Ga 637, an- 
sewers to certified questions con- 
formed to, 118 SE 95, 28 Ga.App 
780—Gower v. Roberts, 122 8&8. 
796, 82 Ga App 164. 

Mass —-Zuckernik VY. 
Co., 194 NE 892 

N.Y —Catts v. Harft, 208 NYS. 446, 
124 Misc 619. 

Okl.—Gilbert v. Games, 85 P (2d) 
911, 169 Okl 5&—Jones v Merfeldt, 
80 P (2d) 924, 167 Okl 620—Fisher 
v. Grider, 284 P. 570, 109 Okl 23, 
error dismissed 47 SCt 342, 273 
US 655, 744, 71 LEHd 824, which 
denied rehearing 46 SCt. 106, 269 
US 679, 70 LBad 422—Snell v 
Canard, 218 P. 818, 95 Okl 143, 
error dismissed Canard v. Snell, 
45 SCt. 350, 267 US. 578, 696, 69 
LHd 797. 

Pa~—iIn re McCall, 28 PaDist 433 

Tex—DBuiler v King, (Civ App) 91 
S'W (2d) 863——Senford v. Weller, 
(Civ App ) 189 8.W. 1011, error re- 
fused 

6 CJ p 748 note 85, p 745 note 58 
[a]. 


Foreclosure of mortgage 

Where plaintiffs agreed to fore- 
close defendant’s mortgage for a 
percentage of the recovery, they be- 
came entitled to compensation only 
on the date when defendant's len 
was adjudged superior to the claim 
of a third person—Donovan v. Jen- 
kins, 155 P 972, 62 Mont 124. 


Institution of receivership proceed. 
ing 

Where an attorney investigating 
the advisability of a receivership 
proceeding worked with the under- 
standing that he should not receive 
any fee if a receivership was not 
asked for, and @ receivership pro- 
ceeding was not instituted, the at- 
torney was not entitled to recover 
reasonable compensation for services 
rendered on the theory that he was 
ready to perform the contract by in- 
sututing a receivership suit and his 


Jordan Marsh 
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was contemplated must happen,? 


immaterial that the client 1s not benefited by the 


success of the su:t.19 


In determining whether the contingency has hap- 
pened, the contract of employment should receive 
a fair and reasonable construction?! Unless spe- 
cifically provided, the manner in which the attorney 
accomplishes the desired result is not material,14 
1f he has not previously abandoned the sut,1® and 


it is not a valid objection to the 
that the result was brought about 


elient abandoned the p 
17 


Spears v. Polk, 69 S.W.(2d) 3389, 

Tenn App. 556. 

9 Ga—Byrd v. Clark, 153 SH. 737, 
170 Ga. 669, rehearing denied 164 
8.5L 881, 170 Ga 912. 

Di—Dietz v. Van Speybroeck, 225 i 
App. 183 

La—Putnam v. Pons, 103 So. 254, 157 
La. 895 

6 CJ. p 743 note 36. 


Collection of claim 

(1) An attorney agreeing to collect 
money for @ percentage of the sum 
collected cannot recover fees for ob- 
taining @ judgment, but must collect 
the money—Byrd v. Clark, 153 SH 
737, 170 Ga 669, reheamng denied 
154 S.HL 881, 170 Ga, 912 


(2) So the attorney for plaintiff in 
@ separation action under an agree 
ment by which plamtiff agreed to 
pay him fifty per cent of any sum 
collected in the action wes not en- 
titled to fifty per cent of the amount 
which had accrued, where the action 
was abandoned and alimony was not 
paid.—Wien v Wien, 3873 N.YS 636, 
241 App Div. 536. 

(3) Where money garnished was 
never applied to plaintif’s claim, it 
was never “collected,” within the 
meaning of an attorney's contract for 
fees providing, “No fees for legal 
services unless collection is made.” 
-—-Mountain States Supply Co v Nut- 
tall-Allien Co., 225 P. 811, 63 Utah 
384, 

Damages for breach of promise 

Under a contract providing that 
the attorney should receive half of 
the money which his client should 
recover or obtain for the breach of 
a contract of marriage, whether ob- 
tained “on execution, or by settle- 
ment, compromise, OF agreement” the 
attorney was not entitled to any part 
of the property acquired by the cli- 
ent by operation of law when she 
married the adverse party, nor could 
he recover any part of the value of 
such marriage-——Crow v. Mitchell, 
192 S.W. 417, 269 Mo. 697, L.RA. 
1917D 912. 

Interdicthion in supreme court 
A contract by which an attorney 
for @ contingent fee undertook to 
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seen manner, even though the duties of the attor- 
ney are rendered much less burdensome thereby 14 


Thus a contract, giving the attorney a certain con- 


attorney's claim 
im some unfore- 


secure a judgment of interdiction in 
the supreme court, while the case 
wag then pending on appéal from 
judgment of dismissal, was not com- 
plied with, where he merely secured 
@ remand there—Putnam v. Pons, 
103 So. 264, 157 La. 8965. 


“Procuring” money 
An attorney for a former admin- 


istrator who obtained from opposing 
counsel a stipulation not binding on 
the opposing paity for distribution 
of the estate’s assets in settlement 
of conflicting claims “procured” no 
money for his client within a con- 
tract providing payment of one half 
the amount “procured” for his cl- 
ent—In re Strandburg’s Estate, 247 
N YS. 194, 1388 Mise 732, mod:fied on 
other grounds 348 N.Y.8. 164, 188 
Misc 859. 


Redemption of land 

Where an attorney agreed with a 
mortgagee to foreclose a second 
mortgage on land, subject to a large 
firat mortgage, rendering the second 
mortgage of little value, for a fee 
of two hundred dollars, with a fur- 
ther understanding that he should 
receive three hundred dollars addi- 
tional if the premises were redeemed, 
he was entitled only to two hundred 
dollars, where the premises were not 
redeemed, although the mortgagee 
bid im the land at foreclosure for 
the fall amount, including five hun- 
dred dollars attorney's fees award- 
ed by the court—Baldwin v. Mo 
Claine, 244 P. 256, 138 Wash. 79. 


Securing probate of will 

In au action for an attorney's fee 
under a contract whereby plu.ntiff 
with other attorneys undertook to 
secure the probate of a will and they 
were to be paid a stipulated amount 
and also an additional fee of twenty- 
five thousand dollars if and when 
the will should be probated by final 
decree after appeal, where it ap- 
peared the client had entered into a 
compromise terminating the htiga- 
tion then pending on appeal, plaintiff 
was not entitled to his share of the 
twenty-five thousand dowars, since 
the judgment of the county court 
denying probate had become final 
when the cause was dismissed on ap- 
peal because of failure to file an ap- 
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Compromise or settlement. 
by settlement as well as by suit 1s contemplated by 
the contract, the attorney 1s entitled to recover the 
stipulated amount in the case of a settlement,!é 


tungent fre 1f the case was “tried” in the supreme 
court and afhrmed, covers a situation where the 
appeal was defeated in the supreme court, althovgh 
the case was not contested there on its merits.15 


Where a recovery 


peal bond as required by statute— 
Roberteon v. National Spiritualhste’ 
Ass'n of United States of America, 
(Tex Civ App) 25 SW (3d) &89, 


10. Hudson v. Sanders, 19 Ohio Cur. 
Ct 615, 10 Oluo Cir Dec. 342 


11, Ingersoll v. Coram, (C C Mass) 
127 F. 418—6 CJ p 744 note 38 


Amount receivable under Hmployers 
iabihty Law 

A. contingent agreement by an at- 
torney that he was to receive noth- 
ing unless the client should receive 
at least the amount she wou.d re 
ceive under the “Hmployers’ Liahbil- 
ity Law” meant the full amount she 
could receive under such lew, and 
not an amount previously offered by 
the employer under such law where 
such previous offer was not mention- 
ed in the contract —Nichols v. Wa- 
ters, 167 NW. 1, 201 Mich. 27. 


12. Cal—Mullia v. Mayer, 17 P.(2d) 
705, 217 Cal. 209. 

tl —Dietz v. Van Speybroeck, 225 TL 
App 133. 

6 CJ. p 744 note 39. . 


Salt not originally contemplated 

A lawyer whose client contracted 
to pay him twenty-five per cent of 
the proceeds of any suit, settlement, 
or compromise, of the client’s claim 
to certain property or damages, and 
who recovered money and property 
for such client through joining in a 
suit not onginally contemplated, 
could recover his share of the pro- 
ceeds~—Thomas v Scougale, 155 P. 
847, 80 Wash 162. 


23. US—Frink v., 
Del) 60 F. 486 
Ala.—Cheney v. Kelly, 10 So. 664, 95 
Ala. 168. 

l—Scoville vy. School Trustees, 65 
OL 6528 

Ky—Simrall v. Morton, 12 SW. 186, 
12 Ky L. 281. 

6 CJ p 744 note 41, 


1% Clancy v Kelly, 166 NW. 533, 
182 Iowa 1207—6 CJ. p 744 note 40 

258. Clancy v Kelly, 166 NW. 583, 
182 Iowa 1207. 

26. McCall v. (Mo App ) 


McComb, (CC. 


Atchley, 
194 B.W. T14, 


Secret compromise by client a 
Under a contract providing that 


7 C.J.8 


and the court cannot disregard the contract and 
allow a lesser compensation, on the ground that 
the attorney’s labor in procuring a settlement was 
presumably less than that which would have been 
required by a trial,17? nor, where a compromise of 
the suit was brought about, 1s the attorney’s right 
to the stipulated compensation defeated by his fail- 
ure to subpoena witnesses when requested by the 
chent not to do so.18 Although the contract 1s 
not literally performed, if the client, as the result 
of a compromise, receives all that he would have 
received in the event of a literal performance the 
attorney is entitled to the agreed compensation ,19 
but where the contract provides that the attorney 
is to have a percentage of whatever is recovered 
by compromise or otherwise in the litigation, if no 
such compromise is effected he 1s not entitled to 
recover where the client, by reason of an inde- 
pendent claim, receives in settlement substantially 
what he could have received in the litigation, the 
attorney taking no part in such settlement 2° 
Where the contract provides for a certain percent- 
age of the recovery if settlement 1s made out of 
court and a larger percentage in case suit 18 
brought, where a just settlement is effected without 
litigation and suit 1s then instituted as a mere 
formality for the convenience of an adverse party, 
the attorncy 1s entitled only to the smaller amount 
of compensation, it being his duty to select the 
method of recovery which is least burdensome to 
his client.21 


b. Effect of Death of Parties 


The rule that the contingency must happen to en- 
title the attorney to his fee applies notwithstanding the 
death of the parties. 


attorneys are to receive one fourth 
of whatever 1s recovered by them 


for their client “in said action’ by | claim 
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Sulit to establish party’s status 
There was a compromise of the 
of plaintif€’ whose husband 
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The death of either attorney or client does not 
affect the requirement that the contingency must 
happen before the fees become payable °4 


Death of attorney. The estate of a deceased 
lawyer employed on a contingent fee basis has no 
enforceable claim where the contract was not per- 
formed at the time of his death;** and an attor- 
ney prosecuting a claim upon a contingent fee, who 
performed every act proper and necessary to pro- 
mote the interest of his client but died before the 
case came to trial, cannot be held to have performed 
his contract so as to entitle his estate to the stip- 
ulated fee.24 So where the right to compensation 
1s contingent upon success, and the death of the 
attorney occurs before any recovery is had, and 
nothing is thereafter recovered, his personal rep- 
resentatives are entitled to no compensation for 
his services25 Where the contract has been fully 
performed by the attorney, however, his death does 
not abrogate the right of his estate to the contin- 
gent fee owing to him;26 and where an attorney 
who is employed under a contract for a contingent 
fee substitutes another attorney in his stead who 
prosetutes the suit with the consent of the client, 
the death of the original attorney does not defeat 
the right of the substituted attorney to recover the 
agreed compensation for such services 27 


Death of chent Where a contract was made 
with an attorney for the prosecution of a claim for 
a contmgent fee out of the amount recovered, and 
the contract was substantially performed by the 
attorney before the death of the client, as where 
the claim was tried before his death, but favorable 
decision was rendered on it thereafter, the fees 
became vested prior to the client’s death, and the 


41 App Div. 589—6 CJ p 744 note 
49. 


26 O’'Bnmen v Liberty Minmg Co, 


compromise or otherwise, the attor- 
neys are entitled to recover, although 
the client obtains a seorct voluntary 
compromise while the action 1s pend-~ 
ing, an objection that the compro- 
mise on the client’s part was not a 
recovery “in gaid action” being un- 
tenable——McCall v. Atchley, (Mo 
App) 194 SW. 714 
17. Murray v Waring Hat Mfg Co, 
127 NYS 78, 142 AppDiv 614— 
In re Summerville, 129 NYS 1148 
See Malmquist v Belden Mfg Co, 
202 DlApp 319. 


18. McCall v Atchley, (Mo App ) 194 
SW. 714. 


19. Webster v. Rhodes, 112 P 324, 
49 Colo 203—6 CJ p 744 note 43 


20. McCall v Atchley, (Mo.App ) 
194 SW 714 


81. Saunders vy Guinn, 
App) 1S W (/£a) 368. 


7CJ.S ~—68 


(Tex Civ 


was killed m a railzoad accident 
within the meaning of the word as 
used in her contract with her attor- 
neyz, where the road settled the 
claim, although it required a friend- 
ly suit to be brought against it to 
establish plainiiff’s status as the wite 
of deceased —Heller v. McGulvray, 
(Mo App ) 228 SW 970 


22, Ky—tTriplett v. Mockbees, 5 J 
J Marsh 219 

NY—Badger v_  Celler, 
653, 41 App Div 599 


23. Mulqueen v. Commussioner of 
Internal Revenue, (CCA) 65 F 
(2d) 365, cert den 54 S.Ct. 62, 290 
US 644,78 Ld 559 


MM Sargent v McLeod, 103 NE 164, 
209 NY. 260, 52 LRA(NS) 380 


25. Badger v Celler, 58 NYS 653, 
1073 


58 NYS 


204 NW 625, 164 Minn 186 


moyaltieos under miming lease 

Where a landowner contracted with 
an attorney to assign one tenth of 
the royalties payable under a lease 
which he might succeed in putting 
the land under, and the attorney etf- 
fected the lease after the death of 
the landowner, whose heirs assigned 
the attorney one itcnth of the royal- 
ties payable thereunder, the landown- 
ers promise to assign part of the 
royalties was dependent only on the 
success of the attorney's promised 
efforts to procure the lease, and the 
death of the attorney did not abro- 
gate the assignment of part of roy- 
alties to him—O’Brien v. Liberty 
Mining Co, 204 NW 6265, 164 Minn. 
186 


a7. Reese v Reshurgh, ¢6 NYS. 
633, 64 App Div 878. 
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attorney is entitled to them28 So when the at- 
torney rendering services to the date of the client's 
death was dismissed by the client’s admunistrator, 
who afterward recovered on the claim, it was held 
that the death of the client did not dissolve the 
contract, but that the compensation remained a 
lien upon the money when recovered;*9 and it 
has been held that an agreement for a percentage 
of the sum recovered is such an interest as will 
prevent the death of the client from revoking the 
attorney's authority 89 An agreement between at- 
torney and client in consideration of legal services 
in a pending action for land conveying to the for- 
mer an interest in the land sought to be recovered 
is not revoked by the death of the chent;3! but 
where an attorney undertook the prosecution of 
a swt for compensation conditioned on success, 
and, upon the death of the client, the suit was 
dismissed or compromised by the client’s personal 
representatives, thereby preventing success, it was 
held that the attorney was not entitled to the en- 
tire contingent fee agreed on.?2 


ce. Nonperfsormance or Ereach e 


An attorney breaching his contingent fee contract Is 
entitled to no compensat.on and may be liable in dam- 
ages ‘The attorney cannot recover where performance 
becomes impossible through the happening of a collateral 
event, but the rule is otherwise where the client pre- 
vents perfo: mance. 


The attorney is not entitled to recover his com- 
pensation under a contingent fee contract where 
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before the happening of the contingency he aban- 
dons the case?? or refuses to complete his con- 
tract without extra compensation,?4 even though 
his services may have been of benefit to the par- 
ties,25 and he 1s liable for damages proximately 
caused by his failure to perform.36 


Where the attorney obtained a settlement pur- 
suant to his contract of employment, and that set- 
tlement was almost immediately attacked from the 
source from whence it came, it 1s the attorney's 
duty to defend such attack, and if he refuses to 
do so and the client is therefore compclled to em- 
ploy other counsel, such employment must be held 
to be at the expense of the first attorney.87 


Impossbiusty of performance. The attorney is 
not entitled to recover under a contingent fee con- 
tract when the attarnmment of the desired object 
becomes impossible through the happening of a 
collateral event.28 Where the client prevents prop- 
er performance by the attorney, however, the lat- 
ter is entitled to the reasonable value of the services 
rendered in part performance,®9 and, where the 
attorney has fully performed by bringing about a 
settlement to which the parties agreed but the 
client refuses to execute the agreement, the at- 
torney 1s entitled to the agreed contingent compen- 
sation;#9 but the attorney cannot recover where 
the happening of the contingency is prevented by 
the wrongful conduct of the person for whose ben- 
efit the services were engaged and with the sub- 


a8. In re Levine’s Estate, 286 NY 
§ 613, 247 Anp Div 19, affirming 
278 NYS. 36, 154 Mise 700. 

29. Wyle v Coxe, (DC) 15 How 
(O08) 415, 14 L Ed. T63—6 CJ.p 
%27 note 43 

80. Drpree v Bridgers, 84 SEH 696, 
168 NC 4284—6 CJ p 744 note 61. 


31. Dupree v. Bridgers, supra 


32. Campbell v Kincaid, 3 TB Mon 
(Ky.) 63—6 CJ p 7327 note 49. 


33. US—In re Woodworth, (DC 
NY) 165 FSupp 291, afirmed (CC 
A) 86 F (3d) 50 

Ark—yYoung v. Fowler, 200 5S W. 813, 
133 Ark. 145 

6 CJ p T44 note 45 


34 Douglass v. Downend, 30 Ohio 
Cir Ct. 649 


35. Young v Fowler, 200 SW. 813, 
132 Ark. 145 


36. Page v. Walser, 213 P 107, 46 
Nev. 390. 
oss of interest In corporation 
An attorney 18 liable for damages 
proximately caused by his failure to 
perform his contract to establish by 
litigation or otherwise the oclient’s 
interest in @ named corporation in 


return for the assignment to him 
by the client of a portion of such 
interest, and where the attorney so 
manipulated plaintiff's interest in 
such corporation that it was trans- 
ferred into stock of another co1po- 
lation, which was later sold on ex- 
ecut.on and wholly lost to plaintiff, 
the fact that the stock became in 
contemplation of law the sole prop- 
orty of such other corporation does 
not preclude plaintiff from maintain- 
ing an action to recover such damag- 
es~—Page v Walser, 218 P. 107, 46 
Nev 390 


37. Hoskins v Adkins, 41 8 W (2d) 
758, 184 Ark 124. 


38, By—Fisk v. Snyder, 4 Ky L 
716, 11 Ky Op 928 

Tenn—Moyers v. Graham, 15 Lea 
57. 


Disbarment 

The rule permitting an attorney's 
recovery for the reasonable value of 
services performed is based on quasi 
contract and 1s confined to instances 
where the attorney 1s prevented from 
earning the ogreed contingent fee 
without fault, as by illness, death, 
or discharge without fair cause, and 
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18 inapplicable where the attorney 18 
disbarred or unjustifably abandons 
the case—In re Woodworth, (DCN 
Y) 15 FSupp 291, affirmed (CCA) 
85 F (2d) 650. 


38. Ala—Lanthrip v. Ivey, 114 So 
12, 22 Ala App 190 

N D—Hildreth v Honsinger, 171 N 
W 333, 41 ND 485 

Wash—Smith v. Saulsberry, 288 P 
927, 157 Wash 270—Ramey v 
Graves, 191 P. 801, 112 Wash 8&8 


Acceptance of consent judgment 
Where the client, after employing 
the attorney to collect a claim and 
agreeing to pay one half of the 
amount collected, by hig neglect pre- 
vented the attorney from properly 
presenting the claim and compelled 
him to accept a consent judgment, 
and where the attorney's services 
were reasonably worth the full 
amount of the consent judgment, the 
client was not entitled to one half 
of the amount so collected —Lanthrip 
v. Ivey, 114 So. 12, 22 Ala.App. 190 


40. lowa—Coughion v. Pedelty, 233 
NW 68, 211 Iowa 1388 

NJI—Levy v. Gollin, 188 A. 308, 5 
N J Mise. 786. 


7 C4J.S. 


sequent continuing passive acquiescence of the 


client.41 


§ 189. —— Effect of Premature Termination 
or Settlement of Action 
Although the client may dismiss the action or com- 


promise without his attorney’s consent, by so doing he 
cannot defeat the attorney’s right to contingent com- 


pensation. 


Since ordinarily an agreement for a contingent 


41. Stephens v Fulford, 112 SH 
894, 1583 Ga 687, answers to cer- 
tified questions conformed to 113 
SH 96, 28 GaApp 790 


Zmployment to obtain pardon 

Where the father of a convict en- 
gaged an attorney on a contingent 
fee basis to obtain a pardon for his 
son, and the attorney obtained from 
the trial judge, the solicitor general, 
and each of the trial jurors, and 
from various other persons, a recom- 
mendation for a pardon and obtained 
a confession of perjury from the 
state’s main witness in the criminal 
case and a recommendation from the 
commission to the governor for a full 
pardon which was transmitted to the 
governor, and where the son of the 
client escaped from the penitentiary 
while such favorable recommenda~ 
tion was awaiting the governor's con- 
sideration so that the pardon could 
not be granted, the convict being a 
technical fugitive from justice, and 
where the client Knew the where- 
abouts of his son and refused to re- 
turn him to the custody of the state 
authorities, the attorney could not 
recover either on a quantum meruit 
or on the contract. In such case, as 
pointed out by the court, the ques- 
tion of whether recovery could be 
had where the chent himself pre- 
vented, by his wrongful conduct, a 
successiul result of the attorney’s 
services was not presented and could 
not be decided —Stephens v Fulford, 
112 SH 894, 158 Ga. 687, answers 
to certified questions conformed to 
118 SH 95, 28 Ga App 790. 


42. La—Succession of Rice, 86 So 
282, 147 La 884—Succession of 
Carbajal, 71 So. 774, 189 La 481 

Miss —New Orleans & N BD R Co 
v. Tally & Mayson, 69 So 186, 109 
Miss 893. 

Mo—Muller v. St. Louis Car Co., 
(App ) 14 SW.(2d) 464. 

N Y—cCorcoran v. George Kellogg 
Structural Co., 166 NY.S 269, 179 
App Div. 896 

Tex—Robertson v National Spurit- 
ualists’ Ass’n of United States of 
America, (CivApp) 35 SW (2d) 
§89—Kelly v. Gross, (CivApp) 4 
S'W (2d) 296. 

6CJ p 745 notes 58, 54. 

Hiffect on attorney’s lien see infra § 
2381. 
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fee, as has been shown supra § 187, does not give 


the attorney any interest m the subject matter 
of the litigation, any disposition of the case the 


client chooses to make is, in the absence of fraud 
or collusion, binding on the attorney.‘ However, 
a compromise or settlement by the client may not 
deprive the attorney of his right to proper com- 
pensation for his professional services, especially 


where the employment contract contains a stipula 


Contract held not binding 

Where the attorneys of plantiff 
had a contract with him for one third 
of the amount recovered in a suit 
for personal injumes and plaintiff 
without their knowledge by a settle- 
ment contract with defendant receiv- 
ed an amount in satisfaction of his 
own part of the judgment, a written 
agreement, part of such contract, 
that defendant was to pay plaintiff’s 
attorneys’ fees, not exceeding a cer- 
tain amount, was not binding on such 
attorneys, and defendant, under Rev 
St (1909) § 964, 18 lable, for plain- 
tiffs attorneys’ fees, for an amount 
equal to one half of plaintft’s part 
of the judgment—Kaemmerer v St 
Louis HDlectric Terminal Ry Co., 211 
SW. 687, 201 MoApp 3805. 
Bight of attorney to intervene 

(1) An attorney rendezing services 
for a contingent fee, based on a per- 
centage of real property recovered, 
could not intervene or restrain his 
client’s settlement through other at- 
torneys —Besteiro v. Besteiro, (Tex 
Civ App) 7 SW.(2d) 124. 


(2) Attorneys having a contingent 
interest 1n community property re- 
covered by the wife in the event of 
divorce cannot intervene in and pros- 
ecute a divorce suit after the parties’ 
reconciliation and prayer for dismuis- 
sal—kKelly v. Gross, (Tex Civ.App ) 
293 SW. 325 


43. Miss—Lamaer Hardwood Co vy 
Case, 107 So 868, 148 Miss 277 
NY—In re Carney, 158 N.Y S. 585, 
93 Misc 600 

Or—Snow v. Beard, 162 P. 258, 83 
Or 518 

Tex —Kelly v. Gross, (Civ.App) 48 
‘W (2d) 296 

Wyo—Enos v. Keating, 271 P. 6, 
39 Wyo 217,67 ALR 430, rehear- 
ing denied 275 P. 131, 39 Wyo. 3217, 
67 ALR. 480 


Client cannot waive his attorney's 
contingent interest 1n recovery, but 
an attorney having such interest may 
recover in the client’s name against 
the person hable having pmor no- 
tice of the attorney’s interest.— 
Groves-Barnes Lumber Co v. Free- 
man, (Tex Civ App.) 33 S'W (2d) 218. 


Compromise of suit to cancel oll lease 
(1) If an oul lease was an absolute 
nullity, a breach of the agreement by 
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tion agaist compromise or settlement.*® General- 


the lessors, husband and wife, with 
their attorney, employed under a con- 
tingent fee contract, not to compro- 
mise suit to cance] the lease without 
the consent of the attorney, entitled 
him to judgment against the husband 
for damages if a compromise was 
made with intent to deprive the at- 
torney of his fee—Fuinkelstein v. 
Roberts, (Tex.Civ App ) 220 SW 401, 
dismissed for want of jumsdiction 


(2) In a suit to cancel an 011 lease 
executed by plaintiffs, husband and 
wife, wherein plaintiffs’ attorney in- 
tervened to enforce his contract with 
them, declaring on an agreement 
made by plaintiffs with defendant 
lessees, defendants cannot be held on 
such agreement except in accordance 
with its terms, including their stip- 
ulation to pay all claims as atiorneys 
established against plaintiffs by suit 
or compromise, the compromise hav- 
ing established nothing against plain- 
tiffs —Jnkelstein v. Roberts, supra. 


Quantum meruit 

(1) Where a contract between at- 
torney and client for a contingent fee 
contains no atipulition against com- 
promise or discontinuance, the client 
may compromise or discontinue at 
will, leaving the attorney to his rem- 
edy by an action on quantum mer- 
ult—Succession of Carbajal, 71 So 
774, 1389 La 481 

(2) A client, discharging attorneys 
employed on a contingent fee of two 
thousand dollars and settling the 
case, was at least lable on quantum 
meruit, 1f not on the contract, having 
put it out of the attorneys’ power 
to complete the contract—Lane v. 
Gooding, 193 P. 670, 69 Colo 216. 


(3) Where the consideration receilv- 
ed by plaintiff for the cause of action 
was so intermingled in the settle 
ment agreement that it was impos- 
sible to say how much plaintiff gain- 
ed from the cause of action, an at- 
torney who was to receive one fourth 
of the amount recovered on the cause 
of action was entitled to payment 
on the basis of what his services 
were fairly and reasonably worth — 
Nic Projector Corporation v. Movie- 
Jecktor Co. (D.CN.Y) 16 F Supp 
605. 


iiability of third person 
(1) Defendant in @ suit owes plain- 
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ly, where an attorney is employed upon a contingent 
fee, and the matter is compromised, 
his consent, if the result arrived at, no matter what 
its form, is in effect substantially the same as that 
upon which his contract fee is based, he may re- 
cover the full compensation fixed in the agreement, 
but, if it differs materially, he is lumited to a quan- 


tum meruit.44 


If the party compromises the suit or dismisses 
it without recerving any consideration, the attor- 
ney 1s entitled to nothing under the contract,*® his 


tiffs attorneys no duty to see that 
plaintiff complies with his contract 
for contingent fees, and, if plaintiff 
wrongfully compromises the sult to 
the injury of his attorneys, their 
remedy, if any, 18 @ suit against 
plaintiff, and not against defendant. 
—Wheeler v Fronhoff, (Tex Civ.App.) 
270 SW. 887. 


(2) Husband and wife, suing to 
cancel their o1] lease, had power to 
compromise the suit without consent 
of their attorney, although they had 
contracted with him not to do 80, 
and defendant lessees were not lia- 
ble to the attorney for such breach 
of contract by his clients unless in 
compromising defendants acted with 
@ wrongful purpose —Finkelstein v 
Roberts, (Tex Civ App ) 220 SW 401, 
dismissed for want of jurisdiction. 


(8) However, where an attorney to 
bring action against a railroad for a 
contingent fee was dismissed before 
suit and action was commenced by 
other attorneys, who, after conduct- 
ing litigation for four years, made a 
settlement with the railroad, which 
acted in good faith, the attorney's 
claim, if any, was not against the 
railroad but against the client —Rew- 
lings v. Louisville & N. BR. Co., 205 
SW 681, 181 Ky 610. 


Monprofessional services 

Objections by piaintilf’s attorneys 
to dismissal of an employee’s action 
against a iallroad for personal in- 
juries, on the ground that they were 
employed on a contingent basis, and 
had received no compensation for 
services rendered, and had advanced 
plaintiffs six hundred dollars to gev- 
en hundred dollars, in addition to re- 
taining doctors to give him medical 
treatment, corroborated charges of 
improper conduct by attorneys, and 
to disclose that their relation to 
plaintiff had ceased to be merely pro- 
fessional —Weinard v Chicago, M. & 
8t. P Ry. Co, (DC Minn ) 298 F. 977, 


44. Walker v. Wright, 236 P. 710, 28 
Amz 2365 


Substantial compliance 

Where defendant client In writing 
agreed with plaintiff attorneys that, 
in the event he secured one half the 
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remedy being an action for damages,4® or an ac- 
tion upon a quantum meruit for the value of the 
services actually rendered.‘7 


Where the client compromises for less than the 
face of his claim, the stipulated method of com- 
puting the compensation to be paid the attorney 
for his services must control, even though the suit 


is settled without his consent,4® unless the agree- 


money belonging to his wife as his 
sole property, or all of 1t passed in- 
to his control as community proper- 
ty, whether by court action or other- 
wise, the fee agreed to be paid plain- 
tiffs should then become due, a com- 
promise of the matter by defendant 
with his wife, without consent of 
plaintiffs, and which in effect irrevo- 
cably branded the money as com- 
munity property, and secured to de- 
fendant a one-half interest therein 
beyond the power of the wife to dis- 
pose of, while not a literal compliance, 
was @ substantial compliance with 
the contract, entithng plaintiffs to 
the agreed fee—Walker v. Wight, 
286 P. 710, 28 Ariz 235 


45. Colo-——-McPhail v. Spore, 168 P 
161, 62 Colo 307. 

Minn —Southworth v. Rosendahl, 158 
NW. 717, 188 Minn 447 

Miss—-Lamar County v Tally & 
Mayson, 77 So 299, 116 Miss 588 


Tex—Kelly v Gross, (CivApp) 4 
S.W (2d) 296. 
Wyo—Hnos v Keating, 271 P 6, 


$9 Wyo 217,67 ALR 480, rehear- 
ing denied 275 P 1381, 39 Wyo. 217, 
67 ALR 430 

6 C.J. p 745 note 55. 


Wall contest 

Where, after having plaintiff file 
@ caveat in @ will contest, and con- 
tracting to pay him one fourth of 
anything recovered, defendant, with- 
out plaintiff's authority, dismissed 
the action, which however, proceed- 
6d as to other caveators, plaintiff 
was not entitled to one fourth of the 
estate gained for defendant by the 
setting aside of the will—Boyd v. 
Johnson, 125 A 697, 145 Md 885. 


46. Johnston v. Cutchin, 45 SH 522, 
138 NC. 119. 


47. U.S—Marquam v Vachon, (CC 
A Alaska) 7 F (3d) 607. 

Cal —Ayres v. Lipschuts, 228 P 720, 
68 CalApp 134—Hall v. Orloff, 194 
P. 296, 49 CalApp 746. 

Minn —Southworth v Rosendahl, 158 
NW 717, 138 Minn 447 


Tex—Kelly v. Gross, (CivApp) 4 
S.W (2d) 296 
Wyo-—HEnos v. Keating, 271 P 6, 


89 Wyo. 217, 67 ALR. 480, rehear- 
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ment contains a void clause prohibiting settle- 
ment,#9 and it has been held that the entire com- 
pensation stipulated for may be recovered in such 


ing denied 275 P. 181, 89 Wyo 217, 
67 ALR 430 
6 CJ. p 745 note 57. 


Discharge of attorney and settlement 

A client may at any time, for any 
reason satisfactory to him, however 
arbitrary, discharge his attorney, and 
his settlement of a case without con- 
sulting his attorney is not a breach 
of the contract; but the attorney is 
limited to recovery of the reasonabie 
value of services rendered —Mar- 
quam w Vachon, (CC.A Alaska) 7 
FE (2d) 607. 


48. Ark—Davies & Davies v Pat- 
terson, 205 SW 118, 185 Ark 22 
Kan —Carter v. Dunham, 177 P. 533, 
104 Kan 59. 

N Y —Lefkowitz v. Leblang, 187 N 
YS. 520 

6 CJ. p 745 note 59. 


Substantial performance 

Where a contract between atiorney 
and client provided for a certain con- 
tingent percentage of recovery, if 
by settlement without trial, and a 
higher percentage of recovery if by 
final judgment, and after reversal in 
the federal court the attorney dis- 
missed, and sued in the state court, 
on compromise by client for the same 
amount for which judgment had once 
been procured, the attorney had sub- 
stantially performed the contract, 
and was entitled to his fee based on 
the percentage for recovery by final 
judgment —Quinette v. Mutschrich, 
285 P. 680, 109 Okl 281, 


Agreed lump sum payment 

An attorney holding a contract for 
@ contingent fee 18 entitled to the 
lesser fee which his client procured 
him to name in case of settlement 
where the client, without replying, 
settied the case, thereby impliedly 
assenting to the attorney’s offer to 
forego his contingent fee and receive 
instead the lump sum payment which 
he named —Laredo Nat Bank v Gor- 
don, (CCA Tex) 61 F (2d) 906, cer- 
tiorarl denied 53 SCt. 624, 389 US 
726, 77 LB 1476. 


48. In re Snyder, 82 NE 742, 190 
N.Y. 66, 128 AmMSR 538,14 LRA 
(NS) 1101, 18 AnnCas. 441—6 C 
J. p 745 note 60, 


7 C.Jd.58. 


a case,59 although a contrary view has been tak- 
en.51 The question as to the amount on which the 
percentage is reckoned in case of compromise or 
settlement 1s discussed infra § 191. 


Settlement aduised by attorney. Where an at- 
torney advises his client to settle, he thereby waives 
his right to claim a contingent fee payable 1n the 
event the claim is prosecuted to final judgment 52 


Proof of damages. Since an action by an attor- 
ney against his client for compromising a claim 
without notice 1s an action for damages, he must 
prove the damages that he sustained by‘such com- 
promise,53 which necessarily include proof that 
the suit would have been successful if no compro- 
mise had been made,54 and that the claim if re- 
duced to judgment would have been collectable 5% 


§ 190. Implied Agreements 


a. In general 
b Services covered 


a. In General 


Where the contract of employment contains no 
epecial agreement for compensation, there is an implied 
agreement to pay for the attorney’s services, on the 
other hand a contract for compensation will not be 
Implied tn the face of an express contract therefor, but 
where the latter is void, or ts nullified by mutual con- 
eent or act of the client, a contract may be implied 


In the absence of special agreement and on the 


56. 
199, 88 Fla 64 


50. Hill v Cunningham, 25 Tex. 25 
—§ CJ p 745 note 62, 


$1. Ellwood v Wilson, 21 Iowa 5328 
Settlement pending happening of con- 
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Fla —McGuill v. Cockrell, 101 So. 


Ga—Fleming v Phinizy, 134SH 814, 
85 Ga App 792 
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assumption that there is a valid retainer, there 
arises an implied agreement on the part of a 
client to pay a reasonable sum for the services of 
his attorney ,5€ and, as shown supra § 162, con- 
tracts to pay retaining fees will be implied in some 
jurisdictions The question of what constitutes an 
employment sufficient to support an implied promise 
to pay for the services is discussed supra § 175. 


Exmstence of express contract. The existence of 
an express contract for the payment of attorney's 
fees prevents the arising of a contract by implica- 
tion;57 and where one person is bound by an ex- 
press contract to pay for services rendered, the 
law generally does not impose the same obligation 
on another by :mplication,5® especially where such 
other 1s represented by his own counsel 59 The 
attorney alone has no right to rescind an express 
contract,69 but, where both parties assent to the 
abandonment thereof, an implied contract arises,52 
and in case the client sets aside the contract or 
procures it by misrepresentation, the attorney may 
resort to an implied contract on the part of the 
client to pay a fair amount as a fee 62 


Void contract Where a contract between an at- 
torney and a client 1s void, but not inherently 
malum in se or malum prohibitum, the atiorney may 
recover a reasonable compensation for his services 
on a quantum meruit®8 Accordingly, where the 


ices and recover the reasonable value 
thereof —Fleming v Phuinizy, 184 &. 
E 814, 36 Ga App. 792 


57. Wilmington v Bryan, 54 SE 


tingoncy 

Where an attorney obtained judg- 
ment for the client and the adverse 
party appealed, whereupon pending 
the appeal the client and the ad- 
verse party, without the knowledge 
of the attorney, compromused, and 
subsequently the attorney procured 
an affirmance of the judgment, he 
was not entitled to recover the full 
amount specified in his contiact as 
his fee in the event of an affirmance, 
but his remedy, if any, was on the 
quantum meruit for the value of his 
services up to the time of notice 
of the setticment—Hilwood v. Wil- 
zon, 21 Iowa 528 


52. Robertson v National Sp:iritual- 
ists’ Ass’n of United States of 
America, (TexCiv App.) 25 S.W 
(2d) 889 

S33. J.ynch v Munson, (Tex Civ.App ) 
61 SW 140 


& Merchants Nat Bank v Busts, 
28 SW 227, § TexCiv App 350— 
6€CJ p 746 note 64 

S& Wilbur v Lane, 115 SW 298, 53 
TexCivApp 249—lLynch v. Mun- 
gon, (Tex Civ.App) 61 SW. 140. 


La—Levin v Suffrin, (App) 167 So 
911 

Minn —Eriksson v Boyum, 184 NW 
961, 150 Minn 192 

Mo—Schaper v Sayman, (App) 61 
SW (8d) 3879—Leahy v. Lemp, 
(App) 214 SW 228 

N ¥ —Evans v FPrinces Bay Oyster 
Co, 177 NYS. 276—McDonald v 
Johns, 115 NYS 695 

Ohio —O’Brien v. Hackett, 20 Ohio 
NP(NS) 367 

Vt—Paddock v. 
378 

6 CJ p 747 note 89 


Fee stipulated in note 

It 18 implied that the attorney will 
be paid the fee stipulated in the note 
sucd on or collected—Guilbeau v 
Marget Bros Co, 1 La App 357. 


Dissension ap to amount 

A. statement in a client’s letter that 
she could pay the sum named for 
services in obtelming a divorce shows 
@® mere dissension as to the amount 
of the fee and not a repudiation of 
liability for the reasonable value of 
the services; and the attorney could 
thereafter continue to perform serv- 


1077 


Kittredge, 31 Vt 


548, 141 NC 666—¢6 CJ p 747 note 
90. See Keehn v. Moist, 192 Ill. 
App 6520 


5S Hill v. 
(Tenn) 514 


59. O'Brien v Hackett, 20 Ohio N 
P(NS) 367 


60. Ga—Johngzon v. Clarke, 22 Ga 
541 

Mo—White v. Wright, 16 Mo App 
551 


61. Holladay’s Case, (CCOr) 27 F 
830—6 CJ p 747 note 95 


62. Thompson v. Smith, (Tex Com 
App) 248 SW 1070, re‘ersing 
Smith v. Thompson, (Civ App ) 238 
Sw s76—6 CJ p 747 note 96 


63. Cal—Whiley v Silsbee, 36 P (2d) 
854, 1 Cal App (2d) 520 

Ill——Papiveau v. White, 117 ILLApp. 
51. 

Neb—Hawood v Carter, 222 P. 280, 
47 Neb 384. 

N M—Baca v. Podilla, 190 P. 730, 26 
NM 228, 11 ALR. 1188 

ND—Simon v. Chicago, Milwaukee 
& St. P. Ry Co., 177 N.W. 107, 45 


Childress, 10 Yerg 
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illegality was not in what the attorney was to do 
but in the manner in which he was to be com- 
pensated for doing the legal thing, then he can re- 
cover upon a quantum meruit for the reasonable 
value of his services; but when the illegality, e1- 
ther in whole or in part, 1s in the thing which he 
was to do, there can be no recovery upon a quan- 
tum meruit.64 


b. Services Covered 


Generally an attorney can recover for any lawful 
services he was requested to perform. 

Provided an attorney’s act is neither ulegal nor 
criminal,66 he may generally recover for render- 
ing any services he has been requested to per- 
form.66 He may recover for advising with a 
sheriff about the levy of an execution,®? for at- 
tendance at a hearing although the hearing is 
defaulted®8 or although the officer conducting the 
hearing was irregularly appointed,®? for attend- 
ance at the taking of depositions, although the dep- 
ositions were unnecessary,’9 for avoiding mmpend- 
ing litigation,71 for conducting a negotuation,7? or 
for time spent in court while waiting for trial ,78 
but where an attorney is detamed over Sunday, 
he may not charge for attendance, because test1- 
mony may not legally be taken on that day.74 


He may not recover for doing an act which he 
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knows is useless?5 unless it was demanded by the 
client,76 nor is he entitled to compensation both 
as broker and as attorney,’? but business matters 
incidentally appropriate to his emplo: ment are 1n- 
cluded therein,78 and it has been held that compen- 
sation for the reasonable value of services as at- 
torney 1n fact may be recovered, although plaintiff 
also acted as attorney at law for defendant.79 Dis- 
closure to a fraternal benefit society of information 
concerning a fraudulent death claim paid by it 1s 
not the performance of “legal services;”89 and an 
attorney cannot recover for assuming liability as 
an indorser of notes where there was no such ar- 
rangement in advance 81 


§ 191. Value of Services and Amount of Com- 

pensation 

a. Under implied agreement 

b. Amount on which percentage reck- 
oned 

c. Right to interest 

d. Power and discretion in determining 
amount of fee 


a. Under Implied Agreement 


(1) In general 
(2) Facts and circumstances for con- 
sideration 


N.D. 251—Moran v. Simpson, 173 

NW 769, 42ND 575 
Wis—Stevens v. Felker, 28 Wis 694. 
6CJ. p 7147 note 97. 


Indefinite contract 

Indefiniteness of the original con- 
tract employing attorneys does not 
relieve the client of liability on quan- 
tum meruit after the attorneys’ serv- 
ices had been rendered —Universal 
O11 Products Co v. Standard O11 Co 
of Indiana, (DCMo) 1 F Supp. 612 


Contract inherently malum in se 
Where plaintiff and another person 
had prepared and caused to be cir- 
culated, for signatures, initiative pe- 
titions ostensibly for the purpose of 
having them filed with the secretary 
of state so that they could go upon 
the ballot, but actually for the pur- 
pose of extorting money for having 
them suppressed from parties who 
would be injuriously affected should 
the proposed legislation be enacted, 
and not filed with the secretary of 
state, and, to enable plaintiff to carry 
out his fraudulent purpose, he enter- 
ed into an agreement with defendant 
that he would perform for defendant 
all legal services that he might re- 
quire for four years without charge, 
if defendant would make a proposal 
to persons interested therein that 
Plaintiif would withdraw such peti- 


tions from circulation and prevent 
the proposed measure from going 
upon the ballot uf they would pay 
him the sum of twenty-five thousand 
dollars for doing s0, and pursuant to 
such illegal agreement defendant 
made such proposals, it was held 
that the agreement was void as 
against public policy, and the attor- 
ney could not recover on the quantum 
meruit for services performed there~ 
under—Hastham v. Bechtel, 375 P. 
670, 128 Or 673. 


64 Baca v Podilla, 190 P. 730, 26 
NM. 228, 11 ALR. 1188 


65. Minn—Gammons v Johnson, 78 
NW. 1085, 76 Minn 76 

Tex—Arrington v Sneed, 18 Tex. 
135. 

6 CJ. p 747 note 98 


66. Hillwood v. Wilson, 21 Iowa 628 
-—Hopkins v. Mallard, 1 Greene 
(Iowa) 117. 


67. People’s Nat Bank v. Geisthardt, 
75 N W. 582, 55 Neb 232 


68 Otis v. Forman, 1 Barb Ch (N 
Y) 30. 


6. Taft v. Thomajan, 144 NH. 228, 
249 Mass. 299 


70. Kentucky Seminary vy. Wallace, 
15 B Mon.(Ky ) 35. 


71. McLean’s Hst, 5 Kulp (Pa) 170 
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72. Breen v. Union R Co, 41 N Y¥.S 
164, 9 App Div 122, afirmed 45 N 
BH 1181, 151 NY 645 


73. Crowell v Truax, 64 NW. 384, 
94 Mich 685 


7% Frost v. Frost, 1 Barb Ch (N. 
Y.) 492. 


75% NY—Stockholm v. Robbins, 24 
Wend 109. 

SC—Gay v Capers, 5SCL, 283, 6 
SCL. 198 


76. Tinney v. Pierrepont, 45 NYS 
977, 18 App.Div. 627—6 CJ. p 748 
note 9. 

77 Walker v. American Nat Bank, 
49 NY 6659. 


78& Slade v. Harms, 185 A. 570, 578, 
105 Conn. 486—6 CJ. p 747 note 99 
[a]. 

“The lawyer is, as was stated, 

‘something more than a mere loud- 


speaker for the law books’ ’'—Slade 
v. Harris, supra. 
79. Creely v. Cohen, 170 P 643, 35 


CalApp 643. 

80. Modern Woodmen of America Vv. 
Arnkens, 192 NB. 706, 99 Ind App. 
344. 

Sl. Davitt v. O’Connor, (CC.AN Y.) 
73 F(2d) 48, certiorari denied 
O’Connor v Davitt, 55 SCt 217, 
298 US. 621, 79 L. Bd. 709. 


7 CdJ.S. 
(1) In Gencral 


in the absence of an express agreement as to the 
amount of an attorney’s compensation, an implied agree- 
ment arises, Under which he Ie entitled to a reasonable 
compensation, measured by the reasonable value of his 


services, 


An attorney 1s entitled to fees which are fair and 
just and will adequately compensate him for his 
In the absence of an express agree- 
ment between him and his client, as to the amount 
of his compensation, an implied agreement arises 
with regard thereto, which stands on the same 
footing as like agreements between other parties,83 
and accordingly it 1s a well-settled rule that, when 


services.&2 


22. NJ—In re Hahn, 94 A 953, 84 
NIJEq 6528, motion denied 96 A 
689, 85 NJEHa 610, Ann Cas.1918B 
830 

Pa—In re Crawford's Estate, 160 A. 
585, 807 Pa. 102. 

Attorney’s fees as to claims against 
United States see United States § 
155 [65 CJ p 1897 notes 34, 36] 

Right of special attorney employed 
by alien property custodian without 
agreement as to compensation to 
recover reasonable value of serv- 
ices see War § 26 [67 C.J. p 898 
note 17]. 


33 US—SXline v. Blackwell, (CCA 
la) 638 B.(2d) 897, certiorar: de- 
nied 54 SCt. 64, 290 US. 636, 78 
LEd 6653 

Cal—-Young v Bruere, 248 P 301, 
78 CalApp. 127%7—Batcheller v. 
Whittier, 107 P. 141, 12 Cal App 
262 

Ga—Fleming v. Phinizy, 
814, 35 Ga App 792 

Vt—Platt v. Shields, 119 A. 520, 96 
Vt 257. 

€CJ p 748 note 16. 


On election to office of attorney of 
an association, to which no salary 
1s attached, the law implieg a con- 
tract to pay a reasonable compensa- 
tion and that emolumonts pertaining 
to the office will be paid, in default 
of which the association is lable to 
the attorney—Iamsey v  Srooke 
County Building & Loan Assa’n, 135 
SE. 249, 102 WvVa 119, 49 ALR 
668 
Operation and effect of express pro- 

vision for compensation see supra 

§ 182. 


& US—Eilume vy. Blackwell, (CCA 
Fla) 638 F (2d) 897, certiorar: de- 
nied 564 SCt 654, 290 US. 6386, 78 
LEd 65658. 

Ala—Bush vy Bumgardner, 102 So 
629, 212 Ala. 466—Martin v. Hen- 
derson, 68 So 478, 12 Ala App 564. 

Ark—Terral v. Poe, 79 SW (2d) 69, 
190 Ark. 346—White & Black Riv- 
ers Bridge Co v. Vaughan, 86 S.W. 
(24) 672, 188 Ark. 450—Bayou 
Meto Drainage Dist v. Chapluine, 
220 SW. 807, 148 Ark. 446, 


134 SH 
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an attorney renders services, upon request or em- 


sation, which 1s 


ployment, without any agreement as to his fee, he 
is entitled to a fair, just, and reasonable compen- 


measured by the reasonable value 


of the services rendered to the clent,8* and, ac- 


ular measure of 


Cal—Zilconin v Yalen, 282 P 791, 208 
Cal 546—Batcheller v. Whittier, 
107 P. 141,12 CalApp 262 

Fla—Munroe v. Birdsey, 136 So. 888, 
102 Fila. 644, reversing 133 So 80, 
102 Fla 543—F ZL Stitt & Co. v 
Powell, 114 So 875, 94 Fla. 550— 
U Savings Bank vy. Pittman, 86 
So 667, 80 Fla 428. 

Ga—O’Neal v. Spivey, 145 SH. 71, 
167 Ga i176—Fleming v. Phinizy, 
134 SH 814, 35 Ga App 7932. 

Iil—Crocker v. Boening, 247 Tl App 
466 

La—Russell v Simmons & Simmons, 
155 So 441, 179 La 987—Gos- 
gerand v. Monteleone, 113 So 889, 
164 La 397—-Maloney v. Schuling- 
kamp, 91 So 852, 151 La 497. 

Md.—Penrose v Page, 125 A 649, 145 
Md 1 

Mo—Mecartney v. Guardian Trust 
Co, 202 SW. 11381, 274 Mo. 224 

N Y—In re Levy’s Will, 201 NYS 
818, 207 AppDiv. 183—Brooklyn 
Heighis R Co v Brooklyn City R 
Co, 109 NYS 31, 124 AppDiv 
896, affirmed 89 ND 1096, 196 N Y 
502—In re Van Cortlandt’s Estate, 
193 NYS 767, 118 Misc. 539 

Ohio—-Huling v. City of Columbus, 
18 Ohio NP (NS) 409 

Okl.—Maxwell v Yaucy, 28 P.(2d) 
989, 167 Okl i158—lIn re Pitman’s 
Guardianship, 250 P. 1015, 120 Okl 
199. 

Va—Campbell County v. Howard, 112 
8. 876, 133 Va 19. 

6 C.J. p 748 note 17 


fimuar statement of rule 

‘Where one employs an attorney at 
law to perform legal services, whetb- 
er in a regular court procedure or 
otherwise, and there is not, at the 
time of such employment or subsc- 
quent thereto, an express agreement 
between the parties as to the amount 
the attorney is to be paid for his 
services, the law, under such circum- 
stances, implies a contract upon the 
part of the one employing such at- 
torney to pay him a reasonable com- 
pensation for such services”—F L 
Stitt & Co. v. Powell, 114 So. 375, 94 


Fla. 550. 
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cording to the character and extent of the services 
rendered, this may exceed or fall short of the 
amount of taxable costs.85 The general rule ap- 
plies to special services performed by an attorney 
outside of his usual retainer.86 


The reasonable value of an attorney’s services 
cannot be determined by any fixed formula or reg- 


value;8? 2nd the fact that an at- 


Assisting attorney 

An attorney who, at the request 
of the principal attorney, performs 
services in the prosecution of the 
case 1s entitled, in the absence of any 
agreement for a particular fee or 
percentage of the fee, to the reason- 
able value of hig services —Terral v, 
Poe, 79 SW (2d) 69, 190 Ark. 846. 


Agreement to fix fees 

An agreement between highway 
commissioners and attorneys employ- 
ed by them to conduct a suit that 
the commissioners should fix the at- 
torney’s compensation on termination 
of the lhtgation requires the sum 
fixed to be reasonable and fairly 
commensurate with the services ren- 
dered —Miller v Washington County, 
226 SW. 199, 148 Tenn. 488. 


Compensation for collecting rents 
and making sales of realty should 
approach the basis of commissions 
payable to an agent—Davitt v 
O’Connor, (C.CANY) 78 F (2d) 43, 
certiorari: denied O'Connor v. Davitt, 
55 SCt 217, 298 US 621, 79 LEd 
709 


8B. Smith v. Davis, 45 NH. 566—6¢ 
CJ p 748 note 17 [e] 


86. Shackleford v Arkansas Baptist 
College, 26 SW (2d) 124, 181 Ark 
8638 


Wot entitled to contingent fea 

Where no agreement 18 entered in- 
to between attorney and client re- 
gaiding the fee the attorney shouid 
be paid for special services comins 
outside of his usual retainer, he 1s 
not entitled to a contingent fee, but 
only to the reasonable value of the 
gervices rendered.—Shackleford v 
Arkansas Baptist College, 26 SW 
(2d) 124,181 Ark 363. 


97. Ark—Rachels v. Garrett, 240 
W. 1071, 153 Ark. 843 

Del—Petitions of Warrington (Su- 
per) 179 A 605 

Le—Stumpf v. Lopes, (App ) 154 So. 
496 

Vt—Platt v. Shields, 119 A. 520, 96 
Vt. 2567. 

6 CJ p 750 note 19. 


“There 18 no law and no absolute 
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torney is an officer of the court does not justify 
setting up the salaries paid by the state to its off- 
cials as a standard or limit of the amount of com- 
pensation to be paid to the attorney 8& The meas- 
ure of compensation is the reasonable value of the 
services rendered in themselves, and not the bene- 
fits to the client,89 although, as noted in subdivision 
(2) hereof, the benefits or results secured may be 
considered as bearing on the efficiency of the serv- 
ices and thus on their reasonable value. It has 
been held, that an attorney 1s generally entitled to 
recover what he could have obtained under a con- 
tract made in advance 9° Where the services are 
of a general nature the amount of compensation 
may be based on a monthly valuation of such serv- 
ices 91 


As fixed by unaccepted offer. A client who ac- 
cepts services rendered under an offer containing 
alternative propositions, neither of which was ac- 
cepted by the client, must pay the reasonable value 
of the services, determined by the standard of com- 
pensation fixed by the propositions.94 


Fee stipulated in note. Where an attorney ar- 
ranges for the collection of a note, which provides 
for a specified fee, an agreement is implied that 
he will be paid the fee stipulated in the note, 
and the fact that he sends a bill to his client for 
a minimum fee does not estop him from claiming 
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the full amount due under such agreement.®4 


What law governs. The reasonableness of an at- 
torney’s fee 1s to be determined at the place where 
the attorney resides and practices, and not at the 
place where the services are rendered 95 


(2) Facts and Circumstances for Considera- 
tion 
(a) In general 
(b) As to amount of retainer 


(a) In General 


The reasonableness of an attorney’s fee, In a par- 
ticular case, depends on the facte and circumstances 
thereof. Various factors are to be cons.dered, among 
others the amount and character of the services ren- 
dered, the nature and character of the fee, the customary 
charge, and the financial ability or prominence of the 
client. 


The reasonableness of the fee charged or allowed 
must be determined like any other fact in issue in 
a judicial proceeding, and in making such deter- 
mination all the facts and circumstances of the 
particular case, including so far as applicable those 
enumerated herein below, must be taken into con- 
sideration.96 


In determining what is a reasonable attorney's 
fee or allowance for legal services rendered, many 
and varied elements or factors are to be con- 
sidered 97 Among the principal elements or factors 


rule fixing the value of attorney's 
fees "——Titche v. Hiller, 6 La App 
375, 877 


For services in collecting debt 

“A reasonable counsel fee is such 
as would be proper for a lhtigant to 
pay his attorney for his services in 
collecting a debt "—Petitions of War- 
mington, (Del Super ) 179 A. 506, 607 


S3& Hyde v. Moxie Nerve-Food Co., 
386 NH 685, 160 Mass 6569. 


8. N Y—People v. Delaware Coun- 
ty, 45 NY. 196 

Va —Campbell County v. Howard, 112 
SE 876, 183 Va 19 


90. Afiddleton v Bankers’ & Mer- 
chants’ Tel. Co, (C.CPa) 33 F 
524 


81. Greater Savannah Co v Oliver 
& Oliver, 109 S.H. 166, 27 Ga App. 
496 


Monthly salary 

An attorney for a special deputy 
banking commussioner as liquidating 
agent in charge of an insolvent bank 
may be entitled to the regular com-~ 
pensation of one hundred fifty dollars 
monthly, rather than to separate fees 
for distinct services —Smuith v. Kash, 
69 S W.(2d) 980, 2653 Ky. 447 


92. Scott v New York Pulling Co, 
76 4 772, 789 NJ Law 281. 


9% La—Guilbeau v. Marget Bros 
Co, 1 La App 3657 

OkI—Geeslin v. Farney, 254 P. 465, 
124 Okl 120 


94% Guilbeau v. Marget Bros Co, 
1 La App. 357. 


95. Colo—EHnyart v. Orr, 288 P. 29, 
78 Colo 6 

Ilowa—Stanbeiry v. 
Iowa 493. 


American standard of reasonable 
value of legal services as modified by 
the fact that the services were ren- 
dered in Paris, and not the Pans 
standard alone, is the atandard which 
must govern in determining the fee 
of an American attorney who chooses 
to sue therefor m America, where 
the cause in which the services are 
rendered is pending—Griffin v. Mc- 
Carthy, 24 P (2d) 595, 174 Wash 74, 
certiorar: denied 54 SCt. 561, 291 
US. 658, 78 L. Bd. 1047 


9& <Ark—Bayou Msto Drainage 
Dist v Chapline, 220 S.W. 807, 142 
Ark. 446, 

Cal—Matthiesen v. Smith, (App.) 
60 P (2d) 873—Deberry v Cavalier, 
297 P. 611, 118 CalApp 80. 

Ky —Garrigus v. Gilbert, 4 Ky.L 
1001. 

La—Gosserand v. Monteleone, 113 
So 889, 164 La 397—Stumpf v 
Lopea, (App) 154 So 496, 
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Dickerson, 85 


Ohio —Trustees of Cincinnati: South- 
ern Ry. v. Porter, 21 Ohio N P.(N. 
S) 441. 

Va—Bruce’s Ex’x v Bibb’s Ex’x, 105 
SH 670, 129 Va 435. 

6 CJ. p 748 note 17. 


Continuation of ligation after set- 
tlement 

Where one sued for death by an 
executrix who had employed an at- 
torney on a contingent fee of one 
half the proceeds, settled with the 
sole beneficiary, conceding lhabulity 
for the atiorney’s fees up to notice 
of release, pleaded the release in bar 
and demanded dismissal and the ex- 
ecutrix continued the action and es- 
tablished liability, fees payable to 
the attorney were not to be measur- 
ed by the value of his services ren- 
dered before notice of defense and 
plaintiff might recover one half of 
damages as compensation for attor- 
ney and taxable costs —Davis v. New 
York Cent. & H. R. R Co, 186 ND 
277, 288 NY. 242, reversing 167 N Y. 
S 868, 181 App Div. 3228 


97. US—Blackhurat v Johnson, (C. 
CAMo) 72 F (2d) 644—Irwin v 
Swinney, (DCMo) 45 F (2d) 890 
— Straus v. Victor Talking Mach 
Co, (CCAN Y.) 297 F 791. 

Ala—Dent v Foy, 107 So. 210, 214 
Ala. 243—T. §. Faulk & Co. VY. 
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to be considered are the amount and character of 
the services rendered, the nature, and importance 
of the litigation or business in which the services 
were rendered, the degree of responsibility im- 
posed on, or incurred by, the attorney, the amount 
of money or the value of the property affected by 
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the controversy, or involved in the employment, 
the degree of professional ability, skill, and ex- 
perience called for and exercised in the perform- 
ance of the services, and the professional charac- 
ter, qualifications, and standing of the attorney,9® 
and also the amount recovered.99 


Hobbie Grocery Co, 59 So 450, 178 ; Ky —Baxter v. Hubbard, 47 S W (2d) , Vt—Platt v Shields, 119 A. 520, 535, 


Ala. 264. 

Cal —City of Los Angeles v. Los An- 
geles-Inyo Farms Co, 25 P.(2d) 
224, 184 CalApp 268 

Fla —Munroe v. Birdsey, 136 So 886, 
102 Fla 644, reversing 188 So 80, 
102 Fla 543 

Mass —Cummuings v National Shaw- 
mut Bink of Boston, 188 NE 489, 
284 Mass 663 

Mich —Baxter v. Szucs, 227NW 666, 
248 Mich 672 

Miss —Brandon v Zerkowsky, 148 So 
797, 167 Miss 186 

8D—Wnght v Wright, 
896, 899, 58 SD 612 


98. US—Blackhurst v Johnson, (C. 
CAMo) 72 ¥F.(24) 644—Taylor v. 
Scarborough, (CCANY) 66 F 
(24a) 689—In re Osofsky, (DCN. 
Y) 650 F(2d) 925—Lewys v 
O'Neill, (DCNY) 49 F (2d) 608 
—Shattuck v Pennsylvania R Co, 
(DCNY) 48 F (2d) 346—Irwin v 
Swinney (DCMo) 45 F (2d) 890— 
Straus v Victor Talking Mach Co, 
(CCANY) 297 F 791 

Ala —Dent v. Foy, 107 So. 210, 214 
Ala 248—T §S. Faulk & Co. v Hob- 
ni Grocery Co, 59 So 450, 178 Ala 

54 

Ark—Martin v Marsh & Marsh, 76 
SW (2d) 965, 189 Ark 1157—Ra- 
chels v Gatrett, 240 SW. 1071, 158 
Ark 343—Valley O11 Company v 
Ready, 199 SW. 915, 131 Ark 631 
—Sain v Bogle, 182 SW 515, 122 
Ark 14 

Cal—iIn re Duffill’s Estate, 206 P 42, 
188 Cal 556—Mnatthiesen v Smith, 
(App) 60 P 2d) 878—Collins v 
Welsh, $7 P (2d) 6505, 2 Cal App 
(2d) 103—City of Los Angeles v 
Los Angeles-Inyo Farms Co, 25 
P (2d) 224, 184 CalApp 268—De- 
berry v Cavalier, 297 P 611, 113 
CalApp 530. 

Del —Petilions of Warrington, (Su-~ 
per) 179 A 505 

Fla —Baiuch v Guiblin, 164 So 831— 
Munroe v Birdsey, 136 So 886, 102 
Fla 644, reversing 183 So 80, 102 
Fla 545—F L Stitt & Co v. Pow- 
ell, 111 So 375, 94 Fla 3650 

Ga—Greyling Realty Corporation v. 
Lawson, 175 £€&E 453, 179 Ga 188 

Tll—La Salle County Electric R. Co 
v Wylie, 196 Ill App 118 

iowa —Kelly, Shutileworth & Mc- 
Manus v. Central Nat Bank & 
Trust Co of Des Moines, 218 N 
W 9, supplemented 250 NW 171 

Kan.—Epp v Hunton, 170 P 987, 102 
Kan. 435. 


237 NW 


748, 243 Ky 751—Daly v. Power, 
838 SW (2d) 305, 236 Ky. 426— 
Moore v Stanfill, 81 SW (2d) 610, 
285 Ky %372—Axton v. Vance, 269 
S.W. 6584, 207 Ky 680—Irvine v. 
Stevenson, 209 SW. 7, 10, 183 Ky 
305. 

La—Naef v Miller-Goll Mfg Co, 147 
So 52, 176 La. 9798—Peltier v Thi- 
bodaux, 144 So. 908, 176 La. 1026 
—Gosserand v. Monteleone, 118 So 
889, 164 La. 897—Succession of 
Percival, 70 So. 505, 188 La 643— 
Tannenbaum v. Horn, (App) 160 
So 462—Adams v Simon, (App) 
144 So 73—Titche v Hiller, 5 La. 
App 375 

Md —McClusky v. Kalben, 175 A 
449, 167 Md. 479——Knapp v. Knapp, 
184 A 24, 151 Md 131—Page v 
Penrose, 127 A. 748, 147 Ma 225— 
Fletcher v. Hlosser, 94 A. 776, 126 
Md, 244 

Mass —Cummings v. National Shaw- 
mut Bank of Boston, 188 NE 489, 
284 Mass 563 

Mich—Behr v. Baker, 288 NW. 473, 
255 Mich 607—Baxter v Szucs, 227 
NW 666, 248 Mich 642—Fry v 
oe 218 NW 691, 242 Mich 
$91. 

Miss —Brandon v Zerkowsky, 148 So 
797, 167 Miss 186. 

Neb—In re Moore's Estate, 225 N 
W 705.118 Neb 6568 

NY—Apfel v Auditoze, 228 N.Y.S 
489, 228 App Div 157, affirmed 166 
NE 339, 250 NY 600—Bank of 
Manhattan Trust Co v Hilda Coi- 
poration, 265 NYS 115, 147 Misc 
874, reversed on other grounds 
Jewett v Commonwealth Bond Cor- 
poration, 271 NYS 622, 241 App 
Div 131, motion granted 196 NBD 
576, 267 N Y. 554—In re People, by 
Beha, 242 NYS 100, 186 Misc 715 
—In re Van Cortlandt’s Estate, 193 
N.Y S 767, 118 Misc 589 

ND—wNelson v Auch, 245 NW 819, 
62 ND 594 

Ohio —Trustees of Cincinnati South- 
ern Ry v. Porter, 21 Ohio NP 
(NS) 441 

Or—Schmals v. Arnwine, 246 P. 718, 
118 Or 800. 

Pa —Hanley v. Waxman, 80 Pa Super 
274—Smith’s Estate, 6 PaDist & 
Co 793. 

RiI—Page v. Avila, 177 A 641 

8$D—Wright v Wight, 237 
896, 58 SD. 612. 

Tex—Brand v. Denson, (Civ App) 
81 S W.(2d) 111—Texon O11 & Land 
Co of Delaware v. Hanszen, (Civ 
App.) 292 SW. 563. 
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NW 


96 Vt 257. 

Va—Campbell County v Howard, 112 
SIE 876, 188 Va. 19—Bruce’s Ex’x 
v Bibb’s Ex’x, 105 SE 570, 129 Va 
45 

Wash —Donworth & Todd v. Benton 
County, 174 P 441, 108 Wash 382 

W Va—Stafford v Bishop, 127 8H 
501, 98 W.Va 625. 

6 CJ p 760 note 21, p 751 notes 23- 
27. 


After discharge 

The amount in controversy is prop- 
erly considered in ascertaining @& rea- 
sonable fee for an attorney entitled 
to a quantum meruit compensation 
after discharge from a contingent 
employment contract—Bryant v 
Browning, (Tex.CivApp) 48 SW 
(2d) 798 
Appearance merely nominal 

Where the lien of an estate against 
the land involved in an action by @ 
purchaser against his vendor was 
not contested, so that the appearance 
for the estate in the action was mere- 
ly nominal, an allowance of four hun- 
dred eleven dollars to the attorneys 
of the estate, will be set aside —Mo- 
Clellan v. Morris, 206 P. 575, 71 Colo 
$04 


Increased care and responsibility, 
arising from the amount in contro- 
versy, 1s an element that may be con- 
sidered in fixing the reasonable value 
of an attorney’s services —Van Fieet 
v O'Neil, 192 P. 384, 44 Nev 216— 
6 CJ p 751 note 24 [a]. 


wmeasonable necessity for services 

(1) Performance of services by an 
attorney does not entitle him to a 
quantum meruit remuneration, wun- 
less they were reasonably necessary 
to protect the client’s mghts—In re 
Spanier’s Estate, 266 NYS 641, 148 
Mise 879, affirmed 269 NYS 916, 241 
App Div 615 


(2) Under a contract to draw legal 
documents, with additional compen- 
sation for court work, court services 
in securing the approval of a roll 
are to be considered in determining 
the reasonable value of the services, 
although approval was not required 
by statute—Neal v Drainage Dist 
No. 2 of Ada County, 248 P. 22, 42 
Idaho 624 


99. Ark—Stuart v Barron, 230 SW 
569, 148 Ark 380. 

NJ—In re Hahn, 94 A 958, 84 N 
JEHq 5238, motion denied 96 A 6589, 
8 NJHq 510, Ann Cagi9i8B 830 


The amount of recovery is im- 
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The labor, time, and trouble involved and ex- 
pended by the attorney, are also elements to be 
considered,! although it has been held that the 
element of time is of minor importance, and stand- 
ing alone is not a basis for compensation. Time, 
in this connection, means the length of time em- 


portant and should be used as a basis 
for decision, taking into considera- 
tion the ability of counsel, the nature 
and extent of the services rendered, 
and the result obtained —NXarlin v 
Marsh & Marsh, 76 S.W.(2d) 965, 139 
Ark 1157 


1, US—Blackhurst v. Johnson, (C 
CAMo) 72 F# (2d) 644—Taylor v 
Scarborough, (CCANY.) 66 F. 
(24) 589—In re Osofsky, (DCN 
Y.) 50 F (2d) 925—Irwin v. Swin- 
ney, (DCMo) 45 F.(2d) &90— 
Straus v Victor Talking Mach Co, 
(C.CAN Y.) 297 F 791. 

Ala—Dent v. Foy, 107 So. 210, 214 
Ala 243. 

Ark—Rachels v. Garrett, 240 SW. 
1071, 158 Ark 8348—Valley O11 Com- 
pany v Ready, 199 SW. 915, 131 
Ark. 681—Sain v Bogle, 182 SW 
515, 122 Ark 14 

Cal—In re Dufflll’s Estate, 206 P. 42, 
188 Cal 58¢6—Matthesen v. Smith, 
(App) 60 P (2d) 873. 

DeL—Petitions of Warrington, (St- 
per) 179 A. 606 

Fla—Baruch v. Giblin, 164 So 881. 

Ga—Greyling Realty Corporation v 
Lawson, 175 SH. 453, 179 Ga. 183 

Ili—La Salle County Electric R 
Co. v Wyle, 196 TllApp 113. 

Iowa.—Kelly, Shuttleworth & Mc- 
Manus v. Central Nat Bank & 
Trust Co. of Des Moines, 248 N 
W 9, supplemented 250 NW 171. 

Ky —Baxter v. Hubbard, 47 SW. 
(2d) 748, 248 Ky 1751—Daly v Pow- 
er, 88 SW.(2d) 806, 236 Ky 426— 
Axton v. Vance, 269 ST. 534, 207 
Ky 680—Irvine v Stevenson, 209 
SW 7, 10,188 Ky 305 

La—Guilmore v. Gasquet, 151 So 763, 
178 Lea 487—Naef vy. Muller-Goll 
Affg. Co, 147 So 63, 176 La 979— 
Succession of Percival, 70 So 605, 
138 La 3548 

Mass.—Cummings v Nationel Shaw- 
mut Bank of Boston, 188 NE 489, 
$84 Mass 563 

Mich—Baxter v Sszucs, 227 NW 
606, 248 Mich 672—Fry vy Mon- 
tague, 218 NW 691, 242 Mich 891 

N ¥ —Bank of Manhattan Trust Co 
v Bllda Corporation, 2665 N YS 116, 
147 Mise 374, reversed on other 
grounds Jewett v. Commonwealth 
Bond Corpotation, 271 NYS 623, 
241 App Div 131, motion gianted 
196 NH 676, 267 NY 654—In re 
People, by Beha, 242 NYS 100, 
136 Mise 715&—In te Van Cort- 
landt’s Estate, 198 NYS. 767, 118 
Mise 639 

ND—Nelson v Auch, 245 NW. 819, 
62 N.D. 594, 
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Ohio —Trustees of Cincinnati South- 
ern Ry v Porter, 21 Ohio NP 
(NS) 441 

Or—Schmalz v. Arnwine, 246 P 718, 
118 Or 300 

Pa—Scott v Bergdoll, 118 A 3665, 370 
Pa 3824—Hanley v Waxman, 80 
Pa Super 274—Hutchinson Machin- 
ery Co v Kazimer, 9 PaDist & 
Co 4656—Smith’s Estate, 6 Pa Dist 
& Co 788 

SD—wWright v Wright, 237 NW 
896, 68 S.D 612 

Tex—Brand v Denson, 
81 SW (2d) 111 

Vt—Platt v. Shields, 119 A. 620, 526, 
$6 Vt 257 

Va—Campbell County v. 
112 SEH 876, 138 Va 19 

Wash—Donworth & Todd v Benton 
County, 174 P 441, 103 Wash 3882 

W Va.—Stafford v Eishop, 127 SH 
601, 98 W Va 635 

6 CJ. p 750 note 22 


The intricacies of the facts and 
the law of the case may be consid- 
ered—Deberry v Cavalier, 297 P 
611, 118 CalApp 80 


2. Mo—tTrimble v Kansas City, etc, 
R Co, 100 SW. 7, 201 Mo 872 
NJ—In re Hahn, 94 A 958, 84 N 
J Hq. 528, motion denied 96 A 689, 
85 NJEq 6510, Ann Cas1918B 830 


Time or labor alone is not suffi- 
cient 10 measuring the value of a 
lawyer's services.— Woodbury v An- 
drew Jergens Co, (DCNY) 87 F 
(2d) 749. 


& Stucky v. Smith, 146 SW. 1128, 
148 Ky 401, 405 


Time necessary for services 

“Certainly the time spent by an 
attorney in rendering legal scrvices 
should be considered in determining 
what 18 @ reasonable allowance for 
those services. In that connection, 
however, one must consider also 
what time was reasonably necessary 
for the services required ”"—Irwin v 
Swinney, (DCMo) 45 F(2d) 890, 
893 


4 U.8—Blackhurst v Johnson, (C 
CAMo) 78 F (2d) 644—Taylor v. 
Scaiborough, (CCANY) 66 F 
(2d) 589—In re Osofsky, (DCN. 
¥) 60 F(2d) 925—Lewys v 
O’Nell, (DCN Y) 49 F (2d) 603— 
Shattuck v Pennsylvania R Co, 
(DCNY) 48 F(2d) 34€—Wood- 
bury v Andrew Jergens Co, (DC 
NY) 87 F (2d) 749—Straus v Vic- 
tor Talking Mach Co, (CCANY) 
297 F 791. 

Ala—Dent v. Foy, 107 So. 210, 214 


Ala 248. 
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ployed by the attorney in preparation for, and trial 
of, the case, and not the length of the time the 
litigation has been permitted to remain in court.? 

The benefit or result secured for the client is 
also an important element to be considered in de- 
termining the value of an attorney's services, 


Fla —Baruch v Guiblin, 164 So 8s$81— 
FL Stitt & Co v Powell, 114 So. 
875, 94 Fla 650 

Iowa —Kelly, Shuttleworth & Mce- 
Manus v. Central Nat Bank & 
Trust Co. of Des Moines, 248 N. 
W. 9, supplemented 250 NW 171. 

Kan —EHpp v. Hinton, 170 P 987, 103 
Kan 4386 

Ky —Baxter v. Hubbard, 47 S W (2d) 
748, 248 Ky. 751—Aioore v Stanfill, 
81 SW (2d) 610, 285 Ky 372— 
Axton v. Vance, 269 SW. 6584, 207 
Ky 680 

La—Tannenbaum v. Horn, 
160 So 462—Adams _ iv. 
(App) 144 So 73. 

Md—Fletcher v. Hlosser, 94 A 1776, 
126 Md 241 

Mass —Cummings v. National Shaw- 
mut Bank of Boston, 188 NH 489, 
284 Mass 663 

Mich —Behr v Baker, 238 N.W 478, 
255 Mich 607—Baxter v Szucs, 227 
NW 666, 248 Mich 6728—Fry v. 
Montague, 218 NW. 691, 242 Mich. 
$91. 

N.Y —Bank of Manhattan Trust Co. 
v. Hillda Corporation, 265 N.YS. 
115, 147 Misc 374, reversed on oth- 
er grdunds Jewett v. Common- 
wealth Bond Corporation, 271 N.Y. 
S 622, 241 AppDiv 131, motion 
granted 196 NH 676, 267 NY. 554 
-——In re Campbell, 224 NYS. 2638, 
180 Misc 611. 

ND—Nelson v. Auch, 245 N.W. 819, 
62 ND 594 

Ohio —Trustees of Cincinnati South- 
ern Ry v. Porter, 21 Ohio NP (N. 
8) 441 

OKI —Cornelius v Smith, 175 P. 754, 
73 Okl 217,9 ALR 233 

Or—Schmals v. Arnwine, 246 P. 718, 
118 Or 300 

Pa—Hanley v. Waxman, 80 Pa Super. 
274—Smith’s Estate, 6 PaDist. & 
Co. 798 

RI—Page v Avila, 177 A 541. 

SD—Wright v Wright, 237 NW. 
896,58 SD 612 

Tex—Brand v. Denson, (Civ App) 
81 S W (2d) 111—Texon O11 & Land 
Co of Delaware vy. Hanszen, (Civ. 
App) 292 SW 568 

Vt—Platt v Shields, 119 A. 520, 525, 
96 Vt 257 

Va —Campbell County v. Howard, 112 
SEH 876, 188 Va 19—Bruce’s Ex’x 
v Bibb’s Hx’x, 105 SBD 570, 129 
Va 45 

W Va—Stafford v Bishop, 127 SE. 
501, 98 W Va. 626. 

6 CJ. p 752 note 28. 


As material clement 
“The results accomplished by am 


(App ) 
Simon, 
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although other things besides material gain are 
involved,5 but, it has been held that prospective 
benefits cannot be considered for such purpose.§ 


Other facts that may be considered include the 
cost of the attorney’s reasonable traveling expenses,? 
the demand for his services by others,® the expens- 
es incurred in following the case from court to 
court,? the overhead expenses of the attorney in 
maintaining his office,!° the reasonableness and reg- 
ularity of the employment,!1 the relationship be- 
tween the parties,!? and whether the attorney has 
been otherwise compensated than by the allowance 
he may receive.13 


The value of one attorney’s services, however, 1s 
not measured by the result attained by another at- 
torney ;14 and compensation to an attorney cannot 
be based on a settlement between his client and 


attorney for his client constitute a{& Cummings vy. National Shawmut 
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third parties beyond the results factored by the suit 
wherein the attorney is engaged;15 nor is the value 
of his services affected by the fact that the client, 
under the attorney’s direction, worked up facts 
which enabled the attorney to win the case,!6 nor 
by the fact that the client employs other counsel 
to assist, after the regular attorney has substan- 
tially completed the transaction.17 


The success or failure of an attorney’s services 
for his client 1s not a test of the value of his 
fees,18 but may be considered as a factor in deter- 
mining such value.19 


Services rendered to incompetent. The court has 
the power to fix the compensation of an attorney 
for an incompetent, based on the reasonable value 
of the services rendered.29 Where services are 
rendered in behalf of an infant as guardian ad 


13. Irwin v Swinney, (DC Mo.) 45 


material element in the value of the 
legal services "—McDougal v. Black 
Panther Oil & Gas Co, (CC A.Okl ) 
277 EF. 701, 707—6 CJ. p 7652 note 28 
[a]. 
Services incidental to sustaining trust 

In determining the reasonable 
amount of fees to be allowed attor- 
neya for trustees whose services re- 
sulted in preserving the trust eatate, 
the services rendered by the attor- 
neys in connection with controversies 
as to certain features of the truat, 
as to which they were unsuccessful 
axcept to the extent of securing a 
decision that those features did not 
invalidate the entire trust, may be 
considered—In re Duffilll’s Estate, 
206 P 42, 188 Cal. 536 

Skill, diligence, and legal knowl- 
sedge of counsel in & lawsuit, as af- 
fecting his mght to recover compen- 
gation, should be measured in a large 
degree by the result of the litiga- 
tion, and not by the number of plead- 
ings filed, or their length, or the 
number of times counsel appeared in 
court, or the number of hours con- 
sumed in oral argument —Cornelius 
v. Smith, 175 P. 764, 73 OkL 217, 9 
ALR 2338 


& Terriberry, Rice & Young v Stew- 
art, 120 So 70, 71,9 LaApp 708. 
“Other things besides matezial gain 

influence clients in the employment 

of professional services Motives of 
anger, an outraged sense of justice, 
or sentimental considerations, influ- 
ence human conduct in this regard 
as in al) other forms of activity” 

—TJerriberry, Rice & Young v. Stew- 

art, supra 


6. Scheinesohn v. Lemonek, 95 NBD 
918, 84 Ohio St 424, Ann Cas 1912C 
737—6 C.J. p 752 note 28 [c]. 

Tasker v Cochrane, 271 P. 603, 
94 CalApp 361—6 C.J. p 748 note 
17 [c] (2), p 750 note 22 [e]. 


7%. 


Bank of Boston, 188 NEL 489, 284 
Mass. 563. 

Epp v. Hinton, 170 P. 987, 102 
Kan. 4865. 


10. Cal—Tasker v. Cochrane, 3271 
P. 503, 94 CalApp 361. 

Mich—Reichert v Metropolitan 
Trust Co., 353 N.W. 813, 266 Mach 
$22 

N Y.—In re Phmpton’s Hstate, 186 
N.Y 8. 257. 


Exclusive employment 

“Ordinarily, an attorney’s office ex- 
pense 18 absorbed in the charge for 
services. However, when he gives 
his entire time almost exclusively to 
@ particular retainer for a consider- 
able period, so that his office facili- 
ties are devoted in a large degree 
to such employment, and when no 
extza charge is made for disburse- 
ments, the cost of maintaining his 
office should be considered in fixing 
the fee. Office expenses, commonly 
termed overhead, absorb so large a 
part of the gross fees of a profes- 
sional man that, when his entire time 
1g given to one client, such expens- 
es must be considered in fixing the 
compensation "Reichert v. Metro- 
politan Trust Co. 253 N.W 318, 317, 
266 Mich 322. 


11. Ark—Rachels v. Garrett, 240 
W. 1071, 158 Ark. 3438 

Ky—Smith v Kash, 69 8 W.(2d) 980, 
258 Ky 447. 


“Aan attorney who is regularly 
employed, and whose time is largely 
taken up with the work of a par 
ticular client, [should not be allow- 
edj] the same fees that are usually 
allowed for specific services render- 
ed at different times, and under dif- 
ferent employments”—Smith v 
Kash, 69 S.W.(2d) 980, 981, 258 Ky. 
447. 
1a. Rachels v. Garrett, 240 S.W. 

1071, 158 Ark 343. 
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14 Tillman v. Komar, 181 NE 75, 
259 NY. 188, reversing In re Tuill- 
man, 254 NYS 918, 234 App Div 
752. 


15 Behr v Baker, 2388 N.W. 473, 265 
Mich 607 


16. Axton v. Vance, 269 S.W. 534, 
207 Ky. 580. 


meason for rule 

“In honorable practice the lawyer 
i8 not supposed to furnish the facts 
for his clent, or the witnesses to 
prove them The lawyer’s function 
is to develop the issue and present 
to the court the evidence supplied or 
secured by the client’—Axton v 
Vance, 269 S.W. 584, 587, 207 Ky. 580. 


17%. Child v. Mastin, 204 NW. 947, 
164 Minn 317 


zm connection with sale 

Where defendant owner of a farm 
agreed to pay plaintiff, his attorney, 
for services, one half of the sum it 
sold for over a specified amount, and 
later employed other counsel, who, 
after an exchange of the property in 
question for other property, perform- 
ed services in connection with the 
transaction, defendant was not enti- 
tled to charge for such attorney’s 
services in an accounting with the 
regular attorney—Child v Mastin, 
204 NW. 947, 164 Minn. 217, 


18 Titche v Huller, 5 La App 375 


ig. US—Irwin v Swinney, (DC 
Mo) 45 F (2d) 890 

Cal—In re Dufllll’s Estate, 206 P 43, 
188 Cal. 586—Collins v Welsh, 37 
P (2d) 6505, 2 CalApp.(2d) 108— 
City of Los Angeles v. Los Ange- 
les-Inyo Farms Co., 25 P.(2d) 234, 
184 CaLApp 268 


20, In re Campbell, 224 N.Y.S. 263, 
180 Mise. 611. 


As required by statute 
Under a statute authorizing an at- 
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litem, or otherwise, the attorney is entitled to have 
the compensation therefor fixed as for similar serv- 
ices rendered to an adult,*1 except that where he 
acts as guardian ad litem for an infant having 
no estate, his fees are taxed as part of the costs, 
and are little more than nominal fees.24 


Services to trust or charity. Compensation for 
services rendered by an attorney to a public trust 
or charity must be moderate, more so perhaps than 
if rendered to an individual or private concern 23 


Services of different character. It has been held 
that where an attorney 1s employed to render both 
legal and clerical services he should be compensated 
for the clerical work on the basis of clerical serv- 
ices.24 On the other hand, it has been held that 
where he is required by his employment to devote 
his entire time to services not strictly legal, it 1s 
just that he should be compensated at the same 
rate as for legal services,25 as where, under an 
employment by a bank, he 1s required to devote his 
entire time to the affairs of the bank to rescue 
it from financial straits.28 An attorney employed 
to abstract and examine the title to land is not 
restricted in his fee therefor to what is usually 


torney to contract with an infant’s 
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charged by professional abstracters for such serv- 
ice27 Merely clerical services of an attorney’s 
employees are not compensable at the same rate as 
services by a duly admitted attorney 28 


Character of fee. It being a recognized rul: 
that an attorney may properly charge a much larger 
fee when it 1s to be contingent than when it 18 
not, the character of the compensation, as whether 
the fee is absolute or contingent, 1s an element to 
be considered 1n determining the reasonableness of 
the fee,29 although there 1s authority to the con- 
trary20 Whether a contingent fee 1s excessive 
cannot be determined by the sum ultimately due 
thereunder, as such sum depends on the amount the 
client receives.31 


Customary or usual charges. The customary 
charges or fees, if any, for similar services is an 
wmmportant element to be considered in determining 
the reasonable value of services rendered by an 
atiorney,82 and not what the attorney thinks is 
reasonable ;*8 and speaking generally, in the ab- 
sence of a special contract, an attorney is entitled 
to the amount that is reasonable and customary m 
the same vicinity for services of like kind, per- 


ed only a moderate compensation —]N ¥Y—In re Campbell, 224 NYS 263, 


guardian to prosecute any claim for 
the benefit of the infant on a con- 
tingency basis, but requiring the 
court, on recovery of a judgment or 
on the compromise and settlement of 
the claim, to fix the attorney's com- 
pensation, the court must in every 
such case determine the attorney’s 
reasonable compensation before the 
attoiney has any right to any pecu- 
niary return for his services—aIn re 
Jeromer, 289 NYS. 804, 228 App. 
Div. 128. 


21 Ark—Stuart v. Barron, 230 8. 
W. 669, 148 Ark 880 

Ky —lIrvine v Stevenson, 209 SW. 7, 
183 Ky 805 

Tenn —Roberts v. Vaughn, 219 SW. 
1084, 148 Tenn 861,9 ALR 1628 

6CJI p 752 note 87 


Amount of recovery 

The court in fixing the amount of 
fees of aitorneys for infants may 
properly take into consideration the 
amount recovered by the infants in 
the pzoceedings—Stuart v. Barron, 
230 SW 569, 148 Ark. 880 


23. Yourie v Nelson, 1 Tenn Ch. 614 


23. Ohio.—Trustees of Cincinnati 
Southern Ry. v. Porter, 21 Ohio N. 
P(NS) 441 

Pa—In re Crawford’s Hstate, 160 A. 
585, 807 Pa 102 


Attorneys engaged in the adminis. 
tration of estates in courts of the 
United States and in litigations af- 
fecting property within the jurisdic- 
tion of such courts should be award- 


In re New York Investors, (ACCAN. 
Y) 79 F (2d) 182 


4% Vaughan vy Woodruff-Praine 
Road Imp Dist. No. 6, 250 SW. 
870, 158 Ark 286 


25. Page v Penrose, 127 A. 748, 147 

Aid 225 
26. Page v Penrose, supra. 
meason for rule 

“Because it was not such work as 
ordinalilly required the services of a 
lawyer, it must have been contem- 
plated both by him and the bank 
that his employment as a lawyer 
covered not only such legal services 
as might be required, but also such 
services as a bank executive might 
be required and expected to give, and 
the compensation for his services as 
a lawyer would also cover such 
executive services as he might be 
called upon to render in an effort to 
save the bank from failure.”—Page 
v Penrose, 127 A. 748, 749, 147 Md 
225 


27. Wright v. Union Cent Life Ins 
Co, 11 Ohio & & C. P. 181, 8 Ohio 
NP 282 


28. In re Spanier’s Estate, 266 NY 
S. 541, 148 Misc 879, affirmed 269 
NYS 9816, 241 AppDiv 615. 


2%. U.S—lIrwin v. Swinney, (DC 
Mo) 45 F (3d) 890. 

Kan—EXpp v. Hinton, 170 P. 987, 102 
Kan. 485 

Minn —McCaughey v. Wilson, 158 N 
W. 810, 180 Minn 196, 
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130 Mise 611 

8D—Wright v Wright, 237 NW. 
896,58 SD 612 

Tex —Texon O11 & Land Co of Dela- 
ware v Hanszen, (CivApp) 292 
SW 6563. 

Vt—Platt v Shields, 119 A 520, 525, 
96 Vt 357. 

Va —Campbell County v. Howard, 112 
SE 876, 133 Va 19. 

6CJ p 752 note 29 


A reasonable fee is “auch a fee as 
would be reasonable for a ltigent 
himself to pay his own attorney for 
Prosecuting the casé, and not a spec- 
ulative or coutingent fre based upon 
the uncertainty of the litigation "— 
Southland Life Ins Co v Norton, 
(TexCom App) 5 SW (2a) 767, 768 
—City of Eastland v Owen, (Tex 
CivApp) 49 SW f2d) 53! 635, re- 
versed on othe: grounds (Com App ) 
78 SW (2d) 178 


30. Mich—wWalhridge v LParrett, 76 
NW 973, 118 Mich 433 

N Y —O’Neill v Crane, 72 N.YS 812, 
65 App Div. 358 


Sl. Waugh v Q & C Co, (CCA. 
Ill) 16 F (2d) 363. 


32. Conn—Slade v Harris, 185 A. 
570, 105 Conn 426 

Ill—People vy. Gilbert, 104 NH 1083, 
268 Ill 85 

Ky —Baxter v Hubbard, 47 S.W.(2d) 
748, 248 Ky. 761. 

6 CJ. p 750 note 18. 


33. Reynolds y. McMillan, 63 Til. 46. 


7 C.J.5. 


formed under like conditions and circumstances.*! 
Employment of an attorney with knowledge of his 
rate of charges, without stipulating as to price, may 
be regarded as evidence of a contract to pay at 
such rate;®5 but the fact that the client, when 
informed, during the pendency of a suit, of the 
charges his attorney is making, fails to express 
dissatisfaction, is not an acquiescence in those 
charges, and does not bind him to pay at such 
rate for future services in the same suit®6 An 
unentered order fixing the compensation of an at- 
torney for services rendered cannot control the 
amount of recovery in a subsequent action for such 
services.87 


Bor association schedule of charges. In deter- 
mining the reasonableness of an attorney’s fee, the 
schedule of minimum fees prescribed by the local 
bar association 1s persuasive, but not conclusive, of 
the reasonable value of the services ;38 and in the 
absence of a special or implied agrecment, a client 
is not neccessarily bound to pay according to the 
rates prescribed by the rules and regulations of 
the bar association.®9 


Itemized services and charges. Where the serv- 
ices all relate to one subject matter, 1t forms no 
just measure of the value of the services to sepa- 
rate the transaction into parts and have the attor- 
ney state what charge he made for each separate 


*% US—Irwin v Swinney, (DC. 
Mo) 45 F (2d) 890 

Fla —Baruch v Guiblin, 164 So 8&831— 
Munroe v Birdsey, 186 So 886, 102 
Bla. 6544, reversing 183 So 80, 102 
Bla 5438 

Ga.—Greater Savannah Co v. Oliver 
& Oliver, 109 SH 166, 37 Ga App 
496 

IlL—Hirtzsel v Ball, 205 IllApp 244 

Mass—Cummings v National Shaw- 
mut Bank of Boston, 188 NE 489, 
284 Mass 5638 

NC—Forester v Betts, 103 § EH. 209, 
1798 NC 681 

Vt—Platt v Shields, 119 A. 520, 5265, 
96 Vt. 257 

W Va —Stafford v Bishop, 127 SH 
501, 98 WVa 625 
“An attorney is entitled to receive 

for his professional services what he 

reasonably deserves for the same in 

accordance with the charges for any 

given type of work prevailing in the 

community in which the services are 

rendered "—Page v Avila, (RI) 177 

A. 641, 542. 


33. Vilas v Downer, 31 Vt 419. 


173 La 925 


703 
172 Ark 486. 


uzcle’s 
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La—Succession of Roger, 139 So. 8, 


38. Boylan v Holt, 456 Miss 377 


40. Cal—Cullinan v. McColgan, 268 
P 353, 87 CalApp 684 

Wash—Moore v Scharnikow, 94 P 
117, 48 Wash 564 


41. Clarke vy Angelus Memorial 
Ass'n, (Cal App ) 68 P (2d) 974. 


42. Snell v Frank Snell Sawmill 
Co, (DC Ga) 271 F 696, affirmed 
(CC A.) Turner Lumber Co v Wil- 
eon & Dennett and J C Reynolds 
& Rogers, 288 F 1021, and affirmed 
Snell v Frank Snell Sawmill Co, 
284 F 847, certiorari denied 43 8S 
Ct 364, 261 US. 619, 67 LEA 880 


43. Barrow v Milling, 
Saal & Milling, 146 So. 475, 176 La 
44. West v Meillmier, 289 SW. 821, 


Mephew and nieces not bound by 
contract 


Nephew and nieces 
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part.40 Where the trial court has before it a 
detailed statement as to the extent of the services 
rendered, it is the court’s province to use its own 
experience and judgment as to the reasonable value 
thereof.42 


Joint employment. Where a number of aittor- 
neys are associated they are entitled to a reasonable 
fee for all of them, and one of them cannot, by 
accepting from the joint client less than a reason- 
able fee, deprive the other attorneys of such a 
fee,42 nor can one attorney by putting m a claim 
for a specified fee, without the acquiescence of the 
other, limit the right of the latter to recover a 
different fee.48 So, where an attorney is em- 
ployed by several parties in the same case, all but 
one of whom agree to pay him a fixed fee, the 
other party 1s not bound by such agreement, and 
the attorney may charge him only the reasonable 
value of his services.44 


Financial ability or prominence of clicnt. The 
financial ability of a client may be taken into con- 
sideration, not for the purpose of enhancing the 
amount above a reasonable compensation,£5 but 
for the purpose of determining whether or not he 
is able to pay a fair and just compensation for 
the services rendered,*® and as a factor in deter- 
mining the value of the attorney’s services,4? or 
as an incident in ascertaining the importance and 


contingent fee basis, but were Liable 
for only one half of the reasonable 
fee of attorneys—In re Dugan’s Es- 
tate, 264 NYS 688, 147 Mise 776. 


45. Stevens v Ellsworth, 6 NW 
683, 95 Iowa 231—6 CJ. p 762 note 
$1. 


46. US—wWard v Kohn, (Ark.) 58 
F 462,7 CCA $14 

Tenn —Greggory v Greggory, 1 Tenn. 
App 6570. 


ia making his charge an attorney 
should consider the clent’s financial 
standing, and where the chent 18 
without means and ability to earn 
more than ordinary wages the charge 
should be small, compared with that 


Godchaux,/ nsually charged for similar services 


—People v. Pio, 139 NE 45, 308 Ill 
128 
881. 
La—Adams v Simon, (App) 144 So 
78. 
who agreed|Mo—Schaper v. Sayman, (App) 61 
SW (2d) 879 


36. Vilas v. Downer, supra. 


37. Naumer v. Gray, 58 NYS 476, 
41 App Div 361. 


214 Ala 251. 


with their uncle te pay one half the 
reasonable value of services of at~ 
torney employed by the uncle to ob- 
tain settlement from an estate in 
which all were interested were not 
bound by the unclo’s contract re- 
taining attorneys on a fifty per cent 
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Mont.—Wealker v Hull, 300 P 260, 90 
Mont. 111. 

NY—French v Robert S Abbott 
Pub Co, 228 NYS 62, 223 App. 
Div 276, affirmed 168 NE. 437, 251 
NY 586. 
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gravity of the interests involved in the litigation.$ 
The prominence of a litigant is ordinarily entitled 
to no consideration in fixing the value of his at- 
torney’s services, although 1t may sometimes be tak- 
en into consideration in fixing the value of the legal 


services rendcered.*9 


Pa —Hanley v Waxman, 80 Pa Super. 
274. 

W Va—Garden v Riley, 183 SH 46. 

6CJ p 752 note 80 


Gervices for inmate of asylum 

An attorney's fee for services in 
procuring the release of an inmate of 
an insane asylum is not to be meas- 
ured by the clent’s wealth or by 
the blessing of freedom —Goldbacher 
v Cooley, 5 PaDist & Co. 84. 


Wealth of husband 

Lawyers testifying with respect to 
the value of the services of an attor- 
ney in effecting a reconciliation be- 
tween husband and wife may prop- 
erly take into consideration the 
wealth of the husband—Walker v. 
Hull, 800 P. 260, 90 Mont 111. 


In North Dakota, it bas been said 
that “the ability or inability of the 
defendant has nothing to do with the 
lawyer's right to recover He 1s en- 
titled to a judgment for the reason- 
able value of his services, regardless 
of the ability or inabilty of his 
client to pay, and his financial con- 
dition cannot be considered in deter- 
mining such reasonable value "—Nel- 
zon v Auch, 245 NW. 819, 822, 62 N 
D 594. 


48. Clark v. Elisworth, 78 NW. 1023, 
104 Iowa 442. 


49. ¥la—Baruch v. Giblin, 164 So. 
831 

Iowa —Graham v Dubuque Specialty 
Mach Works, 114 NW 619, 1388 
Towa 456, 15 LRA(NS) 729 


so. US—Biackhurst v Johnson, (C 
CAMo) 72 F (2d) 644—Taylor v 
Scarborough, (CCANY) 66 F 
(24) 688—In re Diamond Dmlling 
& Exploration Co, (DC.Pa) 44 F 
(2d) 416—Grant v. Fletcher, (DC 
Mich ) 288 F. 248 

Ark—Marlin v Marah & Marsh, 76 
Sw.(2d) 965, 189 Ark 1157—Ser- 
by v Feld, 88 SW (2d) 308, 1838 
Ark 714—St. Paul Fire & Marine 
Ins Co v Green, 29 8.W (2d) 801, 
181 Ark 109¢6—Fecderal Land Bank 
of St Louis v Gladhsh, 2 SW (2d) 
696, 176 Ark 267—West v Meill- 
mier, 289 SW 321, 172 Ark 485 

Cal—City of Los Angeles v Los An- 
geles-Inyo Farms Co. 25 P (2d) 
224, 134 CalApp. 268—Adams v. 
Christopher, 5 P (2d) 948, 119 Cal 
App. 40—Campbell v Hanford, 227 
P 234, 67 CalApp 1565. 

Colo —<Albertason v. Clark, 197 P. 757, 
70 Colo 129 
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Sustaining, setting aside, or reducing or increas- 
A particular fee or allowance for legal 
services rendered will be sustained, 1f on a consid- 
eration of all the facts and circumstances, in ac- 
cordance with the rules stated above, the amount 
thereof 1s determined to be sufficient, and reason- 


able and proper,59 or not so excessive as to re- 


FT Stitt & Co v Powell, 114 So 
875, 94 Fla. 550 

Ill—Chicago Assets Co v Watrous, 
£63 IllApp 251!—Western Iron Co 
v. Brittain, 206 IllApp 14—Meers 
v. Daley, 203 ITllApp 515 

Ky.—Axton v Vance, 269 SW. 684, 
207 Ky 680 

Le.—J S Abercrombie Co v. Lehulu 
Oil Co, 160 So 126, 181 La 644 
—Succession of Marinoni, 169 So 
662, 185 La 627—Guilmore v. Gas- 
quet, 151 So 768, 178 La. 487— 
Naef v. Muller-Goll Mfg Co, 147 
So 62, 176 Le 97$—Barrow v 
Milling, Godchaux, Saal & Milling, 
146 So. 475, 176 La 708—Peltier v 
Thibodaux, 144 So 908, 175 La 
1026—Succession of Roger, 139 So 
8, 173 La 925—Succession of Pons, 
77 So 615, 142 La 721, Ann Cas 
1918D 939—Smith v Fisher, (App ) 
150 So 655—Dowling v Peyroux, 
126 So 3270, 12 La App 651-—~-Tern- 
berry, Rice & Young v_ Stewart, 
120 So. 70, 9 La App 708— Kennedy 
v Consumers’ Ice Co, 7 LaApp. 
446 

Mass—Shapiro v Ballen, 199 NBD 
815—Cummings v National Shaw- 
rut Bank of Boston, 188 NH 489, 
28i Mass 568 

Mich —McGraw v Lake Tp, 253 N. 
W 207, 266 Mich $8—Nahikian v. 
Mattingly, 251 NW 421, 265 Mich 
188—Fry v. Montague, 218 NW. 
691, 242 Mich $891 

Minn —McCaughey v. Wilson, 158 N. 
W 310, 180 Minn 196 

Neb —Blatchford v Palmer, 241 N.W. 
767, 128 Neb 8 

Nev —Harwood vy. Carter, 222 P. 280, 
47 Nev 334 

N J—In re New Jersey Refrigerat- 
ing Co, 142 A. 176, 108 NJEq 5. 

N M—wMerrick v Deering, 286 P. 785, 
80 NM 431. 

N Y—Ward v Orsini, 152 NB 696, 
248 N Y. 128, modifying 218 N.YS 
932, 215 AppDiv 795, which af- 
firmed 211 NYS 249, 125 Mise 407 
—Prager v. New Jersey Pdelity 
& Plate Glass Ins Co. of Newark, 
NJ. 216 NYS 400, 217 App Div. 
680, modified on other grounds 156 
NE 76, 245 NY. 1, 52 ALR 198 
—Griswold v. Herron, 212 N.YS 
16, 214 AppDiv 286—Petition of 
Ketcham, 191 NYS 896, 199 App 
Div. 244—In re Lane's Hatate, 265 
NYS 1087, 240 AppDav. 768, 
modifying 264 NY.8S 488, 147 Muse. 
138—In re Abruzzo’s Hastate, 249 
NYS 72, 139 Misc. 5569 


148 Okl 220—In re Pitman’s 
Guardianship, 250 P 1015, 120 Ok! 
Le ee v. Hill, 219 P. 308, 93 Okl 
4. 

Or —Kirchoff v. Bernstein, 181 P. 746, 
92 Or 878 

Pa—Scott v Bergdoll, 118 A 3565, 270 
Pa 82!—Carroll v Howlett, 12 Pa 
Dist & Co %$61—Cameron v City 
Bank of York, 9 Pa Dist. & Co 847 

RI-—Lambert v. Rogester, 176 A 
885 

S8C—South Carolina Nat Bank of 
Columbia v. Bates, 178 SE 611, 
175 SC 168—Standard O11 Co of 
New Jersey v Powell Paving & 
Contracting Co., 188 SH 184, 189 
SC 411, rehearing denied 188 SE 
544,140 SC 39 

Tenn—Miller vy Washington Coun- 
ty, 226 SW. 199, 148 Tenn. 488— 
ee v. Greggory, 1 Tenn App 
57 

Tex——-Bryant v. Browning, (Civ. 
App) 48 SW (2d) 798—Texas Co 
v Schruiewer, (CivApp) 38 SW 
(2d) 141, modified on other grounds 
Smith vw Texas Co, (Com App) 
68 S'W (2d) 774, followed in Smith 
v G B Johnson Hardware Co, 53 
S'W (3d) 779 and Smith v. Jacks- 
boro Stone Products Co, 53 SW 
(24) 780, affirming (Civ App) 41 
SW (2d) 347—Texon Ol & Land 
Co. of Delaware v. Hanszen, (Civ 
App) 292 SW. 568 

Wash —Oakley v. Davis, 253 P 648, 
142 Wash 4823—Rummens v Hill- 
man, 228 P. 598, 180 Wash 562 

Wis —Hollingworth v Shannon, 167 
N.W. 248, 167 Wis 224. 

6 CJ. p 748 note 17 [k] 


Fees held sufficient and reasonable 
and proper 

(1) Twenty dollars for several 
days spent handling htigation in- 
volving one hundred dollars —Boyd 
v Guinn, (Tex Civ App) 44 SW (24) 
1112. 

(2) Forty dollars per hour, and 
twenty dollars per hour for assist- 
ants, for services in opposing lquida- 
tion of an insurance company —In re 
People, by Beha, 242 NYS 100, 186 
Misc 7156 


(8) Iufty dollars for services on 
appeal to the supreme court —Mce- 
Clendon v Chryssoverges, 120 So. 520, 
10 La App. 639 


(4) One hundred dollars for recov- 
ering two hundred and fifty dollars in 
@ sult on an accident policy tried in 
justice and circuit courts —Commer- 


Pla—Baiuch v. Giblin, 164 So, 881—] Okl—Testezman v Burt, 289 P. 315,! cial Casualty Ins. Co. v. McCulley, 48 
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SW (2d) 225, 185 Ark 1188, certiora- 
ri granted 58 SCt 85, 287 US 587, 
77 L.Ed 618, certiorarm dismissed 538 
SCt 316, 288 US 6587, 77 LEda 967 


(6) One hundred dollars for recov- 
ering six hundred twenty-five dollars 
and seventy-seven cents, as client’s 
share of proceeds of a judgment, 
from the attorney of record in the 
case—In re Sebring, 264 NYS 3879, 
288 App Div 281 


(6) One hundred dollars for serv- 
ices rendered in advising client coa- 
cerning shifting of bank deposits for 
better protection, which advice was 
adopted —Alpha v. Aucoin, (La App ) 
167 So 835 

(7) One hundred dollars for serv- 
ices rendered in preparation of @ writ 
of habeas corpus to procure release 
of husband from custody of persons 
illegally restraining him.—<Alpha v. 
Aucoin, supra 

(8) One hundred dollars a day un~ 
der a general employment with a 
bank as special counsel to rescue it 
from serious financial difficulties — 
Page v. Penrose, 127 A. 748, 147 Md. 
225 


(9) One hundred and fifty dollars 
for successfully dcfending a suit in- 
volving chent’s business reputation 
and integrity —Marx v. Lande, 122 
So 907,11 LaApp 61. 


(10) One hundred and fifty dollars 
for services 1n @ criminal case where- 
in the attorney procured the release 
of accused on probation, after a plea 
of guilty —Tannenbaum v. Horn, (La. 
App) 160 So 462 


(11) Two hundred and fifty dollars 
dissolving @ provisional seizure on @ 
stock of merchandise —Terzia v The 
Grand Leador, 145 So 3863, 176 La 
161 


(12) Two hundred and fifty dollars 
in a suit on a conditional contract 
for the sale of an electric refmgera- 
tor, wherein a cross complaint was 
filed ——Deberry v Cavalier, 297 P. 
611, 118 Cal App 30 


(18) Two hundred and fifty dollars 
for making an investigation and pre- 
paring answer 1n a suit for false im- 
prisonment that never came to trial 
—Davitt vy O’Connor, (CCANY) 78 
¥F (2d) 43, certiorar: denied O’Connor 
v Davitt, 55 SCt 217, 298 U.S 631, 
79 LEd 709. 


(14) Three hundred and fifty dol- 
lars for procuring dissolution of a 
writ of sequestration levied on prop- 
erty exceeding three thousand dol- 
lars in value—Orange Nat Bank v 
Goodman & Beer Co., (La App) 160 
So 676 

(15) Three hundred and fifty dol- 
lars for legal services rendered the 
wife of defendant, who was a@ man 
of moderate income and hittle prop- 
erty, in bis wife’s separation suit, 
never tried—Adams vy. Simon, (La 
App ) 144 So 73. 
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(16) Four hundred dollars to an 
attorney employed to collect a claim 
for two thousand eight hundred dol- 
lars, and who was discharged with- 
out cause after he had had numer- 
ous conferences with the debtor’s at- 
torney and had started preparation 
for tnal—Lake v Winfleld Fuller 
Co, 178 A 119, 64 RI 3658 


(17) Five hundred dollars for serv- 
ices rendered over a period of many 
years, principally with relation to a 
trial ultimately decided in the client’s 
favor—Crocker v. Boening, 247 Ill 
App 466 


(18) Seven hundred and fifty dol- 
lars for recovery of devise under a 
will and settlement of an estate in- 
volving approximately three thou- 
sand four hundred dollars —Erd- 
man’s Adm’r v Erdman’s Adm’r, 21 
SW (2d) 258, 231 Ky 219. 


(19) Seven hundred and fifty dol- 
lars in administration of succession, 
in which the client’s interest amount- 
ed to eight thousand one hundred 
ninety-eight dollars and fourteen 
cents—Stumpf v. Lopes, (La App.) 
154 So. 498 


(20) One thousand dollars for 
services and expenses, notwithstand- 
ing no witness appraised the value 
of such services and expenses at 
such amount—Ryder v. Warren, 
(Mass) 3 NE (2d) 221 


(21) One thousand dollars to an 
attorney representing a one thousand 
nine hundred dollar claim, but pay- 
able out of an eight thousand dol- 
lar fund involved in the suit —Porter 
v Stewart, 137 SE 28, 168 Ga 655 


(22) Twelve hundred and fifty dol- 
lars rather than one thousand five 
hundred dollars for counsel employcd 
by an o1l well contractor’s surety to 
deal with matemalmen’s claims ex- 
ceeding fifteen thousand dollars and 
asserted against fund of six thousand 
eight hundred fifty dollars, whore 
an appeal was taken to the supreme 
court and the attorney’s attention 
was frequently required over a two- 
year period—Conway v Union In- 
demnity Co, 169 So 78, 185 La 240 


(28) Fifteen hundred dollars to an 
American attorney practicing in 
France, for preparing for, and par- 
ticipating in, the taking of this 
chent’s depositions in Paris for use 
in @ cause pending in America —Grif- 
fin v McCarthy, 34 P (2d) 6595, 174 
Wash 74, certiorarl denied 54 SCt 
661, 291 US 668, 78 LBHd 1047. 


(24) Fifteen hundred dollars for 
four trials and two appeals involving 
separation and partition of commu- 
mty of less than fifteen thousand 
dollars—Schoeffner wv Schoeffner, 
118 So. 890, 167 La 208 


(25) Twenty-five hundred dollars 
for attorneys securing an injunction 
enjoining the parent organisation of 
a labor union from arbitrary inter- 
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ference with the local labor union’s 
management of its local affairs, prop- 
erly, and mghts—Local No. 373 of 
International Ass’n of Bndge Struc- 
tural and Ornamental Ironworkers v. 
International Asse’n of Bridge, Struc- 
tural and Ornamental Ironworkers, 
184 A. 581, 120 NJ Hq. 220. 


(26) Thirty-five hundred dollars 
for securing an injunction against 
modification of a street :mprovement 
contract —EKellogg v Sherrill, 156 N. 
H 418, 24 Ohio App 169. 


(27) Three thousand seven hun- 
dred fifty dollars in a suit involving 
approximately one hundred fifty 
thousand dollars—Chappuis & Chap- 
puis v. Kaplan, 129 So 1566, 170 La 
768. 


(28) Four thousand dollars for 
services rendered in recovering sixty- 
five thousand dollars for the client. 
—Maxwell v. Yancy, 28 P (2d) 989, 
167 OkL 158. 


(29) Four thousand dollars for ob- 
taining an award of over fifty-three 
thousand dollars for land condemned 
after six days’ trial-——Baxter v Hub- 
bard, 47 8'W (2d) 743, 242 Ky 761 


(30) Four thousand five hundred 
dollars for services performed in ef- 
fecting a trade of property worth 
fifty thousand dollars to a school 
board for property worth mxty-one 
thousand dollars and in addition 
thirty-five thousand dollars in cash. 
—Rumbaugh v. Morriss, (Tex.Civ. 
App) 264 SW 198. 


(31) Seven thousand five hundred 
dollars for attorneys who spent one 
hundred ninety-six days on a case 
involving more than fifty-four thon- 
sand dollars, and were successful on 
appeal—Kelly, Shuttleworth & Me- 
Manus v. Central Nat Bank & Trust 
Co of Des Moines, 248 NW 9, sup~ 
Plemented 250 NW 171. 


(32) Ten thousand dollars for 
services in representing the client in 
litigation and business transactions 
involving property of value of over 
five hundred thousand dollars— 
Donovan v. Root, 299 P 668, 114 
CalApp 114 


(33) Twenty thousand dollars 
where sixty-four deys were consum- 
ed in tmal of suit on five hundred 
eighteen thousand three hundred dol- 
lar note providing that if suit were 
commenced to collect it, the makers 
would pay such additional sum as 
the court found reasonable as attor- 
neys’ fees-—Hayward v Widmann, 28 
P.(2d) 763, 1838 CalApp 184 

(84) Twenty-one thourand dollars 
in litigation involving trust property, 
where the estate was valued above 
two millon seven hundred thirty 
thousand dollars—Eutler v Butler, 
235 N.W 918, 188 Minn 218. 


(36) Twenty-four thousand dollars 
for services performed and expenses 
incurred in preparing and presenting 
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quire a reversal.5! On the other hand, the allow- 


ance of a particular fee may be 


the income tax case of the client, for 
whom he obtained a promise by the 
internal revenue department to rec- 
ommend a compromise settlement of 
claim for delinquent taxes, penalties, 
and interest, originally amounting to 
over four hundred fifty thousand dol- 
lars, for eighty thousand dollars, in 
addition to saving the client from 
clvil penalty and possible criminal 
prosecution for willful failure to 
make returns—Darnell v. Woodruff, 
(Cal App ) 58 P (2d) 9765 

(36) Twenty-five thousand dollara 
to attorney who performed all the 
services 1n connection with an estate 
of two million five hundred thousand 
dollars, consisting largely of peraon- 
alty.—In re Myers’ Estate, 98 A. 694, 
253 Pa. 637. 


(87) Sixty thousand dollars to at- 
torneys for taxpayers who prosecuted 
slx suits involving a great amount of 
work in investigating and gathering 
evidence, in which litigation occurred 
numerous motions and demurrers and 
appeals on demurrers, and which l{ti- 
gation occupied two years, and result- 
ed in a saving to the state of over 
three hundred ninety thousand dol- 
Jars —Regan vy. Babcock, (Minn) 264 
NW. 803 


(88) Three per cent of the amount 
recovered in the original action where 
the bulk of services consisted of con- 
sultations with clients and prepara- 
tion of petition and order to show 
cause, and there was no trial or argu- 
ment —Faule v. Clyburn, 168 SE 732, 
169 NC 3855 


As supported by evidence 

Attorneys who were successful in 
setting aside, on the ground of fraud, 
a bond issue of one hundred twenty- 
five thousand dollars, and a one hun- 
dred thousand dollar courthouse con- 
tract after litigation in both the su- 
perior and supreme courts, necessi- 
tating legal ability of a high order 
and effecting a considerable saving 
to the county, are entitled to com- 
pensation of two thousand dollars, 
where the county mn a resolution ad- 
mitted such amount to be reasonable 
and three disinterested attorneys 
each testified that a reasonable 
charge was an amount greater than 
two thousand dollars—Donworth & 
Todd v. Benton County, 174 P. 441, 
103 Wash 382. 


Representing separate parties 
Where ten separate actions are 
brought against contractors and a 
city to set aside special assessments, 
and the contractors’ attorney is em- 
ployed by the city to represent the 
city m such actions, and where the 
attorney, in addition to representing 
the city im the tral of one of the 
actions and making the necessary 
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set aside or, in | it is determined 


preparation therefor, advises the 
city authorities in the making of the 
reassessment, a charge of five hun- 
dred dollars against both contractors 
and city, and the apportionment of 
one-half thereof to the city is not 
unreasonable—Macleod v. City of 
Washburn, 1909 NW 124, 178 Wis 
879 


Double recovery for services of an 
attorney in establsbing fitle to com- 
munity property did not result by 
awarding judgment for a percentage 
thereof in accordance with contract 
and an additional fee for securing 
partition of property thereafter be- 
coming necessary after a divorce 
proceeding —McLaughiin v. Goucher, 
28 P (2d) 31, 186 CalApp 87 


Sl. Libby v. Kipp, 262 P. 68, 87 Cal 
App. 638 


mn action for death 

In an action by a client to recover 
from her attorney a portion of the 
five thousand dollars retained by the 
attorney as fee for services in Tre- 
covering 2 judgment of twenty-thzee 
thousand five hundred dollars in a 
United States district court for the 
death of plaintiff's husband, and se- 
curing an affirmance thereof by the 
circuit court of appeals, the trial 
courts finding that the charge was 
mot eXcessive was not without rea- 
sonable foundation, and the charge 
was not so excessive as to require 
reversal of a judgment for the attor- 
ney —Platt v. Shields, 119 A. 520, 96 
Vt. 257. 


5&2. US—Davitt v. O'Connor, (CC. 
AN Y) 78 F (2d) 43, certiorari de- 
nied O’Connor v Davitt, 55 § Ct 
217, 293 U.S. 621, 79 LHd 709— 
Parker v. New England O11 Corpo- 
ration, (DC Mass) 18 F (2d) 158, 
motion denied (CCA) Hart v 
Wiltsee, 16 F (2d) 838, certioram 
denied Wiltsie v Hart, 48 SCt 
119, 275 U.S 659, 72 LHd 426 Va- 
cated Hart v Wiltsie, 19 F.(2d) 
903, certiorar: denied Wiltsie v. 
Bart, 48 SCt 119, 275 US. 659, 72 
LEd 42€—Brown v. Pennsylvania 
R Co, (Pa.) 250 F. 518, 162 CCA. 
529, modifying (DC) Brown v. 
Pennsylvania Canal Co, 244 B' 980, 
and certiorar: denied Pennsylvania 
R Co v. Brown, 89 SCt. 6, 248 UD. 
S 658, 63 L, Hd. 420. 

Colo—Hnyart v. Orr, 288 P. 29, 78 
Colo 6 

Del —Petitions of Warrington, (Su- 
per.) 179 A 605 

La—Rivet v. Battistella, 120 So 289, 
167 La 766. 

Md —McClusky v Kalben, 175 A, 449, 
167 Md. 479 

Minn —Eriksgon v. Boyum, 184 N.W. 
961, 150 Minn 192. 

N.Y.—Claude Neon Lights vy. Federal 
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@ proper case, the amount thereof be reduced if 


to be unreasonable or excessive,52 


Hlectric Co, 265 NYS 457, 238 
App Div 676—In re Bunker, 199 
NYS 435, 2058 App Div 2387—Peti- 
tion of Ketcham, 191 NYS 83896, 
199 AppDiv. 244—Andalman sv. 
Behrens, 214 NYS 49, 126 Misc 
588 

RL—Page v. Avila, 177 A 5641—Sul- 
livan v Carter, 152 A 1797 

Tex.—Brand v. Denson, (Civ App ) 81 
S'W.(2d) 111, emor dismissed 

Wash—Holmes v Radford, 255 P. 
1089, 148 Wash 644. 

6CJ p 748 note 17 [1] 


wees reduced or held excessive 

(1) Two hundred and fifty dollars 
reduced to two hundred in admuinis- 
tering an estate of about one thou- 
sand dollars Succession of Lawson, 
120 So. 588, 10 La App. 52 


(2) Four hundred and fifty dollars 
reduced to two hundred and twenty- 
five where half of the work was per- 
formed after others were employed 
to dismiss the suit——Murphy v. Sten- 
nett, 4 SW (2d) 982, 176 Aric. 1205 


(8) Twenty-five hundred dollars 
excessive, where verdict was for five 
thousand dollars, and the case was 
not exceptionally difficult and other 
attorneys retried the case and recov- 
ered a verdict—Gruskay v. &1- 
menauskas, 140 A 724, 107 Conn 380 


(4) Three thousand dollars reduced 
te twelve hundred, for defense on 
charges of arson and burning, with 
intent to defraud—Raimondi v 
Bianchi, 136 A. 820, 100 NJ Hq 448, 
reversed on other grounds 140 A. 684, 
102 N.J Eq 254 


(5) Three thousand dollars reduced 
to one thousand for settling a twen- 
ty thousand dollar federal income 
tax claim against the client out of 
court for two hundred fifty dollars — 
Peltier v. Thibodaux, 144 So 908, 175 
La 1026 


(6) Forty-five hundred dollars re- 
duced to twenty-five hundred for 
preparing a brief of twenty-three 
pages, presenting a fact question, and 
arguing the cause on appeal —Fan- 
non v. Le Beau, 222 N.W. 115, 245 
Mich 162. 


(7) Six thousand dollars, reduced 
to four thousand as compensation for 
attorneys who organized a drainage 
district resulting 1n the sale of bonds 
in the sum of three hundred forty- 
five thousand dollars—Bayou Meto 
Drainage Dist. v. Chapline, 220 S.W. 
807, 148 Ark. 446 

(8) Iifteen thousand dollars re- 
duced to five thousand dollars for 
services of an attorney who took as- 
signment of a mortgage as security, 
foreclosed the mortgage, collected 
rents, and sold the realty some seven 
years later at a large profit —Davitt 
v. O'Connor, (CCAN.Y.) 73 ¥ (2d) 


" O.9.8. 


unless, although excessive, it was determined in 
accordance with an agreement between the par- 
ties 58 or it may be set aside or, in a proper case, 
the amount be increased if it 1s determined to be 
insufficient or inadequate.54 The fee of an attor- 
ney, who drew a will, for successfully defending 
a contest of the will should not be reduced merely 
because the heirs contested the will.55 


(b) As to Amount of Retainer 


An attorney, in the absence of an express agree 
ment. 18 entitled to a reasonable retainer fee, to be de- 
termined from the facts of the particular case 

In the absence of an express agreement, an at- 
torney 1s entitled to a reasonable amount as a re- 
tainer 56 This amount may depend on the facts 
and circumstances of each particular case,57 such 
as on the ability and standing of the attorney,5% 
the extent of his practice,59 the probability of the 
retainer interfering with his relations to, or ac- 
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cepting business from, other persons,®° the magni- 
tude and nature of the business,61 and the proba- 
bility of the business bringing him a large re- 
muneration from the client.62 


If his retainer is general, including all business 
of the client for a stated period, the pertinent con- 
siderations are different from those resulting from 
an employment for a single case.68 


b. Amount on Which Percentage Reckoned 


A contingent fee Is generally reckoned on the net 
amount actually recovered by the client through the 
efforts of the attorney, cr through a proper settiement 
by the client. 

Under a contract for a contingent fee, the per- 
centage to which the attorney is entitled and the 
amount or property on which it 1s to be based de- 
pend on a fair and reasonable construction of the 
terms of the agreement;®4 and such fee generally 
is recoverable only on the property or funds, with- 


48, certiorar1 denied O’Connor v. Da- 
witt, 55 SCt. 217, 298 US 621, 79 
LEd 709. 


(9) One hunéred thousand dollars 
reduced to fifty thousand in a suit 
to set aside a five hundred and fifty 
thousand dollar gift—U S v. Equi- 
table Trust Co of New York, (N.Y ) 
51 SCt 689, 288 US 7388, 75 L Hd 
1379, modifying (CCA) Barnet v 
Bquitable Trust Co of New York, 34 
B (2d) 916, certioram granted U §S 
v Haquitable Trust Co. of New York, 
50 SCt. 160, 280 US. 550, 74 LEd 
609 


shocking consoclence 

A. fee of two thousand dollars for 
representing a client in a suit in the 
nature of an interpleader, where the 
issues were simple and no gieat time 
in preparation was required, has been 
held to be so excessive as to “shock 
the conscience” of the appellate 
court, unless a twelve hundred and 
fifty dollar remittitur was filed, not- 
withstanding the trial court’s finding 
that two thousand dollars was a rea- 
sonable fee was supported by testi- 
mony.—-Ligon v Greenwall, (Tex Civ. 
App) 1 SW (2d) 325, reversed on 
other grounds Greenwal v. Lagon, 
(Com App) 14 SW.(2d) 829. 


Obtaining pardon 

Where an attorney by proper pres- 
entation of the facts concerning a 
homicide case secures a pardon of 
one convicted, his services in sub- 
mitting the matter to the Governor 
do not entitle him to a fee of over 
five hundred dollars, and a fee of one 
thousand dollars 1s excessive —New- 
bold v McCrorey, 87 S.H. 542, 103 S. 
C 299, modified on other grounds 
87 SH 1108, 103 SC 299. 
Sending bill 

The fact that the attorney sends a 
bill for a given amount and esti~- 


Z 0.5.8.—69 


mates the value of his services at 
this amount in a verified complaint, 
may render excessive and call for a 
reduction of, a larger amount as al- 
lowed by the court—Prager v. New 
Jersey Fidelity & Plate Glass Ins. 
Co of Newark, N J, 156 NE 76, 
245 NY 1, 52 ALR 193, modifying 
216 NYS 400, 217 App Div. 630. 


83. Witzgerald vy Eisenhauer, 206 P. 
685, 62 Mont 682 


5 UWS—Wallace v Franz, (CCA. 
Mo) 66 F (2d) 457, certiorari de- 
nied 54 SCt 208, 290 US 699, 78 L. 
Had 601—Tracy v_  Spitzer-Rorick 
Trust & Savings Bank, (CC A Ark ) 
12 F (2d) 755, followed in 12 F (2d) 
758 

Minn —Leonard v Rosendahl, 158 N. 
W. 419, 188 Minn 320 


Fees held insufficient or inadequate, 
or increased 
(1) Seven hundred dollars for 
services in procuring the marriage of 
client to a man who breached a 
promise to marry her, and securing a 
ten thousand dollar property settle- 
ment—Wright v Wright, 237 N.W. 
896, 58 S.D 613 


(2) Two hundred and seventy dol- 
lars increased to three hundred and 
fifty for making abstracts of title — 
Pelletier v. Standard Oil Co., 4 La 
App. 87. 


(8) Two thousand dollars increas- 
ed to five thousand where the clhent 
agreed to pay attorneys one third 
of the amount to be recovered from 
sult in accounting of an alleged part- 
nership between the client and his 
brother and who, when he became 
beneficiary under the brother’s will, 
dismissed appeal from dismissal of 
the accounting sult without the at- 
torney’s consent—Brandon v. Zer- 
kowsky, 148 So. 797, 167 Miss. 186. 
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(4) Three thousand dollars § in- 
creased by fifteen hundred for re- 
covering the differance between a 
fee-aimple and life estate in property 
worth fifty thousand dollars —Daly 
v. Power, 38 SW (2d) 3805, 236 Ky 
426. 


55. In re Crawford's Estate, 160 A. 
685, 807 Pa. 102 


86. Roche v Baldwin, 76 P 956, 148 
Cal 186—Clements v. Watson, 93 
P 385, 7 CalApp 74 


57. Bruce’s Ex’x v Bibb’s Ex’x, 105 
SE 670, 129 Va. 45. 


83. Mass—Blair v, Columbian Fire- 
proofing Co, 77 NH. 763, 191 Mass 
833 

Va —Bruce’s Eix’x v. Bibb’s Ex'x, 105 
SH 670, 129 Va. 45. 


59. Blarx vy Columbian Fireproofing 
Co, 77 NE 1762, 191 Mass 333 


60. Mich—Kelley v. Richardson, 87 
NW 6514, 69 Mich 480 

Va —Bruce’s Ex’x v Bibb’s Ex'x, 105 
SH 670, 129 Va 46. 

6 CJ. p 753 note 41 


61, Blair v Columbian YF reproof- 
ing Co, 77 NB 763, 191 Mass 333 


62. Blair v Columbian Fireproofing 
Co, supra. 


63. Blair v. Columbian Fireproofing 
Co, supra. 


4n amuntual counsel fee cannot be 
charged under a general retamer— 
Yates v. Shepardson, 27 Wis. 2388 


@% US.—Waugh v. Q & GC Co, (CG 
CA.I11) 16 (2d) 363 

Ala—Dengon v. Caddell, 77 So. 720, 
201 Ala 194. 

Cal—-Jackson v. Campbell, 8 P.(2d) 
845, 215 Cal. 103—Preston v. Herm- 
inghaus, 292 P. 958, 211 Cal 1. 

Ky —Champion v Ferguson, 43 &.W. 
(24) 719, 241 Ey. 363. 
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in the terms of the contract, which are recovered 
by reason of the attorney’s efforts,®5 and, there- 
fore, is not recoverable on uncontested clarms®6 or 


ATTQRNEY AND CLIENT 


7 C.JI.S. 


unless the language of the contract is such as to 
justify such an interpretation?® The amount ac- 
tually recovered, within the meaning of this rule, 


sums voluntarily paid.67 


The percentage coming to the attorney is usually 
reckoned on the amount actually recovered by the 
chient,®8 and not on the amount of the judgment,®? 


Minn —Child v. Mastin, 204 N W. 947, 
164 Minn 217. 

N.Y.—Petition of Raymond, 212 N.Y 
577, 214 AppDiv. 623, motion 
granted In re Raymond, 152 N® 
416, 242 NY. 634 

Okl—Higby v. Martin, 28 P.(2d) 
1097, 167 Okl 10 

Contest or settlement 
Under a contract providing that, in 

the event of a successful contest and 

breaking of a will, the attorney is to 
receive one half of any increase over 
the amount the client would have re- 
ceived under the will, but only one 
quarter if the increase 1s obtaimed by 
settlement, the attormey 1s not en- 
titled to one half where the contract 
is settled by stipulation —Petition of 

Raymond, 212 N.Y.8S 677, 214 App 

Div. 622, motion granted In re Ray- 

mond, 152 NH 416, 242 NY. 684. 


Division of proceeds of sale 

Where the owner of a farm agreed 
that his attorney should have one 
half of the amount for which the 
farm sold in excess of an amount 
fixed, and the farm ‘was exchanged 
for the interest of a vendor in a 
farm which he had sold, on which 
payments were owing Dut not due, 
and an amount in cash not sufficient 
to pay the sum agreed for defend- 
ant’s farm, the owner 1s entitled to 
the value agreed on between himself 
and the attorney, with interest from 
the date of the exchange, and the 
amounts pald by him in completing 
the transaction, with interest, 
against which there should be charg- 
ed all cash received by him as of 
the date of receipt; and, on receipt 
of enough to pay the owner the sum 
fixed as the value of his farm, the 
belance should be divided equally be- 
tween the parties —Child v. Mastin, 
204 NW 947, 164 Minn. 217 


On different amounts 

Under a contingent fee contract for 
attorney’s services, providing for five 
per cent of the amount realized of 
the sum shown to be due on the face 
of the contract, believed to be about 
thirty thousand dollars, plus fifty 
per cent of all moneys collected in 
excess of such amount, the attorney 
18 entitled to fifty per cent of a re- 
covery in excess of thirty thousand 
dollars —Carter v. Marvel Carburetor 
Co, 856 NW. 608, 269 Mich, 2L 
Beal and personal property 

A. contract, providing for the pay- 
ment to an attorney of twenty per 
cent of the share in an estate that 


1g the net amount recovered, that is, the amount 
allowed by the judgment less the amount of any 
claim, expense, or offset that may properly be de- 
ducted therefrom;71 and where the attorney nego- 


sure sale for less than the amount 
of the judgment and seven months 
efter the expiration of the redemp- 
thon period sold the property for 
more than was due it at the time of 
the decree—Henry v. Federal Land 
Bank of St Louis, 4 NE (2d) 664, 
284 TllApp 656 


66. Mecllvoy v. Russell, 12 SW. 
1067, 11 KyL 88&&—MclIlvoy v. 
Russell, 9 Ky.L, 359. 


67. McIlvaine v Steingon, 85 N.Y 8. 
note 74. 


68. Ark-—-Birnbach vy. Shackleford, 
17 SW (2d) 292, 179 Ark 1198— 
Vaughan vy. Humphreys, 239 SW. 
780, 158 Ark. 140, 22 ALR 1201 

Ky —Snyder v. Howard’s Adm’x, 65 
S'W.(2d) 477, 251 Ky. 592 

La—Brown v. Furlong, 127 So. 781, 
170 La. 302. 

Neb —Martin v. Reavis, 220 N.W. 
288, 117 Neb. 219. 

Wash —Thomas v. Scougale, 155 P. 
§47, 90 Wash 162. 

W Va.—Robertson v. Pettery, 170 S. 
EH 901, 114 W.Va. 78. 

6 CJ. p 745 note 66. 


Special sum for the payment of 
debts, allowed to the client, should 
be included in the amount on which 
the attorney’s percentage is to be 
computed, under a contract for a 
certain percentage of the amount 
awarded to the chent—Chadwick v. 
Walsh, 388 N.W. 602, 70 Mich. 627. 


Percentage on all collections of 
assessments of benefits due a paving 
district includes the collection of a 
former collectors shortage —Board 
of Improvement of Paving Improve- 
ment Dist. No 28 v. Matheney, 76 S. 
‘W (2d) 81, 189 Ark. 957. 


Payment in realty 

Under a contract for half of the 
amount recovered, the attorney is 
entitled to half of the realty paid 
for by the chent with the judgment. 
—Robertson v. Pettery, 170 SH 901, 
114 W.Va. 78. 


69. Robertson v. Pettery, supra—é 
CJ. p 745 note 66. 


70. Funk v. Mohr, 57 NE. 2, 185 TL 
895, affirming 85 Dll App. 97. 


7l. Ky.—Wooldridge v. Bradbury, 
215 S.W. 406, 185 Ky. 587. 

Mont.—Donovan v. Jenkins, 155 P. 
972. 62 Mont 124. 

Tex -——Kerzee v. Aultman, (Civ.App ) 
291 S.W 3298 

6 CJ. p 745 note 66 [a], [b], [d]. 


might be found to belong to the 
client, entitles the attorney to twenty 
per cent of the clent’s share of both 
real and personal property —Beck v. 
Boucher, 195 P. 996, 114 Wash. 674. 


With or withont “trial” 

Under a contract by which a clhent 
agrees to pay an attorney one half 
the amount collected “if trial of 
cause ig had,” but in the event of a 
compromise without tmal “to pay 
one-third of the recovery,” the word 
“trial,”’ in its Droader sense, mean- 
ing on the meriis and not a trial of 
the issues of law only, where there 
is no trial on the merits, the attor- 
ney 18 entitled to one third only — 
Denson v. Caddell, 77 So. 720, 201 
Ala 194. 


65. Miller v. Wing, 50 P (20) 470, 
8 Cal App.(2d) 483. 


Property or income 

Under a contract whereby the at- 
torneys were to recelve one fourth of 
the property which the client, as sur- 
viving wife, might recelve as com- 
munity property, and the value of 
one fourth of the property distribut- 
ed by the executor to the trustee 
above the amount shown in the 
executor’s final account to be so dis- 
tributable, the attorneys are not en- 
titled to one fourth of a sum of mon- 
ey paid to the client as income from 
the entire estate from the date of her 
husband’s death —Miuller v. Wing, 60 
P.(2d) 470, 9 CalApp (2d) 488. 


Proceeds of another suit 

Under an agreement that the attor- 
neys for plaintiff in two patent in- 
fringement suits should receive sev- 
en and one-half per cent of amount 
received from defendant 1n one of the 
sults pending in Connecticut, the at- 
torneys were entitled to compensa- 
tion only from the proceeds derived 
from the Connecticut suit, and hence 
were not entitled to establish a stat- 
utory len on the proceeds derived 
from the suit pending in New York. 
—Nic Projector Corporation y Movie- 
Jecktor Co. (DCN.Y.) 16 F.Supp. 
605 


Sum realized subsequent to foreclo- 
sure 

A mortgagee, agreeing to pay an 
attorney for services in 4 foreclosure 
suit fifty dollars and whatever addi- 
tional amount of the four hundred 
fifty dollar fee proved in the suit 
could be realized from the foreclo- 
sure, Was not lable for an addition- 
al fee where such mortgagee pur- 
chased the property at the foreclo- 
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tiates a settlement whereby the amount allowed the 
adverse party as a set-off is larger than the amount 
allowed his client, on his claim, he is entitled 
to no fee.72 Jf the amount recovered includes a 
sum for an attorney’s fee, he is entitled only to 
the specified percentage of such fee, and not to 


the entire fee.78 


The amount recovered includes an amount se- 
cured, but not presently available,74 and an amount 
from which the client was released from habuility 


by the judgment.75 


Compensation of attorney in fact 
An attorney, contracting with an 
attorney in fact of perazons claiming 
shares of an estate as heirs to col- 
lect and distribute such shares aft- 
er the deduction of a fixed compen- 
sation for the attorney in fact and 
one half the amount of the net re- 
covery as compensation for the at- 
torney, was not entitled to retam 
more than one half the amount col- 
lected for the heirs, notwithstanding 
the negligence of the heirs in failing 
to collect the full amount owing 
them as proceeds of the settlement 
by the attorney in fact—Hyden v 
Combs, 98 8S W (2d) 298, 266 Ky. 140 


ments collected from the property 
after foreclosure should be deducted 
from the peicentage the attorney is 
to receive, under a contract to fore- 
close a mortgage for a percentage 
of the recovery—Donovan v. Jen- 
kins, 155 P 972, 52 Mont. 124. 


Stock assessment 

A. stockholder, agreeing to pay her 
attorney from the proceeds of sale 
of corporate property, 18 hable only 
on the amount received after deduct- 
ing assessments levied on the stock 
—Williams v. Bevis, 278 P. 198, 152 
Wash. 469, followed in 279 P. 1119, 
163 Wash. 701. 


rnheritance tax not deduotible 
Where an attorney has agreed to 
recover an estate for the heirs at 
law on a contingent fee bazis, the 
inheritance tax is not one of the 
expenses under the contract to be 
shared by both, but is due alone 
from heirs and cannot be deducted 
before paying the attorney —Erown 
v. Furlong, 127 So. 781, 170 La, 302 


7a. Underwood v. Rich, 173 8S. 
224, 48 Ga App. 550 


73. Vaughan v. Humphreys, 289 S 
W 780, 153 Ark. 140, 22 A.L.R. 
1201. 


an suit on insurance policy 

Where an attorney's contract gave 
him forty per cent of the recovery 
from an insurance company, and he 
recovered from the company, in ad- 
dition to the amount of the policy 
with interest and penalty, a sum for 
an attorney’s fee, he is entitled only 
to the stated percentage of the at- 
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In case of compromise or settlement. In case of 
a proper compromise by the client in good faith, 
the percentage is based on the value of the prop- 
erty or sum actually received or accepted in settle- 
ment,’6 and the same rule applies where the com- 
promise is negotiated by the attorney.77 Where, 


on stich settlement, the adverse party agrees to 


pay the attorney, it has been held that the attor- 
ney’s fee or percentage is based on the amount 
received by the client in settlement;7& but, on the 


other hand, it has been held that, under such an 


torney’s fee, and not to the entire 
fee, and his percentage on the bal- 
ance of the recovery.—Vaughan vV. 
Humphreys, 289 SW. 7380, 158 Ark. 
140, 22 ALR. 1301. 


7. lIowa—Crosby v. Hatch, 135 N. 
W. 1079, 155 Iowa 312 

Minn —Gray v. Bemis, 151 N.W. 135, 
128 Minn. 392. 


7%. Saulsbury v. American Vulcan- 
ized Mibre Co., (el) 91 A. 586— 
6 CJ. p 746 note 73. 


76. Ark—St. Louw, I M. & 8. Ry. 
Co. v. Freeman, 179 S.W. 648, 120 
Ark 389 

Ky—Woodheck v. 
768, 183 Ky. 128 

Minn —Dell v. Marckel, 288 NW. 1, 
184 Minn. 147—Miner v. Payne, 
184 N.W 673, 150 Minn. 103—Da- 
vis & Michael v. Great Northern 
Ry. Co, 151 N.W. 128, 128 Mmn 
354 

Mo—Whitecotton v St Lous, ete., 
R Co., 157 S'W. 776, 260 Mo. 624— 
Hale v. Terminal R R. Assa’n of 
St. Louis, (App) 12 S W.(2d) 941. 

N Y—Lefkowits v. Leblang, 187 N. 
YS 520 

Ohio —Roberts v. Montgomery, 154 
NH 740, 115 Ohio St. 602. 

Tex—Texas & N. O. R Co. v. Mar- 
shall & Marshall, (Civ.App) 184 
Sw. 643. 

Uiah—Ashton v. Skeen, 89 P.(2d) 
1078, 85 Utah 489, rehearing de- 
nied 44 P.(2d) 688, 85 Utah 508. 

6 CJ p 745 note 58, p 746 note 68. 


Amount client sees ft to accept 

Where the contract between an at- 
torney and client provides that the 
former shall receive fifty per cent 
of the amount of a claim, whether 
obtained by suit or compromise, the 
attorney cannot recover from de- 
fendant more than half the sum the 
client sees fit to accept.—Nichols v. 
Orr, 166 P. 661, 68 Colo. 833, 3 A.L. 
R. 449. 


Settlement cf condemuation proceed. 


Roll, 208 8S.W. 


ings 

(1) An attorney who defends a 
suit to condemn water rights, under 
ea contract for a percentage of the 
amount received on a sale of ripa- 
rian lands, 1s entitled, where & pow- 
er company purchases the riparian 
lands in settlement of the condem- 
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nation proceedings, to his percentage 
on the amount received for the en- 
tire property, but not on the value 
of the water rights.—Preston vy. 
Herminghaus, 293 P 958, 211 Cal 1 


(2) A loss resulting from the fa1l- 
ure of the clients in selling riparian 
land to @ power company to allo- 
cate the value of water nghts should 
be borne by the clients themselves, 
and not by the attorneys who con- 
tracted for a percentage of the 
amount received —Freston vy. Herm- 
inghaus, supra. 

(3) A sale of the entire riparian 
property to a power company after 
the commencement of condemnation 
suits amounts to a “compromise” of 
all the condemnation proceedings, 
within a contract allowing attorneys 
@ percentage of the damages collect- 
ed—Preston v. Herminghaus, supra. 
Beelization by compromise or other. 

wise 

Under a contract for the services 
of an attorney providing for pay~- 
ment to the attorney of twenty five 
per cent of the moneys received by 
plaintiff from defendant by settle- 
ment or otherwise, the attorney was 
entitled to twenty five per cent of 
everything realized by the clent 
from the cause of action against de- 
fendant—Nic Projector Corporaton 
v. Movie-Jecktor Co. (D.C.NY.) 16 
F Supp. 605 


77. Bogle & Sharp v. Walker, 203 S. 
W. 478, 183 Ark. 294. 


Amount received in settlement by 
the client, under negotiations previ- 
ously commenced and dropped be-~ 
fore the attorney was retained, but 
reopened and successfully concluded 
with his aid, is a proper matter for 
consideration of the jury in finding 
the value of the attorney’s services. 
—Anderson v. Rindge Co., 270 P. 262, 
93 CaLApp. 725. 


Contract value of land, the pro- 
ceeds of the settlement of the lti- 
gation, must be taken as the basis 
of the settlement of the litigation 
for the purpose of fixing the amount 
due the attorneys who negotiated 
the settlement.—Bogle & Sharp v. 
Walker, 202 S.W. 478, 188 Ark 294. 


ya. Ky.—McCormack vy. Louisville, 
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agreement, the payment to the attorney is in ad- 
dition to the payment to the client, that the amount 
of the latter payment does not constitute the full 
amount of the settlement, and that the attorney's 
fee is based on the amount to be paid the client 
plus the amount due the attorney under his con- 
tract.79 

Costs and tierest. The amount recovered, on 
which the attorney’s percentage 1s to be reckoned, 
has been held to include costs,89 unless the agree- 
ment is to the contrary.81 Accrued interest should 
also be included in the amount recovered,®* and 
the fact that the attorney agrees that, if the award 
18 made on a certain basis, he would accept a cer- 
tain percentage as his fee does not preclude him 
from sharing inteiest recovered on a different bas- 
is.88 However, the attorney is not entitled to a 
percentage of interest which accrues after the re- 
covery ;84 and, under a contract to secure refunds, 
the attorney cannot participate in interest ordered 
to be paid to the client, since it 1s not a refund 8 
and a contract for a percentage of the claims ad- 
judged the client does not include interest on the 
claims, nor interest on interest on the claims 86 


On value of property taken im satisfaction. 
Where property 1s taken in part satisfaction of the 
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percentage computed on the fair value of the prop- 
erty, without regard to the price at which it wa3 
taken.8? If the property recovered increases in 
value, the attorney 1s entitled to his proportion of 
the larger amount,88 but not to rents accruing be- 
fore the successful result was obtained.®9 


c. Right to Interest 


An attorney generally {fs not entitled to Interest on 
an unliquidated demand for compensation, but is entitled 
to interest on a liquidated demand therefor from the 
time it is due or a demand of payment is made. 


An attorney suing to collect compensation for 
services cannot recover interest on unliquidated 
demands either for fees or costs,9° interest run- 
ning in such cases only from the date when the at- 
torney’s claim for compensation has been reduced 
to judgment.91 It has been held, however, that 
the allowance of interest in such a case is dis- 
cretionary,94 and interest will be allowed on money 
due where the client was able to determine the 
amount, although the attorney may have claimed a 
greater sum than was actually due 9% 


When the amounts are liquidated, interest on 
the fee runs from the time the same becomes duc 
or from the time of demand for payment, and on 
disbursements from the time when the money was 


judgment obtained, the attorney 1s entitled to his 


etc, R Co, 161 SW 618, 1656 Ky 
465—Schmitzs v South Covington, 
ete. R Co, 114 SW 1197, 181 Ky 
207, 22 LRA.NS 776, 18 Ann Cas 
1114 

N Y—Ward v. Donovan, 139 N.E 
254, 286 N Y. 240, reversing 194 N 
YS 2738, 202 Anp Div 66—Pilking- 
ton v Brooklyn Heights R Co, 638 
N Y.S. 211, 49 App Div 232 


Amount reserved for attorney 

Where, after judgment, the client 
settled for leas than the judgment 
without consulting his attorney, em- 
ployed on a contingent fee, and the 
adversary retained enough to pay 
the stipulated portion to the attor- 
ney, and there was no evidence of 
fraud, the attorney could recover 
nothing from the client in excess of 
amount reserved —Corcoran v 
George Kellogg Structural Co., 166 
N.Y.S 269, 179 App Div. 3896 


¥>, Ark—Arkansas Foundiy Co. v 
Poe, 26 SW (2d) 684, 181 Ark 467 
Mo—Curtis v. Metropolitan St R 
Co., 102 S.W. 62, 125 Mo.App. 369 


Relmbursement 

Where the adverse party, in addi- 
tion to paying the amount of the 
settlement, agrees to reimburse the 
elient for any sum he should be 
compelled to pay his attorney, the 
attorney’s percentage is based on 
the amount of the settlement plus 


paid out 94 


the sum the attorney would be ent- 
tled to under his contract —Johnson 
v Great Northern Ry Co, 151 NW 
125, 128 Minn. 365, LU RA1917B 1140 


80. McIlvaine v Stemson, 85 N.Y.S 
889, 90 AppDiv. T7—6 CJ. p 746 
note 69 


Sl. Donovan v. Jenkins, 155 P. 972, 
63 Mont 124. 


Costs deductible 

Where an attorney agrees to fore- 
close a mortgage for a percentage of 
the mortgagee’s recovery, but agrees 
that any costs or charges the mort- 
gagee has advanced shall be sub- 
tracted from the recovery before 
divigion, and that expenses incurred 
by the attorney in making trips 
shall not be borne by the mortgagee, 
the only expenses to be paid by her 
being such actual cash money as it 
may be necessary for her to pay out 
by order of court, the costs which 
the mortgagee may deduct before di- 
vision are only the actual court 
costs—Donovan vy. Jenians, 155 P. 
972, 53 Mont. 124 


8& Smith v. Whitman, 150 A 866, 
159 Md 478—6 CJ. p 746 note 70 


83. Smith v. Whitman, supra. 


84 In re Bassford, 74 N.YS 397, 
86 Misc 782. 


8. Hollingsworth v Lewis, 269 P 
709, 98 Cal App 526. 
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The fact that the contract recog- 


8@ Champion v Ferguson, 43 SW 
(2d) 719, 241 Ky. 308. 


87. U.S—Barcus v. Gates, (CC 
Va) 180 F 364, affirmed 186 F 184, 
69 CCA 200. 

Mont —Myers v. Bender, 129 P. 330, 
46 Mont. 497 


8&. Chester v Jumel, 5 NYS 805, 
2 Silv Sup. 159, reversed on other 
grounds 38 NE 297, 125 N.Y 387 


S39. Rector v Rose, 36 SW. 898, 62 
Ark. 279. 


80. N Y—Prager v. New Jersey Fi- 
delity & Plate Glass Ins Co of 
Newark, N. J, 216 NYS 400, 217 
App Div. 630 modified on other 
grounds 156 NE 76, 246 NY i, 62 
ALR 196 

Tenn —Brownlow v. Payne, 2 Tenn. 
App. 154. 

Wash —Smith v. Saulsberry, 288 P. 
927, 157 Wash 370. 

6 CJ. p 758 note 45 

81. Smith v. Saulsberry, 288 P 937, 
157 Wash. 270—6 CJ. p 753 note 
46 

82. Brownlow v Payne, 2 Tenn App. 
154—6 CJ p 763 note 47 


9a Council v. Hixon, 76 SE _ 603, 
11 Ga App 8:18 


94% N Y¥—Resford v. 
NYS 876 

Pa—Stephens v. Hartley, § Pa Dist. 
& Co 639 

6 CJ. p 768 note 49. 


Comatocx, 


7 C.d.8. 


nized that the parties might not by agreement be 
able to arrive at a sum certain, and provided a 
method for fixing the amount in case of disagree- 
ment, makes the sum none the Jess certain in legal 


contemplation 95 


On the termination of the relation of attorney 
and client the former at once becomes entitled to 


be paid for his services, and in 
interest accrues from that date.96 


d. Power and Discretion in Determining Amount 


of Fee 


The determination of a reasonable attorney's fee for 
services rendered, in case of a controversy in regard 
thereto, is largely within the discretionary power of the 
and it may be fixed either with or without the 


court: 
aid of expert testimony as to value 


Where there is a controversy as to an attor- 
ney’s fee, the determination of the amount thereof 
is within the discretionary power of the tnal 
court,9?7 or on appeal, of the appellate court % 
Judicial determination of the value of an attorney's 


Interest for detention 

In an action to recover the reason- 
able value of services rendered by 
an attorney where the services have 
been coinpleted and demand made 
for payment which 1s refused, plain- 
tiff 1s entitled to interest for the de- 
tention of the money due —Branham 
v Hallam, (TexCivApp) 191 SW 
158, error refused 


85. Council v Hixon, 76 SH 608, 
11 Ga App 818 


oa. Com v Terry, 11 PaSuper 547 


97. Ala—Dent v. Foy, 107 So 210, 
214 Ala 243 

Cal—People v Thompson, 43 P (2d) 
606, 5 CalApp (2d) 668—City of 
Los Angeles v Los Angeles-Inyo 
Farms Co, 26 P (2d) 224, 184 Cal 
App 268 

Ga—Grevyling Reality Corporation v 
Lawson, 176 SE 458, 179 Ga 188 

Miss—McLeod v Barnes, 156 So 
517, 170 Miss 880 

Pa—Commonwealth v Traders’ & 
Mechanics’ Bank of Pittsburgh, 
118 A 186, 268 Pa 626 

S8D—Wright v Wright, 
896, 568 SD. 612 


Client, if not satisfied with attor-. 
mey’s fee, should submit the matter 
to the court for dete: mination of the 
value of the services—Johnson v 
Mound City State Bank, 237 N.W 
$91, 68 SD 6322. 


Orphans’ court 

“When the fees of counsel come 
before the orphans’ court, it 18 @& 
function of the court to decide what 
is a reasonable and just compenss- 
tion under all the circumstances.” — 


237 N.W. 
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services, however, must be strictly kept within the 
limitations fixed by authority ,®® and in making 
such determination, the court should exercise care 
and caution, to the end that only reasonable fees 


for services rendered be allowed ;1 and neither the 


default thereof 
While expert 


trial court nor the appellate court can, in adjusting 
such fee, arbitrarily ignore the undisputed evidence 
and the findings based thereon.? 


testimony, as to the value of an 


attorney’s services, 1s admissible and should be giv- 


en due weight,® 


it is not conclusive either on the 


jury or the court, or, in case of appeal, on the 


appellate court,* since the court, either trial or 
appellate, is itself an expert on the question, and 
may consider its own knowledge and experience 


concerning reasonable and proper fees,5 and, in 


In re Crawford's Estate, 160 A. 585, 

588, S07 Pa 102 

Right of compensation board or com~ 
mission or court to fix amount of 
fees attorney may obtain for serv- 
ices in workmen’s compensation 
matters see Workmen's Compensa- 
tion Acts g 820 

96. Ala—Dent v Foy, 107 So 210, 
214 Ala 248 

Miss—McLeod v Barnes, 
517, 170 Miss 880 


99. Bank of Manhattan Trust Co v 
Hlida Corporation, 266 N.YS 116, 
147 Misc 3874, reversed on other 
grounds Jewett v. Commonwealth 
Bond Corporation, 271 NYS. 6223, 
241 AppDiv 131, motion granted 
196 NE 676, 267 NY. 564. 


Evors v Bryan, 81 So 6518, 77 
Fla 399—Purvis v. Frink, 49 So 
1023, 57 Mla 619 


Value of services rendered should 
be determined as nearly as possible, 
and the fee fixed accordingly —Naef 
v Muiller-Goll Mfg Co, 147 So 63, 
176 La 979—Peltier v Thibodaux, 
144 So 903, 175 La. 1026 


@. Commonwealth v Traders’ & Me- 
chanics’ Bank of Fittsburgh, 113 
A. 186, 268 Pa 526 


3 Faulk v Hobbie Grocery Co, 59 
So 4650, 178 Ala 254—6 CJ. p 763 
note 26 

Weed not be excluded 
While the testimony of other at- 

torneys as experts, as to reasonable 

fees for services rendered by attor- 
neys is not binding on the court, 
which has power to fix the amount 
to be allowed independent of such 
testimony, the court need not wholly 
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156 So 


i. 


the light of such knowledge and experience, the 
court may form an independent judgment, from 
the facts or evidence before it, as to the nature 
and extent of the services rendered, and make an 
appraisal of such services and determine the rea- 


exclude the testimony from its con- 
sideration.—In re Duffll’s Estate, 
206 P 42, 188 Cal, 536 


4 Bilackhurat vw Johnson, (CCA. 
Mo) 72 B.(2d) 644—Merchants’ & 
Manufacturers’ Securities Co vy. 
Johnson, (CC.AMo) 68 3° (2d) 
940, certiorar1 denied Johnson v 
Merchants & Mfrs Securities Co, 
55 SCt. 80, 298 US. 569, 79 LEd 
668—-In re Associated Towel & 
Linen Supply Co, (DCCal) 7 F. 
Supp 699, 700—6 CJ p 768 notes 
24, 25. 


“Tt is not binding upon the jury, 
for they may apply to the testimony 
their own experience and knowledge 
of the character of such services” 
—In re Associated Towel & Linen 
Supply Co, (DC.Cal) 7 F Supp 699, 
700 


5& US.—Carbon Steel Co v. Slay- 
back, (COA W Va) 81 BF (2d) 703 
—Jones v Alton & 8S R Co, (@D 
Cill) 6 F Supp 807—McDougal v 
Black Panther Oil & Gas Co, (CG 
CAOKI]) 277 F. 701. 

Ark —Afitna Life Ins Co. v Heiden, 
42 S.W (2d) 38392, 184 Ark 391— 
Rachels v. Garrett, 240 SW. 1071, 
168 Ark 348. 

Cal—BHlconin v. Yalen, 282 P. 791, 

* 208 Cal 546. 

Colo—Enyart v. Orr, 238 P. 29, 78 
Colo 6. 

Ind—-Dunn iY. 
529. 

Miss—Johnson v. Howard, 141 So 
5738, 167 Miss 476. 

SD.—wWright v. Wright, 237 N.W. 
896, 568 SD 612. 

Tex—Tinch v. Fain-Townsend Co, 
(Civ.App ) 59 S'W.(2d) 299. 


Deitschel, 169 NE 
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sonable value thereof, either with or without the 
aid of the testimony of witnesses as to value.6 In 
such a case the trial court or a referee may refuse 
to hear expert testimony as to the value of the 
services,’ and need not award all the fees asked 
for by the attorney merely because he is the only 
one who testifies on the subject.8 


§ 192. Payment and Recovery Back by Client 


The general rules as to the recovery back of pay- 
ments made apply to the recovery by a client of fees 
paid by him to his attorney. 


The general rule, stated in the title Payment § 
157 [48 C.J. p 759 note 82], that a payment made 
under a mistake of fact, and which the payor was 
under no legal obligation to make, may be recov- 
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ered back, applies to payments of fces made by a 
client to his attorney, under a mistake or want of 
knowledge as to the fact that the attorney had 
failed to exercise the skill, diligence, and good faith 
required in rendering the services for which pay- 
ment was made® A client may also recover fees 
which he has paid under false representations made 
by the attorney ,19 or which he has paid to an at- 
torney who wrongfully assigned the contract for 
services to another attorney; or which he has 
paid to a judge for services rendered as attorney 
in violation of statute, since the parties are not in 
pari delicto.14 


A client may also recover back the unearned por- 
tion of the fee where the attorney died13 or wa; 


@&@ US—Tracy v. Spitser-Rorick 
Trust & Savings Bank, (CCA 
Ark.) 12 F.(2d) 765, followed in 
12 F (2d) 758—In re Associated 
Towel & Linen Supply Co, (DC 
Cal) 7 F Supp. 699 

Ala—Dent v. Foy, 97 So. 637, 210 
Ala 160. 

Cal—Kirk v Culley, 261 P 994, 203 
Cal 6501—In re Duffill’s Estate, 206 
P. 42, 188 Cal 636—People v 
Thompson, 43 FP (2d) 606, 5 Cal 
App (2d) 668—City of Los Angeles 
v Los Angeles-Inyo Farms Co, 256 
P.(2d) 224, 184 CalApp 268— 
Theisen v Keough, 1 P (2d) 1015, 
115 CalApp 358—Bowman v 
Maryland Casualty Co, 263 P. 836, 
88 Cal App. 481 

TiL—La Salle County Dlectric R Co 
v. Wyle, 196 TlLApp. 113 

Ind—tIn re Davis, 188 NW 647, 204 
Ind 237. 

Ey —Roederer v Schmitt, 80 SW 
(2d) 85, 268 Ky 398 

Okl —-Testerman v. Burt, 289 P 315, 
143 Okl 220. 

Or—Fisher v Fred W German Co., 
44 P (2d) 1076. 

Vt—Platt v. Shields, 119 A. 520, 96 
Vt 2657 

Wis —Rubekeil vy. Director General 
of Railroads, 176 NW 864, 171 
Wis. 128 

6 CT p 762 note 36—p 760 note 98 
“The value of an attorney's serv- 

ices 18 a matter with which a judge 

must nucessarily be famihar When 
the court 1s informed of the extent 
and the nature of such services, its 
own experience furnishes it with 
every element necessary to fix theiz 
value Consequently, the trial court 
is not bound to fix the amount of the 
fee in accordance with the opinion 
of expert gentlemen, learned in the 
law."—In re Associated Towel & 
Linen Supply Co, (DCCaL) 7 ¥F 
Supp. 699, 700. 


The trier of the fact, whether it 
be a jury or the court, knows some- 


thing of the value of legal services, 
and may apply its experience and 
knowledge, and exercise its inde- 
pendent judgment, irrespective of 
the opinion of witnesses who may 
claim to have peculiar Knowledge on 
the subject —In re Sebring, 264 N.Y 
S 3879, 238 App Div. 281. 


in a partition suit, the court may 
fix the amount of compensation to 
be paid complainants’ counsel out of 
the common fund, on a consideration 
of the whole case as developed on 
the record, without being bound to 
accept the opinion of the witnesses 
—Dent v. Foy, 97 So. 627, 210 Ala 
160. 


On appeal, in a client’s suit for 
an accounting against an attorney 
who counterclaims for fees, the ap- 
pellate court is not bound by the 
testimony of the attorney’s witness- 
es and a finding of the master as to 
the value of the attorney’s services, 
but can make its own estimates, 
since the matter is within the spe- 
cial acquaintance of the court as 
much as within that of other mem- 
bers of the bar—Daviit v O’Connor, 
73 F (2d) 43, certiorari denied O’Con- 
nor v. Davitt, 65 SCt. 217, 283 U.S 
621, 79 L.Ed 709. 


7% In re Associated Towel & Linen 
Supply Co, (DCCaL) 7 F Supp 
699 


& Bowman v Maryland Casualty 
Co, 263 P. 826, 88 CaLApp 481. 


& Dl—McGlasson v. Durand-Mc- 
Neil-Horner Co., 278 DlApp i101 

Iowa —Donaldson v Eaton, 114 N.W 
19, 186 Iowa 650, 125 AmSR 276, 
14 LRA (NS.) 1168 

Mass —Robertson v. Hirsh, 177 N.D 
676, 276 Mass. 453 

Minn —Faber v. Hnkema, 231 N.W. 
410, 180 Minn 493. 

NY—Im re Woolfson’s Will, 287 N. 
Y.S8 12, 158 Mise. 928—In re 
Strandbure’s DBstate, 247 N.Y 
194, 188 Miac 782, modified on oth- 


1094 


er grounds 248 NY.S. 164, 1388 
Misc 8659 
6 CJ. p 736 note 18. 


Fallure to procure divorce in time 

Where the retaimer contract pro- 
vides that the attorney within four 
months will obtain a Mexican 4di- 
vorce, and that, rf for any reason 
the divorce does not go through and 
no decree 1s obtained, the fee shall 
be returned, the attorney’s failure 
to procure the divorce decree within 
the time stipulated obligates him to 
return the fee received under the re- 
tainer —Application of Geller, 252 N. 
YS 136, 232 AppDiv. 578, motion 
denied In re Geller, 181 NB 589, 258 
NY 608, and affirmed 183 N.B. 173, 
269 NY. 544 


Prima facie laches 

Where an executrix who is sole 
legates waits almost four years be- 
fore seeking avoidance of an agree- 
ment with an attorney as to fees 
for services, she prima facie is 
chargeable with laches and cannot 
compel the attorney to refund, where 
no exculpatory reference to laches 1s 
made in her petition—In re Woolf- 
son’s Will, 287 NYS 128, 158 Mise 
928. 


Wrongfally compromising case 

A chent is entitled to a return of 
fees paid, where the attorney com- 
promised a case which he had been 
employed to prosecute to a final 
judgment, with an explicit agree- 
ment not to compromise without the 
client’s consent—-Lane v. Mutchell, 
(Tex.Civ App ) 289 SW. 195. 


10. Milne v. Schneider, 240 N.YS. 
375, 186 Misc 15. 


11. Hilton v. Crooker, 47 N.W. 3, 30 
Neb. 707 


12. Bvans v. Funk, 38 NHL 230, 161 
Tl. 650. 


198. Mo—Callahan jy. 
Mo. 398 

Ohio —McCammon vy. Peck, 9 Ohio 
Cir Ct. 589, 6 Ohio Cur.Dec. 504. 


Shotwell, 60 
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rightfully discharged!* before the services were 
completed, or where the fee was unreasonable and 


oppressive 15 


An abandonment of the action by the client, how- 
ever,16 or the wrongful discharge of the attor- 
ney,17 or the dismissal or settlement of the case in 
a manner involving less work than was antici- 
patedl8 will not entitle the client to recover back 
fees paid, even though the attorney told him the 
fee would be nominal 1f the case was settled.19 A 
client, also, cannot recover a fee, voluntarily paid, 
for services fully performed, the beneficial results 
of which he has received and accepted;29 nor can 
he recover fees paid, which were included 1n a set- 
tlement between him and the attorney and which 
he entered into on his own judgment with full 
knowledge of the facts,21 although the amount 
thereof was more than was formerly agreed on;22 


14. 
ry, 185 P 129, 24 Colo App 487 
18 <Ark—Puindall v. Waterman, 106 
Sw. 964, 84 Ark. 575, 120 AmSR 

87. 
Okl —Haunstein v, McCalister, 46 P 

(2d) 6552. 
Mvidence 

In an action to recover part of a 
fee retained by an attorney for fore- 
closing a iand contract, on the 
ground of the fee being excessive, it 
18s not error to exclude a letter from 
the adverse party to plaintiff offer- 
ing to settle, where it has not been 
shown to have been brought to the 
attention of the attorney —Holling- 
worth v Shannon, 167 NW. 248, 167 
Wis. 224 


16 Riehl v. Levy, 99 NYS 441, 45 
Misc 426, reversing 86 NYS 464, 
43 Misc 569 


17. Schmidt v. Curtiss, 130 P 8&9, 72 
Wash. 211. 


Cal 4328 
Ohio —Boldt v. Baker, 18 Ohio App 
135, 22 Ohno N.P.(N.S.) 1465. 


Dismissal of divorce action 

Where after an attorney, employed 
by defendant in a divorce case, and 
paid in advance, had prepared and 
filed an answer, represented his cli- 
ent in the taking of a deposition, and 
performed other services extonding 
over a period of nine months, plain- 
tiff dismissed the case, the attorney 
had fully performed the services re- 
quired of him by the contract, and 
no part of the money paid could be 
recovered, notwithstanding less la- 
bor was performed than would have 
been had there been a trial on the 
merits —-Boldt v. Baker, 13 Ohio 
App 125, 22 Ohio N,P.(N.8) 145. 


19. Rogers v. Nee, 186 S.W. 666, 194 
Mo. 163. 


Bergin, 41 


Mesa County Nat Bank v. Ber-;20. Govan v 
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Parsons, 155 So 241, 

179 La 834. 
Defense of attack on will 

An attorney is not required to re- 
turn @ fee paid for successfully de- 
fending an attack on a will of the 
chent’s ancestor on the theory that 
the fee was chargeable against the 
succession, where the client accept- 
ed the succession, and all the money 
left by the ancestor would ultimate- 
ly belong to the chent—Govan v 
Parsons, 155 So. 241, 179 Le. 834. 


a1. Ala—Wilson v. Monette, 189 
So 264, 224 Ala. 106. 

La—Govan v. Parsons, 155 So. 241, 
179 La. 884. 


2% Wilson v. Monette, 189 So. 264, 
224 Ala 106. 


23. Reese v. Resburgh, 66 NYS 
688, 54 App Div. 878 


*% USsS—In re G. F. Redmond & 
Co, (DC Mass) 17 F (2d) 601. 
Ili—People v. Ewasigrock, 130 NE 

$44, 296 Til 542. 

Mass—Blake vy. Corcoran, 97 NH 
1002, 211 Mass. 406. 

Pa—In re Lancaster Trust Co, 186 
A 367, 823 Pa. 107—In re Kraus, 
185 A. 737, 3323 Pa. 362—In re 
Murphy’s Estate, 101 A 985, 258 
Pa. 88—Balsbaugh v. Frazer, 19 
Pa. 95—Lemington Buluding & 
Loan Ass’n v. Weddell, 174 A. 673, 
115 Pa Super. 114 

Tex—Doran v. Campbell, (Civ.App ) 
194 SW. 674. 

6CJ p 684 note 6. 

However, 1t has been held that the 
total sum of money collected by an 
attorney for his client, and not the 
balance after deducting the attor- 
ney’s fee, belongs to the client.—-Pe- 
ters v State, 69 So 6576, 193 Ala 
598—-Macdonald v. State, 39 So 267, 
148 Ala. 109 


Attorney may apply money collect. 
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nor can he recover back a contingent fee by alleg- 
ing that the contract was champertous.?8 


§ 193. Funds Subject to Payment of Compen- 
sation 


a. In general 
b. Funds in custody or control of court 


a. In General 


An attorney, generally, may retain the amount due 
him for fees from funds In his hands belonging to the 


As a general rule, an attorney has the right, 
which in some states has the status of a retaining 
lien (infra § 225), to deduct and retain the unpaid 
balance due him for fees, from funds in his hands 
which belong to the client,24 and this is so, al- 
though it is claimed that he is not entitled to fees 


ea for his client to the payment of 
any valid subsisting clarm for fees 
he hes against the client——Doran v. 
Campbell, (TexCivApyp) 194 SW. 
674, error refused—Blair v. Blanton, 
(Tex.Civ App.) 54 SW 3821 


Attorneys who obtamed judgment 
for trust company before the trust 
company closed were entitled to de- 
duct their fee from the final pay- 
ment made to them in settlement of 
the judgment, notwithstanding that 
such final payment was made after 
the hquidating trustees had taken 
charge of the trust company and 
that the attorneys did not represent 
the trustees, since the trustees were 
in substance the trust company in 
winding up its affaars—In re Lan- 
caster Trust Co., 186 A. 867, 823 Pa. 
107. 


mm case of discharge 

(1) An attorney engaged on a per- 
centage basis, who is discharged 
after the judgment has been obtan- 
ed, but before the judgment has been 
entirely satisfied, Is entitled to re 
tain sufficient of the client’s money 
in bis hands to compensate himself 
for the unpaid balance due him for 
lis services—In re Choate, (Oki) 
50 P (2d) 706. 


(2) Discharged attorney who had 
been employed on contingent fee ba- 
818, Was not entitled to recover, from 
the client’s alleged creditor, contin- 
gent interest m amount of the cl- 
ent’s claim where the attorney had 
not created the fund from which his 
contingent fee was to be paid and 
showed mo certainty of domg s0— 
Hamlin v. Case & Case, (Wash.) @1 
P.(24) 1287. 


weasonable fee to associate coun- 
wel may also be paid out of money 
collected —Moscarelli v. Wakefield, 
54 Pa Super. 368 


Balance of the fund, after such 


§ 198 


or to the amount of fees claimed by him.25 Mon- 
ey intrusted to an attorney and a member of a 
committee of promoters by the committee was held 
properly treated as the money of the committee, 
which the attorney was not required to pay over 
while fees for his services and expenses remained 
unpaid 76 


An attorney cannot, however, retain his fee out 
of funds of his client, which have come into his 
hands for a special purpose,*" such as for the pur- 
poses of a special trust,“8 or which have already 
been assigned to another, of which assignment the 
attorney had notice 29 


If the client 1s dissatisfied with the amount re- 
tained, he may have his remedy therefor against 
the attorney.®° 


b. Funds in Custody or Control of Court 
(1) In general 
(2) Where number of persons interested 
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(1) In General 


Where a fund is brought Into a court of equity 
through the efforte of an attorney who looks to such 
fund for his compensation, the court may award him a 
reasonable compensation to be paid out of the fund. 

Although, strictly speaking, an attorney has no 
lien for his compensation on any fund in the cus- 
tody and control of the court (infra § 228), yet, 
where a fund 18s brought into a court of equity 
through the services of an attorney who looks to 
such fund alone for his compensation, or from 
which alone he is entitled to compensation, he 1s 
regarded as the equitable owner of the fund to the 
extent of the reasonable value of his services, and 
the court administering the fund will intervene for 
his protection and award him a reasonable com- 
pensation to be paid out of the fund8! This rule 
applies only to a court of equity, or to a proceed- 
ing in an orphans’ court, and not to a common-law 
action, or to money in the hands of a sheriff un- 
der a writ of execution.32 


deduction, is all that may be law- 
fully demanded by the client —In re 
Lancaster Trust Co, 186 A. 367, 323 
Pa. 107—Gordon v Harrison, 161 A 
608, 105 Pa Super 613. 


25. People v. Kwasigroch, 180 N.E 
344, 296 Ill. 542. 


96. In re Marvin, 
180 App Div. 778 


@7. Henry v Becker, (La App) 150 
So. 678—Ruffo v Marcotte, 3 La 
App. 352, set aside 108 So 316, 161 
Le 14%. 


98. Bonner v. Goodloe, 266 SW. 62, 

205 Ky. 555 

Attorneys, employed by an admin- 
istrator of a decedent's estate, have 
no legal or equitable right to apply 
trust money in their possession to 
the payment of their general claim 
against the administrator for attor- 
neys’ fees and should turn over such 
money intact to the administrator's 
successor—Tomlinson v. Flanagan, 
190 NE 785, 287 Mass. $8. 


For support of children 

Moneys collected of ai guilty 
parent for the support of children 
constitute a trust fund, which nei- 
ther the parent having the custody 
of the children nor the supervisor of 
the parents may burden with an at- 
torney’s fee expended in enforcing 
payment —Bonner v. Goodloe, 286 8 
WwW. 62, 305 Ky 5565. 


29. Southern Nat Bank v. O’Brien, 
95 S.B. 546, 175 NC. 388 
Assignment of building contract 
Where an attorney collects moneys 
for lis client on the latter’s build- 
ing contract, and retains a part 
thereof as compensahon for his 
services, a prior assignee of the con- 
tract makes out a prima facie case 


168 N.Y.S 6655, 


against the attorney by showing the 
assignment of the contract to him- 
self, the amount of the indebtedness, 
and that the attorney acted with no- 
tice of his claim, and the burden 1s 
then on the attorney to show, 1n an 
action by the assignee against him, 
the value of his services and his 
right to retain the amount thereof 
—Southern Nat. Bank v. O’Brien, 95 
SE 546, 175 N.C 338 


so Lemington Building & Loan 
Ase’n v. Weddell, 174 A. 673, 116 
PaSuper 114. 


In Pennsylvania, if the client 1s 
dissatisfied with the amount retain- 
ed, he may either bring an action 
against the attorney or take a rule 
on him. When the latter remedy is 
invoked, the court wll consider 
whether the sum was held back in 
good faith and is no more than just 
compensation, and if so, the zule 
will be discharged and the parties 
sent to a jury, but, 1f otherwise, 
the court will compel immediate jus- 
tice —Lemington Bwiding & Loan 
Ass’n v Weddell, 174 A. 673, 115 Pa. 
Super. 114 


3L. U.S—Wallace v. Fiske, (CC. 
AMo.) 80 BF (2d) 897—Swift v. 
Jackson, (CCAOKI) 37 F (2d) 
287, certiorari denied 50 SCt. 3651, 
281 US. 745, 74 Ld 1158—Car- 
bon Steel Co. v Slayback, (CCA 
WvVa) 81 F (2d) 702—Grant v. 
Fletcher, (DC Mich) 283 F 243— 
Turner v. Woodard, (Mass) 259 F. 
787, 170 CCA. 587. 

Ark —Terral v. Poe, 79 S.W.(2d) 69, 
190 Ark. 346. 

Ga—Johnston v. Higdon, 
882, 44 Ga.App. 313 

Iowa —Hornish v. McConnell, 183 N. 
W 406, 191 Iowa 808. 
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161 S.E 


Ohio —State v Council of Village of 
Bedford, 174 NE 601, 37 Oho 
App. 265, affirmed Counce of Vil- 
lage of Bedford v. State, 175 N B. 
607, 128 Ohio St. 418 

Pa—Zinsser v. Zinsser, 83 Pa Super. 
461. 

6 C.J. p 782 note 71 


Attorney for guardian and ward 

An attorney, whose claim to a 
third of royalties as a fve for rep- 
resenting a guardian and ward m 
suits affecting the latter’s title to 
land was allowed by the guardian 
and approved by the probate court, 
has an equitable interest in a royal- 
ty fund impounded by a bill of in- 
terpleader—BGolton v. Baldwin, (Tex. 
Civ App) 57 SW.(2d) 957. 


Fands recovered or preserved for 
corporation 

(1) Where, through a breach of 
duty by the officers or attorneys of 
@ corporation, its rights are imper1)- 
ed and stockholders are justified in 
intervening for their protection, a 
reasonable fee is properly allowable 
to the corporation’s attorney from 
funds recovered for the corporation 
—Mecartney v. Guardian Trust Co, 
(CC A.Mo) 280 FB. 64. 


(2) Where the services of attor- 
neys retained by trustees, appointed 
by a court for the benefit of credi- 
tors and stockholders of a corpora- 
tion whose charter has lapsed, pre- 
serve property, their fees, exclusive 
of one’s services as secretary, should 
be paid from the fund in the hands 
of court—State v Wayne County 
Agr. Soc, 1638 NW. 764, 101 Neb. 
437. 


32 Zinsser vy. Zinsser, 88 Pa Super. 
461, 


7 C.J.8. 


The power of the court to award such compen- 
sation out of the fund, is impersonal, and acts only 
on the res, when within the custody and control of 
the court.38 The allowance of the fee out of the 
fund 1s within the judicial discretion of the court,®4 
and it may, either of itself or through an auditor, 
determine and fix the amount of the fee without 
a reference to a jury,25 and order it to be paid 
direct to the attorney;6 but it has been held that 
the attorney cannot, without the knowledge or au- 
thority of his client, file a written order with the 
court directing it to mark to Ins use a certain 
amount of the principal of a judgment obtained 
by him.8? The court may also protect the client 
against being required to pay the same bil for 
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The court cannot allow an attorney's claim for 
procuring an appropriation statute, from the funds 
created thereby, where the statute expressly Lunits 
the amount appropriated, as a trust fund, to par- 
ticular purposes.®9 


Necessity of fund being secured by services 
An attorney 1s entitled to have such an allowance 
of his fees, only where his services are properly 
authorized and operate to secure or collect, and 
bring into the custody and control of the court, 
the fund out of which he claims to be paid;40 and, 
therefore, an allowance out of the fund cannot be 
made to an attorney whose services were performed 
in behalf of adverse interests, and in opposition to 


fees twice out of such funds.8& 


Against public policy 

Public policy forbids courts, un the 
absence of statutory mandate or 
consent ol an “attorney's client, to 
adjudge and decree the attorney a 
part of the proceeds of a judgment 
recovered by him for his client 
Board of Com’rs of Okfuskee County 
v. Hazlewood, 192 P 217, 79 Okl 186, 
11 ALR 709 


Agreement as to bail money 

Where a wife of one in 3a11 depos- 
ited twenty-five dollars bal, and 
agreed that her husband’s attorney 
should receive the amount remaining 
out of the bail money after payment 
of the fine, and the husband was 
fined ten dollars, and such fine was 
suspended and the attorney collected 
all the bail money, he was entitled 
at least to retain the fifteen dollars 
remaining, and the wife was not en- 
tutled to the other ten dollars, as 
the judge had no authority to sus- 
pend payment of the fine for more 
than twenty-four hours, under St § 
2918, the wrongful payment thereof 
to the attorney by the clerk not re- 
investing the title thereto in the 
wife —Hardin v. Pugh, 254 8 W. 756, 
200 Ky 262 


3a US—Davidson v. American 
Blower Co, (DCGN.Y.) 245 F. 778 

Mo—Rumsey v. Peoples R. Co, 84 
MoApp 508 

Tenn—Rawlings v. New Memphis 
Gaslight Co, 60 SW. 206, 105 
Tenn 268, 80 AmSR 880. 


Before the fund comes into the 
sourt’s control, it cannot, in the ex- 
ercise of its equitable powers, de- 
clare an allowance of attorney's 
fees and payment out of a fund 
resulting from aé taxpayer’s suit 
against a county treasurer for fa.l- 
ure to turn over taxes —People 
v Holten, 1836 NH 788, 304 Ill 394, 
re ALR. 929, affirming 222 IllApp 

7 


3 Carbon Steel Co. v. Slayback, 
(CCAWVa) 31 F.(2d) 702. 


the fund.4! 


38. Swift v. Jackson, (CCA Okl ) 
87 F (2d) 287, certiorar: demed 50 
SCt 351, 281 US. 745, 74 LEd 
1168—Carbon Steel Co. v. Slay- 
back, (CC A.W.Va) 81 F.(2d) 702 
—€ CJ p 782 note 72 


3a US—wWallace v. Fiske, (CCA 
Mo) 80 F (2d) 897. 

Minn—Regan v. Babcock, 264 NW. 
803 


SY. Zinsser v. Zinsser, 88 Pa Super 
461 


$33. Campbell v. Lederer Realty Cor- 
poration, 112 A 882, 49 RI 276. 


Fo assignee 

Where a fund obtained for a client 
ls paid into the registry of the court 
in compliance with a decree to pro- 
tect the client, and the attorney does 
nothing to bring about a sequestra- 
tion of the funds, the court will pro- 
tect the client as to such funds 
against being required, after once 
paying the attorney from funds 
which the court has authorized the 
clLent to withdraw for such purpose, 
to pay the same bill again to the 
attorney’s assignee.—Campbell v. 
Lederer Realty Corporation, 142 A. 
332, 49 RI. 276 


39. In re Gage, 226 NW. 64, 208 
Iowa 603 


4. US—Holland Banking Co v 
Continental Nat. Bank of Jackson 
County, Kansas City, Mo. (DC 
Mo) 9 FSupp 986, set aside (C 
CA) Edwards v. Holland Banking 
Co, 75 (2d) 718—McKinney v 
Black Panther Ol & Gas Co, (G 
CAOKI) 280 F. 486, appeal dis- 
missed Houts v. McKinney, 43 8. 
Ct 363, 261 US. 628, 67 LEd 
834 

DC—Filetcher v Coomes, 58 App D 
C 159, 285 FB. 893, certiorari demed 
48 SCt 368, 261 US 619, 67 L 
Hd 880. 

Minn —Merrick v. Bonness, 68 N.W. 
850, 66 Minn 1865. 

6 CJ p 788 note 74 
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Fees in other oases, cannot be al- 
lowed ont of such fund—Terral v 
Poe, 79 S W (3d) 69, 190 Ark 846 


Wnanuthorized suit 

Where an action on a public con- 
tractor’s bond executed for the pro- 
tection of laborers and materialmen 
is brought for the benefit of such la- 
borers and materialmen by the con- 
tractor’s receiver instead of by 
clamants themselves, or by the 
school board for their benefit, the 
sohcitors for the receiver are not 
entitled to their fee out of the funds 
in the hands of the school board 
which the court ordered paid into 
court —Cass v. Smith, 240 8.W. 778, 
146 Tenn 218 


41. US—Holland Banking Co. v. 
Continental Nat Bank of Jackson 
County, Eansas City, Mo, (DC 
Mo) 9 F Supp 986, set amide (C 
CA) Bdwards v. Holland Banking 
Co, 765 F (2d) 713—Brown v. Penn- 
sylvania R Co., (Pa.) 250 F 618, 
162 CCA. 529, modifying (DC) 
Brown v Pennsylvania Canal Co, 
244 EB 980, and certiorari denied 
Pennsylvania R. Co. v. Brown, 39 
SCt. 6, 248 US 558, 68 L Dd 420 

Cal—Scott v Superior Court in and 
for City and County of San Fran- 
cisco, 281 P. 55, 208 Cal 308. 

La—Brown v. Furlong, 127 So. 731 
170 La 302 

Md—Baltimore, etc, R Co. v 
Brown, 39 A 6524, 79 Md 442 

Pa—Com v Order of Solon, 48 A 
1084, 192 Pa. 487. 

S C—Standard O11 Co of New Jer- 
sey v. Powell Paving & Contract- 
ing Co., 138 SH. 184, 189 SC 411, 
rehearing denied 188 SB. 544, 140 
SC. 39. 

6CJ p 783 note 86. 


4s creditor 

An attorney for defendants, in an 
action in which subscriptions tuo 
stock were canceled as fraudulently 
induced by defendants, is not ent)- 
tled to reimbursement for services 


§ 193 


On appeal. On an appeal, the appellate court 
may fix an attorney’s fees for services rendered, 
pending the appeal, and may direct the payment 
thereof out of a fund in the custody and control 
of the appellate court £2 


(2) Where Number of Persons Interested 


An attorney who renders services in recovering or 
preserving a fund, in which a number of persons are 
interested, may in equity be allowed hia compensation 
out of the whole fund, only where his services are ren- 
dered on behalf of, and are a benefit to, the common 
fund if he acts only for particular Interests, his right 
to an allowance, ordinarily, extends only to the part of 
the fund which belongs to those whom he represents. 


Where a number of persons are interested in the 
fund, as in the case of an estate or fund with 
a number of beneficiaries, compensation for legal 
services, as a general rule, can be imposed on the 
estate or fund, as a whole, only where such serv- 
ices are rendered on behalf of, and are beneficial 
to, the common estate or fund.t8 If the attorney’s 
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services are rendered in presenting or preserving 
the interests of only some of the parties or bene- 
ficiaries interested, his right to an allowance out 
of the fund, ordinarily, extends only to that part 
of the estate or fund which belongs to those whose 
interests he has represented in the suit.44 For ex- 
ample, 1n a proceeding to wind up the affairs of an 
insolvent corporation, the attorneys who file a gen- 
eral creditors’ bill, whereby creditors come in and 
file their claims, are entitled to compensation for 
such services out of the fund thus produced ;‘5 
but solicitors representing only petitioning credi- 
tors must be paid by their clients out of the por- 
tion of the fund decreed to them; they cannot look 
to the general fund.46 


If, however, the attorney’s services, although em- 
ployed by a part only of the persons interested, 
are for the benefit of all and have protected or pre- 
served the whole estate or fund, his compensation 
may be allowed therefrom, where the other persons 
interested have stood by without counsel and will 


as a creditor out of the subscription 
fund —Matteson v Weaver, 207 N 
W 8388, 284 Mich. 92 


Qpposition to estate 

Where an attorney had appeared 
for his client both as an admuuustra- 
tor and as an individual, in an ac- 
tion to establish a debt due him by 
the estate and for a sale of lands 
of the estate to pay the same, and 
for the distribution of any surplus 
among the heirs, a court of equity 
has no power to fix his fee, except 
by the consent of parties, which is 
mot given by an order of reference 
by consent to fix such fee, even 
though the suit has resulted in 
bringing the land and proceeds of 
gale under the control of the court 
of equity —Cauthen v. Cauthen, 66 
SI 978, 76 SC. 226 


Presenting claims against fund 

Attorney’s fees for presenting and 
securing the allowance of labor and 
material claims against a surety and 
funds in the hands of a city after a 
breach of a paving contract, should 
be paid by the parties for whose 
benefit the services were rendered, 
and not be deducted from the fund 
fin hand, and then be collected back 
against the surety—Standard O11 
Co, of New Jersey v Powell Paving 
& Contracting Co, 188 SH 184, 189 
SC. 411, rehearing denied 138 SH 
§44, 140 SC 39 


menisting sssessments 

An attorney employed by policy- 
holders of an insurance company to 
contest the validity of assessments 
laid on them by enjoining the com- 
pany from doling business is not en- 
titled to be paid for his services out 
of the funds in the hands of the 


receiver of the company subsequent- 
ly appointed—Com v. Mechanics’ 
Mut F. Ins Co, 122 Mass 421. 


42. Swift v. Jackson, (CCA Okl) 
37 (2d) 287, certiorari: denied 50 
SCt. 351, 281 US 745, 74 LE 
1158 


45. Ala-—Coker v. Coker, 94 So 308, 
208 Ala 239. 

Ark-—Marlin v Marsh & Marsh, 76 
SW (2d) 965, 189 Ark 1167. 

Cal—Scott v. Superior Court in and 
for City and County of San Fran- 
cisco, 281 P. 55, 208 Cal. 303. 

Fla—Lewis v. Gaillard, 69 So 797, 
70 Fle. 172—State v Florida Cent 
R Co, 16 Fla 703. 

N ¥—Irish Free State v. Guaranty 
Safe Deposit Co, 2346 NYS 8&8, 148 
Misc 256, affirmed 271 N.YS. 1071, 
242 App Div 6132. 

lda CJ. p 940 note 31 [c], [e]. 


Attorney who, in representing an 
executor or administrator, as client, 
renders services on behalf of the es- 
tate, in recovering or preserving the 
estate, 18 entitled to have his com- 
pensation paid out of the estate — 
Coker v. Coker, 94 So. 308, 208 Ala. 
289 


Common understanding of all par- 
tles 

Where a controversy involved the 
question of priorities, and all parties 
understood that ultimately the fund 
would be awarded to supply claim- 
ants on the one hand or to notehold- 
ers on the other, to the complete ex- 
clusion of the other class of credi- 
tora, and the noteholders ultimately 
prevailed, the attorneys’ fees could 
not be awarded to plaintiff supply 
claimants out of the fund involved. 
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— First Nat Bank v Southern Cotton 
Oul Co, (CCAGa) 86 F.(2d) 33 


44. Alea.—Coker v. Coker, 94 So 3808, 
208 Ala 239. 

Ga-—Carey v Hardy, 117 SE. 118, 
80 Ga App. 102 

6 CJ. p 782 note 78, p 788 note 80. 


intervention by individual bond- 
holders of a corporation in a receiv- 
ership, not resulting 1m an increase 
in funds in the hands of receivers 
or in subjection of additional prop- 
erty to receivership, does not require 
an allowance to interveners of fees 
from general funds subjected to re- 
celvership before intervention, al- 
though the interveners successfully 
and alone argue against the approval 
of the proposed sale of bonds.— 
Christian Women’s Benev. Ass’n 
vy. Atlanta Trust Co., 188 SB. 551, 
181 Ga 576. 


Services not creating fund for bene. 
fit of others 

Where a partition suit is for the 
sale of property in esse and in hand, 
and for the division of the proceeds 
of the sale, plaintiff’s attorney 18 
not entitled to compensation from 
defendants, on the theory that his 
services created a fund of which 
they received the benefit —Fletcher v 
Coomes, 62 AppDC 159, 385 F&F. 893, 
certiorari: denied 48 S.Ct. 868, 261 
US 619, 6? L Hd. 880 


45 US—Carbon Steel Co. v Slay- 
back, (CCA.W Va) 81 (2d) 702 

Tll—Milliman vy. Seed, 206 Ill App. 
862. 

6 C.J. p 788 note 76. 


44. Rives v. Patty, 20 So. 862, 74 
Miss 881, 60 AmSR. 5610—6 CJ. 
p 783 note 77. 


7 ©.J.8. 


reap the benefits of such services;#? or, in such a 
case, the attorney may be compensated by propor- 
tional contributions from the portions of persons 
who, notwithstanding their opposition, either ex- 
pressly or impliedly accept the benefits of the at- 
torney’s services,48 and the mere fact that some 
of the persons interested have employed counsel and 
opposed the suit which has benefited them, will not 
prevent their interests from being subjected to the 
payment of reasonable compensation to counsel who 
has succeeded in recovermg or preserving the fund 
which is brought into the custody of the court.49 


In accordance with these rules, an attorney’s fees 


47. US—Burden Cent Sugar-Refin- 
ing Co. v Ferms Sugar-Mfg Co, 
(La.) 87 BF. 810, 81 CCA. 283. 

W Va—wWoods v McLain, 166 8H 
279, 112 WVa 612. 

6 C.J. p 784 note 88. 


in a suit to set aside a fraudulent 
conveyance, 1n which other creditors 
intervene and secure benefits from 
the htigation, the court, having the 
fund in its control for distribution 
will award a sum therefrom in pay- 
ment of complainant’s solicitors — 
Adams v. Kehlor Milling Co., (CC 
Mo) 88 FB. 281. 


Services rendered after appointment 
of recelver 

Attorney for a creditor who ob- 
tains an adjudication of insolvency 
against the corporation and the ap- 
pointment of a recelver is entitled 
to an allowance for services ren- 
dered in the protection of the fund, 
even after the appointment of the 
recelver—Bowker v. Haight, etc, 
Co, (NY.) 170 F. 67, 95 CCA 848 
—-Burden Cent. Sugar-Refining Co. v 
Ferms Sugar-Mfg Co, (La) 87 F 
810, 81 C.CA. 233. 


43. U.S—Wallace v. Fiske, (CCA 
Mo.) 80 F (2d) 897. 

Va—Howard v. Charleston First 
Nat. Bank, 27 SH 492. 


4s between remaindermen 

Where a plaintiff? remainderman 
procures a favorable decree in a fed- 
eral court to determine and quiet t- 
tle to his interest in trust property, 
defendant remaindermen, who seek 
distribution of their interests on the 
basis of the decree, and who on re- 
view question the court’s refusal 
to protect their rights thereunder, 
and rely on such rights in a state 
court in resisting inheritance taxes, 
will be held to have accepted the 
benefits of the services of plaintiff's 
attorney, as regards the assezsment 
of counsel fees against defendant re- 
maindermen’s interests—Wallace v. 
Fiske, (C.C.A.Mo.) 80 F (2d) 897. 
As class suit 

A remaiderman’s suit against fel- 
low remaindermen and others to de- 
termine and quiet title to plaintiff's 
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interest in trust property, although 
not starting as @ class suit, becomes 
substantially a class suit by defend- 
ant remaindermen’s accepting and 
claiming the benefits thereof, as re- 
gards the assessment of fees for 
plaintiff's attorney against defendant 
remaindermen’s interests —Wallace 
v Fiske, (CCAMo) 80 F (2d) 897. 


Distinct from claim of olient 

An allowance to an attorney from 
the portions of other persons inter- 
ested, who have accepted and enjoy- 
ed the benefits of his services, be- 
longs to the attorney alone, and 18 a 
right which he may enforce directly 
and independently of his client — 
Wallace v. Fiske, (CC.A Mo.) 80 F. 
(2d) 897. 


45. Wallace v. Fiske, supra. 


weason for rule 

“The mere fact that a large per- 
centage of those interested may have 
employed counsel, and may have op- 
posed the sult whose institution has 
benefited them, will not prevent 
their interests from being subjected 
to the payment of reasonable com- 
pensation to counsel who have suc~- 
ceeded in recovering or preserving 
a fund which us brought into the 
custody of the court; for, ‘sf the 
class of persons among whom the 
fund will be distributed has been 
benefited by the suit, it makes no 
difference that some of them may 
have contested it; for it 1s the ben- 
efit conferred, and not the fact that 
all the beneficiaries may have agreed 
as to what was beneficial, that en- 
titles counsel to compensation”.— 
Wallace v. Fiske, (CC.A Mo.) 80 F. 
(24) 897, 907—Buford v. Tobacco 
Growers’ Co-op Ass’n (CCAN.C.) 
43 F.(2d) 791, 792. 


50. US—Holland Banking Co. v. 
Continental Nat. Bank of Jackson 
County, Kansas City, Mo, (DG 
Mo) 9 F Supp. 986, set aside (CC 
A) Edwards v. Holland Banking 
Co, 75 F (2d) 718 

N Y—In re Abruzso’s Hatate, 249 N. 
YS. 72, 189 Mise 559. 

6 CJ. p 784 note 89. 


“Such an allowance ismade on the 
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may be ordered to be paid out of a trust fund or 
estate, where his services have aided in creating, 
preserving, or protecting the fund or estate,5? al- 
though some of the parties benefited opposed the 
suit, 1f they have accepted the benefits thereof.51 
On a creditors’ bill or on a bill filed by a cestuz 
que trust, to rescue trust property, the fees of the 
solicitor for complainant, accruing in the prepara- 
tion and conduct of the suit to a decree of con- 
demnation, or of rescue and restoration, will gen- 
erally be charged on the fund, since, to this extent, 
the others having similar interests proportionally 
avail themselves of his labor and skill in discov- 


theory that the estate has been ben- 
efited and thereby the beneficiaries 
of the trust”—Holland Banking Co. 
v Continental Nat Bank of Jackson 
County, Kansas City, Mo, (DCMo) 
9 F Supp 986, 987, set amde (CCA) 
Edwards v. Holland Banking Co., 75 
B.(2d) 718. 


Attorney for beneflolary of charits- 
ble trust 

The fact that attorney’s services, 
rendered for the beneficiaries of a 
charitable trust, are not for the ben- 
efit of the estate does not preclude 
the court from enforemg the pay- 
ment of reasonable attorney’s fees 
therefor, since, although any benefits 
to the estate therefrom are meiden- 
tal to the attorney's pmmary duty 
to lua clients and for the purpose of 
increasing the general coipus of the 
estate which passes to the clients as 
residuary legatees, payment of such 
fees from the estate funds inevita- 
bly comes from the residue to which 
the beneficiaries are entitled, and is 
solely from the clients’ interest in 
the estate.—In re Abruzzo’s Tstate, 
249 N Y.S. 72, 189 Misc 65659. 


BI. Wallace v. Fiske, (CC.A.Mo) 

80 (2d) 897 

“Allowances of this nnd, if made 
with moderaton and jealous regard 
to the rights of those who are inter- 
ested in the fund, are not only ad- 
missible, but agreeable to the prin- 
ciples of equity and justice’.—Wal- 
lace v. Fiske, (CC.AMo) 80 F (2a) 
897, 908—Tevander v. Ruysdael, (C. 
C.ATI1) 299 F 746, 748. 
Other party taking advantage of de. 

cree 

An attorney cannot be denied 
counsel fees for services 1m a suit 
to qmet title of remaindermen in 
properties of trust on the ground 
that he brought no fund into court 
which could be subjected to his de- 
mands against those remazmdermen 
who asserted no rights in such suit, 
where the properties were in the 
hands of trustees and such remain- 
dermen sought to take advantage of 
the decree—wWallace vy. Fiske, (CC. 
A Mo.) 80 F.(2d) 897. 


§ 193 


ering and making it available.5? 


Counsel for a beneficiary cannot claim payment 
out of the estate,53 although he may be paid out 
of his client’s share,54 unless it has been appro- 
priated to a particular purpose,55 or he may be 
paid from the portions of those beneficiaries who 
have joined in the proceedings, or who have ac- 
quiesced in the attorney's services.56 


Allowance of an attorney’s claim for compensa- 
tion for services rendered to an estate will be 
considered in the title Executors and Admunistra- 
tors § 386, as will also the allowance of attorney’s 
fees as expenses of administration in the same title 
§ 388. 


indvidual contests. After the fund or property 
has been brought 1n and made available by the 
decree of the court, and nothing remains but its 
proper administration and distribution, contests 
which may arise between claimants, 1n respect to 
priorities or the right to share in the fund, are 
individual matters involving antagonistic interests, 
and the counsel fees of those conducting such con- 
tests cannot, therefore, be made a charge on the 
fund or on the property, but must be paid by the 
parties themselves.5? 
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§ 194. Summary Remedies to Compel Pay- 
ment 

A summary remedy to compel the payment of an at- 
torney’s fees, ordinarily, ie not available, except where 
there Is a stipulation in the contract for such a remedy, 
where the amount of the fee Is liquidated, or where a 
fund or property, subject to the payment of the fee, is 
in the custody and contro! of the court. 

Since, ordinarily, as stated hereinafter, the recoy- 
ery of an attorney’s fee must be by an action (infra 
§ 195), as in the case of any other contract, or 
by a suit in equity to enforce his attorney’s lien 
(infra § 236), an attorney cannot generally have 
relief to compel payment of his fees by a summary 
proceeding or order in the cause in which the 
fees are earned,58 and an application for summary 
relief, as between the attorney and client, can be 
resorted to, by way of exception to the general 
rule, only to quiet collateral controversies impeding 
the progress of the actual course of the litigation 59 
The amount of the compensation, generally, must 
be settled 1n a separate action or proceeding at law, 
and not in a summary proceeding in the action or 
suit in which the services are rendered,®9 except 
where power to do so is conferred on the court 
by a stipulation in the contract between the attor- 
ney and client,61 or where, as has been considered 


6@ Strong v. Taylor, 2 So 760, 8% 
Ala 218. 


53. In re Gingrich, 8 PaCo 16—6 C. 
J. p 788 note 82. 


564 In re Lyons, 173 NYS 6590, 186 
App Div. 161, affirmed 3277 NY 
564, 124 NB. 899—6 CJ p 783 note 
83 

55. Gentile v. Plasencia, 10 La Ann. 
208 
Attorney appointed by the court to 

represent the intereat of minors who 

were legatees under a will which the 
executor and the other heirs at law 
had sued to set aside cannot be paid 
his fees out of the legacy to the 
minors, which, by the terms of the 
will, was specifically appropriated to 
certain designated purposes for ther 
benefit —Gentile v. Plasencia, 10 La. 
Ann. 203 


66. U.S—Wallace v. Fiske, (CCA 
Mo) 80 F (2d) 897 

Ve.—Howard v. Charleston Firat 
Nat Bank, 27 8B. 492. 

6éCJ p 784 note 84. 


87. US—Wallace v. Miske, (CCA. 
Mo) 80 F (2d) 897. 

Ala —Strang v. Taylor, 2 So. 760, 82 
Ala. 713. 

6CJ. p 784 note 91. 


58. U.S—Universal O11 Products 
Co v Standard Oil Co of Indiana, 
(DC Mo) 6 FSupp 387, affirmed 
(CC A.) German v Universal Oil 
Products Co., 77 F.(2d) 70. 


NY—Schmidt v. Massapequa Co, 
268 NYS 648, 240 AppDiv 1011, 
241 App Div. 618—In re People, by 
Phillips, 216 N.YS 256 3217 App 
Div 681, reversed on othel grounds 
155 NBD 785, 244 N'Y. 448 

6 C.J p 755 note 75. 

Hx parte petition 
The remedy of attorneys, seeking 

@ recovery of fees for successfully 

defending the claim of a county and 

its treasurer to another county's 
notes, pledged by a bank as securi- 
ty for the former county's deposit 
as against the county issuing them 
and the bank’s receivers, 18 by action 
at law, in which the clients are en- 
titled to a jury trial, and not by an 
ex parte petition to fix the fees in 
an equity suit wherein the receivers 
were appointed.—wWessinger v Stur- 
kie, (CCASC) 77 F (2d) 751 


That an attorney is an officer of 
the court does not entitle him to a 
Bummary judgment, for services ren- 
dered, against his client, who has 
settled with the adverse party and 
dismissed the action —Universal 
Products Co v. Standard Oil Co of 
Indiana, (DC.Mo) 6 F Supp 37, af- 
firmed (C.C A.) German v Universal 
Oul Products Co., 77 F.(2d) 70 


59. Selesnow v. Shub, 240 NY.S 
829, 138 Misc. 365. 


60. US —Weassinger v Sturkie, (C 
CASC.) 77 F (2d) 761—Universal 
QOul Products Co vy. Standard Ou 
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Co, of Indiana, (DCMo) 6 F. 
Supp 37, affirmed (CC.A.) German 
v Universal Oil Products Co, 77 
F (2d) 70 

NY-—In re People, by Phillips, 216 
NYS 256, 217 App Div. 681, re- 
versed on other grounds 155 N 3B. 
785, 244 NY. 448—Brown v. New 
York, 9 Hun 5687. 

SC—D P O'Connor & Co. v. Keiser, 
87 SH 737, 85 SC. 522. 

6 CJ p 755 note 76. 


Appeal 

Where the court, on a motion 
therefor, makes an order fixing an 
attorney’s compensation for services 
in an action for death, the remedy 
of the guardian of the intestate’s 
children as not by an independent 
motion to vacate the order, but by 
direct appeal—In re Atterbury, 118 
NE 858, 222 NY 365, reversing 167 
NYS. 88, 179 App Div. 648. 


Court in which a suit is pending 
has no jurisdiction on intervention, 
petition, or motion of the attorney 
to determine what compensation the 
attorney has earned and to give 
judgment therefor against his client. 
—Universal O1ul Products Co. v 
Standard O11 Co of Indiana, (DC 
Mo) 6 F Supp 37, affirmed (CCA ) 
German v Universal Oil Products 
Co, 77 F.(2d) 70. 


61. Eriksson vy. Boyum, 184 N.W. 
961, 150 Minn. 193. 


7 C.Jd.8. 


heretofore (supra § 193), the attorney’s services 
have brought a fund into the custody and control 
of a court of equity, in which case the court may 
in an ancillary proceeding award him a reasonable 
compensation, to be paid out of such fund,§? and 
in such a case the application for such an allow- 
ance or award may be made either by the attorney 
himself or by the client for his benefit.63 

An attorney may also resort to a summary rem- 
edy for his compensation, where the amount of 
lis fee 1s liquidated,®4 or, where he has a lien on 
some article of value within the control of the 
court.65 


This summary remedy, however, is discretionary, 
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cause, and must be instituted while that cause is 
still pending 86 In other words, an attorney may 
claim his fees out of money secured through his 
services only when the money has come into his 
possession, or when it has come within the grasp 
of the court.87 


Generally, a claim for the allowance of counsel 
fees, in a case where such an allowance is proper, 
18 presented informally by petition or motion, and 
without process or notice,®8 unless notice is re- 
quired by statute 9 There must, however, be ade- 
quate proof of the services and defenses,?9 and the 
court should take proof, or appoint an official ref- 
eree to do so, of the nature of the services and their 


is always a subsidiary proceeding 


Validity and effect of stipulation 

A stipulation in the contract to 
submit the question of the value of 
the attorney’s services to the court 
at the conclusion of the action 1s 
valid and confers on the court by a 
supplemental proceeding in the ac- 
tion jurisdiction to hear and deter- 
mine the maiter—Enksson v_ Bo- 
yum, 184 NW. 961, 150 Minn 193 


6a. US—wWallace v Fiske, (CCA 

Mo) 80 F (2d) 897 
Ark—McClintock v Lankford, 284 

Sw 638, 149 Ark 670 
mm ligmdation proceeding 

An attorney's application to have 
the liquidator of an insolvent insur- 
ance company pay the attorney his 
percentage fee on claims allowed in 
the liquidation proceeding should be 
made in the proceeding in which the 
liquidator was appointed, and leave 
to make such application granted — 
In re Finkelstein, 267 NYS 471, 149 
Mise 101. 


raches 

Where a decree was procured in 
1927 through the efforts of plaintiff 
remainderman’s attorney in a suit 
to determine and quiet title to inter- 
est in trust property, an ancillary pe- 
tition by the attorney in 1984 for the 
assessment of counsel fees against 
Gefendant remaindermen’s interests 
18 not barred by laches, where the pe- 
tition was filed within six months 
after the supreme court’s decision 
Feviewing the decision of the circuit 
court of appeals in 1932, whereby po- 
tent.al concrete benefits to defendant 
remaindermen under the 1927 decree 
were first made apparent—Wallace 
v. Fiske, (CC.A Mo ) 80 F (2d) 897. 


Parties 

Where an entire trust fund is 
brought into a court of equity and 
the chancellor is clothed with power 
to make orders incidental to its ad- 
ministration, the parties are not mis- 
Joined in an ancillary proceeding for 
counsel fees against remaindermen, 
notwithstanding their interests are 


in the principal 


in some respects distinct and sepa- 
rate—Wallace v. Fiske, (C C.A Mo.) 
80 F (2d) 897. 


63. Wallace v. Fiske, supra 


Against funds in hands of receiver 
A petition for an allowance out of 
funds in the hands of the receiver 
for the fees of the attorneys for 
plaintiff, in an action by a creditor 
to wind up an insolvent corporation, 
may be made either by the plaintiff, 
in such action, or by the attorneys 
themselves —Bradshaw v. Little 
Rock Bank, 89 SW 316, 76 Ark 601 


Against persons sccepting benefits 

An application for an allowance of 
attorney’s fees against persons ac- 
cepting the benefits of his services 
in creaung a fund, may be made by 
his client for the benefit of the at- 
torney —lVallace v. Fiske, (CC.A. 
Mo ) 80 F (2d) 897 


Jurisdiction 

In a suit to determine and quiet 
title to plaintiff's remainder interest 
in the trust property, where the 
court’s ordez directed the trustees 
to deliver to a life tenant’s execu- 
tor the property representing de- 
fendant remaindermen’s interests, and 
to deliver into the court’s registry 
cash or property in a specified 
amount, and reserved jurisdiction 
thereover to protect tax liability and 
solicitor’s len, the court 18 not di- 
vested of jurisdiction over the fund 
subject to assesament of counsel 
fees for services of plaintiff's attor- 
ney beneficial to defendant remain- 
dermen—Weallace v. Fiske, (C.CA 
Mo) 80 F (32d) 897 


64. Goddard v Stiles, 90 NY. 199 
—6 CJ p 755 note 77. 


65 Brown v. New York, § Hun (N. 
Y.) 687. 


66. Nolan v. Taylor, 12 Lea Ann 201. 


67. Seybert v. Salem Tp., 22 Pa.8u- 
per. 459. 


68. Jacobs v Jacobs, 181 SH 
100 W.Va 612 
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value and fix the compensation therefor.72 


intervening petition 

An intervening petition by an at- 
torney for defendant in a proceeding 
which was not for the purpose of es- 
tablishing a hen for the amount 
claumed to be a reasonable fee, but 
was a suit between the attorney and 
the client to recover a reasonable 
amount for services, was dismissible 
—Hitchcock vy. Hitchcock, (Ill App ) 
2NB (2d) 5675. 


6). Mann v. Bradshaw's Adm’r, 118 
SE 326, 186 Va. 351. 


Motice to interested parties 

(Ll) Under a statute forbidding any 
allowance of counsel fees from mon- 
ey or property under the control of 
the court, unless claum therefor be 
stated in the bull, petition, or other 
proceeding of which the interested 
parties shall have due notice, or un- 
less due notice of application there- 
for be first given, an order for com- 
pensation to an attorney for the ad- 
muinistrator, who was also attorney 
for certain creditors, in a creditors’ 
suit against the estate, was unau- 
thorized where the required notice 
‘was not given-—-Mann v Bradshaw's 
Adm’r, 118 SH 326, 136 Va 8651 


(2) An attorney’s application to 
have the liquidator of an insolvent 
insurance company pay the attorney 
his percentage fee on claims allow- 
ed in a liquidation proceeding could 
not be adjudicated, mm the absence 
of notice to claumants, notwithstand- 
ing the attorney’s alleged ignorance 
of claimants’ whereabouts—In re 
Finkelstein, 267 N.¥.S 471, 149 Muiso. 
101. 

7o. In re Pelgram’s Istate, 265 N. 

YS 626, 239 App Div. 18. 

Tl. In re Cupid, 245 N Y.S. 554, 230 

App Div. 677. 

Jumsdiction to order reference 

In an action involving the question 
whether a will created a trust, a 
judge, holding court m a circuit oth- 
er than the one in which the cause 
was pending, has no jurisdiction, im 
the absence of the executors’ consent, 


§ 194 


Against associate atiorney. One attorney is not 
entitled on a summary application to compel the 
payment to him by another attorney of a portion 
of the fees or of the costs received in an action.72 


Against defendant. A summary proceeding will 
not le to enforce an agreement whereby a defend- 
ant, as part of a compromise, promised to pay 
plaintiff's attorney his costs and fee.78 


After terminaiton of relation. The termination 
by an attorney, without sufficient cause, of the re- 
lation of attorney and client relegates him to ord:- 
nary remedies to compel payment for his services; 
and the court may not secure payment by applica- 
tion of any remedy dependent on the relation of 
attorney and client.74 


§ 195. Actions for Compensation 


An attorney may by action sue to recover his com- 
pensation and fees. 

Attorneys may sue to recover their fees.75 As 
will be noticed hereimafter, the proper form of 
procedure for an attorney to compel payment of 
his compensation is, generally, by an action at law 
on the contract of employment (infra § 197), or 
by a suit in equity to enforce the attorney’s lien 
(infra § 236). He may state a cause of action for 
a money judgment on account of services rendered 
and money advanced, although the purpose is to 
foreclose an attorney's lien, the existence of which 
18 open to doubt or denial;76 he may bring an ac- 
tion agaist his client for fees earned in the trial 
of a former action, and may obtain a judgment and 
collect the same by execution, levy, and the sale of 
property to pay the judgment.77 If he is dis- 


to order a reference to determine the 
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charged without cause, as a general rule, he may 
recover on a quantum meruit the reasonable value 
of his services or he may sue for damages for 
the breach of contract (supra § 169); and, where 
plaintiff's statements show either that defendant 
has made it impossible for plaintiff to perform his 
contract, or that plaintiff was improperly dis- 
charged, an action to recover as for performance 
of the contract may be dismissed.78 


Against adverse party. Where an attorney seeks 
to recover his compensation from the adverse par- 
ty after a settlement has been made without his 
knowledge, the proper procedure is for him to file 
a petition, and have a trial mm open court, or by 
reference in the usual way, of the issues raised by 
the adverse party’s answer.”? 


§ 196. —— Defenses 


A client, when sued for his attorney’s compensation, 
may set up defenses which show that the attorney has 
not earned, or otherwise is not entitled to, the compen- 
sation sued for. 


In an action by an attorney for compensation 
for services rendered, it is a good defense that the 
attorney also acied for the adverse party, who had 
conflicting interests in the subject matter (supra § 
167); that the contract, under which the services 
were performed, was illegal, as being contrary to 
public policy or good morals (supra § 181); that 
the attorney was guilty of culpable negligence in 
the discharge of his duties (supra § 167); and in 
an action on a quantum meruit, that the services 
rendered were of no value to defendant,®9 or that 
he had been paid his compensation in full, as fixed 
by contract, and that no additional services had 
been rendered.81 In an action for attorney’s fees 


the conception of lawyers’ fees as/80. Freerks v. Nurnberg, 157 N.W. 


compensation due the executors’ at- 
torneys for services rendered in that 
action, the executors not being bound 
by the consent of their attorneys — 
Harter vy. Johnston, 119 SE. 169, 127 
SC. 64 


7a. Seybert v. Salem Tp, 22 Pa 8u- 
per 459—6 C.J. p 755 note 81 

7a. Schriever v. Brooklyn Heights 
R Co, 68 NYS 217, 49 App Div. 
629, modifying 61 NYS, 644, 890, 
80 Misc 145, 80 N.Y Civ Proc 67. 

74. Barnumv Burlingame, 138 N.Y. 
§. 829, 154 App Div. 897. 


On withdrawal 

An attorney, whose notice to his 
client to retain another attorney 16 
disregarded, is not entitled to an 
order fixing his compensation and 
permitting him to withdraw—Seles- 
now v. Shub, 240 N.Y.S. 829, 186 Misc. 
365. 
75. Levin v. Suffrin, (La App) 167 

So 911, 918. 

“We have come a long way since 


gifts by grateful clients Perhaps, 
the struggle for place and power un- 
der modern conditions has dulled the 
finer sensibilities responsive to moral 
obligations, or it may be that the 
modern lawyer requires more of that 
which ‘makes the mare go’ than his 
predecessor and insists upon more 
certain revenues, for individuals, lke 
Republics, are frequently ungrateful. 
However that may be, lawyers may 
now sue for their fees with i1mpuni- 
. —Leéevin v. Suffrin, supra. 


76. English v. Jenks, 169 P. 727, 54 
Mont. 295. 


77. Hollie v. Forbes, 256 NW. 157, 
64 N.D. 696. 


7& Ky-—Henry v. Vance, 63 S.W. 
273, 111 Ky 72,23 Ky L 491 


N Y.—Copp v. Colorado Coal & Iron 
Co, 67 N.Y.S. 970, 88 Misc. 773. 


7S. Freedman v. Kahn, 172 N.Y.S 


98. 
1102 


119, 88 ND. 587. 


Services under invalid contract 

Where, in an action by an attorney 
to recover on a quantum meruit for 
services rendered at the request of 
defendant, 1t was alleged, as a de- 
fense, that a portion of such services 
were performed under a special con- 
tract, by the terms of which plain- 
tiff agreed to commence and to pros- 
ecute at his own expense certain ac- 
tions for defendant on a contingent 
fee basis, and that, in the event he 
should be unsuccessful, he should re- 
ceive no compensation for his serv- 
ices, and that he was unsuccessful 
in such litigation, on the trial it was 
error to strike, on plaintif?’s motion, 
such defense from the answer and 
reject proof of the matters thus 
pleaded —Freerks v. Nurnberg, 157 
N.W. 119, 38 ND. 587. 


Sl. Moller v. Wing, 50 P.(2d) 470, 9 
Cal App (2d) 483. 


7 C.Jd.8. 


for services in obtaining a sheriff’s deed, the fact 
that the client m a prior action to quiet title had 
relied on a judgment requiring the execution of 
such a deed, does not preclude him from setting 
up that the judgment was later vacated.82 Where 
the attorney’s compensation is to be a certain per 
cent of the property recovered, a failure to assert 
his interest in the property in the action in which 
it is recovered does not preclude his subsequent re- 
covery for services rendered under the contract.®3 
However, where a husband devised a homestead to 
his wife, in a jurisdiction permitting such a de- 
vise, and otherwise provided for her, the wife's 
attorney, who, intending to contest the validity of 
the devise of the homestead, contracted to accept 
one half of the amount recovered for the wife 
above the amount received by her under the will, 
could not recover from the wife of the testator’s 
son on the ground that the wife by deeding the 
homestead to the son prevented the attorney’s re- 
covery for the wife.®4 


It is no defense to an action by an attorney for 
services rendered, that he has failed to perform 
some service which 1s not within his contractual 
duties ;85 and im an action on a quantum meruvit 
for the value of services rendered, the contract 
under which the attorney was employed having 
been repudiated by the client, it 1s no defense that 
services called for by the contract had not been 
performed.86 Where the action 1s on an express 
contract, it is no defense that defendant has been 
required to make payments which are not germane 
to the contract.87 It 1s no defense to an attorney’s 


a. Scott v Bartholomew, 286 P 825,;89. Willingham, Wright & Coving- 
ton v Glover, 111 SEH. 206, 28 Ga 


86 Ariz. 461. 


S3%. McLaughlin v Goucher, 
(2d) 31, 186 Cal App 87. 


84. Winslow v. Becker, (Or) 58 P. 
(2a) 620 


835. Hamme v. Lineberger, 154 8 5. 
$18, 199 NC. 342 


$6. Bunge v. Downers Grove Sani- 
tary Dist., 191 NE 78, 356 Til 6381, 
certiorar: denied Downers Grove 
Sanitary Dist v. Bunge, 55 8 Ct 
117, 293 U.S. 601, 79 LHe. 698. 


97. Campbell v. House, 176 P. 913, 
74 OEKL 365. 
Contract as to location of depot 
In an action for attorney's fees, 
under a contract for services in ad- 
vising a client in securimg the lo- 
cation of a depot by order of the 
state corporation commussion, it is no 
defense that defendant contributed to 


ag p.| App 394. 


87, affirmed 
(2a) 70. 
W (2d) 133. 


depot was located—Campbell_ v. 


House, 176 P. 918, 74 OklL 35. 276. 


S& Strong v. Dutcher, 174 N.Y.S.|SC—D. P O'Connor & Co. v. Keiser, 
67 SH. 737, 865 SC 622, 


852, 186 App Div. 307. 
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90. McLaughlin v. Goucher, 28 P. 
(2d) 31, 186 CalApp. 87. 


S81. Crozier v Freeman Coal Mining 
Co., 2 NB (2d) 298, 863 IL 362. 


s2 US—wWessinger v. Sturkie, (C. 
CASC) 77 F (24) 751—Universal 
Oil Products Co v Standard Oil 
Co. of Indiana, (D C Mo.) 6 F.Supp. 

(CC A.) German v 

Univergeal Oul Products Co., 77 F. 


Mo—Baur v. Dirhold, (App.) 82 8 


N Y.—Seleznow v. Shub, 240 N.YS 
829, 186 Misc 865—In re Albrecht, 
Maguire & Mulls, 280 N.¥.S 643, 
132 Misc. 713, affirmed 233 N Y.S 
383, 225 App Div 428, affirmed 171 
N.H. 772, 268 N'Y. 537. 


the purchase of the site on which the| RI~—Campbell v. Lederer Realty 
Corporation, 142 A. 332, 49 RI 
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claim for his fees for protecting his client’s inter- 
est in a trust fund, invested in property on which 
there is a mortgage in which the trustee is inter- 
ested, that a foreclosure action is still pending.®® 
One who employs the services of an attorney in the 
subject matter of which others are interested can- 
not avoid or apportion his personal liability unless 
he discloses their names, although he may have in- 
formed the attorney that others were interested.5® 
The fact that the attorney has successfully estab- 
lished his client’s ttle to property does not estop 
him from asserting an interest therein pursuant to 
the contract of employment, by which he was to 
have a certain percentage of whatever property 
might be recovered.29 An attorney was held not 
precluded from the collection of a fee due from a 
client on the ground that the attorney was enriched 
by fees paid him for defending the client in a con- 
spiracy proceeding, which prevented the client from 
responding in full under an accounting to persons 
resisting the payment of the fees, where the attor- 
ney was not a party to the proceeding assailed and 
had earned the fees for which the clam was made 
under the contract with the chent.92 


§ 197. —— Form of Action 


An attorney, seeking to recover the fees or com- 
pensation due him, should proceed, generally, by an ac- 
tion at law; and not by a suit In equity, unless special 
circumstances give a court of equity Jurisdiction. 


As an attorney's claim for fees arises ex con- 
tractu, the proper form of action by which to en- 
force payment, generally, is by an action at Jaw on 
the contract,®2 such as by an action of assumpsit,®? 


Wis—Velte v. Zeh, 206 NW. 197, 
188 Wis 401. 

Wyo—Hnos v Keating, 271 P 6, 89 
Wyo. 217, 67 ALR 430, rehear- 
ing denied 275 P. 131, 39 Wyo. 217, 
67 ALR 430. 


Book account has been held a prop- 
er remedy for an attorney to employ 
to recover his charges for services 
rendered —Territt v. Woodruff, 19 Vt. 
182—-Strong v. McConnell, 5 Vt. 388 
—Bell v. McLeran, 3 Vt. 1865. 


Dispute as to amount of fees 

Where the cllent advanced the at- 
torney various sums of money on the 
understanding that such sums were 
to be paid from fees allotted to the 
attorney from a fund paid into the 
registry of the court for the client, 
and a dispute arose as to the amount 
of the fees, the attorney should re- 
sort to an action at law to deter- 
mine whether he has a claim for 
services against the client and the 
amount due therefor—Campbell v. 
Lederer Realty Corporation, 1423 A. 
832, 49 R.I 276. 


93. Mecartney v. Wallace, 214 IL 
App. 618—6 CJ. p 755 note 84. 
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or, where the action is to recover the reasonable 
value of his services, by an action of assumpsit 
with an indebitatus assumpsit or a quantum meruit 
count 94 


Money had and received. Where moneys to 
which the attorney 1s equitably entitled have come 
into the hands of the client, the former may sue 
as for money had and received;95 but there can 
be no recovery on the ground of money had and 
received by one attorney for the use of another 
attorney, where the money was paid and received 
as the money of the attorney receiving 11.96 


Suit in equity. Except in case of the enforce- 
ment of an attorney’s lien (infra § 236), a suit in 
equity is available to enforce payment of an attor- 
neys compensation, only where special circum- 
stances are present which give a court of equity 
jurisdiction,®? as where the agreement between the 
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parties amounts to an equitable assignment,®8 or 
where the cause of action for compensation 1s con- 
solidated with other chancery causes,99 or where 
an accounting 1s contemplated or involved.1 


An attorney who contracts to receive, as his 
compensation, a certain part of the property or 
thing recovered, or a certain amount of specified 
property, and who has no adequate remedy at law. 
such as for damages for the breach of the contract, 
may sue for specific performance of the contract, 
to recover the property or thing specified, as his 
compensation.2 


Counterclaim. An attorney may also recover his 
compensation by setting up his claim therefor by a 
counterclaim in an action against him by his client 
for an accounting.® 


Attorney appoinicd by court. Under a statute 
authorizing the judge to fix the compensation of an 


64. Ill—Mecartney v. Wallace, su- 
pra. 

La—D’Avricourt v Seeger, 125 So 
735, 169 La 620—Modisette v. 
Griffin, (App) 160 So 400 

Mo.—Woodruff v. Rusk, (App.) 76 8. 
W.(2d) 709. 

W.Va—Newman v Levi, 81 SH 
1036, 74 W.Va 223. 

Attorney’s remedy of action on & 
quantum meruit for value of serv- 
ices actually rendered where a par- 
ty prematurely terminates or set- 
tles the action as to which attor- 
ney was engaged by contingent fee 
contract see supra § 189. 


Partial performance 

Where an attorney's services are 
performed under an entire contract 
which has not been completely per- 
formed, he may sue on a quantum 
meruit and recover the reasonable 
value of the services rendered, sub- 
ject to set-off for breach of contract. 
—Hamilton v. Blakeney, 165 P. 141, 
65 OKL. 154 


96. Union Mut. Ll. Ins. Co v. Bu- 
chanan, 100 Ind. 68—6 CJ. p 755 
note 89. 


96. Miner v. Mcintyre, 172 Dll App 
282 


97. Cochran v. Burdick, 68 App.DC. 
160, 70 F (2d) 754, certiorari de- 
nied Burdick v. Cochran, 55 SCt 
78, 293 US. 561, 79 L Hd 661—6 
C.J p 755 note 86. 

Specific performance of contract for 
services between attorney and cli- 
ent see Specific Performance § 82 
[6 CJ. p 7565 note 86 [c] (1), (2), 
58 CJ. p 1058 note 40]. 


86. Deering v. Schreyer, 64ND 179, 
171 N.Y. 451, modifying 68 NYS 
1015, 58 App Div. 822—Bennett v 
Donovan, 82 NYS 6506, 838 App 
Div. 96. 


98. Lyon v. Oliver, 227 TllApp 6511, 
reversed on other grounds 147 N 
E 251, 316 Ill 292 
Hegardless of purely legal ques. 

fons involved, a court of equity has 

jurisdiction of an attorney’s suit for 
compensation for legal services, 
where such suit was consolidated 
in the lower court with two other 
purely chancery causes involving the 
same parties, without any objection 
thereto by any of the parties inter- 
ested—Lyon v. Oliver, 227 Ill App 
511, reversed on other grounds 147 N 
H 261, 316 DL 2932. 


1. Bennett v. Donovan, 82 N.Y.S 
506, 83 App.Div. 96. 


Sut by attorney for share of fees 

A suit for an accounting and re- 
covery of a share of the legal fees 
received, based on a joint contract 
between plaintif? and a third party 
and defendant, 15 maintamable in 
equity, on the thec y that one of two 
joint obligees cannot bring an ac 
tion at law.—Cochran v. Burdick, 63 
AppDcC. 150, 70 F.(2d) 754, certio- 
rari denied Burdick v Cochran, 55 8 
Ct. 73, 293 US 561, 79 L.Hd 661. 


Special partnership between attor. 


neys 
A contract between a New York 
lawyer and a local lawyer, under 
which the latter was engaged to pre- 
pare and file necessary petitions in 
certain legal proceedings in consid- 
eration of a share in the fees col- 
lected, 18 1n the nature of a special 
partnership, and, therefore, a suit 
for an accounting of fees collected 1s 
maintainable in equity —Cochran v 
Burdick, 68 AppDC 150, 70 F (2d) 
764, certiorar: denied Burdick v 
Cochran, 55 S Ct. 7%, 293 U.S 661, 79 

LEd 661. 


@& Mich—Gates v. McLauln, 165 N 
W. 614, 199 Mich 438, 
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Wash —Roche v. Madar, 175 P. 314, 
104 Wash 21, affizmed 181 P. 857, 
104 Wash. 21 

6 CJ. p 756 note 86 [c]. 


Dispute as to value of property 
Where the value of the pioperty 
recovered is disputed and no pro- 
vision is made to determine it, an at- 
torney who has contracted to receive 
one third of whatever should be 1e- 
covered has no adequate remedy at 
law which would defeat his mght to 
specific performance—Gates v. Mc- 
Laulin, 165 N.W. 614, 199 Mich 438 


Suggestion of reason for inadequacy 
of law remedy 

An attorney 18 not entitled to spe- 
exfic performance of a contract to 
convey an interest in land as a con- 
tingent fee for its recovery without 
suggesting some reason why a recov- 
ery of damages for breach of the 
contract would not give adequate re- 
lhef.—McCall v. Atchley, 1644 SW 
593, 256 Mo. 89. 


& Davitt v. O'Connor, (C.CAN Y ) 
78 F.(2d) 48, certiorar: denied 
O’Connor v. Davitt, 55 8 Ct. 217, 293 
US. 621,79 L Hd 709. 


OGounterclaim, for fees and disburse- 
ments 
Where, in a client’s action against 
his attorney for an accounting, the 
attorney files a counterclaim for fees 
and disbursements, he 1s entitled to 
payment of notes given for services 
for an amount allowed by court, but 
not to payment of a claim for addi- 
tional compensation not made unt 
after the client’s action or claim for 
further alleged disbursements.—Da- 
vitt v. O'Connor, (C.CAN.Y.) 78 F 
(2d) 48, certiorari denied O’Connor v 
Davitt, 55 8.Ct. 217, 298 US. 621, 79 
L.Ed. 709. 
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attorney appointed by him to render services to a 
pauper defendant in a criminal case, the attorney 
cannot recover on a formal complaint against the 
county for such services as on a contract. 


§ 198. —— Conditions Precedent 


A claim or demand by an attorney for his fees and 
charges, and, when requied by statute, the service of 
a bill therefor on the client, are generally conditions 
precedent to the bringing of an action for such fees and 
charges. 

Before bringing an action for hus fees, charges, 
and disbursements, an attorney, in the absence of a 
statutory provision otherwise, must make a claim 
or demand therefor,5 and, when required by stat- 
ute, he must serve a copy of his bill for such fees, 
charges, and disbursements on his client.6 The re- 
quirement of the service of such a bill, however, 
has been held not to apply to charges for services 
rendered in a foreign state by an attorney of that 
state to a client residing in the local state, where 
recovery is sought,’ or to charges for services 
not connected with the conduct of litigation,’ such 
as for conveyancing only;® and although the serv- 
ice of the bill 1s nugatory as to services connected 
with litigation, recovery may be had for other 1tems 
contained therein.10 


An action against a trustee on his independent 
obligation to pay the reasonable value of the at- 
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torney’s services to the client, may be maintained 
without any claim having been made against the 
client’s estate.11 

A statute requirmg the officers of an associa- 
tion to secure the approval of a specified commus- 
sioner before paying a claim against it, does not 
require an attorney to secure such approval before 
suing such association for his bill for services ren- 
dered to :t.12 


§ 199. —— Time to Sue and Limitations 


An attorney’s right of action for fees or compensa- 
tlon, generally, accrues on his performance of the 
services contemplated by his contract, the happening of 
the contingency on which the compensation is to be 
paid, or on the premature termination of the relation, 
and Is barred by his failure to sue within the time fim- 
ited by statute. 

An attorney's right of action for compensation, 
generally, accrues at the time the services con- 
templated by his contract of employment have been 
substantially performed,1® or, where the compensa- 
tion 1s to be paid on a certain contingency, on the 
happening of the contingency14 If the attorney 
acts under a general retainer, the contract 1s gen- 
erally considered an entire one, and the nght of 
action for compensation does not arise until the 
proceedings have been brought to some conclusion, 
and the relation of attorney and client has been 
terminated,15 or, where it is stipulated that the 


4 Board of Com’rs of Vigo County 
v Moore, 166 NE. 779, 98 Ind App 
180 


Reason for rule 

“If counsel appointed to defend 
should be peimutted to file a formal 
complaint against the county and re- 
eover for the services rendered upon 
the theory of a contract to pay such 
sum as the services rendezed were 
reasonably worth, the above statute 
would be entirely nullified "—Board 
of Com’rs of Vigo County v Moore, 
166 NB. 779, 782, 98 Ind App 180 


5& Ga—wWhinkle Terra Cotta Co v 
Butler, 117 So 184, 166 Ga 241. 
RI—Page v. Avila, 177 A 541. 


Stenographic charges 
An attorney, bringing an action for 

legal services and disbursements, 

cannot recover for atenographic 
charges unless he has previously 
made a claim therefor against the 

chent—Page v. Avila, (RI) 177 A 

541. 

@& Le Duc v. Wilhams, 145 A. 325, 
7 NIMisce 342, affirmed 148 A 
919, 106 NJ.Law 247—6 CJ. p 
756 notes 1-7. 

mm Mew Jersey 
(1) Under Pract Act (1908) § 9 (3 

Comp St [1910] p 4054), as amended 

by PL (1911) p 412 (2 Comp St Suppl 

[1934] p 2798 § 163—9), an advocate 
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or counselor has the right to sue on 
an implied contract for the reasona- 
ble value of services rendered after 
giving his client a copy of his bill 
for such fees, charges, and disburse- 
ments—Le Duc v. Williams, 145 A 
825, 7 NJ Misc 342, affirmed 148 A 
919, 106 NJ Law 247. 


(2) Under this statute, as it read 
before amendment, the attorney was 
required, as a condition precedent, to 
serve a copy of the taxed bill of such 
fees, charges, and disbursements to 
the party to be charged, and, on ap- 
plication of such party to the proper 
judge and on his submission to pay 
the sum found due on taxation, the 
same was referred to the proper tax- 
ing officer, and the amount found by 
him bound the parties—Brown v 
Harriot, 80 A. 479, 81 NJLaw 484 
—6 CJ p 756 note 7. 


7 Clock v Donnelly, 109 A 3862, 94 
NJ Law 124 


& Brown v Harriot, 80 A. £79, 81 
NJ Law 484—6 CJ. p 756 notes 9, 
10 


9. Brown v. Harriot, supra 

10. Brown v. Harriot, supra. 

ll. Hart v Bogle, 152 P 1010, 88 
Wash 125 


12. Kolars v. Delnik, (Minn) 266 
N.W. 706. 
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13. Sessions v Palmeter, 26 NY.S 
1076, 75 Hun 268 


1% Kult v Nelson, 55 NYS 56, 
265 Misc 288, modifying 53 NYS 
95, 24 Misc 20. 


18. Walbridge v. Barrett, 74 NW 
978, 118 Mich 433—6 CJ. p 755 
note 92 


Settlement 

(1) Plaintif® attorney's cause of 
ection under his coniract to sue for 
property, whereby defendant con- 
tracted to pay him for his services 
one fourth of what might be recov- 
ered by suit or settlement, arose 
when defendant by herself settled the 
suit, receiving a certain amount of 
money, so that plaintiff need not 
show when 4Getendant’s interest 
would have been recovered —Amick 
v. Henman, (Mo App) 241 SW. 988 


(2) An attorney may enforce by 
independent sult tor breach of con- 
tract, as against his client, a claim 
for compensation for legal services 
rendered in a case begun in court, 
partially prosecuted, and settled be- 
fore final Judgment or decree —Uni- 
versal Oil] Products Co v Standard 
O1l Co of Indiana, (DCMo) 6 F. 
Supp 387, afirmed (C.C.A) German 
v Universal O1] Products Co., 77 F. 
(2a) 70. 
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attorney shall collect the judgment, until the col- 
lection has been made 16 


Unless he has contracted for a fixed sum for 
conducting the proceedings to the termunation, 
however, he may be entitled to compensation, from 
time to time, for services rendered,1? and where 
the separate steps of a single proceeding are tak- 
en under separate contracts, the cause of action 
is complete as soon as each contract has been 
performed.18 A demand note for fees may be sued 
on before the termination of the proceedings in 
which the services were agreed to be rendered.19 


Premature termination of relation. Where therc 
is no special agreement which prevents the death 
of either party from terminating the relation, the 
right of action accrues at once on the death of 
either attorney or client,20 or where unforeseen 
circumstances arise which render it impossible for 
the attorney to carry out his agreement 41 So, 
also, a cause of action in favor of the attorney 
accrues at once where the contract of employment 
is violated by the client,?2 as by the wrongful dis- 
charge of the attorney,*® and the fact that the 
attorney does not await the final results of efforts 
of other counsel, and possibly the running of the 
statute of limitations, to demand compensation for 
work accomplished does not bar his suit for rea~- 
sonable fees.24 


Premature action. An action for an attorney’s 
fees, under a contract making the payment thereof 
dependent on a favorable outcome of the action 
in which the services are rendered, is premature 
if brought pending an appeal25 Premature com- 
mencement of suit, however, will not bar a sub- 
sequent action.*6 


246. Morgan v. Brown, 12 La<Ann 


159. 
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Limifation. An attorney’s right of action for 
compensation may be barred by his failure to bring 
it within the time prescribed therefor by statute.27 


§ 200. —— Jurisdiction and Venue 


Except in so far as regulated by special stat- 
utory provision, the rules which control in other 
civil actions, as considered in other articles in this 
work, apply as to the jurisdiction, see Courts § 
41 [15 C.J. p 739 notes 38-41], and as to the venue 
see Venue § 14 [67 C.J. p 36 notes 82-89], of 
an action by an attorney for the recovery of his 
compensation. 


§ 201. —— Process and Appearance 


In the absence of special statutory provisions, the 
rules which govern in other civil actions on con- 
tracts, as considered in other articles in this work, 
apply in reference to the process (see Process) 
and appearance (see Appearances) in an action by 
an attorney to recover his fees or compensation. 


§ 202. —— Parties 


As In other civil cases, a person Is a proper or neces- 
sary party to an action for services rendered by an attor- 
ney, according to his belng a party to the contract of em- 
ployment, or having a remedial Interest in the cause of 
action or matter of defense. 

Two attorneys, not partners, employed by the 
same client under separate contracts, cannot joint- 
ly sue for their services.28 This rule, however, 
does not apply where one attorney is employed by 
the principal attorney under authority from his 
client 49 and where one member of a partner- 
ship renders services without an understanding as 
to whether he alone, or the firm of which he 1s a 


27. Sessions v Palmeter, 26 NYS 
1076, 75 Hun 268—6 C.J. p 756 note 
92%. 


2& EHnnis v. Puliman Palace Car 
Co, 46 NE 439, 165 Tl. 161, affrm- 
ing 60 IllApp 3898—6 CJ p 756 
note 938. 


19. Burke v. Dorey, 94 NH) 291, 208 
Mass. 46. 


20. Pa—Campbell v. Maple, 105 Pa. 
804. 

Tex—Stark v Hart, 55 S.W. 378, 22 
TexCiv.App 543. 


21. Warren Deposit Bank v. Barclay, 
60 S.W. 853, 22 Ky L. 1555. 


a2. Watson v Columbia Min. Coa., 
45 SH 460, 118 Ga. 608. 


23. Cal—Plerce v. Ruilovich, 29 P 
(2d) 228, 186 CalLApp. 611 


Ohio Lakewood v. Shaver, 16 Ohio |a lesser amount should be recovered 
than 


CirCt (NS) 413 
6 CJ. p 756 note 96. 


For reasonable value of services 

On a client’s termination of a con- 
tingent retainer contract, a cause of 
action for the reasonable value of his 
Services immediately accrues to the 
attorney —Tillman v. Komar, 181 N 
E. 75, 259 NY. 188, reversing In re 
Tillman, 254 NYS 918, 234 App Div 
162—Bloom v Irving Trust Co, 272 
N.Y.8S. 687, 152 Misc. 50. 


2%. Puerce v. Rilovich, 29 P.(2d) 228, 
136 CalApp 611. 
25. Cuneo v. Davis, 171 P. 1079, 86 
CaLApp 85L 
Action by the assignee of an at- 
torney'’s claim for services in de 
fending an action, under a contract 
for payment if the attorney should 
defeat the action and prevent re- 
covery, or if as @ result of the action 
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that claimed, is prematurely 
brought pending an appeal in the ac- 
tion from a@ judgment for defendant; 
for until a final judgment on appeal 
has been obtained in favor of de 
fendant, or until the case 1s other- 
wise finally determined in his favor, 
or a judgment has become final for a 
lesser amount than that prayed for 
in the action, the attorney has not 
defeated the action or prevented a 
recovery.—Cuneo v. Davis, 171 P. 
1079, 36 CaLApp. 851. 
28. Porter v. Ruckman, 88 NY 310 


27. Succession of Spann, 125 So 2389, 
169 La. 412—37 C.J. p 749 notes 
17 18. 


2a. Starrett v. Gault, 46 N.B. 320, 
165 Til. 99, reversing 62 Tl App 
209. 


29. Rourke v. Beckley, 49 Pa Super 
76. 
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member, is retained, it seems that suit may be 
brought either in the name of the individual part- 
ner,®9 or in the names of all the partners composing 
the firm of which the individual attorney so re- 
tained is a member.8! One member of a firm of 
attorneys, who have an agreement between them- 
selves that claims for moneys laid out for expenses 
in and about the business of firm clients shall not 
be a partnership asset, but shall remain the in- 
dividual property of the partner making the ex- 
penditure, may maintain an action in his own 
name for such expenditures, in the absence of a 
showing by the client of some injury which would 
thereby result to him.t2 A surviving partner who 
continues practice under the same firm name, after 
the death of his copartner, may sue for services 
rendered under a contract made by the firm before 
such death.38 In an action by a firm of attorneys, 
another attorney who 1s in partnership with plain- 
tiffs n another firm, is not a necessary or proper 
party.34 


Intervention. An attorney, employed by the prin- 
cipal attorney to assist in litigation for a share of 
the compensation under an agreement giving him 
an interest in the subject matter, may intervene 
as a party im an action by the principal attorney 
for his compensation 85 


Defendant. Ordinarily, the employer or employ- 
ers if there are more than one, should be made 
party or parties defendant to the swit®@ Where 
several guardians assume the position successively, 
however, only the last need be made a party, al- 


30. Ostrander v Capitol Inv, etc, 
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though when the services are rendered, the earlier 
ones have charge of the estate.8? The fact that 
the instrument on which the original action was 
brought was signed by the client for himself and 
others does not make another a necessary party 
to the attorney’s suit against his client for his 
fees.88 Where an attorney seeks to recover his 
compensation out of a fund which has been pledged 
to another, the pledgee is a proper party to the 
action 29 but creditors, whom the attorney was 
to pay out of funds secured by him for hus client, 
are not necessary parties to the attorney’s suit 
against the client for services rendered in connec- 
tion with the funds.40 


§ 203. Pleading 
a. Complaint, declaration, or petition 
b. Plea or answer 
c. Issues, proof, and variance 


a. Complaint, Declaration, or Petition 


A complaint, declaration, or petition by an attorney 
for fees or compensation must allege all facts necessary 
to constitute his cause of action, Including the fact and 
nature of the contract of employment, and that plaintiff 
performed, Or was excused from performance of, the ob- 
Iigations or services therein assumed. 


The complaint, declaration, or petition in an ac- 
tion by an attorney to recover for services ren- 
dered must show a mecessary party defendant, 
and must allege all the facts necessary to constitute 
his cause of action, that 1s, all facts necessary to 
show defendant’s lability to him for the fees or 
services in question.‘ It should allege facts show- 


42. Cal—Platnauer v. Forni, 21 P. 


Loan Assoc, 89 N.W 964, 1380 Mich 
312—6 CJ p 757 note 15 

31. French v. Cunningham, 49 NH 
797, 149 Ind. 682—6 CJ. p 757 note 
16. 


32. In re Cardoner’s Estate, 206 P. 
1070, 28 NM 114. 


33. Bresen v. A Certain Fund, 55 
App DC. 188, 3 F.(2d) 509. 


% Gmsso v. Crump, 160 P. 
61 Okl 83. 


35. Barnes v. Shattuck, 114 P 9653, 
138 Anz. 338, affirmed Barnes v. Al- 
exander, 34 SCt. 276, 232 U.S. 117, 
68 L, Bd. 530. 


mm action for accounting 

Where attorneys are employed un- 
der an agreement whereby they are 
to receive one fourth of the money 
and property recovered in a Litigation, 
an attorney, employed by them to az- 
sist 11 such litigation for an equal 
share with them in the money and 
property received through the ht- 


453, 


utory provision that any person who 


has an interest in the subject mat-| Ga 


ter of a sult which can be affected by 

judgment may, on leave, intervene 1n 

such suit or proceeding at any time 

before the trial—-~Barnes v Shattuck, 

114 P. 952, 18 Ariz 3838, affirmed 

Barnes v. Alexander, 34 8 Ct. 276, 232 

Us. 117, 68 L. Hd. 580 

36. Harrison v. Murphy, 80 S W. 724, 
106 MoApp. 465. 

37. Fillmore v. Wells, 15 P. 348, 10 
Colo 228, 3 AmSR 567. 

38. Chappuis & Chappuis v Kaplan, 
129 So. 156, 170 La. 763. 

So. Healy v. Robinson, 11 Ohio N. 
P.(N.S ) 329. 

40. Smith v. Weeks, 147 N.E. 676, 
352 Maas. 244. 

41. Chappws & Chappuis v. Kaplan, 
129 So. 156, 170 La. 763. 
Where an attorney sues his client 

as his sole employer, the pleadings 

on their face do not show a want of 


gation, is entitled to intervene as aja necessary party defendant.—Chap- 


party in an action for an accounting 
by the principal attorneys against 


puis & Chappuis v. Eaplan, 129 So 
156, 170 La. 763. 
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(2a) 638, 131 Cal App. 398 

ce v. Commercial Credit 
Co,118 8H 465, 80 Ga App 5643 

Mess.—Smith v. Weeks, 147 NB 676, 
252 Mass 244 

Mont.—Fitzgerald v. Hisenhbauer, 206 
P 685, 62 Mont. 682 

NJ—Brenner v Calabrese, 
410, 106 N.J.Hiqg 202 

Or—Teiser v Barlow, 192 P. 394, 97 
Or. 410. 

Tex—Stroud v. 
279 Sw. 609. 

Utah —Van Cott v. Wall, 178 P. 432, 
53 Uteh 282. 

6 CJ. p 757 note 19. 


Accounting between attorneys 

A bill by a lawyer against another 
lawyer formerly employed by plain- 
tf, stating facts involving 2 joint 
venture or quasi partnership in the 
practice of law, and hence showing 
that a fiduciary relation existed, and 
seeking an accounting by defendant 
as to cases the fees for which he 
was to share with plaintiff, and seek- 
ing to have hens impressed on cer- 
tain matters and cases which defend- 


150 A. 


Toland, (Civ App ) 
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ing a valid contract of employment, and the nature 
thereof,£? the subject matter to which it was re- 
lated or limited,*4 the performance of any condi- 
tions precedent,!5 and that plaintiff performed, or 
was excused from performance of, the obligations 
or services therein assumed,‘ or that he performed 
other services in lieu of or in substitution thereof, 
with the agreement and understanding on the part 


ent took away with him, states a 
case for an equitable accounting — 
O’Brien v. Mackey, (DC.N.Y.) 36 F 
(24) 89. 
Against intervener 

Allegations that plaintiff had per- 
formed services as counsel in cases 
in which defendant had intervened, 
thereby engaging his services and 
availing themselves of his previous 
services, and that thereafter defend- 
ants received payment in full of the 
judgment in favor of their testator, 
which had given them their status as 
interveners, thereby becoming in- 
debted to plaintiff for the reasonable 
value of his services, 1s subject to 
general demurrer as not stating a 
cause of action, since there was no 
averment that defendants received 
payment of their judgment in conse- 
quence of their intervention, or out 
of the fund which plaintiff had been 
the means of securing —Gilliam vV. 
Pirkey, 175 SW 216, 189 MoApp 
691. 


When action against chent’s oppo- 
nents 


In an action against defendant to 
recover one third of the amount paid 
by defendant to the chent by attor- 
neys, who had been assigned a one 
third interest In a cause of action 
a@against defendant in order to sé 
cure thelr services, it was not nec- 
essary to plead and prove all the 
facts which would have been neces- 
sary in the original action to en- 
title their client to 1ecover —Wichita 
Falls Electric Co v Chancellor & 
Bryan, (TexCivApp) 229 SW. 649, 
error refused 


Allegations held sufficient to state 
cause of action 

(1) In an action for attorney fees 
from a corporation in which the at- 
torney was a stockholder —Mer- 
chants’ Ice Co v. Scott & Dodson, 
(Tex Civ.App) 186 SW. 4328, error 
refused. 

(2) In a suit alleging a contract 
with defendant's authorized agent, in 
performance of which plaintiff ren- 
dered certain services of certain al- 
leged value, which were accepted by 
defendant —Knights of the Ku Elux 
Klan v Terrell, 1283 SH 906, 32 Ga 
App. 476. 


(3) In a suit for the reasonable 
value of services 1n a divorce suit 
and .egotiating alimony settlement, 
not to show that the services were 
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of defendant that they should take the place of 
those contracted for and be compensated for in 
the same manner.‘ 

It is not necessary that the facts be alleged in 
detail or according to strict rules of pleading, but 
only that they be stated 1n ordinary and concise 
language and in such a manner as to enable what 
was intended to be understood48 If the action 


gratuitous and voluntary —Fleming | As real estate broker 


v. Phiniy, 134 SH 814, 35 GaApp 
792 


Bill on assignment of interest in es- 
tate 

A bill in an attorney’s action on an 
assignment of part of an estate 
which alleges that the assignment 
head been made im consideration of 
services rendered and to be rendered 
in the matter of the estate, and in 
further consideration of plaintiff's 
agreament to pay out of the fund 
assigned certain debts of the as- 
signor, 18 not demurrable—Smitb v. 
Weeks, 147 NE 676, 252 Mass 244 


For breach of exclusive employment 

A complaint alleging that defend- 
ant agreed to employ plaintiff, and 
no one else, as attorney and counsel 
on all legal matters affecting the 
business of defendant and all sub- 
aidiary corporations owned by it, as 
long as plaintiff owns a single share 
of defendant's stock, and to pay him 
@& fair and reasonable compensation 
for all services ‘“f, when, and as ren- 
dered,” and that defendant employ- 
ed another to perform some of such 
services, does not state a cause of ac- 
tion, 1n the absence of an allegation 
that he changed his position, or in- 
curred expense, or was employed 
under a general retainer for a definite 
period—Boehm v. United Power 
Laundries, 229 N Y.S. 430, 132 Misc 
L 


43. Union School Tp of St Joseph 
County v. Moon, 187 N.B. 332, 205 
Ind. 614, 


Services for corporation 

An attorney’s allegation that the 
legal services were in connection 
with the corporation’s organization 
and operation indicated in itself that 
the employment was for the corpofa- 
tion, not a stockholder personally — 
Massey v. Murray, 1385 So. 738, 17 
La.App 319. 


44. Union School Tp of St Joseph 
County v. Moon, 187 NEL 333, 205 
Ind. 514 


45. Roysdon v. Sumner, 8 Ark. 465 
— € CJ. p 757 note 22 


4. DC—Sloan vy. Thompson, 58 
App DC. 818, 8) 1 19d) 560. 

Ky —Cooper’s Admx v. McCoy, 272 
SW. 428, 209 Ky. 205. 
Tex—Stroud v. Toland, (Civ.App.) 

279 SW. 609. 
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A. petition for the recovery of an 
amount claimed to be due for serv- 
ices rendered as an attorney, alleg- 
ing that plaintiff in connection with 
a sale of land was to render pro- 
fessional services in clearing title 
and finding a purchaser therefor, does 
not show that he rendered the serv- 
ices as a real estate broker or sales- 
man within the meaning of a stat- 
ute requiring a license therefor, and 
is not subject to such objection.— 
Layne v. Henderson, 121 So. 313, 9 
La App. 452. 


Complaint held insufficient 

(1) As not showing that the at- 
torney gave his client such full in- 
formation and advice as to enable 
her to act understandingly and free- 
ly.——Coleman v. Sisson, 230 P. 582 
71 Mont. 485. 


(2) For want of particularity as to 
the time and character of the serv- 
ices. Austin v. Conner & McRae, 
(Tex.Civ App ) 288 S.W. 553. 


“Instrumental” service 

A petition in an action for fees 
under a contract whereby the attor- 
ney agreed with a guardian to bring 
suit to obtain a sale of the ward’s 
land offered to a veteran’s hospital 
board, which averred that the title 
was obtained by condemnation and 
did not allege that the attorney did 
anything except that he was “1n- 
strumental” in procuring a favorable 
price, does not state a cause of ac- 
tion —Cooper’s Adm’x v. McCoy, 272 
SW 428, 209 Ky 205. 


Securimg benefits 

In an action on a contract for a 
percentage of any benefits secured by 
or resulting from the attorney’s serv- 
ices, from a residuary legatee or 
her estate, whether by legacy or 
otherwise, a declaration not aver- 
ring that a legacy received by de- 
fendant was actually secured by 
plaintiff’s efforts is defective, not- 
withstanding 2a contract provision 
that any benefit in the form of a 
legacy or otherwise should be con- 
strued to be from plaintiff's efforts 
—Sloan v. Thompson, 58 App D.C 
318, 30 F.(2d) 560. 


47. Coopers Adm’x v. McCoy, 
S.W. 428, 209 Ky. 2065. 


48. Ind—Union School Tp of St 
Joseph County v. Moon, 187 NE 
332, 205 Ind 614, 
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is for reasonable fees, after a discharge or preven- 
tion of full performance by the client, the com- 
plaint need not allege that plaintiff had duly per- 
formed all conditions, but 1s sufficient 1f it alleges 
the services that have been performed and the fact 
of the discharge ;9 and, in such a case, such pre- 
vention of performance should be alleged,59 and 
in some states the attorney need not allege the rea- 
sonable value of the services he was not permitted 
to perform, but may count on the contract.51 


If the attorney sues on an express contract, he 
should set out the contract, at least in substance, 
in his pleading and not merely as an exhuibit.52 
In the absence of an express agreement he should 
allege that the services were rendered at defend- 
ant’s request,53 that defendant ratified his acts, or 
that the services rendered without the latter’s 
knowledge were necessary, stating facts showing 
such necessity.54 


Statement of charges. With respect to the state- 
ment of charges, it 1s sufficient for the complaint 
to show the dates of the different services,55 or 
the reasonable value5® and nonpayment thereof,5? 
even though it does not allege when the amount 
claimed fell due,58 and it may be unnecessary to 
allege a demand for payment®? or a promise to 
pay.60 If the attorney, under a general retainer, 
advises his client or performs services 1n a number 
of distinct matters, he may be required to itemize 
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his charges;61 but if the services all relate to one 
subject matter he need not separate the transaction 
into parts and state what charge he makes for 
each separate part,®2 although he may be required 
to state separately amounts charged as expenses 63 


License of atiorney. Plaintiff need not allege 
that he was licensed to practice law in the state 
as a prerequisite to the right to recover for services 
rendered.64 


An attorney of another state, seeking to recover 
for services rendered in such state, must allege 
and prove that under the law thereof an action 
can be maintained for such services.65 


b. Plea or Answer 


The plea or answer must either deny the facts plead- 
ed by the attorney, or specifically set up facts showing 
an affirmative defense. 


The plea, answer, or affidavit of defense must 
contain either an express denial of the state of facts 
pleaded by plaintiff,66 or it must specifically allege 
facts showing an affirmative defense.67 Allegations 
that the attorney’s services were not satisfactory 
must be specific and show wherein there was any 
want of skill or any mismanagement to the detri- 
ment of defendant ,®8 and an averment, in an affida- 
vit of defense, that the attorney's services were not 
worth the amount asked is insufficient where no at- 


Davidge, 323 


Tex—Oster v Heuman, (Civ App) | 41. 


24 SW (2d) 794 
6 CJ. p 757 note 19 [e]. 


49. Pierce v Rulovich, 29 P (2d) 228, 
136 CalApp 611 

50. Neeper v Heinbach, (Mo App ) 
249 SW. 440 

$1. Countryman v California Trona 
Co, 170 P 1069, 35 CalApp 723 

6&2. Ohio—Smith v Baltimore & 
Ohio R Co, 11 Ohio NP(NS) 65 

Tex—Stroud v Toland, (Civ App) 
279 SW 609 

$3. Gabbert v. Penfield, 102 8 W. 627, 
125 MoApp 456—6 CJ. p 757 note 
20. 

S4 Cleveland, etc, R Co v Shrum, 
55 NB. 615, 24 Ind App 96. 


55. MacMahon v. Duffy, 59 P 184, 
86 Or 150—6 CJ. p 757 note 23 


6G Prince v Kennedy, 85 P 859, 3 
CalApp 404—6 CJ. p 757 note 24 

57. Harlan vy Lambert, 125 P 1079, 
19 CalApp 349 

68 MacMahon v. Duffy, 59 P. 184, 
36 Or. 150. 

a eee v. Davis, 3 P. 677, 11 Or. 
88. 


353, 87 CalApp 684—6 C.J. p 757 


note 24 [a], [b] 
As stating cause of action 

A complaint alleging that plain- 
uff’s intestate rendered legal serv- 
ices for defendant under an agree- 
ment that defendant should fix and 
determine the reasonable value of 
the services, that defendant fixed the 
value at the sum of two hundred 
dollars, and that such sum was not 
ihe reasonable value, but that the 
reasonable value was four thousand 
five hundred dollars, states a cause 
of action—Nave v. Taugher, 198 P 
508, 49 CalApp 308 


62. Cal—Cullinan v McColgan, 263 
P 358, 87 CalApp 684 

Wash—Moore v Scharnikow, 94 P. 
117, 48 Wash 564 

6 CJ. p 757 note 24 [a]. 


638. Willingham, Wright & Coving- 
ton v Glover, 111 SH. 206, 28 Ga 
App 394 


64 lil—Beckers v City of Kanka- 
kee, 213 Ill App. 538. 

Tex —Hawkins v Black, (Civ App ) 
23 SW (24) 7565 

6CJ p 757 note 29 


60. Cusick v. Boyne, 83 P. 985, 1/68. Willams v Dodge, 28 N.YS 


CalApp. 643. 


729, 8 Misc. 317 
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AppDC 1656 

Fla—Croker v Powell, 156 So. 146, 
115 Fla 1733. 

6 CJ. p 757 note 30. 


Flea or answer held insufficient 

In an action by an attorney to se- 
cure an equal division of a contin- 
gent fee with another lawyer assist- 
ing in the litigation—Langdon v 
Kennedy, Holland, Delacy & Mc- 
Laughlin, 234 N.W 293, 118 Neb 
290, 68 ALR 896 


67. Colo—Enyart v. Orr, 238 P 329, 
78 Colo 6 

N Y—In re Woolfson’s Will, 287 N 
YS 12, 158 Misc 928. 

Pa —Kratz v. Marvin, 62 PaSuper 
2 

6 CJ. p 757 note 81. 


Wlea of attorneys’ fraud in pro- 
curing @ note from ea client on the 
representation that the litigation 
would probably be appealed was in- 
sufficient, in an action by the attor- 
ney on the note, where there was 
no allegation that the attorneys 
knew their services in appellate 
courts would be unnecessary —Tyre 
v. Price, (Ga App) 183 SH 843 


63. Kratz v. Marvin, 62 Pa Super. 2. 
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tempt is made to aver how much they were actually 
worth.69 


The defense of the discharge of the attorney 
must be pleaded by confession and avoidance, and 
cannot be set up under an answer denying the 
contract of employment.?0 


A partial defense must be pleaded as such and 
not as a complete defense;71 and where matter is 
set up as a counterclaim or set-off it must be spe- 
cially pleaded,72 and must be specific and precise 
as to the source, character, and amount of the set- 
offs 78 


Consistency of defenses. An averment in the an- 
swer that defendant had paid plaintiff in full 1s not 
inconsistent with a general denial also contained 
therein;74 and an answer setting up payment and 
waiver of lien is not redundant, and, although set- 
ting up matters accruing after the suit 1s brought, 
may be allowed to stand.75 


69. Archbald vy. Stone, 91 PaSuper ,76. Dickerson v. Hamby & Haynie, 
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Amendment. The answer may be amended pro- 


vided it does not change the defense.76 


c. Issues, Proof, and Variance 


(1) In general 
(2) Under general denial 
(3) Variance 


(1) In General 


In an action for the recovery of an attorney’s fees 
or compensation, such matters only may be considered 
and evidence admitted thereon as are put in issue by the 
pleadings. 

In an action for the recovery of an attorney’s 
fees or compensation such matters only may be con- 
sidered as to the cause of action or matter of de- 
fense, as the case may be, and the evidence ad- 


mitted, aS are put im issue by the pleadings.’7 


If the attorney declares on an express contract 
for a specified fee, no recovery can be predicated 


land to defendant, and plaintiff sued 


70. Hormsh w Overton, 221 NW. 
488, 206 Iowa 780 


71. Butler v General Acc Assur. 
Corp, 92 N.YS 1026, 108 App Div 
278, 16 N.Y.Ann Cas 201. 


72. Martin v Nichols, 188 P. 619, 
110 Wash 451 


Counterclarzm held insufficient 

A counterclaim for a premium 
paid for an unnecessary bond, which 
the attorney had erroneously induc- 
ed defendant to execute, and for the 
attorney’s fee, paid for having such 
bond quashed, 1s properly dismissed 
where the counterclaim does not al- 
lege that the attorney acted fraudu- 
lently or that he had received any 
benefits except his commission as 
the bonding company’s agent —Coop- 
er’s Adm’x vy. McCoy, 272 SW. 428, 
209 Ky 205 


Money paid for auswer not inter- 
posed 

In an action for legal services, 
wherein defendant alleged as a coun- 
terclaim that he had retained plain- 
tiff to interpose an answer 1n @ cer= 
tain lawsuit end had paid him five 
dollars therefor, and that plaintiff 
had failed to interpose such answer, 
whereby judgment was entered 
against defendant, such answer con- 
stituted a sufficient counterclaim for 
the five dollars paid, although not as 
to the amount for which judgment 
was rendered—Martin v. Nichols, 
188 P 619, 110 Wash 4651. 


73 Kratz v. Marvin, 62 Pa Super. 2. 

74, Steenerszon v. Waterbury, 58 N 
W 1146, 62 Minn 211 

756 Lansing v. Ensign, 62 How.Pr 
(N.Y) 363. 


1818 W 674, 96 Ark 168. 


Alleging fraud 

Where, in an action on notes giv- 
en attorneys for contemplated serv- 
ices, defendants’ answer alleging no 
consideration was demurred to, &@ 
proposed amendment alleging that 
plaintiffs perpetrated a fraud on de- 
fendants in inducing them to exe- 
cute the notes and were also guilty 
of undue influence does not consti- 
tute a departure, and should be al- 
lowed, under a statute providing 
that, if the court sustains a demur- 
rer, the party may amend and un- 
der the general rule permitting par- 
ties to amend after the sustaining of 
a demurrer almost as a matter of 
course-—~Dickerson v. Hamby & 
Haynie, 181 SW. 674, 96 Ark. 163. 


77. Ala—EHx parte Yarbrough, 118 
So. 670, 218 Ala 461, granting cer- 
tiorarl Massey v Yarbrough, 118 
So. 668, 22 Ala. App 607 

Ind—-Modern Woodmen of America 
v Arnkens, 192 NH 706, 99 Ind. 
App 344 

Ky—Daly v. Power, 
805, 2386 Ky 436 

Md —Winslow v Ats, 177 A. 2732, 168 
Md 230 

Okl—Nichlos v Melton & Melton, 
284 P 642, 141 Ok! 216 

Wis—~Wheelan v. United States Fi- 
delity & Guaranty Co, 162 N.W. 
444, 165 Wis 394. 

6 CJ. p 758 note 84. 


Action between attorneys 

Where plaintiff and defendant, at- 
torneys, were employed in an action 
to recover land, and the client was 
to pay one quarter of the value of 
the land recovered, and, after recov- 
ery, conveyed one quarter of the 
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to recover a one-half interest there- 
in, wherein defendant denied plain- 
tiff’s interest, defendant’s evidence 
that the land was conveyed for serv- 
ices rendered by him, and not under 
a contract of employment, was with- 
in the issues and competent, and its 
exclusion was prejudicial error— 
Lamb v. Alexander, 179 P. 687, 74 
Okl 250. 


Client’s mental condition 

In an action by attorneys against 
@ railroad company to recover fees 
agreed to be paid by the railroad 
company in a release to their client, 
where there was no issue in the 
Pleadings as to the client’s mental 
condition when he executed the re- 
leage, 1t was not error to exclude 
the answer to a question of a physi- 
cian as to the client’s mental condi- 
tion at such time—Mytton v Mis- 
sourl Pac. R. Co, (MoApp) 211 8 
W. i111. 


Contingent fee issue 

Where the complaint alleges that 
the fees were 1n part agreed on and 
asks for a reasonable value of the 
balance, an answer generally deny- 
ing the allegations of the complaint 
“except as hereinafter alleged,” and 
then alleging that the services were 
rendered on a contingent fee and no 
damages were recovered, is sufficient 
to raise the issue that plaintiff was 
employed on a contingent fee con- 
tract —Oliver v. Crane, 161 P. 254, 
82 Or. 166. 


Hvidence held not within issues.— 
Hannon v. Goucher, 4 P (2d) 289, 117 
CalApp. 455——-Modern Woodmen of 
America v Arnkens, 192 NH. 706, 99 
Ind App. 344—Winslow v Atsz, 177 A 
273, 168 Md 280—Wmghbt v, Joyce, 
258 P. 810, 142 Wash. 486, 


7 C.J.S. 


on the reasonable value of services, and evidence 
of such value 1s immaterial and madmussible,’8 un- 
less the complaint 1s amended to cover such the- 
ory;’® and the theory of the complaint, in such a 
case, 18 not changed to a quantum meruit by an 
added allegation that the amount specified 1s a 
reasonable fee for such services.80 So, also, under 
such a declaration proof 1s not admissible of a 
contract for a contingent fee, a wrongful dis- 
charge, and the happening of the contingency.8! 


On the other hand, 1f the pleadings are on the 
theory of the reasonable value of the attorney’s 
services, recOvery cannot be predicated on an ex- 
press contract between the attorney and client, and 
evidence of such a contract is generally inadmis- 
sible;82 and, where the case proceeds on the the- 
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ory that plaintiff was employed without any defi- 
nite amount being fixed as compensation, that he 
states in his complaint the contract of employment 
and gives in detail all the circumstances relating 
thereto does not deprive him of a recovery 1n quan- 
tum meruit.88 


Where reasonable value is in issue, the attorney 
may, in proving such value, include the amount of 
a reasonable retainer, although no charge for re- 
tainer 1s pleaded,’4 in which case, the bill of items 
not being objected to, evidence of services rendered 
as affecting such value would not be improper ®5 
Where there 1s a dispute as to whether the services 
were within the terms of the attorney’s employ- 
ment, evidence may be admitted as to the value of 
the services under both views of the question ,%6 


wrorbitant and excessive charges 

In a suit by attorneys, on an ac- 
count stated, to recover for profes- 
sional services performed, the client 
may be permitted to prove that the 
charges are exorbitant and exces- 
sive, are not warranted by custom 
and usage, and are otherwise unfair 
and unreasonable—Henry vy. Le 
Moyne, 219 Ill App 318. 


Full performance prevented 

(1) In an action by an attorney to 
recover on a contract, full perform- 
ance of which has been prevented by 
lus chent, recovery should be sought 
on that theory, rather than on the 
theory of full performance —Neeper 
v Heinbach, (Mo App) 249 SW. 440 


(3) Where a written contract for 
attorney’s services and his compen- 
sotion therefor was abandoned by 
the parties before the service was 
completely rendered, evidence of the 
value of the services which had been 
rendered 18 admussihble—Ownbey v 
Silverstein, 194 P 607, 69 Colo 325 


Proof of expenditures by the at- 
torney, 1n an action by him employ- 
ed on a contingent fee and discharg- 
ed by the client, does not support a 
recovery, where the case 1s tried on 
the theory that plaintiff can recover 
on the contract, and it 1s expressly 
stated that plaintiff 1s not seeking to 
collect such expenditures as special 
damages —Ramey v. Graves, 191 P. 
801, 112 Wash 88. 


Rights of third person 

In an action by an attorney for 
services rendered in connection with 
foreclosing mortgages and selling 
real estate covered thereby, rights 
of the mortgagor in such foreclo- 
sure and to any equities that may 
have resulted therefrom in the exe- 
cution of the court’s decree are not 
lingable issues—Hx parte Yar- 
brough, 118 So. 670, 218 Ala. 461, 
granting certiorari Massey v. Yar- 
brough, 118 So 668, 22 Ala App. 607. 


78 Ark—Sparks v Forrest, 108 8 
W 885, 85 Ark 425 

Cal—Boardman v Christin, 224 P 
97, 65 CalApp 418 

Colo —Galligan v. Bua, 286 P. 1016, 
717 Colo 886 

Tli—Sutton v. Chicago R. Co, 174 
IllApp 816 

La—Foster, Hall, Barret & Smith v. 
Haley, 142 So 251, 174 La. 1019 

Okl—Nichlos v Melton & Melton, 
88iP 643, 141 Oxl 210 

Utah—Ashton v. Skeen, 89 P (2d) 
1073, 85 Utah 489, rehearing de- 
nied 44 P (3d) 688, 86 Utah 608. 

6 CJ p 758 note 85. 


For contingent fee 

Where the complaint pleads only 
an express agreement for a contin- 
gent fee, and contains no quantum 
meruit count, plaintiff's right to re- 
cover 18 limited to the agreement, 
and no recovery can be predicated 
on the value of the services —Gall- 
gan v. Bua, 286 P. 1016, 77 Colo. 
886 


79. Boardman v. Christin, 224 P. 97, 
66 CalApp 413 


80. Indianapolis Real Hstate Board 
v Willson, 187 NE 400, 98 Ind 
App 72 

81. Kirk v. Culley, 261 P. 994, 202 
Cal 60L 


Reason for rule 

“To plead a specific contract of 
employment calling for legal services 
at a fixed price and fully porformed, 
then undertake to sustain it by proof 
of a contract for a contingent fee, 
@ wrongful discharge of the attor- 
ney, and the later happening of the 
contingency, 18 to substitute an en- 
tirely new issue for the one pleaded, 
and such action, if allowed, would in 
all probability work an injustice 1o 
the defendant by prejudicing his 
right to defend against the extrane- 
ous issue”"—EKirk v Culley, 261 P. 
994, 996, 202 Cal 601. 


e2, La—Fuirst Nat Bank v. Coreil, 
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(App) 149 So 326, amending 145 
So. 395 

Pa—Crawford v Taylor, 172 A. 121, 
$14 Pa 564 

Tex—G R Scott, Boone & Pope v 
Willis, (CivApp) 194 SW 220 


Under an answer alleging that the 
fee was to be a reasonable amount 
fixed by the client, i:t was the duty 
of the client to fix a reasonable sum 
in good faith, and a verdict for 
plaintiff as on a quantum meruit be- 
cause of the bad faith of the chent 
in fixing the fee is not invalid on 
the ground that, having failed to al- 
lege fraud, plaintiff could not recov- 
er therefor, since under the pre- 
sumed denial by plaintiff of the new 
matter set up in the answer, bad 
faith could be established —Foster 
v. Young, 156 P 476, 172 Cal. 817 


Under a statement of olaim for 
attorney’s fees on the basis of quan- 
tum meruit, the attorney cannot re- 
cover on an express oral contract 
with the client—Crawford v. Tay- 
lor, 172 A. 121, 314 Pa 664 


83. Mecartney v Guardian Trust 
Co, 202 SW 1181, 374 Mo 224. 


84 Clements v Watson, 98 P. 385, 
7 CalApp. 74—6 C.J. p 758 note 
87. 


85. Clements v Watson, 98 P 886, 
7 CaLApp. 74. 


88. Adams Express Co v. James, 
175 SW 1012, 164 Ky. 484 


Within or without express terms 
Where there 18 a dispute as to 
whether or not the services claimed 
to have been rendered were within 
the express terms of the attorney’s 
employment, evidence of qualified 
persons as to the reasonable value 
of plaintiff's services, on the hypoth- 
esis that he was employed to and did 
perform all the services claimed by 
him, and also on the hypothesis that 
he was employed to render only such 
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or, where the different parties contend for the ad- 
mission of evidence on the value of services on 
different theories, the court may sustain the ad- 
mission of evidence on the theory it decides to be 
correct and overrule it on the other.87 

Where the action 1s based on a contingent fee 
contract, evidence is admissible to show that the 
services were to be gratuitous unless a certain re- 
sult was obtained 88 

Extra services. Where in an action for serv- 
ices performed under a contract, the performance 
of extra services is alleged, recovery may be had 
therefor, and 1s not limited to the services con- 
templated by the contract.89 

Under admission in answer. An admission in the 
answer that the alleged services were rendered, 
accompanied by a denial of their value as claimed, 
does not entitle plaintiff to a judgment for the 
amount claimed by him.90 


(2) Under General Denial 


Under a general denial defendant may show the Ii- 
legality of the contract of employment, the nonperform- 
ance or improper performance of the services sued for, 
and matter in mitigation, or diminution of the amount 
of recovery. 


Under a general denial defendant may show 
that the contract sued on was illegal,9! that the 
services were rendered by another attorney,?? and, 
as has been held, that they had been paid for.9° 
Matter in mitigation of damages may also be shown 
under a general denial®4 Defendant, however, 
cannot show that after the performance of the 
services it was agreed that plaintiff's compensation 
should be a certain amount, this being new affirma- 
tive matter,95 
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Bad faith. Bad faith on the part of an attorney 
as a defense in an action for his fees 1s unavailable 
unless specially pleaded.96 


Negligence. As a general rule, negligence on the 
part of the attorney may be set up as a defense 
under the general issue,9? although 1t has been 
held that negligence of the attorney in the course 
of his employment 1s the subject of a cross ac- 
tion merely, unless such negligence entirely frus- 
trated the object for which he was employed, in 
which latter case only could it be shown under a 
plea of general denial,9& and that if it is set up 
merely in mitigation or diminution of the valuc 
of the attorney’s services, notice must be given 
with the general issue 99 Where plaintiff was em- 
ployed to render assistance as he should consider 
necessary to defendant’s trial attorney, defendant 
cannot under a plea of nonperformance show that 
plaintiff was absent during the trial, although plain- 
tiff must prove that he rendered all services that 
he 1n good faith considered necessary.4 


(3) Variance 


Uniess the facts introduced In evidence by plaintiff 
substantially sustain the facts alleged as constituting his 
cause of accion for compensation, there is a Variance. 

Proof of a contract for a specific fee is a vari- 
ance, where the issue 1s the value of the serviccs ,* 
and proof of breach of contract by the client by 
which the attorney was prevented from rendering 
service 1g a variance from a petition demanding 
compensation for services rendered.? There is no 
variance, however, where the attorney's cause of 
action 1s substantially proved as alleged,‘ and it 
has been held that the fact that an attorney in 


services as he was directed by de-~;90. Templin v. Henkle, 50 Iowa 95.]/2 Roche v Baldwin, 65 P. 459, 67 


fendant to perform, is admissible — | 93, 
Adams Express Co v. James, 175 &. 


Cary v Western Union Tel Co, 
47 Hun (NY ) 610. 


P 908, 185 Cal 522 
3. Scheinesohn v Lemonek, 95 NE 


W 1012, 164 Ky 484. 

87. Boyles v Leonardo, 224 P. 116, 
65 Cal.App 315. 

88. Oxborough v St Martin, 210 N 
W 854, 169 Minn 72, 49 ALR 
1115 

89. Mecartney v. Guardian Trust 
Co, 202 SW. 1181, 274 Mo. 224 


Other cases and controversies 

In an attorney’s action for com- 
pensation, an allegation that there 
were several other court cases and 
controversies which grew out of the 
lingation for which he was hired, 1n 
which plaintiff rendered various le- 
gal services, being an allegation of 
the performance of extra work, did 
not limit his recovery to the actual 
service in contemplation at the time 
the contract was entered into —Me- 


92. Cooper v. Stinson, 5 Minn 201 


93. St Louis, etc, R Co v Grove, 
18 P 9658, 39 Kan. 731—6 CJ. p 
758 note 50 


94% Blizzard v. Applegate, 61 Ind. 
868. 

95. Stringer v. Breen, 34 NE 1016, 
7 IndApp 657 


96. Cal—Prince v. Kennedy, 86 P. 
609, 8 Cal App 498 

N Y—Ditmus v. Hitchings, 29 N Y. 
S 776 


97. Lindsay v. Carpenter, 58 NW 
900, 90 Iowa 529—6 CJ. p 758 note 
48 

98. Gleason v. Clark, 8 Cow (N.Y) 
57—6 CJ. p 768 note 47 


98. Gleason v. Clark, supra 


eartney v. Guardian Trust Co, 202/1. Strong v. Eckert, 167 NYS 1069, 


SW. 1181, 274 Mo 224, 


180 App-Div. 526. 
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913, 84 Ohio St 434, Ann Cas 1912C 
787. 


4 Kan—Long v Kansas City, M & 
O R. Co, 164 P. 175, 100 Kan 
361 

Mo.—Walker v. Whitten, (App) 88 
SW (2d) 480 

Or —Wheelock v. Richardson, 178 P. 
877, 91 Or. 87. 


As to agreement on price 

Where the attorneys in their com- 
plaint did not rely specifically upon 
an original contract to pay one hun- 
dred dollars for professional serv- 
1ces, but upon a general allegation 
that they performed services be- 
tween two dates at the agreed price 
of one hundred dollars, it was un- 
necessary in order to sustain the 
complaint that the price should have 
been agreed upon beforehand for 
the services actually rendered or 


7 C.J.8. 


an action for services declared on his contract of 
employment, and recovered as upon a quantum 
meruit, is not a material variance, unless the client 
was thereby misled to his prejudice;® nor does any 
variance exist between a contract declared on and 
one offered in evidence not as the basis of recov- 
ery but merely to show performance of services.® 


§ 204. —— Evidence 


a. Presumptions and burden of proof 


b. Admissibility 


ec. Weight and sufficiency 


a. Presumptions and Burden of Proof 


(1) In general 


(2) As to agreements during relation- 


ship 


(1) In General 


(a) As to plaintiff 
(b) As to defendant 


that the entire one hundred dollars 
should be agreed upon at one time, 
and if the original contract was to 
pay one hundred dollars for certain 
specific services, and afterward that 
contract was modified, so that a part 
of the services were waived, and 
defendant sill agreed to pay the 
one hundred dollars for services al- 
ready performed, that would be suf- 
ficient to sustain allegations of the 
complaint —Wheelock v. Richardson, 
178 P 877, 91 Or. 87. 


& N Y—Sknner vy. Busse, 77 NY 
S 660, 38 Misc. 265, 11 N.Y Aun 
Cas. 156—Yuells v. Hyman, 84 N. 
YS 460. 

Or—West v. Eley, 65 P. 798, 39 Or 
461 


6 Hughes v. Ferriman, 119 Ill App. 
169 


Ala —Denson v. Middleton, 84 So 
473, 17 AlaApp 266, certiorari de- 
med Hx parte Middleton, 85 So 
923, 204 Ala 699. 

Conn—Slade v Harris, 135 A. 570, 

105 Conn. 436 
Ky —Loomis v. Mullins, 100 8.W. 913, 

$81 KyL 231 
La —Delahoussaye v Lasalle, (App ) 

158 So. 696—Masscy v Murray, 

186 So 738, 17 LaApp 3:19 
Mass—Holton v Denaro, 179 NH 

595, 278 Mass 361 
Mich —Hightower v Detroit Edison 
Co, 247 NW 97, 263 Mich 1, 86 
ALR 609—Behr v. Baker, 238 N. 
W 478, 255 Mich 607—Boyle v. 
Waters, 173 N.W. 519, 206 Much 
515. 
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(a) As to Plaintiff 


The burden Is on plaintiff attorney to prove the sub- 
stantial allegations of his complaint, declaration, or peti- 
tion by a fair preponderance of evidence. 


by an attorney to recover com- 


pensation for professional services, the burden of 
proof is on him to make out his case, and estab- 


lish the substantial allegations of his complaint, 
declaration, or petition by a fair preponderance of 


competent evidence? A presumption of employ- 
ment does not arise from the fact that plaintiff 
is a licensed attorney,® and the burden is on him 
of proving a contract with defendant to render 
the services for which he is suing,? or, in an ac- 


tion for the reasonable value of his services, to 
establish the absence of an express agreement as 


to the amount of compensation,!? that the services 


were rendered at defendant’s request or by his 
authority,11 and that defendant is liable or has 
promised to pay therefor ,12 and where it is neces- 
sary for the attorney to allege nonpayment, the 
burden of proving the same is on lum?8 He is 


See Rieman v. Morrison, 207 Tl App. 
$94. 


Costs and expenditures 

In order that an attorney may re- 
cover court costs necessarily incur- 
red and the reasonable value of ex- 
penditures authorized or ratified by 
the client, he must prove such facts 
by a preponderance of evidence— 
Tasker v. Cochrane, 271 P. 503, 94 


& Cormac v. Murphy, 208 P. 860, 
58 CalApp 366 


9. Cal—Cormac v. Murphy, supra 

Mo—Barthels v. Garrels, 227 SW 
910, 206 Mo App 199. 

See Rector v Duntley Mfg. Co., 189 
Ill App 563. 


For services rendered to a third per. 
SOmL 
An attorney suing for his fee for 
services rendered defendant’s broth- 
er has the burden of proving by a 
preponderance of evidence that he 
was employed by defendant and not 
by his brother—Landry v. White, 
(La App) 146 So. 509, affirmed 148 
So. 104. 


10. Greenwood vy. Senter, (Tex Com 
App ) 61 SW (24) 813, affirming in 
part and reversing in part (Civ. 
App) 44 SW (2d) 504. 


11. Cormac v. Murphy, 208 P. 860, 
58 CalApp. 366—6 CJ. p 759 note 
61. 
rf there is shown a lack of au- 

thority on the part of one of the 

contracting parties, there 1s no valid 

contract.—Cormac v Murphy, 208 P. 

360, 568 CalApp 866. 
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Presumption of authority of collec. 
tion agency 

A presumption obtains that a cli- 
ent placing a claim in the hands of 
@ collection agency knows that the 
agency will employ a local attorney 
to collect the claim —Stiles v. Cooter 
Gin Co, (Mo App) 74 S.W (2d) 1093. 


Services to agent 

In an action by an attorney to re- 
cover for services to an agent of 
corporate stockholders, plaintiff has 
the burden of proving defendant’s 
authorization or promise to pay for 
such services —Burden v Robertson, 
(CCAN.Y.) 7 F (2d) 266. 


12. Closson v Seaboard Sand & 
Gravel Corp, 265 N.YS. 160, 238 
App Div 684, motion denied 189 N. 
E 701, 368 N.Y 668. 


An attorney suing for services un- 
der a contract implied from conduct 
has the burden to prove a promise 
to pay, or circumstances implying 
@ promise to pay, therefor.—Hrts- 
gaard v. Bowen, 287 N.W. 1, 183 
Minn. 839 


Understanding of payment 

To support a recovery for services 
rendered by an attorney on quantum 
meruit, there must be evidence 
showing that the services were ren- 
dered with some understanding or 
expectation by both parties that 
compensation was to be made —In re 
Mumford's Hstate, 160 P. 667, 173 
Cal. 611. 


13. Harlan v Lambert, 125 P. 1079, 
19 CalApp 3:49. 
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not required to go further and disprove facts 
brought out by defendant.!4 


He, also, has the burden of proving the nature 
and extent of the services rendered by him,15 the 
value of such services,1® and the reasonableness of 
his charge.1? 

If the action is on an express contract, the bur- 
den of proof is on plaintiff to prove the contract 
described and relied on in his complaint;18 and 
under a statute making a contract for a contingent 
fee void 1f the employment was induced by solicita- 
tion by, or on behalf of, the attorney, without such 
services having been first sought by the client, 1t 
is incumbent on plaintiff, in an action on a con- 
tract for such a fee, to show that it was made in 
good faith.19 

If the attorney has undertaken to conduct hitiga- 
tion, he must show a termination of the litigation 
or an excuse for nonperformance of the contract 2° 


If such an undertaking is for a contingent fee, 
the presumption 1s that he has contracted to carry 
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the case through until judgment is obtained and 
the amount thereof collected;#1 and if he has been 
discharged before he has rendered any services, 
the burden is on him to show his readincss to pro- 
ceed with diligence.24 


Where one is a member of a law firm, his Iegal 
services are presumed to be in the firm’s behalf; 
and if he 1s acting in his individual capacity the 
burden is on him to show that fact.28 


Admuussion to practice. Where that question 1s 
raised, the attorney has the burden of proving that 
he was duly admitted to practice law, as required 
by statute,24 and he is not relieved from such bur- 
den on the theory that he 1s an officer of the 
court and that the court will take judicial notice 
of his status as such.26 


Assisting aitorney. Where plaintiff rendered le- 
gal services at the request of defendant's principal 
attorney, the burden is on him to prove that the 
attorney had authority to employ assistants at the 
expense of defendant;*6 but he is not required 


14. Ver Straten v. Leftwich, 177 P 

189, 65 Colo 468 
For percentage of recovery 

An attorney, suing on a contract 
providing for his compensation as 
half of the recovery, need not dis- 
prove a contention by defendant that 
one half of the recovery was to be 
paid only in case defendant's broth- 
er consented to the contract, and 
that suit be first brought —Ver Sira- 
ten v. Leftwich, 177 P. 139, 66 Colo 
468 


15. Ariz.—Ives v. Lessing, 168 P. 
606, 19 Ariz 208 

Colo—-Enyart v. Orr, 238 P. 29, 78 
Colo 6. 

Conn—Slade v. Harris, 185 A. 670, 
105 Conn. 486 

Minn—Leonard v. Schall, 157 N.wW 
728, 182 Minn. 446. 

N'Y—Closson v Seaboard Sand & 
Gravel Corporation, 265 N.YS 160, 
288 AppDiv 584, motion denied 
189 NE 701, 263 N.Y. 568. 

6 CJ p 759 note 59. 


16 Conn—Slade v. Harris, 185 A 
570, 105 Conn. 486 

N Y¥—Closson v. Seaboard Sand & 
Gravel Corporation, 265 N YS. 160, 
288 App Div. 684, motion denied 
189 NE 1701, 263 NY 668. 

N C—Southern Nat. Bank v. O’Brien, 
96 SE. 546, 175 NC 838 

O. —Schmalz v. Arnwine, 246 P. 718, 
118 Or 800. 

6 CJ. p 759 note 60. 


mule of court 

Where a fee bill adopted in a 
county fixes counsel fees for an es- 
tate not exceeding a certain amount, 
but allows a larger sum under ex-~ 
ceptional circumstances, when an ac- 


countant claims the larger amount 
for his counsel, the burden 18 on him 
to prove the value of the services — 
Mitskus’s Hatate, 18 PaDist. & Co 
387 


Where an attorney has been dis- 
charged, without fault on his part, 
from further services in a suit just 
begun under a contract for payment 
contingent on successful prosecution 
of the suit, his measure of damages 18 
not the contingont fee agreed on, but 
the value of the services rendered, 
and, in the absence of evidence of 
the reasonable value of such serv- 
ices, no recovery can be had —Clay- 
ton v. Martin, 151 SBE. 856, 108 W. 
Va 671. 


17. Butcher v. Janssen, 242 N.YS8 
643, 187 Misc 42 


Savings bank attorney 

Under a statutory provision that 
an attorney for a savings bank may 
recover reasonable compensation for 
his services, such an attorney is not 
entitled to recover against a borrow- 
er, 1n the absence of proof of the 
reasonableness of the charge— 
Butcher v Janssen, 242 NYS. 643, 
187 Mise. 42. 


18. Colo—Ver Straten v. Leftwich, 
177 P 189, 65 Colo 468 

Mo--—~Shepard v. Pullum, (App) 3218 
SW. 9765. 

Neb.—Thurston v ‘Travelers’ 
Co, 258 NW 66, 128 Neb. 141. 


Defense that contract was on differ. 
ent terms 
Where, in an attorney’s suit on 
an express contract to pay twenty- 
five dollars for legal services, the 
defense 1s that an entirely different 
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contract was made, that is, one to 
pay only in the event the litigation 
was successful, such defense is 
merely a denial of the contract con- 
tended for by plaintiff attorney, 
and the burden of proof is always 
on him to carry, apart from any pre- 
sumption that he was to receive pay 
for his services, inapplcable in the 
presence of direct evidence on the 
issue—Shepard vy. Pullum, (Mo. 
App) 218 SW 976. 


19. Myers v. Solomon, 262 N'W. 309, 
272 Mich. 688 


Fifty per cent of recovery 

There 1s said to be a presumption 
against the propriety of a contin- 
gent fee of fifty per cent of the re- 
covery —Hysaman v. Nelson, 140 N. 
YS 188, 79 Misc 304 


20. Mahony v. Haines, 226 P. 620, 
66 Cal App. 456 


21. Creason v. Deatherage, 30 SW. 
(2d) 1, 325 Mo 661. 


22. Parish v. McGowan, 39 App.DC. 
184 
Pre 
In assumpsit for legal services & 
license to practice law is presumed 
at least until the question is raised 
in the trial court—Beckers v. City 
of Kankakee, 218 IlLApp. 688 


23. Shirts v. Rooker, 62 NH 629, 
21 Ind App 420. 


@& Ind—Harris v. Claxk, 142 NHB. 
881, 81 Ind App. 494 

Me—Perkins v. McDuffee, 
18L. 


25. Harris v. Clark, 142 NB. 881, 81 
Ind App. 494. 

26. Cormac v Murphy, 208 P. 360, 
58 CalApp 866. 


638 Me. 
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to prove that defendant knew of the efforts he was 
making in the matter 27 


Esxira compensation. If a contract on a salary 
basis for legal services 1s shown, the burden 1s 
on claimant to show that certain services rendered 
were not rendered under the salary arrangement 
before extra compensation can be obtained there- 
for.28 


Fee allowed ts another action. In an action to 
recover an attorney’s fee allowed in another ac- 
tion, the presumption is that it was fair and rea- 
sonable,28 and that there was a contract of em- 
ployment.30 


Renewal of contract. Where an attorney, em- 
ployed by the year, is permitted to enter on a 
second year without an additional employment con- 
tract, the presumption is that he does so under 
a renewal of the original contract.81 


(b) As to Defendant 


Defendant client has the burden of Introducing proof 
to establish matters of affirmative defense set up by 
him. 


The burden is on defendant client of establishing 
any matter of affirmative defense set up by him;?4 
and as an attorney is presumed to have discharged 


a7. Graeser v. Jones, 261 N.W. 439, 
220 Iowa 3564. 


29. Willard v. Pittsburgh, etc, R 
Co, 165 TllApp 410. 


20. Ramage v. Littlejohn, 49 P. 486, 
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his duty, whether legal or moral, until the con- 
trary 1s shown,®® the burden is on defendant, where 
he relies on the misconduct or negligence of his 
attorney as a matter of defense, to prove such 
fact.84 The burden is also on defendant to prove, 
as a matter of defense, the fact that the attorney's 
services were agreed to be rendered for a very 
small fee,35 or were to be gratuitous,26 as one 
employing an attorney at law is presumed to con- 
template payment of a fee.27 The burden is also 
on him of proving the defense that the contract 
of employment was procured by fraud or undue 
influence,®® or was unreasonable °9 


The burden is on defendant to prove, as pleaded 
by him, that there had been a settlement;49 and 
if a compromise and settlement is made with the 
same result as that authorized by the contract 
of employment, the presumption arises that it was 
made in pursuance of such contract and the bur- 
den of proving the contrary is on defendant. 


Join? Liability. Although the attorney sues on a 
quantum meruit, if his allegations show that the 
employment was express and specific and the simul- 
taneous act of the several defendants in further- 
ance of a common purpose and for a benefit com- 
mon to all, the obligation must be presumed to be 


client for his fee, the defense that; and company in which the father 
defendant's habihty was a divided| was interested at the time plaintiff 
hability to be shared by another was| commenced rendering services for 
@ special defense, under which de-| defendant does not create a pre- 
fendant had the burden of proof—j/sumption that his services to de- 
Danmger v. Kaplan, 129 So. 678, 171| fendant were gratuitous—Leahy v. 


17 Wash 386. 
30. Ramage v. Littlejohn, supra. 
SL. Poe v Walker, 87 8 W.(2d) 866, 
188 Ark 659. 


a. USs—Texas Co. of Mexico, 8 
A. v. Ross, (CCATex) 43 F (2d) 
1, certiorari! denied Roos v. Texas 
Co of Mexico, S A, 61 SCt. 216, 
282 US 902, 75 L Hd 794. 

TlL—Pmest v. Dodsworth, 85 NHB 
940, 2386 Ill 618, 14 Ann Cas. 340 

Iowa —McFarlin v Quegg, 192 N.W. 
401, 195 Iowa 624. 

Mo—Beagles v. Robertson, 115 S W. 
1042, 185 Mo App. 306. 

Pa—Goldbacher v. United Automo- 
bile Service Corporation of Pa., 
100 Pa Super. 18. 

Tenn—Spears v. Polk, 69 S W.(2d) 
239, 17 Tenn App. 6656. 

Contract with one member of law 

firm 
In an action by a firm for the bal- 
ance due for services, a client, as- 
serting a contract of employment 
with one member of a firm of at- 
torneys only, has the burden of 
proving such fact.—Scott v. Moon, 

130 SH 241, 143 Va. 4265. 

Divided Uability 
In an attorney’s action against a 


La. 73. 


Modification of contract 

The burden of proving a modifica- 
tion of the alleged contract for serv- 
ices of an attorney by an agreement 
that certain services were not to be 
paid for is on defendant in an ac- 
tion for compensation under an al- 
leged contract—Leonard v. Schall, 
157 NW. 723, 182 Minn. 446. 


Special contract 

In an attorney’s action for fees 
for services performed, defendant 1s 
required to establish a special de- 
fense of special contract only by a 
preponderance of evidence —Berry v. 
Maywood Mut. Water Co. No. 1, 
(CalApp.) 53 P (2d) 10832. 


33. Slade v. Harris, 1386 A. 570, 105 
Conn. 436. 


&% Slade v. Harris, supra—é6 C.J. p 
759 note 64. 


33. McClendon vy. Chryssoverges, 
120 So. 520, 10 La App. 6389. 


36. Brady v. New York, 8 N Y.8u- 
per. 569—6 C.J. p 759 note 65. 


The fact that plaintiff attorney did 
legal work for defendant’s father 
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Lemp, (MoApp.) 214 SW 228 

37. Levin v. Suffrin, (La.App) 167 
So. 911—Dowling v Peyroux, 126 
So 270, 13 La App. 55L 


3& Ark.—wWeil v. Mineran, 93 8 W. 
568, 78 Ark. 87. 

Iowa —State v. American Bonding & 
Casualty Co, 2387 NW. 360, 212 
Iowa 1052—DHdler v. Frazier, 156 
NW 183, 174 Iowa 46 

Mo —~Beagles v. Robertson, 115 SW 
1042, 135 Mo App. 306. 


Contract for retainer 

Where, 1n an attorney’s action for 
lus retazmner, the client concedes ex- 
ecution of the contract, but claims 
that the attorney had musrepresent- 
ed that the instruments the client 
had signed were mere letters to an- 
other attorney, the burden of prov- 
ing such traud is on the clent— 
Hayden v. Purcell, 182 NYS 293. 


38. Tabet v. Powell, (Tex Civ App ) 
78 SW 997—6 C.J p 759 note 67. 


40. Hitchcock vw Davis, 49 N.W. 
912, 87 Mich 629. 


41. Ga—Coker v. Oliver, 
488, 4 GaApp. 728, 730. 

Mo—McCall v. Atchley, (App.) 194 
S.W. 714. 
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joint, notwithstanding the interests of the benefi- 
ciaries of the contract are disproportionate.42 The 
fact, however, that an attorney’s services are as 
beneficial to a third party as to the client will not 
raise a presumption that the third party is liable 
therefor, unless the services are accepted by him 
and it is understood that he is to be hable also 4% 


Payment. Where payment is pleaded by defend- 
ant, as an affirmative defense, the burden 1s on 
him of introducing proof thereof.*4 


Rebuttal of presumption. The presumption aris- 
ing, in the absence of an express contract, from the 
acceptance of an attorney’s services, that there is 
an obligation to pay what the services are reason- 
ably worth, may be rebutted by proof of facts and 
circumstances showing that the parties otherwise 
intended.46 


(2) As to Agreements during Relationship 


With respect to compensation agreements made dur- 
ing the existence of the relationship of attorney and 
chent, presumptions and burden of proof as to the fair- 
ness and validity of a particular agreement depend on 
the circumstances of the case. 


Where after the relationship has been estab- 
lished, an attorney and client enter into an agree- 
ment mn reference to the attorney’s compensation, 
such as for additional compensation without add1- 
tional services being contemplated, a presumption 
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of fraud or undue influence on the part of the 
attorney arises, and the burden is on him to prove 
that the agreement was fairly and openly made, 
was supported by an adequate consideration, and 
that he gave the client full knowledge of the facts 
and of his legal mghts, when he entered into the 
agreement,*® and that the services to be performed 
were reasonably worth the amount stated in the 
agreement ,47 and where in such a case the attor- 
ney sues in equity on the contract, he must show 
that his claim, independent of the express terms 
of the contract, is so fair and equitable that 2 
court of equity will not hesitate to enforce it £8 
This rule has been held to apply even though the 
contract was authorized by statute 49 


Mere negative conduct of the attorney in failing 
to ask the client to pay an excessive fee tendered 
to him is not sufficient to overcome the p.esump- 
tion of fraud im such a case,50 the attorney must 
go further and show that he gave the client the 
information which, under similar circumstances, a 
disinterested legal adviser would have given 5 


Generally speaking, however, the general rule 
does not apply with the same stringency to con- 
tracts by which the relation is inaugurated,®2 and 
the burden 1s not on the attorney of proving good 
faith where the confidential relationship of attorney 
and client did not exist between the parties before 
the contract was entered into,5? nor where the 


42, Willingham, Wnght & Coving- 
ton v. Glover, 111 8.5. 206, 28 Ga. 
App. 394. 

43. In re Baxter's Eatate, 22 P (2d) 
182, 94 Mont. 267 


44. Cal—lWakeman v. Green, 276 P. 
387, 98 CalApp 60. 

Tex—Greenwood v. Senter, (Civ. 
App) 44 S W.(2d) 604, affirmed in 
part and reversed on other grounds 
in part (Com App) 61 8S W.(2d) 
812 

6 CJ p 758 note 69. 


45. Tyson & Arrington v. Thomp- 
son, 70 So 649, 195 Ala 280 


46. US—Ruidge v. Healy, (Mo) 261 
798, 164 CCA 33. 

Ala —Wilson v Monette, 189 So. 264, 
224 Ala 106 

Ark—White & Black Rivers Bridge 
Co v. Vaughan, 86 SW (2d) 672, 
183 Ark. 450 

Cal —Brydonjack v Rieck, 42 P (2d) 
836, 5 Cal App (2d) 219—Bonella v 
Conrad, 87 P (2d) 187, 1 Cal App 
(2d) 660—Thornley v. Jones, 274 
P 98, 96 CalApp 219 

Colo—Enyart v. Orr, 238 P. 29, 78 
Colo 6 

Fla —Halstead v. Florence Citrus 
Growers’ Ass'n, 189 So. 182, 104 
Fila. 21. 


lowa—Edler vy. Frazier, 156 N'W. 
182, 174 Iowa 46 

Mo.—Barthels v. Garrels, 227 SW. 
910, 206 MoApp 199 

Mont—Coleman v. Sisson, 32380 P. 
682, 71 Mont. 435 

Tex—Cooley v. Buie, (Com App) 
291 S'W. 876, reversing (Civ App ) 
284 SW 702—Coon v. Ewing, 
(CivApp) 275 SW 48i—Lay- 
bourne v. Bray & Shiffiett, (Civ 
App ) 190 SW. 1159. 

Wash —Albert v. Munter, 389 P. 210, 
186 Wash 164 

6 CJ p 785 note 89, p 787 note 538, 
p 759 note 71. 


Fee increased 

Where the stipulated amount of 
en attorney’s fee 1s increased by a@ 
contract during litigation, the bur- 
den 18 on the attorney to show that 
the chent acted voluntarily, knowing 
the effect of the contract.—Wilson v 
Monette, 139 So. 264, 224 Ala 106 


47. Colo—Hnyart v. Orr, 238 P 29, 
78 Colo 6 

N J.—Raimondi v. Bianchi, 186 A 
820, 100 NJ Eq 448, reversed on 
other grounds 140 A. 584, 102 N.J. 
Bq. 254. 


43 Ridge v. Healy, 
798, 164 CCA 83. 
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Most convincing proof of the ut- 
most good faith on the part of the 
attorney, and of full knowledge of 
the terms of the settlement and en- 
tire freedom of action on the part 
of his client, will be required, where 
an agreement as to compensaton is 
made after the terms of a settlement 
of a suit begun by an attorney for 
his client has been agreed on, before 
@& court of equity will sanction a re- 
tention by the attorney of a large 
part of the amount recovered —Htzel 
v. Duncan, 76 A. 498, 112 Md 846 


49. Albert v Munter, 239 P. 3210, 
186 Wash. 164—¢6 CJ. p 786 note 
48 


50. Thornley v Jones, 274 P. 93, 96 
CalApp 219. 


S1. Thoinley vy. Jones, supra. 


52. Edler v Frazier, 166 N.W. 182, 
174 Iowa 46. 


53 Ark—White & Bleck Rivers 
Bndge Co v Vaughan, 36 8.W 
(2d) 672, 188 Ark 4650 

Iowa —State vy. American Bonding & 
Casualty Co, 237 N.W 3860, 212 
Iowa 1052—Coughlon v. Pedelty, 
288 NW 68, 211 Iowa 188—Hdler 
v Framer, 156 NW. 182, 174 Iowa 
46. 


1 6.4.8. 


parties otherwise deal at arm’s length ;54 nor where 
it is apparent that there could have been no pos- 
sible design on the part of the attorney to over- 
reach his client in entering into the contract ,55 
nor where the transaction between attorney and 
client was merely the giving of a note in payment 
It has been held that 
a contract for compensation, between an attorney 
and client, which 1s 1s not unreasonable on its face, 


of services performed.56 


is presumed to be fa:r.5? 


b. Admissibility 
(1) In general 
(2) As to employment 


(3) As to nature and extent of services 
(4) As to value of services ur amount 


of compensation 
(5) As to performance 


Mont —Coleman v Sisson, 280 P 
582, 71 Mont 436 

Tex—Laybourn v Bray & Shiffet, 
(Civ App ) 214 SW 680, error re- 
fused—Laybourne v Bray & Shif- 
flett, (C:v App) 190 SW 11659. 

6 CJ p 769 note 72 


S&S Ark—White & Black Rivers 
Bnmndge Co v Vaughan, 36 SW 
(2d) 672, 188 Ark 450 

Mo—Blodgett v. Koenig, 
505, 8314 Mo 262 


Contingent fee contract between a 
client and his attorney, at a time 
when the relationship of attorney 
and client existed between them, is 
not presumably the result of undue 
influence, in the absence of a show- 
ing of damage resulting to the cli- 
ent—In re Mallory’s Hstate, 278 P 
488, 99 Cal App 96 


As to fairness of fee 

Where defendant, mn his answer 
and tostimony, denies he ever em- 
ployed plaintiff as attorney, and the 
evidence shows that in employing 
plaintiff the parties dealt at arm’s 
length, an instruction requiring 
plaintiff to prove that the contract 
for the attorney’s fees sued on was 
fair and equitable, if 1t was executed 
after the relationship of attorney and 
chent existed, and that the amount 
agreed to be paid was reasonable, 
imposes a greater duty on plaintiff 
than the law requires—Blodgett v 
Koenig, 284 8S.W. 505, 314 Mo 2632. 


5& Isham v. Parker, 29 P. 83865, 3 
Wash 755 


5@ Ward v Yancey, 78 TllApp 368 


B87. Rodkinson v Haecker, 162 NB 
493, 248 NY 480, affirming Marks 
v Haecker, 227 N.Y.S 849, 223 
App Div 710—In re Woolfson’s 
Will, 287 N.YS 12, 158 Misc. 938 


868. Colo—Hxpansion Gold Mining & 
Leasing Co. v. Campbell, 163 P 
968, 62 Colo. 410. 


284 SW 
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(1) In General 


Competent evidence, relevant and material to the is- 
sues raised, is admissible in an action by an attorney for 
his compensation. 

As in other civil actions, such evidence only is 
admissible in an action by an attorney for hus 
fees or compensation, as is relevant, material, and 
competent to prove or disprove the issues in the 
Evidence 1s not admissible as to a mat- 


ter or transaction which 1s not shown to have been 
connected with the attorney’s services,59 such as 
to the tume a third party spent on the l:tigation,®° 
as to defendant being satisfied with a decree in a 
certain other case conducted by plaintiff for him,54 


or as to defendant having secured other counsel 
because of plaintiff's hostile attitude, where there 


18 no evidence by defendant showing that he was 
embarrassed by any act of plaintiff, or that he lost 


Mich —Behr v Baker, 288 NW 473, 
255 Mich 607 

N ¥Y—Closson v Seaboard Sand & 
Gravel Corporation, 245 NYS 160, 
288 AppDiv 684, motion denied 
189 NE 701, 268 NY 668 

RI—Moore v Budlong, 148 A 602, 
49 RI 392—Pettine v. Arter, 1386 
A 8 

Va—Carpenter v Smithey, 88 8B 
821, 118 Va 53838 

See Shope v. Laughlin, 191 Il] App 
88 


Glent’s reason for demring to drop 
suit 

Where an attorney seeking to re- 
cover for services testifies that the 
client desired to drop the sult, testi- 
mony concerning the client’s reasons 
therefor is immaterial—Wills & 
Conner v. Turner, (Tex Civ App) 25 
8.W (2d) 642. 
Copies of newspaper 

Where the action for legal serv- 
1ces 1s defended on the ground that 
the services were performed under 
an illegal contract, copies of a news- 
paper shown to be facsimiles of 
thoze exhibited to defendant by 
plaintiff in explaming the legal 
transaction are admissible —Dast- 
ham v. Bechtel, 275 P. 670, 128 Or 
678 
Corroborative testimony 

In an attorney’s action for serv- 
ices rendered defendants, in connec- 
tion with their contract to install 
plumbing, heating, and ventilating 
in a building, the original contract 
and specifications and the record of 
the main contractor’s suit against 
the owner, alleging damages from 
defendants’ failure to perform their 
contract, may properly be admutted 
as corroborating plaintiff's testimo- 
ny and giving the jury a better un- 
derstanding of the facts —Haughney 
v Gannon, 118 A 427, 274 Pa. 448. 


6&9. Expansion Gold Mining & Leas- 
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ing Co. v Campbell, 163 P. 968, 62 
Colo 410. 


In case of attorney for corporation 

In an action for the fees of an at- 
torney for a corporation, the stock 
certificate stub book 1s irrelevant as 
to the employment or amount of 
compensation, where there 1s no tes- 
liumony that the attorney had been 
consulted in regard to issuing the 
stock or had anything to do with it 
—Hxpansion Gold Mining & Leasing 
Co v Campbell, 163 P. 968, 62 Colo. 
410 


Letter from defendant's attorney, 
Written nearly two years after the 
beginning of the alleged services, 
and one year after the ending there- 
of, and which in no way refers to 
the services claimed to have been 
rendered by plaintiff, but contains 
merely a reference to lawyer's fees 
in general, 1s inedmissible on the 
grounds that it is after the fact, 
incompetent, immaterial, and not 
binding on defendant—Baright wv. 
Walska, 209 N YS. 157, 212 App Div. 
500 


Papers pertaining to a settlement, 
which the client himself made after 
refusing to accept a settlement rec- 
ommended by the attorney, may 
properly be rejected in an action by 
the attorney on a contract for his 
services —Coughion v. Pedelty, 233 
NW. 68, 211 Iowa 188. 


meceipt 

In an action for legal services in 
a certain proceeding, the exclusion 
of a receipt bearing date a year be- 
fore the proceedings commenced is 
not error—Pollak v Winter, 72 So 
386, 197 Ala 173. 


60. Lang v. Leith, 77 So. 445, 16 
Ala App 396. 

@i. Shephead Vv Inman-Poulsen 
Lumber Co, 168 P. 601, 8€@€ Or 
662, 
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any rights to a fair trial.82 


On the question of the attorney’s good faith in 
making a contract increasing his compensation aft- 
er the establishment of the relation of attorney and 
client, evidence is admissible of his expression of 
an opinion regarding the probability of a reversal 
of the judgment secured by him ,®8 and where the 
question is as to the good faith of assisting coun- 
sel, letters from him to defendant’s leading attor- 
ney which tend to refute allegations of his bad 
faith are admussible.&4 


(2) As to Employment 


Competent evidence which tends to show the fact 
and terms of the contract of employment Is admissi- 
ble for such purpose. 


Each of the parties, in support of his claim, is 
entitled to prove the facts and circumstances sur- 
rounding the employment;®5 and subject to the 
usual limitations of relevancy, materiality, and com- 
petency, any evidence 1s admissible which tends to 
show the contract of employment ®6 Such evi- 
dence may consist of correspondence and tele- 
grams respecting the matter, and showing the terms 
and conditions of the employment 67 of bills pre- 
sented by the attorney and canceled checks in pay- 
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ment thereof ;68 of consultations just before the 
bringing of the suit for defendant ,°® and of the 
fact of a previous employment.7° The records and 
pleadings in the action 1n which the services were 
rendered are usually admissible as tending to 
show an employment.?! A draft of a contract of 
employment, which the client had refused to sign, 
18 not admissible as evidence of the fact of em- 
ployment.72 


Testumony of the attorney himself is admissible 
for the purpose of showing his employment,?® and 
where a witness has testified as to his authority 
to employ plaintiff as attorney for defendant, for 
the purpose of showing the terms of the employ- 
ment, plaintiff may testify as to what such witness 
said to him at the time of the employment 74 


Coercion. Testimony of defendant that he was 
coerced into signing the contract of employment 
by defendant’s attorney other than plaintiff is not 
admissible, in the absence of proof, or offer of 
proof, tending to show that plaintiff attorney had 
knowledge of such coercion.75 


Declarations. The employment of an attorney 
may be proved by the declaration of an agent of 


62 Snow v. Beard, 162 P. 358, 82 
Or 518 


62. Laybourne v Bray & Shifflett, 
(Tex Civ App ) 180 SW. 1159. 


@%. Coon v Ewing, (Tex Civ App ) 
2765 SW 481. 


@6. Cooke v. Embry, 128 So. 27, 219 
Ala 623—6 CJ p 759 note 76 


As to written contract being suyper- 
seded by oral one 

Where the attorney clams that 
a written contract fixing fees had 
been superseded by an oral agree- 
ment for a reasonable fee, testimony 
that, when the fees were discussed, 
the attorney read from the contract 
the amount he was to receive, 1s ad- 
missible—Ashton v. Skeen, 89 P. 
(2d) 1078, 85 Utah 489, rehearing de- 
nied 44 P (2d) 688, 85 Utah 508 


Book entries 

Where defendant introduced an en- 
try in plaintiffs book showing that 
defendant’s wife was a party to the 
action involved, plaintiff may intro- 
duce a further entry indicating his 
employment by defendant—Lang v. 
Leith, 77 So. 445, 16 Ala App 2965. 


oa. Erhardt v City of Rosedale, 201 
P 1108, 109 Kan. 688. 


Faterest of defendant in employment 

In an action by an attorney to re- 
cover for services before a state 
highway commission to secure the 
relocation of a proposed highway, 


admission of testimony showing the 
situation of defendant’s property in 
relation to the highway as tending 
to show that defendant had a legit- 
mate interest in the employment of 
the attorney representing him before 
the commission, 1s proper —Cooke v 
Embry, 123 So. 27, 219 Ala 623 


Minutes of city council 

Attorney, employed by a city to 
defend claims against it, in the mat- 
ter of his compensation, 1s not bound 
by proceedings of council to which 
he 18 not a party, although minutes 
thereof are admissible in an action 
by him for such compensation to 
show the preliminary action taken 
in the matter of his employment and 
the city’s action with reference to 
the settlement on the basis recom- 
mended by him—City of South Nor- 
folk v. Wolcott, 125 § BH. 687, 140 Va 
611. 


Settlement with third person 

In an attorney’s action against a 
city for services in obtaining options 
on land and for reimbursements, 
evidence that plaintiff had settled 
with the company from whom the 
options were purchased 1s competent 
to show plaintift’s relation to the 
city, the matter having been raised 
by the answer—Hrhardt v. City of 
Rosedale, 201 P. 1108, 109 Kan. 688 


e7. Anmz—Scott v Bartholomew, 
286 P 825, 36 Ariz 451. 

Ky—Asher v. Golden, 50 S.W.(2d) 
3, 244 Ky. 56 
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Letter of other attorney 

In an action to recover for legal 
services furnished to another attor- 
ney and defendants, a letter written 
by the other attorney, reciting that 
they would win the case and that 
the person entitled to credit would 
be plaintiff, is admissible as bearing 
on plaintiff's relationship to the oth- 
er attorney and the services render- 
ed in connection with the lhtigaton, 
although the statement regarding 
the efficiency of plaintiffs work 
should be excluded—Rodkinson v 
Haecker, 162 NB. 498, 248 N.Y. 480, 
affirming Marks v. Haecker, 227 NY 
8. 849, 228 App Div. 710. 


6& <Austin v. Conner & McRae, 
(Tex Civ.App) 288 SW. 652 


6. Mass—Taft v. Shaw, 35 NH 
88, 159 Maas. 592 

N Y¥—Welti v Cohen, 141 NYS. 670, 
157 App Div. 65 


70. Mabry v. Cheadle, (Iowa) 80 N. 
W. $12. 


7L. Stringer v. Breen, 84 NH 10165, 
7 Ind App. 557—6 CJ. p 759 note 
78. 


7a. Bernard v. Crowell, 
App.) 46 SW.(2d) 329. 

7s. Chamberlain vy. Rodgers, 44 N 
W. 598, 79 Mich. 319—6 CJ. p 760 
note 8&4. 

74% Henshall vy. Coburn, 169 P. 1014, 
177 Cal 60. 

7%. Lombard vy. Lufkin, 179 N.B. 
632, 278 Mass. 268. 


(Tex Civ. 


7 CJ.S. 


the client, provided there is evidence of his au- 
thority to employ an attorney;76 but not where 
there is no evidence of such authority.77 
serving statements made by the client, in the ab- 
sence of the attorney, as to his giving the attor- 
ney business without any intention of paying there- 
for, are inadmissible under the hearsay rule.78 


Nonemployment or discharge. 


evidence tending to disprove the employment of 
plaintiff’? or to establish his discharge® 1s admus- 
sible on behalf of defendant. The best evidence, 
however, procurable under the circumstances must 
be produced ;8! and whether the attorney was dis- 
charged for a justifiable cause should be deter- 


mined on the testimony with an 


cross-examination, and not on the affidavits alone.83 
Where defendant conclusively admits signing the 
contract and knowing what he was doing, testimony 
that he was sick at the time is inadmissible.8 


76. Fowler v. Iowa Land Co., 99 N 
Ww. 1096, 18 SD 181. 


77. Southern Home Bldg, etc, As- 
soc. v. Butt, 28 So. 725, 77 Miss 
944. 


73. Tiffany v. Morgan, (RI) 78 A. 
465. 

7>. Fairchild v. Whitmore, 91 P 
336, 6 CaLApp 562—86 CJ. p 760 
note 81. 

80. Maine v Rittenmeyer, 151 N.W 
499, 169 Iowa 675 


Sl. Fulton v. Western Stove Mfg 
Co, (TexCiv App) 46 SW 103865 


9a. In re Badger, (CCAN.Y.) 9 F 
(2a) 560. 


83. McCall v. 
194 SW. 714. 


4. Colo—Bolles v. O’Brien, 161 P. 
460, 59 Colo 261 

Wash —Levine v. Barry, 195 P 1008, 
114 Wash 628—Hart v. Bogle, 152 
P. 1010, 88 Wash 125 

6 CJ. p 760 note 88. 

See Lepine v Chicago Waste Co, 211 
Th App 507. 


As affecting defendant's credibility 

Plaintiff may prove his services in 
defending cmmuinal prosecutions, in 
which the indictments were defec- 
tive and new indictments returned, 
despite the claim that this proof 
magnified the offenses, s0 as to af- 
fect defendant's credibility as a wit- 
ness, especially as there were only 
two cases —Schmalz v. Arnwine, 246 
P. 718, 118 Or 300. 

Attorney’s conversations as to the 
transection involved, with an emis- 
sary of defendant, is admissible to 
show the nature of his services and 
as tending to show that hia afforts 


Atchley, (Mo App ) 
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Self- 


Any legitimate 


mitted.85 


opportunity for 


brought about the desired result — 
Stockbridge v Mixer, 116 NH 877, 
227 Mass. 501 


Oheoks signed by the attorney, in 
payment of court costs and expenses 
imcurred in the client’s behalf, are 
competent to show the nature and 
extent of the attorney’s employment 
—Asher v. Golden, 50 SW.(2d) 8, 
244 Ky 66. 


Collection of dividends 

Im an attorney’s action for com- 
pensation for services rendered 
claumant in a bankruptcy proceed- 
ing, evidence that he had collected 
dividends on the claim, and as to its 
amount, is admissible—Paxson v 
Gast, 215 SW 615, 202 MoApp 610 


Disagreement between defendant and 
third party 

Testimony concerning @ disagree- 
ment between defendant and a third 
party over a contract in reference to 
@ land doal 18 proper as disclosing 
the services of the attorney in con- 
nection therewith —Bolles v. O’Brien, 
151 P. 450, 69 Colo. 261. 


Magnitule of the enterprise, in 
which the attorney's services are re- 
tained, and the results attaimed are 
proper factors in determining the 
measure of compensation to be al- 
lowed the attorney, and evidence 
tending to show these facts 1s ad- 
missible—Bolles v. O’Brien, 151 P 
450, 59 Colo. 261. 


Procuring order of reviver 

In an action under an oral con- 
tract making the amount of attor- 
ney’s fees contingent on success, ev- 
idence of an order of reviver made 
by plamtiff on the death of a party 
not represented by him 1s competent 
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(3) As to Nature and Extent of Services 


Competent evidence is admissible which tends to 
show the nature and extent of the services rendered by 
the attorney, for which he demands compensation. 


In an action by an attorney for compensation, it 
is proper to show the nature and extent of the 
employment or services in connection with which 
the charge is made;® and where there is a dispute 
as to the terms of the contract, evidence as to the 
nature and value of the attorney’s services and 
negotiations prior to the contract should be ad- 


Evidence of services rendered in another mat- 
ter,86 prior to the making of the contract sued 
on,8? is generally inadmissible 
been held that a judgment roll in a former case, 
in which plaintiff had represented defendant, is 
admissible to show that plaintiff had gone over 
the same ground and did not have to labor so 
hard as he represents in the litigation for which 
he demands compensation.88 In an action on 2 


However, it has 


on the issue as to the character of 
his services—Cornelius v. Smith, 
175 PB. 754, 73 Okl. 217, 9 ALR. 233. 


Testimony as to difficulty of serv- 
ices 


In an action by an attorney for 
services in securing an increase in 
@ condemnation award, a former aty 
eattorney’s testimony to the effect 
that 1t was easy to get a reduction, 
but dificult to get an increase, in 
the price of condemned property is 
immaterial —Graeser v. Jones, 251 
NW. 162, 217 Towa 499. 


Value of client's 

In an attorney’s action for serv- 
ices rendered in connection with a 
land deal, plamtfi may show the 
market value of his client’s holdings, 
which were purchased and partially 
disposed of during plaintfi’s em- 
ployment, when he acted as counsel 
in all matters pertaining to the pur- 
chase, title, and manipulation of the 
disposition of the land, etc, as tend- 
ing to show the magnitude of the 
enterprises which plaintiff was em- 
ployed to look after, this having a 
bearing on the question of his com- 
pensation—Bolles vy. O’Brien, 151 P. 
450, 59 Colo. 261. 

Parol evidence is admissible for 
this purpose—Brewer v. Cook, ii 
LaAnn 687. 

85. Freeman v. Hartfield, 158 NYS 
$50, 172 App.Div 164 
66 Callender v. Turpin, 

A.) 61 S'W. 1057 
87. Bolles v. O’Brien, 151 P 460, 59 

Colo. 261—Mulligan v. Smith, 76 

P. 1063, 82 Colo. 404 
93. Shepherd v Inman-Poulsen 

Lumber Co., 168 P. 601, 86 Or 652. 


(Tenn Ch. 
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quantum meruit for compensation for conducting 
certain litigation, the proceedings and record on an 
appeal subsequent to the termination of plaintiff's 
contract are admissible for the purpose of showing 
the soundness of plaintiff’s theories in the conduct 
of the litigation for which he was hired and the 
opposition of his client.69 In an action to recover 
an attorney’s fees from a former client, the court 
files of the criminal cases having interlocking fea- 
tures with the civil cases in which plaintiff was 
representing the client, and which served to help 
explain the nature and extent of plaintiffs serv- 
ices, were admitted.90 


(4) As to Value of Services or Amount of 
Compensation 


Competent evidence of pertinent facts and circum- 
stances which tend to show the value of the attorney’s 
services is admissible for such purpose, such as the con- 
tract between the parties, if any, the amount usually 
charged for such services, and the financial ability of the 
client. 


In the absence of a contract for a specified fee, 
the proper method of establishing the amount of 
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an attorney’s fees is by showing a reasonable com- 
pensation ;91 and except where the question of 
value is not in issue (supra § 203), or where the 
court is competent to exercise 1ts own judgment in 
fixing the value (supra § 191), any competent 
relevant or material evidence 1s admissible which 
tends to prove pertinent facts and circumstances 
which, as above stated (supra § 191), may be con- 
sidered in determining the value of the services 
rendered by the attorney,®* such as the nature and 
importance of the litigation and the amount of 
money or the value of the property involved,53 
and such evidence is not necessarily confined to the 
date of the rendition of the services, but the value 
at the time of the trial may also be shown.94 Simi- 
larly, evidence is admissible as to the labor and 
length of time plaintiff spent on the case,®5 the 
care and diligence exhibited,9® the expenses in- 
curred by him,°7 the experience, skill, ability, char- 
acter, and standing of the attorney,®® and that de- 
fendant knew of these qualities,99 and evidence 
also 1s admissible as to the kind of services ren- 
dered 1n a business capacity, incidental to legal 
services, and the beneficial results secured by de- 


89. Mecartney v. Guardian Trust 
Co, 202 S.W. 1181, 274 Mo. 224 


90. Holbrook v. Moore, (OkL) 58 P 
(2d) 865 

91. Rosenthal v. Heft, 143 A. 598, 
155 Md, 410. 

92. Colo—Bolles v. O’Brien, 151 P. 
460, 59 Colo. 261. 

Ili——-Bunge v. Downers Groves Sani- 
tary Dist, 191 NE 73, 356 Il. 5381, 
certiorari denied Downers Grove 
Sanitary Dist. v. Bunge, 65 SCt 
117, 298 US 601, 79 LEHd 693 

Iowa —Coughlon v Pedelty, 233 N 
W. 68, 211 Iowa 188 

Md —Winslow v. Atz, 177 A. 272, 168 
Md 230. 

Or—Schmalz v. Arnwine, 246 P. 718, 
118 Or. 800 

6CJ. p 760 note 94. 


4. letter written by one of the at- 
torneys, who has since died, 1s ad- 
missible to show Knowledge by him 
of the matters therem referred to, 
where the pertinency of those mat- 
ters is not questioned—Pilatt v. 
Shields, 119 A. 520, 96 Vt. 257 


As to keeping books 

Plaintitf’s evidence that he kept no 
books, and giving his reasons there- 
for, 18 competent —Bolles v. O’Brien, 
161 P. 460, 69 Colo. 261. 


When not within issue made 

In a suit by attorneys to recov- 
er for professional services based 
on an account stated, the refusal of 
evidence as to the reasonable value 
of the attorneys’ services was not 
error, since the sole question was 


to the amount of the charges —Ben- 

gBoechea. Macias v De La Torre & 

Ramirez, (CC APorto Rico) 84 F 

(2d) 894. 

Admissibility of expert testimony of 
value of attorney’s services see 
Hvidence § 545 


9% Lang v. Leith, 77 So. 445, 16 

Ala App. 395—6 CJ. p 760 note 95 
4s showing amount of responsibilty 

In an attorney’s action for work 
and labor, evidence regarding the 
a@mount involved im the controversy 
for which the charge was made 18 
competent, im fixing the reasonable 
value of his services to establish the 
amount of responsibility assumed by 
plaintiff—Lang v. Leith, 77 So. 445, 
16 Ala.App. 295. 
VWalus of defendant’s property 

In an attorneys’ action for serv- 
ices in defending, for defendant's 
wife, lis cross-action for divorce, 
the value of his property at the time 
the divorce action was pending and 
tried 18 admissible to aid in ascer- 
taining the importance of the inter- 
ests involved in the lhtigation m 
which the services were rendered — 
Reynolds & Heitsman v. Henry, 185 
NW. 67, 198 Iowa 164 


94 Gilmore vy. McBride, (Alaska) 
156 BF. 464, 84 CCA. 274—6 C.J. 
p 761 note 96. 

985. Bolles v. O’Brien, 151 P. 450, 59 
Colo. 261-—-§ C.J. p 761 note 98 

96 Stark v. Hill, 31 MoApp. 101— 
6 CJ. p 761 note 99 


97. Humphreys v. Commerce Trust 


whether there Was an agreement as Co., 1 P.(2d) 268, 183 Kan. 498. 
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Cost of assistants and office force 

Where in an attorney’s action for 
the value of services, the attorney, 
in renderimg the services, had been 
required to employ other attorneys 
and maintain a large office force, de- 
fendant has the might to inquire as 
to the cost of the assistants and of- 
fice force, such facts being pertinent 
in determining the compensation to 
be allowed —Dykman v. City of New 
York, 171 NYS. 370, 188 App Div 
859 


98. Colo—Bolles v. O’Brien, 151 P 
450, 59 Colo 261 

Wash —Levine v. Barry, 195 P. 1003, 
114 Wash. 623. 

6 CJ. p 761 note 1. 


96. Bolles v. O’Brien, 151 P. 450, 59 

Colo. 261 
ignorance of standing of attorney 

It is not competent for defendant, 
in order to sustain his version of the 
contract, to prove that plaintiff was 
@ lawyer of limited practice and ex- 
perience, when there is nothing to 
indicate that, at the time the con- 
tract was entered into, defendant 
knew anything about plaintiffs qual- 
ifications, but rather that he did not 
—Shakespeare v. Baughman, 71 N. 
W. 874, 113 Mich. 551. 


1. Bolles vy. O’Brien, 151 P. 450, 59 
Colo. 261. 
in land deal 
In an attorney’s action for serv- 
ices 1n connection with a land deal, 
plaintiff may show the kind of serv- 
ices rendered, as claimed by defend- 
ant client, in a business capacity, 


7 C.J.S. 


fendant through plaintiff’s services.? 


Evidence 1s not admissible, however, as to the 
prospective benefits which may accrue in the fu- 
ture;* nor is it competent to show the profits made 
by defendant, through plaintiff’s services, in anoth- 
er similar transaction ;‘ nor 1s 1t competent for de- 
fendant to show that he could have compromised 
the suit, in respect of which plaintiff's services 
were rendered, for a nominal sum after the re- 
tainer.5 


The record and pleadings in the action wherein 
the alleged services were rendered are admussible 
to show their nature and value,6 and whether 
plaintiff was the sole attorney in the cause or not,’ 
but evidence as to the truth or falsity of charges 
in the pleadings in such action 1s rmmaterial ;® and 
it is improper for plaintiff to read in evidence the 
opinion of the court, giving the reasons for its de- 
cisions 9 


A bill or account rendered by the atturney,19 
and an offer of pay by the client,!1 are admissible 
as evidence of their own estimates of what such 
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Evidence as to the time the amount in contro- 
versy, or a part thereof, fell due 1s admissible as 
affecting the interest to be assessed in the event 
of recovery.12 


Attorney as uniness. The attorney himself is a 
competent witness to prove the value of his serv- 
1ces,18 

Contract as to compensation. In an action on a 
quantum meruit, as in the case of a discharge, al- 
though a contract as to compensation is not 1n 1t- 
self a criterion of the value of the services ren- 
dered, it 1s admissible on that issue as evidence 
of what the parties themselves considered a rea- 
sonable charge for the services contemplated,14 un- 
less the contract is invalid;45 and where, although 
discharged, the attorney’s services were such that 
he was entitled to receive the entire amount stip- 
ulated in the contract, it may be resorted to as a 
basis for calculating the compensation.16 In an 
action against a banking commissioner for attor- 
ney’s fees which the commissioner is authorized 
to fix, his agreement as to legal fees may be shown, 
and if reasonable and approved by the court, as 


services are worth. 


and not as an ordinary attorney, 
gince business services rendered by 
an attorney in connection with pro- 
fessional employment should not be 
separated, but should be considered 
and allowed for in fixing his com- 
pensation —Bolles v. O’Brien, 151 P. 
450, 59 Colo 261. 


a Fla—F L Stutt & Co v. Pow 
ell, 114 So 375, 94 Fla 6560 

Iowa —Maine v Rittenmeyer, 151 N. 
W. 499 

Okl—Cornellus v. Smith, 176 P. 764, 
73 Okl 217,9 ALR 238 

Vt—Platt v Shields, 119 A. 520, 96 
Vt 267 

Wash —Levine v. Barry, 195 P. 1008, 
114 Wash 623. 


Settlement contract between 2a 
husband and wife as a direct result 
of the attorney’s services in connec- 
tion with their reconciliation 18 
properly admitted in the attorney's 
action to recover therefor against 
the husband —Walker v. Hill, 300 P. 
260, 90 Mont. 111. 


Services in suit to restrain unfair 
competition 

In a suit for compensation as at- 
torneys in defendant company’s suit 
to restrain unfair trade competition 
by another firm, plaintiffs’ evidence 
of the amount of business done by 
defendant company in the United 
States generally 1s properly admitted 
not to show defendant’s abilty to 
pay, but as bearing on the results ob- 
tained by the lhtigation.—Coco-Cola 
Co. v. Moore, (CC AArk.) 256 F. 
640, 168 CC.A. 84, 


7CJI8.—71 


required by statute, 1s binding.17 


3 Scheinesohn v Lemonek, 95 NB 
918, 84 Ohio St 424, Ann Cas 1912C 

4 Bolles v. O’Brien, 151 P. 450, 69 
Colo 261 

& Scales v Wynne & Wynne, (Tex 
Civ App) 242 SW 615 

& iInd—Stringer v Breen, 34 NH 
1015, 7 Ind App 6557 

Minn —Jensen vy. Chicago, M. & St. 


P Ry. Co, 199 NW _ 579, 160 
Minn 122 

Tex—George v Wright, (Civ App.) 
286 SW 666 


6 CJ. p 761 note 3 


Bill of complaint filed against de- 
fendant, in reference to which ad- 
Vice was given and services rendered 
by the attorney, may properly be ad- 
mitted 1n the evidence—wWingert vV. 
Bowie, 128 A 274, 147 Md 610 


% Thorp v Ramsey, 99 P. 584, 61 
Wash. 530. 


& George v. Wright, (Tex Civ App ) 
286 S.W. 656. 


§ Warren v Boston Nat. Bank, 147 
NB 887, 2562 Mass 5238—6 C.J p 
761 note 5. 


Reason for rejecting agreement 
Where the plan devised by an at- 
torney for a national bank to pur- 
chase assets of a trust company, as 
submitted to a justice of the su- 
preme judicial court, is not illegal 
and there is no taint of moral tur- 
pitude to prevent recovery for the 
value of plaintiff attorney’s services, 
there is no error in excluding what 
the justice said as bis reason for 
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not approving the agreement sub- 
mitted—Warren v Boston Nat 
Bank, 147 NH 887, 252 Mass 533 


10. Webster v. Loeb, 86 SW. 468, 
112 Mo App. 139—6 CJ. p 761 note 


2l. Randall v Packard, 20 NYS 
716, 1 Misc 844, affirmed 36 NB 
828, 142 NY. 47. 


12. Cooke v Embry, 123 So 237, 219 
Ala 628 


13. Ellis v Warfield, 48 NW 1058, 
82 Iowa 659-6 CJ p 761 note 6 


14 Bryant v Browning, (Tex.Civ. 
App) 48 SW.(2d) 798 


15. Bolles v. O’Brien, 151 P. 450, 59 
Colo. 261. 


Partnership contract 

In an attorney’s action for com- 
pensation, after his partnership 
agreement with his client, whereby 
he was to have a certain interest in 
the business as his compensation, 
was judicially declared invalid, evi- 
dence of plaintiffs wife, as to con- 
versations with the client as to the 
substance of the partnership con- 
tract and the actions of the parties 
supposedly thereunder, 1s incompe- 
tent on the question of the value of 
the attorney’s services on a quantum 
meruit basis.—Bolles v. O’Brien, 161 
P. 450, 59 Colo. 261. 


16. McGowan v. Parish, 35 SCt 
648, 387 U.S. 285, 59 LU Bd 955, re- 
versing Parish v. McGowan, 39 
App D.C. 184. 


17. Austin v. Conner & McRae, 
(Tex.Civ.App.) 388 S.W. 552. 
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Customary charges; fees of others. In deter- 
mining the value of an attorney’s services it is 
proper to receive evidence as to the price usually 
charged and received for similar services by other 
persons of the same profession, in the same vicin- 
ity, and practicmg in the same court.18 It has 
been held, however, that a local usage as to fees 
18 not competent to show the value of services 
rendered in another state or county,29 and that, 
in any case, such evidence is not essential, inas- 
much as the court itself is competent to judge with 
respect to the value of such services.20 


Evidence of what another attorney received in 
the same case or in other particular cases, gen- 
erally, is not admissible in determining the value 
of the services performed.2£1 It has been held, 
however, that the amount paid to an associate 
counsel, which is not questioned and the fairness 
of which 1s unchallenged, 1s proper evidence to be 
considered as to the reasonableness of a contingent 
fee agreed on, and the value of the services of 
the attorney who claims the contingent fee.?? 


Testimony that another person, such as a notary, 
would have performed a certain service for a speci- 
fied amount, is not admissible to show that the same 
service is not more valuable when rendered by 
the attorney;28 and evidence as to the reasonable 
value of a broker’s commission for procuring bank 
discounts is not admissible 1n an action for an at- 
torney’s services in procuring such discounts, where 


the latter’s services were not altogether the same 2* 
Value of services or fees in other acttons. On 


18 Stanton v. Embry, (DC) 93 U 
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the question of the value of an attorney's services 
in a particular action, evidence is not admissible as 
to the value of services rendered by him in another 
action,25 or as to amounts received from other 
clients, especially where the circumstances are dis- 
srmilar.26 Jt has been held that evidence of what 
plaintiff had charged for services rendered to de- 
fendant prior to those in question 1s not admissi- 
ble, as such evidence is irrelevant as tending to 
raise an outside issue;27 but, on the other hand, 
it has been held that evidence of other similar pro- 
ceedings n which plaintiff represented defendant, 
and his compensation therefor, is admissible as 
bearing on the question of the value of the services 
for which the action is brought 28 


Financial abiuity of client. Since the financial 
ability or wealth of the client is an element to be 
considered in determining the reasonable value of 
the attorney’s services to him (supra § 191), evi- 
dence is admissible on such question which tends to 
show the financial ability or value of the estate of 
defendant 29 Such evidence is admissible, how- 
ever, only to show the nature of the litigation in 
which the client has been involved and his financial 
ability to have responded to any judgment which 
might have been rendered against him, and is not 
admissible to draw a distinction between a rich and 
a poor man or to prejudice the client’s rights ,30 
and it has been held inadmissible in an action by 
the client against the attorney on a note, wherein 
the attorney sets up that the note is merely evi- 
dence of an advance on a fee due him and prays 
judgment on a counterclaim for fees in excess of 
the amount of the note.82 


27. Ala—Fuller vy. Stevens, 39 So. 


S. 548, 38 LEHd. 9883—6 CJ p 761 
note 10. 


19. Geither v Dougherty, 38 S.W 32, 
18 KyL 709—6 CJ. p 761 note 10 
[b] 

20. In re Freund, 171 IllApp 5670— 
Kadiszon v Fortune Bros. Brewing 
Co, 168 INApp 276. 


al. Playford v Hutchinson, 19 A 
1019, 186 Pa 426—6 CJ. p 762 
note 14. 


mm foreclosure proceeding 

In an action for fees by an attor- 
ney authorized to represent defend- 
ants in a foreclosure proceeding, evi- 
dence as to charges of the mortga- 
gee’s attorneys was properly exclud- 
ed, since such charges might have 
been fixed by contract—Winslow v. 
Atzs, 177 A. 2372, 168 Md. 230. 


a2 Ridge v. Healy, (CC AMo.) 261 
BF 798, 164 CCA 82. 

2%. Paxson v. Gast, 215 8.W. 6516, 
618, 202 MoApp 610. 
“The fact that one man charges a 


not necessarily prove that that 1s 
its value or that the services ren- 
dered by another, particularly an at- 
torney, are not of more value than 
those of a mere scrivener.”—Paxson 
v Gast, supra. 

&. Goldsmith v. St Louis Candy 

Co, 86 Mo.App 595. 


25. Davis v. Walker, 31 So 554, 181 
Ala. 204—6 CJ. p 762 note 12. 


26. Ill—Bruce v. Dicker, 6 NB. 435, 

116 Til 627 
Pa.—Hindman v. Pittsburgh Trust 

Co, 109 A. 878, 266 Pa 304 
Bepresenting several parties 

Where the employment of an at- 
torney, through a single request to 
represent three baseball clubs with 
separate interests, does not create a 
joint liability for his services, in 
his action against one of them, the 
court may properly exclude evidence 
tending to show the amount he had 
received from the others —Hindman 
vy. Pittsburgh Trust Co, 109 A. 876, 
266 Pa. 204. 
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623. 

NJ—Brown v. Harriot, 80 A. 479, 

81 NJ Law 484. 

Zetters relating to disputed fees 
in other cases claimed from a cor- 
poration in which the client was the 
principal stockholder, but containing 
no reference to the case in hiigation, 
are irrelevant—Eline v Blackwell, 
(CC AFla.) 68 F (2d) 897, certiorari 
denied 564 SCt. 64, 290 US 686, 78 
LE 553. 


26. Dykman v. City of New York, 
171 N Y.S. 370, 188 App Div. 859. 


2%. Mont—Fitzgerald v. Eisenhau- 
er, 206 P. 685, 62 Mont. 582 

NY—French vy. Robert S Abbott 
Pub. Co, 228 NYS 62, 223 App. 
Div. 276, affirmed 168 NE 437, 2651 
N.Y. 586. 


30. Scales v. Wynne & Wynne, 
(Tex Civ.App) 242 SW. 6165. 


31. Crowley v. (Mo App ) 
181 8.W. 434. 


Rogers, 
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(5) As to Performance 
On the question of performance competent evidence 
is admissible which tends to show whether the plaintiff 
had or had not performed services in accordance with 
the terms of his contract of employment. 

In an attorney’s action for compensation, evi- 
dence is admissible on behalf of plaintiff which 
tends to show performance by him of the services 
for which he was employed,®2 and, on behalf of 
defendant, which tends to show a failure on the 
part of plaintiff properly to perform the contract 28 
Where defendant claims a set-off of payments 
made, plaintiff may show that such payments, in 
accordance with the agreement with defendant, 
had been used to pay clerical help hired for de- 
fendant.34 


c. Weight and Sufficiency 


The rules governing the weight and sufficiency of 
evidence in civil actions generally apply {n determining 
the weight and sufficiency of the evidence in an action 
by an attorney for compensation; and these rules apply 
not only to the sufficiency of evidence to support the 
verdict or judgment generally, but also to the weight 
and sufficiency of the evidence to prove particular facts, 
such as the nature and terms of the attorney’s contract 
of employment, the value of his services, and the amount 
of his compensation. 


The we:ght and sufficiency of the evidence in an 
action by an attorney for the recovery of com- 
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pensation is governed by the rules applicable to 
the weight and sufficiency of evidence in civil ac- 
tions in general, In accordance with these rules, 
the evidence on plaintiff’s behalf must be of such 
weight and sufficiency as to discharge his burden of 
proof and establish the facts and issues alleged and 
relied on by him to constitute his cause of action ;85 
and, on behalf of defendant, in order to entitle him 
to defeat a recovery or otherwise succeed in his 
matter of defense, the evidence must be of such 
weight and sufficiency as to establish matters of 
defense set up by him.26 Evidence of the retaining 
of plaintiff, of the services rendered by him and 
the value thereof, or an agreed fee, makes out a 
prima facie case for plaintiff,?7 and he may recover 
a reasonable sum in the absence of evidence pre- 
ponderating in favor of the client’s special defense 
that the attorney had agreed to render the services 
for a specified amount.38 


Support of verdict or judgment. The general 
rule that a preponderance of the evidence 1s nec- 
essary and sufficient 1s applicable 1n determining 
the sufficiency of the evidence to support a ver- 
dict or judgment for plaintiff in an action by an 
attorney for a fee or compensation for services 
rendered®® or to support a verdict or judgment for 


oa. Ala—Lang v. Leith, 77 So. 445, 
16 Ala App 2965. 

Iowa —Hornish v. Overton, 2321 N.W. 
488, 206 Iowa 780. 


Deoree in another action 

In an action to recover for serv- 
ices under an oral contract to pay 
the attorney one half of the recov- 
ery in another action, the decree in 
such other action is admissible to 
show performance of the contract 
by the attorney.—Hornish v. Over- 
ton, 221 N.W. 488, 206 Iowa 780 


Mividence of conferences and the 
effect and purport thereof by the at- 
torney on behalf of the client may 
be shown, as shedding light on the 
good faith of, and the action for the 
client by, the attorney, if within the 
scope of the agency and that for 
which the attorney was employed 
and engaged in the execution there- 
of—Hx parte Yarbrough, 118 So 
670, 218 Ala 461, granting certiorari 
Massey v Yarbrough, 118 So. 668, 
22 Ala App 607—-Lang v. Leth, 77 
So. 445, 16 Ala App. 295. 


3&3 Hille v. Johnston, 259 P. 841, 
85 CalApp. 273. 
Fallure to collect 
In an assignee’s action on a@ con- 
tract for attorney’s fees, in which 
the answer set up a breach of con- 
tract through the attorney’s fallure 
to collect the judgment and his com- 
promising the case without the con- 
went of defendant, it 18 error to ex- 


clude defendant's testimony as to a 
conversation with the attorney, aft- 
er obtaming the judgment, as to 
what he should do about collecting 
the money —Hille v. Johnston, 259 
P. 341, 85 Cal App. 273. 


o& lLindhout v. City of Chicago 
Heights, 205 IllApp 611. 

3& Ala—Denson v. Middleton, 84 
So 473, 17 AlaApp 266, certiorari 
denied Dx parte Middleton, 85 So 
923, 204 Ala. 699 

Cal—Hannon v. Goucher, 4 P.(2d) 
289, 117 Cal App. 455 
Direct and convincing testimony 

es to legal services for a decedent, 

given by the attorney, corroborated 
by testimony by the executor, 1s not 
overcome by negative testimony by 
interested persons testifymg that 
they had no Knowledge of the serv- 
ices—In re Campbell, 1 Ohio App 

413. 

Hividence held to preponderate in 
favor of plaintiffs, who claimed a 
contract for retainer and the subse- 
quent ascertainment of the reason- 
able value of their services in sev- 
eral suits, where defendant claimed 
employment for one _ transaction 
only, and that payment was made 
therefor—Martin v Manning, Hm- 
erson & Morris, 186 S.W. 3803, 124 
Ark. 74. 


36. Ark—Pace v. Richardson, 
SW. 852, 133 Ark. 422. 
Iowa.—State v. American Bonding 
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& Casualty Co., 287 N.W. 360, 312 
Iowa 1052 


Bvidence held insufficient to sus- 
tain plea of non est factum.—Parkey 
v Brock, 299 SW 1061, 222 Ky. 34. 


ov. TiL—Hunter v. Troup, 146 NN. 
$21, 315 Ill 293. 

N Y—McAvoy v. Schramme, 264 N. 
Ys. 181, 238 App Div 225, affirm- 
ed 189 N.D 691, 263 N.Y. 648. 


38. McClendon yv. Chryssoverges, 
120 So 630, 10 La App. 639. 


38. Hvidence held suMcilent 
(1) To sustain verdict or judg- 

ment for plaintiff 

US—Mason & Hanger Co. v. Bur- 
nam, (CCAKy) 36 F.(2d) 330 

Ark —Pulaski County v. Shofner, 92 
S'W.(2d) 217. 

Cal—Platnauer v Forni, 21 P (2d) 
688, 131 CalApp. 898—Linney v 
Challacombe, 4 P (2d) 789, 118 Cal. 
App. 96——-Grass v Rindge Co., 258 
P. 673, 84 CalApp. 750—Campbell 
v. Hanford, 227 P 284, 67 Cal App. 
155 

Tili—Cratty v. Buker, 195 Dl App. 
506—Loomis v. Board, 192 Tl App. 
600. 

Mo—Mecartney v. Guardian Trust 
Co, 202 S.W. 1181, 274 Mo 224— 
Schaper v Sayman, (App) 61S W. 
(2d) 879—Tibbe v. Sayman, 
(App.) 61 SW.(2d) 376—Young v. 
Olson, (App.) 16 8.W (2d) 674 

Neb—Tidd v. Stull, 259 N.W. 369, 
128 Neb. 506. 
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defendant in such action £9 


Particular facis or issues in general. The rules 
governing the weight and sufficiency of the evi- 
dence in civil actions generally, and especially the 
rule that a preponderance of the evidence is neces- 


N D—Hhildreth v. Honsinger, 171 N. 
W. 832, 41 N.D. 485 

Okl—James v. White, 800 P. 680, 
150 OkL 68—Fry v. Wolfe, 234 P. 
191, 106 Okl 289. 

Or—Wheelock v. Richardson, 178 P 
877, 91 Or. 87. 

Pa—O’Malley v. Borough of Dick- 
gon City, 80 PaSuper 5438 

RI—Downing v. Grady, 157 A. 578, 
52 RL 83. 

W.Va —Hoge v. Blair, 141 S.B. 444, 
105 W.Va 29. 


(2) To sustain judgment for plain- 
tiff in the absence of testimony that 
he failed to perform his contract for 
legal services.—Goldbacher v. Unit- 
ed Automobile Service Corporation 
of Pa, 100 PaSuper 18 


(3) To sustain verdict for attor- 
ney against client that the contract 
of employment had not been can- 
celed —Asher v. Golden, 60 S.W (2d) 
8, 244 Ky. 66. 

(4) To justify verdict for plaintiff 
under the evidence that tha fees 
charged by a reputable, able attor- 
ney were half what the service was 
worth—Union Central Life Ins Co. 
v. Wilson, 161 SH 287, 157 Va. 467 


Proof beyond substant‘al controversy 

In an attorney’s action for serv- 
ices performed by him unde: a con- 
tract, in which the defense was that 
no services were performed, it is not 
error to render judgment for the 
attorney, where his evidence proves 
beyond substantial controversy that 
the services were performed by him 
—Clark v. Pratt, 225 P. 1068, 116 
Kan. 83. 


40. Hvidence held sufficient to sus- 
tain verdict or judgmexnt for de- 
fendant 

Cal—G: 1bel v. Burr Creamery Cor- 
poration, 276 P. 364, 98 Cal App 
17. 

Kan—Courtright v. Cavert, 262 P. 
587, 126 Kan. 6@—Erhaerdt v City 
of Rosedale, 201 P. 1108, 109 Ean. 
688 

Mich —-Freeman vy. Millen, 205 NW 
122, 282 Mich 271 

Okl—Mitchell v Vogele, 266 P. 906, 
126 Okl 176. 

Rl—Crafts v. Mechanics’ 
Bank, 102 A. 616. 

Tex.—Merchants’ Ice Co. v. Scott & 
Dodson, (Civ.App) 186 SW. 418, 
error refused. 

See Wolf v. Gloor, 191 Ill App. 62. 


Verdict against attorney held 
against weight of evidence—Braun- 
berg v. Schlechter, 169 NYS 68. 


41. Cal—Bonelli v. Conrad, 87 P. 


Sav. 
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sary and sufficient, apply in determining the weigit 


(24) 187, 1 CaLApp (2a) 660—Cur- 
tin v. Black Oak Development Co, 
168 P 1157, 35 CalApp 1. 
Tll—Sabath v. Vacek, 204 TllApp 
$96 
Mich —Nichols v. Waters, 167 N.W. 
1, 201 Mich. 27 
Mo—Lawson vy. Bufton, (App) 199 
Sw 3268 
Tenn —Roberts v. Vaughn, 219 SW 
1034, 142 Tenn 2361, 9 ALR. 1528 
Wash —Langford v Pringle, 177 P 
731, 105 Wash 277. 
Mividence held sufficient to show 
(1) Client’s Knowledge that a pat- 
ent attorney was not an attorney at 
law —Schroeder v. Wheeler, 14 P. 
(2d) 908, 126 CalApp 867 


(2) That attorney’s agreement to 
pay the court costs waa made after, 
and was distinct from, the contract 
for compensation, although both 
agreements were made during the 
game conversation with the chent — 
Clancy v. Kelly, 166 NW 683, 182 
Towa 1207. 


(3) That defendant client peremp- 
torily ordered the dismissal of the 
suit for his own purpose on the eve 
of its hearing—-Maynard v. Reyn- 
olds, (CCAMo) 451 F 784, 164 C 
CA 18, certiorari denied 39 SCt 19, 
248 US 578, 68 LEHd 439 


(4) That the services sued for 
‘were not covered by the contract — 


Shull, Gill, Sammis & Stilwell v. 
McCrum, 162 NW. 1759, 179 Iowa 
1232 


Hividence held insufficient to show 

(1) That defendant had agreed to 
pay the attorney’s fee for the real 
chent—-Young v United States 
Bank & Trust Co, 148 P. 919, 27 
Colo App. 331. 


(2) That notes given for an attor- 
ney’s fee were procured by fraud — 
Radford v. Gaukler, 162 NW. 1021, 
196 Mich. 94 


(3) That the parties contemplated 
reducing the contract to writing, so 
that a failure to do so entitled the 
attorney to recover on a quantum 
meruit.—Modisette vy. Griffin, (La 
App) 150 So. 400 


(4) That the parties were mistak- 
eu concerning the work required by 
attorneys representing a client as 
claimant in @ recelvership proceed- 
ings when entering into a contingent 
fee contract—State vy. American 
Bonding & Casualty Co., 237 N.W 
860, 212 Iowa 1052 


mejection of settlement 
Evidence that an offer of settle- 
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and sufficiency of the evidence as to particular facts 
or issues,41 such as to plaintiff's performance of 
services and his right to his fee or compensation ,!2 
his fraud, bad faith, or neghgence in performing 


ment for the death of plaintiff’s hus 
band was discussed by plaintiff's at- 
torney with her son, who was a law- 
yer, and who urged an acceptance 
of the offer, and that, at an inter- 
view with another attorney, plain- 
iiff’s attorney opposed the settle- 
ment while the son favored it, and 
that the offer was subsequently re- 
jected, sustains a finding that the 
attorney acted on his own judgment 
in declining the offer—Platt v 
Shields, 119 A. 620, 96 Vt. 257. 


42. Rogers v. Fremder, (Mo) 261 
SW. 105. 


Zividence held sufficient to show 
(1) Performance, so as to be enti- 

tled to fee or compensation. 

U S—Russell v Shippen Bros Lum- 
ber Co, (DCGa.) 229 F. 461 

Ind—State Exchange Bank v. Paul, 
108 ND 682, 68 IndApp 487 

Ky —Charles v. Whitt, 218 SW. 994, 
187 Ky 177 

La—Bullis v. Town of Jackson, 
(App) 162 So. 82, setting aside 
157 So 1780 

Minn —McCaughey v. Wilson, 153 N 
W 3810, 180 Minn 196 

N ¥ —In re People, by Beha, 242 N 
YS. 100. 186 Mise 715 

Wash —Langford v Pringle, 177 P 
781, 106 Wash 277 

6 CJ p 763 note 28 [a]. 


(2) Right to fee bascd on quantum 
meruit, where testimony was con- 
flicting as to employment —Russell 
v. Simmons & Simmons, 155 So 441, 
1798 La 9387. 


(3) Right to fee for performing 
substantial services, notwithstand- 
ing services rendered the client’s op- 
ponent in another action —Wright v 
Webb, 378 SW 355, 169 Ark 1145 


(4) Right to fee in an action com- 
promised and settled by plaintiff 
without attorney’s knowledge after 
recovery of a judgment in a larger 
sum—Woodruff v. Rusk, (Mo App ) 
76 S.W (2d) 709 


(5) That attorneys abandoned the 
cage, as respects their right to com- 
pensation—Woodbury v. Andrew 
Jergens Co, (CCANY) 61 F (2d) 
786, certiorari denied Berenson v. 
Woodbury, 53 SCt 659, 289 US. 740, 
77 L.Ed 1487 

(6) Valid claim for services, by a 
representative of a lawyer to recov- 
er attorneys’ fees and costs due de- 
cedent —Carter v. Canty, 186 P. 346, 
181 Cal 749. 

(7) To show, in an action by at- 
torneys against opponent of their 
client, who fraudulently compromuis- 


7 C.Jd.8. 


services ;48 the happening of contingencies on 
which fee depended ;44 the agreement of defendant 
to pay plaintiff's attorney’s fees, on settlement of 


the controversy,45 the payment 
ices ;£6 and the mode of payment 47 


ed with their client, that defendant 
had actual notice of plaintifts’ one- 
third interest in their client's cause 
of action —Wichita Falls Electric Co 
v. Chancellor & Bryan, (TexCiv 
App) 229 SW 649, error 1efused 


Zvidence held insufficient to show 
performance and mght to compensa- 
tion. EXgins v Taylor, 165 NYS 
448—8 CJ p 763 note 28 [b] 


43. Radetsky v Montgomery, 30 P 
(2a) 858, 94 Colo 411. See Gary 
v. Beadles, 202 Tlli App 58. 


Hividence held insufficient to show 
(1) Fraud, bad faith, or negli- 

gence of attorney 

Colo —Radeisky v. Montgomery, 380 
P (2d) 868, 94 Colo 411—Wilson 
v Carroll, 250 P 6655, 80 Colo 284 

Il1—Crocker v. Boening, 247 Ill App 
466 

Tenn—Brownlow v Payne, 2 Tenn 
App. 154. 

Tex—Morales v Cline, (Civ App) 
202 SW 7684, dismissed for want 
of jumsadiction 

Va-—Scott v. Moon, 130 SE. 241, 143 
Va 425. 

Wis —Wadleigh v. Stewart, 169 NW 
559, 168 Wis 3285 


(2) Lack of good faith of attorney 
in accepting employment from an- 
other whose claim conflicted with his 
client's —Bryant v Lewis, (Tex Civ 
App) 27 S'W (2d) 604. 


(3) Malpractice sufficient to de- 
prive attorney of his right to com- 
pensation —Dyrenforth v Palmer 
Pneumatic Tire Co, 145 TllApp 62 
—§mith v. Hoctor, 99 NYS 8438, 51 
Misc 649 


(4) Negligence in delaying com- 
mencement of the suit, justifying 
attorney’s discharge—Tuppela v 
Mathison, (CCA Alaska) 291 F 728 


(5) Plamtiff attorney’s violation 
of ethics of his profession in ren- 
dering services—Crocker v. Boen- 
ing, 247 Ill App 466 


#4 Robertson v National Spirit- 
ualists’ Ase’n of United States of 
America, (Tex.CivApp) 25 S.W 
(2d) 889. 


mn action by assistant attorney 
Where, in an action by one at- 
torney against another to recover 
for services performed at the lat- 
ter’a request for defendant's client, 
defendant testifies that there was 
no legal bass for the ltigation or 
claims of his client, and that the 
compromise in question was dictat- 
ed by sentimental reasons, but 
where the terms of the compromise 
required the clent to release all 
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Diviston of fees. The weight and sufficiency of 
the evidence to establish an agreement between 
associate counsel for a division of fees, the nature 
and extent of such agreement, and the attorneys’ 


rights thereunder,4® is controlled by the general 


claims and dismiss all pending 
claims against the estate, and both 
were done, and defendant attorney 
received his compensation ont of the 
sum paid in compromise, it m:ght 
well be found that there was a hap- 
pening of all the contingencies on 
which plaintiff's claim to a fea de- 
pended —AMecartney v. Wallace, 214 
Tll App 618 


45. Mytton v Missourl Pac R. Co, 
(Mo App) 211 SW. 111. 


45 Wheelan v United States Mdel- 
ity & Guaranty Co, 162 NW. 444, 
165 Wis 394 


Hividence held sufficient to show 
that payment for legal services was 
made and received on the under- 
standing that it was in full to date 
—Hart v Farmers’ Mut Fire & 
Lightning Ins Ass’n of Winneshiek 
County, Towa, 226 N.W 1777, 208 
Iowa 1020 


Hividence held insnfiicient to show 
peyment—-Burnham ov Dickinson, 
191 IllApp 653—Roberts v Vaughn, 
219 SW 10384, 142 Tenn. 861, 9 A 
LR 1538 


47. Schulz v. Bowers, (Mo) 223 8 
W 725 


Hividence held snufiicient to show 
that bonds were accepted by plain- 
tiff in satisfaction of debt sued on 
—Favrot v Chappuis, 104 So 783, 
158 La 832 


Hividence held insufficient to show 
as a matter of law that the sum de- 
posited with the attorneys as indem- 
nity for bonds was not for payment 
of legal services—O’Fiel v Redell, 
(Tex Civ App ) 298 SW. 142, affirmed 
Reddell v O'Mel, (Com App) 6 S.W 
(2a) 93 


Mortgage and note for fees 

In a suit to foreclose a mortgage 
securing a note given for an attor- 
ney’s fees, the evidence was suffi- 
cient to support a finding that the 
amount of the note was an unrea- 
sonable charge, and that the note 
and the mortgage securing 1t wele 
not executed and delivered volunta- 
rily, and, also, to support a finding 
that payments of interest on the 
note were meade while the relation 
of attorney and client existed be- 
tween the parties, and were not 
made voluntanly ——-Magee v Brenne- 
man, 206 P. 37, 188 Cal. 563. 


Payment, and accord and satisfac. 
tion 

Evidence of an agreement by the 

president, attorney, and other offi- 


cers and directors of a corporation 
that the corporation would credit 
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the president with a stated sum 
on his indebtedness to it and charge 
such amount against its indebted- 
ness to the attorney for legal serv- 
ices in full accord and satisfaction 
of the moneys advanced to the latter 
by the president on a note sued on 
was insufficient to establish defenses 
of payment and accord and asatisfac- 
tion in the absence of eviderce that 
the pariies to such arrangement 
could bind the corporation to carry 
out the agreement between the prea 
ident and the attorney or that the 
purported arrangement was consum- 
mated —Ballard v. Trainor, 32 NBD 
(2d) 875, 2865 IllApp 609. 


48. Evidence held sufficient 

(1) To show, under the undisput- 
ed evidence, that plaintiff, cross 
complainant, and defendants were 
associated together as attorneys of 
record for one client from the incep- 
tion of his action until the termina- 
tion thereof, and that each perform- 
ed such services as were required of 
him-—Ford v Freeman, 180 P. 546, 
40 CalApp 221. 


(2) To support a finding that 
plaintiff, in an action to recover his 
share of a fee collected by other at- 
torneys associated in the case, was 
employed and was entitled to a spec- 
ified fee on a quantum meruit — 
Stuckey v. Norwood, 182 SW. 528, 
122 Ark. 181. 


(8) To sustain a finding that an 
agreement was made between plain- 
tiff and defendant, as joint attorneys 
in @ suit, for an equal division of 
any fees which should be awarded 
to them in the suit—Hereford v. 
Meserve, (CC A.Cal) 272 F 858, cer- 
tiorari denied 42 SCt. 48, 267 US. 
636, 66 Ld 408 


(4) To sustam a finding that 
plaintiff on a good consideration 
waived a part of the agreement for 
a divimon of fees—Berenson iv. 
French, 159 NHL 909, 262 Mass 247. 


wividence held insufiicient 

(1) To discharge pleintiff’s burden 
of proof, in a suit by an attorney 
against a member of a firm in which 
he was associated in litigation to re- 
cover his share of a fee earned, 
that defendant was indebted to him. 
—Denson v Middleton, 84 So 473, 17 
Ala.App. 266, certorarl denied Hx 
parte Middleton, 35 So. 928, 204 Ala. 
699 


(2) To preponderate against a 
finding that after the dissolution of 
&® law firm the fees were divisible 
among the partners in the former 
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rules governing the weight and sufficiency of evi- 


dence in other civil cases. 
Fact of employment. 


ratio —Williamsa v. 262 P. 


980, 146 Wash 358. 


(3) To show any agreement that a 
contingent fee should be divided oth- 
er than equally between the parties. 
—Gill v. Mayne, (Iowa) 162 NW. 
24. 


45. Hvidence held sufficient to show 
(1) Employment 

Ark—State v. Sikes, 47 SW (2d) 
690, 185 Ark 370—Arkansas 
Foundry Co v Poe, 26 SW (2d) 
584, 181 Ark 497—St. Louis South- 
western Ry. Co v Terral, 11 SW 
(3d) 768, 178 Ark 475 

Cal.-Henshall v Coburn, 169 P. 
1014, 177 Cal 60—Cohen v Ber- 
man, 297 P. 968, 118 CalApp 1382 

Iowa-——Myerly v Lowery, 186 NW. 
881, 194 Iowa 139 

la—Danziger v. 
673, 171 La 73. 

Mich —Freeman v. Miller, 196 NW 
200, 225 Mich 271 

Okl—Okmulgee Building & MLoan 
Ase’n v. Cutler, 51 P (2d) 709, 174 
OKL. 614 

§D—Smith v. McKee, 226 NW. 766, 
65 SD 6732. 

6 CJ. p 769 note 76 [b]. 


(2) Employment by two defend- 
ants jointly —Rounds v Strang, 180 
8 'W. 1069, 192 Mo.App 568 


(8) Employment of two firms of 
attorneys jointly —J. Schofield’s 
Sons Co v Mabry, 165 8.0 890, 46 
Ga App. 695 

(4) That employment was solicit- 
ed, mm violation of statute, making 
the contract void—Myers v. Solo- 
mon, 262 N.W. 309, 272 Mich 688. 


(6) That plaintiff was employed 
as a member of a firm of attorneys, 
and not as an individual attorney — 
Scott v. Moon, 180 &.E. 241, 148 Va 
436 


Hividence held insuficient 
(1) To show employment 

Ark ~—Young v. Fowler, 
818, 183 Ark. 145 

Cal—Bonell v. Conrad, 87 P (2d) 
137, 1 Cal App (2d) 660 

Ind—Modern Woodmen of America 
v. Arnkens, 192 NEL 706, 99 Ind 
App $44. 

Ky —Moore v. Stanfill, 31 S W. (2d) 
610, 2385 Ky 372 

La—Landry v. White, (App.) 146 
So 509, affirmed 148 So 104— 
Schaefer v Buias Transp Co, 118 
So. 8384, 9 LaApp 6. 


Danson, 


Kaplan, 129 So 


200 SW 


The general rules of evi- 
dence apply as to the weight and sufficiency of the 
evidence to prove the fact, nature, and terms of 
a contract of employment, establishing the relation 
of attorney and client, between plaintiff and de- 
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fendant,£9 including the employment of assistant 


attorneys ;50 the employment by, or liability of, a 


Mdad—Drury v. Brightwood San:tari- 
um Co, 188 A 3814, 150 Md 65865 
Minn —O’Brien v. Blindman, 268 N 
W 646 

N Y—In re Carpenter, 165 N.Y 8S 10, 
178 App Div. 165—Loew v_ Gulles- 
pie, 158 NYS 8380, 90 Misc 616, 
affirmed 157 N.YS 1138. 

Wash —Steffen v Walton, 12 P (2d) 
927, 168 Wash 521. 

6 CJ. p 759 note 76 [ce]. 


(2) To make out a prima facie 
case as to employment —Loughran 
vy. Barker, 151 P 476, 77 Or. 337. 


(8) To show continuance of a con- 
tract with a law firm after the death 
of the member of the firm who was 
to try the case—lIn re Levy’s Will, 
201 N Y.S 818, 207 App Div. 183. 


(4) To show two separate con- 
tracts of employment of plaintiff, 
and an agreement that plantiff’s 
compensation should be divided and 
paid for separately by two defend- 
ants—Wheeler v Houston, Gore & 
Loy, 174 P. 121, 87 CalApp 407. 


By member of syndicate 

Hvidence that an attorney, at the 
request of one member of a syndi- 
cate, had rendered services in the 
formation of the syndicate and the 
purchase of property for it, 1s suf- 
ficient to sustain a verdict author- 
izing recovery for such services 
against the member requesting them, 
although the attorney testified the 
services were rendered for the syn- 
dicate, while defendant’s testimony 
showed that the member requesting 
the services had no authority from 
the other members of the syndicate 
to do so—Sands v McNeill, 62 App 
DC. 85, 281 F. 589 


@mployment to collect deceased hus. 
band’s insurance 

In an action by an attorney for 
services rendered to a widow in col- 
lecting her deceased husband's in- 
surance, evidence was held to estab- 
lish that the widow did not employ 
the attorney, did not Knowingly per- 
mit him to act, and did not knowing- 
ly accept the benefit of any services 
he might have rendered —Smith v. 
Kneisley, (Wash) 60 P (2d) 14. 


50. Bvidence held sufficient 

(1) To sustain a finding that the 
regular attorney agreed only to em- 
ploy assistant attorneys, and not to 
employ a named attorney—Jones v. 
Jones, 63 SW (2d) 146, 888 Mo. ¢78, 
90 ALR. 219. 
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particular person for the services,5! or as to an 
agreement between an attorney and client as to 
compensation, after the relation has been estab- 
lished, being fair and free from fraud and undue 
influence 52 or, where the relationship did not 


(2) To show that the solicitor had 
no authority to employ plaintiffs at 
the expense of defendant —Cormac 
v Murphy, 208 P. 360, 58 CaLAnp 
366 

Bividence held insufficient to show 
that the attorney’s written contract 
for compensation for employment by 
another attorney did not express the 
true agreement of the parties —Gar- 
land v. Dimitry, 119 So. 42, 167 La 
262 


51. Mass—Storey v. Buiokford, 129 
NH 714, 287 Mass 284 

Tenn—Spears v Polk, 69 S W.(2d) 
289, 17 Tenn App 556 


Evidence held sufficient to show 

(1) That plaintiff performed the 
services for defendants, and not for 
a third person with whom defend- 
ants had contracted—Freeman iv. 
Millen, 196 NW. 200, 325 Mich. 271. 


(2) That a stockholder dd@ not 
agree to be personally hable for le- 
gal services in connection with the 
corporation’s organization and opera- 
tion —Massey v. Murray, 135 So. 738, 
17 LaApp 319 


5@. Nugent v Moody, 
App) 271 SW. 266 


Bvidence held sufiicient.—Waugh 
v. Q & CG Co, (CCATII) 16 F (2a) 
868—Jones v. Jones, 63 S W (2d) 146, 
38383 Mo 478, 90 ALR 2198—Bartbels 
v Garrels, 227 S.W 910, 206 Mo App 
199—Soper v. Builder, 100 A 8658, 87 
N.J Hq 664—Coon v. Hwing, (Tex. 
Civ App) 275 SW. 481. See Ryan v. 
Hayes, 190 IllApp. 208. 


Bvidence held insufficient. — 
donjack v Rieck, 42 P (2d) 3836, 5 
Cal App (2d) 219—Coleman vy. Sisson, 
380 P 683, 71 Mont. 4365. 


mividence held to show that rela. 
tion of attorney and client existed 
at the time the contract was pro- 
cured, so as to render the contract 
presumptively invalid —Brydonjack 
v. Rieck, 42 P (2d) 836, 5 Cal App. 
(24) 219. 


Attorney for incompetent 

The mere fact that an incompetent 
person, of whom the trial court 
found attorney had taken advantage 
in procuring 2a contract for exces- 
sive compensation, testified that the 
attorney had not previously acted 
for her does not prevent a finding 
on the evidence to the contrary that 
the relation of attorney and client 
existed at the time the contract was 
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previously exist, as to sustaining defendant’s bur- 
den of proving that the contract was obtained by 
fraud or undue influence ;58 or as to the discharge 
or other termination of the employment of the at- 


torney.54 


In determining an attorney's employment the 
court may draw reasonable inferences from the 
conduct of the parties55 A written request to an 
attorney for his opinion has been held sufficient 


evidence to show employment.5¢é 


procured —Brydonjack v. Rieck, 42 
P (2d) 836, 6 Cal App (2d) 219 
Hividence held of little probative 
value 

Where an attorney concluded a 
contingent fee contract with his cli- 
ent, which recited the refusal of an 
attempted compromise by his client, 
and called for the immediate pay- 
ment of his fee on any compromise 
contract acknowledging as his due 
the sum of fifty thousand dollars, a 
statement estimating the value of 
the property, an order on trustees 
to pay the amount of the fee to the 
attorney, and a promissory note for 
the amount of the fee were of ht- 
tle probative value for the purpose 
of establishing that the client un- 
derstood the contingent fee contract 
164 CCA. 33. 
8S. Hvidence held sufficient to show 
that an attorney imposed on the cli- 
ent im procuring the contract— 
Roseboom vy. Baughman, 37 P (2d) 
616, 169 OKL 442. 


Hividence held insufficlent—State 
vy American Bonding & Casualty Co, 
237 NW. 860, 212 Iowa 1052—dEHdler 
v. Frazier, 156 N.W 182, 174 Iowa 
46—Hansel v. Norblad, 151 P 962, 78 
Or. 38 


G&. Campbell v. Hanford, 227 P 234, 
67 CalApp. 155 


Hividence held sufficient to show 

(1) Abandonment of written con- 
tract —Dey v. Hill, 181 P. 462, 20 
Ariz 466. 


(2) Cancellation of the contract 
before services were rendered — 
Rogers v. Fremder, (Mo.) 261 SW 
106. 


(8) Discharge without cause or 
justification—Lessing v. Gibbons, 
(CalApp) 45 P.(3d) 268. 


(4) Justifiable discharge —Kenner 
v. Williams, 138 So. 171, 172 La 1. 


(5) That an oral contract employ- 
ing attorney was not terminated — 
Hornish v Overton, 221 NW. 488, 
206 Iowa 780. 


55. Ga—Alexander v. Richardson, 
140 SH 638, 37 Gea.App. 407 

Mo —Woodruff v. Rusk, (App ) 76 8. 
W (2d) 709. 

N.Y.—Hvans v. Princes Bay Oyster 
Co, 177 N.YS 276. 
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Value of services and amount of compensation. 
The general rules of evidence control in deter- 
mining the weight and sufficiency of the evidence as 
to the amount and nature of the compensation or 


fee agreed on,5? or as to the fact that the services 


were to be gratuitous 58 or, in case of the absence 
of an agreement as to the amount of the fee, as 
to the reasonable value of the services rendered 
by the attorney.59 A statement sent to the client 


for a certam sum on account of past and future 


Inference not warranted 

The fact that trustees, who deliv- 
ered a trust deed and check for the 
amount of a loan secured to a title 
company with instructions to deliv- 
er the check when the mortgagor 
showed good title, were personally 
interested in the consummation of 
the loan to the extent of a large 
bonus does not warrant the infer- 
ence that the trustees were employ- 
ing the title company to examine the 
title, so as to entitle the attorney, 
employed by it on the mortgagor’s 
behalf to bring suit for specific per- 
formance, to allowance of his fee 
from the proceeds of a foreclosure 
sale—Drury v. Bnghtwood Sanitari- 
um Co, 183 A. 314, 150 Md 6586. 


66. Jameson v Butler, 1 Neb 115. 


S7. Bvidence held sufficient 
(1) To show agreement as to 

amount of fee or compensation. 

Cal—Young v. Bruere, 248 P 301, 78 
CalApp i127—Bacon v. Meserve, 
195 P 949, 50 CalApp 738—Hen- 
ning v. Clark, 189 P. 714, 46 Cal 
App 6561. 

Ind —Carter v. Drake, 156 NE. 694, 
88 Ind App 176. 

Iowa—Ayers v. Brown, 196 NW 
1002, 197 Iowa i161 

Lea—Husk v Blancand, 99 So 610, 
1655 Le. 816 

Pa—In re Myers’ Istate, 98 A. 694, 
258 Pa 637 

Wash —Schulze v. Jones & Riddell, 
176 P. 811, 108 Wash 664 


(2) To show that the contract was 
not contingent, but that the clent 
agreed to pay a specified sum re 
gardiess of the outcome——Dymond & 
Levy v Giordano, 180 So. 864, 14 La 
App 583 


(8) To show that the services ren- 
dered by attorneys under a contin- 
gent fee contract were of such value 
that the contract was not uncon- 
scionable—Wood-Hick v. Roll, 208 
S'W. 768, 188 Ky 128 


(4) To sustain a verdict for plain- 
tiff for a particular amount —Crane 
v. Stansbury, 161 P. 7, 178 Cal 631 
—Adams v Ginn, 107 SH 608, 27 
GaApp %322—Schradzki v. Warren, 
(TllApp.) 4 NE (2d) 646—Levin v. 
Suffrin, (La App) 168 So. 790 


(6) To sustain a judgment for the 
amount of attorneys’ fees originally 
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sued for, rather than the increased 
amount claimed in a supplemental 
petition —Modisette & <Adams iv. 
Lorenze, 112 So 397, 1638 La 6505. 


Bvidence held insufficient to show 

(1) Agreement for a particular fee 
—Delahoussaye v. Lasalle, (La App ) 
158 So 696—McClendon v. Chrys- 
soverges, 120 So. 520, 10 La App 639 
—Terriberry, Rice & Young v Stew- 
art, 120 So. 70, 9 La App 708. 


(2) Contract, so as to deprive at- 
torney of reasonable compensation. 
— Kelly, Shuttleworth & McManus v. 
Central Nat. Bank & Trust Co of 
Des Moines, (Iowa) 248 NW. 9, sup- 
plemented 250 N'W. 171. 


(8) Contract to give an attorney, 
engaged in connection with a suit 
to recover land and afterward col- 
lecting royalties from the lands re- 
covered, an interest in the land, 
rather than a percentage of the mon- 
eys collected —Parkerson v. Ogden, 
97 So 404, 154 La. 208. 


@ 

An attorney who corresponded 
with an assistant general solicitor 
of a railroad cannot 1n an action for 
fees contend that there is no evi- 
dence that the general solicitor act- 
ed on the Dill and reduced the fee — 
Pattison v. Chicago & Northwestern 
Ry Co, 264 Dl.App. 898 


5& Ill—dAlexander v. Stern, 253 TIL 
App. 286. 

Iowa~—In re Cutler & Horgan, 212 
NW. 578, 204 Iowa 739, 54 ALR 
527, rehearing denied and modified 
on other grounds 217 NW 448, 204 
Iowa 789, 54 ALR 627 

Md.—Penrose v Page, 125 A. 649, 
145 Md 1 

Wyo—Cadle Ve 
24 Wyo 43. 


56. Hvidence held sufficient 

US—tTracy v. Spitzer-Rorick Trust 
& Savings Bank, (CCAArk) 12 
B.(2d) 7655, followed in 12 F (2d) 
768 

Ark —Board of Education of Lonoke 
County v. Lonoke County, 29 S W. 
(2d) 268, 181 Ark. 1046—Western 
Clay Drainage Dist v. Day, 210 8. 
W. 888, 188 Ark. 181—Martn V. 
Manning, Emerson & Morris, 186 
S.W. 802, 124 Ark. 74. 

Cal—Stuart v. Preston, 88 P.(2d) 


Black, 154 P. 997, 
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services does not limit the amount of the compensa- 
tion;69 and an attorney's bill taxed ex parte is 
not conclusive proof of the services or disburse- 


ments charged.&! 
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paid to the attorney on account of the services 
rendered, and it appears that the sum paid exceed- 
ed the percentage of a settlement due the attorney 


under the contract.6% 


Abstract statemenis of witnesses as to the re- 


puted worth of the client or what consiitutes a 
reasonable fee are not sufficient to support a ver- 
dict on a quantum meruit, their opinions must be 
supported by tangible evidence of something ex- 


pended, done, or accomplished in behalf of the 


client.62 


As to value of services exceeding sum paid. In 


a. In general 

b. Questions of law and fact 

c. Demurrer to evidence, dismissal, or 
direction of verdict 


d Instructions 


a suit by an attorney for the value of services and 


for a certain sum contracted to 


fendant for such services, plaintiff 1s not entitled to 
recover, where the evidence does not show that 
the value of the services exceeded money already 


155, 2 Cal App.(2d) 310, reh den 
89 P (2d) 441. 

Tll—Catherwood v. Morris, 196 NE 
519, 360 Ill 478 

Iowa —Maddy v. Park, 262 N.W. 796, 
220 Iowa 899 

Kan—Epp v. Hinton, 170 P. 987, 102 
Kan 435 

Mo—Young v. Levine, 81 S W (2d) 
978, 826 Mo 693—Tibbe v_ Say- 
man, (App) 61 S.W (2d) 376 

NC—Forester v. Betts, 108 SE 209, 
179 NC 681 

Tex—Southland Life Ins. Co v Nor- 
ton, (CivApp ) 297 SW. 1083, re- 
versed on other grounds (Com 
App) 5 SW.(2d) 767, conformed 
to 9 SW (2d) 72—Nugent v. 
Moody, (Civ App) 271 S.W. 266. 


Hvidence held insufiicient 

(1) To sustain a verdict or judg- 
ment for the amount allowed the at- 
torney.—Ruidge v. Healy, (CCA Mo ) 
251 EF 798, 164 CCA. 32——Jeger v. 
Julius Kessler & Co, 218 TllApp 89 
—Kephart v. Horvath, 248 N.W. 698, 
263 Mich 211—Dykman v City of 
New York, 171 NYS. 870, 188 App 
Div 8598—Goldstein v Coronum 
Equipment Co, 169 NYS. 42. 


(2) To justify a verdict allowing 
extra compensation promised by the 
client for work which the attorney 
was already bound to do—F' L Stitt 
& Co. v. Powell, 114 So. 875, 94 Fila 
550. 


(3) To show that the amount al- 
lowed was not excessive—Cornelius 
v. Smith, 175 P 754, 738 Okl. 217, 9 
ALR 283—Montana Coal & Iron Co 
v. Hoskins, 172 P. 118, 88 Or 523 


(4) To sustain a finding that the 
value of a discharged attorney's 
services in condemnation proceed- 
ings was the same as the amount 
atipulated in the contract for the 
entire proceedings—In re Driscoll, 
228 N.Y.S& 385, 181 Mise. 613. 


be paid by de- 


Agreed fee as evidence of value 
Where a husband, under a contract 
to pay attorneys a certain fee for se- 
curing a divorce by default and a 
contingent fee dependent on success 
in case of contest, dismissed the ac- 
tion without the attorneys’ consent, 
the agreed fee for default 1s some 
evidence of the reasonable value of 
the services of the attorneys down 
to their discharge, sustalning & jJudg- 
ment for that sum, less payments 
against the husband—Ayres v. Lip- 
schutz, 228 P. 720, 68 CalApp 134. 


Case settled on rules of opponent 

A claim that services rendered by 
an attorney for several counties, in 
actions against public utility com- 
panies, were of greater value than 
those performed by others inter- 
ested 1m formulating rules for set- 
tlement of the action, in determin- 
ing the amount due by the public 
utility compamies to the counties, 1s 
mot sustained by evidence showing 
that the case was settled on rules 
formulated by technical and legal 
representatives of the public utilty 
companies, and not by rules sug- 
gested by the attorney —Tulare 
County v. City of Dinuba, 270 P. 3201, 
2065 Cal 111. 


Mxoluding services of other attorney 

A judgment for the reasonable 
value of an attorney’s services, bas- 
ed on testimony in response to a hy- 
pothetical question which excludes 
services rendered by other attorneys, 
who conducted a second tmal of the 
case and won & verdict, 18 erroneous, 
since the reasonable compensation 
could be determined only by consid- 
ering the services of the other at- 
torneys —Gruskay v. Simenauskas, 
140 A. 724, 107 Conn. 380. 


Mividence of three attorneys as to 
the value of legal services may be 
considered correct as against the 
testimony of another attorney.— 
Levy v. Dehan, 8 LaApp. 754. 
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e. Verdict and findings 


a. In General 


The fesues relative to an attorney’s fees or com- 
pensation may be left to the court or a jury, or they 
may be referred to an auditor or referee. 


len 

Where there was @ controversy as 
to the agreement concerning com- 
pensation, the attorney's filing of a 
lien for the amount allowed as at- 
torney’s fees shows that he was not 
entitled to any more—Gust v. Judd, 
153 P. 809, 88 Wash. 536. 


Prima facie case 

Evidence indicating the balance 
due an attorney for payment of the 
usual fees makes a prima facie case 
as to reasonableness of the charge 
—Butcher v. Janssen, 242 N.Y.8S. 6438, 
187 Misc. 43. 


Remarks of court as to unnecessari-. 
ly large record 

That the record in a case, wherein 
an attorney suing for compensation 
represented defendant, was unneces- 
sarily large, as stated in the su- 
preme court’s opiion, does not show 
that the verdict for plaintiff was too 
large, the supreme court’s remark 
being directed to the opposing coun- 
sel, and the matters which defendant 
contended should have been omitted 
being the ones that won the case for 
him—Axton v. Vance, 269 S.W. 534, 
207 Ky. 580. 


Resolution not conclusive 

A resolution of a board of com- 
missioners Of an improvement dis- 
trict fixing the fee of an attorney 
employed by them is proper for con- 
sideration in determining the amount 
of the fee, but 18 not conclusive — 
Tennison v. Quinn, 282 SW. 20, 170 
Ark 1194, 


60. Behr v. Baker, 
2655 Mich. 607. 


61. Cook v. Stilaon, 3 Barb.(N.Y.) 
837. 


@@ Baruch v. Giblin, (Fla.) 164 So 
831. 


63 Terrell v Brandt, 142 SEH. 460, 
37 Ga.App. 760. 


238 N.W. 478, 


7 C.J.8. 


After the issues between an attorney and his 
client have been properly framed, the selection of 
a tribunal depends largely on the nature of the case 
and the wishes of the parties concerned, and the 
determination of the issues may be left to a jury® 
or to the court,65 or the matter may be referred 
to an auditor or referee to decide,® and such court 
or tribunal may exercise its own judgment in fix- 
ing the amount of the attorney’s fees or compensa- 
tion (supra § 191). The parties, however, may not 
be required to submit to the determination of com- 
muttees, or other bodies extrajudicial in character, 
the amount that shall be allowed as attorney’s 
fees.6? Whether an attorney’s cause of action 
against his client for compensation may be engraft- 
ed on the client’s cause of action against another 
is a question of jurisdiction which may be passed 
on by a succeeding judge, notwithstanding a prior 
judge passed thereon 6 


b. Questions of Law and Fact 
(1) In general 


ATTORNEY AND CLIENT 


(2) Value of services and amount of 
compensation 


(1) In General 


Disputed questions of fact relative to an attorney’s 
compensation, on which the evidence Is conflicting or of 
a doubtful nature, are to be determined by the Jury; 
but a question of law or a question of fact, on which 
the evidence is clear and undisputed, Ie for the court 
alone to determine. 

Where the evidence on material issues of fact 
in respect of an attorney’s claim to compensation 
is of sufficient weight and sufficiency to be sub- 
mitted to the jury,®® and is conflicting, or, if un- 
disputed, is such that reasonable minds might reach 
different conclusions therefrom, it 1s the province 
of the jury to decide such issues, and they should 
be submitted to the jury.79 In accordance with this 
rule, where the evidence is conflicting or of a 
doubtful nature, it is usually a question of fact for 
the jury to decide as to the existence of the relation 
of attorney and client, and whether the contract 
of employment was made by, or with the authority 


@ Ga—Smith v. Goode, 29 Ga 185 
Or—Bowles v Doble, 5 P. 918, il 
Or. 474. 


65. In re Kaufman, 118 NYS 6525 
—§ CJ p 764 note 80 


ee. In re Cutting’s Estate, 169 N 
YS 205—6 CJ p 764 note 81. 


Bumerous items and details 

Where the attorney claims that 
the reasonable value of the services 
rendered an executor 1s three times 
that conceded by the executor, the 
matter may be referred to a referee 
to pass on the numerous items and 
detaila—In re Cutting’s Estate, 169 
NYS 206 


67. McMullen v Reynolds, 70 NE 
1041, 209 TllApp 604, reversing 
105 IllApp. 886 


68. Universal O11 Products Co v 
Standard Oil Co of Indiana, (DC 
Mo) 6 FSupp 87, affirmed (CC 
A) German v. Universal O1l Prod- 
ucts Co, 77 F.(2da) 70 


63. Or—Shepherd v Inman-Poulsen 
Lumber Co, 168 P. 601, 86 Or. 
652 

Wash —McDermont v. Bateman, 203 
P 66, 118 Wash. 230. 


Hividence held sufficient to be sub- 
mitted to jury 
(1) On issue of impled contract 
-—-Moore & Farrar v. Wyatt, (Mo 
App) 8 SW (2d) 1020. 


(2) On issue of reasonable value 
of services —Tidd v. Stull, 259 N W. 
869, 128 Neb 5606 


(3) On issue whether services 
were completed —City of South Nor- 
folk v. Wolcott, 125 8 HL 687, 140 Va 
61L. 


(4) On question of negligence of 
attorney —Parker-Smith v Prince 
Mfg Co, 158 NYS. 846, 172 App 
Div 302 


Hividence held insufficient to be 
submitted to jury.—Orwig v Chica- 
go, RI &P Ry. Co, 250 NW 148, 
217 Iowa 621, 90 ALR 268—Clarke 
& Simmons v Rule, 199 NW. 89, 158 
Minn 406 


706. Ga—Willingham, Wright & 
Covington v Glover, 111 S.B 206, 
28 Ga App 394 

Tlll—Baker v Ayers, 223 Ill App. 
460—Hanecy v. Read, 207 Ill App 
197—Shope v. Laughlin, i191 Ml 
App 38 

Towa —Graeser v Jones, 261 NW 
489, 220 Iowa 354 

Kan—Dana v Kansas Natural Gas 
Co, 190 P. 610, 107 Kan 98 

Ky—Snyder v Howard’s Adm’x, 65 
SW (2d) 477, 251 Ky. 592 

Mich—McCulloch v Von Zellen, 187 
NW 360, 218 Mich 3278 

Neb —Gillis v. Paddock’s Estate, 109 
NW 734, 77 Neb 504 

N J.—Sylvester v. Eoebler, 
811, 12 NJ Mise 184 

N C—Southern Nat Bank v O’Brien, 
95 SE 646, 175 NC 3838 

Okl.—Opperud vy. Twedell, 61 P.(2d) 
799 

Or—Schmals v. Arnwine, 246 P 718, 
118 Or 800—Telser v. Barlow, 192 
P 394, 97 Or 410—Dolph v. Speck- 
art, 186 P 32, 94 Or. 550 

Pa—Hanley v. Waxman, 80 Pa Su- 
per. 274 

Tex —Cooley v Bue, (CivApp) 284 
SW. 703, reversed on other 
grounds (ComApp) 291 SW. 876 
—Peerless Fire Ins. Co. v. Bar- 
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cus, (Civ App ) 227 SW. 868—Lay- 
bourne v Bray & Shiffett, (Civ 
App) 190 SW 1159 

Wash—Smith v. Saulsberry, 288 P 
927, 157 Wash 270 


Particular questions held for jury 

(1) Whether a settlement secured 
by co-counsel was in satisfaction of 
& judgment previously secured by 
attorneys on a contingent fee basis 
—Shultzs v. Jones, 8 SW (2d) 248, 
228 Mo.App. 142 


(2) Whether the services were 
rendered for defendants or for a cor- 
poration in which defendants were 
interested —-Lewin v Moody, 228 N 
YS #281, 181 Misc 883. 


(3) Whether under similar cir- 
cumstances an attorney of reason- 
able professional capacity would 
have done as plaintiff did—Slade v 
Harris, 186 A. 5670, 105 Conn 486. 


As action for recovery of money 

A suit for an attorney's fee of a 
specified amount is an action for the 
recovery of money, within the mean- 
ing of a statutory provision that is- 
sues of fact arising 1n such an ac- 
tion shall be tried by a jury, unless 
@ jury trial is waived or a refer- 
ence is ordered —Wolfe v. Campbell, 
230 P. 606, 107 ORL 112. 


man action by a olient against 
his attorney to recover an alleged 
excessive fee retained by the attor- 
ney, where plaintif® teasatfies to a 
specific contract, and defendant de- 
mies its existence and claims com- 
pensation on a quantum meruit, the 
case may properly be submitted to 
the jury —Ghetzen v Campbell, 22» 
N.W. 388, 247 Mich. 560. 
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of, defendant,71 and, if so, whether the latter 
agreed to pay,’2 or is lable, for the services ren- 
dered ;7® whether, in an action on a quantum mer- 
uit, there was an express contract;74 and as to 
whether the relationship of attorney and client ex- 
isted at the time the contract of employment was 
entered into,75 and, 1f so, whether the contract was 
fair, and free from fraud or undue influence 76 


It is, also, usually a question of fact for the jury, 


Vl. Cal—Pierce v. Ruilovich, 29 P. 
(2a) 228, 186 Cal App 611 

Iowa —Riniker v. McHugh, 183 NW 
465 

Kan —Austin v. Prudential Trust 
Co, 212 P 77, 1123 Kan 6465 

Ky —Moore v_ Stanfill, 381 SW (2d) 
610, 235 Ky 872 

Mo~—BEecker v National Refining 
Co, (App) 50 SW (2d) 670 

Neb.—-Gillis v Paddock’s Hatate, 109 
NW 734, 77 Neb 504 

N ¥ —Pendleton v Johnston, 59 N Y 
Super $331, affirmed 81 NE 626, 
183 NY. 678. 

N C—Francis v. Mortgage Sec Cor- 
poration of America, 153 SB. 317, 
198 NC 1784. 

Okl—Opperud v Twedell, 51 P.(2d) 
799 

6 CJ p 764 note 88 

Questions held for jury 
(1) Whether attorney was employ- 

ed jointly by a corporation and its 

president and chief stockholder — 

Unger v Noxon Chemical Products 

Co, 165 A 781, 11 NJ Mise. 323 


(2) Whether an attorney suing his 
chent for his fee had an independent 
contract with the client, and the na- 
ture of a contract between the at- 
torney and another attorney 1epre- 
genung the client—Baruch v. Gib- 
lin, (Fla) 164 So 831 


(8) Whether defendant requested 
attorney's services—Pettine v. Ar- 
ter, (RI) 136 A 8 


(4) Whether an oral contract was 
entered into by an attorney and 
property owner for the attorney’s 
services 1n procuring an mcrease in 
the condemnation award —Greeser v 
Jones, 251 N.W. 162, 217 Iowa 499. 


(5) Whether the secretary and of- 
ficers of a corporation which was 
sued for the attorney's fees had au- 
thority to employ the attorney to 
represent the corporation —Becker v 
National Refining Co, 50 S W.(2d) 
670 
7 Treadwell v Nickel, 228 P, 25, 

194 Cal. 2483—6 CJ p 764 note 84 
Trustee as defendant 

In an attorney’s suit for fees for 
the administration of an estate, 
whether defendant a trustes and 
beneficiary of testator’s property, ex- 
pressly agreed to pay the reasonable 
value of plaintiff's services, 18 a 
question of fact for the jury.— 


ATTORNEY AND CLIENT 


tion.82 


Treadwell v. Nickel, 228 P. 25, 194 
Cal. 2438. 

Whether an employer bad agreed 
to pay the attorney for services ren- 
dered an employee, if the employee 
should work for the employer, 18 a 
question for the jury—Walker v 
Whitten, (Mo App) 88 SW (2d) 480 


73% Ala~—Tyson & Arrington v 
Thompson, 70 So 649, 195 Ala 
230 

N.Y —Lewm vy. Moody, 
281, 181 Misc 838 

RI—Pettine v Arter, 186 A. 8. 

= 0. T. GC loan 
Iaability of clients to an attorney 
for the attorney’s fees for allegedly 
representing them 1n refinancing 1n- 
debtedness, including the securing 
of a Home Owner’s Loan Corpora- 

tion loan, was for jury —Werdell v 

Reczek, (IllApp) 3 NE (2d) 159 
Whether defendant is liable for 

services of attorney employed by 

principal attorney.—Ryan v. Bullion, 

161 NW. 167, 100 Neb 705 

74 Stuart v. Preston, 38 P (2d) 155, 
2 Cal App (2d) 810, rehearing de- 
mied 89 P (2d) 441. 


75& Bonelli v Conrad, 87 P.(2d) 187, 
1 Cal App (2d) 660. 


76. Laybourne v Bray & Shiffett, 
(Tex Civ App.) 190 SW 1169. 


Fraud in obtaining expenses 

Where there 1s no evidence that 
the attorney acted otherwise than in 
good faith and in the exercise of her 
best judgment as to the interests of 
her clients in representing that it 
was necessary for her to attend a 
trial in a distant state, and, al- 
though she visited relatzves en route, 
she did go at her own expense, the 
question of fraud in obtaining ex- 
penses of such trip from the clients 
should not have been submitted to 
jury——Leibold v. Grosenbaugh, 218 
P 258, 126 Wash 602. 

Whether contract was nnconscion- 
able-—In re Weber, 170 NYS 2093, 
102 Mise 685—Board of Education 
of Oklahoma City v. Thurman, 347 
P 996, 121 OkL 108 
77. King v Mann, 286 S'W. 100, 315 

Mo 318, affrmimg 235 SW. 506, 

208 MoApp 642—§ CJ. p 764 note 

86. 

7& Cal—Pierce y. Ruilovich, 29 P, 

(2d) 228, 186 CalApp 611 
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under the evidence, as to what were the terms of 
the contract ;77 
claimed were covered by the contract and ren- 
dered;78 whether, at the time in question, the at- 
torney was acting individually or as a member of 
a firm;78 whether he had committed a material 
breach of the contract of employment ,®9 and as 
to the fact of payment of the fee or compensa- 


whether the specific services 


Iowa—Graeser v. Jones, 261 NW. 
439, 220 Iowa 354—Wilson v Man- 
ville, 188 NW 932, 194 Iowa 26 

Mo—King v Mann, 286 SW 100, 
815 Mo 3818, affirming 235 S W. 
506, 208 MoApp 642—King v. 
Mann, (App) 207 SW. 8386 

S C—Graydon v. Stokes, 24 SC. 488 

Tex—Jones v. Baldwin, (Civ App ) 
10 SW.(2d) 388, affirmed (Com. 
App) 28 SW (2d) 308 


Whether attorney fully performed 
his contract with his client.—King v. 
Mann, (Mo App) 207 SW 836. 


Whether services were covered by 
express contract.—Blackwell v, Fin-~ 
lay, 187 NYS 880, 196 App Div. 436, 
modified on other grounds 1385 NBD 
600, 288 NY 3861 


79. Shirts v. Rooker, 52 N.E 629, 21 
Ind.App 420 


80. Beaumont v J H Hamien & 
Son, 81 S'W (2d) 24, 190 Ark 630 


Disobeying instructions 

In @ suit to recover attorney’s fees 
under an express contract, the ques- 
tuon whether plaintiffs disobeyed in- 
structions of defendant client 1s 
properly submitted to the jury, 
where there 1s ample evidence to 
sustain a finding that plaintiffs did 
not——Maynard vy Reynolds, (Mo) 
2651 B 784, 164 CCA 18, cortioram 
denied 39 SCt. 19, 248 US 578, 68 
LEd 429 


mm an action to recover fees from 
the adverse party who made a set- 
tlement with the client, where the 
evidence tends to show that the at- 
torney failed or refused to pay the 
Material witnesses their attendance 
fees or mileage while attending the 
client’s case in a federal court, and 
for such reason the witnesses would 
not voluntanly attend the trial m 
the state court, the question wheth- 
er the attorney had abandoned the 
cllent’s case or had committed a ma- 
terial breach of contract of employ- 
ment 1s for the jury —Beaumont v. 
J H Hamien & Son, 81 SW (2d) 24, 
190 Ark 680. 


Sl. Dockery v Johnston, (Tex Civ. 
App) 299 SW 506. 


Whether payment was made in 
full—Grass v. Rindge Co, 268 P. 
678, 84 CalApp. 750—Greenwood v. 
Senter, (TexCivApp) 44 S.W.(2d) 
504, affirmed in part and reversed on 


7 C.J.8. 


Termination of employment. Where the facts 
are disputed and the evidence is conflicting or of 
a doubtful character, it 1s a question for the jury 
as to whether the attorney was justified in aban- 
doning his employment or withdrawing from the 
case,®2 whether there was a mutual rescission of 
the contract,88 or whether the attorney had been 
discharged.84 


Questions of law. Where the evidence on the 
issues of fact is legally insufficient, or is undis- 
puted and clear and free from doubt, such issues 
should not be submitted to the jury, but should be 
determined by the court alone ,®5 and this rule ap- 
plies as to the legal effect of the contract of em- 
ployment®® and the question of negligence or want 
of skill.87 


A promise or offer to pay the attorney extra com- 
pensation for services which he is already bound 
to perform constitutes no actionable obligation on 
the part of the client, and it is error to submit it 
to the jury as an item of the attorney’s claim.88 


other grounds in part (Com App) 61,to defendant—Webster v. Rhodes, 
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(2) Value of Services and Amount of Com- 
pensation 
Questions relative to the value of services rendered 
by the attorney and the amount of compensation due 
him are usually questions of fact for the Jury, where 
the evidence thereon !s conflicting or doubtful. 

Where the facts are disputed and the evidence 1s 
conflicting or of a doubtful character, it is a ques- 
tion for the jury as to whether the amount of the 
attorney’s fee has been fixed by agreement or 
whether he is entitled to a reasonable fee ;89 as 
to what the nature and amount of his fee is;? 
whether the fee charged or agreed on is reason- 
able;9! and as to the amount of the fee, if any, 
which plaintiff should recover;92 and where the 
contract leaves the amount of the compensation 
to be fixed by defendant, there is an mmplied agree- 
ment that 1n case of a difference of opinion in 
regard to the proper amount it should be submitted 
to a jury.28 The reasonable value of the services 
rendered by the attorney, when in issue, is usually 
a question of fact for the jury to determine where 
the facts are disputed,®°4 and it has been held that, 


the jury are not bound by such tes- 


SW (2d) 8132. 

6a. Ky.~—Baxter v. Hubbard, 47 8 
W (2d) 748, 242 Ky. 751. 

Mo—King v Mann, 386 S.W. 100, 
815 Mo. 318, affirming 235 SW 
506, 208 MoApp 642 

6CJ p 764 note 38 


83. Nunn v Veale, (TexCiv App ) 
150 SW. 604 


As shown by oonduct 

‘Whether, m a suit by a corpora- 
tion’s general counsel for fees for 
administering the estate of a stock- 
holder, plaintiff's whole conduct in 
conducting the corporation’s affairs 
showed an abandonment and rescis- 
sion by both parties of his employ- 
ment contract which required the 
rendition of services to stockholders, 
leaving counsel free to contract for 
the administration of a stockholder’s 
estate for extra compensations, 18 a 
question for the jury —Treadwell v. 
Nickel, 228 P. 25, 194 Cal. 343 


& Tuppela v. Mathison, 
Alaska) 291 F.. 728. 


9% Colo—Webster v. Rhodes, 112 
P. 824, 49 Colo 208 

Ga—Willngbam, Wright & Coving- 
ton v. Glover, 111 8H. 206, 28 Ga 
App 394. 

Tex—Boyd v. Guinn, (Civ App) 44 
S.W.(2d) 1112. 


issue on counterclaim 

Where defendant files a counter- 
claim for plaintiff's failure to per- 
form his duty in unrelated matters, 
the issue on the counterclaim is 
properly taken from the jury, where 
no showing 18 made of any damage 


(C.C.A. 


112 P 824, 49 Colo. 208 


86 Brown v Quinton, 122 P 116, 
86 Kan. 658, AnnCas1918C 392 


87. Gabbert v Evans, 166 SW. 635, 
184 MoApp 283 


38. FL Stitt & Co. v. Powell, 114 
So 375, 94 Fla 5650. 


89. Cal—Nave v Taugher, 198 P 
508, 49 Cal App. 308 

Mich—Behr v Baker, 288 NW. 473, 
255 Mich 607 

Mo—Schaper v. Sayman, (App) 61 
SW (2d) 879—Leahy v. Lemp, 
(App) 214 SW 228. 


90. Kan —Reed v. Root, 204 P 627, 
110 Kan 614 

Ky —Baxter v. Hubbard, 47 SW 
(24) 748, 242 Ky. 761. 


Question held for jury 
Whether the attorney agreed to 
take nothing for his services, unless 
successful, and to accept a fee fixed 
by the client, 1f successful —Baxter 
v Hubbard, 47 S W.(2d) 748, 242 Ky 
761. 
91. Ark—Sain v. Bogle, 182 
515, 132 Ark 14 
Neb—Guillis v Paddock’s Estate, 109 
NW 734, 77 Neb 504 
Okl1—Wolfe v Campbell, 280 P. 506, 
107 Ok! 112 
Vt—Platt v Shields, 119 A. 520, 96 
Vt 267. 
Bxoessiveness of fee held for jury. 
—Smith vy. Saulsberry, 288 P. 927, 
157 Wash 270. 


Where the only testimony is opin- 
jon, the question of a reasonable at- 
torney’s fee is for the jury, since 
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tumony —Officer v. Cummings, 272 P 
278, 127 Or 320. 


92. Kan—Humphreys vy Commerce 
Trust Co, 1 P (2d) 263, 188 Kan 
498. 

Ky —Roederer v. Schmitt, 80 SW 
(2a) 35, 2568 Ky. 398 

Neb —Gillis v, Paddock’s Hstate, 109 
NW 1784, 77 Neb. 504 


938. Nave v Taugher, 198 P 508, 49 
Cal App 3808. 


Compensation of sassocolute attorney 

Where defendant, an attorney, en- 
gaged another attorney to render le- 
gal services under an agreement that 
he should fix the value of such serv- 
ices, the fact that the attorney em- 
ployed, 1n a letter to defendant, stat- 
ed that he did not question defend- 
ant’s good faith im fixing the value 
of the services is not conclusive in 
an action for their reasonable value, 
so as to restrict the recovery to the 
amount fixed, and the matter should 
be submitted to the jury—wNave v. 
Taugher, 198 P 608, 49 Cal App 3208. 


94 Iowa—wWilson v. Manville, 188 
NW 9382, 194 Iowa 26. 

Ky—Rudd v. Welsinger, 5 Ky Op. 
567. 

Mo.—EKing v. Mann, 286 SW _ 100, 
315 Mo 3:18, affirming 235 S8.W. 
506, 208 Mo App 642 

N.Y.—Weaver v. Scripture, 211 N.Y. 
598, 126 Mosc. 741, affirmed 211 
N.Y.S. 940, 214 App.Div 8632. 

N C.—Forester v. Betts, 103 8.H. 209, 
179 N.C 681. 

OklL—Maxwell v. Yancy, 28 P.(2d) 
989, 167 OkL 158 

Tex.—Dockery Vv, 


Johnston, (Civ. 
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even where the rendition of the services is undis- 
puted and plaintiffs testimony on the question of 
value is to be regarded as true, the value of the 
services is a question of fact for the jury.%5 

The reasonable value of legal services, however, 
has been held to be a question for the court to de- 
termine, where 1t has full information of what the 
‘services consisted,96 as where the services have 
deen performed in its presence.9? Ina suit to fore- 
tlose a mortgage securing a note given for an at- 
torney’s fee, where plaintiff failed to rebut the 
presumption arising from the execution of the note 
and mortgage, while the relation of attorney and 
client existed between the parties, that the note 
was executed under undue influence, the contract 
evidenced by the note was voidable at the instance 
of defendants, and the court had power to find 
what was a reasonable fee.98 

The construction of stipulations and orders in 
another action concerning amount due the attorney 
1s a question for the court.99 

Effect of claiming licn. Where issue is joined 
as to what is a reasonable fee, such issue 1s for 
the jury, notwithstanding plaintiff may pray that 
an equitable lien be decreed against defendant’s 


property. 
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c. Demurrer to Evidence, Dismissal, or Direc- 
tion of Verdict 


As In the trial of other civil cases, where ft fs Jus- 
tifled by the evidence, the court may grant a demurrer 
to the evidence or a dismissal or nonsuit, or it may di- 
rect a verdict for one of the parties. 


Where the facts established by the evidence, in 
an attorney’s action for compensation, are those 
alleged in the petition and prove a cause of action 
against defendant, a demurrer to the evidence will 
be overruled.2 On the other hand, where the at- 
torney intervenes in an action, in which evidence 
regarding fraud on his part in fixing his fee does 
not substantiate the claim of such fraud, his de- 
murrer to the evidence will be sustained.’ 


Dismissal or nonsuit. In some states a dismissal 
or nonsuit may be granted for lack of evidence to 
sustain the attorney’s complaint;# but where the 
defense applies only to a part of plaintiffs claim, 
the court cannot nonsuit or direct a verdict for 
defendant as to the entire claim.5 


Direction of verdict. Where questions of fact 
are presented by the evidence which requires the 
case to be submitted to the jury, it is proper to 
deny, and error to direct, a verdict for plaintiffé 


App) 299 SW. 606—Merchants’ 
Ice Co v. Scott & Dodson, (Civ 
App) 186 SW 418, error refused 
Wash —Wick v Baldwin, 375 P. 646, 
151 Wash. 259 
é€ CJ p 764 note 87. 


More experienced witnesses 

The fact that the testimony of de- 
fendant’s witnesses, as to the value 
of the attorney’s services sued for, 
eame from more experienced wit- 
nesses made a conflict in the testi- 
mony for the jury~—Klass v Iowa 
Mut Liability Ins. Co, 280 NW. 314, 
210 Iowa 78 


meansonable value of opmicn ob- 
tained from the attorney held for 
the jury —Tasker v. Cochrane, 271 P. 
503, 94 Cal App 361. 


Weight of defendant's attorney's 
testimony regarding the value of 
Pplaintiff’s legal services, where de- 
fendant’s attorney had been associ- 
ated with plaintiff in some of the 
actions wherein the services were 
rendered for which suit 1s brought, 
is held a question for the jury — 
Crary v. Coffin, 268 P. 881, 148 Wash. 
287. 


88. BHBventt v. Mitchell, 202 N.YS 
260—6 CJ p 764 note 41. 


Where defendant offers no evidence 

Where, in an action to recover at- 
torney’s fees, plaintiff introduced ev- 
idence of his professional services 
rendered and the reasonable value 


thereof, although defendant offered 
no evidence tending to disprove that 
the specific services were rendered 
as claimed by plaintiff, or that the 
amounts sought to be recovered were 
the reasonable value thereof, these 
were, nevertheless, jury questions — 
Wilson v. Manville, 188 NW. 933, 
194 Iowa 26 


96. In re Associated Towel & Linen 
Supply Co, (DCCal) 7 FSupp 
699 


97. Rabasse’s Succ., 26 So 326, 61 
LaAnn 690 


$8 Magee v. Brenneman, 206 P. 37, 
188 Cal 662 


$9. Dolph v. Speckart, 186 P 82, 94 
Or. 550 


1 Wolfe v. Campbell, 230 P. 6506, 
107 OK] 112 


Hotice of lien as admission of value 

In an action by an attorney to 
recover @ reazonable fee for services 
rendered in conducting an action, 
the fact that plaintiff filed a notice 
claiming @& lien in such action is not 
@ conclusive admission on his part 
that the value of his services did 
not exceed the sum claimed in such 
notice, but the question of the 
weight to be given to such notice as 
an admission is one for the exclu- 
sive determination of the jury under 
all the evidence in the case—G1l- 
more v McBride, (Alaska) 156 3. 
464, 84 CCA. 274 
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2. Long v. Kansas City, M & O. 
R Co, 164 P. 176, 100 Kan. 361 

a Jander v. McNell, 48 P.(2d) 
1022, 169 Oki 483. 


4 Cal—Knight v Carlin, 
712, 101 CalApp 458 

N Y—McAvoy v. Schramme, 264 N 
YS 181, 288 App Div 225, affirm- 
ed 189 NB 691, 268 NY. 648. 


Unauthorized contract 

A complaint in an action for com- 
pensation for legal services rendered 
under a contract with a stockholder 
may properly be dismissed as to a 
corporation, in the absence of evi- 
dence that 1t was the stockholder’s 
undisclosed principal or that it 
adopted or ratified the contract — 
McAvoy v. Schramme, 264 NYS 
181, 288 App Div. 225, affirmed 189 N 
EH 691, 263 N.Y. 648. 


& Ziegener v. Daeche, 108 A. 82, 91 
NJ Law 634 


@ Haden v. Troy, 46 So. 758, 1655 
Ala. 270—6 CJ. p 765 note 56 


zt is error to give a general charge 
for plammtif 

(1) Where the evidence 1s confiict- 
ing as to the nature of the employ- 
ment, and as to whether plaintiff 
had abandoned the case—Haden v. 
Troy, 46 So. 7658, 1656 Ala. 270. 

(2) In an action by a firm of at- 
torneys to recover a fee, the evi- 
dence did not justify the submission 
of an instruction asking for a di- 


381 P. 


7 C.J.8. 


or defendant,’ as the case may be. 


A verdict may be directed for the attorney, 
where the evidence 1s clear and conclusive, or 1s 
uncontradicted, that he performed the services un- 
der his contract and is entitled to his compensa- 
tion; and where the evidence shows plaintiff en- 
titled to some compensation, not merely nominal, it 
is error to refuse a general affirmative charge, with 
hypothesis, not specifying any amount of plaintiff’s 
recovery.2 The mere fact, however, that there 1s 
no evidence offered in opposition to plaintiff’s tes- 
timony as to the value of his services 1s not con- 
clusive and does not justify the direction of a ver- 
dict for him1° On the other hand 1f the evidence 
clearly shows that a finding for plaintiff is not war- 
ranted, and that, 1f the jury should make such a 
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an instruction for defendant, or not to render a 
verdict finding for plaintiff, is proper.14 


d. Instructions 


The instructions as to the attorney’s right to, and 
the amount of, his compensation should, without In- 
vading the province of the jury, clearly, fully, and ac- 
curately state the law applicable to the issues and the 
evidence. 

On the question of an attorney’s right to, and the 
amount of, his compensation, the court may, and 
should, give instructions covering the different con- 
tentions or theories of the parties.12 These in- 
structions are governed as to their form, requi- 
sites, and sufficiency by the general rules applicable 
in other civil actions;18 and should protect attor- 
neys who act to the best of their knowledge and 


finding, defendant would be entitled to a new trial, 


rected’ verdict, based on the clam 
that defendant hired one member of 
the firm as an individual and not the 
firm, of which he was a partner — 
Scott v. Moon, 180 SE 241, 148 Va 
425 


7 US—Tuppela v Mathison, (CC 

A Alaska) 291 F 728 

Or—-Snow v JGeard, 162 P 268, 82 
Or 618 

Tex —Merchants’ Ica Co v Scott & 
Dodson, (CivApp) 186 SW 418, 
error refused 


Denial of motion jastified 

Where an attorney’s action for a 
fee was defended on the ground of 
the attorney’s musconduct or bad 
faith, and the evidence relative 
thereto was uncontradicted, but did 
not show conduct which, as a maiter 
of law, would preclude recovery, de- 
ning motion tor a directed verdict 
against plaintiff, based solely on 
buch alleged misconduct, was not er- 
ror—Taft v Davidson, (Okl) 45 P 
(2d) 738 


Where dispute as to withdrawal or 
discharge 

In an action for legal services ren- 
dered in prusecution of a damage 
suit, it is errur to instruct a verdict 
for defondant, where plaintiff witbh- 
drew from the damage suit after 
he had completed its preparation, 
but before ithe trial, there being a 
dispute as to whether plaintiff was 
discharged from further represent- 
ing defendant in the suit, or wheth- 
er he withdrew voluntarily, in which 
event, under the contract, he would 
not be entitled to recover for the 
services previously rendered —Ivins 
v Elbinger Shoe Mfg Co., 14 Ohio 
App 289 


@ Ga—cCopeland v Hubanks, 165 § 
E 3, 175 Ga 198 

Iowa.—Hunt, Hill & Betts v Moore, 
239 NW. 113, 218 Iowa 1323. 


9. Riddle v. Street, 117 So 658, 218 
Ala 97 


106, Steele v. Hammond, 121 N.Y.S 
589, 136 App Div 667—McDonald 
v. De Vito, 108 NYS 608, 118 
App Div 566 


ll. Senter vy Western Union Tele- 
graph Co, (CCATex) 16 F.(2d) 
120 


For defendants who had paid 

Where, plaintiffs’ testimony show- 
ed that two defendants had paid 
their share of the fee, a verdict was 
properly directed for such defend- 
ants—Kappler v Storm, 153 P 1142, 
54 Okl 498 


12. Colo—Hnyart v. Orr, 238 P 29, 
78 Colo 6 

Til—Mecartney v. Wallace, 214 DL 
App 618 

Or—Duniway v. Hadley, 178 P. 942, 
91 Or 343 

6CJ p 765 note 52. 


mm an action by one attorney 
against another to recover for serv- 
1ces performed at the latter’s re- 
quest, an instruction, setting up de- 
fendant’s theory that, 1f there was 
an express contract as to what serv- 
ices plaintiff was to perform and 
what his compensation was to be, 
then the evidence as to the usual, 
reasonable, and customary value of 
the same should be disregarded, 
should be given, where there 1s some 
evidence tending to support the con- 
tention —Mecartney v. Wallace, 214 
TllApp 618. 


Inoonsistent theories 

In an action by one attorney 
against another to recover for serv- 
ices performed at the latter’s re- 
quest, an instruction for plaintiff is 
erroneous which, after properly pre- 
senting the theory of plaintiff's right 
to recover for his services on the 
happening of stated contingencies, 
improperly presents also the theory 
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skill, even though they are mustaken.14 


They 


of his right to a reasonable fee 
without any contingency—a theory 
not only inconsistent with the evi- 
dence of both parties, but with that 
on which plaintiff finally submitted 
his case—Mecartney v. Wallace, 314 
Till App. 618 


Instrnotions on the relation of attor- 
ney and olient should be given when 
requested —Hnyart v. Orr, 238 P. 29, 
718 Colo 6 


adability for reasonable value of 
services 

In an attorney’s action for the rea- 
sonable value of services perform- 
ed, tried on the theory that the cli- 
ent was indebted therefor, instead 
of on a written contract entered into 
between the parties specifying com- 
pensation, where there is evidence 
tending to show that such contract 
had been abandoned and a new con- 
tract entered into, the court does not 
err in submitting the case on the 
theory that the client is liable for 
the reasonable value of the services. 
—Dey v. Hill, 181 P. 462, 20 Ariz. 
468 


Borvices outside employment 

Where the court instructs that the 
jury should find for plaintif a sum 
to compensate him reasonably for 
services performed under his em- 
ployment, the jury should also have 
been told, for any services outside 
of those his employment required 
him to render, he could not recover 
-—Adams Hixpress Co v. James, 175 
SW 1012, 164 Ky 484. 


13 Cal—Stuart v Preston, 38 P. 
(2d) 155, 2 Cal.App.(2d) 310, re- 
hearing denied 39 P (2d) 441 

Kan —Couriright v. Cavert, 262 P. 
587, 125 Kan 66 

Wyo—Cadle v Black, 154 P. 997, 24 
Wyo. 43. 

6CJ p 764 note 45 


14. Lindsay v. Carpenter, 58 NW, 
900, 80 Iowa 629. 
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should give a full and accurate statement of the 
law applicable and confined to the facts put in 
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issue by the pleadings and supported by the evi- 


18 US—Tuppela v. Mathison, (C 
CA Alaska) 291 F 728. 

Cal—Stuart v Preston, 88 P (2d) 
155, 2 CalApp (2d) 316, rehearing 
demed 89 P (2d) 441—Grass v. 
Rindge Co, 258 P. 678, 84 Cal App 
750 

TiL—O’Hair v. Watson, 202 Ill App. 
439——-Peirce v. Sholtey, 190 Ill App. 
841 

Iowa —Klass v. Iowa Mut Laabuility 
Ins. Co, 2830 NW. 214, 210 Iowa 
78. 

Kean—EHrhardt v City of Rosedale, 
201 P 1108, 109 Kan 688. 

Md—Whinslow v. Atz, 177 A. 272, 168 
Md 3230 

Mo—Schaper v. Sayman, (App) 61 
SW (2d) 879—Tibbe v. Sayman, 
(App) 61 SW (2d) 376. 

Or.—Snow v. Beard, 162 P. 258, 82 
Or. 618 

RI—Brown v. Campbell, 155 A 403 

Va—Culbert v Hutton & Hutton, 
128 SH 367, 188 Va. 677—Camp- 
bell County v. Howard, 112 SE 
876, 188 Va. 19 

Wyo —Cadle v. Black, 164 P 997, 24 
Wyo 48 

6 CT. p 764 notes 45, 46. 


instructions held proper or not erro. 
neous as to 
(1) Acts operating as discharge of 
attorney —Tuppela v. Mathison, (C 
CA Alaska) 291 F 728. 


(2) Attorney’s duties toward his 
ehent and his lability for failure to 
exercise reasonable care—Slade Vv. 
Harris, 135 A 570, 105 Conn 486 


(3) Burden of proof—Grass v 
Rindge Co, 268 P. 673, 84 Cal App 
750 


(4) Final termination of case— 
Dale v. Board of Hducation of City 
of Guthrie, 162 P. 116, 51 OkL 692. 


(5) Great weight being given to 
bill rendered by attorney as evidence 
of value of services.—Gunning v 
Rosen, 189 A. 790, 49 RI. 59. 


(6) Increased care and responsi- 
bilty from amount involved being 
an element to be considered in fixing 
the reasonable value of attorney's 
gservices—Van Fleet v. O’Nell, 192 
P 384, 44 Nev. 216 


(7) Interpretation and effect of a 
letter—Mason & Hanger Co v. Bur- 
nam (CCAKy.) 36 E.(2d) 3380 


(8) Permitting jury to consider, 
in fixing attorney's fee, the nature 
and importance of the htigation, and 
whether the fee was to be absolute 
or contingent—F. L. Stitt & Co. v. 
Powell, 114 So. 375, 94 Fla. 650. 


(9) Presumption of fee being fair 
and reasonable.—Smith v. Saulsber- 
ry, 288 ©. 927, 157 Wash. 270. 


(10) Recovery on basis of reason- 
able value of services —Christopher 
v. Almond, 169 SE 899, 177 Ga 
211. 


rastructions held erroneous OF prop- 
erly refused as to 
(1) Amount of verdict —Albertson 
v. Clark, 185 P 256, 67 Colo. 477 


(2) Contracts between attorney 
and client relative to costs being 
presumptively void —-Tasker v. Coch- 
rane, 271 P 608, 94 CalApp 361. 


(3) Binding for the attorney, if 
husband employed the attorney to 
defend husband’s wife, where attor- 
ney alleged that the husband prom- 
ised to help pay the wife’s attorney's 
fees —Keser v. Jarvis, 25 8 W (2d) 
721, 288 Ky. 316 


(4) Proper measure of recovery — 
Campbell County v. Howard, 112 SE 
876, 188 Va 19. 

“Advice” as covered by “services” 

An instruction, in an attorney’s 
suit for services, reciting “services 
performed and advice given” is not 
erroneous in using the word “ad- 
vice,” because of its not being used 
in the petition, as the term “serv- 
ices” 18 broad enough to cover “ad- 
vice "—-Klass v. Iowa Mut Juabuility 
Ins. Co., 230 N.W. 814, 210 Iowa 78 


4s to payment 

(1) An instruction that defendant 
must show to the reasonable satis- 
faction of the jury that any pay- 
ments claimed as credits were made 
on the claim asserted in this case, 
and not for services in other mat- 
ters, 18 not erroneous where it 18 
shown that other services were ren- 
dered to defendant—Pollak v Win- 
ter, 72 So 886, 197 Ala 178 


(2) Testimony to the effect that 
defendant’s officer called on plaintiff 
attorney for a bill for his services, 
which, a bill bemg furnished, de- 
fendant paid, 1s sufficient to justify 
the instruction that, if there was a 
settlement and defendant paid all 
that was required of it, plaintiff is 
not entitled to recover for such pe- 
riod—Shepherd v Inman-Poulsen 
Lumber Co, 168 P. 601, 86 Or. 652. 


affect of settlement 

An instruction that the attorneys 
could not be deprived of their mghis 
to the stipulated fee by the clients’ 
settling the case 18 not error, where 
there 18 no allegation in the answer 
of damages from the refusal of 
plaintiffs to proceed with the lhtga- 
tion and thereby compelling settle- 
ment—Snow v. Beard, 162 P. 258, 82 
Or 618 


Permitting other than contract meas- 
ure of ‘tion 
Instructions telling the jury in ef- 
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dence in the case,15 and must not be confusing or 
misleading to the jury,1® place an undue burden of 


fect that, if services rendered a 
county by attorneys were rendered 
under a certain contract, they were 
entitled to such compensation as 
would be fair and just, in view of 
benefits received by the county, are 
erroneous, where the contract in 
question fixed the amount of com- 
pensation, as permitting a recovery 
measured otherwise than by the pro- 
visions of the contract —Campbell 
County v. Howard, 112 8H. 876, 138 
Va. 19. 


16. Ala—Cooke v. Himbry, 128 So. 
27, 219 Ala 628 

Cal —Tieadwell v. Nickel, 228 P. 25, 
194 Cal 248. 

Tli—Peirce v. Sholtey, 190 Ill App 
$41 

Ind —Union School Tp of St. Joseph 
County v Moon, 187 NH 882, 205 
Ind 614 

Mo—Holloway v. Bradshaw, (App ) 
823 SW. 968. 

N Y.—Freeman v Hartfield, 158 N Y. 
S 360, 172 AppDiv 164 

Or—Snow v. Beard, 162 P. 258, 82 
Or 618 

6CJ p 765 note 47. 


Instructions held misleading 

(1) An instruction that an attor- 
ney could not recover for services 
in securing the location of a high- 
way in case the parties contemplated 
the use of personal influence 18 muis- 
leading in that it assumes all per 
sonal solicitation to be improper, lg- 
mores evidence tending to show a 
proper presentation to the commus- 
sion and its engineers of the merits 
of the location desired, and would 
have deprived plaintif and defend- 
ant of an opportunity to influence 
the judgment of the commission, or 
its engineers, by proper and lawful 
means —Cooke v Hmbry, 123 So. 27, 
219 Ala 623. 


(2) Where, in an attorney’s action 
against an optionee for examining 
an abstract, there 18 evidence that 
plaintiff's services were to be paid 
for by the owner, an instruction that, 
if the services were rendered for de- 
fendant and accepted by him, plain- 
tiff 1s entitled to recover, 18 mislead- 
ing—Tyson & Arrington v Thomp- 
son, 70 So. 649, 1965 Ala 280. 


(3) Where the issue is as to what 
the terms of the contract are, not 
whether those terms are reasonable, 
an instruction that the law requires 
the utmost good faith on the part of 
an attorney to his client 1s inappli- 
cable to the issues, and likely to 
mislead and prejudice the jury — 
Hreeman v. Hartfield, 158 N.Y S. 850, 
172 App Div. 164 


(4) In an attorney’s action to re- 
cover for services rendered to de- 


7 O.Jd.5. 


proof on one of the parties,17 assume the existence 
of disputed facts,1® ignore or omit to charge on 
any matter of evidence or fact in issue,19 give spe- 
cial prominence to particular parts of the evi- 
dence,29 or exclude material parts thereof from 
the considcration of the jury,22 or take from them 
the determ:nation of essential questions of fact 22 


Where the action is on a written contract of 
service, the question as to what plaintiff was em- 
ployed to do should not be submitted, by instruc- 
tions, hypothetically to the jury.*8 


Financial standing of client. It has been held 
that an instruction that the measure of plaintiff's 
compensation depends on defendant’s financial 
standing and plaintiff's knowledge thereof, 1s erro- 
neous ;#4 but it has also been held that it is prop- 
er to instruct the jury that such financial standing 
is a matter to be considered.25 
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Cauttonory instruction. It is proper to caution 
the jury to refrain from entertaining any unjust 
hostility to lawyers which would prevent them from 
rendering a verdict according to the law and the 
evidence;26 but the trial judge goes beyond his 
province in referring disparagingly to plaintiff or to 
the value of his services.47 


e. Verdict and Findings 


General rules control the necessity for, and the form, 
requisites, and construction of, the verdict or findings. 
The general rules which apply to verdicts and 
findings 1n civil actions 1n general control the ver- 
dict and findings 1m an action or proceeding by an 
attorney for the recovery of compensation, such 
as with regard to the necessity for, and the requ1- 
sites and sufficiency of, a verdict or findings, on 
material issues raised by the pleading and evidence, 


fendant, a requested instruction that 
plaintiff would not be bound by any 
statements as to the charge of his 
services, made to a third par- 
ty aciing in the interest of the de- 
fendant, 1s musleading—Cadle _v. 
Black, 154 P. 997, 24 Wyo. 438. 


17. Cal—-Berry v. Maywood Mut 
Water Co No. 1, (App) 58 P (2d) 
1032. 

Iowa-—Hornish v. Overton, 221 N 
W 483, 206 Iowa 780 


Boquiring “unequivocal” proof 
Where defondant interposes the 
defense of a special contract, an in- 
struction that his proof of such con- 
tract must be clear and “unequivo- 
cal” is erroneous as placing an un- 
due burden on defendant—Berry v. 
Maywood Mut Water Co, No. I, 
(CalApp) 58 P (2d) 10332. 


Fallure of authority 

Where an action by attorneys for 
an insurance company, against at- 
torneys of another company for 
services in securing reduction of a 
claim against the latter company by 
settlement, was submitted on the er- 
roneous theory that liability depend- 
ed on defendant’s lack of authority 
to bind their principal, an instruc- 
tion that the burden was not on 
plaintiffs to prove failure of author- 
ity, but on defendants to disprove 
it, was error—Balley, Oot & Ryan v. 
Butcher, Tanner & Foster, 148 NH 
537, 240 NY $323, reversing Balley 
v Butcher, 205 N.Y.S. 910, 210 App 
Div, 812. 


18 Cal—Roche v. Baldwin, 65 P. 
459, 67 P. 903, 1865 Cal 622 

Ohio—Scheinesohn v Lemonek, 95 
NE 913, 84 Ohio St 424, Ann Cas. 
1912C 737 


19. Ala—Cooke v. EXmbry, 123 So 
27, 219 Ala. 623. 


Va—Campbell County v Howard, 
112 SE 876, 138 Va. 19. 
6 CJ p 765 note 49. 


Abandonment of contract 

An instruction that the burden is 
on the attorney to establish by a 
preponderance of the evidence his 
right to recover under an alleged 
oral contract to pay him a percent- 
age of the recovery, and that plain- 
tiff 18s entitled to recover, if the ju- 
ry find that the contract was enter- 
ed into between plaintif{ and defend- 
ant’s assignor, and that the terms of 
the contract were carried out by 
plaintiff, 1s correct and 1s not objec- 
uionable as failing to cover the ques- 
tion of abandonment of the contract 
by plaintiff, as it necessarily covers 
that proposition—Hornish v Over- 
ton, 221 NW 4838, 206 Iowa 780 


Letter accompanying statement 

In an action to recover for profes- 
sional services, it is error to instruct 
the jury that they may disregard 
plaintiffs’ act in sending defendant 
@ statemont of their charges, and 
that plaintiffs wcre not bound by 
such act, without including in such 
instruction any reforence to plain- 
tiffs’ letter accompanying the state- 
ment, as the effect of the account 
and the letter was a question of law 
for the court—Jeger v Julius Kess- 
ler & Co, 218 TllApp 89. 


20. Cal—Stuart v Preston, 39 P 
(24) 441, denying rehearing 38 P 
(2d) 155, 2 Cal App (2d) 310 

Tli—Jeger v Julius Kessler & Co, 
218 IlLApp 3:0 

6 CJ. p 766 note 50 


a1. Jeger v Jubus Kessler & Co., 
supra—6 CJ. p 765 note 51. 


22. Cal—Stuart v Preston, 38 P. 
(24) 155, 2 CalApp (2d) 310, re- 
hearing denied 39 P (2d) 441 

N Y—Freeman v. Hartfield, 158 N. 
YS 350, 172 App Div. 164. 
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Withdrawing issue 

(1) In a suit for fees for admuinis- 
termng an estate, an mstruction that 
plaintiff cannot recover for ordinary 
services to a trust estate, as distin- 
guished from the estate, and, 1f en- 
titled to recover at all, can only be 
allowed a specified amount, as pro- 
vided by statute, for handling the 
small estate, may properly be re- 
fused where the bulk of the estate 
passes under a deed of trust, since 
it withdraws the issue whether fees 
for both estates, on the basis regard- 
ed by the legislature as reasonable 
in ordinary probate matters, are rea- 
sonable —Treadwell v. Nickel, 228 P. 
25, 194 Cal 248 


(2) Where plaintiff testified that 
he refused to sign the memorandum 
of agreement because it omitted a 
provision for additional compensa-~ 
tion, while defendant testified that 
plaintiff wrote the memorandum 
himself, that defendant signed it and 
left it, and that it contained the 
whole agreement, a charge that, 
plaintiff having written the agree- 
ment and presented it to defendant 
for signature, 1t became a binding 
contract when defendant signed it, 
without further acceptance by plain- 
tiff, is erroneous, as taking from the 
jury the determination of a contest- 
ed issue—Freeman v Hartfield, 158 
NYS 850, 172 App Div. 164 


23. Hutchinson v. Dunham, 
App 107. 


mm. Winslow v. Atz, 177 A. 272, 168 
Md 230 


25. Walker v. Hill, 300 P. 260, 90 
Mont. 111 


26. Bhzzard v. Applegate, 77 Ind 
516 


27. Baldwin v. Clock, 35 N.W. 904, 
68 Mich. 201, 


41 Ill 
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to support a judgment,?® the submission of special 
issues,-2 and the construction and effect of the ver- 
dict or findings,“° 1t being a rule that the findings 
must be so construed as to support the judgment 
where such construction is reasonable.3! Special 
findings must be consistent with the general ver- 
dict.82 


Where several causes of action are united in the 
same petition, a verdict must be found and damages 
awarded on each count separately, and a general 
verdict will be arrested if the error 1s called to the 
attention of the trial court by appropriate motion 33 
Where, 1n an action by associated counsel for serv- 
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ices rendered, it appears that one of the counsel, 
by reason of disqualification, is not entitled to any 
compensation, defendant is entitled to a finding of 
the value of the services of the counsel not dis- 
qualified, independent of the services rendered by 
the disqualified associate.®4 


§ 206. —— Judgment, Enforcement Thereof 
and Review 


The rules governing judgments In civil actions, gen- 
erally, apply to the judgment In an action for an at- 
torney’s compensation, 


The rules applicable to judgments in civil actions 


oo Williams v. Bevis, 278 P 193, 
153 Wash. 469, followed in 279 P 
1119, 158 Wash 701—6 CJ. p 765 
notes 59, 60. 


Rxact language or form not required 

“Of course there ought to be find- 
ings on the material issues raised 
by the pleadings and evidence; but, 
if it appears that there are in sub- 
stance such findings, it 18 not nec- 
essary that they should be in the 
exact language of the pleadings, or 
in any particular form.”—Harlan v. 
Lambert, 125 P. 1079, 1081, 19 Cal 
App. 849. 
As to payment from proceeds 

The court’s finding that the attor- 
ney’s compensation is payable only 
from the proceeds of sale of a corpo- 
ration’s mine is not erroneous as an 
erbitrary construction of a written 
contract contrary to its express 
terms, in view of a supplementary 
oral agreement —Williams vy. Bevis, 
278 P. 198, 152 Wash 469, followed 
in 279 P. 1119, 158 Wash. 701. 


wixcessiveness of fee 

In the absence of testimony that 
the fee 1s unreasonable or excessive, 
the court may not determine that a 
contingent fee expressed in @ con- 
tract 1g go excessive as to be uncon- 
sclonable=——-Board of Education of 
Oklahoma City v. Thurman, 247 P. 
996, 121 Okl 108. 


Findings held sufficient to show 1m- 
pled promise of elient to pay rea- 
sonable compensation for attorney’s 
services.—Webster v. Kelly, 175 N 
BD. 69, 274 Mass 564. 


ma suit on an oral contract for 
the payment of fees, the trial court, 
in construing the contract to the ef- 
fect that payment was dependent on 
the sufficiency of the proceeds of a 
mortgage sale, improperly denies re- 
covery without finding that the pro- 
ceeds were insufficient to pay such 
amount —Rieger v. Smith, (Tex.Civ. 
App) 2 SW.(2d) 883. 


Mocessity 

In a suit to forecloze a mortgage 
securing a note given by defendants 
for an attorney’s fee in a will con- 
test, where it was alleged the note 


was given as the result of the undue 
influence of the attorney, the deter- 
mination by the court of a reason- 
able fee in the will contest was nec- 
essary to show whether the contract 
between the attorney and defendants 
was fair and reguiar.—Magee v 
Brenneman, 206 P. 37, 188 Cal 562 


29. Greenwood v. Senter, (Tex Civ 
App) 44 SW (2d) 504, affirmed in 
part and reversed on other grounds 
in part (ComApp) 61 SW (2d) 
812 

4s to reasonable value of services 
It 18 proper to ask the jury to 

find what, if anything, 1s the rea- 

sonable value of the services for 
which the attorney is suing, where 
the jury are also asked to find 
whether the parties had agreed on @ 
fee as claimed by the client.—Green- 

wood v Senter, (TexCivApp) 44 8. 

W (2d) 504, affirmed in part and re- 

versed on other grounds in part 

(Com App.) 61 S.W (2d) 8132. 


30. Mo.—Blodgett v. Koenig, 284 8. 
W. 605, 314 Mo. 262 

Va—City of South Norfolk v. Wol- 
cott, 126 SH 687, 140 Va. 611. 


Alternative finding 

Where the trial judge made the al- 
ternative finding that the attorney 
who was sued by the client could 
not recover for rent, which finding 
was to take effect only 2xf the tnal 
judge was in error 1m ruling that the 
attorney could not pursue set-off, a 
finding that there was no merit in 
the attorney's claim for rent became 
effective, since the trial Judge was in 
error in ruling that there could be 
no set-off —Ryder v. Warren, (Mass ) 
3 NB (2d) 221. 


As recovery on contract 

Where an attorney sues on an ex- 
press contract for fees, and the court 
instructs a finding for defendant if 
he did not agree, to prey the sum 
claimed, a finding for plaintiff on the 
issues 18 a recovery on the contract, 
and not on a quantum meruit, not- 
withstanding the verdict is for much 
less than the contract price —Blodg- 
ett v. Koenig, 284 SW. 505, 814 Mo 


262, 
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Conclusiveness 

In an action for the reasonable 
value of services, a finding that the 
services were of the reasonable value 
of a specified amount and a judsz- 
ment for that amount 1s conclusive 
of the principal amount plaintiff 1s 
entitled to recover —Shellenberger v 
Baker, 281 P. 1102, 101 CalApp 615 


Imphed finding 

In an action by an attorney to re- 
cover a fee under an express con- 
tract, the trial court’s finding that 
the attorney had effected a settle- 
ment for the chent entitling the at- 
torney to the contingent fee agreed 
on implied a finding that the attor- 
ney was reasonably diligent in press- 
ing the client’s claim—foster v 
Graham, 569 FP (2d) 293, 186 Wash. 
701. 


Jury’s answer, “No”, to a special 
interrogatory, “Did defendant in fix- 
ing plaintiff's fee act in good faith, 
and upon conaideration and advice,” 
does not mean that defendant in fix- 
ing the fee did not act in good faith, 
in that he did not give the matter 
consideration or take advice, but is 
@ general finding that defendant act- 
ed in bad faith—Foster vy. Young, 
156 P. 476, 172 Cal 317. 


31. Merrill v. Gunnison, 79 P. 67, 
145 Cal. 544—6 C.J. p 765 note 60. 


3& Ind.—Hauss v. Niblack, 80 Ind. 
407. 
Iowa.—Cullison v. Lindsay, 78 NW. 
847, 108 Iowa 124. 
Special finding and general verdict 
held not incons. stent 
Special jury finding that the attor- 
ney'’s fee was fixed by contract, and 
@& general verdict allowing less than 
the contract sum, are not inconsist- 
ent, since the jury doubtless con- 
sidered the contract champertous and 
attorney’s service reasonably worth 
only the amount allowed by the gen- 
eral verdict —Clancy v. Kelly, 166 N. 
W. 6838, 182 Iowa 1207. 


33. Shuck v. Pfenninghausen, 74 S. 
W. 881, 101 Mo App. 697. 


#4. Bryant v. Lewis, (Tex.Civ.App.) 
27 S.W.(2d) 604. 
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in general apply to the judgment in an action or 
proceeding for the recovery of an attorney’s com- 
pensation.®5 Where in an action for a specified 
attorney's fee, and to have a lien declared on de- 
fendant’s land, the jury return a verdict on an 1s- 
sue of what 1s a reasonable fee, the court may 
render a judgment for the amount of the verdict,?6 
and, in the exercise of its equity powers, decree a 
lien against defendant’s land for the satisfaction 
thereof.87 In a suit in equity by an attorney 
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against several defendants to recover his fee out 
of certain funds, he 1s entitled to a decree only 
against the defendant who is shown to have pos- 
session of such funds.88 


Where the jury fixes the reasonable value of the 
services for which the attorney is suing at less 
than the amount the client has already paid, the 
client is entitled to recover a judgment for the 
difference.3® 


VL LIEN OF ATTORNEY 


§ 207. Nature of and Right to Lien 
a. Nature of lien 
b. Right to lien 
c. Client’s remedy against imposition 


a. Nature of Lien 


Attorneys’ liens are of two kinds; one Is called a 
general, retaining, or possessory lien; the other is called 
a special, particular, or charging lien. 


An attorney’s lien 1s of two kinds; one is called 
the general, retaining, or possessory lien, and the 
other the special, particular, or charging lien 40 
These liens are clearly distinguishable as may be 
observed by comparing their respective natures as 
hereinafter specifically discussed n 8§ 210, 211, 
and this distinction has been specifically adverted 
to by the courts 1n particular cases.41 Moreover, 
in noticing such distinction, it has also been ob- 
served that rules applicable to one of these two 
types of liens are not necessarily applicable to the 
other type.*? 


35. Child v Mastin, 204 NW. 947, 
164 Minn 217 ‘ 


means of collecting the fee, 
caused the land which they had re- 


b. Bight to Lien 


Right to a lien may exist In the absence of an agree- 
ment therefor, but cannot be created by the mere fact 
that the attorney is entitled to be paid or by the fact 
that his statue is that of attorney, nor may a len based 
on a statute be extended beyond the fair intendment 
thereof. 


Aside from whatever right an attorney may have 
to a particular type of lien, or his right to assert 
a lien under particular circumstances, all of which 
rights are considered 1n more detail in subsequent 
sections of this Title, it should be observed gen- 
erally that the relationship of attorney and client 
1s the foundation of the mght to an attorney’s 
lien,43 and that, although a lien may be asserted 
by an attorney in the absence of an agreement 
with his client that there should be a lien,44 an 
attorney’s right to a lien for his services cannot 
be based on the mere fact that he is entitled to 
payment for such services,*5 or merely by reason 
of his status as an attorney at law.£6 Moreover, 


had Both liens recognized.—Webster v. 


Sweat, (CC A Miss ) 65 ¥.(2d) 109 


Accounting judgment 

Where defendant, owner of a farm, 
agreed to give plaintiff, his attorney, 
one half of the amount for which 
the farm sold in excess of a fixed 
sum, on an accounting defendant 
should have the value agreed on be- 
tween himself and plaintiff for his 
farm, with interest, etc, and neither 
the fact that defendant procured pa- 
pers relating to the transaction, nor 
the employment by him of other 
counsel, justified an accounting jJudg- 
ment fixing the profits at the differ- 
ence between the agreed value of de- 
fendant’s farm and the value fixed 
for a farm for which it was exchang- 
ed—Child v. Mastin, 204 N.W. 947, 
164 Minn. 317. 


Allowance of fee in sult to foreclose 
trust deed 

Where, in a suit by a bank against 
attorneys to foreclose a trust deed 
given to secure notes executed by 
them, it appears that the attorneys 
had recovered judgment against the 
bank for a certain fee, and, as a 


TC IS8.—72 


covered to be sold at an execution 
sale and they became the purchasers 
thereat, the court may treat the title 
as being in the bank and allow the 
fee as a credit, thus, in effect, treat- 
ing the judgment and sale thercun- 
der as a nullity—Poe v Walker, 87 
SW (2d) 866, 188 Ark 659. 


36. Wolfe v Campbell, 230 P. 506, 
107 Okl 112 


37. Wolfe v Campbell, supra. 


38 Bank of Collins v Miller, 71 So 
12, 110 Miss 871. 


39. Lee v Woolsey, 246 NW 265, 187 
Minn 659 


4. Ala—Hale v. Tyson, 79 So. 499, 
202 Ala 107 

Del —Royal Ins Co v Simon, 174 A 
444, 20 Del Ch 297 

N.Y—In re Sebring, 264 NYS 379, 
238 App Div 281—In re Darch, 265 
NY.S 86, 147 Misc. 836. 

6 CJ p 765 note 67. 
4t common law “both of these 

liens existed "—In re Sebring, 264 N 

YS 879, 385, 288 App.Div 281. 
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41. US—Everett, Clarke & Bene- 
dict v Alpha Portland Cement Co., 
(NY) 235 F 931, 141 CCA S55. 

Del —Royal Ins Co v. Simon, 174 A 
444, 20 DelCh 297 

N Y.—~Bloom v Irving Trust Co, 272 
N.Y 8S 6387, 152 Misc 50—Applica- 
tion of H C. Roberts Electric Sup- 
ply Co., 226 NYS 211, 131 Muse. 
119. 

6 C.J p 766 note 68 

42. Everett, Clarke & Benedict v. 
Alpha Portland Cement Co, (N.Y ) 
225 FH. 931, 141 CCA 55 


43. Matter of Fourteenth St, 
NYS. 948, 158 App Div. 587 

#4. Cohen v Goldberger, 141 NE 
656, 109 Ohio St 22 


45. In re Sebr.ng, 264 N Y.S 879, 238 
App Div 281 
48. Stansell v Roach, 246 SW 520, 
147 Tenn 183, 39 ALR. 143. 
Obtaining appropriations by ocon- 
grease 
An altorney obtaining on a contin- 
gent basis appropriations by congress 


143 
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where an attorney’s right to a lien exists by virtue 
of a statute, such right cannot be extended beyond 
the fair intendment of such statute.t7 Neverthe- 
less, where a statute authorizes an attorney’s lien, 
such lien is cumulative, rather than exclusive of 
preexisting rights or remedies which an attorney 
may have to collect compensation,48 and it has 


been held that an attorney’s hen 


suit arises under common Jaw rather than by stat- 


ute.£9 


Scope of len restricted by relation. Attorneys’ 
liens apply solely to the personal relation existing 
between an attorney and his client, 


to contiactors who had lost money 
in government work was not entitled 
to a lien on the funds appropriated 
merely by reason of his relation as 
an attorney at law—Stansell v 
Roach, 246 SW. 520, 147 Tenn. 183, 
29 ALR 148. 
basses for allowance 

“A principal basis for allowing & 
lien to an attorney at law 1s that 
it 18 deemed both natural and wise 
that the lawyer be secured in the 
frouits of his professional labor, since 
the proper admunistration of justice 
18 essential to the well-being of the 
public which cannot be secured with- 
out an intelligent and prosperous 
bar "Stansell v Roach, 246 SW 
520, 627, 147 Tenn 183, 29 ALR 148 


47. Ala—King v Acuff, 119 So. 833, 
218 Ala 619—Hale v Tyson, 79 So 
499, 202 Ala 107. 

Yll—Dreyfuss v Freud, 209 IlLApp 
346 

Ky—Charles v. Whitt, 218 8 W. 994, 
187 Ky. 77. 

6 CJ. p 769 note 92. 

Secunty of attorney's rights 
In a suit by a client and grantees 

against an attorney to quiet title, 

the attorney’s rights have been held 
to be as secure without a statutory 
attorney's lien as with one—Graeber 
¥. McMullin, (CC A.Colo) 56 F (2d) 

497, certiorari denied McMullin v 

Graeber, 53 SCt 9, 287 US 608, 

77 LEd 525. 

iijien im action to recover land 
The lien created by St § 107, for 

plaintiffs attorney in an action for 

the recovery of lands, to secure pay- 
ment of fee in the absence of con- 
tract, being purely statutory, should 
not be given a wider scope than is 
provided by the statute —Charles v. 
Whitt, 218 SW. 994, 187 Ky. 77. 


48. In re Sebring, 264 NYS. 879, 
288 App Div 281. 

42. In re Woodworth, (CCAN.Y.) 
85 F (2d) 50, affirming (DC) 15 
EF Supp 291 


50. In re Gillaspie, (D C.W.Va.) 190 
EB. 88. 
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extended to or affect the rights of other persons 
who may be interested in the litigation but who 
have not employed such attorney.50 

What law governs. 
which an attorney is employed and in which suit 
is brought control as to whether a lien exists in 
favor of such attorney.5! 


c. Client's Remedy against Imposition 


The laws of the state in 


A client may In a proper case be entitled to relief 


and may not be 


nerty, (CCANSJ) 61 F (2d) 3289, 
certiorar: denied 53 S.Ct. 292, 287 
US 668, 77 LEd. 576. 


Tien on plaintf’s cause of action 

Laws of the state in which an at- 
torney was employed and suit was 
brought were held to be controlling 
on the question of an attorney’s hen 
on plaintiff's cause of action.—Le- 
high & N. E R Co vy. Finnerty, (C 
CANT) 61 F (2d) 289, certiorari 
denied 58 SCt 292, 287 US. 668, 77 
L.Ed 576 


agreement in state 

An attorney could not claim a lien 
on a death action, under KySt 
§ 107, because the agreement was 
made in Kentucky, when deceased 
hed hved in West Virginia, which 
was the situs of claim for death— 
Davis v. Whitt, 277 S.W. 811, 211 Ky 
143. 


Injury anf signing of contract out- 
mide state 

In an action under the Attorneys’ 
Lien Act of Illinois, the question 
at issue is not affected by the fact 
that the injury, constituting the ba- 
sis of the suit in which the attor- 
ney’s services were to be rendered 
was suffered in Indiana, and the con- 
tract between the parties that there 
should be an attorney's len was 
signed in Indiana—Smuith v. Ameri- 
can Bridge Co, 194 Dll App. 500. 


Unter Employers’ Liability Act 

(1) A state statute providing for 
an attorney’s lien to secure attor- 
ney’s fees 18 applicable to cases 
brought under the Federal Hmploy- 
era’ Liability Act —Noell v Missouri 
Pac R Co, 74 SW (2d) 7, 385 Mo 
687, 94 ALR 684, followed in 74 S 
W (2d) 14—Mytton v Mussourl Pac 
R Co, (Mo App) 211 SW. 111 


(2) Accordingly, where a cause of 
action under the Federal Dmployers’ 
Liability Act arose in Arkansas, 
bringing of action in Missoum caused 
@ lien of a Missouri attorney to at- 
tach to the cause of action —wNoell v. 
Missouri: Pac R Co, supra. 


(3) Further, as the Federal Hm- 
ployers’ Liability Act authorizes ac- 
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from the imposition of a fen. 


A chent may be entitled to appropriate relief 
from an umproperly imposed attorney’s lien.52 


tions 1n state courts and makes state 
practice applicable, Minn Gen St 
(1913) § 4965, giving attorneys a lien 
on @ cause of action of their cli- 
ents, 18 properly applied to an ac- 
tion brought in courts of Minnesota 
under such federal act where defend- 
ant settled the claim with the client. 
-——-Dickinson v Stiles, 38 SCt 416, 
246 US. 681, 62 Ld. 908, affirming 
Holloway v. Dickinson, 163 N W. 791, 
187 Minn. 410. 


iuen by local law only recognized by 
federal courts 

The federal courts recognize no 
len at common law m behalf of an 
attorney beyond that given by the 
local law.~—Sun Life Assur. Co. of 
Canada vy. Casanova, (CC A.Porto 
Rico) 260 F. 449—6 CJ. p 766 note 
73 


War-time control statutes and orders 
thereunder 

Neither federal statutes under 
which the government took over rail- 
roads for war purposes nor an order 
of the president or director gen- 
eral thereunder suspended a state 
law authorizing an attorney’s lien 
in a@ railway employee’s personal in- 
jury action—Stephens v. Davis, 86 
P (2d) 316, 140 Kan 220, certiorari 
denied Morganthau v. Stephens, 55 S, 
Ct 542, 294 US 720, 79 L Ed. 1252, 
tume within which to file potition for 
rehearing extended 55 SCt. 652. 


53. US—Flagier v. Speliman, (CC. 
ANY) 15 F.(2d) 292. 

ind —Vivian Collieries Co. v. Cahall, 
110 NB 672, 184 Ind. 473—Clarke 
v Harris, 132 NE 6, 76 Ind App. 
185 


Mquity court of original jurisdic- 
tion may on proper showing cancel 
an attorney’s Len—Vivian Colliemes 
v. Cahall, 110 NBL 672, 184 Ind. 
Decree freeing estate from, and in- 

junction against, hen 

A. client was held to be entitled to 
a decree declaring interest 1n an es- 
tate free from an attorney's lien, and 
to an injunction against assertion of 
such lien— Flagler v Spellman, (C 
CAN Y.) 15 F (2d) 293. 


7 C.J.8. 
§ 208. Statutory Provisions 


Questions relating to the validity, construction, and 
effect of statutory provisions authorizing attorneys’ liens 
have been passéd on as indicated hereunder. 

The validity of statutes securmg an attorney’s 
lien has been generally affirmed by the courts in 
states where such acts have been adopted,53 un- 


less they operate as a restriction 


of vested rights or the right of freedom of con- 


tract.54 


Construction. Although statutes securing an at- 
torney’s lien are ordinarily regarded as remedial in 
character and should be construed liberally in aid 
of the object sought by the legislature, which was 
to furnish security to attorneys by giving them a 
lien on the subject of the action,55 and other stat- 
utes may be considered in determining whether an 


Domicile of decedent governing suit 
to enjoin 

A suit to enjoin an attorney from 
asserting a lien, under an alleged 
champertous contract, on an estate, 
was held to be controlled by the law 
of the state where the testator was 
domiciled, and where the personal 
estate had its situs—Flagler v 
Spellman, (CCANY.) 15 F.(2d) 
292. 


Removal of lien as cloud on judg- 
ment 

(1) Im the absence of statutory 
provision for the removal of an at- 
torney’s lien as a cloud on a judge- 
ment, courts must exercise their 
equitable jurisdiction to give relief 
from unwarranted claims undor such 
liens —Clarke v. Harris, 132 NE 6, 
76 Ind App. 185. 


(2) Moreover, such relief may be 
given in a summary manner on rea- 
sonable notice by petition, filed in 
the causo in which the judgment was 
rendered, by either the attorney or 
his chent, so long as the judgment 
remains unsatisfied, or the pruceeds 
thereof are in transiiu—Clarke v. 
Harris, supra. 


Jurisdiction of motion to strike lien 
claim 

When attorneys file a lien claim 
and notice of the asserted len is 
served on opposing counsel, the court 
before which a cause is pending has 
jurisdiction to determine motion to 
strike the lien claim—Oppelud v. 
Bussey, (OkL) 46 P.(3d) 319. 


SS. Catherwood v. Morris, 196 NBD 
519, 360 DL 478—6 CJ. p 768 note 
89 


Statute giving lien from time sum- 
mons issued 
Crawford & M. Dig § 628, giving 
an attorney a lien from issuance of 
summons and before summons is 
served, is valid.—Union Sawmill Co 
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attorney is entitled to a lien,5® there is authority 


on the exercise 


for the view that attorney’s lien statutes are to be 
strictly construed.57 At any rate, in the absence 
of some legislative expression to the contrary, such 
a statute will be construed prospectively only and 
will not be given a retroactive operation or effect.5§ 


Operation and effect. 
a party, against whom an attorney proceeds on be- 
half of his own client, 1s not affected by the pro- 


Although the liability of 


visions of an attorney’s lien statute,59 and a stat- 


right of action 


ute providing for an attorney’s lien to secure pay- 
ment of his compensation does not preclude an at- 
torney and his client from making any contract 
they may see fit regarding such compensatiun,%? 
a statute creating an attorney’s lien has been held 
to repeal an earlier statute giving an attorney 2 


for his fees against his client.5! 


v. Pace, Campbell & Davis, 260 SW _5& Ala—Hartley v Fliand, 135 So 


428, 163 Ark 598 


Mot contrary to public policy favor- 
ing settlement 

A statute providing for an attor- 
ney’s lien on a client’s cause of ac- 
tion was held not unconstitutional 
as being against public policy of fa- 
voring settlement —Noell v Mussour 
Pac R Co, 74 SW.(24) 7, 385 Mo 
687, 94 ALR 684, followed mm 74 8S 
W (2d) 14. 


S&. Strahlendorf v. Long Island R 
Co., 147 NYS 806, 162 App Div 
$58—6 CJ. p 768 note 90. 


5& <Ark—St Louw, IM & So Ry 
Co. v. Hays & Ward, 195 SW. 28, 
128 Ark 471. 

Afo —-Brookshire v. Metropolitan Life 
Ins Co, (App) 56 SW (2d) 817 

N Y —Swartz, Inc, v City of Utica, 
228 NYS 660, 223 AppDiv 606, 
motion granted 170 NE 148, 262 
NY. 578, and affirmed 1738 NBD 
864, 254 NY. 656 

RI—Cawley v. Burke, 110 A. 608, 43 
RIL 188. 

6 CJ. p 788 note 91. 


36 Renfro v. Nixon, (Idaho) 45 P. 
(2d) 595 


Proceeding for compensation “ac. 
tion” within statute 
An attorney for an employee in 
@ proceeding under the Workmen’s 
Compensation Act was held not de- 
prived of an attorney’s lien on the 
ground that the judgment was not 
based on an “action” within a stat- 
ute providing for an attorney’s len 
on a judgment arises from com- 
mencement of an action, in view of 
another statute giving the Judgment 
based on an award of the industrial 
accident board the same effect as any 
other judgment—Renfro v. Nixon, 
(Idaho) 45 P.(2d) 595. 
57. Mayer v. Yellow Cab Co, 247 
DlApp. 43. 
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816, 223 Ala 201 
Ill—-Lyon v Oliver, 237 IllApp 611, 
reversed on other grounds 147 N 
I 261, 316 Ill 293 
Pa.—Smyth v. Goebel, 63 Pa Super 
585 
6 CJ p 769 note 93. 
Statute extending lien to suits for 
recovery of realty 
(1) A statute extending an attor- 
ney’s lien to suita for recovery of 
realty Is not remedial and does not 
apply to past transactions —Hartley 
v. Hand, 135 So. 316, 223 Ala. 201 


(2) An attorney’s petition to in- 
tervene 1n a suit, brought by a cli- 
ent before the statute extending at- 
torneys’ lions to realty became ef- 
fective, to enforce a len on com- 
plainant’s interest in decedent’s real- 
ty, was accordingly held to be prop- 
erly dismissed —Hartley v. Hand, 
supra. 

59. Smith v. American Bridge Co, 

194 ILApp 600. 


Distribution of sum. paid to client 

The attorneys’ lien act merely af- 
fects the distribution of the sum 
paid to plaintiffs’ client by dcfend- 
ant, and docs not increase or dimuin- 
ish the lhability of defendant.— 
Smith v American Bridge Co, 194 
TlApp 500 


60. McDougal v. Black Panther Oil 
& Gas Co, (C.CA Ok!) 277 IE. 701. 


6L. St. Louls, I. M. & 8. Ry. Co v. 
Freeman, 179 SW. 648, 120 Ark. 
389. 


Where client compromises 

Karby Dig. § 4457, giving a rmght 
of action to attorneys against liti- 
gants for a reasonable fee, where 
the client compromises, was held to 
be repealed by Act May 31, 1909 (ZL. 
[1809] p 892), creating hen upon 
cause of action.—St. Louis, I M. & 
S Ry Co v. Freeman, 179 SW. 648, 
120 Ark. 389. 
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Moreover, a statute giving an attorney a lien on 
the subject matter of a suit has been held to change 
& previously existing public policy in so far as such 
statute deprives a party of control over lawsuits.6? 


§ 209. Person Entitled 


Attorney’s liene exist only In favor of licensed attor- 
neys employed under a valid contract, but may In proper 
cases be claimed by licensed attorneys of record or by 


attorneys not of record. 


An attorney’s lien exists only in favor of a reg- 
ularly licensed attorney,68 employed under a valid 
contract, express or implied.64 On the other hand, 
a lien cannot exist in favor of an attorney whose 


e2. Bell v. Bell, 108 So. 375, 214 


Ala 573, 46 ALR 935 


63. Sadden v. Sebring, 182 N.YS. 1 
—6 CJ. p 787 note 17. 


aayman furnishing attorney 

A layman, furnishing an attorney 
to recover damages prior to the pas- 
sage of Penal L. § 270, under a con- 
tract whereby he was to recélve a 
percentage of the proceeds of the 
suit, is not entitled to a len against 
such proceeds, under Judiciary L § 
475, or otherwise—Sadden v. Se- 
bring, 182 NYS 1 


@% Brahan v National Iafe & Ac- 
cident Ins. Co, 87 So 7, 124 Miss 
160—86 CJ. p 787 note 18. 


Attomey generally has no lien on 
judgment procured by his profes- 
sional services in the absence of an 
etpress agreement for lien—City of 
Los Angeles v Knapp, (Cal) 60 P 
(2a) 127. 


Attorney not employed by judgment 
creditor 

The attorney has no lien on a 
judgment for services securing it 
where he was not emploved by the 
judgment creditor—Brahan v Na- 
tional Life & Accident Ins. Co, 87 
So 7, 124 Miss 160 


Bmployment on contingent basis 

Attorneys employed by tenants on 
@® contingent basis in cordemnation 
by a city were held to be entitled to 
a lien on an award—In re Allen St 
in City of New York, 266 NYS. 277, 
148 Mise 488 


Bmployment by customs broker un- 
dex importer’s authority 

An attorney employed by a cus- 
toms broker, as authorized by an 1m- 
porter to secure a refund of exces- 
sive customs duties, and to prose- 
cute a protest by proceeding in the 
United States customs court, was 
held to be entitled to a statutory 
lien.—Brooks v Mandel-Witte Co., 
(CCAN Y.) 64 F (2d) 992, certiorari 
denied Mandel-Witte Co. v. Brooks, 
52 SCt. 641, 286 US. 6559, 76 LEd 
1292. 
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employment is tainted with illegality ®5 Neverthe- 
less, that one stood in the relation of a stockholder 
as well as attorney to his client may not preclude 
the assertion of a charging lien.66 


Attorneys of record, not of record, or of coun- 
sel. An attorney of record in the particular ac- 


tion in which judgment or recovery 1s had may be 
entitled to a charging lien.6? 


Moreover, under 


particular statutes it has been held that an attorney 


his employment 


Attorney for administrator 

An attorney for the plaintiff ad- 
muinistrator, in an action for wrong- 
ful death, was held to have a lien 
for his compensation, as provided by 
Gen St (1913) § 4955 (Rev L [1905] § 
2288) —Castigllano v. Great North- 
ern Ry. Co, 152 NW 413, 129 Munn. 
279. 


Mmployment for services on hehalf 
of attorney 

Fellow attorney employed by an 
attorney filing creditors’ bill to bring 
application for the employing attor- 
ney’a fees had a lien on a consent 
judgment awarding compensation to 
the employing attorney who, with 
respect to the particular transaction, 
was a client of the attorney employ- 
ed—Barge v. Ownby, 153 SE 49, 170 
Ga. 440 


6. Hightower v Detroit Edison Co, 
247 NW 97, 262 Mich 1, 86 ALR 
509. 


Selection by solicitor of personal in. 
jury claim 

Attorney selected by a solicitor of 
& personal injury claim to try a case 
was held to be chargeable with 
knowledge of the arrangements un- 
der which the solicitor acted, and 
hence was not entitled to a hen for 
fees, since the solicitation was ille- 
gal—Hightower wv Detroit Edison 
Co, 247 N.W. 97, 262 Mich. I, 86 A. 
LR 509 


Agreement to split fees 

Substituted attorneys’ agreement 
to divide contingent fee with disbar- 
red attorney, in consideration of re- 
celvying case, destroyed lien for com- 
pensation—Dudar v. Muilef Realty 
Corporation, 237 NYS 499, 227 App 
Div. 279. 


66 Putnam v. Liquidators of State 
Nat. Bank, 108 So 386, 159 La 
936. 


tien not defeated by receivership 
statute 
An attorney’s lien for services 
against the assets of a national bank 
in liquidation, under US Rev.St. 3 
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not of record in a particular action may neverthe- 
less be entitled to a lien for his services.68 Fur- 
ther an assistant counsel may claim a lien when 


is authorized by the chent,®9 un- 


5220, is not defeated by reason of 
his being a stockholder in the bank, 
notwithstanding Act June 30, 1876, § 
8, as amended by Act March 2, 1897 
(0 8 Comp St. § 9827), providing that 
creditors who are also stockholders 
in a@ bank in receivership shall not 
be paid until all expenses of the re- 
ceivership have been paid —Putnam 
v. Liquidators of State Nat. Bank, 
106 So $86, 159 La. 936. 


67. Fannon v. Le Beau, 
115, 245 Mich. 162 


Acts constituting one attorney 
record. 

An attorney who caused a bref 
to be prepared, and argued a cause 
on appeal, was aching as attorney of 
record, and was entitled to a hen— 
Fannon v. Le Beau, 222 N.W. 115, 
245 Mich 163. 


muen claimed under written retainer 

Under Judhciary L § 475, a lien 
claimed by an attorney under a writ- 
ten retainer was held to be not a 
possessory or retaining lien, but a 
charging lien on the cause of action, 
fiven only to the attorney of record 
—Welnstein v Seldmann, 159 NYS 
871, 173 App Div. 219. 


Attorney of record im action in 
which fund recovered 

Where a fund sought to be charg- 
ed with an attorney’s charging lien 
is out of his possession, only the 
attorney of record in the particular 
action in which the fund was recov- 
ered is entitled to a charging lien — 
Labaudy v. Carnegie Trust Co., 165 
NYS 566, 178 App Div 614. 


68. Meacham v Ballard & Co, 240 
N.W 640, 184 Minn. 607. 


66. Johnson v Fidelity & Deposit 
Co of Maryland, 247 NW 794, 61 
SD 207—6 CJ. p 787 note 20 


Mmployment of associate ratified or 
authorized by client 

Associate counsel whose employ- 
ment 18 ratified or authorized by c’1- 
ent 1s entitled to a lien on the ¢cli- 
ent’s judgment —Johnson v Fidelity 
& Deposit Co of Maryland, 247 NW 
764,61 SD 207. 


222 NW 


of 


7 C.J.8. 


less the statute confines the lien to the attorney of 
record.?® At all events, where an attorney em- 
ploys associate counsel on his own account such 
associate counsel has no lien on the results of the 


action.?1 


§ 210. Retaining Lien 


A retaining lien Is the right of the attorney to re- 
¢ain possession of a client’s documents, money, or other 
property which comes into the hands of the attorney 
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his hands professionally until a general balance due 
him for professional services 1s paid.?74 


While some question has been raised as to the 
correctness of the term “lien” so applied,’? the 


right itself has never been denied.’4 


Limitation to ssterest of client. A retaining lien 


professionally, until a general balance due him for pro- 


feseional services is pald. 


The general or retaining lien of an attorney 1s 
his right to retain possession of all documents, 
money, or other property of his chent coming into 


7o. US—Underhill v Jacob Doll & 
Sons, (CCANY) 69 F (2d) 519— 
Nic Projector Corporation v Mov- 
1e-Jecktor Co, (DCNY.) 16 F 
Supp 605. 

N ¥Y—In re Sebring, 264 N.Y S 879, 
238 App Div 281 

€CdJ p 787 note 21. 

“attorney who appears for party” 
A statute giving a lien only “to 

the attorney who appears for o par- 

ty” 1s not broad enough to include 
counsel but is confined to the attor- 

ney of record —JIn re Sebring, 264 N 

YS 379, 238 App Div 281 


Contingent fee contract 

Where plaintiff agreed to pay his 
attorneys, one of whom was not an 
attorney of record, a third of the 
amount recovered, it was held that 
such attorney had no charging lien 
—Wwoodbury v. Andrew Jergens Co, 
(CCANY) 69 F (2a) 49 


Signing petition not constituting one 
attorney of record 

‘Where an attorney was dismissed 
before suit, his unauthorized signing 
of his name to the petition, in an 
action brought by other attorneys, 
aid not make him an attorney of 
record or add to his rights in re- 
gard to an attorney’s lien —Rawilings 
v Louisville & N. R Co, 2068 SW 
681, 181 Kv 610 


71. Goodwin Film & Camera Co. v 
Bastman Kodak Co, (NY) 222 F. 
249, 1388 CCA 71, affirming (DC) 
216 F 881—6 CJ. p 787 note 23. 


Counsel’s connection with case im- 
znaterial 

Counsel retained by solicitor was 
held to have no charging lien, not- 
withstanding his part in the conduct 
of the case, and although he signed 
the bill under Equity Rules, old rule 
24—Goodwin Film & Camera Co vy. 
Eastman Kodak Co, (NY) 222 F 
249, 188 CCA 71, affirming (DC) 


216 F. 831 
72 OS—wWebster v. Sweat, (CCA 
Miss.) 65 F(2d) 109—Hverett, 


Clarke & Benedict v. Alpha Port- 
land Cement Co, (N Y) 225 FB. 931, 
141 C.C.A. 56. 


is commensurate with the right which the client 
delivering the property has in it.75 


Possession essenhal. In order that a retaining 


Neb —Reynolds v Warner, 258 NW 
462, 128 Neb 804, 97 ALR 1128 

N M—Prichard v. Fulmer, 159 P. 39, 
22 NM 134,22 ALR 474 

N Y—In re Sebring, 264 NYS 379, 
238 AppDiv 281—Application of 
H C Roberts Electmc Supply Co, 
226 NYS 211, 181 Misc 119 

Okl —In re Choate, 50 P (2d) 706— 
Burns v Pratt, 81 P (2d) 106, 167 
Okl. 546 

Pa—Lemington Building & Loan 
Ass'n v Weddell, 174 A. 678, 115 
Pa Super 114 

6 CJ p 766 note 74 


Both at common law and under 
statute, general or retaining lien of 
attorney 1s right to retain possession 
of all documents, moncy, or other 
property of his client coming into 
his hands professionally until the 
general balance due him for profes- 
sional services is paid —Roxana Pe- 
troleum Co of Oklahoma v,. Rice, 
2385 P 602, 109 Oki 161 


73. Zinsser v Zinaser, 83 Pa Super 
461—6 CJ p 766 note 77 


Bight to defaloate rather than lien 

The so-called len on a fund in 
the possession of an attorney is 
rather in the nature of a right to 
defilcate —Zinsser v Zinsser, 83 Pa 
Super 461 


74 Neb—Sayre vy Thompson, 24 N. 
W 383, 18 Neb 83 
N Y—Rooney v Second Ave R Co, 
18 NY 368 
6 CJ p 766 note 78 
Origin, basis and antiquity 
(1) An attorney’s retaining lien 
has its origin in the inherent power 
of courts over the relations between 
attorneys and their clients —Hverett, 
Clarke & Benedict v Alpha Portland 
Cement Co, (NY) 225 EH. 981, 935, 
141 CCA, 55 
(2) Moreover, such lien is said to 
have its origin partly in custom and 
partly in the prevention of circuity 
of action—Weed Sewing Mach Co. 
v. Boutelle, 56 Vt 570, 48 Am R. 821. 


(3) At all events, retaining lens 
of attorneys have been recognized 
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lien may exist, 1t 1s essential that the attorney 
claiming such lien have possession of something 
to which such lien can attach.76 


from an early date—Hverett, Clarke 
& Benedict v Alpha Portland Ce- 
ment Co, (NY) 225 F 931, 141 CG 
A §&5—Prichaid v. Fulmer, 159 P. 89, 
22 NM 134, 2 ALR. 474—6 GJ. 
p 766 note 75 


(4) Retaining liens are of com- 
mon-law origin and the statutes pro- 
viding for them and for their en- 
forcement are merely declaratory of 
the common-law rule —In re Stronge 
& Warner Millinery Co., (DC.Muinn ) 
33 F (2d) 1001 
6 CJ p 766 note 79 


75. FEiverett, Clarke & Benedict v. 
Alpha Portland Cement Co, (NY ) 
225 ¥ 931, 141 CCA. 55—6 C.J, p 
770 note 10, p 785 note 968 
“The general jien which an attor- 

ney has upon his client’s papers is 

commensurate with the  chent’s 
right and title to them ”—Everett, 

C’arke & Benedict v Alpha Portland 

Cement Co, (NY) 225 F. 981, 9387, 

141 CCA. 55 


Papers of insured 

Attorneys for an indemnity com- 
pany, dissolved by a state court 
pending an action against insured, 
which they were defending, were 
held to have no lIfien on the papers 
of insured —Everett, Clarke & Bene- 
dict v Alpha Portland Cement Co, 
(NY) 225 F 981, 141 CC.A 55 


76. NY.—In re Makames, 265 NY 
S 515, 288 App Div 6534, reversing 
265 NYS 511, 148 Mise 759—In 
re Sebring, 264 NY.S 379, 238 
App Div 281—McNally v. Youngs, 
262 NYS 828, 237 App Dav 7187, 
appeal dismissed 188 NE 49, 262 
NY 636. 

Pa—Appeal of Harris, 186 A. 92, 823 
Pa 124—McGookin’s state, 21 Pa. 
Dist. & Co 123 
“Ite very name, lien,’ in- 

dicates that the property must be in 

the attorney’s possession, or else he 
could not retain it”—In re Sebring, 

264 NYS 879, 385, 238 App Div. 281. 

Client’s property must actually come 

into attorney’s hands 
(1) Attorney’s common-law retain- 
ing len does not attach unless cli- 
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§ 211. Charging Lien 
a. In general 
b. Agreement for lien 


a. In General 


A charging lien is the equitable right of an attorney 
to have fees and costs due him for services in a par- 
ticular suit secured by the judgment or recovery in such 
suit, is based on equitable considerations, and differs 
from ordinary liens in that possession is not essential to 
the charging lien. 


The special or charging lien of an attorney is 
an equitable right to have the fees and costs due 
to him for services in a suit secured to him out 
of the judgment or recovery in that particular 
suit. 77 


The lien is based on the natural equity that plain- 
tiff should not be allowed to appropriate the whole 
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of a judgment in his favor without paying there- 
out for the services of his attorney in obtaining 
such judgment 78 


Since possession, which is essential to ordinary 
liens, as noted 1n the title Liens § 8 [37 CJ p 325 
note 76], 1s not essential to the existence of an at- 
torney’s charging lien,?8 such lien, strictly speak- 
ing, did not exist at common law.80 In fact the 
use of the term “lien” in this connection has been 
criticized as inaccurate, and the right of the attor- 
ney has been said to be merely a claim to the equi- 
table interference of the court.81 


In some jurisdictions there are cases holding that 
the charging hen of an attorney does not exist,82 
although such lien now exists in most jurisdictions 
either by statute or by virtue of judicial decision.8$ 


ent’s property comes into such at-;re Schneller, 


torney’s hands—Pennsylvania Fure 
Ins Co v Ruinaolo, 154 A. 528, 108 
NIEHq 167 


(2) Accordingly attorneys for 
plaintiff 1m a separation action, not 
mm possession of any papers or prop- 
erty belonging to plaintiff, were not 
entitled to any retaining lien —Hast- 
ings v Hastings, 288 NYS 179, 225 
App Div 897 
Subject matter of retaining lien re- 

atricted to papers or property in 

actual possession see infra § 225 


77. US.—Webster v Sweat, (CCA 
Miss) 65 F (2d) 109 

NJ—In re McCormick's Hatate, 182 
A. 485, 14 NJ Mise. 73. 

N Y¥—In re Abruszro’s Estate, 249 N 
YS 72, 189 Misc. 5569—Application 
of H C. Roberts Dlectric Supply 
Co, 226 N.YS 211, 181 Mise 119 

6 CJ p 766 note 80 


%o secure payment of the reason- 
able valine of his services, an attor- 
ney has “charging lien” for services 
rendered in a particular action or 
proceeding on the client’s cause of 
action —Bloom v. Irving Trust Co, 
272 NYS. 687, 153 Misc. 50 


Ongin of lien obscure 

“The origin of such lien may be 
somewhat obscure, but 1t seems to 
have arisen by analogy to other cas- 
es of len—Cowell v. Simpson, 16 
Ves Jr. 275 and note, 38 Reprint 
989’°—Brown v Morgan, (CC Iowa) 
163 F. 395, 397 


Peculiar nature of lie. 

“An attorney’s [charging] hen is 
@® peculiar hen... It 18 not 
like any other lien known to the 
law”—Application of H C Roberts 
Hlectric Supply Co., 226 NYS. 3211, 
$18, 181 Misc. 119. 


iden merely in nature of security 
An attorney’s len for services un- 

der a contract of employment is 

merely in the nature of security.—In 


240 NYS 440, 136 
Mise 84, affirmed Schneller v. Rog- 
ers, 248 N.YS 875, 280 AppDiv 
710 


78. Graeber v. MeMullin, (CCA 
Colo ) 56 F (2d) 497, certiorar: de- 
nied McMMullin v. Graeber, 63 8S Ct 
9, 287 US 608, 77 LEd 625—6 C 
J p 767 note 82. 
aiien upheld on theory that attor. 

ney’s services and skill created 
fund 


The right of an attorney to pay- 
ment of fees earned in the prose- 
cution of litigation to judgment, al- 
though usually denominated a lien, 
rests on the equity of such attor- 
ney to be paid out of the judgment 
by him obtained, and 18 upheld on 
the theory that his services and 
skill created the fund—Cohen v 
Goldberger, 141 NB 656, 109 Ohio 
St 322. 


(1) “The charging lien binds the 
award or judgment which has been 
obtained through the attorney’s ef- 
forts, and prevents a dishonest ch- 
ent from receiving the fruits of his 
attorney’s labors without compen- 
sating him for his services "—In re 
Sebring, 264 N Y.S. 879, 885, 288 App. 
Div 281 


(2) An attorney’s charging len is 
created for the protection of attor- 
neys against the knavery of their 
chents—~In re Rosentover, 286 N Y. 
S 762—In re Albrecht, Maguire & 
Mills, 230 N Y¥.S. 548, 183 Misc. 713, 
affirmed 233 NYS 383, 225 App Div 
428, affirmed 171 NE 772, 253 N Y. 
587. 


79. NM—PFPrichard v. Fulmer, 159 
P. 39,22 N.M 184,2 ALR. 474, 
N.Y—In re Sebring, 264 NYS. 879, 
288 AppDiv. 281—In re Heins- 
heimer, 149 NYS. 681, 164 App 
Div. 265 

6 CJ. p 767 note 838. 
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‘he very reason for its existence 
was to save the attorney's rights 
where he had been unable to get 
possession "—In re Heinshelmer, 108 
NE 686, 687, 214 NY 361, Ann Cas. 
1916E 884, modifying 149 N Y.S 681, 
164 App Div. 265 


tien of attorneys having no funds 
in their possession is “charging” 
lien. 


Lien of attorneys having no funds 
in their possession is ‘’charging” 
hen—In re Falk, 220 NYS 224, 128 
Misc 856 


80. Utah—vVictor Gold, etc, Mun. 
Co. v. Republic Nat Bank, 55 P. 
72, 18 Utah 87, 72 AmSR 767 

Wash-—Plummer vy Great Northern 
R Co, 110 P 989, 60 Wash 214, 
81 LRAANS) 1215 

6 C.J. p 767 note 84 


SL. Prichard v. Fulmer, 159 P. 389, 
22 NM. 1384, 2 ALR 474—6 CJ. 
p. 767 note 865. 


Distinction of no consequence 

"Whether this 11ght on the part 
of the attorney 1s, strictly speaking 
a ‘mght to a hen’ or the mght to 
the equitable interference of a court 
of equity .. . 18 of no conse- 
quence "——-Prichard v. Fulmer, 159 P. 
39, 40, 22 NM 134,23 ALR 474 


8% Hawaiu—Maiter of 8 Ah Mi, 8 
Hawalu Hed. 176—In re Austin, 2 
Hawa Fed 210 

Ohio —Duiehl v. Friester, 87 Ohio St. 
478—Villhauer v Toledo, 5 Ohio 8. 
& CP. 8 32 CincL Bul 154 

Tex.—Dutton v Mason, 562 SW. 651, 
21 TexCav App 389 


83% US—Graeber v. McMullin, (C. 
C.A.Colo) 56 IF (2d) 497, certiora- 
ri denied McMullin vy. Graeber, 58 
SCt. 9, 287 US. 603, 77 La 526. 

Miss —Chattanooga Sewer Pipe 
Works v. Dumler, 120 So. 450, 158 
Miss 276, 62 A.L.R. 999 

Mo—Cell v. Robison, (App.) 79 8. 
W.(2d) 489 

6 CJ. p 768 note 87. 


7 CdJ.S. 


Of c.arse, where a charging lien is created by stat- 
ute che right to the lien exists only in cases spe- 
cifically provided for by such statute.84 Moreover, 


Aside from statute, the attorney is 
entitled to assert and enforce the 
charging lien—-Royal Ins Co v. 81- 
mon, 174 A 444, 20 DelCh 297 


Statute supplementing equitable as- 
mgument or lien 

A statute (Ala Code § 6262), giv- 
ing attorneys liens on money judg- 
ments for fees, was held to supple- 
ment, not to exclude, equitable as- 
signments or lhens-—U S. Fidelity 
& Guaranty Co v. Levy, (CCA 
Ala.) 77 F (2d) 972 


Statute virtually superseding ocom- 
mon-law lien 

“The statute has not only enlarg- 
ed, but has virtually superseded and 
taken the place of the old common- 
law charging lien, so that now, when 
we speak of a charging hen, we re- 
fer to the statutory len”—In re 
Sebring, 264 N YS. 379, 385, 238 App 
Div. 281. 


Client’s Hability to pay for services 
not altered 

L (1909) p 97, giving an attorney 
a hen on all claims and causcs of 
action on which the action has been 
brought, for the amount of the fees, 
does not alter the relation of aitor- 
ney and client, and primarily the 
client i8 hable for his services— 
Case v Emerson-Brantingham Co, 
109 NE 671, 269 Ill 94. 


“One charging lien cannot extend 
to two actions, though there may be 
@ distinct lien in each action "— 
re Eno’s Estate, 182 N Y.S. 671, 672, 
1123 Misc 465 


34 DBerkcmeier y. Dormuralt Motor 
Sales, 263 IllApp 211 See Tuohy 
vy. Chicago & Joliet Hiectric Ry. 
Co, 200 Ill App. 446 


Statute not extended to include per- 
sons not named 

The Attorney’s Lion Act, (Cahill 
Rev St [1931] ¢ 13 par 13) providing 
that the attorney shall have a lien 
on notice on the party against whom 
their clients may have suits, claims, 
or causes of action, cannot be ex- 
tended so as to include other persons 
than those expressly named therem 
-——Berkemoier v Dormuralt Motor 
Sales, 263 TllApp 211. 


Wo Hien arising from commissionex’s 
action 

American mixed claims commis- 
gioner’s action in fixing the amount 
of attorneys’ foes for securing a war 
claim settlement gave them no lien 
on their client’s funds in the treas- 
ury—Mellon v Jones, 60 App.DC 
269, 51 (2d) 431, certiorari denied 
Jones v Mellon, 62 8 Ct. 22, 284 U.S. 
641, 76 L.Bd. 546. 
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Gien irrespective of whether compen- 
sation will be paid 

By legislative enaciment attorneys 
may have a lien on a cause of ac 
tion to secure the payment of fees, 
irrespective of whether the compen- 
sation will be paid if the client does 
not recover —State v. Merrill, 161 N 
W. 375, 165 Wis 188. 


Compensation of attorney and no 
claim for client 

Attorneys for plaintiff in @ separa- 
tion action were held not entitled to 
@ charging len, where they were 
compensated for their services and 
there was no claim attaching to the 
verdict, judgment, or order in the 
chent’s favor—Hastings v. Hast- 
ings, 233 N.YS. 179, 225 App Div 
897. 


Where attorney opposes decree of 
fand to client 

(1) An attorney could not enforce a 
statutory hen on a fund, ownership 
of which was decreed against his 
opposition—-Campbell v. Lederer 
Realty Corporation, (RI) 140 A 
177. 


(2) Accordingly, an attorney at 
law could not onforce an attorney’s 
lien against a fund adjudged to a 
former client, who was not notified 
of such attorney’s withdrawal nor 
against such attorney’s opposition — 
Campbell v. Lederer Realty Corpora- 
tion, supra. 


Contract of client capable of control- 
ling fund 

(1) Under Gurd Rev St (1921) «¢ 
82 § 55, a lien must be based on 
some contract for fees entered into 
by clients capable of so controlling 
the fund as to subject it to a lien— 
People v Holten, 136 NE 738, 304 
Till 394, 24 ALR. 929, affirming 222 
TlLApp 427. 


(2) Accordingly, under the statute, 
no lien arises in favor of an attor- 
ney for services on behalf of a tax- 
paycr in a suit against a public of- 
ficer to compel him to account for, 
and turn over, taxes collected by 
him, since the taxpayer, client, had 
no authority to contract for the dis- 
position of public funds which might 
be recovered in the suit in question 
—People v. Holten, supra. 


Restriction to client’s cause of 20. 
tion, claim, or counterclaim 

Under particular statutes a charg- 
ing lien may be allowed only on a 
clhient’s cause of action, claim, or 
counterclaim—lIrish Free State v 
Guaranty Safe Deposit Co, 266 N.Y. 
S. 8, 148 Misc 256, affirmed 271 N 
YS 1071, 242 AppDiv. 612—Steuart 
v. D’Esterre, 170 N.Y S. 936, affirmed 
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an attorney’s right to a charging lien will not be 
recognized when to do so would be in violation 
of well-settled legal principles.86 


On the other 


Steuart v. Ineal, 174 N.Y.S. 922, 187 
App Div. 935 


Service of process 

Under Code (1907) $$ 3011, 3092, 
4853, an attorney’s len on the suit 
1s not dependent on service of proc- 
ess, since the filing of the complaint 
at law or the bill in chancery is 
commencement of the suit —Denson 
v Alabama Fuel & Iron Co, 73 So 
525, 198 Ala $883 


85. Fenn v. Hart Dairy Co. (Mo. 
App) 83 8.W.(2d) 120. 


Services for minors benefit not nec- 
essarics 

(1) An attorney is not entitled to 
a lien on a settlement for injuries 
to a minor client, where the attorney 
was not employed by the guardian 
or curator under the direction of 
the probate court, and where the 
attorney’s services were not shown 
to be “necessaries” within the mean- 
ing of the law relating to minors.— 
Fenn v. Hart Dairy Co, (Mo App ) 
83 S'W (2d) 120, 126, 127. 


(2) “The next friend and the at- 
torney for the next friend of a minor 
may consider it advisable and in the 
mterest of the minor to bring a suit 
in his behalf as soon as possible 
after the cause of action in his fa- 
vor arises, but in so far as the le- 
gal necessity for so doing is con- 
cerned, we believe it cannot proper- 
ly and accurately be said that there 
18 any such necessity as would au- 
thorize a court to disregard all the 
law enacted for the protection of 
minors and hold them to be bound 
by contracts for attorney's fees 
made by their next friends.”—J'enn 
vy Hart Dairy Co, supra 


(3) “We believe that ‘the laborer 
is worthy of his hire,’ but the policy 
of the law of this state 18 so clear- 
ly defined that when an attorney un- 
dertakes to represent a minor plain- 
tiff in the bringing of a suit and 
wishes to secure for himself the 
benefits of the attorney’s lien stat- 
utes to protect his fee for services, 
he must clearly plead facts showing 
that his employment was necessary 
to protect the rights of the munor, 
or he must show that he was em- 
ployed by a duly appointed guardian 
or curator of such minor under the 
direction and authority of the pro- 
bate court”—H'enn vy. Hart Dairy 
Co, supra. 

Where retainer contract vold 

(1) Where a contract retaining at- 
torneys to defend a proceeding and 
action against the Tonawanda In- 
dian Nation was vold because not 
approved by the secretary of the in- 
terlor and the commismoner of In- 
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hand, a lien on the proceeds of litigation should be 
declared in favor of an attorney in a cause where 
equitable considerations require that such lien be 


recognized 86 


dian affairs, the attorneys were not 
entitled to have an attorney's len 
declared and enforced on the basis 
of quantum meruit—In re Darch, 
265 NYS 86, 147 Mise. 836 


(2) Where an attorney performed 
services in the prosecution of a per- 
sonal injury claim, which was later 
settled without his knowledge, his 
claim for compensation cannot be 
presented as a hen on the amount of 
the settlement, where his contingent 
fee contract with claimant is void, 
but must be presented on the basis 
of quantum meruit—Filipiak v 
Zintak, 264 Ill App 392. 


96. Ark.—Haynie, Parks & Westfall 
v. Camden Gas Corporation, 56 S 
W.(2d) 419, 186 Ark. 842 

N.Y.—Schoenherr v. Van Meter, 109 
NB 625, 626, 215 N.Y. 548, revers- 
ing 148 N.YS. 1148, 158 App Div. 
907. 

Where persons benefited refuse to 

pay for services 

On refusal of domestic consum- 
ers of gas to pay attorneys employed 
by the aty to defend a suit to en- 
join an ordinance lowering gas rates, 
the court should declare a len in 
the attorneys’ favor on the fruits of 
the htigation—Haynie, Parks & 

Westfall vy Camden Gas Corporation, 

56 S W.(2d) 419, 186 Ark. 842. 


Attorney engaged ‘by director of cor. 
poration to recover for misap- 
propriation of officer 

‘Where, under the law of private 
corporations, a director had the right 
to maintain an action against an of- 
ficer of a corporation to compel him 
to account for corporation property 
or funds misappropriated by him, an 

attorney engaged by a director of a 

corporation to sue to recover proper- 

ty of the corporation misappropriat- 
ed by an officer was entitled to an 
equitable len on the property re- 
covered —Schoenherr v Van Meter, 
109 NE 625, 215 NY 6548, revers- 


ing 148 NY.S. 1148, 158 App Div 

907. 

Money distributed as result of attor. 
ney’s services 


In proceedings for an accounting 
against an attorney employed to es- 
tablish clients’ rights in decedent’s 
estate, the attorney was held to be 
entitled to a hen on moneys to be 
distributed az a result of his serv- 
ices—In re Carney, 158 NYS 6865, 
93 Misc. 600 


87. US8S.—Cooper v. (DC 
Fla) 49 F.(2d) 778. 

Ky—Irvine v. Stevenson, 209 SW 
7, 188 Ky. 306 

NY.—In re Albrecht, Maguire & 


McNair, 


ATTORNEY AND CLIENT 


Existence of subject matter as prerequtsiie. 
order that a valid charging lien may exist, it is 
essential, that there exist some subject matter to 


7 C.Jd.8. 


In 


which such lien may attach.87 Moreover, in the 


Milla, 
713, affirmed 233 NYS 388, 225 
App Div 423, affirmed 171 NH 172, 
258 NY 587 

6CJ p778 note 28. 


Attorney's statutory lien cannot 
arise without something to which it 
can attach—Petition of Albrecht, 
238 NYS. 388, 225 App Div. 423, af- 
firming In re Albrecht, Maguire & 
Mills, 280 N.YS. 648, 182 Mise 718, 
and affirmed In re Albrecht, 171 NE 
772, 2358 NY. 587 


Judgment, final order, report or de- 
cision 


In the absence of a judgment or 
final order, report, or decision in the 
client’s favor on the bond, the attor- 
neys’ charging lien did not attach 
—Anderson vy U 8S Fidelity & Guar- 
anty Co., 268 NYS. 3888, 238 App 
Div 48 


Dismissal 

An attorney’s lien for services ren- 
dered to plaintiff does not attach to 
an order of dismissal of action, not- 
withstanding the order is a judg- 
ment subject to the control of the 
court, since it is not a judgment in 
favor of plaintiff nor one which has 
@ pecumary value to plaintiff —DUni- 
versal Oil Products Co v Standard 
Oul Co of Indiana, (DC.Mo) 6 F 
Supp. 37, affirmed (CCA) German 
v. Universal Oil Products Co, 77 F 
(2a) 70 


Proceeds 

(1) No lien may arise where there 
have been no “proceeds "—Matter of 
Hasbrouck, 188 NYS 620, 153 App 
Div. 394—Matter of Ely, 139 NYS 
729, 79 Misc. 118—6 CJ. p 780 note 
52 


(2) A decree granting letters of 
administration, but not determining 
the right of the petitioner to any 
part of the decedent’s estate, but 
merely his right to act as admuinis- 
trator, does not constitute proceeds 
to which the hen of petitioner’s at- 
torney can attach—In re Nocton’s 
Estate, 162 NY.S 215 


Defendant held to have no interest 
to which lien could attach 

In an action by a coal company 
to declare a trust in property pur- 
chased by defendant from funds re- 
celved as secret rebates while de- 
fendant was plaintiffs sales man- 
ager, defendant’s interest in the 
property having been exhausted by 
the transfer of title from defendant 
to plaintiff, no interest therein re- 
mained in him to which a lien could 
attach in favor of his attorneys— 
Stover v Atlantic Ice & Coal Corpo- 
ration, 125 SH 8387, 169 Ga 3857. 


1144 


230 NYS 648, 182 Misc , Gien exists only 


against money or 
property acquired by services of 
attorney 

An attorney’s lien exists and is 

enforceable only against moneys or 

personal property acquired by serv- 

ices rendered in a particular action 

or proceeding by which the money 

or property 18 produced —Johnson v. 

Riddle & Ellis, 85 So. 701, 204 Ala. 
408. 


Zo len attaches to property of es- 
tate incidentally delivered to at. 


tornuey 

An attorney employed to procure 
letters of administration of an es- 
tate, the property of which belonged 
to all the next of kin, subject to ad- 
ministration, had no lien under Ju- 
diciary L. § 475, on property of the 
estate ineldentally delivered to him, 
such property not being property re- 
covered by him, and possession 
thereof not being necessary to draw 
the papers and attend to the detaula 
of procuring letters of admuinistra- 
tion, and a decree appointing an ad- 
ministrator not determining that any 
one has a right to own property of 
the estate—In re Dawson's Estate, 
180 N.YS 271, 110 Misc 4732. 


Funds held on interplesder 

No attorney’s len can attach to 
funds held on interpleader in favor 
of the attorney of claimant prior to 
@ judgment finding such claimant en- 
titled to them—Remelin v_ Butter- 
worth, 152 NB. 198, 20 Ohio App. 
856. 
Where nothing collected 

Where an attorney was retained 
by a temporary admunistratrix to 
collect moneys on deposit belonging 
to the estate, but collected nothing 
in the actions he brought, which did 
not come to trial, there was nothing 
to which a charging lien could at- 
tach —In re Farmers’ Loan & Trust 
Co, 188 NYS $78, 196 App Div 639. 


Mutual indebtedness between client 
and adversary 

(1) Attorneys for one partner ad- 
judged to be indebted to the other 
could have lien only to the extent 
that their client had something com- 
ing to him from partnership funds 
on final settlement —Dunn v. Bleeck, 
286 NYS 402, 246 App Div 382 


(2) Where defendant, in an equita- 
ble suit to offset mutual judgments, 
owed plaintiff on certain notes at the 
time defendant obtamed judgment 
against plaintiff, and plaintiff later 
obtained a judgment on such notes, 
defendant’s attorneys, in the action 
to offset the mutual judgments, 
could not have a len for their fees 


7 ©.d.8. 


absence of some statutory provision providing that 
an attorney’s charging lien may exist on a cause 
of action, such lien cannot arise on the naked cause 
of action of his client.288 Further, a statute pro- 
viding for a charging lien on a client’s cause of ac- 
tion, claim, or counterclaim does not authorize 
such lien where there 1s no cause of action, claim, 


or counterclaim.®9 


Attorney regarded as equtiable assignee. An at- 
torney who has a charging lien for his services is, 
to the extent of such services, to be regarded as an 
equitable assignee of the judgment or funds pro- 


duced by his efforts.9° 


Notice to client that Les may be claimed. An 
attorney’s right to assert a lien to secure payment 
of compensation does not require that he should 
have notified his client that such lien might be 


claimed.92 


established —McIntosh v. McIntosh, 
234 NW. 234, 211 Iowa 750 


es. St. Lous, I M & S. Ry. Co v 
Blaylock, 175 SW 1170, 117 Ark 
504, Ann Cas19174 6683—6 CJ. p 
778 note 28 

Wo lien on cause of action 
Under Acts (1909) p 892, Kirby 

Dig 8§ 4458, 4402, an attorney has 

no interest in the cause of action it- 

self—St Louis, I. M & 8S. Ry. Co 

v. Blaylock, 175 SW 1170, 117 Ark 

604, Ann Cas 1917A 663 


iden, not created by notice thereof 

Service of notice of a lien by at- 
torneys did not create a legal lien on 
@ cause of action or subject matter 
-—Ilinos v. Keating, 271 P 6, 39 Wyo 
217, 67 ALR 430, rehearing denied 
275 P. 181, 39 Wyo. 217, 67 ALR 
430. 


eo. Merritt v Metropolitan Life 
Ins. Co, (MoApp) 66 S W.(2d) 
967—6 CJ p 779 note 38 


‘Where no cause of action in client 
(1) Where a deceased wife’s life 
policies were payable to executor or 
administrator and her surviving hus- 
band was neither, the alleged provi- 
sion that insured could choose to pay 
another person equitably entitled to 
the policy benefits was held not to 
give the husband a cause of action, 
as respects his attorney's lion, where 
the husband settled the sult with in- 
surer—Merritt v Metropolitan Life 
Ins. Co., (Mo App) 66 8S W.(2d) 967 


(2) Where a client had nd right of 
action, the client’s contract with the 
attorney to bring suit was h-ld not 
to confer a lien for the attorney’s 
fee, although the suit was settled 
by payment of a certain sum to the 
client —Merritt v. Metropolitan Life 
Ins Co., supra. 


Where no counterclaim fled 
In actions by a husband against 
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Attorney's authority to begin suit as condition 
precedent to lien. The existence of a charging 
lien on a cause of action depends on the attorney's 
authority to begin the suit.92 

Where action does not reach verdict, report, de- 
ciston, or judgment. Where attorneys are given a 
charging lien on the cause of action of their clients, 


such lien may arise, notwithstanding the action 


ment.98 


never reaches a verdict, report, decision, or judg- 
On the other hand, a statute giving a 
charging lien to attorneys “on all judgments ob- 
tained by them” does not confer a lien on an at- 


torney, where proceedings brought by him on be- 


half of his client do not result in a judgment.®4 
Right to retaining lien not condition precedeni 

to night to charging lien. That an attorney could 

not claim a retaining lien may not preclude his 


asserting a charging lien.95 


a wife involving their property, the 
wife’s attorney hed no charging len, 
where no counterclaim was filed — 
Ekelman v. Marano, 167 N.B. 311, 251 
NY. 178, reversing 230 N'Y.S. 831, 
224 App Div. 761. 


Statute broad enough to include all 
civil actions 

Comp St § 6576, giving an attor- 
ney a hen on his client’s cause of 
action or counterclaim, 1s broad 
enough to include all civil actions — 
Taylor v. Taylor, 196 P. 211, 33 Ida- 
ho 445 


90. Kan—Lpp v. Hinton, 170 P. 987, 
102 Kan 435 
N J—In re McCormick’s Estate, 182 
A 485,14 NJ Mise 73 
ND—Jacobsen v. Miller, 198 N.W. 
$49, 60 ND 828, 34 ALR 317. 
Pa—Smith v Keener, 113 A. 912, 270 
Pa 678 
6CJ p 766 note 81. 
Hquitable owner of fund produced 
by labor 
An attorney is regarded as the 
equitable owner of a fund he brought 
imto court with respect to his right 
to reasonable value for his services 
in bringing it—In re Lear’s Istate, 
213 N.W. 240, 204 Iowa 346. 


Express contract 

In the absence of an express con- 
tract, out of which an equitable as- 
signment arises, an attorney has no 
luen for his compensation on a judg- 
ment or decree rendered in a suit 
prosecuted by him, nor on real es- 
tate, moneys, fund, or other proper- 
ty recovered by means of his exer- 
tion and labors—People v, Holten, 
222 DllApp 427, affirmed 1386 NEE 
738, 304 lll 894, 24 ALR 929. 

Before adoption of the code, the 
attorney had a lien on the judg- 
ment obtained by his assistance, and 
he is, to extent of his services, with 
certain limitations, regarded as an 
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equitable assignee of the judgment. 
—Anderszon v. Star-Bair O11 Co, 2438 
P. 394, 834 Wyo 333 


81. Catherwood v. Morris, 196 N.E 
519, 360 Ill, 478. 


Moither duty as attorney nor statute 
requires such notice 

Neither an attorney’s duty nor a 
statute (Smith-Hurd St.Annot. ¢ 18 
§ 14) authorizing a lien imposes oa 
him any obligation to reveal to his 
chents that he may olaim a lien for 
fees on the proceeds of the Litigation 
or any compromise or settlement 
thereof —Catherwood vy. Morris, 196 
NH 619, 360 Ill 473. 
Attorney not estopped 

Deceased complainant’s attorney 
was not estopped to set up a lien for 
fees on proporty acquired by substi- 
tuted complainants in the parties’ 
settlement of the litigation by fail- 
ure to inform them that he had, or 
was claiming, a lien before the giv- 
ing of notice thereof to defendant 
or the entry of a decree approving 
the settlement, even if it was his 
duty to notify them of his intention 
to claim a lien —Catherwood v. Mor- 
ris, 196 NH 6519, 360 Ill 4738. 
Notice as requirement of proceedings 

to perfect attorney’s lien see in- 

fra § 214. 


92. Ga—Suwanee Turpentine Co v 
Baxter, 35 SH 142, 109 Ga 6597. 
N ¥ —Mitchell v Mitchell, 137 N.Y. 
S 1065, 143 App Div 172—Kelly v. 
New York City R Co, 106 NYS. 
894, 122 App Div. 467. 

6 CJ p 778 note 80. 


93. Conklng v. Austin, 86 SW. $11, 
111 MoApp 292. 


94 Madoma v. Meyer & Wetmore, 
119 So 96, 9 La App. 71. 

95 In re Levine's Estate, 278 N.Y 
86, 154 Misc 700, affirmed 288 
N.Y.S. 5138, 247 App.Div. 19. 
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Solvency of client inunaterial to validity of lien. 
The validity of an attorney’s charging lien created 
by statute does not depend on the solvency or in- 
solvency of the client.96 


Statute conferring charging lien as not abolishing 
common-law remedies. A statute conferring an at- 
torney’s charging lien does not abolish previously 
existing common-law remedies of an attorney for 
realizing fees for his services.®? 


Agaimst whom lien may be charged. An atior- 
ney’s charging lien may be valid as agamst both 
the client and his attaching creditors,88 and such 
lien may be charged against the receiver of a client 
for whom the attorney has performed services.®9 
Moreover, that an allowance has been made for 
counsel fees to be paid by a third person may not 
affect the lien of an attorney as against his own 
client.1 However, an attorney with notice of an 
mnocent third person’s interest in specific prop- 
erty may not be permitted, as agaimst such third 
person, to assert a charging lien in conflict with 
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such interest;2 nor may the mere fact that one 
benefits by the services of an attorney on behalf 
of his client render the person so incidentally ben- 
efited liable to a lien by such attorney? At alt 
events, a charging lien authorized by statute, may 
be asserted only against persons contemplated by 
the particular statute,* and a state 1s not bound by 
a charging lien of an attorney who recovers a 
judgment for the state under a statute which does 
not expressly bind the state.5 


b. Agreement for Lien 


A valid agreement between a client and his attorney 
may, in accordance with rules discussed hereunder, give 
rise to a charging Ilen. 


An agreement between attorney and client that 
the attorney shall have a lien on the judgment is 
decisive as to the existence of the len® and con- 
stitutes a valid equitable assignment of the judg- 
ment pro tanto which attaches to the judgment as 
soon as it 1s entered.? Moreover, a charging lien 


Attorneys never in possesmon of 
funds 

Attorneys may assert a charging 
lien on any fund recovered through 
their eftorts in an action or special 
proceeding, even though they can- 
not assert @ possessory or retaining 
lien because they have hever been 
in possession of the funds—-In re 
Levine’s Hstate, 278 NYS 386, 154 
Misc. 700, affirmed 286 N.Y.S. 518, 
247 App Div 19. 


Gien on client’s cause of acticn 

An attorney’s charging lien on his 
chent’s cause of action 18 1ndepend- 
ent of, and in addition to, his com- 
mon-law or retaining lien on any 
property of his client which may 
come into his posses#ion in the 
course of his employment —Matter 
of Heinsheimer, 148 NYS. 896, 169 
App Div. 88. 


96 Kubu v Kabea, 172 NW. 496, 
142 Minn, 488 


87. In re Sebring, 264 NYS. 379, 
238 App Div 281. 


93. Royal Ins Co. v Simon, 174 A. 
444, 20 DelCh 297 


Contingent retainer immaterial 

An attorney 1s entitled to enforce 
@ charging lien both against the cli- 
ent and the client’s attaching credi- 
tors, even though retainer was on 
@ contingent basis—Royal Ins Co 
v. Simon, 174 A. 444, 20 DelCh 3297. 


98. Webster v. Sweat, (CCA Miss ) 
65 E (2d) 109 


Discretion 

In a controversy between an at- 
torney and his client’s receiver con- 
cerning liens for an attorney's fees, 
a judge had the right, in the exer- 
cise of @ sound discretion, to see 


that the receiver did not obtain the 

benefit of the attorney’s services 

without paying therefor in full— 

Webster v. Sweat, (CCA Miss) 65 

F (2d) 109 

it. In re McCormick’s Dstate, 182 
A 485, 14 NJ.Masc 73 


Zee to be pail by accountant 

An attorney for an heir filing ex- 
ceptions to admunistratrix’ final ac- 
count hed a right in the client’s dis- 
tributive share for fees agreed on 
with the client, notwithstanding an 
allowance on an accounting of coun- 
sel fee to be paid by the account- 
ant personally—iIn re MoCormick’s 
Estate, 182 A. 485, 14 NJ Misc 73 


2 Henderson v Elam, (Mo) 232 8S 
W 469 


Wotice of understanding between cl!. 
ent and thizd person 

Where plamtif, after arranging 
that a creditor should recover lands 
of which plaintiff was the beneficial 
owner, paid the creditor the amount 
of his expenses, together with a rea- 
sonable attorney’s fee, the attorney 
who induced the creditor to give him 
@ contract for one half the lands, 
as a contingent fee, cannot, being 
at least chargeable with knowledge 
of the relatons between the parties, 
subject the land to his len—Hender- 
gon v. Hlam, (Mo) 232 SW. 469 


& Grossberg v. Knight, 266 Ill App. 
183 


Benefit to sister of client 

Where services of attorneys on be- 
half of their client mured also to the 
benefit of the chent’s sister, who had 
not retained such attorneys, she was 
not luable to a lien in favor of such 
attorneya —Grossberg vy. Knight, 266 
App 183. 
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4 Appeal of Elliott, (Mo App.) 284 
SW 526 
Mo lien against director general of 
railroads 
An attorney who was not employ- 
ed to sue the director general of rail- 
roads, and who brought action for in- 
juries against the railroad without 
joining the director general, was not 
entitled to a len against the director 
general under the Attorney’s Iuen 
Act—-Appeal of Ellott, (Mo App ) 
234 SW. 5626 


& State v National Surety Co, 161 
P. 1026, 29 Idaho 670. 


Mo equitable lien 

Where the constitution and stat- 
utes provide the method for pay- 
ment of claims against the state, an 
attorney recovering a judgment for 
the benefit of the state has no equi- 
table lien on the recovery —State v 
National Surety Co, 161 P. 1026, 29 
Idaho 670 


6 US—U. 8S Midelity & Guaranty 
Co. v. Levy, (CCA Ala) 77 F (24) 
972 

Cal—Tracy v. Ringole, 262 P. 738, 87 
CalApp 549 

6CJ p 769 note 94. 


Administrators contract 

In an action by an admunistrator 
for damages for wrongful death a 
contiact by the administrator as to 
counsel fees was held to fall within 
the attorney's lien statute, and the 
attorney hag an enforceable lien — 
Johnson v. Missouri Pac R Co, 222 
S.W. 784, 144 Ark. 469. 


7 Terney v. Wilson, 
283 
Oral agreement to assign to third 
party the amount to be recovered in 


45 NJ Lew 
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may arise out of an agreement between a client ) parties that such judgment or proceeds is to be 


and his attorney that he is to receive a portion 
of the judgment recovered or of the proceeds there- 


of, provided it appears to be the 


a law action to be brought by the 
assignor and 2 recital thereof in a 
written assignment to the attorney 
in payment of the attorney's fees 
weie held to create an equitable hen 
against the judgment obtained —Ar- 
mour Fertilzer Works v. Newbern, 
185 SE 471,310 NC 9 


S&S <Alyea v. Hampton, 150 So. 242, 
112 Fla 61—6 CJ. p 769 notes 
96 [a], [b], 97. 


Mxpress or implied agreement for 
payment 

“A charging hen cannot exist, un- 
less it 18 an element, express or i1m- 
plied, of the agreement that the 
lawyer 18 to be paid out of the fruits 
of the judgment.”—In re Heinshei- 
mer, 108 NE 636, 688, 214 N.Y. 361, 
Ann Cas 1916E 384, modifying 149 N. 
Y.S 681, 164 App.Div. 2665. 


Agreement constituting egnitable 
lien, not assigument 

(1) An agreemont between an at- 
torney and client that the former 
shall have a share of the fruits of 
the action is not an assignment of 
such share, but merely creates an 
equitable hen on the amount re- 
ceived by the chent —Nichola v Orr 
166 FP 661, 68 Colo 338, 2 ALT. 
449 


(2) Contract between an attorney 
and a client for the payment of the 
attorney out of the judgment re- 
covered or to be recovered as an 
equitable assignment of the fund 
pro tanto see supra § 187. 


(3) Where a widow retained an 
attorney to institute legal proceed- 
ings to obtain more propeity than 
the widow received under the testa~ 
tor’s will, the agreement being that 
the attorney should receive one-half 
of the property recovered in such 
proceeding above the amount widow 
received under the will, and where 
deceased’s son procured a transfer 
by quitclaim deed from the widow 
rendering it impossible for the ai- 
torney to prosecute the contcm- 
plated proceedings, the attorney 
could assert an equitable lien for 
his interest in the transferred prop- 
erty arising from the contract with 
the widow—Winslow v. Becker, 
(Or) 58 P.(2d) 620. 


General retainer executed by a 
legatee gave mse only to an attor~- 
ney’s lien which, on ordinary prin- 
ciples, is for the reasonable value 
of the services rendered—In re 
Kitching’s Will, 253 N.Y.S. 112, 141 
Mise. 704. 


imtention of the 


Particular contracts held to create 
lien 

(1) Where the admunistratrix of 
decedent employed attorneys, agree- 
ing that they should receive one 
half of the recovery, it was held 
that, although signed by the admuin- 
istratrix as an individual, yet, as 
she could maintain an action only 
in her representative capacity, such 
contract gave the attorneys a len 
under the attorneys’ len statute, 
and might be enforced against de- 
fendant company which made settle- 
ment with the admuinistratrix inde- 
pendent of her attorneysa—Jobhnson 
v Missouri Pac R Co., 222 S.W. 784, 
144 Ark. 469. 


(2) A contract between an attor- 
ney and a client for fifty per cent 
of the amount recovered and half 
the attorney's expenses is a con- 
tract including expenses as part of 
the fee, so that they come within 
the attorney’s len statute (Acts 
[1909] p 892) —Midland Valley R 
Co v. Johnson, 215 SW. 665, 146 
Ark. 174,7 ALR 1007, 


(3) Where a sole heir retained at- 
torneys to represent her in proceec- 
ings to remove her as temporary ad- 
ministrairix and to have anotier 
made permanent administrator, un- 
der an agreement whereby the attor- 
neys were to receive ten per cent 
of any War insurance paid over to 
her and she made a settlement with 
adversary parties, in her subsequent 
suit to set aside the settlement, 
where the msurance funds were im- 
pounded, the attorneys were held to 
be entitled on intervention to a len 
for their fees, since the temporary 
administratrix employed the attor- 
neys in her individual, as well as 
administrative, capaciity—Pharr v 
McDonald, 180 SH 844, 180 Ga. 777 


(4) A contract for an attorney’s 
fee for one third of the amount re- 
covered in a workmen’s compensa- 
tion law case gives the attolney a 
privilege on the judgment recovered 
under the Workmen’s Compensation 
Act of (1914) § 21 subsec 2, as 
amended, and Act (1906) No. 124— 
Burton v. Kaucher, Hodges & Co, 
3 LaApp 74. 

(5) Attorneys had a paramount 
len on an amount recovered for a 
chent under a disability provision 
of an insurance policy pursuant to 
a contingent fee contract —Chatta- 
noogea Sewer Pipe Works v. Dum- 
lor, 120 So. 4650, 153 Muss. 276, 62 
ALAR. 999. 


(6) Under L (1917) o 1515 § 1, 
where an attorney agreed with his 
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looked to for security.8 Similarly, a charging lien 
may arise from an agreement whereby the cause 
of action? or a specified fund! is made liable for 


clhent that in the event of a settle- 
ment he should receive fifty per 
cent of the amount received by the 
client and he in good faith subse- 
quently settled the cause of action, 
the attorney was bound by his 
agreement, and the amount of his 
lien was dependent on the contract 
he had made—Cawley vy. Burke, 110 
A. 609, 43 RL 188. 


(7) An attorney for decedent and 
administrator, suing for insurance on 
@ contingent fee contract, had a len 
on the amount recovered—In re 
Agee’s Estate, 252 P. 891, 69 Utah 
130, 50 AL R. 641, 


& Lewis v. Braun, 191 N.E. 56, 356 
IL. 467. 


Hquitable Hen implied from ocon- 
tract 


(1) A contract between an attor- 
ney and a client, containing no per- 
sonal covenant of the client to pay 
the attorney and imposing compen- 
sation directly onto the cause of ac- 
tion, implied an equitable len to the 
attorney.—Lewis v Eraun, 191 N.#. 
56, 366 Ill 467. 


(2) Accordingly, a contingent fee 
contract between an attorney and B® 
client, imposing a duty on the attor- 
ney to perform services, accomplish 
the desired result, 1n consideration 
of the cllent’s holding the cause of 
action subject to the services of the 
attorney and his right to share in 
the proceeds, and to convert ihe 
cause of action into the proceeds and 
divide them with the attorney was 
held not a power of attorney ter- 
minable at the chent’s death but a 
bilateral contract crealing an equita- 
ble Len in favor of the attorney.— 
Lewis ¥. Braun, supra. 


10. Strong v. Dutcher, 174 NYS. 
352, 186 App.Div 807. 


Agreement with beneficiary of trust 

Where a life beneficiary’s inier- 
est was jeopardized by an invest- 
ment in a@ mortgage on property in 
which a trustee was interested, en- 
dangering a loss through litigation 
with such trustee, an attorney, who 
rendered services protecting the ben- 
eficiary’s interest under an agree- 
ment with the beneficiary whereby 
he was to be reimbursed out of a 
trust fund, was held to be entitled 
to a lien on the trust fund.—Strong 
v. Dutcher, 174 N.Y.8. 352, 186 App. 
Div 3807 


Stipulation for attorney's fees on 
note 
An attorney’s fees, stipulated in a 


note, constitute a lien on the divi- 
dend declared on a claim against 
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the payment of an attorney’s fees. On the other 
hand, there exists authority to the effect that no 
charging lien can exist in the absence of an ex- 
press agreement out of which an equitable assign- 
ment can arise! and a mere naked promise to pay 
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an attorney out of a particular fund, unaccom- 


panied by any words of transfer or the giving of 
any power or authority over the fund, may not 
operate to create a lien thereon.12 At any rate, 
a charging lien which is not authorized by the 
terms of a contract existing between attorney and 
client may not be recognized where such contract 
is relied on by the attorney.18 Ultimately the ques- 


a bankrupt, presented by the attor- 
ney —Central Loan Co. v Russell, 
(CC ATex) 16 F (2d) 85 


11. Dougherty v. Hughes, 46 NE 
229, 165 Til. 384—Story v. Hull, 82 
NE 265, 143 Ill 606—Black v 
Bevan, 198 Ill App 584. 

1a US—Spellman Ve Bankers’ 
Trust Co, (CCAN.Y.) 6 F (2d) 
799. 

Cal—McGown v Dalszell, 236 P. 941, 
72 Cal App, 197 

D.C —Taylor v. Wharton, 48 App D 
C 104, certiorari demied 35 S Ct. 
798, 288 US 681, 59 L.Ed 1498 

N.Y —Weinstein v. Seidmann, 159 N. 
YS 871, 178 AppDiv 219—Flan- 
agan v. Conners, 204 NYS 823, 
123 Misc. 236 

Tex—Kelly v Kelly, (Civ.App.) 257 
SW. 992. 

6 CJ. p 769 note 98. 


Particular contracts held not to cre. 
ate len 

(1) A contract, providing merely 
for a contingent fee for legal serv- 
ices in an action for, and which re- 
sults in, money damages for his 
client, gives the attorney no len or 
interest in the judgment, in the ab- 
sence of terms constituting in legal 
effect a transfer of part of the claim 
or judgment—McGown v. Dalzell, 
286 P. 941, 72 CalApp 197. 


(2) A contract whereby a clent 
agrees to pay his attorney a “further 
fee of 15 per cent. upon the amount 
recovered” doeg not give the attor- 
ney an equitable lien on the fund 
when recovered.—Taylor v. Whar- 
ton, 48 AppDC. 104, certioram de- 
med 85 SCt. 793, 288 US. 631, 59 L 
Ed 1498 


(3) Where a wife brought an ac- 
tion to set aside a settlement, and 
discontinued the action and con- 
veyed the property in controversy to 
her husband, the court was not em- 
powered to establish a len on the 
land mm favor of the wife's attor- 
neys under the wife’s contract to 
give the attorneys a portion of her 
interest in the property for their 
cervices, in the absence of a show- 
ing of conveyance to the attorneys 


of such interest—Kelly v. Kelly, 


(Tex CivApp) 257 SW. 992. 


(4) A client’s agreement to pay an 
attorney one thousand five hundred 
dollars for services in obtaining & 
return of six thousand five hundred 
dollars forfeited to a city for failure 
to perform a contract, to be paid out 
of the six thousand five hundred dol- 
lara, if and when returned, was not 
an equitable assignment, nor did it 
give the attorney an equitable lien. 
—Flanagan vy. Conners, 204 N.Y.S8. 
828, 128 Misc. 236 


(5) A particular retainer agree- 
ment in an action for personal in- 
jury was held not to purport to give 
a len, and not to constitute an as- 
signment of part of the fund, but 
was at most an agreement to pay 
plaintiff out of the recovery —Wein- 
stein v Seidmann, 159 N.Y.S 3871, 
178 App Div. 219 


(6) A contingent fee contract for 
services of counsel did not create an 
equitable lien on the cause of ac- 
tlon—~Enos v Keating, 271 P 6, 39 
Wyo. 217, 67 ALR 430, rehearing 
denied 275 P. 131, 89 Wyo 217, 67 
ALR, 430. 


(7) An agreement by a client to 
pay an attorney a stated percentage 
of any amount recovered from the 
estate of a testator above what was 
left her by the will did not consti- 
tute a legal or equitable assignment 
of any part of her interest mm the 
estate to such attorney.—Spellman 
v. Bankers’ Trust Co, (CC AN.Y.) 
6 F (2d) 799. 


(8) An agreement between the 
president of a corporation against 
whom bankruptcy proceedings were 
instituted, and its attorney, that the 
attorney should be compensated out 
of the alleged bankrupt’s estate, 
could not affect the rights of the 
purchaser of all the assets of the 
company, under a contract made 
with the assistance of the attorney 
and not preserving his rights —In re 
Hxpoasition Catering Co, (CCAN. 
Y.) 285 F. 828. 


13. Taylor v. Integnty Mut. Cas- 
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tion whether or not a particular agreement creates 
a lien is a matter of construction.14 A charging 
lien may not be inferred from mere silence.15 


The contract must, of course, be valid in order 
to give rise to a lien.16 


§ 212. Assignment of Lien 


The general or retaining lien of an attorney Is not 
assignable, although a claim for services or a lien for 
services on a sum collected may be assigned under cer- 
tain circumstances. 


An attorney’s possessory lien 1s not assignable 
and is lost by an attempt at assignment.17 More- 


ualty Co, 265 SW. 881, 216 Mo. 

App 599 
Where attorney cannot bring suit 

required by contract 

Where an attorney contracted with 
an employee, injured in another 
state, to bring a common-law action 
against the employer for such in- 
jury, which action resulted in a 
judgment for defendant, after which 
the employee filed a claim under 
the Workmen’s Compensation Act of 
such state, and received a lump set- 
tlement, 1t was held that, since the 
employee and employer were deemed 
to have accepted the provisions of 
the compensation act of such state 
by their failure to be exempted 
therefrom, under RevS8St(1919) § 
1162, the attorney, being without 
rmght to bring suit at common law, 
could not acquire a lien for his serv- 
ices under the contract—Taylor v. 
Integrity Mut. Casualty Co., 2665 & 
W 881, 216 Mo App 599 


Where vo collection made as con.- 
templated by contract 
An attorney’s len, under Smith- 
Hurd StAnnot. c 13 § 14 (Cahill 
Rev St [1988] c 18 par 13), cannot be 
based on an agreement to pay an 
attorney a sum equal to one third of 
any amount “collected” from a claim 
on an insurance policy and assign- 
ing him one third of any judgment 
thereafter recovered in the case, 
which employment was for the pur- 
pose of obtaining the benefits for the 
insured, during his lifetime, where 
the evidence shows that no judgment 
has been recovered and, while the 
insurer had agreed to settle, no col- 
lection had been made before the 
death of insured—Berkos v Altna 
Life Ins Co, 279 TllApp 248 
14 Ingersoll v. Coram, (C.C Mass ) 
127 F 418 
15 Wright v. Rensens, 21 NYS. 
485 
16 Davis V. 
(Ky) 64. 
17. In re Leopold, 175 NYS 188, 
186 App Div 872, affirmed 123 N 
E 876, 226 NY. 672—6 CJ p 770 
note 4. 


Sharron, 15 B Mon 


7 O.J.8. 


over, where an attorney who prosecutes a suit 
has no lien for his fees or disbursements until after 
a final judgment has been entered (infra § 216), 
he cannot protect himself for the amount of his 
fee by an assignment.18 The rule is held to be 
otherwise, however, as to assignment of a claim 
for services or of the lien for such services on 
the sum collected,19 where the assignment carries 
with it no breach of the attorney’s duty to pre- 
serve his client’s confidence inviolate 20 


Partial assignment. An assignment by an attor- 
ney of a portion of an indivisible claim is invalid 
and the assignee obtains no interest therein.21 


§ 213. Services and Fees Covered 


a. Under retaining lien 
b. Under charging lien 


a. Under Retaining Lien 


A retaining lien secures not only the costs and 
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charges of a particular case, but also extends to a 


general balance due the attorney by his client. 

An attorney’s retaining lien extends, under most 
of the modern decisions, to property in the attor- 
ney’s hands, not only so as to cover costs and charg- 
es in the particular case in which the money was 
collected, but also to the extent of the general 
balance due to the attorney from the client,2# and 
the fact that the services rendered are in behalf 
of an executor or administrator is generally held 
immaterial.23 


b. Under Charging Lien 


A charging lien secures only fees and costs due for 
services in the particular sult in which a judgment Is 
rendered 

In accord with the definition of this len (supra 
§ 211) a charging lien of an attorney 1s confined 
strictly to fees and costs due for services in the 
particular suit in which the yudgment 1s rendered,’4 
and such lien may cover an attorney’s fees and dis- 


19. Herbits v Constitution Indem- 
nity Co of Philadelphia, 181 NE 
728, 279 Mass 639 


In suit for personal injury 

An attorney, on bringing a per- 
sonal injury suit for client, cannot 
protect himself for the amount of 
his fee by assignment, since the 
right of action is not assignable be- 
fore judgment —Herbits v Constitu- 
tion Indemnity Co of Philadelphia, 
181 NE 723, 279 Mass 639 


19. Sibley v. Pine County, 17 N.W. 
337, 31 Minn. 201-6 CJ. p 770 
note 6 


Beimbursement in absence of right 
to enforce lien 

(1) Where a member of a firm of 
attorneys, four years after he had 
made an agreement with an assignee 
of a cause of action to continue ht- 
gation for one third of the amount 
recovered, bought the claim of such 
law firm for services rendered by the 
firm in the action prior to its as- 
signment, it was held that he could 
not enforce the assigned lien for 
services.—iIn re Leopold, 175 NY 
188, 186 App Div. 872, affirmed 1238 
NE 876, 226 NY 673. 


(2) However, he was entitled to 
reimburse himself for disbursements 
of his firm—TIn re Leopold, supra. 


(83) Nature and extent of habuility 
for reimbursement for expenses 
generally see supra § 180. 


20. Leask v. Hoagland, 118 NYS 
1085, 64 Mise 1656, reversed on 
other grounds 121 NYS 197, 136 
App Div. 658—6 CJ. p 770 note 6 


21. Mulford v. Hodges, 10 Hun (N 
Y) 7—6 CJ p 770 note 7. 

2% «64U.S—Everett, Clarke & Bene- 
dict v. Alpha Portland Cement 


Co, (NY) 225 F. 931, 141 CCA 
55 

N J—Marshall v. Romano, 
761, 10 NJ Mose 113 

N Y¥.—In re Babcock, 248 NYS 489, 
280 App Div 828—Bloom v Irving 
Trust Co, 272 NYS. 687, 162 
Mise. 560—Application of H. C 
Roberts Hlectzical Supply Co, 226 
N.YS 211, 181 Mise 119 

Ohio —Newcomb v Krueger, 178 N 
E. 246, 36 Ohio App 469 

Okl—In re Choate, 50 P (2d) 706— 
Burns v. Pratt, 81 P (2d) 106, 167 
Okl 546—Roxana Petroleum Co of 
Oklahoma v. Rice, 285 P 502, 109 
Okl 16 

6CJ p 770 note 9 


Reasonable value of services 

(1) The extent of attorneys’ re- 
taining lien on papers coming into 
thelr possession 1s measured by the 
value of the services rendered —In 
re Makames, 265 NYS 615, 238 App 
Div. 5634, reverging 265 NYS 611, 
148 Mise. 759—In re Sebring, 264 N 
YS 379, 288 AppDiv. 281—In re 
Babcock, 243 N.¥S. 489, 230 App 
Div. 823. 


(2) In a particular case, attorneys 
retained on a contingent fee were 
held to have a len on the client's 
papers to secure them for payment 
of the reasonable value of their 
services rendered as attorneys im an 
action —lIn re Weitling, 194 NB 401, 
266 NY 184, reversing 275 NYS. 
978, 242 App Div. 823. 


Particular matter or action and all 
others 

(1) An attorney's right to retain a 

clhent’s documents, money, or prop- 

erty coming into his hands profes- 

sionally until he 1s paid for services 

extends to any general balance due 
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to the attorney for professional serv- 
ices, elther in the particular matter 
in connection with which he came 
into possession of the things re- 
tained or in any other matter—tIn 
re McCormick’s Estate, 182 A. 4385, 
14 NJ Misc 73 


(2) A general or retaining lien of 
an attorney may extend to any num- 
ber of actions, providing the attor- 
ney has moneys, papers, or securi- 
ties belonging to his client, which 
came into his possession in the 
course of his professional employ- 
ment —In re Eno’s Estate, 182 N WY. 
S. 671, 112 Misc 45 

(8) Accordingly, an  attorney’s 
services for the benefit of a corpo- 
ration, In resisting an action by the 
state to annul the corporation’s ex- 
istence before the appointment of a 
recelver, is covered by a retaining 
luen in favor of the attorney.—Peo- 
ple v Community Live Poultry Cor- 
poration, 216 NYS. 802, 127 Misc. 
396 


23. Hurlbert v Brigham, 56 Vt. 368 
— § CJ p 785 note 95 


*® US—Everett, Clarke & Bene- 
dict v. Alpha Portland Cement Co, 
(N Y.) 2265 F. 931, 141 CCA 66 

Ala—Johnson v Riddle & Hills, 85 
So 701, 204 Ala. 408 

Colo—Collins v, Thuringer, 
(2d) 709, 92 Colo 438 

Ill—Clarke v Lake Ene & W. R 
Co, 234 ITllApp 98, affirmed Brem- 
er v. Lake Erie & W R Co, 1'8 


21 P. 


NB 32341, 317 Til 6580—Chicago 
Junction Ry. Co v. Leitch, 215 TDL 
App 67. 


Neb —Reynolds v. Warner, 258 NW 
462, 1288 Neb 304, 97 ALR 1128. 
N ¥Y—In re Sebring, 264 N.Y.S 379. 
288 App Div. 281—Neler v. Droesch 
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bursements only to the extent allowed by applica- 
ble statutory provisions in the absence of a special 
agreement providing otherwise.*5 Moreover, where 
a statute authorizing a charging lien specifies the 


Realty Corporation, 250 NYS 685, 
232 AppDiv 534, effirmed 178 N 
E 790, 257 NY 5650—In re Leo- 
pold, 175 NYS 188, 186 App Div 
872, affirmed 128 NE 876, 236 N. 
VY. 692—Lebaudy v Carnegie Trust 
Co, 1645 NYS 666, 178 AppDiv 
614—In re Craig, 157 N.Y.S 310, 
171 App Div 3218, appeal dismissed 
112 NB 1056, £18 NY 639, and 
affirmed, 115 NE. 1036—In re 
Madison's Estate, 270 N.Y.S. 621, 
151 Misc 8&5 

ND—Jacobsen v Miller, 198 N.W. 
849, 50 ND 828, 34 ALR 817. 

6 CJ p 770 note 14 


Operation of law 

An attorney has, by operation of 
law, am equitable lien on a judgment, 
when rendered, for his services and 
dusbursements in that action —Ray- 
worth vy. Henry, 158 NW. 57, 163 
Wis. 404. 


Subsequently rendered services 

(1) Attorneys may not be entitled 
to a charging len for services ren- 
dered subsequent to the action with 
respect to which such attorneys are 
employed —Hastings vv. Hastings, 
238 NY.S 179, 225 App Div. 897. 


(2) Accordingly, attorneys for 
plaintiff in a separation action were 
held not entitled to a lien for serv- 
ices rendered subsequent to such ac- 
ton——Hastings v. Hastings, supra 


(3) Similarly, an attorney for 
plaintiff is not entitled to a len for 
his services as respects a judgment 
which was obtained against defend- 
ant after the dismissal of such at- 
torney —Lusat v Atchison, T. & 8 
BE. Ry. Co, 267 TllApp 60. 


mestriction to fees for services in 
court proccedings 

“Usually where the services of an 
attorney have been recognised as an 
equitable lien, the services have been 
performed in connection with court 
proceedings and judgment hag been 
obtained in favor of his client ’"— 
Stansell v. Roach, 246 8 W. 620, 527, 
147 Tenn 188, 29 ALR. 143 


On claim presented against bankrupt 
An attorney has no lien for serv- 
ices in other cases on a dividend 
declared on a claim presented by the 
attorney for a corporation against 
a bankrupt—Central Loan Co v 
Russell, (CCA Tex.) 16 F (2d) 36 


4s respects third person ultimately 
entitled to money 

An attorney collecting moneys for 

a construction firm’s receiver was 

held not entitled to a len thereon 

to secure a claim against another 

ultimately entitled to the moneys — 
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Hackett v White, 69 AppDC. 211, 
87 F (2d) 1007. 


Personal injury and wrongful death 
actions 


An attorney, retained by decedent 
to prosecute a personal injury action 
and substituted under a stipulation 
reserving the right to share in the 
proceeds of the action, had no hen 
on the proceeds of an action brought 
by administratrix of decedent for his 
wrongful death arising from the 
same injury, since the action for 
wrongful death was independent of 
the personal injury action—In re 
Madison's Estate, 270 NYS. 621, 151 
Misc 85 


HBijectment and action to foreclose 
mortgage 

Where a chent repudiated a settle- 
ment agreement entered into in an 
action in ejectment, and employed 
another attorney to foreclose a mort- 
gage on the same land as that in- 
volved in the ejectment action, the 
attorney who represented her in the 
ejectment action could not, in thé 
absence of allegation of fraud, in- 
tervene in the foreclosure action and 
enforce a hen for services rendered 
in the action in ejectment, although 
the money paid into the registry in 
the foreclosure action was in part 
the same money that would have 
been paid to perform the settlement 
agreement in the ejectment action 
—Johnson v Riddle & Ellis, 85 So. 
701, 204 Ala 408 


95. Check v Kaplan, 182 NB 

280 Mass 170. 
“Compensation” as including expens- 

es of litigation 

Expenses incurred by attorneys in 
htigation were held to be included 
within the term “compensation” used 
in the attorney’s lien statute —By- 
ram vw Miner, (CC AMinn) 47 F 
(2d) 112 certioram denied 51 SCt 
648, 288 US 854, 75 LEG 1461. 


Liquidation and distribution of bank 
funds 

Under USRevSt § 5230, attor- 
neys for a national bank 1n liguida- 
tion have a lien on assets of the 
bank for services rendered m the 
process of its lLaqwdation and the 
distribution of its funds, as being a 
necessary expense in the admunistra- 
tion of the assets of the bank— 
Putnam v. Liquidators of State Nat 
Bank, 106 So. 386, 159 La. 936. 


Restriction to services in collecting 


money 
A statutory lien to which an attor- 
ney would have been entitled for 
services in collecting money from 
another attorney would give him a 
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type of proceeding with respect to which the lien 
shall attach, it is essential that the services sought 
to be secured by such lien, be performed in the 
type of proceeding so specified.26 However, where 


lien on an order in such a proceed- 
ing, but not for his services general- 
ly—In re Sebring, 264 NYS. 879, 
288 App Div. 281. 


Services in oondemnation proceed- 


ings 
The only attorney’s fees which the 
court could consider in the matter of 
an attorney’s petition for a len on 
money deposited in court after the 
abandonment of condemnation pro- 
ceedings by a railway against the 
clients of such attorney, were those 
for which the railway company 
could be compelled to mdemnify re- 
spondents under the provisions of 
the Eminent Domain Act, and, there- 
fore, an allowance for services per- 
formed on the question of establish- 
ing a “way of necessity” and other 
matters was improper.—Chicago 
Junction Ry Co. v. Leitch, 215 IU. 

App 67. 


26. US—In re Pyrocolor Corpora- 
tion, (DCN Y) 46 F (2d) 654. 

N Y—Petition of Albrecht, 288 NY 
883, 225 AppDiv. 438, affirm- 
ing In re Albrecht, Maguire & 
Mills, 230 NYS. 648, 182 Mise 
718, and affirmed In re Albrecht, 
171 NBD 772, 253 NY 687—Swartz, 
Inc v. City of Utica, 328 NYS 
660, 228 AppDiv. 506, motion 
granted 170 NE 148, 253 NY. 
578, and affirmed 173 NE. 864, 254 
N'Y. 6555——In re Levine’s Dstate, 
278 N.YS. 86, 154 Misc 700, af- 
firmed 286 N YS. 618, 247 App.D1v. 
19 


Action or special proceeding 

(1) A “charging hen” of an attor- 
ney may exist only for services ren- 
dered in an action or special pro- 
ceeding —Irish Free State v. Guar- 
anty Safe Deposit Co, 266 NYS 8, 
148 Mise 256, affirmed 271 N Y.S. 
1071, 242 App Div 612. 


(2) Attorneys were held to have a 
lien on moneys recovered for a client 
in special proceedings in the United 
States customs court as against the 
contention that such litigation was 
not an “action or special proceed- 
ing’ within the statute relating to 
attorneys’ lhens—In re Levine's Es- 
tate, 278 NYS 86, 154 Misc 700, 
afirmed 286 N.Y S. 513, 247 App Div. 
19. 


(8) Condemnation proceedings con- 
stitute a “special proceeding” for 
services in which attorneys were en- 
titled to enforce a len against an 
award —Swarts, Inc. v. City of Uti- 
ca, 228 N Y.S. 660, 223 App Div. 506, 
motion granted 170 NE. 148, 252 N 
Y 6578, and affirmed 178 N.B. 864, 
254 N.Y. 555. 


7 O.d.58. 


the services are performed in the type of proceed- 
ing contemplated by such statute, the charging lien 
of an attorney may be broad enough to cover his 
services in all proceedings leading to a judgment 
or decree.47 Moreover, irrespective of statute, a 
charging lien may extend to fees in suits arising 
from, and incidental to, the main cause,?8 and it is 
not essential, that all the services for which a lien 
is Claimed shall have been rendered before the same 
Nevertheless, a hen properly allowable, 


court.29 


(4) Attorneys employed by ten- 
ants on a contingent fee basis in u 
condemnation proceeding by a citv 
were held to be entitled to a lien 
on the award, including both prin- 
cipal and interest.—In re Allen St in 
City of New York, 266 N.YS. 277, 
148 Misc. 488 


(65) Proceedings against an estate 
in bankruptcy are special proceed- 
ings, within Code Civ Proc § 3384, 
defining special proceedings, to 
which an attorney’s hen attaches to 
his client’s cause of action.—In re 
Flower, 167 NYS 778. 


(6) Attorneys employed to obtain 
a federal income tax refund could 
not assert the statutory lien against 
the refund, where all the proceed- 
ings in which such attorneys ap- 
peared were before officials and 
boards rather than in an “action 
or special proceeding,” as specified 
in a statute authorizing a charging 
hen —Petiltion of Albrecht, 2338 N Y 
S 888, 226 App Div 428, affirming 
In re Albrecht, Maguire & Mills, 230 
NYS. 548, 182 Misc 718, and af- 
firmed In re Albrecht, 171 NE. 772, 
258 NY 6837. 


(7) An attorney, who participated 
in conferences and arguments bofore 
government department heads, and 
secured adjustment of corporation's 
tax habilities, was held to be enti- 
tled to a charging lien, under Ju- 
diciary L. § 476, although no legal 
or judicial action or proceeding was 
instituted, and although he did not 
obtain actual posscssion or custody 
of any fund recovered —Cunningham 
v. Sizor Steel Corporation, (DCN 
Y.) 1 F.(3d) 653 


(8) An attorney for a committee 
of certificate holders was not enti- 
tled to a “charging lien’? on bond 
certificates in possession of recelv- 
ers, for services rendered in obtain- 
ing “through diplomatic channels” a 
promise by officials of a foreign gov: 
ernment to pay the balances due on 
bond certificates—Irish Free State 
v. Guaranty Safe Deposit Co, 266 N 
YS 8, 148 Misc 2656, affrmed 271 
NYS. 1071, 242 App Div 6132. 


Proceeding in general land office 
Under Nev.Rev L. § 5376, an atto?f- 
ney representing a corporation in a@ 
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ings.20 
At all events, 


proceeding in the general land office 
does not have a len on the Jand ob- 
tained for the benefit of the corpora- 
tion—Gates vw Columbia-Enicker- 
bocker Trust Co, (CCANev) 238 
FF. 869, 147 CCA 295 


Actions in surrogate’s court 

(1) Under Judiciary L § 475, giv- 
ing attorneys’ hens on the recovery, 
etc, the surrogate’s court is in the 
same position as any other tmbunal 
as regards the limitation of an at- 
torney’s lien to one action—In re 
Hno'’s Estate, 182 NYS. 6571, 112 
Mise. 45. 


(2) Accordingly, where an attor- 
ney first contested the probate of 
one will, and after denial sought 
probate of another will under which 
his clients took greater interests, 
the statutory lien given by Judiciary 
L. § 475, on the recovery, etc, can- 
not be spread over the two actions, 
and any len for the services in the 
contest is separate from that fo-> 
services in securing the probate of 
the other wil.—iIn re Eino’s Estate, 
supra 


(83) Moreover, the contention that 
two procecdings for the probate of 
different wills are to be considered 
as a single employment for the ac- 
complishment of the ultimate result 
of securing legacies of clients under 
the first executed will and that con- 
test proceedings against the second 
will should be regarded merely as a 
“preliminary step” for the purposc 
of putting the clients in a position 
to proceed with the probate of the 
firat will is unavailable to the attor- 
ney who seeks to impress a lien for 
services in both probate proceedings 
—-In re Hno’s Hsatate, supra 


Attorney for creditors in prior bank. 
ruptcy proceedings 

An attorney for creditors in & 
prior bankruptcy proceeding which 
was dismissed was held not entitled 
to @ lien on dividends awarded credi- 
tors in a second bankruptcy proceed- 
ing for services rendered in the orig- 
inal proceeding—In re fPyrocolor 
Corporation, (DCNY) 46 F.(2d) 
554. 

Foreclosure proceeding under pow- 
er of sale was held not “suit” for 
recovery of property forming basis 
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services rendered in proceedings 


subsequent to the main proceedings, in which a 
judgment was recovered, may not be extended so 
as to cover services rendered in the main proceed- 


a mere general debt due to an at- 


torney cannot be protected by a charging lien.52 
Accordingly, a charging lien cannot cover a general 
balance due for professional services rendered in 
other cases,82 unless authorized by an applicable 


for attorney’s lien, within Code 
(1928) § 6262 subd 8—<Albnghbt v. 
W D. Wood Lumber Co., 108 So 738, 
214 Ala. 636 


27. In re Abrurszo’s EHatate, 249 N. 
YS 72,189 Misc 659 


Attorneys for trust beneficiaries in 
acoconnting 


Attorneys for beneficiaries of @ 
charitable trust were held to be eh- 
titled, in an accounting proceeding, 
to a charging lien coextensive with 
services in all proceedings leading to 
a decree—In re Abruzzo’s Estate, 
249 NYS. 72, 139 Misc. 559 


Proceeding in which fund arises 

An attorney’s lien under New York 
law must be lLmuted to a procesding, 
or at least connected with a pro- 
ceeding, 1n which a particular fund 
arises —In re Pyrocolor Corporation, 
(DCN.Y.) 46 F.(2d) 554. 


23. Bla v. Harrison, (Ill) 57 F 
267, 6 CCA. 826, affirming (CC) 
51 F. 698—-6 CJ p 771 note 19 


29. Weaver v Cooper, 73 Ala. 318— 
6CJ p 770 note 18 


30. In re Sebring, 
238 App Div. 381 


Tien for services in action against 
attorney of record 

An attorney who recovered for a 
client, from an attorney of record, 
the cllent’s share of proceeds of 
judgment, could not, under the stat- 
ute, impress 2 lien on such share for 
services as counsel in an action 10 
which judgment was rendered—In 
re Sebring, 264 NYS. 379, 288 App 
Div. 281 


31. Albright v W D Wood Lumber 
Co, 108 So 738, 214 Ala 636 


$2. EKlampe v. Klampe, 168 NW 
295, 187 Minn 227—6 C.J. p 770 
note 15 


Where money received on judgment 
in divorce action 
When an attorney in a divorce ac- 
tion serves notice of claim of lien 
for his fees on the adverse party, 
and receives money thereunder to 
apply on the judgment, he cannot 
withhold the same from his client 
under a contract for fees in another 
matter.—Klampe v KElampe, 163 N. 
W. 295, 187 Minn. 3227, 


264 NYS. 3879, 
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statute,28 or by agreement.24 Moreover, the mere 
fact that a number of separate suits involve the 
same questions and are argued and determined to- 
gether does not subject the fruits of one to a lien 
for services rendered in the others.85 


Services rendered for afirmative purpose. The 
charging lien of an attorney may be restricted to 
services which he performs on behalf of a client 
who asserts affirmatively a cause of action, claim, 
or counterclaim, as distinguished from services 
rendered for a negative purpose, such as to defeat 
a cause of action, or claim, set up by a client’s ad- 
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that where no affirmative relief is claimed no lien 
exists, except as to a judgment for costs.37 At 
any rate, m order to give rise to a lien for an 
attorney’s services on behalf of a client who Has 
filed a counterclaim, it may be necessary that the 
action result in an affirmative judgment for de- 
fendant 38 


Amount of hen generally; capacity in which 
serusces are performed. As regards the amount 
of a charging lien, it is held that such lien 1s to 
be measured by the value of the attorney’s serv- 
ices 89 Therefore, where the terms of a contract 


versary.36 In pursuance of this 


Amonnt of fee not shown 

A len for attorney’s fees on & 
judgment under Crawford & MDig 
$ 6804, with proof that the fees 
applied to various suits, but without 
showing the fee for the particular 
litigation cannot prevail —Rachels 
v Russell, 242 SW. 809, 164 Ark 
418 


33. Reynolds v. Warner, 258 N.W. 
462, 128 Neb 304, 97 ALR 1128 
—§ CJ. p 770 note 16 


General balance covered under par- 
tioular statute 

Under a particular statute it was 
held that an attorney had a lien 
for the general balance of compen- 
sation on money in the hands of the 
adverse party in an action or pro- 
ceeding 1n which the attorney was 
employed.—Reynolds v Warner, 258 
NW 463, 128 Neb 304, 97 ALR 
1128. 


@ Cooke v. Thresher, 51 Conn. 105. 


35. Massachusetts, etc, Constr. Co 
v Guill’s Creek, (CCSC) 48 F 
145, appeal dismissed 164 US 621 
14 SCt 1154, 88 L.Ed 1073—6 C 
J. p 771 note 20. 


3a US—wWessinger v. Sturkie, (C 
CASC) 77 F (2d) 761. 

Ky —Hatfield v Richmond, 197 8Ww 
654, 177 Ky 1838. 

NW Y—In re Darch, 265 NYS 86, 147 
Misc 836—In re Eno’s Estate, 182 
NYS 6571, 112 Mise 46. 

Okl—Bruce v. Calloway, 46 P.(3d) 
4i16—Holloway v Wright, 215 P. 
987, 91 Okl 67—Elliott v. Orton, 
171 P 1110, 69 OkL 233, LRA. 
1918E 103 

6 CJ. p 779 note 84. 


Contest of will 

Under Judiciary L. § 475, giving 
an attorney a lien on hig clent’s 
cause of action, claim, or counter- 
claim, which attaches to a verdict, 
report, decision, judgment, or final 
order, an attorney who successfully 
contested the probate of one will, 
and thereby paved the way for his 
clients to secure a large share of 
the estate, has no len because of 
@uch proceeding, for the judgment 


rule, it is held 


denying the will probate was not @ 
recovery in favor of the contestants, 
and a setting aside of the same, 
even, would not allow the attorney 
to collect for his services—In re 
Eno’s Estate, 182 NYS 571, 112 
Mise 46. 


Protection of emsting right or title 

An attorney’s statutory hen ex- 
tends only to a client’s affirmative 
cause of action, and cannot be ex- 
tended to services which merely pro- 
tect the existing right or title of 
the cllent’s property —Bruce v. Cal- 
loway, (Okl) 46 P (2d) 446 


Counterclaim in divorce action 

The Attorneys’ Lien Act does not 
include services rendered under 
counterclaim filed on behalf of hus- 
band defendant in a divorce action 
seeking return of property in pos- 
session of complainant wife —Mc- 
Carthy v McCarthy, 174 A. 761, 117 
NJIEq 23. 


Defeating claim or recovery by 
Gliext’s adversary 

(1) An attorney merely defeating 
recovery against his client as de- 
fendant 1s not entitled to a lien on 
property involved in htigation for 
fees —Wessinger v Sturkie, (C.CA 
8.C.) 77 F (2d) 75L : 


(2) An attorney retained to de- 
fend a petition filed in the probate 
court against the executor of an es- 
tate to compel him to inventory a 
deposit in a bank as assets of the 
estate has, on securing a dismissal 
of the petition on the ground that 
the deposit was a survivorship ac- 
count, and, therefore, not a part of 
the estate, no Jien on the deposit 
for his services, such services not 
being on any “claims, demands and 
causes of action” for suit or collec- 
tion, and the defeat of the pet:tion 
not being a recovery of any “prop- 
erty or money” within the meaning 
of the attorney’s lien statute— 
Grossberg v. Knight, 266 IlLApp 
183 


While, under Acts (1909) p 898, an 


1152 


between an attorney and his client fix the value 


attorney has no lien for services 
in merely defending a suit, services 
rendered in canceling @ conveyance 
for fraud and recovering the land 
are such services as to entitle the 
attorney to a lhen—Baxter County 


Bank v Davis, 208 SW. 797, 187 
Ark, 459. 
37. Agricultural Ins Co v. Smith, 


98 NYS 347, 1182 AppDiv 840— 
Bevins v Albro, 383 NYS 1079, 
86 Hun 590—6 CJ p 779 note 35 


38. Harlan v Bennett, 106 SW. 287, 
127 Ky 672, 82 Ky L 478, 128 4m 
SR 360—6 CJ p 779 note 33 

Lien held to exist 
Where an attorney was employed 

to defend a suit, and his client had 

him file there a counterclaim, 
which was sustained, the attorney 
had a hen on the judgment, under 

St § 107—Hatfleld v. Richmond, 197 

SW. 664, 177 Ky. 188 


39. Application of H. C Roberts 
Electric Supply Co, 226 N.YS. 
211, 181 Misc. 119 


Services in producing money or 
property 

The amount of an attorney’s 
charging lien is hmuited to the price 
or value of the services rendered 
in @ particular action or proceeding 
to produce the money or personal 
property which has been recovered 
by the chent—Johnson v. Riddle & 
Ellis, 85 So. 701, 204 Ala. 408 


[ime at which value of services 
considered 
(1) In determining the amount se- 
cured by an attorney’s charging lien, 
the court may determine the valuo 
of services before, at the time of, 
and after commencement of an ac- 
tion on which the hen is based — 
Application of H,. C. Roberts Hlec- 
tric Supply Co., 226 N.Y.S. 311, 131 
Mise. 119. 
(2) Time when hen attaches gen- 
erally see infra § 216. 
imitation to claims placed in at- 
torney’s hand 
An attorney’s statutory lien may 
be limited to claims placed in the 
attorney’s hand for suit or collec- 


7 C.J.5. 


of the attorney’s services, his lien may be meas- 
ured by such contract.49 In the absence of such 
agreement, the reasonable value of the services 
rendered is to be considered in determining the 
amount of an attorney’s charging lien.41 At all 
events, the lien extends only so far as to embrace 


tion —Rice v. Kelly, 10 8S.W.(24) 


1112, 236 Ky 347. 


Deduction 

The amount collected by the ex- 
ecutor on a mortgage bequeathed to 
decedent’s widow, for which amount 
the executor had not accounted, 
must be deducted from an addition- 
al amount received by the widow 
from the estate in delermining the 
right of the widow’s attorney to a& 
lien under a retainer contract giving 
him a contingent fee on the widow's 
additional recovery due to renounc- 
ing the will—Race v Harris, 286 
N YS. 169, 246 App Div 367. 


@. US—Lehigh & N EK R. Co 
v Finnerty, (CCANJ) 61 F (2d) 
289, certiorari denicd 53 SCt 292, 
287 US 668, 77 LEd 576 

Ark—St Louis, I M & So Ry. Co 
v Hays & Ward, 1965 SW 28, 128 
Ark 471 

Minn—Wildung v. Security Mort- 
gace Co of America, 178 N.W. 429, 
143 Minn 261, 

€CJ p 769 note 94. 


Unless inequiteble, an attorney’s 
lien must be enforced in the amount 
fixed by contract—-Lehigh & N H 
R Co. v. Finnerty, (CCANJ) 61 
B' (2d) 289, certaorari denied 53 § Ct 
292, 287 US 668, 77 LEA 676 


Percentage 

(1) An attorney has a statutory 
lien on his client's cause of action 
for the porcentage of the amount 
recovered to which he is oantitled 
under his contract with clent— 
Vaughan v. Hill, 242 S.W. 826, 154 
Ark 6528. 


(2) The len of an attorney agrece- 
ing to prosecute his client’s cause 
of action for a sum equal to one 
third of all sums which may be re- 
eovered attaches only to the amount 
actually recuvered.—Devine vy Pyan- 
hunkah, 39 P (3d) 182, 170 Okl. 178 


(3) Under Acts (1909) p 892, an 
attorney has a lien for that percent- 
age of the proceeds of judgment or 
settlement which his contract with 
his client entitled him to receive.— 
St Lows, L M & So Ry. Co. v. 
Hays & Ward, 195 SW 28, 128 Ark 
471. 


(4) An attorney’s contract with a 
surety on a road contractor’s bond 
to bring suit against a surety on a 
subcontractor’s bond in considera- 
thon of twenty per cent of the 
amount found due to the contrac- 
tor’s surety and performance of con- 
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tract fixed an equitable charge in 
the attorney’s favor on cause of ac- 
tion-—-U S Fidehty & Guaranty Co 
v Levy, (CC.AAla) 77 F (2d) 972 


(6) Agreement entitling an attor- 
ney to ten per cent for reduction of 
note to judgment, including ten per 
cent attorney’s fees provided for 
note, did not entitle the attorney to 
a lien for ten per cent of the amount 
of the judgment, where the judgment 
was declared @ special lien on land 
securing payment of note and land 
was sold to the payee of the note 
on execution for less than amount 
of the judgment, but entitled the 
attorney to a len for ten per cent 
of the proceeds of the sale —Stega!l 
v. Hdwards, (GaApp) 181 SH. 502 


Requiring all interested persons to 
be bound 

An advance agreement is ineffec- 
uve to fix the extent of a hen of 
an attorney on a fund to be recov- 
ered, unless all persons interested 
in the fund are privy to the con- 
tract or bound by principles of agen- 
cy or estoppel—In re Dugan’s Es- 
tate, 264 NYS 683, 147 Misc. 776. 


Procuring exemptions for widow 

Where an attorney was retained 
to represent and protect the inter- 
ests of a widow in the estate of 
her deceased husband, it was held 
that the attorney’s services in ob- 
taining the widow's exemption as to 
certain property were within a con- 
tract whereby the attorney was to 
receive half of the additional 
amount obtained from the estate by 
the widow’s renouncing will, and a 
payment to the attorney for his 
services in procuring such exemp- 
tions must be deducted in deter- 
mining his right to an attorney’s 
lian—Race v Harris, 386 N Y.S. 
168, 246 App Div. 367. 


Services rather than contract as 
basis 
Where an agreement between a 


client and his attorney provides that 
he shall have a certain share of the 
recovery, a charging lien is allowed 
only for services rendered and not 
for a share of the recovery stipulat- 
ed for in the contract of retainer. 
—Kauffiman vy Phillip, 1384 N.W. 5765, 
154 Iowa 642—~-Gibson vy. Chicago, 
etce., R. Co., 98 N.W. 474, 122 Iowa 
565. 


41. Minn—Klampe vy. Kiampe, 163 
NW. 295, 137 Minn. 237. 


1153 


§ 213 


an amount actually due, or in good faith believed to 
be due,f2 and is limited to compensation for pro- 
fessional services.4? Moreover, the lien of an at- 
torney entitles him to recover for his own personal 
services only, and not for the services of another 
employed by him to assist,#* unless the client con- 


N Y—In re Kitching’s Will, 258 N. 
YS 112, 141 Misc. 704. 


42. Robinson v Hawes, 22 N.W. 
222, 56 Mich. 135 


43. Davitt v. O’Connor, (CCAN. 
Y) 73 F (2d) 48, certiorar: denied 
O’Connor vy. Davitt, 55 SCt. 217, 
293 U.S 621, 79 LEA 709—Hlhott 
v Nowata O11 & Refining Co, (CG 
CAOKL) 87 F (2d) 76, modifying 
(DC) Nowata O11 & Refinmg Co 
v. Elliott, 32 F (2d) 849—6 CJ. p 
771 note 22 


Taking title to facilitate handling 

The mere fact that one acting as 
president of a corporation happened 
to be an attorney did not entitle 
him to a hen for services in taking 
title to a certain lease in the name 
of himself and another for the pur- 
pose of advantageously handling the 
transaction —Hlliott v. Nowata O11 
& Refinmg Co, (CCAOKIl) 87 F. 
(24) 76, modifying (DC) Nowata 
Oil & Refining Co. v. Hlluott, 32 F. 
(2a) 349 


Caring for property 

In a chent’s suit for accounting 
against an attorney who filed coun- 
terclaim for services and dsburse- 
menta, the attorney was held not 
entitled to a lien for certain serv- 
ices, including those for carmg for 
certain mortgaged property involved 
in litigation wherein such care was 
excrcised.—Davitt vy O'Connor, (CC 
ANY) 78 F (2d) 43, certiorari de- 
nied O’Connor v. Davitt, 65 S Ct. 317. 
293 US. 621, 79 L Ed 709. 


Services in connection with con- 
demnation. 

Attorneys for a bankrupt, who 
rendered services in connoction with 
the condemnaton by the United 
States of property, title to which 
stood in the bankrupt’s name, both 
before and after bankruptcy, and 
whose services resulted in the ob- 
taining of a sum considerably great- 
er than that which the government 
originally offered to pay, were not 
entitled to collect for thelr services 
and disbursements on the theory of 
analogy to the case where one of 
several persons interested in trust 
property or a fund brings a suit for 
its preservation or administration, ih 
which case the court will order hint 
to be reimbursed —Turner v. Wood- 
ard, (Mass.) 259 EB. 787, 170 CCA 
537. 


44. Gibson v. Chicago, etc, BR. Co., 
98 N.We 474, 122 Iowa 565. 
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sents or agrees to be responsible for the fees of 
assistants 45 Also, an attorney 1s not entitled to 
a lien on a judgment where the procuring cause 
1s the employment of other attorneys;*® but, for 
actual services rendered while the employment con- 
tinued, the attorney has a lien, even though the 
recovery is secured as the result of another action 
brought by other attorneys‘? and in a different 
court 48 Further, an attorney who brings suit on 
behalf of one under disability may have a lien 
for services rendered in such suit.49 


Whether limited to fees taxable as cosis. Where 
the practice of taxing attorneys’ fees as costs has 
been abolished, the charging lien has been extend- 
ed, under appropriate statutory provisions or by 
judicial decision, to cover the fees due to an attor- 
ney by contract or under a quantum meruit.50 Of 
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course, when the law prohibits an attorney from 
contracting for or recovering on a quantum meruit 
more than the attorney’s fees taxed in the costs, 
the attorney’s lien may not exceed the attorncy’s 
fee so taxed.5! 


Particular stems of expense, claun, or disburse- 
ment Subject to rules previously discussed in this 
section, an attorney 1s entitled to a lien for any 
legitimate expense incurred by him in the prose- 
cution of an action.52 and this 1s not necessarily 
limited to taxable items of costs and disbursements, 
but may include any expenditure which may prop- 
erly be made in furtherance of the prosecution of 
an action,53 and may include claims which have 
been actually paid by him.54 However, an attor- 
ney’s charging lien may not embrace a claim for 
unpaid salary.55 


45. Louisville, etc, R Co v Proc 
ter, 321 Ky L. 447, 561 SW. 691 


Gonunsel employed withont consent 
Of client 

An attorney has no lien for serv- 
ices of counsel employed by him 
without the clent’s consent—In re 
Albrecht, Maguire & Mills, 230 NY 
548, 183 Misc 718, affirmed 233 N 
YS. 883, 225 App Div. 428, affirmed 
171 NE. 773, 268 N.Y. 587. 


46. Raley v. Hancock, (TexCyv 
App) 778 W. 658 


Inuen on paymenta up to time of at. 
torney’s discharge 

An attorney, who was employed 
under contracts whereby he was to 
receive fifty per cent of any amount 
of back or future alimony he col- 
lected for his client, who later dis- 
charged such attorney and employed 
enother, was entitled to a len on 
alimony payments for the value of 
hig services up to the time of his 
discharge and not to a len for his 
contract fee—Hubbard y Gofiinetit, 
70 SW (2d) 671, 258 Ky. 779. 


47. Brown v. Erwin, 108 SH. 605, 
89 W Va. 113—6 CJ. p 771 note 26 
See Rinaker v American Bond & 
Mortgage Co, 198 Dll App. 252. 


Attoruey procuring decree 

An attorney procuring a decree 
hes a lien on a fund arising from 
enforcement of the decree, in a suit 
prosecuted for plaintiff by another 
attorney —Brown v. Hrwin, 108 S. 
BH. 605, 89 W.Va. 118. 


46. Gibson vy. Chicago, etc, R. Co, 
98 N.W. 474, 122 Iowa 6565 


Protecting costs awarded in lower 
court 


Although attorneys for defendants 
were not such until after the ap- 
péllate division of New York had 
rendered judgment for costs for de- 
fendants, having been retained to 
represent defendants in the appeal 


taken by plaintiffs to the New York 
court of appeals, since the attorneys 
were protecting the judgment for 
costs awarded by the appellate divi- 
sion, their len extended to such 
costs, while they clearly had a hen 
on the costs awarded by the court 
of appeals——In re Hughes, (DCN 
Y) 267 BF. 986. 


49. Wilhams v. Gaither, 202 S.W 
917, 189 Tenn. 587. 


Suit for insane person 

Attorneys who properly brought 
suit for an insane person by his 
next friend have a lien on the cause 
of action for ther fees —Williams 
v. Gaither, 202 SW. 917, 189 Tenn 
687. 


50. Weed Sewing Mach. Co. v Bou- 
telle, 56 Vt 670, 48 AmR 821— 
6 C.J. p 771 note 81. 


practice 

(1) The English practice that an 
attorney’s lien on a judgment was 
confined to his costs and to dis- 
bursements actually taxed therein 
was at one time adopted in some of 
the states of this country —Blake 
v Corcoran, 97 NB 1002, 211 Masa. 
406—6 CJ p 771 note 29. 


(2) The practice, however, was 
never adopted in other states— 
Blake v. Corcoran, 97 N.B). 1002, 211 
Mass. 406—Tyler v. Superior Ct, 738 
A 467, 30 RI 107, 23 LRA(N 8.) 
1045. 


Sl. Renick vy. Ludington, 16 W.Va. 
878. 


Limitation to fees allowed in bill of 
costs 

MassRevL c i165 § 48, giving an 
attorney who had prosecuted a suit 
to final Judgment a hen thereon for 
the amount of his fees and disburse- 
ments, covers only attorney's fees 
allowed in the bill of costs, thus dis- 
tinguishing attorney’s fees from 
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counsel fees—Turner vy. Woodard, 
(Mass) 259 BF. 787, 170 CCA. 687 


s& US—McDougall v Hazelton 
Tripod-Boller Co, (Tenn) 88 F. 
217, 81 CCA. 487 

Minn —Davis v Great Northern R 
Co. 151 NW. 128, 138 Minn. 364 

6 CJ. p 772 note 38. 


53. Davis v. Great Northern R Co, 
supra See Western Iron Co. v. 
Brittain, 206 DlApp 14 


auijen for fees “on account” of pro- 


ocsedings 

Under a statute allowing an attor- 
ney’s lien only on such fees as may 
have been rendered “on account” of 
a suit, claim, judgment, or cause of 
acton in which the judgment or al- 
lowance for fees is rendered, on the 
abandonment of a petition for con- 
demnation filed by a rmlway com- 
pany. and the consequent allowance 
to respondents of a stated sum for 
costs and attorney’s fees, the attor- 
ney for respondents was entitled to 
a hen on such fund for bis fees 
for such services as he had rendered 
respondents in their defense and in 
the presentation of thelr claim for 
their costs and attorney’s fees fol- 
lowing the abandonment of the pe- 
tition —Chicago Junction Ry. Co. v. 
Leitch, 215 IlLApp. 67. 


54 Renfro v. Nixon, (Idaho) 45 P. 
(2d) 596. 


Costs paid out by attorney 

Costs paid by an atlorney were 
held to be properly included in an 
attorney’s len—Renfro y. Nuxon, 
(Idaho) 45 P (2d) 595 
Glaums incurred but not paid 

An attorney is held not entitled 
to a lien on a chent’s judgment for 
claims incurred by him, but not yet 
paid —Gust v. Judd, 153 P. 309, 88 
Wash. 636 


55. In re Heinsheimer, 108 NE 686, 
214 N.Y. 362, AnnCasi916H 384, 
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Requirements for the perfection of attorneys’ Ilens 
must be met in order that such liens shall be available. 


Statutes prescribing the manner in which attor- 
neys’ liens shall be perfected must be complied 
with in every particular.56 Moreover, it has been 
held, without reference to statute, that an attor- 
ney who claims a lien must demand recognition 
thereof in order that such lien may be made avaul- 


able to him 57 


§ 215. —— Notice 


a. Necessity 


b. By whom and to whom given 
c. Requisites and sufficiency 


d Service 
e Operation and effect 


f. Vacating pending adjudication of 


right to lien 


modifying 149 N.YS 681, 164 App 
Div. 265 


As to judgment recovered after gon- 
eral employment 

Under common-law rule and Ju- 
diciary Ll. § 475, an attorney em- 
ployed at an annual salary has no 
lien for unpaid salary on proceeds 
of a judgment procured by him after 
hig general employment had termi- 
nated —In re Heinsheimer, 108 ND 
636, 314 NY 361, Ann Cas 1916 334, 
modifying 149 N.YS 681, 164 App 
Div. 265. 


56. Ill——Mayer v. Yellow Cab Co, 
247 IlLApp 43. 

Yowa—Hemingway v. Adrian State 
Bank, of Adrian, Minn., 221 N W. 
920, 306 Iowa 1308. 

Neb —Vanderlip v. Barnes, 163 N. 
W. 8656, 101 Neb 578. 

Okl.—Cherry v. Erwin & Erwin, 49 
P.(2d) 788. 

See Borg v- Kawin & Co., 190 Ml. 
App 62. 


Adjudication 

An attorney’s lien claim against 
judgment must be adjudicated by 
appropriate judicial procecding be- 
fore becoming finally effective — 
Keyes v Ahrenstedt, 1 P.(2d) 843, 
164 Wash. 106 


87. Strickland vy. Livingston Bank, 
8 La App. 667. 


58. Cones v. Brooks, 84 N.W. 85, 60 
Neb 698. 


50. Walsh v Hoskins, 162 P. 950, 
53 Mont. 198, 


Statute az notice 

Under Rev.Codes § 6422, giving an 
attorney his lien, it is unnecessary 
that the attorney give notice of his 
lien or claim, the statute itself be- 
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While no notice fs required to render a retaining Ilen 


complete and effective, notice may be necessary to the 
perfection of a charging lien. 
held that notice to the agsignee of the judgment or to 
the creditors of the client Is not necessary. 


A retaining lien is complete and effective with- 
out notice to anyone.58 Moreover, under particular 
statutes an attorney may not be required to give 
notice of a charging lien in order that it may be 
effective.59 As a general rule, however, a charg- 


However, it has been 


ing lien is not perfected until notice has been giv- 
en to the person against whom such lien is assert- 
ed,60 unless such person has actual knowledge of 
the claim,61 or has notice of facts sufficient to put 


a prudent person on inqury.62 There exists, how- 
ever, authority to the effect that no express notice 


need be given, in a case where a suit 1s pending, to 
render such a lien effective, the pendency of the 


suit being regarded as sufficient notice.68 


Where judgment ts given only for costs. It has 


ing notice to the world of the lien, 
and not requiring notice—Walsh v 
Hoskins, 162 P 960, 58 Mont. 198 
World must take notice of lien in 
special proceeding 
The world must take notice of an 
attorney's lien attaching In a spe- 
cial proceeding to the client’s cause 
of action—In re Flower, 167 NYS 
778 
60. Tll—Fornoff vy. Smith, 281 Tl 
App 233 
Or—Townsend vy. Chamberlain, 158 
P 664, 81 Or 163. 
Tenn —Mungovan v. Clay, 9 
App 13 
6 CJ. p 772 note 36. = 


Affecting enforcement but not exist. 
exce of lien 

Notice to a judgment debtor or 
other person dealing with judgment 
is not a requisite of an attorney’s 
lien, although want of notice may 
preclude enforcement—Shank _v. 
Lippman, 227 NW. 710, 249 Mich 
22 


‘Where no lien expressly given by 
statute 
Notice of the hen is necessary 
where no len 18 expressly given by 
statute —Lablache v. Kirkpatrick, 8 
N.Y Civ Proc 3256 


Wo lien prior to service of summons 

Under Acts (1899) c 243 §§ 1, 32, 
and un view of Shannon Code §§ 
4445, 4518, plaint:ff’s counsel is held 
not to have a lien on the cause of 
action until service of summons, 
where dofendant was not in some 
way notified of the institution of the 
action —Memphis Steel Const. Co. v 
Walker, 185 SW. 715, 135 Tenn. 56. 


Hotloe of attachment 
Under St. § 2858 a, requiring fl- 
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Tenn 


ing of notice of attachment or ex- 
ecution to affect subsequent pur- 
chasers, an attorney for plaintiff 
wife in a divorce action, in which 
defendant’s land was attached to 
preserve, as against subsequent bona 
fide purchasers, his attorney’s lien, 
accruing under § 107, on the land, 
was required to file notice of the 
attachment—Daugherty v Pond 
Creek Coal Co, 188 SW. 624, 171 
Ky. 604. 

Depending on knd and time of 


agroement 

Under Rev St (1909) §§ 964, 965, 
as to an attorney’s len for com-~ 
pensation, the edverse party is re- 
quired to take notice of an agree- 
ment of plaintiff and his attorney 
for fees made when the action was 
brought: but to be chargeable with 
notice of the agreement after judg- 
ment increasing compensation he 
must be given actual notice.—Muller 
v Henderson, 213 SW. 887, 203 Mo 
App 23838 
61. Clark vy O’Donnell, 187 P 634, 

68 Colo 279—6 CJ p 772 note $7 
Knowledge as estoppel 

That a party defendant has actual 
knowledge of an attorney's claim fér 
a lien docs not estop it from object- 
ing that the attorney has not given 
the statutory notice.—Mayer vy. Yel- 
low Cab Co, 247 DlApp 42 # See 
Dreyfuss v. Freud, 209 IllApp. 3465 


62. Davidson v. La Plata County, 
59 P 46, 26 Colo. 548—6 CJ. p 
772 note 388. 


63. Brooks v. Mandel-Witte Co, (C 
CAN Y) 64 F.(2d) 902, certioran 
denied Mandel-White Co. Vv. 
Brooks, 62 SCt. 641, 286 US. 559, 
76 L.wd. 1292—6 C.J. p 772 note 
89. 
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been held that, if the judgment is only for costs, 
the record 1s, of itself, notice to the judgment 
debtor of the attorney’s lien thereon;64 but this 
rule is not supported in some jurisdictions &5 


Where there ts a settlement. Notice to the ad- 
versary of a client may not be required where a 
settlement is made after commencement of swit.66 
Further, 1t is not necessary to show notice, where 
it appears that the settlement between the parties 
was a collusive one, made with the deliberate 
design of defeating the attorney’s claim.®? 


As between attorney and assignees of judgment. 
To make the lien of an attorney for his fees on 
a judgment in favor of his client perfect against 
an assignee of his client no notice of the existence 
of such lien need be given to the assignee.®8 


As between attorney and creditors of clicnt It 
has been held that an attorney's lien on a judg- 
ment will prevail over an attachment by trustee 
process without notice to the attaching creditor, 
it being presumed that the attaching creditor has 
knowledge of such lien 69 


Where pendency of suit regarded as notice. 
Where it has been decided that the pendency of 


64 Victor Gold, etc, Min Co v 
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without knowledge of the debtor’s 


7 C.J.8. 


a suit 1s itself notice to a creditor of the existence 
of an attorney’s lien pending the suit, it is held 
that, 1n order to preserve the lien thereafter, the 
notice must be extended by stating the existence 
of the lien in the judgment or decree.70 


b. By Whom and to Whom Given 


Notice of liens when required may be given by a 
third person, and should be given personally to the per- 
son enuitied to notice or to his agent 

It is usual for notice of an attorney’s licn to be 
given personally by the attorney claiming the lien, 
or by some one acting at his request; it has been 
held that proof that notice had been given gratui- 
tously by a third person was sufficient to bind the 
judgment debtor.72 When notice of an attorney’s 
lien 1s required, such notice should be given to the 
adverse party personally, or to some autho1ized 
agent 72 


c. Requisites and Sufficiency 


While the form of notice of an attorney’s Ilen should 
be in conformity with applicable statutes, it is ordinarily 
sufacient when the form is such as will protect the ,udg- 
mont creditor 


Notice of an attorney’s lien should be given in 


for len must be personal—Mayer v. 


National Bank of Republic, 65 P 
72, 18 Utah 87, 72 AmMSR 767—6 
C.J. p 778 note 43. 


66. Minn—Dodd v_ Brott, 1 Minn 
270, 66 Am D. 541 

RI—Horton v. Champlin, 
550, 834 Am R 722 


66. Petition of HEHilhott, 284 SW 
5620, 208 MoApp 9348, certiorari 
granted Wabash R. Co v Elhott 
42 SCt. 185, 257 U.S. 632, 66 L 
Ed 407, and izeversed on other 
grounds Wabash Ry Co. v. Elliott, 
48 SCt. 406, 261 US 457, 67 L.Ed 
743. 


Motloe to defendant not required 

Notice to defendant of hen of 
plaintifi’s attorney is not required 
where defendant made settlement 
with plaintiff after commencement 
of suit—Petition of Ellott, 284 S 
W 520, 208 MoApp. 848, certiorar! 
granted Wabash R Co. v Bllott, 42 
5 Ct. 185, 257 US 683, 66 LEd 407, 
and reversed on other grounds Wa- 
bash Ry Co. v. Hllott, 43 § Ct. 406, 
261 U.S 457, 67 LEd 743. 


Compromise binding in absence of 
notice 


In the absence of any collusion on 
the part of a clent and his ad- 
versary, & compromise whereby such 
adversary, a judgment debtor, con- 
veyed land in settlement of judg- 
ment, claimed to have been satisfied, 
was binding, although entered into 
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attorney who had not given notice 
of llen—Hemingway v Adzian State 
Bank, of Adrian, Minn, 221 N.W 
920, 2u6 Iowa 1308 

Parties to settlement required to 
take nofice—VWildung v Security 
Mortgage Co of Ameiica, 173 N.W 
429, 148 Minn 261 


67. Minor v Fuck, 1986 NW. 194, 
235 Boch. 325—6 CJ p 773 note 
41 


68. Bent v. Lipscomb, 31 SE 907, 
45 WVa 188, 72 AmSR. 815—C 
CJ. p 778 note 44 


69. Weed Sewing Mach Co v Bou- 
telle, 56 Vt. 570, 48 AmR 82i— 
6 C.J p 7738 note 45 


70. Hunt v McClanahan, 1 Heisk 
(Tenn) 503—Brown v, Bigley, 3 
TennCh 618. 


7L. Leake v Ingham, 3 Vt. 158—s C 
J p 773 note 47. 


72. IlL—Moore v. New York, G & 
St L R Co, 245 IllApp 8 

N ¥—Aitna Life Ins Co. vy. Kauf- 
man, 290 NYS 669. 

6CJ. p 773 note 48 


Service on one signing as agent 

Service of notice of attorney’s lien 
on one signing as an agent 1s valid 
—Moore v. New York, CG & St L 
R Co, 245 TllApp §&. 


Corporate defendant 
(1) Service of notice on a corpo- 
rate defendant of attorney's clamm 
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Yellow Cab Co, 247 IliApp. 42 


(2) Service of notice on & corpo- 
rate detendant of attorney’s claim 
for lien 18 not properly made under 
an applicable statute by leaving a 
copy with the person in charge of 
the office ——Mayer v. Yellow Cab Co, 
supra 

(8) Service of notice of attorney’s 
lien on attorney for a corporation 1s 
insufficient —Moore v New York, C 
& St L R. Co, 245 TllApp 8. 


Service on attorneys for defendant 

Service of a notice for a lien on 
the attorneys for defendant does not 
comply with Hurd Rev St (1915- 
1916) o 82 § 55, Jones & A St Annot 
(1913) par 611, providing that attor- 
neys claiming a lien on claims, de- 
mands, and causes of action placed 
in their bands for suit or collection 
by their olients shall “serve notice 
in writing upon the party against 
whom their clients may have such 
suits, claims or causes of action, 
claiming such len,” etc—Reynolds 
v. Alton, Granite & St Louis Trac- 
tion Co, 211 TllApp 158 


Service on one neither attorney in 
fact nor of record 

Serving notice of attorney’s len 
in @ workman’s compensation ca3%c6 
on a person who was not defend- 
ants’ attorney in fact or of record 
was ineffective—Polensek vy Shem- 
dan Coal Co., 258 P. 605, 122 Kan. 
725. 


7 O.I.5. 


accordance with applicable statutory provision;78 
but, unless expressly required, no special form of no- 
tice is necessary; nor need it be given or served in 
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party who is adverse to the client to protect himself 
in dealing with the client,’? and must indicate that a 
lien is claimed’® and that payment to the attorney 


any particular manner, the object of the notice is to 
protect the judgment debtor, and any notice which 
serves that purpose will be held sufficient 74 All that 


1s actually required 1s that the notice shall contain a 


general statement of the amount claimed,’5 and of the 
services for which it was rendered.?6 The notice 
must, however, be sufficiently definite to enable the 


73. Mayer v. Yellow Cab Co, 347 
Ill App 42. 


74. Bouchey v Gillian, 26 P (2d) 
451, 38 Kan, 404—6 CJ p 1774 
note 61 

Another statement of rule 
“All that is necessary is that the 

adverse parity may have sufficient 

information that he may protect 

himself ’"—Bouchey v Guillilan, 26 P 

(2d) 451, 452, 1388 Kan 404 


Motice not technically constrned 

“The notice of lien 1s not to be 
technically construed ’’—Bouchey v 
Gillian, 26 P (2d) 461, 452, 188 Kan 
404. 


Actual notice sufficient 

(1) Where notice is actually re- 
ceived by a judgment debtor, there 
19 sufficient compliance with a stat- 
ute requiring personal seryicé— 
Smith v. American Dridge Co, 191 
DlApp 600 


(3) Accordingly, defendant’s ac- 
tual notice of plaintiffs attorney's 
interest in the cause of action, 
transferred to the attorncy in con- 
sideration for services, protected the 
attorney’s inteicat as against de- 
fendant as effectively as statutory 
notice would have done—Gibson v 
Texas Pac Coal Co, (Tex Com App ) 
266 SW 1387, reversing Gibson v 
Texas Pacific Coal Co, (Civ App) 
252 SW. 874. 


75. Crosby v Hatch, 135 NW 1079, 
155 Iowa 312—6 CJ p 774 note 62 
See Malmquist v Belden Mfg Co, 
202 IllApp 319 


76. Cheshire v Des Moines City R 
Co, 18383 NW 321, 158 Iowa 8&— 
6CJ p 774 note 63. 


77. Carter v Dunham, 177 TY 683, 
104 Kan 69—6 CJ. p 774 note 54 
[aJ-[c] 

Wotice erabling person served to 

prot~st himself 
(1) Notice of an attorney’s lien, 
under GenS5t (1915) § 484, duly 
served is adequate if it gives infor- 
mation sufficiently definite to enable 
the adverse party servcd to protect 
himseelf in dealing with the attor- 

ney's client —Carter v. Dunham, 177 

P 533, 104 Kan. 59. 


(2) Accordingly, under Gen St 
(1915) § 484, notice of an attorney’s 
lien on moneys in the adverse par- 


ty’s hands belonging to plaintiff, or 
which may be adjudged to her or 
paid in settlement, was held to be 
sufficient —Carter v. Dunham, supra 


Letter from attorney claiming lien 
Where a proper demand served on 
a lender, notifying him that, in the 
event of his failure to repay usu- 
rious interest, action would be in- 
sututed for double that amount, at- 
torney’s feas, and court costs, was 
accompanied by a letter of the bor- 
rower'’s attorney notifying the lend- 
er that an attorncy had been re- 
tained to represent the borrower and 
that such attorney claimed a lien, 
the lendor was held to be sufficiently 
notified of the attorney’s claim for 
fee —Qoldberg’s Loan Office v 
Evans, 87 P (2d) 286, 169 Okl 397 


78 Elliott v Atkins, 42 NW 408, 
26 Nob 403—6 CJ p 774 note 55 


Notice not stating interest in action 

An attorney’s notice of a claim 
for a len not stating the interest 
which the attorneys have in the ac- 
tion 18 defeciive—Mayer v. Yellow 
Cab Co, 247 IllApp 42. 


79. Connell v Brumback, 18 Oho 
Cir Ct 603, 10 Owo Cir Dec. 149— 
6¢CJ p 774 note 56 


$0. Kan—Tmnkle v McCue, 216 P 
263, 118 Kan 628 

Mo—Barthels v Carrels, 227 S.W 
910, 206 MoApp 199 


Contingent fee contract 

Attorneys having a contingent fce 
contract need not serve a notice of 
its existence and terms on defend- 
ant in order to maintain their len, 
under Rev St (1909) § 964—Barthels 
v Garrels, 227 SW. 910, 206 Mo. 
App 199 


Sl. Kan—dAhalt vy. 
P 970,109 Kan 328 

OkI —Cherry v. Eiwin & Erwin, 49 
P (2d) 788 

6CJ p 774 note 58 


Statate superseding common lsw 
Gen St (1915) § 484, concerning at- 
torncys’ liens, supersedes the com- 
mon law and furnishes the only 
means and remedy for securing such 
liens on a judgment procured by an 
attorney for his client, and a writ- 
ten notice theleof is essential — 
Ahalt v Gatewood, 198 P. 970, 109 


Kan 328. 
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Gatewood, 198 


will be required79 On the other hand, the terms 
of the contract of employment between the attor- 
ney and his client need not be stated.89 


Noitce tn wrsting. Under statute in some states 
it has been held that notice of a lien must be in 
writing 81 but this is unnecessary unless a writ- 


Writing insufficient 

Where the summons in an action 
on notes providing for attorneys’ 
fees in case of suit had indozsed 
thereon certain amounts with inter- 
est, and the name of an attorney 
below the clerk’s signature, it was 
held that the indorsement was not 
a sufficient notice of an attorney’s 
lien, under Gen S8t(1915) 3% 484— 
Ahalt v. Gatewood, 198 P. 970, 109 
Kan 338. 


Service of written notice insufficient 

(1) Attorneys having a lien for 
their services on a judgment may 
malze such hen effective by giving 
written notice to the adverse party 
of the len claum—Cherry v. Hrwin 
& Exwin, (Okl) £9 P (2d) 788 


(2) Under GenS8t (1915) § 484, 
amending Gen St (1901) & 396, the 
service of a written notice of an 
attorney’s len on attorneys of rec- 
ord for the adverse party is suffi- 
cient —-Alexander v Clarkson, 164 P. 
294, 100 Kan 294, LRAI917F 1006. 


(3) Where attorneys handed a 
copy of a written compensation con- 
tract to defendant, there was a suffi- 
cient comphance with Rev St.(1909) 
§ 965, requiring written notice of an 
attorney’s interest im his clent’s 
cause of action—Simpson v. Federal 
Lead Co, (MoApp) 187 8 W. 1128 


Objection unavailable to client 

Where, on the dismissal of con- 
demnation proceedings, an order was 
entered allowing costs and attor- 
ney’s fees to respondents, and part 
of the amount allowed was paid re- 
spondents and the remainder depos- 
ited with the clerk, and subsequent- 
ly a petinon for an attorney's lien 
was filed by one of the attorneys 
for respondents, and thereafter, 
without objection by respondents, 
such order was amended so as to 
provide that said deposit with the 
clerk should abide the event of any 
order made on the petition for a 
lien, respondents were precluded 
from raising the objection, on ap- 
peal, of a lack of the written notice 
required by Hurd Rev S8t.(1917) « 82 
§ 55 (Jones & A St.Annot [1913] par 
611), creating attornoy’s liens —Chi- 
engo Junction Ry. Co. v. Leitch, 215 
Ill App. 67. 
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ing is expressly required or necessarily implied 


by the terms of the statute.5? 


Filing, sndorsement, or entry of record. Under 
applicable statutes one claiming an attorney's lien 
on a judgment may proceed to perfect or establish 
such lien by placing the lien on record, as by en- 
tering 1t on the docket,8? or by the indorsement 
of the lien claim on the pleadings,84 or by filing 
it with the clerk,85 or by registration of the lien 


in a place required by statute.86 


must be strictly complied with,87? although there 
need not be compliance with inapplicable provi- 
sions of a statute requiring recording and notice 
of an attorney’s claim in specified cases other than 


9@. Cones v. Brooks, 84 N W. 865, 60 
Neb 698. 


e3. Cherry v. Erwin & Erwin, 

(Okl) 49 P (2d) 788—6 CJ. p 774 

note 60 
Mntry in judgment docket 

(1) Attorneys having lens on 
judgments obtained for payment of 
their services May make such lens 
effective by entering them in the 
judgment docket opposite the entry 
of judgment at any time before the 
rights of third persons intervene — 
Cherry v. Erwin & Erwin, (OKI) 49 
P (2d) 788 

(2) The requirements of Comp L 
(1918) § 6875 subd 4, providing that 
the entering of an attorney's len in 
the judgment docket, opposite the 
entry of judgment, shall make the 
entry effective es against the judg- 
ment debtor and as to him shall con- 
stitute sufficient notice, are intend- 
ed as a substitute for personal no- 
tice required by subd 3 —Jacobsen v 
Miller, 198 N W. 349, 50 ND. 828, 34 
ALR 217 


o% Smith v. Westgate O11 Co, 
(OkL) 658 P.(2d) 1090—Cherry v 
Erwin & Erwin, (Okl) 49 P.(2d) 
788. 


Indorsement of words “lien clazmed”’ 

A charging lien on a client’s claim 
may attach to any verdict, decision, 
or judgment in the client’s favor, 
provided notice of the len claim is 
given to the adverse party or the 
words “lien claimed” are indorsed 
on the pleadings —Devine v Pyan- 
hunkah, 39 P (2d) 132, 170 Okl 178 


96. Ark-—Porter v. Hanson, 36 Ark 
591 

Neb —BHlhott v. Atkins, 42 N.W. 408, 
26 Neb. 403 

Wash —Wooding v. Crain, 39 P. 442, 
11 Wash 3207 

6 CT p 174 note 61. 


Purpose of statute 

The principal purpose of Rev St. 
(1908) § 242, providing that an at- 
torney may file a notice of his hen 
with the clerk of the court where 
a judgment is rendered, is to pro- 
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those in which a lien is claimed 88 


7 C.J.8. 


Of course, 


where there is no statute providing for notice by 


lien. 91 


ad. Service 
These statutes 


tect imnocent purchasers of the 
fruits of a judgment—Clark v 
O'Donnell, 187 P. 584, 68 Colo 279 


86. Assumption Icé & Cold Storage 
Co v John Dalton Co, 119 So 
570, 10 La App 681, rehearing de- 
n.ed 120 So 687, 10 La App 681. 


Failure to register in parish where 
property situated 

A len for an attorney’s fees was 
properly denied, where a claim for 
such lien was not registered in the 
parish where the property sought to 
be impressed with such hen was 
situated —Assumption Ice & Cold 
Storage Co. v John Dalton Co, 119 
So 670, 10 LaApp. 531, rehearing 
denied 120 So 637, 10 La App 681. 


S7. Bland v Robinson, 127 SW 
614, 148 Mo App. 164—6 CJ p 775 
note 62. 


8S Davis Finance & Securities Co 
v. O'Neal, (La App) 160 So 463 


Specanl prmvilege not required to be 
recorded 

The word “provided,” within a 
statute conferring & special privi- 
lege upon attorneys for the amount 
of fees on a judgment and the prop- 
erty recovered by the judgment, and 
providing that, by a written con- 
tract signed by the client, the attor- 
neys may acquire an interest in the 
subject matter of the suit if the 
written contract 1s recorded with the 
clerk of the court and a copy served 
on the opposing party, was held not 
to make the privilege granted con- 
ditional on compliance with the for- 
malities required with regard to the 
recording of the contract, since “pro- 
vided’’ was used in the sense of 
“provided also,” and the two para- 
graphs were separate and distinct 
and related to each other in so far 
only as each intended to secure the 
attorney in the payment of his fees 
—Davis Finance & Securities Co v 
O'Neal, (La App.) 160 So. 463 


Hffect of garnishment and absence 
of recorded contract 
An attorney who, under a con- 
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filing with the clerk, such filing 1s ineffectual,®9 
unless the party affected has actual notice of it.9° 
At any rate, as against the client, filing of a notice 
with a clerk of court may not be required as a 
prerequisite to the effectiveness of an attorney’s 


While constructive service of notice has been held 
to be sufficient, 1t has been held that, where a statutory 
provision for notice is silent as to the mode of service, 
the service must be personal. 


Although there exists authority to the effect that 


tract, was entitled to fifty per cent 
of the amount to be recovered by 
intervener in the suit, was held to 
be entitled to a prior len on an 
amount which was decreed to belong 
to intervener, notwithstanding the 
attorney did not sign a written con- 
tract or record it with the clerk of 
court, or serve copy on the opposing 
party, and notwithstanding the third 
party obtained judgment against in- 
tervener and garmisheed such 
amount—Dayis Finance & Securities 
Co v O'Neal, (La.App) 160 So. 463. 


mecording of conveyance sufficient 

Recording of a conveyance to an 
attorney of an interest in mineral 
rights, In consideration of his serv- 
ices to be rendered in protecting 
those rights, protects the interest 02% 
the attorney against a subsequent 
conveyance to the adverse party 
without his giving notice to the ad- 
verse party under Act (1906) No 
124, relatung to perfecting hen of 
attorneys, since the conveyance to 
the attorney was a present one, op- 
erative under registry laws regard- 
less of the hen statute—McClung 
v Atlas Oil Co, 87 So 6165, 148 La. 
674 


89. State Bank v Davidson, 42 P. 
687, 7 Colo App 91. 


90. Colo—Davidson v. La Plata 
County, 69 P 46, 26 Colo. 549. 

Neb—Cones v Brooks, 8 NW. 85, 
60 Neb 698 


81. Collins vy. Thuringer, 21 P (2d) 
709, 92 Colo 488—Clark vy O’Don- 
nell, 187 P. 534, 68 Colo. 279. 


Prior to enforcement of lien 

As between an attorney and a 
client, nothing need be done by the 
attorney prior to enforcement of hig 
lien against fruits of a judgment 
in hig client’s favor, and it 1s not 
necessary for the attorney to file 
any formal notice with the clerk of 
the court where the action was 
pending —Clark v. O’Donnell, 187 P. 
584, 68 Colo. 279. 


7 C.d.58. 


constructive notice of an attorney’s lien is suffi- 
cient,°2 where a statute directing notice of an at- 
torney’s lien to be given 1s silent as to the manner 


ATTORNEY AND CLIENT 


of giving it, personal service 1s necessary, and serv- 


ice by mail is insufficient 93 


Signing contract of employment as condsiion 
precedent io service of notice. Signing of the at- 
torney’s contract of employment 1s not necessarily 
a condition precedent to a valid service of notice 


of an attorney’s lien 94 


Time to give notice. Although an attorney for 
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bound by such lien, notwithstanding notice thereof 
has not been given prior to a settlement or a judg- 
ment confirming the same.98 


6. Operation and Effect 


necessity of 


such lien 99 


plaintiff cannot enforce a lien against a judgment 


debtor who has in good faith satisfied a judgment 
before notice of such attorney's lien,95 notice of 
an attorney’s len claim may be in time when given 
before judgment.96 While it has been held that 
notice prior to settlement 1s necessary in order to 
perfect an attorney's lien,9? there exists authority 
to the effect that the proceeds of litigation may be 


92. US—Byram v Muner, (CCA 
Minn) 47 F (3d) 112, certioran 
denied 51 SCt. 648, 288 US 8654, 
76 L.Ed 1461 

Idaho —Renfro v. Nixon, 45 P (2d) 
5965. 

N Y—Hamulion v. Rauber, 201 NY 
S 101, 121 Misc. 879 


As to purchaser of cause of action 

One purchasing a client’s cause of 
action at a sale thereof under judg- 
ment against the chent is charged 
with constructive notice of the at- 
torney’s lien, under Judiciary Ll. § 
475, and buys subject thereto, al- 
though not notified by the attorney 
of the exinatence of the en —Hamil- 
ton v Rauber, 201 NYS. 101, 121 
Mise. $79 


Bringing suit az notice 

Where suit is brought on a peti- 
tion signed by the attorney, no fur- 
ther notice to defendant of the at- 
torney’s right to the len or claim 
for services is required—Stiles v 
Cooter Gln Co. (MoApp.) 74 SW. 
(2d) 1093 


Iatervention in divorce achon as n0- 
tice 

An attorney’s intervention in a di- 
vorce action claiming a lien on the 
proceeds for services in collecting 
a group insurance policy for the hus- 
band which the wife hed garnished 
was sufficient notice to the wife to 
entitle an atiorney to a lien—Sharp 
v Culton, 89° <W.(2d) 869, 262 Ky. 
84. 
Registered mail plus pecition 

Giving of notice to defendant of 
complainants’ attorney’s lien for 
fees by remstered mail on the day 
of entry of the decree confirming 
the parties’ settlement of the liti- 
gation and again about two monthd 
later and the filing of a petition to 


of equity. 


establish such Jien were sufficient 
notice to all parties, although the 
original notice was not received un- 
til a day after such decree was 
entered —Catherwood wv Morris, 196 
NE 619, 360 Ill 478 See Limbach 
v. Vibon, 210 Ill App 78 


Defects in service waived 

Where notice of an attorney’s 
claim to a lien for compensation was 
served on defendant’s claim agent, 
who was authorized to settle the 
case, and he afterward attempted to 
do so with the attorneys, it was 
held that defendant waived any de- 
fects in the manner of service— 
Simpson v Federal Lead Co, (Mo. 
App ) 187 S.W. 1123. 
Amonding return to show service 

After final judgment in an action, 
a sheilf’s return on notice of an 
attorney’s len given at the com- 
mencement of the action may, on the 
sheriff's application, be amended so 
as to make it speak the truth as 
to the service of notice —McPherson 
v. Harvey, 167 P 1070, 101 Kan 550 


93. Haj v American Bottle Co, 103 
NH 1000, 261 TIL 362—6 CJ. p 
774 notes 49, 50 See Tuohy vy. 
Chicago & Jobet Hleciric Ry Co, 
200 IllApp 446—Burns v Illnois 
Cent R Co., 190 ULApp 191 


9% Moore v. New York, CG & St 
L R Co, 245 IllApp 8. 


Attorney's acting on employment 
contrart obviates the necessity of 
signing before serving notice of hen 
on defendant to client’s action— 
Moore v. New York, © & 8t. L. R 
Co, 245 Ill App. 8 
95. Townsend v. Chambcriain, 158 

P 664, 81 Or 163 


96. Smith v. Nicholzon, 289 SW 
$49, 221 MoApp 428, certiorari 
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Fraudulent or erroneous notice. 
fraudulent, no rights can be based on it in a court 
That notice of an attorney’s licn 
states that claimant is entitled to a greater pro- 
portion of a sum recovered than 1s actually due 
him, does not affect the validity of such lien for 
the amount which actually is due.? 


Notice of attorney’s charging Ilen may obviate the 
establishing the lien by action. 
has been said to bear some analogy to an assignment of 
an interest in the judgment or proceeds realized. 


Notice of an attorney’s len may dispense with 
the necessity of bringing an action to establish 


it also 


If the notice is 


quashed State ex rel. Bradley v. 
Trimble, 289 S.W 922, 816 Mo 97. 


97. Iowa—Hemingway v i Adrian 
State Bank, of Adman, Minn., 221 
N.W. 920, 206 Iowa 1808 

Okl—Smith v. Westgate O11 Co., 58 
P (2d) 1090. 


Faulure to sexve notice prior to set-~ 
tlement 

(1) An attorney was not entitled 
to recover an attorney’s fee against 
his clients’ adversaries, who settled 
with clients, where the attorney did 
not perfect the hen on the clients’ 
cause of action by serving notice to 
the adversaries prior to the settle- 
ment—Smitn vo Westgate O1l Co, 
(Okl ) 58 P.(2d) 1090. 


(2) An attorney who served no no- 
tice of a hen on a bank selling a 
clhhent’s real estate under execution, 
before the bank's settlement direct 
with the client by taking convey- 
ance, had no lien on the real estate 
—Hemingway v Adrian State Bank, 
of Adrian, Minn., 221 NW. 920, 206 
Iowa 13808 


(3) An attorney had no len as 
against the adverse party on a cash 
payment to a client in settlement. 
where notice of the hen followed 
payment—Hemingway v Adrian 
State Bank, of Adrian, Minn, supra 


96. Catherwood v Morris, 196 N 
BH. 619, 860 Ill 473. 


98>. Tien attaching ap soon as n0.- 
tice given 

A atatutory len for attorneys’ 
gzervices attaches without the bring- 
ing of an action, since the lien at- 
taches as 200n as notice is given.— 
State ex rel Richardson v. Mueller, 
(Mo App) 90 8S W.(2d) 171. 
1. Steele v. Lamb, 184 Tl App. 577. 


2 Ryan v. Chicago, M. St P. & 


§ 215 
Analogy to assignment. 


assienment which the debtor must 


f. Vacating Pending Adjudication of Right to 


Lien 


Notice of an attorney’s Ilen may not be vacated on 
motion, where there is a pending action to adjudicate 


the right to such a lien. 


Notice of an attorney’s lien may not be vacated 


P R Co, 259 DlApp 472 See 
Dreyfuss v. Freud, 209 IlLApp 
345 
On settlement 


Notice of a hen stating that an 
attorney was to recelve one third 
of the amount recovered, whereas 1n 
fact the contract provided for only 
twenty-five per cent recovery if set- 
tlement was made without suit, was 
held not to invalidate the attorney's 
lien for such 256 per cent of the 
amount received by the client on @ 
duect seitlement—Ryan v Chicago, 
M, St PRP. & PR Co. 259 Ill App 
473. 


& Cohen v Exrchheimer, (Ill App ) 
2 NE (2d) 592 


4& Hoffstaetter v. Schinkel, 158 N 
YS. 768, 168 AppDiv 36. 

Peniimg action to adjudicate right 

to lien 

Where there was pending an ac- 

tion between the parties to adjudi- 

cate the right to a lien of respond- 

ent, for whom another attorney had 

been substituted, 1t was held that 

his notice of the lien would not be 

vacated on motion—Hoffstaetter v. 

Schinkel, 153 N.YS 768, 168 App 

Div 36 

& US—wWebster v Sweat, (CCA 
Misa.) 65 F.(2d) 109 

Mass —Check v. Kaplan, 182 N.H. 
805, 280 Mass. 170—Herbits v. 
Constitution Indemnity Co. of 
Philadelphia, 181 NE. 728, 279 
Mass. 539 

N.Y.—Beecher v. Peter A. Vogt Mfg. 
Co, 1235 NH 831, 227 NY 468, 
affirming 170 NYS 1068, 184 App 
Div 962. 

¢ CJ. p 775 note 67. 


mecovery in favor of client 

An attorney’s Len cannot attach 
until some recovery is had for the 
chent—Lewis v. Canadian Pac. Ry 
Co, (CCATI) 89 F (2d) 884, cer- 
tiorar1 denied 51 SCt 76, 282 U.S 
869, 76 LEd 768. 


Death of attorney prior to comple. 
tion of cases 
Where a lawyer died before full 


Service of a notice 
claiming an attorney’s statutory lien has the same 
effect as an assignment to the attorney of an in- 
terest in the judgment that may be rendered, or 
the proceeds of the settlement that may be made 
by the debtor with the client, and constitutes an 


ATTORNEY AND CLIENT 


respect.? 


7 C.J.8. 


on motion, where there is a pending action to ad- 
judicate the right to a lien.4 


§ 216. Time When Lien Attaches 


Ordinarily, charging liens do not attach until re- 
covery of judgment, or general liens until the proceeds of 
the judgment are in the hands of the attorney. 


A charging lien does not usually attach until 


the recovery of judgment,5 and there exists au- 


thority to the effect that an attorney’s general lien 


does not attach until the proceeds of the action 


on which the claim 1s based are collected and in 
the hands of the attorney.6 A charging lien may, 


however, attach prior to the recovery of judg- 


performance of a contract with a 
clent involving contingent fees, a 
lien for compensation to the extent 
deceased performed services arose 
in favor of the estate on successful 
completion of the cases —Mulqueen 
v Commissioner of Internal Reve- 
nue, (CC.A) 65 (2d) 365, certio- 
rari denied 64 S Ct. 62, 290 US 644, 
78 L.Ed 659 


6 Finkelstein v. Roberts, (Tex Civ 
App.) 220 SW. 401, dismissed fol 
want of jurisdiction. 


In re Heinsheimer, 108 NB 6386, 
214 NY. 861, AnnCas.1916H 384, 
modifying 149 NYS. 631, 164 Axp 
Div 265—Application of H. C 
Roberts Electric Supply Co, 226 
NY.S 211, 181 Mise 119. 


Time notice is given 

There exists authority to the ef- 
fect that an attorney’s lien con- 
ferred by statute attaches at the 
tume notice of such lien is given — 
Patrick v. Leach, (CCNeb) 12 F 
661, 2 McCrary 6356—Ward v_ Sher- 
bondy, 65 NW. 418, 96 Iowa 477— 
Day v. Larsen, 47 P. 101, 30 Or 
247. 
Filing lien 

The lien of an attorney has been 
held to attach from the time of the 
fillang of his Len—Jacobsen v. Mil- 
ler, 198 N.W. 349, 50 N.D. 828, 34 
ALR. 317. 


Commencement of action or filng 
of pleading 

(1) Under statutes providing that 
attorneys shall have charging liens 
on the causes of action or counter- 
claims of their clients, a charging 
lien may attach from the commence- 
ment of the action or from the filing 
of an answer containing a counter- 
clam, depending on whether the at- 
torney claiming such len acts on 
behalf of plaintff, petitioner, or 
complainant on the one hand or de- 
fendant or respondent on the other 
—Devine v. Pyanhunkah, 39 P.(2d) 
132, 170 Okl 178—6 C.J p 779 notes 
31, 382. 


(2) Accordingly, it has been held 
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ro 


ment by reason of applicable statutes’ or by agree- 


that the statutory hen of the attor- 
ney for the party who sues exists 
from the institution of the suit or 
proceeding —Midland Valley R. Co. 
v Johnson, 215 SW. 665, 140 Ark. 
174, 7 ALR 1007—Steuart v D'Hs- 
terre, 170 N.YS 9386, affirmed Steu- 
art v D’EHsterre, 174 NYS 922, 187 
App Div. 935—Smith v. Furst Nat. 
Bank, 170 NYS, 127, 108 Mise 274, 
modified on other grounds 172 N Y §. 
595, 184 App Div. 719—Mack v. Hug- 
ger Bros Const. Co. 10 Tenn.App. 
102—6 CJ p 775 note 68, 

(8) Hence, under Comp I.(1907) § 
185, as to attorney’s lien, an attor- 
ney has a lien on a cause of action, 
not from the time when employed, 
but “from the commencement of an 
action.”——Broadbent v. Denver & R 
G. Ry. Co, 160 P. 1185, 48 Utah 698. 


(4) Moreover, it has been held 
that the lien of an attorney, on a 
suit given by Code (1907) § 3011, at- 
taches on the filing of the client’s 
complaint, although service of the 
summons has not been perfected 
such filing being, under §§ 30932, 
4853, commencement of the suit— 
Alabama Fuel & Iron Co. v. Denson, 
94 So. 311, 208 Ala 837. 


(6) Similarly, the lion of an attor- 
ney at law on his client’s cause of 
action attaches, under Crawford & 
MDig § 628, when complaint is filed 
and summons issued, “commence- 
ment of action” in such section be- 
ing used in the sense defined by § 
1048, which applies without excep- 
tion to all civil cases—Union Saw- 
mill Co v. Pace, Campbell & Davis, 
260 SW. 428, 163 Ark. 598. 


(6) Further, under RevCodes § 
6422, declaring that an attorney’s 
lien attaches in favor of counsel for 
plaintiff from the commencement of 
the action, an attorney can assert 
his lien, prior to judgment or settle- 
ment, independently of his client.— 
Walsh v. Hoskins, 162 P. 960, 53 
Mont. 198. 


(7) Where an attorney instituting 
a suit to enforce a client’s right has 


7 C.d.8. 


ment ® Under other statutes an attorney’s lien on 
a judgment is not effective until the judgment has 
been perfected by entry in the judgment docket.9 
At any rate, where a statute confers a lien on 
claims and demands, the lien exists during the pre- 
liminary stages and before suit or action is 
brought 1° 


A contingent yudqment will not be subject to the 
lien until the contingency 1s satisfied 11 


§ 217. Duration and Termination of Lien in 
General 
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§ 217 


attorney's lien is essential to the existence there- 
of (supra § 210), such lien may continue to exist 
so long as the attorney retains possession of such 
res12 Otherwise an attorney’s lien for compensa- 
tion generally continues to exist until satisfied or 
released148 The lien likewise survives where the 
judgment becomes dormant and is subsequently 
revived by other attorneys.14 

Appeal. Although there exists authority to the 
effect that an attorney’s lien is not superseded by 
an appeal,15 and this particularly where the appeal 
does not operate to vacate the judgment,1® there 
exists other authority to the effect that an appeal 


A retaining len exists as long as the attorney re- 


tains possession of the sublect matter 


torney’'s 
satisied or released 


Where possession of the res impressed with an 


a lien on a cause of action from 
the commencement of the action, he 
is not restricted to the cause of ac- 
tion in so far only as it may be 
enforced in a court, but the lien ex- 
ists even when the cause of action 
18 prosecuted by private negotiation 
—Universal O11 Products Co v 
Standard O11 Co. of Indiana, (DC 
Mo) 6 F Supp 87, affirmed (CCA) 
German v Universal O11 Products 
Co, T7 F (2d) 70 

(8) Gen.St (1913) § 4955 suhd 3, 
providing that an attorney shall 
have a lien for his compensation 
on the cause of action from the time 
of the service of the summons there- 
in, applies to an action in tort as 
well as to an action on the contract 
—Kubu v Kabes, 172 NW 496, 142 
Minn 438 

(9) Attorneys have lens for serv- 
ices on property recovered which are 
mot perfect on the property until 
after recovery, but are perfect at 
once on sulit—Byrd vy Clark, 153 § 
HB 787, 170 Ga 669, rehearing dened 
164 SE 881, 170 Ga 912 


(10) Attorney's atatutory lien 
arises on hig employment and 1s per- 
fected by ultimate recovery of judg- 
ment fer his client —Molloy v. Hub- 
bard, 178 SID 877, 48 GuApp 820 
Validity of stalute giving lien from 

timé summons is served see supra 

§ 208 


& Lewis v Braun, 191 NE S56, 
$66 Ill 467—6 CJ p 775 note 66 


Contract held to create present lie. 

A contract of an attorney and 2 
client for a contingent fee imposed 
on the recovery of certain money or 
things creale:, by implication, a 
present lien on the existing res for 
the security of the attorney —Lewis 
v Braun, 191 N.E 56, 356 DIL 467 


Prior to recovery against corpors- 
tion 
4 contract of an attorney to se- 


lien for compensation generally exists until 


Otherwise an at- 


from a judgment suspends the lien.17 
it has been held that an attorney’s lien which arises 


Similarly 


in the original action may survive the reversal of 


judgment under 


cure tiansfer of stock certificates to 
his client and to collect dividends 
declared on the stock for contingent 
fee created an equitable lien of the 
attorney on the stock certuficates be- 
fore recovery against corporation — 
Lewis v. Braun, 191 N.H} 66, 366 Ill 
467. 


8. Grimes Sav Bank v. McHarg, 

251 NW. 51, 217 Iowa 636 
Mguitable assignment 

An attorney’s len for services on 
a judgment recovered for his clent 
operates as an equitable assignmerit 
to the attorney of interest in the 
judgment from the time the len 3s 
perfected by entry in the judgment 
docket in which the judgment is en- 
tered —Grimes Sav Bank v. Me- 
Harg, 251 NW 61, 217 Iowa 636. 


10. Anderson v Baker, 175 Ill App. 
264, affirmed 101 N.H. 687, 258 IIL 
418. 


il. Usry v. Usry, 64 Ga. 679. 


1% Abernethy v. Savage, 141 So 
829, 163 Miss 789 


Funds 

Attorney’s lien applies so long as 
attorney has funds recovered in his 
posscssion—Abernethy v. Savage, 
141 So 329, 163 Miss 789 


Money on deposit in bank 
Where money recovered by attor- 
ney for client was deposited in bank 
to credit of client on condition that 
no check on deposit would be good 
until countersigned by attorney, the 
fund was in the possession of the 
attorney as regards the right to a 
lien —Abernethy v Savage, 141 So 
829, 168 Miss 789 
Loss of lien by relinquishment of 
possession see infra § 224 


13% Byram v Miner, (CCA Minn ) 
47 F (2d) 112, certiorari denied 51 
SCt 648, 288 US. 854, 75 Ld 
1461—8 CJ. p 775 note 73. 
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some circumstances,1® while there 


wetaining lien 

Retaining lien of attorneys on pa- 
pers of client coming into their pos- 
Sess10n continues until b.ll for serv- 
ices 18 fully pa.d—In re Makames, 
266 NYS. 6515, 238 App Div. 634, re- 
versing 205 N.Y¥S. 6511, 148 Muse 
769 


Charging lien 

Attorney’s charging lien, attaching 
to realty as proceeds of judgment 
procured for client, remains a lien 
until paid or discharged, or until 
the propeity passes to an innocent 
purchaser without notice, or unless 
& ten-year presumption of payment 
arises—-Miller v. Monroe, 800 P 
362, 50 Idaho 726. 


14 Jenkins v Stephens, 60 Ga. 216 


Motion to strike properly overruled 

Where, after recovery of judgment 
by @ receiver and substitution of 
new receiver and attorney, the attor- 
neys for the firat recezver filed a lien 
on the judgment, a motion to strike 
the hen for invalidity was properly 
overruled where all parties affected 
by the judgment were not befdre 
the court.—State y. Superior Court 


for King County, 154 P. 603, 89 
Wash 342. 
15  Barthels v. Garrels, 237 S.W 


910, 206 Mo.App 199. 


Appeal without bond 

The lien of plaintiffs attorneys on 
the judgment rendered for the 
amount of their contingent fee wa- 
not superseded by defendant's ap- 
peal without bond —Barthels vy. Gar- 
rela, 227 SW. 910, 2306 MoApp 199 


16. Covington v. Bass, 18 SW. 1033 
88 Tenn 496 


17. Ky—Bell v Wood, 7 KvL 616 
N Y—Pulver v. Harris, 62 NY 73~— 

Sweet v Bartlett, 6 NY Super 661 
6€CJ p 7765 note 78 


18 Bouchey v. Gillian, 26 P.(2d) 
451, 188 Kan. 404. 


§ 217 


also exists authority to the effect that a reversal 
of the judgment annuls the lien.19 


Death or disability of attorney or chent. An 
attorney’s lien, being a contractual right, ordinarily 
survives the death or disability of the client?9 or 
of the attorney,“! provided it attached previous to 
such death or disability.22 However, the lien of an 
attorney for services 1n a suit for personal injuries 
does not survive the death of the injured person 
so as to be mmpressed on the proceeds of an action 
brought to recover for such death.*8 


Merger of len into yudgmeni. The lien of an 
attorney on a fund produced by his services may be 
terminated by the merger of such lien in a judg- 
ment rendered for the attorney claiming the lien.24 


Appointment of receiver. The appointment of a 
receiver to take charge of the assets of a client 
does not terminate his attorney's lien for services.25 
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Termination of client’s imterest in subject mat- 
fer Inasmuch as an attorney’s retaining lien can- 
not extend beyond the imterest of the client in the 
subject matter (§ 210), when the interest of the 
client terminates, of necessity the lien of the attor- 
ney terminates “6 


Ternunation of supporting contract. Under par- 
ticular statutory provisions it has been held that 
an attorney’s lien may terminate with the contract 
on which such lien 1s based.27 


§ 218. Waiver, Loss, or Discharge in General 


An attorney's lien may be waived or lost, as under 
circumstances set forth hereunder. 

If an attorney agrees to a waiver, either ex- 
pressly or by some act inconsistent with the exist- 
ence of the lien, his lien 1s lost.28 Accordingly the 
lien may be lost by failure to assert it in the prop- 


Judgment for same amount on par- 
tial new trial 

Where, after attorney, obtaining a 
judgment for his client, had perfect~- 
ed lien for fee, the judgment was 
reversed, but at a subsequent partial 
new trial judgment was again ré- 
covered for the same amount, the at- 
torney’s lien continued to exist from 
time notice of lien was firat given — 
Bouchey v Gillian, 26 P (2d) 461, 
188 Kan 404 


19. Ky.—Skaggs v. Hines, § Ky L 
106. 

Me—Dunlap v Burnhem, 88 Me 113 

20. In re Levine’s Hatate, 278 N.Y 
S 36, 164 Misc. 700, affirmed 286 
N.YS 518, 247 App.Div. 19—6 CJ. 
Pp 775 note 73. 


Death of client before judgment 
Death of deceased before his at- 
torneys obtained judgment did not 
affect their attorneys’ len which 
came into existence when special pro- 
ceedings in customs court were lnsti- 
tuted by them for deceased—In re 


Levine’s Hstate, 278 N.YS. 86, 154/24 


Mise 700, affirmed 286 NYS. 513, 
247 App Div. 19. 


zn action for wrongful death 

Where a decedent’s widow, as ad- 
ministratrix, brought action for his 
wrongful death, her share in the re- 
covery vested at the time of his 
death, and an attorney’s len on the 
widow's share for services in prose- 
cuting the action was unaffected by 
her subsequent death—Yocus v 
Southern Pac Co., 199 N.Y.S 116, 
120 Misc 654, affirmed 201 NYS 
959, 207 App Div. 836, and 202 N.Y. 
8. 959, 208 App Div 709. 
Insanity of chent 

The appointment of a guardian or 
administrator for an insane client 
does not divest the attorney of any 
len or security which he at the 


time had to secure him in the 
amount due—State v. Second Judi- 
cial Dist. Ct, 75 P 516, 30 Mont. 8 


21. Lawson v. Missouri, etc, Tel 
Co, 164 SW. 138, 178 Mo.App. 124 


a2. Matter of Robbins, 112 NYS 
1082, 61 Misc. 114, affirmed 116 N 
YS. 1146, 182 AppDiv 905. 


93. In re Madison’s Bstate, 270 N 
YS. 621, 151 Bisc 86 


Substitation of decedent's attorney 

Attorney retained by decedent to 
prosecute a personal injury action 
and substituted under stipulation re- 
serving right to share in the pio- 
ceeds of the action had no lien on 
proceeds of action brought by ad- 
ministratrix of decedent for his 
wrongful death arising from the 
game injury, since the lien terminat- 
ed on the death of decedent and the 
action for wrongful death was inde- 
pendent of the personal injury ac- 
tion —In re Madison's Estate, 270 N 
Y.S 621, 151 Misc 86. 


B-——— v. Emmett, 22 Ohio N 
P(NS) 425 


25. Bowling Green Sav. Bank v 
Todd, 64 Barb. 146, affirmed 562 N 
Y. 489 


meceiver of mortgagee 

The appointment of a receiver of 
@ mortgagee pending foreclosure pro- 
ceedings does not affect the attor- 
ney’s len for services in the fore- 
closure process.—Bowling Green Sav 
Bank v. Todd, 64 Barb. 146, affirmed 
52 NY 489 


26. Jackson v American Cigar Box 
Co, 126 NYS. 58 141 App Div 
196. 


a7. Jennings v. Canady, (CGA 
Okl) 18 F (2d) 856, certiorari de- 
nied 47 SCt. 239, 273 US. 728, 71 
L Hd. 862. 
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On ward's attaining majority 

Attorney's lien under Okl Comp St 
(1921) § 4100, based on contract of 
employment with guardian, does not 
attach after infant’s reaching ma- 
jority and compromising action since 
the contract had ended, and the lien 
ceased when the contract endcd— 
Jennings v Canady, (CCAOkl) 18 
F (2d) 3656, certiorari denied 47 S Ct 
289, 273 US 728, 71 LEd 862 


28. Old Colony Trust Co v. Nation- 
al Non-Theatiical Motion Picture 
Bureau, 174 NE 723, 274 Mass. 
8717—68 CJ p 776 note 86 


Written consent not required 

An attorney may waive or aban- 
don his claim in other ways than by 
executing a written consent —Grif- 
fith v Walesby, (MoApp) 91 SW. 
(2a) 232 


As regards benefits of lien statute 

(1) Attorney may waive benefits 
of len statute, and, when wasved, 
attorney 1s estopped from asserting 
claim—Wolf v. Shulz Folding Box 
Co, (MoApp) 44 SW (2d) 866 


(2) A statute providing for an at- 
torney’s lien is solely for the protec- 
tion of the attorney, and he may 
waive the benefits of the statute, 
but cannot be deprived thereof with- 
out his consent.—McDougal v. Black 
Panther Oul & Gas Co., (C.C.A OEL) 
277 EB. 701 


assignment from client 

(1) Where a judgment creditor, 
having obtained execution, assigned 
such claim to his attorney for legal 
services, the attorney’s acceptance 
thereof was a waiver of lien for ex- 
penses and fees.—Old Colony Trust 
Co. v National Non-Theatrical Mo- 
tion Picture Bureau, 174 NH 7328, 
274 Mass. 877. 


(2) Where an attorney, otherwise 
entitled to a chargiug len on a judg- 


7 0.4.8. 


er way,29 or within a reasonable time.2® There 
must, however, exist some element either of a waiv- 
er or of an intention to waive.8! Moreover an 
attorney's lien may not be superseded by the right 


ment recovered, takes an assignment 
to himself of the entire judgment, 
he abandons or waives the lhen— 
Jernigan Bros. v. Hart, 202 SW 68, 
189 Tenn. 616 


Assisting in drafting contract of 
sale 


Even if an attorney for the alleg- 
ed bankrupt was entitled to a lien 
on the estate assets for his services, 
his right thereto was defeated by 
a contract for the purchase of all 
the assets of the alleged bankrupt, 
made with the assistance of the at- 
torney, which expressly stated the 
sale was to be free and clear of all 
debts, and in which the attorney 
made no attempt to preserve his 
hen—In re Exposition Catering Co, 
(CCAN Y) 385 F. 828, 


Acquiescence in purchase by client 

Attorney’s hen on judgment in 
foreclosure 18 walved where he per- 
mits his client to purchase the prop- 
erty, and court without objection 
confirms the sale and approves the 
deed to clent, and the attorney's 
hen does not follow the land— 
Prichard v. Fulmer, 169 P. 39, 22 N. 
M 184,23 ALR 474 


Waiver to extent of mortgagee's in- 
debtedness 

Mortgagee’s attorney, agrecing to 
foreclose without expense to ab- 
signee of mortgages, waived a lien 
on the mortgage to the extent of the 
mortgagee’s indebtedness to the as- 
signee, retaining a lien on the bDal- 
ance —Progressive Merchanis’ Co v 
Ilkat Realty Co., 244 N.YS 17, 136 
Misc 682. 


Bringing suit on third person's 


promise 

Attorneys, by bringing suit on cl- 
ent’s contract with third parties, re- 
quiring third parties to pay attor- 
ney’s fees, accepted the contract and 
waived the right to the lien provid- 
ed for by the statute—McDougal v 
Black Panther O11 & Gas Co, (CC 
A Okl) 277 FF. 701. 


to appointment of re- 


Stockholder of corporation stipu- 
lating for appointment of trustee to 
collect its assets, without reserving 
his lien as attorney for collecting 
claim given by Remington & B. Code 
§ 186, was held to have waived his 
right thereto—Jensen v. Kobler, 159 
P. 978, 93 Wash. 8. 

Loss of retaining lien by attempt at 

assignment see supra § 213. 


29. Williams v. New England Se- 
curities Co, 278 SW 961, 170 Ark 
139—6 CJ. p 776 note 88 
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Proctor, if he ever had a maritime 
lien for fee, lost 1t by failure to 
present and prove it before the com- 
missioner—Gray v Hopkins-Carter 
Hardware Co, (CCAFla) 82 F (2d) 
876 


30. Willams v New England Se- 
curities Co, 278 SW 961, 170 Ark 
188—6 CJ p 776 note 89. 


gl. In re King, 60 NH 1064, 168 
NY 68. modifying 70 NYS 8656, 
61 App Div 152—6 CJ. p 776 note 
87. 


With respect to bankrupt estate or 


proceeding 
(1) Attorney filing a claim for the 
amount of a note in bankruptcy pro- 
ceeding and attaching note does not 
release the lien on the note or pro- 
ceeds thereof—State v Dyer, 259 P 
212, 126 Okl 260 


(2) Attorneys’ deducting fees from 
dividend of bankrupt estate paid on 
@ note and remitting remainder to 
client 18 not @ conversion releasing 
hia lhen-—-State v. Dyer, supra 


Promise by olient to pay fee already 
due 

Attorney’s len is not lost by the 
chent’s unkenpt promise to pay the 
fee already due by crediting esttor- 
ney’s note—Hansbrough v D W 
Standrod & Co, 249 P 897, 48 Idaho 
119 


Advancement of costs and loans 
That an attorney advanced the 
costs of commencing suit with the 
expectation of being reimbursed and 
the making of loans to the client 
out of aympathy and to prevent his 
being forced to make an inadequate 
settlement was held not to forfeit 
the attorney’s len—Rvyan v. Penn- 
aylvania R Co, 268 TllApp 3864 


Mefusal to proceed until relmbursed 
or payments made 

Attorney waives no rights by re- 
fusal to proceed until reimbursed 
for necessary disbursements in prep- 
aration for trial, or, if not on con- 
tingency, till reasonable payments 
are made on account of services ren- 
dered—Marshall v Romano, 158 A 
751, 10 NJ Mise 113 


Substitution of attorneys 

(1) Attorneys dd not lose their 
attorneys’ lien because of substitu- 
tion of new attorney in their stead 
with the client’s consent—In re Bur- 
roughs & Brown, 263 N.YS 1772, 289 
App Div. 794. 

(2) Where, during the pendency of 
an action, an order substituting at- 
torneys was made, all duty and ob- 
ligation of the withdrawn attorney 
as to the cause was terminated, and 
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of a third person to be subrogated to the rights 
of the client for certain purposes.82 Nor is such 
lien lost or destroyed while the property or money 
of a client remains in the hands, or under the con- 


anything he did thereafter did not 
constitute an abandonment, so as to 
affect the lien provided for in the 
order —Yocus v Southern Pac Co, 
199 NYS 116, 120 Misc. 654, affirm- 
ed 201 NYS 959, 207 App Div 8386, 
and 202 NYS 959, 208 App Div 709 


Acquiring possession of money de. 
posited im escrow 


Attorney’s acquiring of possession. 


of money deposited in escrow on 2a 
settlement to cover an attorney’s 
lien, without notice to client, was 
held not to constitute a conversion 
waiving such ihen—Johnson v 
Mound City State Bank, 287 N.W 
891,58 SD 623. 


Failure to obtain relief specifically 
sought 

Failure of an attorney to obtain 
the relief specifically sought in a 
suit 1n equity, and the necessity of 
lus taking alternative relicf, under 
the prayer for general relief, do not 
deprive him of his mght to a len on 
the decree actually obtained —Brown 
v Erwin, 108 SH. 605, 89 WVa 
118. 


Paying proceeds of judgment to az. 
socjate 
That one attorney receiving pro- 
ceeds of judgment paid it over to 
another attorney, who was his as- 
sociate, did not, as contended by a 
judgment creditor of client, have the 
effect of placing it beyond the reach 
of any hen that the attorneys might 
have on the fund for services ren- 
dered —Smuiih v. Keener, 118 A. 912, 
270 Pa. 578. 


Delivering subject matter under 
court order 

An attorney having a retaining 
len on certain books and papers of 
a client is not deemed to have waiv- 
ed bis lien or rights to such subject 
matter because he delivers up the 
game on order of court for the tem- 
porary purpose of assisting the cli- 
ent to make his defense in a murder 
prosecution——In re Hauptmann, 277 
NYS. 681, 248 App Div. 616, modify- 
ing Hauptmann v. Fawcett, 276 N Y. 
S. 528, 243 App Div. 613. 


32. Branch & Howard v. Georgia 
Casualty Co, 147 8.5. 144, 39 Ga 
App 319. 


On payment of workmen's compen- 
sation 

Attorney’s lien is not superseded 
by the right of a person paying com- 
pensation to collect compensation 
from a fund recovered by an em- 
ployee against a tort-feasor.—Branch 
& Howard v. Georgia Casualty Co, 
147 SH. 144, 39 Ga App. 319, 
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trol, of the attorney.83 Further, an attorney's lien 
is not lost by reason of the fraudulent act of one 
other than the attorney.24 Nor is such lien lost 
where the action, m which the attorney's services 
have been rendered, is dismissed at the request 
of his client and another action is brought by other 
attorneys in another court.85 Further the purchase 
of a judgment procured by an attorney cannot be 
made the instrument of depriving such attorney of 
a len to which he 1s rightfully entitled 86 An at- 
torney’s lien may, however, be discharged after 
payment of the amount of such hen into court.?7 


As affected by statute of Limitations. The lien 
on the judgment is destroyed when an attorney's 
claim for services 1s barred by the statute of lim:- 
tations.58 The statute does not, however, run 
against an attorney's bill for fees until the dis- 
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solution of the relation between him and his 
client.29 


§ 219. Discharge of Attorney 
The lien of an attorney Is not lost by his discharge. 
A client cannot, by discharging an attorney, de- 
prive him of his lien, unless the discharge is for 


good cause.*° 
§ 220. Withdrawal by Attorney 


Although the voluntary withdrawal of an attorney 
does not destroy his retaining lien, whether a charging 
lien 1s lost may depend on whether the withdrawal was 
for good cause. 

An attorney who withdraws from a swt without 
cause loses his inchoate right to a lien on the 
ultimate recovery,‘! although an existing lien on 
papers 1s preserved.42 But where an attorney 1s 


aa. State v. Dyer, 259 P. 212, 126 
Okl 260 


Control of attorney’s agent 

The general possessory or retain- 
ing hen of an attorney on the prop- 
erty or money of his client is not 
lost while the money is under the 
control of the attorney’s agent— 
American Nat. Bank of Stigler v 
Funk, 172 P. 1078, 68 Okl 169, L 
RA 1918F 1137. 


Payment by client and application 
by attorney 

An attorney's lien on the printed 
cases on appeal and other papers is 
not discharged by the client merely 
making a payment on account of dis- 
nurgements and by the attorney ap- 
plying that amount to the expense 
of printing the cases —In re Hollins, 
90 NB. 997, 197 NY. 361, reveraing 
120 N.Y S. 1118, 186 App Div. 929. 


3. Neb—Blatchford v. Palmer, 241 
NW 757, 128 Neb. 8 

N'Y —In re Sebring, 264 N.Y.S 379, 
288 App Div. 281. 


zraud of one owning property sub- 
ject to Hen 

Retaining lien of attorney cannot 
be defeated by fraud of owner of 
property to which hen attaches— 
In re Sebring, 264 N.Y S. 3879, 238 
App Div. 281 
HWelease obtained by fraud 

Parported release of an attorney’s 
lien, when obtained by fraud and 
without consideration, is held not to 
defeat the attorney's lien.—Blatch- 
ford v. Palmer, 241 N.W. 757, 123 
Neb §&. 


38 Gibson v. Chicago, M. & St P 
Ry Co, 88 NW. 474, 122 Iowa 565 
Zf a proper notice has been given, 

an attorney has a lien for services 

actually rendered in a case which 
has thereafter been dismissed at the 
request of the client, and this is so 
nutwithstanding a recovery is secur- 

«ed as the result of another action 

brought by other attorneys, and in 


@ different court—Gibson v Chica- 
g0, etc, R Co, 98 NW 474, 123 
lowa 565 


36. Hogue v Sparks, 225 SW. 291, 
146 Ark. 174 
Officer of corporation purchasmg 
judgment 
White an officer of a corpo.ation 
to which a judgment debtor had con- 
veyed property may purchase the 
judgment in good faith to protect 
the corporation against a claim of 
fraudulent conveyance, he cannot 
make such puichase for the purpose 
of so handling the litigation to en- 
force the judgment as to prevent tho 
attorney for the judgment creditor 
from collecting the portion of the 
judgment to which he 1s entitled — 
Hogue v. Sparks, 225 SW 291, 146 
Ark. 174 


37. Application of H C Robe1ts 
Electric Supply Co., 226 N.YS 211, 
131 Misc. 119 


Befusal to accept payment 

On an attorney’s tefusing to ac- 
cept payment of his lien for serv- 
ices, the court may direct payment 
of the amount of such lien into 
court and may thereby dischaige 
such lien —Application of H C Rob- 
erts Electric Supply Co, 226 NYS 
211, 181 Mise 119 


s& Reavy v. Clark, 9 N.YS 216, 18 
N.Y Civ Proc 3732. 


3& lLichty v. Hugus, 55 Pa. 434. 


40. O8S—-Woodbury v. Andrew Jer- 
gens Co. (CCANY) 69 F (2d) 
49. 

Tlli—Cohen v. Kirchheimer, (App) 2 
NN.) (2d) 592—Tulka v. Chicago 
City Ry. Co, 259 IllApp 284 

N Y.—In re Levine’s Hstate, 278 N 
YS 86, 154 Misc. 700, affirmed 286 
N.Y 8S. 618, 247 App Div. 19. 

6CJ p 776 note 81 


Wether lien lost nor assignment an- 
nulled 
Client’s discharge of his attorneys 
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without cause does not annul as- 
signment of part of his claim in con- 
sideration of services theretofore 
rendered, nor deprive attorneys of 
their len for such services—=In re 
Board of Water Supply of City of 
New York, 167 N.Y.S 681, 179 App 
Div. 877. 


Conduct of client not depriving at. 
torneys of lien 

Owner of claims filed through 
plaintiffs as his attorneys, who has 
assigned them part of his claims for 
services, cannot, by discharging 
them, consolidating the claims under 
another number, and obtaining order, 
without plaintiffs’ knowledge, dis- 
missing claims filed by them, deprive 
them of their lien—In re Board of 
Water Supply of City of New York, 
167 NYS 681, 179 App Dijv. 877. 


Both general and charging liens sur- 
vive discharge 

Discharged attorney has a general 
lien for a balance of account for 
services on his client’s papers or se- 
curities, or Moneys in his possession, 
ard charging lien on client’s cause 
of action—In re Badger, (CCAN. 
Y) 9 (2d) 560—Robinson v. Rog- 
ers, 148 NB 647, 287 NY 467, re- 
versing Robinson v Ferguson, 201 
NYS 941, 207 App Div. 802, and mo- 
tion denied 148 NB. 728, 287 N.Y. 
525. 


41. Eisenberg v. Brand, 259 NYS 
57, 144 Misc. 878—6 C.J. p 776 note 
83 


Demand for new connusel and with- 
drawal 

Attozney’s conduct in demanding 
that client get new counsel and in 
withdrawing from case himself was 
held to work a forfeiture of the at- 
torney’s lien—Hisenberg v. Brand, 
259 NYS. 57, 144 Misc. 878. 


42. Hektograph Co. v. Fourl, (C.C. 
N.Y.) 11 BF. 844, 
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justified in refusing to continue in a case, he does 
not forfeit his lien for services already rendered.‘® 


§ 221. Satisfaction and Release of Judgment 


Satisfaction and release of judgment may under clr- 
cumstances referred to hereunder operate to diacharge 
an attorney’s lien 

An attorney waives his lien by releasing the lien 
of the judgment on which it exists,44 or by pro- 
curing satisfaction of such judgment.*5 So, where 
he cousents to the payment of the judgment to his 
client, he thereby waives his lien,#6 but the lien 
of an attorncy cannot be discharged by a release 
of the judgment 1+ the client4? Motcover, under 
appropriate statuteury provisions the licn of an at- 
tornecy may suivive satisfaction of his client’s judg- 
ment #8 Although there exists authority to the 
effect that payment of a judgment to one of sev- 
eral attorneys ‘ointly employed opcrates to extin- 
guish their hen fo: services, there also exists 
authority to the effect that the payment of a judg- 
ment 10 a co-attorney will not operate to defeat 
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the lien of the principal attorney thercon,5® un- 
less such co-attorney was his agent to receive pay- 
ment.51 


§ 222. Taking Security 


The len of an attorney may be lost by his taking 
of security under circumstances referred to hereunder. 


The right to pursue and claim the benefit of the 
lien may be waived by taking, or agreeing to take, 
other security,52 or by accepting payment under 
security previously given.53 The acceptance by an 
attorney of his client’s note 1n payment of his fee 
may not, however, constitute a waiver of the at- 
torney’s statutory lien,54 unless 1t appears that the 
note was accepted in discharge of the obligation 5 
Moreover a mortgage given to an attorney as ad- 
ditional security for fees may not estop him from 
asserting his lien.56 Further, that an attorney 
takes an assignment of stock may not operate to 
deprive him of his lien for services in connection 
with such stock.57 


43. In re Dunn, 98 NE 914, 205 N 
¥Y 398, Ann Cas19135 536, modify- 
ing 125 NYS 1118, 110 App Div 
94i4—6 CJ p T76 note 86 


#4. Holbrook v McKee, 266 P 187, 
147 Wash 386—uv CJ p 776 note 
93 

45. Holbrook vy McKee, supra—6 C 
J p 776 note 94 

Presence and participation im satis. 

faction of judgment 
Attorney present in case and par- 

ticipating in the satisfaction of a 

judgment was held to have waived 

his lien —Holbrook v, McKee, 266 P 

187, 147 Wash. 386 


46. Iowa—Barnabee v Holmes, &8 
NW 1098, 115 Iowa 581 

N ¥ —Goodrich v. McDonald, 19 NH 
G49, 112 NY. 157. 

6 CJ p 776 note 95 


47. Shanklin \ Manville, 184 P, 983, 

105 Kan 457—6 CJ p 776 note 96 
On paymeut of judgment 

Where a judgment debtor and 
creditor went to the clerk of a court 
in Which the gudgment had been ren- 
dGerid and deblor paid conta and his 
Bioney to amount of judgment was 
taken and 1ictained by creditor, who 
er.ecuted a lull release on the rec- 
ord, though the attorneys, had a len 
on the judsmenut for fees in obtaimn- 
ing 1t, the judgment debtor did not 
relieve himself from the hen, be- 
eause the clerk did not receive the 
money so as to render applicable a 
rule that payment of a judgment to 
such clerk releases the judgment 
debtor from all lability including 
the judgment creditor’s attorney's 
luen, and the judgment debtor was a 


party to the act preventing an appli- 
exlion of part of money to the lien 
—Shanklin v Manville, 184 P. 983, 
105 Kan 467 


48. English v Jenks, 169 P. 727, 64 
Mont 295 


Distinguished from common-law rule 

At common law, attorney’s lien on 
judgment secured for client cnds 
when judgment ia autisfied, but, un- 
der Rev Codes § 6422, the lien ox- 
tends to the proceeds of judgment, 
‘un whose ever hands they may 
come "—English v Jenks, 169 P. 727, 
54 Mont. 295 


49. Lake v. Wilson, 35 SW (2d) 
6597, 188 Ark 180, Id., 38 SW (2d) 
25, 188 Ark 180 


Payment to one of attorneys of rec- 
ord 

Payment of the fee to one of the 
attorneys of record will discharge 
the client and the party recovered 
from as to all liability, on a charg- 
ing lien even though formal notice 
of lien 1s served upon them —Schief- 
er v FBreygang, 125 NYS 1087, 141 
App Div. 236 


50. Ala—Fuller v Clemmons, 
So 101, 168 Ala 340 

Mo—~Lawson v Muissour1, etc, Tel 
Co, 164 SW 188, 178 MoApp 124 

51. Compher v Missouri, etc, Tel. 
Co, 119 SW. 493, 187 MoApp 8d— 
Thompson v Missourl1, etc, R Co., 
113 SW 1142, 134 MoApp. 591. 

5@. Stearns v. Wollenberg, 92 P. 
1079, 561 Or. 88, 14 LRA(NS) 
1095—6 CJ p 177 note 99. 


53. Orwig v. Dixon, 247 P. 47, 121 


Okl 86. 
1165 


48 


Bond. In some jurisdictions it 1s provided that 


Payment of mortgage as estoppel 

Where an attorney, with a lien for 
services on an entire tract of land, 
has a mortgage for additional con- 
sideration on a portion of the same 
tract, and a third party pays him the 
mortgage indebtedness under an 
agreement that it discharges all 
hens and clams against land, the 
atlorney 18 estopped from setting up 
his former hen against the land— 
Orwig v. Dixon, 247 P. 47%, 121 Okl 
36. 


&&. Ga—Davis v. Jackson, 12 SH 
299, 86 Ga 138. 

Miss—Pope v. Armstrong, 11 Miss 
214. 

NJ—Johnson v. Johnson R. Signal 
Co, 40 A 193, 57 NJ Hq. 79. 

W Va—Renick v. Ludington, 16 W 
Va 378. 


58. Ga—Walker v O’Nelll Mfg Co, 
58 SB. 475, 128 Ga. 831. 

N H—Dennett v. Cutts, 11 NH 163 

6 CJ. p 777 note 3. 


56 Faulk v. Wise, 166 So. 47, 231 
Ala 636. 


Hixecution of mortgage to attor- 
neys, who had valid statutory attor- 
neys’ lien, on land as additional se- 
curity for their fees, was held not 
to amount to a waiver of a len or to 
estop attorneys from claiming lien as 
against prior mortgagee, who did not 
thereby change his position —Faulk 
ve Wise, 166 So 47, 231 Ala 535 


57. Savic v. Kramlch, 12 P.(2d) 
260, 52 Idaho 156. 

mm procuring issuance of stock 
Attorney taking assignment of 


§ 228 


any person interested may release an attorney's 
lien by executing a bond in a sum double the 
amount claimed, payable to the attorney, with se- 
curity to be approved by the clerk5® The giving 
of such a bond releases the lien, and the court may 
not properly deny or limit its effect to that end.59 


§ 223. Suit for Compensation 


By suing a client on a claim for services and recov- 
ery of judgment an attorney walves his lien as to the 
client although the lien may thereafter be enfo:ced 
against the adverse party. 

As a rule an attorney waives his len by suing 
his client on his claim for services, and recovering 
judgment.60 But it has been held that, after 
judgment against a client, an attorney may still en- 
force his lien as against the adverse party.®1 


Suit on other claims. An attorney’s lien is not 
lost by suing a client on other claims.6? 


§ 224. Relinquishment of Possession 


An attorney who voluntarily relinquishes possession 
of the subject matter of a retaining lien loses the same, 
although such lien may not be lost when possession Is 
delivered for a special purpose. 
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As a possessory or retaining lien depends upon 
possession, it will be lost if possession 1s voluntarily 
relinquished.68 Thus by turning over to his client 
the full sum collected an attorney waives his lien 
thereon,64 although he retains the debt secured by 
that lien.66 So where an attorney pays over a 
balance, over and above the amount claimed for 
fees, his lien attaches only to the amount re- 
tamed.66 But where the delivery is to the client 
for a temporary or special purpose,®” or to a re- 
ceiver of the chent under order of court,®8 the 
lien 1s preserved. 


§ 225. Subject Matter of Retaining Lien 


Papers, securities, or other property delivered to an 
attorney by a client in the course of the attorney’s pro- 
fessional employment may constitute the subject matter 
of a retaining lien. 

Ordinarily papers, securities, or other propercy 
delivered to an attorney by his client in the course 
of, and with reference to, such attorney’s profes- 
sional employment may constitute the subject mat- 
ter of a retaiming lien.69 More specifically the re- 
taming lien includes ordinary legal documents of 


stock to secure his fee for procuring 

1gsuance of stock certificate did not 

lose his statutory len—Savic v 

Kramlich, 12 PF (2d) 260, 52 Idaho 

156 

8S Mosteller v Holborn, 114 NW. 
698, 21 SD 6547—6 CJ p 777 note 
4 

58. Jamison v. Ranck, 119 NW. 76, 
140 Iowa 685. 


60. Wipfler v Warren, 128 NW 
178, 168 Mich. 189—6 CJ p TT% 
note 6 


61. Hubbard v Ellithorpe, 112 N W. 
796, 185 Iowa 269, 124 Am.SR 271 
—6 CJ. p 777 note 7. 


62. Commercial Telegram Co. v. 
Smith, 10 NYS 433, 57 Hun 176, 
19 NYCivProc 82—6 CJ. p 777 
note 8 


63. Ky—Rice v. Kelly, 10 S W.(2d) 
1112, 226 Ky. 347 

N Y—LMecNally v. Youngs, 262 NYS 
828, 237 App Div 787, appeal dis- 
missed 188 NE 49, 262 NY. 526 

6 CJ. p 777 note 9 


In absence of contrary statute or 
agreement 
Hasence of attorney’s retaining 
lien i9 retention of possession, and 
relinquishment thereof would term1- 
nate len, in the absence of statute 
or agreement of parties to the con- 
trary.—Marshall v. Romano, 158 <A. 
761, 10 N J Mise. 113. 
Surrender of notes and stock 
Attorney’s lien on notes given cli- 
ent and stock assigned to it as col- 
lateral was held lost as to notes but 


not as to the stock by surrender of 
both with his consent and issuance 
of certificates for same stock direct 
to cllent—Hansbrough v. D W 
ae & Co, 249 P 897, 48 Idaho 
11 


Filing papers to procure judgment 

Where attorney files papers in his 
possession in court for the purpose 
of procuring judgment he surrenders 
his right to a possessory lien— 
Reynolds v. Warner, 258 NW. 463, 
128 Neb 804,97 ALR 1128 


6%. German v. Browne, 84 So 985, 
187 Ala 429 


Avails of ligation 

Solicitor voluntanly turning over 
avails of litigation to chent waives 
claim to attorney’s lien.—McCarthy 
v McCarthy, 174 A. 751, 117 NJ Eq 
22 


63. Davis v. Farwell, 67 A. 129, 80 
Vt 166 


66. Wolfe v Mack, 142 NYS. 433, 
81 Misc. 185 


@7. Clark v. O'Donnell, 187 P 6584, 
68 Colo 279—6 CJ p 777 note 14 


Relinguishment of stook certificate 
to trustes 

Where plaintiff recovered for his 
client seven hundred thousand shares 
of stock, which was represented by 
@ certificate placed in the registry 
of the court and delivered to the at- 
torney, on payment by his chent, 
and others who became interested 
with him in the stock, of a certain 
sum of money, he did not lose his 


certificate of stock by parting with 
possession thereof and sending it to 
a trustee, who was to hold it for 
the benefit of his chent and the oth- 
er interested persons, where he noti- 
fied such trustee, at the time of 
parting with possession of the cer- 
tificate of stock, of his claim of hen 
op his client’s interest for services 
rendered in recovering the stock— 
Clark v O’Donnell, 187 P. 584, 68 
Colo 379. 


6s. Cory v Harte, 18 Daly (N.Y.) 


Beceiver’s mght to gain possession 
as moasured by client’s right 

(1) Where a client himself could 
not procure possession of papers 
from his attorney in violation of the 
attorney’s right to retain possession 
of such papers in order to secure 
payment of his fees, a receiver of 
such client could not obtain the prop- 
erty from the attorney contrary to 
the hen rights of the attorney —Ex 
ole Wilkinson, 126 So 102, 220 Ala 
529 


(2) Accordingly where a_ client 
was not entitled to acquire posses- 
sion of his insurance policies from 
his attorney the client's receiver 
was not entitled to procure posses- 
si0n of such policies in violation of 
the lien mghts of such attorney.— 
Hix parte Wilkinson, supra. 


66. US.—Underhill v. Jacob Doll & 
Sons, (CCANY.) 69 F (2d) 519— 
Webster v. Sweat, (CCA Miss ) 65 
F (2d) 109—The Flush, (CCAN 


len on his clent’s interest im the ¥.) 377 F. 25, certiorar: denied Bulk 
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the client in the possession of the attorney,?? as | well as notes,71 


Oul Transports v Thompson, 42 8 
Ct 184, 257 US 657, 66 L Wd 421 

Colo —Clark v O'Donnell, 187 P. 684, 
68 Colo 279 

Idaho —Muller v Monroe, 300 P 362, 
50 Idaho 726 

tll —Needham v. Voliva, 191 Ill App 
256 

Neb —Reynolds v Warner, 258 NW 
462, 128 Neb 804,97 ALR 1128 

N M—Prichard v Fulmer, 159 P 39, 
92 NM 1814,2 ALR 474 

N ¥ —In re Makames, 2(¢5 NYS 616, 
238 App Div 534, reversing 265 N 
YS 611, 148 Mise 759—Bloom v 
Irving Trust Co, 272 NYS 687, 
152 Mise 50—TIz1ish Free State v 
Guaranty Safe Deposit Co, 266 N 
YS 8&8, 148 Mise 256, affirmed 271 
NYS 1071, 212 AppDiv 612—In 
re Dawaon’s Estate, 180 N Y 8. 271, 
110 Mise 473 

Ohio —Newcomb v. Krueger, 178 N 
E246, 86 Ohio App 469 

Okl—State v Dyer, 259 P 212, 126 
Okl 260—American Nat. Bank of 
Stigler v Funk, 172 P 1078, 68 
Okl 169, LRA1918F 1187 

Pa —Appeal of Harris, 186 A. 92, 328 
Pa 124 

6 CJ p 784 note 92. 


Stook certificate 

Where an attorney was employed 
to 16cover shares of capital stock of 
& corporation under a contract giv- 
ing the client an option to purchase, 
and there was a decree for plaintiff, 
and a certificate was issued and 
lodged in the registry of the court, 
and stood in the name of the client, 
who, in order to obtain the stock, 
enterod into an agreement with oth- 
er persons in order to raise the 
necessary money, the client and the 
other persons to have each a certain 
interest in the stock, and on pay~- 
ment of the money the stock was 
turned over to the attorney for 
transmission and lodgment with a 
trust company, the aitorney had a 
lien on his client’s interest in the 
certuncate while in his hands— 
Clark v O’Donnell, 187 P. 584, 68 
Colo 279 


Title papers 

An attorney employed to perfect 
uutle to land could retain title papers 
on chent’s refusal to pay him money 
expended in procuring them, under 
his agreemeat to s0 do—Smith v 
Thompson, (Tex CivApp) 233 SW 
876, reversed on other grounds (Cum 
App) Thompson v. Smith, 248 SW 
1070 


Qn substitution or discharge of at. 
torney 

(1) Upon substitution of attor- 
neys, former attorneys were entitled 
to a goneral lien on, any papers in 
their possession as security for pay~ 
ment of fee—Klein v. Acco Prod- 
ucts, (DCN Y.) 13 F.Supp 894. 


(2) Similarly an attorney who 18 
discharged during the pendency of 
litigation has a retaining lien for his 
services on papers pertaining to such 
action —In re Weitling, 194 NH 401, 
266 NY 184, reversing 275 NYS 
978, 242 App Div 823 


That no action or proceeding is com- 
menoed or pending 18 immatenmal 
The rule stated in the text 1s not 
affected by the fact that no action 
or proceeding 18 commenced or pend- 
ing —Matter of Hdward Ney Co, 99 
NYS 982, 114 App Div 467—Mathot 
v Triebel, 90 NYS 908, 98 App Div 
828 


Mecessity for actual possession 

(1) Since the attorney’s possession 
of something to which a retaining 
lien can attach is essential to the 
existence of such len, as noted in 
§ 210, 1t necessarily follows that the 
subject matter itself, in order to be 
such, must be in the actual posses- 
gion of the attorney claiming such 
hen—Reynolds v Warner, 258 N.W 
462, 1288 Neb 304, 97 ALR 1128— 
In re Sebring, 264 NYS 8379, 288 
App Div 281—In re Farmers Loan 
& Trust Co, 188 N.YS 878, 196 App 
Div 639—Zinaser v. Zinsser, 83 Pa 
Super 461 

(2) Accordingly an attorney has 
no general licn, for services ren- 
dered an executor, on estate’s as- 
sets which were not in the attor- 
ney’s ypossession—In re Cutting’s 
Estate, 169 NYS 3206 


(8) On the other hand money can- 
not become the subject matter of a 
retaining len until such money is 
actually collectcd and paid to the 
attorney Anderson v  Brackeleer, 
bE NYS 721, 28 NYCiv Proc 306 


(4) Thorefore a retaining lien does 
not extend to a judgment until the 
money 18 paid to the attorney —An- 
derson v Brackeleer, supra 


Necessity for acquiring possession 
in oourse of professional em- 
ployment 

(1) In order that papers, securi- 

ties, or other property delivered to 

an altorney may constitute the sub- 
ject matter of a retaining lien it is 
essential that the particular subject 
matter come into the possession of 
the attorney in the course of his 
professional employment —Underhill 

v. Jacob Doll & Sons, (CC AN Y.) 69 

F(2d) 619—City of Memphis v 

Byrne, 9 Tenn App 379—6 CJ. p 770 

note 11, p 785 note 93. 

(2) At common lew an attorney 
bad a retaining lien on moneys be- 
longing to lus chent which came in- 
to his possession in the course of 
his professional employment—In re 
Dawson's Estate, 180 N.Y S. 271, 110 
Mise 472. 


(3) Under New York law a gen- 
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and bonds.72 Further, the retain- 


eral lien attaches to every species 
of property belonging to client and 
coming into attorney’s possession in 
the course of employment—in fre 
Pyrocolor Corporation, (DCN Y) 46 
F(2d) 564. 


(4) Both at common law and un- 
der statute general or retaming len 
of attorney includes all documents, 
property, or money for fees due in 
the general employ of clhent as well 
as documents, property, or money 
coming into the attorney's hands in & 
particular case in which he is rep- 
resenting the client —Roxana Petro- 
leum Co of Oklahoma v. Rice, 235 
P 602, 109 Okl 161 


(5) Corporation’s attorneys were 
held not entitled to retaining licns 
on checks, received by them after 
the appointment of receivers for cor- 
poration, for amounts recoveicd by 
the corporation from the debtor— 
Underhill v. Jacob Doll & Sons, su- 
pra. 

70. Tll—Needham vy. Voliva, 191 Ill 

App 256 
N Y —Progiessive Merchants’ Co vy 

Elkat Realty Co, 244 NYS. 17, 

186 Misc 683. 
6CJ p 785 note 97 


Certificate of evidence 

Attorneys were entitled to a lien 
on a certificate of evidence loaned 
them by a clerk of the court, but 
mot surrendered, owing to nonpay- 
ment of court fees—McCracken v 
City of Joliet, 111 NE 181, 371 Ql 
270, Ann Cag i1917D 144 


Documents of corporation 

Attorney’s lien for services to cor- 
poration in resisting action by state 
to annul corporation’s existence, 
completed before appointment of re- 
celver, was a valid len on docu- 
ments of the corporation 10 his pos- 
session —People vy. Community Live 
Poultry Corporation, 216 NYS 302, 
127 Misc 3896 


71. Stewart v. Flowers, 44 Muss. 
518, 7 Am R. 707—6 C.J p 785 note 
98 


Wote assigned as collateral 
Where a client assigned a note to 
an attorney as collatoral for a speci- 
fied indebtedness, and not for collec- 
tion, or to secure payment of fees 
for services rendered, there was no 
attorney’s len on the note for such 
services —-Thomson Vv Fundlater 
Hardware Co, 205 S.W 881, 109 Tex 
235, 2 ALR 1486, answering certi- 
fied questions (Civ.App) 156 SW 
$01. 
7a. Progressive Merchants’ Co v 
Hilkat Realty Co, 244 NYS 17, 
186 Misc. 682—6 C.J p 785 note 
99. 
Bond certificates 
Attorney for certificate holders’ 
committee was held to be entitled 
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ing lien includes mortgages’$ and insurance poli- 
cies 74 The retaiming lien extends also to prop- 
erty attached for the client in the progress of the 
suit,75 and such lien may include money collected 
by the attorney.76 A retaining len cannot be 
claimed, however, on a will,77 on documents evi- 
dencing a debt due to a client who was not ac- 
tually entitled to payment thereof;78 on papers 
belonging to third persons when such papers were 
not deposited by such persons with a client who 
delivers such papers into the possession of the at- 
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ceeds thereof,2° or on public records of any 
kind 81 Moreover an attorney for defendant in 
an action involving a controversy over specific 
property may have no retaimrg iien thereon 5? 


Property procured by froud or theft. If the 
possession of the property was procured by fraud®! 
or theft84 no lien exists thereon. 


Rights and habiltthes of attorney unith respect to 
subject matter. W5th respect to the subject maiter 
of a retaining lien an attorney has merely a pas- 
sive right to hold such subject matter until his 


torney who claims the lien,?® on land or the pro- 


to a retaining lien upon all bond 
certificates filed by commuttee with 
receivers, for the reasonable value 
of such attorney’s services in in- 
ducing the government which issued 
such certificates to pay the balance 
thereon—Irish Free State v. Guar- 
anty Safe Deposit Co, 266 NYS 8, 
148 Misc 256, affirmed 271 N.YS 
1071, 242 App Div. 613. 


73 Progressive Merchants’ Co. Vv. 
Elkat Realty Co., 244 N.Y.S. 17, 
186 Misc. 682. 


74. In re Luber, 
221 


Fire insurance pollcy 

‘Where an insured, who had suf- 
fered a loss, engaged an attorney to 
collect the proceeds of fire policies, 
delivering the policies to the attor- 
ney, the attorney has a len on the 
policies for his compensation-—In re 
Luber, (DC Pa.) 261 FB. 221 


Ijen on polcy rather than on pro- 
ceeds thereof 

(1) Beneficiary’s attorney, if pos- 
sessed of retaining len on policy of 
his possession for services, does not, 
by reason thereof, possess len on 
proceeds of policy deposited in court 
by insurer pending determination of 
party entitled thereto, since retain- 
ing hen on policy is merely a pas- 
mve right to hold the policy, and 
confers no mght to fund represented 
thereby.—Modern Woodmen of Amer- 
ica v. Cummins, 268 SW. 883, 216 
Mo App. 404. 


(2) A common-law lien of an at- 
torney employed to collect an indebt- 
edness was on the evidence of in- 
debtedness in the hands of the at- 
torney and not on the debt itself, 
and hence in an action in equity by 
an attorney against his client to 
have his lien fixed on proceeds of 1n- 
surance policy, complaint did not 
state facts which would confer a 
laren, where it did not allege that the 
policy or other evidence, if any, was 
in the possession of the attorney — 
Cosby v. Hurst, 231 S.W. 194, 149 
Ark. 11. 

7o. Gist v. Hanly, 33 Ark. 233. 


(DC Pa.) 261 F. 


76. Needham sv. 
App. 256—8 CJ p 785 note 1 


Defendant's attorney's possesmon of 
fonds absent counterclaim 

Even if contract retaining attor- 
neys to defend action and special 
proceeding against Tonawanda In- 
dian Nation was valid, the attorneys 
could assert attorney's lien only on 
funds coming into their possession 
where there was no counterclaim — 
In re Darch, 265 N.YS 86, 147 Misc 
836. 


Money proceeds of decedent's estate 

Attorneys for an admunistratrix, 
who procured her appointment as 
temporary admunistratrix and later 
as admuinistratrix with will annexed 
and procured a surety company to 
furnish bond, and assisted in con- 
verting the estate of decedent into 
cash, has a lien on the money of the 
estate in the hands of such attorney 
--In re O’Connor’s Estate, 162 NYS 


957, reversed 164 NYS 674, 177 
App Div. 616, reversing 162 N.Y.S. 
957. 


77. In re Bracher, 51 A. 63, 60 N.J 
Eq. 350—6 CJ. p 786 note 8 


7& Mott v. Guardian Building & 
Loan Ass’n, 14 P (2d) 447, 140 Or 
489 


Wo consideration paid for debentures 
recovered 


Attorney had no len on debentures 
of building and loan association in 
liquidation, recovered for clent who 
paid no consideration for the deben- 
tures —Mott v. Guardian Building & 
Loan Ass’n, 14 P.(2d) 447, 140 Or 
489. 


79. Irish Free State v. Guaranty 
Safe Deposit Co., 266 NYS. 8, 148 
Mise 256 affirmed 271 NYS. 1071, 
242 App Div 618 


Bond certificates filed with receivers 

Attorney for certificate holdera’ 
committee was not entitled to a re- 
taining lien for services as to bond 
certificates filed with recelvers by 
bondholders who did not in first in- 
g@atance deposit such certificates with 
the committee—Irsh Free State v 


claim 1s satisfied.85 


He is, therefore, liable for 


Voliva, 191 Il|{S 8, 148 Misc 256, affirmed 271 N 


YS 1071, 242 App Div. 612 


20 Jacobs v. Jacobs, 181 SE 
100 W Va 612. 


Decedent's land 

Attorney employed by executor or 
administrator to prosecute a suit to 
subject realty of decedent to pay- 
ment of debts of estate was held to 
have no retaining len on such land 
or the proceeds thereof—Jacobs v 
Jacobs, 181 SE. 455, 100 WVa 613 


81. Wight v. Cobleigh, 21 NH 881 
—€§ CJ. p 786 note 4 


&@ Gray v. Hopkins-Carter Hard- 
ware Co, (CCAFla.) 32 F (2a) 
876, 879 
“An attorney .. . has no lien 

on property involved in the litigation 

in which he acts as attorney for par- 
ty defendant."—Gray v. Hopkins- 

Carter Hardware Co, supra 

mm admiralty libel against vessel 
Where a vessel was proceeded 

against in admiralty by a hbel to 

enforce certain lens, and was de- 
creed to be sold after a proctor ap- 
peared on behalf of the owner of 
the vessel seeking to release her, it 
was held that such proctor had no 
lien against the vessel or the pro- 
ceeds of her sale for his services as 
attorney.-Gray v. Hopkns-Carter 
Hardware Co. (CC AFla) 82 F.(2d) 
876 


S3. Heyward v. Maynard, 108 N.Y 
8. 1028, 119 App Div. 66. 


S4. Newton v Porter, 5 Lans. 416, 
affirmed 69 NY 183, 25 AmR 152 
—€ CJ. p 786 note 13. 


83% US—wWebster v. Sweat, (CCA. 
Miss) 65 EF (2d) 109—Cooper v 
McNair, (DCFle) 49 F(2d) 778 

Dil—Needham y. Voliva, 191 Ill App. 
256 

Mo—Modern Woodmen of America 
v Cummuns, 268 8.W. 383, 216 Mo. 
App 404. 

N.Y.—In re Sebring, 264 NYS. 379, 
288 App.Div. 281—In re Abruzso’s 
Hsatate, 249 N.YS. 72, 189 Mise 
559. 

Vt—Nason v. Addison County Trust 
Co., 157 A. 821, 104 Vt. 188. 


456, 


Guaranty Safe Deposit Co., 266 N.Y [6 CJ. p 808 note 16 
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his acts in unlawfully dealing with such subject 
matter as 1f it were his own property.8& On the 
other hand he may not, as previously noted in § 
158 be compelled to deliver up or permit inspec- 
tion of papers on which he claims a retaining lien 
in the absence of good cause therefor. 


§ 226. —— Property Delivered for Special 
Purpose 
Property or funds delivered for a special purpose 
cannot become the subject matter of an attorney's re- 
taining lien. 

Property or funds delivered for a special pur- 
pose by a client to his attorney cannot constitute 
the subject matter of a retaming licn 1n favor of 
such attorney®? For example an attorney has 
no lien on property placed in his hands for a 
special purpose under such circumstances that a 
trust arises which is inconsistent with, or adverse 
to, the claim of a l1en.88 


§ 227. —— Property Delivered in Represen- 
tative Capacity 
Property delivered to an attorney by a client who 


acts in a representative capacity may be the subject 
matter of a retaining lien. 


An attorney may claim a lien on property be- 


36 In re Brown, 165 NYS 736, 178 
App Div 558. 


ru: Ae La 1099 
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due to him by such depositor — 


Wuerpel v. Sinnott, 86 So 6658, 147 


§ 228 


longing to an estate, placed in his hands by the 
representative of that estate in his representative 
capacity, for services rendered him in such ca- 
pacity.89 


§ 228. Subject Matter of Charging Lien 


a. In general 

b. With respect to particular causes of 
action or proceedings 

c. With respect to particular interests 
or kinds of property 


a. In General 


Although the Judgment recovered by an attorney's 
efforts is primarily the subject matter of a charging lien 
it 1s generally held that such lien extends also to the 
proceeds of the judgment. 

The judgment, which has been procured by the 
efforts of an attorney while acting on behalf of 
his client, is, primarily, the subyect matter of a 
charging lien in favor of such attorney.2° How- 
ever, under applicable statutes or by judicial de- 
cision 1t 1s quite generally held that a charging lien 
applies to both the judgment and the proceeds 
thereof, in whatsoever form they may assume, and 
in whosesoever hands they may come! Accord- 
ingly the effect of statutes providing that, an attor- 


whereby the attorney for suing the 
debtor was to have a portion of the 
amount recovered, was to create a 


An attorney's use of funds on 
wh ohboho ou dian attornev’s len, was 
held to rendcr him guilty of conver- 
<1uu—In re Brown, 1665 NYS 736, 
178 App Div 658. 

L.ifect of lien on attorney’s duty to 

account see supra § 134. 


S? La—Ruilo v. Marcotte, 8 La 
App. 852, set aside on other 
#rounds 103 So 316 

N Y—Andeison v Brackeleer, 55 N. 
YS 7281, 38 N Y.Civ Proc 3806. 


Special funds 

Attorney has no lien for pryment 
of fecs on special funds given to him 
by client—Rufllo v Marcotte, 3 La 
App 38652, act aside on other grounds 
108 So 316 


s& La—Wuerpel v. Sinnott, 86 So. 
558, 147 La. 1099 

N J —Ideal Tile Corporation v N T 
Inv. Co, 162 A. 111, 111 NJ Eq 
241 

6 CJ p 786 note 14. 


Money received for trust purposes 
(1) Where an attorncy receives a 
Sum of money with the understand- 
ing between the depositor and him- 
self that it is to be held in trust 
and intact for the benefit of certain 
creditors of the depositor, he cannot 
appropriate it, or any part of it, to 
the payment of a fee alleyed to be 


TOIS—4 


(2) Attorney receiving proceeds of 
fund constituting a special trust 
for creditors of a defunct corpora- 
tion 18 not entitled to a lien thereon 
for services rendered—Ideal Tule 
Corporation v N T Inv. Co, 162 A 
111, 111 N.J Bq 241 


$9. Matter of Knapp, 85 NY 284— 
6 CJ p 787 note 16 


oo UsS—Cooper v McNair, (DC 
Fla) 49 F (2d) 778—U. S v Call, 
(CCAFla) 287 F 620 

Idaho —aAliller v Monroe, 300 P 362, 
60 Tdaho 726 

Mich—Fraain v Kelley, 256 NW 
692, 268 Mich 678—Shank v Lipp- 
man, 2835 NW 216, 253 Mich 451— 
Shank v Lippman, 227 NW 710, 
249 Mich 22—Minor v Fick, 196 
N.W. 194, 225 Mich 3825 

§D—Johnson v Fidelity & Deposit 
Co of Maryland, 247 NW 794, 61 
SD 207 
“here oan be no question in this 

state of the equitable right of an at- 

torney to have his fee secured out 
of a judgment or recovery he has 
obtained for his client "—Robertson 

v Pettery, 170 SH 901, 902, 114 W 

Va 78. 


Bffect of contract 
The legal effect of a contract be- 
tween a creditor and an attorney, 
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lien on the judgment—RKillsap v. 
Sparks, 188 P 135, 21 Ariz $17 


91. Ark—Lake v Wilson, 85 SW. 
(3a) 597, 183 Ark 180, Id, 38 8S. 
W (2d) 25, 188 Ark 180. 

Ga-—-Darge v Ownby, 153 SE 
170 Ga 440 

Idaho —Miller v Monroe, 300 P. 362, 
50 Idaho 726 

Tll—Catherwood v. Morris, 196 NE 
519, 360 Ill 478 


Agreement creating lien on amount 
recovered 

(1) Agreement to pay counsel per- 
centage of amount recovered by suit 
or sottlement, and that assignment 
should be len on judgment or 
amount recovered, was hold to be 
merely an assignment of the pro- 
ceeds of a judgment or settlement, 
crealing a lien on the fund recov- 
ered —Cassetta v Del Frate, 2 P. 
(2a) 683, 116 Cal App. 255. 


(2) Attorney who, under agree- 
ment that he should receive one half 
of amount obtained, was retained 
by party entitled to one half of fund 
constituting an award by the court 
of claims for land appropriated, to 
offect distribution of such fund, was 
held eutitled to an allowance of one 
half of the share of his client only, 
such allowance constituting a charge 
bulely upon such sbare—In re 


49, 
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ney shall have a lien upon his client’s cause of 
action, claim, or counterclaim, is that such lien 
attaches to a verdict, report, decision, judgment, 
or final order in his chient’s favor, and the proceeds 
thereof, in whatever form they may assume and 
in whosesoever hands they may be 92 Moreover 
under applicable statutes or otherwise it is held that 
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his exertions 96 


a charging lien applies to any process incident to 


the enforcement of the judgment,®’ to any bond or 
payment of the 


undertaking given to secure the 


Loomis’ Estate, 288 NYS 64, 247 
App Div 411, motion granted 290 N 
YS 846 

Fund in court 

(1) Attorney has charging len on 
fund 1n court or otherwise applica- 
ble for distribution on equitable 
principles, which his services prima- 
rily aided in producing and to which 
he agreed with chent to look for 
compensation —Appeal of Harris, 186 
A. 92, 828 Pa. 124 

(2) Attorney’s equitable mght to 
compensation for his services from 
fund created thereby will be sustain- 
ed, where the client stands on equal 
tooting with other claimants to fund, 
or the latter derive their rights 
through the owner of property which 
gave rise thereto —.ippeal of Harris, 
supra. 

(3) Insolvent property owner's at- 
torney, conducting entire litigation, 
resulting in award of compensation 
for property condemned by city, 
without assistance from the bank 
holding mortgages thereon for a 
latger sum than that awarded, under 
agreement with the client to accept 
compensation out of such fund, the 
entire amount of which was awarded 
to the bank, was held entitled to 
payment of agreed percentage of 
award as fee and reasonable costs 
and expenses of conducting the hti- 
gation from such fund—<Appeal of 
Harris, supra. 


a Ark—Oliver v. Howie, 281 SW 
17, 170 Aik 758 

Ga—Thomas v Travelers Ins. Co, 
185 SE 933, 53 GaApp 404. 

N Y-—In re Sebring, 2864 NYS. 379, 
288 App Div. 281—Smith v Furst 
Nat. Bank, 170 NYS 1287, 108 
Misc. 274, modified on other 
grounds 178 NYS 6985, 184 App 
Div 719—Steuart v. D'Esterre, 170 
NYS 986, affirmed Steuart v 
Ineal, 174 NYS. 922, 187 App Div 
935—In re Flower, 187 NYS 778 

Okl.—Devine v Pyanhunkah, 89 P. 
(2d) 182, 170 Okl 178 

6 C.J. p 778 note 29, p 779 notes 31, 
33, p 780 note 46. 


Mxistence of tangible object held un. 
necessary 

(Ll) The hen of pleintiff’s attorney 

on his client’s cause of action, given 

by the Attorney's Lien Act of 1914, 


exists although there was nothing 
tangible to which it could be at- 
tached —Ferraro v. City Hall Ga- 
rage, 109 A. 858, 94 NJ Law 209 


(2) Accordingly an attorney who 
instituted a suit for plaintiff, fur- 
nished defendant with bill of partic- 
ulars, and made a motion to strike 
out part of defendant’s answer had 
a statutory lien on the client’s cause 
of action, which attached exen if 
there was nothing tangible upon 
which to impress the hen at the 
tume —Wertheim vy Burns Bros, 174 
A 288, 12 NJ Mosc 676 


Claim or cause of action merged into 


judgment 

(1) If the chent’s claim or cause 
of action 18 merged 1m a judgment, 
there ig nothing for the hen to at- 
tach to except the judgment or its 
proceeds —Matter of Jones, 1386 NY 
S 819, 76 Misc 881. 

(2) After Judgment, the cause of 
action 1s merged in the judgment, 
and the attorney’s hen accordingly 
attaches to the judgment—Noell v 
Missourl Pac R Co, 74 SW (2d) 7, 
335 Mo 687, 94 ALR 684, followed 
in 74 SW (2a) 14 


iien attaching in special proceeding 

The hen of an atiorney attaching 
in a special proceeding to the cli- 
ent’s cause of action attaches to the 
proceeds into whosesoever hands 
they may come—In re Flower, 167 
NYS 1778. 


Withont regard to settlement 

Such a statute creates a lien m 
favor of an attorney on his client’s 
cause of action in whatever form it 
may assume in the course of the 
litigation and enables him to follow 
the proceeds into the hands of third 
parties without regard to any settle- 
ment before or after judgment — 
Barry v Third Ave R Co, 8% NY 
S 830, 8% AppDiv. 548—Matter of 
Tierney, 151 NYS 972, 88 Misc 847 


View that lien attaches only to ob. 
jects named in statute 

Attorney’s len under attorney’s 
lien statute of Missouri is only up- 
on cause of action and attaches only 
to objects expressly named, on prin- 
ciple of expressin unlus exclusio al- 
terlus est—Universal O11 Products 
Co v Standard 011 Co of Indiana, 
(DC Mo) 6 HF Supp 37, affirmed (C 
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judgment®* or to anything on which the judgment 
itself 1s a l1en.95 


Manner in which subject matter realised tmma- 
feral The charging lien of an attorney may at- 
tach to the fruits of his labor 1n whatever manner 
they may be realized so long as they result from 


What judgments embraced. An attorney’s charg- 
ing licn may attach to money judgments or to 


CA) German v Universal O11 Prod- 
ucts Co, 77 F (2d) 70 


Wo general len on all money of ol:- 
ent 

The statutes referred to in the 
text statement do not operate so as 
to give to an attorney a general lien 
upon all moneys belonging to his 
cl.ent —Matter of Rowland, 66 NY 
1121, 565 AppDiv 66, affirmed 60 
NE 1180,166 NY 641 


98. Newbert v Cunningham, 50 Me 
281, 78 AmD 612—6 CJ p 1778 
note 20 


94. Mont—Coombe vy. Knox, 72 P. 

641, 28 Mont 202 
N D—Clark v Sullivan, 65 N.W 738, 

8 ND 380. 

Appelice’s attorney filing attor- 
ney’s Jien thereby obtained an in- 
terest in the judgment and also in a 
cause of action on a& super.¢deas 
bond —Johnson v Fidelity & Deposit 
Co of Maryland, 247 NW 794, 61 8 
D. 207 


95. Gray v Graziani, 178 8 W. 1070, 
165 Ky 771~—6 CJ p 778 note 32 


96 US—lIn re Pyrocolor Corpora- 
tion, (DCNY) 46 F (2d) 554 

Ga —Muddleton vy Westmoreland, 188 
SH 852, 164 Ga 324—Camp v U 
8S Fidelity & Guaranty Co, 167 8 
B 209, 42 Ga App 658 

N M—Prichard v. Fulmer, 169 P 39, 
22 NM 134,2 ALR 474 

6 CJ. p 777 notes 16, 17, p 778 note 
18 


Award 

Tne charging lien of an attorney 
may attach to the proceeds of an 
award —Wooten v Denmark, 11 §S 
BH 861, 8§ Ga 678—Hutchinson rv 
Howard, 15 Vt 644—6 CJ. p T?7 
note 17 
Judgment or compromise 

Attorney’s lien aitaches to prn- 
ceeds that are recovered by virtue 
of suit brought by him whether re- 
covered by judgment or by com- 
promise—Cell wv Robinson, (Mo 
App) 79 SW (2d) 489. 


Juigment or decree 

A statute giving an attorney a 
lien on @ judgment he has recovered 
confers a lien on the money or prop- 
erty so recovered, whether realized 
by judgment or decree —Hubbard v. 
Hllthorpe, 112 NW. 796, 1386 Iowa 


7 CJ.S. 


judgments relating to real or personal property,®7 
and may attach to judgments rendered in supple- 
mentary proceedings ®8 A charging lien may also 
attach to judgments for costs and disburscments 
as well as judgments for damages,?® but a judg- 
ment for attorneys’ fees rendered for defendant 
upon abandonment of a condemnation suit 1s not 
an ordinary judgment in favor of a successful party 
io an action, as regards an attorney's claim upon 
a judgment, since the allowance is made to reim- 


259, 1234 AmSR 271—Northup v 
Hayward, 113 NW 701, 102 Minn 
807, 12 AnnCas 341—6 CJ p T7T7 
note 16 


Settlement 

(1) Upon a settlement the hen fol- 
lows and attaches to the fund pro- 
duced by the_ settlement —Hans- 
brough v D W Standrod & Co, 249 
P 897, 48 Idaho 119—Conklin v 
Conklin, 194 NYS 6865, 201 App Div 
170—6 CJ p 790 note 50 


(2) In equity, attorney’s lien ex- 
tends to proceeds of causes of action 
intrusted to him for collection, on 
the parties’ setilement of the litiga- 
lion —Catherwood v. Morris, 198 N 
E 619, 360 Ill) 478. 


(3) Money paid in settlement or 
compromise 18 considered as “recov- 
ered” within the lien statutes — 
Standidge v Chicago R. Co, 98 NH 
965, 264 Tll. 524, 40 LIRA(NS) 6239, 
ann Cas1913C 65—Beckwith v Corn 
Belt Land, etc, Co, (Iowa) 151 N 
W. 488 


(4) Under an attorney’s contin- 
gent fee contract giving attorney a 
lion on cause of action and judg- 
ment, the aitorney hed a lien on mon- 
ey received in settlement by substi- 
tuted attorney—Tracy v Ringole, 
262 P. 78, 87 Cal App. 549. 


(6) The len of an attorney, under 
Jones & ASt Annot (1913) par 6/1, 
Tiurd Rev St.(1915-1916) c 83 § 56, 
atlaches only to the amount paid 
under a direct settlement with the 
client, and not to the amount of the 
judgment recovered, where pending 
an appeal by defendant a settlement 
‘was effected directly with the client 
and without the attorney’s knowl- 
edge or consent.—Foy v. India Rub- 
ber Tire Co, 311 TlApp 252. 


(6) Under RevS8t (1909) § 964, 
giving an attorney a lien on his cli- 
ent’s cause of action, an attorney, 
who instituted and prosecuted an ac- 
tion to set aside fraudulent divorce 
decree, wherein his clhent had been 
divested of her real estate, and pro- 
cured the vesting of title again in 
her, had a lien upon such land for 
his agreed compensation, and when 
the land was subsequently attached 
by a judgment creditor of the client 
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over the lien of 


state may not 


and her former husband, and sold, 
the hen attachcd to the proceeds of 
such sale—Schempp v Davis, 211 S 
W 728, 201 Mo App 430 


87. Mo—Young v Levine, 31 SW 
(2d) 978, 326 Mo 6598 

N ¥—In re Falk, 220 NYS 224, 128 
Misc 856 


86. Attorneys for successful defend- 
ant 

Attorneys for succcssful defend- 
ant, who sued on undertaking 1n sup- 
plementary proceedings and recover- 
ed judgment, including attorney's 
fees in first action, were held to be 
entitled to payment for services out 
of second recovery—In re Falk, 220 
NYS 224, 128 Misc 856 


99. Dwyer v Hills, 94 NH 286, 208 
Mass 195, 21 AnnCas 1042—6 CJ 
p 778 note 19 


Costs and disbursements 

(1) Lien of defendant's attorney 
was held to attach to the proceeds 
of judgment for dofendant for costs 
and disbursements—Gotham Music 
Service v. Denton & Haskins Music 
Pub Co, 260 NYS. 312, 287 App 
Div. 78 


(2) Irrespective of statute, an at- 
torney for defendant. against whom 
a complaint was dismissed, with 
costs, who had not been paid for his 
services had a lien upon such costs, 
deposited with the clerk of court, 
and, as against any third party, a 
clear right to such costs—Fliash- 
nick v. Burke, 162 N.YS 867, 176 
App Div 867. 

(3) Where attorneys collected on 
@ judgment three hundred dollars of 
costs which had been advanced by 
their clients to pay expenses, a lien 
for their services attached thereto — 
Snow v. Beard, 162 P. 258, 82 Or 
518. 


(4) In the absence of an agree- 
ment to the contrary, the attorney 
as regards costs awarded to his cli- 
ent has merely a lien for the agreed 
or reasonable compensation for his 
services—In re Tinney, 176 N Y.S 
102, 187 App Div 669. 

Hot limited to costs 

Charging lien of attorney undez 
statutes attaches to proceeds of ac- 
tion, and is not limited to costs — 
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burse defendant for fees paid or to indemnify de- 
fendant for fees not paid but incurred. 


More- 
an attorney may attach to a judg- 


ment obtained by other attorneys 1n another state,? 
and to a judgment rendered in a federal court for 
a particular state.® An attorney’s charging lien 
may likewise attach to the decrees of courts in 
proceedings relating to decedent estates* On the 
other hand a judgment recovered on behalf of a 


be subject to a charging lien.5 


Further the charging lien of an attorney is con- 


Application of H C Roberts Elec- 
luic Supply Co, 226 NYS 211, 181 
Mise 119. 


1. City of Los Angeles v. Enapp, 
(Cal) 60 P (2d) 127 
2 Noell v. Missouri Pac R Co, 74 
S W.(2d) 7, 885 Mo 687, 94 ALR. 
684, followed in 74 SW (2d) 14 
Judgments under Bmployers’ Iijabil- 
ity Act 
Attorney bringing suit in lhssourt 
under Federal Imployers’ Liability 
Act had a hen on cause of action 
of client who later obtained other at- 
torneys and brought suit in Arkan- 
sas, which lien attached to a judg- 
ment obtained there—wNoell v Muis- 
sourl Pac R Co, 74 SW (2d) 7, 335 
Mo 687, 94 ALR 684, followed in 
7485 W (2d) 14. 


3 Laughlin v. Union Pac Ry Co, 
196 SW 898, 196 Lio App 641, er- 
ror disraissed Urion Pac R Co. 
v Laughlin, 88 SCt. 436, 347 US. 
204,68 LDA 1073 


4 In re Abiuszo’s Estate, 249 N Y. 
8. 72, 189 Alise 659 
Surrogate’s oourt 
Attorney’s charging lien, under 
common law and under statute, ex- 
tends to a deczee in a surrogate’s 
court—In re Abruzzo’s Estate, 249 
NYS. 72,139 Mise 659. 


Decree granting letters of adminis. 
trahon 

The lien of an attoiney for serv- 
ices rendered an admunistrator upon 
his application for letters of admin- 
istration altaches to a decree giant- 
ing such letters, but no lien for serv- 
ices rendered subsequently to issau- 
ance of such letters can attach to 
the decree grantirg thern—In re 
Nocton’s Hatate, 142 NYS 215 


& State v National Surety Co, 161 
FP 1036, 29 Idaho 670 


Under provimons for payment of 
claims 
Under Const art 4, § 18, Rev. 
Codes, § 146, as amended by L (19138) 
co 15, providing for payment of 
claims against state, an attorney re- 
covering judgment for benefit of 
state cannot charge judgment with 
len for services rendered —State v 
National Surety Co., 161 P. 1026, 29 
Idaho 670, 
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fined to judgments rendered by courts of record. 
Accordingly, a lien may not attach to a judgment 
of a probate,® municipal,? or justice’s court,® un- 
less such court 1s a court of record.2 Under a 
particular statute providing for attorney’s liens it 
has been held that there 1s nothing to which a lien 
can attach where there is only an interlocutory 
judgment in the case.10 


Money in hands of particular persons. Subject 
to rules stated previously in this section to the 
effect that a charging lien may under certain cur- 
cumstances attach to the judgment recovered by 
an attorney and the proceeds in whatever form 
and in whosesoever hands they may be, such lien 
may not extend to money 1n the hands of a third 
person41 However, under appropriate statutory 
provisions an attorney’s lien may attach to money 
due his client in the hands of his adversary,12 and 
funds in the hands of executors or admmustrators 
have been held to constitute the subject matter of 
an attorney’s charging len18 A mortgagor’s at- 
torneys who had secured reversal of foreclosure 
decree in the supreme court were held entitled to a 
lien for their services upon the fund received by 
the mortgagee through sale of the mortgaged prem- 
ises had prior to service of notice of appeal.14 
Further an attorney's charging lien has been held 
to follow and attach to, funds in the hands of a 
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garmisher.15 Notwithstanding it has been held that 
funds in the hands of a receiver may be the sub- 
ject of an attorney's lien,16 it has also been held 
that such funds do not constitute a proper sub- 
ject of such liens within the language of a stat- 
ute providing for a lien on money in the hands of 
an “adverse party.”17 


b. With Respect to Particular Causes of Action 
or Proceedings 


Subject to certain exceptions noted hereunder it 
seems that causes of action or proceedings of any type 
may corstitute the subject matter of charging lens. 

Where the statute provides for an attorney’s lien, 
without specifically confining it to causes of ac- 
tion arising ex contractu, it seems that the lien 
exists upon a cause Of action arising ex delicto, 
and for unliquidated damages, as well as in other 
cases.18 It has been held, however, by some de- 
cisions based upon the common-law doctrine of the 
nonassignability of causes of action for injuries 
to the person, and others upon the language of 
the particular statute under which the charging 
lien is claimed that an attorney’s charging lien 
cannot attach to causes of action arising ex de- 
licto2® More specifically it has been held that 
a judgment in favor of the prosecutrix in bastardy 
proceedings 1s subject to the lien of her attorneys 
for professional services in obtaining such judg- 


& Ala—McCaa vy, 
262 

N Y—Devin v Patchin, 26 NY 441 

6CJ p 778 note 24 


7% Drago v Smith, 3 NYS 076, 
92 Hun 536—People v Fitzpatrick, 
71 NYS. 191, 35 Mise 466 


& Read v Joselyn, Sheld (NY) 60 


% In re Williams, 79 NE 1019, 187 
NY 286, reve'suig 95 NYS 1166 
107 App Div. 627—6 CJ p 778 note 
27. 


10. Dunn v. Bleeck, 286 N Y.S. 403, 
246 App Div 382 


Zn action between partners 

In an action between partners, 
where only one interlocutory judg- 
ment was entered adjudging that one 
partner was indebted to the other, 
there was no cause of action, judg- 
ment, or final order in favor of the 
indebted partner to which his attor- 
neys’ lien could attach—Dunn v 
Bleeck, 286 NY.S 403, 246 App Div 
$82. 


LL. Neb.—Phillips v. Hogue, 88 N. 
W. 180, 68 Neb 193 

Pa—Quakertown, etc, R Coa v 
Guarantors’, etc, Indemn. Co, 55 
A 1083, 206 Pa 350. 

6 CJ. p 782 note 67 


12. Gordon v. Hennings, 131 N.W. 


Grant, 48 Ala 


238, 89 Neb 252—6 CJ p 781 note 
66. 


13. In re Levine’s Estate, 286 N.YS 
§13, 247 App Div 19, affirming 278 
N YS. 36, 154 Misc. 700—-Matter of 
Tierney, 151 N.YS 9738, 88 Musc 
347 


Fund in possession of execrtors 

A fund in possession of executors 
lecovered solely as a result of the 
attorneys’ efforts could be :mpressed 
with the attorneys’ hen for fees —In 
re Levine's Estate, 286 NYS 6513, 
247 AppDiv 19, affirmmg 278 NY 
S 86, 154 Misc 700 


Money in hands of administrator 
Money 1n the hands of an admin- 
igtrator applicable to a Judgment re- 
covered against the deceascd may 
constitute the subject matter of an 
attorney’s lien as money in the 
hands of a third person to which the 
lien of an attorney 1ecovering such 
judgment attaches —Matter of Tier- 
ney, 151 N.Y S. 972, 88 Mise 347. 
14 Nuiedermeyer, Inc, v. Fehl, (Or) 
57 P (2d) 1086. 
15 Lundy v. Cappuccio, 181 P. 165, 
54 Utah 420 
Garnishment creditors of client 
The lien of attorneys for compen- 
sation on recovery of a judgment 
was held to follow the proceeds of 
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the judgment into the hands of gar- 
nishment creditors of their client, to 
whom the judgment debtor paid the 
amount of the judgment —Lundy v. 
Cappuccio, 181 P. 165, 54 Utah 420 


16. Fannon v. Le Beau, 3222 NW 

115, 246 Mich 163. 

Hguity courts have power to pro- 
tect attorney by giving lien for com- 
Pensation on funds in receiver's 
hands —Fannon v. Le Beau, 222 N 
W 115, 215 Mich 163. 


17. Culhane v. Anderson, (CCA 

Neb ) 17 F (2d) 559 

Federal receiver was held not an 
“adverse party” to defendant, within 
@ statute giving an attorney a lien 
for services on money in hands of 
adverse party —Culhane v Anderson, 
(CCANeb) 17 F (2d) 559 


1& Kubu v. Kabes, 172 NW. 496, 
148 Minn. 483—6 CJ. p 779 note 
40 


19. Minn—Boogren v St Paul City 
R Co, 106 NW 104, 97 Minn 61, 
114 AmSR 691, 3 LRA(NS) 
879—Hunt v. Conrad, 60 NW 614, 
47 Minn 657,14 LRA 613 

NJ—wWeller v. Jeisey City, etc, R 
Co, 57 A. 730, 66 NJ Eq i1, af- 
firmed 61 A. 459, 68 NJ Eq. 659, 
6 Ann Cas 442 

6 CJ. p 779 note 41, 


7 C.d.58. 


ment,2° and a cause of action under the Federal 
Employers’ Liability Act may be the subject of an 
attorneys’ lien*1 Moreover there is nothing in 
the nature of an action for malicious prosecution 
which prevents it from being the subject of an 
equitable assignment under an attorney's lien stat- 
ute.22 Further a charging lien may attach to ac- 
tions for divorce.28 However, under the theory 
that alimony directed to be paid for the support 
and maintenance of the wife and children may not 
be appropriated to the payment of debts and lia- 
bilities disconnected from necessary support and 
maintenance, there exists authority to the effect 
that sums awarded as alimony may not be appro- 
priated by an attorney in payment for legal serv- 
ices or disbursements connected therewith 24 In 
the absence of a specific provision prohibiting such 
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lien, proceedings to procure workmen’s compensa- 
tion may constitute the subject matter of an attor- 
ney’s lien,25 but under statutes specifically provid- 
ing that payments of compensation shall not be 
subject to any lien such payments cannot consti- 
tute the subject matter of an attorney’s charging 
lien 76 


c. With Respect to Particular Interests or Kinds 
of Property 
Subject to certain exceptions noted hereunder any 
property may properly be the subject matter of an at- 
torney’s charging lien. 

Subject to the provisions of applicable statutes 
under which specific interests or kinds of property 
may be regarded as properly the subject matter 
of attorneys’ charging liens,27 any property recov- 


20. State v O’Brien, 109 SE 8380, 

89 Va 6384—6 CJ p 780 note 44 
Agreement for interest in recovery 

An attorney, who prosecutes or as- 
gisis in the prosecution of a bas- 
tardy proceeding to final judgment 
in favor of the mother of the child, 
upon an agreement with her or her 
next friend for an interest in the 
amount of the recovery, has a lien 
on the judgment for fees for scrv- 
ices rendeicd by him in her behalf 
State v O'Hrien, 109 SE 8930, 89 
WvVa 634 


@l. Halloway v Dickinson, 163 N 
W 791, 137 Minn 410, affirmed 
Dickinson v Stiles, 38 SCt. 415, 
210 US 631, 63 LEd 908 


‘Where action instituted in state 
court 

Attorney for plaintiff has a lien 
apon a cause of action under Fed- 
eral IImployers’ Liability Act insti- 
tuted in state coults, where congress 
has not attempted to regulate the 
dealings between the employee in- 
jured in interstate commerce and his 
attorney —Halloway v Dickinson, 
1638 NW. 791, 187 Minn 410, affiim- 
ed Dickinson v Stiles, 88 SCt 416, 
2146 US 631, 62 LEd 908 


22. Dankwardt v KEermode, 187 P 
519, 68 Colo 225 


2% Yowa—Hubbard v  HBillithorpe, 
112 NW 796, 135 Iowa 259, 124 
AinSR 3271. 

Utah —Hampton v. Hampton, 39 P 
(2d) 703, 865 Utah 338 

Zien statute 
Attorney’s hen statute applies to 

all cases, including a divorce action 

in which alimony is payable in 
monthly or other designated install- 

ments —Hampton v Hampton, 89 P. 

(2a) 708, 86 Utah 338 

Final division of property 
Where the decree of the court 

makes a final division of the prop- 

erty, awarding to the party obtain- 


ing the divorce specific property or. 
in lieu thereof oa money judzment 
representing such partv’s interest in 
the property of the advezse party, 
the attornoy is entitled to a hen 
thereon —Hubbard v Elljithorpe, 112 
NW 1796, 185 Iowa 259, 124 AmMSR 
271 


24. Mo-——Sannrr v Sanner, (App) 
46 SW (2d) 936—Hilleary v Hil- 
leary, 175 SW 282, 189 Mo App 
704 

NY—In re Brown, 165 NYS 736, 
178 App Div 6558 

6 CJ yp 779 note 42 


That attorney was substituted at- 
torney 1n the action is immaterial — 
In re Brown, 165 NYS 736, 178 App 
Div 658 


Partial success in another state im- 
material 

An attorney, as judgment creditor, 
is not entitled to reach his judgment 
debtor’s alimony, accrued or to ac- 
crue, to satisfy his judgment for an 
attorney’s fee, even though his ef- 
forts wele partly successful in col- 
lecting the alimony in another state. 
—Indell v Tabor, 188 NYS 873. 


Suit governed by lien statute 

Suit for a len for attorney’s fee 
on wife’s judgment for alimony and 
child’s support was held to be gov- 
erned by statutes giving attorneys 
lien upon the client’s cause of action 
—Sanne: v Sanner, (Mio App) 46 8 
W (2d) 936 


2. Camp v. U Fidelity & Guar- 
anty Co, 157 SH 209, 42 GaApp 
653 


Proceedings before cOmmussion or 
poerd 

(1) Lien of attorney representing 
claimant attaches to pioveeding be- 
fore industrial commission brought 
to obtain compelsation award — 
Camp vy U Ydeluty & Guaranty 
Co, 157 SE 209, 42 Ga App 653 


(2) Statute providing for attor- 
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ney’s lien was held to give @ lien 
on @ judgment based upon an award 
of an industrial accident board — 
Renfro v. Nixon, (Idaho) 45 P.(2d) 
B95 


26 Lasley v Tazewell Coal Co, 223 
TllApp 462 


Wo lien under particniar provisions 

Workmen’s Compensation Act § 21 
precludes an attorney from obtaining 
a hen on payments due to a work- 
man, for professional services ren- 
dered in prosecutmg the claim un- 
der the act—Lasley v. Tazewell 
Coal Co, 228 TllApp 462 


27. St Louis, I M & So. Ry Co. v 
Hays & Ward, 195 SW. 28, 1328 
Ark 471 


Dividends on orefltor’s claim 
Attorney, who files proof of claim 
for creditor in bankruptcy proceed- 
ing and procures allowance of 
claim, has an attorney’s lien on divi- 
dends declared and paid on claim— 
In re United Cigar Siczes Co. of 
America, (DCN Y) 9 F Supp 149. 


eFunds deposited in special account 

Where a sum sufficient to cover 
attorney’s lien was set aside and de- 
posited in special account subject to 
further order of court, the court 
could enforce the attorney's hen 
thereon —Crooks v Mandoel-Witte 
Co, (CCANY) 54 EF’ (2d) 993, ceur- 
tiorar1 denied Mandel-Witte Co v 
Brooks, 52 SCt 641, 286 U.8 6559, /6 
LEd 1292 


Legatee’s interest In estate 

Under Judiciary L § 475. attor- 
neys procurmg probate of will for 
legatee and her appointment as ad- 
ministrartix with the will annexed 
were held to have a hen for their 
services on her interest in the estute 
—In re Wood, 156 NYS _ 8:10, 170 
App Div. 533, 16 Mills Surr 64. 


Money due clients in action prose- 


cuted to judgment by attorney 
Attorney has a lien for his serv- 


§ 228 


ered on behalf of a client may be the subject mat- 
ter of a charging lien.28 Moreover any property 
right which the judgment secured or protected or 
enforced may be called the proceeds of the judg- 
ment and may accordingly be subject to the lien 29 
On the other hand the charging len of an at- 
torney covers only the interest of the client in 
the property charged,®9 and of course an attorney 
cannot assert a lien agamst the claim of a third 
person.21 At all events an attorney’s charging lien 
may not extend to property not involved in I:tiga- 
tion32 or to money collected in excess of the 
amount required to pay the fees of the attorney. 
In the absence of statute, the lien of an attorney on 


ices on money due his clients in ac 
ti0n prosecuted by him and in which 
judgment has been recovered— 
Grimes Sav Bank v McHerg, 251 N 
W 61, 217 Iowa 686 


Proceeds of disability group insur- 
aoe 

(1) Where the evidence showed 
that an insurer’s payment of certain 
group insurance money to the widow 
of insured on his death was based 
on insured’s disability rather than 
as death benefit mghts of such wid- 
ow, the lien of the attorney employ- 
ed to establish the disability rights 
pursuant to a contract with insured 
followed the fund—Brookshire v 
Metropolitan Life Ins. Co, (Mo App ) 
56 S'W.(2d) 817. 


(2) Attorney’s lien attached to in- 
sured'’s permanent and total disabil- 
ity group insurance, the rmght to 
Which the attorney established un- 
der a contract with insured, not- 
withstanding payments were not due 
at insured’s death—Brookshire v 
Metropolitan Infe Ins. Co., supra. 


Bosdbed and equipment of railroad 

Under Acts (1909) p 892, and Kir- 
by Dig § 6C€61, where persons suing 
railroad for personal injuries settled 
their claim, their attorneys, entitled 
to a lien on cause of action for their 
contingent fee, were entitled to 
charge roadbed and equipments of 
road with lien to secure their judg- 
ment in special proceeding against 
road to enforce lien.—St Lous, I 
M. & So. Ry. Co v Hays & Ward, 
195 SW. 28, 128 Ark 471. 


2® Scott v Kirtley, 152 So. 721, 113 
Fila. 637, 98 ALR 661. 


rund not in possession 

The fund, not being in petition- 
er’s hands, 1s subject only to charg- 
ing hen of attorney of record in ac- 
tion 1n which the fund was recover- 
ed —Lebaudy v. Carnegie Trust Co, 
166 NYS 666, 178 App Div. 614. 


Property acquired in settlement 
Attorney's statutory len for fees 

en causes of action intrusted to him 

for collection was impressed on 
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after purchased 
to another.34 


property acquired by complainants 
through the parties’ settlement of 
litigation, such property represent- 
img complainants’ claims —Cather- 
wood v Morris, 196 NH 619, 360 
Ill 473 


in view of understanding 

Attorney who undertook to recov- 
er property with understanding that 
he should be paid reasonable fee 
from property was held to be ent- 
tled to have an equitable lien de 
clared on such property which he 
recovered for tis client-—Scott v 
Kirtley, 152 So. 721, 113 Fla 687, 98 
AIR 661. 


20. Matter of Jones, 1386 N.YS 819, 
76 Alisc. 381 


3a. In re Albrecht, Maguire & Mulls, 
230 N.YS 648, 182 Mise 718, af- 
fiemed 2388 N Y.S8 388, 225 App Div 
423, affirmed 171 NE 1772, 253 N.Y 
5387—6 C.J. p 787 note 24 


Decedent’s property where repre 
sentative is client 

An attorney employed by an exec- 
utor or administrator to prosecute 
@ suit to subject the realty of a de- 
cedent to the payment of debts of 
lis estate was held to have no 
charging lien on elther such realty 
or the proceeds thereof—Jacobs v. 
Jacobs, 181 SH 455, 100 Va 612 


Distributive shares of sdmmistra- 
trices 
Attorney retained by admunistra- 
trices was without a charging len 
on their distributive shares in the 
decedent's estate, under Judiciary L. 
§ 475, creating attorney’s lLen—In 
re Rabell, 162 N Y.S. 318, 175 App 
Div. 345. 


Trast fund not subject to lien where 
trustee is client 

‘Where a trustee employs an attor- 
ney in the execution of his trust, 
such attorney must look to the per- 
s0n employing him individually for 
his payment, and can have no claim 
on the trust fund—Austin v. Pru- 


7 C.J. 


a judgment obtained by him for his client does 
not extend to the money paid to the client with 
the consent of the attorney or to property there 


with that money and transferred 


Land and interesis therein. In the absence of 
statute or of special agreement, the general rule 
18 that an attorney has no lien on the land of his 
client, notwithstanding such attorney has, with re- 
spect to the land in question, successfully pros- 
ecuted a suit to establish the title of his client 
thereto,25 recovered title or possession in a suit 
prosecuted by such chent,?6 or defended success- 


Tax refund where taxpayer client 

(1) An attorney employed by tax- 
payers to recover funds collected by 
a collector of taxes has no lien upon 
the fund for his services by virtue 
of the Attorney’s Lien Act (Cahill 
St ec 18 par 18) —People v Holten, 
222 TllApp 427, affirmed 186 NE 
788, 804 Tll 394, 24 ALR 929 


(2) Attorneys employed by re- 
spondent to obtain refund of income 
taxes collected from respondent and 
others could not assert attorney's 
len against refund to others than 
respondent —In re Albrecht, Maguure 
& Mills, 230 NYS 648, 132 Muac. 
718, affirmed 283 NYS 383, 236 App. 
Div 428, affirmed 171 NE 772, 253 
NY. 537 


31. Matter of Fourteenth St. 143 N. 
YS 948, 158 AppDiv 687. 


32 Adcock vy. Bennett, 285 P 229, 
109 OKL 114 


Ja Conyers v Gray, 67 Ga 
6 CJ. p 694 note 6 


34% Goodrich vy McDonald, 19 NE. 
649, 112 NY. 157, reversing 41 
Hun 2385—Reavy v Clark, 9 N.Y.S. 
216, 18 NYCiv Proc, 272—é6 CJ. 
p 780 note 45. 


3& NY—Grigg v McNulty, 25 N. 
YS 604, 56 Mise 884 

Or—Stearns v Wollenberg, 92 P. 
1079, 51 Or. 88, 94,14 LRAA(NS ) 
1095. 

6 CJ. p 780 note 55 


Zo lien on minerals 

Attorney employed to vindicate a 
client’s right to certain minerals un- 
der land acquired no lien on the 
minerals.—Alpha v. Rose, 182 So. 
222, 171 La. 758. 


Property rights not involved in suit 

In a suit to cancel of record o1l 
and gas mining lease on the giound 
that lessee bad not complied with 
the terms thereof, the attorneys did 
not acquire a ben upon royalty 
nights which were not involved in 
the suit—Adeock v. Bennett, 235 P. 
239, 109 Okl. 114. 


329— 


dential Trust Co, 212 P. 77, 118 Kan.} 36. US.—Webster v. Sweat, (C.CA. 


645. 
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Miss.) 66 F.(2d) 109. 


7 C.JS. 


fully such chient’s right and title against an un- 
just claim or an unwarranted attack.87 
ever, there exists a line of authority, particularly 
under applicable statutory provisions, to the effect 
that an attorney’s charging len may, in an ap- 
propriate case, exist as well against land as against 


Ala—E=x parte McLendon, 103 So 
696 2312 Ala 408—W T Rawleigh 
Co v Timmerman, 87 So 372, 2035 
Ala 233—Hale v Tyson, 79 So 
499, 202 Ala 107—Harton v Ama- 
son, 71 So 180, 195 Ala 594 

Ark —Oliver v Howle, 281 SW 17, 
170 Ark 758 

Fla —Guthrie v Home Building & 
Loan Co, 156 So 882, 116 Fla 
822 

¢ CJ p 781 note 56 


Wo compromise verdict or final order 
Attorney was not entitled to a hen 
on land for services rendered in a 
suit to recover possession thereof, 
where there was no compromise, 
verdict, or final omder—Oliver vy. 
Howie, 281 SW 17, 170 Ark 758 


‘itle recovered in foreclosure pro- 


ceedings 
Attorney had no lien for fees 
against land which client acquired 
by reason of attuiney’s services in 
foreclosure proceeding —Guthrie v 
Home Building & Loan Co, 156 So 
883, 116 Fla 822 


a7. Ky—Avey v Via, 7 SW (2d) 
1057, 225 Iy 165 

Tenn—Dutler v Givens, 
1063, 137 Tenn 438 

@€CJ p 781 note 67. 


Lawyer cannot assert statutory 
lien against land for scrvices in de- 
fending tille—Avoy v Via, 7 W 
(3d) 1057, 326 Ky 155 

In absence of contract therefor. 
solicitor is not entitled to len for 
services on his clicnt’s ldnd, suc- 
cessfully defended by him against 
attack—Butler v Givens, 193 SW 
1063, 137 Tenn. 438. 


33. Ala—Owens v. 
590, 218 Ala 344 
Ky —Getaz v Eversole, 27 S.W (2d) 

688, 284 Ky 161 
6 CJ. p 781 notos 58, 63. 


mm city’s condemnation proceeding, 
money deposiled by eaity with the 
county treasurer was held properly 
ordered by the county court to be 
given to landowner’s attorneys who 
had obtained a decree in the superior 
court granting attorneys lien on con- 
demned land for services rendered 
to the landowner, since the sum paid 
for the land stood in place of land 
condemned —City of Chicago v Chi- 
cago & N W R Co., (IiLApp.) 3 
N E.(2d) 340 (second case). 


In suit for sale of land for division 
Attorney’s lien under slatute re- 
lating to suits for recovery of prop- 


193 SW 


Bolt, 118 So 
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How- 


erty attaches to land in a suit for 
the sale of lands for division— 
Owens v. Bolt, 118 So. 590, 218 Ala 
$44 


rnterest in establishing will as “pro- 
ceeds of Ligaton” 

Where a client, by reason of the 
establishment of a will, has ac- 
quired an interest in real estate, 
such interest constitutes the ‘“pro- 
ceeds of the litigation” to establish 
the will, within the meaning of At- 
torney’s Iuen L (Rev St[i919}] § 
690), and, 1n an action by an attor- 
ney to recover his compensation, a& 
Judgment for him may be made a 
lien upon such interest—Neeper v 
Heinbach, (Mo App.) 249 S.W. 440 


Defense of action to subject land to 
payment of debts 

Attorneys successfully defending 
action to subject lands to payment 
of debts were held to be entitled to 
a lien on such lands for services — 
Dyal v Watson, 162 SD. 682, 174 
Ga 830. 


Hevesting of title divested by d- 
vorce decree 

Under Rev St (1909) § 964, giving 
an attorney a lien on his client's 
cause of action, an attorney who in- 
stituted and prosecuted an action to 
set aside fraudulent divorce decree, 
whorein his client had been divest- 
ed of her real estate, and procured 
the vesting of title again in her, 
had a len upon such land for his 
agreed compensagtion—Schempp v 
Davis, 211 SW 728, 201 MoApp 430 


Timber involved in suit 

Under Acts (1908) p 898 § 1, at- 
torneys for plaintiff, in action to set 
aside conveyance from father to son 
on ihe ground it was voluntary and 
made to defeat plaintiff's mght un- 
der the father’s unacknowledged 
timber deed to him, after decree for 
Plaintiff had a lien on the timber 
involved in the suit—McDonald v 
Norton, 1865 SW. 791, 1199, 123 Ark 
4738, 616 


Widow's acquisition by devise and 
settlemens 
Land devised widow and received 
by her under a settlement of estate 
by her attorneys was held to be 
property recovered by attorneys on 
which attorneys have lion for fee — 
Middleton v. Westmoreland, 188 8 I 
852, 164 Ga. 324 


Attorney having fractional interest 
in judgment 

An attorney who had a one-third 

interest in a judgment obtained un- 
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other property.*8 Of course a charging lien may 
attach to land by reason of a special agreement.®® 
On the other hand an attorney’s charging lien may 
not attach to an interest in land in violation of 
an agreement between the attorney and client.‘® 
At all events statutes providing a lien only on “re- 


der an equitable assignment was 
held also to have a lien pro tanto on 
land of the defendant —High Point 
Casket Co v. Wheeler, 109 SE 378, 
182 NC 459,19 ALR 891 


Purchaser with notice of fee 

Attoineys’ fee attached to land in- 
volved in litigation, where a pur- 
chaser took such land with notice 
that such fee was outstanding, and 
retained only one hundred dollars 
from the purchase piice, without 
learning the actual amount of the 
attorney’s fee—Getaz v Eversole, 27 
SW.(2d) 688, 234 Ky. 164. 
meverszal of judgment cancelling 

deed 

In an action to cancel certain 
deeds from plamtff to one defend- 
ant and from such defendant to oth- 
ers, where attorney employed by de- 
fendant to lst the property for tax- 
ation had secured a judgment and a 
lien for Ins fee, such lien was en- 
forceable against the land, although 
the deeds were set aside, the court on 
appeal having reversed the judgment 
canceling the deeds —Morse v Dur- 
yea, 1922 SW 477, 174 Ky. 234 


After mortgage foreclosure sale 

An attorney’s lien attached to land 
after morigage foreclosure sale and 
purchase by admuinistratrix who was 
the judgment creditor and sole lega- 
tee—Muiller v. Monroe, 300 P 3632, 
50 Idaho 726 


39. Tll—Smith v. Young, 62 Il] 210 

Mich —Kilbourne v Wiley, 88 NW 
99, 124 Mich 370 

Porto Rico—Pettinaill v. 
Porto Rico Fed 549. 

6CJ p 780 note 64. 


40. Finkelstein v. Roberts, (Tex 
CivApp) 220 SW. 401, dismissed 
for want of jurisdiction. 


Wo vested interest in leasehold 

In a suit to cancel an ol lease 
executed by plaintiffs, husband and 
wife, wherein their attorney inter- 
vened to enforce a hen on the lease- 
hold in the hands of defendants, a 
declaration of equitable lien on 
leasehold interest of a defendant in 
favor of attorney was held to be er- 
roneous in view of a contract be- 
tween such attorney and plaintiffs, 
contemplating that the attorney 
should acquire no vested interest 
prior to the forfeiture of the lease 
and the execution of a second lense 
for the best price obtainable —Fink- 
elstein w Roberts, (Tex Civ App ) 
220 SW. 401, dismissed for want of 
jurisdiction. 


Rios, ¢ 
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covery” may not render land, which has been de- 
fended for a client, subject to an attorney’s lien.‘ 
Even where a lien against land is recognized, 
it 1g said that an attorney has no lien upon a 
debtor’s real estate until it is sold and the sale 
confirmed for his client’s benefit.t2 If a judgment 
or decree for money has been rendered in a cause, 
and real estate has been condemned to a sale for 
its satisfaction, a lien may be declared on the de- 
cree, and made operative on the proceeds of the 
sale of the land42 Moreover a court of equity 
will follow such a fund as far as 1t can be traced, 
and enforce the attorney's lien against any prop- 
erty in which it may have been invested44 The 
lien of an attorney who assists a client 1n pro- 
curing his share of rent from certain property may 
not extend to the property from which such rent 
is derived#5 On the other hand the hen of an 


41. Ark—Greer v. Ferguson, 19 S ; 46. In re Albrecht, Maguire & Alls, 
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attorney who procures, for his client, a judgment 
for the possession of certain property, may not at- 
tach to the rents accruing after the client acquires 
title to the property from which such rents are 
der1ved.4§ 


Exempi property or funds. Although it has been 
held that exempt as well as nonexempt property or 
funds may constitute the subject of an attorney's 
lien,#? money in the hands of the government 
cannot be subjected to such lien.#8 


§ 229. Priorities 


Cases wherein the rights of an attorney under his 
lien are, or are not, entitled to priority over rights of 
other persons are noted hereunder. 

An attorney’s lien is subject to any rights in 
the property which are valid against the client 
at the time the lien attaches*® It 1s also subject 


deed —Ives v Culton, (Tex Civ App ) 


W 966, 66 Ark. 824 

Or—Stearns v. Wollenberg, 92 P. 
1079, 51 Or. 88, 94,14 LRA(NS) 
1096. 

6 CJ p 781 note 68. 


42. Perkins v Perkins, 9 He1sk 
(Tenn) 95—6 CJ p 781 note 59 


43. Ala—Higley v. ‘White, 15 So 
141, 102 Ala 604 

Tex—Chapman vy. 
428 

6CJ p 781 note 60. 


44. NY—Slonner vy. Busse, 77 N 
¥S 660, 38 Misc. 265, 11 N ¥ Ann. 
Cas. 156 

Dtah—Loofbourow v. Hicks, 66 P 
602, 24 Utah 49, 55 L.RA. 874 

Va—Fitsgerald v. Irby, 37 SH 777, 
99 Va 81. 


45. Ekelman v. Marano, 167 NE. 
211, 2651 NY. 178, reversing 230 
NYS 8831, 224 AppDiv 761 


Assisting wife in procuring sccount- 
ing 

In a wife’s action against her hus- 
band for accounting of rents from 
jointly owned property, the wife’s 
attorney’s lien did not attach to the 
property —Ekelman vy. Marano, 167 
NE 211, 251 NY. 178, reversing 
230 NYS 881, 224 App.Div 761. 


46. Young v. Levine, $1 S.W (2d) 
978, 826 Mo 698. 


47. Abernethy vy. Savage, 141 So 
829, 168 Miss 789. 


Funds 
Attorney’s lien on funds recovered 
for client applies alike to exempt, 
as well as nonexempt, funds —Aber- 
nethy v. Savage, 141 So 829, 1638 
Miss 789. 
Property exempt from execution 
The fact that property is exempt 
from execution does not relieve it 
from the hen—Strohecker yv. Irvine, 
76 Ga ¢39,2 AmSR 632, 


Sneed, 17 Tez 


230 NYS 648, 1853 Mise 1718, af- 
firmed 233 N.YS 883, 225 App Div 
423, affirmed 171 NH 772, 268 N 
Y 587—6 CJ p 778 note 28 [b]. 


48. Columbia Ins Co v Artale, 168 
A 304, 114 NJEq 268, affirming 
164 A 864, 118 NJEq 605—6 C 
J p 787 note 24 


Sabject to existing and known equi. 
ties 

(1) Statutory lien given attorney 
on client’s interest in judgment 13 
acquired subject to existing and 
known equities—Columbia Ins Co 
v Artale, 168 A 3804, 114 NJ Eq 
368, affirming 164 A 864, 112 NJ Eq 
506 


(2) Accordingly a hospital’s len 
attaching to the mght of action of 
an injured person treated at such 
hospital against the person causing 
injury was held prior to the len 
of the attorney for the injured per- 
son having notice of hospital len — 
Blizabeth General Hospital and Dis- 
pensary v. Longobard, 166 A. 471, 
11 N.J Mise. 394 


(3) Hence part of proceeds of set- 
tlement for injuries retained by at- 
torney for injured person continued 
subject pro tanto to the hospital's 
lien, where attorney with notice of 
lien, paid the proceeds of settle- 
ment, less attorney's share, to the 
injured person, and the hospital 
could not collect from the injured 
person —Hlizabeth General Hospital 
and Dispensary v. Longobard, su- 
pra. 

(4) In a@ suit involving prionty 
between @ prior unrecorded deed and 
@ judgment len, it was held that 
plaintiff attorney, who knew of the 
conveyance, did not acquire a lien 
for payment of his interest on such 
judgment superior to the rights of 
the grantee under such unrecorded 
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197 SW. 619, affirmed (Com App ) 
229 SW 321 


Subject to rights of certain creditors 

(1) The lien created by decedent's 
heir on decedent's lands to an attor- 
ney for services in defending a suit 
brought by creditors of the estate 
is inferior to the preexisting rights 
of such creditors —Gray v. Grazian), 
178 SW 1070, 165 Ky 771. 


(2) Where an insolvent corpora- 
tion improperly gave a corporate of- 
ficer a pieference by transfermng 
notes to such officer in payment of 
money due such officer from the cor~ 
poration, and such officer placed the 
notes in the hands of an attorney for 
collection on @ contingent basis of 
one-third, the len of the attorney 
was subordinate to the rights of the 
creditors of the insolvent corpora- 
tion, the attorney having knowledgs 
of all the facts—Armstrong v El- 
lersliie Planting Co, 88 So. &30, 148 
Le. 659 


(3) Insured’s judgment creditor 
who levied on the proceeds of fre 
policy was entitled to prior pay- 
ment, with insured’s solicitor, to 
whom the surplus would be payable, 
entitled thereafter to enforce the so- 
heitors len—Pennsylvania Fire 
Ins Co v Ruinaolo, 154 A. 528, 108 
NJHq 167. 


Claim based on purchase of decree 

Where an attorney for defendant 
in a divorce action purchased from 
plaintiff the alimony decree ren- 
dered, which was made a lien on de- 
fendant’s land, such attorney’s claim 
against defendant for attorney's fees 
was inferior to, rather than concur- 
rent with, the len based on the de- 
cree purchased from plaintiff —M1s- 
ner v. Stange, 169 N.W. 9388, 203. 
Mich 411. 


7 C.J.5S. 


to administration and funeral expenses,5® and to 
claims for advances of money to carry on the nec- 
essary litigation.51 On the other hand there ex- 
ists authority to support the general proposition 
that an attorney’s lien is paramount5? and under 
statutes conferring a licn on attorneys it 1s held 
that the lien created is a first lien.53 


Rights of client’s partner 

Where one partner was adjudged 
to be indebted to the other on final 
settlement of partnership fund, he 
was not entitled to any part of the 
distributable fund until the other 
partner had been paid .n full, and 
the lien of the attorneys for the 
andebted partner was subordinate to 
righis of the other pariner—Dunan 
v Bleeck, 286 N Y.S. 402, 246 App 
Div. 382 


80. Matter of Tierney, 
972, 88 Misc. 347. 


51. De Chambrun v. Cox, (N Y.) 60 
F 471,9 CCA 86 


52. Abernethy v Savage, 141 So 
329, 163 Muss. 789 


On funds recovered 

Attorney has paramount lien on 
funds recovered for client —Aber- 
nethy v. Savage, 141 So 329, 163 
Miss 789. 


53. Dankwardt v. Kermode, 187 P. 
519, 68 Colo. 226. 


Under particular statute 

Under Rev St (1908) § 242, giving 
attorneys a lien on claims and de- 
mands in suit for their fees and on 
any judgment obtained, a contract 
between attorney and client, provfd- 
ing that the attorney shall receive 
a specified percentage of anything 
recovered, operates as an equitable 
assignment of the demand against 
defendant to the extent of giving 
the attorney a first lien on the judge- 
ment to the amount of the agreed 
compensation —Dankwardt v. Ker- 
mode, 187 P. 519, 68 Colo 225 


54 Hansbrough v. D. W Standrod 
& Co, 286 P 923, 49 Idaho 216 


wot inferlor to set-off by assignee 
of judgment debtor 

An attorncy’s len on a judgment 
for tort is not infenor to a set-off 
by an assignee of the judgment 
debtor of a claim against the judg- 
ment creditor growing out of con- 
tract —Kansas City Rapid Motor & 
Transp Co. v Young, 175 SW. 95, 
188 MoApp 289 


Appropriation of fund pro tanto 

Only where there has been an ap- 
propriation of a fund pro tanto are 
prior equities superior to an attor- 
ney’s lien on a cause of action and 
judgment—Smith v. Firat Nat 
Bank, 170 NY.S 127, 103 Misc Rep 
274, modified 172 N.Y.S. 595, 184 
App.Div. 719% 


161 N.YS 
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On notice to debtor of assignment 
to atrorneys of part of claim, title 
vests absolutely in attorneys, as 
against attaching creditors of as- 
signors, or collusive agreements of 
assignors and  debtor.—Northern 
Texas Traction Co vy. Clark & 
Sweeton, (TexCivApp) 272 SW. 
564 


Proctor’s costs and disbursements 
(1) The costs and disbursements 
of m seaman’s proctor prosecuting 
his libel for wages come ahead of 
the seaman’s wage lien—The Jobn 
Gully, (DCN.Y) 20 (2d) 211 


(2) But the costs of a proctor rep- 
resenting a claim inferior to that 
of the seaman are postponed to the 
seaman’s wage llien—The John Gul- 
ly, supra. 


55. Royal Ins. Co vy. Simon, 174 
A 444, 20 DelCh. 297—6 CJ. p 
788 note 27. 


Filing, recording or enforcement of 
foreclosure 

Attorney’s statutory len as be- 
tween attorney and other creditors 
of client, 1s valid without filing, re- 
cording, or enforcement by foreclo- 
sure—Molloy v Hubbard, 173 SB 
877, 48 Ga App 820 


General oreditors of partner or firm 

Where attorneys recovered for 2 
partner his share of certain part- 
nership funds, their mght to be paid 
for their services out of such fund 
was prior to claims of general cred- 
itors of the partner recovering the 
judgment, and superior to the gen- 
eral creditors of the partnership, 
who sought to obtain the proceed> 
of the judgment as assets of the 
partnership—Cohen v. Goldberger, 
141 NB 656, 108 Ohio St. 22, 


Attorneys for contractors 

(1) It has been held that the lien 
of an attorney for prosecuting 2 
suit by the contractor against the 
owner 18 entitled to be satisfied prior 
to the liens of claimants who served 
stop noticcs on the owner—Brunett 
v. Grandi, 104 A. 139, 89 NJEHq 116. 


(2) Where an attorney employed 
by certain contractors explained to 
the holder of order from such con- 
tractors that the claim of the con- 
tractors against an improvement dis- 
trict was unliquidated, and that his 
fee must be paid before anything 
was paid on the order, and the hold- 
er of order filed it with him for 
payment when the claim was col- 


1177, 


§ 229 


entitled to as much protection as any other lien 
having a simular status.54 At any rate an attor- 
ney’s lien is paramount to the mghts of the client 
and his creditors,55 even a creditor in whose favor 
execution has been levied,5® or who has acquired a 
lien in supplementary proceedings5? or in garnish- 
ment proceedings.58 Moreover an attorney's lien 


lected, and let him proceed with the 
adjustment of the clasw, the relation 
between them was that of attorney 
and client, and the attorney's claim 
for services was entitled to plliorty 
—Coston v. Kealy, 265 SW. 847, 165 
Ark. 594. 


tien creditor, such as 
whose interest in fund realized sole- 
ly through the efforts of the prop- 
erty owners attorney, who agreed 
to look for compensation to such 
fund, 1s substantially identical with 
that of the owner, primarily entitled 
to collect the fund, must yield his 
claim to attorney’s reasonable claim 
for compensation and payment of 
legal costs, though superior to the 
owner's claim on the property —Ap- 
peal of Harris, 186 A. 92, 323 Pa 
124 
Asmgnment of judgment as imferior 
to attorney’s len see infra § 3230 
Priority of attorney’s len aa to lien 
of assignee for benefit of creditors 
see Assignments for Benefit of 
Creditors § 363. 


86. Henry v. Traynor, 44 N.W. 11, 
42 Minn. 2384, 


As agnuinst olient’s creditor levying 
prior to notice 

An attorney’s lien on a judgment 
he has secured for his client is su- 
perior to the claim of a creditor of 
the chent who levies on the judg- 
ment before the giving of notice of 
the claim for the lien, and this not- 
withstanding the hen was asserted 
by two attorneys, one of whom was 
not a resident of the state and not 
recognized to practice in its courts, 
but who assisted in the trial, under 
Gen St (1913) § 4947—Barnes v 
Verry, 191 N'W. 689, 154 Minn. 263, 
31 ALR. 707. 


57. Dienst v. McCaffrey, 32 NYS. 
$18. 


58. Colo—Colling v. Thurlinger, 41 
P (2d) 709, 92 Colo 433 

Utah—Lundy v Cappuccio, 181 P. 
166, 54 Utah 420 

6 CJ p 788 note 30. 


rihng notice bnmaterial 

Attorney’s hen on judgment for 
procuring judgment is prior to the 
right of a judgment creditor of the 
clhent acquired against such judg- 
ment in garnishment proceeding, al- 
though the attorney filed no notice 
of lhen—Collins v. Thuringer, 21 P. 
(2d) 709, 92 Colo, 4383. 
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upon the fund or property recovered is superior 
to the rights of the heirs of plaintiff,5® or to the 
rights of a surety for the adverse party.®0 


Claims subsequently atiachwng. <A lien for attor- 
ney’s services relates back and takes effect from 
the time of the commencement of the services,®1 
and 1s superior to claims of creditors subsequent- 
ly attaching on the interest of the client im the 
property involved in the action.62 Accordingly 
an attorney's lien may be superior to the rights of 
a subsequent judgment creditor6§® or of a subse- 
quently employed attorney.64 Moreover such lien 
may be superior to rights under leases executed 
by a client after the len has attached.65 On the 
other hand the lien of an attorney has been held 
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to be subject to the rights of a garnishing credi- 
tor where the garnishee summons 1s served prior 
to notice of such lien.6¢ 


Righis of client. A client is entitled to the 
amount recovered by an attorney subject to a lien 
for his fees.67 


§ 230. Protection against Assignment by 
Client 
Attorneys’ liens are entitled to protection against 
assignments by clients, and the attorneys’ right to such 
protection may be enforced by appropriate remedies. 
The assignee of a judgment takes it subject to 
a lien 1n favor of the attorney through whose serv- 
1ces it was secured.68 Similarly the assignee of 


Attorney for olient in collection of 
insurance 


‘Where client agreed to pay attor- 
ney an amount equal to whatever 
amount in excess of one thousand 
dollars might be collected on group 
policy, the attorney had a len on 
proceeds of policy for an amount 
equal to the sum paid thereon in 
excess of one thousand dollars, as 
against the wife of the chent who 
in divorce action garnished the in- 
surer for amount of policy —Sharp 


v Cultoa, 89 SW (2d) 869, 262 Ky 
84 


Attorney for chent in mortgage fore- 


closure 


Attorney who foreclosed clent’s 
chattel mortgage, lodged mortgage 
fi fa with sheriff and petitioned for 
rule to have proceeds of sale of 
mortgaged ptoperty, under commoa- 
law fl fa issued against the mort- 
gagor, turned over to his clhent in 
preference to the holder of common- 
law fi fa, before chent’s creditor 
instituted garnishment proceedings, 
was entitled to have his hen for 
services satisfied before turning the 
proceeds of sale over to the garnish- 
ing creditor, who held common-law 


fi fa. against the cllent—Molloy v 

Hubbard, 173 SE 877, 48 Ga App 
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S98. Porter v. Hanson, 86 Ark 6591 

60. In re United Cigar Stores Co 
of America, (DCN Y.) 9 F Supp 
149. 


Attorney for oreditor lessor as 


against surety for lessee 

Attorreys who filed nroof of claam 
for creditor lessor against bankrupt 
estate of lessee and secured allow- 
ance of clnim on Icase and for tax 
which lessee had agreed to pay and 
had furnished surety bond to cover 
were held to be entitled to an attor- 
ney’s lien on dividends declared on 
a portion of a claim for a tax, as 
agamst a surety which paid such 
portion of claim to the creditor and 
became owner of it by “subroga- 


tion,”’ which 18 a substitution or as- 
signment by operation of law, since 
the attorney’s lien adhered to the 
whole claim and could be satisfied 
ratably out of all dividends paid and 
this particularly where attorneya’ 
services were advantageous in estab- 
hshing the whole claim —In re Unit- 
ed Cigar Stores Co of America, (D 
CNY) 9 F Supp. 149 


61. Harlan vy Bennett, 106 8.W 3287, 
127 Ky. 672, 32 Kyl. 478, 128 
Am§R. 360. 


62. Harlan v Bennett, supre—é6 C. 
J p 788 note 34, 


63. Morrison v. Ponder, 46 Ga. 167. 


Under partioniar statute 

Under Code § 1979, declaring that 
the attorney’s lien shall be superior 
to all other lens upon property re- 
covered by his services, the hen :g 
superior to the lien of a subsequent 
judgment creduitor.—Morrison vy. 
Ponder, 45 Ga 167 


iien on fund superior to judgment 

Attorney’s lien on a fund under 
@ retainer was held to be supezior to 
@® judgment subsequently iecovered 
on a contract to pay the judgment 
ereditor out of such fund—Bacon rv. 
Schlesinger, 157 NYS 649, 171 App. 
Div 503, affirmed 121 NE. 854, 224 
NY 690 


64 Brown v Erwin, 108 SH. 605, 
89 W Va. 113 


Decree procured by one attorney en- 
forced by another 

An attorney procurmng a decree 
has a lien on a fund arising from 
the enforcement of such decree by 
another attorney, prior to the hen 
of such subsequently employed at- 
torney, unless the lawyer who ob- 
tained tho decree has expressly or 
impliedly assented to such subse~ 
quent employment or, in some way, 
relinquished his right further to rep- 


resent his client in the matter, or, 
by negligence or other misconduct 


warranting his discharge, has lost 
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it——Brown vy. Erwin, 108 S E. 605, 89 
WvVa i138. 


65 Gust v. Van Court, 178 P 688, 
74 OkL. 81, 


Where an attorney’s contract to 
bring an action for land in adverse 
possession of another gives the at- 
torney a percentage of the land in 
the event of a recovery or a compro- 
mise, and he sues claiming a lien 
under Rev L (1910) §§ 247, 248, such 
lien 18 pmor to an o1l and gas lease 
executed by the client pending suit; 
moreover, where on a compromise 
part of the land 1s conveyed to the 
attorney to satisfy the len, the land 
sO conveyed is not subject to such 
lease —Gust v. Van Court, 178 P. 
683, 74 Okl 81, 


66. Fornoff vy. Smith, 281 Ill App. 
233 


67. Central Loan Co. v. Russell, (C. 
CA Tex) 16 F (2d) 85 


After termination of contract with 
attorneys 

Corporation, after terminating 
contract with attorney to collect a 
claim against a bankrupt, was en- 
titled to a dividend subject to the 
attorney’s len for fees—Central 
Loan Co v Russell, (CCA Tex) 16 
EB (2d) 35. 
Closing of bank no basis for re- 

covery 

That, after attorneys’ lien on 
funds recovered for client was dis- 
charged by payment, bank in which 
the undistributed balance was depos- 
ited closed, was not basis for 1ecoy- 
ery of part paid to attorneys —Aber- 
nethy v Savage, 141 So. 329, 1638 
Miss 789 
68. Ky—Gray v. Graziam, 178 S.W. 

1070, 165 Ky 771 
reas v. Mayer, 14 Pa Dist. 
6CJ p 788 note 85. 


Taking for value and without notice 
(1) The rule stated in the text is 
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a cause of action or of the subject matter of the liti- 
gation takes subject to the attorney’s lien thereon, ®9 
except in jurisdictions where no lien exists until 
judgment is entered.70 At all events the lien will 
not become effective against a sale of the judgment 
made in good faith prior to the perfecting of the 


hen.72 


Murshuling assets. An attorney’s lien for serv- 


ATTORNEY AND CLIENT 
ices should be 


§ 230 


satisfied out of property subject 


thereto in the inverse order of alienation, in case 
of conveyance by the client.7? 


Remedies. An attorney may prevent or set aside 
assignments made in fraud of his lien,78 and may 
proceed against one who has accepted a pledge of 


certain paper to which the attorney’s lien has al- 


applicable even where the assignee, and relying on instrument whereby 


tahes for value and without no- 
tice —Guliano v. Whitenack, 30 N 
YS 415, 9 Mise. 562, 24 NYCiv 
Proc 60, 1 N Y Ann Cas. 75 


(2) Accordingly the lien of an at- 
torney on a judgment was held to 
be binding on the assignee thereof, 
without statutory notice —Anderson 
vy Star-Bair O11 Co, 248 P, 894, 34 
Wyo 833 
Faking by assignment or subroga- 

hon 

Attorney’s lien is not merely to 
protect atturney against settlements 
made by defendant directly with 
plaintiff, but 1. also serves to pro- 
tect the atiorney against subsequent 
assignees of the client and against 
persons taking by subrogetion —In 
re United Cigar Stores Co of Amer- 
ica, (DCNY) 9 FSupp 149. 


Particular liens superior to claims 
under subsequent assignments 

(1) Counsel, retained by defend- 
ant, who, with his wife, assigned in- 
terest 1n zresidua:y estate of grand- 
father, to defend action by assignee. 
was held to have a len on fund re- 
maining after the payment of the 
assignee’s claim, despite a subse- 
quent assignment to a trust com- 
pany and an individual—Steuart v 
D’Esterre, 170 NYS 936, afllrmed 
Steuart v Ineal, 174 NYS 922, 187 
App Div $35 

(3) Agreement to pay a stated 
suin out of any moncys received 
from a closed bank to an atturney 
in considerauion of his services in 
the prosecution of a claim against 
@ bank in respect of moneys on de- 
posit was operative as an assign- 
ment pro tanto or lien from dale 
thereof and superior to an assign- 
ment thereafter made—Bank of Au- 
rora v. Aurora Co-op Fruit Growing 
& Marketing Ass'n, (Mo.App) 91 8S. 
W (3d) 177. 

(8) Claims of assignees of a con- 
demnation award were subject to a 
prior contract claim of attorneys 
representing tenants in condemna- 
thon proceeding —Swarts, Inc, Vv. 
City of Utica, 228 NYS 660, 223 
App Div. 506, motion granted 170 N 
HH. 148, 252 NY. 673, and affirmed 
178 NE. 864, 264 N.Y. 56565. 


(4) Rights of attorney asserting 
claim to fund allowed as attorneys’ 
fees 1n abandoned condemnation suit 


defendants agreed to divide the fund 
with the attorney should be su- 
perior to the rmghts of lay assignee 
of judgment, even if the instrument 
constituted only an agreement for 
compensation and not assignment — 
City of Los Angeles v. Knapp, (Cal) 
60 P (2d) 127. 


Oral agreement to assign to thiri 
party amount to be recovered in a 
law action to be brought by the 
assignor and recital thereof in writ- 
ten assignment to attorney in pay- 
ment of attorney’s fees was held to 
create an equitable len against the 
judgment obtained, which was valid 
against the attack of assignor’s 
creditor who thereafier obtained a 
judgment against the assignor — 
Armour Fertilizer Works v New- 
bern, 185 SE 471, 210 NC 9 


@6& In re Leopold, 175 NYS 188, 
186 App Div. 872, affirmed 128 N 
HB 876, 226 NY. 692—6 CJ p 788 
note 38. 

Attorney's charging lien is unaf- 
fected by assignment of cause of 
action—In re Leopold, 175 NYS 
188, 186 App Div 873, affirmed 128 
ND 876, 226 NY 692 


Client's prevention of recovery by 
Sale or conveyance 
(1) Where dofendant in ejectment 
procured a deed from plaintiff pre- 
cluding recovery, an attorney, for 
plaintiff haying a lien, was neverthe- 
lens entitled to recover one-third 
value of land—Simpson vy. Baker, 
252 P. 884, 128 Okl 118 


(2) Attorney’s lien in partition 
suit is not defeated by client’s sale 
of property pending suit to purchas- 
er with notice—Owens v. Bolt, 118 
So 590, 218 Ala 344 


(3) Where complainants in @ par- 
tition suit defeated recovery by sell- 
ing to one standing in no better 
position, neither may question actual 
recovery, and complainants’ attor- 
ney may take proper steps to en- 
force his Len—Owens v Bolt, su- 
pra 


70. IiL—La Framboise v. Grow, 56 
Til. 197. 

Me —Potter v. Mayo, 3 Me. 34, 14 
Am.D. 211. 


VL. Ind—Alderman v. 
ND 394,111 Ind 255 
Wash—Humptulips Driving Co. v. 
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Nelson, 12 


tached.74 Where award 1s made to defendant upon 


Cross, 118 P 827, 65 Wash 636, 

87 LRA(NS) 226 and note. 
Absence of filing or notice until 

after assignment 

Where an attorney’s lien lies only 
under Comp L (1913) § 1574, requir- 
ing not.ce, where an attorney for a 
creditor of a bankrupt gave the 
referee 1n bankruptcy no notice, and 
dd not file his lien and give notice 
until long after the creditor of the 
bankrupt had assigned the fund to 
another in good faith, the attorney's 
hen did not atlach-—In re Winston's 
Lien, 6 Alaska 483. 


72. Butts v Carey, 128 NYS 538, 
143 App Div 356, appeal dismissed 
100 NE 1125, 207 NY 667. 


7% Piichard v Fulmer, 159 P. 29, 
22 NM 134, 2 ALR, 474. 


Charging len 

An attorney having a charging 
lien may prevent or set aside as- 
signments made in fraud of his 
nights —Prichard vy. Fulmer, 159 P 
$9, 22 NM. 134,2 ALR 474, 


74 Hansbrough v. D W. Standrod 
& Co, 286 P 928, 49 Idaho 216. 


reches and estoppel 

(1) Holder of attorney’s lien on 
certain notes and corporate stock 
was not barred by laches from pros- 
ecuting an action for destroying lien, 
against one with whom the attor- 
ney’s client had pledged such paper, 
although the attorney failed io as- 
sert his lien until the pledgee had 
accepted the pledge -——Hansbrough v 


D W Standiod & Co. 286 P 953, 
49 Idaho 216 
(3) That a holder of attorncy’s 


lien suing for the destruction there- 
of did not assert such lien until 
the property on which such lien was 
claimed was in the hands of a 
pledgee did not estop such holder 
from asserting lien, the pledgee not 
having changed its position —H1ns- 
brough v. D W Standrod & Co, su- 
pra 
Pleading and proof 

In a suit for the destruction of an 
atiorney’s lien by pledgee who sold 
stock subject to such len, the value 
of such stock had to be alleged and 
proved —Hansbrough v. D W Stan- 
drod & Co, 286 P. 923, 49 Idaho 216, 


Assignment of interest in judgment 
Holder of attorney's lien could sue 
the pledgee of the subject matter, 
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abandonment of condemnation suit for fees of at- 
torney employed but not paid, attorney's right to 
sum is superior to claim of ordinary assignee of 
judgment for costs and attorneys’ fees, whether 
assignee claims under assignment prior or subse- 
quent to judgment, and, even :f attorney's right 
18 not a lien, attorney 1s entitled to equitable inter- 
ference to protect priority.75 Moreover one of sev- 
eral attorneys may proceed against the others who 
have taken a conveyance of the subject matter of 
a suit in which all of such attorneys rendered serv- 
ices.’6 Enforcement of attorney’s lien generally 
see infra this Title §§ 234-238. 


§ 231. Protection against Settlement between 


ATTORNEY AND CLIENT 


7 CO.J.S. 


b Remedies of attorney 
c. Proceedings 


a. In General 


An attorney’s lien cannot Interfere with the absolute 
right of a client to settle, however, a settlement by a 
client after an attorney’s lien has attached will not be 
permitted to interfere with euch lien. 


In accordance with rules governing the right of 
attorneys to recover compensation under contingent 
fee contracts on settlement between the parties to 
an action (supra § 189) the lien of an attorney, 
whether on the cause of action or on the judgment, 
does not operate so as to intcrfere with the ab- 
solute mght of the client to settle‘? Moreover, in 


Parties 
a. In general 


on such lien although the attorney 
who sues had assigned an interest in 
@ judgment granting & len on the 
general assets of the pledgor— 
Hansbrough v. D W Standrid & 
Co, 286 P. 928, 49 Idaho 216 
75. City of Los Angeles v. Krapp. 

(Cal) 60 P (2d) 127. 
76, Charles vy. Whitt, 218 SW. 994, 

187 Ky 17 
Conveyance to two attorneys sub- 

ject to clarms of third 

Where two of the three attorney’ 
who represented the plaintiffs in an 
action for the recovery of certain 
lands received a conveyance of one- 
half of the minerals under the lands, 
and the clents conveyed the surface 
of the lands to a bona fide purchas- 
er, it was held that the third attor- 
ney was entitled to subject to his 
claim the minerals conveyed to the 
other two attorneys in accordance 
with stated proportions —Charies v 
Whitt, 218 SW. 994, 187 Ky. 77. 


77. US—tThe Golden Star, (DC 
Cal) 9 FSupp 172, affirmed (CC 
A) 82 F (2a) 687 

Ark —Davies & Davies v. Patterson, 
205 SW. 118, 135 Ark 22—St 
Louis. I MW. & 8S. Ry Co. v. Free- 
man, 179 SW 648, 120 Ark. 389— 
St Louis, I M & 8S Ry. Co v. 
Blaylock, 175 SW 1170, 117 Ark 
604, Ann Cas 1917A 5638 

Colo —Nichols v Our, 166 P. 561, 68 
Colo. 333,2 ALR 449 

6 CJ p 789 note 46, p 791 note 62 


Client’s duty to mform attorney on 
making settlement 

Chent on making settlement of 
cause of action has been held to be 
under duty to inform attorney there- 
of and of terms of escrow agreement 
covering the attorney’s len—John- 
son v. Mound City State Bank, 237 
NW 891, 68 SD. 622 


Stipulation to dismiss 
That attorney has hen for fees 


the absence of 
the matter, the 


does not preclude parties from stip- 
ulating to dismiss suit—Muller v 
Miller, 163 NH 348, 832 Ill 177. 


Wo compromise in particular case 

Where an attorney was employed 
by a husband to institute and pros- 
ecute an action for the cancellation 
of wife’s conveyance, but instructed 
not to file such action until euthor- 
ized, and thereafter the husband 
and wife made a new deed, and the 
balance of the price due for such 
conveyance was paid, it was held 
that there was no compromise en- 
titling attorney to a len, under 
Comp 8t.(1921) § 4102—2Hivans sv. 
Irby, 227 P. 488, 100 Ok! 60. 


Settlement subject to statutory lien 

Under Minnesota statute, notwith- 
standing existence of attorney’s hen 
on cause of action, plaintiff and de- 
fendant could settle the case sub- 
ject to the hen—Byram v. Muiner, 
(CCA Minn) 47 F (2d) 112, certio- 
rarl denied 61 SCt. 648, 283 U.S 
864, 75 LEd 1461. 


Tort case in simiraity 

(1) Parties to lawsuit may com- 
promise their hiigation without con- 
sulting counsel in tort case in ad- 
miralty as in other cases, and, in 
absence of statute giving atlorney 
lien for fees, the courts will not i1n- 
tervene, unless there has been an 
attempt to defraud the attorney by 
collusion between the parties —The 
Golden Star, (CC A.Cal) 82 EF (2d) 
687, affirming (D.C) 9 F Supp. 172 


(2) Accordingly where a _ settle- 
ment of a tort case in admiralty was 
made wholly upon the initiative of 
libelant, without knowledge of coun- 
sel on either side, and libelant had 
informed bis proctor of such settle- 
ment asking him for a bill, such 
proctor was not entitled to recover 
from defendants for fees, costs, and 
disbursements and moneys advanced 
to libelant—The Golden Star, (D 
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a legislative enactment regulating 
rule 1s quite general that prior to 


CCal) 9 F Supp. 172, aflilrmed (CC 
A) 88 F (2d) 687. 


Time when settlement may be made 

(1) A clent’s mght to settle a 
case regardless of his attozn2y’s in- 
terest 18 absolu‘e at any stage of 
the htigation—KEnipe v. Wheelehan, 
160 NYS 1012 


(2) The Attorney’s Lien Act dvesa 
not deprive the client of the right 
to settle his claim at any stage uf 
the proceedings, even after an ap- 
peal has been taken—Fvy vi India 
Rubber Tire Co, 211 IllApp 2652 
Good faith 


(1) Settlement of litigation where 
attorney 1s entitled to Len must be 
made in good faith and without pur- 
pose to defeat the a.torney’s claim 
—Nichols v Orr, 163 P. 561, 68 Colo. 
$38,2 ALR 419 


(2) A chent may, without the con- 
sent of his attorney, settle and com- 
promise with his adversary all mat- 
ters in litigation in such manner 
and upon such terms as he may 
deem necessary for the protection 
of his interests notwithstanding the 
existence of an attorney’s lien wherd 
the setllement 1s made in good faith 
and without a purpose to defeat the 
lien of attorney —Muiullsap v. Sparks, 
188 P. 185, 31 Ariz 317. 


(8) Cause of action is property of 
client, and not of attorney, and at- 
torney’s lien is mere charge on it, 
subject to the client’s right to settle 
the action in good faith, without re- 
gard to attorney's wishes —Conklin 
v Conklin, 194 NYS 685, 201 App. 
Div 170—Ward v. Orsini, 211 N.Y S. 
249, 125 Misc. 407. 

(4 Where, after judgment, the 
client settled for less than the judg- 
ment without consulting his attor- 
ney, employed on a contingent fee, 
and the adversary retained enough 
to pay a stipulated portion to the 
attorney, and there was no evidence 


7 ©.d.8. 


securing a judgment or a decree in his favor a 
party may, without the knowledge or consent of 
his attorney, compromise the dispute involved, 
thereby preventing an attorney’s lien from attach- 
ing, in the first instance, to the money or prop- 
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of fraud, the attorney could recover; 79. US—Woodbury v Andrew Jer- 


nothing from the adversary in ex- 
cess of the amount so reserved not- 
withstanding a statute conferring 
attorneys’ Lens —Corcoran vy. George 
Kellogg Structural Co, 166 N.YS 
269, 179 App Div 396 


7S. Mass—dHerbits v Constitution 
Indemnity Co of Philadelphia, 181 
NI 723, 279 Mass 639 

Or—Campbeli’s Automatic Safety 
Gas Burner Co v Hammer, 153 
P 475, 78 Or 612 

6CcJ p 788 note 42. 


View that lien precluding settlement 
cannot be acquired prior to 


yadgment 
(1) Betore judgment, attorney 
cannot acquire, even by contract, 


any lien that will prevent the client 
from compromising and releasing 
his claim without the attorney’s con- 
sent—Olczak v. Marchelewicsz, 188 
NE 790, 98 Ind App 244. 


(2) Accordingly where the client 
compromised and settled the claim 
before judgment without his attor- 
ney’s consent, the attorney had no 
enforceable len on money paid to 
the chent —Olezak v Marchelewicz, 
supra 
wo lien on procecds 

At common luw there was no en- 
forceable lien in favor of an attor- 
ney on the proceeds of a scttlement 
out of court made by his chent — 
Levy v. Public Service Ry Co, (N 
J) 98 A 847, affirmed 103 A. 171, 91 
NJ Law 183 


Adverse party not liable unless 
guilty of fraud 

An attorney having no hen pmor 
to judgment, the cause of action 
may be comwprumised without his 
consent, and the adverse party is 
not hable unless guilty of fraud — 
Campbell’s Automatic Safety Gas 
Burner Co v Hammer, 158 P. 476, 
“8 Or 612 
Settlement by director general of 

railroads 

Where a claim for the death of a 
rallroaad employee while the railroad 
was being operated by the federal 
director general of railroads was 
settled by him without reference to 
the railroad company it was not 
hable to a hen of attorney for 
claimant under a state statute au- 
thorizing attorney’s liens.—Wabash 
Ry Co v. Hlhott, 48 SCt 406, 261 
US. 467, 67 LEd 748, reversing 
Petition of HBlliotit, 334 SW 620, 208 
Mo App 348, cortioram granted Wa- 
bash R Co v Elhott, 42 S.Ct. 185, 
257 US 632, 66 L.Ed 407. 


gens Co, (CCANY) 69 F (3d) 
49—Lehigh & N E R Co v Fin- 
nertvy, (CCANJ) 61 F (2d) 389, 
ceruorar: denied 58 SCt 292, 287 
US 668, 77 L.Ed 676—Byiam v 
Miner, (CCAMinn) 47 ¥F (2d) 
112, certiorar1 denied 51 SCt 648. 
2838 US 8654, 75 L.Ed 1461—In re 
Badger, (CCANY) 9 F (2d) 560 
—Universal O11 Products Co vv 
Standard O11 Co of Indiana, (DC 
Mo) 6 F Supp 87, affirmed (CC 
A) German v Universal O01] Prod- 
ucts Co, 77 F (2d) 70 

Ark —Botts v Arkansas County, 57 
S'W (2d) 668, 186 Ark. 981—War- 
ren & §S R R Co v Wilson, 60 
SW (2d) 976, 185 Ark 1063— 
Vaughan v Hill, 242 SW 828, 
164 Ark. 628—Midland Valley R 
Co v. Johnson, 215 SW 6665, 140 
Ark 174,7 ALR 1007—St Lous, 
I M & 8 Ry Co v Hays & 
Ward, 195 SW. 28, 128 Ark. 471— 
St Loms, I M & 8S Ry. Co v 
Blaylock, 175 SW 1170, 117 Ark 
604, AnnCas1917A 5638 

Minn—Wildung v Security Mort- 
gage Co of America, 178 NW. 


429, 148 Minn 261—-Kubu v 
Kabes, 172 NW. 496, 142 Minn 
433 


Mo—Noell v. Missour1 Pac R Co, 
74 SW (24) 7, 3865 Mo 6387, 94 A 
LR 684, followed in 74 S'W (2d) 
14—Cell v Robingon, (App) 79 S 
W (2d) 489—Barthels v. Garrels, 
237 SW. 910, 206 MoApp 199 

Mont—Walsh v Hoskins, 162 P 960, 
58 Munt 198 

N Y¥Y—Beecher v Peter A. Vogt Mfg 
Co, 135 NH 881, 227 NY 669, 
affirming 170 NYS 1068, 184 App 
Div 962—In re Reisfeld, 175 N 
YS 865, 187 AppDiv 223, order 
modified on other grounds 124 NE 
725, 227 NY 138%—In re Levine's 
Hatate, 278 NYS 36, 154 Misc 
700, 286 NYS 618, 247 App Div 
19—Knipe v Wheelehan, 160 N.Y 
8 1012 

Okl —Nathews v Smith, 39 P (2d) 
48, 169 Okl 6518—Goldberg’s Loan 
Office v Evans, 37 P (2d) 386, 169 
Okl 397—Boulding v Slick, 17 P 
(24) $891, 161 Okl 189—Ery v 
Wolfe, 234 P 191, 106 Okl 289— 
Allen v. Shepherd, 169 P. 1115, 69 
Okl 47 

6CJ p 790 note 47. 


“Settlement” or “compromise” with- 
in lien statute 
Any arrangement between [Lt- 
gants or any conduct of one seeking 
affirmative relief, done at the in- 
stance of his adversary, which de- 
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erty received by the client in settlement 7® How- 
ever, a settlement made without the consent of 
an attorney will not be permitted to affect the 
existing lien of such attorney,’9 and a defendant 
who settles with a plaintiff without his attorney’s 


prives the litigant of his asserted 
right against his adversary, constl- 
tutes a “setilement’ or “compro- 
mise” of the cause of action or claim 
within the statute giv.ng the attor- 
ney a lien for fees against the party 
who settles or compromises with the 
attorney’s client—Smith v ‘West- 
gate O11 Co, (Okl) 68 P (2d) 1040 


4s depending on consent of attorney 

Litigant who cdomylomises cause 
of action with cient vithout ap- 
proval or conseut of client’s attorney 
having hen 1s hahble to the attorney 
tor fee, but, 1f the attorney approves 
of or conzents to the settlement, the 
litigant 183 not liable to the attorney 
—Mathews v. Smith, 89 P (2d) 48, 
169 Okl 518 


Perpetration or instrumentality of 
defendant 

(1) Unde: Comp St (1921) §§ 4100- 
4103, inclusive, deutendant 1s not ha- 
ble to plaiutiffs’ attorney for attor- 
ney’s fee or for len securing such 
fee, unless such defendant is the 
party who perpetrates a compromise 
or settlement of plaintiffs’ cause of 
action, or 18 instrumental in doing 
so without notifying the attorney — 
Holley & Means v. Foster, 230 P. 879, 
104 Okl 196 


(2) In an action to recover real 
estate, notice by defendant to his 
warrantor, pursuant to Comp St 
(1921) § 6263, does not as matter 
of law constitute such wariantor 
defendant’s agent, so as to make 
him hable to plaintiffs’ attorney for 
conduct of such warrantor in procur- 
ing dismissal of plaintiffs’ action, 
without the attorney’s consent, 
where defendant has no part in dis- 
missal—Holley & Means vy. Foster, 
supra. 


Mecessty for voluntary acts of de- 
fendant 

(1) Where defendant was lable on 
a cause of action under Federal Em- 
ployers’ Liability Act, its voluntary 
agrcement with plamtiff’ as to 
amount of damages without pay- 
ment of such amount to plaintiff did 
not render defendant lable to plain- 
tiffs attorney for destruction of his 
lien on cause of action, since only 
payment could destroy the lien — 
Noell v. Missour: Pac, R Co., 74 
SW (2d) 7, 886 Mo 687, 94 ALR. 
684, followod in 74 SW (2d) 14. 


(3) Where the railway against 
which judgment was obtained in Ar- 
kansas notified plaintiffi’s attorney 
who had previously begun action in 
Missourl on the same cause of ac- 
tion to pfotect his len, and had 
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knowledge does so at his own risk as to the at- 


torney’s lien,®9 especially where a 


funds impounded in Arkansas and 
held for a reasonable time, atturnes 
who failed to contest the dispos'- 
tion of impounded funds could not 
recover the value of the lien from 
the railway, since the railway did 
not destroy the len by its voluntary 
acts —-Noell v. Missourl Pac. R. Co, 
supra 
Dismissal of one sult and settlement 
of second 

Where attorney for plaintiff had a 
contract for a percentage of recoyv- 
ery by sult or compromise, and 
served notice of his lien on defend- 
ant and plaintiff dismissed without 
his consent and began a second suit 
by another attorney, which was set- 
tled by a payment to plaintiff, the 
dismi»sal of the first suit did not 
abate the former attorney’s len.— 
Carter v. Dunham, 177 P. 5338, 104 
Kan 69. 


Ignorance of amount of lien imma- 
terial 


The mere fact that defendant in 
negligence case did not know amount 
of lien of plaintiff’s attorney on 
cause of action did not permit de- 
fendant to disregard such hen and 
make a settlement with plaintiff 
gince it twas incumbent upon defend- 
ant to ascertain the amount of the 
lien, where he knew that there was 
a lien—In re Reisfeld, 115 NYS 
365, 187 AppDiv 223, modified on 
other grounds 124 NE. 725, 227 N 
Y. 137. 


fettlement or compromise with ad. 
verse party or stranger 

Under L (1909) c 4 art 1 § 1, and 
generally under common law, no 
compromise or settlement by client 
could affect or abrogate an attor- 
neys’ lien, regardless of whether the 
settlement or compromise was with 
the adverse party to the litigation or 
with a stranger to the actlon—PFry 
v Wolfe, 254 P 131, 106 Okl 289. 


Debtor's property im state; viola. 
tion of agent's instructions 

That debtor, who settles with 
ereditor without the consent of the 
latter’s attorney, has no property in 
the state is wholly immaterial, un- 
der Ky St. § 107 as to hen, and it 
ws also immaterial that the agent 
who made the settlement violated 
his instructions In paying the whole 
claim to the creditor.—Mannuing v 
Hdwarda, 265 SW. 493, 205 Ky 158 
Renguation and appointment of ad. 

miniwstratrixz 

That administratrix had resigned 
and anov.her been appointed, whh 
was not substituted as a party, did 
not affect the attorney’s len in an 
action for death of deceased, and 
settlement with such latter admin- 
istratrix with knowledge of len dd 
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actually existed 


cause of action | and there was 


not defeat the lien—Leary v New 
York Cent R Co, 170 NYS. 366, 
188 App Div 384. 
Inability of attorney to prevent set. 
tlement 

Though statutory attorney’s lien 
does not permit plaintiff’s attorney 
to prevent settlement, it gives lim 2 
lien for a percentage of the proceeds 
which the contract with client called 
for.—\Warren & S R R Co v. Wil- 
gon, 50 SW (2d) 976, 185 Ark 1063 


Burden of justifying settlement on 
defendant 

The burden 18 on @ judgment debt- 
or to justify his settlement with the 
creditor for less than the face of 
the judgment in derogation of the 
lien of plaintiffs attorneys —Bar- 
thels v GarrTels, 227 SW. 910, 206 
Mo.App 199. 
Settlement effective as judgment as 

regards lien 

Settlement made by client has the 
effect of a judgment on his cause 
of action for all purposes of attor- 
neys’ lien on cause of action under 
contract for contingent fees, not- 
withstanding an Invalid provision of 
contract prohibiting client's settle- 
ment without attorneys’ consent.— 
Downey v Northern Pac. Ry Co, 
282 P 631, 72 Mont 166. 


Settlement before or after judgment 

Attorney’s len on any judgment 
and proceeds thereof cannot be af- 
fected by any settlement by the par- 
ties before or after judgment —Ren- 
fro v. Nixon, (Idaho) 45 P.(2d) 6965. 


Seoret agreement on arbitration by 


parties 
Attorney who instituted suit for 
client, furnished defendant with bill 
of particulars, and moved to strike 
out portion of defendant’s answer, 
pending which client and defendant 
secretly agreed upon arbitration and 
discontinuance of such suit, was 
held entitled to a lien upon client’s 
cause of action irrespective of 
whether any decision, decree, award, 
judgment, or final order had been 
entered in such suit—Werthemm v 
Burns Bros, 174 A. 288, 12 NJ 

Misc. 676. 


Attorney-client contract as lien 
basis 


Contract between widow individu- 
ally and as adminisiratrix, for em- 
ployment of attorney to prosecute 
death action, may serve as basis for 
attorney's Len upon settlement 4d- 
rect with wrongdoer, though settle- 
ment was without authority from 
probate court—Ryan v Chicago, M, 
Sst. P. & P R Co, 259 IliApp 472. 


Payment made in settlement of suit 
Payment by defendant to admuinis- 
trator of four thousand dollars was 
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between the parties to the cause 
notice of the attorney’s lien,8! 


held to be made in settlement of a 
suit brought under Federai Employ- 
ers’ Liability Act, for the death of 
a railway employee and not to pre- 
clude the claim of attorneys repre- 
senting administrator for services 
—Noell vy Chicago & HB I Ry Co, 
(Mo App) 21 SW (2d) 987, certio- 
Tarl denied Chicago & HE I. Ry. Co 
v. Noell, 50 SCt. 465, 281 US 766, 
74 LEd 1174. 


Cause of action against client 

That attorney has a cause of ac- 
tion against his client does not ex- 
onerate adverse parties who wrong- 
fully iunduced breach of contract of 
retainer—Lurie v. New Amsterdam 
Casualty Co, 1 NB (2d) 472, 270 N 
Y. 379, affirming 281 N Y.S. 988, 245 
App Div 710. 
Several adverse parties 

(1) Where a party, whose interest 
is actually adverse to chent, does 
not settle or compromise cause of 
action, such adverse party does not 
become hable for the attorney’s fees 
under a hen statute—Boulding v. 
Shick, 17 P (2d) 391, 161 OkL 189. 


(2) Moreover the fact that a set- 
tlement or compromise with a client 
by one adverse party to an action 
inures to the benefit of another, does 
not render such other liable for at- 
torney’s fees—Boulding v Slick, su- 
pra. 


(3) In an attorney’s suit for rea- 
sonable compensation for services in 
& former suit against the parties 
who were defendants therein, for the 
reason that they had compromised 
and procured a dismissal of said suit 
with the attorney's client without 
notice or consent of plaintiff attor- 
ney, and upon the trial the undis- 
puted evidence showed that three 
of defendants had nothing to do 
with the settlement, the attorney 
cannot assign such dismissal as er- 
ror where judgment was given in 
favor of the attorney for full com- 
pensation and against defendant who 
secured the dismissal, since, under 
Rev L. (1910) § 249, the party set- 
thing or compromising 1s the one la- 
ble for the attorney’s compensation 
—Chowning v. Ledbetter, 308 P. 829, 
86 Okl. 269. 

Money or property produced by set- 
tlement as subject matter of 

charging lien see supra § 228. 


$0. Sutton v Chicago R. Cos, 101 
NH 940, 258 Il. 551—6 CJ p 
790 note 48 


SL. Ga—Camp v. U. S&S. Fidelity & 
Guaranty Co, 157 SB. 209, 42 Ga. 
App. 653. 

Tli—Cohen v. Eirchheimer, (App) 23 
NB (2d) 592. 


nowledge of pending suit 1s only 
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and the rule has been applied even though no ex- 
press notice has been given to him, or to his attor- 
ney, of the existence of such l1en.82 
18 particularly true that after judgment and after 
the lien has been properly perfected by notice or 
otherwise, a2 compromise cannot prejudice the at- 
torney’s right to enforce the judgment to the 


extent of the lien 88 


Where sctilement provides for licn. 
a settlement which provides for the lien will be 


upheld 84 


Fraudulent or collusive settlements. 
an attorncy will be protected against a collusive 


settlement of litigation in fraud 


Where a settlement is made collusively and with 


notice necessary of attorney’s lien 
on suit and proceeds for fees — 
Camp v. U S Fidelity & Guoranty 
Co, 157 SH 209, 42 GaApp 6538 
Hmpiloyer and insurance oarrier, 
having notice of attorney's relahon 
in proceeding to recover compensa-~ 
tion, cannot satirfy award until at- 
torney’s lien 18 s,atisfiled—Camp v 
U. S. Fidelity & Guaranty Co, 157 
SE 209, 42 GaApp 668 
Adverse party having actual notice 
Where attorneys ‘ere re.ained un- 
der a written agreement, and por- 
formed services under the agree- 
ment. and the adverse party had ac- 
tual notice that they claimed a len 
upon the cause of action and settled 
the action without attorneys’ knowl- 
edge and while they were still act- 
ing os attorneys, such adverse party 
ig liable to the attorneys for amount 
of hen—In re Reisfeld, 175 NY.8 
$65, 187 ApnDiv 223, modified on 
othor grounds 124 NB. 725, 227 N 
¥. 137 


Settlement by defendant without no. 
tice of pending suit 

The lien given an attorney on a 
suit by Code (1907) § 38011, 18 not 
affected by asctilement wilh attor- 
ney’a client, the plaintiff, by dcfend- 
ant without knowledge of pendency 
of the suit—Alabama Fucl & Iron 
Co v. Denson, 94 So 311, 208 Ala 
$37. 


Client's success condition to recov- 
ery by attorney 

Under Comp L (1909) §§ 276, 277, 
where attorney files a lian claim 
and the cose is compromised by the 
client without his consent, he may 
recover fee from the party setiling 
with client if his client should hnve 
prevailed, but not otherwise —Crump 
v Guyer, 157 P. 321, 60 Okl 223, 3 
ALR 38L 


8@ Perl v. New York Cent, etc., 
R. Co, 46 N.E. 849, 163 N.Y. 681 


8& Hammond, W. & HE CG. Ry. Co 
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the purpose of depriving the attorneys of their 
compensation, the court will withhold its sanction 
of the adjustment in suits to enforce attorneys’ 
liens, although ordinarily anxious to ratify the hon- 
est settlement of a pending action 8 
has been held that a settlement is presumed to have 
been made in good faith,8? yet a settlement made 


While it 


at the instigation of the attorneys for defendant, 


Of course 


without the knowledge of the attorneys for plain- 
tiff, and without making sutable ard sure provi- 


sion for their compensation, 1s viewed with sus- 


The lien of 


of such lien 85 


Dismissal merged in judgment 
Under Rev St(1909) § 964, 9665, 
where it appears that litigation 18 
such that it would, 1f successful, re- 
sult in judgment on which counsel 
would have a lien for fees earned in 
the case, plaintiff cannot, over the 
attorney's objection, withdraw an 
appeal or writ of error, much less 
dismiss his cause of aclhon, after 
it has become merged in the judr- 
ment —Argeropoulos v Kansas City 
Rys Co, 212 SW. 369, 201 MoApp 
287 
Chent’s right to settle after judg- 
ment avsent fiaudulent intent 
Even after judgment, it has been 
held that a cloent has a mnght to 
settle with dcfendant for a less sum, 
if the settlement is not intended to 
defraud his attornoy —Machcinaki v 
Lehigh Valley R. Co, (CCAN Y.) 
272 F 920 


Settlement pending appeal 

(1) Where plaintiff, pending de- 
fendant’s appeal, accepted a lesser 
amount in full sottlement, and alsn 
stipulated for a dismissal of the 
appeal, wilhout the knowlcdge of his 
attorney, whose len, of which de- 
fondant had notice, was on fille when 
Judgment was rendered, the sottle- 
ment and agieement to dismiss 
could not doprive attorney of right 
to enforce lien on entire amcunt of 
judgment —Griggs v Chicago, R I. 
& P Ry Co, 1717 N.W. 186, 104 Neb 
301 


(2) Where litigation, 1% successful, 
would result in a recovery of prop- 
orty on which the counsel of plain- 
uff in error would have a lien for 
fees, plaintiff in error cannot with- 
draty his writ of error over his coun- 
sel’s objection —Corbin v. McCrary, 
96 SEH 445, 23 GaApp 473. 


S& Levy v Grand Central Wicker 
Shup, 148 NE 244, 249 NY 163, 
affirming 228 NYS 836, 223 App 
Div 871—6 CJ p 790 note 64. 


v. Kaput, 110 ND 109, 61 Ind App |s5. Ariz—Mullsap v. Sparks, 188 P 


543—6 CJ. p 791 note 63. 


135, 21 Atz 317. 
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picion,§§ the mere fact that an action is settled 
without the consent of plaintiffs attorney, and with 
no adequate consideration for the settlement, being 
considered evidence of bad faith.89 


Ind—Hammond, W & E C Ry Co 
vy Kaput, 110 NH 109, 61 Ind App. 
548 

N Y —In re Podell. 245 NYS 327, 138 
Misc 428 


Settlement of bastardy proceedings 

‘Where a len for the fees of an 
attorney who prosecutes or assists 
in the prosecution of a bastardy pro- 
ceeding attaches to a final judgment 
of conviction against the putative 
father of the child, and for the pay- 
ment of money for its support for a 
specific term of years, the mother, 
In peyson or by her next friend, and 
the accused cannot, by a fraudulent 
agreement after judsment, deprive 
the attorney of fees for the services 
so rendered by him—State v 
O’Brien, 109 SH 830, 89 WeVa 684. 


Settlement after judgment as con- 
strachve fraud 

Settlement bcincen parties after 
judgment for plaimtif without 
knowledge or consent of plaintif’s 
attorneys, who had a hen on the 
Judgment, has been held to be a 
constructive frand on attoincys— 
Hammond, W & E C Ry. Co v. 
Kaput, 110 NE 109, 61 Ind App. 548 


&bsence of attorney not rendering 
settlement fraudulent 
A. settlement of Iiiigntion made 
between defendant’s attorney of rec- 
ord and plaintiff, at latter's instance, 
and recognising lien of plaintiff's at- 
torney for half of anwun. paid, 18 
not fraudulent becauce riads in his 
absence —Nichols v O:1, 1u6 P 661, 
68 Colo. 883, 2 ALR 449 


86 Desnman v. Butler, 136 NW 
747, 118 Minn 198, Ann Cas 191313 
642—6 CJ p 791 note 58 

87 Plummer v Creat Northern R 
Co, 110 P. 989, G0 Wash 214 $1 
LRANS 12818. 


88. Falconio v Larsen, 48 P 703, 
31 Or 1387, 37 LRA. 25—6 CJ. 
p 791 note 60. 


s5. Jackson v Stearns, §4 P, 798, 
48 Or 26,5 LRANS 8390. 
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Where fund in hands of court; proceedings 1 
rem. Where a fund in the hands of the court has 
been impounded and placed there through the serv- 
ices of plaintifi’s attorney, the lien of the attorney 
thereon cannot be defeated by a subsequent set- 
tlement between the parties and the dismissal of 
the suit 99 The same is true, 1t seems, where the 
suit 18 in the nature of a proceeding in rem where- 
in the attorney's lien after attaching at the com- 
mencement of the suit cannot be defeated by a 
compromise and a settlement between the parties.91 


Necessity of final yudgmeni. Where a judgment 
has been obtained which has not become a finality, 
for mstance, where a motion for a new trial 1s 
pending and undisposed of, or where an appeal has 
been granted, a2 compromise settlement m which 
plaintiff’s attorney 1s ignored and to which he does 
not assent does not destroy his lien 92 In such case, 
however, the amount of the value of the lien is 
controlled by the settlement made by the client, 
provided it 1s an honest settlement, and is not 
necessarily controlled by the amount of the judg- 
ment itself 98 If an appeal is taken on which the 
judgment 1s reversed, and thereafter the parties 
settle the case by compromise, the attorney’s lien 
does not attach to the amount of the compromise 
unless it can be clearly shown that defendant had 
notice of it,84 or unless by statute lien mghts are 
conferred upon the cause of action or upon money 
in the hands of the adverse party.95 


When judgment considered im existence for pur- 
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poses of len. It has been held that, while the 
judgment does not properly exist until it has been 
duly rendered and entered, yet, so far as the ques- 
tion of the attorney’s lien in this connection is 
concerned, 1t exists from the time the judgment 1s 
ordered to be entered9& Other cases hold that, 
where the parties settle the suit before judgment 
18 actually entered, the attorney for plaintiff can 
clam no lien.97 


Fee payable out of proceeds of suit. Where an 
attorney's fee is payable, by special contract, out 
of the proceeds of the suit, the attorney has an 
inchoate lien upon the property for his fee as soon 
as the action 1s commenced; and the client cannot 
defeat such lien by dismissing the action before 
trial, over the attorney’s objection, without first 
paying, or properly securing, the attorney’s fees 95 


Sansfaction of claim or yudgment in disregard 
of attorney's lten. Plaintiff's attorney cannot be 
deprived of his lien by defendant's satisfaction of 
plaintiff's claim im disregard of such lien.99 Simi- 
larly if defendant satisfies the judgment against 
himself without reference to such lien, after notice 
of it, he does so at his peril.) Moreover the lien 
of an attorncy for a judgment creditor cannot be 
defeated by the judgment debtor’s unconditional 
payment of the amount of the judgment to the clerk 
of the court.2 Further a release of all claims giv- 
en by plaintiff cannot operate m such cases to 
affect the attorney’s right to a lien on the judg- 
ment.8 


90. Pleasants v Kortrecht, 5 Heisk 
(Tenn ) 694—Hunt v. McClanahan, 
1 Heisk (Tenn) 508—6 CJ p 791 
note 56 


91. Hunt v. McClanahan, supra. 
92 Mo—vwWait v Atchison, etc, R 
Co, 108 SW 60, 204 Mo. 491. 
Tenn —Covington vr. Bass, 12 SW. 
1038, 88 Tenn 496. 

6 C.J p 792 note 67 

93. Wait v <Atchison, ete, R. Co, 
103 SW 60, 204 Mo 491—6 CJ. 
p 792 note 68 


o& Ky—McCcsrmack vy. Louisville, 
etc, R Co, 161 SW 618, 156 Ky. 


465 
Burnham, 


Me—Dunlap v. 
112. 

Miss —Moazly v. Jamison, 14 So 839, 
Tl Miss 456 

N Y—Pulver v Harris, 62 Barb. 500, 
affirmed 52 N.Y. 73 

€ CJ. p 792 note 69. 


98. Wallace v Chicago, ete, R. Co. 
84 NW 662, 112 Iowa 566—6 C 
J. p 792 note 70 

96. Young v. Dearborn, 27 N.H 324 

97. Me.-—Potter vy. Mayo, 9 Me, 34, 
14 Am.D. 21L 


38 Me. 


Wash —Cline Piano Co. v Sherwood, 
106 P. 742, 67 Wash 239 

6 CJ. p 798 note 72 

98 Mich—Grand Rapids, etc, R 
Co v Cheboygan Cir. Judge, 1538 
NW 566, 161 Mich 181, 187 AmS 
R 495. 

Minn.—Boogren v 8st Paul City R 
Co, 106 NW. 104, 97 Minn 61, 114 
AmSR 691, 3 LRA(NS) 3879. 

6 CJ p 791 note 55 

99. Siser v. Midland Valley R. Co, 
217 SW. 6, 141 Ark. 369. 

Voluntary payment 
An attorney’s interest in his 

client’s cause of action under the At- 

torney’s Inen Act is such that it 

cannot be defeated or satisfied by a 

voluntary payment to the client 

without the attorney’s consent.— 

Sizer v. Midland Valley R Co, 217 

SW 6, 141 Ark. 369 

1. Renfro v Nixon, (Idaho) 45 P. 
(2d) 595—6 CJ. p 793 note 64, 

Statute az notice 
Judgment debtor, who paid with- 

out asceltaining if attorney’s lien 

head been discharged, paid at his 
peril, since statute providing for at- 
torney’s lien carries notice to every 
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litigant that attorney has lien on 
cause of action, verdict report, or 
judgment and proceeds thereof— 
Renfro v. Nixon, (Idaho) 45 P.(2d) 
595 


Absence of actual notice 

Attorney’s len can only be dis- 
charged by payment, and 1s not lost 
as against judgment debtor, not- 
withstanding he pays judgment hav- 
ing no actual notice of lien —Renfro 
v. Nixon, (Idaho) 45 P.(2d) 596. 


Acceptance and reHance on client’s 
representations 
Attorney for plaintiff is’ entitled to 
enforce his len under Gen St (1913) 
§ 4955, against defendant, although 
defendant had accepted plaintiffs 
statement that another was his at- 
torney, and accepted plaintiff's ver- 
sion of the contract between himse.* 
and his attorney.—Georgian v. Min- 
neapolis & St. L. R. Co, 154 NW. 
962, 131 Minn. 103. 


@ Wsher v. Oskaloosa, 28 Iowa 881 
& Bickford v. Hillis, 50 Me 121. 


Melease oF payment of judgmont 
does not deprive attorney or as- 
signee of right to enforce len for 


7 CJS. 


b. Remedies of Atuvorney 


(1) In general 
(2) Summary remedies 


(3) Continuing original suit 


(4) Independent action 
(1) In General 


Attorneys have appropriate remedies for the enforce- 
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remedies An attorney cannot, 


however, sue on an agreement, not made for his 
benefit, between his client and a third person.5 


Bil of discovery. Where a client settles a case 


in violation of the rights of his attorney he may, 
on a proper case shown, be entitled to the aid of 
a bill of discovery to enforce his rights under a 


lien statute 6 


ment of their liens notwithstanding settlements between 


their clients and adverse parties. 


Notwithstanding the scttlement of a case in dis- 
regard of an atiorney’s licn, 1t may be enforced 


aitorney fees—-Shultz v Jones, 9 S 
W (2d) 248, 223 MoApp 142 


4 Ky—Getaz v Eversole, 27 SW 
(2d) 688, 234 Ky 164 
Oki—Owens v Wilson, 

880, 161 Okl 46 


Flection between mdepondent action 
and intervention 

Where an attorney has a lien for 
his services upon a causo of action 
under Gen St (1913) § 4955, and th 
action is settled by the parities be- 
fore trial, the aitormey may elect 
to enforce his lien rights by an in- 
dependent action against the defend- 
ant or by intervention in the origi- 
nal action.—Middelstadt v. Cily of 
Minneapolis, 179 NW 890, 147 Minn 
186 


Under statute making adverse ypar- 
ties babie for fees 

(1) Statute providing for attor- 
ney’s licna and making the adverse 
party hable tv attorney for fee un- 
der contract for settling or compro- 
mising cause of aclion is held not 
to abrogate or limit the common-law 
rights of atlorney against his client 
on the contract of employment— 
Callahan v Cowley & Riddle, 245 P 
48,117 Oki 58 


(2) The atatutory mght of the at- 
torney to hold the adverse party lia- 
ble tor fee is remedy additional 
or concurrent with that provided at 
the common law agwnst his client 
—Callahan v Cuwley & Riddlo, su- 
pra. 


(3) Accordingly it hag bcen held 
under the statute in question that 
an attorncy, on a secret compromise 
with his clicnut, may pursue a rem- 
edy against the adverse party for 
payment uf the fees or against the 
client, or agaist both, on the attor- 
ney’s one ciuse vf action, until his 
judgment 1s extinguished by one sat- 
ipfuction.—Caliahan v Cowley & 
Riddle, supra 


(4) Moreover under such statu- 
tory provisions where parties to a 
judgment in the trial court settle 
their controversy after an appeal to 
the supreme court, the appeal will 
be dismissed, notwithstanding the 
attorneys tor defendants have a con- 


x | OJ . S.—Ts 


18 P (2a) 


Disimssal of appeal. The lien of an attorney 


tract for a contingent fee and the 
settlement was vilthout their con- 
sent—Ingram vy Johnson, 176 P. 211, 
71 Okl 171 


Where an aitorney having a con- 
tract for a percentage of the pro- 
ceeds of a client’s cause of action 
notifies the adveise litigant of a 
len claimed, surreptitious and collu- 
give settlement of claim gives attor- 
ney cause of action against adverse 
litigant for fee~—Goldberg’s Loan 
Ofhice v Evans, 37 P (2d) 286, 169 
Okl 397 


Release of adverse party by olient 
pending second trial 

Under Code (1907) § 3011, subd 2, 
atlorney of plamtif in action for 
personal injuries against railroad, 
who secured jyuigment which was re- 
versed, could enforce plantif’s right 
of action to secure his charges fo~ 
procuring judgment, although plain- 
uff, without attorney’s consent, anid 
to defiaud him, gave defendant a re- 
lease pending second trial —Loweryv 
vy. Illinois Cent R Co, 69 So 954, 
195 Ala 144 


Hstabushment of lien by attorney 
mot of rocord 
Attorney, though not attorney of 
record, may establish hen for eerv- 
ices, where the chent effects settle- 
ment direct —Tulka v. Chicago Ry 
Co, 259 Ill App 434 


inducement to breach contract by 
agents of insurance company 
Atiorney, who was retained by 
client who had been injured by auto- 
mobile owned by one who had been 
insured, had a cause of action 
against an insurance company whose 
agonts unlawfully induced the client 
to breach contract of retaimmer by 
threatening client that unless he re- 
pudiated contract the chent would 
recelve no compensation—Lurie v 
Now Amsterdam Cusually Co, 1 N 
E (2d) 472, 270 NY 9379, affirming 
281 NYS 988, 245 App Div. 710. 


Attorney representing 2a work- 
men’s compensation claimant and 
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may be protected by the dismissal of an appeal 
where a settlement 1s made pending such appeal? 


heiing @ lien for compensztion may 
after settlement without the attor- 
ney’s consent, recover the amount of 
such lien as fees againat the employ- 
er and an insurance carrier by scek- 
nz Im superior court judgment, on 
award, for lus fees—Camp v U. 8S 
Fidelity & Guaranty Co., 157 SEH 
209, 42 Ga App 658 


Prevention of payment by judgment 
debtor 

An atiorney having a charging 
lien has the right to have the court 
interfere 10 prevent payment by the 
judgment debtor—Prichard v Ful- 
mer, 159 P. 89, 22 NM 134, 2 AL 
R 474 


Enforcement of attorneys’ liens gen- 
elally see infra §§ 238-338 


5 Leary v New York Cent. R Co, 
209 NYS 575 212 App Div 6898 


Agreomont intended sclely as indem- 
nity to ollont 

Atltorne,;s could not sue on an 
agicenent exocuted by one making 
a settlement with client, to save tha 
client harmless from labilty on at- 
torney’s lien for services, as agree- 
ment was not for the attorneyr’ ben- 
efit, but intended solely as indemnity 
to the cllrent—Leary v New York 
Cent. R. Co, 209 NYS 6575, 212 
appa O84 


6 Caroll v © I Hayes, Inc, (R 
I) 184A 181 


Attorney showing mght to informa- 
tion from paities 
Where @& conlioversy in dispute 
is setiled without the hnowledge of 
an attorney while the relation of at- 
torney and client continues if atto'- 
ney shows right to necessary infor- 
mation from partes, the court may, 
through a bill of discovery, asnist 
the attorney in establishing a statu- 
tory lhen—Carroll v C L Hayezg, 
Inc, (R.I) 184 A 181. 


7. Hammond, W & E C Ry Co 
v. Kaput, 110 N.E 109, 61 Ind App 
Bis 

Settlement in fraud of attorzeys 
(1) Whore settlement 1s made by 

parties in fraud of plaintiff's attor- 

neys during pendency of aprral, the 
appeal will be dismissed as a protec- 
tion to the attorney’s lien on the 
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Procedure after compromise and setilement by 
parties. In order that an attorney, having a lien 
for services, may proceed 1n the original suit for 
the purpose of recovering his fees, it is usually 
necessary for him to have the stipulation of seitle- 
ment and discontinuance set aside or stricken from 
the files8 This is not necessary in all cases, how- 
ever;? as, for instance, where there has been no 
obstacle to the continuance of the action put upon 
the record, but only an agreement of compromisc 
or of release between the parties.19 In most juris- 
dictions the case must then be sent to trial upon 
the merits, and the attorney must establish plain- 
tiff’s right to recover on the facts independently 
of the question of fees11 In Iowa this 1s not nec- 
essary.12 A motion for leave to prosecute after 
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a settlement and to vacate a satisfaction should 
be made in the attorney’s name, but the suit should 
proceed 1n the client’s name.1% 


(2) Summary Remedies 


Ordinarily an attorney may be entitled to enforce 
his lien by summary remedies after a settiement in fraud 
of his lien. 

Ordinarily a satisfaction of the judgment in 
fraud of the lien may be vacated on motion and 
the attorney will be allowed to enforce the judg- 
ment for the amount of his lien,1# although there 
exists authority to the effect that after settlement 
an attorney’s len rights cannot be enforced by 
summary proceedings15 At all events the satis- 
faction will not be set aside unless it is in effect 


judgment —Hammond, W. & E C 
Ry Co. v- Kaput, 110 NH. 109, 61 
Ind App 643. 

(2) An attorney who instituted an 
action for his clients as payees 
against the maker of a note may 
prosecute the original suit to recov- 
er ns fees under Civ Code (1910) § 
3864, where it was settled out of 
court without his authority —Glenn- 
ville Inv Co. v Jordan & Rogers, 8&5 
§ E. 1049, 144 Ga. 14. 


& Grand Rapids, etc, R Co v. 
Cheboygan Cir. Judge, 126 N.W 
56, 161 Mich 181, 187 Am.SR. 495 
~——-Potter v. Hunt, 86 NW. 58, 68 
Mich 242—Kittmdge v. Toledo 
etc, R. Co, 19 NW 382, 68 Mich 
$54 


9 Wilber v. Baker, 24 Hun (N Y.) 
24—Kehoe vy Miller, 10 Abb N.Cas 
(N Y.) 898 note—McCabe v. Fogg, 
60 How Pr (N.Y.) 488. 


10. Pickard v. Yencer, 21 Hun (N 
Y.) 408 


a. Ga—<Atlanta R, etc, Co v 
Owens, 47 SEH 218, 119 Ga 8383— 
Rodgers v. Furse, 9 SH 669, 88 
Ga. 115—Coleman v Ryan, 68 Ga 
132—-T wiggs v. Chambers, 56 Ga 
279—Jones v. Morgan, 89 Ga 83810, 
99 Am D. 468—Gray v. Lawson, 36 
Ga 629. 

N ¥—Casucc1 v. Allegany, etc, R 
Co, 20 NYS 848, 66 Hun 452— 
Pickard v. Yencer, 21 Hun 403— 
Whittaker v. New York, etc., R. 
Co,, 54 NY Super. 8—<Albert Pal- 
mer Co v. Van Orden, 49 NY. 
Super. 898—Gallison, ete, Co. v 
Rawak, 8 N.YS 802—Deutsch vy. 
Webb, 10 AbbNCas. 8398 note— 
Smith v. Baum, 67 How Pr 267— 
Tullis v Bushnell, 66 HowPr, 465 
—icCabe v Fogg, 60 How.Pr 488 

Wis—Smelker vy Chicago, etc, R. 
Co, 81 N.W. 994, 106 Wis. 186. 

ia SBarthell v. Chicago, etc, Co, 
116 N.W 818, 188 Iowa 688—Par- 
sons v. Hawley, 60 N.W. 620, 92 


Iowa 176—Larned v. Dubuque, 53 
NW 106, 86 Iowa 166—Smith v 
Chicago, etc., R Co, 10 N.W. 244, 
66 Iowa 720 


18% Murray v. Jibson, 22 Hun (N 
VY) 386 


14 US—Byram v. Miner, (CCA. 
Minn) 47 F(2d) 112, certiorari 
demed 61 S.Ct. 648, 288 US 884, 
76 L Hd 1461 

Idaho—Renfro v. Nixon, 45 P (2d) 
5965 

Ill—Brook v. Smerling, 204 Ill App 
250 

Ind —Kennedy v. Eder, 1389 N.B 373, 
79 Ind App 644. 

N.Y.—Neier v. Droesch Realty Cor- 
poration, 250 NYS 6385, 282 App 
Div 634, affirmed 178 NE 790, 257 
N.Y 650 

6 CJ p 798 note 87. 


Satisfaction of judgment entered 
without consideration 
Where plaintiff entered satisfac- 
tion of the judgment without con- 
sideration, a motion by his attorneys 
to have the satiafaction set aside to 
the extent of the hen for their con- 
tingent fee is the proper method of 
procedure ——Barthels v Garrels, 227 
SW 910, 206 Mo App. 199 
9 


Setting aside satisfied judgment to 
extent of lien 

Where judgment for plaintf was 
satisfied, without satisfying the lien 
of plaintiff’s attorney upon the judg- 
ment, the satisfaction of the judg- 
ment will be set aside to the ex- 
tent of the attorney’s llen.—wWeitzsl 
v. Schmitt, 178 NYS. 429 


Setting aside satisfaction of judg- 
ment justified 

Where plaintiff, who had agreed to 
give his attorneys one-third of the 
amount recovered, summarily dis- 
charged them because they proper- 
ly refused to represent him against 
another client of theirs, and there- 
after filed a satisfaction of the judg- 
ment for the stated reason that he 
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was tired of litigation, although he 
was then engaging in other litga- 
tion, and shortly thereafter accepted 
employment under defendants, the 
trial court was justified in setting 
aside the satisfaction of the judg- 
ment to the extent of the attorneys’ 
lien —Barthels v. Garrels, 227 SW. 
910, 206 MoApp 199. 


meanstatement of satisfied judgment 
proper 
Reinstating satisfied judgment to 
extent of amount due plaintiff's at- 
torney for services and costs wes 
heid to be proper—BEalluff v Balluff, 
211 NW. 462, 169 Minn 266 


Jadgment for plaintf’s attorney 
properly allowed 

Where plaintiff's attorney had a 
contract for one-half of recovery, 
and, under Gen St (1918) § 4955, wa> 
entitled to a len for lis agreed 
compensation, and the parties set- 
tled before trial without his consent, 
he was properly allowed judgment 
against defendant —Nelson vy. Berk- 
ner, 167 N.W 428, 140 Minn 604. 


Jurisdichional necessity for rein- 
statement of cause 

Attorney may have dismissal of 
action by client without protecting 
his interests set aside and cause 
reinstated to enforce ancillary rem- 
edy, but such reinstatement is a 
Jurisdictional prerequisite to power 
of court to determine and allow the 
attorney’s fee on motion in the orig- 
inal action—Wood v. Hines, 245 P. 
846, 117 Okl 86. 


1&. Levy v. Public Service Ry. Co, 
108 A. 171, 91 NJ.Law 188, af- 
firming 98 A. 847. 


Ags against adverse party 

Under Attorney's Lien Act, an at- 
torney’s compensation as against the 
party with whom his clent has set- 
tled cannot be determined in a sum- 
mary proceeding—Levy v Public 
Service Ry. Go, 168 A 171, 91 N. 
J.uaw 188, affirming 98 A. 847, 


7 C.8. 


in fraud of the lien, and such course is necessary 


mn order to protect the attorney.16 


Cancellaiion of underiaking given to stay execu- 
An attorney may be entitled to have can- 
celed an undertaking given to stay the execution 
of the judgment ;!7 but he 1s not entitled to have 
an undertaking canceled in which he has no inter- 
est and upon which he has no lien.18 


tion. 


Vacation of satisfaction before 


ecufion. Where summary remedies are available 
to the attorney on settlement the satisfaction must 
be vacated before execution can :issue!9 except 


where 1t does not appear that the 


16. Millsap v. Sparks, 188 P 135, 

21 Ariz 317—6 CJ p 798 note 42 
Judgment alone to be looked to 1n 

absence of fraud 

Where judgment debtor, when a 
compromise of the judgment was 
made, d:1d not know of contract 
with attorney creating Len on judgs- 
ment, the attorney 18 not entitled 
to have such satisfaction of judg- 
ment set aside, but must look to the 
judgment creditor alone for com- 
pensation since there was no fraud 
in the compromise-—Millsap v 
Sparks, 188 P. 135, 21 Ams 317. 


17. Knickerbocker Inv Co v. Voor- 
hees, 112 NYS 842, 128 App Div 
639, appeal dismissed 88 ND 1123, 
195 NY. 569. 


18 Knickerbocker Inv. Co v. Voor- 
hees, supra—6 CJ p 798 note 41. 


19. Rooney v Second Ave R Coa.,, 
18 NY %868—Crotty v. McKenzie, 
42 N.Y Super. 192—Ward Vv 
Wordsworth, 1 BD.Smith (N.Y) 
598, 9 FlowPr. 16—Ackerman v. 
Ackerman, 14 Abb Pr.(N ¥) 229— 
6CJ p 798 note 88. 


20. Bloch v. Dloch, 121 N.YS 4765, 
186 App Div 770. 


21. Ga—tHalbert v. Allred, 102 8H 
192, 24 Ga App 727. 

Minn—Muiner v Chicago, B & Q 
R Co., 179 NW. 488, 147 Minn. 21. 

6CJ. p 798 note 44. 


Champerty in contract executed aft- 
er settlement 

Right of plaintiffs attorney to en- 
force his lien under Code (1907) § 
$011, on the suit afler it had been 
settled by the parties, is unaffected 
by any champerty in contract be- 
tween plaintiff? and the attorney aft- 
er the settlement whereby they 
should divide whatever sum the at- 
torney should recover in proceeding 
to enforce his lien, since this was 
mot the contract out of which the 
lien originally arose.—Alabama Fuel 
& Iron Co. v. Denson, 94 So. 311, 308 
Ala. 337. 


Refusal of discontinuance 
(1) Courts have mbherent powers 
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of record.?20 


issuance of ex- 


with a view to 
rights therein.*1 


alleged satisfac- | to the contrary 


to refuse discontinuance of @ cause, 
when thereby the hen rights of at- 
torneys under their contracts with 
their clients would be defeated, if 
the attempted discontinuance 1s 1n- 
tended to defraud the attorneys, in 
which case the court will permit the 
litigation to be continued by the 
attorney —Frear v. Lewis, 195 N.Y. 
S 8, 201 App.Div. 660 


(2) The statutory remedies given 
an attorney by Judiciary L. § 476, 
are not exclusive, but are cumulative 
of the remedy under the inherent 
power of the court to prevent a dis- 
continuance in fraud of the attor- 
ney’s luaen mghts; and such discon- 
tinuance can bo prevented where the 
chlent is insolvent and there is no 
showing he received any compensa- 
tion for the discontinuance to which 
the statutory len could attach — 
Frear v Lewis, supra. 


Subrogation to original cause of ac. 
tion 


Under Gen §8t(1918) § 4955, as 
amended by L.(1917) c 98 (Gen St 
Supp [1917] § 4965), an attorney bas 
a lien for his compensation upon 
his client’s cause of action under 
the Federal Employers’ Luabuility 
Act, and in enforcing it in the orig- 
inal action, after a settlement made 
without his consent, he proceeds as 
one subrogated to the original cause 
of action, so far as necessary to pro- 
tect his mghts—Muiner v. Chicago, 
B&Q R. Co, 179 NW. 483, 147 
Minn 321, 


While this remedy has been sev- 
erely crilicized as illogical and 
clumsy, yet it has been upheld — 
Miedreich v. Rank, 82 N.H. 117, 119, 
40 Ind App 393—I uscher-Hansen v 
Brooklyn Heights R. Co, 66 NB 
395, 178 NY 492, 499, reversing 71 
NYS. 513, 63 App Div. 356—6 CJ. 
p 799 note 45. 


Leave of court 

As a general rule, the attorney 
must first obtain leave of court to 
prosecute the suit after settlement. 
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tion piece was ever filed and the judgment satisfied 


(3) Continuing Original Suit 
it has been both affirmed and denied that an attor- 
ney may enforce his lien by continuing a sult which has 
been settled In disregard of his lien. 

Where an attorney can show that a settlement 
has resulted in depriving him of his lien for fees 
or costs, he may be entitled to prosecute the action 
to trial and final judgment in the name of his client 


the protection of such attorney's 
There exists, however, authority 
effect.22 At all events since the 


— Coughlin v. New York Cent, etc, 
R. Co, 71 NY 443, 27 AmR. 75— 
6CJ p 799 note 47 


Discretion of court 

Whether or not the remedy shall 
be allowed in a particular case rests 
in the discretion of the court.—How- 
ard v. Ward, 189 N.W 771, 81 SD. 
114—Gowran v. Lennon, 143 N.W. 
678, 154 Wis. 566 


Control and duty of court 

“When a case is made permitting 
the attorney to proceed in the ac- 
tion, notwithstanding the settlement 
between the parties and their stipu- 
lation to discontinue, it is the duty 
of the court to direct as to the time 
and manner of the future prosecu- 
tion of the action, and to watch the 
proceedings and doings of the at*6r- 
ney so as to fully protect the rights 
of both parhes, and not unneces~- 
sanly annoy or embarrass the de- 
fendant when he has acted in good 
faith .. It would be manifest- 
ly unjust and inequitable to compel 
the defendants to pay the cosis of 
the plaintiff's attorney until the lat- 
ter has made every reasonable etfort, 
and failed therein, to secure thelr 
payment from the plaintiff, or out 
of the fund on which he has a len, 
and which is also in equity pri- 
mariuy lable therefor as between 
the parties to the action Aa the 
fund is ample, he should be re 
quired to pursue it, with due dli- 
gence and promptness, and fail in a 
reasonable effort to reach the same, 
before the court should allow him 
to prosecute the action and compel 
the defendants to pay his costs.”— 
Quinlan v. Birge, 48 Hun (N.Y.) 483, 
485. 


9% Ind.—Gerdink v. Meginnis, 126 
N BH. 499, 73 Ind App 39 

Mo.—Millis v. Metropolitan St Ry. 
Co, 221 S.W. 1, 282 Mo. 118. 

6CJ p 799 note 48. 


mm absence of fraud or collusion, 
a settlement made by an attorney’s 
chent extinguishes the cause of aoc~ 
tion, which, of course, cannot there~ 
after be enforced by the attorney to 
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ceedings, except as noted hereafter in this paragraph, 
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general rules are applicable as respects parties*® and 


defense that attorneys other than 
the attorney of record were parties 
to the employment contract with 
Plaintiff, and that on record attor- 
ney’s recovery he would be requred 
to account to such other attorneys 
—Guilf States Steel Co. v Justice, 87 
So 211, 204 Ala. 577. 


(2) Petitioner attorney, who was 
employed on a contingent fee basis 
by the mother of a minor to prose 
cute a claim for the munor’s per- 
sonal injuries, who gave notice to 
defendants by registered mail of his 
claim of lien (Smith-Hurd Rev St 
[1938] ¢c 18 § 14), and who thereaft- 
er was supplanted by other counsel 
who settled the claim, was entitled 
to the enforcement of his len, as 
against defendants’ contentions that 
petitioner’s contract of employment 
was not a contract with the mother 
and next friend of the minor, that 
the contract did not purport to be 
made on behalf of the minor and 
was therefor void, and that the no- 
tice of lien was not based on the 
contract, for the reason that the no- 
tice stated, contrary to fact, that 
petitioner was employed by the mi- 
mor, etc, and regardless of whether 
defendants retained out of the sat- 
tlement an amount sufficient to sat- 
isfy the lhen—Caruso vy. Pelling, 271 
Til App. 318. 


(8) Defendants in a personal in- 
jury action, brought m the circuit 
court and eventually settled other 
than through petitioner attorney 
who originally was employed to 
prosecute the claim and who served 
on defendants his notice of lien 
(Smith-Hurd Rev St [1983] c 18 § 
14), was not in a position to in- 
voke, for the purpose of defeating 
petitioner’s right to the thirty-three 
and one-third per cent fee agreed on 
an petitioner’s contract of employ- 
ment, the probate couri’s rule where- 
by not more than twenty-five per 
cent. of a settlement for personal 
injuries will be allowed for attor- 
ney’s fees——-Caruso v. Paelling, su- 
pra. 


(4) In a suit by one of the region- 
al counsel for the brotherhood of 
tallway trainmen against 2 railroad 
company to enforce against respond- 
ent a hen, claimed under the attor- 
neys’ lien law, pursuant to a con- 
tingent fee contract with one of 
respondent’s injured employees who 
was a member of the brotherhood 
and with whom respondent, without 
pelitioner’s consent or knowledge, 
made a settlement after suit for 
damages had been brought and aft- 
er respondent had been served with 
the statutory notice of petitioner’s 
lien, it was held that respondent 


could not successfully contend that 
the alleged fact that petitioner had. 
at the request of the brotherhood’s 
general counsel, paid half of the sal- 
ary of a brotherhood inspector, was 
a circumstance which tended to sup- 
port respondent’s charge that peti- 
tioner had been guilty of unethical 
and unlawfal conduct which defeat- 
ed his right to recover against re- 
spondent, where the evidence showed 
that the salary payment was in the 
nature of an advancement to the 
brotherhood and that petitioner had 
been reimbursed therefor before the 
settlement between respondent and 
petitioner’s client was made—Ryan 
v Pennsylvania R. Co, 268 Dll App 
364 


(5) Pleas of accord and satiefac- 
tion in personal injury action were 
not responalve to right of recovery 
by intervening attorneys claiming a 
statutory lien and settlement with- 
out their consent —Alabama Produce 
Co v. Smith, 150 So. 148, 227 Ala 
830 


43. U.8—Byram vw Miner, (CCA 
Minn) 47 F (2d) 112, certiorari 
denied 52 SCt 648, 283 US 854, 
756 L.Ed 1461. 

Okl—Oklahoma Coagxl Co v. Hays, 
176 P 931, 71 OkL 248. 


Client as party 

In attorney's suit under Rev.L 
(1910) § 249, to recover the amount 
of a hen securing his fee against 
an adverse litigant, the attorney’s 
client, whose action has been com- 
promised and settled, 1s not a neces- 
sary party~—Oklahoma Coal Co. V. 
Hays, 176 P. 981, 71 OkL 248 


as party 

(1) After settlement of the omg- 
inal action ig disregard of the len 
of an attorney he may be permitted 
to enforce his len by intervening 
as a party in the original surt— 
Byram v. Miner, (CC AMinn) 47 
(2d) #112, certiorari denied 61 S§. 
Ct. 648, 288 US 854, 75 LEA 1461 


(2) Accordingly where plaintiff, 
without consent of her attorney, 
hired on contract contingent on sut 
cess, settled the suit, the attorney 
could intervene in the suit and have 
a lien declared on subject-matter of 
sult for the reasonable value of his 
sorv.ces—Schutt v. Bush, 178 N.W 
48, 210 Mich 495 

(3) However, the right of attor- 
ney to intervene in clent’s action 
should be Lmited to actions in which 
the attorney is given a specific pres- 
ent interest in the subject-matter of 
the litigation —Kelly v. Smith, 268 
P 1057, 204 Cal 496. 


(4) Moreover the right of an at- 
torney to intervene and assert his 
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process.44 Further, as respects or relating to juris- 


attorney’s hen under Code (1907) § 
$011, on a settlement by client with- 
out such attorney’s consent, 1s avail- 
able only to attorney of record at 
the time of the settlement, although 
other attorneys were, together with 
such attorney of record, parties to 
the contract of employment, and the 
names of such other attorneys were 
omitted from the complaint by inad- 
vertence—Gulf States Steal Co v. 
Justice, 87 So. 211, 204 Ala. 577 


(5) Under Code (1907) § 3011, 
subd 2, giving attorneys at law lens 
upon suits, judgments, and decrees, 
the attorney of record of an admuin- 
istrator, in admunistrator’s acton 
for death of his intestate, could as- 
sert and enforce his hen by inter: 
vention on admunistrator’s settle- 
ment of suit without the Knowledge 
and consent of the attorney, in view 
of §§ 6085-6088, relating to the ad- 
ministration of trust estates —Gulf 
States Steel Co. v Justice, supra 


(6) Proceeding, by intervention of 
plaintiff's attorney in suit settled by 
parties, to enforce his Len thereon, 
given by Code (1967) § £3011, 
amounts to a continurtion of the 
original suit for the attorney’s ben- 
efit, and his petition for interven~ 
tion becomes in substanee a part of 
the complaint, and any esséental al- 
legation of either, if questioned, 
must be proved by him—Alabama 
Fuel & Iron Co. v Denson, 94 So. 
311, 208 Ala 337 


«T) Intervention by motion or pe- 
tition by attormeys showing their 
rights 1s necessary in order to ren- 
der an accord and satisfaction un- 
avalling as a bar to the further 
prosecution of a suit by counsel for 
the enfoicement of a len on the 
suit by the collection in judgment 
of their fees, a demurrer to the plea 
of accord and satisfaction being in~ 
sufficient—Wilson v Gulf States 
Steel Co, 81 So 6581, 202 Ala. 689 


4 <Ark—St Louis, I M &S. Ry. 
Co v Hays & Ward, 195 SW. 28, 
128 Ark 471. 

N Y¥ —Entenberg v. Goodman, 274 N. 
YS 448, 158 Misc 205, afirmed 
Iischel vy. Boardman, 275 N.Y S. 
974, 


Service of process 

(1) In proceeding by intervention 
by attorneys against railroad to en- 
force their len, under Actszs (1909) 
Pp 892, on proceeds of settlement 
made by railroad with their clients, 
it was not necessary that the ral- 
road should again be served with 
process since the attorneys became 
parties to the original action by 
force of statute—St. Lows, I M 
& 8S Ry. Co v Hays & Ward, 195 
SW. 28, 128 Ark. 471, 
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diction,£5 and pleading and proof,‘6 general rules | are applicable in such proceedings to enforce lien. 


(2) In proceeding by attorney to 
fix len for services for plaintiff 
rendered in action allegedly sur- 
reptitiously settled, service of pe- 
tition and notice on attorney who 
appeared for defendant in the action 
instead of service on such defend- 
ant 1n person was held to be insuffi- 
cient —Entenberg v Goodman, 274 
NYS 448, 158 Misc 205, affirmed 
Mischel v Boardman, 275 NYS 974 


45. Minn—Scharmann vy. Union 
Pac Ry Co. 175 NW. 654, 1l4i 
Minn 290. 

U S—German v. Universal O11 Prod- 
ucts Co, (CCAMo) 177 F (2d) 
70, effirming (D.C) Universal 01:1 
Products Co vy. Standard O11 Co 
of Indinna, 6 # Supp 87 

Okl —Boulding v. Shck, 17 FP (2d) 
$91, 161 OLI 189. 


Mguitable jurisdiction 

(1) Independeht actions by atior- 
neys to enforce their liens after get- 
tlement by the parties to the ong- 
inal action in disregaid of such liens 
are beld to fall within the jurisdic- 
tion of equity —Boulding v Shek, 17 
P (2d) 891, 161 Okl 189—Jones v 
Rallis, 8 P.(2d) 665, 158 Okl 95— 
Simpson v. Baker, 252 P. 884, 123 
Okl 118. 


(2) Moreover it has been held 
that, unless an action at law 1s ex- 
pressly authorized by statute, a 
court of equity 1s the only court 
having jurisdiction to enforce such 
liens —Siandidge vw Chicago R Co, 
98 NH 963, 264 Il 624, 40 LRA 
(NS) 5629, Ann Cas 1913C 65—Penn- 
sylvania Co v Thatcher, 85 NE 55, 
78 Ohio St 1756—Werner v George 
Zehler Provision Co, 81 Ohio Cir Ct. 
632. 


(3) At any rate the enforcement 
of a lien of plaintifi’s attorney in 
an action at law against defendant, 
after settlement of case without his 
knowledgo must be by suit in equity 
under state statute (Judiciary L § 
476) —Albright v. Baltimore & O 
R. Co, (DCN Y.) 22 F (2d) 832 


(4) Attorney may enforce, as 
against his client, claim for com- 
pensation for legal services rendcred 
in case begun in court, partially 
prosecuted and settled before final 
judgment or decree, by independent 
suit in equity to foreclose attorncy’s 
len—Universal Oil Products Co v 
Standard O11 Co of Indiana, (DC 
Mo) 6 F Supp 37, affirmed (CCA) 
German v. Universal O11 Products 
Co, 77 F (2d) 70. 


Federal court 

(1) Wederal court had no jurisdic- 
tuon to grant relief, demanded in an 
intervening bill of plaintiffs attor- 
ney for recovery of compensation 
from amount received by plaintiff 


in settlement of ltigation before en- 
try of judgment or decree, where 
there was no property in the court's 
custody —German vy Universal Ou 
Products Co, (CCAMo) 77 F (2d) 
70, affirming (DC) Universal O11 
Products Co v Standard O11 Co of 
Indiana, 6 F Supp 87. 


(3) Federal court, having no ju- 
risdiction to grant relief demanded 
in intervening bill of plaintiffs at- 
tozmey to recover compensation from 
amount received by plaintiff in set- 
tlement of litigation, cannot aid at- 
torney as court officer, though dis- 
posed to protect such officerg in 
collection of their fees and compen- 
sation—German y. Universal Oil 
Products Co, supra. 


State court 

(1) A state cour! has jurisdiction 
of an action by an attorney to en- 
foice bis lien on the proceeds of a 
settlement made by the parties to an 
action brought by him as attorney 
in a court of the atate, although 
before the settlement the action had 
been removed to a federal court — 
Oishe1 v Pennsylvania R Co, 102 
NYS 3868, 117 AppDiv. 110, 116, 
affirmed 85 NH 1118, 191 NY. 544—~— 
6 CJ p 801 note 72 


(2) Where an attorney has a lien 
on a cause of action arising under 
the Federal Employers’ Liability Act 
for his services, upon settlement of 
the action by the parties without 
payment of his fees, he may enforce 
his len in an action in a atate 
court —-Scharmann v. Union Pac Ry 
Co., 1756 NW. 654, 144 Minn 290. 


(3) Cirewt court had jurisdiction 
of all parties to, as well as subject- 
matter of, proceeding for enforce- 
ment of attorney’s lien on interest of 
deceased complainant’s surviving 
husband and two sons, substituted 
as complainants in chancery suit, 
wherein record showed service of 
summons on minor son, where no- 
tice of Len was given defendant by 
registered mail on day of entry of 
deciee confirming partics’ settlement 
of htigation and again about two 
months later—Catherwood v Mor- 
ris, 196 NH 519, 860 Ill 478. 


46. Perry v Atlantic Coast Life 
Ins Co, 164 SH 768, 166 SC. 270. 


Complaint or petifion held sufficient 

(1) Complaint againat a chent and 
defendants in 2a Slander action, 
wherein an attorney was employed 
on retainer and contingent basis for 
@ joint tortious agreement settling 
claims, and preventing the attorney 
from recelving compensation, se~ 
cured by len was held not to state 
@ cause of actlon-—-Perry v. Atlan- 
tic Coast Life Ins. Co., 164 SH. 758, 
166 SC 270. 
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(2) Petition by attorney to en- 
force a lien and to recover damages 
for an unauthozized settlement by 
defendant with client, thus dep1iv- 
ing the attorney of a contingent 
fee, was held to have stated a cause 
of action without any allegation ‘of 
fraud —Hale vy Terminal R R Asa’n 
of St. Louis, (Mo App) 12 SW (2d) 
941. 


(3) Petiuion to recover attorney’s 
fees, based on Cefcer“ant’s f-cud in 
obiaiming postponement of _ suit 
against him and settling direct with 
Plaintiffs client, was sufficient un- 
der a lien siatute—S‘tene + Sulla 
van, 298 P 232, 146 Okl 113 


(4) In an attorney’s action fer be- 
ing deprived of his lien, a puwiition 
alleging that the attorney “had and 
still has” a lien was sufficient — 
Wolf v Shulz Folding Box Co, 
(Mo App) 44 SW.(2d) 886 


Tesiwes 

(1) Where the original plaintiffs 
accepted settlement, and their attor- 
ney filed a petition in intervention to 
prosecute the suit to collect the 
amount of a lien securing his fee, 
the question of lability must be de- 
termined as it would have been in 
the prosecution of the original suit. 
—Fail y Culf States Steel Co, 87 
So 612, 205 Ala 148. 


(2) In an attorney’s suit against 
a chent and the adverse party for 
the amount of a hen securing the 
attorney’s fee, the question to be 
determined is whether the clent 
and the adverse party, without no- 
tice to attorney, compromised the 
lingation —Bruce vy Anderson, 18 P 
(2d) 877, 161 Okl 248 


(8) In determining the value of 
an attorney’s services, his ability, 
standing, experience, and reputation 
as an attorney in the prosecutiofi 
of such actions, also the nature of 
the controversy, the questions in- 
volved, necessity of his services, 
importance of the litigation, and val- 
ue of property involved, and time 
and labor eapended under contract 
of employment, together with inves- 
uugations of legal questions involved, 
should be considered in an attor- 
ney’s action to recover the amount 
of his lien securing his fees as 
agninat a patty compromising and 
settling an action without such at- 
torney’s consent, in view of RevlL. 
(1910) § 249—-Chowning v Ledbet- 
ter, 208 P. 829, 86 Okl 269. 


(4) Where an attorney has fur- 
nished assisiance to a needy client 
and a resultant charge of unethical 
conduct becomes a material issue in 
@ case, wherein such attorney secks 
to enforce his len after a settle- 
ment by the parties, the pertinent 
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inquiry is whether the assistance 
was rendered only with the intent 
of subserving the ends of justice.— 
Ryan v. Pennsylvania R Co, 268 Il 
App. 364 

(5) Attorney suing for being de- 
prived of lien by defendants’ settle- 
ment with client without attorney’s 
consent could not claim that issue 
of waiver and abandonment was not 
in case because not pleaded, wheie 
the answer consisted of a general 
denial and statement that attorney 
“abandoned” any representation of 
his client —Gr-fhth v Walesby, (Mo 
App ) 91 SW (2d) 232 


(6) In an attoiney’s suit against 
a client and the adverse party for 
attoiney’s fee, ths question is 
whether the client and ad«e1se party 
without notice perfected the ar- 
rangement depriving client of mgnt 
against adverse party —Vrestein 
States O1l & Land Co v Helms, 288 
P. 964, 148 Ok] 206, 72 ALR 867 


and proof requned 
(1) Attorney suing to enforce ha- 
bility for contingent fee imposed by 
L (1909) c 4 p 117, against an ad- 
verse party who had compromised 
with the attozney’s client such at- 
torney must establish his client's 
meritorious cause cf action and the 
amount client would have been en- 
titled to recover: —Culver v. Dia- 

mond, 167 P. 228, 64 Okl 271. 


(2) In an action nnder Compl. 
(1909) $$ 274-377, relating to attor- 
neys’ liens to recover an attorney 
fee from an adverse litigant, plain- 
tiff must show that the litigation 
‘was compromised without notice or 
opportunity to him to be present and 
establish his client’s nghts —VWhite- 
head v. Spmggs, 168 P. 489, 568 OkL 
42. 


(3) Where, on plaintiffs’ accepting 
settlement in the original suit, their 
attorney petitioned to intervene to 
prosecute the suit to recover his 
fee, the petition of intervention 
should show settlement of the oneg- 
inal suit—Fail v Gulf States Steel 
Co, 87 So. 612, 205 Ala 148 


(4) In an action by an attorney 
under Comp St (1921) § 4108, against 
adverse party settling with the at- 
torney’s client without such attor- 
ney'’s knowledge or consent it de- 
volves on the attorney to show the 
extent of the probable i1ecovery in 
the client’s action to the end that 
the attorney's fee secured by lien 
may be properly fixed —Orwig sv. 
Imerick, 231 P 284, 107 Okl 134. 

(5) In proceeding to establish at- 
torneys’ lien, wheie action for in- 
Julies was settled without attorneys’ 
znowledze or consent, for one-third 
of probable recovery, the amount of 
such probable recovery was con- 
trolled by the extent of injuries, 
and proof of such injuries from 
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which the trial court might reason- 
ably determine their extent must be 
offered —Sterling Milk Products Co 
v. Brown, (Okl) 49 P.(2d) 68. 


(6) Attorney seeking to establish 
@ lien against defendant after com- 
promise without such attorney’s 
knowledge may prove the amount 
which the suit might have recovered 
in case of trial, and thus establish 
his lien under his contingent fee 
contract on his probable recovery — 
Sterling Milk Products Co. v Brown, 
294 P. 117, 146 Ok! 302. 


(7) Attorney, seeking to have 
costs awarded his client on a dis- 
missal of a suit against it appled 
to the satisfaction of his lien there- 
on, Was not bound to prove that he 
could not otherwise collect his 
charges —Fliashnick v Burke, 162 
N.YS 867, 176 AppDiv 867 


(8) Attorney 1s not required to 
resort to allegations or proof of 
fraud in order to set aside satisfac- 
tion of judgment to enforce attor- 
ney’s lien—Renfro v. Nixon, (Idaho) 
45 P (2d) 695 


(9) Where an attorney was em- 
ployed to bring suit, and it was 
compiomuised without notice to him, 
and he sues the adverse party un- 
der RevL(1910) § 249, for the 
amount of his lien securing com- 
pensation for services, the allorney 
need not show the merits of his 
client’s cause, but merely the em- 
ployment, a suit, compliance with 2 
lien statute, a compromise by the 
adverse liugant without notice, and 
the value of the services rondered — 
Oklahoma Coal Co. v. Hays, 176 P. 
981, 71 Okl 248 


(10) In an action under Comp St. 
(1921) § 4102, to recover an attor- 
ney’s fee from adverse lhtigant, on 
the theory that the attorney has 
been deprived of the protection of 
his lien, it 18 necessary for plaintiff 
to show that the litigation has been 
compromised and settled without no- 
tice or opportunity for him to be 
present and prosent his clent’s 
cause on its merits—Cooper v Jack- 
son, 281 P. 228, 104 Okl 277. 


(11) In an action for deforcement 
of attorneys’ lien after settlement 
with client, the attorneys need not 
prove that the client’s claim was 
meritorious.—-Noell vy. Chicago & HE. 
I Ry Co, (MoApp) 31 SW (24) 
937, certiorar: denied Chicago & HB. 
I Ry Co v Noell, 50 SCt 465, 281 
US 766, 74 L.Ed 1174 


(12) Where a defendant settles 
with plaintiff without the consent of 
plaintiff's attorney, and the lIatter 
is permiited to continue the action 
to assert his lien and recover his 
fees, before he may recover he must 
put in such proof as would be re- 
quired if the action was proceeding 
for the benefit of his chent.—Hol- 
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bert v Allred, 102 SH. 193, 24 Ga. 
App. 727. 

(18) The mere fact that the de- 
fendant in settlement without the 
consent of plaintiff's attorney pays 
less than the full amount is at most 
an admission in the nature of a 
compromise, and would not prove 
that any lability in fact existed — 
Holbert v Allred, supra 


(14) Attorney, suing for wunat- 
thorized settlement, was held to 
have established a case for nominal 
recovery, although not showing the 
value of settlement whereby the 
client was restored to his job—Hale 
v Terminal R R Assa’n of St. Lou- 
18, (Mo App ) 12 8 W (2d) 941. 


(15) Where defendant, without 
knowledge or consent of plaintiff's 
altorney, settled action to recover 
realty, such attorney may be enti- 
tled to recover the amount of his 
lien from defendant without proof 
of the client’s mght to recover, in 
the action settled or defendant’s lia- 
bility therein—Jones v. Ralls, 3 P 
(2d) 665, 162 Okl 95 


(16) On the other hand under par- 
ticular statutory provisions an at- 
torney suing to enforce hability on 
a. lien for a contingent fee, 1mposed 
by L (1909) oc 4, against adverse 
party who had comprornised with 
his client, must show the client’s 
meritorious cause of action, and 
what the chent would have been 
entitled to receive—Allen v. Shep- 
herd, 169 P 1115, 69 Okl. 47. 


Immaterial allegation 

Under Rev Codes § 6423, mving an 
attorney’s licn, in attorney’s action 
to foreclose lien, allegation in com- 
plaint that payment of final install- 
ment of amount agreed to be paid 
for settlement of actions which 
Plainuff instituted was made in city 
out of state to deprive plaintiff? of 
his lien was held to be immatenal 
—valeh v. Hoskins, 162 P. 960, 538 
Mont 198. 


Variance 

(1) An attorney suing for dam- 
ages on account of a settlement be- 
tween his client, plaintiff in a suit, 
and defendant, which rendered his 
lien valueless, did not set out to a 
certainty the amount of damage in 
accordance with the allegations re- 
garding his contract with his client 
as required by correct pleading, 
where he merely alleged value of 
cause of action of client was thirty 
thousand dollars, and he was dam- 
aged fifteen thousand dollars —Caw- 
ley v Burke, 110 A. 609, 48 RZ 188. 


(2) Even if allegation of attor- 
ney’s petition for intervention for 
enforcement of attorney’s lien on the 
suit—that defendant with knowledge 
of pendency of the suit settled it 
with plaintiff, without satisfying the 
attorney’s lien—be material, not- 
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general rules are applicable in such proceedings to | enforce lien. Further, as respects evidence,t? gen- 


withstanding prior statement of 
facts autholizing the attorney to 
further prosecute the suit despite 
the settlement, there is substantial 
eonformity of proof thereto, by 
showing, not actual knowledge, but 
such knowledge as could be imputed 
by reason of the actual knowledge 
of facts which would have led an 
ordinary person to knowledge, the 
legal effect being the same in either 
ease—Alabama Fuel & Iron Co, v 
Denson, 94 So 811, 208 Ala 3887 


(3) Where defendants, moved 
against by plaintiffs attorney, de- 
nied the existence of an alleged con- 
tract of employment pleaded by him, 
and consequently the existence of 
an alleged lien thereof, on issues s0 
joined of contract or no contract 
they could not be called upon to 
mect proof of any other contact 
and lien, as an amount due attorney 
not on express contract but on quan- 
tum meruit—Mills v Metropolitan 
st Ry Co, 221 SW. 1, 282 Mo. 118 


47. Minn—Holloway v Dickinson, 
163 NW. 791, 137 Minn 410, af- 
firmed Dickinson v Stlos, 38 SCt 
415, 246 US 681, 62 Lid 908, 
Ann Cans 1918E 601 

N Y—McKennell v. Payne, 189 NY 
S 7,197 App Div 340. 


Fresumptions and burden of proof 

(1) A settioment by a client of a 
claim in suit as to the attorney’s 
right to fees will be presumed to 
have been made in good faith in the 
absence of o showing of fraudulent 
intent—Plummer v Gieat Noi thern 
R Co, 110 P 989, 60 Wash 214, 
SLL RA(NS) 1215 


(2) Accordingly the burden is on 
the chent to justify his action in 
settling ——Matter of Salant, 143 N 
YS 870, 158 AppDiv 697, affirmed 
104 N.E 1140, 210 NY 622 


(3) An attorney who claims the 
benefit of a lien on a judgment in 
bastardy has the burden of showing 
the fraudulent procurement of a re- 
lease of the judgment—State v 
O’Brien, 109 SE 830, 89 W.Va 6384 


(4) In an action by an attorney 
to foreclose a lien on a settlement 
made by his client with the d:rector 
general of railroads for damages for 
the death of her husband, the de- 
fendant must conclusively be pre- 
sumed to have retained in his actual 
possession cnough of the settlement 
fund to discharge the attorney’s 
lien —MeckKennell v Payne, 189 N 
YS 7, 197 App Div. 340. 


(5) An attorney, in a suit to es- 
tablish a lien on a payment direct 
to his chent in a settlement, was 
held not to sustain the burden of 
proving that payment of the settle- 
ment followed notice of lien —Hem- 
ingway v. Adran State Bank, of 


Adrian, Minn, 221 N.W. 920, 206 


Iowa 1308 


(6) In a suit by one of the region- 
al counsel for the brotherhood of 
railway trainmen against a railroad 
company to enforce againat respond- 
ent a lien, claumed under the attor- 
neya’ hen law, pursuant to a tweaty 
per cent contingent fee contract 
with one of respondent’s injured em- 
ployees who was a member of the 
brotherhood and with whom re- 
spondent, without petitioner’s con- 
sent or knowledge, made a settle- 
ment after suit for damages had 
been brought and after respondent 
had been served with the statutory 
notice of petitioner’s lien, which len 
sult was defended on the ground of 
unethical conduct on the part of pe- 
tiliomner in procuring his retainer, 
etc, it was held that respondent 
had the burden of proving its con- 
tention that the arrangement be- 
tween the brotherhood and petition- 
er, whereby a twenty per cent con- 
tract was to net petitioner only four- 
teen per cent of the amount recov- 
ered and six per cent of such 
amount was to be remitted to fhe 
brotherhood to be applied on the 
cosis of the brotherhood’s investiga- 
tion work in connection with inju- 
ries to its members, was d “fee-split- 
ting device” and contrary to public 
policy—Ryan v Pennsylvana R 
Co, 268 Tll App 364 


Admissibility of evidence 

(1) On intervention to enforce an 
attorney’s lien proof of settlement 
is admissible only to show acquit- 
tance to the extent of the client’s 
interest——Donson v Alabama Fuel 
& Iron Co, 73 So 6525, 198 Ala 383 


(2) In attorney’s action to enforcb 
a lien for feen against defondant 
who settled a claim with the attor- 
ney’s client which claim hed been 
forwarded to attorney through a col- 
lection agency, admitting a law lst 
showing fees to be charged was not 
error, where the list was used by 
the attorney and the agency in de- 
termining the fees to be paid, and 
was proof of an implied contract 
between attorney and his client — 
Stiles v. Cooter Gin Co, (Mo App.) 
748 W (2d) 1092. 


(3) At the tmal of an attorney’s 
action for his fee of which he was 
deprived by collusive settlemont 
with client, the attorney may in- 
troduce evidence establishing the 
merits of client’s cayse of action 
and the amount the attorney would 
have been entitled to receive, if the 
action had been prosecuted to judg- 
ment—Goldberg’s Loan Office v 
Hivans, 37 P (2d) 286, 169 OKL 397. 


(4) In an attorney’s action to en- 
force his lien for compensation 
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against a tort feasor who had set- 
tled with the attorney's chent, evi- 
dence that the client had admitted 
the employment of attorney was 
held not inadmissible merely because 
admission was made before the con- 
tract of employment was signed — 
Illinois Cent. R Co. v. Moran, 14 
SW (2d) 141, 227 Ky 820. 


(6) In an attorney's action against 
a railroad for fraudulently and ma- 
hoeiously inducing plaintiffs’ client 
in another action against railroad 
for false imprisonment to male an 
unauthorized settlement, in disre- 
gard of the attorney’s lien, evidence 
of letters written from such client 
and his parents to plaintiffs, relative 
to the effect of incarceration upon 
him, was held to be immaterial and 
irrelevant——Downey Vv Northern 
Pac Ry Co, 2382 P. 681, 73 Mont 
166 


(6) In attorney’s action for being 
deprived of his jhren, excluding evi- 
dence that attorney waived r:aghi to 
fee after being informed of imperi- 
ing setilement was held to be errvut 
—vWolf v Shulz Yolding Box Co, 
(Mo App.) 44 SW.(2d) 866 


(7) In proceedings by attorney to 
establish a len clauam against de- 
fendant, based on probable recovery 
had a case been tried instead of be- 
ing compromised without such attoz- 
ney’s knowledge, the exclusion of 
evidence offered to establish a de- 
fense in the principal action, was 
held to be error.—Sterling Milk 
Products Co. v. Brown, 294 P. 117, 
146 Okl. 302. 


(8) In intervention proceedings by 
attorney for plaintiff to enforxce his 
lien, exclusion of evidence offered 
to show intervener’s solicitation of 
personal injury cases was held not 
an abuse of trial court’s discretion 
—Holloway v. Dickinson, 168 NW 
791, 1837 Minn. 410, affirmed Diclun- 
son v. Stiles, 88 SCt. 415, 246 U.S 
881, 682 LHd 9808, Ann Cas 1918E 
501. 


Weight and sufficiency of evidence 

(1) Evidence was held to estab- 
hsh right of attorney for plaintiff 
in personal injury suit to hen 
against proceeds of settlement on 
the ground that plaintiff hed ratified 
contract for services of attorney ex- 
eouted by plaintiffs wife and attcr- 
ney had given notice of lien to de- 
fendant pror to settlement—Cohen 
vy Kuirchhe:imer, (DTLApp.) 3 NE 
(2d) 593. 


(2) Testamony of client, settling 
case without attorneys’ knowledge 
or consent and stipulating for non- 
payment of attorney fees, was held 
not entitled to credibility—King v 
Chicago, B. & Q@ R. Co., 235 Ill App 
401. 
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(3) Evidence in a suit to enforce 
an attorney's hen against an adverse 
party who settled with a client with- 
out the consent of his attorney, was 
held not to show an improper s0- 
licitation of business by the attornev 
so as to defeat his lien—King Vv. 
Chicago, B & Q R Co, supra. 

(4) In a suit by attorney under 
Rev L (1910) § 249, to recover the 
amount of a lien securing his fee 
egfiinst an adverse litigant who has 
compromised the action without no- 
tice to attorney, the evidence was 
held to be sufficient to sustain a 
judgment for such attorney.—Okla- 
homa Coal Co v. Hays, 176 P. 931, 
71 Okl 248 


(6) In proceedings by an attorney 
to recover fees secured by a lien 
it was held that evidence as to the 
value of an o1]1 and gas lease was 
sufficient to support a judgment for 
such attorney for his contingent fee 
—Callahan v Cowley & Riddle, 245 
P 48,117 Ol 58. 


(6) Attorney who proved com- 
mencement of suit and indorsement 
of claim of attorney’s len on peti- 
tion and compromise without bis 
knowledge, made a prima facie case 
to establish a lien against defend- 
ant for amount contracted for, not 
to exceed one-third of sums paid in 
compromise —Sterling Bulk Prod- 
ucts Co. v. Brown, 294 P. 117, 146 
Okl. 303. 

(7) In an attorney’s action to en- 
force a statutory len, evidence was 
held to support a finding that de- 
fendants, who were adverse parties, 
did not effect a settlement or a com- 
promise of particular litigation, pre- 
cluding liability for attorneys’ fees 
—Boulding vy. Slick, 17 P.(2d) 391, 
161 Okl 189 


(8) In attorneys’ suit against a 
chent and an adverse party it was 
held that the evidence established 
that the attorneys were entitled to 
have a lien enforced on the ground 
chent and adverse party compro- 
mised the litigation without notice 
to such attorneys—Bruce v. Ander- 
gon, 18 P (2d) 877, 181 Ok! 248. 


(9) Evidence established that at- 
torney approved of and consented to 
@ compromise and settlement of an 
action between client and adverse 
parties Bo that the adverse parties 
were not hable to attorney for fee 
for which he had hen—Mathews v 
Smith, 39 P.(2d) 48, 169 Okl 6518. 


(10) Evidence in a proceeding to 
enforce en attorney’s Len after his 
client’s consent to a discontinuance 
uf the original action that plaintiff 
had contracted to give his attorney 
oue-fourth of the amount recovered 
hy the judgment, that the attorney 
had rendered gervices of value and 


importance in prosecuting the ac- 
tion, that plaintiff had also assigned 
other interests in the judgment to 
his creditors, subject to a sequestra- 
tion in support of plaintiffs wife's 
claim for alimony, and that plaintiff 
thereafter signed a consent to dis- 
continuance of the action, stating to 
one of his assignees bis purpose was 
to defeat his attorney's rmght to any 
compensation, was held to show that 
the consent to discontinuance was in 
fraud of the rights of the attorney 
and of the assignees —Fr2ar v Lew- 
is, 196 NYS 3, 201 App Div. 660 


(11) In a servant’s personal injury 
action against a rallzoad, in which 
there was a direct settlement and 
plaintiffs attorney intervened in or- 
der to enforce his lien the evidence 
was held not to require a finding 
that an amended complaint had been 
so framed as to set forih falsely 
the circumstances of the injury with 
intent to fabricate a cause of action 
—Miner vy Payne, 184 NW 673, 150 
Minn 103 


(12) Evidence, in an intervention 
by plaintiff's attorney, after plain- 
ffs settlement with defendant 
without attorney’s Imowledge or 
payment of his fees, to have his 
night to a len on cause of action 
and amount thereof determined, was 
held to be sufficient to sustain jury’s 
finding that action was not procured 
by attorney by solicitation of a lay- 
man for hire—Anker v. Chicago 
Great Western Ry Co, 174 NW 
841, 144 Minn 216 


(13) On @ petition by an attorney 
to intervene in order to enforce his 
lien in a suit settled without his 
consent, the evidence was held to 
establish that his contract with 
Plaintiff was for the reasonable val- 
ue of his services contingent on 
success—Schutt v Bush, 178 NW 
48, 210 Mich 495 


(14) In proceedings to enforce an 
attorney’s lien in a suit attempted 
to be dismissed by a client, the evi- 
dence was held to sustain a finding 
as to the compensation clients had 
agreed to pay attorneys—Wild v 
Mehaffy, Donham & Mehaffy, 234 S 
W. 979, 149 Ark 670. 


(15) Hvidence supported judgment 
denying claim of proctor against de- 
fendants for fees, costs, and dis- 
bursements advanced to libelant 
based on contention that defendants 
settled case with lbelant without 
kmowledge of proctor to defraud 
proctor of his fees—The Golden 
Star, (CCACal) 82 F (2d) 687, af- 
firming (DC) 9 F Supp 173. 

48. Downey v. Northern Pac Ry. 

Co, 282 P 581, 72 Mont. 166. 
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Astion to enforce attorney's lien, 
based on defendant’s compromise of 
litigation with such attorney's client 
without notice to such attorney, is 
triable as an equity suit —Sterling 
Milk Products Co v. Biown, 294 P 
117, 146 Okl 302 
meception of evidence 

Offer of proof of attorneys’ mis- 
conduct 18 improper on second hear- 
ing, where opportunity was had 
therefor at first hearing —King v 
Chicago, B & Q. R Co, 285 TIL 
App 401. 


Submuiss#ion or refusal to submit is- 
sties 

(1) In an attorneys’ action against 
@ railroad for fraudulently inducing 
@ client in another action to make 
an unauthorized settlement, where 
there was evidence that such client 
was a minor at the time he em- 
D~loyed plaintiffs, and had disaffirmed 
bis contract before the settlement, 
the court did not err, in view of the 
conflict in evidence on the question 
of munoiity, in refusing to direct 
a verdict for defendant —Downey v 
Northern Pac. Ry. Co, 232 P. 531, 
72 Mont 166 


(2) In an attorney’s action to en- 
force his Wen for compensation 
against tort-feasor making a settle- 
ment with a chent, refusal to sub-~ 
mit the issue whether the attornev 
had solicited employment was not 
error —lIllinois Cent. R Co v Mor- 
an, 14 SW (2d) 141, 287 Ky 820 


(8) Similarly in attorney’s action 
for such compensation against a 
tort-feasor settling with client, re- 
fusal to submit issue of aitorney'’s 
employment was held not error— 
Illinois Cent R. Co. v Moran, supra. 


cusiructions held proper or improper 
(1) In an attorney’s action against 
& railroad for fraudulently inducing 
his client to make an unauthorized 
settlement the court did not err in 
Kiving an instruction based on Rev 
Codes (1921) § 8998 relative to an 
attorney’s lien on his chent’s cause 
of action Downey v Northern Pac 
Ry Co, 282 P 681, 72 Mont 166 


(2) In attorney’s action for being 
deprived of lien by defendants’ set- 
tlement with client without attor- 
ney’s consent, giving unnecessary 1n- 
struction as to statutory attorney’s 
lien, and erroneous instruction that 
attorney had five years from accrual 
of cause of action withm which to 
institute suit thereon, whereas stat- 
ute of limitations was not involved, 
was reversible error—Gnfith v 
Walesby, (Mo App) 91 S'W.(2d) 2382 


(3) Where defendant § ralroad, 
sued for fraudulently inducing plain- 
tiffs’ client in another action to make 
an unauthorized settlement, alleged 
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Further, as respects judgment or decree,49 general 
rules are applicable in such proceedings to enforce 


that the client was a minor when 
he employed plaintiffs and had dis- 
affirmed the contract of employment 
before making a settlement, an in- 
struction permitting plaintiffs to re- 
cover the reasonable value of serv- 
ices rendered, notwithstanding the 
defense of minority, was improper — 
Downey v. Northern Pac. Ry Co, 
supra 

(4) In attorney's action for being 
depiived of len by defendants’ set- 
tlement with client without attor- 
ney’s consont, instruction reciting 
statute giving attorney’s len should 
not have been given where the jury 
wos clearly and fully instructed 
upon the question of abandonment 
and waiver of hen—Griffith vy. 
Walesby, supra 


Questions for jury 

(1) In proceeding by an attorney 
to enforce a len for fee in personal 
injury action, the question of wheth- 
er the client signed the alleged con- 
tract with the attorney was held to 
be for the jury—Buckeye Cotton 
Oil Co v. Winn, 229 8.W. 7384, 148 
Ark 654, 


(2) In a proceeding 1m interven- 
tion by attorney under Crawford & 
MDig § 63238, to enforce an aitoz- 
ney’s len, 1t was held that whether 
the client, plaintiff in the action, ap- 
proved or ratified ita institution, and 
whether the attorney was negligent 
in failing to prosecute the clent’s 
claim with proper diligence so as to 
justify his discharge, were questions 
for the jury—Johnson v Missouri 
Pac R. Co. 283 SW. 699, 149 Ark 
418. 


(3) In an attorney's action for 
compensation against a tort-feasor 
who made a seitlement with the at- 
torney’s chent in disregard of the 
altorney’s lien, the question of attor- 
ney’s discharge before tort-feasor’s 
settlement with clicnt was held to be 
for the jury —TIllinois Cent. R Co 
v. Moran, 14 SW.(2d) 141, 227 Ey 
820. 

(4) Whether an implied contract 
of employment existed between at- 
torney and chent placing his claim 
in the hands of a collection agency 
which forwarded the claim to the 
attorney so as to permit attorney to 
recover fees from defendant settling 
with chent or collection agency di- 
rect was held to be for the jury.— 
Stiles v. Cooter Gin Co. (Mo App ) 
14 B'W.(2d) 1092. 


(6) Any competent evidence of ar- 
rangement between client and ad- 
verse party defeatng client’s mght 
creates jury question of compromise, 
as respects attorney’s mght to fee 
and lien therefor.—Western States 
O11 & Land Co. v. Helms, 288 P 
964, 143 Okl 206, 72 ALR. 3657. 
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49. Allen v Shepherd, 169 P. 1115, 
69 OL 47. 


sudgment outside issues 

In an action by an attorney to re- 
cover the amount of a hen to the 
value of an undivided one-half inter- 
est of land, and based on the theory 
that the adverse party to an action 
settled the same without giving the 
attorney an opportunity to be pres- 
ent, not alleging any damage from 
exclusion from possession, judgment 
for one-half the rental value was 
without the issues and erroneous — 
Allen v Snepherd, 169 P. 1116, 69 
Okl 47. 


Hntry of judgment for attorney of 
record and assistant held not 
error 

In proceedings under Gen St (19138) 
§ 4955, to enforce attorney’s len, 
after aattlement of an action it was 
held that an entry of judgment for 
attorney of record and counsel as- 
sisting him was not error, where the 
attorney of record jomed his assist- 
ant with him in the motion papers, 
and tne amount recovered did not 

exceed the agreed fee—Georgian v 

Minneapolis & St L. R Co, 1654 N 

W 963, 181 Minn 102 


Decree agaist insnrer nnanthorzed 
In a suit to enforce an attorneys’ 
hen against an automobile insurance 
company and its insured, which had 
seltled @& yperszonal injury suit 
Against the insured with complain- 
ant attorney’s clent, without the 
attorney’s knowlcdge, aftier service 
of notice of len upon thom, a decree 
against the insurer was not justified 
where there was nothing in the rec- 
ord showing the terms of the policy, 
nor anything io show upon what 
the lhahility of the inaurer was 
predicated except the bare fact that 
it had conducted the proceedings 
which resulted in a settlement, and 
there being nothing to justify the 
decree against the insurer, a@ joint 
decree against the insured and in- 
surer could not stand, although there 
was sufficient evidence in the record 
to justify a decree against the in- 
sured alone—BSerkemeier vy Dormt- 
ralt Motor Sales, 263 IN App 211. 


50. Ala—Gulf States Steel Co. 
Justice, 87 So. 211, 204 Ala 577 

Okil—Callahan v Cowley & Riddle, 
245 P 48, 117 OkKL 58 

R.I—Jacobs v. United Dlectric Rys. 
Co, 125 A. 286, 46 RI 2380 


Measured by settlement or contract 
of employment 

(1) Where a settlement has been 
entered into in disregard of an at- 
torney’s lien the measure of the 
attorney’s recovery on hia lien as 
against the settling defendant is 
ordinanly the attorney’s contractual 
percentage of the compromise sum 
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lien. Further, as respects damages and amount of 
recovery,59 general rules are applicable in such 


actually received by the litigant, re- 

gardless of a contract to the effect 

that the attorney is to receive a ter- 
tain pert of the judgment as a1s8 
compensation 

US—Machcinski v Lehigh Valley 
R. Co, (CCAN.Y.) 272 F 920 

Ala—Gulf States Sieel Co v Jus- 
tice, 87 So 211, 204 Ala 577 

N Y—Leary v. Sanzone, 180 N Y8. 
149. 

Okl.—Western States O11 & Land Co, 
v. Helms, 288 P 964, 148 OkI. 
206, 72 ALR 857—Orwig v. 
Emerick, 281 P 284, 107 Okl 1384— 
Pearson v Fivans, 219 P 828, 98 
Okl 28—Holloway v Wrght, 215 
P. 937, 91 Okl 57—Gulf, C & & 
EF Ry Co v. Williams, 152 P 895, 
49 Okl 186 

Wash —McRea v Warohime, 94 P. 
924, 49 Wash 19! 

6 CJ. p 790 notes 52, 53 


(2) This is particularly so where 
the settlement of an action by cl-ent, 
without knowledge or consent of at- 
torneys having contract for contin- 
gent fee, 18 reasonable, the amount 
paid in the settlement must be tak- 
en as basis upon which to compute 
amount of attorneys’ lien —Downey 
v Northern Pac Ry Co, 232 P 681, 
72 Mont. 166. 


(8) Accordingly under a contin- 
gent fee contract whereby an attor- 
ney was to receive one half, or an 
equivalent percentage, of the amount 
recovered, the measure of his recov- 
ery on settlement of the original ac- 
tion by the parties in disregard of 
tus hen is one half of the amount 
of settlement. 

Ark—Johnson v Muissour. Pac R 

Co, 214 SW 17, 139 Ark 6507. 
Nl—Case v Emerson-Brantingham 

Co., 195 Ill App 309 
Ky—Chreste v. Lowsville Ry Co, 

180 SW. 49, 167 Ky 75, LRA. 

1917B 1123, AnnCas1917C 867 
Mo—Gullespie v American Car & 

Foundry Co, (Anp) 194 SW. 1064. 
NJ—Levy vy. Public,Service Ry Co, 

98 A. 847, affirmed 1038 A 171, 91 

N J.Law 183. 

Yee v. Sanzone, 180 N.Y S. 

14 

(4) Hence under L (1909) p 97 de- 
fendant, having notice of attorney's 
contract for one half the damages 
recovered, and of bis claim of hen, 
and who thereafter settled with the 
chent for one hundred sixty dollars, 
was liable to pay one half the 
amount over again to the attorney 
—Case v Himerson-Brantingham Co., 
109 ND 671, 269 Jil 94. 


(5) Plaintiffs’ contract being on 
a fifty per cent. besis, where de- 
fendant settled with plaintiffs’ client 
without plaintifig’ knowledge, paying 
chent four thousand dollars and 
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agrecing to pay attorney’s fees, 
plaintiffs are not limited to fifty per 
cent. of four thousand dollars — 
Mytton v New York, C & St L 
R Co, (MoApp) 198 SW 189 


(6) Where attoimneys were em- 
ploved on terms they should have 
half of amount recovered or saved 
to the client, after settlement at- 
torneys were entitled to len against 
land which was proceeds of htga- 
tion for half its value, less amount 
of incumbrance, and additional judg- 
ment for half of the client’s account 
to defendant, payment of which had 
been saved the client by settlement 
—Bogle & Sharp v. Walker, 202 SW 
478, 188 Ark 294. 


(7) Where attorney for plaintiff 
had a contract for percentayve of re- 
covery by sult or compromise and 
served notice on defendant of his 
lien, and action was dismissed and 
second suit commenced by another 
attorney which plaintiff settled the 
settlement prima facie established 
the amount due to the first attorney 
from defendant —Carter v. Dunham, 
177 P. 638, 104 Kan 59 


(8) Under attorney’s hen statute, 
where value of land, proceeds of 
nettlement of litigation. was two 
thousand five hundred fifty-five dol- 
lars and twenty cents, subject to a 
mortgage for one thousand two hun- 
Ired fifty dollars, leaving a net re- 
-overy of one thousand three hun- 
dred five dollars and twenty cents 
the attorneys who negotiated the 
settlement had a len against the 
and for one half of such net re 
covery pursuant to their contract 
with the chent—Bogle & Sharp v 
Walker, supra 


(9) In case of settlement after 
judgment, without any intent on the 
part of the client to defraud his at- 
torney, the attorney is held to be 
entitled to a lien for the agreed per- 
centage of the settlement only — 
Machcinski v Lehigh Valley R Co, 
(CCANY) 273 F. 920 


(10) However, there are carcg 
which hold that after settlement 
without the consent of azn attorrey 
he may enforce his len fo: the full 
amount specified in the contract of 
employment —Alabama Produce Co 
v. Smith, 150 So 148, 227 Ala 3830— 
Caruso v Pelling, 271 Ill App 318. 


(11) In accordance with such view 
it 18 held that where an attorféy 
has perfected a len for fees and fs 
prevented frum performing duties 
for which he was employed by a 
compromise between his client and 
the adverse party, without notice to 
the attorney, the measure of his 
compensation in an action against 
the client is the compensation named 
in the contract of employment not- 
withstanding such contract was for 
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@ contingent fee—Callahan vy Cow- 
ley & Riddle, 245 P. 48, 117 OkL 58 


(12) Where before the time of set- 
tlement the chent’s adversary had 
notice of an express contract be- 
tween the client and his attorney he 
may be entitled to a hen for the 
amount specified in such contract — 
Jacobs v United Electric Rys. Co, 
126 A 286, 46 R.L 330. 


(18) On intervention by plantiff’s 
attorney to enforce his lien on the 
sult given by Code (1907) § 3011, 
after the parties had made a settle- 
ment, the damages are to be est- 
mated as though there had been 
no settlement—<Alabama Fuel & 
Iron Co. v. Denson, 94 So. 811, 208 
Ala. 3937. 


(14) In an intervening petition by 
an attorney against a client who was 
one of the parties to the principal 
proceeding and who had agreed to a 
compromise of the controversy with- 
out the knowledge or consent of the 
attorney, to determine whether the 
attorney should be paid for his serv- 
ices in conformity with his express 
contract or be paid such other sum 
as might be found to be the reason 
able value of his services, and to 
have a lien declared, the express 
contract was controlling, and such 
attorney was therefore entitled to 
one-third of the net amount to be 
received upon the consummation of 
said proposed settlement and no 
more —Barnes v. Barnes, 225 Ill App 
68 


(15) At any rate an attorneys’ lien 
statute giving a lien on a chient’s 
cause of action does not authorise 
an attorney to recover a Sum in ex- 
cess of the amount for which such 
cause of action 1s compromised by 
a chent —Levy v Public Service Ry 
Co, 103 A 171, 91 NJ Law 183, af- 
firming 98 A. 847 


Becovery not limited by arrange- 
ment between attorney and labor 
organization 

In a suit by one of the regional 
counsel for the brotherhood of rail- 
way trainmen against a railroad 
company to enforce against respond- 
ent a lien, claimed under the attor- 
neys’ lien law, pursuant to a twenty 
per cent contingent fee contract 
with one of respondent's injured em- 
ployees who was a member of the 
brotherhood and with whom respond- 
ent, without petitioner’s consent or 
knowledge, made a settlement efter 
suit for damages had been brought 
and after respondent had been 
served with the statutory notice of 
petitioner’s lien, 1t was held that, 
notwithstanding the arrangement be- 
tween the brotherhood and petition- 
er whereby a twenty per cent. con- 
tract was to net petitioner only 
fourteen per cent. of the amount re- 
covered and six per cent, of such 
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amount was to be remitted to the 
brotherhood to be applied on the 
costs of the brotherhood’s investiga- 
tion work in connection with injuries 
to 1ts members, which arrangement 
was known and agreed to by peti- 
tioner’s clLent and was valid, peti- 
tioner was not lmited in the amount 
of his recovery against respondent 
to fourteen per cent. of the sum for 
which respondent settled with peti- 
tioner’s client, but was entitled to 
recover the full twenty per cent. of 
such sum—Ryan v. Pennsylvania R 
Co, 268 Ill App. 364. 
One of several attorneys entitled 
only to proportionate share 
Where respondents in a condemna- 
tion case brought by a railroad com- 
pany had two attorneys, and, on the 
abandonment of the case and the 
consequent allowance of attorneys’ 
fees by the court to such rospond- 
ents, a petition for a len on the 
fund was filed by one of such attor- 
neys, and where both attorneys had 
appeared in court and stated tr.t 
they had agreed with the railroad 
attorneys that a stated sum was a 
reasonable sum to be paid to the 
respondents to reimburse them for 
attorneys’ fees, the len petitioner 
was estopped from claiming more of 
such fund than his proportionate 
share of it, considering the fees 
earned or services rendered by both 
counsel, although the other attor- 
ney was not a party in the appellate 
court —Chicago Junction Ry. Co. y. 
Leitch, 2156 D1 App 67. 


Where amount of settlement 
disclosed 

Although the amount for which a 
sult was settled by client and de- 
fendant was not disclosed, the attor- 
neys were entitled to nominal dam- 
ages against defendant for deforce- 
ment of lien—Noell vy Chicago & E 
I Ry. Co, (MoApp) 21 SW (2d) 
987, certiorari: denied Chicago & E 
I Ry Co v Noell, 60 SCt. 465, 281 
US. 766, 74 L Ed. 1174 


Disbursements ani costs not recor- 
erable 

Where attorneys for a widow. 
whose husband had been killed by 
@ railroad, had an agreement with 
her for payment of a sum equal to 
fifty per cent. of any recovery, el- 
ther by judgment or settlement, 
with disbursements and taxable 
costs, and a new admunistratrix, sub- 
stituted for the widow, in settlement 
with the railroad, did not recover 
disbursements and costs, the attor- 
neys may not recover them from the 
railroad in an action to enforce their 
lien on the settlement—lLeary v. 
Sansone, 180 N.YS 149. 


Enterest from date payment of fee 
due 
Under New York law, a decree es- 
tablishing an attorney’s lien on the 
proceeds of sottlemont of Ligation 


not 
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proceedings to enforce lien General rules are ap- 
plicable as well to questions relating to the review of 
such proceedings 51 


§ 232. Protection against Set-Off between 


Parties 

a. In general 

b Juegment against judgment 
ce Assignment of judgment 


a. In General 


That an attorney’s lien is entitled to protection 
against a set-off by his client’s adveraary has been both 
affirmed and denied 


According to one line of authority an attorney’s 
charging lien 1s superior to the rights of the adverse 
party under the statute of set-off,5? while accord- 
ing to another line of authority such lien 1s subject 
to the right of the opposing party to a set-off 53 At 
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all events an attorney’s lien will not be suspended 
for the purpose of allowing the adverse party to 
put his unliquidated demand in shape for a set-off.54 


Sct-off acquired after lien attaches. The attor- 
ney’s lien will prevail over a set-off acquired by 
the adverse party after the lien attached 55 


b. Judgment against Judgment 


An attorney’s lien is superior to the right of the par 
ties to set off judgments recovered by them respectively, 
except as noted he: eunder. 

Except where the right of setting off one judg- 
ment against another 1s authorized under the terms 
of an applicable statute,56 1t 1s well scttled that an 
attorncy’s lien 1s superior to the right of the parties 
to set off judgments recovered by them respectively 
against each other in different actions.57 The same 
rule prevails where the judgments are rendered by 


should include interest from date on 
which payment of fee was due— 
Taylor v Sc.arbolough, (CCANY ) 
66 F (2d) 689 


Deduction of expenditures by de- 
fendant 

In computing attorneys’ lien on a 
jadgment for chent as plaintiff in a 
personal injury action, the amount 
etpuended by defendant for plaintil 
before contract for services must be 
excluded —-King v Chicago, B. & Q 
R. Co, 285 IlApp 4(I1 


Sl. Tdaho—Renfro v Nixon, 45 P 
(2d) 595 

Oki —Estes v. 
698, 90 Oki 40 


Dismissal 

appeal by attorney for employe 
in a proceeding under Workmen's 
Compensation Act from an order 
deniing a vacation of a satisfaction 
ot judgment was held not dism1asi- 
ble because the attorney was not a 
party to the original action, where 
the attorney whose fees had not 
been paid was rulfu.ently idenufled 
with the litigation to appeal to pro- 
tect his len —Hcnfro v Nixon, (Ida- 
hu) 45 P (3d) 516 


Reversal and grounds thereof 

(1) Where an attorney made ap- 
Plicutiou in a ‘ult pending in the 
disttuel court for alluwance for his 
atioruey’s feos, and tor a lien ad- 
judued against a judgment procured 
by him as atturney for plaintiff, and 
the evidence cleuwly chowed that 
buch attornes had performed serv- 
ices for planiiff, that they were 
reasonably worth not Jess than a 
ceriain sum, no: more than a named 
sum, and the services were roason- 
ably worth the amount clazumod, and 
the attorney had filed notice of his 
lien in the cause, and that he was 
entitled to have the amount of the 
attorney’s fee ordered paid out of 


Hartshorne, 214 P 


the judgment, and the trial court 
tendered judgment denying such at- 
torney’s fce, 11 was held that the 
judgment was without any evidence 
to support it, and should be reversed 
und remanded, with directions to fix 
the amount of the attorney’s fee and 
order it paid out of the judgment 
— ieteq v Hartshorne, 214 P. 698, 90 
Okl 40 


(2) Where, on the hearing of a pe- 
tution for an attorney’s len on the 
fund which had been deposited in a 
condemnation proceeding upon the 
abandonment of the proceeding, as 
attorney’s fees for the respondents, 
the finding for petitioner was re- 
versed because the record showed 
that the allowance included items 
not rendered “on account of” the 
condemnation procecdings, and it did 
not appear what those charges 
amounted to—Chicago Junction Ry 
Co v. Leitch, 215 IllApp 67. 


6&2. Puett v Beard, 86 Ind 172, 44 
AmR. 280—8 CJ. p 793 note 78 


53. Ala—Adams v. Alabama Lime 
& Stone Corporation, 127 So. 644, 
221 Ala 10 

Mass —Goldman v Noxon Chemical 
Products Co, 175 NE 67, 3874 
Mass 5626 

Minn —Whildung v. Security Mortgage 
Co of America, 173 NW 429, 143 
Minn 251 

ND—Jacobsen v Muller, 1988 NW 
349, 50 ND $828, 84 ALR. 317 

6 CJ p 793 note 74 


Set-offs in judgment debtor at time 
judgment rendered 
Attorney’s lien on judgment under 
@ particular statute was held to be 
subject to all set-ofis held by the 
judgment debtor at the time of the 
judgment’s rendition—Adams v. Al- 
abama Lime & Stone Corporation, 
127 So. 544, 221 Ala 10. 
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3% McDonald v Napier, 14 Ga 89 
—é6 CJ. p 793 note 75 


55. U.S—UO 8S. Fidelity & Guaranty 
Co v. Levy, (C.CA Ala.) 17 F (2d) 
972 

Ala —Ex parte Cooper, 108 So. 474, 
212 Ala 601 

6 CJ p 798 note 76. 


ule apploable regariless of stat- 
tute 

The principle that a mght of set- 
off against a lien judgment acquired 
after the len of attorneys has at- 
tached 18 subordinate to the latter 
lren 18 applicable, regardless of Code 
(1923) § 6263-—~Hix parte Cooper, 108 
So. 474, 212 Ala 601 


Under statutes of Alabama, attor- 
neys’ liens for fees attach to cause 
of action or claiin from which fruits 
of recovery, 1ncluding lands, spring, 
as well as such fruits themselves, 
and are superior to offsets acquircd 
against suit afier liens have attach- 
ed thereto—U 5S. Fidelity & Guaran- 
ty Co v Levy, (CC AAla.) 77 F. 
(2d) 972 


66 Ga—Smith v Hvans, 35 S.E. 
6383, 110 Ga. 6&86—Langston  v. 
Roby, 68 Ga 406 

Iowa —Hurst v. Sheets, 21 Iowa 501 


587. N.J—Seaman v Mann, 168 A. 
833, 114 NJ Eq 408 

N Y—Beecher v Peter A Vogt Mfg 
Co, 1285 NE 831, 227 NY 468, af- 
frming 170 NYS 1068, 184 App 
Div. 962 

Okl —Cherry v. Hrwin & Erwin, 49 
P (2d) 788 

6 CJ. p 798 note 7% 

Reasous for rule 
(1) One reason for the rule stated 

in the text 1s that if the set-off were 

allowed the judgment to which the 

lien has attached would thereby be 

destroyed —~Webb v. Parker, 114 N. 

YS 489, 180 App.Div. 92. 


(2) Attorneys’ lien on a judgment 
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different courts in the same action.58 So the right 
to a lien which as the statutes usually say cannot be 
affected by any settlement between the parties be- 
fore or after the judgment is superior to the right 
of the parties to agree to set off one judgment or 
award against another when the effect of such a set- 
off will be to prevent the entry of a judgment to 
which the lien might attach.59 But where the sev- 
eral judgments asked to be set off against each other 
were entered in the same action, the equities of the 
parties are superior to the lien of the attorney®? 
which attaches only to the clear balance due to his 
client after all the equities arising out of that partic- 
ular litigation are settled 61 Similarly the right of 
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set-off, when the judgments sought to be set off are 
rendered in actions growing out of the same subject 
matter, 1s superior to the right of an attorney under 
his lien 62 Where an attorney agrees not to assert 
a lien, in case a judgment of the adverse party 1s 
set off against a judgment entered for the client of 


such attorney, he shall not, of course, be permitted 

to assert a lien 1n violation of such agreement.&8 
Pending appeal. One judgment cannot be set off 

against another, pending an appeal from either, un- 


til the rights of the parties are fixed, and the judg- 
ment becomes final.64 


Diserction of court. Even though a set-off may 


obtained for services rendered was 
also held to be superior to the right 
of a judgment debtor to set off an- 
other judgment obtained against the 
judgment creditor since the right to 
set off judgments reats on equitable 
principles, which right will be allow- 
ed only to promote justice —Cherry 
v. Erwin & Hrwin, (Okl) 49 P.(2d) 
788 


Judgments may not be set off to 
the exclusion of p110r attorney’s lien, 
where one action was on contract 
ana other in tort—Johnson vy. John- 
ston, 264 P. 494, 128 Okl. 208. 


Filing notice prior to entry setting 
aaide judgment 

An attorney filing notice of ls 
len pmor to the entry of an order 
setting off his client’s judgment 
against the Judgment debtor’s judg- 
ment against such attorney's client 
was held to be entitled to have such 
lien protected —Spokane Sec Finance 
Co v. Bevan, 20 P (2d) $1, 172 Wash 
418. 


iijen under contingent fee contracts 

The lien of attorneys, under a con- 
tract giving them a percentage of 
any amount that might be recovered 
for prosecuting an unliquidated 
claim, was superior to the right of 
defendant to set off judgmenis ob- 
tained by him against plaintiff after 
the making of such contract.—Dank- 
wardt v. Kermode, 187 P. 519, 68 
Colo. 225 


Prior existence of claim as impart- 
ing priority 

The fact that plaintifi’s judgment 
against defendant was founded on 
debt which antedated defendant's 
judgment against plaintiff did not 
impart to it priority over attorney's 
lien on defendant’s judgment, mere 
existence of plaintiff’s claim giving 
him no such right, 1t not being avail- 
able under Code (1928) § 101765, 
whatever remedy he may have had 
im equity on proper showing —Ex 


parte Cooper, 1083 So 474, 212 Ala 
601 

Fact that plamntif's jndgment 
against defendant was founded on 
debt included in defendant’s judg- 
ment against plaintiff d1d not impart 
to 1t priority over attorney’s hen on 
judgment, status of plaintiff's judg- 
ment not being improved by the fact 
that a debt clasm on which it was 
founded bore some relation to a det- 
inue sult in which a ben judgment 
Was recovered against him—Ex 
parte Cooper, 103 So 474, 212 Ala 
601 


Judgment for costs 
(1) The hen of an attorney on a 

judgment for costs 1s superior to the 

right of the parties to an action to 

set off such judgment for cosis 

against another judgment. 

DC—Barrick v Geyer, 5 Mackey 32 

Kan.—Leavenson v. Lafontaine, 8 
Kan 6528 

Me —Harrington v. Bean, 47 A. 147, 
94 Me 208—Howe v. Elein, 86 A 
620, 89 Me 876 

Mass —Barrett v Barrett, 8 Pick 
342—Baker v. Cook, 11 Mass 2386 

Minn —Morton v Urquhart, 82 NW 
653, 79 Minn 3890 

N J —Hendricksen vy. Brown, 89 NJ 
Law 2389 

N ¥ —Ainslie v. Boynton, 2 Barb 
258—Purchase v. Bellows, 23 N Y. 
Super. 642—Jaeger v. Koenig, 67 
NYS 172, 38 Mise 82—Linderman 
v Foote, § N ¥ Civ Proc 154—Dun- 
kin v Vandenbergh, 1 Paige 622— 
Nicoll v. Nicoll, 3 Hdw 674. 

Ohio —Diehl v. Friester, 87 Ohio St. 
478 

Pa-—Higgins v. Dunkleberger, 23 Pa. 
Co. 291. 


(2) Accordingly it was held that 
the liens of defendant's attorney on 
judgments of the appellate division 
of New YorE and the court of ap- 
peals in favor of defendant for costs 
were superior to the right claimed 
by plaintiffs to set off a judgment 
held by their firm against defendant. 
ag re Hughes, (DCNY) 257 F. 
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(8) On the other hand the right 
to set off judgments for costs 18 su- 
perior to an attorney’s lien thereon 
where proceedings for the set-off 
were begun without notice of the at- 
torney’s claims —Hill v Brinkley, 10 
Ind 102—Morton v Urquhart, 82 N. 
W 658, 79 Minn %890—Sweeney v. 
Balley, 64 NW 188, 7 SD. 404. 


5&. Smith v. Cayuga Lake Cement 
Co, 95 NYS 286, 107 App Div. 
524 


59. Webb v Parker, 114 NYS. 489, 
180 App Div. 92 


eo. Field v Maxwell, 68 NW 62, 44 
Neb 800—6 CJ p 794 note 82 


61. Wildung v Security Mortgage 
Co of America, 173 NW 429, 143 
Minn. 351—6 CJ. p 794 note 83. 


6% Rayworth v. Henry, 158 N.W. 
57, 163 Wis 404 


Judgments im sccounting and in re- 


plevin 

Right to set off a judgment for 
Plaintiff!’ in an accounting action 
against a former judgment against 
plaintiff in her replevin action, grow- 
ing out of the same subject-matter, 
was superior to the claim of the at- 
torneys for defendant to a hen in 
the former action—Rayworth _v. 
Henry, 158 NW. 57, 168 Wis. 404. 


63. Rachels v. Russell, 242 S.W. 
809, 154 Ark. 418. 


Agreement as condition to consent to 
judgment 

‘Where consent to a judgment was 
given by the debtor on the express 
condition that a judgment for the 
debtor against the creditors be set 
off against the consent judgment, at- 
torneys for the creditor, who agreed 
to the condition, cannot dispute the 
right to set off under Crawford & 
M Dig § 6328, nor assert a lien un- 
der § 6804, or assignment in conflict 
therewith —Rachels v. Russell, 242 
S.W. 809, 164 Ark 418. 


@4 Lindholm v. [Itasca Lumber Co., 
65 N.W. 981, 64 Minn, 46. 
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legally be made, yet if in the exercise of its discre- 
tion the court can see that an injustice will be done 
by granting the set-off, 1t will be refused.65 


c. Assignment of Judgment 


A client’s assignment of a Judgment to his attorney 
will defeat a subsequently attempted set-off by the ad- 
verse party but where a set-off existed at the time of 
assignment the rule is otherwise. 


An assignment of a judgment by a client to his at- 
torncy prior to an attempt at set-off made by the 
adverse party will defeat such set-off.66 It 1s other- 
wise, however, as to a set-off which existed at the 
time of the assignment 67 


§ 233. Enforcement of Retaining Lien 


Generally a retaining len cannot be actively en- 
forced, although, under circumstances noted hereunder, 
such lien may be enforced as an incident to a proceed- 
Ing brought for another purpose. 


Since as noted in § 225 supra, the rights of an 
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attorney with respect to the subject matter of a 
general or retaining lien is merely the passive right to 
hold such subject matter until his claim is satis- 
fied, a retaining lien cannot be actively enforced.68 
More specifically a general or retaining lien can- 
not be enforced by judicial proceedings brought for 
that purpose 69 nor may an attorney who has a 
lien on the papers of his client sell said papers un- 
der process to foreclose his lien, as may a pledgee 
or a mortgagee in other cases.7° On the other hand 
where the attorney 1s brought into court, upon ap- 
plication of his client, to compel the attorney to turn 
over money or papers upon which he claims a lien,?1 
or in a suit by the attorney to recover his compen- 
sation,’? the court may ascertain the extent of the 
lien and enforce it Moreover, if such suit is not 
brought by the attorney within a time limited, or is 
not then diligently prosecuted, the court may order 
the papers to be given up 78 However, except by 
consent the question in dispute cannot be determin- 
ed by the court 1n a summary way.?4 


66. Lundberg v. Davidson, 71 NW. 
895, 72 NW. 71, 68 Minn 328— 
6 CJ p 794 note 8&5 


6a. Ripley v Bull, 19 Conn 63— 
6 CJ p 794 note &6 


@7. Marshall v Cooper, 43 Md 46— 
6 CJ. p 794 note 87 


66. In re Makames, 2365 NYS 616, 
238 App Div 634, reversing 265 N 
¥S 6811, 148 Misc 769—-6 CJ. p 
803 note 16 

Must be respected 
A retaining lien in favor of attor- 

ney, although it generally cannot be 

actively enforced, consiitutes a right 
which must be respected —In re Ma- 

kames, 265 NYS 616, 288 App Div 

634, reversing 265 N.YS. 511, 148 

Misc 769. 


69. US—wWebster v. Sweat, (CCA. 
Miss) 65 F (3d) 109—Cooper v. 
McNair, (DC Fla) 49 IF (2d) 778 

Ill —Needham v Voliva, 191 Ill App 
256 

N Y.—In re Subring, 264 N.Y¥S 
238 App Div 281. 

Zgquity bas no jurisdiction to ad- 
judicate an attorney’s possossory or 
reiaining lien—Necdham vy. Voliva, 
191 TllApp 256. 


Statate inapplicable 

The Attorney’s Iiaen Act of 1909 
was not intended to apply to the es- 
tablishment of attorney's liens upon 
papers or securities belonging to 
their clients which come into their 
possession in the ordinary course of 
business —-Needham v. Voliva, 191 
TlLApp. 256. 
Complaint insuficient in action to fix 

lien 
(1) A common-law lien of an at- 


379, 


torney employed to collect an indebt- 
edness was on the evidence of in- 
debtedness in the hands of the attor- 
ney, and not on the debt itself, and 
hence, in an action in equity by an 
attorney against his client to have 
hig lien fixed on proceeds of insur- 
ance policy, the complaint did not 
state facts which would confer a 
lien, where it did not allege that the 
policy or other evidence, if any, was 
in the possession of the attorney — 
Cosby v Hurst, 231 SW. 194, 149 
Ark i1. 


(2) Further an amendment to the 
complaint alleging that defendant 
delivered to plaintiff, and the latter 
sull had in his possession, all of the 
papers, proof, etc, mecessary in the 
settlement of the claim, was insuf- 
ficient, as not alleging possession of 
the policy, there being no len on 
proofs of death and papers of that 
character, as such papers do not evi- 
dence the debt sought to be enforced 
—EFEurst v. Cosby, 242 SW 6570, 154 
Ark. 300. 


Adjudication in absence of appropri. 
ate 

Adjudication of attorney's retain- 
ing or possessory lien for expenses 
incurred and fees due him, where 1s- 
sues involved were not raised by ap- 
propriate pleadings, was held to be 
erroneous —Burns v. Pratt, 31 P (2d) 
106, 167 Okl 546 


Determining value of services 

If the value of attorney’s services 
constituting basis of retaining lien 
cannot be agreed on by the parties, 
it must be fixed by the court —TIn re 


Babcock, 243 N YS. 489, 230 App Div. | 7& 
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70. MoCarty v Goodsman, 167 N.W 
608, 39 N.D. 389, LRA1918F 160 
——§ CJ. p 803 note 17 


Not authorized by statute 

Comp L (1913) § 6878, providing 
for the enforcement of lens was 
construed not to authorize the fore- 
closure of an attorney's lien, on pa 
pers of a client mm the attorney's 
possession, by advertisement under 
the provision of 8135, governing 
the foreclosure of chattel mortgage 
by advertisement —McCarty Vv. 
Goodsman, 167 NW. 503, 39 ND. 
389, L.R.A1918F 160 


71. State v Gilham, 161 P 1194, 
94 Wash 243—~-8 C.J. p 803 note 
18 


In Mew ‘York, attorney’s lien on 
papers is subject to summary order 
of court of which the attorney is 
or was an officer—In re Woodworth, 
(DCNY) 15 F Supp 291, affirmed 
(CCA) 85 F.(2d) 50 


Dotermining amount of lien and fix- 
ing amount of bond 

Under Remington Code (1915) §§ 
137, 138, the court, on client’s peti~ 
tion that attorney deliver papers, 
etc, on which he claimed a len, 
should have summarily determined 
the amount of the lien, or fixed the 
amount of bond to be given by the 
chent as a condition of delivery of 
the papers —State v. Gilliam, 161 P. 
1194, 94 Wash 243. 


72. Leazynsaky v Merritt, (CCN.Y ) 
oF. 688 


73. Leszxynsky v. Merritt, supra. 


Leazynsky v. Merritt, supra—t 
C.J. p 808 note 321. 
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§ 234. U-+forcerment of Charging Lien 


a In general 

b \Who may enforce and against whom 
enforced 

c Defenses 


a. In General 


In accordance with Its peculiar nature, an attorney's 
charging lien may be enforced by peculiar methods. 


Not only 1s an attorney’s charging lien peculiar, 
as has been noticed in § 211 supra, but such lien is 
to be enforced by peculiar methods 75 However, at- 
torneys may not be permitted to enforce collection 
of a charging lien by withholding the papers of a 
client in violation of a contract of retainer,'§ nor 
may an attorney enforce a lien by action or a note 
or other obligation to pay.’7 At any rate, an ap- 
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plication to establish a licen may not operate in such 
manncr as to require the payment of an additional 
amount of attorncy’s fees.78 Moreover, an attorneys’ 
lien stature does not authorize the enforcing of a 
lien for a sum in excess of the total value of the 
claim that 1s made the subject of the lien.79 


Solvency of client. The enforcement of a charg- 
ing lien 1s not affected by the solvency of a client.8® 


Collection of gudgment Since, as previously noted 
in § 211, ordinarily, the attorney 1s regarded as an 
equitable assignee of the judgment to the extent of 
his lien, 1t 18 proper practice, to enforce such licn, 
for the attorney to proceed to the collection of the 
judgment to the extent of his lien in the name of 
the client 82 and for this purpose it has been held 
that the attorney has the same power over the 


758. Application of EH. C. Roberts 
Blectric Supply Co, 226 NYS 211, 
181 Mise 119 


Statute for benefit of attorney and 
olient 

The provision of the Judiciary 
Law § 476, relative to enforcing an 
attorney’s lien, inures to the benefit 
of both attorney and client.—<Appli- 
cation of H. C. Roberts Electric Sup- 
ply Co., 226 NYS 211, 181 Bose 119 


Method determined by particular 
facts 

In determining the method of en- 
forcing an attorney’s lien, the na- 
ture of the right and the particular 
facts of each case must determine 
—State ex rel Anderson v. Roehzig, 
$ SW (2d) 998, 320 Mo 870, follow- 
ed in 8 8S W (2d) 1001—Woodruff v. 
Rusk, (Mo App) 76 S W.(2d) 709. 


iien for services in particular action 
OF special proceedings 

(1) A proceeding to enforce an at- 
torney’s lien is confined to the lien 
for services in a particular action 
Or @ special proceeding in which the 
lien 18 claamed —In re Dutcher Bros, 
268 N.Y.S 149, 241 App Div. 798 


(2) Accordingly, attorneys for the 
wife in a separation action against 
the husband were not entitled to file 
@ petition in an action to enforce a 
lien for services rendered 1n an ex- 
trajudicial proceeding or informal 
arbiftation Involving property rights 
or for services rendered in matters 
wholly unconnected with the separa- 
tion action—In re Dutcher Bros, 
supra 


(8) Further, where attorneys for a 
wife im @ separation action made no 
claim tor services and the judgment 
im such action had no pecuniary val- 
ue, the separation action was held 
to afford no basis for a proceeding 
by the attorneys to enforce a len 
for services rendered in a collateral 
matter.—In re Dutcher Bros, supra. 


Conflict 
“In cases where attorneys are en- 
titled to a lien on the recovery 
. - there 1s a conflict of author- 
ity as to how such lien may be en- 
forced"—Johnston v. Stephens, 266 
SW 881, 882, 206 Ky. 83 
76. In re Rosentover, 
752 
iqusnrance policies 
Attorneys, procuring settlement 
with insurer of claim for disability 
benefits and receiving fifty per cent 
of the money due and twenty-fve 
per cent of all payments subsequent- 
ly received under retainer, were re- 
quired to turn over policies to client 
without receiving charging lien on 
future payments after insurer re- 
fused to continue payments, where 
the retainer provided that attorneys’ 
service should be complete when the 
client received disability payments 
and no further p’oceeding had been 
commenced against insurer—In re 
Rosentover, 286 NYS 752 
77 Reynolds v. Warner, 258 NW. 
462, 128 Neb 804, 97 ALR 1128. 


Beason for rule 

An attorney cannot enforce a lien 
by an action on a note or other ob- 
ligation to pay because the len at- 
taches only to the evidence of debt 
and not to money in the hands of 
the debtor —Reynolds vy Warner, 258 
NW. 462, 128 Neb. 304, 97 ALR 
1128 


7e&. Allen v General Ins Co of 
America, (DCIdaho) 42 F (2d) 
801. 
Zien on judgment 
Attorneys’ application for a lien 
on a judgment does not bind defend- 
ant to payment of the additional 
amount of an attorney’s fce—Allen 
v General Ins Co of America, (DC 
Idaho) 42 F (2d) 901 


79. Levy v. Public Service Ry. Co, 
103 A 171, 91 NJ Law 183, affirm- 
ung 98 A. 847 


1200 


286 NYS 


Beason for rule 

“A hen being 1n its essence a right 
to retain somcthing, the notion that 
it can be more extensive than the 
thing that 18 to be retained belonrs 
to a topsv turvy world wliele 
streams Tise higher than their souzc- 
es, and a part is greater than the 
whole "—Levy v. Public Service Rv 
Co, 108 A 171, 172, 91 NJ Law 183, 
affirroing 98 A 847. 


80. Kubu v Kabes, 172 NW 496, 
142 Minn 483 


Zien created by statute 

The enforcement of an attorney's 
lien created by statute does not de- 
pend on the solvency or insolvency 
of the clisnt-—-Kubu v. EKabes, 172 
NW 496, 142 Minn 433. 


Bepresentative’s solvency immaterial 

Attorneys prosecuting ai claim 
against the United States for a per- 
centage of the award may invoke the 
jurisdiction of equity to establish 
their lien on the fund to pay the 
claim, where claimant’s representa- 
tives are insolvent—McGowan v. 
Parish, 85 SCt. 648, 287 US 285, 59 
L.Hd. 965, reversing Panmsh v. Mc- 
Gowan, 89 AppDC 184. 


S1. Albert Palmer Co. v. Van Or- 
den, 64 How.Pr(N Y.) 79—6 CJ 
p 796 note 15 

What law governs 
The charging lien of an attorney 

is to be enforced according to the 

law of the state where the len at- 
tached, and not according to the law 
of the state where the judgment 1s 
sought to be collected —In re Austin, 

2 Hawau Fed 210—Citizens Nat 

Bank v. Culver, 54 NH 3827, 20 Am 

R 1384—Plummer v. Great Northern 

R Co, 110 P. 989, 60 Wash 214, 31 

LRA.CNS) 1215—6 CJ. p 801 note 

74. 

urecution 
(1) The attorney may, according- 

ly, enforce his lien against the judz- 

ment defendant by issuing execution 


7 OJIS. 


judgment and execution that the client himself has 82 


Appeal. In some jurisdictions an attorney has the 
right to appeal from a judgment agaist his client 
in order to obtain a more favorable judgment and a 
chance to enforce kis lien 8% On the other hand, 
it has been held that an attorney may not prosecute 
an appeal for the purpose of reversing a verdict or 
judgment and so obtamung a licn,84 at least against 
the consent of his client 85 Hus proper remedy 1s 
with the court below 86 If, however, the client is 
insolvent, or acts fraudulently or in bad faith, or, 
without sufficient reason, refuses to apply for com- 
pensation for his attorney, the latter may apply to 
the court to be allowed to proceed in his own right 
and in his own name or in the name of his client, 
for compensation out of a fund in court; and, in 
such a case, the aitorney may appeal 1f unsuccess- 
ful 87 


b. Who May Enforce and against Whom En- 
forced 
In the absence of a statute providing otherwise, an 


on the judgment —Applicition of H 
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attorney's charging Ilen can be enforced only by the at- 
torney or his assignee. The charging ilen may be en- 
forced against the judgment debtor, his assignee, or both, 
against an associate attorney, or against his client’s ad- 
versary litigant, as the case may be. 


In the absence of statute otherwise providing, an 
attorncy’s charging lien can be enforced only by 
the atiorney,®8 or his assignee.89 The client can- 
not institute the proceeding on behalf of his attor- 
ney ,29 but, under an appropriate statute, an at- 
torney’s charging lien may be determined and enforc- 
ed by the court on the petition of either the attorney 
or the client.91 


Agaimsi whom enforced. An aitorney may enforce 
his charging lien against the judgment debtor,®* or 
his assignee,9° or both 9* He may, likewise, in a 
proper case, enforce the lien against an associate 
attorney,®5 or against defendant in the litigation in 
which professional services were rendered as the 
basis of the lien 96 It has been held that the attor- 
ney cannot compel the adverse party to pay him until 
he has exhausted his remedy against his client, or has 


(2) Thus, he may maintain an ac-|8& Davis v Swedish-American Nat 
tion in his client’s name on ea bal Bank, 80 NW 953, 81 NW 210, 78 


C Roborts Electme Supply Co, 226 
NYS $11, 181 Misc. 119—6 CJ p 
79G note 17 

(3) Thus, a substituted attorney 
may, under applicable statutory pro- 
visions, enforce his lien for services 
by execution, on 1cfusal of the pati- 
wener for substitution of attorneys 
to discharge the lien-——Application of 
II C Roberts Electric Supply Co, 
supia 

(3) Bxecution, however, may not 
be had, it would secm, without first 
obtaining leave of court —-McDonald 
v Napier, 14 Ga. 89—6 CJ. p 796 
note 18 


(4) Morcover, such leave will not 
be granted unless it arnears to be 
necessary to ihe protection of the 
nttorney’s claims —Publishers’ Print- 
ig Co v. Gillin Printimg Co, 88 N 
YS 784,16 Mise 558 
6CJ p 796 note 19 


Supplementary proceedings 

(1) The atlorney may be permit- 
ted to maintain supplementary pro- 
cecdings on the judgment for the 
purpose of enforcing his lien —Mer- 
chant v Sessions, 6 NY Civ Proc 24 


(2) He may, howevex, be required 
first to obtain leave of court —Moore 
v Taylor, 2 HowPrNS(NY) 813, 
afirmed 40 Hun 66 
6CJ p 796 note 31 
Provisional remedies and securities 

(1) The attorney may, lhkewisr, 
enforce all provisional remedies and 
securities given after the commence- 
ment of the action for the cnfo2ce- 
ment of judgmont —Newbert v Cun- 
ningham, 60 Me 231, 79 AmD 612— 
6 C.J. p 796 note 22 


tT O.S.8.—76 


bond, appeal bond, replevin bond, or 
other securities given in the cause — 
Heavrerrich v Kelley, 69 NW 226, 
111 Mich 163—6 CJ p 796 note 23 


(3) Moreover, where the client 
has become bankiupt, an attorney’s 
charging hen may be enforced by a 
petition in bankruptcy proceedings 
—In re Wilson, (DCN Y) 12 F 235 


Court order reguimug payment to 
clerk 


Where plaintiff in a divorce action 
did not intend to compensate her at- 
torney, although in law obligated io 
do so, and the attorney under atat- 
ute had a lien on the judgment and 
proceeds thereof, his procurement of 
a@ court ordcr without Knowledge or 
conacnt of nplaminif requiring defend- 
ant to piv alinony into the clerk’s 
office, and permiiting plaintiff or the 
attorney of 1eco1d to withdraw it, 
was justified in aid of his then— 
Hampton v Hampton, 39 P (2d) 703, 
85 Utah 338 
Order staying collection of judg- 

ment 

Attorneys c'aliming a lien against 
a judgment enuld not have an order 
stnying the proceedings looking to 
the collection of ithe client’s judg- 
ment reveisid, wheie the len was 
unadjudicated —Keyes vi Ahrensiedt, 
1 P (2d) 843, 164 Wash 106 


s& Newlcrt v Cunningham, 60 Mr 
231, 79 AmD 618—6 CJ p 796 
note 16 


8g. Counsman vy. Modern Woodmen 
of America, 96 NW 678, 98 NW 
414, 69 Neb 710—6 CJ. p 796 note 


25. 
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Minn 408, 79 AmSR 400—6 CJ 


p 796 note 26 


8& N.xon v Ossenbeck, 112 SW 
645, 129 Ky 688 


8& Fia—Atlantic, etc, Canal, etc. 
Co v. Kinsman, 10 So 655, 29 Fla 
832 

N 'Y—Brown v. Comstock, 10 Barb 
67 


87 Davis v Swedish-.\merican Nat 
Bank, 80 NW 958, 81 NW 210, 78 
Minn 408, 79 AmSR 400 

$8 Wehle v Conner, 83 NY 
6 CJ p 801 note 75 


sos. NY¥—Fenlon vy. Psillard, 33 N. 
YS 1101, 46 Mise 151 

Tenn —Vinson v Cantrell, (ChA) 56 
SW 1034 

W Va—Fisher v Mylius, 67 SH 276, 
632 WVa 19 

6 CJ p 801 note 76 


80 Avery v Avery, 24 NYS 787, 
5 Misc 75—6 CJ p 8083 note 77. 


81. Matter of Edward Ney Co, 99 
NYS 982, 114 AppDiv 467—6 C 
J p 802 note 78 


92. Davidson vy. La Piata County, 
59 P 46, 26 Colo 549 

9s. Ark—Sexton v Pike, 13 Ark 
193 

Colo—-Davidson v La Plata County, 
59 P 46, 26 Colo 649. 


94 Davidson v. La Plata County, 
supra 


95. South v Goode, 29 Ga 185, 


231— 


96 Orhe: v Metropolhtan St. R 
Co, 97 NY.S. 447, 110 App Div 
709. 
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shown that he is insolvent and that it would be use- 
less to pursue his claim against him ,97 but it has been 
held, also, that the attorney may proceed immedi- 
ately against both without first exkausting his remedy 
against the client.98 


c. Defenses 


An action to enforce an attorneys’ charging Ilen Is 
open to any defense which tends to defeat such lien. 
An action to enforce an attorney’s charging lien 
is open to any defense tending to show that no lien 
ever existed, or that if 1t once existed it was discharg- 
ed with the consent of plaintiff, or was waived or 
forfeited by his misconduct or neglect 99 Thus, 1t 
may be shown in defense that the attorney had no 
authority to institute the suit claimed to give rise 
to the lien, or that he acted under a void contract 
of employment ;? but, in a proceeding to enforce an 
attorney's lien on a judgment, neither the judgment 
debtor nor an assignee of the judgment can 1m- 
peach it for lack of authority on the part of the 
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attorney to prosecute the action in which the judg- 
ment was rendered.’ 


In proceeding against sheriff. Where an attorney 
is permitted to enforce his lien by proceeding sum- 
marily agaist a sheriff who has collected money on 
execution, a settlement between the parties is a 
good defense to the sheriff,* unless the attorney sets 
up notice.5 


§ 235. —— Summary Proceedings 


The right of an attorney to enforce his lien by sum- 
mary proceedings is acknowledged by some authorities, 
but denled by others. 

Until a judgment is fully executed, it is ordinarily 
held that the court retains jurisdiction of the sub- 
ject matter and the parties for the purpose of hear- 
ing any motion affecting such judgment, and that 1f 
the attorney desires to have his lien established and 
declared against such judgment he may apply to the 
court for that purpose.6 There are, however, cases 
which hold that summary remedies are not available 


97. Webb v. Parker, 114 N.Y 8S. 489, 
180 App.Div. 92--6 CJ. p &02 note 
94. 


98. O:she1 
Co, 9I NYS 447, 
709. 


90. Ga—Hall v Lockerman, 56 SE 
769, 127 Ga 5637 

N Y—Ruscher-Hansen v. Brooklyn 
Heights R. Co, 66 NE 395, 173 N 
Y 4923 

See Heron v. Roberts, 192 Ill App 
516 


HBquicahte defenses 

Where an attorney's proceeding to 
enforce @ lien 18 regarded as a spe- 
cial proceeding, 1t has been held that 
the party proceeded against may in- 
terpose any defense available in an 
equilabl2 action—In re Schneller, 
210 NYS 440, 136 Mfisc. 84, affirmed 
Schneller v Rogers, 248 NYS. 876, 
230 App Div. 710 


Set.of 

Where a decree for plaintiff was 
reduced on defendant’s appeal, and 
defendant was decreed costs, where- 
upon defendant’s counsel asserted a 
lien on the decree for costs, took an 
assignment from defendant, and had 
execution issued, plaintiif could not 
set off the execution for the amount 
of the deciee in his favor against 
that pait of the attorney’s execution 
dune the attorney for his taxable 
fses and disbursements, but could 
get off hig execution against any re- 
maining part of the attorney’s exe- 
cution—Fraam v Kelley, 256 NW 
552, 268 Mich 578. 
Protection against set-off see supra 
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lL. Herman y. New York City R Co, 


v Metropolitan St R 
110 App Div 


106 NYS 806, 122 AppDiv 469— Where money of client in attorney's 
hands 


Kelly v. New York City R Co., 106 
N Y.S. 894, 122 App Div. 467. 


@. Ingersoll v. Coal Creek Coal Co, 
98 SW. 178, 117 Tenn. 268, 119 
AmSR 1003, 9 LRA(NS) 282, 
10 Ann Cas 829 


S& Gulano v Whitenack, 30 NYS 
415, 9 Mise 563, 24 N.Y.Civ Proc 
55, 1 N Y Ann Cas. 76. 


4 Haynes v Perry, 76 Ga 33. 


&. Gray v Maxwell, 50 Ga 108 


6 Han—Epp v. Hinton, 170 P. 987, 
102 Kan 4035 

Ky.—Jobnston v Stephens, 266 SW 
$81, 206 Ky 88. 

6CJ p 794 note 88. 


Application to court in case wherein 
rendered 


judgment 

(1) The attorney's len on a judg- 
ment may be established and enforc- 
ed on an application to the court in 
the case wherein the judgment was 
zendered —Epp v. Hinton, 170 P 987, 
102 Kan. 485—Artale v. Columbia 
Ins. Co., 162 A 685, 109 NJ Law 468, 
reversing 157 A. 157, 108 N J.Llaw 
240—6 CJ. p 794 note 89 


(3) Accordingly, the statutory len 
of an attorney attaching to a cause 
of action, may be enforceable by pe- 
tition to the same court in which the 
action was brought—Artale v. Co- 
lumbia Ins Co, supra 


Motion proper remedy 

Ordinarily, a motion in the cause 
ig the proper remedy —Weicher v 
Cargill, 90 NW 402, 86 Minn 271— 
Goodrich v McDonald, 19 NBD 649, 
112 N.Y 157—Guild v. Borner, 7 
Baxt.(Tenn) 266—€6 CJ. p 794 note 


90. 
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(1) In New York, an attorney with 
money 11 his hands belonging to his 
chent has an absolute right to a 
summary determination by the court 
of the existence and amount of his 
lieon—In re King, 60 NE 1054, 168 
NY. 583—6 CJ p 795 note 94 


(2) The summary proceeding thus 
authorized 18 applicable only to dis- 
putes between attorney and client 
If the attorney seeks to enforce his 
lien against a third party, except 
when the amount due is beyond dis- 
pute, he must proceed to foreclose 
his len otherwise—Matter of Sa- 
lant, 148 NYS 870, 158 App Div 
697, affirmed 104 NBD 1140, 210 N Y. 
632—6 C.J p 795 note 96. 


HMotice and opportunity to be heard 

(1) Enforcement of an attorney's 
lien by motion in the original action, 
requires notice and an opportunity 
to be heard—Johnston v. Stephens, 
266 SW. 881, 206 Ky. 88 


(2) Accordingly, where an attor~ 
ney enforces his lien by motion in 
the original action after proper no- 
tice, a judgment without pleadings, 
summons, or entrance of appearance 
1g ln rem only and will not authorize 
an execution.—Johnston y. Stephens, 
supra 
Hoting of record 

In cases where attorneys are en- 
titled to a lien on the recovery, that 
fact may on motion be noted of rec- 
ord.—Johnston v. Stephens, 266 S W. 
881, 206 Ky. 83. 

Application, for substitution of attor. 
neOye 

Where a party to an action makes 
ap application to have his attorneys 


7 C©.J.58. 


to an attorney for the enforcement of his lien.? At 
any rate, summary remedies provided by statute for 
the enforcement of attorneys’ liens are available in 
only such cases as properly fall within the terms of 


the particular statute 8 


Against associate counsel. Where a lien exists in 
favor of associate counsel it 1s held that such lien 
may be enforced by motion against money collected 


by a coattorney.9 


Against sheriff. An attorney may proceed sum- 
marily against a sheriff who has collected money 


on the execution.10 


Agatinsi specific fund. If there is a specific fund, 
an attorney may, by motion and order, get that 
set apart to satisfy his lien,11 and in a proper case 
may be entitled to an injunction pendente lite with 


of record substituted by other attor- 
neys, the lien of the substituted at- 
torneys may be established and en- 
forced in the proceedings on such 
application—Application of H C 
Roberts Electric Supply Co, 226 N. 
YS 211, 131 Mise 119 
Application for order restraiming 
payment to ollent 
Plaintiff's attorney may be pro- 
tected on application to the court 
for an order resitraming the judg- 
ment debtor from paying the money 
to plaintiff until the attorrey’s len 
is satisfied—Stewart v Flowers, 44 
Miss 613, 7 AmR. 707—6 CJ p 794 
note 93 
7 Ala—Adams v. Alabama Lime & 
Stone Corporation, 187 So 5644, 221 
Ala. 10 
NJ—Artale v. Columbia Ins Co, 
1623 A 686, 109 NJ Law 463, ro- 
vorsing 157 A 157, 108 NJ Law 
240 
Statutory lien 
The proceonding for the enforce- 
ment of a statutory lien of an attor- 
ney is not summary—Artale v Co- 
lumbie Ins Co, 162 A 686, 109 NJ 
Law 463, reversing 157 A. 157, 108 
NJ Law 240. 


& Westorlund v. Peterson, 197 N 
W. 110, 167 Minn. 379. 


Avallabllity of remedy under partic- 
Wlar subdivisions 

Under GenS&t.(1913) § 4955, as 
amended by 1L.(1917) o 98 § 1 (Gen 
St Suppl [1917] § 4955), where an at- 
torney claims a lion under subd i 
or 2, on money or property of his 
client 2n his possession and control, 
and corresponding to the retaining 
lien at common law, he cannot re- 
sort to the summary proceedings 
furnished by subd 6, for the enforce- 
ment of charging liens arising under 
subds. 8, 4, 56.—Westerlund v Peter- 
son, 197 N.W. 110, 167 Minn 379 


Where there had been a settlement 
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respect to such fund.12 


Taking judgment by default. 
is in default for want of an answer, plaintiff’s at- 
torney has the right to enter judgment for the amount 


Where defendant 


claimed and to enforce it to the extent of his lien 13 


Intervention in proceedings to revive judgmeni. 
An attorney at law, having a lien on a judgment, 
may intervene in proceedings to revive such judg- 


ment, and is entitled to a reviver thereof in his 


own name to the extent of his lien 14 


§ 236. —— Independent Action 


An attorney may be permitted to enforce hie Men 


between an attorney and a client, the 
former retaining from the moneys of 
the client with the latter’s consent 
the amount of his fee, the attorney 
cannot thereafter force the client 
into court by the summary proceed- 
ings, under Gen St (1918) § 4955, as 
amended by L: (1917) c 98 § 1 (Gen 
St Supp [1917] § 4955), for the an- 
forcement of attorney’s liens to have 
the settlement confirmed or the 
amount of his fee determined anew 
by the court —Westerlund v Peter- 
son, 197 NW 110, 157 Minn 3879 
Statute applicable only to disputes 
between attorney and olient 

Summary proceeding to determine 
the amount of an attorney’s lien, un- 
der Judiciary L 3 475, cannot be 
maintained against a party other 
than the client, except when the 
amount due is beyond dispute, such 
statute being applicnble only to dis- 
putes between attorney and clicnt — 
Maier v Maze Realty Co, 178 NYS 
502, 189 AppDiv 339. 


ma heu of sult in equity 

Action of the trial court in fixing 
an attorney’s fee and enforcing a 
luen 1n @ summary proceeding, 1n heu 
of a suit in equity, was held to be 
authorized in a particular case— 
State ex rel Anderaon v Roehrig, & 
SW (2d) 898, 320 Mo 870, followed 
in 8 § W.(2d) 1001 


9. Smith v. Goode, 29 Ga. 185—6 C 
J p 787 note 23. 

10. Sweeley v Sieman, 98 NW. 671, 
123 Iowa 183-—-6 CJ. p 795 note 4 

ll. Davis v Swedish American Nat 
Bank, 80 NW 9658, 81 NW 3210, 
78 Minn, 408, 79 AmSR. 400—6 
C.J. p 796 note &. 

12. In re Podell, 24456 NYS 
Misc. 428 

Fund represented by deposit 
An injunction pendente hte was 

decreed on a motion by an attorney 

to restrain the transfer or disposi- 
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27, 138 


by an Independent action. 

It has been held that an attorney’s lien on a judg- 
ment or the proceeds thereof may be enforced by 
him by an original suit in equity in his own name 15 


tion of a specific fund represented 
by @ deposit, in order to await the 
disposition of the attorney’s clair 
for services—In re Podell, 245 N.Y. 
S 27, 188 Misc 4388 


13. Gallison, etc, Co. v. Rawak, 8 
NYS 802 
Opening default 
(1) Where an attorney has thus 
taken judgment, the default will not 
be opened unless the attorney's fecs 
are pald—Gallison, etc, Co v Ra- 
wak, 8 NYS 803—Custer v Green- 
point Ferry Co, 6 NYCiv Proc 146, 
affirmed 98 NY 660 


(2) Also, the default will not be 
opened unless it appears that there 
was no fraud or coliusiean betwee. 
the parties and that the attorney’s 
lien 18 not necesears fur hu protec- 
tion —Publishers’ Printing Co wv 
Gillin Printing Co, 38 NYS 784, 
16 Mise 6658 


14 Greek v McDaniel, 94 NW 5618, 
68 Neb 669 


1& Walcutt v Huling, 5 Ohio App. 
326, affirmed 113 NB 1087, 98 Ohio 
St 518—6 CJ. p 797 note 30 


Mecessity for fixing amount of fee 

The amount of an attorney’s fee 
must be fixed, either by agreement 
between the parties or by action at 
law, before the lien thercfor can be 
enforced by equitable proceedings 
under NY Judiciary L: § 475 —Mach- 
cinski v. Lehigh Valley R Co., (CC 
ANY) 272 F 920 
On payment to garnishing oreditors 

of client 

Attorneys who, under CompL 
(1917) § 346, had @ hen on a judg- 
ment recovered for their client, may, 
the judgment debtor having paid the 
amount thereof to garnishing credi- 
tors of their client, enforce their 
lien by an independent action, and 
are not restricted to intervention in 
the original action—Lundy v Cap- 
puccio, 181 P. 165, 54 Utah 420. 


§ 237 


Moreover, where statutes provide a remedy for the 
enforcement of attorneys’ charging liens, it has been 
held that they may be enforced either by the stat- 
utory proceedings or by a suit in equity.16 On the 
other hand, where an attorney has an ample remedy 
in the original suit, he may not be permitted to as- 
sert his lien in an independent suit17 At any rate, 
an attorney who claims an interest 1n a certain fund 
for his services in procuring the same is not entitled 
to enjoin an act which does not affect his nghts 18 
Where the amount of a decree 1s paid into the regis- 
try of the court, it has been held that the more order- 
ly procedure by an attorney to enforce a lien there- 
on is by a petition to the chancellor instead of by an 
original bill.18 A remedy provided by statute by 
means of a petition is not, on the other hand, ex- 
clusive, but currulative, for a court of equity alvays 
has power to ascertain and enforce liens.2° 


§ 237. Action on Judgment 


Attorneys have been permitted to enforce thelr liens 
by bringing an action on the judgments recovered by 
their efforts. 


An attorney may mairtain an action on the judg- 
ment in the name of his client for the purpose of en- 
forcing his licn,*1 but not, 1t has been held, without 
the client’s consent =" It has been held, also, that a 
judgment for costs only belongs entirely to the at- 
torney as equitable assignee.?% 


19. 
158 Ala 


16. Middleton v. Westmoreland, 138 
SE 858, 164 Ga 3324. 


Huens on real ess<te 

(1) Attornevs' liens on real estate 
mey be foreclosed e.ther by statu- 
tory proce-dings for foieclosing 
mortgages or by sult in equity— 
Middleton +. Westmoreland, 138 SE 
852, 164 Ga St 


(2) It has aleo been hid, however, 
that piroceeaings tu forec oge an at- 


340 


al. 


318 


316. 
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Fuller + Clemmons, 48 So 101, 


20. Fuscher-Hansen v 
Heights R Co, 66 NE 3895, 1738 N 
Y 492—6 CJ. p 797 note 82 


Me—Gammon “v. 
Mie 152—Stone v. Hyde, 


“fass —Woods v. Verry, 4 Gray 357 
N Y.—Kipp v. Rapp, 7 N Y Civ Proc 


7 C.J.8 


§ 238. ——— Proceedings for Enforcement 


a. In general 

b. Nature, form, and scope 

c. Time to sue 

d Jurisdiction and venue 

e. Parties 

f. Process and notice 

Pleading 

Evidence 

1. Trial 

j. Allowance of lien, judgment or decree, 
and review 


m* 09 


a. In Ganeral 


Where the procedure fs not specified by statute, pro- 
ceedings for the enforcement of attorneys’ liens should 
follow the practice of the court wherein such proceedings 
are brought. 


Where an attorneys’ lien statute does not specify 
the procedure for the enforcement of such lien, 
the practice of the court wherein the proceeding is 
had should be followed.?4 


Determination of amount due. While it is not nec- 
essary to the existence of the lien that the amount 
due the attorney should be liquidated, yet the exact 
amount of the claim should be determined before the 
lien can be enforced.?5 


termined —Pugh v. Boyd, 38 Muss. 
826—6 CJ p 795 note 5. 


On application for subsintution of at- 
torneys 

The value of services of an attor- 
ney, for whom another was sub- 
stituted, as determined by an arpli- 
cation for substitution when the at- 
torney’s len was established, will be 
conclusive on the parties in any sub- 
sequent action—Application of H C 


Brooklyn 


Chandler, 380 
22 Me 


torney’s lien on real property are to 
be brought 2s rioceedings to fore- 
close a mortsase on land—dAfoss v 
Strickland, 73 SE 622, 138 Ga 6539 


17%. Pricheid vy. Fulmez, 159 P. 89, 
22NM 134.2 ALR 474 


18. Early Cuunty v Chipstead, 119 
SH 598, 156 Ga 4465. 


Oounty funds 

Where an attorney has acted for 
a county tax collector in recovering 
certain county funds from the sher- 
iff, and the board of commissioners 
of roads and revenues issues an ex- 
ecution against the collector, the at- 
torney cannot enjoin the enforcement 
of the execution on the ground that 
he 1s interected in the funds to the 
extent of his fees since payment to 
the county cannot affect his rghis 
against the county —Early County v. 
Chipstead, 119 S.E. 698, 156 Ga. 445. 


22. Horton v. Champlin, 12 RI 550, 
84 AmR 7322—8 CJ. p 797 note 
34 

£3. Brown v Comstock, 10 Barb (N 
Y) 67—Wilkins vy. Batterman, 4 
Barb (N Y.) 47. 


24. In re Eno’s Estate, 1830 NYS 
889, 111 Mise 69 

Proceedings to protect or enforce 
lien after settlement between par- 
ties see supra § 231. 


25. Jones v Duff Grain Co., 95 N 
WwW. 1, 69 Neb 91—Smith v Acker 
Process Co, 983 NYS 361, 102 App 
Div. 170—6 C.J. p 795 note 96. 


Qn summary proceedings against 
sheriff 


Where an attorney 18 permitted to 
enforce his lien by proceeding sum- 
marily against a sheriff who has col- 
lected money on execution, the at- 
torney’s fees should be previously de- 
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Roberts HBlectric Supply Co. 226 N. 
YS 211, 181 Mise. 119. 


How determined 

(1) Ordinarily, the amount of the 
attorney’s fee and the question as to 
how much has been paid by the cli- 
ent thereon cannot be determined 
summarily on motion and affidavits, 
but should be ascertained on a ref- 
erence —Corbit v. Watson, 85 NYS 
125, 88 App Div. 467—6 CJ. p 795 
note 97. 


(2) However, while the court may 
refer the matter to a referee to take 
evidence, or even an account, and to 
report the same with his opinion to 
assist the court in deciding the cues- 
tions arising, it cannot delegate the 
entire matter to the referee for finsl 
determination —Sullivan v McCann, 
108 NYS. 909, 124 AppDiv 12t— 
Matter of Edward Ney Co, 99 NYS 
982, 114 App Div. 467. 


7 C.d.8. 
b. Nature, Form, and Scope 


Proceedings to enforce attorneys’ charging liens have 
peen held to be proceedings in rem and special proceed- 
Ings and have also been held to open for adjudication the 
whole extent and character of the lien in question. 

Proceedings to enforce attorneys’ charging liens 
have been held to be proceedings in rem.26 More- 
over, proceedings for the enforcement of such liens 
have been held to be special proceedings.2? Other 
cases have held that proceedings provided for by 
statute for the cnforcement of atiorncys’ liens are 
statutory as distinguished from equitable proceed- 
ings.28 On the other hand proccedings brought 
by attorneys as preliminary to the enforcement of 
their lien have been held to be equitable 29 At any 
rate, the whole extent and character of an attor- 
mey'’s lien may be open for adjudication in pro- 
cecdings to enforce such liens;?° but a client who 
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§ 233 


would otherwise be entitled to a trial by jury 
cannot be deprived of such right by hus attorney's 
proceedings to impress a lien on certain property 34 
Further, on proceedings to set aside satisfaction 
of a judgment to the extent of an attorney’s lien, 
the court cannot determine the amount for which 
such judgment shall be restored.82 


c. Time to Ste 


Proceedings to enforce attorneys’ charging Ilens must 
not be premature but may be brought at any time within 
the statutory period of limitations. 


A proceeding to enforce an attorney’s charging 
lien must not be brought prematurely 83 Such len 
may, however, be enforced at any time within the 
period prescribed by applicable statutes of lmita- 
tions 94 


(3) Moreover where oa reference 1¢ 
authorized to determine the amount 
due under an agieiment, the refeiec 
eannot ignere the ag.icvement and as- 
eurtain the amovrt due on a quan- 
tum meruit—In re Public Works 
Dept, 60 NE 781, 167 NY 601 
modifying 69 NYS 413, 58 App Div 
459 

(4) Where the facts are dispuicd, 
however, the couit may find the val- 
ue of the etiorncv’s services frum 
the facts hefore 1t—In re Kautman, 
13NYS S25 


(5) In Tennessee, it has been held 
that where the cl.ent 15 sui Juris the 
amount of the lien should be deler- 
mined by coltract os proper Icgal 
proceedings —Illniois Cent R Co v 
Wells, 59 SW 1041, 104 Tenn 706 
—Perkins v Puikins, 9 Heisk (Tenn ) 
95 


(6) Whrre the clent is under a 
dinability, lunwever, a Treilerence 
should be allowed and the matter dc- 
termined —Purkins v Perkins, supra 
—6 CJ p 755 nute 3 


26. In re Levine's Estate, 278 NY 
S 86, 1564 Mise 700, afflzmed 286 
NYS 513, 347 AppDiy 19 


27. In 1e Schneller, 240 NYS 4440, 
136 Mise 84, affizrined Schnelle: v 
Rogers, 243 NYWNS 6765, 330 App 
Div 710 

3 Berkemicr vy Dmmuralt Motor 
Sales, 263 JI) App 211 


26. Flyers \ We-tern & Southern 
Tete Tr Co, 169 NB 577, 383 Ohio 


App 351 


Fixing amount due from client on 
fund in possession of third per- 
s0n 


Suit by attorneys to fix the amount 
due from a client at a lien on a fund 
possessed by a thid party was held 
to be an equitable action —Hyers v 
Western & Southern Life Ins Co., 
169 N.B 5677, 33 Ohio App. 331. 


20. Bloom v lIving Trust Co., 272 
NYS 637, 152 Misc 560 


Under particular order 

An ode: reversing special term’s 
1der giving a discharged attorney 
1 hen on any settlement or judg- 
ment to the extent of twenty-five per 
cunt thereof, with directions to de- 
lormine the value of such attorncy’s 
seivices and to fix the amount of 
his len, was held not to limit the 
special term solely to a considera- 
tion of the reasonable value of the 
iitorney’s services, but the order ol 
subatitution remained, leavine the 
extent and the character of the at- 
forney’s lien open for adjudic.tion 
—Bloom v I1\ing Trust Co, 272 N 
YS 637, 152 Atisc 60. 


Determimation of amount due attor- 


ney 

(1) Ascertainmment as to tbe 
umount due complainanis was with- 
in a prayer for general relief in a 
sut by attorneys prosecuting a lien 
claim against the United States un- 
der contracts for a percentage of the 
award to eslablish their lien —Mc- 
(iowan v Parish 36 SCt 643, 237 
US 285, 569 Ld 955, reversing 
Parish v McGowan, 38 AppDC 184 


(3) An attorney was held to be en- 
titled to have the amount of his lien 
determined in @ special proceeding, 
Where a substitution of attorneys 
had been attempted in the main ac- 
tion—McNally v Youngs, 2623 N Y 8. 
828, 287 AppDiv 787, appeal dis- 
missed, 188 NB 49, 262 NY 6526 


Limitation to ground of recovery 


Where an attorney, having a lien 
on a judgment recovered fox his cli- 
ent, sought to enforce such len by 
an action against the judgment debt- 
or, and merely alleged his len as the 
basis for recovery, he was bound 
thereby and limited, in mght of re- 
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covely, to the ground pleaded— 
Fornoff v Smith, 281 IllApp 233 


31. In re Sebring, 264 NYS. 3879, 
238 App Div. 281. 


Bight to retam check 

An attorney’s mght to recover pos- 
ses3ion of a check which his client 
obtained from him could not be de- 
termined 1n a proceeding by the at- 
torney to impress a lien on the check 
since the chent tvas entitled to have 
his right to retain such check deter- 
mined by a jury —aJn re Sebring, 264 
NYS 379, 338 App Div 281 


322. Weitzel v. Schmitt, 173 NYS 
429 


Amount of len dotermmod by subse. 
quent proceeding 

On a petition to set aside a satis- 
faction of judgment to the extent of 
an unsatisned attorney's lien, the 
court in setting aside satisfaction 
has no authozlly to determine the 
ainount for which Judgment will be 
restored, but will merely set aside 
sutisfaiction to the extent of the at- 
torney’s lien, loaving the amount 
thereof to be determined thereafter 
1n an appropriate piocreding —Weilt- 
zel v Schmitt, 178 NYS 429 


33. Bremer v Lake Ene & W. R 
Co, 148 NE 241, 817 Ill 6580, atf- 
fxming Clark v Lake Erie & W 
R Co, 2384 IllApp 98. 


Priot to performance of service 

A. petition for an order to estab- 
lish an attorncy’s charging lien was 
held to be premature when such pe- 
tilion was filed before the atlorney 
hed performed any service contrib- 
uting to the successful prosecution 
of the clent’s claim—Cremer v 
Lake Hrie & W R Co, 148 NH 
241, 317 Ill 680, affirming Clark v 
Lake, 234 TllApp 98. 


34 Hansbrough v D W. Standrod 
& Co, 249 P. 897, 43 Idaho 119 


§ 288 
d. Jurisdiction and Venue 


Jurisdiction to enforce charging Ilens Is determined 


by rules stated hereunder. 


In the absence of statutory provisions requiring 
the enforcement of charging liens 1n the courts 
where the client’s cause of action 1s prosecuted, 
an attorney is not obliged to enforce his lien 1n the 


Full period of limitations 

So long as no one 18 myjured by 
the delay, an attorney 1s entitled to 
the full period of lhmutations for as- 
serting his lien without losing it by 
laches —Hansbrough v D W. Stand- 
rod & Co, 249 P 897, 43 Idaho 119 


38. In re Levine's Estate, 278 N Y. 
S 86, 154 Misc 700, affirmed 286 
NYS 513, 247 App.Div. 19—6 CJ. 
Pp 801 note 70. 

Bauity 
(1) A court of chancery has gen- 

eral jurisdiction to enforce an attor- 

mey’s lien for compensation on the 
property recovered by him for his 
infant cllent—Pace v. Richardson, 

202 SW 852, 188 Ark 422 


(2) However, the right of an at- 
torney to have his fee paid by the 
clent and to enforce a lien, at com- 
mon law or urder Code (1907) § 
$011, againat her share of the estate, 
does not require intervention of equi- 
ty, where such lien is regarded as 
following the client’s portion of the 
funds into whatever court admuinis- 
tiation is pending-—Ex parte Mc- 
Lendon, 102 So 696, 212 Ala 408. 

(3) An attorney could not main- 
tain a suit in equity to establish a 
lien on certain property for services 
as attorney, in a sult theretofore 
prosecuted, where the legal remedy 
was adequate—Smith v Tydings, 
181 So 819, 100 Fla. 1414. 


(4) Chancery had jurisdiction of 
ean action by attorneys against a 
drainage district to have fixed their 
compensation for Organizing the dis- 
trict and to obtain a lien on funds 
on deposit in a bank, the district 
having no other funds, the commis- 
gloners not being individually liable, 
and the funds not being within reach 
of garnishment at law —Bayou Meto 
Drainage Dist v. Chapline, 220 8 W 
807, 1438 Ark. 446 


(6) Where plaintiffs, attorneys 
who had rendered services pursuant 
to express oral contract, gave notice 
after judgment for their client of 
their len as provided by Code (1897) 
§ $321, and cash sufficient to pay 
plaintiffs’ claim was later deposited 
with the clerk of the district court 
by a referee, the lien attached to the 
fund, and equity has jurisdiction to 
dctermine the amount due on the 
contract and to enforce the hen— 
Senneff, Bliss, Witwer & Senneff v. 
Sharpe, 174 N.W 491, 187 Iowa 790 


(6) A consent decree rendered in 
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same court where his client’s cause of action may 


a suit in equity brought by attor- 
neys against the United States to 
enforce a lien on a certain fund, a 
portion of which was paid into court 
to determine the amount due the at- 
torneys, constitutes a waiver of ju- 
risdictional objections and renders 
irrelevant all questions as to the ef- 
fect of contracts in creating a lien, 
and the effect of Rev St § 3477, as an 
obstacle to such lien, as well as the 
right to an injunction—McGowan v 
Parish, 85 SCt 543, 237 US 286, 59 
LEH. 965, reversing Parish v. Mc- 
Gowan, 89 App DC 184. 


Particular courts 

(1) In Arkansas, under Act May 
$1, 1909 (L.[1909] p 8982), the eir- 
cuit court cannot enforce a lien 
against damages recovered for the 
benefit of an estate of decedent in 
favor of an attorney who entered in- 
to a contract with the administrator, 
the proceeding must be in the pro- 
bate court—Carpenter v. Hazel, 194 
SW 225, 128 Ark 416. 


(2) In New York, surrogate’s 
court has jurisdiction to determine 
and enforce the lien of an attorney 
for services rendered in the settle- 
ment and distribution of decedent’s 
estate—In re White, 166 NY.S 158, 
100 Misc. 56. 


(8) Mforeover, the surrogate’s 
court’s jurisdiction to enforce against 
executors a lien claimed by decedent's 
attorneys cannot be defeated on the 
theory that the attorneys’ services 
were not rendered in such court, nor 
in relation to the administration of 
the estate, where the applicable hen 
statute aftords equitable relief and 
ig remedial in nature, and should be 
liberally construed—iIn re Levine's 
Hstate, 278 NY¥.S 36, 154 Misc 700, 
affirmed 286 NYS 518, 247 App Div 
19 


(4) Further, an attorney was enti- 
tled to have the amount of his at- 
torney’s lien on a certified draft in 
an attorney's possession, which was 
payable to his client and was drawn 
on funds obtained from the estate 
of the client’s husband, determined 
im the supreme court, which obtained 
jurisdiction before the client filed a 
petition seeking to have the lien fix- 
ed in the surrogate’s court.—Race v. 
Harris, 281 NY.8. 47, 245 App Div 
168. 


(5) It bas also been held that the 
Municipal Court of New York City 
has no power to enforce an attor~ 
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proceed ;85 but he may begin in any court having 
jurisdiction to enforce such a lien 86 
where the forum is designated by statute and pro- 
ceedings to enforce attorneys’ liens are purely stat- 
utory, such proceedings must be brought in the 
forum so designated’? Further, as between trial 


However, 


ney’s lien—Van der Beek v Thom- 
ason, 99 NYS 538, 50 Mise 524— 
Peo. v Fitzpatrick, 71 NYS 191, 85 
Mise 456 

(6) Moreover, 1t has been held, un- 
der Judiciary L § 476, that the mu- 
nicipal court has no jurisdiction, on 
a motion of an attorney for plain- 
tiff, to cancel a satisfaction of plain-~ 
tiffs judgment, determine the ex- 
tent of an attorney’s len, and issue 
an execution therefor against de- 
fendant —Duringshoff Vv Oo B. 
Coates & Co, 157 N.YS§S 230, 93 Misc. 
4865 


(7) On the other hand, under Ju- 
diciary L, §§ 474, 475, 1n part, it 1s 
held, that an attorney procuring 
judgment in the municipal court of 
New York City has a len enforce~ 
able in the supreme court —Durings- 
hoff v. O. B Coates & Co, supra 


36 In re Levine's Estate, 278 NY. 
8S 36, 154 Mise 700, affirmed 286 
NYS 6138, 247 App Div. 19-6 CJ. 
p 801 note 71. See Borg v. Kawin 
& Co, 190 IllApp 62 


Jurisdiction over fund 

Jurisdiction over a fund against 
which an attorneys’ lien 18 sought 
to be enforced empowers the court 
to entertain proceedings to enforce 
the lien.—In re Levine’s Bstate, 278 
N.Y 8. 36, 154 Misc 700, affirmed 286 
NYS 618, 247 App Div 19 


Oause prosecuted by private negotia- 
fon 


The court hag no jurisdiction to 
enforce an attorney’s lien on a cause 
of action prosecuted by private ne- 
gotiation.—Universal Ou Products 
Co v. Standard O1l Co of Indiana, 
(DCMo) 6 FSupp 37, aff (CCA}) 
German y. Universal O1l Products 
Co. 77 F (2d) 70. 


Apploation conferring jurisdiction 

An application to the supreme 
court, by one who has filed claims 
with a board of water supply, 
through plaintiffs as his attorneys, 
and who has assigned the attorneys 
part of his claims for services ren- 
dered, for an order canceling the lien 
on the award and directing the 
comptroller to pay him the aggre- 
gate of awards, confers upon the su- 
preme court jurisdiction to deter- 
mine the amount of the Len—In re 
Board of Water Supply of City of 
New York, 167 N.Y.S 681, 179 App. 
Div. 877. 


37. Ark —Carpenter v. Hazel, 194 S. 


7 O.J.8. 


or appellate courts, the granting and enforcement 
of charging liens is ordinarily an exercise of orig- 
mal jurisdiction,8® and hence, is not within the 
power of a court having only appellate jurisdic- 
tion.?9 

Morcover, where two separate suits were com- 
menced on the same cause of action in different 
counties, on the compromise of one suit on the 
merits and dismissal of both suits, an attorney for 
plaintiff should enforce a charging lien in the 
county whcre the suit was compromised and dis- 
missed on the merits.*0 


e. Parties 
Ordinary rules goverg questions relating to parties in 
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In a proceeding to enforce an attorney's lien, 
all persons interested are not only proper,*! but 
necessary,*2 parties. However, where an attorney, 
entitled under a contract with his client to a per- 
centage of the judgment recovered in an action 
by the client, sues to recover his fee, he need only 
make the judgment debtor a party,f® and it is not 
necessary to make the judgment creditor,*£ or an 
equitable claimant thereof under the judgment 
creditor,t5 a party. Further, in a suit by an at- 
torney for services in procuring a divorce for a 
wife, and to establish a lien on funds paid to the 
clerk of the court by the husband to satisfy a 
money judgment rendered against him, the husband 
is not a necessary party.46 Where the parties to 


proceedings to enforce charging liens. 


N JI—Simen vy. Globe Indemnity Co, 
154 A 238, 9 NIMise 392. 


Stnking state of demand 
An attorney’s state of demand in 
an action to establish a lien for com- 
pensation or cause of action brought 
in another court was held to be 
properly siricken—Simon v. Globe 
Indemnity Co, 154 A 238, 9 NJ 
Misc $92 
38. Ark-—-—Carpenter v. Hazel, 194 S 
W 325, 128 Ark 416 
Wash—State v Superior Court for 
Enng County, 154 P. 603 


Jurisdiction held to be in trial court 
Where local attorneys contracted 
with nonresident beneficiaries of pol- 
icles to collect the proceeds thereof 
from a foreign insurance company 
and attorncys gave the company 
atalutory notice of a lien for serv- 
ices and statutory service was had 
on the company and beneficiaries, the 
tz1al court had jurisdiction to enter- 
tain the attorncys’ action to enforce 
their lien for services —State ex rel 
Richardson vy. Mueller, (Mo App.) 90 
SW (2d) 171 
39. Colo—-Nichols v Katres, 140 P. 
792, 567 Colu 471—Lane v. Lyon, 
140 P 197, 57 Colo 166 
Iowa —Preston v. Daniels, 3 Greene 
536 
40. Johnson v Missourl Pacific R 
Co, 215 SW 8s8t, 140 Ark. 587 


In widow's suit for death of hus- 
band 

Under Acts (1909) p 892, giving an 
attorney a lien on his client’s cause 
of action, where a widow by her at- 
torney instituted an action for death 
of her husband against a railroad 
m one county, and thereafter insti- 
tuted another action in another coun- 
ty, but compromised the case with 
the railroad, and dismissed the ac- 
tion pending in the second county, 
her attorney, to enforce his Iien, 
should have resorted to the court in 
which the action, by dismissal after 
compromise, was settled on its mer- 
its, and cannot have his lien adjudi- 


cated in the court where action was 

firat instituted —Johnson v Missour1 

Pac R Co, 2165 SW. 884, 140 Ark 

587 

Venue of proceeding to enforce at- 
torney’s lien on real estate see the 
title Venue § 28 (67 CJ. p 57 notes 
10, 11] 

41. Coombe v. Knox, 72 P 641, 28 
Mont 202—6 CJ p 802 note 93. 


Asmgnment of note 

Attorneys who took an assignment 
of a note as security for the indebi- 
edness of thor client to them for le- 
gal services and, therefore, had a 
lien on such note were held to be the 
proper parties to sue therocon —Rob- 
erts v. Allen, 50 SW (2d) 965, 244 
Ky 353. 


Attorney prosecuting appeal in own 
name 


In @ suit in equity, where forms 
may be disregarded, an attorney who 
took an appcal in his client’s name 
may, if he so desires, prosecute the 
appeal on his own behalf after the 
clhent sought to dismiss it, in order 
to protect his len interest in the 
cause of action arising from his con- 
tingent fee contract—Kellogg v 
Winchell, 51 App DC. 17, 273 F 7465, 
16 ALR 1159. 


44, Clarke v Ratcliffe, 8 Miso 162 


Client or plaintiff in main action 

(1) In a procecding by an attorney 
for the determination of a statutory 
lien on a cause of action, plaintiff 
in the main action, whose claim is 
suill open, is a nocesszary party — 
Artale v. Columbia Ing Co, 162 A 
585, 109 NJ Law 463, reversing 157 
A. 157, 108 NJ Law 240 


(2) To a suit by an attorney hav- 
ing a contract for a contingent fee 
to enforce his rmght against proper- 
ty or a fund, the client 1s a neces- 
sary party—Spellman v Bankers’ 
Trust Co, (CCANY) 6 H.(2d) 799. 


in proceedings to set aside s con- 
sent jadgment, the circuit court was 
without jurisdiction to declare a lien 
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on the causes of action in favor of 
plaintiffs’ former attorney who was 
not made a party—National Bread 
Co. v Bird, 145 So. 462, 226 Ala. 40 


in action on undertaking on appeal 

Where an attorney procures for 
lus client a judgment for costs, an 
action on the undertaking which was 
given on appeal should be prosecuted 
in the name of the attorney as the 
real party in interest.—Delaney v 
Miller, 832 NYS 605, 84 Hun 244— 
Kipp v Rapp, 2 How Pr(N.8) (N 
Y) 169 
After 

Where attorneys, who recovered 
judgment for their client, had no 
agreement as to compensation, and, 
although informed of the garnish- 
ment of the proceeds of the judg- 
ment by other creditors of the cli- 
ent, took no steps to protect their 
Tights, 1t has been held, although 
payment of the amount of the judg- 
ment to the garnishing creditors did 
not satisfy the same, and destroy 
the hen of such attorneys given by 
Comp L (1917) § 346, yet, such attor- 
neys, as they could follow the pro- 
ceeds into the hands of garnishing 
creditors, will not be allowed to en- 
force them lien solely against the 
judgment debtor, and should be com- 
pelled to bring 1n all of the parties, 
either in an independent proceeding 
or by intervention in the original 
procecding.—Lundy v. Cappucclo, 
181 P 165, 54 Utah 420. 


43. Bell v Lake County, 141 P. 861, 
26 Colo App 192 


44. Colo—Bell v. Lake County, su- 
pra. 

Kan —Kansas Pac R Co v. Thach- 
er, 17 Kan 02 

Ky.—Proctor Coal Co. v. Tye, 96 S. 
W. 612, 123 Ky. 381, 29 KyL 804. 

6 CJ p 802 note 95 

45. Bell v Lake County, 141 P. 861, 
26 Colo App 152 

46 Wubbard v. Ellithorpe, 112 N. 
W. 796, 185 Iowa 259, 124 Am S.R. 
27L. 
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an action settle the cause of action, plaintiff there- 
im 18 a necessary party to an action by his attorney 
to enforce his lien against the fund arising from 
the settlement 4? Of course, persons whose inter- 
ests cannot be affected by the decision in the case 
are neither necessary nor proper parties 48 


Intervention. When such action 1s necessary in 
order to protect and enforce the lien of an attorney, 
he may be permitted to mtervene as a paity in the 
original action.49 


f. Process and Notice 


Process and notices In proceedings to enforce charg- 
ing lens must comply with the practice of the particu- 
lar jurisdiction. 
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In the absence of a statutory requirement, it is 
unnecessary that the copies of process served in 
proceedings to enforce an attorney’s charging lien 
be certified 59 Notice to a receiver, in whom has 
vested the subject matter of the lien, may be re- 
quired.51 


g. Pleading 

Ordinary rules govern pleadings in proceedings to 
enforce charging liers of attorneys 

In a proceeding to enforce a charging lien every 
fact essential to the existence thereof must be 
stated in the bill, complaint, or petition 52 It is 
not necessary to state that the action 1s brought 
under a certain statute; it is sufficient if the pe- 


a7. Adams v Fox, 40 NY 677—6 | Sale of interest pending suit 


CJ. p 802 note 98 


4S Ingersoll v. Coram, (C C.Mass ) 
127 FB. 418—6 CJ. p 802 note 99 


42. U.S—Universal 011 Products Co 
v. Standard O11 Co of Indiana, (D 
CMo)1FSupp 612. 

DC—Kellogg v Winchell, 273 F 
745, 51 App DC 17,16 ALR 11650 

6 CJ p 794 note 91 

Intervention in summary proceed- 
ings to revive judgment see supra 
§ 235 

Attorney instituting suit 
An attorney, who instituted a suit 

uhder a contiact with his clent 

whereby he was to receive a percent- 
ages of thea fund recovered, 1s \ested 
with a hen interest in the cause of 
action which entitles him to inter- 
vene in the suit to protect it —Kel- 
logg v. Winchell, 61 App DC 17, 273 
FF. 745,16 ALR 1169 


Intervention in creditors’ sult 

Fellow attorney employed to ob- 
tain compensation for employing at- 
torney in creditors’ suit could, by 
intervention in such creditors’ suit, 
have a len on a judgment awarding 
compensation established and paid — 
Baige v. Ownby, 158 SH 49, 170 Ga 
440 


Determination of lability 

On intervention to enforce an at- 
torney’s lien, liability will be deter- 
mined as in the original suit —Den- 
son v Alabama Fuel & Iron Co, 72 
So. 525, 198 Ala. 388. 


Overruling motion to dismuss 

In a judgment creditor's action 
against a debtor to set aside cer- 
tain deeds, a motion to dismiss an 
intervening petition of the creditor's 
attorney who recorded an attorney's 
lien for his services was held prop- 
erly to be overruled, since such Len 
operated as an assignment of inter- 
est in the judgment making the at- 
torney the proper party —Grimes 


(1) Where complainants in a par- 
tition suit sold interest pending the 
suit, an attorney's lien could, never- 
theless, be enforced in an inte1ven- 
tion proceeding —Owens v. Bolt, 118 
So. 690, 218 Ala 344 


(2) Moreover, the purchoser of 
complainants’ interest pending the 
partition suit could be made a party 
to the intervention proceeding to en- 
force complainants’ attorney's lien — 
Owens v Bolt, supra 


(3) However, the attorney cannot 
force the suit to a decree against the 
wishes of the other parties, but his 
rights are merely to enforce his Len 
to a decree in order to recover his 
fees —Owens v Bolt, supia 


BRefasal of intervention 

A. refusal to permit an attorney 
to intervene in a suit is held not 
to prejudice his lien against the 
judgment—Anderson v  Star-Bair 
Oil Co, 243 P 394, 84 Wyo. 382 


60. York v. Hdwards, (Ga App) 188 
SE 389. 


Gien on land 

In statutory proceedings to fore- 
close an attorney's lien on land, 
service of an ordinary, instead of a 
certified, copy of rule nisi did not 


render the service and proceedings 


Edwards, 


void —York v. (Ga App ) 


188 SH 889 


S61. Adtna Life Ins. Co. v. Kaufman, 
290 NYS 669 


Botice to receiver 

An attorney’s lien against a cause 
of action for foreclosure of a me- 
chanic's lien which vested in the re- 
ceiver appointed for plaintiff in the 
lien foreclosure action must be de- 
termined and enforced in proper ap- 
plication to the court, on notice to 
the recelver as prescribed by statute 


—Aftna Life Ins. Co yv. Kaufman, 


290 NYS 669 


Sav. Bank v McHarg, 251 NW 61,;8&% Gooding v Lyon, 166 P 564, 63 


217 Iowa 636. 


Colo. 328—6 CJ p 802 note 1. 
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A proceeding to enforce the attor- 
neys’ hens provided for by statute 
has been held not to be contiolled 


by principles of equity pleading — 
Berkemeier v 


Doimuralt 
Sales, 263 Ill App 3211. 


Motor 


Amount due 


(1) The amount due must be al- 
leged either by stating a contract 
fixing the amount, or by averring 
the value of the sezvices charged 


for—Coombe v Kucx, 72 P 641, 28 
Mont 202, 205—6 CJ p 808 note 2 


(2) However, where a petition for 
the foreclosure of an attorney’s lien 
and the lien, made part of the peti- 
tion, fully set forth the nature of 
the cause and of the litigation in 


which the legal services were ren- 


Gered on an implied contract or 
quantum meruit, stating a specific 
charge for each item of services was 


held to be unnecessary —York v. Ed- 
wards, (GaApp) 183 SE 339. 


Service of notice of contract 
(1) A petition setting out a com- 


pensation contract between plamtiff 


attorneys and their client, and alleg- 
ing that a copy thereof was duly 
served in writing on defendant, sut- 
ficiently alleges a notice to defend- 
ant, under Rev St (1909) § 965, re- 
quiring written notice of the attor- 
ney’s claim to be served —Simpson 
v Federal Lead Co, (MoApp) 187 
W 1123 


(2) Where a petition claiming an 
attorney’s lien alleged that defend- 
ant was served with process in a 
suit filed against it by plaintiff as 
attorney, it was not necerrary to al- 
lege that written notice of plaintiff's 
contract with the client was given 
to defendant—Fenn v Hart Dairy 
Co, (Mo App) 88 SW (3d) 120 


t, bill, or petition sufficient 
(1) A complaint alleging that an 


attorney made advances unde: an ex- 
press agreement that he should re- 
imburse himself out of collections 


7 C.d.8 


tition sets forth such facts as bring it within the 
statute 58 and, if the pleader sets forth more than 
is necessary to state his cause of action under 
the statute, such additional statements may be con- 
sidered as surplusage.54 


On intervention Where an attorney in order to 
protect his charging lien is permitted to inter- 
vene aS a party, in the action in which he has per- 
formed services it 1s proper practice for the at- 
torney, on being admitted as a party, to file a 
petition in his own name against both plaintiff and 
defendant, setting forth the particulars of his claim 
and lien, so that 1f disputed by them answers could 
be filed, and the issues made up, as 1n other cases.55 
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Answer. Affirmative defenses, such as waiver 
or laches, must be pleaded in the answer.5& 


Cross bill. An attorney's lien may in a proper 
case be set up in a cross bill.57 


h. Evidence 


General rules of evidence are applicable to questions 
of evidence In proceedings to enforce attorneys’ charging 
liens. 


General rules of evidence, which are discussed 
in the title Evidence in this work, are applicable 
to evidence in proceedings brought to enforce at- 
torneys’ charging liens. For example, general rules 
of evidence are applicable to such proceedings as 
respects presumptions and burden of proof,58 ad- 


made, and praying to have a lien 
declared on colicctions in hres hands, 
was held to state a cause of action 
of which the chancery court had ju- 
risdiction—Arnold v Oliver, 287 §S 
W. 435, 152 Ark 47 


(2) A bill to impress a lien in 
favor of an atiorney on assets of a 
banking corpoiation in possession of 
defendants, wlio are protective com- 
mittee oi depositors who retamed 
the attorney to furnish a plan to re- 
eapture asseis from xzecciver under 
an agreement that the attorney 
should be nid from the assets when 
recaptured, was held to state a cause 
of action a3 against n motion to 
dismiss, since the assits recaptured 
were 2 sufficient “identifiable fund” 
and the agirerent alleged may cro- 
ate a lien—Walker v Hartford Real- 
ization Co, (CC AConn) 74 F (24) 
56 


(3) A petition was held to suffi- 
ciently alli 3c an uxzreement whoreby 
an attorney rend.red services in pro- 
tecting and picserting the life ben- 
eflciary’s inteiost in a trust fund, fur 
which he was to be paid out of her 
interest in the trust fund—SlLiong 
v Dutcher, 174 NYS 362, 186 App 
Div 307. 


OGomplaint, bill, or petztion insufi- 
client 


(1) A complaint allt ging service of 
notice of an attorney's liven was held 
not to state a cause of action —Keilth 
v Schievclbein, 2230 NW 858, 63 S 
D. 431. 


(2) A bill was held not to state 
focts entitling attorncys to a lien 
on a client’s funds in the treasury 
for scrvices in securing a war claim 
settlement under the Settlement of 
War Claims Act (1928) § 9—Mellon 
v. Jones, 60 App DC 269, 61 F (2d) 
431, certiorari denicd Jones v Mel- 
a 52 SCt. 22, 284 US 641, 76 LEd 
45 


(3) A petition to enforce an attor- 
ney’s lien in a workman's compensa- 
tion case, notice of which was not 


served on defendant’s attorney, was 
held to be bad on demurrer —Polen- 
sck v Sheridan Coal Co, 258 P. 605, 
122 Kan 726 


(4) A petition to establish a lien 
for an atlorney’s services on a fund, 
not alleging the amount that was 
Payable from a fund secured for de- 
fendant, was held to be insufficient — 
liyers v Western & Southern Life 
Ins Co, 169 ND 677, 88 Ohio App 
$31 
Filing of papers 

(1) A stenugiapher’s minutes need 
not be flled with other papers in pro- 
c.edings for the substitution of at- 
torneys and to determine an attor- 
ney’s lhen—~Application of H. C Rob- 
erts Eloctric Supply Co, 226 N.YS 
211, 181 Mise 119 


(2) Certified copies of an order in 
proceedings for substitution of attoz- 
neys and to detcrmine an attorney’s 
lien may, however, be filed in the 
county clerk’s office—Application of 
H C Roberts Electric Supply Co, 
supra 
653. Taylor v St Louis Merchants’ 

Bridge Teiminal R Co, 105 SW 

740, 207 Mo 495 


Complaint brought to recover statu- 
tory len 

A complaint by attorneys against 
& clhrecust court cleik, to recenver fies 
fiom a tudgment secured for their 
client, was held to be brought to re- 
cover their slatutory atlorneys’ lien, 
and not under Duins St Annot.(1914) 
§ 1003, ernpowering attorneys to re- 
ceive their client’s money under cer- 
tain circumstances—Siate v. Blecke, 
116 NH. 2, 171 Ind App 33 


& Taylor v. St Louis Merchants’ 
Bridge Terminal R Co, 108 SW 
740, 207 Mo. 495, 

6 CJ p 802 note 4. 

85. Reynolds v. Reynolds, 7 NW 
322, 10 Neb 574. 

56. Loofbourow v Hicks, 66 P. 602, 
24 Utah 49,55 LRA 874. 


57. Faulk v. Wise, 166 So. 47, 231 


Ala 585. 
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Wot demurrable 

(1) A cross bill in a suit to fore- 
close a mortgage containing cove- 
nants of warranty which set up a 
statutory attorneys’ lien on such land 
claimed by attorneys for the prose- 
cution of pending Litigation in be- 
half of a deceased party, whose heir 
conveyed such land to the mortgagor 
by deed in escrow to be delivered on 
payment by tbe mortgagor of the at- 
torneys’ fee which had not been paid, 
was held not demurrable for want of 
eyuity —Faulk vy. Wise, 166 So. 47, 
281 Ala 535 


(2) A cross bill setting up a valid 
claim to a statutory attorneys’ lien 
on land was not demurrable because 
1t also sought cancellation of the 
mortgage on the land which was not 
warranied under the circumstances 
—Faulk v Wise, supra 


58. Colo—Gooding v. Lyon, 16€ P. 
564, 63 Colo 338 

Mio—Thompson v Stearns, (App) 
195 SW 47—Thompson v Stearns, 
195 SW 43, 197 MoaApp 3414 

N Y¥—Bloch v Bloch, 121 NYS. 476, 
186 Apo Div 770 


Piesumpiicns 

(1) Where there 1s no proof as to 
the nmount of an attoiney’s lien for 
re. viccs, 1t cannot be presumed that 
it equuls or excecds the amount of 
the judgment. If there 1s any pre- 
sumption, it is to the contrary — 
Bloch v BDioch, 121 N.Y S. 475, 136 
app Div. 770 


(2) Where efforts of an attorney 
‘nder a contingent fee contract were 

1evented by opposition of the clent, 
the presumption arose in an action 
brought by the attorney to establish 
and cnforce a lien that the attorney's 
efforts would have been successful in 
the absence of such opposition.— 
Lewis v. Braun, 191 NE 66, 356 Dl 
467. 


Burden of proof 

(1) The burden of proof is on 
plautiff to show that he comes with- 
in the lien statute by establishing the 
facts alleged in his complaint — 
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missibility,59 and the weight and 


Gooding v. Lyon, 166 P. 564, 68 Colo 
328, 
6 CJ. p 808 note 6 


(2) More specifically, an attorney 
seeking to establish a lien on a fund 
recovered must produce evidence re- 
specting the services performed, 
where his contract right is not es- 
tablished —In re Dugan's Estate, 264 
NYS. 688, 147 Misc. 776. 


(8) In an attorneys’ action to es- 
tablish and enforce an attorneys’ lien 
based on a specific contract made 
while the relation of attorney and 
clhent existed, plaintiffs have the bur- 
den of showing the sum sued for is 
@ reasonable fee, although Rev St 
(1909) § 964 provides that attorneys’ 
fees are not restrained by law, and 
$ 965 authorizes percentage agrec- 
ments for compensation —Thompson 
v. Stearns, (MoApp) 195 SW 4T— 
Thompson v. Stearns, 195 SW. 43, 
1897 MoApp 344 


(4) As to affirmative defenses set 
up in a suit to enforce a lien the 
burden of proof is on defendant — 
Lawson v Mussourl, etc, Tel. Co., 
164 SW 138, 178 MoApp 124. 


(5) If a judgment debtor pays an 
attorney the amount of his claim of 
lien, without the consent of the own- 
er of the judgment, the burden 18 on 
the judgment debtor as against the 
ouner of the judgment to prove the 
validity of the attorney's lhen— 
Hume v Peterson, 136 NW. 1018, 91 
Neb 347. 


(6) In an action to enforce an at- 
torney’s hen, it was held that deliv- 
ery by deceased employee’s group in- 
surer of insurance chcck to a former 
employer presumptively conetituted 
such employer the insurer’s agent, 
casting on such insurer the burden 
of showing that the employer was 
the beneficiary’s agent—Brookshire 
v Metropolitan Life Ins. Co., (Mo 
App ) 56 S W.(2d) 817. 


59. Ga—Dyal v Watson, 162 SH 
682, 174 Ga 8350 

Jinn —Heuser v Chicago, B &Q RR 
Co, 164 NW 984, 138 Minn 286. 


Bvidence adimiss.ble 

(1) The admission of prior pro- 
ceedings to sunport an attorney's lien 
was authorized, notwithstanding an 
apparent lapse of time, where the 
evidence indicated that the date giv- 
en as the termination of the suit was 
a typographical error—Dval v. Wat- 
son, 162 SH 682, 174 Ga 330 


(2) In an intervention to enforce 
an attorney’s lien, proof of pla:ntiff’s 
ratification of deceased husband’s 
contract, employing an attotney to 
prosecute the claim for injulies, was 
held to be competent, where plain- 
tif’s acts after the husband’s death 
were alleged in the intervention — 
St. Louis Southwestern Ry. Co. ry, 
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sufficiency® of | evidence. 


Terral, 11 S.W(2d) 768, 178 Ark 


475 
Mvidence inadmissible 

(1) In an action for personal in- 
juries with intervention by plaintiff's 
attorney to have his right to an at- 
torney’s lien determined, an offer to 
prove that the case came to the 
attorney through the solicitation by 
a layman was held not admissible 
under the answer—Heuser v Chica- 
go, B &Q R. Co, 164 NW. 984, 188 
Minn 286 


(2) In an intervention to establish 
an attorney's lien, a transcript of the 
proceedings in the district court of 
another state, where defendant 
claimed the contract forming the 
basis of a cause of action was ad- 
judicated, was held properly to be re- 
jected on the ground that the court 
of such other state did not pass on 
the same contract —Heuser vy. Chica- 
so, B &Q R Co, supra. 


Affidavits permitted 

An application, under Gen St (1915) 
§ 486, for distribution of funds 
against which several attorneys’ hens 
are claimed, 1s a motion within § 7460 
(Code CivProc § 6556), on which § 
7254 (Code Civ Proc § 360) express- 
ly permits the use of affidavits at a 
hearing —Ricardo vy. Central Coal & 
Coke Co, 171 P 351, 102 Kan. 170. 


60. Cell v Robinson, (MoApp) 79 
SW (2d) 489—Smith v Nicholson, 
289 SW 349, 221 Mo App. 428, cer- 
tiorarl quashed State ex rel Brad- 
ley v Trimble, 289 5.W. 928, 316 
Mo 97. 


Evidence sufiicient 

(1) Evidence was held to support 
the judgment establishing attorney’s 
lien—Smith v Nicholson, 289 STV 
849, 221 Mo.App 428, certioram 
quashed State ex rel Bradley v 
Trimble, 289 S.W 922, 316 Mo 97 


(2) Evidence was held to establish 
that an attorney performed a con- 
tract for services in association with 
another attorney, to whom the un- 
successful litigant paid judgment, 
from which he deducted percentage 
as a fee, entitling the associate to 
an equitable lien for his share of the 
fee withheld from him—Fried v 
Cahn, 267 NYS 182, 289 AppDiv 
218, motion granted 191 NB 6520, 264 
N.Y. 471 


(8) Hividence in an action to en- 
foice an attorney’s statutory len 
vas held to be sufficient to show 
thet a letter alleged to have been 
written by attorneys to client, even 1f 
genuine, did not constitute a con- 
tract as to the attorneys’ compensa- 
tion for legal services to be rendered 
—Lyon v Oliver, 147 NE 3261, 316 
Ill 293, reversing 227 TllApp 611. 


(4) Evidence in an action to en- 
force an attorney’s lien was held to 
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warrant a finding that a typewritten 
letter, purporting to state the terms 
under which the attorneys would un- 
dertake a litigation for a client, was 
forgery —Lyon v. Oliver, supra 


(5) In an action against a railroad 
for personal injury with intervention 
by plaintiff’s attorney to establish his 
hen, evidence was held to be suffi- 
client to warrant a directed veldict 
for the untervener—Heuser v Chica- 
go, B. &Q R Co, 164 N.W 984, 188 
Minn 3286 


(8) In an attorney’s action against 
a client and an opposing party to col- 
lect a contingent fee and to enforce 
an attorney’s lien therefor, where it 
was stipulated that definite sum had 
been offered and refused by client as 
settlement and the court found that 
later, without the attorney’s knowl- 
edge, settlement was made by collu- 
sion to defraud attorney, the amount 
oftered and refused was the prop- 
er basis for computing the contingent 
fee and hen when no other amount 
was shown in the evidence —Sowers 
v Robertson, 58 P (2d) 1105, 144 Kan. 
aT3 


HZividence ingsuficient 

(1) Bvidence was held not to show 
that money paid by the trustee of a 
trust estate, in the administration 
thereof and under the control of the 
circuit court wherein the trust es- 
tate was pending, resulted or arose 
out of a suit that was filed and dis- 
missed in another county, so as to 
authorize the enforcement of a lien 
by an attorney for fees in a suit 
which was dismissed —Cell v Robin- 
son, (MoApp) 79 SW.(2d) 489. 


(2) In equitable proceedings to en- 
force an attorney’s lien against a 
judgment after the client had entered 
satisfaction thereof, evidence by the 
cLent and a witness that they had 
perjured themselves at the trial un- 
der the inducement of the attorney 
was held insufficient to sustain the 
court’s finding that the attorney was 
gullty of the fraud charged, so as to 
have lost lis len against defendant. 
—Macheinski v Lehigh Valley R Co, 
(CCANY.) 272 F 920 


(3) Where an attorney had per- 
formed services for his chent, and 
rendered an itemized statement there- 
of, which was approved by the client, 
and advanced her money to take up a 
loan, she agreeing to secure that and 
other advancements, also the charges 
for services, by a pledge of stock 
owned by her, evidence in an action 
to enforce the len was held insufii- 
cient to show that the attorney 
should secure a further loan to pro- 
tect her property about to be sold for 
taxes —Van Doren v Mackenzie, 180 
N.Y 8 778, 190 App Div. 847. 


(4) In proceedings to fix the lien of 


7 CJS. 
i, Trial 


Ordinary rules govern the trial of proceedings for 
the enforcement of attorneys’ charging liens. 


Ordinary rules governing the trial of civil cas- 
es, as considered in the title Trial elsewhere in this 
work, are applicable to the trial of proceedings 
for the enforcement of an attorney’s charging 


lien 61 


j. Allowance of Lien, Judgment or Decree, and 


Review 


In the al'owance of charging liene, the judgments or 


an aprlicant’s attorncy, employed to 
secure bis reinstatement as a clerk 
in the park department of the city 
of New Yurk, the evidence was held 
to be insuficient to sustain the 
court’s detelmination that the attor- 
ney’s conduct had been such as would 
vitiate his contract for half the back 
pay reco.ered by him—In re Lieber- 
gall, 178 N¥S 857, 189 App Div. 68L 
See Heion v. Roberts, 192 DllApp 
516 


(5) Conflicting evidence supported 
a judgment refusing to enforce a 
lien tor fees claimed by an attorney 
for plaintiff In an action for injuries, 
on the ground that the atiorney act- 
ed in bad faith in occepting the con- 
tract frum plaintiff when he was 
aware of the existence of the contract 
held by other attorneys and that they 
had not been discharged by plaintiff 
—Me.irthur v Lotridge, (Okl.) 58 P 
(2d) 826 


61. Ala—Dcnson v. Alabama Fuel & 
Iron Co, 73 So. 525, 198 Ala 3838 
Mich—Boyle vy Waters, 173 NW 

519, 206 Much. 515 
NY—In re Scbring, 264 N.YS 879, 
238 App Div 381. 


Hearing and notloe thereof 

(1) A proceeding to enforce an at- 
torncy’s statutoly len may be heard 
in a court of equity, but 1t may also 
be heard in a court of law—Soerke- 
meier vy. Dormuralt Motor Sales, 263 
TILApp. 211, 


(2) Notice of hearing need not be 
given former client on an attorney's 
petition to estoblish a lien —Tulka v 
Chicago City Ry. Co, 259 Tl App. 234 


Finding not supported by evidence 
(1) In a proceeding by an attor- 
ney to impress a hen on a check, 
@ finding to the effect that the client 
stole the check or obtained it by 
force or fraud was held not support- 
ed by the evidence—In re Sebring, 
264 N.Y 8S. 879, 238 Apy Div 281. 


(2) In summary proceedings to es- 
tablish an attorney’s lien, a finding 
that a retainer was signed by plain- 
tiff as client was held to be against 
the weight of the evidence.—Tricano 
v Coney Island & B R. Co, 210 N 
YS. 201, 213 App Div. 268, 
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decrees of enforcement, and the proceedings for review 


as established.62 


Judgment or decree, 
judgments in civil actions generally apply to judg- 


thereof are governed by ordinary rulee in civil actions 
generally, in so far ae such rules may be applicable. 


In proceedings to enforce an attorney’s charging 
lien, the lien to which the attorney is properly 
entitled may be allowed in accordance with his case 


The rules applicable to 


menis in actions brought to enforce charging liens 


of attorneys.68 


Question of fact or for jury 

(1) In proceedings to establish an 
attorney's lien, conflicting evidence 
was held to present a question of 
fact as to the existence or waiver of 
the hen.—Denson vy Alabama Fuel & 
Iron Co, 78 So 635, 198 Ala. 883. 


(2) In a proceeding by attorneys to 
establish a lien on a judgment, the 
question whether an attorney, who 
was the brother of the client and who 
represented her, etc, contracted to 
pay petitioners the amount claimed 
was held to be one of fact—Boyle 
vy Waters, 173 NW. 519, 206 Mich. 
615 


(3) In an action to enforce an at- 
torney’s lien, whether insurer re 
ceived notice of the attorney’s em- 
ployment by the beneficiary before 
paying the insurance was held to be 
a question for the jury —Brookshire 
v Metropolitan Life Ins. Co. (Mo. 
App ) 56 8S W (2d) 817. 


(4) In an action to enforce an at- 
torney’s lien, whether a former em- 
ployer, to whom insured delivered an 
insurance check before recelving no- 
luce of plaintiff's employment by the 
beneficiary, was the agent of insur- 
er or the beneficiary was held to be 
a question for the jury —Erooksbire 
v. Metropolitan Life Ins Co, supra. 


(5) Where the evidence, in an ac 
tion brought to enforce an attor- 
ney’s statutory len, whether an at- 
torney was retained in a personal in- 
jury action was conflicting, the mat- 
ter was for the jury and not for the 
trial court to detcrmine—Jacobs v. 
United Dilectric Rys Co, 125 A. 286, 
46 RI 230. 


(6) In an action to enforce an at- 
torney’s lien, the reasonable value of 
services performed as the measure 
of the attorney's lien 18 a question 
for the jury —Jacobs v United Elec- 
tric Rys. Co, 125 A. 286, 46 RL 230 


(7) In an action to enforce a lien 
for the prosecution of a minor's per- 
sonal injury action, whether it was 
necessary for the minor to have an 
attorney was @ question for the jury 
—Jacobs vy. United Hlectric Rys Co, 
supra. 

Order of reference not reviewable 

An order of reference to take tcs- 
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The judgment should conform to 


timony respecting an attorney's serv- 
ices in proceedings to enforce an at- 
torney’s lien cannot be reviewed on 
@& motion to have the fact issues tried 
by a jury—In re Podell, 215 N.Y¥S. 
28, 188 Misc 6 


62. Lehigh & N E R Co v Fuin- 
nerty, (CCANJ) 61 F.(2d) 289, 
certiorari denied 58 SCt. 292, 287 
US 668, 77 L.Ed. 676. 


On cause of action 

An attorney’s motion for the en- 
foreement of an attorney's lien in 
accordance with law was held to be 
a sufficient basis for the allowance 
of a lien on a client’s cause of ac- 
tion, payable by defendant, although 
the notice claimed a jhen on the sum 
paid the client—Lehigh & N BB. R 
Co v. Finnerty, 61 F.(2d) 289, cer- 
tiorarl demed 538 S.Ct 392, 287 U.S. 
668, 77 L Ed 676. 


63. Castigliano v. Great Northern 
Ry. Co, 168 NW. 741, 187 Muinn., 
885 


Decree for specific performance 

A decree declaring a lien in an at- 
torney’s favor for defending a suit, 
on a2 client’s failure to convey an 
agreed o1l interest on certain land 
for services, was held to be one for 
specific performance —Perritt v, Sax- 
on, 292 SW. 189, 173 Ark 259. 


Qualification to preclude bar of new 
sult 


A decree finally dismissing a bill 
claiming @ lien for an attorney's fee 
against a client’s land acquued on &@ 
foreclosure proceeding through the 
atloraey’s services should be qualified 
so as not to bar a new suit on the 
appropriate equitable basis, where 
the attozncy might have equity for 
payment of such fees on the client's 
resale of such land because of the 
trust relationship between the par- 
ties —CGuthrie v. Home Building & 
Loan Co, 166 So. 882, 116 Fila. 822. 


Judgment declaring certain sum as 
len on recovered property held 


PROSE 
Where an attorney employed by an 
unrestricted Creek freedman, while a 
minor over eighteen, through his 
guardian, procured a judgment for 
guch munor, canceling his pretend- 
ed deed to his former attorney, and 
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the proofs.64 Moreover, where statutes provide 
for the enforcement of attorneys’ liens, only judg- 
ments in conformity with the terms of such stat- 
utes are valid.65 In a proceeding by an attorney to 
enforce his lien against the parties to the action, he 
may get an absolute judgment against his client 
for the amount he is entitled to, and an alterna- 
tive judgment against the other defendant that he 
pay the amount covered by the lien if such amount 
is not collectable out of the client ®6 The judg- 
ment need not, however, provide that execution 
shall first issue against his client, although all the 
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proceeds of the settlement had been paid to him, 
where it 1s expressly found that he did not appear, 
that he was without the jurisdiction of the court, 
and that he was financially irresponsible®? No 
judgment can be entered in favor of an attorney 
in a proceeding which is determinable on the entry 
of a final order.68 


Review. On the review of proceedints brought 
to enforce an attorney’s charging lien, the decision 
rendered by the lower court is to be regarded as a 


judgment.6? 


the minor, after majority and pend- 
ing the former attorney’s appeal to 
the supreme court, agreed to pay the 
subsequently employed attorney a 
contingent fee, and gave a lien on 
the land recovered, and where the for- 
mer attorner, with notice, procured 2 
deed from the minor and dismissed 
the appeal, a judgment for the sub- 
sequently employed attorney, declar- 
ing the sum of one thousand two 
hundred dollars to be a first Len on 
the land, was properly rendered— 
Smith v. Smith, 184 P 82, 80 OkL 
136. 


Money judgment instead of order for 
revivor 

The fact that the court enters a 
money judgment against the judg- 
ment debtor for the amount of the 
lien, instead of an order for revivor, 
goes to the form and not to the sub- 
stance—-Greek v McDaniel, 94 NW 
518, 68 Neb 669 


In absence of demand for recognition 
jaigment allowable only for fees 
proved 

In a case where an attorney does 
not demand recognition of a len on 

a judgment, the court can allow a 

judgment only for the attorney’s fees 

proved—Strickland yy. Livingston 

Bank, 8 La App 667. 

Frovigion edjudging Men on cause of 
soticn and proceeds 

A provision adjudging plaintiffs’ 
attorney to have a lien on the cause 
ot action and any proceeds recovered 


was held improperly to be included 
in the judgment—kKolb v Mortimer, 
165 NYS 644, 171 App Div 901. 


Gonsolidation of several lens 

The consolidation of several hens 
into one suit constitutes, at most, 
merely an irregularity or error which 
does not render the judgment void — 
Suwannee Turpentine Co. v. Baxter, 
85 SH. 142, 109 Ga 597. 


Miatterzs considered on objection to 
decimon on merits 

Where, on the return day of a 
rule to show cause based on an at- 
torney’s petition that the court deter- 
mine an aitorney’s mght to a hen 
and the amount thereof, parties pro- 
ceeded to a hearing on the merits 
and exception was taken only to a 
decision on the merits, questions with 
respect to the answer and the fram- 
ing of the issue were held to be 
waived-—-D1 Furia v. Arnoul, 177 A. 
487, 18 NJ Mise, 217. 


64 Castigliano v Great Northern 
Ry Co, 163 NW. 741, 187 Munn. 
885 

Judgment unsupported 
In an action by an intervener to 

enforce a lien for attorney's services, 

it was held, that the judgment en- 
tered was not supported by the 
proofs —Castigliano v. Great North- 
ern Ry. Co., 1638 N.W. 741, 187 Munn. 
885 


65. Wellman v. Lipkind, 2384 N.Y.S 
661, 226 App Div. 106. 
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Personal judgment 

A statute authonzing a court to 
determire and enfurce an attorney's 
lien does not anthorite a personal 
judginent —Wellman v Iuapkind, 234 
NYS 661, 226 AppDiv 106. 


66. Dolliver v. American Swan Doat 
Co, 66 NYS 978, 82 Misc 264 


67. Oishe1 v. Pennsylvania R Co, 
108 NYS 368, 117 AppDiv 110, 
affirmed 85 NB 1135,191 NY 644 


68. Application of H C Roberts 
Electiic Supply Co, 226 N.YS 211, 
181 Misc 119 


In special proceeding for substitution 
of attorneys 

Judgment cannot be entered for an 
attorney, establishing a hen, in a 
special proceeding, for the substitu- 
tion of attorneys, determinable on the 
entrv of a final order —Application of 
HE C Roberts Tilecctric Supply Co, 
226 NYS 211, 131 Mise 119. 


69. Berkemeier v Dormuralt Motor 
Sales, 268 TllApp 3211. 


Where proceeding below heard before 
chancellor 


Notw.thstanding the proceeding 1n 
the lower court to enforce an aitor- 
ney’s lien was hcaid before a chancel- 
lor on a bill and answer, and the or- 
der appealed from is entitled a de- 
cree, 1t has been held that the deci- 
sion is to be treated on appeal as a 
judgment —Berkemeier y Doimuralt 
Motor Sales, 268 IlApp 211 


7 C.I.58. 


ATTORNEY GENERAL 


This Title includes the chief law officer in the government of the United States and of each state; 
his appointment, qualification, and tenure of office; and rights, powers, duties, and liabilities of the attor- 
ney general, his assistants, deputies, etc., 1n general. 


Matters not in this Title, treated elsewhere in this work, see Desc: iptive-Word Index 


Analysis 
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Laabilities—p 1236 


Definition and history—p 1213 
Appointment, qualification, and tenure—p 1214 
Deputies, assistants, and substitutes—p 1214 


Powers and duties in general—p 1222 
Furnishing opinions—p 1224 

Representing state or United States—p 1225 
—— In civil actions and proceedings—p 1226 
. —— In criminal prosecutions—p 1234 

—— In disbarment proceedings—p 1236 


— Costs and officer’s fees—p 1236 
—— Actions and pioceedings against altorney general—p 1236 
Privileges and disabilities—p 1237 


a] 


§ 1. Definition and History 


The attorney general is the chief law officer of the 
state government or of the federal government, as the 
case may be. 

An attorney general 1s the chief law officer of a 
state government! or of the federal government,- 
as the case may be His office as well as his des- 
ignation or tile is one which is derived from the 
common law of England where from an early date 
the attorney general has been the chief legal rep- 
resentative of the sovercign whose duty it 1s to 
represent the crown in civil and criminal matters 
in the courts’ In the United States the office 1s 
one which 1s provided for by the constitutional and 


statutory provisions of the various states and, with 
reference to the fedcral government, 18 established 
by act of congress [RevSt. § H6, U.S.CA. tit 
5 c 5 § 291], wherein provision is made for an 
executive department to be known as the depart- 
ment of justice and an attorney general who shall 
be the head thereof.4 


Distinguished from prosecuting attorney. The 
office of attorney gencral is not to be confused 
with that of prosecuting, county, or district attor- 
ney, where the two functions have been separated 
by law, the office of the latter being to represent 
the state, county, or district in the lower courts in 
the locality for which he is appointed or elected.5 


2. Cal—Puerce v. Superior Court in 

and for Los Angeles County, 37 

P (2d) 460, 1 Cal (2d) 759, 96 A.L 

R. 1020 

Fla —State v. Love, 126 So 874, 99 
Fla 333. 

Tli—Saxby v. Sonnemann, 149 N.E 
526, 318 IIL 600. 

Kan—State v. Finch, 280 P. 910, 128 
Kan 665, 66 ALR 13869. 

Mass —Commonwealth v Kozlowsky, 
131 NE 207, 238 Mass 879 

N J —Doard of Public Utility Com’rs 
of New Jersey v Lehigh Valley 
R Co, 149 A, 268, 106 N J Law 411. 

6 CJ. p 805 notes 9, 10 
The word “attorney-general” is also 

Gefined as meaning “a general attor- 

ney, one who 1s authorized to ap- 

pear in all suits and causes, and in 


all courts, or in all suits at a par- 
ticular circuit, or for a specified pe- 
riod of time”’—Burrill] L. D. 


2 U0 S. v. San Jacinto Tin Co, 8 
Sct 850, 125 US. 850, 31 L.Ed 
T47 


3 Kan—State v. Finch, 280 P. 910, 
128 Kan 665, 66 ALR 1369 

Me —vWithee v Lane & Libby Fisher- 
1es Co, 118 A 22,120 Me 121 

N J—Board of Public Utility Com’rs 
of New Jersey v Lebigh Valley 
R Co, 149 A 283,106 NJ Law 411 

6CJ p 805 notes 1-5, 9 


Under the colonial government, the 
attorney general received his appoint- 
ment from the governor of the col- 
ony, and exercised his duties under 
the common law, but later he was 
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commissioned by the crown —Feo. 
v Kramer, 68 NY.S 3883, 83 Mise. 
209. 


4 U & v. San Jacinto Tin Co, 
(Cal.) 8 SCt. 850,125 US 278, 81 
LEd. 747—6 CJ. p 805 note 6. 


& State v. Finch, 280 P. 910, 13% 
Kan. 665, 66 AL.R. 1369. 

District and prosecuting attorneys 
defined see District and Prosecuting 
Attornoys § 1 [18 CJ p 1296 notes 
2-7] 

Duties 1n general see District and 
Prosecuting Attorneys § 10 [18 G 
J. p 1806 note 47—p 1309 note 63]. 


‘Fhe business, once pertaining ac~- 
tually as well as theoretically to the 
Office of Attorney General, has been 
divided between the two offices for 


§ 2. Appointment, Qualification, and Tenure 


The appointment, qualification, and tenure of attor- 
meys general are controlied by constitutional and statu- 
tory provisions. 


General rules as to the appointment, qualification, 
and tenure of public officers which are considered 
in detail in the title Officers §§ 27-72 [46 CJ. page 
950 note 22-page 1006 note 86], and, more particular- 
ly, with reference to state officers in the title States 
§§ 68-79 [59 C.J. page 125 note 68-page 136 note 
31], and with reference to federal officers in the 
title United States §§ 36 and 37 [65 C.J. page 1275 
note 39-page 1276 note 71], have, where not lim- 
ited by express constitutional or statutory provi- 
sions, been applied with reference to the office of 
attorney general, as to his eligibility to office,® 
as to the right of the governor to appoint upon 
the failure of the state legislature to exercise a 
power vested in it,’ as to whether an appointee 
to fill a vacancy holds for the unexpired term or 
until the next general election,®? and as to the rec- 
ognition of an officer in possession of the office as 
a de facto officer.® 


§ 3. Deputies, Assistants, and Substitutes 


a. State officers 
b. Federal officers 


a. State Officers 


An attorney general, both at common law and under 
constitutional and statutory authority, may be accorded 
such necessary deputies and assistants as he may re- 
quire for the performance of his duties, such assistants 
being, with regard to their appointment, qualifications, 
authorities, and duties, controlled by the principles ap- 
plicable to other public officers and employees. 


Where the office of attorney general 1s created 
by the constitutional provisions of the state and 
without express enumeration thereof, he is re- 
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quired to perform such duties as may be prescribed 
by law, he has been held of necessity to have pow- 
er to appoint the necessary deputies and assistants 
required to aid him in carrying out such duties,10 
and as a rule statutory provision is made for their 
appointment.12 Where such specific provision 1s 
made, 1t would seem to exclude the inference of an 
authority 1n the attorney general to appoint and 
employ assistants in cases not within the statute,1* 
although it has been held under a statute author- 
izing the attorney general to take charge of the 
opposition to claims against the estates of intestates 
leaving no heirs that he has authority to appoint 
attorneys, other than those appointed as assistant 
attorneys general by reason of specific provisions 
of the statutes, as his assistants to aid him in 
making inquiries and examinations provided for by 
the statute.2& 


Right to appoint or employ special assistanis or 
counsel. Unless authorized by statute, an attorney 
general has no authority to appoint special counsel 
to act generally for him in actions or proceedings 
in which the state is interested, so as to charge the 
state with the value of their services.14 There- 
fore, 1t has been held that attorney general has 
no authority to procure the opimon of counsel 
at the expense of the state,15 to employ the as- 
sistance of counsel to resist the enactment of a 
law ,16 or to defend an action brought against the 
state,17 to employ an expert to assist him in the 
defense of an action against the state;18 or to 
employ a district attorney to perform services in his 
own district, on behalf of the government but not 
pertaining to his office.19 


The attorney general may, in the absence of stat- 
utory inhibition, be represented by special private 


purposes of convenience. We may 
say the office of prosecuting attorney 
has been carved out of that of At- 
torney General and made an inde- 
pendent office, having exclusive con- 
trol, to some extent, of business of 
the state, arising Within the coun- 
ty '"—State v. Bhriick, 64 SH 986, 
936, 65 WvVa. 700, 38 LRA (NS) 
691. 


6& State v. Hostetter, 39 SW. 270, 
187 Mo 686, 59 AmSR 616, 38 
LRA. 208&—6 C.J p 806 note 17 
[a] 

An absolute resignation, to take ef- 
fect ummediately, written and depos- 
ited in the mail the day before the 
state election by a federal district 
attorney and directed to the president 
of the United States, the proper off- 
cer to receive his resignation, va- 
cates his office and renders him eligi- 
ble to be chosen as attorney general 


of the state at the election held upon 
the following day notwithstanding a 
constitutional provision that no per- 
son holding any lucrative office under 
the government of the United States 
shall be eligible to any civil office of 
profit in the state—State v. Clarke, 
8 Nev 666. 


7% Collins v. State, 8 Ind. 344—6 C. 
J p 806 note 17 [oe]. 


& Baker v Payne, 29 P. 787, 22 Or. 
835—6 CJ. p 806 note 17 [da]. 


9 In re Attorney General, 9 P. 249, 
8 NM. 304—6 C.J. p 806 note 17 
[e] 

10. Saxby v. Sonnemann, 149 NE. 
526, 818 Tl 600. 

il. Attorney General v. Continental 
Life Ins Co, 88 NY. 571—6 C.J. 
Pp 806 note 18. 

phers 
A. constitutional prohibition against 
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clerk hire in the office of the attor- 
ney general does not preclude a pro- 
vision for a stenographer.—In re Ap- 
Ppropriations For Deputies, etc. 41 
NW. 648, 25 Neb 662, 667 


1a Attorney General v. Continental 
Life Ins. Co, 88 NY. 571. 


13. Hauser v. Doyle's Estate, 59 P. 
(2d) 674, 144 Kan. 1, denying re- 
hearing 56 P.(2d) 1217, 148 Kan 
719. 


14 People v. Talmage, 6 Cal 2356— 
6 CJ. p 806 note 21 


15. People v. Talmage, supra. 


16. Julian v. State, 39 NE! 928, 140 
Ind. 681. 


17. Bradford v. State, 7 Neb. 109. 


18. Ritchie v. State, 85 P. 417, 43 
Wash. 658. 


19. Smith v. U.S, 26 CtCl 568. 
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counsel in civil actions or proceedings instituted 
in his name, notwithstanding he may not obligate 
the state to pay for their services,29 although he 
cannot delegate to another the power he is author- 
ized to exercise and deprive himself of the right 
to control the action.21 So, in civil cases in which 
the attorney general of a state 1s a party, he may 
be represented by attorneys procured and paid by 
relators or other private parties who have a special 
interest in the maintenance of the rights in ques- 
tion,*4 but a different rule has been applied in the 
case of criminal prosecutions and a private prosecu- 
tor, 1t has been held, cannot retain counsel to aid 
the law officers of the government? althovgh it 
would also appear that a counselor may, at the re- 
quest of the attorney general, be admitted to aid 
him in the prosccution and without any pecuniary 
consideration being paid to him or any other con- 
sideration which may be supposed to influence him 
except a disinterested regard for the public good.?4 


When authorized by statute, the attorney general 
may, of course, appoint another attorney to assist 
im a criminal prosecution or to conduct the prosecu- 
tion alone;#5 and he may employ counsel to assist 
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him in any suit where the state is a party.26 Such 
statutes are strictly construed.*7 


Term of employment. A contract hiring a spe- 
cial assistant for a term extending beyond the at- 
torney general’s period of office is binding until 
attacked by some one in a position to do so, as by 
his successor in office,28 and there is nothing to 
prevent a ratification of such agreement by such 
successor in office." So where the htigation in 
which special counsel 1s employed extends beyond 
the term of office of the attorney general his suc- 
cessor may ratify the agreement made by him and 
continue the employment of such counsel notwith- 
standing no specific appropriation for his payment 
has been made 20 


Status, eligibility, and qualification of deputies 
or assistants. Deputy or special assistant attor- 
meys general appointed under statutes conferring 
upon them a definite term of office and particular 
duties and authorities are state officers®! and their 
offices are civil offices.22 From this it follows that 
they must possess the qualifications and are sub- 
ject to the disabilities of other appointees to civil 
offices of the state38 Hence a member of the state 


20. Ky—Commonwealth v. Roberta 
Coal Co, 216 SW 684, 186 Ky 3894 
Miss —Edward Hines Yellow Pine 
Trustees v. Knox, 108 So. 907, 144 
Miss 660. 
6 CJ. p 807 note 26. 
Attorney general also appearing 
The attorney gencral is not for 
bidden to associate with him in the 
prosecution of a suit in behalf of 
the state a duly licensed attorney at 
law, who is not by statute an as- 
sistant attorney general, and an ap- 
peal by the state will not be dis- 
Missed because of the appearance of 
such attorney, cspecially where the 
appearance of the attorney gonerzal 
was also entered of record.—Taylor 
v. Allen, 91 So 635, 161 La. 82. 
Tax appeal cases 
Where the attorney general is giv- 
en a fifiaen per cent commission on 
all increased taxes he secures by a 
tax appoal, although he may not bind 
the state for the hire of additional 
counsel for such cases he may em- 
ploy them at his own expenso where 
the pressure of official duties war- 
rants it just as any citizen may em- 
ploy counsel to represent him —Kd- 
ward Iiines Yellow Pine Tiustees v 
Knox, 108 So 907, 144 Miss 660. 
“1. Peo. v. Mutual Union Tel. Co., 
2 McCarty Civ Proc (N.Y.) 295— 
6 CJ. p 807 note 27. 


23. McQuesten v. Attorney General, 
732 NE. 965, 187 Mass. 185 


Statutory powers to employ addi. 
tional assistance do not lmit his 


nght to appear through an unofficial 
attorney at law authorized to repre- 
sent him—McQuesten v Attorney 
General, 72 NH. 965, 187 Mass 185 


23. McQuesten vy. Attorney General, 
gsupra—Commonwealth v. Knapp, 
10 Pick (Mass ) 477, 20 AmD 65384 


24 Commonwealth vy Knapp. supra 


95. State v. Bolitho, 136 A. 164, 103 
NiILaw 246, affirmed 146 A 927, 
104 NJ Law 446—6 CJ. p 807 note 
28. 


26. Gordon v. Morrow, 218 SW. 258, 
186 Ky 713—6 CJ. p 807 note 29 


(1) Under a statute permitting the 
employment of counsel other than 
the attorney general in case an 
emergoncy arises which, 1n the opin- 
ion of the attorney general, requires 
such employment in order properly 
to protect the interests of the com- 
monwealth, the governor may em- 
ploy special counsel when requested 
to do so by the attorney general] 
where the interest of the common- 
wealth 1s affected although there 15 
no stalute making it the duty of 
the attorney general to represent 
the commonwealth in the action, 
proceeding, prosccution, or matter 
concerning which special counsel are 
employed——-Gordon v. Morrow, 218 
S.W 258, 186 Ky. 713. 


(2) Where, 1n a proceeding against 
an estate for the purpose of collect- 


special counsel may properly be em- 
ployed —Gordon v. Morrow, supra. 

(3) ‘Whether an emergency exists 
that will warrant employment of 
special counsel to institute suits to 
recover property as escheated 1s to 
be determined by the attorney gen- 
eral, and when his request falls 
within reasonable bounds the court 
will not interfere with the employ- 
ment if it 1s legally made by the 
governor —Commonwealth vy. Rober- 
ta Coal Co, 216 SW. 684, 186 Ky. 
394. 

(4) The emergency must arise 
with respect to some particularly 
mamed suit or proceeding, prosecu- 
tion or thing, and does not contem- 
plate the general employmont of 
special counsel to perform general 
legal services although such serv- 
ices in the opinion of the attorney 
general might be of benefit to the 
state—Commonwealth yv. Roborta 
Coal Co, supra. 
a7. Julian v State, 23 N.H 690, 132 

Ind 68—8 C.J p 807 note 30. 

2. Moore v. Frohmiuller, (Anz.) 53 

P (2d) 854 
29. Moore v Frohmiller, supra 
30. Kirby v State, 126 NY.S 7432, 

68 Misc. 626. 

31. Advisory Opinion to the Gover- 

nor, 118 So 913, 94 Fla 620. 


$& Advisory Opinion to the Gover- 
nor, supra 


ing inheritance taxes, investigations | 8&3. Amsz—Moore v. Frohmuller, 68 


must be made outside of the state, 
1215 


P (2d) 854, 


legislature may be disqualified to an appointment 
to an office created during his term in the legis- 
lature’4 or a member of the legislature may be 
disqualified f10m becoming a deputy or assistant 
attorney general by reason of a constitutional pro- 
vision that an officer 1n one branch, legislative, ex- 
ecutive, or judicial, of the state government shall 
not exercise powers belonging to either of the other 
branches.*5 Whether counsel employed by the at- 
torney general under authority of a resolution of a 
state commiss.on 1s 1n the status of an officer or 
a mere agent or employee depends on the powers 
given to him rather than the name given to him 
by the resolution,®® and when he 1s not a public 
officer he necd ct pessess the statutory qualifica- 
tions for public office 37 


It would seem that a deputy attorney general 
appointed for the purpose of conducting a specific 
mvestigation may be disqualified by reason of his 
interest in the investigation’$ although he will not 
necessarily be disqualified by his public utterances 
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examining officer.89 

A constitutional requirement of competitive civ- 
il service examinations where practicable renders 
invalid a statute arbitrarily exempting all positions 
m connection with a particular bureau in the attor- 
ney general’s department from civil service exam- 
nations 49 and the fact that appomtments already 
made could not have been based on an examuna- 
tion, and therefore were properly exempted, 1s not 
material if the statute authorizes the attorney gen- 
eral to create new positions, determine their du- 
ties, and make appointments without examination.*! 
Moreover, although the constitution permits ex- 
emption from examination where none is practica- 
ble, the statute granting exemption must show a 
bona fide attempt to classify positions, and, if 
some position subsequently created may well be 
based on examination, suitable provision must be 
made therefor 42 


Presumpiwns and proof of appointment or as- 
thority. It has been held that state courts will 


where they are consistent with his duties as an | not take judicial notice of the official character 


Fla—Advisory Opinion to the Gov-[34 Advisory Opinion to the Gover- 


solvent bank is not disqualified by 


ernor, 118 So 918, 94 Fla 620. 


Inoumbenoy of two offices 

Under a statute conferring power 
upon the attorney general to desig- 
nate assistants to represent him for 
the prosecution of the criminal busi-~ 
ness of the state, he may designate 
one who 1s at the time the prose- 
cutor of the pleas for the particular 
county —State v Bolitho, 186 A 164, 
108 NILaw 246, affirmed 146 A. 
937, 104 N.J Law 446. 


Investigation of bank 

A. witness subpoenaed to testify 
in a bank investigation cannot assert 
as a ground for quashing the sub- 
pena that the deputy attorney gen- 
eral in charge of the investigation 
helds dual offices with incompatible 
duties where he 1s acting as deputy 
attorney genezal and also as as- 
sistant district attorney—In re 
Marcus, 248 NYS 219, 189 Misc. 
675, affirmed 247 NYS 1008, 282 
App Div 781, motion granted 175 N. 
B 344, 256 N.Y. 6:0. 


Previous official position 

Where a special assistant attorney 
general resigned from his office be- 
fore acceptirg a contract for legal 
services with the Colorado River 
Commission and the attorney general 
as an assistant to the attorney gen- 
eral, he no longer had any official 
relation to the state or the state's 
attorney and, lke any other attor- 
ney, was privileged to accept the 
employment by the commission and 
the attorney general—Moore _v. 
Wrohmiller, (Ariz.) 58 P.(2d) 854 


nor, 118 So 9138, 94 File 630. 


35. Saxby v Sonnemann, 149 NE 
526, $318 I. 600 


36. State v. Frohmuller, (Amz) 62 

P.(2d) 483 
Bepresentation of state 

Wheie a resolution of employment 
authorizes the attorney general to 
employ counsel as his assistant to 
represent “the state,” such counsel 
Is an Official of the state and an as- 
sistant attorney general, but where 
he has only advisory powers and 
does not represent the state, he is a 
mere employee or agent—State v. 
Frohmuiuller, (Ariz.) 52 P.(2d) 483. 


37. Moore v. Frobmiller, (Ariz) 58 
P.(2d) 854. 


38. In re Marcus, 248 NYS. 219, 
188 Misc 675, affirmed 247 N Y.S 
1008, 282 AppDiv 781, motion 
granted 175 NH 344, 255 NY. 680 

Watters not showing disqualification 
(1) One who ig appointed deputy 

attorney general in charge of an in- 

vestigation of an insolvent bank 1 

not disqualified by his former rela-~ 

tfonship with lhtigations represent- 
ing interests as to the bank where 
it appeared that the connection was 
sufficiently remote to remove suspi- 
clon of prejudice and that the attor- 
mey on his appointment severed his 
connection with the pending litga- 

tion.—In re Marcus, 348 N.YS 219, 

189 Misc 675, affirmed 247 NY.S 

1008, 282 App Div. 731, motion grant- 

ed 175 NH 844, 255 NY. 6380. 


(2) A deputy attorney general in 
charge of the imvestigation of an in- 
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the fact that attorneys associated 
as counsel for a group of the bank 
d:positors and stockholders are as- 
sociated with him, since there can 
bo no conflict of interests between 
the investigation into the affairs ani 
practices of bank officials for the 
purpose of safeguarding the public 
from fraudulent practices and tho 
recovery of all available assets for 
the depositors and stockholders — 
In re Malcus, supra. 


39. In re Marcus, supra 


Investigation of bank 

Public utterances of a deputy at- 
torney general in charge of the in- 
vestigation of an insolvent bank, 
showing an intention to make a 
thorough investigation and prose- 
cute uf evidence of muisfeasance of 
persons in control of the bank's af- 
fairs was found, did not show prej- 
udice disqualifying him—lIn re Mar- 
cus, 248 NYS. 219, 189 Mise. 675, 
affirmed 247 NYS 1008, 282 App 
Div. 781, motion granted 175 NB. 
844, 255 N Y. 680. 


46%. Ottinger v. Civil Service Com- 
mission, 148 NE. 627, 240 N.Y. 
435, reversing In re Ottinger, 209 
N.Y S 890, 214 App Div. 749. 


41. Ottinger v. Civil Service Com- 
mission, 148 N.B. 627, 240 N.Y. 
435, reversing In re Ottinger, 209 
N.Y.S. 890, 214 App.Div. 1749. 


42. Ottinger v. Civil Service Com- 
mission, 148 N.HL 627, 240 N.Y 
485, reversing In re Ottinger, 209 
N.Y.S. 890, 214 App.Div. 749. 


7 C.d.8. 


of the deputies or assistants of the attorney gen- 
eral,*8 but one challenging the authority of an as- 
sistant must establish want of authority at the trial 
like any other fact.*4 


It has also been held that the authority of an 
assistant may not be collaterally questioned.*5 


The appointment of an assistant will be presumed 
to have been made regularly and according to 
law.46 Where the authority of the assistant or 
deputy is challenged, 1t may be established by proof 
as any other fact may be proved,47 and production 
of a certificate of appointment,‘® or of a writing 
signed by those having authority to appoint such 
assistant,49 will be sufficient prima facie to estab- 
lish his right to act as an assistant. Immaterial 
inaccuracies in the instrument of appointment will 
not render the appomtment invalid5® Moreover 
a certified copy of the entry of the oath of a special 
assisiant attorney general on the records of the 
executive council of the state imports a proper 
appointment where the original record is not at- 
tacked.51 


Where the attorney general directs the solicitor 
of one district to prosecute cases im another, no 
written order is required to show the authority 
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of such visiting solicitor.54 


Termination of employment. Where there is no 
statutory provision to the contrary, an assistant 
attorney general may be discharged with the same 
freedom that a private client may exercise in such 
a matter,58 subject, of course, to the right of such 
counsel to compensation;54 but, where a special 
assistant attorney general has brought suit, 1t has 
been held that he cannot be supplanted as counsel 
of record until a written notice has been filed and 
the consent of the court obtained.55 


Authority and powers. Where special counsel 
are lawfully employed, they may use the attorney 
general’s name 1n connection with all litigation,5® 
and all things done under such employment are to 
be considered as the act of the attorney general.5? 
Moreover, it has been held that, since an assist- 
ant attorney general is merely the agent of the 
attorney general, he can act only in the name of his 
principal.58 


Under a statute authorizing the deputy attorney 
general to serve instead of the attorney general on 
all boards and commissions of which the latter 1s 
an ex officio member, the deputy attorney general 
may serve on the state loan board.59 


43. Crawford v. State, 57 NE. 981, 
155 Ind 692. 


44. Crawford v. State, supra 


45. State v Bolitho, 186 A 164, 103 
NiJLaw 246, affirmed 146 A. 9327, 
104 NJ Law 446 


Trial of title to office 
Where, in proceedings to collect 
the costs arising in certain prosecu- 
tions under the Liquor Law, plain- 
tiff alleges he was assistant attor- 
ney general, the legality of his ap- 
pointment and his ttle to office can- 
not be determined in such case— 
Biikesoll v. Wilson County, 108 P. 
829, 82 Kan 602—In re Gulson, 9 
P 768, 34 Kan 641 
46. State v Hunter, 92 P. 603, 77 
Kan 8650—State v Jepson, 92 P 
G00, 76 Kan 644 
a7. Crawford v State, 57 NE 931, 
155 Ind 692 
48. State v Hunter, 92 P. 603, 77 
Kan 850—State v. Jepson, 92 P. 
600, 76 Kan 644 


#. Chesapeake & O Ry. Co. Vv. 
Commonwealth, 225 SW. 145, 189 
Ky. 465 

50. People ex rel Osborne v Board 
of Sup’rs of Westchester County, 
154 N.Y S. 266, 168 App.Div. 768, 
83 N.¥ Cr 369 

of office 
That the relator, who claimed 
compensation from the county as @ 
deputy attorney general, was in the 
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appointment described as a special 
deputy attorney general, does not 
affect his mghis —People ex rel Os- 
borne v Board of Sup’rs of West- 
chester Counts, 154 NYS 286, 168 
App Div 765, 33 NYCr 369. 


51. Commonwealth v. Koszlowsky, 
131 NB 207, 238 Mass 879 


s@. Jones v State, 75 So 6&30, 16 
Ala App 164 


53. Gordon v Morrow, 218 SW 3258, 
186 Ky 713 


Authority necessganly Impled from 
power to appoint 
The attorncy general has amole 
authoriiy to appoint special counsel 
indefinitely, or for a limited time, or 
for @ particular purpose, or a des- 
ignated proceeding, and with any re- 
strictions or limitations which he 
may see fit to impose as to the man- 
mer of service or compensation to 
be paid, and it necessarily follows 
that he may dismiss or discontinue 
the service of any such special ap- 
pointees —State v. Crabbe, 143 NB 
189, 109 Obxo St 628. 


5&4 Gordon v Morrow, 218 SW. 258, 
186 Ky 713 


55. Gordon v. Morrow, supra. 


Procedure to obtain discharge 

If the governor, after notice to 
special counsel employed by the 
state, moves the court to permit him 


upon the request of the attorneys 
sought to be dismissed, should, be- 
fore entering the motion of the gov- 
ernor, put him upon terms to con- 
sent of record that the compensation 
to which the attorneys are entitled 
for services rendered may be deter- 
mined by the court with the asauist- 
ance of a jury if one is demanded, 
and that the judgment of the court 
entered shall be treated as appioved 
by the governor, and, when there 
is a final judgment, the attorneys 
may demand of the state auditor the 
compensation awarded.—Gordon -v¥ 
Morrow, 218 SW. 258, 185 Ky. 713 


56. Commonwealth v Roberta Coal 
Co, 216 SW. 684, 186 Ky. 394, 


57. Commonwealth v. Roberta Coal 
Co, supra—6 CJ. p 807 note 338 


58. Kan—State v Shearman, 33 P 
455, 51 Kan 686 

Miss—~Edward Hines Yellow Pine 
Trustees v. Knox, 108 So. 907, 144 
Miss 660. 

Neb—Lower v State, 184 NW. 174, 
106 Neb 666 


59. Chemical Bank & Trust Co. v. 
Oakland County, 251 N.W. 395, 264 
Mach. 673. 

“Ex officio services,” which the 
deputy attorney general may per- 
form in place of the attorney gen- 
eral, are services imposed by law on 
@ public officer by virtue of his office 


to dismiss them and substitute oth-/and relating to the public interests 


er attorneys in their place, the court, 
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or business of the county or state. 


An admission of service and appearance of the 
attorney general by a deputy will be deemed suff- 
cient, even where unauthorized, on the ground of 
public policy.60 


The duties of an assistant attorney general are, 
where so limited by statute, confined to the county 
in which he 1s appointed.61 


Effect of representation by unauthorised coun- 
sel, Suits brought by special counsel who are not 
duly authorized should be dismissed.62 Where, 
however, the suit is brought by the attorney gen- 
eral, but prosecuted by unauthorized counsel, this 
does not warrant dismissal, because counsel may 
voluntarily serve the state without expense to it.64 


Substitutes. When so provided by law, a subst:- 
tute may be appointed to act in the absence or dis- 
qualification of the attorney-general.®* 


b. Federal Officers 


Under the federal statute, provision Is made for 
deputies and assistants to the attorney general and for 
their appointment and qualification. 

The office of solicitor general in the department 
of justice 1s created by federal statute [Rev.St. § 
347; U.S.C.A. tit 5 ¢ 5 § 293], and it is provided 
that in case of a vacancy in the office of attorney 
general or of his absence or disability the solicitor 
general shall have power to exercise all the duties 
of that office.65 Provision is also made by the 
federal statutes [Rev.St. § 348; U.S.CA tit5 c 5 
§ 295], for the appointment by the president with 
the advice and consent of the senate of officers 
designated “assistant attorneys general” who shall 
assist the attorney general and solicitor general 
in the performance of their duties,66 and also by 
the Act of Congress of March 3, 1903, chapter 1006 
[USCA. tit 5 ¢ 5 § 294] for the appomtment 
of an assistant to the attorney general and by the 
Act of Congress of June 10, 1890 [U.S.C.A. tit 5 
c 5 § 296] for an assistant attorney general in 
charge of customs matters, these officers likewise 
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being appointed by the president with the advice 
and consent of the senate. As will be seen in the 
title District and Prosecuting Attorneys § 27 [18 
CJ. p 1336 notes 32-34], provision is also made 
for the appointment of special assistants to any of 
the district attorneys. 


Appointment. The statute conferring upon the 
attorney general the power to appoint special as- 
sistants does not require that the appointment shall 
in all cases be signed by the attorney general him- 
self but the power may be exercised personally or 
through his lawful assisiants when duly authorized 
for that purpose,®? and where the special attorney 
bases his authority to act as such upon a letter 
signed by the assistant attorney general for the 
attorney general, and purporting upon its face to 
have been from the department of justice and from 
the attorney general, the special assistant is in the 
status of a de facto officer acting under color of 
authority 6&8 It 1s not necessary that an appoint- 
ment of a special assistant shall be drawn up with 
the technical accuracy required in pleadings and 
other legal documents,®9 and it has been held that 
the designation of a special assistant to a federal 
district attorney by one who was solicitor general, 
but who signed the commission as acting attorney 
general, 1s sufficient because of the fact that the 
solicitor general is authorized to act as attorney 
general in the absence of such official.?70 However, 
in view of the provision that special assistants 
“may, when thereunto specifically directed by the 
attorney general” conduct certain proceedings, the 
letter of appomtment must state the specific pro- 
ceedings which the assistant is authorized to pros- 
ecute.71 A direction is sufficiently specific where 
it directs proceedings against named persons for 
infractions of specified statutes, although the inter- 
relation of the parties is not revealed.72 


The authorization of a special federal assistant 
need not be for one district, but may be for two or 
more.78 


—Chemical Bank & Trust Co v. Oak- 
land County, 251 N.W. 395, 264 Much. 
678. 


66. Townsend v. Oneonta, ete, R 
Co, 84 NYS 117, 41 Mise 295, 
affirmed 88 N'Y.S. 1034, 86 App. 
Div 604 


“This is so upon grounds of pub. 
lio ypoboy; otherwise the court 
would never know when jurisdiction 
was obtained, unless the present 
practice of recognizing the authority 
of counsel, upon his appearance in 


court, should be superseded by a/@5. U. § y, 


rule requiring ali attorneys to fur- 


nish, under oath, satisfactory and 

sufficient evidence of authority ’’—~ 

Townsend vy. Oneonta, © & R JS 

Ry Co, 8 NYS. 117, 118, 41 Mise. 

295. 

GL. State v. Shearman, 35 P. 455, 
51 Kan 686. 

62. Commonwealth v Roberta Coal 
Co, 216 SW 6584, 186 Ky $94 

63% Commonwealth v. Roberta Coal 
Co, supra. 

@&&% Harris v State, 465 SW 4388, 100 
Tenn. 287—6 CJ. p 808 note 87. 


Twining, 
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(D.C.N J.) 
182 FY, 129. 


66. May v U S, (Mo) 286 F. 495, 
149 CCA 547. 


67. May v U.S, supra 
68. May v. U. &., supra. 


6. U 8S. v. Twining, (DCNI) 182 
BH. 129. 


7o U.S. v. Twining, supra. 


71. U. 8 v. Morse, (DCN Y.) 292 
B. 278—U. v. Philadelphia & R. 
Ry. Co, (DCPa) 221 F. 688, 


7& U. S&S v. Morse, (DCN Y.) 292 
BE. 278. 


73 U.S v. Morse. supra. 


7 O.d.58. 


Eligtbility and qualifications. The authorization 
to appoint “any attorney or counselor” as special 
assistant to the attorney general permits the ap- 
pointment of one admitted to the county bar of a 
state, although he is not a member of the bar of 
the supreme court of that state or of the United 
States,’* and, 1f the appointee is a member of the 
bar of one state, he may be appointed to act in 
another state.75 


Counsel representing another branch of the gov- 
ernment and receiving compensation solely from 
such other branch of government are not thereby 
rendered ineligible as special assistants to the at- 
torney general.76 


Where private as well as public rights are in- 
volved, the employment of counsel, who has pre- 
viously represented the private interests, as an as- 
sistant to the attorney general of the United States, 
is discretionary with the attorney general?’ If 
the object of the United States and that of the 
private patty are one and the same, there 1s no 
objection to such appointment.78 On the other 
hand, if the name and authority of the United 
States are likely to be perverted to the promotion 
of an exclusively private interest, the appointment 
of such private counsel may be improper.”9 


Where a claim prosecuted below by another was 
assigned to the United States pending appeal, coun- 
sel for the assignor may be appointed special as- 


7% U. S v. Philadelpha & R Ry. corporation 
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sistants to the attorney general of the United 
States for the purposes of appeal in the same 
case.80 


Eusdence and proof of authority. The appoint- 
ment of an assistant will be presumed to have 
been made regularly and according to law.84 The 
presumption will be that where an act is done by 
the solicitor general as “acting attorney general” 
that it was done in the absence of the attorney 
general®82 and the fact that a writing evidencing 
his act 1s signed as “acting attorney general” and 
not as “solicitor general” 1s not material.88 Where 
an assistant attorney general signs a communica- 
tion for and on behalf of the attorney general, 
it must be presumed that he was acting lawfully 
and not usurping authority.®4 


The federal courts will take judicial notice of the 
incumbent of the office of the solicitor general of 
the United States 85 <A specially appointed assist- 
ant to the attorney general who 1s not a resident 
of the federal district wherem a prosecution is 
pending should present duly certified copies of his 
appointment and oath of office to any court in 
which he 1s called upon to act in order that the 
same may be placed upon the records of the 
court.86 


Authority. It is essential that every suit be 
brought with the attorney general’s approval,8? 
and, where an action is instituted by an assistant 


corporation,| 79, U. 8. v. Chandler-Dunbar Water 


Co, (DC.Pa.) 221 I 683. 


75 May v. U. S., (Mo) 236 F. 495, 
149 CCA, 647. 


76. U S vy. Morse, (DCN.Y.) 292 
EB. 273. 


Gounsel for the Bmergency Fleet 
Corporation 

(1) The facts that the special fed- 
eral assistant was counsel for the 
Emergency Fieet Corporation, was 
paid as such, and received no addi- 
tional compensation for his new du- 
ties, does not render him ineligible 
as a special assistant—Yaselli v. 
Gof, (CCANY) 12 F (2d) 396, 56 
ALR 1239, affirming (DC) 8 ¥F 
(2d) 161, certiorari granted 47 8 Ct 
101, 2738 US. 677, 71 Ld 885, and 
affrmed 48 SCt 155, 276 US 603, 72 
LEd 395—U. S. v. Morse, (DCN. 
Y.) 292 3. 2738, 277. 


(2) “There is no provision of law 
requiring a Special Assistant to the 
Attorney General to be paid out of 
funds appropriated for the Depart- 
ment of Justice. Bven if he was 
paid out of the funds of the Hmer- 
gency Fleet Corporation, those funds 
belonged in equity to the United 
States, and his employment and pay 
cannot be regarded as by a private 


though not exempt, lke the Umted 

States, from lability except by vur- 

tue of special statutes, 1s 1n a sub- 

stantial sense a governmental agen- 
cy, and its property under the Mer- 
chant Marine Act of 1920 (41 Stat 

988), was transferred to the govern- 

ment. While by the decision in 

United States v Strang, 41 8S Ct. 165, 

254 US. 494, 66 L Ed 368, an em- 

ployee of the Emergency Fleet Cor- 

poration was held not to be an offil- 
cer of the United Siates, so as to 
subject him to a criminal statute, 
such a case did not in my opinion 
involve the conclusion that the 

BHmergency Fleet Corporation is so 

absolutely a private corporation that 

its funds, though belonging to the 

United States, could not be used to 

pay an Assistant Attorney General 

for prosecuting crimes alleged to 
have arisen out of transactions af- 
fecting its operations.”"—D. 8. vy. 

Morse, supra. 

77, U. 8. v. Chandler-Dunbar Water 
Power Co, (CC.AMich) 152 F. 
25, 81 GCA 231, affirmed 28 § Ct 
579, 209 U.S. 447, 52 LEG $81, 


73. U. 8 v. Chandler-Dunbar Water 
Power Co., supra. 
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Power Co., supra. 

80. State of Russia v. National City 
Bank of New York, (C.C.A.) 69 F. 
(2a) 44 

Sl. Garter v U. S&S, 81 CtCl 344, 
affirmed 18 SCt 708, 170 US. 527, 
42 L.Ed. 1183—6 CJ. p 807 note 33. 


o U 8. v. Twining, (DCNJ) 132 
B. 129. 


ss U.S v. Twining, supra. 


& May v. U S, (Mo) 236 F. 495, 
149 CCA. 547. 


8 U. S&S v. Twining, (DC.N.J ) 182 
BE. 129. 


8& May v. U S., (Mo.) 286 F. 495, 
149 CCA 647. 


Certified copy of letter 

Where a suit by the United States 
was argued on appeal by an assist- 
ant attorney general, who filed a 
certified copy of a letter from the 
attorney general authorizing its in- 
stitution, it was held that the sanc- 
tion of the attorney general suffi- 
ciently appeared.—Causey v. U. S, 
(La) 36 SCt 365, 240 US 399, 60 
L.Ed. 711, affirming 208 BF. 1022, 1231 
C.C.A. 663. 


87. Causey v. U. S., supra. 


§ 3 


and it is not brought in the name of, and is not 
signed by, the attorney general, the pleadings 
should ordinarily state that the action 1s author- 
ized by the attorney general, although this may 
be a matter of proof.88 


In view of the statutory provision that special 
assistants to the attorney general of the United 
States may, when thereunto specifically directed, 
conduct certain proceedings, the assistant may con- 
duct any proceeding named in the instrument of 
appointment, but no other.®9 


Stenographers. The attorney-general of the 
United States has power to authorize the employ- 
ment by the district attorney oi a stenographer to 
assist in preparing indictments, 


§ 4. Compensation 


a. Of attorney general 
b. Of assistants 


a. Of Attorney General 

The attorney general’s compensation Ie to be de- 
termined In accordance with applicable constitutional 
and statutory provisions. 

The compensation of an attorney general 1s now 
almost universally regulated by statute Where a 
salary is prescribed, 1t may, in the absence of any 
constitutional limitation, be made smaller during 
his term.91 However, where the constitution pro- 
vides that the attorney general shall receive such 
compensation as is provided by the legislature, it 
may be that the court can require a suitable com- 
pensation,®2 and it 1s certain that, where a salary 
1s prescribed by the legislature, 1t cannot thereafter 


8& Causey v. U. 8, supra 

889. U S v. Cohen, (DC Mass) 273 
F 620—U 8S v Philadelphia & R 
Ry Co, (DC Pa) 221 F 6838 


90. U S v Denison, (Colo) 80 F 
$70, 25 CC.A 496 


91. Field v. Marye, 3 SH 707, 83|%7 
Va. 882. 

92. Fant v. Gibbs, 64 Miss 396. 

93. Blair v Marye, 80 Va 485. 


Salary not liable to set off or legal 
process 

“The agalary of the attorney-gen- i 
eral is of constitutional grant and|'~ 
of public Official right, and the doc- 
trine of offset cannot be applied to 
it, as the auditor agserts a mght to 
do in this case. It 18 not hable fo 
attachment nor to be garnisheed, 
nor to assignment in bankruptcy, 
and, upon principles of public policy, 
it has absolute immunity from de- 
tention for debt or counter-claim” 
—Blair v. Marye, 80 Va 485, 497. 


64 Blair v. Marye, supra. 


supra 


808 note 45. 
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95. State ex rel Barrett v Boecke- 
ler Lumber Co, 257 SW 4653, 302 
Mo 187—6 CJ p 808 note 39 

96. Jefferson Davis County v Ber- 
ry, 120 So 65723, 152 Miss 678—6 
CJ p 808 note 41 

Martin v. State, 1 Harr. & J 
(Md) 721—6 CJ p 808 note 42. 

88. Com. v. Field, 3 SE 888, 84 Va 
26—Thon v Com, 77 Va 389 

89. State ex rel Barrett v. Boecke- 

ler Lumber Co, 257 SW 458, 802 

Bio 187—6 CJ p 808 note 44 
Knox v Jefferson Davis County, 

187 So 783, 162 Miss 9. 

2 Knox v. Jefferson Davis County, 


3 Jefferson Davis County vy. Berry, 
120 So 572, 15 Miss 578 


4 Tayloe v. Davis, 102 So. 433, 212 
Ala 282, 40 ALR 1052—6 CJ. p 


Duhes for which salary allowed 
(1) Even if duty which the ant- 
trust statute purports to impose on 


7 CJ.S. 


be withheld by the legislature for a debt due the 
state,28 especially where the attorney general 1s 
deprived of the right to a trial by jury to determine 
the amount of the alleged indebtedness.°¢ 


If the statutes so provide, the compensation of 
the attorney general may consist of a salary, 
commissions on amounts collected,®® or fees,®? or 
salary and fees,9® but he 1s not entitled to fees in 
addition to a salary where only a salary is per- 
mitted by law.99 


Assuming that a statute giving the attorney gen- 
eral a commission on increases in taxes compellec 
by him 1s constitutional, the attorney general can- 
not be allowed such commissions by an order in the 
action brought to secure an increase 1n such taxes 
where he is not a party to the suit, and where 
the pleadings fail to request allowance of such 
commissions,‘ and it has been held that the inter- 
ests of the attorney general and of the state and 
county are inconsistent, and that therefore a judg- 
ment awarding such compensation could not be en- 
tered, even 1f he were a party to the action? 
Where there are several tax claims, and they have 
heen compromised by reducing some and increasing 
others, the commissions are based on the net 1n- 
crease obtained by the attorney general after de- 
ducting the total reductions from the total 1n- 
creases 8 


Extra services. Where, at the bidding of the 
legislature, the attorney general performs services 
not incumbent on him by virtue of his office, the 
legislature may give him additional compensation 
therefor.‘ 


the attorney general is not identical 
with duty which he already pos- 
sessed at common law, it 1s of the 
same general character, and there- 
fore within the scope of the serv- 
ices which “may be prescribed by 
law,” within Const. art 5, § 1, pro- 
viding the seivices he shall per- 
form, and for the performance of 
which § 24 provides he shall be al- 
lowed a salary, and no other compen- 
sation; so that the provision of the 
anti-trust statute for his having fees 
cannot be sustained on the theo1y 
that his duties under that statute in 
no way pertain to the office of attor- 
ney general —State ex rel Barrett v 
Boockeler Lumber Co., 357 8.W. 453, 
802 Mo 187. 
(2) 6 C.J p 808 note 45 [al]. 


opinions 
A statute providing extra compen- 
seltion for the attorney general for 
extra duties of furnishing opinions 
to county officers, thereby impos5d 
on him 1s valid as against the ob- 
jection that the constitution forbids 


1220 


7 ©.J.8. 


Reimbursement for expenditures. When the at- 
torney general is provided quartcrs in the capitol 
building and he rents quarters elsewhere, he is not 
entitled to remmbursement for such expenditure.5 


b. Of Assistants 


Special assistant attorney generals or other as- 
sistants to the attorney general are entitled to compensa- 
tion only as prescribed by law. 

Special assistants employed by the attorney gen- 
eral are entitled to compensation only under the 
conditions prescribed by law,® and they are enti- 
tled to no compensation where their employment 
was unauthorized,’ unless the same 1s subscquent- 
ly ratified.8 Such an assistant 1s not entitled to 
receive compensation for his services prior to the 
date of his appointment,? nor can an appoimtment 
be made retroactive so as to cover a period of serv- 
ice not embraced in the original appointment 19 
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provision that state officers must be paid salaries 
and not fees, it is illegal to pay an assistant at- 
torney general a retainer of a fixed sum payable 
regardless of whether any services are actually per- 
formed by the officer and in addition to a regular 
periodical salary and expenses;1! but an assistant 
aitorney general who is a state officer may resign 
his position and thereafter be employed as an as- 
sistant to the attorney general and as such may 
be paid a retainer or fee,!2 and the fact that 
the contract of employment runs beyond the attor- 
ney general’s term of office is no defense to an ac- 
tion for that part of the retainer due for services 
which may be performed during the term of of- 
fice.18 


Quantum meruiz. The fair and reasonable value 
of his services may be awarded to an assistant or 
counsel employed for a specific purpose in the 
absence of an express contract or legislative ap- 


Agreement for retainer. Under a constitutional 


increasing or diminishing an official's 
ealary duling an officer’s term of of- 
fice—Tayloe v Davis, 102 So. 483, 
212 Ala 3282, 40 ALR 1052. 


Mew office 

Where the constitution limits the 
attorney general’s compensation to 
a stated salary, a statute granting 
him compensation as a member of 
the securities commission 38 not un- 
constitutional, the two offices be- 
ing distinct —State v. Reeves, 184 N 
W 1007, 44 SD 613. 


& Teriitory v Grant, 21 P. 693, 3 
Wyo 241 


6& Davis v. State, 113 So. 580, 216 
Ala 526—6 CJ p 808 note 46. 


Allowance for expenses 

(1) Under a statute permitting the 
attorney general to supersede a coun- 
ty attorney in contesting claims and 
preventing waste of tho estate of an 
intestate leaving no known heirs, it 
was held that the special assistants 
appointed to contcst claims againat 
the estate of the intestate were enti- 
tled to an allowance for expenses 
although the statute did not express- 
ly so provide —Flauser v. Doyle's Hs- 
tate, (Kan ) 56 P (2d) 1217. 


(2) In such case it is the duty of 
the attorney general so to conduct 
inquiries and examination required 
of him by the statute that expense 
may be kept at a mimimum —Hauser 
v Doyle’s Hatate, 59 P (2d) 674, 144 
Kan 1, denying rehearing 56 P (2d) 
1217, 148 Kan 719 


Compensation from funds in court 
Notwithstanding, under lL, §§ 27¢9— 
2779 (1.[1921] p 476), the attorney 
general is not required to represent 
the state in proceedings relating to 
& public charity, in view of L. § 2773, 
imposing on the attorney general 


powers incident to that office at com- 
mon law, among which 1s the en- 
forcement of public charities and L 
(1921) p 476, authormzing him to ap- 
point assistants at annual salanes 
only, which under § 2978 shall be in 
heu ot all other salaries and fees, 
such statutes and acts prohibit an 
allowance, out of funds in court, of 
fees to a special attorney appointed 
by the attorney general to intervene 
and represent the public interest in a 
suit between private litigants involv- 
ing the ownership of the property in- 
cluded in a charitable trust —Wem- 
me v Furst Church of Christ, Scien- 
tist, of Portland, 223 P 250, 110 Or 
179, denying motion 219 P. 618, 110 
Or 179 


Statute held not retroactive 
Where a deputy was granted an 
increase 1n salary by statute, but an 
appropriation was made in the gen- 
eral appropriation bill for an entire 
year, @ portion of which had elapsed 
prior to the enactment of the statute 
granting the increase, it was held 
that such increase was not retroac- 
tive meiely because of the appropri- 
ation—State v Eggers, 88 NW. 535, 
112 P 699 
Stapulation by attorney general 
Under a statute providing that the 
attorney general may stipulate the 
amount of compensation to be paid 
to special assistants, the amount fix- 
ed by him is conclusive—Garter v 
U. S, 81 CtCl 334, affirmed U 8 
v Garter, 18 SCt. 703, 170 OS 627, 
42 L.Bd. 1183 
7 Edward Hines Yellow Pine Trus- 
tees v. Knox, 108 So 907, 144 Mauss. 
560—6 CJ p 809 note 47. 
Ss Kirby v. State, 125 NYS 742, 68 
Mise 626—Carroll v. State, 124 N 
Y.S. 888, 68 Mise 41 
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propriation fixing the amount thereof.14 


9% Lee v. U S, 45 CtCl 67. 
10. Lee v U S, supra 


iL. State ex rel Colorado River 
Commission v Frohmiller, (Amz) 
52 P (2d) 483 


12 Moore v Frohmuller, (Ariz) 58 
P.(3d) 854 


13. Moore v Frohmuller, supra. 


14 State v. Crabbe, 143 NE 189, 
109 Ohio St. 623. 


On discharge of counsel before du- 
ties performed in full 

(1) Where the governor of the 
state discharges special counsel em- 
ployed on a contingent basis, the 
measure of compensation to which 
the attorneys are entitled should be 
on & quantum merwt basis and 
should be the value of the services 
rendered from the date of the con- 
tract unti] their discharge —Gordon 
v. Morrow, 218 SW. 258, 186 Ky. 713% 


(2) Where the attorney general 
appointed a special counsel for the 
director of public welfare in a pro- 
ceeding for the removal of a matron 
of a girls’ industrial school, express- 
ly stating that the appointment was 
merely for the purpose of allowing 
counsel to represent the director, 
and, after counsel had entered on his 
duties, informed the director that the 
state would not be ‘1able for fees, it 
was held that counsel, having there- 
tofore performed services, was enti- 
tled to be paid the fair and reason- 
able value thereof—State v Crabbe, 
148 NB 189, 109 Ohio St 623 


Syecial deputies in Zew York 

The allowance by the attorney gen- 
eral of compensation for a special 
deputy to conduct prosecutions in 
the supreme court 1s final where 
there has been a legislative appro- 
prialion therefor; but where the ap- 


§ 4 


Performance of services. Under a statute pro- 
viding a monthly salary and contemplating actual 
rendition of service, an assistant attorney general 
18 not entitled to compensation where his cases 
have been continued for a year by agreement.15 


Enforcing payment. Special assistants have no 
attorney’s lien on funds recovered for the state to 
secure their compensation, by reason of the gen- 
eral statute providing a lien for attorneys at law,16 
but they must pay the money into the treasury and 
resort to legal process to recover their compensa- 
tion 17 If special counsel are discharged without 
cause, they need not appeal to the legislature for 
permission to sue the state for their compensa- 
tion4®8 but may request the trial judge to award 
a reasonable fee on the state’s motion to substitute 
counsel,19 


Recovery of unauthorised payment. Compensa- 
tion paid a disqualified assistant who is not a de 
facto officer may be recovered by the state notwith- 
standing the actual, faithful, and effective rendi- 
tion of services,20 
ru 


§ 5. Powers and Duties in General 


The powers and duties of attorneys general are 
primarily executive and administrative and consist In 
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those expressly or [mpllediy conferred by constitutional 
or statutory provisions together with, In the absence of 
express exciusion thereof, the powers attached to the 
office at common law. 

The office of attorney general has existed from 
an early period, both in England and in this coun- 
try, and is vested by the common law with a great 
variety of duties in the administration of the gov- 
ernment.21 The duties are so numerous and varied 
that 1t has not been the policy of the legislatures 
of the states of this country to attempt specifically 
to enumerate them; and where the question has 
come up for consideration, it is generally held that 
the office is clothed, m addition to the duties ex- 
pressly defined by statute, with all the power per- 
taining thereto under the common law.24 Con- 
versely, where the constitution and statutes do not 
require certain duties, and the duty was unknown 
at common law, the attorney general has no duty 
to perform acts for the state merely because they 
require legal skill.28 A grant by statute of the 
same or other powers does not operate to deprive 
the attorney general of those belonging to the 
office under the common kew,*‘ unless the statute, 
either expressly or by reasonable intendment, for- 
bids the exercise of powers not thus expressly 
conferred 25 As the chief law officer of the state, 
the attorney general may, m the absence of some 


propriation does not cover this item 
the city comptroller may audit the 
claim and reject it if excessive — 
People ex rel Smyth v Craig, 182 N 
H 894, 231 N Y. 575, reversing 186 N 
YS. 876, 196 AppDiv. 857—People 
ex rel Rand v. Craig, 181 NH 894, 
281 NY. 216, reversing 186 NYA 
870, 196 App Div. 850. 


15. Davis v. State, 113 So. 580, 216 
Ala. 526. 


ie. Gordon v Morrow, 218 S.W. 258, 
186 Ky 718. 


17. Hendrick v. Posey, 46 SW 6525, 
104 Ky. 8, 46 S.W 408, 20 KEyL 
859 

18 Gordon v. Morrow, 218 S.W. 258, 
186 Ky 713. 

19. Gordon v. Morrow, supra. 


20. Saxby v. Sonnemann, 149 ND 
526, 318 Ill 600. 


Member of legislature, exercising 
any power properly belonging to at- 
torney general's office, while acting 
as assistant attorney general in en- 
forcement of a statute which impos- 
es duty on attorney general to is- 
sue permits to sell intoxicating lq- 
uor for certain purposes in proper 
cases, determination of which re- 
quires investigation, must account 
for any compensation received, 
whether as employee or officer of ex- 
ecutive department—Saxby v Son- 
nemann, 149 N.HL 5626, 318 Ill 600. 


Pleading held sufficient 

Bull for accounting and repayment 
of compensation received by member 
of legislature as assistant attorney 
general in enforcement of Search and 
Seizure Act of July 1, 1919 —Saxby 
v. Sonnemann, 149 N.H. 526, 818 TL. 
600. 


21. Me—wWithee v. Lane & Libby 
Misheries Co, 118 A 22, 120 Me 
131. 

Mass —Commonweaith v. Kozlowaky, 
131 NE 207, 288 Mass. 379. 

6 C.J. p 809 note 62. 


Abolition and revival of office 

Although the office of attorney 
general was abolished in 1843, the 
revival of this office in 18498 restored 
its former common-law powers — 
Commonwealth v. Kozlowsky, 131 N. 
HE 207, 238 Mass $879. 


22. we—Withee v. Lane & Libby 
Fisheries Co, 118 A 22, 120 Me 
121. 

Mass.—Commonwealth v Koz'owsky, 
131 NH 207, 288 Mass 879 

Mich.—Mundy v McDonald, 185 N 
W. 877, 216 Mich 444, 20 ALR 
$98. 

Mo—State ex rel. Barrett v. Boeck- 
eler Lumber Co., 257 SW. 458, 
302 Mo. 187. 

Nev—State v. Moore, 207 P. 75, 46 
Nev 65, 22 ALR 1101. 

N.J.—~-Board of Public Utility Com'’rs 
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of New Jersey v. Lehigh Valley R. 
Co, 149 A. 268, 106 N J Law, 411 
6 CJ. p 810 note 53. 
Statute conferring common-law pow- 
ors 
A. statute which purported to con- 
fer common-law powers on the at- 
torney general and district attorneys 
is effective to confer on the attorney 
gencral common-law powers, al- 
though ineffective as to district at- 
torneys, there being no such powers. 
—Capitol Stages vy. State, 128 So. 
750, 187 Miss 576. 
23. State v Porter, 189 P. 619, 57 
Mont 639—State v. Porter, 189 P. 
618, 57 Mont 536. 


Preparing digest of laws 

The common-law duties of the at- 
torney general do not in the silence 
of the constitution and statutes of 
the state include the preparing, for 
the state efficiency and trade com- 
mission, of a survey of the offices, 
boards, bureaus, and commissions 
through which the state’s business is 
conducted, and a digest of the laws 
governing them —Sitate v Porter, 189 
P 619, 67 Mont 589—State vy. Porter, 
189 P 618, 67 Mont 585. 


% State ex rel Barrett v. Boeck- 
eler Lumber Co, 257 SW. 458, 302 


25. State ex rel Barrett v. Boeckel- 


er Lumber Co., supra—8 CJ. p 810 
note 55. 
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express legislative restriction to the contrary, exer- 
cise all such power and authority as public inter- 
ests may from time to tyme require.26 


On the other hand, it is to be noted that in 
some states the office is regarded as of statutory 
origin, and that the rmghts and duties attendant 
thereto are conferred, defined, and described by 
statute,27 and where the constitution provides that 
the treasurer of state, secretary of state, auditor 
of state, and attorney general shall perform such 
duties as may be prescribed by law, it has been 
held that the attorney general has no power in 
the absence of a statute 28 


Nature of duties or powers. The attorney gen- 
eral of a state, being regarded as its chief law 
officer, 1s, as such, subject only to the direction of 
the governor and of the legislature 29 Duties of 
the attorney general pertain to the executive or 
administrative branch of the government,2@ and, 
since the functions of the executive, legislative, and 
judicial departments must be exercised separately 
by the appropriate division of government, the at- 
torney general cannot exercise any power or pos- 
sess any function essentially judicial in nature 2! 
However, in the exercise of the functions incident 
to his office, an attorney gencral is endowed with 
a large discretion over matters of public concern? 
and the excercise of such discretion is in its nature 
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a judicial act over which the courts have no con~ 
trol’? although the courts may control him as to 
the exercise of his mandatory duties.®4 


Delegation of dutses or powers. While it has 
been stated broadly that any duties which the attor- 
ney general may perform personally may be per- 
formed by his regularly authorized assistants,35 
this rule would seem to be qualified by the rule that 
duties involving the exercise of discretion and 
judgment for the public good cannot be delegated 
but must be performed in person®® although the 
qualifying rule requires only that the official shall 
exercise some judgment and discretion on matters 
which are committed to him for determination and 
does not inhibit his use of assistants when the act 
to be done requires examination or inspection of 
documents or physical objects’? or prohibit the of- 
ficial from arriving at a conclusion of fact which 
1s based on the report of an assistant.3& 


Alteration of duites or powers. Subject to con- 
stitutional limitations, it is within the power of the 
legislature to increase, alter, or abridge the powers 
and duties of the attorney-general,29 and a consti- 
tutional requirement that the attorney general shall 
have such duties as are prescribed by law in no way 
prohibits the legislature from adding to his duties 
from time to time.‘ 


26. Me—wWithee v Lane & Libby 
Fisheries Co, 118 A 322, 180 Me 
131 

Wash —State v. Gattavara, 47 P (2d) 
18 

6 CJ p 810 note 56. 


27. NM—State v. Davidson, 275 P 
878, 838 NM 664. 

Wis—State v Industrial Commis- 
sion, 179 NW. 6578, 172 Wis 416 

6CJ p $10 note 56 [b] 


28. Railroad Tax Cases, (CC Ark ) 
1386 F 3233 


29. State v Finch, 280 P 910, 1328 
Kan 666, 66 ALR 1369 


30 N.Y—Ward Baking Co v West- 
ern Union Telegraph Co, 200 NY 
8S 866, 305 Anp Div 733 

N D—Mountrail County v. Farmers 
State Bank, 208 N.W. 380, 53 ND 
789 

Preparing bonds 
Where he prepares forms of bonds 

for depositanes of public funds, the 

attorney general acts in an admuinis- 
trative capacity —Mountrail County 

v. Farmers’ State Bank, 208 NW 

$80, 58 ND. 789. 

Sl. Ward Baking Co v ‘Western 
Union Telegraph Co, 200 N.Y.S. 
865, 205 App Div 7323. 

Grand jury function not judicial 
The power of the attozney general 

to call a special grand jury and to 


act as prosecuting attorney in de- 

veloping a case for the jury 18 not 

judicial in nature—State v Price, 

128 NE 178, 101 Ohio St. 50 

$a. State v Bryan, 39 So. 929, 50 
Fla 293—6 CJ. p 817 note 41. 


33. Fla—State ex rel Landis v S 
H Kress & Co., 155 So. 828, 1165 
Fila 189 

Wyo—Siate v Young, 7 P (2d) 216, 
44 Wyo 6, 81 ALR 114. 

6 CJ. p 817 note 41 

Annulling contracts 
The attorney general is officer au- 

thorized to protect interests of state 

and to determine whether suit shall 
be brought to test validity of its con- 
tracts or to annul them, and his dis- 
cretion cannot be controlled by other 
authority —Charles Scribner’s Sons 

v. Marrs, 362 S.W 1722, 114 Tex. 11 
in handling of inheritance tax lit- 

igation, attorney gencral acts in both 

an executive and a judicial capacity 

—Siate v. Young, 7 P (2d) 316, 44 

Wyo 6, 81 ALR 114 

34. Cheetham v. McCormick, 36 A 
681, 178 Pa. 186—6 C.J. p 817 note 
40. 

35. State v. Heiser, 127 N.W. 72, 30 
ND 857. 

Powers and duties of assistants or 
deputies see supra § 3. 

36. Inhabitants of Town of West 
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Springfleld v. Mayo, 168 NE 653, 
265 Mass 41 


37. Inhabitants of Town of West 
Springfield v. Mayo, supra 

33. Inhabitants of Town of West 
Springfield v Mayo, supra. 


Approval of zoning law 

To approve a town zoning by-law, 
it was not necessary that the attor- 
ney general personally approve a 
map separate and apart theref1om, 
nor that 1t be physically before him 
or personally examined and bounda- 
ries of various zones traced by him, 
but 1t 18 sufficient that it was exam- 
ined for him, with the by-law, by one 
of his legal assistants, and that he 
approved the by-law on his own 
judgment after receiving the assist- 
ant's report —Inhahitants of Town of 
West Springileld v. Mayo, 163 N.EL 
663, 305 Mass 41. 


30. La—Saint v Allon, 134 So. 246, 
172 La 350 

N J —Board of Public Utility Com'rs 
of New Jerscy v Lehigh Valley R. 
Co, 149 A 263, 106 NJ Law, 411. 

Ohio—Sitate v. Price, 128 NJ5 173, 
101 Omo St 50—Siate of Ohio v. 
Fasaig, 26 Ohio CirCt (NS) 81 

6 CJ p 810 note 58, np 812 note &2 
{[b]J—59 CJ p 322 note 80 


4). La—State v. Major, 160 So. 426, 
181 La 822, 


§ 5 


Powers conferred by positive provisions of stat- 
ute cannot be varied or enlarged by usage 41 


Powers after expiration of term. The authority 
of the attorney-general terminates with his term of 
office,f2 and any duty pertaiming to the office, and 
not to the person who claims to be the incumbent, 
devolves upon his successor? who may act without 
causing himself to be substituted on the record.*4 


Power to bind successor. The attorney-general 
has not such authority as will enable him to bind a 
succeeding attorney general not to bring an ac- 
tion,45 or not to take an appeal,f® where the latter 
believes it to be for the interest of the state so 
to do. 


Attorney gencral of United States. The attorney 
general of the United States has the authority, and 
it 18 made his duty, to supervise the conduct of all 
suits brought by or against the United States and 
to give advice to the president and the heads of the 
other departments of the government ‘4?’ He acts 
as the head of one of the executive departments 
representing the authority of the president in the 
class of subjects within the domain of that depart- 
ment and under his control 48 


§ 6. Furnishing Opinions 
The attorney general Is bound, both at common law 


8C—Cathcart v. City of Columbia, 
170 SH 435, 170 SC 363. 


Attorney general as bond commis. 
sioner 


NJ—In re 
483 
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and under the statutes, to render advice and opinions as 
to questions of law arising with relation to matters af- 
fecting the executive departments of the government. 


In many of the states it is made the duty of the 
attorney general to advise, upon request, the gov- 
ernor of the state and the various state department 
heads and other officers as to legal questions con- 
cerning their official conduct,#9 and as a rule the 
giving of opinions will be refused except as provid- 
ed for by constitutional or statutory requirements 5° 
Under the federal statutes [Rev St. §§ 354, 356- 
358, 383; USC.A. tit 5 ¢ 5 §§ 303-308], 1t 1s made 
the duty of the attorney general to give his advice 
and opmuion upon questions of law whenever re- 
quired by the president and to the heads of any 
executive department on questions of law arising in 
the administration of their departments, and 1n gen- 
eral the attorney general 1s not required to give 
opinions in other cases.51 Further provision is 
made for the publication of such opinions and for 
the giving of legal advice to the war and navy 
departments and for the reference of questions to 
subordinates, 


Under some statutes it is made the duty of state 
officers or departments, boards, or commissions of 
the state government, where they require legal ad- 
vice concerning their conduct or operation or when 
any legal difficulty or dispute has arisen or litiga- 


would be difficult to frame an ex- 
pression more comprehensive in its 
terms than ‘all state boards and com- 


Although the constitution requires 
the duties of the attorney general to 
be specified by law, this does not 
prevent the legislature from adding 
to those specified the duty of acting 
as ex officio bond commussioner of 
the state—Cathcart v. City of Co- 
lumbia, 170 SH 485, 170 SC. 862— 
6 CJ p 810 note 58 [b] 

41. Hord v. State, 79 NH 916, 167 
Ind 622 

42. Hendrick v. Posey, 456 SW 625, 
46 SW 1708, 104 Ky 8, 20 KyL 
359—6 CJ. p $17 note $4 

43. Nance v. People, 54 P. 681, 25 
Colo 252. 

44. People v. Carson, 39 NYS. 619, 
78 Hun 544, 

45. People v McClellan, 1083 NYS 
146, 118 App Div 177, affirmed 81 
NE. 1171, 188 NY 618 

46, State v. Graham, 25 La Ann. 433 

47. U. S v San Jacinto Tin Co, 
(Cal) 8 SCt. 860, 125 US 278, 
31 LEd. 747—6 CJ. p 808 note 61. 


48. U Ss. v. San Jacinto Tin Co, 
supra 

49. Ark—State ex rel Smith v. 
Leonard, 95 S.W.(2d) 86, 


Pa—In re Persons, 15 Pa Dist. 687. 
6 CJ p 810 notes 62, 63. 


Police commissioners 

Under a statute making it the duty 
of the attorney general to advise all 
state boards and commissions, it 
was held that the attorney general 
must advise a local board of police 
commissioners appointed by the gov- 
ernor with the advice and consent of 
the senate, the court saying, “when 
the mob rages in the streets, when 
the incendiary and the assassin are 
at work, they do not offend against 
the city, but against the state 
When they are detected and arrested, 
it 18 by the chief of police and his 
subordinates, under the authority of 
the state, and, when they are tried 
and convicted, it is by officers rep- 
resenting the state and her sovereign 
power . . . It must be conceded 
that the words ‘state boards and 
commissions’ are broad enough to in- 
clude the board in question, nor 
could the contrary contention be 
successfully maintained Undoubt- 
edly the specific question which aris- 
es here was not before the legisla- 
ture when chapter 17, Gen Laws, was 
enacted, for this police commission 
was not then in existence, but it 
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missions’ if it had been then in ex~ 
istence”"—In re Police Com’rs, 49 A. 
$6, 87, 22 RI 654. 


Heads of departments 

It 18 the rule to give opinions only 
to the heads of the departments of 
the state government and not to the 
employees—-In re Retirement of 
State Employees, 28 Pa Dist. 393. 


Settlement of claim 

Under a general statute requiring 
the attorney general to give his opin- 
ion to the executive and to the heads 
of the several executive depariments 
on constitutional or other legal ques- 
tions that may concern the official 
actions of such officers, he may ad- 
vise the state treasurer to make a 
settlement of the state’s claim 
against an insolvent bank—State ex 
rel. Smith v. Leonard, (Ark.) 95 S W. 
(2d) 86. 


5. In re Atty -Gen, 38 PaCo. 97. 


Purely local matters 

Opinions will not be given as to 
purely local mattera.—In re Atty.- 
Gen., 33 PaCo. 97. 


SL. 2 OpAtty.-Gen. 531—6 CJ. pm 
810 notes 60, 61, 64, p 811 notes 65— 
72, p 812 notes 73-79. 
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tion has been commenced, to refer the matter to the 
attorney general, and when any such officer or 
board has requested and received legal advice con- 
cerning an Official duty, he is requircd to follow the 
same and, if he has done so, is absolved from lia- 
bility for so doing 52 Such a statute is not un- 
constitutional in so far as it may change the powers 
and duties of other state officers which are subject 
to legislative control.53 It is not applicable to 
questions which involve the constitutionality of a 
statute affecting an officer's official duties54 and is 
confined to administrative questions of a legal na- 
ture affecting the harmony which should exist be- 
tween two or more of the executive departments of 
the state, or doubtful legal questions not thereto- 
fore passed upon by the courts or the attorney gen- 
eral which affect any state officer’s performance of 
his official duties, or proceedings which have result- 
ed, or likely will result, in litigation in which the 
state is interested ,55 but as to matters within its 
scope it is compulsory.56 

An officer who has sought an opinion from the 
attorney general should, it would scem, even though 
not compelled to do so by statute, follow the advice 
which 1s given to him,5? and when he does so in 
good faith, he is not, according to some authorities, 
personally liable to the state’ and the sureties 
upon his official bond are also absolved 59 How- 
ever, it has been held to the contrary that the offi- 
cer and the sureties upon his official bond are not 
protected by the fact that the officer’s act was in 
accordance with an official opinion of the attorney 
general 60 


§ 7. Representing State or United States 


The attorney general is the chief representative In 
legal proceedings of the state or of the United States, as 
the case may be. 


52. Commonwealth ex rel Woodrufl 
v. Lewis, 127 A. 828, 382 Pa 3806 


rel. Wood- 


7 Okl 181 


53. Commonwealth ex 
ruff v Lewia, supre 


54% Commonwealth ex rel. Wood- 
ruff v Lewis, supra 


55. Commonwealth ex rel Woodruff 
v. Lewis, supra 


56. Commonwealth ex rel, Wood- 
raft v Lewis, supra 


Mefusal to pay requisitions 

The auditor general, in refusing to 
pay requisitions drawn by proper 
state officers on the ground that pay- 
ment was unlawful, is required to 
submit the matter to the attorney 
general for his advice and to follow 
the advice given.—Commonwealth ex 
rel Woodruff v. Lewis, 127 A. 823, 
282 Pa. 306. 


L Ed. 747. 
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5&. State ex rel Smith v Leonard, 
(Ark) 95 SW (2d) 86—State ex 
rel Atty -Gen v Broadway, (Ark ) 
98 SW (2d) 1248—State v FWidel- 
ity & Deposit Co of Maryland, 58 
SW (204) 696, 187 Ark. 4. 

58. State v Widelity & Deposit Co 
of Maryland, supra 

66. Dodd v State, 18 Ind 66. 

62. State v. Gleagon, 12 Fla 190. 


oe U S v San Jacinto Tin Co, 
(Cal) 8 SCt 850, 125 US 278, 31 


63. State v Standard O11 Co of Lou- 
igiana, 118 So 867, 164 La 334 
6% New Orleans, etc, R Co v New 

Orleans, 34 LaAnn 429. 
Assent to claim under statute 
Where a claim is made under a 


§7 


As has been seen in § 1, the office of attorney 
general in the United States, both under the federal 
and the state governments, has its counterpart m 
English law, under which the attorney general is 
the chief legal representative of the crown Hence, 
as will be considered more 1n detail in the following 
sections, the attorney general of the state appears 
for and in behalf of the state in all suits or pros- 
ecutions, criminal or civil, in which the state may 
be a party or interested,61 and, although the fed- 
eral statutes providing for the duties of the attor- 
ney general of the United States are very general 
in their terms, he is undoubtedly the officer who has 
charge of the institution and conduct of the pleas 
of the United States and of the htigation which 1s 
necessary to establish the rights of the govern- 
ment.64 Where such an officer appears before the 
court, he appears as an officer discharging his duty 
of representing the state or a public body before 
the court; he does not appear as an attorney at law 
or as an attorney employed in the case but is exer- 
cising the functions imposed on him by law.6 


The attorney general cannot assent to,® or rati- 
fy,®5 anything which hes within the exclusive 
province of the legislature. 


Testing constiiulionality of stctute. Where an 
attempt 1s made to sue the state under a statute 
purporting to waive the immunity of a state gov- 
ernment or of an agency which forms a component 
part thereof from suit, the attorney general may, 
by an application for a writ of protubition, raise 
the question of the constitutionality of the statute.¢é 
Further, where an adjudication of the unconstitu- 
tionality of a statute which is sought by a private 
relator will seriously affect the general public, it 
is proper for the attorney general to appear therein 
as the representative of the people, who in the ag- 


57. Rasure v. Sparks, 188 P 495, , statute which may extend the life of 


@ railroad charter, the attorney gen- 
eral cannot intervene and assent to 
the claim of extension, the extender! 
life of the railroad depending solel\ 
on the will of the legislature —New 
Orleans, etc, R. Co. v. New Orleans 
34 LaAnn 429. 


6. Van Dyke v. State, 24 Ala. 81 


Payment to unauthomszed agent 

Where a payment of taxes was 
made to the comptroller rather than 
the treasurer, the attorney genera! 
could not ratify the payment bv 
bringing suit against the comptrol- 
ler, the sole mght being 1n the legis- 
lature to designate an agent to re- 
ceive taxes—Van Dyke v State, 21 
Ala $81. 


@6. State v. Love, 126 So 374, 99 
Fla 3238. 
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gregate constitute the state&? The attorney gen- 
eral, notwithstanding the legislature has called upon 
him to bring an actio1 to test the constitutionality 
of a statute, has, however, been held to have no 
standing in court to do so where he 1s in effcct 
seeking a merely declaratory judgment not within 
the jurisdiction of the court,§8 although where an 
action to determine the validity of a statute 1s 
brought under a declaratory judgment statute the 
attorney general of the state 1s properly made a 
party.69 


Investigations. Under a statute conferring the 
right upon the attorney general with the approval 
and direction of the governor to inquire into mat- 
ters concerning the public peace, safety, and jus- 
tice, it does not authorize a special investigation 
against an individual for the purpose of obtaining 
evidence that he was guilty of a specific crime79 
although such an investigation may be authorized 
where it is for the purpose of advising executive 
action on the part of the governor.” 


Setilement or compromise of claims. It has been 
held that the attorney general has power to com- 
promise and settle a suit when the rights of the 
state are in doubt and are in honest dispute,?- 
especially when he acts with the approval of the 
executive head of the department having charge of 


@7. Parker v. State, 31 NH. 1114, 
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Baking Co v. Western Union Tele- 


7 CJ.S. 


the matter involved in litigation;7® but it has also 
been held that there is no common-law power to 
settle for less than the face value of a tax execu- 
tion,”4 and that an execution on a judgment which 
has become final cannot be compromised by accept- 
ing less than the amount awarded 75 


§ 8. 


In Civil Actions and Proceedings 


a In general 

b Conisicting interests 

c. Exclusiveness of right 

d. Conduct and management of cause 
e. Informations 1n civil cases 


a. In General 


The attorney general, as the chief legal representa- 
tive of the state, may Institute all legal proceedings 
necessary to protect the interests of the state, and may 
defend all actions affecting the public Interest. 

As the chief law officer of the state, the attorney 
general may, in the absence of some express legis- 
lative restriction to the contrary, exercise all such 
power and authority as public mterests may from 
time to time requre He may institute, conduct, 
and maintain all such suits and proceedings as he 
deems necessary for the enforcement of the laws, 
the preservation of order, and the protection of 
public mghts.76 He is also generally charged by 


Div 76, affirmed 144 NE 902, 288 


132 Ind. 419. 

68. State v HEixecutive Council of 
State of Iowa, 223 NW 787, 207 
Iowa 933 


69. Peters v. O’Brien, 278 SW. 660, 
1562 Tenn 466 


70. Ward Baking 
Union Telegraph Co, 
865, 206 App Div. 723 


Gonviction of homode 

Where a person was found dead, 
and one of the plaintiffs, through his 
counsel, admitted that he hed killed 
decedent in self-defense, but a prose- 
cution against him had been dis- 
missed because of insufficient evi- 
dence, an investigation by the attor- 
ney general by direction of the gov- 
ernor, for the purpose of securing 
evidence to break down that plain- 
tiffs claim of justifiable homicide did 
not affect the “public peace, public 
safety, and public justice,” within 
Hixecutive L, § 62 subd 8, added by L 
(1917) o 695, authorizing the attorney 
general, with the approval of the 
governor, to inquire into matters con- 
cerning the public peace, public safe- 
ty, and public justice, by subpcenaing 
and examining witnesses, hence such 
an investigation was unauthorized, in 
view of Const art 1 § 6, and Code 
Cr.Proc §§ 188, 189, 150, 196, 206, 
215, 256, 264, 265, 266, 952-p.—Ward 


Co. v. Western 
200 N.Y.8S 


graph Co, 200 N.¥S 865, 205 App 
Div. 728 
Superseding district attorney 

Where an indictment for murder 
was dismissed because of lack of 
evidence, but there was no proof that 
the district attorney had failed to 
perform his duty, an investigation of 
the crime by the attorney general, 
pursuant to governor's directions, to 
secure evidence against defendant, 
cannot be upheld on the theory that 
it was carried on for the purpose of 
furnishing the governor with infor- 
mation, so that he might properly be 
advised whether to use his executive 
power to supersede the district at- 
torney and designate the attorney 
general in bis place to prosecute be- 
fore the grand jury.—Ward Baking 
Co v Western Union Telegraph Co, 
200 NYS 865, 205 AppDiv. 723 
7l. Ward Baking Co. v Western 

Union Telegraph Co, supra 
7a. State v. Young, 7 P (2d) 216, 44 

Wyo 6, 81 ALR 114. 
Acceptance of deed 

The attorney general has power 
under the common law, 1f not under 
Hixecutive L. § 62, to settle an action 
to compel conveyance of lands to the 
state by accepting a deed reserving 
the right to remove timber thereon 
for ten years—People vy inch, 


NY 684 


73. State v. Young, 7 P (2d) 216, 44 
Wyo 6,81 ALR 114 


74 State v. Southwestern R Co., 66 

Ga 403 
76. Commonwealth v. 

Ky Op 625 
76. Cal—Puerce v. Superior Court 

in and for Los Angeles County, 37 

P (2d) 460, 1 CaL(8d) 759, 96 AL 

R 1020 
Fla—State ex rel. Lands vy S H 

ee & Co, 155 So 8338, 115 Fla 

18 
Tll—People v. Continental Beneficial 

Ase’n, 204 IllApp 6501, 510 
La—State ex rel Porterie v Smith, 

162 So 413, 182 La 662—State ex 

rel Porienie v. Walmsley, 160 So 

91, 181 La 597. 

Me—-Withee v Lane & Libby Fush- 
eries Co, 118 A 22, 120 Me 121 
Ohio —Wolfe v Fulton, 30 Ohio N P 

(NS) 238 
Pa—Repsher’s Hat, 42 Pa.Co. 467 
ire —State v Gattavara, 47 P.(2d) 
6 CJ. p 812 note 81. 

“A broad discretion is vested in 
this officer in determining what mat- 
ters may, or may not, be of interest 
to the people generally"—Mundy v 
McDonald, 185 N.W. 877, 880, 216 


Humston, 9 


Pruyn & Co. 202 NYS 682, 207 App.' Mich 444. 
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law with the duty of representing the people of the 
state in all cases in which the state is a party or 
1s interested,77 or in which the wrong or injury 
complained of affects the public generally.78 He 
may maintain an action in such case, even though 
he 18 not required to do so unless other officers 
whose duty it 1s to sue have not done so.79 


He 1s ordinarily neither authorized nor required 
to sue or to defend on behalf of a municipality,80 


or county.81 


He may not maintain an action solely for the 
vindication of private rights or for the redress of 


Statute 
cause suits to be biought for recov- 
ery of puble funds does not econfict 
with statute authorizing attorney 
general to institute suits for protec- 
tion of rights of state —Montgomery 
v Sparks, 142 So 769, 225 Ala 843 


ting agencies of state 
(1) The constitutional duty of the 
attorney gencral to represent the in- 
terest of the state does not extend to 
a duty to represent the state high- 
way commission or a levee district 
where they may sue in their own 
name and are separate corporate 
entities, but extends only to the in- 
terest of the atate whore it may sue 
or be sued in its own name —Saint v. 

Allen, 134 So. 246, 172 La. 350 


(2) A resolution authorizing the 
attorney general to investigate a 
matter and report to the governor 
cannot be construed as authorizing 
@ suit in the name of the atate where 
the true party is a levee district — 
State v Standard O11 Co of Louisi- 
ana, 113 So 867, 164 La 334 


(3) A right to sve in the name of 
the state on state causes of action, 
or to sue in the name of a levee 
board on their causes of action does 
not give the attorney general the 
right to sue in the name of the state 
on a levee board’s cause of action — 
State v Standard O11 Co of Louisi- 
ana, supra. 


Director of trade and commerce ap- 
pointed as liquidator for insurance 
company does not act as administra- 
tive officer of state so as to require 
attorney general to represent him.— 
People v Marquette Nat Fure Ins 
Co, 184 NE. 800, 351 Til. 616. 


Suit for recovery of common school 
fund 


A. suit by the state to recover @ 
part of its common school fund 1s 
properly brought on the relation of 
the attorney general —Tippecanoe 
County v. State, 92 Ind 3853. 


77 Ky—Commonwealth v Roberta 
Coal Co., 216 S.W. 584, 186 Ky 394. 
Me—Withee v. Lane & Libby Fish- 
erles Co, 113 A&A 23, 120 Me. 12L 
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private grievances in which the public has no in- 
terest,82 but in a case involving the public as well 
a8 a private interest, the attorney general may 
maintain or defend an action or proceeding with 
respect to the public interest.8% 


Limiiation of right. In some states the duties 
of the attorney general are limited by statute to 
state cases pending or instituted in the supreme 
court, and in such case he 1s not obliged to appear 


in inferior courts unless required to do so by the 


authorizing governor to/NM-—State v Davidson, 275 P. 378, 


83 NM 664 
6CJ p 812 note 82 


4. proceeding to obtain a license 
not being a suit against a state, the 
attorney general need not be admuit- 
ted 1n opposition to the granting of 
such license under a statute requir- 
ingz him to defend actions against the 
stite —State vy Gorman, 171 Ind 658, 
85 NBD 762. 


qiuguidation of iusurauce company 

Where proceedings are instituted 
by director of trade and commerce 
for hquidation of insurance com- 
pany, and director 1s appointed liqui- 
dator, state was not #0 interested as 
to requize attorney general to appear 
as counsel for liquidator—People v 
Marquette Nat Fire Ins Co., 184 N 
BH 800, 861 Il. 516 


78. Fla—State ex rel. Crim v Juve- 
nal, 169 So 668, 118 Fla 487 

Tenn—State v. Anderson, 6 Tenn 
GQva 1 

6CJ p 818 note 838. 


Actions involving public offlcers 

(1) Under a statute making it the 
duty of the attorney general to en- 
force the proper application of funds 
appropriated to the public institu- 
uuons of the state, he has authonmty 
to institute a proceeding for the en- 
forcement of an act which 1s intend- 
ed to provide funds for the carrying 
on of state inatitutions—State v. 
State Board of Equalization, 249 P. 
956, 140 Wash. 433. 


(2) Under ea statutory provision 
requiring the attorney general to in- 
siitute and prosecute actions which 
may be necessary to the execution 
of the duties of any state officer, 
when 1t has been made the duty of 
a particular state board to levy cer~ 
tain taxes, it would seem that it is 
the duty of the attorney general to 
institute and prosecute such actions 
as may be necessary to see that 
those duties are properly performed 
— State v State Board of Hqualisa- 
tion, supra. 


governor or legislature.8# 


Statutes requiring the attorney general to pros- 


Duty to protect state’s property and 
revenue 

The attorney general has the duty 
to prosecute all actions necessary to 
protect the atate’s property and reve- 
nue—State ex rel Landis v. S H 
Kress & Co, 155 So 823, 115 Ma. 
189 


iumited portion of community 

It 1s the province of en attorney 
general] to represent the general pub- 
he, where the mghts of the entire 
community are involved, and not 
those only of a limited portion there- 
of as, for example, @ school district. 
—King County, Wash, v_ Seattle 
School Dist No. 1, (CCA Wash ) 
278 ¥ 46, reversed on other grounds 
eee Ct. 127, 268 US 361, 68 L.Ed 
8 e 


79. Carr v. State, 81 Ind 342—6 G 
J. p 818 note 84. 


80. La—State v. Desforges, 5 Rob. 
253 

N Y.—People v Equity Gas Light 
Co, 36 NB. 194, 141 NY. 2382— 
People v. Booth, 32 NY 897. 


Sl. Mich—<Atty.-Gen v. Moliter, 26 
Mich. 444, 

N ¥ —People v. Ingersoll, 58 N.Y. 1 
17 4m.R i178, affirming 67 Earb. 
472. 

6 CJ. p 813 note 86. 


a2. Tll—People v. Marquette Nat. 
Eire Ins Co, 184 NB. 800, 351 OL 
516 

La—State ex rel. Porterie v. Walm- 
sley, 160 So. 91, 181 La 697. 

6 C.J. p 813 note 87. 


8% Mundy v. McDonald, 185 NW. 
877, 216 Mich 444 20 ALR 398— 
6 CJ. p 814 note 88. 


Defending judge in Ubel suit 

Where a judge made findings In 
an investigation of corruption in of- 
fice, and was sued for libel based on 
such findings, the attorney general 
may properly defend the private suit 
because the public interest is neces- 
sarily involved—Mundy v. McDon- 
ald, 185 NW. 877, 216 Mich. 444, 20 
ALR. 398 


(3) Other illustrations—6 CJ. p| s&s U.S—Railroad Tax Cases, (CC. 


$13 note 83 [a]. 
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ecute cases in the lower courts “when” requested 
by the governor mean “1f” or “in case” so request- 
ed,85 and refer to both civil and criminal cases.86 


The fact that a suit in the name of the state is 
instituted or conducted by the attorney general is 
generally sufficient to show that the suit 1s author- 
ized by the state,8? even though the attorney gen- 
eral 1s prohibited from bringing the particular suit 
unless advised to do so by certain other officers.88 


Power to bind state. In the absence of statutory 
authority the attorney-general has no power to en- 
ter the appearance of the state for the purpose of 
bringing it in as a party defendant to a pending 
action ;89 and, where he 1s specially authorized to 
bring certain actions, he can bind the state only in 
cases similar to those so authorized 9° 


| The fact that a statute authorizes the attorney 
general to appear for the state and defend in any 
court any cause or matter in which the state may 
be a party or interested has been held not to au- 
thorize him to waive immunity to suit and appear 
for the state in a suit against it in the federal 
courts,91 but a similar statute has also been held 
to constitute “a waiver of the mghts of the state 
not to be sued without its consent” so that the 
attorney general was authorized to appear, not 
merely to object to jurisdiction, but to defend the 
«ction on its merits,92 and it has also been held that 
the action of the attorney general in trying a case 
at the instance of the auditor general, and appeal- 
ing and arguing the same before the supreme court 
of the United States constituted a waiver by the 
state of ummunity.%8 


Colo —<Atchison, etc, R Co v Peo- 
ple, 5 Colo 60. 

La—State v Carondelet Canal, etc, 
Co, 56 So 187, 129 La 3279. 


€5, State v. Huston, 97 P 982, 21 
Okl 782 


se. Ex parte Kelly, 146 P. 444, 45 
Okl 577. 

87. Kan—Hsley v. People of State 
of Illinois, 28 Kan. 610. 

Tenn —State v Hirsch, 16 Lea 40 

59 CJ. p 822 note 79. 


$3. State v. Thompson, 64 Tex 690. 


so. US—Razlroad Tax Cases, (CC. 
Ark) 186 F. 233 

SC—Ex parte Dunn, 8 SC 207— 
Public Account Commissioners V. 


Ry Co. 121 
Mich 144, 


Ry Co, supra. 
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—Adams v Bradley, (CCNev) 1 
F' Cas Noi8, 5 Sawy 217 
92. People v Detroit, G H & M 
NW. 814, 


93. People v Detroit, G H & M 


94 McClellan v State, 6 P (2d) 994, 
119 CalApp 6585, certiorar: denied 
AicClellan v. State of California, 
53 SCt 14, 287 US. 611, 77 LEHad 


95 US—U. S v. San Jacinto Tin 
Co, (Cal) 8 S.Ct 850, 125 US 373, 


Alaska—O § v. Lynch, 7 Alaska 


7 O.J.S. 


The attorney general cannot bind the state by 
oral stipulations where a statute provides that an 
attorney may bind his client in a case by an agree- 
ment filed with the clerk or entered on the minutes 
but not otherwise,®4 

Attorney general of the United States. While 
there is no express authority empowering the at- 
torney general to bring suits generally in the name 
of the United States, such power is to be inferred 
from the intent of the entire chapter relating to the 
department of justice ,95 so, although the act cre- 
ating circuit courts of appeal is silent, the control 
of cases in them comes within the general jurisdic- 
tion of the attorney general as head of that de- 
partment 96 

The initsation and control of a suit by the United 
States to set aside a patent for land issued on the 
ground that 1t was obtained by fraud or mistake 
le with the attorney general as the head of one of 
the executive depariments.97 

If it appears that substantial rights of the United 
States may be impaired in a suit between states, 
but that the United States cannot properly become 
a party to the suit, the attorney gencral may be per- 
mitted to appear and intervene on motion for the 
purpose of adducing evidence and making an argu- 
ment, without attempting to make the United States 
a party subyect to orders of court, but he will not 
be permitted to interfere in the pleadings, evidence, 
or admissions of the states.98 


The United States attorney general is not author- 
ized to make the United States a party defendant 
in any court,99 and counsel for the United States 
cannot waive any right imherent in sovereignty.2 


does not expressly so provide —North 

Dakota-Montana Wheat Growers’ 

ass'n v. U. 8, (CC AMinn) 66 F. 

([d) 678, certiorari denied 64 S$ Ct 

457, 291 US. 672, 78 LEHd 1061 

86. U S v. Garter, 18 SCt. 708, 170 
US 627, 42 LEd 1138, affirming 
Garter v. U. S, 31 CtCL 844. 

87. U 8s. v San Jacinto Tin Co., 
(Cal) 8 SCt. 850, 125 US 273, 31 
LEd 747. 


96. State of Florida v. State of 
Georgia, 17 How (U.S) 478, 15 L. 
Ed 181. 

89. Stanley v. Schwalby, (Tex) 16 
S.Ct 754, 162 US. 256,40 LEd 960 


LU. S&S v. Crary, (DCVa.) 2 F 


820, 157 


Rose, 1 SCEHq 461. 

6 CJ p 816 note 23—59 CJ. p 302 
note $8 [a], p 823 note 4. 

90. Ex parte Dunn, 8 SC. 207. 

81. O'Connor v Slaker, (CCA Neb ) 


23 F (2d) 147, appeal dismissed 49 
SCt 158, 278 US 188, 73 LEd 3258 


DC—Cohen v. U 8,38 App DC. 123 
Representing federal farm board 
The attorney general is authorized 
to initiate suit by the United States 
to foreclose a mortgage given by a 
cooperative association to the fed- 
eral farm board under the Agricul- 
tural Marketing Act although the act 
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Supp. 870—U. S v. Crary, (DC 

Va.) 1 F Supp. 406. 
Conzent to taxation of costs 

It 13 @ prerogative of the United 
States not to be bound for costs, 
and the consent of the attorney gen- 
eral to an order to pay the costs of 
printing the transcript will not bind 


7 C.Jd.8. 
b. Conflicting Interests 


Between conflicting duties and Interests the attor- 
ney general shou'd choose that duty or interest most 
closely identified with the public good 

While it has been held that, where the action to 
be entertained to determine the validity of a statute 
must be brought against one of the departments of 
the state of which the attorney general 1s legal 
adviser as well as of the legislature, for the legis- 
lature to require him to maintain the action would 
be to place him in a position repugnant to his other 
official duties? where the attorney general 1s 
charged with the duty of requiring performance by 
state officials or bodies of their dutics, this duty 1s 
not overcome by a conflicting requirement that he 
shall represent such officials or bodies 1n court pro- 
cecdings, but the duty to prosecute overcomes the 
duty to represent? Whcere it 1s provided by stat- 
ute that an injured cmployee shall be represented 
in the supreme court by the attorney general in a 
proceeding for workmen’s compensation, but the at- 
torney gencral also represents the state treasurer 
in all cases, 1t has been held that the compensation 
claimant’s right to the services of the attorney 
general must yield to the state treasurcr’s right 
where the two interests are in conflict 4 


Where there 1s a conflict of authority between 
the attorncy general and the state auditor, the rule 
1s that, where the determinative factor is a question 
of law, the attorney general has jurisdiction, where- 
aS a mere question of fact may be settled or ju- 
dicially detcrmined at the instance of the auditor 
without recourse to the attorney gencral 5 


Where an application to prohibit wrongful acts 
would ordinarily be made by the attorney general, 
but he 1s alleged to be the wrongdocr, the court 
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may entertain the petition of parties interested 
without the consent of such attorney general§ 


c. Exclusiveness of Right 


The exciusiveness of the authority of the attorney 
general depends on the particular constitutional or statu- 
tory provision involved. 

As a general rule the authority of the attorney 
general under constitutional and statutory provi- 
sions to represent the state with regard to matters 
of public interest 1s exclusive’ although in the ab- 
sence of a constitutional restriction the legislature 
may provide special counsel for the state or any of 
its boards or officers who may act independently 
and not under the control of the attorney general.® 


It is also held that, in the absence of a statute, 
the right to defend a state officer is not exclusive 
with the attorney general, and such officer may be 
represented by other counsel;9 but where a statute 
makes 1t unlawful to employ counsel for the state 
without the written approval of the attorney gen- 
eral, 1t has been held that, while the employment 
of private counsel by the officers is proper for the 
purpose of presenting their views,19 they cannot 
file an appearance or control the litigation.11 


A statute requiring representation of the state or 
county in cases in which they are interested by the 
attorney general or person authorized by the court 
refers only to court cases, and does not bar the ap- 
pointment of special counsel as advisers by an 
exccutive department 12 


Supervision of judgments. Under a statute pro- 
viding that in actions of a certain class no judg- 
ment or final order shall be entered until the entry 
shall have been submitted to the attorney general, 
a judgment entered without such submission 13 


the United States as a losing party 
—U S v. Chemical Foundation, 47 8 
Ct 1, 272 US 1, 71 LEHd 131. 


2 State v. Executive Council of 
State of Iowa, 223 NW. 1787, 207 
Iowa 923 


3 State v State Board of Equaliza- 
tion, 249 P 996, 140 Wash 433. 


4 Marsh v. Aljoe, 282 P. 1055, 41 
Wyo 119. 


&. White v. Lowry, 1389 So. 874, 162 
Miss 761 


Misfeasance of state officer 
Insurance commissioner's appoint- 
ment of disqualified person as dep- 
uty fire marshal, would constitute 
“misfeasance” involving more than 
the ascertainment of a debt due; 
hence, attorney general, and not au- 
ditor, was proper party to sue com- 
missioner to recover payments to dis- 


qualified person—White v. Lowry, 
1389 So. 874, 162 Miss. 761. 


6 State v. Langer, 177 N.W 408, 46 
ND 462. 


7% Ala—State v. Butler, 142 So 631, 
225 Ala 191 
Fla—State ex rel Crim v Juvenal, 
169 So 663, 118 Fla. 487 
Miss -——Capitol Stages v. State, 128 
So. 759, 157 Miss 576 
Wath —State v Gattavara, 47 P.(3d) 
18 
xrmplied repeal 
Act creating state highway com- 
mission does not repeal statute em- 
powering atturney general to repre- 
sent commonwealth or departments 
thereof where it recognizes the gen- 
eral provisions of such statute— 
Montgomery v. Gayle, 288 S.W. 333, 
216 Ky. 567 


@ NJ.—Board of Public Utility 
Com’rs of New Jersey v. Lehigh 
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Valley R Co., 149 A 263, 106 NJ. 
Law 411 

N M—State ex rel Clancy vy. Hall, 
168 P. 715, 28 NM 422. 

6 CJ p 814 note 89 


& Casey v. Wait, 118 NH 297, 229 
Mass 200—59 CJ. p 323 note 99 


mepresenting judge in mandamus sult 
Although attorney general may ap- 
pear for justice of superior court 
against whom mandamus was 
brought, commanding him to allow 
petitioner to act as counsel in suit, 
attorney general was not required to 
act as counsel, and an appearance by 
other counsel is proper—Casey v 
Wait, 118 NB 297, 229 Mass 200. 


10. FPiccirllli Bros. vy. Lewis, 127 A. 
832, 282 Pa. 328. 


11. Puiccirilll Bros. v. Lewis, supra 


12. State v. Davidson, 275 P. 373, 33 
NM. 664. 


voidable but not void,1® although it has been also 
held that the requirement 1s mandatory and, if 
ignored and judgment is entered, it cannot be re- 
viewed.14 


d. Conduct and Management of Oause 


The attorney general ordinarily exercises complete 
control over all litigation conducted in his name. 


In the absence of explicit legislative expression 
to the contrary, the attorney general possesses en- 
tire dominion over every suit instituted by him in 
his official capacity whether or not there 1s a rela- 
tor,15 


It has been held that, when the state has no 
direct interest in the event of the suit, the attorney 
general, as such, has no power to control the con- 
duct thereof,1® or to withdraw his consent, given 
to the parties interested, to the use of the name 
of the state and of his name in bringing an action 
when such withdrawal would prejudice the parties 
interested.17 However, where a suit by a private 
party against the attorney general and another was 
consolidated with a suit on the relation of such 
other against the private party relating to the same 
subject matter, the attorney general could stipulate, 
as a defendant, that the effective date of a decree in 
the consolidated action should be postponed, al- 
though the relator in the other suit failed to assent 
thereto, where his interest was the same as the 


13. Lynch v. Board of Education of] wax was imported —Smith & Nichols 
City School Distmet of City ofiv. O S, 18 CtCust & PatApp 16. 
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public interest.1& 

The correlative of the rule that the attorney 
general may conduct the litigation of a state as 
may counsel for a private litigant 1s that the state 
1s bound by the neglect or default of the attorney 
general to the same extent as a private party.19 


Appearance. In the United States supreme court 
it is the uniform practice of the clerk to enter 
the appearance of the attorney general of the Unit- 
ed States in cases in which the United States 1s a 
party at the first term to which any writ of error 
or appeal 1s returnable. This practice is not con- 
clusive against the attorney general :f, at the first 
term, he withdraws his appearance or moves to 
strike it off; but, 1f he lets it pass for one term, 
it 18 conclusive upon him as to an appearance 20 


Disnussal, discontinuance, or disposition. As an 
incident of his control, the attorney general has 
power to dismiss or to discontinue suits brouyh* 
by him,?1 ether with or without a stipulation by the 
other party,*2 and to make any disposition of such 
suits that he deems best for the interest of the 
state.28 

The United States attorney general may abso- 
lutely dismiss or discontinue suits in which the gov- 
ernment 1s interested ** A fortiori, he may termi- 
nate the same upon terms at any stage by way of 
compromise or settlement.25 


People v. Small, 192 NH 2385, 3657 
Tl, 888 


Lakewood, 156 N.B. 188, 116 Ohio 

St. 861. 

Action for recovery of public mon- 
ey egally expended.—Lynch v 
Board of Hducation of City School 
District of City of Lakewood, 156 N 
E. 188, 116 Ohio St. 361. 


14 City of Cincinnati v Bell, 187 
NZ. 378, 45 Ohio App 6524. 

15. Pa—In re Taxpayers’ League’s 
Petition, 84 Pa Co. 9 

Wyo—State v Young, 7 P (2d) 216, 
44 Wyo 6, 81 ALR 114, 

&éCJ p 814 notes 98, 99. 


Gustoms litigation 

(1) Tariff Act (1909) subs 30 § 28 
(Comp St § 519), creating the office 
of the assistant attorney general in 
charge of customs litigation, confers 
upon him authority to stipulate witb 
counsel for the importers that a pro- 
test be sustained in part and over- 
ruled in part-——-U 8S. v. Zucca & Co, 
11 CtCust App 167. 

(2) A stipulation between assist- 
ant attorney general and importer’s 
counsel that protest might be deem- 
ed submitted, 1s authorized, where 


16. Cal—Peo v. North San Francis- 
co Homestead, etc, Assoc, 88 Cal 
564—Peo v Jacob, 12 P 223, 2 Cal. 
Unrep Cas 672. 

Ky —Atty -Gen. v. Wallace, 7 B Mon 
611 

N.Y¥.—Mechanics’ F. Ins Co.’s Case, 
5 AbbPr, 444 

6CJ p 8165 note 4 


17. People v Clark, 18 P 8658, 72 Cal 
289—People v. North San Francis- 
co Homestead, etc, Assoc, 88 Cal 
564—-People v. Jacob, 12 P, 222, 2 
Cal Unrep Cas 672 


1% Spring Lake Drainage & Levee 
Dist. v Stead, 104 NB 1014, 268 
Ill. 247. 


19. People v. Kings County Develop- 
ment Co, 191 P. 1004, 48 Cal App 
72. 


20. Farrar v. U. 8., 3 Pet (U8) 459, 
7 LEHd 741. 


21. State v. Young, 7 P.(2d) 216, 44 
Wyo. 6, 81 ALR, 114—6 CJ. p 816 
note 1 

Effect of bad faith 
The attorney general, although act- 


ten per cent additional duty was 1m~-|ing in bad faith, can dismiss suit 
posed by collector because of failure| brought by state—People v Sterling, 
to mark containers in which paraffin’ 192 NH 229, 357 ll 364, followed in'28. People of State of New York vy 
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22. State vw Young, 7 P (2d) 216, 
44 Wyo. 6, 81 ALR 114—6 CJ. 
Pp 816 note 2 


23. Kan—State v Finch, 280 P. 910, 
128 Kan 665, 66 ALR 13869 

Wyo—State v. Young, 7 P (2d) 216, 
44 Wyo 6, 81 ALR 114 

6 CJ p 816 note 3 


Presumptions of good fa:th and cause 
to act 


The attorney general is presumed, 
in filng a disclaimer in the land 
court on behalf of the territory, to 
act in good faith and with cause — 
In re American Sugar Co’s Applica- 
tion, 29 Hawau 820 


Effect of concession 

A. concession made by the attorney 
general at the close of the evidence 
on the first hearing in an action by 
the people was not matemal or bind- 
ing on the people, where the case 
was thereafter opened and further 
evidence taken, disclosing that the 
court and the attorneys recognized 
that the concession was abandoned — 
People v. Pulver, 285 N.Y.S. 655, 226 
App.Div. 416. 


2 23 OpAtty.-Gen. 507—22 Op 
Atty.-Gen 491. 


7 C.d.8. 


Pleadings and parties. Where an action is 
brought by the attorney general on the relation of 
another, the latter need not be joined as plaintiff 
unless the action is substantially for his benefit.2é 
Where the consent of the court to the maintenance 
of an action by the people by the attorney general 
is necessary, the consent is a condition precedent, 
and must be alleged and proved.27 


Appeal. Unless otherwise provided by statute, 
the attorney general is the only person who 1s au- 
thorized by law to appear for the people in the 
supreme court,28 and no other attorney appearing 
without his consent will be recognized.29 Where 
the state has instituted an action on the relation of 
citizens, and the attorney has thereafter intervened 
to protect the state’s intercst in the same subject 
matter, the attorney general’s failure to take an ap- 
peal cannot prejudice the rights of the relators to 
an appeal, their interests being direct and the 
state’s incidental.30 


Termination of authority. Special counsel ap- 
pointed by the attorney general and the attorney 
general himself have the right to proceed with 
cases pending at the time of passage of an act 
transferring cases of a particular class to the con- 
trol of another specified state officer where, by 2 
general statute, 1t 1s provided that no pending ac- 
tion shall be affected by the repeal of a statute but 
shall proceed as 1f the statute had not been re- 
pealed 31 


Effect of clection of new attorney general. The 
election of a new attorney general pending the trial 
of a case does not require the successor to be sub- 
stituted as counsel of record, and consequently does 
not justify the court im striking a cause from the 
calendar a cause noticed for trial by the succes- 
sor.32 


State of New Jerscy, 41 SCt 492,,26. N Y—People 
256 U.S 296, 66 L.Hd 937—8 CJ. 
p 816 note 7. 


Retirement on terms 

Where the United States govern- 
ment intervencd in a suit to enjoin 
the discharge of sewase into New 
York Bay, 1t was within the powor 
of the attorney gencral, under the 
power to control and conduct litiga- 
tion, conferred upon him by act of 
corgress, to stipulate for the retire- 
ment of the United States from the 
case on terms stated in the stipula- 
tlon and approved by the sccretary 
of war, and afterwaid ombodied in a 
permit for the construction of the 
scwer —Feople of State of New York 
v. State of New Jersey, 41 S.Ct. 493, 
266 U.S. 296, 65 LEHd. 937. 


594 
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Bank, 7 How Pr 
Wis —Siate v Cunningham, 51 NW 
724, 81 Wis 440,15 LRA. 661. 
6 CJ. p 815 note 10 
People v. Bleecker St, etc, R. 
Co, 1835 NYS 1045, 140 App Div 
611, afurmed 95 ND 1186, 201 N.Y. 


38. Cal—People v. Pacheco, 29 Cal 


Mich —People v. Navarre, 22 Mich. L 


Representing county 

Under a statute providing that the 
attozney general shall represent the 
county on appeal in the absence of a 
conflict between state and county in- 
terests, the attorney general must be 
regarded by the adverse party as 
counsel on appeal in the absence of 


e. Informations in Oivil Oases 
(1) At law 
(2) In equity 


(1) At Law 


An Information In a olvil case at law is an ancient 
form of practice whereby the sovereign sues for damages 
or debts due him. 

An information in civil cases is an ancient form 
of practice whereby a suit was filed by the attor- 
ney general, or other proper officer, on behalf of 
the government to recover money or other charges, 
or to obtain satisfaction in damages for any per- 
sonal wrong committed on the lands or other pos- 
sessions of the government. An “information” 
and a “complaint” are regarded as synonymous,®4 
a complaint preferred on behalf of the state in a 
civil action being usually termed an “information.”9§ 


One form of this remedy is an information in 


| debt upon any contract for moneys due to the gov- 


ernment or for any forfeit due to the government 
from the breach of a penal statute. 


(2) In Equity 
(a) Definition and nature 
(b) Information and bill 
(c) When information will lie 
(d) Mode of procedure 
(e) Amendment 
(£) Conduct and control of procecdings 


(a) Definition and Nature 


A proceeding In equity by the state on Its behalf 
or on behalf of one under the protection of the state Is 
begun by Information and not by petition and prayer. 


Where a suit in equity 1s instituted by the attor- 
ney general or other proper officer on behalf of the 
government, state or national, or of those who par- 
take of 1ts prerogative, or whose rights are under 


such conflict——Corker v. BElmore 

County, 84 P. 509, 11 Idaho 787. 

28. Frey v. Michie, 36 NW. 184, 68 
Mich 323—Babcock v Hanselman, 
816 note 18 

30. State v. Benton, 178 NW 1, 190 
Iowa 216, rehearing denied 180 N. 
W 166, 190 Iowa 216. 

31. State v Lane, 203 SW. 17, 134 
Ark 71 

32. People v. Carson, 29 N.Y.S. 619, 
78 Hun 644 

33. 8 Blackstone Comm. p 361, 

34. People v. McClellan, 105 N.Y.S. 
844, 54 Misc. 130. 

35. People v. McClellan, supra. 


36. U S v. One Stephens Automo- 
bile, (DC Or.) 272 F. 188, 


Vv Metropolitan 
144 
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its protection, such as the objects of public char- 
ities, as considered in the title Charities § 60 [11 
C.J. p 368 note 66], the matter of complaint 13 
Offered to the court, not by way of petition, but by 
way of information by the attorney general or 
other proper law officer of such government.3? 
It 1s a legal proceeding in chancery, older than 
the court of equity, whose equitable powers, when 
acquired, were termed extraordinary to distinguish 
them from its ordinary or legal jurisdiction 38 


By such information the attorney general as offi- 
cial representative of the government undertakes to 
put the court im possession of facts which when 
communicated in proper form, through the night 
official channel, zmposes upon the court determinate 
duties 9 The attorney general does not take the 
attitude nor hold the language of an ordinary suit- 
or; he is not a complainant, nor does he petition.49 


The function of an information is the same as a 
bill in equity, and it in every respect follows the na- 
ture of a bill except as to name and form 41 


(b) Information and Bill 


Where an individual has an Interest [In the subject 
matter of the Information, he may have his bill joined 
with such Information, and they form what is known 
as “an information and bill.” 

Where a private individual has an interest in the 
matter in dispute in connection with the government, 
of an injury to which interest he has a right to com- 
plain, apart from the government, he may have his 
personal complaint or bill joined to, and incorporat- 
ed with, the mformation of the attorney general, and 
they form together an information and bill42 In 
a suit by information and bill, unless the bill is not 


37. Mo—State v. Vandalia, 94 SW. 


1009, 119 MoApp 406 1189 note 25. 
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incorporated with the information, the relator sus- 
tains both the character of plaintiff and relator,‘ 
and, if he dies pending the action, no further proceed- 
ings can be had thereon until a new relator is made 
a party to the record 44 


An information and bill cannot be supported un- 
less the relator has some individual interest in the 
subject matter of the suit ,45 and, 1f 1t should after- 
ward appear that he has no interest to be subserved, 
the bill may be dismissed with costs and the informa- 
tion retained 8 However, a pleading filed as an in- 
formation, although having many of the features 
of a bill. cannot be retained as a bill when dismissed 
as an mformation,*? as the attorney-general cannot, 
where he fails to make out a case on behalf of the 
public by his information, bring forward the relator 
as orator at the hearing.‘ 


(c) When Information Will Lie 


An Information will lie only where a public Interest 
is Involved. 


An information in equity by the attorney-general 
or other proper officer can be maintained only where 
it is brought in the imterests of the public,49 a 
public grievance must be the basis of the informa- 
tion,50 and it cannot be brought in the name of 
the attorney general at the relation of an individual 
merely for the protection of the latter’s private in- 
terests.51 Among other grounds, an information in 
equity will lie: To assert the government’s right 
to interest in certain property ,5* to establish and 
enforce the execution of a public trust ;53 or to pre- 
vent the misappropriation and misapplication of 
funds or property raised or held for public use.54 


A. 347, 61 NJEq 259—31 CJ. p, 80 atty-Gen v. Hvart Booming Co, 


84 Mich. 462—31 CJ. p 1190 note 


NJ—wWilson v. State Water Supply/4g. Atty -Gen. v. Parker, 126 Mass.| 33. 


Commission, 98 A. 782, 84 NJ Eq 
150—Fraser v. Fraser, 75 A 979, 77 
NJIHq. 205, affirmed 81 A 4383, 78 


216. 


City Presbytery, 61 A 1027, 67 N 

J Hq. 652,8 LRA(NS.) 227. 
Or—State v. Lord, 48 P. 471, 28 Or | gy 

498, 31 LRA. 473. 34 Mich 462 


$8. Wilson v State Water Supply | “: 
Commission, 98 A 732, 8 NJEHq supla. 
150—81 CJ. p 1189 note 19 45, 


24 
39. <Atty.-Gen. v. Molter, 26 Mich 
444 


40. Atty -Gen. v. Moliter, supra. 


41. Cal—People v Stratton, 25 Cal. 
242 

Mo—State v Vandalia, 94 8S W. 1009, 
119 MoApp 406. 


42. Atty-Gen. v. Central R. Co., 48 


Co, 8 NHB 


150 


44. People v. Stratton, 25 Cal 242. 


N J Ea. 296—MackKenzie Vv. Jersey 45. People V. Stratton, 25 Cal. 242 
46. <Atty.-Gen. v Parker, 126 Maas, 
216—81 CJ. p 1189 note 29. 


Atty.-Gen v. Hvart Booming Co., 
Atty.-Gen. v. Hvart Booming Co, 


Cal—-People v. Stratton, 25 Cal 
s 


Mass—Kenney v. 

188, 142 Mass. 417— 
Atty -Gen v. Tutor Ice Co, 
Blass 239, 6 AmR, 227—Parker 
v. May, 5’ Cush 386. 

NJ-—Whlson v State Water Supply 
Commission, 93 A. 782, 84 NJ Eq 


Or—State y. Shively, 10 Or. 287, 


51. Illi—People v. General BHlectric 
R Co, 50 ND 158, 172 Il. 129 
Mass—Kenney v. Consumers’ Gas 
Co, 8 NE. 188, 142 Mass 417 
Mo—State v Vandalia, 94 SW. 1009, 
119 Mo App. 406. 
31 CJ p1190 note 84. 


52. Benton vw Woolsey, (NY) 12 
Pet (0.8) 27, 9 LHd. 987—81 C 
J. p 1190 note 35. 


53. NJ—MackKenzie v. Jersey City 
Presbytery, 61 A. 1027, 67 NJ Eq 
652, 8 LRA(NS) 227. 

N.Y —People v. Ingersoll, 58 NY. 1, 
17 Am R. 178. 

Or—State v. Lord, 43 P. 471, 28 Or 
498, 31 LRA. 478. 


54 People v. Ingersoll, 58 N.Y. 1, 
17 Am R. 178 


Consumers’ Gas 


104 
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(d) Mode of Procedure 


aa. In general 
bb. With or without relator 


aa. In General 


An Information is commonly brought In the name of 
the attorney general. 

The common form of instituting an information in 
equity is in the name of the attorney general or 
other proper law officer on behalf of the govern- 
ment,55 although it 1s sometimes brought 1n the name 
of the government upon the relation of the attorney- 
general,56 or of a private citizen,57 but in any case 
the information should show on its face in no un- 
certain manner that the attorney general is the 
officer instituting and prosecuting the suit and the 
sole person responsible for its inception and main- 
tenance.58 

It has been held that, in the absence of statutory 
authority to do otherwise, an information by the 
United States should be filed, not 1n the name of the 
attorney-general, but in the name and behalf of 
the United States 59 


Leave of courf. A statute providing that an at- 
torney gencral can bring an information on com- 
plaint of any private party on leave granted by a 
circuit judge requires permission of the court only 
in cases instituted in the circuit court, and has no 
application to proceedings in the supreme court. 


bb. With or without Relator 


Where the sult affects sovereign rights, no relator 


65. Hunt v Chicago Horse, etc, R 
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la necessary, but where the action does not affect 
primarily the public Interest it Is ordinarily upon relation. 


Where the suit ummediately concerns the rights 
of the government alone, the attorney general usual- 
ly proceeds by way of information without a rela- 
tor ,61 and, 1f there is a private relator, it need not 
appear that he has any special interest in the sub- 
ject matter or in the relief sought.62 Where, how- 
ever, the suit is one that does not :mmediately con- 
cern the rights of the government, it is the more 
common practice for the attorney general to depend 
upon the relation of some person whose name is in- 
serted in the information as the relator, in order that 
there may be someone hable for the costs of the 
information in case 1t should turn out that it 1s im- 
properly filed or smproperly conducted,®* in which 
case it 1s called an information ex relatione ;54 but 
it 18 not essential even in such cases, that there 
should be a relator.65 


Who may be relator. A relator within the rule 
that the attorney general may insert the name of one 
in an information as relator, when the suit 1s one 
that does not smmediately concern the rights of the 
government, 1s usually some person interested in the 
subject matter of the suit and whose private rights 
may be protected by the decree which is sought 
mainly on the ground of public myjury.66 It has 
been held that such a relator may be a private per- 
son,6? the inhabitants of a public corporation,88 
a public board,®® or the officers of a private institu- 
tion, such as a church.70 


Presbytery, 61 A 1087, 67 N.J Eq |1n case it appeared that the suit was 


Co,13 NB 176, 121 Ill 638, affizm- 
ing 20 Ill App. 282—31 C.J p 1190 
note 46 


56. Revell v. People, 52 NH 1062, 
177 Ill. 468, 69 AmSR 267, 48 lL. 
RA. 790—31 CJ p 1190 note 47 


57. State v. Cunningham, 61 NW. 
1138, 82 Wis 89. 


58. US.—Mullan v. U. 8, (Cal) 16 
S Ct. 1041, 118 US 271, 80 LEG 
170—U0 S v. Throckmorton, (CaL) 
98 US 61, 25 L Bd 938—Pennsyl- 
vania v. Wheeling, etc., Bridge Co, 
18 How.(U0 8) 618, 14 L Bd 249 

Or —State v. Lord, 43 P 471, 28 Or. 
498, 31 LRA 478 

31 CJ p1190 note 49. 


58. Atty -Gen v Rumford Chemical 
Works, (CCRI) 32 F 608—U. 8S 
v Doughty, (CCN Y.) 3265 F Caz. 
No 14,986, 7 Blatchf 424 


60. State v. Sanders, 110 S.B 808, 
118 SC. 498 


61. State v Cunningham, 51 NW 
724, 81 Wis 440,15 LRA 6561—31 
CJ pi1191 note 63 


62. NJ—MacKecnsie v. Jersey City 


662,83 LRA(NS) 227 

Wis—State v Cunningham, 61 NW. 
1133, 82 Wis 39—State v Cunning- 
ham, 51 NW 724, 81 Wis 440, 15 
LRA 661 

31 CJ p 1191 note 54. 


improperly instituted or prosocuted. 
The introduction of a relator was a 
mere act of favor on the part of the 
crown and its officers”—State v 
Lord, 48 P. 471, 474, 28 Or. 498, 31 
LRA. 478 


63. State v Lord, 48 P 471, 28 Or.|&% Dist Atty v Lynn, etc, R Co, 


498, 31 LRA 473—31 CJ. p 1191 
note 55 


6@% MacKenzie v Jersey City Pres- 
bytery, 61 A 1027, 67 NJ Hq 6652, 
8 LRA(NS) 227 


65. State v. Lord, 48 P 471, 28 Or 
498, 31 LRA 473—381 C.J p 1191 
note 57 


wmeason stated 

“It was the general practice, where 
suits immediately concerned the 
right of the crown, for the crown 
officers to proceed without a relator; 
yet by reason of a prerogative of the 
crown not to pay costs to a subject, 
except in certain cases, sometimes, 
through the tenderness of the offi- 
cers towards the defendant, the in- 
terposition of a relator was required, 
against whom the costs were taxed 
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16 Gray (Mass ) 243. 


67. Dist Atty v Lynn, etc, R Co, 
supra—<Atty -Gen. v Boston Wharf 
Co, 12 Gray (Mass) 653 


66. Atty~-Gen. v. Tarr, 19 N.H 3658, 
148 Mass 309, 32 LRA. 87’—Atty.- 
Gen v. Butler, 123 Mass. 304 


69. Atty-Gen. v. Parker, 126 Mass. 
216—Atty.-Gen. v. Boston, etc, R. 
Co, 118 Mass 345—Aity-Gen. v 
Bay State Brick Co, 115 Mass. 431 
—Atty -Gen. v Woods, 108 Mass 
436, 11 AmR 880—Duist Atty. v. 
Lynn, etc, R Co, 16 Gray (Mass.) 
243 


70. Mass—Atty -Gen. v Merrimack 
Mfg Co, 14 Gray 586 

§8C—Atty -Gan. v Society for Re 
lief Elderly Widows, etc. 29 SC 
Hq 190 


$8 
{e) Amendment 


An information may be amended as any other plead- 
ing. 

In a proper case leave may be granted to amend 
an information so as to make it a technical bill in 
equity,74 or to amend a bill by making :t either a bill 
and information or an information.74 


(f) Conduct and Control of Proceedings 


As a general rule the attorney general has exclusive 
control of information proceedings affecting a public in- 
terest, but, where only a private interest Is Involved, 
the relator may control the action. 

As a general rule the attorney general has entire 
control of the proceedings, whether the information 
is filed ex officio or at the instance of a relator; and 
the suit must be prosecuted by his sanction and be 
guided and controlled by his judgment.78 Where the 
proceeding is by information purely, a relator when 
joined 1s not a party in the case except so far as he 
may be said to be such in the sense that he is 
directly chargeable with costs,74 and he cannot be 
heard by counsel, nor in person,75 nor can he take 
any steps in the cause 1n his own name and independ- 
ent of the attorney general.76 


Where the suit does not immediately concern the 
rights of the government, and is instituted in the 
name of the state, by the permission of the attor- 
ney general upon the relation of the real party in 
interest, seeking relief, and the state has no direct 
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interest in the event of the suit, the attorney gen- 
eral, as such, has no power to control the conduct of 
the suit,?7 or to withdraw his consent to the use of 
the name of the people, to the prejudice of the rela- 
tor.?8 The suit 1s then carried on under the direc- 
tion of the relator and he 1s considered as answerable 
to the court and to the parties for the propriety of 
the suit and the conduct of it; and if the suit ap- 
pears to have been mproperly instituted or smproper- 
ly conducted he may be held responsible for the 
costs.79 


Dismissal. Ordinarily the attorney general may 
dismiss the proceedings if he thinks proper in the 
discharge of his official duty,89 and the relator has 
no right to move to set aside such dismissal.8 It 
has been held, however, that, where the rights of the 
government are not immediately concerned, and the 
information is filed with the attorney general’s con- 
sent on the relation of another, the attorney general 
cannot dismiss to the prejudice of the relator.®? 


§ 9. —— In Criminal Prosecutions 


The attorney general may conduct criminal trials In 
a propsr case where authorized by statute, and has the 
exclusive right to represent the state on appeal. 
Although :t 1s not generally the duty of the attor- 
ney general to conduct criminal trials in the court 
below,83 he may ordinarily assist the prosccutor 
whenever he desires to do so, in states where the at- 
torney general exercises common-law powers.®! 


71. Thompson v. Thompson, 11 Del 
226—31 C.J. p 1191 note 67 

72. Oxford Union Cong. Soc v West 
Cong Soc., 55 NH 468—Atty -Gen 
v. Dublin, 388 NH i69—31 CJ. p 
1191 note 69 


73. Mass—Parker v. May, & Cush 
836 

Mich.—<Atty -Gen v. Moliter, 26 Mich 
444 

81 C J. p 1191 note 70. 


74. Mass—Atty -Gen v Parker, 126 
Maas 216—Parker v. May, 6 Cush. 
836. 

Mich —Atty.-Gen v. Moliter, 26 Mich. 
444, 


765. Atty-Gen. v Parker, 126 Mass 
216—Parker v. May, 5 Cush (Mass ) 
83—31 CJ p 1192 note 72 


7e. U.S—<Atty -Gen. v. Rumford 
Chemical Works, (A.C.RI) 82 F 
608. 

Di—Hesing v. Atty-Gen, 104 Il 
293. 

Mass ~—Parker v May, 5 Cush. 337 

Mo.—State v Vandalia, 94 SW. 1009, 
119 Mo App. 406 


77. Cal—People v Clark, 13 P 858, 
72 Cal 289—People v North San 
Francisco Homestead, etc, Co, 38 


Ky —Atty -Gen, v Wallace, 7 B Mon 
61L, 

7a. People v Clark, 18 P 858, 72 Cal 
289—~People v North San Francis- 
co Homestead, etc, Assoc, 38 Cal. 
564——People v Jacob, 12 P 222, 32 
CalUnrep Cas 673 


79. Mich—Atty -Gen v. Molter, 26 
Mich 414 

Wis —State vy Cunningham, 51 N.W. 
724, 81 Wis 440,15 LRA 661. 


8. Ill—Hesing vy. Atty-Gen, 104 
Ill 292. 

Mo—State v Vandalia, 94 S.W. 1009, 
119 Mo App 406 


81. Tll—Hesing v. Atty-Gen, 104 
Til 298. 

Mo—State v Vandalia, 94 SW. 1009, 
119 MoApp 406. 

81 CJ p 1192 note 83. 


62. Cal—People v Jacob, 12 P. 223, 
2 Cal Unrep Cas 672 

ate -Gen v. Wallace, 7 B Mon. 

83%. Ky—Sharp v. Kirkendall, 2 J.J 
Marsh 160 

Tenn—Temple v. State, 155 S.W 
388, 137 Tenn, 429. 

6CJ p 816 note 26 


Cal 6564—People v Jacob, 12 P.| 8&4. Ill—People v. Looney, 145 N.B 


222, 2 CaLUnrep Cas. 673. 


865, 814 Tl 150 
1234 


Mass —Commonwealth v Kozlowsky, 
131 NB 207, 2388 Massa. 3879— 
Com v Tuck, 20 Pick. 356. 

6 CJ p 816 note 327 


Bight to appear before grand jury 

(1) Since the statutes expressly 
author.ze attorney general, when in 
his judgment people’s interest re- 
quires it, to attend tral and azgsist 
in prosecution of crime, defendant 
cannot object to appearance of at- 
torney general before the grand jury 
afier return of indictment, the word 
“trial’’ also including all preliminary 
and subsequent proceedings in case 
—People v. Looney, 145 NB 3865, 314 
Ili 150 


(2) While by statute the functions 
of a prosecuting officer are ordinarily 
performed by district attorneys, the 
attorney general is not excluded 
therefrom where public welfare in 
his opinion requires his intervention 
—Commonwealth v. Kozlowsky, 181 
N.B 207, 288 Mass 879 


(3) A statute providing that the 
attorney general shall consult with 
and advise district attorneys and 
that, 1f, in hig judgment, the public 
interest so requires, he shall assist 
them in attending the grand jury, 
does not impledly restrict his gen- 
eral authority to intervene whenever 


7 C.J.8. 


The legislature has the constitutional power to 
confer upon the attorney general the right in his dis- 
cretion to supplant states’ attorneys or to assist them 
in the institution and prosecution of criminal cas- 
es,85 and this duty of responding to the call of the 
governor or legislature 1s usually regarded as man- 
datory.86 


Under statutes requiring the attorney general, 
when duly requested, to institute or prosecute crim- 
inal actions, he is invested with full control over 
the prosecution, and has all the rights and powers 
of a prosecuting attorney,8? although this power in 
the attorney general 1s not exclusive of the county 
attorney where the attorney general is authorized to 
assist, but not to supplant, the district attorney 88 
The duty imposed by such statute requires no speci- 
fication by the governor or legislature as to the per- 
sons guilty, the witnesses to be called, and the sub- 
ject matter, but any reasonable request to investigate 
crime in general, or a certain type of crime in a 
specified locality is sufficient ,89 and the attorney gen- 
eral may be required to summon and question speci- 
fied witnesses and io institule criminal proccedings,®0 
ihe attorney general having no discretion as to wheth- 
er he shall prosecute, or as to whether an examina- 
tion personally and not before a grand jury shows 
want of probable cause.91 


The attorney general cannot suspend the operation 
of any statute, as by an agrecment of immunity to 
prosecution pending a test of the constitutionality 
of a statute,®* but where the attorncy gencral must 
defend a state official for an act done 1n the course 


he deems it advisable—Common-, Sigmng information 


ATTORNEY GENERAL 


§ 9 


of his duties, he may direct the solicitor not to bring 
the action.®% 


Granting immunity to witnesses. Where an attor- 
ney general is given general superintendence of 
prosecutions which he desires to undertake, or which 
the governor or legislature directs him to undertake, 
this gives him complete control of the case and all 
its incidents, so that where the attorney general has 
promised immunity, or, not having promised it, seeks 
to grant it, to facilitate investigations, the county 
attorney cannot prosecute the witness where the 
attorney general appears and moves to discontinue 
the action 94 


Designaiion of place of confinement. Under stat- 
utes authorizing the attorney general of the Unit- 
ed States to designate a penitentiary outside the state 
where a criminal was convicted if the penitentiary in 
the state of conviction is unsustable, the attorney gen- 
eral may direct the marshal to remove the prisoner 
to the designated penitentiary,95 or he may make a 
uniform designation for the guidance of the courts 
in pronouncing sentences in the future.96 


Appeal. The atlorney general may appeal on be- 
half of the state in cases where an appeal is allow- 
able,®7 but a statute giving the attorney general the 
right to represent the state on appeal does not prevent 
the county attorney from taking the appeal 98 


It 1s, in the absence of any constitutional or stat- 
utory provision to the contrary, the duty of the at- 
torncy general to represent the state on criminal 
appeals,99 and such cause 1s under the exclusive con- 
trol of the attorney gencral,! notwithstanding a stat- 


88. State v. Dawson, 119 P 360, 86 


wealth v Kozlowsky, supra. 


Murder case 

The attorney general may assist 
the prosecuting attorney, at the lat- 
ter’s request and by consent of 
court, in a prosecution for murder, 
without stating whether be appears 
in his official capacity or as hired 
counsel—State v Hays, 28 Mo 287 


85. State v. Major, 160 So 426, 181 
La. 822—6 CJ. p 816 note 28 


86. Kan—State v. Dawson, 119 P 
$60, 86 Kan. 180, 39 L.RA (N&.) 
993 

N ¥.—People v. Kramer, 68 NYS. 
388, 88 Misc 209, 15 NYCr 257. 

Wis—EHmery v. State, 78 N.W. 146, 
101 Wis. 627. 

6CJ p 816 note 29 


87. Colo—People v. Gibson, 126 P. 
631, 68 Colo 231, Ann Cas.1914B 
138. 

Kan—State v. Finch, 280 P 910, 128 
Kan. 665, 66 ALR 1369—State v 
Bowles, 79 P. 726, 70 Kan. 831, 69 
LRA, 176. 

6 CJ. p 816 note 30. 


“The Attorney General undoubted- 
ly had the same power to appear, 
present, and sign an information, 
when requested by the Governor or 
either branch of the Legislature, as 
had the county attorney.”—Luther v. 
State, 197 P. 583, 584, 18 Okl Cr. 664. 
Authority to act on appeal 

The altorney general’s authority is 
not terminated by an appeal where 
he has been directed by the governor 
to enter a county and try cases in 
the circuit court of that county or 
of any county to which the cause 
should be transferred, and his mght 
to appear in the appellate court is 
not dependent on the governor’s or- 
der or request to do so—State v. 
Hebl, (Or) 52 P (2d) 1118. 

Liquor law enforcement 

Attorney general is law enforce- 
ment head of atate intoxcating 
liquor law, with authority to enforce 
its provisions in any county.—State 
v Finch, 280 P. 910, 128 Kan, 665, 66 
A. R. 1869. 


88. Dupree v. State, 171 P. 489, 14 
OKI Cr. 369, URA1918D 865. 
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Kan 180, 39 LRA(NS.) 993 

$0. State v. Dawson, supra 

81. State v. Dawson, supra. 

92. Eastman O11 Mills v. State, 93 
So 484, 130 Miss 63 

83. State v. Cooper, 96 S.H. 398, 110 
SC 256. 

94 State v. Finch, 280 P 910, 138 
Kan 655, 66 ALR 1869 

95. Ex parte Karstendick, (La) 93 
US. 396, 28 L.Bd 889 

96. Hix parte Karstendick, supra, 

97. State v. Eey, 46 So. 75, 93 Missa. 
115 

96. State v. McDonald, 203 
$11, 48 SD 167 

99. Ark—St Louis-San Francisco 
Ry Co v. State, 38 SW.(2d) 654, 
183 Ark. 733 

Fla—State ex rel Landis v. 8 HEH. 
Kress & Co., 155 So. 828, 115 Fila. 
189 

L. State v. McDonald, 203 N.W. 311, 
48 SD. 167—6 CJ. p 817 note 32. 

Appeal taken by county attorney 
The attorney general may prose- 


N.W. 


§ 10 


ute making it the duty of a prosecuting attorney to 
conduct such cause with the advice and assistance 
of the attorney general.? 


§ 10. In Disbarment Proceedings 


In some states the attorney general may Institute 
disbarment proceedings. 

In some jurisdictions the attorney general has 
power to institute disbarment or suspension pro- 
ceedings 3 


§ 11. Liabilities 
The lability of the attorney general for costs is 


discussed in § 12, and his liability to civil suit 1s dis- 
cussed in § 13. 


§ 12. —— Costs and Officer’s Fees 


An attorney general is not ordinarily liable for costs. 
Applying the general rule that a sovereign 1s not 
liable for costs, the attorney general, acting in an 
official capacity as relator for the sovereign, 1s not 
liable for costs,* and a statute providing that costs 
will be awarded against the relator 1n suits institut- 
ed in the name of the state does not apply to the 
attorney general acting ex officio On the other 
hand, it has been held, under a simular statute pro- 


ATTORNEY GENERAL 


7 C.J.S. 


viding that “when the state is plaintiff, the relator 
only shall be liable,” that judgment could be entered 
against the attorney general, as relator, but that costs 
so taxed should be paid by the state, and also that 
the court had a discretion to refuse to render judg- 
ment for costs where the suit was against a municipal 
corporation concerning the distribution of public 
funds.? 


§ 13. —— Actions and Proceedings against 
Attorney General 
The attorney general its liable personally in a suit 
to restrain the enforcement of an unconstitutional stat- 
ute, but he is not lable for malicious prosecution or 
abuse of process. 

An action to prevent the enforcement of an un- 
constitutional statute is brought against the attor- 
ney general as an individual and not as an officer, 
on the theory that the act 1s a personal and not an 
official act, and that he is personally liable there- 
for.8 


Malicious prosecution. The fact that the attorney 
general or his assistant institutes a criminal proceed- 
ing maliciously and without probable cause does not 
render him personally lable to the person injured, 
where the act 1s done in the course of duty;9 and 


cute an appeal taken by the county 
attorney in a criminal proceeding — 
State v. McDonald, 202 N.W. 211, 48 
SD 167. 


Wfect of appointment of special 
county attorney 

Where it 18 by atatute the duty of 
attorney general to represent state 
in all actions in criminal court of 
appeals, an order of district court, 
directing one app<.nted temporarily 
in lieu of regular county attorney to 
represent state in prosecution of 
case in such court, 18 void —Board 
of Com’rs of Comanche County v 
Fain, 166 P 896, 66 Okl 15—6 CJ p 
817 note 82 [a]. 


2 People v Bussey, 45 NW. 594, 80 
Mich 601 


Gonstruction of statutes 

Although a statute makes it the 
duty of the prosecuting attorney to 
appear on appeals in cases he has 
tried below, this does not affect the 
exclusive control of the attorney 
general in view of the fact that the 
atatute giving him control of litiga- 
tion was not repealed, and in view of 
other sections requiring notice to the 
attorney general of application for 
writ of error, of the issuance of writs 
of error and certiorari, of the filing 
of bills of exceptions, and of assign- 
ments of errors; but the duties of 
the parties will be adjusted so that 
the prosecutor must prepare a brief 
and argue the case under the direc- 


tion of the attorney general—People 
v Bussey, 45 NW 594, 80 Mich 501 


3 Wilson v. Popham, 15 SW _ 859, 
91 Ky 827,12 Kyl. 904—6 CJ p 
812 note §&0. 


4 MIll—Attorney General v. Illinois 
AgtTicultural College, 85 Ill 616 
Minn—State v Dover, 130 NW. 539, 

113 Minn 4652. 


5 State v. Dover, supra 
6 Henderson v. State, 96 Ind 487. 


7 State v. Marian County, 85 Ind 
489 


8 Ex parte La Prade, 53 SCt 683, 
289 US 444, 77 LEd 1311, vacat- 
ing Atchison, T &8S F Ry Co v 
La Prade, (DC Ariz) 2 FSupp 
855. 


Reasons stated 

(1) “If the act which the state at- 
torney general seeks to enforce be a 
violation of the Federal Constitution, 
the officer, in proceeding under such 
enactment, comes into conflict with 
the superior authority of that Con- 
stitution, and he is in that case 
stripped of his official or representa- 
tive character and 1s subjected in his 
person to the consequences of his 
individual conduct "—Ex parte 
Young, (Minn.) 28 SCt 441, 454, 209 
US 128, 52 LH 714, 13 LRACN. 
S) 9332, 14 AnnCas 764 


(2) “It would be an injury to com- 
plainant to harass it with a mult- 
plicity of suits or litigation general- 
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ly in an endeavor to enforce penalties 
under an unconstitutional enactment, 
and to prevent it ought to be within 
the jurisdiction of a court of equity ”’ 
—Hx parte Young, supra. 


9. Semmes v. Collina, 82 So 145, 120 
Miss 2665. 


Public polloy 

“In our opinion the law requires 
us to hold that a special assistant to 
the Attorney General of the United 
States, 1m the performance of the 
duties imposed upon him by law, 1s 
immune from a civil action for mali- 
clous prosecution based on an indict- 
ment and prosecution, although it 
1esults in a verdict of not guilty ren- 
dered by a jury The immunity 1s 
absolute, and is grounded on princi- 
ples of public policy ‘The public in- 
terest requires that persons occupy- 
ing such important positions and s0 
closely identified with the judicial 
departments of the government 
should speak and act freely and fear- 
lesaly in the discharge of their im- 
portant official functions. They 
should be no more liable to private 
sults for what they say and do in the 
discharge of their duties than are 
the judges and jurors, to say noth- 
ing of the witnezses who testify in & 
case "—Yaselli v. Goff, (CCAN Y ) 
12 F.(2d) $96, 406, 56 ALR 1289, af- 
firming (DC.) 8 F (2d) 161, certio- 
rari granted 47 SCt 101, 273 US 
677, 71 L.Ed 835, and affirmed 48 S 
Ct. 155, 275 US. 503, 72 LEd 3965. 


7 ©.J 5. 


this is true even where the atiorney maliciously 
conspired to secure the appoiniment as prosecutor.19 


In summary proceedings by intervention of third 
persons in a criminal action to regain possession of 
documents retained by the attorney general after 
their production under a subpoena duces tecum, pro- 
cedural questions may be disregarded where substan- 
tial justice can be done 11 


§ 14. Privileges and Disabilities 


a. Practicing privately 
b. Precedence 


ATTORNEY GENERAL—AU 


a. Practicing Privately 
In the absence of a statute to the contrary the at- 
torney general] may practice law privately. 


In the absence of constitutional or statutory inhi- 
bition the attorney general may engage in private 
practice during his term of office;12 and it has been 
held that he may appear against the state in cases 
where it is not his official duty to represent the 
state.18 


b. Precedence 
The attorney general’s cases have no precedence. 
It has been held that a cause in which the attor- 
ney general is concerned has no preference at the sit- 
tings or circuits.14 


ATTORNEYSHIP. The office of an agent or at- 


torney.1 


ATTORNMENT. “Aitornment,” as the word 1s used 
in the law of landlord and tenant, will be defined in 
the title Landlord and Tenant §§ 277-279 [85 C.J. p 
1247 note 97-p 1249 note 10]. It has been said 
that the term 1s a relic of the old common law, and 
has been defined as meaning an act of a feudatory, 
vassal, or tenant, by which he consents, upon the 
alienation of un estate, to receive a new lord or su- 
perior, and transfers to him Ins homage and serv- 
ice;? a turniug over or transfer by a lord of the 
services of his tenant to the grantee of his saigmory.® 


Phrases “Attornment made ... in conse- 


quence of some judgment at law,’ “attornment to 
. - . &8mortgagee,”5 “attornment . . . to a stran- 
ger,”6 “conveyance under seal with attornment,”? 
and “tenancy arising out of an attornment.’’8 


ATTRAOTION. Act, property, or power of attract- 
inp®; also that which attracts or draws; a pleasing 
or alluring object.1° 


Phrase: “Two attractions each afternoon and 


evening 711 


ATTRACTIVE NUISANOE. See Negligence § 29 
[45 C J. p 758 note 12-p 786 note 36]. 


AU. Law French, at, to, for, until, in case of.!2 


10. Yaselli v. Goff, supra 


meason stated 

“The important fact is that he was 
appointed to the office, and, having 
been appointed, the public interests 
require that he shall be free and 
fearless to act in the discharge of 
his official duties If he cannot be 
charged with acting willfully and 
maliciously after he gets appointed 
to the office, no more can he be 
charged wiih having conspired to get 
into the wuthee in order to act will- 
fully and malheiuu-ly after he gets 
his appointmcnt ‘The one charge 18 
as much to be feared as the other, 
and is equally derogatory to his pub- 
he character and us fulness in the 
office”"—Yaselh v Goff, (CCANY) 
12 F(2d) 396, 407, 66 ALR 1239, 
affirming (DC.) 8 F (2d) 161, certio- 
rari granted 47 SCt 101, 273 US. 
677, 71 LEG 885, and affirmed 48 
SCt 155, 275 US. 508, 72 LEd 396. 


il, State v. Smithmeyer, 202 P 638, 
110 Kan. 172 

12. Masten v Indiana Car, etc, Co, 
57 NBD 148, 25 Ind App 176 


43. Sharp v Kirkendall, 2 JJ. 
Marah (Ky) 150, 


14. Anonymous, 2 Cai(NY) 246 
Col & CCas 399 


i. Black LD 


2. Snyder v Bernstein Bros, 208 N. 
W 608, 604, 201 Iowa 931, quoting 
Webster New Int D. 

See also Attorn ante 


3 Black L D 


Origin of doctrine, and application in 
this country 

(1) The doctrine of attornment 
grew out of the peculiar relations 
existing between the landlord and his 
tenant under the feudal law, and the 
reasons for the rule never had any 
existence in this country, and is in- 
consistent with our laws, customs 
and institutions. Beyond its appli- 
cation to estop a tenant from deny- 
ing the title of his landlord, it can 
serve but little, if any, useful pur- 
pose—Black L D, citing Perrin v. 
Lepper, 84 Mich 292, 295 


(2) “Although the word ‘attorn- 
ment’ is still occasionally used in 
judicial opinions, 1t 1s very doubtful 
whether the thing itself, in the sense 
in which it existed at common law, 
survives in this staie.”—Common- 
wealth Mortgage Co. v De Walthoff, 


1237 


119 NYS 781, 783, 136 App Div 33, 
reversing 115 NYS 1090, 1091, 63 
Mise 689, 1 N.Y Civ Proc(NS) 349 


4 Del-New Co v James, 167 A 747, 
748, 111 NJ Law 157. 


5 Hemminger v. Klaprath, 189 A. 
368, 864, 15 NJ Misc. 1638 


6 Snyder v Bernstein Bios, 208 N. 
W 608, 504, 201 Iowa 9321 


7. Hankins v Smith, 188 So 494, 
496, 103 Fla 8932 
“Klvery of selmn” equivalent.— 
Hankins v. Smith, 138 So 494, 496, 
103 Fla 893. 


& New York Rys. Corporation v. 
Savoy Associates, 268 N.YS 181, 
185, 239 App Div 6504 


9. Webstor New Int. D. 


10. Radcliffe v. Query, 150 SE. 3653, 
158 SC 76. 


11. Radcliffe v. Query, supra. 


12. Adams Gloss 

Au amore—for alms or charity.— 
Adams Gloss 

Au besoin—in case of need— 
Adams Gloss Words used in the di- 
rection of bills of exchange, pointing 
out certain persons who, in case of 
a refusal or failure of the drawee, 


AUOTIO. Latin, an increasing; increase15 Also 


AUCTIO—AUCTION POOL 


a public sale or auction, which has been said to be 


the classic signification of the word.!4 
defined in the title Auc- 


AUOTION. “Auction” is 
tions and Auctioneers, § 1. 


Phrases: “Dutch auction,”!5 and “sale... at 


public auction.%16 


are to be applied to, that they may 
honor and pry the bill—Black L D 

Au bon droit—to the just right— 
Adams Gloss 

Au bout de compte—at the end of 
the account, after all—Adams Gloss. 

Au bout de son Latin—at the end 
of his Latin, that is, to the extent 
of his knowledge—Adams Gloss 

Au ceo temps—until this time— 
Adams Gloss 

Au contraire—on the 
Adams Gloss 

Au @espoir—in despair.—Adams 
Gloss. 

Au fait—well instructed; expert: 
in fact, immdeed, in point of fact, in 
point; to the fact —Adams Gloss 

Au fil d’el ewe (eau)—to the thread 
of the stream —Adams Gloss 


contrary.-— 


or auction.1& 


7 C.J §&. 


AUOCTIONALIA. Catalogs of auction sales.1? 


AUOCTIONABLZ. Catalogs of goods for public sale 


AUCTION POOL. See Gaming § 1 [27 C.J. p 975 


note 52—p 976 note 63]. 


Au grand besoin—in great need; in 
case of absolute necessity, 1m an 
emergency—Adams Gloss 

Au pis aller—at the most —Adams 
Gloss 

Au pluis—at most—Adams Gloss. 

Au quel—to whom or which— 
Adams Gloss 

Au reste—as for the rest —Adams 
Gloss 

Au revolr—until we meet again— 
Adams Gloss 


1S Adams Gloss 


4uctho dierum—an increase of 
days—Adams Gloss 


14 Adams Gloss 


18 Black L D, efiting Crandall v. 
State of Ohio, 28 Ohio St 479, 482. 


offer of the property at a@ price be- 
yond its value, and then gradually 
lowering the price until someone be- 
comes the purchaser—Crandall v 
State of Ohio, 28 Ohio St. 479, 482 


16. Cal—Witter v Bank of Mulpi- 
tas, 269 P 614, 619, 204 Cal 6570 
Mont—State v Muller, 160 P 6518, 
515, 52 Mont 562 

N Y—Manhattan Taxi Service Corpo- 
ration vw Checker Cab Mfg Corpo- 
ration, 171 NB. 705, 706, 2538 N Y. 
456 


‘Public sale” gsynonymous.—In re 
Newbrough, 236 N.W. 238, 235, 254 
Mich. 170 


17. Adams Gloss. 


This method consists in the public'18. Black lL. D. 
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AUCTIONS AND AUCTIONEERS 


This Title includes the regulation and conduct of sales by auction, and rights, duties, and liabilities of 
auctioneers and of sellers and buyers at auctions in general. 


Matters not In this Title, treated elsewhere In this work, see Descriptive-Word Index 


mp wm 


GON OV 


§ 1. Definitions 


a. Auction 
b. Auctioneer 
ce. Bid, bidder 


1. NY—Russell v Miner, 5 Lans 
537, 539, 61 Barb suk 

Or—Kine v. Turner, 41 P. 664, 27 
Or. 336 

6 CJ. p 821 note L 


Other definitions 

(1) “A sale by consecutive bidding 
intended to reach the highest price 
of the article by exciting competi- 
tion for it'—Pike v State Land 
Comrs., 113 P, 447, 19 Idaho 268, 288, 
Ann Cas 19128 134!—Hibler v. Hoag, 
L Watts & 8S (Pa.) 552, 558 


(2) “A public competitive sale” — 
Crandall v. State, 28 Ohio St. 479, 
481. 


(1) “Auctions have beon a method 
of carrying on and conducting the 
business of sale of goods for many 
centuries."——Robinson v Wood, 196 
NY.S 209, 211, 119 Misc. 299. 


Analysis 


Definitions—p 1239 

Regulations in general—p 1241 
Persons subject to regulation—p 1245 
Public auctioneers—p 1245 

Licenses and taxes—p 1245 

Agency of auctioneer—p 1246 
Conduct and validity of sale—p 1249 
Rights and liabilities of buyer and seller—p 1260 
. Rights of auctioneer in general—p 1265 
Indemnity for expenses—p 1265 
Compensation—p 1265 

Lien—p 1267 

Liabilities of auctioneer and clerk—p 1268 
Actions by or against auctioneers in general—p 1271 
Penalties for violation of regulations—p 1272 

Bonds of auctioneers and actions thereon—p 12/2 
Offenses by auctioneers—p 1273 


Clann Gee 


a. Auction 


An auction ts a public sale of property to the highest 
bidder, by one licensed and authorized for that purpose 


An auction 1s a public sale of property to the high- 
est bidder,? by one licensed and authorized for that 


(2) “The business of auctioneer 
ing ig as old as the law of 
sale ”’—Balesh v City of Hot Springs, 
293 SW 14, 15, 1738 Ark 661. 


(3) “The practice of conducting 
auctions 3s of ancient origin. We 
find that it originated with the To- 
mans in the disposition of mulitary 
spoils, and the auction was conduct- 
ed ‘under the spear.’ On such occa- 
gions the spear was stuck in the 
ground. This practice has passed 
away as to the spear, but the meth- 
od of aale by auction continues 
Later another mode of sale by auc- 
tion came into practice, called the 
‘sale by the candle’ or ‘by the inch 
of candle’ This arose from the use 
of candles as a means of measuring 
time. It was declared the goods 
could be continued to be offered to 
bidders for so long a time only as 
would suffice for the burning of one 
inch of candle ‘When the measure 


1239 


was wasted to that extent, the high- 
eft bidder was then declared to be 
the purchaser.”—Korber v. City of 
Portland, 295 P. 208, 204, 136 Or 
283 

6 C.J. p 821 note 1 [b]. 


Dutch auction 

“There 18 another method of auc- 
tion called a ‘Dutch’ auction, indicat- 
ing the origin of the practice, and 
this consists in the public offer of 
the property at a price beyond its 
value, and then gradually lowering 
the price until some one becomes a 
purchaser.”—KEorber v. City of Port- 
land, 295 P. 203, 204, 136 Or. 233— 
6 C.J. p 821 note 1 [ce]. 


“Forced sale” not 

“A. forced sale is not necessanly 
an auction sale, an auction sale is 
not necessarily a forced sale.”— 
Dickison v Reynolds, 12 N.W. 24, 438 
Mich. 158, 163. 


§1 


purpose.? The main purpose of auction sales is to 
obtain the best financial returns for the owner of the 
property sold,® and they are based on the purpose 
and policy of obtaining the worth of property by 
free and fair competition among the bidders;* and 
hence competition among a number of bidders is a 
necessary element 5 


Announcement of sale. An announcement that a 
person will sell his property at public auction to the 
highest bidder 1s a mere declaration of intention to 
hold an auction at which bids will be received ® 


b. Auctioneer 


An auctioneer is a person who conducts a public 
sale of property at auction. 

An auctioneer 1s one who sells goods at public 
auction for another on commission, or for a recom- 
pense ;7 one who conducts a public sale or auction,8 
whether the goods sold are his own or those of an- 
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An auctioneer differs from a jobber in that he 
does not purchase goods at all, but sells the goods of 
others for a commission, whereas a jobber is 2 
merchant who purchases goods and sells to retail- 


The business of an auctioneer and that of a pawn- 
broker differ essentially; that of an auctioneer 1s 
to sell by public outcry the property of others on an 
agreement, express or umplied that he shall receive 
compensation for his labor and skill, whereas the 
business of a pawnbroker consists in the loaning of 
money on interest 14 


The business of an auctioneer and that of a peddler 
have been distinguished in that an auctioneer 1n mak- 
ing a sale at auction acts primarily as the agent of 
the seller.18 


ce, Bid; Bidder 
A bid ts an offer to pay a designated price for prop- 


other person who employs him. 
Other occupations distingutshed 


fer from brokers in that the latter may both buy and 
sell, whereas auctioneers can only sell 10 


@ Russell v Miner, 5 Lans (NY) 
587, 639, 61 Barb 5384 
Necessity fox license see infra $ 5c 


3 Hawai—Terr. v. Toyota, 19 Ha- 
wail 651. 

Or——EKine v. Turner, 
Or. 356 


Time and conditions of sale 

Aithough an “auction” is defined 
as @ sale by consecutive bidding in- 
tended to reach the highest price of 
the article by exciting competition 
for it, property may be sold at pub- 
lic auction to the highest bidder 
and for the “maximum possible 
amount,” although a like public auc- 
tion under other conditions and at 
other times might bring many times 
more, and consequently a much high- 
er “maximum possible amount.”-— 
Pike v State Land Comrs, 113 P 
447, 18 Idaho 268, Ann Cas 1912B 
1844 


4 Nash v Elizabeth City Hospital 
Co, 104 8.5 83, 180 NC. 59. 


& Hawau.—tTerritory v. Toyota, 19 
Hawan 661 

Ohio —Crandall v. State, 28 Ohio St 
479. 

6 CJ. p 832 note 4, 


6& Minn.—<Andeison v. ‘Wisconsin 
Cent. R Co, 120 NW. 89, 46, 107 
Minn 296, 181 AmSR 462, 20 L 
RA.(N 8.) 1133, 16 AnnCas 879 

N H—Wheeler v. Slooinsk,, 181 A. 
598, 82 NH 3211. 


7. Ky.—Thomas v. Kerr, 3 Bush 
619, 621, 96 Am.D. 263. 


41 P. 664, 37 


erty at auction; a bidder is one who makes the offer 


Auctioneers dif- 


at auction 14 


Ohio —Crandall v. State, 28 Ohio St 
479, 481 
6 CJ. p 823 note 5B. 


Other definitions 

(1) “A person who is authorized 
to sell goods or merchandise at pub- 
he auction or sale for recompense” 
—City of Chicago v. Ornstein, 154 N 
E 100, 323 Ill 268, quoting Burrill 
L. D—6 CJ p 822 note 5 [a] (4) 

(2) “A licensed agent appointed to 
sell property and to conduct sales 
or auctions”—City of Chicago v 
Ornstein, supra, quoting Wharton L 
D—6 CJ p 822 note 5 [a] (3) 


(3) “A person who sells or makes 
@ business of selling by auction”— 
City of Chicago v Ornstein, supra, 
quoting Webster New Int D 


(4) “One who conducts a sale by 
auction”—City of Chicago v. Orn- 
stein, supra, quoting Standard D 

(5) “One whose business is to of- 
fer property for sale by auction, one 
who invites bids at public auction” 
—City of Chicago v. Ornstein, supra, 
quoting Worcester D 
6CJ p 822 note § [a]. 


Substance of definitions 

“A number of definitions of ‘auc- 
tioneer’ may be found in 1 Words 
and Phrases, First Series, 688, but 
the substance of all of them is that 
an auctioneer is a person who sells 


property at auction’—State yv 
Balesh, 21 S W.(2d) 168, 164, 180 
Ark, 204. 
Grier 

(1) The word “auctioneer” is 


sometimes used to designate the 
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A bid 1s an offer by an intending purchaser to pay 
a designated price for property which 1s to be sold. 


crier who simply calls for bids ard 
strikes the bargain at an auction 
sale, his connection with the sale 
may begin with calling for bids and 
end with striking the bargain— 
White v. Dahlquiet Mfg. Co, 60 N 
E 791, 179 Mass 427 

(2) In Ohio a crier of tobacco is 
held to be an auctioneer—State v. 
Withers, 4 Ohio S & CP 262, 3 Ohio 
NP 68 
Puble auctioneer see infra § 4. 
Who are auctioneers with.n statute 

requiring auctioneers to have li- 

censes see infra § 5 c 


8 City of Ch'cago v. Orstein, 154 
NE 100, 328 Ill 268, quoting 
Bouvier L. D—6 CJ p 822 note 6 


9. City of Chicago v Ounsteln, su- 
pra—€ CJ p 823 note 7 
But 1t has been said that “the auc- 

tioneer does not sell his own goods” 

—Wright v. May, 149 NW 9, 10, 127 

Minn 160, LL. RA1918B 161. 

10. McMechen v. Baltimore, 3 Harr 
& J.(Md) 634. 

11. Steward v Winters, 4 Sandf Ch 
(NY) 687, 690 

12. Ky—Thomas v Kerr, 3 Bush 
619, 621, 96 AmD 262 

Pa—Hunt v. Philadelphia, 36 Pa St 
277, 278 

iz. Wright v May, 149 N.W 9, 137 
Minn 150, ZL RAi1916B 161. 


14 Biack LL. D—Eppes v. Missis- 
Sipp1, etc, R Co, 85 Ala 838, 56 
As requiring acceptance see infra §- 

Ze (1). 
Manner of making bid see infra § 7. 
@ (2). 


7 C.J.8. 


on sale at auction.15 


§ 2. Regulations in General 


Conducting auctions Is a legitimate business, which 
eannot be prohibited, but which may be reasonably regu- 
jated by state and municipal authority. 

Selling goods or any property at public auction has 
been declared legitimate and a common right,16 and 
the business of conducting auctions or acting as an 
auctioneer has been declared a lawful and legitimate 
one,1? not subject to arbitrary interference,!® and 


18. Abbott L D. 


16. Miller v City of Greenville, 182 
SH 5691, 692, 134 SC 314, 46 A 
LR. 155 
“Any cilizcn has a mght to sell 

any property he owns, either by per- 

son, agent, or auctioncer "—Miller v 

City of Greenville, supra. 


17% =Fila—Dusenbury v. Chesney, 121 

So. 567, 97 Fla 468 
Ind —Gordon v. City of Indianapolis, 

183 NIX 124, 204 Ind 79 
Mich —Saigh v Common Council of 

City of Petoskey, 3231 NW. 107, 

2651 Bich 77——Pvople v Gibbs, 152 

NW. 1058, 186 Mich 127, Ann Cas 

1917B 830 
Minn—Wright v. May, 149 NW 8, 

127 Minn 150, LURAi1916B 1651. 
N ¥ —Biddles, Inc v. Ennght, 146 

NE 6265, 2839 NY 854, 39 ALR 

166—Empire Home Furnishers v 

White, 258 NYS 3, 285 App Div 

622, affirming 256 NYS 4651, 148 

Misc 285—Robingon v Wood, 196 

N.YS 209, 119 Afise. 299 
Or—Korber vy. City of Portland, 295 

P. 208, 135 Or. 233 
Pa—Bartikowsky v. Hart, 19 Pa. 

Dist & Co. 355 
Tex —Sam’s Loan Office v City of 

Beaumont, (Com App) 49 S W (2d) 

1089, reversing City of Braumort 

v. Sam’s Loun Ollice, (Civ App ) 

31 SW (2a) 882—City of San An- 

tonlio v South Tiunk Co., (Civ. 

App.) 13 SW (2d) 401 
Wash.—Dornberg v. City of Spokane, 

215 P. 518, 126 Wash. 72. 31 AL.R 

2965. 

“The business of an auctioneer is 
a lawful and uscful one, from time 
immemorial it has been recognized 
as such”"—Miller v City of Green- 
ville, 132 SH 6591, 592, 184 SC 314, 
46 ALR 1565. 

“Auctioneering rightly conducted 
is a business within the legitimate 
scope of trade, traffic, or merchan- 
dising.”"—Balesh v. City of IFIot 
ee 298 SW. 14, 15, 173 Ark 

1 


M@iffect of regulation 

“The fact that the state has @ur- 
ing its whole history undertaken to 
license and regulute the business or 
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A bidder is one who makes an offer for property 


a common right.19 However, the right to sell goods 


at public auction is not an absolute one,?® but is 
rather a special privilege, which can be withheld 
unless reasonable regulations are complied with,?! 


and the business of an auctioneer is affected with 
a public interest22 and subject to legislative restric- 


tion?® and regulation,®4 in order to prevent abuses 


profession of an auctioneer does not 
classify such business or profession 
other than a legitimate one "—Rob- 
inson v Wood, 196 N.YS. 209, 212, 
119 Mise 299 


1s Gordon v. City of Indianapolis, 
183 NE. 124, 204 Ind 79. 


19. Miller v City of Greenville, 132 
SH. 691, 1834 SC. 314, 46 ALR 
155 


20. Carlton v. City of Watertown, 
207 NYS 8389, 124 Mise. 244. 


21. Carlton y. City of Watertown, 
supra 


22. Biddles, Inc v. Enright, 146 N 
H 625, 239 NY 354, 89 ALR 
766 
However, “auction sales of ordina- 

Ty commodities of trade do not in- 

volve the public health or morals "—~ 

Empire Home Furnishers v. White, 

$68 NYS 3, 5, 235 App Div 622, af- 

firming 256 N YS. 451, 143 Mase 286 


23. N Y.—Biddles, Inc v Enright, 
146 NE 6236, 2389 NY. 354, 39 A 
LR 766—Cariton v. City of Wa- 
tertown, 207 NYS 339, 124 Musc. 
244 

Pa—Bartikowsky v. Hart, 19 Pa 
Dist & Co 338. 


(“Registration 13 made ae condition 
precedent to the right to engage in 
the auction business” under Gen 
Gus Ll § 23-—Preiser v. Solomon, 170 
NYS 307. 


2%. Fla—Dusenbury v. Chesney, 121 
So 6567, 97 Bla 468 

Tli—City of Chicago v Ornstein, 154 
NB 100, 323 Ill 258, 62 ALR 
489 

Ky —Commonwealth v. Loeb, 54 8. 
W.(2d) 373, 245 Ky 843 

Mich—Saigh vy Common Council of 
City of Petoskey, 231 NW. 107, 
231 Mich 77. 

Minn —Wright w May, 149 NW. 9%, 
127 Minn. 190, LRAI916B 1351 
N.¥.—In re Colmes, 268 N.Y.S. 293, 
%39 App Div. 587. affirmed Colmes 
v. Bisher, 189 NB 783, 264 N.Y. 
é5—Carlton v. City of Watertown, 
207 N.Y S. 339, 124 Misc 244—Rob- 
inson v. Weod, 196 N.Y.S 209, 119 


Misc. 298, 
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and frauds ;25 thus, a state legislature may impose 
such limitations or regulations upon the acts of 
an auctioneer or the conduct of auction sales as 
may be reasonable, that is, not wholly arbitrary,?® 
reasonable regulations being within the police pow- 


Wash —Dornberg v City of Spokane, 
215 P. 518, 125 Wash. 72, 31 ALR. 
296. 


“She question Im each case is 
whether or not the regulations pro- 
vided by the state or municipality 
are reasonable ”—Commonwealth v. 
Loeb, 54 S.W.(2d) 3878, 874, 245 Ey. 
843. 


‘Begniate” defined 

As used in a statute authorizing 
ordinances to regulate sales at auc- 
tion, “the word ‘regulate’ .. . 
may be defined as authonmty reasor- 
ably to control or restrain by in- 
voking the conditions under which 
gales of property at auction may be 
made.”—Gordon v. City of Indianap- 
olis, 188 NB 124, 125, 204 Ind. 79. 


Provision imposing “duty” mot re. 
ed 


peal 

“The provisions of Act No 46 of 
1904, imposing a so-called duty on 
auction sales, for the benefit of the 
Charity Hospital in New Orleans, are 
not contrary to or inconsistent with 
any of the provisions of Act No. 163 
of 1910, and were not repealed by 
the section of the latter statute re- 
pealing all laws or parts of laws con- 
trary to or inconsistent therewith” 
—Board of Administrators of Char- 
ity Hospital v. Richhart, 71 So. 735, 
139 La, 446. 


25. Mich—Saigh v. Common Coun- 
cll of City of Petoskey, 231 N.W. 
107, 108, 3651 Mich 77 

N Y—Robinson v. Wood, 196 NYS. 
209, 119 Misc 299. 

“It 18 everywhere recognized that 
auction sales of merchandise are at- 
tended with greater mak of fraud 
and loss to the public then sales in 
the usual way by merchants "— 
Saigh v Common Council of City 
of Petoskey, supra. 


a6. Ark-—Balesh v. City of Hot 
Springs, 293 SW 14 173 Ark 661. 

Ky —Commonwealth v. Loeb, 54 8. 
W (2d) 373, 245 Ky. 843. 

N Y —Biddles, Inc, v. Enright, 146 N. 
B® 625, 239 NY. 354, 39 ALR. 
766—Garlton vy. City of Watertown, 
20T NYS 889, 124 Miso. 244, 

6CJ p 833 note 12. 


er,27 and reasonable ordinances adopted by munici- 
palities for such purpose are likewise valid,2® under 


a7. Ark—Balesh y. City of Hot 
Springs, 298 S.W. 14, 173 Ark 661. 

Ky.—Commonwealth v. Loeb, 54 8. 
W.(2d) 878, 245 Ky. 843. 

N Y—Hmpire Home Furnishers Vv. 
White, 258 N.YS. 8, 235 App Div. 
622, affirming 256 N.YS 4651, 143 
Misc. 285—Carlton v City of Wa- 
tertown, 207 N.Y S 339, 124 Misc. 
244. 


a3. Fla—Adams iv. 
535, 101 Fla 457. 
Ga.—Clein v City of Atlanta, 139 S. 
HD 46, 164 Ga 528, 53 ALR 933 
Ill—City of Chicago v Ornstein, 154 
NEB. 100, 323 Il. 258, 562 ALR 

489 

Ind—Gordon v. City of Indianapolis, 
183 NE 124, 204 Ind 79 

Ky.—Commonwealth v Loeb, 54 8 W. 
(2d) 878, 245 Ky. 843 

N Y—Carlton v City of Watertown, 
207 N.Y.S 889, 124 Mise 244—Rob- 
inson v. Wood, 196 N.YS§ 209, 119 
Misc, 299. 

Tex—City of San Antonio v South 
Trunk Co, (Civ.App) 13 SW (2d) 
401. 

‘Wash.—Dornberg v City of Spokane, 
215 P. 618, 1256 Wash. 72, 31 ALR. 
296. 

Presumption of validity 
(1) ‘The presumption exists that 

the ordinance as adopted 1s constitu- 

tional and  valid’’-—Robinson _ v. 

Wood, 196 N.Y.S 209, 217, 119 Muse. 

299. 


(3) “A reasonable regulaton of 
such business by cities, sanctioned 
by the state, will be presumed valid 
unless upon its face the contrary ap- 
pears. This 1s upon the principle of 
safeguarding customers against 
fraud, a matter of general public 
welfare.”—Gordon v. City of Indian- 
apolis, 188 N.BL 124, 126, 204 Ind. 
79. 

(3) “Where, as here, the subject- 
matter of the ordinance 1s within 
the police power of the city and the 
ordinance is adopted by the proper 
legislative body of the city, the pre- 
sumption 18 (until the contrery be 
shown) that the ordinance 1s rercson- 
able”"—Wagman v. City of Trenton, 
134 A. 116, 102 NIJ Law 492 
To same etfect People v. Gibbs, 152 

NW. 1058, 1055, 186 Much. 127, 

Ann Cas1917B 830 


@easonabloness as question of fact 

“The question cf reasonableness is 
@ question of fact, and the burden of 
proof is upon the prosecutor who at- 
tacks the ordinance to show its un- 
reasonableness ’"’"—Wagman v. City 
of Trenton, 184 A. 115, 103 NJ Law 
493. 


City commission's determination 
that the passage of a regulating or- 
dinance was necessary upon the 


Isler, 134 So 
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facts found by it “was conclusive 
and binding upon all interested par- 
ties except upon an affirmative show- 
ing .. . that... [it] gross 
ly erred in finding these facts.”— 
City of Beaumont v. Sam’s Loan Of- 
fice, (Tex Civ App) 81 SW (32d) 882, 
886, reversed on other grounds Sam’s 
Loan Office v. City of Beaumont, 
(Com App) 49 SW (2d) 1089. 


Gonstruction of charter 

A charter proviclon governing auc- 
tions and auctioneers should be giv- 
en natural meaning when construed 
with declared object (Baltimore City 
Charter 1927, §$§ 285-278) —Bilbg 
v State, 145 A. 492, 157 Md. 185. 
Ordinances held valid 

(1) Ordinance requiring an auc- 
tioneer to give bond, “payable to the 
elty, and conditioned to pay the city, 
or any one sulng 1m its name for 
their use, any damages sustained on 
account of dishonest or frandulent 
conduct of said business ’”’—Cleimn v 
City of Atlanta, 189 SEH. 46, 51, 164 
Ga. 529, 638 ALR. 983 


(2) Ordinance prohibiting sale by 
auctioneers at public auction of per- 
sonal property except household 
goods and live stock unless the prop- 
erty consists of whole or part of 
stock of goods of a person, firm, or 
corporation continuously engaged in 
the city 1n dealing in such goods for 
at least one year preceding the sale 
—In re Colmes, 268 N.YS. 292, 3239 
App Div 6587, affirmed Colmes iv. 
Fisher, 189 NHL 783, 264 NY. 65 


(3) Ordinance requiring auction- 
eers to keep sales book, to be signed 
by the purchaser at the time of pur- 
chase and betore any other article 1s 
put up for sale, and providing that, 
if a sale is declared and no pur- 
chaser comes forward, the next high- 
est bidder shall have right to sign 
the book and demand the article — 
Carlton v. Caty of Watertown, 207 
N.Y S. 389, 124 Misc. 244. 


(4) Ordinance regulating the sale of 
precious stones and jewelry at pub- 
he auction was held not void as an 
unlawful exercise of the police pow- 
er and “an undue, and unwarranted 
and unjustifiable regulation of and 
interference with the business of pe- 
tituoners "—Clein & Hillman v City 
of Atlanta, 124 SE 882, 159 Ga 121 


(6) Ordinance prohibiting auction 
of certain metal wares, clocks, and 
jewelry under certain circumstances 
was held not unconstitutional as un- 
reasonable or arbitrary —Goidon v 
City of Indianapolis, 188 NEL 124, 
204 Ind 79. 


(6) Other ordinances 
Cal—Hx parte West, 243 P. 655, 75 
CaLApp. 591. 
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the police power? granted to municipalities by the 


101 Fila. 457 

Tll.—City of Chicago v Ornstein, 154 
NB 100, 828 Il. 2658, 62 ALR. 
489 

Mich —Saigh v. Common Council of 


City of Petoskey, 231 N.W 107. 


951 Mich 77 

Ohio —Holsman vy. Thomas, 147 N E. 
750, 113 Ohio St. 397, 89 ALR. 
760 


6 CJ p 833 note 19 [c]. 


Ordinances or provisions held invalid 

(1) Provision in an ordinarce that 
an auction sale must be conducted 
in a place where the merchant shall 
have been in business for at least 
ninety days p.eceding the sale— 
Commonwealth y. Loeb, 54 8 W.(2da) 
873, 245 Ky 848 

(2) Provision that a merchant 
must have been engaged in business 
in the city for at least one year be- 
fore he could sell or ofter for sale 
his goods or any part thereof at pub- 
he auction.—Commonwealth v. Loeb, 
supra 

(8) Provision in an ordinance ab- 
solutely forbidding any public auc- 
tions within a certain district of the 
city.—-Bartikowsky vy. Hart, 19 Pa. 
Dist & Co $88—Dornberg v City of 
Spokane, 215 P. 518, 125 Wash. 72, 
81 ALR. 296. 


(4) Ordinance providing that “the 
crying of goods, wares or merchan- 
dise for sale by auction, or auction=- 
eerlng, 12 or on any public place, 
building or land, the customary or 
usual passageway into which place, 
building or land opens or extends 
immediately into any street or other 
pubhc way . . . 1s hereby de- 
clared unlawful and is hereby posi- 
tively prohibited,” was held, 1f deem- 
ed to prohibit the holding of an auc- 
tion in @ private building opening on 
a street, an unreasonable limitation 
on the use of private property —Hx 
parte Manor, 258 S.W. 1068, 96 Tex. 
Cr. 552 


(5) Other ordinance—Sam’s Loan 
Office vy. City of Beaumont, (Tex. 
Com App) 49 SW (2d) 1089, revers- 
ing City of Beaumont v Sam’s Loan 
Office, (Civ App.) 31 SW.(2d) 882 


2% Ga—Clein v. City of Atlanta, 
189 S.BE. 46, 164 Ga. 629, 58 ALR. 
933 

Ky —Commonwealth v. Loeb, 64 8 
W (2d) 873, 245 Ky 848 

Mich—People v Gibbs, 152 N.W. 
1058, 186 Mich 127, Ann Cas 1917B 
830 


585, 101 Fla 457 
Ind —Gordon v. City of Indianapolis, 

188 ND 124, 204 Ind 79 
Tex—City of San Antonio y. South 


Isler, 184 So. 
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On the other hand, auctioneering being, as previ- 
ously stated, a lawful business, neither the legisla- 
ture of a state?! nor that of a municipality? has the 
power to prohibit such business; the right to regu- 


Trunk Co, (Civ App) 18 S W (2d) 
401 

Wash —Dornherg v City of Spokane, 
216 P 618, 125 Wash 72, 31 ALR 
295 


Wo power in absence of grant 

“The power to regulate the sale 
of merchand.se at public auction 18 
not one of the incidents to a mu- 
nicipal corporation, ard such powers 
can be exercised only when it has 
[they have] been conferred on a mu- 
nicipal corporation by the Legisla- 
ture "—Muller v. City of Greenvulle, 
182 SE 691, 693, 134 SC 314, 46 A 
LAR 1655 To same effect Carlton v 
City of Watertown, 207 N.Y.S. 339, 
$41, 124 Misc 244. 


Power held conferred 

(1) Power was held conferred ex- 
pressly and by implcation from a 
clause of a “Home Rule Act,” em- 
powering municipalities to pass ordi- 
nances for the protection of “persons 
and property, and for the preserva- 
tion of the public health, safety and 
prosperity of the municipality and 
its inhabitants ""—-Wagman v City 
of Trenton, 134 A 116, 102 NJ Law 
492 


(2) City charter provision author- 
izing ordinances not repugnant to 
the constitution or laws of the state 
for any locnl purpose, pertaining to 
the preservation of order, health, 
safety, and welfare, was hold to au- 
thorize an ordinance regulating auc- 
tions in private placcs—Carlton v 
City of Watertown, 207 N.YS. 3839, 
124 Misc. 244 


(3) City charter provision author- 
izing regulation of auction salus on 
streets and in public places of a city 
was held to irclude aules in stores — 
Carlton v. City of Watertown, supra 


(4) Lemslative authority to adopt 
an ordimance prohibiting persons 
conducting the business of selling 
diamonds, watches, jowelry, etc, at 
public auction to conduct such busi- 
mess between 6 P M ands A M is 
conferred on @ municipality by char~ 
ter powers of regulation given under 
@ general welfare clause in the char- 
ter, unless the ordinance is unrea- 
sonable, as denying the equal protec- 
tion of the laws, guarantecd by US 
Const Amendm 14—City of Roanoke 
v. Fisher, 119 SE 2659, 137 Va. 76. 


3l. Ark—Balesh vy. City of Hot 
Springs, 293 SW. 14, 173 Ark 661. 
N Y.—Hmpire Home Furnishers §v. 
White, 258 N.YS 38, 2356 App Div. 
622, affirming 256 N.Y.8. 451, 143 
Misc. 286. 
However, a statute making it un- 


AUCTIONS AND AUCTIONEERS 


lawful for any person to sell jewelry 
at public auction, but providing that 
it should not apply to judicial sales 
nor to sales of stock on hand of any 
person that shall have been continu- 
ously in busincss one year next pre- 
ceding such gale as a retail or whole- 
sale jewelry merchant has been held 
not vo1d as being an arbitrary dis- 
crimination——Davidson v. Phelps, 
107 So 86, 214 Ala 236 


Act empowering cities held unconsti. 
tutional 
Act permitting cities of the first 
class to prohibit the sale of mer- 
chandise by auction was held uncon- 
stitutional—Balesh v City of Hot 
Springs, 293 SW. 14, 178 Ark. 661. 


aa NY—Empire Home Furnishers 
v. White, 258 NYS 8, 235 App 
Div 622, affirming 265 NYS. 461, 
143 Misc 285 

Or—Korbor v City of Portland, 295 
P 208, 186 Or 2838 

Tex—Sam’s Loan Office vy. City of 
Beaumont, (Com App) 49 SW (2d) 
1089, reversing City of Beaumont 
v Sam’s Loan Office, (Civ App ) 31 
S'W (2d) 882—BHx parte Manor, 258 
Sw 1063, 96 TexCr 552 

‘Wash—Dornberg v City of Spokane, 
215 P 618, 125 Wash 72, 31 ALR 
295 

6 CJ p 823 note 18. 


Ordinance prohibiting sale of jewel- 
ry at public auction 

(1) Held wmnvald—Korber v. City 

of Portland, 295 P 203, 135 Or 3233 


(2) Ordinance prohibiting auction 
sales of jewelry but providing that 
it should not apply to judicial sales 
nor to the sale of stock on hand of 
any person that shall have been con- 
tinuously in business one year nett 
preceding such sale, as a wholesale 
or rotail jewelry mcrchant, was held 
valid —-Mogul v. Gaither, 121 A. 33, 
142 Md 380 


Regulation rather than prohibition 

Ordinance prohibiting auction sales 
of linen, laces, etc, except by mer- 
chants in business in the city for 
one year and certain others, was 
held not prohibitive, but merely reg- 
ulatory—Saigh v. Common Couneil 
of City of Petoskay, 231 N.W. 107, 
251 Mich. 77. 


Prohibition rather than regulation 
Ordinance providing that “the cry- 
ing of goods, waros or merchandise 
for sale by auction, or auctioneering, 
in or on any public place, building 
or land, the cuslomary or usual pas- 
sageway into which place, building 
or land opens or extends Immediate- 


§ 2 


late and license the business does not include the 
right to prohibit it, directly or in effect,?* or to adopt 
unreasonable and unfair regulations,®4 or such regu- 
lations as would be oppressive or highly injurious 


lawful and is hereby positively pro- 
hibited,” was held, if deemed to pro- 
Inbit the holding of an auction in a 
private building opening upon a 
street, an unauthorized prohibition 
of the business of auctioneers, rath- 
er than a regulation thereof, as au- 
thorized by statute—Hx parte Man- 
or, 268 SW. 1068, 96 Tex.Cr. 553 


‘Regulate” not synonymous with 
“nrohibited” 

As used in a statute authorizing 
ordinances to regulate sales at auc- 
tion, “the word ‘regulate,’ stnctly 
interpreted, 18 not synonymous with 
‘prohibit,’ in that it implies the con- 
tinued exisience of the subject-mat- 
ter to be regulated "—Gordon v City 
of Indianapolis, 188 NH 124, 125, 
204 Ind 79. 


Bule limited 

“Unless the character of the goods 
sold or the method or circumstances 
under which an auction sale 18 con- 
ducted are such as to justify its re- 
straint on that account in the proper 
exercise of the police power, there 
18 no reasonable justification for its 
suppression "—Dusenbury v. Cheasa- 
ney, 121 So. 567, 568, 97 Bla. 468 


33 Fla—Dusenbury v Chesney, su- 
pra—Levy v. Stone, 121 So. 565, 97 
Fla 458. 

Ga—Clein v City of Atlanta, 139 S 
BH 46, 164 Ga 529, 53 ALR 988 
Minn.—Wright v. May, 149 N.W. 9, 
127 Minn 150, LRAI1915B 161. 
Tex—Sam’s Loan Office v. City of 
Beaumont, (Com App) 49 SW (2d) 
1089, reversing City of Beaumont 
v. Sam’s Loan Office, (Civ.App ) 
$1 S.W (2d) 883. 
6 CJ p 823 note 18 


Limitation to six days 

An ordinance limiting auction sales 
to six days in the year has been held 
void as virtually prohibiting such 
sales.—Miller v. City of Greenville, 
182 SB. 691, 184 SC. 314, 46 ALR 
165. 


Tnoldental prohibition 

‘While the power to ‘Tegulate’ 
does not authorize prohibition in the 
general sense, @ qualified or limited 
prohibition or restriction is some- 
times incidental and indispensible to 
effective regulation, such, for in- 
stance, as to reasonably confine cer- 
tain classes of business to certain 
hours of the day, or to certain local- 
ities, forbidding it at other hours or 
in other Jacalities "—TLevy wv Atnna, 
121 So. 565, 97 Hla. 458. 


ly into any street or other public} S& Robinson vy. Wood, 196 N.¥.S. 


is hereby declared un- 
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way, 


209, 119 Mise. 299. 


to the business 25 


Reguiahon of iime of sale. A state statute provid- 
ing that sales of goods by public auction in a named 
city shall be made only in the daytime, with stated 
exceptions, has been held valid and not unconstitu- 
tional ,36 likewise, on the ground that it 1s a proper 
exercise of the police power,?? a state statute pro- 
hibiting the sale of jewelry and similar goods at 


88. Sam's Loan Office v. City of 
Beaumont, (Tex Com App.) 49 8 TV. 
(2a) 1089, reversing City of Beau- 
mont v Sam’s Loan Office, (Civ 
App.) 81 SW (3d) 882—6 Cd. p 
828 note 19 


36. Biddles, Inc v Enright, 146 N. 
BE 685, 289 NY 8654, 39 ALR 766, 
affiiming 203 NY¥S 9820, 208 App 
Div 790 


Reasons for holding 

(1) “To say that because the can- 
dle and the lamp lght have been 
succeeded by the electric lght, de- 
ception and fraud cannot be perpe- 
trated, as customers may readily ex- 
amine all articles by present day ar- 
tificial ight, may not be true to fact 
With the improvements in science 
and in manufacture, imitaton jewel- 
ry and precious stones are much 
more hke the real article than ever 
before To detect the imitation is 
now much more difficult. In the 
examination of jewelry and precious 
stones, silks, fabrics, and the like, 
too much artificial light, or the na- 
ture of the artificial light, may be 
as deceiving as the candle or the 
lamp. The glare may be as obscur- 
ing as the darkness. Colors too, as we 
well known, may take on a different 
shade altogether, according to the 
quality or coloring of the lght 
Manipulations of the lights upon the 
stage have made it common knowl- 
edge that the eye may be readily 
mistaken as to the actual nature of 
the thing observed Without any ac- 
tual intent to defraud, purchasers 
may be deceived as to the nature and 
quality of the article they are buy- 
ing where there is no opportunity to 
examine it by daylight The many 
kinds of light now in use, together 
with the degree of brillaancy, may 
make it much easier for a purchaser 
to be decezved, than by the use of 
candle or lamp, where the dimness 
at least was to be anticipated ”"— 
Biddles v. Enright, 146 NB 625, 628, 
289 N.Y 354,89 ALR 766, affirming 
203 N.YS 920, 208 App Div. 790 


(2) “Another very good reason 
why the Legislature might be jus- 
tified in passing such an act is the 
prevention of the gathering of a 
crowd at night in or about the streets 
of New York, where jewelry and 
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auction during specified hours has been held valid 


Bnactment held “attempt to meet 
present-day conditions and not a 
mere cortinuance through ignorance 
or mistake of dead legislation.”— 
Biddles, Inc v Enright, 146 ND 626, 
627, 289 NY 354, 389 ALR 766, af- 
firming 203 N.¥.S 920, 208 App Div 
790. 


387. Doemng v Swoboda, 2658 N.W 
657, 214 Wis 481 


$8 Doermg v Swoboda, supra 


39. Cal—EHx parte West, 243 P 6565, 
75 CalApp 691. 

¥la—lLevy v. Stone, 121 So. 565, 87 
Fila. 458 

Ga—Clein v. City of Atlanta, 139 S 
EB. 46, 164 Ga. 529, 58 ALR 983 

Ind —Gordon v City of Indianapolis, 
188 NE 124, 204 Ind. 79. 

Miss —Matheny v Simmons, 139 So 
172, 165 Muss 429. 

NJ—Wagman v City of Trenton, 
184 A 115, 102 NJ Law 492. 

N Y.—Alexander v Enzight, 206 NY 
S. 785, 211 App Div 146 

VYa—City of Roanoke v. Fisher, 119 
SE 2659, 187 Va 75 

6CJ p 828 note 19 [d]. 


Weight of authority 

“There 18 some diversity of opin- 
fon amongst the courts upon the va- 
hdity of a municipal regulation lim- 
iting the conduct of auction sales of 
jewelry and the like to daylight 
hours. .. . Thesubstantilal weight 
of authority, however, and in our 
opinion the better reasoning, sup- 
ports the validity of such a regula- 
tion when confined to auction sales 
of the class of merchandise enumer- 
ated in the ordinance under consid- 
eration.”—Levy v. Stone, 121 So 565, 
566, 97 Fla. 458—Matheny v S&1m- 
mong, 139 So 173, 178, 165 Miss. 439 


Beason for rule 

“Tt 18 a matter of common knowl- 
edge that in the sale of merchandise 
of the character affected by this or- 
dinance the public 1s more readily 
deceived and becomes an easy prey 
to fraud, and that auction sales of 
such merchandise are therefore at- 
tended with greater risk to the pub- 
lic. Such sales afford peculiar op- 
portunity to impose upon, defraud, 
and cheat the public, because the 


public generally is unsiniled in the 
art of determining the purity, qual- 


precious articles are being sold”—/ity, and value of merchandise of this 


Biddles v. Enright, supra. 


oharacter, to determine which delib- 
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and constitutional,’8 and ordinances similarly pro- 
hibiting auction sales of jewelry and sumilar goods 
during specified hours, generally the hours of dark- 
ness, have been so held,®9 as a reasonable and legiti- 
mate exercise of the police power,?® and as not pro- 
hibiting sale at auction 41 However, ordinances pro- 
hibiting the holding of auction sales during speci- 


erate care and often scientific tests 
are necessary It is furtLer a mat- 
ter of common Enowledge that fraud 
and irreparable ir:ury to the public 
are more likely to occur ln auction 
sales of merchandise of tne charac- 
ter here under consideration when 
the same are conducted after night- 
fall and by artific..l lght, and in 
the excitement cf coinpelitive bid- 
ding, when little or no opportunity 
is offered for careful laszpection, 
than 1n the case of other classes of 
goods, or in the sale of the character 
of goods under consideration held 
during the daytime in the ordinary 
course of bus:ness The rapid sale 
of such articles at public auction at 
night, when purchasers must buy at 
@ glance under artificial hghts and 
under the stimulus of competitive 
bidding, exposes many persons to de- 
ception and wunscrupuious practices 
against which this character of reg-~ 
ulation might prutect them. Similar 
opportunities for practicing fraud 
and deception upon the public do not 
ordinarily attend auction sales of 
other commodities the quality and 
value of which are readily ascertain- 
able by the ordinary person The 
circumstances just stated, and oth- 
ers, furnish practical 1easons for the 
imposition of regulations of this na- 
ture upon the sale at auciion and at 
night of jewelry, precious stones, 
glassware, and the like, which rea- 
sons do not exist with respect to 
auction sales in other lines of busi- 
ness The regulation in question 
therefore bears a reasonable and 
practical relation to the object 
sought to be accomplished by it, 
namely, the prevention of freud and 
deception upon the public”—Levy v. 
Stone, 121 So 565, 566, 97 Fla 458— 
Matheny v. Simmons, 139 So 173, 
178, 166 Mass 429 To same effect 
Bx parte Weat, 213 P 55, 60, 75 Cal. 
App 591—City of Roanoke v Fisher, 
119 SH 259, 262, 137 Va %6 


49. Fla—Levy v. Stone, 121 So 6566, 
97 Fla 4658 

Ga —Clein v City of Atlanta, 139 &. 
Hi 46, 164 Ga. 529, 68 ALR 9338 

Miss —Matheny v Simmons, 189 Soa. 
172, 165 Miss. 429. 

NJ—Wagman v. City of Trenton, 
134 A. 115, 102 NJ Law 4932. 


41. Clein v. City of Atlanta, 139 S. 
EK. 46, 164 Ga. 529, 68 ALR. 9383. 
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fied evening and early morning hours have been held 
ynvalid and unconstitutional.42 


§ 3. Persons Subject to Regulation 
Examine Pocket Parts for later cases. 


§ 4. Public Auctioneers 


Apart from statute, anyone may act as auctioneer. 
One who holds himself out as ready to sell at auction is 
a “public auctioneer.” 


Apart from statute, anyone may act as an auc- 
tioncer ,48 and a person who holds himself out to 
the public as being ready and willing to sell property 
at auction 1s a “public auctioneer 44 Under a valid 
applicable statute, a town auctioneer has been held 
a holder of a civil office, and must be a qualified 
elector for that office.£5 


§ 5. Licenses and Taxes 
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Ilcense have been upheld and applied. The proper of- 
ficer may In his discretion refuse a license. Anyone com- 
ing within the ordinary definition of an auctioneer is 
within a statute requiring a license. Under proper regu- 
lations a license may be revoked or forfeited. 


Authorities have upheld and applied statutes en- 
acted in many states of the Union, requiring auc- 
tioneers to procure a prescribed license,4® on the 
payment of a certain fee,4? and prescribing a pen- 
alty for a violation of such provisions 48 A license 
usually confines the authority of the avctioneer to 2 
particular town or county, or to other particular ter- 
ritory 49 

Power to license or tax generally is discussed in 
Licenses §§ 4-11 [37 CJ p 173 note 73-p 184 note 
50] 

Right to obtain license. Under the provisions of 
a municipal charter requiring auctioneers to give 
a bond and obtain a licence, and empowering the may- 


a. Licenses 
b. Taxes 


a. Licenses 


Statutes requiring auctioneers to procure a prescribed 


4. Mich —Prople v Gibbs, 162 N 
W 105%, 186 Mich. 127, Ann Cas 
1917B &30 

N ¥—Robinaon v Wood, 196 NYS 
209, 119 Mise’ 299 

Reason for holding 
“With all the safeguards thrown 

around the business of sale by auc- 

tion, the question vuggests itscif 

What 1s the truce yurpose of the pio- 

vision of the ordnance forbidding 

auction sales after sundown? It 1” 

not an offense or evil, beeause it 19 

a legitimate method of doing bus- 

ness It 19 hard to conceive that the 

conduct of an auction after sundown 
would affert the henlth, moials, safe- 
ty, or welfare of the communilv§ If 
the ordinance were established for 
the purpose of stifling comp: tition, 
then it was not a proper exealicise of 
the delegated police power of the 
atate, grinted to the city to licence 
and regulate auctions and auction- 
eers To justify the state or a mu- 
nicipality thereof to interpose its au- 
thority in behalf of the pubic, it 
must appear, not only that the in- 
terests of the public generally, a$ 
diatineulshed from those of a par- 
ticular class, require such Interter- 
ence, but also that the means art 
reasonably neeessary for the accom- 

Plishment of the purpose and not 

unduly oppressive upon individuals 

Lawful occupations cannot be arbi- 

trarily interfered with by unusual 

and unnecessary reatrictions estab- 
hehed under the gulse of protecting 
public interests . » It eould be 
urged as an objection to auction 
sales after sundown that noises and 
disturbances might be caused there- 


or, or other officer, to grant such licenses and to 
revoke them for misconduct of the licensees, it is 
within the discretion of the mayor, or other officer, 
to refuse a license, even though a proper bond is ten- 


hy, which would unreagonably inter- 
fere with the quietness of the neich- 
borhood The statutes of the state 
do not Jack in any particular proper 
safeguards for the peace and quiet 
of the community The provisions 
of law in relation to disorderly con- 
duct and disorderly assemblies and 
interference with streets and high- 
ways would apply to public auctions 
in the daytime as well as nighttime, 
and would apply to all public meet- 
ings The law as to nuisances, both 
public and private, would protect 
the neighborhood from being unrea- 
Fonably imposed upon In fact, 1t Is 
hard to conceive how a public auc- 
tion, conducted in a reasonable and 
orderly manner, would cause any 
more diaturbance than any other 
Public meeting or gathemng "—Rob- 
maon vy Wood, 196 NYS 309, 213, 
119 Mire 299 


43. Gorman v Berg, 141 A 179, de 
nying reargument 140 A 779, 49 R 
I 125-6 CJ p 883 note 11 


44 State v. Mattar, 21 SW (2d) 
167, 180 Ark. 1168—State v Balesh, 
21 SW (24) 168, 180 Ark 204 


im Zonisiana, under statute, only 
a citiven and voter may be an auc- 
tioneer—J.uyon v. Stern, 84 SE 641, 
110 La 473 
Right to obtain license see infra § 5 

Bb. 


43. In re Harrington, 117 A. 273, 44 
RI 288, 


48. Ark—Balesh vy City of Hot 

Springs, 298 S'W. 14, 178 Ark 661. 
Pa—Com v. Crall, 2 PaCo, 240. 
6CJ. p 838 note 13. 
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dered 59 but the discretion must be exercised im- 


By whom icsued 

Licenses must be issued by the 
county trencurer and not by the gov- 
ernor in “ome jurisdictions —Auc- 
tioneers’ Licenses, 29 Pa Dist 1027 


License fee from owner of goods and 
auctioneer 

A statute or ordinance providing 
that no person shall sell goods at 
auction without toking out a license, 
and a statufe reywring all persons 
to take out Icenses before exercis- 
ing the calling of auctioneer, are in- 
dependent, and do not apply to the 
same matter The former requires 
a license fee from the owner of the 
goods, the Iatter from the aucton- 
eer —Fretwell v. Troy, 18 Kan 3271 


47. Terr v Toyota, 19 Hawa 651 
—f CJ p 823 note 13 


49. Com wv Crall, 2 PaCo 240— 
6CJI p 828 note 14. 


42. Me—Waterhouse v Dorr, 4 Me 
$33 

Mass—Rohinson v Green, 
159. 

Pa—Wood v. Com, 12 Serg. & R. 
213. 

6 CJ p 8283 note 16 


State and city licenses 

An auctioneer may be required to 
take out a license, both from the 
state and from the municipality 
wherein he does busginess.—Simpson 
v. Savage, 1 Mo 3859 


50. People v Grant, 27 NE 964, 12é@ 
N Y. 478—People v Scully, 53 N ¥. 
S 125, 28 Mise. 732—6 CJ. p 824 
note 21. 

Mandamus will not lie in such 

case to compel the mayor to grant a 


3 Metc 


§ 5 


partially and in the public interest.51 


A corporation may be included within the term 
“auctioneer” in a statute providing that a city clerk 
may grant a license to a “person” carrying on the 
business of auctioneer.52 

Necessity for license. A provision requiring an 
auctioneer to procure a license applies usually to 
anyone who comes within the ordinary definition of 
“auctioneer,”53 although he conducts a sale with- 
out compensation.54 There is authority both for55 
and against56 the proposition that one selling his own 
goods 1s within a requirement that auctioneers be 
licensed. 

Under a statute imposing a license charge upon 
auctioneers doing business 1n cities and towns, a per- 
son selling at public outcry outside of any city or 
town is not liable.5? 


Validity of sale by an unlicensed auctioneer, see 
infra § 7 }. 

Revocation of license. A municipal corporation 
vested by its charter with power to regulate and 
license auctioneers may, by ordinance, empower the 
mayor, or some other public officer, to revoke a 
license for cause ;58 and under at least one statute 
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an auctioneer’s license may be forfeited in a crim- 
inal prosecution, although not in a civil suit, for 
unfair dealing in his business.59 


Revocation of license generally is discussed in § 
44 of the title Licenses [37 C.J. p 246 note 79-p 249 
note 26]. 


b. Taxes 


Statutes provide In some Jurisdictions that the auc- 
tion sales shall be subject to a tax or duty. 


Statutes requiring an auctioneer to pay a certain 
duty or tax on the amount of the sale have been 
applied in several cases 69 A statute providing that 
property sold at public auction shall be subject to 
an auction duty or tax every time it is struck off 
imposes the tax only on consummated sales and not 
on ineffectual efforts to sell.61 


§ 6. Agency of Auctioneer 


a. In general 

b. Requirement of writing 

ce. Authority to warrant 

d. Authority to receive payment 
e, Authority to sell at private sale 
f. Delegation of authority 

g. Termination of authority 


license —People v Grant, 27 NE 964,] to obtain a license —Deposit v. Pitts, 


126 N ¥. 473 

81. Empire Home Furnishers v 
White, 256 NYS 451, 143 Muse 
285, affirmed 258 N.YS 3, 2385 App 
Div. 532 

&& People v Scully, 68 NYS. 125, 
23 Misc 733 

S83. Com. v Rosencrans, 9 FPaCo 
399—Com. v Crall, 2 Pa.Co. 240—6 
CJ. p 824 note 23 


One who is no more than an em- 
ployee in ccnducting a sale is not 
subject to prosecution under ean auc- 
tion license law —Cincinuati v With- 
ers, 5 Ohio S & CP 370 


An isolated act in the conduct of 
the business of a retail jeweler was 
held not the engaging in the busi- 
ness of “selling at auction” so as to 
requile @ license therefor —Karthaus 
v. State, 95 So. 568, 19 Ala App. 136 


Hxempted sale by executor 

Sale by an executor being for the 
purpose of settling a decedent’s es- 
tate, 1t 18 unnecessary that the ad- 
vertisement of sale be signed by him 
as executor to biing him within the 
exemptions of an act requiring a li- 
cense —Karthaus v. State, 95 So. 568, 
19 Ala App 136. 


Du-.ch anction 

Putting up property for sale at a 
high price, and then lowering the 
price until some one accepts it as 
a bidder, is a sale at auction within 
an ordinance requiring auctioneers 


18 Hun (NY) 475 


Sale at fixed price 

An offer of property to anyone 
who will take it at a given price 1s 
not an offer to sell the property at 
auction, within the meaning of a 
statute imposing a penalty on ped- 
dlers for selling goods at public auc- 
tion —Hibler v. Hoag, 1 Watts & 8 
(Pa) 552 
54 State v. Rucker, 24 Mo 657. 


85. City of Chicago v Ornstein, 154 
NBD 100, 323 Ill 258, 62 ALR 
489—6 CJ p 824 note 24. 


Reason for rule 

“The object of the regulation [re- 
quiring a license] 18 to promote the 
general welfare by protecting the 
public from fraudulent sales, and 
this protection is needed as much, 
if not more, where the auctioneer 1s 
selling his own goods as where he 
18 selling the goods of another”— 
City of Chicago v. Ornstein, 154 N.B 
100, 101, 323 IL 258, 6&8 ALR. 489 


5G. Ark—State v. Mattar, 21 S.W 
(2d) 167, 180 Ark 1168—State v 
Balesh, 21 SW.(2d) 168, 180 Ark 
204. 

Ohio —Crandall v. State, 28 Ohio St. 
479. 


Application to “public” auctioneers 
The word “public,” as used in a 
statute requiring a public auctioneer 
to have a license, 1s an adjective, 
and modifies and hmits the word 
“auctionee: "—State vy. Mattar, 21 S. 
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W (24) 167, 180 Ark. 1168—State v. 


Balesh, 21 SW (2d) 163, 180 Ark. 
204 
57. State v. Pearce, 75 So. 275, 16 


Ala App 69 


5a. Dil—-Wiggins v. Chicago, 68 Il 
$72. 

N.Y —Rosenthal v. McGowan, 118 N. 
YS 241, 188 App Div. 733. 

6 CJ. p 824 note 38. 


eimal order of appellate division 
confirming a revocation of licenses 
as public auctioneers by a city di- 
rector of licenses will not be dis- 
turbed where the making of false 
representations contrary to ordi- 
nance was a question of fact and the 
alleged unconstitutionality of a part 
of the ordinance would not require 
reversal—-Colmes v. Fisher, 189 N 
H 783, 264 NY. 65, affirming In re 
Colmes, 268 N.Y S. 292, 289 App Div. 
587. 


56. Gilly v. Hirsh, 48 So. 422, 122 
La. 966, 20 LRA(NS) 973. 


6. Bruning v. Walmsley, 126 So. 
88, 12 La.App. 423—6 C.J. p 834 
note 380. 

61. State v. Hoboken Second Nat 
Bank, 85 A 889, 84 Md 325—6 C 
J. p 824 note $1. 


Hospital fee to be paid from the 
proceeds of an auction sale should 
be paid only on the actual amount 
of consummated sales—Bruning v 
Walmsley, 126 So. 88, 12 La.App. 4383 
Collection of auction duty by auo- 

tioneer see infra § 138 c (4). 


7 C.d.8. 
a. In General 


An auctioneer, while primarily the agent of the seller 
In making the sale, is for some purposes the agent of 
His authority may be by Implication or 


both parties. 
ratification, as well as express. 


The auctioneer represents a class of agency,®? and 
is, for some purposes, and in some respects,®? the 
agent of both parties to the sale.64 An auctioneer, 
in making a sale, whether of personalty or realty 1s, 
by virtue of his employment to make the sale, pri- 
marily the agent of the seller,65 and has been de- 
clarcd to be the agent of the seller alone until the 
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tioneer is also made the agent of the purchaser, to 


fall of the hammer ,66 he must act in good faith and 


in the interest of his principal,®7 and the sale must 
be made in accordance with the latter’s instructions 88 
When, however, the property 1s struck off, the auc- 


2. 
W 872, 187 Iowa 609 


lowa —McKey v. Erbes, 174 N.}; Distinction as respects termination 


see infra § 6 g. 


La—Ingram v Canal Bank & Trust| @5,. Ky—Becker v. Crabb, 4 SW 


Co, 137 So 462, 13 LaApp 6651. 
NW Y—Levy Bros & Adler, Rochester 
vy. Karp, 209 NYS 720, 124 Mise 


901. 


(24) 870, 223 Ky 549—Hoadley v. 

Vandergiift, 7 Ky Op 85 
Minn—Wright v May, 149 NW 9, 

127 Minn 160, LRAi1915B 161 


68. Ga—Talley v. Southern Realj/N ¥—City of New York v. Union 


Estate & Inv Co, 109 SE 497, 
162 Ge. 377—Holtsinger v. Bover- 


News Co, 1544 NYS 688, 169 App 
Div. 278, affirmed 118 NB. 685, 222 


ly, 186 SE 776, 63 GaApp 614—| NY. 2638 
Lummus Real Estate Auction Co | Tenn—Green v. Crye, 11 S W.(2d) 


v. Brown, 176 SE 693, 49 Ga App 
593 

Ky—Thomas v. Kerr, 3 Bush 619, 
96 Am.D. 263 


869, 158 Tenn 109. 
6CJI p 824 note 33 

“The auctioneer, for the purposes 
of the sale, represents the owner, 
and his acts are thogze of the owner” 


@ Ga—Lummus Real Hetate Auc-|_ cerreta v. Costello, 209 N.¥.S. 257, 
tion Co v. Crown, 176 SEH 698, 49 258, 212 App Div 687. 


GaApp 6592. 
Yowa—vWohlers v. Peterson, 1938 N 
W 837, 195 Iowa 853 


Auctioneer’s acceptance of a bid 15 
binding on the vendor —City of New 


Ky —Mclhoiser v Central Trust Co,| York v Union News Co, 154 NYS 
86 S W.(2d) 377, 237 Ky 757—Gos-| 638, 169 AppDiv 278, affirmed 118 


sage v. Waddle, 18 SW (2d) 975 
230 Ky 148—Martin v. Mathis, 211 
SW 198, 184 Ky 20 


NH 636, 222 NY. 268 


Representations by the auctioneer 
as to the title or character of the 


Mass—White v Dahlquist Mig Co./ goods sold bind the principal —Hoad- 


60 NB 791,179 Muss 487 
N Y—Dieeker v. Graham, 2 Edw 
647 
NC—Love v. SE 160, 


Harris, 72 


ley v Vandergrift, 7 Ky Op. 86. 


Clerk 
(1) A clerk at an auction sale is 


1566 NC 88, 36 LRA(NS) 927, the agent of the owners of the prop- 


Ann Cas 1912D 1065 


erty —Andrew v. Northwest Daven- 


RI—Sweeney v Brow, 86 A 115, 35|port Sav. Bank, 253 NW. 133, 217 


RI 227, Ann Can 1916C 1076. 


Nature of double agency 

While an auctioncer is an agent of 
both seller and purchaser for signing 
a contract of aale, it does not follow 
that his agency for the ono is coox- 
tonsive in its nature and duration 


Iowa 780. 

(2) However, a clerk has been held 
not to be the vendors agent for the 
purpose of receiving notice of re- 
scission from the purchaser —Pugh 
v. Doxheimer, 185 NW. 299, 46 SD 
55 


with that for the other Tis agency | Agency conpled with interest 


for the purchaser is usually con- 


Where auctionecrs by contract as- 


feirod when the bid is accepted and|sumed full control of the property 
begins at the fall of the hammer |in advance of sale for the purpose 
Such an authority must be exercised / of assortment and preparation, and 
contemporaneously with the sale,| bound themselves to collect the pur- 
but his agoncy for the seller is gen-|chase money, and to pay the samo 
erally more extensive, and may cov-|to the use of the owner within ten 


er time both before and after the| days, and became guarantors to a 


sale —-White v. Dahiquist Mfg. Co.,| creditor of the owner, they were 


60 NB. 791, 179 Mass. 427. 


agents of the owner, but them agen- 
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the extent of binding the parties by his memorandum 
of sale, by the act of the purchaser in giving him 
his bid and receiving from him, without objection, 
the announcement that the property is knocked off to 
him as purchaser, or by otherwise expressly or im- 
pliedly assenting thereto.69 Authority of an auc- 
tioneer to make a memorandum satisfying the stat- 
ute of frauds 1s considered in § 171 [27 CJ. p 265 
note 14] and § 211 [27 C.J. p 293 note 75—p 294 note 
85] of the title Frauds, Statute of. 


An auctioneer’s authority, when based upon ar: 
express contract or instrument, is governed by its 
terms.70 Authority may be by implication, as where 


cy was coupled with an interest, and 


a purcheser at the auction sale had 


a right to rely upon the auctioneers’ 
personal offer of credit and to make 
bids accordingly and acauire title, 
especially where the auctioneers, 
pursuant to their contract, accounted 
for the purchases with cash —Mc- 
Key v. Erbes, 174 N.W. 872, 187 Iowa 
609. 


6G. Perkins v. Applegate, 85 SW. 
728, 27 Ky.L. 622 


@7. Becker v. Crabb, 4 8 W.(2d) 370, 
228 Ky 649. 


Fraud in obtaining employment 

Charge of fraud on the part of the 
auctioneer in obtaining a contract of 
employment requiring confirmation 
of the sale regardless of price was 
held not sustained —Carr v Melone, 
18 S.W (2d) 1081, 227 Ky. 719 


68. Kelly v. Pelt, (Tex Civ App) 220 
SW. 199. 


66. Minn—Wright v. May, 149 N 
W. 9, 127 Munn. 150, LRA19165B 
161. 

NC—Love v. Harris, 72 SE 150, 
166 NC 8&8 36 LRA.CN.S) 927, 
Ann Cas 1912D 1066 

Tonn—Green v. Crya, 11 S W.(2d) 
869, 158 Tenn 109. 

6 CJ. p 825 note 36. 


Authority of mere crier 

“When the saller is himself pres- 
ent, directing and controlling the 
Sale, and engages a crier simply to 
cry the property and knock it off to 
the best bidder, the seller himself 
standing by and doing ever;thing 
else except simply crying the bids, 

. « the crier 18 merely an agent, 
with no other auchoritv but that of 
receiving the bids and reporting the 
result to the seller He has not the 
authority of an auctivneer—in the 
proper sense of the term—as applicd 
to sales by auctions”—Adams v. 
Scales, 1 Baxt (Tenn) 837, 340, 26 
Am R. 773. 


70. Writ in succession 
A public auctioneer’s authority in 


goods are sent to an auction room,” and a lack of 
authority may, as in other cases of agency, be sup- 
plied by ratsfication.?2 


An auctioneer is a special agent, and without fur- 
ther authority than that which comes from his posi- 
tion as auctioneer he cannot bind the parties by 
any contract other than that which 1s actually 
made,‘3 and a contract which 1s beyond his authority 
is not binding on the a vner.’4 


Announcement bindieg scller and buyer. Both 
seller and bvyer are bound by the announcement of 
the auctioneer as to the identity of the property, the 
terms, and the conditions of sale.75 


b. Requirement of Writing 


Apart from statute, authority to auction land need 
not be written. 


The authority of an auctioneer to sell land at 
auction need not be mn writing,’6 unless written 
authority is required by statute.?? 
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ce. Authority to Warrant 


An auctioneer has no authority te warrant except by 
Instruction or by statute. 

An auctioneer has no authority to bind the seller 
by a warranty of the quality or the title of the 
goods sold, unless specially instructed so to do,78 
or unless authorized by statute;’9 but an auc- 
tioneer selling goods “as are” impliedly warrants 
the existence of the goods m form and substance 
as advertised.®0 


ad. Authority to Receive Payment 


The particular conditions of sale may govern the 
amount, kinds, and time of a payment which an auc- 
tioneer has authority to receive on making a sale, 


If the conditions of sale merely provide for the 
deposit to be paid to the auctioneer, it seems that 
this fact excludes him from receiving the whole 
price.81 An auctioneer may receive the deposit or 
amount to be paid down on a day subsequent to 
that of the sale84 Authorization to sell personal 


selling by virtue of a writ issued 1n, 77. 


succession is limited by the terms of 
the writ— Anderson v. Thomas, 117 
So. 578, 166 La 6512 
Sale between dates set by contract 
An auctioneer may advertise and 
sell the property at any time be- 
tween the dates set by the contract 
between him and the owner, and the 
owner will be bound to make deeds 
to the purchasers —<Andrews _ V. 
Hampton, 94 SE 112, 108 SC 290. 


71. Morgan v. Darragh, 39 Tex. 171. 


72. Ala—West v. Holman, 134 So 
667, 228 Ala. 114 
ND—Steen v. Neva, 168 N.W. 272, 
87 ND 40 
Wyo—v\Yaisner v Hasbrouck, 241 P. 
780, 84 Wyo 61 
6 CJ. p 825 note 36. 
from suit 
An owner's ratification of the acts 
of an auctioneer will be presumed 
from his suit for the amount agreed 
to be paid by the purchaser —Steen 
v Neva, 183 NW 272, 37 ND 40. 


73 Md—Cherry v Stem, 11 Md 1. 

NJIJ—J B & S Realty Corporation 
v William Kennelly, Inc, 168 A. 
665, 112 NJEq 91, affirming 157 
A 849, 109 N J Eq. 837. 

6CJ. p 825 note 37 


7% JB &S Realty Corporation v. 
William Kennelly, Inc, 163 A 665, 
112 NJEq 91, affirming 157 A. 
849, 109 NJ Eq 837 

75. Iowa—wWohlers y. Peterson, 192 
NW 8387, 195 Iowa 8538 

Ky —Martin v. Mathis, 211 SW. 198, 
184 Ky 20. 

76 Doty v. Wilder, 15 Ill. 407, 60 
AmD 756—6 C.J p 825 note 39 
Authority by implication see supra 

§ 6a. 


S.lverstein wv. Koppel, 118 So 
224, 166 La 10T6—Harang v 
Gheens Realty Co, 98 So. 760, 155 
La. 68&—Sizeler v Cloney & Egan, 
2 LaApp 289—Cronan v. McDon- 
ogh, 12 LaAnn 269—6 CJ. p 825 
note 39. 


Owner ani adjndicatee are not 
bound where the auctioneer did not 
have written authority to sell -—Suil- 
veratein v. Koppel, 118 So 324, 166 
La. 1076. 


An owner is not divested of title 
by an adjudication following an auc- 
tion sale of property to satisfy his 
creditors, where 1t does not appear 
that the auctioneer had written au- 
thority to offer the property at auc- 
tion —Harang v. Gheens Realty Co, 
98 So 760, 155 La. 68. 


Recitals held ansufficiend 

(1) Mere recital in auctioneer’s 
proc6és verbal that the sale was by 
the owner’s instructions —Silverstein 
v. Koppel, 118 So 224, 166 La. 1075 

(2) Where an owner of property 
agreed to sell it and distribute the 
proceeds for the benefit of his credi- 
tors, and the property was sold at 
auction, and part of the proceeds dis- 
tributed, recitals im the notamal act 
of distribution and in a deed to part 
of the land that the debtor caused his 
property to be offered at auction, 
were insufficient as written evidence 
of the auctioneer’s authority to offer 
another part, mm the absence of a 
showing that the claimed purchaser 
had accepted title, he not even be- 
ing a party to such instruments.— 
Harang v Gheens Realty Co, 98 So. 
760, 155 La. 68. 


mack of written authority as defense; 
onus of proof 
(1) 4n owner seeking to enforce 
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adjudications at auction sale has the 
onus of proving written authority in 
the hands of the auctioneer at the 
time of the gale, under penalty ot the 
nullity of the adjudications —Silver- 
stein v. Koppel, 118 So. 224, 166 La. 
1075. 


(2) An adjudicatee’s defense that 
an auctioneer did not have written 
authority is peremptory, and may 
be pleaded in answer or raised under 
genera] issue—Sulversatein v. Koppel, 
supra. 

Uffect of statute of frauds 

An auctioneer selling land is not 
impliedly the agent for the purchas- 
er where the statute of frauds re- 
quires the authority of an agent to 
be in writing in order to bind his 
principal on a contract for the sale 
of land—Dunham v. Hartman, 55 S 
W. 288, 163 Mo. 635, 77 AmMSR 741 


78. Bice v. Siver, 152 NW. 498, 170 
Iowa 255—6 C.J. p 826 note 40 
Auctioneers liability for warranty 

see infra § 13 b (1). 


79. Cysewski v. Fried, 139 NW. 104, 
24 ND. 162, Ann Cas.19156C 579— 
6 C.J. p 826 note 41. 


where he did not have actual or con- 

structive notice of any restrictions 

on his power to warrant.—Cysewsk 

v. Fried, 1389 NW. 104, 84 ND. 152, 

Ann Cas.1915C 6579. 

S& Ruben v. Lewis, 46 N.Y.S. 426, 
20 Misc. 583. 

Sl. La—Johnson v. Barkley, 16 So. 
659, 47 La Ann, 98. 

Mass.—Thompson vy. Kelly, 101 Mass 
291, 3 Am R. 3868. 


82. Pinckney vy, Hagadorn, 8 N.Y. 
Super. 89. 


7 C.J.S. 


property for “cash or good secured bankable notes” 
gives no authority to accept the owner’s outstand- 
mg unpaid notes for the purchase price,8® and, 
1f the terms of an auction sale require a cash pay- 
ment, the auctioneer has no authority to accept a 
check drawn on a bank in which the drawer has at 
the time no funds.&4 


e. Authority to Sell at Private Sale 


Private sales by an auctioneer are generally not al- 
lowed. 


Private sales by an auctioneer are generally not 
allowed, since the law will not tolerate any fraud- 
ulent, unfair, or deceitful conduct in auction 
sales,85 although it seems that a private sale may 
be sustained where all efforts to dispose of the 
property at public sale have proved abortive.56 


f. Delegation of Authority 


While an auctioneer may delegate ministerial duties 
and hire necessary assistance, he cannot without special 
authority delegate his power to sell. 


An auctioneer cannot, without special authority, 
delegate to another his power to sell by auction,’ 
since he 1s selected because of the personal con- 
fidence and trust reposed 1n him 88 He may, how- 
ever, delegate ministerial duties, such as using the 
hammer and making the outcry under his immedi- 
ate direction and supervision,®® and may hire such 
assistance as is reasonably necessary to the per- 
formance of his duties.9° 


Delegation of authority by agents generally is 
considered in §§ 134-137 of the ttle Agency. 


g. Termination of Authority 


An auctioneer’s agency for the purchaser ends with 
the sale, while that for the seller may continue there- 
after. Unless coupled with an interest, his authority to 


83 Rindles v. Bordewyk, 139 N.W. 
113, 30 SD. 439. 


84. Broughton v. Sulloway, 114 Mass. 
71, 19 4m.R. $12. 


Vendor ig not bousd, even though 
he fails to notify the drawer that he 
rescinds the contract —Broughton v. 
S.loway, 114 Mass. 71,19 AmR 312. 


85. Robenson v. Yann, § 8.W.(3d) 
271, 224 Ky. 56. 
Contract with another after sale 
Auctioneers employed to sell land 
upon specific terms fixed by the own- 
er have no right, efter a sale pursu- 
ant to such terms, to make a con- 
tract with a different person than the 
purchaser, and upon different terms. 
—Muffatt v. Gott, 42 N.W. 149, 74 
Mich. 672. 
8&6 Tyson vy. Mickle, 2 Gill (Md) 
376. ( 


47. 


Pick. 482. 


Ann. 386 
483 


p 826 note 5L 


An auctioneer 


7C.J.S.—To 
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A. 94,17 RL 66—6 CJ. p 826 note 


83. Mass—Com ¥Y. 


Mo—Stone v. State, 12 Mo. 400. 
99. La-—Poree v. Bonneval, 6 La 


Mass—-Com. v. Harnden, 19 Pick 


Mo.—Stone v. State, 12 Mo. 400. 

RL—Snow v. Warwick Sav. 
20 A 94,17 RL 66. 

6 C.J. p 826 note 50. 


90. Bodine v. Exchange F. Ins. Co, 
51 NY. 117, 10 AmR. 566—6 C.J. 


Clerks and servants 


Snow v. Warwick Sav. Inst. 20'81. Martin v. Mathis, 211 &.W. 198, 
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sell may be revoked by the selfer at any time befort 
the sale. 


An auctioneer’s agency for the purchaser ends 
with the sale, while his agency for the seller ends 
with the sale only if he is a mere crier calling 
for bids, and extends beyond the sale so as to en- 
able him to bind the vendor by a memorandum 
signed within a reasonable time, 1f he is given au- 
thority to make all the necessary arrangements for 
carrying the sale into effect.21 An auctioneer’s 
authority 1s ordinarily at an end when the sale is 
completed and the purchase price collected; unless 
specially authorized, he cannot, after sale, vary the 
contract of sale or the terms on which title is to 
be given.92 


Revocation. An authority given to an auctioneer 
to scll may be revoked by the vendor at any time 
before the sale® unless it is coupled with an in- 
terest in the subject matter;94 and a receipt, 
signed by a representative of the auctioneer and 
given to the purchaser at a sale made after revoca- 
tion of the agency, 1s not binding on the vendor.®§ 


§ 7. Conduct and Validity of Sale 


a. In general 

b. Conditions of sale 

c. Catalogue or particulars of sale 
d. Right to withdraw property 

e. Bidding 

f. Deposit 

g. Disturbance of sale 

h. Inclusion of property of third person 
i, Purchase by auctioneer 

j. Sale by unlicensed auctioneer 
k. Sale of several lots 

L Sale without authorization 


184 Ky 20—6 C.J. p 824 note 33 
[a] 

Duration and termination of agency 
generally see Agency §§ 68-90. 


93. Muffat v. Gott, 42 NW. 149, 74 
Mich. 672—6 CJ. p 837 note 58. 


93. Jacob v. McDuell, 184 A 191, 99 
NJBHa 652—-6 CJ. p 827 note 54. 

Revocation or repudiation of agency 
generally see Agency §§ 73-80 

Right of owner to withdraw proper- 
ty from sale see infra § 7 4. 


94. Iowa.—McKey v. Erbes, 174 N. 
W. 372, 187 Iowa 609. 
N.J-—Jacob v McDuell, 134 A. 191, 
99 N.J.Hq. 652. 
ruterest held not shown.—Jacob v. 
MecDuell, 134 A. 191, 99 N J.ffq. 652. 
Revocation of agency coupled with 
interest generally see Agency § 76. 


95. Jacob v. McDuell, supra 


Harnden, 19 


Inst, 


§ 7 
a. In General 


The owner of the property has the right to control 
the sale unti! legally made. The particulars and condi- 
tions of sale constitute its terms, but an auction sale 
is not governed by the strict rules applicable to formal 
contracts 


It has been declared that public sales by auction 
are precisely what the contracts of the parties make 
them,96 but the owner of property sold at auction 
has the right to control the sale until legally 
made.97 The particulars or catalogue and the con- 
ditions of sale together constitute the terms of 
the contract of sale ;98 and the making of the con- 
tract, or meeting of minds, occurs at the time the 
goods are knocked down to the purchaser.99 A sale 
by auction 1s not governed by the strict rules ap- 
plicable to formal contracts made with deliberation 
after ample opportunity to investigate and inquire.! 
While, 1n conducting the sale, it 1s part of the auc- 
tioneer’s duty to ivite and excite the competition 
of bidding,? and to dispose of the property to the 
highest bidder® and for the highest price that he 
can obtain, and some measure of discretion 1s vest- 
ed in him as to the precise methods to be pursued 
in attainmg that object,5 the sale should be made 
in accordance with the laws governing public sales.§ 
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der, the property must pe scruck off or knocked 
down, and the person to whom it is struck off must 
complete his purchase by complying with the terms 
of the sale,? but a sale has been said to be com- 
plete when the auctioncer announces its completion 
by the fall of the hammer or in other customary 
manner 8 


Presence of property; inspection. Upon a sale 
of personal property at public auction, the property 
must generally be at hand and within the view of 
those attending ,® but 1f it is too bulky to be pres- 
ent in the auction room, and inspection will be of 
use, the notice of sale must state where the chattel 
is located, and give opportunity to view :t.10 


Memorandum of sale. It has been said to be a 
well-settled custom for the auctioneer, when prop- 
erty is knocked off, to make and sign a memoran- 
dum of sale.11 


b. Oonditions of Sale 
(1) In general 
(2) Printed conditions 
(3) Knowledge or notice of conditions 
(4) Reservation of right to resell 


To complete an auction sale there must be a bid- 


96. Rittenburg v. Freeman, 16 Pa. 
Dist. 8, 38 PaCo 467 


Contract mgnadi only by purobaser 

A. contract for the sale of land 
sold at auction was unilateral and 
unenforceable where it was signed 
only by the purchaser and not by the 
owner or auctioneer.—Talley  v. 
Southern Real Estate & Inv. Co., 109 
8... 497, 152 Ga. 377. 


97. Kelly v. Pelt, (TexCiv App ) 220 
Sw. 199. 


Advertisement as statement of fair 
conduct 

‘"Vhen ... [the owner of 
property] elects to advertise it for 
sale at public auction to the highest 
bidder, 1t 1s an invitation to all per- 
Bons to attend and bid therefor on 
equal terms and is equivalent to a 
public statement on the seller’s part 
that the sale will be conducted open- 
ly, fairly, and in good faith toward 
all parties.".—Hdmunds v Gwynn, 
159 8. 205, 207, 157 Va. 528, revers- 
ed on other grounds 161 8.E. 8938, 157 
Va. 528. 


88 Navarette v. Travis-Ziegler Co, 
194 NYS 8332. 

88. Richardson v. Landreth, (Mo 
App) 260 SW. 128. 


i. Josephy v. Golden, 184 N.Y.8. 549, 
113 Misc 284—6 C.J. p 827 note 61. 


zeands subject to unusual wed wu. 
reasonable restrictions 
“Where a person béds in at auction 


lands subject to unusual and unrea- 
soneble restrictions, he must be giv- 
en both time and opportunity to as- 
certain what the nature of the re- 
strictions is This 18 80, even though 
the bidder 1s advised, before he sign- 
ed a memorandum of sale, that there 
were restrictions as to bulldings "— 
Josephy v. Golden, 184 NYS 6549, 
550, 118 Misc 284. 


& Crandall v. State, 28 Ohio St. 479 


3% Ragusa v. Greco, 181 So. 849, 171 
La. 686—6 C.J p 827 note 58 
Ziven where property is sold with. 

out appraiszement, the text rule ap- 

plies.—Ragusa v. Greco, 181 So 849, 

171 La. 686. 

Bfect of sale to owner's agent 
There is no contract of purchase 

and sale with the highest bona fide 

bidder, where the property 1s knocked 
down and declared sold to an agent 
of the owner making a higher bid.— 

Freeman v. Poole, 94 A. 158, denying 

motion 98 A. 786, 37 RL ¢89, LRA 

1917A 63 


4% Ragusa v. Greco, 131 So. 849, 171 
La. 686 


& Terr v Toyota, 19 Hawau 651— 
6€CJ p 827 note 59. 


6 Reinach v. Jung, 48 So 124, 122 
La. 610—6 C.J. p 827 note 60. 


7. D.C —U. 8. Vv. Meyer, 87 App D. 
Cc. 282. 


WN ¥—Sherwood v Reade, 7 Hill 481. 
Hxzxecution and recording of deed to 
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(5) Sale on approved security 


land sold at auction and transfer by 
the purchaser has been held prima 
facie proof of the consummation of 
the sale —Stewart v. Cummings, 165 
A 644, 109 PaSuper 57 

When title passes see infra § § a. 


& Forbes v Hunter, 228 Ill App. 400 
—Russell vy. Sammons, 217 Ill app 
607 


“an adjudication at public auction 
completes the sale and vests in the 
adjudicatee the ownership of the 
property adjudicated”—Sizeler  v. 
Cloney & Egan, 2 La App 289. 


Statute as stating prior law 
St (1917) § 1684t21 subd 2, provid- 

ing when a sale by auction 18 com- 

plete, “simply states the law as it 

was prior to its enactment '"—Keske 

v Boeder, 170 NW 3247, 248, 168 Wis 

369 

& Manhattan Taxi Service Corpora- 
tion v. Checker Cab Mfg Corpora- 
tion, 171 NH 705, 258 N.Y 456, 69 
ALR 1190, modifying 2386 N YS. 
569, 226 App Div. 624, and 237 N.Y. 
S. 832, 228 App Div. 638. 

Physical presence of conditionally 
sold property at resale see Sales § 
600 [55 C.J. p 1278 notes 44, 45]. 


10. Manhattan Tax: Service Corpo- 
ration v. Checker Cab Mfg Corpo- 
ration, supra. 


11. Melheiser v. Central Trust Co. of 
Owensboro, 36 8.W.(2d) 377, 237 
Ky. 757. 


7 CO.J.8. 
(1) In General 


The owner may prescribe the conditions of sale, but 
may waive them. In the absence of such prescription, 
the auctioneer has discretion as to the terms or manner 
of sale. 

The owner of property offered for sale at auction 
has the right to prescribe the manner, conditions, 
and terms of sale,12 although he may waive com- 
pliance by the purchaser with the conditions ,18 and 
the purchaser 1s entitled to rely on the terms pre- 
scribed,1# and on the announcement made by the 
auctioneer at the time and place of the sale as to 
the identity of the property, the terms, and the 
conditions of sale.15 In the absence of conditions 
prescribed by the seller, an auctioneer has much 
discretion in prescribing such terms of sale as will 
exclude puffers and fraudulent bidders, and secuie 
the confidence of honest purchasers,16 and may 
conduct the sale in such manner as seems to him 
pest calculated to secure the upset price fixed by 
the seller,17 and he may postpone the sale.18 
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(2) Printed Conditions 


Printed conditions are binding on the parties, and 
the auctioneer cannot verbally vary, although he may ex- 
plain, them at the sale. 


Printed conditions under which an auction sale 
proceeds are binding on both buyer!® and seller,20 
and cannot be varied by verbal statements of the 
auctioneer made at the time of the sale,*1 although 
they may be so explained 22 Thus, an auctioneer 
may, at the time of the sale, explain the meaning 
of advertisements published before the sale;?8 but 
adverlisements of the sale have been held no part 
of the conditions thereof, unless expressly made 
such.24 


(3) Knowledge or Notice of Conditions 


Conditions of sale announced by the auctioneer are 
binding on the purchaser whetner he knew or understood 
them or not. 


The conditions of a public sale, announced by 
the auctioneer at the tyme and place of the sale, are 
binding on a purchaser, whether or not he knew or 
heard them,"5 and although he may not have un- 


12. Tenn —Whitfield v. May, 89 8. W. 
(2d) 764 

Va—Hdmunds v. Gwynn, 159 SE. 
205, 157 Va 528, reversed on other 
grounds 161 SI 892, 187 Va. 628. 

6CJI p 827 note 62. 


Bankable paper 

(1) Where a condition of an auc- 
tion sale was that bankable paper 
should be given, and the purchaser 
withdrew the settlement note from 
the auctioneer and guve two notes 
not acceptable to the seller, the sell- 
er 1s entitled to possession of arti- 
cles sold, and it is immaterial that 
othe: remedies are available to him. 
—Schafer v. Hoch, 168 NW. 107, 184 
Iowa 23 


(2) Under such a condition, wheth-~ 
er the purchase of five different ar- 
ticles was a single transaction was 
a matter of the intent of tho parties 
as the acceptance of a bid did not 
complete a purchase, settlement be- 
ing necessary —Schater v. Hoch, su- 
pra. 

Conditions not limited to those re- 
lating to payment.—Kcske v. Boeder, 
170 N W. 247, 168 Wis 369. 

Deposit as condition of sale see in- 
fra § 7 £ 


13. Hhulligoss vy. Thorpe, 141 NE 797, 
80 Ind App. 614 


1% Ivanhoe v. City Real Hstate Co., 
194 NYS 81, 118 Misc. 556. 


Bale free from liens 

Where the terms of an auction 
gale of land provided for allowance 
out of purchase money of the amount 
of liens, if the purchaser previous 
to the delivery of the deed should 
produce proof of such liens and dup- 
licate receipts for payment thereof, 


and that existence of unpaid tax or 
assessment should not be deemed an 
objection to the title :f the amount 
thereof was so allowed, and further 
provided for conveyance of the prop- 
erty “with good title in fee simple 
free from all incumbrances,” with cer- 
tain exceptions, not including tax lien, 
the purchaser was entitled to convey- 
ance free from tax len which attach- 
ed between the sale and the execu- 
tion of the deed—lIvanhoe v. City 
Real Histate Co., 194 NY.S. 81, 118 
Mise. 656. 


15. Wohlers v. Peterson, 192 N.W. 
837, 195 Iowa 853 


16 U.8.—Blossomv Milwaukee, etc., 
R Co, 3 Wall. 196,18 LEHd 43. 
Ind—Whight v Yetts, 30 Ind 185 
NJ—Metropolis Nat Bank v 

Sprague, 20 N.J Hy 1659 


17. Gurman v SGerg, 140 A 1779, 49 
RI 1265, reargument denied 141 A 
179 


18 Southern Boulevard R Co. v. 
North New York City Tract. Co, 
39 NYS 266,16 Misc 263, affirmed 
39 N.Y.S 266, 6 App Div. 330. 


igs. U.S—U 8S v. Atlanta Wrecking 
Co, (DCGa) & F (2d) 542 

Pa—Solomon v Loy, &2 Pa Super 99 

Tenn—VwWhitfleld v. May, (App) 89 
8S 'W.(2d) 764 

6 CJ. p 827 note 65 


20. Whitfield v. May, supra-—-6 C.J 

p 827 note 66. 

21. Whitfield v. May, supra—6 C.J. 

p 827 note 67. 

But it has been held that formal 
written terms of a public sale, dis- 
tributed prior to the sale, may be 
modified or added to by the auction- 
eer at the beginning of the sale.— 
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Kennell v Boyer, 122 NW. 941, 144 
Iowa 3808, 24 L.RA(N.S) 488, Ann. 
Cas 1912A 1127. 


Statute forbidding oral modifica. 
tion of written or piimted conditions 
is not violated by the act of an auc- 
thoneer in requiring a certain part 
of the purchase price to be paid to 
a third party when the advertise- 
ment of the sale contained no such 
condition —Steen v. Neva, 1638 N.W. 
272, 87 N.D. 40 


a2 Whitfield v May, (Tenn App) 89 
SW (2d) 764—6 CJ. p 838 note 68 


23. Satterfield v. Smith, 33 N.C. 60 
— 6 CJ p 828 note 69 


24. Aschom v Smith, 2 Penr. & W. 
(Pa) 211, 21 AmD 437. 


25. Neb—BSockelman v. Spires, 193 
NW 3884, 110 Neb. 2334. 

N ¥—Burling v Brinn, 189 NYS. 
707, 116 Misc. 130—Navarette v. 
Travis-Ziegler Co, 1948 NYS 832. 

Ohio —Richardson v. Kennedy, 21 
Ohio NP (NS) 689. 

Tenn—vwWhitfield v May, (App) 89 
S'W (24) 764 

Va—Definite Contract Building & 
Loan Ass’n v. Tumuin, 164 8.0 562, 
158 Va. 771. 

Wis.—Clarke vy Maisch, 177 NW. 11, 
171 Wis 226—Keske v Boeder, 170 
NW. 247, 168 Wis. 369. 

6 CJ. p 828 note 70. 


Goods not advertised in catalogue 
Bidders on goods put up for sale, 
which they knew were not advertised 
in the catalogue, were liable on their 
bids, although they were not present 
when the terms on which such goods 
were to be sold were published, and 
although such gooda were put up for 
bids immediately after the catalogue 
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derstood them 26 So, also, where it is the custom 
to post up the conditions in the auctioneer’s room, 
and the auctioneer announces that the conditions 
are as usual, a purchaser is bound by the cond:tions, 
whether he sees them or not.*7 The auctioneer of 
goods advertised in a catalogue may change the 
terms of sale at any time during the progress of 
the sale, if done publicly and in the hearing of all 
the bidders present.28 


(4) Reservation of Right to Resell 


Where the auctioneer reserved the right to resell 
In case of mistake, whether or not a mistake was made 
must be determined from all the circumstances. 

Where an auctioneer announced that he reserved 
the right to resell any property in case of a mus- 
take, whether or not a mistake was made must be 
determined on a consideration of all the circum- 
stances 29 Where it was announced at the begin- 
ning of an auction that the auctioneer reserved the 
right to make a resale of any property over which 
a dispute arose, there is no right to resell property 
sold as to which no dispute arose, but which the 
owner desired to be sold differently.20 


(5) Sale on Approved Security 


A condition that a note with approved sureties he 
given is complied with by tendering a note signed by 
sureties justly entitied to approval. 

A condition in the terms of a sale that a pur- 
chaser shall give a note with approved sureties is 
complied with when he tenders a note duly execut- 
ed, signed by good and solvent sureties justly en- 
titled to approval, and the seller may not arbitrarily 
reject such note8! In case of question as to the 
character of the note tendered, however, the pur- 
chaser is bound to prove either that the seller knew 
the note to be good or that he had the means of 
conveniently ascertaining the fact.32 
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c. Catalogue or Particulars of Sale 


(1) Warranty 
(2) Description of Property 


(1) Warranty 
In the absence of agreement otherwise, a seller is 
bound, on entry of an auctioneer’s memorandum, by a 
warranty In a catalogue. 

In the absence of agreement or understanding to 
the contrary, a seller is bound, on the entry of an 
auctionecr's memorandum of sale, by a warranty 
contained in a catalogue.88 


(2) Description of Property 


A description of the property should be clear and 
unambiguous; and a material misdescription, unless 
cured or corrected, may be ground for avoiding the con- 
tract, although slight variations between an estate and 
a description will not be. 

It 1s usual, in cases where property of considera- 
ble value 1s offered for sale. to reduce a descrip- 
tion of it to writing ,®4 such description when re- 
lating to real estate is called “particulars of sale,” 
the office of which is to describe the subject mat- 
ter of the contract.25 The particulars should con- 
tain a fuithful description of property offered for 
sale, in language so clear and unambiguous that 
persons of ordinary understanding will not be de- 
ceived as to either its character or identity.°6 


A musdescription, in a material matter, on which 
the purchaser might reasonably rely and did rely to 
his damage, 1s ground for avoidance of the con- 
tract 387 and this 1s so even though the conditions 
of sale provide that errors and muisdescription shall 
not avoid the contract.88 


Shght variations, however, between an estate and 
a description of it are not grounds for the avoid- 
ance of the sale,?9 but, ordinarily, will be cause for 


goods under different terms, of which,3l. Pa—Guier v. Page, 4 Serg. & 
the bidders present were informed — Ril 

Burling v. Brinn, 189 NYS. 707, 116| Tenn—Sweeney v 
Misc 130 903, 94 Tenn 534 
26. Definite Contract Building &|6 CJ. p 888 note 75 


Loan Ase’n v. Tumin, 164 SE 562,/s2" wis y Hunt, 20 Wend(NY) 


Vaughn, 29 S.W 


168 Va. 771. 431—Hicks v, Whitmore, 12 Wend 
a7. Whitfield v. May, (Tenn App ) (NY) 648. 

89 SW.(2d) 764. 33. Dugan v Phillips, 246 P. 566, 77 
#8. Burling v. Brinn, 189 N¥S 707,| CalApp 268 


116 Misc. 180 S4. Ruittenburg v. Freeman, 16 Pa. 


29. Keske v Boeder, 170 N.W. 247,| Dust 8, 83 PaCo 467. 
168 Wis 869 36. Rittenburg v. Freeman, supra. 
“Fhe declaration of the auctioneer | 36. Ruittenburg v. Freeman, supra— 
as to his mental processes cannot be|6 CJ p &28 notes 74, 79. 
conclusive upon the parties "——Keske | nescription construed 
869. a sale by auction of several lots of 
30. Forbes v. Hunter, 228 Ill App | land, describing the buildings on one 
400. as being in good repair, “with run- 
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ning water to house and barns,” does 
not necessarily imply that the source 
of the supply belonged to the vendor, 
although the memorandum of sale 
thereof also included “100 or more 
rods of lead pipe conveying water to 
the house.”"—Wells v. Day, 124 Mass. 
3 


24 F (2d) 840. 

Pa—Rittenburg v. Freeman, 16 Pa. 
Dist. 8, 38 PaCo 467. 

6 CJ. p 828 note 75 


erick and frame building described 
as brick—Ritienburg v. Fieeman, 16 
Pa Dist 8, 38 PaCo 467. 


3a Rittenburg v. Freeman, supra 


so. King v Bardeau, 6 Johns Ch (N. 
Y) 388, 10 AmD. 312—6 CJ. p 828 
note 77. 


7 C.Jd.8. 


compensation ;4© and where the general descrip- 
tion shows an intent to convey an entire property, 
and its frontage is a few inches longer than as 
stated in the advertisement, the purchaser has been 
held entitled to the entire property, and not re- 
stricted to the length stated.41 


Qualifying phrases, such as “more or less,” 
“thereabouts,” and “estimated to contain,” will cure 
slight deficiencies and inaccuracies, but they will 
not protect the vendor against the consequences of 
mtentional misstatements or gross carclessness.*? 


Correction of error. An error in the descrip- 
tion of property m an adverlisement may be cor- 
rected and explaimed when the property is offered 
for bids,#? and where it was made in good faith, 
and is thus corrected and explained, a purchaser 
who relied wholly on the printed advertisement and 
was not present at the opening of the sale 1s not 
relieved of his contract by such error 44 


d. Right to Withdraw Property 


Until a bid Is accepted, the seller may withdraw his 
property from sale, and he may withdraw it before any 
bidding. 


Until the hammer falls and a bid 1s accepted, a 
locus penitent: remains, and the seller may with- 


draw his property from sale,*5 and he may with- 
draw it before any bidding,4® even where the sale 
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e, Ridding 
(1) In general 
(2) Manner of making bid 
(3) Manner of accepting bid 
(4) Right to reject bid 
(5) Right to withdraw bid 
(6) Dispute as to bid 
(7) Chilling the bidding 
(8) Puffing or by-bidding 


(1) In General 


A bid requires acceptance to create an obligation In 
the bidder or the owner. 


A bid at an auction sale is only an offer for 
the property,4® requiring acceptance to create an 
obligation on the part of the bidder*® or the own- 
er,59 it is but an offer to pure*sse, and not the 
acceptance of an offer.51 


(2) Manner of Making Bid 


A bid may be made In any mode whereby the bid- 
der signifies his willingness to give a particular sum for 
the property, but secret signs between the bidder and 
the auctioneer should not be allowed. 

A bid may be made in any mode by which the 
bidder signifies his willingness and intention to give 
a particular sum or price for the property offered 
for sale,52 thus, it may be made orally,®3 as by 
words uttered aloud in the hearing of the by- 
standers,54 or spoken privately to the auctioneer,55 


1g without reserve.47? 
4 


40. King v Bardeau, supra 
41. Gough v Williamson, 50 A. 328, 
62 N.J Eq 636. 


42. Ala.—Davis v. Evans, 62 Ala. 
401. 

N Y.—Dennerlein v Dennerlein, 46 
Hun 661, appeal dismissed 18 NE 
85, 111 NY. 518 

Va~—Foley v. M’Keown, 4 Leigh (31 
Va.) 627. 

6 CJ. p $29 note 80 


43. Thompson v. Kelly, 101 Mass. 
291, 3 Am R. 353 
44. Thompson v. Kully, supra. 
45. Becker v Crabb, 4 SW (2d) $70, 
223 Ky 619—6 C.J p 830 note 97. 
meason. for rule 
(1) A bid is an offer to purchase 
at the price named, and until accept- 
ed no contract exists-—~Anderson v 
Wisconsin Cent R Co., 120 N.W. 39, 
107 Minn 296, 131 AmSR. 462, 20 
LRA(N.S ) 1133, 16 AnnCas 379. 
(2) Requirement of acceptance 
generally see infra § T e (1) 
Auctioneer passing to other articles 
If the auctioneer adjourns the sale 
of the particular article and passes 
to something else without the express 


to a rejection of the preceding bid, 
which 1s thereby annulled —Donald- 
son v Kerr, 6 Pa 486 


Agreement with sauctionesr to con- 
firm regardless of price 
Where property was selling unrea- 
sonably below its market value and 
at @ ruinous sacrifice, the seller had 
the rmght to stop the sale before the 
property was knocked down, although 
his agreement with the auctioneer 
provided that the property should be 
sold, and that “the highest price ob- 
tainable on sale day is to be confirm- 
ed by the owner, regardless of what 
that price may be”—BSBecker y. Crabb, 
4 8 W.(2d) 370, 223 Ky 649. 


46. Benjamin v. First Citizens Bank 
& Trust Co of Utica, 287 N.Y.S 
947, 248 Apy Div 610. 


47. Benjamin v Frwst Citizens Bank 
& Trust Co of Utica, supra Con- 
tra Forbes v. Hunter, 223 Tl App 
400 


43. Mass—Conway Sav Bank v 
Vinick, 192 NBD 81, 287 Mass 448 

RI—Gorman v Berg, 140 A. 779, 49 
R.L 125, reargument denied 141 A 
179. 


aasent of the bidder, it is tantamount | 48. Conway Sav. Bank v. Vinick, 193 
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NE. 81, 88, 287 Mass. 448—6 CJ. 

p 830 note 98 [a]. 

“A bidder at an auction sale in ef- 
fect makes an offer to purchase the 
property in accordance with the 
terms of the sale, for the amount of 
his bid Until the auctioneer in 
words or by appropriate acta signifies 
the acceptance of the amount offer- 
ed by the bidder no legal obligation 
of the bidder arises.”—Conway Sav. 
Bank v. Vinick, supra. 

50. Anderson v Wisconsin Cent. R. 
Co. 120 NW 39, 107 Minn. 297, 131 
AmSR. 462, 20 LRA(NS.) 1133, 
16 Ann Cas. 379. 


5L. Freeman v. Poole, 93 A. 786, 387 
RL 4898, LRA19174 68, motion 
denied 94 A. 153. 


5a. State v. State Board of School 
Land Com’rs of Wyoming, 191 P. 
1073, 37 Wyo. 64, 11 ALR, §89— 
6 C.J. p 829 note 84 


63. State v State Board of Schoel 
Land Com’rs of Wyoming, supra. 


S44. Mullingar v. Daly, 56 Pa. 246 


55. State v. State Board of School 
Land Com'ra of Wyoming, 191 P. 
1073, 27 Wyo. 54, 11 ALR. §38-— 
6 CJ. p 329 note &2, 
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or by a wink or a nod,5é or by writing5? in words 
or figures,58 or by letter.59 


Secret signs between the bidder and the auc- 
tioneer should not be allowed, because all of the 
bidders would not be on equal terms 6 


(3) Manner of Accepting Bid 


A bid Is accepted when the auctioneer signifies to 
the bidder that he 1s entitled to the property on paying 
the amount of his bid according to the terms of sale. 

A bid 1s accepted when the auctioneer, by the 
fall of his hammer or by any other audible or visi- 
ble means, signifies to the bidder that he is entitled 
to the property on paying the amount of his bid 
according to the terms of the sale,61 thus, ac- 
ceptance may be in words or by appropriate acts.6? 


(4) Right to Reject Bid 
An auctioneer may reject a bid on various grounds, 
as where it is coupled with terms or conditions other 
than those of the sale, or :s below the minimum an- 
nounced by the owner. 

In the absence of instructions or limitations to 
the contrary, 1t seems that the auctioneer, ordi- 
narily, should accept all bids®8 However, he 1s 
not bound to accept all bids as a matter of course ,®4 
thus, he may refuse a bid which will manifestly 
frustrate the object and purpose of the sale,85 
or acceptance of which would be a virtual sacrifice 
of the property;6 and he may refuse to aecept 


67. 
wal 651. 


56. State v State Board of School 
Land Com’rs of Wyoming, supra— 
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Hawaii—Terr. v. Toyota, 19 Ha- 
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bids from minors,6? from insolvents,®§ from drunk-. 
ards or other persons irresponsible either financially 
or mentally,69 from persons offering their bids in 
bad faith,79 or from a person making but a trifling 
advance in his bid over the bid last announced 72 
Where the right 1s reserved to reject any or all 
bids, the right must be exercised before the accept- 
ance of any bid 72 

Specific terms; minimum bid. If the terms of 
sale are specific, the auctioneer need not notice a 
bid that 1s coupled with different terms or cond1- 
tions.78 Likewise, where the owner of the prop- 
erty to be sold publicly announces that no bid less 
than a designated amount will be received, the 
auctioneer may reject a bid that falls below that 
amount 74 


(5) Right to Withdraw Bid 
Until a bid is accepted, the bidder may withdraw KH. 


Until the hammer falls and a bid is accepted, a 
locus penitent:e remains, and the bidder may with- 
draw his bid,?75 even though the conditions of sale 
provide that bids shall not be withdrawn.76 The 
withdrawal of a bid, 1n order to be effective, must 
be open and loud enough to be heard by the auc- 
tioneer.7? In all sales which come within the oper- 
ation of the statute of frauds, it 1s probable that a 
bidder may withdraw his bid before the signing of 
a sufficient memorandum in writing.78 


Berg, 140 A 779, 49 RI 125, rear- 
gument denied 141 A 179. 


6 CI. p 829 note 83 
57. State v State Board of School 
Land Com’rs of Wyoming, supra. 


5S. Mullingar v Daly, 66 Pa 245 

5S. State v State Board of School 
Land Com’rs of Wyoming, 191 P 
1078, 27 Wyo. 64, 11 ALR 539— 
6CJ p 839 note 84 [a] 


60. Conover v YWalling, 15 NJ Eq. 
17a—6 CJ p 829 note 83. 


Gl. State v State Board of School 
Land Com’rs of Wyoming, 191 P. 
1078, 87 Wyo 654, 11 ALR 539— 
6 CJ p 829 note 86 

When title passes see infra § 8 a 


62. Conway Sav Bank y Vinick, 1923 
NE 81, 387 Mass. 448 


63. Ricks v. Battle, 29 NC. 269— 
6 CJ. p 829 note 87. 


e4& Md—Gray v Vers, 38 Md 18 

Wash—McPherson Co v. Okanogan 
County, 88 P. 199, 45 Wash. 285, 9 
LRA (NS.) 748 

6 CJ p 8329 note 88. 


66. Gray v. Veirs, 33 Md 18. 


66. McPherson Co. v Okanogan 
County, 88 P 199, 45 Wash. 285, 9 
LRAI(NS) 748. 


N Y.—Kinney v. Showdy, 1 Hull 644 


6& Hawal—Terr. v. Toyota, 19 Ha- 
wall, 651 

NY—Tajylor v Harnett, 55 N.Y.S 
988, 26 Misc 362. 


6& Terr v Toyote, 19 Hawan 651 


70. Hawau—Terr. v. Toyota, 19 Ha- 
wan 651 

Wash—MicPherson Co. v. Okanogan 
County, 88 P. 199, 45 Wash 32585, 9 
LRA(NS.) 748. 


7l. Terr v. Toyota, 19 Hawan 651 
—§ CJ. p 829 note 98. 


72. City of New York v Union News 
Co, 1644 NYS. 688, 169 App Div. 
278, affirmed 118 NB 685, 222 N 
Y 368 


73. Moore v. Owsley, 87 Tex 608 


74, Farr v. John, 23 Iowa 286, 92 
AmD. 426—6 CJ. p 829 note 95 


Zffect of failure to direct or an- 

nounce minimum 

(1) The failure of an auctioneer to 
announce publicly @ minimum pyzicea 
before the auction does not render a 
sale over the upset price invalid as 
to an owner who failed to direct such 
public anaouncement—Gorman vy. 
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(2) Where a bid exceeding the up- 
set price 18 accepted, neither the sell- 
er nor the purchaser can object to 
the validity of the sale for failure to 
announce the upset price ——-Gorman v. 
Berg, supra. 


75 Ky—Becker v. Crabb, 4 SW. 
(3d) 870, 223 Ky 549 

Mass —Conway Sav Bank v. Vinick, 
193 NE 81, 287 Mass. 448. 

6 CJ p 8380 note 98. 


Beason for rule 
(1) “A bidder at an auetion sale 
in effect makes an offer to purchase 
the property mm accordance with the 
tezxms of the sale, for the amount 
of his bid Until the auctioneer 
Signifies the acceptance of 
the amount offered . - no legal 
obligation of the bidder arises ''"— 
Conway Sav Bank v Vinick 193 N EF 
81, 88, 387 Maas. 448 


(2) Requirement of acceptance 
generally see supra 7 e (1). 
76. Becker v Crabb, 4 SW (2d) 870, 
223 By 549—86 CJ p 830 note 99. 
77. Becker v Crabb, supra. 


78. Sargent v Bryan, 189 NW. 936, 
153 Minn 198—6 CJ. p 880 note 8. 
Application of statute of frauds te 


7 CJS. 


(6) Dispute as to Bid 


if a bid Is claimed by two or more, the property may 
be put up aga'n at the price and bid of the competitor 
whom the auctioneer may declare entitled. A bidder's 
evidence is competent as to the price bid by the person 
to whom the property was knocked down. 

If a bid is claimed by two or more persons, it 
ig the usual practice to put the property up again 
at the price and at the bid of such one of the 
competitors as the auctioneer may declare, in his 
judgment, entitled to 1t79 On the issue as to the 
price bid at a sale, evidence of one bidder as to 
his understanding of the price bid by the person 
to whom the property was knocked down 1s com- 
petent.80 


(7) Chilling the Bidding 


Any act of auctioneer, seller, or purchaser which 
diminishes competition and stifles or chills the sale 
vitiates the sale. An unsuccessful attempt to prevent 
another from bidding will not invalidate the sale. Com- 
binations of interests or agreaments not to bid are void- 
able or not according to whether or not the parties’ ob- 
ject is to chill the sale. 


Generally, 1t may be said that any act of the 
auctioneer, or of the party selling, or of third par- 
ties as purchasers, which prevents a fair, free, and 
open sale, or which diminishes competition and 
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stifles or chills the sale, is contrary to public policy 
and vitiates the sale.81 Thus, a sale will be set 
aside where a person, desirous of purchasing, pre- 
vents others by his improper conduct from bidding 
against him ,82 but a mere attempt of a purchaser 
io prevent another person from bidding will not 
render the sale invalid, 1f such attempt has not been 
successful.88 


Agreements noi to bid. It has been broadly held 
that prospective bidders at a public sale cannot 
frauduently agree to refrain from bidding one 
against the other,84 and that to do so renders the 
sale to any one of the confcderates void®&5 More 
particularly, sales which are affected by combina- 
tions of interests or agreements not to bid are void- 
able by the seller, 1f the purpose thereof is to chill 
the sale and purchase property for less than its 
market value,86 although the fact that a combina- 
tion has been formed to prevent a sale to others 
will not affect a purchase by one not a party to the 
combination.8? If, on the other hand, the agree- 
ment 1s made without any design to commit a 
fraud, but to enable the parties to the agreement 
to purchase conveniently, or if the agreement 1s 
for any honest purpose, the sale will be valid,88 as 


auctions generally sce Frauds, 
Statute of § 141 [27 Cd a 236 note 
28] 

79. Conover v Walling, 15 NJEq 
173—6 CJ. p 830 note 3 


90. Whitfleld v. May, (Tonn App) 
89 SW (3d) 764—6 CJ p 850 noto 
3 [b] 

SL. Ky—Robenson v Yann, 5 SW 
(2d) 271, 224 Ky 56 

NC—Nash v Elizalcth City Hospital 
Co, 104 SE 33, 180 NC 659. 

6 C.J pn 830 note 4. 


meagson. for rule 

“A snle at public auction is based 
upon the puipose and policy of oli- 
taining the worth of property by 
free and fair competition among the 
bidders "—Nash v. Elisabeth City 
Hospital Co, 104 SE 33, 35, 180 
NC. 59 


(1) A complaint, alleging that de- 
fendant purehtsad proprriy at an 
auction sale at less than its value by 
secretly instructing one who had 
been bidding for an organization to 
procure the property for a chari(1- 
ble hospital to continue bidding for 
defcndant as an individual aftcr the 
charituite organization’s limit was 
reached, whereby competition was 
stifle’ hy the unwillingness of oth- 
er bidders to hinder the charitable 
projact, states a cause of action, en- 
titling plaintiffs to have the deed 
given as a result of the sale set 
aside—Nash v. Dluzaveth City Hos- 
pital Co., 104 8 HL 33, 180 N.C. 59. 


(2) In such a complaint, a gencral 
allegation that defendant had unlaw- 
fully and inequitably procured a deed 
for the proporty purchased, and in- 
duced the inclusion thereim of prop- 
erty not offered at the sale, is only 
an addendum to the principal cause 
of action, and 1s sufficient by way of 
forestalling a possible defense of rat- 
ificalion—-Nash v Bliszsabeth City 
Hospital Co, supra 


Zividence was held to sustain a 
finding that the auctioneer did not 
fraudulently stifie the bidding —Carr 
v. Melone, 13 SW (2d) 1031, 227 Ky 
719. 

That winning bid was only twenty- 
five cents higher than the preceding 
bid of ten thousand one hundred 
twelve dollars is not of itsclf suffi- 
cient to impute fraud on the part of 
the auctioncer in stifling bidding, or 
to raise o suspicion of shatp practice 
—Carr v Melone, 13 SW.(ad) 1081, 
227 Ey. 719. 


Secret arrangement civing a bidder 
@ lot for leas than his bid could not 
affect hiddera on lots subsequently 
gold, where there war a good-faith 
bid by another bidder for a tmfle les 
than his bid—Osborn v Apperson 
Lodge, Free and Accepted Masons, 
No 195, of Louisa, Ky, 281 SW 600, 
213 Ky 533, 46 ALR 117. 


8 Swofford v Garmon, 61 Miss. 348 
—§ CJ p 831 note 5. 


83. Haynes v Crutchfield, 7 Ala 189 


& Fuigham v. Burnett, 117 So 614, 
151 Mass. ili 
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Contracts in fraud of sellers and 
bidders generally see Contracts § 
197 [18 CJ p 415 notes $39—40]. 


85. Fulgham v Burnett, supra. : 


86. Kearney v. Taylor, (NJ) 15 
How (08) 494, 14 LEd& 787—8 
CJ p 831 note 10 


Agreement not carmed imto effect 

Where the members of a corpora- 
tion selling its land at public auction 
entered into an agreement by which 
any of them mught bid for land and 
take it or not, as thoy chase, but 
the agreement was not carried into 
effect, 1t was held that the sale was 
not invalid —Buckley v. Briggs, 30 
Mo 462 


Question for jury 

Whether an agreement or combin3- 
tion existed which tended to stifle 
competition 18 a question of fact for 
the jury —Hunt v Elliott, 80 Ind 345, 
41 AMR 79i—Pike v. Dulch, 38 Me. 
802, 61 Am D 248—Hophins v En- 
sign, 245 NE 306, 122 NY 144, 9 
LRA. 781—6 CJ p 881 nota 10 [d]. 


87. Case v. Dean, 16 Mich. 12 


88. Ecarney v. Tavlor, 15 How (U. 
S) 404, 5620, 14 Lid 787—6 CJ. 
p 881 note 11 
"It 13 true that in every 4ass0cla-~ 

tion formed to bid at the sale, and 

who appoint one of their number to 
bid 1n behalf of the company, there 

18 an agreement, exprcsr or implied, 

that no other member will participate 

in the bidding; and hence, in one 
gense, 1t may be said to have the ef- 
fect to prevent competition. But it 
by no means necessarily follows that 
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where persons, neither of whom is able to purchase, 
or desires to own, the whole property, unite for 
the purpose of making a bid among themselves.89 


(8) Puffing or By-Bidding 
A puffer cannot recover compensation; and the 
courts will not give relief to any party to a fake sale on 
a sham bid By the weight of authority, sales induced 
by actual puffing or by bidding are void or, at the pur- 
chager’s option, voidabie, whether the purchaser must 
show resulting vorejudice ia in disnute However, the 
seller may reserve the right to bid or to employ another 

to bid for him, if he gives fair notice. 

A puffer, in the strictest mea~ing of the word, 
is a person who, without havirg any intention to 
purchase, 1s employed by the seller at an auction 
to raise the price by fictitious bids, thereby 1ncreas- 
ing competition among the bidders, while he him- 
self is secured from risk by a secret understanding 
with the seller that he shall not be bound by his 
bids °° and “by-bidder” has been defined in prac- 
tically the same terms.92 One who bids at a public 
sale not because of any desire to purchase, but 
merely for the purpose, either in his own interest 
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or that of another, of running up the price, is not 
a puffer if, in case his bid 1s the last and highest, 
he can be compelled to take and pay for the prop- 
erty 92 

Rights and liabilities of puffer. A puffer cannot 
recover compensation for his services.9% The 
courts will refuse to give relief to any party to a 
fake sale made on a sham bid,94 and will not hold 
the bidder to the pretended sale on the suit of the 
owner,2" nor allow the seller to avoid the sale by 
alleging the fraudulent agreement for running up 
the price.96 

Effect on the sale in general. While it has been 
said that there is some conflict in the cases as to 
the effect of by-bidding or puffing at auction 
sales,97 and that on authority the question is not 
entirely free from doubt,9® and there are some cas- 
es not in harmony with the more generally accept- 
ed rule,9? 1t has been broadly declared that puffing! 
or by-bidding? is forbidden by law, and that con- 
tracts induced by puffing or by-bidding are void or 
voidable,? as against public policy,‘ and it is clear, 


if the association had not been form- 
ed, and each member left to bid on 
his own account, that the competition 
at the sale would be as strong and 
efficient as it would by reason of the 
joint bid for the benefit and upon 
the responsibility of all.’’-—Kearney 
v. Taylor, supra. 
88. Holmes v. Holmes, 24 S.C.Hq. 61. 
90. Peck v. List, 28 WVa 3388, 876, 
48 Am R, 398 
91. Osborn v. Apperson Lodge, Free 
and Accepted Masons, No 195, of 
Louisa, Ky, 281 SW 6500, 213 Ky 
588, 46 ALR 117. 
98a. McMillan v. Harris, 35 SE 3834, 
110 Ga 72, 78 AmSR 93, 48 L 
RA 345—6 CJ p 882 note 12 [a] 
93. Dealey v. East San Mateo Land 
Co., 180 P. 1066, 21 CalApp 39. 


94. Haley v Bloomquist, 268 P. 3665, 
204 Cal 253 


Evidence held sufficient to sustain a 


finding 

(1) That chattel mortgagors were 
parties to an agreement that an auc- 
tion sale to the mortgagee should be 
faked —Haley v. Bloomquist, 268 P. 
365, 204 Cal. 253 

(2) That the bid of a chattel mort- 
gagee vas sham and made solely to 
protect the mortgagor's intorest and 
prevent sale at an inadequate price 
~—RHaley v. Bloomquist, supra. 

(3) That the pretended purchase 
by a chattel mortgagee at auction 
of chaitels was without considera- 
tion —Haley v. Bloomquist, supra. 
96. Haley v. Bloomquist, supra. 


86. Troughton v. Johnston, 3 NC 
328. 2 AmD. 626, 


97. Burdon v. Seitz, 267 SW. 219, 
206 Ky. 836. 


wistorical 

“The law courts of England in an 
early day held that, no matter what 
the purpose was in employing by- 
bidders, the purchaser could reject 
the sale and refuse to comply with 
it. The Englsh chancery courts 
adopted a different rule and held that 
uf the employment of by-bidders was 
only to prevent @ saciifice of the 
property, and that the vendor acted 
in good faith and the purchaser was 
not required to pay more than the 
reasonable value of the property, he 
could not repudiate his contract, but 
would be required to perform Later 
an act of Parliament repealed the 
rule promulgated by the chancery 
courts. Some American opinions 
have followed the rule announced by 
the chancery courts of England, but 
the great majority of American ju- 
risdictions adopt the rule announced 
by the English common-law courts, 
and hold that the purchaser at an 
auction sale purporting to be with- 
out reserve may repudiate the con- 
tract and decline to perform it 1f the 
vendor of the property or his agent 
for whose acts he was responsible 
employed by-bidders or puffers, who 
actually bid upon the property with 
the understanding that they were 
not to take it if it should be knocked 
off to them ”—Burdon v. Seitz, 267 
SW 219, 220, 206 Ky. 386—6 C.J. p 
832 notes 16-18. 
9& Bowman v McClenahan, 46 N.Y. 

S. 945, 20 App Div. 346 


99. 
821, 
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Tenn —Wuliams v. Bradley, 7 Hesk 
54, 

Tex—Reynolds v. Dechaums, 24 Tex 
174, 76 AmD. 101. 

By-b:dding as not puffing or fraud 
The mere bidding on property sold 

at public auction by by-bidders who 

are agents of the owner 18 not suffi- 

cient, when alleged in a@ pleading, to 

show that the owner was undertak- 

ing to “puff” the property, and there- 

by commit fraud upon the purchas- 

er—Beasley v Burton, 124 SE 868, 

32 Ga App 17327 

2. Robenson v. Yann, § S W.(2d) 
271, 224 Ky. 56 

2 Freeman v. Poole, 98 A. 786, 37 
RI 489, LRA1917A 63, Ann Cas 
1918A 841, motion denied 94 A. 152 


& Cal—Haley v. Bloomquist, 268 P 
865, 204 Cal 253—Dealey v. East 
San Mateo Land Co, 130 P. 1066, 
21 CalApp 39. 

N Y —Cerreta v. Costello, 209 N.YS 
267, 212 App Div 687—Bowman Vv 
McClenahan, 46 N.Y.S. 945, 20 App 
Div. 346 

Va—Hdmunds v. Gwynn, 161 SH 
892, 157 Va. 528, reversing 159 8S 
E 205, 157 Va. 528 
But it has been held that the sale 

is not void, but “voidable at the elec- 

tion of the purchaser only "—Greg- 

ory v U S Fidelity, etc., Co. 91 N 

YS 696, 45 Misc. 112. 

“One who has shown that puffers 
or by-bidders are employed has made 
out a case” of fraud—Hdmunds v 
Gwynn, 161 SH. 892, 894, 157 Va. 628, 
reversing 159 SH. 205, 157 Va. 628. 


S C—Jenkins v. Hogg, 7 SCL | 4 Cal—dHaley v. Bloomquist, 268 P. 


865, 204 Cal. 258—Dealey v. Hast 


1 C.J.8. 


and each bidder has the right to 


previous bids are genuine, and the seller in sub- 
stance so assures him; and hence, the secret em- 
ployment, by the seller, of a puffer or by-bidder 1s 


San Mateo Land Co, 130 P. 1066, 
21 CalApp 89. 

Va—Edmunds v Gwynn, 161 SH 
892, 157 Va 638, reversing 159 
BD 205, 157 Va 528. 


5& Burdon v Seitz, 267 SW 219, 206 
Ky 336—6 CJ p 838 note 19. 


measons for rule 

(1) “The reason given for the ma- 
joilly rule is that the employment 
of by-bidders is not only against 
the soundest principles of public pol- 
icy, but 18 a fraud upon the purchas- 
er, and that such secret arrangements 
are offensive to fair dealing, which 
it 1s the purpose and intent of the 
law to administer between litigants ” 
—Burdon v Seitz, 267 SW 219, 220, 
206 Ky. 336. 

(2) “It 18 well known that bidders 
at auction sales are influenced to a 
considerable extent by the number 
of other bidders, the amounts olleied 
by them and the apparent anxicty 
they show to become the owns of 
the property, and if these conditions 
are affected by a private arrangement 
between the auctionecr and the own- 
er, as the iesult of which persona 
who wore not in rewlity intending to 
buy are allowed tu appear as genu- 
ine compeiitors, 1t holds out to those 
who are real bidders false induce- 
ments, and makes false 1¢epicr nta- 
tions to them as to the desialulity 
of the property and the demand for 
it, which in fact operate as a fraud 
upon them Yor this reason it would 
seem, upon principle, that the pri- 
vate employment of a puffer by an 
owner at an auction sale rendered 
the sale void, and relieved the per- 
son to whom the property was struck 
off from the nece:sity of performing 
his contract’""—Bowman v. McClena- 
ri 46 NYS. 945, 946, 20 App Div 

6 


Puffing or by-bidding held shown 

(1) Evidence is held sufficient to 
show that there was a by-bidde: ata 
sale—LBurdon v. Seitz, 267 SW. 219, 
206 Ky 336. 


(2) Hvidence held sufficient to 
show that a tale was tainted by puf- 
fing or by-bidding—EHdmunds v 
Gwynn, 161 SB 892, 157 Va 538, 
reversing 159 SH 205, 157 Va. 528 


By-bidding held not shown 
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both on principle and the weight of the authorities, 
that, where a sale is advertised or stated to be 
without reserve, there is an implied guaranty that 
the property is to be sold to the highest bidder, 


equivalent to a 


by-bidder& In 


assume that all 


der—Ncwman v Woolley, 255 SW 


1050, 201 Ky 139 

(2) A purchaser of a lot having a 
secret arrangement for a price below 
the amount of his bid 1s held not a 
br-hidder, so as to relieve the bidder 
on another lot—Osborn v Apperson 
Tuodge, Free and Accepted Masons, 
No 195, of Louisa, Ky, 281 SW 600, 
213 Ky 63838, 46 ALR 117 


(3) Where one of three joint own- 
eis of lind sold at public auction en- 
tered into an agreement with a bid- 
der, to which the other joint own- 
ers did not consent, to purchase land 
jouitly with the bidder for a price 
not in excess of a certain amount, 
the bidding by such bidder was not 
such by-bidding as to invahdate a 
sale to anothor bidder—Manucl v 
Haselden, 268 SW 654, 206 Ky 796 


Bffect of subsequent arrangement 

A purchaser of a lot at auction 
cannot be said to have been influenc- 
ed in bidding by a subsequent pri- 
vate arrangement with the purchas- 
er of another lot by which the lat- 
ter procured a lot for a sum less 
than his bid—~Osborn v Apperson 
Lodge, Free and Accepted Masons, 
No 195, of Louisa, Ky, 281 SW 6500, 
213 Ky 633, 46 ALR i117. 


Puffer employed by person interested 
in proceeds of #ule 

The rule that the employment of 
puffers by the owner of the property 
sold vitiates the sale does not apply 
where the person intcrested in the 
procecds of the sale employs a third 
person to bid for the purpose of en- 
hanecing the price McMillan v Har- 
ris, 36 SH 884, 110 Ga 72, 78 AmS 
R 98, 48 LRA 845 


Bid by or for lodge member 

(1) A member of a lodge 18 not pre- 
cluded from bidding at an auction 
sale of land owned by the lodge— 
Osborn v Apperson Lodge, Free and 
Accented Masons, No 196, of Louisa, 
Ky, 281 S.W 500, 213 Ky. 5383, 46 A 
LR. 117. 

(2) A purchaser at an auction sale 
by @ lodge cannot complain that the 
property was run up by a porson bid- 
ding in good faith for a member of 
the lodge—Osborn v Apperson 
Lodge, Free and Arceptcd Masons, 
No 196, of Louisa, Ky, supra 


(1) Evidence is held to sustain a|/@ Burdon v Seitz, 3675 W 219, 206 


finding that a person bidding against 
plaintiff at a sale was not a by-bid- 


Ky 336—Newman v Woolley, 255 
S.W. 1060, 1052, 201 Ky. 139. 
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false representation, and renders 


the sale voidable at the option of the purchaser,® 
at least if there is an actual bid by the puffer or 


order to avoid the sale on this 


ground, the purchaser has been required to show 
that he was prejudiced by the puffing,’ but other 
opinion is to the contrary;® thus, the fact that no 


“The very basis of the right of 2 
purchaser at such a sale to refuse 
to comply with his bid because of 
@ by-bid or puffer’s bid 18 that suck 
a bid was made whereby he, in the 
excitement, was induced to bid stull 
mores but it 18 difficult to under- 
stand how he could have been so in- 
duced when there was no bid by such 
by-bidder or puffer The very lan- 
guage in which the text-writers state 
the proposition shows clearly there 
must be an actual bid by the hy-bid- 
der before the purchaser may take 
advantage of it”"—Newman v. Wool- 
ley, supra 


7 Curtis v. Aspinwall, 114 Massa. 
187, 19 AmR 882—-6 CJ. p 833 
note 20 


Gaces criticized 
“The canes s - in support of 
. « [the text holding] are the 
few ones that follow the ancient Eng- 
lish chancery rule upon the subject” 
-—Burdon v Seitz, 267 SW 219, 220, 
206 Ky 836 


Presumption as to effect of by-bid- 


(1) “Where there 1s only a single 
parcel offered at a sale held without 
reserve, if there Is secret by-bidding 
the purchaser has the eahsolute right 
to repudiate the contract, and the 
presumption that he has heen impo¢- 
ed upon 138 absolute. - But in 
a sale of lots in a subdivision, where 
the by-bidding 1s upon lots sold be- 
fore the one knocked off to the com- 
plainant, 1t is only a primn facie pre- 
sumption which may be rebutted ’’'~- 
Osborn v Apperson Lodge, Free and 
Accepted Masons, No 195, of Louisa 
Ky, 281 SW 500, 502, 213 Ky 633 
46 ALR. 117 


(2) Bvidence is held to rebut the 
presumption that the buyer of a Irct 
at auction was influenced by fictitious 
bids on other lots —Osborn v Appe’- 
gon Lodge, Free and Accepted Mna- 
sons, No 195, of Louisa, EKy., suprn 


& Ky~—Burdon v. Seitz, 267 S.W 
219, 206 Ky 386. 

N Y¥—Bowman v McClenahan, 46 N 
YS 945, 20 App Div. 346. 


Burden of proof on seller; presump- 
tion 


(1) “If the fact that no harm re- 
sulted 18 material at all . - the 
burden of proving it should be upon 
the person who has employed tie 
puffers to bid up the price of his 
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harm resulted has been held immaterial,® and the 
general rule has been held to apply, even though 
the price was not increased by the puffing,!° or 
though the purchaser did not bid more than the 
property was worth,!! and the question whether 
or not the price paid was fair has been held im- 
matcrial12 The buyer, in order to avoid a sale, 
is required to return, or offer to return, the prop- 
erty purchased,18 and he must not be guilty of lach- 
es in exercising his option 44 It is competent, how- 
ever, for a seller to fix a minimum price, or to 
reserve to himself the right to bid, or to employ 
another to bid for him, if he gives fair notice of 
such fact;!5 and the owner of property may bid 
on it and thus prevent a sale for less than its value 
without thereby becoming a puffer and fraudulently 
inducing the purchaser at the sale to pay more than 
the property is worth.16 

Employment of puffer without owner's knol- 
edge. The fact that a puffer 1s employed by the 
auctioneer without the knowledge of the owner of 


propeity."—Bowman v. McClenahan, {14 McDowell vy Simms, 45 NC 130, 
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the property does not alter the application of the 
rule that puffing avoids the sale1? The fact that 
one mistakenly acts as a puffer at a sale does not 
render the sale void as to the purchaser of the 
property, if the auctioneer and the owner of the 
property had no knowledge of such person’s con- 
duct.18 


f. Derosit 

A deposit is not a mere pledge, but a part payment 
of the purchases price Absent facts showing that he is 
only the seller’s agent, the auctioneer holds the money 
as a stakeholder, with the duty to retain it until the par- 
ty to whom it is due is ascertained. 

A deposit required from a bidder 1s not a mere 
pledee, but a part payment of the purchase price,19 
and, on the vendor’s passing good title, 1t becomes 
his property, less the auctioneer’s charges and 
commussions.29 The deposit 1s usually made pay- 
able to the auctioneer,?4 who, in the absence of 
facts which indicate that he acts as the agent of 


the vendor alone,2 1s a stakeholder,28 with the 


im Lonisiana 


46 NYS 945, 949, 20 App Div 346. 


(2) “He who seeks to uphold a 
contract... tainted [by the em- 
p.ioyment of puffers or by-bidders] 
nas upon him the burden of showing 
that by-bidding did not actually af- 
fect the sale”"—Edmunds vy Gwynn, 
161 SE 892, 894, 157 Va 628, revers- 
ing 159 SE 205, 157 Va 638. 

(3) In cases where puffing is prac- 
ticed, the presumption that real bid- 
ders on the same property are influ- 
enced and misled by it 18 very strong, 
if not conclusive The buyer, there- 
fore, may avoid the sale, without 
further proof that he has been infiu- 
enced and injured, if there 1s no evi- 
dence tending to control or rebut 
Such presumption —Curtis v Aspin- 
wall, 114 Mass 187, 19 AmR 838. 


9 Bowman v. McClenahan, 46 N.Y. 
S 945, 230 App Div 346. 


10. Raherty v Norris, 12 Pa Super 
450—6 CJ. p 838 note 33 


il. Ky—Burdon v. Sells, 267 SW 
219, 506 Ky 336 

Va—Edmunds v Gwynn, 161 SE 
$92, 157 Va 6528, reversing 159 § 
HEH 2065, 157 Va 6238. 


wmeason for rule 
“The purchaser .. . was enti- 
tled to free, fair, open, and actual 
competition in his bidding, and to 
procure it for only the price that 
such character of bidding would re- 
sult in”—Burdon v. Seitz, 267 8 W. 
219, 220, 206 Ky. 3386 
12. Edmunds v Gwynn, 161 SH 
892, 157 Va 528, reversing 159 8S 
205, 157 Va 538 
13. Minturn v. Main, 7 NY. 220— 
6 CJ. p 838 note 21. 


57 AMD 595—6 CJ. p 888 note 23 


15 NY—Bowman v. McClenahan, 
46 NYS. 945, 20 App Div 846 
RI—Freeman v Poole, 93 A 786, 87 
RI 489, LNAILSITA 63, Ann Cas 
1918A 841, motion denied 94 A 162 
Va.—Edmunds v Gwynn, 159 SE 
206, 157 Va 528, reversed on other 
grounds 161 S.H 892, 157 Va. 528 
6 CJ. p 838 note 24. 


16. Beasley v Burton, 124 SE. 368, 
82 GaApp 727 


17. Cerreta v Costello, 209 NYS 
257, 212 App Div 687. 


weason for rule 

“Such knowledge is immaterial 
The auctioneer, for the purpose of 
the sale, represents the owner, and 
his acts are those of the owner. Any 
fraud perpetrated by him is chargea- 
ble to the owner ’’—Cerreta v. Costel- 
lo, 209 N.Y S. 257, 258, 212 App Div 
687. 


18. Locke v Willingham, 25 S.B 
693, 99 Ga. 297 


19. Rittenburg v Freeman, 16 Pa 
Dist 8, 38 PaCo 467—6 CJ p S834 
note 27. 


20. Montgomery v. Pacific Coast 
Land Bureau, 29 P. 640, 94 Cal 
284, 28 AmSR 122—Cohn vy. Val- 
entine, 263 P. 846, 88 Cal App. 480 


21. Mass—Pope v. Burrage, 1165 
Mass 282 
N ¥ —Hewlett v. Davis, 8 Edw 3:88 


Clerk of sale at a public sale of 
debtor’s property is not presumed to 
have a right to deposit money.— 
Cameron v Brittingham, (CC ATI) 
42 F.(2d) 785 
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(1) An auctioneer’s customary d1s- 
cretion in the matter of exacting 
deposits at conventional sales of 
movables will not be questioned ex- 
cept for clear abuse—Bruning v. 
Walmsley, 126 So. 88, 12 La App. 
423 


(2) Although an advertisement for 
an auction sale specified that a de- 
posit would be required, the auc- 
tioneer, not having been instructed 
to exact a deposit in each case, was 
held not required to do so —Bruning 
vy. Walmsley, supra 


22. Merritt v Archer, 148 NYS 
1008, 168 AppDiv 648, revezsing 
148 NYS 926, 88 Misc 616 


23. Cal—Montgomery v Pacific 
Coast Land Bureau, 29 P. 640, 94 
Cal 284, 28 AmSR 132—Cohn 
v Valentine, 263 P. 846, 88 Cal 
App 430 

Ky —Gossage v. Waddle, 18 S.W 
(3d) 975, 280 Ky 148 

N Y—Mullfield Realty Co v Joseph 
P Day, Inc, 176 NH 8:80, 256 
NY 485, modifying Millfield Real- 
ty Co v Catena, 245 NYS 926, 
231 App Div. 888—Gelman y. Jo- 
seph P Day, Inc, 285 NYS 211, 
227 App Div 607. 

Pa.—Rittenburg v. Freeman, 16 Pa. 
Dist 8 

6 CJ p 834 note 29, np 848 note 81. 


in Louisiana, an auctioneer who 
sells property under an oider of the 
court, and who receives the price, is 
not a stakeholder. He is not ob- 
hged to return the purchase money 
to the purchaser, where the latter 
refuses to take the goods, if any one 
claims the money.—Lara y. Nash, 
24 La Ann. 810, 


7 0.4.8. 


duty, as such, to retain this money until, by the 
completion or rescission of the contract of sale, the 
party to whom it 1s due is ascertained,24 or good 
title is found to have passed,25 and neither party 
can, without the consent of the other, revoke his 
authority 76 


g. Disturbance of Sale 
A bidder may be liable for disturbing the sale. 


An action lics against a bidder at a sale for a 
disturbance of the sale 27 


h. Inclusion of Property of Third Person 


Property of one person should not be sold along with 
that of another without notice. 


Where property has been advertised as belonging 
to a certain person, and the property of another 
is sold along with it, this fact should be announced, 
as it may amount to a fraud to sell property as be- 
longing to one person when it really belongs to 
another.28 Where another’s property is included 
with the knowledge and consent of all concerned, 
and a note and mortgage for the price are executed 
by the purchaser and accepted by the original sell- 
er, title and right of possession pass to the pur- 
chascr.29 


i. Purchase by Auctioneer 


An auctioneer cannot bid on, or purchase, or be In- 
terested In the purchase of, the property he is selling, al- 
though an agency to bid a particular sum for a purchaser 
is not necessarily inconsistent with his duty. 


Since, aS appears in § 6 a, an auctioncer is 
primarily the agent of the seller until the property 
is struck off, and, as such, cannot act inconsistently 
with the interest of his principal, an auctioneer 
cannot bid on, or be the purchaser of, or be 1n- 
terested in the purchase of, the property which he 


#%. N Y—Milifield Realty Co v Jo-| 27. 
seph P Day, Inc, 176 NE 830, 256 R 324. 
N ¥. 436, modifying Millfield Real- 
ty Co. v Catena, 2445 NYS 926, 
231 App Div 832—Gelman v. Jo- 
soph P Day, Inc, 335 NY.S 311, | 99, 
227 App Div 607—Merritt v Arch- 
er, 148 NYS. 1008, 163 App Div 
648, reversing 143 N.YS 925, 82 
Mise 515 

Pa—Ruittenburg v. Freeman, 16 Pa. 
Dist 8, 338 Pa Co 467. 

Return of deposit to purchaser: 

By auctioneer see infra § 13 b (3). 
By seller see infra § 8 g. 


a5. Montgomery v. Pacific Coast 
Land Bureau, 39 P. 640, 94 Cal 
284, 28 AmSR. 122—Cohn v Val- 
entine, 263 P. 846, 88 CaLApp. 430. 


26. Hllison v. Kerr, 36 Dl 437. 


35 Okl 473. 


note 36 
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Furness v Anderson, 1 PaLJd 


20. Cerreta v. Costello, 209 N.YS 
257, 212 App Div. 687—6 C.J. p 834 


Who may question 

A. purchase by the auctioneer for 35. 
bimsgelf at a sale made by him on 
behalf of his principal is not void, 
but ig voldable by the principal 
Third persons cannot question the 
sale—Veazie v Williams, (CC Me.) 
28 F.Cas.No.16,907, 3 Story 611. 


31. Robeson & Weaver v. Ramsey, 
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is selling, either for himself? or for another.*1 
It has been held, however, that an agency simply 
to bid a particular sum for a purchaser is not 
necessarily inconsistent with any duty of the auc- 
tioneer, and does not enable any one to avoid the 
sale.82 


j. Sale by Unlicensed Auctioneer 


An auction sale is not invalid because conducted by 
One not licensed as an auctioneer. 

A sale at auction 1s not invalid because it was 
conducted by a person not licensed as an auctioneer, 
even though the act of selling subjects such person 
to a penalty.83 


k. Sale of Several Lots 


The purchase of several lots by one purchaser con- 
stitutes one entire contract, but, where several lots are 
put up separately and are separately struck off to the 
same purchaser, there is an independent contract as to 
each. 


It has been held that the purchase of several lots 
of property by the same purchaser constitutes but 
one entire contract,®4 and that it will make no dif- 
ference if the sale continues several days, and the 
bids are made on different days85 On the other 
hand, it has been held that, if several lots are put 
up separately, and are separately struck off to the 
same purchaser, and on each occasion the auc- 
tioneer writes down the name of the purchaser, 
there is in point of law a distinct and independent 
contract as to each lot, although the purchaser 
afterward signs one memorandum that he has 
bought the several lots.86 


L Sale without Authorization 


An auction sale without the owner’s knowledge or 
aulhorization is void 


A sale of property at auction without the knowl- 


245 SW 413, 47 Tenn 25—-6 CJ p 
834 note 87. 


28. Thomas v Kerr, 8 Bush (Ky) |%- Richards v Holmes, (DC) 18 
619, 96 AmD 262 


Brochers v. Nickel, 130 P. 138, 


How (U.S) 148, 15 L Hd 304—6 C 
J. Pp 835 note 38 

sa. Gorman v. Berg, 141 A 179, 
denying reargument 140 A 779, 49 
RI 125—6 CJ p 836 note 39. 

License of auctioneers generally see 
supra § 5. 

34 Jenness v. Wendell 51 NH 63, 
12 AmR. 48—6 C.J. p 835 note 43 


Jenness v. Wendell, 51 NH 63, 
12 Am.R. 48 

36. Mass—Wells v. Day, 124 Mass. 
38—Robinson v. Green, 3 Metc 
159. 

Mo—McManus vy. Gregory, 7 SW. 
423, 94 Mo. 870, affirming 16 Ma. 
App. 376. 
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edge, consent, or authorization of the owner is void 
and conveys no title to the purchaser 87 


§ & Rights and Liabilities of Buyer and Sell- 
er 


a. When title and possession pass 

b. Purchase by agent for undisclosed 
principal 

c. Remedies of buyer 

d. Lien and remedies of seller 

e. Rights as to deposit or partial pay- 
ment 


a. When Title and Possession Pass 


Under a sale without conditions, title passes to the 
bidder when the property is knocked down, but, where 
terms or conditions are imposed, title passes when there 
has been a compliance therewith or waiver thereof. Un- 
less other terms are announced, the bidder is entitled to 
possession when he pays or tenders the amount bid, or 
delivers or tenders the note or obligation required. 

Under a sale without conditions, the rule is that 
the title passes to the bidder when the property is 
knocked down to him38 The failure to furnish 
pedigrees of animals sold does not defeat the pass- 
ing of title or render the sale without considera- 
tion;89 so the fact that there was an outstanding 
inortgage on the property, which may have consti- 
tuted a breach of an implied warranty, would not 
of itself defeat the passing of title to the pur- 
chaser,*9 nor does the fact that the purchaser failed 
to furnish the price on the day at which he stated 
he would prevent the passing of title#4 A success- 
ful bidder’s ownership 1s not affected by the sell- 
er’s claim that the auctioneer retained a larger 


New Orleans Public Service v 


37. 
Stewart, 119 So. 
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need not be pleaded —Stanhope State 
Bank v Peterson, 218 NW 2632, 205 


7 C.J.8. 


commission than was due him, where the bidder is 
not chargeable with notice of breach of contract or 
excess of authority on the auctioneer’s part.42 


Where terms or conditions are umposed on the 
sale, the title does not pass until there has been a 
compliance with the terms or conditions,4? or until 
they have been waived ;** and it 1s held that if there 
has been no actual delivery, the title will not pass 
to the purchaser until the amount of his bid is paid 
or tendered,£5 or, 1f the sale 1s on credit, until he 
delivers or tenders such a note or obligation as the 
terms of the sale require.*6 


Time for compleing purchase. It is usual to 
provide in the conditions of sale a time for the 
completion of the purchase, 1n which case time will 
be of the essence of the contract where the parties 
intended it to be so.*7 


When possession passes. Unless other terms 
have been announced,*® the successful bidder re- 
ceives, or 1s entitled to, possession when he pays or 
tenders the amount of his bid,49 or, 1f the sale is 
on credit, when he delivers or tenders such a note 
or obligation as the terms of the sale require.5° 


b. Purchase by Agent for Undisclosed Principal 


One bidding for another Is personally tlable as pur- 
chaser if he does not disclose his principal’s name, but 
not if he does. 

A person bidding at an auction as the agent of 
another need not disclose to other bidders the name 
of the person for whom he 1s bidding, unless the 
person for whom he acts 1s the vendor.5! Where 
one bids for another, but does not disclose the 


B 
™ (23) However, the fact that; after 
the property has been knocked down 


519 

38 US—In re Packard Press, 
CANTY) 3 F.(2d) 283 

Iowa —Stanhope State Bank v. Paet- 
erson, 218 N.W. 262, 205 Iowa 578 

Mo—Richardson v. Landreth, (App ) 
260 SW 128 

N Y¥.—Jawitzs v Reitman, 217 NYS 
480, 128 Mise 20 

éCJ p 835 note 46. 


Toms of property by fire, after the 
passage of title, 18 on the purchaser 
—Sitanhope State Bank v Peterson, 
218 N.W. 262, 205 Iowa 578—6 CJ 
p 836 note 60 [a]. 

Completion of sale see supra § 7 2 
39. Stanhope State Bank v. Peter- 
gon, 218 N.W. 262, 205 Iowa 678. 
40, Stanhope State Bank v. Peter- 

son, Supra. 

Waiver of any Hen held by third 
party under the mortgage 18 évl- 
dential only in an action on a note 
given for the purchase price, and 


(Cc 


Iowa 578. 


4l. Russell Vv. 
App. 607. 


42. MckKey v Hrbes, 174 N.W 872 
187 Iowa 609 


43. Daly v. Crawford, 131 NYS 
220, 72 Misc. 272—6 CJ p 8385 
note 47 


Warranty not made a condition of 
sale-—Pugh vy Wilson, 180 NW. 781, 
43 S.D 478 


44. Burt v. Kennedy, 3 Pennyp 
(Pa) 238—6 CJ p 885 note 48 


45. Hand v. Matthews, 57 A 351, 
208 Pa. 149—6 CJ p 836 note 62 


Gash sale presumed; check 

(1) Cash sale is generally pre- 
sumed to have been contemplated, in 
the absence of a special provision 
or understanding to the contrary — 
Hand v Matthews, 57 A. 361, 208 


Pa. 149. 
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Sammons, 217 Ill 


to a bidder, he gives the owner a 
check for the purchase pmce does 
nut prevent the passage of ttle — 
Richardson v Landreth, (Mo App ) 
260 SW 128. 


46. Daly v Crawford, 131 NY.S 
220, 72 Mise 272 


47. Sirk v Emery, 67 NE 668, 184 
Mass 22—6 CJ. p 835 note 49. 


48. In re Packard Press, (CCAN 
Y) 3 BF (2d) 282 

49. US.—In re Packard Press, su- 
pra 

Ill—Russell v. 
App 607 

N Y¥—Jawitz v Reitman, 217 N YS. 
480, 188 Mise 20 

6 CJ. p 836 note 52 


50. Ind—wWainscott v Smith, 68 
Ind 313 

N ¥—Daly v Crawford, 131 NYS 
220, 72 Misc 272 


51. National B Ins Co v. Looms, 
11 Paige (N.Y.) 48L 


Sammons, 217 Ill 


7 C.dJ.8. 


name of his principal either to the owner or to 
the auctioneer, he 1s personally liable as purchas- 
er.52 Where, however, a person successfully bids 
on an article, and immediately informs the auc- 
troneer’s clerk that he had bid on the article for a 
principal whom he names, and directs the clerk to 
charge the article to the principal named, and the 
clerk does so, the bidder cannot subsequently be 
held personally liable for the price of the article 53 


e. Bemedies of Buyer 


(1) Rescission of contract 


(2) Other remedies 


(1) Rescission of Contract 


A buyer may have the sale set aside for fraud, or 
for false or mistaken representation, as to a material 
matter, by which he was misied and on which he relied 
to his damage, or for the seller's failure to give good 
title, or for total faslure of consideration. 


Ba. Bell v Borders, 265 SW. 614, 
205 Ky 181—6 CJ p 836 note 55 

53. Bell v Borders, supra-6 Cd 
p 836 roto 56 


54 ‘Welcome State Bank v Mar- 
tens, 190 NW 185, 153 Minn 264 


5S Whilfeld v May, (Tenn App ) 
89 SW (2d) 764-6 CJ p 86 nole 
68 

56. Md—Kleiman . Needle, 117 A 
3, 140 Md 107—Necdle v Cover, 
114 A 698, 158 Md 646 

Minn —Welecome State Bank v Mar- 
tens, 190 NW 185, 153 Minn 264 

Pa—littcnburg v Freoman, 16 Pa 
Dist 8, 35 Fa Co 467 

Tenn—Whitfiicld v May, (App) 89 
8.W.(2d) 763 

6€CJ p 236 noto 59 


Gourt of equity has 
a suit to annul a sale of land at an 
auction sale and to 1ecover a depos- 
it made to secure the bargain on the 
ground of fraudulent representations 
made bv the auctioncer—Klelman 
v Needle, 117 A 3, 140 Md 107— 
Needle v. Cover, 114 A 698, 188 
Ma 646 


entations held material 
(1) As to the duration of the term 
of a lexne —Niedle vy Cover, 114 A. 
698, 1388 Md 646 


(2) Mistcpresentation as to the 
amount of niunual rental recerved 
for the property at the time of the 
sale was held to be material and 
sufficient to warrant the setting 
aside of the sale, although the rent- 
als were increased to the stated 
amount before the time arrived for 
the conveyance to the purchaser — 
Kleiman v. Needle, 117 A. 3, 140 Md. 
167. 


87. Clay v. Kagelmacher, 36 SE 
493, 98 Ga 145—6 CJ p 886 note 
59 [aj. 
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A contract of sale entered into at an auction may 
be rescinded by the buyer where the proper grounds 
exist.54 Thus, as a general rule, where there has 
been fraud on the part of the auctioneer,55 or false 
or mistaken representation by the seller or the auc- 
tioneer as to a material matter,5@ such as the 
identity5? or quality’® of the property sold, or a 
failure of the seller to give good title,59 or a total 
failure of considcration,®9 as where the property 


sold was of no value,®! the buyer may be relieved 
of his purchase and 1s entitled to have the con- 


tract of sale sct aside, but he is not so entitled 


1f he was not misled by the muisrepresentation,®= 
as where he had knowledge of the true state of 


Question held for jury was wheth- 
er there was such a mutual mistake 
between the seller and the buyez of 
a lot at auction, as to the deascrip- 
tion of the property, as would avoid 
the contract of puirchase—Freeman 
v Cohen, 89 PaSuper 431 


58. Welcome State Bonk v. Mar- 

teng, 190 NW 185, 153 Minn 264 
Pretcriptive statute mapplicable 

A statute providing that “pur- 
chasers of horses, mules, mares, ve- 
hicles and harness at [auction] sales 

. - Shall have the mght within 
forty-eight hours succeeding said 
sles of personally inspected adjudi- 
calions made the night previous, 
and of satisfying themselves of the 
stipulations made by the auctioneer 
crying such sale,” on which a plea 


of | of prescription was based in defense 


to a call in warranty, “has no ap- 
plication whatever to cattle "—Maes- 
tri v. Mailhos, 124 So 318, 319, 11 
LaApp 627. 


68. Gormiey v. Kyle, 137 Mass 189 
— § CJ p 837 note 60, 


Implied warranty of title 

On an auction sale of chattels, a 
seller impliedly warrants the ttle 
of the goods —Gray v. Walton, 52 N. 
Y Super. 534. 


Advice of counsel as to title 

A. purchaser of land is not justified 
in refusing to accept a conveyance 
merely because of the opinion of 
counse), given in good faith, that 
the title 1s not safe, if the opinion 
is erroneous and the record title 1s, 
in fact, perfect —Montgomery v. Pa- 
cific Coast Land Bureau, 29 P. 640, 
94 Cal 284, 28 AmSR 123. 


Denial of obligation by buyer; put- 
ting in default 

(1) Where, however, a party, aft- 

er adjudication of property to him 

at an auction, notifies the sellers 
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facts,68 or 1f he did not rely on it in making his 
purchase,®4 as where he was ignorant of it,65 or 
if he was not damaged,86 or if a mistake was due 
to his own inexcusable neglect.§7 


attorneys that he cannot comply 
with her bid, and his position is that 
there was no valid adjudication ot 
the property and no obligation upon 
his part to comply with the bid, it 1s 
not necessary to put him in default 
by tendering a clear and unencum- 
bered title, since the law does not 
contemplate the doing of a vain 
thing —Spellman v. Bradley, 115 So. 
403, 165 La 106. 

(2) A purchaser, m such asitua- 
tion, refusing to take the property 
on the ground that there was not 
tendered her a clear and unencum- 
bered title should set up and estab- 
lish the defects in the ttle or en- 
cumbrances on the property.—Spell- 
man v. Bradley, supra. 


60. Aulick v. Hdwards, 3 Ky.Op 
606 


61. Aulick v Edwards, supra 


62. Ga—Clay v Kagelmacher, 26 8 
D 493, 98 Ga 149 

Md —Needle v Cover, 114 A 698, 188 
Md 646 


63s. Whitfield v. May, (Tenn App.) 
89 S.W.(2d) 764—6 CJ. p 837 note 
61. 


64. Caperton v. Clarke, 261 SW. 
1098, 203 Ky. 191—6 C.J. p 887 
note 61 [b]. 


65. Nick v Bautovitch, 44 So 880, 
119 La. 1039—6 CJ. p 837 note 62 


66 Caperton v. Clarke, 361 S.W. 
1098, 203 Ky. 191 
Damage held sufficiently alleged.— 
Needle v Cover, 114 A. 698, 138 
Md. 646. 


e7. Graham v. Healy, 
611, 154 App.Div 76 
Two persons bidding for purchaser 
Where two persons were bidding 
for the account of the purchaser, 
neither of them knowing for whom 


138 N.Y.S. 


A purchaser cannot claim title where he himself 
has rescinded the settlement on which his claim 
rests, 68 


Rescission of the contract of sale because of the 
employment of puffers or by-bidders 1s considered 
supra § 7 e (8), and because of misdescription of 
the property supra § 7 c (2). 


Statemenis of opinion or tm praise of property 
Offered for sale are not causes for avoiding a sale 
unless they amount to musrepresentation or sup- 
pression of a material fact.69 


Loose and indefinsie expressions which should 
put a buyer on his guard are not grounds for hav- 
ing a sale set aside 70 


Sale by iteresied auchoneer. The fact that an 
auctioneer, unknown to the bidders, is interested 
in the property sold renders the sale voidable at 
the option of the purchaser, although no actual 
fraud or bad faith 1s shown 7 


(2) Other Remedies 


The rule of caveat emptor has been applied to auc- 
tion sale of personality, but not of realty. In proper cir- 
cumstances, a purchaser may recover for the seller's 
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failure to comply with the terms of sale, for a partial 
failure of goods to meet the contract of sale, or for the 
auctioneer’s mierepresentation; or he may bring replevin 
or compel a conveyance. 

The rule of caveat emptor has been held to apply 
in the sale of personal property at public auction,?? 
and 1t has likewise been broadly said to be the rule 
at a public sale,7® but the rule has been held in- 
applicable, 1n particular circumstances, to an auc- 


tion sale of realty.74 


Where the purchaser has complied with the 
terms of the sale, but the seller fails to comply on 
his part, as by failing to deliver the property, the 
purchaser 1s entitled to recover whatever damages 
he may have sustained thereby,’5 and, on duly ten- 
dering the purchase price of goods not in his pos- 
session, but of which he 1s the owner, may bring 
replevin therefor agaist the seller?6 The pur- 
chaser may recover for a partial failure of the 
goods to meet the contract of sale,?7 and a muis- 
representation by the auctioneer may give the pur- 
chaser a good cause of action against the vendor.78 
A successful bidder may compel a conveyance of 
realty provided the memorandum 1s sufficient under 
the statute of frauds 79 


the other was bidding, the purchaser 
cannot be reheved from the con- 
tract on that ground, if the error 
was brought about solely by his 
own carelessness, particularly if the 
price was not, as he claimed it was, 
thereby enhanced beyond the real 
value of the property —Spellinan v 
Bradley, 116 So 408, 1665 La 106. 


6g. Schefer v Hoch, 168 NW. 107, 
184 Iowa 28 


Substiiution of notes as rescission 

“here a purchaser bousht five ar- 
ticles, one single note being given 
in settlement, the withdrawal of 
such note from the auctioneer and 
the giving in place thereof of two 
notes, one a conditional note, and 
the other eyual to the amount of 
the bids for the four articles, such 
notes being refused by the owner, 
was a reseissi0on by the purchaser 
of the settlement, and the owner 
was entitled to have possession of 
all five articles, and it was imma- 
terial that the auctioneer had no 
authority to assent to a rescission 
—chafer v Hoch, 168 NW 107, 184 
Iowa 28. 


69. Del—Duietrich v. Badders, 90 A 
47, 27 Del 499 

DC—Anderson v White, 2 App (D 
Cc) 408 

N.Y —Taylor v. Fleet, 4 Barb. 95. 

6 CJ. p 887 note 64. 


70. Wells v. Day, 124 Mass 38. 


7l. Mass—Bent v. Cobb, 9 Gray 
897, 69 Am.D. 296. 


N'Y.—Smith v Harrigan, 15 NYS 
852, 27 AbbN Cas 322 


Interest as stockholder 

The fact that the auctioneer who 
sells land of a corporation is a 
stockholder of such corporation does 
not affect the validity of the sale 
—Dupuy v Delaware Ins. Co, (CC 
Va) 68 F. 680. 


72. Wohlers v Peterson, 192 NW 
887, 195 Iowa 853 


72. U §&. v Atlanta Wrecking Co, 
(DCGe) 8 F (2d) 542. 

Authority to sell; public property 
“This rule, as respects the author- 

ity of persons selling, is particularly 

applicable to sales of public prop- 

erty.”—U v. Atlanta Wrecking 

Co, (DCGa) 8 F (2d) 543, 548 


74 Needle v. Cover, 114 A 698, 138 

BId 646. 

FHlowever, an announcement by an 
auctioneer that a clear title would 
be conveyed, and that an abstract of 
title of the lots was at the bank 
for use of all purchasers if they 
desired to examine the title, umphes 
that purchasers are not to be fur- 
mshed abstracts with their deeds: 
the doctrine of caveat emptor re- 
quires a purchaser to satisfy him- 
self ag to title—Clarke v Maisch, 
177 NW. 11, 171 Wis 225 


75. Forbes v Hunter, 228 Ill App. 
400—6 CJ p 8387 note 68 


Implied contract to  deliver.— 
Gruell vy. Clark, 54 A. 955, 20 Del 


$21, 
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76 Jawitzs v. Reitman, 217 NYS. 
480, 128 Misc 20 


77. Lewitus v. Independent Fruit 
Auction Corporation, 219 NYS. 5, 
128 Mise 3884, 


Provision for quantity “more or 
less” ag stated 

The buyer of a carload of fruit 
at an auction sale without warranty 
can recover for the deficiency, where 
one third of the boxes were filled 
with sawdust, despite a provision in 
the terms of sale that the quantity 
might be “more or less” as stated — 
Lewitus v Independent Fruit Auc- 
tion Corporation, 219 NYS 6, 128 
Misc 384 


78. Hermann v. Moss Estate, 177 N. 
YS 164 


wzxpenses incident to street 

“Representation that all the usual 
expenses incident to the opening of 
streets, for which assessments are 
customarily laid, had been paid or 
otherwise provided for’’—Hermann 
v Moss Hatate, 177 NYS 164, 


78. Gorman v Berg, 140 A 779, 49 
RI. 126, reargument denied 141 A. 
179 


Specific performance by seller's 
grantee 

(1) A successful bidder may com- 
pel the seller’s grantee, who had no- 
tice of the bidder’s prior purchase, 
specifically to perform the agree- 
ment of sale by conveying the prop- 
erty —Carr v. Melone, 13 8S.W.(2d) 
1081, 227 Ky 719. 


7 CJ.S. 


d. Lien and Remedies of Seller 


(1) Lien of seller 
(2) Rescission of contract 


(3) Action for damages or price 
(4) Resale 


(1) Lien of Seller 


The seller has a lien on the property until the price 
ig paid or tendered. 
Until the purchase price is paid, or a tender 
thereof made, the seller has a lien on the property 
sold.80 


(2) Rescission of Contract 


On proper grounds, a seller may rescind a contract 
of sale; and, on the purchaser’s failure to comply with 
the conditions of a sale, he may treat the contract as 
abandoned. 

A. contract of sale entered into at an auction may 
be rescinded by the seller where the proper grounds 
exist.81 On the failure of a purchaser to comply 
with the conditions of a sale, the seller may treat 
the contract as abandoned.8? The taking of bids 
from “the air” by the auctioneer cannot furnish 
the seller a basis for repudiating a sale, where the 
buyers seek to have 1t complcted.83 
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Agreements not to bid as avoiding the sale are 
considered in § 7 e (7) (b). 


(3) Action for Damages or Price 


A seller may sue, for damages or for the purchase 
price, a purchaser who refuses to comply with his bid 
or the terms of sale. 

Where personal or real property is sold at public 
auction and the purchaser refuses to comply with 
his bid or with the terms of sale, the vendor may 
maintain an action against him for damages®4 or 
for the purchase price.85 


(4) Resale 


On a buyer’s noncompliance with the terms of sale, 
the seller may resell the property, the buyer being liable, 
under some authorities, for the difference between the 
original purchase price and the sum received at the re- 
sale, and, under others, for the difference between the 
bid at the first sale and the value at the time of the 
second. The resale must be fair and after reasonable 
notice, and on terms not more onerous than those of the 
first sale, and should ordinarily be by auction. 


If a buyer does not comply with the terms of 
sale, the seller may, after giving him reasonable 
notice, resell the property at auction at the risk of 
the buyer.86 In such a case, a buyer who, without 


(2) Evidence held to sustain a 
finding that a vendor's grantce had 
notice of plaintiffs prior purchase — 
Carr ¥ Melone, supra 


20. Jawitz v Reitman, 217 NYS 
480, 128 Mise 20—6 CJ. p 8386 
note 54 

81. Welcome State Bank vy. Mar- 
tens, 190 N W. 185, 153 Minn 264 


92. Schafer v Hoch, 168 N.W 107, 
184 Iowa 23—6 CJ p 838 note 67 


83. Gorman v Berg. 140 A 779, 49 
RTI. 125, reargument denied 141 A 
179 


o& Ansley v. Green, 7 SD 921, 82 
Ga 181—6 CJ p 839 note 78 


Evidence held insufficient, in an 
action against a buyer for breach of 
euontract, to show such fraud as to 
thizd persons or illegality in the con- 
tract as would relieve the buyer of 
her contzact—Faucott v. Currier, 
115 Mass 30 


85. Sargent v. Bryan, 189 NW 9365, 
153 Minn. 198—6 CJ. p 889 note 
78 [b], Ce] (2), Le] 

Time of action; sale on credit 
Where a bidder at an auction was 

entitled to ninety days’ credit on 

giving good security, and, after hav- 
ing purchased an anvil and removed 
it a little distance from the auction 
room, refused to take it or to give 
security, indebitatus assumpsit could 
not be maintained for the price un- 
tal after the expiration of ninety 


days—Parker vy Muitchell 56 NH 
165. 


Defenses 

(1) The purchaser of an automo- 
bile guaranteed by the auctioneer 
to be im running order 18 under no 
obligation to pay the price if 1t can- 
not be made to run without oxten- 
Sive6é repairs—Roses v. Patorno, 2 
LaApp 298. 


(2) Where a buyer at auction 
agrees to pay part of the purchase 
price to a third party to whom the 
acller owes money, he cannot, in the 
scller’s action for breach of the 
promise, sect up defenses which the 
seller might have had against the 
third pariy'’s claim—Stieen v. Neva, 
163 N.W. 272,37 ND 40 


(3) Failure of title to pass as de- 
fense sec supra § 8 a 


Burdon of proof is on e buyer al- 
leging, 1n defense of an action for 
the balance of the purchase price, 
that the auctioneer had falsely stat- 
ed that tho hogs purchased had been 
doubly vaccinated, to show the un- 
truthfulness of the statement, and, 
on his failure to prove such defense, 
he will be held liable —Co-operative 
Sales Co. v Van der Beek, 259 LW. 
586, 219 Iowa 974 


Sufficiency of evidence 

(1) In an action for the purchase 
price, evidence was held sufficient to 
sustain a finding that an animal sold 
eat auction was delivered to the pur- 
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chaser —Sargent v. Bryan, 207 NW 
178, 166 Minn 45 

(3) Evidence in such action was 
held not to require a finding that, 
by the agreement of the parties, the 
sale was abrogated and the seller 
retained the animal—Sargent v 
Bryan, supra 
Essues for jury 

(1) In an action to recover the 
purchase price of an animal sold 
at auction, the issues as to whether 
the animal was delivered to the pur- 
chaser and whether the sale was 
abrognted by the parties, the seller 
retaining the animal, are for the 
jury —Sargent v Bryan, 207 NW. 
178, 166 Minn 46 


(3) In such action, evidence was 
held such as not to justify direction 
of a verdict for the seller —Sargent 
v. Bryan, 189 NW. 935, 153 Minn 
198. 


86 Ga—Green v Ansley, 19 SE 
53, 92 Ga. 647, 44 AmSR 110 
Mo —Anderson v. Truitt, 53 Mo App 

59L 
6 C.J p 839 note 79. 


Motice of the time and place of 
the resale need not be given— 
Green v Ansley, 19 SH. 68, 92 Ga. 
647, 44 Am.S R, 110. 


Time of resale 

Upon refusal of purchaser at an 
auction sale to comply with his bid, 
the property may be resold before 
the bidders disperse without a new 


§ 8 


legal justification, has failed to take property sold 
to him is not liable to the seller for the full pur- 
chase price,®? but is liable for the difference be- 
tween the original purchase price and the sum re- 
ceived at the resale,88 together with the reasonable 
expenses of the sale,®9 but other authority holds 
that such difference, while it affords a good cri- 
terion as to the damages sustained by the vendor, 
is not binding on the jury,®9 and that the true 
measure of damages is the difference between the 
price bid at the first sale and the value,®! more 
particularly the market value, not the actual cash 
value,92 at the time of the second sale. The seller 
may deduct the loss from any deposit which he 
may have in his hands arising from the first sale.98 


Conduct of resale. In order to hold the first 
buyer liable for a deficiency in price caused by the 
second sale, the conditions of the resale must be 
the same or not more onerous than those of the 
first sale.94 The resale must be conducted fairly 
and after reasonable notice,®5 and ordinarily should 
be by auction,9® although it has been said that it 
is not absolutely necessary that the property should 
be resold at auction or that the first buyer should 
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be notified thereof,97 since all that he is entitled 
to is that the second sale shall be fair and honest 
in every way and that the seller shall take all rea- 
sonable means to get the most he can for the prop- 
erty 98 


e. Rights as to Deposit or Partial Payment 


A buyer causing the sale to fall through. or, at least 
where it is so stipulated, failing to comply with his 
contract, cannot recover his deposit or partial payment, 
but, where the sale falls through without his fault, he 
may recover the deposit or payment from the seller. 

Where it is stipulated that the deposit shall be 
forfeited 1f the purchaser does not comply with his 
contract, the deposit, 1n such an event, may not be 
recovered back either at law or in equity,99 Itke- 
wise, a partial payment cannot be recovered where 
the sale falls through on account of the purchaser’s 
fault,1 although it has been held that there wil! 
be no forfeiture of the deposit in the absence of 


express stipulation.* 


However, if the contract of sale falls through 
without fault on the part of the purchaser,’ as 
because of the failure of the vendor to convey a 
good title as agreed,* or because of some fraud or 


advertisement, or it may thereafter 
be resold if it 1s newly advertised 
—Love v. Harris, 72 SE 160, 156 N 
C 88 36 LRACNS.) 927, Ann Cas 
1912D 1066. 


Sy. Sargent v. Bryan, 189 N.W 935, 
158 Minn 198. 


ss. La-—Spellman v. 
So. 408, 165 La. 106, 

Mass —Croak v. Owens, 121 Mass 
28 

6C.J p 839 note 80. 


88. Ky—McBrayer v. Cohen, 18 8 
W. 128, 92 Ky. 479,138 KyL 667 
La.Spellman v Bradley, 115 So 
408, 165 La. 106. 

6 CJ. p 839 note 80. 


Commissions on res#ale 

However, one who buys goods at 
auction and fails to pay therefor 
may not be charged with the com- 
missions on a resale—Van Praag v 
Weinberg, 114 NYS 223, 68 Misc 
324. 


80. Adams v McMillan, 7 Port. 
(Ala.) T3—6 CJ. p 839 note 8&1. 


91. Gulb v West, 19 NYS 757, 65 
Hun L 

6@ Anderson vy. Truitt, 58 Mo App 
591. 
83 McEKiernan iv, 
102, 238 RI. 601. 
8% Mo-—Anderson v. Truitt, 53 Mo 
App 6591 

N.Y.—Gul v. West, 19 N.YS 757, 
65 Hun 1. 

6CJ p 839 note 88, 


Bradiey, i15 


Valleau, 561 A 


85. Anderson vy. Truitt, 583 Mo App 
691—6 CJ. p 840 note 84. 


Parchase by original seller 

(1) An owner cannot bid in prop- 
erty at a resale in order to charge 
the first purchaser with the differ- 
ence in price-——Banks vy. Hyde, 15 
La 891. 

(2) Under a statute providing 
that, where notice has not been giv- 
en that an auctuon sale 13 subject 
to the seller’s mght to bid, 1t shall 
be unlawful for him to do so, the 
holder of a title-retaining note who 
repossesses the property because of 
alleged default in payment cannot 
directly or indirectly purchase it at 
@ public auction sale, unless» he re- 
gzerves the right to purchase in the 
notice of sale-—Cranston v. Western 
Idaho Lumber & Building Co, 338 
P. 528, 41 Idaho 141 


Bvidence as to original sale inad. 
missible 

‘Where, 1n an action for failure to 
pay for purchases at an auction 
sale, defendant’s attorney claims 
only that the resale by plaintiff was 
not in good faith, and expressly 
states thet he does not claim the 
original sale was fraudulent, testi- 
mony as to irregularities and dis- 
honest acts by plaintiff in connec- 
tion with the orginal sale is im- 
properly admitted —Shongut v. Mey- 
ers, 168 NYS 3. 


86 McKiernan vy. Vallean, 51 A 
102, 28 RI 601—6 CJ. p 840 note 


85. 
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Berale not conducted by licensed 
auctioneer 

(1) Where the buyer of goods at 
auction failed to pay therefor, the 
fact that the resale was not con- 
ducted by a lecensed auctioneer 
would not relieve the buyer from 
the obligation on his bid at the orig- 
inal sale—Van Praag v Welnberg. 
117 NYS 228, 63 Mise. 324. 

(2) Sale by unlicensed auctioneer 
generally see supra § 7 j. 


o7. McKernan vy. Valleau, 
1023, 28 RI 601 


88 McKiernan v. Valleau, supra. 

89. Donahue vy Parkman, 87 NX 
205, 161 Mass. 418, 42 AmMSR. 415 
—6 CJ. p 888 note 69 


1. Ky—Robenson v Yann, 56 SW 
(2d) 271, 224 Ky. 56. 

Ohio —Mondschein vy. The William 
Finke Stores Co., 27 Ohio N P.(N. 
S) 438 

6 CJ p 888 note 72 

2 : Bleeker v. Graham, 2 Hdw (N.Y.) 

47. 

& Gossage v. Waddle, 18 SW (2d) 
975, 280 Ky. 148 

4 Warner v Doscher, 210 NYS 
83, 213 App Div 117, affirmed 1650 
NE. 574, 241 NY. 605—6 CJ p 
838 note 70 

Advice of counsel as to title 
A purchaser of land is not justi- 

fied in demanding back a deposit 

paid by him on account of the pur- 
chase money merely because of the 
opinion of counsel, given in good 


Sl A. 
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misrepresentation on the part of the vendor or the 
auctioneer,5 the deposit may be recovered from 
the vendor; and a partial payment of the purchase 
price may be recovered where the sale falls through 
because of some failure or fault of the vendor or 
the auctioneer.§ 


If a sale 1s abandoned by mutual consent, and the 
purchaser forbids the auctioneer to pay over the 
deposit money to the vendor, and thus prevents him 
from doing so, the vendor 1s not responsible for 
its return, the remedy of the purchaser in such 
case being against the auctioneer.” 


Deposit generally 1s considered in § 7 £ supra, 
and the auctioneer’s lability to the purchaser for 
the deposit, in § 13 b (2) infra. 


Intercst on deposst. On the failure of a vendor 
to convey a perfect title as agreed, a purchaser 1s 
entitled to interest on the deposit from the time of 
the demand for the deposit and the refusal to pay.® 


§ 9. Rights of Auctioneer in General 


See infra this title §§ 10-12. Examine Pocket 
Parts for later cases. 


§ 10. Indemnity for Expenses 


Subject to specific terms of contract, an auctioneer 
may recover from his principal moneys properly expended 
or advanced. 


An auctioneer may recover from his principal all 
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moneys that he may have expended or advanced in 
the proper discharge of his duties,? provided the 
seller is given the benefit of any discount or rebate 
received by the auctioneer;29 but 1f, by the terms 
of the contract, a specified sum is due for expenses 
only in the event that the property 1s sold, the 
auctioneer 1» not entitled to such sum if there is no 
sale11 An auctioneer whose authority is revoked 
before sale may recover what he has properly ex- 
pended.12 


§ 11. Compensation 


a. In general 

b. Compensation from seller 
ce. Compensation from buyer 
d. Amount of compensation 


a. In General 


An auctioneer’s commissions are payable by the party 
employing him. 


An auctioneer’s commissions are to be paid by 
the party who employed him and agreed to pay 
him 18 


b. Compensation from Seller 


An auctioneer is entitied to commissions If he fs the 
procuring cause of a sale, even if, without his fault, It is 
not carried out: but he is not so entitled where no sale 
fe made because of his improper conduct of the auction, 
or where he is guilty of fraud or bad faith toward the 
seller, or fails to make sufficient memoranda, or where 
another makes the sale. 


faith, that the title ig not safe, if 
the opinion is erroneous and the rec- 
ord title 1s, 1n fact, perfect —Mont- 
gomery v Pacific Coast Land Bu- 
reau, 29 P 640, 94 Cal 284, 28 Am 
snr 122 


Tender of balance not required 

If the parties to a sale of land 
by auction meet on the day fixed for 
the performance of the contract, and 
the seller, without waiting for a 
foimal request by the buyer, tenders 
a deed of the land which is insuffi- 
client to convey a good title, and the 
buyer refuses to accept it upon that 
ground, no formal tender by the bu}- 
er of the balance of the purchase 
money, or offer to perform on his 
part, or request to the seller for 
performance, is necessary, if the 
buyer 18 ready to perform, in order 
to enfutle him to maintain an action 
aginst the seller for the portion 
of the purchase money paid at the 
sale—QGormiey v. Kyle, 137 Mass 
189 


Contract provision not affecting 
owner's Uabilty 
Where the owner of land and the 
auction company employed a clerk 
of sale, aud the auction company 


7OJ.S5—80 


signed a contract providing for the 
refunding of the earnest money if 
lille was not good or could not be 
made good in tho owner, and the 
owner and purchaser accepted its 
terms in writing, the money paid 
by the purchaser to the clerk was 
in effect payment to the owner, and 
on failure of title, @ provision in 
the contract relieving the auction 
company of all liabilities except tor 
the return of the purchase money 
did not affect the owner’s hability 
—Bondhus v Swenson, 204 N.W. 26, 
163 Minn. 362 


5 Kleiman v Needle, 117 A. 3, 140 
Md i107—Needle v Cover, 114 A 
698, 188 Md 646—6 CJ p 838 note 
71 

Particular misrepresentations 
(1) As to the amount of the an- 

nual rental from the property — 

Kleiman v, Needle, 117 A. 3, 140 Md 

107 
(2) As to the duration of the term 

of a lease—Needle vy Cover, 114 A. 

698, 188 Md 646 


6 Mtobenson v Yann, 5&5 SW (2d) 
271, 324 Ky. 56 


¥, Robinson v. 
(Mass ) 339 
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Trofitter, 11 Allen 


8 Cockcroft v. Muller, 71 NY 3867 


9 Union Refining, etc, Co v Pen- 
tecost, 79 Pa 491—6 CJ. p 841 
note 98 [ce] 


Statutory provisions regulating 
amount of compensation an auc- 
tioneer is to receive do not affect 
ths rule—Russell v Miner, 26 Hun 
(N Y.) l1l1i—Russell vy. Muner, 6 
Lans (N Y.) 537, 61 Barb. 5384—6 CG. 
J. p 841 note 99. 

Petition held to state cause of ac- 
tion for expenses —Crane v Massey, 
183 SH 569, 181 Ga 482 


Where owner elected to stop sale 
to prevent sacrifice, his hability to 
the auctioneer was limited to reason- 
able expenses incurred, in addition 
to compensation—Becker wv Crabb, 
4 SW (8d) 370, 223 Ey 649. 


10. La~—fFriedrichs v. Friedrichs, 
52 So 996, 126 La 689 

Pa—Union Refining, ete, Co v. Pen- 
tecost, 79 PaSuper. 491 


iL. Horney v. Mills, 128 SH. 824, 


189 NC 724 
1a Jacob v McDuell, 134 A. 191, 99 
NJEHq 652—€6 CJ. p 841 note 1. 
18. Holis'nger v Beverly, 186 SE 
776, 58 GuaApp 614 


$11 


An auctioneer intrusted with the sale of property 
is entitled to his commussions 1f he 1s the procuring 
cause of a sale,/4 even though, through the act or 
default of the seller, without any fault on the auc- 
tioneer’s part, the contract of sale is rescinded15 
or abandoned,!6 or though, through no fault of the 
auctioneer, the seller cannot perform.1? Likewise, 
where an owner contracts with an auctioneer for 
his services, the owner cannot escape liability by 
putting the sale off, with the intent of preventing 
it, until the stipulated time limit has expired,18 
and if the saie 1s begun and not completed, without 
fault on the part of the auctioneer, because the 
owner refused to allow it to proceed, the auctioneer 
may recover as for a completed sale, according to 
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or where the contract makes commissions payable 
only for full and final performance, and no sale 
1s made,21 nor is he entitled to compensation on 
sales made by another without any assistance from 
him,22 or where he 1s guilty of fraud or bad faith 
toward the seller,22 as where he modifies the terms 
of sale without the seller’s consent*4 or without 
mforming him of the modification,?® unless the 
fraud 1s waived,“6 or where the memoranda which 
he makes are insufficient under the statute of 
frauds to show a binding contract between the own- 
er and the bidder.*? 

After an owner has confirmed a sale, he cannot 


defeat the right to commissions by subsequently 
promising to pay them on a condition not provided 


the terms ot his contract.19 


On the other hand, an auctioneer is not entitled 
to commission where, because of his negligent ancl 
improper conduct of the auction, no sale is made,2° 


14 Friedrichs v. Fr.edrichs, 62 So 
996, 126 La 689—6 CJ. p 810 note 
88. 


Petition held to state causze of ac. 
tion for fees—Crane v. Massey, 183 
SE 69,181 Ga 482 


Hiffect of fauure to pay tax or reg- 
ister 

An auctioneer may recover hs 
fee for auctioning property, al- 
though he has not paid the occupa- 
tion tax or registered, as provided 
by statute—Davis v Boyd Co, 85 
SE 752, 148 Ga 600 


Where a sale is adjourned, the 
auctioneer is not entitled to fees 
for services on the day of adjourn- 
ment, he must sell to earn his fees 
—TVvaid v. James, 8 Hun (N Y.) 6526 


Procurement; auctioncer’s prospect 
(1) Where a contract provides for 
a commission to the auctioneer if 
the property is sold “to one of your 
own prospects and not to one with 
whom the present trustee has been 
negotiating,’ 1t “excludes from the 
auctionee.’s claim of procurement 
. » any one whom the trustee 
had been endeavoring to interest "— 
Gerth Realty Experts v Ward, (C. 
CAFla) 57 F (32d) 624, 535 


(2) Whether the purchaser was 
one of the auctioneel’s own pros- 
pects is held a question of fact — 
Gerth Realty Experts v. Ward, su- 
pre 

(3) Hvidence held to sustain a 
finding that “the purchaser was, 
within the meaning of the contract, 
one with whom the trustee had been 
negollating, and that he was not 
one of the auctioneer’s own pros- 
pects, that is, one whom the auc- 
tioneer’s efforts had procured to pur- 


for in the contract *8 


chase "—Gerth Realty Experts v 
Ward, supra. 
15. Benner’s Est, 7 Phila (Pa.) 3388 
—6 CJ p 840 note 89 
Purchaser's equities superior 
Where a purchaser made @ pay- 
ment to an auction company and 
the vendor refused to perform, the 
auction company has no claim to 
commizsion on the purchase price 
superior to the equities of the pur- 
chaser—West v. Holman, 134 So 
667, 223 Alea 114 
16. Linkous v Haris, 118 SE. 831, 
13i Va 623 


Hvidence held admissible to show 
the making of private sales by the 
seller, after previously expressing 
lumself as satisfied with the auction 
sales and abandoning them —Linkous 
v. Harris, 118 SH 881, 184 Va 68 


17. Horney v Price, 128 SH. 321, 
189 NC 820 


18 <Andiews v. Hampton, 94 SD 
112, 108 SC 3290 


Question for jury 

Question of the owner’s breach by 
putting the auctioneer off until the 
time limit for sales had expired, 
with the intent to break up the sale, 
was held for the jury—Andrews v 
Hampton, 94 SEH 112, 108 SC 2980 


18. Felker v Johnson, 186 S.H 144, 

53 GaApp 390 

Petition to recover balance due on 
a contract for an auctioneer’s serv- 
ices held to state a cause of action, 
as against contentions that the con- 
tract terms were insufficiently set 
out, that there was no meeting of 
the minds, and that the obligations 
allegedly assumed were too indefinite 
for enforcement.—Felker vy. Johnson, 
188 SE 144, 53 GaApp 890 


23. Perlman v. Zeabelle, 187 A. 412, 
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A contract, drawn by an auctioneer, and re- 
quiring the owner to accept the highest price ob- 
tainable, will not be construed in such a way as 


5 NJMisc 569—6 CJ p 840 note 
91. 


21. Horney v. Mills, 128 SH 324, 
189 NC 724. 

22. Snow v Warwick Sav. Inst, 20 
A 94,17 RI 66. 


9% Butler Cotton Ol Co. v. AMfuli- 
can, 113 So 529, 216 Ala 472 


Hividence held insufficient to show 
musrepresentation by the auctioneer 
of a purchasing partner’s financial 
condition —Swinebroad v. Hester, 289 
SW 2383, 217 Ky 284. 


Instructions were held erroneous 
aS permitting the jury to find against 
an auctioneer if they thought the 
seller had been deceived, without in- 
forming the jury in what respect he 
must have been deceived or misled 
—Swinebroad v. Hester, 289 SW 
238, 217 Ky 284. 


2%. Holtsinger v. Beverly, 186 8H 
776, 68 Ga App. 614. 

25. Swinebroad v Hester, 289 SW 
238, 217 Ky 284. 


Feremptory instruction for auc- 
tioneer held properly denied, where 
such modification was shown— 
Swinebroad v. Hester, 289 SW. 238, 
217 Ky. 284. 


a6. Swinebroad v. Hester, supra. 


27. Butler Cotton O1l Co. v. Muill- 
can, 113 So 6529, 216 Ala 472. 


33. Linkous v. Harris, 118 SH 831, 
184 Va 68. 
Knowledge of purchasers’ identity 
Hvidence was held to warrant 2 
jury finding that one defendant had 
been fully informed who all the pur- 
chasers were before he announced 
hig satisfaction and confirmed the 
sale by consenting to pay comms- 
sions —Linkous vy. Harris, 118 SH 
881, 184 Va. 63. 


7 6.d.8. 


to give the auctioneer an unfair and unreasonable 
advantage in claiming compensation.29 


ce. Compensation from Buyer 


An auctioneer cannot recover damages to the extent 
of his commission from a purchaser who rejects the deed; 
nor is a bidder who Induces him to depart from the terms 
of sale, so that the seller calls it off, liable for his fee. 


Auctioneers employed to sell land by the owner 
thereof cannot recover damages to the extent of 
their commission from one who purchased the land 
at the auction, but who subsequently refused to ac- 
cept the deeds, there being no privity of contract 
between the auctioneers and such purchaser,®0 par- 
ticularly where the owner voluntarily released such 
purchaser from the contract of purchase, so that 
whaiever obligations were incurred by the latter’s 
bid were at an end%! A successful bidder does not 
become liable for the auctioneer’s fee by reason of 
inducing him to depart from the terms of sale, 
with the result that the sale is called off by the 
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compensation controle; fn the abeence thereof, he Is en- 
titled to reasonable compensation, determinable from the 
circumstances, 

Where the compensation of an auctioneer is fixed 
by statute at a certain per cent of the amount of 
the sales, such amount will be the remuneration to 
which he is entitled,?3 unless there 1s a special con- 
tract in writing, permitted by statute, fixing it oth- 
erwise 84 Jf the amount 1s fixed neither by agree- 
ment nor by statute, he 1s entitled to reasonable 
compensation, and what is reasonable should be 
determined from the circumstances.25 An auc- 
tioneer has been held entitled to commission only 
on such articles as were actually sold, paid for, 
and delivered.?6 


§ 12. Lien 


An auctioneer has a Ifen on the property for his com- 
missions and charges of sale It may be relinquished by 
agreement, is satisfied by his being paid, and is lost by 


seller 2 


d. Amount of Compensation 


A statute or special contract fixing an auctioneer’s 


99. Becker v Crabb, 4 SV (2d) 870, 
223 Ky 6549 

30. Gibson Land Auction Co v 
Briltian, 110 SH 82, 182 NC. 676, 
20 ALR 211 


81. dibson Land Auction Co v 
Brittian, supra 


32. Holtsinger v. Beverly, 186 8H 
776,68 GaApp 614. 


33. Barry v. American White Lead, 
etc, Works, 21 So 733, 107 La 
236-—6 CJ p 5810 note 95 


Commission at a conventional sale 
is not limited by law—DBruning v 
Walmsley, 126 So 88,12 La App 423 


Several advertisements and sdjuii- 
cations 

An auctioneor is entitled to but 
one commission, when an actual sale 
has been consummated, despite the 
fact that he advertised and adjudi- 
cated it three different times, and 
that the statute allows a stated com- 
mission on “each adjudication "— 
Larroux v. Larroux’s Heirs, 126 So 
462, 12 La App. 498, transferred 117 
So 727, 166 Le. 585. 


Sale of succession property; judical 
sale 


(1) Under a statute providing that 
“‘on sales of succession property’ the 
compensation of an auctioneer shall 
be ‘@ commission on each adjudica- 
tion of not more than two per cent. 
on the first $10,000, and one per cent 
on the excess,’ and that on judicial 
sales of real estate made under or- 
der of court it shall not be more 
than 2%4 per cent on the amount of 
each adjudication,” while “all sales 


a delivery of the property. 


An auctioneer has a lien on property which he is 
employed to sell for all sums due to him for his 


of succession property are judicial 
sales . . . special provisions 1n 
a satatute must be read as exceptions 
to the general provisions of the stat- 
ute, hence the rule provided by this 
statute for sales of succession prop- 
erty must be taken to be an excep- 
tion to the rule provided for judi- 
cial sales in gencral”’"—Succession of 
Blumberg, 88 So 297, 299, 148 La. 
1030 

(3) Under such statute, the term 
“succession property” can mean only 
property belonging to, or depending 
on, & succession—Succession of 
Blumberg, supra 

(3) Under such statute, “property 
18 Succession property while in 
transit from the decedent to thore 
who are to succeed him in the own- 
ership and posscssion of it.’’—Suc- 
cession of Blumberg, supra. 


(4) Within such statute, sale was 
held not a sale of succession prop- 
erty, but an ordinary judicial sale. 
—Succession of Blumberg, supra 


34% Carpenter v. Le Count, 93 NY. 
562 
Signing of writing by auctioneer 
held not absolutely required by stat- 
ute—Carpenter v. Le Count, 93 N Y. 
562. 


33S. Ala—Andrews v. 

So. 512, 144 Ala 470. 
DC—Smith v. Olcott, 19 App D.C. 61. 
6 CJ. p 840 note 97. 


Ten per cent of three hundred 
three dollars, the amount of the cash 
actually collected on bids totalling 
seven hundred twenty-two dollars 
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Frierson, 389 


commussions and charges of sale.8? The hen may 


and seventy-five cents, held not ex- 
cessive, where the auctioneer was 
required to lst all the articles, pre- 
pare the advertisement, and order 
the sign, and the sale probably re- 
quired almost the entire day —Brun- 
ing v Walmsley, 126 So 88, 12 La 
App 433. 


Where owner elected to stop sale 
to prevent sacrifice, his lability to 
the auctioneer wes limited to rea- 
sonable compensation for the lat- 
ter’s services in addition to expens- 
es—Becker v Crabb, 4 S'W (2d) 870, 
228 Ky 649. 


36 Bruning v Walmsley, 
88,12 La App 423 


37. Lewis v Mason, 6 SW 911, 8 
SW 785, 94 Mo. 651—6 CJ. p 841 
note 2. 


Priorty 

(1) Advances made by an auction- 
eer on goods received by him for 
sale and deducted from the proceeds 
after sale are in law a part of such 
proceeds, and not loans, so far as af- 
fects the rights of a lienholder who 
Is entitled to the net proceeds, and 
who received the benefit of the ad- 
vances —Goepel v Hamburg Ameri- 
can Packet Co, (DCNY) 191 F. 
744, 


(2) Where an assignment for the 
benefit of credito.a is traudulent, an 
auctioneer to whom the assignees 
have intrusted the effects to be sold 
has no lien upon the moneys realized 
from the aale, as against judgment 
creditors of the assignor, since the 
auctioneer himself is a creditor. and 
has agreed to the assignment,-—Hone 


126 So 


§ 13 


be relinquished by agreement,?® and if the auc- 
tioneer is fully paid for his services, it is satisfied.9 
Such lien 1s lost by a delivery of the property ;f° 
iikewise, an auctioneer who surrenders possession 
of cash deposits 1s not entitled to a common-law 
lien thereon,4! although he may be entitled to a 
contract lien thereon #4 


A suit to establish and satisfy a lien contemplates 
the filing of appropriate pleadings in an action in 
which the claimant is a party.*8 


§ 13. Liabilities of Auctioneer and Clerk 


a To seller 

b. To buyer 

c. To persons other than buyer and sell- 
er at auction 


a. To Seller 


An auctioneer Is liable for lose from his negligence, 
unless the damage is speculative; and when he fails to 
obey his principal’s instructions he is lable for resulting 
loss. An atuictioneer i@ liable for money paid him by 
purchasers, and may be liable for interest, and when 
sued for the proceeds of sale cannot set up title in hime 
self. The seller must accept unsold property, and cannot 
claim the value thereof instead. 


Since an auctioneer assumes an obligation to his 
employer to perform the services confided to him 
with ordinary care, diligence, and skill, he is re- 
sponsible for loss arising from his negligence in 
failing to do so,44 but he is not liable for a loss 
of which his negligence 1s not the proximate 
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cause,45 nor where the damage resulting from his 
alleged negligence or unskillfulness 1s speculative,*® 
nor for a loss ansing from his mistake upon a 
doubtful point of law, or upon a point recently de- 
cided 47 

Obedtence of instructions. It is the duty of an 
auctioneer, like other agents, strictly to observe and 
obey instructions from his principal, and 1f he fails 
so to do he 1s liable for a resulting loss.t8 Thus, 
if he 1s directed not to sell goods below a certain 
price, he must put them up at such price, and he 
cannot sell them if they do not bring 1t,49 and 
if they perish because they do not bring such price 
the loss falls on the owner.5° 


Accounimg for money recewved. An auctioncer 
is liable to the seller for money paid him by pur- 
chasers 51 Where the portion of the deposit to 
which the seller was entitled was readily ascertain- 
able, an auctioneer refusing to pay 1t over on the 
ground that he was not paid for his services has 
been held liable for interest, on a finding against 
him 52 


Attorney’s fees will not be allowed a seller suing 
for the value of property not accounted for by 
the auctioneer, but awarded less than the full 
amount prayed for, under a statute providing for 
the recovery of attorney’s fees only where the 
full amount claimed 1s recovered.53 


Estoppel to assert istle. An auctioneer sued for 
the proceeds of goods sold by him cannot set up 


v Henriquez, 18 Wend (N Y) 240, 27 
AmD 204. 


38. White v White, (App) 54 P 
(2d) 482, hearing denied (Cal) 66 
P (2d) 202 


38. White v White, supra 


#*%. Blum v Torre, 22 SCL 1653 

Loss of hen by parting wilh posses- 
gion generally see Liens § 17 [87 
CJ. p 336 note <8 p 338 note 70] 


41. MoFerran vy Louisville Title 
Co's Receiver, 71 S W (2d) 655, 254 
Ky 3862 


448. MeFerran vy. Louisville Title 
Co’sa Receiver, supra. 


43. White v White, (App) 54 P 
(2d) 482 hearing denied (Cal) 56 
P.(2a€) 202 
Mstabliishment or satisfaction of 

Hien held properly denied —White v 

White, (App ) 54 P (2d) 482, Learing 

denied (Cal) 56 P (2d) 202. 


44. Ky—Dorsey v. Clarke, 4 8.W. 
(2d) 748, 228 Ky 619. 

Minn —Wright v May, 149 NW. 9, 
127 Minn 160, 4 RAi1915B 181. 

$ CJ. p 842 notes 11, 12, 15, 16. 1% 


Wallure te ascertam pbidder-~ 


Townsend v Van Tassel, 8 Daly (N 
Y) 261 


Unauthorized acceprance of buyer's 
rescission.—Gardiner v D op. SB. 
Nichol Co, 48 PaSuper 610. 


45. Dranow v MacDonald, 69 A 
10098, 78 NJ.Law 259—6 CJ. p 842 
notes 13 [a], 17. 


Matters not elements of damages 

In an action against an auctioneer, 
in that the refusal of the bidder to 
take title was because of the auc- 
Uoneer’s misdescription of the prop- 
erty on the sale, the loss of rent and 
the damage to the property resulting 
from the moving out of plaintiff's 
tenant were improperly considered as 
elements of damage-—Dranow v. 
MacDonald, 69 A. 1009, 768 NJ Law 
259 


46. Dorsey v. Clarke, 4 S.W.(2d) 
748, 323 Ky 619. 


47. US—Marsh v. Whitmore, (CC. 
Me) 21 Wall. 178, 22 LEd 482. 
Mass —Mechanics’ Bank v. Mer- 

chants’ Bank, 6 Metc 13. 
N Y—Hicks v. Minturn, 19 Wend. 
550 


45 Wright v. May, 140 N.W. 9, 127 
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p 843 note 19 


Clerk of an auction sale held not 
liable for violation of instructions 
and breach of duty—Poscy v Stuts- 
man County Bank, 189 NW 3165, 48 
ND 1099 


43. US—VWillams vy. Poor, (DC) 
29 BF Cas No 17,782, 3 Cranch CC 
251 

N Y —Hasgul vy. Dunham, 1 N Y Super 
655 


Mature of habiuity 

An auctioneer who sells goods at 
auction for a smaller price than that 
agreed upon is not guilty of a con- 
version, but at most is liable in an- 
other form of action for damages — 
Lustgarten vy. Hecht, 184 N.Y S. 667. 


50. Williams v. Poor, (DC) 29 F. 
Cas No 17,782, 8 Cranch CC. 261. 


51. Wright v. May, 149 NW 9, 127 
Minn. 150, L RA1916B 151—6 CJ. 
p 843 notes 22-24, p 845 note 47 


5a. Cohn v Valentine, 263 P. 846, 
88 CalApp 430. 


5S. Steckler v Spicuzza, 182 So. $83, 
156 La App. 486. 


7 0.4.8. 


title in himself either as a defense to the action 
or in reduction of damages.54 


Unsold properiy A seller 1s required to accept 
from an auctioneer the return of unsold property, 
and cannot claim the value thereof instead, even 
though he was unable to secure its return for a 
long period 55 


b. To Buyer 
(1) In general 
(2) Liability for deposit 
(3) Sale for undisclosed principal 


(1) In General 


An auctioneer may make himself personally liable by 
going beyond his agency, as where he warrants property 
without authority, and he may be liable for a failure to 
deliver goods, for conversion, for his fraud or false rep- 
resentation, or for money received through the seller's 
fraud. 


Gencially speaking, an auctioneer 1s not person- 
ally liable to third persons where his principal 1s 
disclosed ,56 but he must keep within the limits of 
his agency, and, like any other agent, may make 
himself personally liable by expressly pledging his 
own responsibility.57 If without authority, express 
or implied, from his principal, an auctioneer war- 
rants property, he makes the warranty personally 
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and is liable thereon.58 If he assumes the deliv- 
ery of goods sold by him, he is liable for a failure 
to deliver them ;59 and he may be liable for con- 
version.£0 He is also liable for any fraud or false 
representation committed by him upon the buyer,®4 
and may be required to account to the purchaser 
for money received as the fruits of the seller's 
fraud.62 


An auctioneer’s promise, made after the sale, to 
procure from the owner a written obligation to 
convey the premises to a bidder has been held en- 
tirely voluntary and without consideration 6% 


Counsel fees and expenses of sale cannot be re- 
covered from an auctioneer by a puichaser recov- 
ering a deposit from him for a defect in the title.§4 


(2) Liability for Deposit 


An auctioneer is responsible to the buyer for a de- 
posit if the seller refuses or fails to complete the sale, if 
there is a defect in his title, or if the trade’s failure of 
consummation is without the buyer’s fault, or where the 
auctioneer materially misrepresented the property. 


An auctioneer 1s responsible, as stakeholder, to 
the purchaser for money paid as a deposit, accord- 
ing to the terms of the sale, 1f the vendor refuses 
or fails to complete the conveyance or sale,®5 or 


8% Del —Tlutshinson v. Gordon, 2 
Del 174 

Mas« —Osgood v. 
420 

65. Steckler v Spwuzza, 152 So 382, 
15 La App 455 


$6 fne1an +. Canal Bank & Trust 
Co, 127 Ho 162, 13 LaApp 661. 


B87. Ingram y Canal Bank & Trust 
Co, 8upla 


68. Haiew vy TD P § Nichols Co, 
64 Pa Supcr 273—6 CJ. pn 543 note 
28 

Implied warranty 
Although the sule of goods by an 

fuctioneer “as care” relieves him 

from any responsibility by way of 

Warranty or for any defects in the 

condition of the thing sold, it nover- 

theless imple. the existence of the 
thing gold in some condition and 
does not protect himn if the subject 
of the sale 1s wholly different from 
what it 1s represcnted to be —Ruben 

v. Lewis, 46 NYS 426, 20 Misc 683 

“Dealers’ talk” 

Owning to the nature of the circum- 
stances under which auction sales 
occur, the rule that mere “dealers’ 
talk” will not be «onstrued as a war- 
fanty applics with peculiar force — 
McGrew v Forsythe, 31 Iowa 179 


Mepresentation held not warranty 
Barviving sacceptance—Lewitus  v. 
Brown & Seccumb, 239 NY.S. 361, 
228 App Div. 146. 


Nichola, § Gray 


Warranty by clerk 

Where one was acting as @ clerk 
of an auction sale, the fact of his 
employment and the exercise of the 
duties incidental thereto do not con- 
stitute him a warrantor of the title 
or ownership of the property sold at 
the sale—Corn Lands Farms Co v 
Barcus, 182 NW 487, 105 Neb 869, 
23 ALR 119 
Authority to warrant see supra § 5c 
59. Ellison v. Wulff, 26 Ill App 616 


60. Smith v Hurley, 72 A 706, 29 
RI 489 


61. Cal—Spaulding v O'Connor, 261 
P 766, 87 CalApp 82 
La—Ingram v Canal Bank & Trust 
Co, 127 So 462, 13 La App 661 
Tenn—Crecen v Crye, 11 8S W (2d) 
869, 158 Tenn 109 
6 CJ. p 843 note 30 
Bill for misrepresentation as to ti- 
tle held not doemuziable—Creen v 
Crye, 11 8S W (2d) 869, 168 Tenn 109 


Fraud not shown by reason of ab- 
sence of cooking facilities in apart- 
ment building sold —Mullfield Realty 
Co v Joseph P. Day, Inc, 178 NB 
830, 256 NY 435, modifying Mull- 
field Realty Co v. Catena, 245 N.Y S. 
926, 231 App Div 8832. 


62 Gallagher v. Conner, 70 So 639, 
138 La 633. 


Tdability for price of stolen property 
sold 
When the clerk of an auction sale 
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receives, as such clerk, money from 
the purchaser of stolen property sold 
at said sale, and pays the money to 
the person who offered and procured 
the sale of the same, believing him 
to be the true owner, and the pur- 
chaser, previous to the sale, knew 
who offered the articles for sale, and 
that he purported to be the owner 
thereof, the clezk was not liable to 
the purchaser for the amount s0 
paid —‘‘orn Lands Farms Co v. Bar- 
cus, 182 N.W 487, 105 Neb. 869, 28 
ALR 119 


63. Lee v Clement, 135 A 798, 103 
NJLaw 400 


6% Millfield Realty Co. v. Joseph 
P Day, Inc, 176 NE 8380, 256 N Y 
435, modifying Millfield Renlty Co. 
v Catena, 245 NYS 926, 231 App 
Div 832 

65. Ga—Lummus Real Estate Auc- 
tion Co v Brown, 176 SQ 693, 49 
GaApp 692 

Ky—Noble v Clarke, 2883 SW 9765, 
214 Ky 569 

N Y—Gelman v Joseph P Day, Inc, 
235 NYS 211, 227 AppDiv 607 

Pa —Rittenburg v Freeman, 16 Pa 
Dist 8, 38 PaCo 467. 

6 CJ. p 843 note 31 


Bill of interpleader 

If adverse claims arise as to the 
deposit money received by an auc- 
tloneer, one party insisting upon its 
return and the other on its being 
paid over, the auctioneer may file a 


§ 18 


if there is a defect in the title of the vendor,®6 or 
if the failure of the trade to be consummated is 
without fault of the purchaser,6? or where the 
auctioneer materially misrepresented the property 
sold 6&8 However, 1f the purchaser pays to the auc- 
tioneer, in accordance vith the terms of sale, a 
sum which 1s not a temporary deposit or an earnest 
to be forfeited on his failure to comply with the 
terms of the contract, but a portion of the purchase 
price, and which is immediately turned over to the 
seller, the purchaser cannot recover such sum from 
the auctioneer ;68 nor can he recover from the auc- 
tioncer, as a deposit, money paid not to him but to 
the seller, and turned over by the seller to the auc- 
tioneer in payment of his services.70 


(3) Sale for Undisclosed Principal 


An auctioneer failing to disclose the name of his 
principal is personally responsible as vendor, provided 
the contract wou'd be valid as against the principal :f 
authorized. 

An auctioneer is personally responsible as ven- 
dor, unless at the time of the sale he discloses 


the name of his principal, since his general employ- 
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ment as auctioneer is not per se notice that he acts 
as agent.?71 To make the auctioneer liable, the 
unauthorized contract must be one which the law 
would enforce against the principal if it had been 
authorized by him.?4 


c. To Persons Other than Buyer and Seller at 
Auction 


An auctioneer selling property for one without title 
Is lable to the real owner for conversion, even where he 
acts In good faith and without knowledge of the lack of 
title. An auctioneer dealing as a purchaser without dis- 
cloging his principal is personally bound, even though 
known as an auctioneer. Statutes requiring auctioneers 
to collect duty on auction sales have been applied and 
construed. 

Since, as stated in § 6 supra, an auctioneer is 
an agent, and as such is subject to the general 
rules relating to the liability of an agent for wrong- 
ful acts to third persons,?® an auctioneer who sells 
property for one who has no tile and pays over 
to his principal the proceeds is liable to the real 
owner for the conversion, even though such auc- 
tioneer acts in good faith, and without knowledge 


of the lack of title,”4 and must look to his principal 


bill of interpleader —Bleeker vy Gnia- 
ham, 2 Edw (N.Y) 647 


Delay 1m bringing sult 

The fact that the successful bid- 
der at an auction sale delays several 
years after the vendor's default be- 
fore bringing suit against the auc- 
tioneer for the deposit made at the 
time of the sale does not estop him 
from recovering same—Merntt v 
Archer, 148 NYS 1008, 168 App Div 
648, reversing 148 NYS 985, 82 
Misc 616 


wetention of money as commission 
The rule stated in the text applies 
“notwithstanding the auctioneer has 
retained the money, with the consent 
of the owner, as a payment upon the 
auctioneer’s commussion "—Lummus 
Real Estate Auction Co v Brown, 
176 SE 698, 694, 49 Ga App 6592 


Allowing seller defauli judgment 
The auctioneer 1s accountable for 
allowing a default judgment against 
him in an action brought by the sell- 
er after the purchaser notified the 
auctioneer to hold the deposit as 
stakeholder on the seller’s inability 
to deliver a proper deed —Gelman v 
Joseph P Day, Inc, 285 NYS 311, 
227 App Div 607 
Auctioneer as stakeholder with re- 
spect to deposit see supra § 7 f£. 
Rights as to deposit generally see 
supra § &§ g¢ 


66. Milifield Realty Co v Joseph P. 
Day, Inc, 176 NH 880, 256 NY. 
485, modifying Millfield Realty Co. 
v Catena, 245 N.YS 926, 281 App. 
Div. 832. 


Austioneer’s knowledge of defect 

“When the purchaser at an auction 
sale deposits with the auctioneer a& 
sum of money, to be applied on the 
purchase price, and the auctioneer 
has knowledge or information of a 
defect in the title of the seller which 
will prevent him from completing 
the sale, the auctioneer 1g hable to 
the purchaser for the return of the 
deposit, even though, prior to de- 
mand and suit, he has delivered the 
deposit to the seller for whom he 
was acting as agent’—Green v 
Crye, 11 SW (2d) 889, 870, 158 Tenn 
109 


Guaranty of title by auctloneer 

A statement in an advertisement 
that "the purchaser makes the price, 
the owner makes the deed,” held a 
mere slogan to confirm the sale as 
one in which the highest bid would 
be accepted, and not a guaranty that 
@ good and sufficient deed will be 
made—Noble v Clarke, 288 SW 
976, 214 Ky 669. 


67. Gossage v. Waddle, 18 SW (2d) 
975, 230 Ky 148. 


68 Kassoy v Freeman, 16 Pa Dist 
16, 88 PaCo 470—Rittenburg v 
Freeman, 16 PaDist 8, 38 PaCo 
467 


Particular misrepresentations 

(1) As to the material of which a 
building was constructed —Ruitten- 
burg v Freeman, 16 PaDist 8, 88 
PaCo. 467. 


(2) As to the number of rooms in 
the property sold—kKassoy v Free- 
man, 16 Pa Dist 16, 38 PaCo. 470. 
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69. Gossage v. Waddle, 18 8S W (2d) 
975, 280 Ky. 148. 


70. Noble v Clarke, 288 SW 976, 
214 Ky 669 


71. NY—Held v Biyan L Eennel- 
ly, Inc, 208 NYS 65038, 124 Misc 
547 

Pa—Hayes v. D P. 8S. Nichols Co, 
64 Pa Super. 278 

6 CJ p 844 note 33 


Auctioncser as “seller” within statute 

An auctioneer not revealing the 
name of owner or disclosing the fact 
that goods were not his own, and 
billing goods in his own name, was 
a “seller,” within a statute, regulat- 
ing the seller’s duty in shipping for 
the huyer, and in shipping, as au- 
thorized by the buyer, was required 
to exercise the care required of any 
vendor so authorized —Rich vy. Earp, 
179 NYS 688, 110 Misc 344 

Where an auctioneer discloses the 
fact of his agency and his principal, 
the law presumes that he has not 
contracted on his own Dehalf, but 
for the principal—Mercer v Leubhy, 
102 NW. 972, 189 Mich 447 


72. Baltzsen v Nicolay, 583 NY 467 


73 Levy Bros & Adler, Rochester 
v Karp, 209 NYS. 720, 124 Misc 
901 


7% Levy Bros & Adler, Rochester 
v. Karp, supra—é CJ. p 844 note 
36 

Beason for rule 
“The principal had no title to the 

property and could confer none up- 

on the auctioneer, nor authority to 
sell the goods. Both were without 


7 CJS. 


for indemnity 7™ Of course, an auctioneer is liable 
to the true owner for the proceeds of a sale if he 
sells with knowledge, or under circumstances which 
charge him with knowledge, that the property does 
not belong to his principal,76 but if he has ad- 
vanced money upon goods obtained fraudulertly, 
without not:ce of the fraud, he may retain the 
goods as against both the vendor and his ercd- 
itors 77 


An auctioncer selling goods by order of a sheriff 
and receiving the moncy for the same, 1s account- 
able only to the sheriff and cannot be held as the 
trustee of those who may have claims on the sher- 
iff for the proceeds.78 


An auctioneer employed by the assignee of 2 
chattel mortgage to conduct a forcclosure sale 
owed the duty to conduct a proper sale, and, hav- 
ing given notice io the mortgagor as required by 
the mortgage, he breached no Icgal duty he owed 
the mortgagor.79 


Auctioneer as purchaser. An auctioneer dealing 
in his own name as a purchaser, without disclosing 
the name of hus principal, is personally bound by 
his contract, even though he is known to the other 
party as an auctioncer, who 1s usually employed in 
selling property as the agent of others 80 


Collection of auction duty. State statutes impos- 
ing a duty on auction sales, and making the auc- 
tioncer responsible to the siate fo1 the collection of 
such duties, have been applied or construed in sev- 
eral cases 81 
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§ 14. Actions by or against Auctioneers in 
General 


An auctioneer may ordinarily sue for personal prop- 
erty or the purchase price thereof, or for his fees, but is 
not ordinarily entitled to recover the price of real es- 
tate. In varying circumstances, he may or may not sue 
for a deposit. 


Since, as appears in § 13 a supra, an auctioneer 
is liable to the seller for money paid him by pur- 
chasers, and, as appears in § 12 supra, has a lien 
on the property for his commissions and charges 
of sale, he may, ordinarily, 1n the case of personal 
property, maintain an action in his own name for 
the purchase price thereof,82 or for the property 
itsclf,88 even though the owner of the property is 
known. In the case of real estate, however, an 
auctioneer is not ordinarily entitled to recover the 
price,84 nor may he sue in his own name to recov- 
er a deposit to be held by him as security against 
loss, where no loss or damage 1s shown;®5 but 
when the terms of his employment and of the au- 
thorized sale contemplate the payment of a deposit 
into his hands at the time of the auction, he may 
sue for the deposit in his own name, whenever an 
action for the deposit, separate from the other 
purchase money, may become necessary 96 


Set-off agamst price A purchaser at auction 
may set off against the auctioneer, suing for the 
price, a debt duc to him by the owner of the 
goods 87 

Fees. An auctioneer may sue in his own name 
for fees which the terms of sale require to be paid 
him by the purchaser ,88 but his nmght to recover 


authorily, and the act of the auc- 
tionecr wis a wrengful one He 
eannot hide behind hie agency This 
nerthe: increases nor decrenseq his 
liabiulits nor varies the rule of law 
that execriv tort-fcasor 19 hable joimnt- 
ly and srserally for his act The 
elaim thal he acted in gond faith 15 
no excuse, nor that he aeted in the 
usual course of busunesa or inno- 
eently. . . His intent does not 
vary the rule of habilily An auc 
tioneer must he on his guard againat 
gelling personal property for one 
merely haying porscasion and not 
being the righiful owner”—Levy 
Broa & Adler, Rochester v Karp, 209 
N YS. 720, 721, 124 Misc 901. 


75. Levy Tiros & Adler, Rochester 
v Karp, supra 


7e. US—Morrow Shoe Mfg Co v 
New England Shoe Co, (Ill) 57 F 
685, 6 CCA 608, 24 LRA 417. 

Md—Higgina v. Lodge, 11 A. 846, 68 
Md 239, 6 AmMSR., 437. 

6 CJ. p 844 note 38. 


77. Md—Higgins v Lodge, 11 A. 
846, 68 Md. 229, 6 Am.SR. 487. 


Mo--Lewis v Mason. 8 SW 735, 5 
SW 911, 94 Mo b5L 

6 CJ p 844 note 39 

78 Penniman v Ruggles, 6 Sfass 
166-—G6 CJ p 845 note 40. 


79. Freed v Ttosenthal, 121 NE 72, 
231 Mars 357 

80. Held v Bivan L Kennelly Inc, 
208 NYS 6503, 124 Minc 647 


81. Cal—State v. Poultezer, 16 Cal 
514 

La—Siate v. Guirardey, 34 La Ann 
620 

Mas —Sowall v Jones, 9 Pick. 413 

N Y¥—People v. Wilmerding, 186 N ¥ 
363, 82 NE 1099 

Pa—Dallas v. Chaloner, 3 Dall. 500, 
1 LEd 696. 

6 CJ p 81465 note 41. 

Taxes sce supra § 5 «4. 


8%. Progress Blue IRubbon Farms v. 
Chicago IIorse Siles Co, 140 NW 
1132, 153 Wis 249—6 CJ. p 841 
note 6 


Bight subordinate to that of pritci- 


pal 
It has been held that the auction- 
eer’s authority to sue is subject to 
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the right of the princinal to take the 

collection into his own hands and to 

sue in his own name —(rard v Tug- 

gart, 5 Serg & R (Pa) 19, 9 AmD 

327 

83. Thomp*on v Kelly, 101 Mass 
291, 3 Am R. 353—6 CJ. p 841 note 
7 


Replevin 


An auctionecr who sells and deliv- 
ers gonds on a condilion which 18 
not complicd with may maintain re- 
Plevin therefor—Tyler v Freeman, 
3 Cush (Mass ) 261 


84 Mass—Thompson yv, Kelly, 101 
Mass 291,3 AmTt 353 

Pa—Fiecinan v. Tabas, 140 A. 147, 
291 Pa 448 

36. Freeman v Tabas, supra 

86. Mass—Thompson v. Kelly, 101 
Mass 291,3 AmR 353 

Pa—Ireeman v. Lieberman, 62 Pa 
Super 426 

6 CJ p 842 note 8. 

27. Blum v Torre, 22 SCL. 153— 
6 CJ p 8388 note 77. 


ss. NJ—Johnson v. Buck, 85 N J. 
Law 338,10 AmR 243. 


§ 15 


will depend on the validity of the contract to pur- 
chase as between buyer and seller.89 


§ 15. Penalties for Violation of Regulations 


Penalty for violation of license requirements see 
supra § 5 a Penalty for sale by unlicensed auc- 
tioneer see supra § 7 j. Examine Pocket Parts for 
later cases. 


§ 16. Bonds of Auctioneers and Actions 
Thereon 


a. In general 
b. Action on bond 


a. In General 


Statutes or ordinances requiring bonds of auctioneers 
have been applied and interpreted A surety’s liability 
on an auctioneer’s bond depends on its condition, and a 
surety may be liable to an auctioneer’s employer for 
proceeds which he fala to pay over. 


Statutes or ordinances requiring an auctioneer to 


give a bond, with one or more sureties, conditioned 
upon the faithful performance of his duty, have 
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Such bond must conform in its provisions to the 
ordinance or statute governing 1t.91 

Liabiites on bond. ‘The liability of a surety 
on a bond required of an auctioneer depends upon 
the condition of the bond; it is never more ex- 
tensive than the obligation which it :mposes.9? 
Such bonds are usually available to protect the gov- 
ernment against violations of its regulations con- 
cerning auctioneers, and to protect individuals who 
have intrusted property to an auctioneer for sale ,9% 
they have no relation to the purchase and sale of 
property by an auctioneer on his own account.9# 
Since, however, as appears in § 13 a supra, it is 
the duty of an auctioneer to account to his em- 
ployer for the proceeds of a sale made by him, 
sureties on his bond which is conditioned that he 
will do whatsoever the law requires are liable to 
his employer for the proceeds of a sale which he 
wrongfully fails to pay over,95 which liability ac- 
crues immediately upon the auctioneer’s default in 
failing to pay over the proceeds.96 


Sureties on such bonds have been held discharged 


been applied and interpreted in 


NY—Muller v. Maxwell, 15 NY 
Super. 355—Bleecker vy. Franklin, 
2 E.D Smith 93 


#9. Johnson vy. Buck, 
338, 10 Am R 248 


90. Preiser v Solomon, 170 N.YS 
807—6 CJ p 845 note 42. 
Part of affirmative case 
Under a statute providing that 
mo person shall act as auctioneer of 
personal property in any caty until 
a bond is filed and a certificate oz 
appointment as such auctioneer ob- 
tanned, one suing for breach of a 
contract of hirimg as auctioneer 18 
under the duty of pleading and prov- 
ing such registration as part of his 
affirmative case, and it ls imma- 
ter.al that the point was not Traised 
upon the trial—Preiser vy Solomon, 
170 N.Y 8 307. 
91. Georgetown v. Baker, (DC) 10 
FCasNo 5,542, 2 Cranch CG 291 
— €§ CJ. p 845 note 43 


6a. Charleston vy. Paterson, 18 SC 
L. 166. 


88. Moser v Bankera’ Surety Co, 
95 NYS 609, 109 AppDiv 172— 
6 CJ. p 845 note 49 [a] 


94. Moser v. Bankers’ Surety Co, 
supra—6 CJ p 845 note 46 


95. Saul v U S Fidelity, etc, Co, 
76 NYS 616, T1 App.Div. 77—€ 
CJ. p 845 note 47. 


Bond against fraud 

A bond, however, designed by the 
provisions of a statute as securly 
against frauds and freudulent nrac- 
tices committed upon purchasers at 


8 NJLeaw 


several cases.94 


auction sales, does not embrace the 
fraud of an auctioneer in conrert- 
ing to his own use the proceeds 
of goods consigned to him for sale 
—Viadero v. Stacom, 12 NY St. 114, 
14 Daly 8465. 


Defenses 

(1) Where ean owner of personal 
property sold at auction had a se- 
cret agreement with the auctioneer 
that the property should not be sold 
except for a bid satisfactory to ihe 
owner, and 1t was not disputed tiat 
the property was actually sold to 
the highest bidder, and there was 
no claim that the owner made use 
of a “puffer” to raise the price of 
the property, such agreement 1s no 
defense to an action by the owner 
of the property on the auctioneer’s 
bond to recover the proceeds of the 
gale which the auctioneer has not 
turned over to the owner—Cregory 
v U S Fidelity, ete, Co, 91 NY. 
S 695, 45 Miso 112 


(2) A surety cannot object that 
the bond was invalid in that the 
principal had not taken out a h- 
cense as required by statute—State 
v Blohm, 26 LaAnn. 588—6 GJ. p 
845 note 47 [d] (2). 


(8) A corporation and the surety 
on its bond as auctioneer ale es 
topped to set up the defense, in an 
action on the bond, that the cor- 
puration could not lawfully become 
an auctioneer —Lyon v. Stern, 34 So. 
641, 110 La 473. 


96 Plummer v. Bankers’ Surety 
Co, 101 NYS 529, 52 Mise §87— 
6€CJ. p 846 note 48, 
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im some circumstances®? and not in others 98 


Duration of lability 

The hability of an auctioneer com- 
missioned for one year, and of his 
sureties under a bond to perform, 
etc, “during the period he shall con- 
tlunue to act as an auctioneer under 
the commission that may be granted 
to him,” continues while he acts as 
auctioneer, and does not expire in 
one year—Daly vy Commonwealth, 
76 Pa. 881, 388—6 CJ. p 845 note 
48 [a]. 
oY. Sureties held discharged 

(1) Where an suctionecr’s license 
ig void because not under the cor- 
porate seal, as required by ordi- 
nance, a surety on the bond given 
before the issuance of the license 
ig not hable, although the auctioneer 
continued to act ag euch throughout 
the year —Georgetown v Baker, (D 
C) 10 F.CasNo 56,3423, 2 Cranch CC. 
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(2) Where goods had been sold bY 
the auctioneer for cash, and tite 
owner, with the consent of the auc- 
tioneer'’s sureties, accepted the pur- 
chaser’s notes in payment, the sure- 
ties were discharged—Mouton  v. 
Noble, 1 La Ann, 192 


8& Sureties held not discharged 

(1) The neglect of a city treasut- 
er to call on an auctioneer to render 
an account of his sales does not 
discharge the auctioneer'’s sureties 
from their lhability —Charleston v. 
Paterson, 18 §C.L. 165 

(2) A discharge in bankruptcy of 
an auctioneer does not discharge the 
sureties on his official bond.—Jonems» 
v. Russell, 44 Ga. 460, 


7 CJS 


b. Action on Bond 


The party first bringing sult on an auctioneer’s bond 
is entitied to priority of payment. In such actions, the 
sufficiency of a complaint and of evidence have been 
adjudged, and the bond and license held presumed to 
have been given the same day. 

A person who intrusts an auctioneer with the 
sale of goods, and who has a claim against him for 
money arising from the sale, may apply for and 
direct a suit on the auctioneer’s bond even though 
the ordinance requiring the bond did not authorize 
any person in particular to sue upon it.9® The 
party first bringing suit on the bond 1s entitled to 
priority of payment, although he may not obtain 
judgment first.t 

Particular complaints in an action against a sure- 
ty on an auctioneer’s bond have been held to suffi- 
ciently aver that the auctioneer was licensed for a 
particular year,* and, in such an action, evidence 
has been held insufficient to show a sale of goods 
by the auctioneer at auction,’ and it has been held 
to be presumed, in the absence of evidence to the 
contrary, that the bond and license were given the 


AUCTIONS, ETC—AUCTORITATES PHILOSOPHORUM, ETC. 


same day, the execution of the former preceding 
the granting of the latter.4 


§ 17. Offenses by Auctioneers 


A count for violating an ordinance must charge facts 
bringing the accused within its purview. The admissibil- 
ity of evidence has been adjudged under a particular or- 
dinance. 


A count for the violation of an ordinance regu- 
lating jewelry auctions, 1n that the auctioneer failed 
to make and file affidavit and report, 1s demurrable 
1f it fails to charge facts bringing the accused 
within the purview of the ordinance.5 Under the 
language of a particular ordinance, it has been held 
that evidence showing that an auction had been car- 
ried on continuously at the accused’s auction rooms 
for more than thirty days would be admissible if 
followed up with other proof to show that such con- 
tinuous sale was a sale of the goods of the same 
merchant.§ 


Sale by unlicensed auctioneers is considered in § 
7 j supra. 


AUCTIOR. He who promotes the prosperity, in- 
crease, or existence of any object, whether he first 
originates, makes, or creates it, or by his efforts 
gives grealer permanence or continuance to it. 
Translaicd mto English according to the object, for 
example, creator, maker, author, inventor, producer, 
father, founder, teacher, composer, cause, voucher, 
principal, leader, head, etc.! 


In the civil Jaw, a prmeipal; a vendor, grantor, as- 
signor, since he gives security for his ownership of 
an object to be sold, granted, or assigned, and trans- 
fers 1t to the purchaser.? 


In the Roman law, au auctionecr? 


In old French lav, a plaintiff 4 


AUCTORES DICUNTUE A QUIBUS JUS IN NOS 
TRANSIIT.5 


AUCTORITAS. The quality of “auctor;” and hence 
it takes ihe various significations of that word.é 
In the civil law, authomty.? In the Roman and eivil 
law, right of possession. In old Ewopean law, a 
diploma, or royal charter.? 


AUCTORITATES PHILOSOPHORUM, MEDI- 
CORUM ET POETARUM SUNT IN CAUSIS 
ALLEGANDA LT TENENDZ.10 


89. McMechen v. Baltimore, 3 Harr 
& J (Md) 41 

i McKean v Shannon, 1 Binn. (Pa ) 
370—6 CJ p 846 note 50 

2 Saul v. U. 8S. Fidelity, ete, Co, 
76 NYS 615, 71 App Div 77. 

& Walherv U 8 Fidclity & Guar- 
anty Co, 280 P. 387, 100 Cal App 
621 

4 MoMechen vy Baltimore, 2 Harr 
& J (Md) 41. 

& Billig v. State, 145 A. 493, 157 
Md 183. 

6 Billig v State, supra. 

i Adams Gloss. 

@ Adams Gloss. 
4Auctor in rem suam—a judge, an 

adviser, @ principal in his own af- 

fairs; one who gives authority, or 


grants any deed, ete, for his own 
behoof—Adams Closs 


“Auctor ‘primus’ and ‘secundus’ ” 

Sometimes the jurists make a dis- 
tinction between an “auctor primus” 
and “auctor secundus,” the former 
19 the seller himself, the latter the 
bail, security, whom the former 
brings —Adams Gloss. 


& Black L D. 
4 Black L D. 


5S A maxim meaning, “They are 
called principals (or  grantors) 
from whom a right 1s transferred 
in us”—Adams Glogs. 

Also translated “They from 
whom 2@ right has passed over in 
us are called (or named) ‘auctores,’ 
1. © principals or giantlors "—, 
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Gloss, 460 


note 2 
6 Adams Gloss. 
7 Black L D. 

Auctoritas populi—the authority 
of the people, the popular will or 
decision——Adams Gloss. 

Auctoritas prudentum—the au- 
thority of junsta or jursconsults. 
—Adams Gloss. 

Auctoritas tutoris—the authority 
of a tutor—Adams Gloss, citing 
Mackeldey Civ.L: (1883 ed) § 629. 


S&S Adams Gloss. 
® Black lL. D. 


10. A maxim meaning “The opin- 
jons of philosophers, physicians, 
and poets are to be alleged an4d 
received in causes ""—Bouvier lL, D 


citing Broom Max. p 


AUCUPIA VERBORUM SUNT JUDICE INDIGNA—AUDIT 


AUCUPIA VERBORUM SUNT JUDICE INDIG- 
NWA.11 


AUDI ALTERAM PARTEMN.12 


AUDIBLE. Capable of being heard; actually 
heard,13 as im the phrase “suitable and audible sig- 
nal.”14 


AUDIENCE. Im international law, a hearing; in- 
terview with the sovereign.15 


AUDIENCE COURT. A court belonzing to the 
Archbishop of Canterbury, having jumsdiction of 
matters of form only, as the confirmation of bishops 
and the hke This court has the same authority with 
the court of arches, but is of mnfenor dignity and 
antiquity.16 


AUDIENOIA. In Spanish law a term used 1n sev- 
eral senses. (1) The superior court of one or more 
provinees representing the knng in the admunistra- 
tion of justice and reviewing causes from the in- 
fenor courts of the territory mncluded. Sometimes, 
especially 1n the colonies, it has exercised adminis- 
trative as well as judicial functions, for example, 
conducting examinations for clerks of courts.17 
Causes determined by an audiencia are reviewable 
by the tribunal supremo in Madrid. A report 1s 
required from each as to the number and character of 
causes determined and as to the state of judicial busi- 
ness.18 (2) The place or building where the ses- 
sions of the audiencia are held.19 (3) The sessions 
of the andienca.29 (4) The termtormal junsdic- 
tion of the audiencia.21 


iz. A maxim meaning “Catching ati16é. Black L D 


7 OJ 8S. 


Audiencia plena refers to the group of justices 
composing court.22 


AUDIENDO ET TERMINANDO. A writ or com- 
mission to certain persons to appease and punish 
any insurrection or great riot 28 


AUDION. Since 1916, a trade mark name for radio 
telephones and telegraph apparatus. Prior to that 
time, 1t was a word of quite common use, defined 
as Meaning a small vacuum tube used to detect wire- 
less waves 24 The art, however, has given the word 
& somewhat more definite meaning, and, as so used, 
it 13 understood to mean a highly evacuated glass tube 
containug a cathode, usually a filament, capable of 
being heated by electric current, an anode or plate, 
to receive the current from the cathode, and an in- 
tervening grid or shutter, all of which are capable of 
connections outside the bulbs.#5 


Phruse: “Oscillator of the audion type.”=6 


AUDIT. 
As Noun 

It has keen said that the true meaning of the word 
in a particular crso is to be ascerteined from the con- 
text, all surrounding fi.cts, and the purpose to be ac- 
complished, that sometimes 1t 1s restricted 1n mean- 
ine to a check-up of the correctness of the account 
or claim and excludes any element of discretion on 
the part of the auditor;*? that, at other times, it 
may embrace not only an examination of accounts 
and a comparison of charges with vouchers, brt also 
an allowance or rejection of charges and a statement 
of baiance for the purpose of determining the amount, 
if any, to be paid thereon,28 involving an exer- 


91. Escriche Diccionario, 


words is unworthy of a judge” 

—Bouvie1 L D. 

Applied in State v. Flemming, 66 
Me 143, 151, 22 AmR 6652 


12. A Maxim meaning. 
(1) “Hear the other side.”—Pe- 
loubet Leg Max 


(2) “No man should be condemned 
unheard "'—B.oom Leg Max 

Applied in State ex rel Graff v N. 
O lLighung Cc, 2 La App (Oileans) 
269, -72—8 CJ p 846 note 8 [a] 


13%. Swinkels v. Wisconsla Michigan 
Power Co, (Wis) 267 NW 1, 4, 
quoting Webster New Int D 


14. Swinkels v. Wisconsin Alichigan 
Power Co, supra. 
15. Black L. D 
The king or other chief executive 
of a country grants an audience to 
a foreign minister who comes to him 
duly accredited, and, after the re- 
call of a munister, an “audience of 
leave” ordinarily ig accorded to him 


The dean of the arches is the offi- 
cial auditor of ithe audience court 
The Archbishop of York has also his 
audience court—Blauk L D 


17. Novisima Recopilaciéin lib IV 
tit I ley 1, lib V tit I ley 10, bb XI 
tit XX leyes 8, 10, 15 
See also Escriche Diccionario; U 

S v Padilla, 4 Philippine 611, 516. 


So the audiencia of Manila, organ- 
ized in 1688, was for a time vested 
with the executive and legislative 
power in the Philippines —Earrows 
Hist Philippines. 


22. Escriche Diccionario. 

23. Black L OD, citing Mitzherbert 
Nat Brev. p 110. 

24 Arnold v Langmuir, (Cust. & 
PatApp ) 86 E (2d) 834, 837, quot- 
ing New Standaid D 
an 1816, & De Forest used the 

name in his application for the basic 

patent on vacuum tube oacillators — 

Arnold v. Langmuir, (Cust & Pat. 

App) 36 F (2d) 884, $87. 


25. Arnold v. Langmuir, supra 
26. Arnold v. Langmuir, supra 


18. Reglamento Provisional art 85—|27- Ala-—-Adams v Adams, 159 So 


Escriche Diccionario. 
19. Esecriche Diccionario, 


in Manila 
Foi example, the court building in 


80, 83, 229 Ala. 588 

N Y¥—Brennan v. Berry, 222 NYS. 
856, 858, 129 Misc 671. 

Wis —Rinder v City of Madison, 158 
NW 803, 306, 163 Wis. 525 


Manila 18 still known ag the “Audien- 28. Ala—Adams v. Adams, 159 So. 


cla,” althougn the court itself has 
been superseded —Escriche Dicciona- 
r10 


20. Escriche Diccionatio. 
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80, 82, 229 Ala 588 

ND—State v Koaitzky, 166 NW 
584, 687, 88 ND. 616, LRAi1918D 
237. 


7 C.d.8. 


cise of discretion by the auditing officer or board ;2° 
and that, under other circumstances, it may umply 
distinct functions and duties and their vesting in dif- 
ferent auditing officials or boards, bemg used, when 
applied to oue, in the sense of inquiring into, hear- 
ing evidence upon, adjusting, correcting, and set- 
tling details, determining the correctness of charges 
made, and certifying the correct result to another off- 
cial or board, and, when applied to this official or 
board, in the sense of determining and designating 
the fund against which the charges should be made 
and upon which warrants for their payment should 
be drawn.80 The term necessanly implies the audi- 
tor’s knowledge of the audited claim and its presenta- 
tion to him for audit,*1 its examination, and the con- 
mderation of facts relative thereto by him 33 


The noun has been defined as meaning an ex- 
amination into accounts or dealings with money or 
property, especially an examination by propor offic- 
ers or persons appointed for that purpose who com- 
pare the charges with the vouchers, examine witness- 
es, and state the resulis; an official verification of 
accounts or claims;3% a hearing, a hearing on exam- 


AUDIT 


ination;*4 an adjustment;*5 an audience;®6 an in- 
vestigation ;87 an official examination of the account, 
comparing the vouchers with the charges and fixing 
the balance.38 


Balance-sheet audi?. An audit in which the ac- 
countant strikes a general balance of the asscts 
and habilities of the business as reflected from the 
inventories, the books, and bank and other accounts 
kept by the regular officers and employees of that 
business, all of which he assumes to be correct.®9 


Other phrases: “Audit and payment,”49 “andit 
of the board of education,’”*! “audit of the books,”’£2 
“audit refused for lack of jurisdiction,’’43 “complete 
audit,’#4 “detailed andit,’’45 “for final audit, approv- 
al, and payment,’’46 “inspection and audit,”’47 “sub. 
mitied by law . . . for andui,’48 and “to a special 
master for audit and report.’49 


As Verb 
While the term is infrequently used to denote a 
mere mathematical process of vennfymg figures and 
making computations—the work of a mere account- 
ant,50 1¢ is generally extended to include the mnvesti- 


29. State v. Kositzky, supra. 
Where amount is fixed by law an 
exercise of discrotion by the auditur 
is not involved—State v Koaitzky, 
166 NW. 631, 637, 38 ND 616, LN 
A1918D 237—IIcCoy v Ilandlin, 153 
NW 3861, 369, $6 SD 487, LRA 
1916 8658, Ann Cas1917A 1016. 


30. State v Thonipson, (Mo) 85 S 
W (2d) 594, 699 

31. Lupfer v State, 194 NYS. 171, 
174, 118 Mise 601 


3a Rio Giandu County v Dioom, 59 
P. 417, 419, 14 Colo App 187. 


33. Dyrne’s Case, $4 Pa Co. §13, 521, 
quoting Century D. 
Similar definitions 
(1) “A fuinial or official exnmina- 
tion and authentication of accounts, 
with wituesses, vouchers, ete”"— 
Gieen-Boots Const. Co v State Uigh- 
way Coinwi sion, 25 I (8d) 783, 785, 
165 Okl 288, quoting Webster D 


(3) “An cxarmuination and allowance 
of accounts ”’—People v (€rcen, 6 
Daly (NY) 194, 200—State v Mor- 
Tris, 46 SH 178, 183, 67 SC 153 


(3) “An examination of accounts.” 
—Clemcnt v. Lowiston, 53 A. 984, 
985, 97 Me. 95 
6CJ p 846 note 15. 

“Ezamination” compared 

“An audit is mole comprehensive, 
yet an audit inclad$ an cexamina- 
tion "—Judith Basin County v. Liv- 
ingston, 298 P. 356, 358, 89 Mont 
438. 

T0ose 18e@ 

It has been said that “audit” is 

sometimes used loosely as the 


equivalent of authentication or ap- 

proval—People ex rel Decsiderio v 

eae 144 NI 629, 631, 238 NY 

326. 

34% N.Y—People v Bd of Town 
Audilors, 26 NYS. 1332, 124, 74 
Hun 83. 

Wyo—Teiriory v. Grant, 21 P, 693, 
3 Wso 241. 


35. People v. Bd of Town Auditors, 
26 NYS 122, 12%, 74 Ilun 83—6 C 
J. p 846 note 14 


Adjustment based on compromise 

“Audit” may imply an adjustment 
based On compromise necessnrily in- 
volving an approximation of the 
amount justly due where the clhim 13 
unliquidated —Brennan v Ecrry, 222 
N.Y S 3865, 357, 129 Misc 671. 


36. Green-Goots Constr. Co v State 
Jiighway Commission, 36 P (2d) 
783, 165 Okl. 288, quoting Webster 
D 


s7. Travelers’ Ins Co. v Pierce En-~ 
gine Co, 123 N.W. 648, 644, 141 
Wis. 108. 


233. Iowa—Fuller & Hiller Hard- 
ware Co. v. Shannon & Wiullfong, 
215 NW. 611, 613, 205 Iowa 104 

Tex.—Williams v TompKins, (Civ. 
App.) 42 SW (2d) 106, 110. 


38. Ronaldson v Moss Watkins, Inc, 
127 So 467, 470, 13 LaApp 350 
‘Detailed or complete audit” distin. 


guished 
The “detailed or complete audit” 
requires the accountant to make his 
own independent investigation initio 
the physical property and assets as 
well as all papers, books, accounts, 
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etc, of the business. In making it, 
he takes nothing for granted —Ron- 
aldson y Moss Watkins, Inc, 127 So. 
467, 470,18 La App 350. 


4®. Lupfer v State, 194 N.Y S. 171, 
174, 118 Misc 601 


41. Brennan v. Berry, 222 NYS 865, 
357, 129 Misc. 671 


42. Adams v Adams, 159 So 80, 82, 
229 Ala 588 


43. O'Neil v Siate, 119 NE 95, 96, 
223 N'Y. 40 


“Claim submitted, audited and re- 
jected” distinguished.—O'Ne1l Ve 
State, 119 ND 965, 06, 223 N.Y. 40. 


44. Tonaldson v Moss Watkins, Inc, 
127 So. 467, 470, 13 La.App 360. 


45. Monaldson v. Moss Watkins, 
Inc, supia 

46. Fulle: & Filler Hardware Co v. 
Shannon & Willfung, 315 NW 611, 
613, 205 Iowa 101 


47. U 8S. v.A Bentley & Sons Co., 
(D.C Ohio) 293 F 229, 289 


The phrase necessarily implies the 
right to inspect books, records, and 
papers for the purpose of checking 
up and verifying the trans‘clions in 
question—U 8S v A Dontley & Sons 
Co, (DC Ohio) 293 BF 229, 210. 


43. O’'Noll v. State, 119 NH. 95, 96, 
2238 NY 40—Lupfer v Slate, 194 
NYS 171, 178, 118 Misc. 601. 


49. Conover v. West Jersey Mortg 
Co, 126 A. 855, 861, 96 NIJ Hq 441. 


50. Ind—Htszold v. Board of Com’rs 
of Huntington County, 141 NX 
617, 620, 82 Ind App. 656, 


AUDIT 


gation, weighing of evidence, and deciding whether 
items should or shonld not be included,®* or, as ap- 
plied to a claim, whether 1t shoud be allowed or dis- 
allowed in toto or in part,5* and it has been held 
that the word, as generally used, implies an official 
examination,5® usually a hearing,®4 the exercise of 
jadicial discretion,5>5 and jurisdiction vested in the 
auditing offieial.56 


The verb has been specifically defined as mean- 
ing to compare charges with vouchers, to examine ac- 
counts, or to examine in general;5’ to adjust, to 
allow or reject, to ascertain, to decide, to determine, 
to pass upon, or to settle;5§ to digest, to examine and 
adjust, to examine and adjust an account, to ex- 
amine and digast, to examine and verity, or to veri- 
fy;5® to examine, settle, and adjust accounts—to 
verify the accuracy of the statement submitted to the 
auditing officer or body;®? to hear, to hear and ex- 
amine,®1 to hear, and upon the heanng to adjust, al- 
low or reject or otherwise decide according to 


N.Y —Brenran v Berry, 222 NYS [{[N Y—cColbert v. Delaney, 291 N.Y S. 
801, 809, 249 App Div 209. 
6 C.J. p 846 note 37, p 847 note 31 


855, 858, 129 Mise 671 
Wis —Travelers’ Ins Co. v. Pierce 
Engine Co, 128 NW 648, 644, 141 


7 C.J.8. 


the nature of the claim, or to hear, examine, adjust, 
pass upon and setile an account and then allow or 
reject 1t.62 In actual practice, therefore, to audit an 
account 1s to see that the accountant is charged with 
everything with which he 1s justly chargeable, and 
that nothing 1s placed on the credit s:de of the ac- 
count for which he is not justly entitled to credit; 
and then, after the debit and credit are thus made 
up, to ascertain the balance remaining 1n his hands ;®% 
to examme an account, compare it with the vouchers, 
adjust the same, and to state the balance, by per- 
sons legally authorized for the purpose.®4 


Phrases: “Audit, adjust and settle all accounts,’’65 
“andit or allow,’6® “duty to ‘audit’ such claims,’®7 
“hear, andit and determine,’6? “neither audit nor 
allow,”69 “neither audit nor allow any private 
claim,”7° “power to andit,”71 “prayer . . . that the 
commissioners audit the demand,”?? “shall audit all 
accounts,”73 “shall audit and allow all just claums,’’"4 
“shall andit and state the accounis,”75 “shall not 


(2) “To hear, determine, and ad- 
just or certify "—Whilliains v Tomp- 
kins, (Tex Civ App) 42 8 W (2d) 106, 
110 


Wis 108. 

51. NY—Brennen v Berry, 222 N 
¥Y.S 3856, 858, 129 Misc 671 

Wis.—Travelers’ Ina Co. v Pierce 
Engine Co, 123 N.W. 648, 644, 141 
Wis. 108 

écJ. p 848 note 50. 

62. US—U S v A Bentley & Sons 
Co, (DCOhio) 293 F 239, 240. 
Ind—Etzolad v Board of Com’rs of 
Huntington County, 141 NE 617, 

620, 82 Ind App 665 

N Y¥—Colbert v Delaney, 291 NYS 
801, 809, 249 App Div. 209 

Ok1—Green-Boots Const Co v State 
Highway Commission, 35 P (2d) 
783, 785, 165 Oki 288 

Wash —State v. Wheeler, 268 P. 946, 
948, 146 Wash 518. 

6CJ p 847 note 47, 


What conshitutes 
“The examination and considera- 

tion of all the items of a claim con- 

stitutes an audit, though some items 

may be allowed and others rejected ” 

—U 8.v A Bentley & Sons Co, (D 

Cc. Ohio) 298 F 229, 240 

8. Williams v. Tompkins, (Tex Civ. 
App) 42 8.W.(2d) 106, 110 

& U.S v. A Bentley & Sons Co, 
(DC Ohio) 298 F 229, 240 

65, Ind—Dtzold v Board of Com’rs 
of Huntington County, 141 N.E 617, 
620, 88 Ind.App 655 

N Y—Brennan v_ Eerry, 222 N.YS 
855, $58, 129 Mise 67L 

6cJ p 848 note 48. 

66. Willams v. Tompkins, (Tex.Civ. 
App) 42 8.W.(2d) 106, 110. 


87. Me—Clement v Lewiston, 58 A 
984, 985, 97 Me 95, 


Ind —Etzold v. Board of Com’rs 
141 NE 


58. 
of Huntington County, 
617, 620, 82 Ind App 655 

Wash—State v Wheeler, 263 P. 946, 
948, 146 Wash 613 

6CJ p 846 notes 24, 25, 26, 28, 29, p 
847 notes 42, 44. 


Similar definition 

“To pass upon and adjust.”"—In re 
Murphy, 24 Hun 6592, 594, affirmed 86 
NY 627. 


59. U.S—U S. v. A Bentley & Sons 
Co, (DC Ohio) 293 B 229, 240 
NJ—In re Heath, 33 A. 46, 47, 52 
NJEq 807. 

N Y¥—Brennan v. Berry, 2223 N.YS8 
855, 858, 129 Misc 671, 

Wash —State v. Wheeler, 263 P. 946, 
948, 146 Wash. 618 

6 CJ. p 847 notes 32, 83, 45. 


60. Ford v. Springer Land Assoc, 
41 P. 541, 550, 8 NM 87, affirmed 
18 §.Ct 170, 168 US 618, 42 LEd 
562—6 CJ. p 847 note 86. 


61. McGuire v. Towa County, i111 
NW 84, 36, 183 Iowa 636—6 CJ 
p 847 notes 37, 38. 


62. NY—O’Nail v. State, 119 NE 
95, 96, 228 NY 40—Colbert v. De- 
laney, 291 NYS. 801, 809, 249 App 
Div 208—Lupfer v State, 194 NY 
S 171, 174, 118 Mise 601 

Wash —State v Wheeler, 268 P. 946, 
948, 142 Wash 618 

6 C.J. p 847 notes 39, 40. 


expressed 
(1) "To hear and examine, and 
thereupon to allow or reject."-—Peo- 
ple ex rel Desiderio v. Conolly, 144 
NEL 629, 681, 288 N Y. 826. 
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(8) “To hear, examine, and adjust, 
or ceitify.”—Fuller & Hiller Hard- 
ware Co v Shannon & Willfong, 215 
NW. 611, 613, 205 Iowa 104 


63. Conover v West Jersey Mortg 
Co, 126 A 855, 861, 96 NJ Eq 441 
-—In re Heath, 35 A. 46, 47, 52 NJ 
Eq 807. 


6&. Machias River Co 
Me 19, 23. 


65. State v Thompson, (Mo) 85 & 
W (3d) 694, 599 


66 Munro v State, 188 NYS 61, 
62, 181 App Div. 30 


67. Rinder v. City of Madison, 158 
NW. 302, 305, 168 Wis 5265. 


68, Munro v State, 168 N.YS. 61, 
62, 181 App Div. 30 


69. Munro v. State, supra. 


70. People’s Gas & Electric Co. v 
City of Oswego, 202 NY.S. 248, 
244, 207 App Div 184. 

“Bequire a release of all outstand- 
ing claxmms” distinguished.—People’s 
Gas & Electric Co v City of Oswego, 
202 NYS. 243, 248, 207 App Div. 184. 


71. People ex rel Desiderio v. Con- 
olly, 144 NE 659, 681, 288 N.Y. 
$26 


72. People ex rel. Desiderio v. Con- 
olly, supra 

7s Williams v Tompkins, (Tex.Civ. 
App) 42 S.W (2d) 106, 109. 

74% Green v. Spencer, 25 NW. 681, 
67 Iowa 410. 

75, Conover v. West Jersey Morts. 


v. Pope, 35 


7 C.Jd.8. AUDIT 


audit . . unless an appropriation . . has been 
made,”76 and “shall regulate and audit,”77 also 
“sll such claims . . . shall be audited,”78 “andited 
and allowed according to law,’’?9 “audited and allow- 
ed by the board of supervisors,”’®9 “andited by the 
company,’’®! audited by the comptroller,”8? “sndited 


by the county board of health,”88 “certified, audited 
and paid,’”84 “his necessary expenses . . . shall be 
audited and paid,”85 “to be audited and allowed,”86 
and “ontil . . . andited or examined and allow- 
ed;”87 and also “for auditing and reporting.”85 


Co, 126 A. 855, 861, 96 NJEq{[80. People v Oneida County, 24 Hun| Huntington County, 141 NX 617, 


441. (NY) 418, 419 


620, 82 Ind.App 655 


¥e. O'Neil v State, 119 NH 95, 96,;82- Ford v. Springer Land Assoc,/g5, ganborn vy U S, (Mass) 10 8 
9259 NY 40. 41 P 541, 550, 8 NM 87, 67, af-| Ct 812, 816, 185 US 2871, 284, 34 
firmed 18 SCt 170, 168 US 613, 42/ tema 4319 


¥y. Clement v. Lewiston, 58 A. 984, 
985, 97 Me 95 Ld 562 
ve. Green-Boots Const Co v. State 258. 260 
Highway Commission, 326 P.(2da) : 


86. Shields v Durham, 24 SE 1794, 


82. In re Murphy, 60 How.Pr(NY)|] 118 NC 450, 452, 36 LRA 293 


87. People v Barnes, 20 NE 609, 


788, 785, 166 OkL, 288 G3. Cooke v Custer County, 73 P| 610, 21 NB 739, 114 N.¥ 817 
78. Munro v State, 168 NYS 61,) 270, 272, 18 Okl 11 68. In re Heath, 38 A 46, 47, 52 NJ. 
62, 181 App.Div. 30. #4. Etzold v Board of Com’rs of! Eq 807 
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AUDITA QUERELA 


This Title includes relief of judgment debtors against judgments and executions on grounds of de- 
fense or discharge subsequently arising, by independent proceedings therefor, nature and scope of the rem- 
edy in genera, in what cases and as to what judgments and executions it 1s allowed; grounds for, jurisdic- 
tion to grant and proccedings to obtain writs of audita querela; requisites, issuance, and effect of such writs; 
proceedings thereon, hearing and determination thereof, and effect of decisions thereon; review of the pro- 


<eedings, and costs on proceedings by audita querela. 
Matters not In this Title, treated elsewhere In this work, see Descriptive-Word Index 
Analysis 


Nature and scope of remedy—p 1278 
Judgments and executions subject to review—p 1279 


—— Jurisdiction—p 1281 
—— Parties—p 1281 


WONAMAWNe 


11 Pleading—p 1283 
Evidence—p 1284 

Trial or hearing—p 1284 
Judgment—p 1284 
Review—p 1285 
Costs—p 1285 


Grounds for review—p 1280 
Proceedings for writ—p 1281 
—— Time of making application—p 1281 


—— Application for and granting writ—p 1282 
Writ, service, and effect thereof—p 1282 
Appearance of defendant—p 1283 


Liabilities on bonds or recognizances—p 1285 


aaa) 


$ 1. Nature and Scope of Remedy 


The writ of audita querela i¢ a common-law writ to 
afford relief to a judgment debtor against a judgment or 
execution because of some defense or discharge arising 
subsequent to the rendition of the judgment or the issue 
of the execution. Generally, the use of the writ of audita 
querela has been superseded by a more summary mode 
of relief; but the common-law remedy is not taken away 
by the mere establichment of a concurrent remedy. 

Audita cuerela 1s a common-law writ,! issued on 
the application of a judgment or execution debtor, de- 
signed to afford relief from the consequences of 
a judgment or an execution on the ground of some 
matter of defense or discharge arising subsequent 
to the rendition of the judgment or issue of the exe- 
cution,* or ior the relief, in Like manner, of conusors 


im recogn.zances and statutes merchant and staple.® 


As pointed out in section 3 infra, the writ is not for 
the purpose of authorizing a court to review or re- 
vise 1ts opinions, neither can it be made a substitute 
for an appeal or writ of error. The writ 1s of a 
remedial nature, and 1s said to have been invented 
principally to relieve a party who has a good defense, 
but 1s too late to make it m the ordimary form of 
proceeding.‘ 


Under modern practice the process sometimes acts 
directly on the judgment by setting it aside,® yet 
more often it acts on the execution issued on such 
judgment,® and there is also authority that at com- 
mon law it did not extend to the judgment.? 


Preseni status of remedy. While the writ is still 
used in a few states in this country, in most of the 


1. Ala—Ex parte Brichell, 86 So 1,;8 Ill—Handley v. Moburg, 266 T11|8. Walter v. Foss, 82 A 648, 67 Vt. 


204 Ala 441—Lockhart v McHiroy,| App 358, 361 

4 Ala 672 

fll—Handley v. Moburg, 266 TApp |, 5s o° 
856 

Mo.—KFelley v KEelley, (App) 290 S 
W. 624 


€ CJ. p 850 note 2, 


p 850 note 1, 3, 6 

3 Hadlock v Clement, 12 NH. 68 
—6 CJ p 850 note 4 7, 

4 Handley v Moburg, 266 Ill App 
856—€6 CJ. p 85¢ note 5 


591—-6 CJ. p 852 note 27 


6 Poultney v State Treasurer, 25 
Vt 168—Alexander v. Abbott, 21 
Vt. 476, 


Mass—tThatcher v. Gammon, 12 
Mass 268. 
Vt—Sutton v. Tyrrell, 10 Vt. 87, 


Mo-—Keliey v Kelley, (App) 290 S 
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states it has been superseded by the more summary 
mode of application to the court for relief by peti- 
tion or motion,® as by motion for new trial or for 
relief against judgment,® by certiorari, supersedeas, 
or bill in equity,?° or by affidavit of illegality.11 


However, the proceeding, being a common-law 
remedy, 1s not taken away or abolished by the mere 
establishment of a concurrent remedy suitable to the 
particular case ,12 and it has been held that the writ 
may issue aiter a refusal of summary relief on mo- 
tion.13 If the facts are not clear or the case pre- 
sents any difficulty, the court may either order an 
issue for trial by jury, in which event the same mode 
of trial as in audita querela should prevail,1‘ or 1t 
may deny the motion and put the party to his remedy 
by audita querela.16 


§ 2. Judgments and Executions Subject to 
Review 


Judgments against which the Judgment debtor has 
had no opportunity to defend, as well as judgments ren- 
dered In the various specific situations hereunder dis- 
cussed, may be set aside by a writ of audita querela. 
Audita querela Is a proper remedy to set aside an execu- 
tion when its issue Was irregular or its use unlawful, or 
when the levy or return was irreguiar or void Audita 
querela, where used, Is a proper remedy to avoid an 
execution where the judgment has been released, satis- 
fied, or otherwise dischat ged. 


A judgment may be vacated by writ of audita 
querela when defendant had no opportunity to de- 
fend the suit because not served with process, or 
when, although he had due notice of the suit, he 
was prevented from making his defense by his ad- 
versary’s fraud.17 Where, however, the officer’s 


@ Cal—Zurcka Cacualty Co v Mu- 
nicipal Court of City of Los An- 
goles, 28 P.(2d) 709, 136 Cal App 
261—Kureko Casualty Co v. Mu- 
nicipal Court of City of Los An- 
geles, 28 P (2d) 708, 136 Cal App 


15. 


AUDITA QUERELA 


14 Handlev v. Moburg, 2¢6 Ill App | 25. 
3s66—G CJ. p Sil note 20 

Hunt v Brooks, 1§ Johns (N.Y )| 968 Burlington, etc, R. Co v Brush, 
5—6 CJ p 851 uote 2L 

16 Foss v. Witham, 9 Allen (Mass ) 
572—6 CJ p 854 note 58 
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return shows personal service, the writ cannot be 
maintained to set aside, for want of notice, a judg- 
ment by default, the return being conclusive between 
the parties.18 


The writ will also lie to vacate a judgment ren- 
dered against either an infant!® or an insane pert- 
son*0 who was not represented by a guardian; to 
obtain relief against a yudgment in a secondary or 
collateral action when the original action has been 
barred, reversed, or set aside,*4 to set aside a judg- 
ment irregularly entered after a discontinuance or 
entcred in contravention of an agreement for a con- 
tinuance 77 to set aside a judgment from which 
an appeal was wrongfully denied by the inferior 
court,23 provided the suit was appealable on its 
face** and the party fully complied with all the re- 
quirements of the law with regard to the perfecting 
of his appeal 25 The writ will also lie to set aside 
the judgment of a justice of the peace when he had 
no jurisdiction over the subject matter,?6 or when 
the justice did some act which he had no legal right 
to do, or omitted to do some act which 1t was his 
duty to do.27. However, the writ will not he to set 
aside an erroneous judgment of a justice of the 
peace when he had complete jurisdiction,?® or to 
set aside a release of a judgment on satisfaction.29 
Particular grounds as bases for audita querela gen- 
erally see infra this Title § 3. 


When tssue of execution, levy, or return irregular 
or void. Audita querela lies to set aside an cxecu- 
tion which 1s irregular in some particular or void ,°9 
which was irregularly issued32 or unlawfully used ,22 
under which an irregular levy was made,°" or on 


Harriman v. Swift, 31 Vt 385— 
Finney v Hill, 13 Vt 256. 


57 Vt. 472—6 CJ p 835 note (3 


27. Hinman v. Swift, 18 Vt 315—6 
CJ p 8655 note 64 


195 

Colo—John#on v Johnson, 
944, 78 Colo 187 

6CJ p 851 note 1b. 


®% Eureka Canualiy Co vi Municipal 
Court of City of Los Angelen, 28 P 
(2a) 709, 186 CalApp. 261—Idureka 
Casualty Co v. Municipal Court of 
City of Los Angeles, 28 P.(2d) 708, 
136 Cal App. 195 


10. Kx parte Drickell, 86 So 1, 204 
Ala 441—lockhut v. MeElroy, 4 
Ala &72—6 CJ. p 851 note 16 


1L. Manning v. Phillips, 65 Ga. 548 
—Hill v. De Launay, $4 Ga. 427. 


12. Deal v, Powell, 93 A 648, 88 Vt 
404—6 C.J. p 851 note 18. 


13. EXmery v. Patton, 9 Phila.(Pa) 


240 P. 


17. Masy—Lovejoy v Webber, 10 
Masa 101 
Vt—-Wualter v. Foss, 32 A 643, 67 


Vt 6591 
6CJ p 85t note 6! 


18. Withcrell v Goss, 26 Vt 748&— 


Hawks y. Baldwin, Brayt, (Vt) 
85. 
19. Muller v. Potter, 54 Vt. 267—6 


CJ p 8at note 56 
20. Lincoln v. Flint, 18 Vt 217 
31, Wilson v Watron, (CC Pa) 30 


F Cas No 17,817, Pet SC 265—6 C 
J p 864 note 58. 


22. Kasmball vy. Randall, 56 Vt. 558— 
6 C.J, p 854 note 59. 

23. Wdwards v Osgood, 33 Vt. 224— 
6CJ p 854 note 60 


126—Schott v. McFarland, 1 Phila.|2% Scott v. Darling, 29 A 993, 66 


(Pa) 53. 


Vt. 510—6 C.J. p 854 note 61. 
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£8. Perry v Morse, 57 Vt 509 
29. Kelley v Eelley, (MoApp) 290 
SW 624. 


30. Stone v. Chamberlain, 7 Gray 
(Mass) 206—6 CJ p 852 note 35. 


31. Dingman vr Myers, 13 Gray 

(Mass ) 1—6 CJ p 8352 note 86 
Mustake no defense 

Although, as pointed out in § 8 
supra, there 18s authowiv that the 
writ may not be uscd tu correct the 
mistakes of the cl ik, it has also 
been held that the fact that an cxe- 
eution 18 irresulaily iasucd by a nis- 
take of the clerk or an attorney is 
no defense to the audita querela.— 
Phelps v Slade, 13 Vt. 196. 


32. Fairbanks v. Devereaux, 48 Vt. 
550 


33. Hopkins vy. Haywood, 36 Vt. 318, 
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which the officer made a false return *4 It also lies 
to supersede an alias execution when satisfaction has 
been made wholly or in part on a prior execution.35 
The writ les as well after the levy of an execution 
is begun as before.®6 


Particular grounds as bases for audita querela gen- 
erally see infra this Title § 3. 


When judgment released, satisfied, or otherwise 
discharged The writ of audita querela has also long 
been recognized as the proper remedy to avoid an 
execution which has been sued out after the judg- 
ment has been released.2?7 paid,38 or satisfied on a 
prior execut.on,°9 or where any other matter has 
occurred which operated as a discharge of the judg- 
ment. 


Even the tender of the amount due on an execu- 
tion and a refusal to receive it may entitle the debtor 
to relief by audita querela, when the tender 1s kept 
good and 1s properly pleaded ,£1 but it has also been 
held that, where a petition for the writ averred an 
agreement to accept a certain sum in compromise 
of a larger judgment and an actual receipt of the 
greater part with a tender of the balance, it was not 
error to refuse the writ, as 1m order to discharge the 
judgment the agreement must be fully executed.42 


Likewise, when two suits are brought at the same 
time for the same cause of action and proceed pari 
passu to judgment and execution, a satisfaction of 
either judgment may be shown on audita querela in 
discharge of the other.‘ 


The writ is also a proper method of obtaining re- 
lief when the debtor, after judgment, has obtained a 
discharge in bankruptcy,** when the debt is attached 
in the debtor’s hands by a judgment creditor of plain- 
tiff,45 or where the legality of a debtor’s imprison- 
ment 1s affected by matter of discharge occurrmg 
after the yudgment.46 
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Particular grounds as basis for audita querela gen- 
erally see infra this Title § 3. 


§ 3. Grounds for Review 


Audita querela lies when the party suing It out Is 
Injured or is in danger of injury because of the fraud, 
oppression, or other misconduct of the opposite party. 
The writ will not Ile whee the party desiring it had a 
legal opportunity to avail himself of the matter of his 
complaint, or where his injury Is attributable to his own 
neglect, or where the matter of his complaint is a sub- 
ject for a writ of error 


A function and purpose of a writ of audita querela 
is to relieve the party suing it out from the fraud, 
oppression, or other misconduct of the opposite 
party.2?7 The misconduct complained of need not be 
intentional; 1t may be legal misconduct merely,‘8 
or permissive, not actual, misconduct.49 Injury, or 
danger of injury, seems to be essential to the main- 
tenance of the action.59 If the matter complained 
of is simply nugatory and void, the party has no 
need of the process 54 However, it 1s not necessary 
that the party suing it out shall be actually in exe- 
cution or that an execution shall have actually 1s- 
sued; it 1s sufficient that he 1s exposed to, and 1s 
threatened with, execution.52 After suing out a writ 
plaintiff in the audita querela proceeding is justi- 
fied in pursuing it until he knows that he is in no 
danger from the execution, although the execution 
was not 1n the officer’s hands at the time the writ 1is- 
sued 58 


Although the proceeding is authorized and the 
forms are prescribed by statute, the rules of the com- 
mon law determine the cases in which audita querela 
is a suitable remedy54 and also the principles by 
which the suit 1s to be governed,.55 


On the other hand, a party is not entitled to re- 
lief by audita querela when he has had a legal op- 
portunity to avail himself of the matters of defense 
set forth in his complaint, or when the myjury of 
which he complains 1s attributable to his own neg- 


affirming 84 Vt. 474—6 CJ. p 853/41. Perry v. Ward, 20 Vt 92—6 C|48 Kimball v. Randall, 56 Vt. 558 


note 38 


affirmed 86 Vt 3138. 42. 


35. Brackett v. Winslow, 17 Maas 
158—6 CJ. p 858 note 40. 


135 


27. Bryant v Johnson, 324 Me. 304— 
6 CJ p 858 note 42. 


38 Pyle v. Crebs, 112 Tl App. 480— 
6 CJ. p 858 note 43. 


39. Parker v. Jones, 58 NC. 276, 75 
Am.D. 441-6 CJ. p 858 note 44. 


40. Merchants’ Ins Co, v. De Wolf, 


45. Bridley v. Harraden, 14 Mass. 
ay CJ. p 854 note 51 


Whitney, 
kien} 434—6 C.J p 854 note 52 
Walsh, 14 
(Mass) 172—6 C.J. p 852 note 22 
83 Pa. 45, 73 AmD. 577—6 CJ. p| Nature and scope of remedy in gen- 
eral seo supra § 1L. 


Com. v. 


47. Barker  v. 


853 note 45. 


J. p 858 note 46 

@%. Hopkins v Hayward, 34 Vt. 474,/42 Keen v. Vaughan, 48 Pa 477. 
: on le v Leggett, (Miss ) 

ow. ( ) 296, 18 LEd 145—6 ‘. 

CJ. p 858 note 47 51. French v White, 62 A. 385, 78 
36. Lothrop v. Bennet, Kirby (Conn.)|#* Gordonier v, Billings, 77 Pa 
498—Willhams v, Butcher, 1 Wkly. 
Ne (Pa.) 804—6 CJ. p 858 note 


48. Comstock v. Grout, 17 Vt 513 


50. Bryant v. Johnson, 24 Me. 30i— 
6CJ p 852 note 30. 


Vt 89, 2 LRAC(NS) 804, 6 Ann 
Cas. 479—6 C.J. p 852 notes 381, 32 


52. White v Clapp, 8 Allen (Mass ) 
283—Dingman v. Myers, 18 Gray 
(Mass) 1—Coffin v. Hwer, 5 Metc 
(Mass) 228—6 CJ. p 852 note 33. 


53. Phelps v. Slade, 18 Vt. 195. 


10 =Pick 
54. Radclyffe v. Barton, 87 NE 373, 
161 Mass 827—6 CJ. p 852 note 25 


85. Mass —Brackett v. Winslow, 17 
Mass 153. 
Vt.—Johnson v. Plimpton, 30 Vt. 420 


Allen 
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lect,56 or to that of his agent or codefendant.5? The 
writ bears solely on the acts of the opposite party ,58 
and 1t may not be used to correct the fraud or mis- 
conduct of the court,59 the mistakes of the clerk,60 
or an erroncous taxation of costs,61 even though pro- 
cured by the fraud of the opposite party.62 The 
writ, it has been held, will not lie where the mat- 
ter of the complaint 1s a proper subject for a writ 
of error,58 although such remedy 1s taken away by 
statute 64 Likewise, the writ cannot be used for 
mere irregularities not going to the absolute validity 
of the process or to the substantive merits of the 
controversy,®5 and neither may purely equitable de- 
fenses, not cognizable at law, be set up by audita 
querela 66 


§ 4. Proceedings for Writ 


Audita querela, being of common-law origin, the pro- 
ceedings for the writ follow the rules of procedure at 
common law. 


Although the writ may be authorized by statute, 
the writ of audita quercla is derived from the com- 
mon Jaw and 1s governed by common-law rules of 
practice.6? The proceeding is a regular suit or ac- 
tion®8 in which parties may plead and take issue, 
either in law or in fact,89 and in which a regular 
judgment must be pronounced.70 While the com- 
plaint generally sounds in tort,’1 the proceeding 1s 
mn the nature of a bill in equity.74 


§ 5. Time of Making Application 
A party is not limited to a specific time within which 
he may sue out his writ of audita querela. 

Since the party injured may neither know of a 
judgment or execution in the former procecding nor 
the manner of procuring the same until some time 
after the rendition of the judgment or the issue of the 
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execution therein, it has been held that he is not 
lamited to a specific time within which he must sue 
out his writ of audita querela.7% 


§ 6. —— Jurisdiction 
Audita querela is directed only to the court fn which 
Judgment was rendered and where the record remains. 
Audita querela is a judicial writ founded on the 
record, and on common principles 1s directed only 
to the court in which judgment was rendered and 
where the record remains 74 It has been said that 
the writ issues from a court of law only.76 


§ 7. —— Parties 


The audita querela plaintiff must be an Injured de- 
fendant in the former proceeding, and all parties who 
were benefited therein should be made parties defendant. 
Where a joint judgment was rendered, all defendants 
thereto must be Joined as parties plaintiff, unless their 
complaints are different, or the Judgment against those 
mot joined is good, or the object is to get relief from 
execution against only one of them. 

An audita querela, being a judicial writ, must be 
between the parties to the former proceeding and 
their legal representatives only.76 Although it may 
be authorized by statute, audita querela is governed 


by the common law as to misyoinder of parties.?7 


Parhes plaintiff. Wath respect to the parties plain- 
tiff in audita querela, it is held that the person suing 
out the writ must be one injured in the former pro- 
ceeding,?8 and ordinarily a defendant therein ;79 and 
hence, one in whose favor the judgment had been 
rendered merely for the purpose of aiding in its 
enforcement by setting aside its release or satisfac- 
tion was held not a proper party plaitiff 89 but 
defendant to a set-off, although plaintiff in the former 
proceeding, may sue out a writ of audita querela.8! 


56. State ex rel Gary Realty Co v.|6@ Darker v. Walsh, 14 Allen; 7& Eureka Casualty Co v Munici- 


Hall, 17 SW (2d) 935, 822 Mo 1118 
—§ CJ p 855 note 66 


57. Walter v Foss, 32 A 643, 67 
Vt. 591—6 C.J. p 855 note 67. 


58 Kimball v. Randall, 56 Vt 6658. 

68. Titlemore v. Wainwright, 1¢ Vt 
173. 

60. Hdmondson v. King, 1 Overt 
(Tenn) 425—6 CJ p 855 note 73. 


61. Goodrich v. Willard, 11 Gray 
(Mass) 380—6 CJ. p 855 note 74. 


@. Mass—Goodrich v. Willard, su-~ 


pra 
Vt—Clough v Brown, 88 Vt. 179. 


6. Little v Cook, 1 Aik (Vt) 363, 
Ps AmD. 698—6 CJ. p 356 note 


64. Perry v Morse, 57 Vt. 509—6 
CJ p 855 note 69 


(Mass) 172—6 CJ. p 855 note 76 


67. Mass—Parker v. Murphy, 102 
N.H 85, 215 Mass 72 
Vt—Johnson v Plimpton, 30 Vt 420 


6s. Longworth v Screven, 20 SCL 
298, 27 Am D 381—6 CJ. p 850 note 
8. 

69. US—U 8S v One Trunk, (D.C. 
NY) 155 F 6651. 

Ala.—EHdwards v. Lewis, 16 Ala. 313 

S$ C—Longworth v. Screven, 20 S.C 
L. 898, 27 AmD. 881 


70. Longworth v. Screven, supra. 


71. Hadlock v. Clement, 123 N.H. 68 
——-§ C.J. p 851 note Ll. 


7a. Bryant v. Johnson, 24 Me. 804 


73 Vt—Stone v. Seaver, § Vt. 549. 


pal Court of City of Los Angeles, 
28 P(3d) 709, 136 CalApp. 261— 
Hureka Casualty Co v Municipal 
Court of City of Los Angeles, 28 P 
(2d) 708, 186 CalApp 195—6 CJ p 
856 note 77. 

7%, Garfield v State Univ, 10 Vt 
536-—6 CJ p 866 note 78 

76. Gleason v. Peck, 12 Vt 66, 36 
Am D. 329—6 CJ. p 856 note 79. 

77. Mass—~Parker vy Murphy, 102 N 
BH. 85, 2156 Mass 72 

Vt—Johnson v. Plimpton, 30 Vt. 420 

6 CJ. p 856 note 89 


78. Wilson v. Fleming, 16 Vt. 649, 43 
Am.D 531—6 CJ p 856 note 80. 


79. Johnson v. Johnson, 240 P. 944, 
78 Colo. 187. 


$0. Kelley v. Kelley, (MoApp) 290 
S.W. 624 


@. Lamson v Bradley, 42 Vt. 165—-| Va—Lowenbach v Kelley, 69 S.E./&L Walter v. Foss, 32 A. 648, 67 Vt. 


€CJ p 855 note 70. 
7 0.I.S.—81 


352, 111 Va. 439, 443. 
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When the basis of the writ is altogether personal, it 
will die with the person and not survive to his rep- 
resentatives ,82 but when the writ goes to the foun- 
dation of the judgment it may be prosecuted by an 
executor or an admunstrator.88 


Where there was more than one defendant in the 
original procecding and a joint judgmcnc was ren- 
dered affecting all of them, the writ must be sued out 
in the name of all,84 unless their grounds of com- 
plaint are wholly different®5 or the judgment com- 
plained of is admitted to be good as to some, in which 
case it has becn held that the writ may be brought 
in the name of defendant for whose benefit the pro- 
ceeding is mstituted,86 or unless the object 1s to ob- 
tain relief against an execution affecting only one 
defendant 87 The rules not altered by the fact that 
one of the defendants was a party to the fraud which 
vitiates the judgment; he must still join m the writ.88 


Parties defendant. All persons benefited by the 
judgment or execution complained of, if parties 
thereto, or the legal representatives of such persons, 
should be made parties defendant to an audita 
querela.89 The writ will not le against the state?? 
or the United States,?1 


§ 8 —— Application for and Granting Writ 


a. In general 
b. Dismissal or discontinuance 


a. In General 


Application for the writ Is generally made on notice 
by motion or petition stating the grounds for relief with 
suci certainty as to be good against demurrer, and 
verification of the stated facts is usually required. 

While it has been said that the injured party may 
be entitled to the writ as a matter of right and with- 
out petition or motion,®2 the better rule 1s that a 
writ of audita querela can be awarded only on mo- 


82. Connecticut, etc, R. Co. v. Bliss, 
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tion or petition,9% setting forth the grounds of re- 
lief with such certainty as would be good on demur- 
rer 94 Since, as is pointed out in section 2 supra, 
the proceed:nzs on the writ take the form of a suit 
at law, 1t would seem that notice of the application 
should be had, and the practice is to grant an or- 
der to show cause 95 


An affidavit to the truth of the facts set forth in 
the writ 1s generally required.96 Such affidavit may 
be made by any other competent person as well as by 
defendant 97 It 1s not necessary that the affidavit 
should be annexed to the writ, or become part of 
the process 98 


An appeal lies from a refusal to allow the applica- 
tion 99 


b. Dismissal or Discontinuance 


An application for audrta querela may be dismissed 
where the court has no jurisdiction, and, likewise, for 
other good reasons. Any one of several plaintiffs may 
release or discharge the suit without the concurrence of 
the others. 


A motion to dismiss a writ of audita querela lies 
where the court has no jurisdiction to entertain the 
writ;! where a statutory requirement as to security 
18 not complied with,* unless such noncompliance was 
due to the fault of the court and not of plaintiff in 
the audita querela application;? where process is 
not served on all the defendants;4 or where there 
1§ an improper joinder of plaintiffs’ Where a writ 
is turned into a writ of audita querela by means of 
an amendment, a motion to dismiss, made promptly 
thereafter is in time.® 


Where there are two or more audita querela plain- 
tiffs, either of them may release or discharge the 
suit without the concurrence of the others,7 


§ 9. Writ, Service, and Effect Thereof 


The writ has been considered Judicial In character, 


are appointed on his estate, the suit; 96. Burns v. St. Albans First Nat. 


24 Vt. 411 must be discontinued and the clazm Bank, 45 Vt. 269—Hinman v. Swift, 
83. Connecticut, etc, R Co v. Blss,|for damages presented before the! 18 Vt 815—€ CJ p 857 note 98. 
supia commissioners —\Warner v. Crane, 18/97, md—Job v. Walker, 3 Md 129. 
&& Gleason v. Peck, 12 Vt 56, 86 vt. 79 Vt—Hinman v. Swift, 18 Vt. 815. 
AmD 339—6 CJ p 856 note 84 ‘ae v. Berger, 8 Phile.(Pa.)/ 9a, Hinman v. Swift, supra. 


85. Johnson vy Plimpton, 30 Vt 420 

Se. Chase v. Scott, 14 Vt 77. 

87. Starbird v. Moore, 21 Vt 629. 

83. Titlemore v. Wainvright, 16 Vt. 
173. 

89. Gleason v. Peck, 12 Vt. 56, 36 
AmD 329. 


ae defendant while suit pend- (Pa) 58 

If the audita querela is to recover 
damages for the wrongful act of de- 
fendant, and defendant dies while the 


#uit 18 pending, and commussioners Dp 867 note 97. 


$1. Avery v.U 8S., (Tann) 12 Wall 
(US) 804, 20 LEd 405. 


$2 Lovejoy v. Webber, 10 Mass. 101 
—6 CJ p 856 note 94. 


93. Newhart v Wolfe, 102 Pa. 561/3 Kidder v. Hadley, 25 Vt. 544. 
—§ CJ p 856 note 95. 


94 Schott v. McFarland, 1 Phila |5 Worsley v. Charnook, Cro Bhs 


998. Newhart v. Wolfe, 102 Pa. 561 
—Keen v. Vaughan, 48 Pa. 477. 


1. Poultney v. State Treasurer, °5 
Vt. 168, 


2 Sisco v. Hurlburt, 17 Vt. 118. 


4 Clark v. Freeman, 6 Vt. 122. 


413, 78 Reprint 725 


Form of petifion for writ—New-/|6 Burns v St. Albans Furst Nat. 
hart v. Wolfe, 102 Pa 561 


95. Newhart v. Wolfe, supra—6 C.J | 7. 


Bank, 45 Vt. 269. 


Braynaerd v. Burpee, 27 Vt. 616— 
6 CJ. p 859 note 69. 
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and, by virtue of statute, may lesue elther as a summons 
or as an attachment, or in a proper case as a venire 
facias or a scire facias. The writ must be served on 
all parties made defendants to It. The issue of the writ 
does not operate as a supersedeas, but a supersedeas may 
be granted when necessary. 

The writ is sometimes regarded ag judicial.8 By 
virtue of statute, the writ may issue either as a 
summons or as an attachment ,® or, in a proper case, 
the process may be either in the form of a scire 
facias or of a venire facias 10 


Service of wit. The writ of audita querela must 
be served on all the parties made defendants to 1t.24 
Service on a corporation is efficcted in the same 
manner as in the case of any other writ.1?2 


Effect of sssuance. The issue of the writ does not 
of itself operate as a supcrsedeas which may be 
granted or not, according to the requirements of jus- 
tice.23 However, all statutory requirements must be 
complied with before a supersedcas is granted.14 


§ 10. Appearance of Defendant 


The defendant In audita querela must enter an ap- 
pearance Judgment by default is not proper, the pro- 
cedure being for the piaintiff to enter a common ap- 
pearance for the defendant where he fails to appear. 

Defendant 1n audita quercla must, of course, en- 
ter an appearance as in other cases18 Judgment by 
default for want of appearance 1s not propcr, but 
plaintiff may enter a common appearance for de- 
fendant who may then be ruled to plead as in other 


cases.16 


§ 11. Pleading 


a. Declaration 
b. Answer or plea 


& Warnerv Crane, 16 Vt 79—Gilra- 


gon v Peck, 13 Vt 356,36 AinD 339 813 


AUDITA QUERELA 


§ 11 
a. Declaration 


The declaration should show the record of the former 
proceeding and a sufficient cause of complaint. The 
grounds of objection to the previous proceeding must be 
specially averred. 

The declaration in audita querela should either set 
out the whole record of the recovery m the former 
proceeding, or recite it generally, and should show 
a sufficient gravamen, or cause of complaint.17? 


The ground of objection to the proceeding attack- 
ed must be specifically averred18 However, the 
plaintiff need not aver that he had a good defense 
to the original action 19 


Where a tender of the sum due defendant on the 
execution complained of is alleged as a ground of 
relief, it 1s not sufficient to allege the bare fact of 
tender, but a readiness to pay must appear affirm- 
atively by the declaration.29 Specific or general re- 
licf for the act complained of should be prayed or 
indicated in the declaration.21 


A declaration in an audita querela may, in a prop- 
er case, be amended.22 


Demurrer to declaration. A demurrer is proper 
where the matter alleged as the cause of complaint 
might have been pleaded in bar of the original ac- 
tion,*8 where plaintiff's remedy is not by audita 
querela, but by some other form of proceeding ;74 
where there 1s a want of necessary parties;25 or 
where the declaration fails generally to show a good 
cause of action.26 


b. Answer or Plea 


A plea or motion In abatement Is proper where the 
wrk has not been served on all defendants, or where 
proper security has not been taken. The usual plea in 


15. Ala—Edwards v. Lowis, 16 Ala. , Proof and variance 


Plaintiff must confine hig proof to 
the grounds for avoiding the judg- 


—§ CJ p 457 note 14. 
% Sisco vy Hurlburt, 17 Vt. 118. 


10. Waddington v., Vredenhergh, 2 
Johns Cus (N.Y) 227—6 CJ. p 867 
note 17 
Vonire facias is proper whrre the 

audita querela is grounded on mat- 

ter of fact, where tlic prity is not 
in custody, or where hoe sues quia 
timel —\WWuddington v. Viedenbergh 

2 Johns Cas (N Y) 237. 


iL. King v. Jeffrey, 77 Ma 106 
6 CJ. p 857 note 20. 


42. Clark v National Hydraulic Co., 
12 Vt. 435—Clark v. Freeman, 5 
Vt. 123 


1% Hunt v. Brooks, 18 Johns.(N.Y.) 
5—6 C.J. p 857 note 10. 


24 State Treasurer v. Wells, 27 Vt. 
276—Clark v. National Hydraulic 
Co., 12 Wt. 435. 


Pa—Com. v, Berger, 8 Phila 237. 
ment or execution complained of al- 


16. Com. v. Berger, supra. leged im his declaration —Oakes v 
im the Engiich practice, the reme-|Eden School Dist No. 9, 83 Vt. 165 
dy for the nonappearance of defend- |—Underwood v. Hart, 23 Vt 130 
ant was by distress infilnite—Com | 49, Eddy v. Cochran, 1 Aik(Vt) 
v. Berger, 8 Phila (Pa) 237 359 
1%. King v. Jeffrey, 77 Me 106 20. Perry v Ward, 20 Vt. 92—Jen- 
For forms of declaration—Stani- ney v. Glynn, 12 Vt 480 
ford v Warry, 1 Aik(Vt) 381, 15/91, Glough v Brown, 38 Vt 179— 
AmD 692—6 CJ p 858 note 26. 6CJ p 858 note 33 
Bucicient declarations—§ CJ. Pia2 stone v. Chamberlain, 7 Giay 
858 nute 26 [b] (Mass.) 206 
18 Ala.—Hdwards v. Lewis, 16 Ala.|ax, Lovejoy v. Webber, 10 Mass 101 


813. 
84. Goodrich v. Willard, 11 Gray 
Vt—Oakes v. Eden School Dist. No (Mass ) 380—6 C.J. p 858 note 36. 


9, 33 Vt. 155—Stone v. Seaver, 6 
Vt 648. sS. Mies—Melton v. Howard, 8 
Fraud and deceit, if relied on, must,| “ss. 103. 
it seems, be alleged in the declara-| Vt—Herrick v. Orange County Bank, 
tion.—Lovejoy v. Webber, 10 Mass.| 27 Vt 584, 
101—Walter v. Foss, 32 A 648, 67|;9@ King v. Jeffrey, 77 Mea 106— 
Vt. 591—Stone v. Seaver, § Vt. 548.) 6 C.J. p 858 note 38, 
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bar fs “not gulfty,” although the practice haa alse been 
to traverse some decisive fact or to use a general and 
express denial of all the facts alleged 

A plea in abatement, or a motion to that effect, 
1s proper where the writ has not been served on all 
the defendants,27 or where proper securny has not 
been taken.*§ 


The plea in bar in audita querela usually is “not 
guilty” ;28 but this has been said to be rather a mat- 
ter of convenience and choice than the result of any 
established principle of pleading 20 and the prac- 
tice has sometimes been different, as by travers- 
ing some decisive fact in the complaint, or by a 
general and express dental of all the facts alleged °1 
A prior judgment in audita querela on the same cause 
of action may be pleaded 1n estoppel.3* No one piea, 
however, may be double 33 


Demurrer to plea. Where a spccial plea in audita 
querela is insufficient, a demurrer .o the plea 1s prop- 
er.34 


§ 12. Evidence 


The proceedings and Judgment complained of are pre- 
sumed to be regular, and the burden is on the ptaintiff to 
overcome this presumption. Gererally, thie may be done 
by parol evidence ‘The pleadings in the former action 
are admissible to show that the issues In the audita 
querela were involved therein. 

When a record of a judgment is produced, the 
presumption 1s mm favor of the regularity of the 
judgment; it will be presumed that all things were 
rightly done, and a party seeking to avoid the judg- 
ment by audita querela must, by his evidence, over- 
come this presumption ®5 

Pleadings in the action in which the judgment 
complained of was rendered are admissible to prove 
that the issues in the audita querela were involved 
in the former proceeding.?6 Parol evidence general- 
ly is admissible to show that the proceedings and 
judgment complained of are invalid and ineffectual 
agaist plaintiff, notwithstanding the record 1s suffi- 
cient on its face, the whole object of the audita 


a7. Clark v National Hydraulic Co 


Vt 123 
28. Hiecock v. Huiecock, 1 DChipm 
cVt) 188 


AUDITA QUERELA 


33 Spaulding v Swift, 18 Vt. 214 


13 Vt 435—Clerk v Freeman, 5/a¢ Godtrey v. Downer, 47 Vt. 599 
—6§ CJ p 859 note 55. 


35. Underwood v Hart 23 Vt. 120 


7 CJ.S. 


quercla being to question, invalidate, and annul the 
record 87 However, if the record 1s not sufficient cn 
its face, it cannot be eked out by parol evidence °8 


§ 13. Trial or Hearing 


On the hearing of an application for audita querela 
common-law rules apply Where an issue of fact is pre- 
sented, either party may demand a jury trial, unless it 
can be tried by the record. 


The common-law rules of practice are applicable 
in the hearing on an application for audita querela, 
although the nature of the remedy 1s equitable “9 
Where an 1ssue of fact 1s presented, either party may 
demand trial by jury unless it can be tried by the 
record, or the parties may agree to submit the issues 
of fact to the court alone for trial.£0 


§ 14. Judgment 


Common-law rules govern as to Judgments in audita 
querela A favorable decision for the oleintiff in aud'ta 
querela prevents further proceedings on the judgment, 
and entities him to damages for the wrongful act. The 
court in rendering decision for the defendant cannot or- 
der further proceeaings In the former action. 


In rendering judgments in audita querela the court 
is governed by common-law rules of practice 4! 

ther plaintiff mm audita querela prevails in whole 
O1 1m part, and recovers jucgment to the extent to 
which he is entitled to it, or there 1s a yudgment for 
defendant, and this is the whole scope and effect 
of the audita qucrela 42 


The decision, if in favor of plaintiff in audita 
querela, puts an end to the judgment, so that no 
further proceedings can be taken on :t,#8 and 1t is 
improper to make an order bringing forward the 
original action on the docket.*4 Moreover, plaintiff 
may recover of the opposite party his damages for 
the wrongful act complained of.45 


When defendant in audita querela is successful, 
there is simply a “judgment for defendant,” and the 
court cannot order further proceedings in the former 
action.£6 


Where in an audita qucrela a verdict is found for 


41. Parker v. Murphy, 102 N.H. 86, 


215 Mass. 72 


42. Foss v. Witham, (Mass) 9 Al- 
len 672. 


29. Brackett v Tinslow, 17 Mass |3@ MRadclyffe v. Barton, 37 NH 873,/4% Little v Cook, 1 Aik (Vt) 863, 


163—6 CJ p £59 note 47. 161 Mass 327 


90. Shrewsbury iv. 
91 


5 p &59 note 64 


31. Ala—Edwards v. Lewis, 16 Ala |ee i vy. Warren, 54 Vt. 78—Pike 
v. Hill, 15 Vt. 188—¢ CJ p 859 


813 
Vt—Shrewsbury v. Stong, 10 Vt 591. 
6 CJ. p 859 note 49 


32. Mussey v. White, 8 A 319, 58|°? 
Vt. 45—-Siseco v. Parkhurat, 28 Vt 
537. 


note 65 


215 Mass. 72 


» Parker v. Murphy, 102 NE 86, 


40. Bruce v. Barnes, 20 Ala. 219. 


15 AmD 698—6 CJ p 860 note 71 


Stong, 10 Vt./387. Hill v. Warren, 54 Vt 73—6 C.J |44 Mason v Pearson, 118 Mass 61, 


distinguished Marshall v Merritt, 
108 Mass 45—Foss v. Witham, 9 
Allen (Mass) 572. 


45. Foss v Witham, supra—é CJ. p 
860 note 73. 


46 Foss v Witham, supra—é C.J. 
Pp 860 note 74. 
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plaintiff, the court cannot render judgment for de- 
fendant, notwithstanding the verdict.47 


§ 15. Review 
The proceedings under the writ are subject to review. 


The proceedings under the writ may be reviewed 
by appeal,*8 or by writ of error.*® 


§ 16. Costs 


The successful party In audita querela Is entitled to 
costs The plaintiff must give sufficient security where 
such security would be required in ordinary action. 

Cosis are recoverable by the successful party in 
audita quercla.50 Where nonsuit 1s entered by plain- 
tiff, defendant 1s entitled to costs 51 


Security for costs. Plaintiff in audita querela must 
give security for costs in those cases where such 
security would be required in ordinary actions,5# 
and the security must be of such a nature as to secure 
redelivery of the body or the estate, where either of 
them has been taken in execution,53 and payment of 
mtervening damages 54 A statute expressly requir- 
mg a recognizance must be strictly complied with55 
or the suit may be dismissed (supra § 8 b). 


§ 17. Liabilities on Bonds or Recognizances 


a. In gencral 
b. Action 


a. In General 


Recovery on the audita querela plaintiff's bond or 


AUDITA QUERELA—AUDITOR 


recognizance for costs can only be had where the court 
had jurisdiction of the writ. Where the basis of the 
writ is personal the liability of the principal Is personal 
and does not extend to the executor or administrator of 
decedent principal. 

No recovery can be had on audita querela plain- 
tiff’s bond or recognizance for costs where the court 
in which the audita querela was brought had no juris- 
diction ,56 where, however, the court had jurisdic- 
tion, a breach of condition of the bond creates a 
lability in accordance with the condition 57 The 
liability of the principal 1s personal where the basis 
of the audita querela 1s personal, and in such case an 
executor or administrator of a decedent principal 1s 
not liable.58 Where the writ is refused, the interest 
on the judgment accumulated during the delay of 
execution caused by the writ 1s not recoverable on 
plaintifi’s bond.59 


b. Action 


Debt lies on the recognizance, although not returned 
Into court, and the record of the recognizance is con- 
clusive of the consent of the obligor. A minute of the 
recognizance signed by the Judge cannot be contradicted 
by parol. 


Debt lies on a recognizance taken on the issue 
of an audita qucrela, even though the recognizance 
1s not retuined into court,®9 the record of the recog- 
nizance being conclusive evidence in an action there- 
on that it was entered with the consent of defend- 
ant §1 Parol evidence is not admissible to contradict 
a minute of recognizance signed by the judge and 
appended to the writ of audita querela.62 


AUDITOR. The term is used in different senses, 
depending on the nature of duties imposed! As 
used in the law relating to county administration, 
the word is defined and the subject mattcr treated 
in the title Counties $§ 116, 132, 140 [15 CJ. p 500 
note 8l—p 501 note 95, p 512 note 48-p 513 note 67, 


p 517 note 64-p 518 note 74]; similarly with relation 
to municipal administration in the title Municrpal 
Corporations §$ 2176-2180 [44 CJ. p 1443 note 
67—p 1449 note 33]; and with relation to state ad- 
ministration in the title States § 63 [59 C.J. p 115 
note 51—p 116 note 65]. 


47, French v Stcele, 14 Vt 479. 

48. White v. Clapp, 8 Allen (Mass ) 
283—6 CJ p 860 note 84. 

49. Gordonier v Billings, 77 Pa 498 
—6 CJ p 860 note 86. 

60. Hill v. Warrcn, 54 Vt. 73—6 CJ. 
Pp 860 note 82 

SL. Essex Min Co v. Bullard, 43 
Vt 238&—C6 CJ. np 860 note &3 

62. Sisco v Hurlburt, 17 Vt 118— 
6 CJ. p 857 note 4. 

53. Sisco v. Hurlburt, supra. 

&&. State Treaaurer v Wells, 27 Vt 
276—Sisco v. Ilurlburt, 17 Vt. 118. 

5%. Sisco v Hurlburt, supra—Hie- 


cock v. Hiecock, 1 D.Chipm.(Vt) 
133 


Sufficient minute of such recogni. 
zance must appear on the wilt —Sis- 
co v Hurlburt, 17 Vt. 118—6 GJ. p 
867 note 7. 


56. State Treasurer y. Wells, 27 Vt 
276. 


57. Hubbell v. Dodge, 4 Vt. 56. 


Payment of all intervening damages 
and costs 

A recognizance conditioned for the 
payment of all intervening damages 
and costs, taken in a case where no 
levy was made on the body or estate 
of the debtor, does not create a lia- 
bility for the amount of the debt and 
costs-—State Treasurer v. Wells, 27 
Vt 276—6 C.J. p 860 note 87. 
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S& Connecticut, ete, R Co. v. Bliss, 
24 Vt. 411. 


5o. Smith iv. 
(Conn ) 372 


60. Anonymous, Brayt.(Vt) 214. 
61. Beech v. Rich, 13 Vt. 5965. 
62. Hinman v Swift, 18 Vt 3165. 


i. See State v Wheeler, 263 P 946, 
948, 142 Wash 6513. 


In Spanish law, the judge who, in 
conjunction with the commanding 
general of an army or provinco, hears 
mulitary causes in the fist instance 
—Escriche Diccionario—6 CJ. p 861 
notes 16-18. 


Canfield, 1 Root 


AUDITOR 


In its more general applications, the word “audi- 
tor” has been defined as meaning an officer or person 
whose business or function is to examine and verify 
the accounts of persons intrusted with moneys, to 
examine an account or accounts, compare the charges 
with the vouchers, examine the parties and witnesses, 
allow or reject charzes and state the balance, more 
particularly to examine, verify, and approve or re- 
port accounts of persons who have had the dis- 
bursement of government money or have funished 
supplies for government use.2 In a particular con- 
nection, the word connotes a ministerial officer whose 
duty it 1s to make computations and mathematical 
examinations of claims for presentation to another 
officer or board with quam judicial functions and 
duties of passing finally upon the claims, and, so used, 
negatives the existence of any discretionary power * 


Analogously, when used to designate certain judi- 
cial officers, the word has been defined as meaning 
an agent or officer of a court, either of law or equity, 
appomted to examine and digest accounts for deci- 
sion and to prepare materials on which an order, 
judgment, or decree may be made,® or to state the 
items of debt and credit between parties, and to 
exhibit the balance,® a person appointed in an ac- 
tion at law in cases where a preliminary or tentative 
investization becomes necessary;’ and in a slightly 
duferent sense, 1n the same connection, an instrument 


ga. NY—Peo. v. Oneida County, 24/ audit the accounts—that 1s, ascertain 
their correctness 
71 N.W. 107) 0? =F Q0. Vv. Green, I) Daly (N.Y ) 


Hun 418, 419. 
$D—Sawyer v. Mayhew, 

141, 142, 10 SD 18, quoting Web-/| 194, 200 

ster D 


Similar definition 146 Wash 6138. 


‘A person appointed to settle and|g, pS—reld v, Holland, (Ga) 6 


4 State v. Wheeler, 263 P. 946, 948, 


7 CJS. 


of the court by which the law is administered,® an 
officer of the court,® an officer of the court appointed 
to hear the parties and their evidence, to find the 
facts and report the same to the court,!9 one who 
hears judicially;11 also a person called in by the 
court to hear matters of detail which the court has 
not time to hear, and to inform the conscience of the 
court as to facts which are essential to be known 
before a particular judgment or decree can be pro- 
nounced 12 “Anditor” has been held synonymous 
with “comptroller” or “controller;”13 and has been 
distinguished from “accountant,”!4 “arbitrator” (see 
Arbitration and Award $1), “audztor in action of ac- 
count,”15 and “master.”16 


Auditor of the amprest. Any of several officers 
in the Enghsh exchequer, who formerly had the 
charge of auditing the accounts of the customs, naval 
and miltary expenses, etc., now performed by the 
commussioners for auditing pubhe accounts.17 


Auditor of the recespts. An officer of the English 
exchequer.18 


Other phrases: “Auditor in action of aecount,”19 
“auditor of pubhe accounis,”29 and “report of the 
auditor shall be verifed,”#1 also “anditors in chan- 
cery” see Equity § 514 [21 C.J. p 601 note 90], and 
“reference to auditors.”22 


leans v. Strauss, (La App) 148 So 
85, 87—6 C.J. p 861 note 5 [b] 
14 Etzold v. Board of Com’rs of 
Huntington County, 141 N.E. 617, 
620, 88 Ind App 655. 
15. Locke v Bennett, 7 Cush.(Mass ) 
445, 449, 451. 


(4 Coke’s Inst. 


adjust accounts, and to state or cer- 
tify the result”"—State v. Biown, 10 
Or 215, 222, quoting Burrill L D 


&. State v. Brown, 10 Or. 215, 222, 

quoting Abbott L D. 
familar definition 

““An officer whose duty it is to ex- 
amine and verify tne accounts of per- 
zons intrusted with the receipt and 
disburserneat of public moneys "— 
State v Hastings, 10 Wis. 6265, 530 
Zustorical note 

“O1iginally 1t meant an Officer of 
the king, whose duty it was, at stat- 
ed periods of the year, to examine 
the accounts of inferior officers and 
certify to thezr correctness (Blount’s 
Dictionary of 1681, Cotgrove’s Dic- 
tionary of 1632, Rastall’s Termes de 
la Ley, Defoe’s English Dictionary 
of 17382), and was afterwards used 
to designate those officers of the 
Couit of Hirchequer whose duty, ac- 
cording to Coke, was to take the ac- 
counts of the receivers of the king's 


Cranch (U8) 8, 21, 8 LEd. 186 
Vt —Read v. Barlow, 1 Aik. 145, 147. 
6 CJ p 861 note 9. 

& Chapman v Chapman, 113 ND 

359, 224 Maas 427, LRA1916F 538 

— 6 CJ. p 861 note 6. 


7. Fenno v Primrose, (Mass) 119 
F 801, 804, 56 CC.A. 818 


S Read v. Barlow, 1 Aik (Vt) 145, 
147 


9. Hale v. Owensby, 66 SE 781, 783, 
183 Ga 631. 

10. Chapman v. Chapman, 113 NH 
359, 524 Alagss. 427, LRA1916F 
528—Locke vw Bennett, 7 Cush 
(Mass) 445, 449, 451 

il. Sawyer v Marhew, 71 NW 
141, 113, 10 SD. 18, quoting Web- 
ster D. 


12. Xiller’s App, 30 Pa 478, 490— 
Martin’s Hstate, 20 PaDist & Co. 
470, 471—6 CJ. p 861 note 13. 


“tle becomes the officer of the court 


revenue and ‘audit and perfect them,’ | for such purpose ""—Martin’s Hstate, 
without, however, puttimg in any | 20 Pa Dist. &Co 470, 471. 
changes, their office being only to!13. Beneficial Loan Soo. of New Or- 
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ig. Fenno v. Primrose, (Mass) 119 
B. 801, 804, 56 CCA 818—6 CJ. 
p 860 note 2 [c] 

“Master,” the more accurate term 
“The decisive factor 1s not a des- 

ignation given to an appointee of the 

court, but the nature of the duties 
imposed on h.m and the character of 
the work performed by him The 
reference .. . appropriately de- 
sciibes the duties of a master. It 
would have been more accurate to 
have described him as a master ”— 
Chapman v, Chapman, 118 NF 359, 
224 Mass 427, LRA1916F 6528. 


17%. Black L. D 
18 Black L D, 


19. Locke v Bennett, 7 Cush (Mass ) 
445, 449, 451 


20. State v. Brown, 10 Or 215, 222. 


21. Garrmson Tie & Timber Co v. 
Parrott, (Tex.Civ.App) 298 S.W. 
701, 703. 


22. Wield v. Holland, (Ga) 6 Cranch 
(U8) & 21, 3 L. Hd. 186. 


7 C.J.8. 


AUDITOBIOM. A hall of audience; in a church, 
theater, public hall, or the lke, the space allotted to 
the hearers or audience,** room of large capacity 
capable of accommodating a large assemblage of 


people.*4 


AUG. An abbreviation of August. See Abbrevia- 
tions 1 CJ.8. p 276 note 5. 


AUGMENT. To enlarge in size; to inercase; to 
awell,25 


AUGMENTATION. The act of increasing or mak- 
ing larger by addition, expansiun, or dilation; the 
act of adding to or enlarging; the state or cond- 
tion of being made larger;*6 and henee an addi- 
tion?? or betterment;2® or an enlargement by ad- 
dition.29 In particular connections, the word has 
been specifically defined aos an increase of the asseis 
of an insolvent estate by the communghng with it 
of a trust fund in such an appreaable and tangible 
way as to entitle the trust ered'tor to prefercnce al- 
though the trust fund is mcupable of identification 
or tracing,?9 a share of the ereat tithes temporarily 
granted to the vicars by ihe appropriators;*! the 


AUDITORIUM—AUMEEN 


inerease of the crown’s revenues from the suppres- 
sion of religious houses and the appropriation of 
their lands and revenues;®2 also the name of a court, 
now abolished, created by 27 Hen. VIII, to deter- 
mine sults and controversies relating to monasteries 
and abbey lands. The court was dissolved m the 
reign of Mary, but the office of anementations re- 
mained long after.83 


Phrases: “Augmentation of assets,”594 “sugmen- 
tation or betterment of the estate,”85 and “augmenta- 
dion theory.”36 


AUGUSTA LEGIBUS SOLUTA NON EST.37 


AULA. In old Enghsh law, a hall, or court; the 
court of a baron, or manor; a court baron.88 


AULIC. Pertammme to a royal court.59 


AUMEEN. In Indian law, trusice; commissioner; 
a temporary collector or supervisor, appointed to 
the charge of a country on the removal of a zemindar, 
or for any other particular purpose of local investi- 
gation or arrangement.‘ 


“Beference to arbiters” Gstinguish- 
ef@—Rield v Ilolland, (Ga) 6 Cranch 
(US) 8 21,3 LEd 136 
23. Denvor v. Hallett, 83 FP 1066, 

$4 Colo. 393, 408, quoting Century 

D—6 CI p 862 note 20 
a Heald v City of Cleveland, 19 

Ohio NP (N§&) 305, 331 


25. Mo—Mathew v Walarh R Co, 
78 SW 271, 1156 MuAnp 468, 473, 
81 SW 646 

Tex —ITurlan v. Haynie, 9 Tox 459, 
461i, quotine Welter D—Giocs- 
beck v Gulden, 7 SW 363, 361 


26 VejJm v. Mound City Land, ctc, 
Aswe, 32 P 713, 97 Cal 65%, 643, 
quoting Century D. 

a7. Mejyermg vi Miller, 51 8 W (21) 
65, 330 Bfo 883. 


28 Russell v Lank of Nunipa, 169 
P. 180, 181, 31 [d.ho 69 


29. Hinrian vi Ilinyvme, 9 Tex 454, 
461, quoting Webster D—tren- 
beck v. Golden, (cx) 7 SW. 362, 
36 f 

3. Black L. D, citing Ruel v. 
Bank of Nampa, 169 P 180, 181, 31 
Idaho 69 See Leach v Ioun State 
Sav. Dunk of Sioux City, 215 NW 
728, 729, 204 luwa 497—-Siate ex 
rel, Sorensen vi Nebraska Sin1te 
Sev. Bank, 257 N.W. 64, 65, 127 
Neb. 832. 


31, Black L. D. 
Black L. D. 
Black L. D. 


Iowa —Leach v. Iowa State Sav 
Bank of Sioux City, 215 N.W. 728, 
729, 204 Iowa 497. 


28. 
#3. 
4, 


Neh —State ex roel Sorensen v Ne- 
htasha State Sav Bank, 257 N.W 
64, 65, 187 Neb 8832 


‘What constitntes 

“By augmentation of assets is 
surely meant an increased amount im 
possession of the debtor bank for the 
satisfaction of its creditors. Where 
the total amount due its creditors 1s 
Increasad to the same extent as its 
assets, no augmentation of the lat- 
ter ig apparent.”—Stato ex rel Sor- 
ensen v Nebraska Slate Sav. Bank, 
257 NW. 64, 65, 127 Nob 833 


‘Payment of debts is not an ‘aug- 
mentation of anrsets’”’—Leach  v. 
Iowa State Sav Bank of Sioux City, 
215 NW 728, 729, 204 Iowa 497 


35. Russell v. Bonk of Nampa, 169 
P 180, 181, 31 Idaho 69. 


Held not to constitute 

“The mere siving of the estate 
by the dischuree of general indebted- 
ness, othoarwise pnyable out of it, 


privileged or exempted from subjec- 
tion to the laws —Adems Gloss, cit- 
ing 1 Blackstone Comnin., p 219, 


38 Black LL. D 


Metiseval nse 

This word was employed in medis- 
val England along with “curia,” it 
was used of the meetings of the 
loid’s men held there in the same 
way that the word “court” was used. 
—Black L D, citing McIlwaim High 
Ct of Parl p 30. 


Aula ecclomms 

A nave or body of a church where 
temporal courts were anciently held 
—Bilack L D 


Aula regis (also Aula regia) 

The king's hall or palace The 
chief court of Dnglind in carly Nor- 
man times. It was establishcd by 
William the Conqueror in his own 
hall It was compored of the gicat 
officers of state, resident in the pal- 
aco, and followed the kins's hounro- 
hold in all ns oxpeditions —Black I. 


or by the payment of the current ex- D 


penses of the business, 18 not an 
‘augmentation or betteinient of the 
eytato’ "—Ruassell v. Bank of Numpa, 
169 LP. 180, 181, 31 Idaho 59 


36. Leach v Iowa State Sav Bank 
of Sioux City, 216 NW. 728, 7209, 
204 Iowa 497. 


37 A maxim meaning “The wife of 
the king Is not exc:npted from the 
lawa.”"—Teloubet Leg Max. 


Similarly expressed 

Augusta licet legibus soluta non 
esi—the queen is not freed from the 
laws; the empress or queen is not 
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33s. Black L D. 


Aulic council 

In the old German empire, the 
personal council of the empurur, and 
one of the two supieme ccaurts of 
the empire which decided without ap- 
peal It was instituted anout 1503, 
was modified in 1654, and cursed to 
exist on tho extinction of the Ger- 
man Enipire in 1806 Tho title was 
also given to the counel of state 
of the former Empure of Austria.— 
Black LL. D 


49. Biack L. D. 


AUMIL—AUTHENTIC 


AUMIL. In Indian law, agent; officer, native col- 
lector of revenue; superintendent of a district or 
division of a country, either on the part of the gov- 
ernment zemindar or renter.‘! 


AUMILDAR. In Indian law, agent; the holder of 
an oliice; an mntendant and collector of the revenue, 
uniting civil, military, and financial powers under the 
Mohammedan government.*2 


AUMONE, SERVICE IN. Where lands are erven in 
alms to some church or religious house, upon con- 
dition that a service or payers shall be offered at 
certain times for the repose of the donor’s soul.48 


AUNCEL WHIGHT. In English law, an ancient 
mode of weighing, described by Cowell as “a kind 
of weight with seales hanging, or hooks fastened 
to each end of a staff, which a man, lifting up upon 
his forefinger or hand, discerneth the quality or dif- 
ference between the weight and the thing weighed.”’** 


AUNT. The sister of one’s father or mother, and 
a relative in the third degree, correlative to miece or 
nephew.45 


AUBA EPILEPTICA. The sensation of a cold vapor 
frequently experienced by epulepties before the loss 
of consciousness occurs in an epileptic fit.4é 


AUBES. A Saxon punishment by cutting off the 
ears, inflicted on those who robbed churches, or were 
guilty of any other theft.*7 


AUBRES MINUS FIDA EXISTUNT, QUAM OCU- 
L148 


AURICULAR FIBRILLATION. A condition in 
which there 18 irregular heart action, due to failure 
or umproper impulses comme from the upper por- 
tion of the heart not getting to the lower portion, 1m- 
proper in the normal rotaticn of the heart beats, 
which happens most frequently in mitral stenosis.49 


7 CO.d.8 


AURICULARUM SCISSIO. Law Latin, cutting or 
cropping of the ears.50 


AUBUM REGINZ. Queen’s gold; a royal revenue 
belonging to every queen consort during her mar- 
riage with the king 51 


AUSENOIA. Spanish, literally “absence.”52 In 
Spanish law, the word 1s used 1m several senses. In 
one sense a person 1s absent when he takes no part 
In some act or tronsaction which requires his con- 
currence; 1n another sense, one is absent when not 
found in the place of his ordinary residence or domi- 
cile; and finally one is considered absent when he 
has disappeared from his domicile and his where- 
abouts are unknown.53 


AUSGEGEBEN. German, literally “having been giv- 
en out,” hence published or publication, as in the 
phrase “‘auegegeben’ date,” which has been held 
to mean the “publication date.”54 


AUSIS TALIBUS ISTIS NON JURA SUBSER- 
VIUNT.55 


AUSSI, AUXT or AUXY. Law French, also; in 
hke manner; in addition to; too, further, likewise.56 


AUSTRALIAN. Of, or pertaining to, Australia or 
its wnhabitanis.57 


Phiases* “Australian ballot laws” see Elections 
§ 149 [20 C.J. p 140 notes 59-61], and “Australian 
woo],758 


AUTER. Law French, another; other. See Autre 
post. 


AUTHENTIC. Genuine; true; having the charae- 
ter and authority of an orginal; duly vested with 
all necessary formalities and legally attested; compe- 
tent, credible, and reliable as evidence,5? 


5G. Adams Gloss. 


Black L D. 

Black L D. 

Black L D. 

Black L D 

Black L. D 

Aurentz v. Anderson, 3 Pittsb 
(Pa.) 810, 311. 

47. Black L D. 

46. A maxim meaning, “The ears 

bring forth less faith than the eyes” 

—Adams Gloss, citing Pufendorf de 

Jur Nat et Gent vil18 § 9. 

#% U. S v. Nickle, (CC ARo.) 70 
B.(2d) §78, 877. 

60. Adams Gloss, 


Sl. Black L. D. 


62. Velaézquez Spanish-English D. 
63. Escriche Diccionario—6 CJ. p 

$63 notes 81-38. 

After a ocertam time has elapsed 
from the receipt of the last news of 
the absentee, or longer in case he 
Shall have left some one in charge 
of hia property, his absence may be 
Judically declared —Ablang v. Fern- 
andez, 25 Philippine 83, 34. 


84. Merrell-Soule Co v. Powdered 
Miulk Co. of America, (NY) 228 
BF. 911, 912, 188 CCA. 891—Queen 
& Co. v R Friedlander & Co., (C 
C.TUL) 149 BF. 771, 776. 


5S. A maxim meaning, “The laws 
Will not assist in such daring pur- 
poses "—Adams Gloss, 
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57. Webster New Int. D. See Fed- 
eral Trade Commission v. Winste(l 
Hosiery Co, (NY.) 42 SCt 384, 
385, 258 U.S. 488, 66 L.Bd. 729. 


58 Federal Trade Commission v. 
Winsted Hosiery Co, (NY) 42 
Ct. 884, 385, 258 U.S. 488, 66 L Hd 
729. 


5®&. Black L. D, citing Downing v. 
Brown, 8 Colo 571, 690. 


Similar definition 

“Authentic, in legal parlance, 
means ‘vested with all due formal- 
es and legally attested’ *»—Downing 
v. Brown, $ Colo. 571, 591, quoting 
Webster D. 


7 C.J.8. 


Authentic act. In the civil law, an act which has 
been executed bcfore a notary or public officer au- 
thomzed to execute such functions, or which 18 tes- 
tiled by a public seal, or has been rendered public 
by the authority of a competent magistrate, or which 
1s certified as being a copy of a public regster.60 

Other phrases: “[Authentie] mterpretation of 
laws,”61 “authentic matter of a public nature,”62 
and “authentic sources.’’63 


AUTHENTICATE. It has been said that to “au- 
thenticate” 1s an official act and that the word has 
no reference to requirements as to the execution of 
an instrument but only those for 1ts registration ;&4 
and while it has been said that 1t doe» not always 
have a sufficiently definite sgnification,®5 it has been 
specifically defined as meaning to give verity and 


60. Black L D, oiting Codex Just.- 


AUTHENTIC—AUTHENTICATE 


thereby impart to an instrament its validity or op- 
erative effect;56 to render authentic, or to give au- 
thority to by the proof, attestation, or formalities 
required by law, or sufficient to entitle to credit.67 


In the past tense, acknowledged or proved for 
record;®§ attested;59 and also, sometimes, execut- 
ed 70 

Phrases “Authenticate an instrument;”71 also 
“anthenticated as required by law,’’?* “authenticat- 
ed as required by statute,”?8 “authenticated by the 
proper officer,”74 “guthenticated by the signature 
of the judge presiding,”75 “anthenticated copies,” ?6 
“anthenticated copy thereof,”?? “authenticated re- 
port,”78 “duly authenticated,”79 “legally authenti- 
cated,’®0 “properly authenticated,’®! and “signed 
and duly authenticated or acknowledged.”®2 


witnesses and so :eads until the end, ,69. 1Tl11—Goss, etc, Co. v. People, 4 


nianus 7, 562, 6, 4, 21—Digest of 
Justinian 22, 4—Novelle p 723 c 2 


Statutory definition 

“The authentic act, as relates to 
contracts, 1s that which has becn ex- 
ecuted before a notary public or oth- 
er officer authorized to execute such 
functions, in the presence of tivo w:t- 
nesses, free, male, and aged at le«st 
fourteen years, or of three wiiness- 
es, if the party be blind "—lLua Mev 
Civ Code art 2254, as anicnded «nd 
reenacted by Act (1908) No 67, quut- 
ed in West Louisiana Bank v Daw- 
son, 98 So 262,164 La 830. 


What constitutes 

(1) “An act, to he authentic, must 
show on its face that it was passed 
hefore a notary or other officer au- 
thorized to execute such functions 
and two competent witnesacs "—Da- 
ker v. Baker, 62 So. 116, 117, 125 La 
969 


(2) All “procts verbals” of salen 
of succession pioperty, signed by the 
sheriff or other person making the 
same, by the purchaser and two wit- 
nesses, are authentic acts —Diuck L 
D, citing Le.Rev.Civ.Code art 2234, 
as amended and recnacted by Act 
(1908) No 67 and Act (1918) No 192 
4 1~—West Louisiana Bank v. Daw- 
son, 98 So 262, 268, 154 La 830 


Held not “authentic act” 

(1) & deed of gift under private 
signature, attested by two witnesses 
and acknowledged by the donor be- 
fore a notary public in anothe: atate, 
iz not such an authentic act as will 
evidence a donation of immovables, 
CivCode art 2234, providing that 
such an act must show on itr face 
that it was passed before a notary 
or other officer authorized to execute 
such functions and two competent 
Witnesses —Baker v. Baker, 125 La 
969, 52 So. 115, 117. 


(2) A mortgage, which begins as 
1f passed before a notary and two 


but 18 not signed by the notary, who 
meiely signed the certificate that the 
mortgagor was the person who had 
signed the inatrument, that he had 
appealed before him and acknowl- 
edged that he had signed it, held not 
to be an “authentic act.”—-West Lou- 
islana, Bank v. Dawson, 98 So 262, 
263, 154 La 880. 


Gl. Meaning of Phrase 
“In Spanish jurisprudence, the in- 
terpretition of laws ia divided into 
the authentic, the customary, and the 
doctrinal The authentic 1s that giv- 
en by the legislator himself, who 
alone has the authority to rzesolve 
the doubts, and fix the sense of 
vords, and whose deci£ion is obliga- 
tory on citizens and tribunals, and 
must be oboyed buth within and 
without courts of justice ””"—Houston 
v Robertgon, 2 Tex 1, 26, clting Dic- 
cionario do Legislacién p 3816 
“‘Customary’ interpretation 
laws” distinguished —Houston 
Robertson, 2 Tex. 1, 28 
“ Doctrinal’ interpretation of lawsz”’ 
distingu.shed.—Houston v Robert- 
ron, 2 Tex 1, 26 
62. Downing v. Brown, 3 Colo 571, 
590. 
638. Johnson v. Ferguson, (Tex Civ 
App ) 55 S W.(2d) 158, 159 
@&& Bell v Thomsen, 273 SW. 1109, 
1110, 116 Tex 325 
& U.S v Potter, (CC Mass) 66 
F. 83, 92. 
66. Hartley v. Ferrell, 9 Fla 374, 
380 
67. US—In re Fowler, (CCN Y.) 4 
F 303, 310, 18 Blatchf. 430. 
Ark—Damon v Hammonds, 84 SW 
796, 73 Arh. 608, 609. 
Similar definifion 
“To prove authentic”—In re Fow- 
ler, (CCNY) 4 F 303, 810, 18 
Blatebf 430, quoting Worcester D 
66. Bell v. Thomsen, 273 S.W. 1109, 
1110, 116 Tex 325. 
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of 
v. 


TllApp 6510, 516. 

Ont —In re Weir, 14 Ont. 389, 394 

“Attested” compared see Attest ante 
p 692 note 33. 

70. Hartley v. Ferrell, 9 Fla. 374, 
379. 


71. Bell v. Thomsen, 278 S'W. 1109, 
1110, 116 Tex 325. 


72. New Hra Milling Co. v —Thomp- 
son, 280 P 486, 487, 107 OKL 114 
73 Ala—Tramum v. State, (App ) 

167 So 801 
Kan —Ayres v Doering, 90 P 794, 76 
Kan 149, 150 


7% Ex parte Davis, 62 SW (2d) 
1086, 1088, 888 Mo 262, 89 ALR 
589. 


75. Trainum v State, (Ala App ) 167 
So. 801 


76. Collette v. Hanson, 174 A. 466, 
467, 133 Me. 146—6 CJ. p 863 note 
48 [a] (3). 

77. New Era Milling Co. v Thomp- 
son, 230 P 486, 487, 107 Okl 114 


7& State ex rel Sullivan v. Price, 
(Ariz) 63 P (2d) 653, 654. 


79. Mayfield v. Prosser, 32 NE 1129, 
133 Ind 699—Mayfield v Sears, 32 
NE 816, 183 Ind. 86, 88. 


$0. Bell v Thomsen, 273 SW. 1109. 
1110, 116 Tex 3265 


“Acknowledged” distinguished 

‘In this state the authentication 
of deeds has always been accomplish- 
ed e.ther by official certificate of ac- 
knowledgment or of proof by attest- 
ing witnesses . . . a deed may be 
legally authenticated although 2t 14 
nol acknowledged at al), 1f it 18 prop 
erly proved by attesting witnesse- 
pefure the iright official’—Bell v 


Thomsen, 273 SW 1109, 1116, 118 
Tux 325 
81. Collette v Hanson, 174 A. 466, 


467, 183 Me 146 


S2. Bell v Thomsen, 273 S.W. 1109, 
1110, 116 Tex 326. 


AUTHENTICATION—AUTHORITY 


AUTHENTICATION. Acts done with the view of 
causing an instrument to be known and identified ;88 
an attestation made by a prover officer by which 
he certifies that a record 1s in due form of law, and 
that the person who certifies it is the officer ap- 
pointed so to do,®4 more specifically, the act or 
mode of 2iving legal authority to a statute, record, 
or other written mstrument, or a certified copy 
thereof, so as to render it legally admissible in er1- 
dence ;§5 also that which is certifed concerning any 
document by the proper certi‘ying officer or offi- 
ce2 5.86 


Phrases: “Authentication of any document,”8? 
“authentication of deeds,”88 and “wntten anthent- 
cation.”89 


AUTHENTICS. In the civil law, a Latin transla- 
tion of the Novels of Justinian by an anonymous 
anthor;39 also a collection of extracts made from 
the Novels by a lawyer named Irnier, which he 1n- 
serted im the code at the places to which they re- 
for.91 


AUTHENT.CUM. In the civil law, an original in- 


$2. In re Fowler, (CCNY) 4 F. 


89. In re Fowler, 


7 Od.S. 


strument or writiz¢g, the original of a will or other 
instrument, as distinguished from a copy.94 


AUTHOR. The beginner, former, or first mover 
of ansth.nz, the efficient cause of a thing, one who 
produces, creates, or brings into being;°8 he to whom 
anything owes its origin, the inventor, maker, or 
ouiginator 94 Tle icxm is appropr.ately apphed to 
eae who composes or wiites a book, and in a moze 
general sense to one whose occupation 1s to com- 
pose and write books or writings,?5 and in this 
sense, the word has been specifically defined as a 
literary man who writes a book and prepares it for 
publication ,9° one who, by his own intellectual labor 
applied to the materials of his composition, pro- 
duces an arrangement or compilation new 1n itself ;97 
one who completes a work of science or hterature;9§ 
the person by whom a composition 1s prumarily de- 
veloped 99 


AUTHORITY. In its broad general sense, the word 
has been defined as meaning control over;! jurisdic- 
tion;2 power,® power to act, whether original or 
delagated.4 The word 1s frequently used to express 


(CCNY) 4 FJ] v Conquest, 17 CB 427, 448, 84 HC. 


303, 310, 18 Bilatchf 480, quoting 

Bouvier L. D 

Wermfication of judgments, as what 
they purport to be, 18 ao act of au- 
thenticat:un —Collette v. Hanson, 174 
A. 466, 467, 133 Me 146 

Wrthng may or may not be re- 
qQuired.—-[n re Fowler, (CCNY) 4 
F 303, 311, 18 Blatchf 430. 


Held not “authentication” 

“The fact that the ‘intended’ bull 
of exceptions bears the indolsement 
that 1t was ‘presented’ to the trial 
judge cannot be considered an ‘au- 
then*.caltion’”—Trainum v. State, 
(Ala App ) 167 So. 801. 


&% Blak L D 


65. In re Fowler, (CCN Y.) 4 F 
303, 810, 18 Blatchf. 480, quoting 
Burrill L. D 

See Voloshin v Ridenour, (CC A Ca- 
nal Zone) 299 F. 184, 139, cited in 
Black L. D. 


Similar definition 

“Official attes.ation that will ren- 
der a wiitten instrument legally ad- 
missible in evidence.—~Mayfield v 
Sears, 32 NBD 816, 183 Ind. 86, ss— 
New Hra Milling Co v. Thompson, 
280 P 486, 487, 107 Okl 114 


86. Okl—New Era Mulling Co. v. 
Thompson, 2380 P. 486, 487, 107 OkL 
114 

Wis —Ordway v Conroe, 4 Wis. 45, 
50. 


87. New Era Milling Co v. Thomp- 
son, 2380 P. 486, 487, 107 Okl 114 

ss. Bell v Thomsen, 273 S.W. 1109, 
1110, 116 Tex. 325. 


303, 811, 18 Blatchf 430 
$0. Black L D 


weason for the name 

So called because the Novels were 
translated entire, m order to dis- 
tunguish 1t from the epitome made 
by Julian—Black I. D. 


81. Black L D. 


écubtfal 
These extracts have the reputa- 
tion of not being correct —Black L 
D, citing Merlin Répert. Authentique 


92. Black L D. 


93. Leideredorf v. Flint, (CC Wis) 
15 F Cas No 8,219, 8 Biss 337, 329 
To like effect Gray v Russell, (C 
CXlass) 10 F Cas No 56,728, 1 Story 
11, 17. 


94. Burrow-Giles Lithographic Co 
v Sarony, (NY.) 4 SCt 279, 111 
US 53, 58, 28 Ld. 349, 


Connotes originating 

(1) An author may be said to be 
the creator or inventor both of the 
ideas contained in his book, and the 
combination of words to represent 
them—Stowe v Thomas, (CC Pa) 
23 F Cas No 18,614, 3 Wall Jr. 547. 

(2) “In my opmuion, ‘author’ in- 
volves originating, making, produc- 
ing, as the inventive or master mind, 
the thing which 1s to be protected, 
whether it be a drawing, or a paint- 
ing, or a photograph "—Courier Lith- 
ographing Co. v Donaldson Litho- 
graphing Co., (Ky) 104 F 993, 9965, 
44 CCA. 296—6 C.J p 868 note 61. 


“Inventor” synonymous.—Shepherd 
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L. 427, 139 Repiint 1140 


85. Leidersdorf v Flint, (CC.Wis ) 
15 F Cas No 8,219, 8 Biss 827, 829. 


66 De Witt v. Brooks, 7 ¥F Cas No. 
3,851 

87. Atwillv Ferrett, (CCN Y.) 2 F. 
Cas No 640, 2 Blatchf. 39, 46—-6 C. 
J p 868 note 66 


88. Burrow-Guiles Lithographic Co v. 
Sarony, (NY) 111 US 58, 58, 4 
SCt. 279, 28 LEd 349 


89. Keene v Wheatley, (CC Pa.) 14 
F Cas No 7,644 


i. State v. Home Brewing Co., 105 
NE 909, 182 Ind 76, 97. 


2. Ala —Lee v. State, 39 So. 366, 143 
Alea 93, 95. 

Ind—State v Home Brewing Co, 105 
NE 909, 182 Ind 76 


&% Tex—Newburn v. Durham, 82 8. 
W. 113, 10 TexCiv App. 655, 662. 

Wyo—State v Dustrict Court of 
Highth Judicial Dist im and for 
Natrona County, 238 P. 545, 548, 
38 Wyo 281 


“Absolute power.”—State vy Home 
Brewing Co, 105 NHL 909, 182 Ind 
75, 97 

“Discretionary power."—Brown Yy. 
Mead, 183 A. 27, 86, 121 Conn 1, 


“Legal or rightful power.”—Blev- 
ins v. Morledge, 47 P. 1068, 5 Okl 
141, 144, quoting Webster D—Su- 
perior Steel Corporation v. Common- 
wealth, 136 8 B. 666, 667, 147 Va 202 


4 Or—Martin v. Oregon R., ete, 
Co, 118 P 16, 58 Or. 198, 206, quot- 
ing Century D. 


7 C.J.8. 


a derivative power,® and in this sense, the word 
may be used as meaning instructions,® permission,’ 
power delegated by one person to another,® the re- 
sult of the manifestation by the former to the lat- 
ter of the former’s consent that the latter shall act 
for him,® authoiity in this sense bemg more fully 
discussed in the titles Agency § 91 et seq., Attorney 
and Chent § 72 ct seq, and Brokers §§ 18-22 [9 
CJ. p 524 note 28—p 534 noie 1]. The word 1s some- 
times used also in the sense of a duly and obliga- 
tion.10 


In governmental law, the term has been defined 
as meaning legal power, a nght to command or to 
act; the mght and power of public officers to re- 
quire obedience to their orders lawfully issued im 
the scope of their public duties;1! hence in the Eng- 
lish law relating to public administration, an au- 
thority 1s a body having jurisdiction 1n certain mat- 


AUTHORITY 


ters of a public nature;!? and in the laws of at 
least one state, it has been similarly used as designat- 
ing or meaning an agency for the purpose of car- 
rying out a state duty or function;18 some one to 
whom by law a power has been given.1¢ 


In a derived, but entirely different, sense, a clear 
and definite decision upon a question actually be- 
fore the court for decision, a precedent.15 


Phrases: “Agent of an authority,’”16 “Albany 
Light, Heat, and Power Authorily Act,”17 “attempt 
upon an anthonity,’18 “guthority coupled with the 
leral title,”19 “authority exercised under the United 
States,”*0 “guthonty herembefore conferred,’?1 
“‘onthority’ may finance the construction,”2?2 “aun- 
thority of law,’23 “anthonty of” statutes,24 “au- 
thonty of the brakeman,’”*5 “outhomty of The 
City,’26 “authority or agency,”27 “guthority there- 


Wis—State v Railroad Commn., 117 
NW. 846, 187 Wis. 80, 86 


5 Martin v Oregon R, etc, Co, 118 
P. 16, 58 Or 198, 206. 


6 Mo—Graham v 8st Lous&S§5 F 
Ry Co, (App) 273 SW. 221, 226 


“Tnetruchons” dishngnished.— 
Weatherford, etc, R Co v Crutch- 
er, (Tex Civ App ) 141 SW 137, 143 


¥%. Black L D, citing People v How- 
ard, 160 P 697, 701, 81 Cal App 358 


8&8 NJ—Clark v Grifiln, 118 A 234, 
235, 96 NJ Law 508, cited in Black 
L D 

Okl-—Rucks-Brandt Const Co v 
Price, 23 P (2d) 690, 693, 165 Okl 
178, quoting Bouvier L, D 


U S—Boriyhill v. Ellett, (CCA. 
Okl) 64 F (2d) 253, 255 
Wis —Weill-McLain Co v Maryland 
Casualty Co, 268 N.W 175, 176, 217 
Wis. 126. 


10. U. 8.—State of Marylind v Mil- 
ler, (Md) 194 FB 775, 781, 114 C. 
CA 495 

Ariz —Palmcroft Development Co v. 
City of Pheonix, 49 P (2d) 626, 629. 
“Tt is thus evident that an obliga- 

tion may contain an authority.”— 

Rucks-Brandt Const Co v Price, 28 

P (3d) 690, 692, 165 OkL 178—@ CJ. 

p 864 note 87. 


ll. Black L. D. 
2 Black L D. 


13% Gaynor v. Marohn, 198 NB 13, 
16, 268 N.Y. 417. See New York 
Edison Co vy. City of New York, 
198 N.H 650, 651, 268 NY 669— 
Ticiney v Cohen, 198 N.E 226, 229, 
268 N.Y. 464 


Various statutes creating “authori. 
tiles” 

“L (1921) ¢ 154, creating the Port 
of New York Authority; L (1932) c 
548, as amended by 1L.(1933) c 67, 
creating the New York State Bridge 


Authority, 1 (1988) co 68, creating 
the Pelham-Portchester Parkway Au- 
thority, L (1933) ¢ 70, creating the 
Jones Beach State Parkway Author- 
ily, 4(1933) c 115, cieating the 
Triborough Buildge Authority, L 
(1933) c¢ 208, creating the Saratoga 
Sptings Authority, L (19383) ¢ 209, 
ecccating the ‘Thousand Islands 
Bridge Authority, L (1938) ¢ 214, 
creating the Amelican Museum of 
Natural History Planetarium Author- 
ity, L (1933, Idxtia Sesa ) ¢ 831, cre- 
ating the Buffalo and Fort Irie Pub- 
hie Bridge Authority, I. (1983) ¢ 233, 
as amended by L (1935) cc 816, 847, 
creating the Central New York Re- 
gional Market Authoiity, 1.(1933) 
c 231, as amendad by 1.(1935) oc 
$44, 845, creating tho Lower Hudson 
Repional Market Authonmty, L (1933) 
ec $16, as amended by L (1934) c 301, 
creating the Industrial Exhibit Au- 
thority, L (1933, Extra Sess) c 801, 
crcating the Bethpage Park Author- 
ily, (1934) co 4, orenting the Mu- 
nicipal Housing Authorities; L 
(1932) c 1388, creating the Henry 
Hudson Parkway Authority, L (1934) 
ec 163, crealing the Marine Parkway 
Authority, LL (1934, kixtra Sess.) c 
819, creating the New York State 
World War Memorial Authority; L 
(1935) c 349, creating the Buffalo 
Sewer Autholity; L (1936) c 681, re- 
lating to the creation of the Queens- 
Midtown Tunnel Authority, L (1935) 
ce 843, creating the Albany Regional 
Market Authority, L (1935) c 869, 
creating the Rockland-Westchester 
Hudson River Crossing Autho.ty — 
Tierney v Cohen, 198 ND 226, 229, 
268 NY. 464—CGaynor v. Marohn, 198 
N EH. 138, 15, 268 N Y. 417. 


14. New Hra Milling Co v Thomp- 
son, 230 P. 486, 487, 107 OkL 114 


15 Grand Lodge A.O0 U. W.v Fur- 
man, 52 P. 9832, 6 OkL 649, 658— 
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Blovins v. Morledge, 47 P. 1068, 
1069, 5 Okl 141, quoting Webster 
D 


16. U 8 v Taylor, 6 Philippine 162, 
163 


17. Gaynor v. Marohn, 198 NB. 13, 
16, 268 NY. 417 


1&8 US v Taylor, 6 Philppine 162, 
163 


18. Den v McCann, 3 NJ Law 31, 
v4, 4 AmD 384—-Unger v Newlin 
Haines Co, 120 A 3831, 3385, 94 N. 
J.Hiq 458. 


20. Cresawill v. Grand Lodge EK. P 
of Georgian, (Gan) 32 SCt 8283, 225 
US 246, 258, 66 LEd 1074—6 CJ 
p 866 note 88 


21. Brown v. Mead, 188 A, 27, 85, 121 
Conn 1, 


2 Tierney v. Cohen, 198 N.E. 2265, 
228, 268 NY 464. 


a3. Ky—Connelly v American Bond- 
ing, etc, Co, 69 SW. 959, 118 Ky. 
903, 908. 

Neb —Reineman v Covington, etc, R. 
Co, 7 Neb. 310, 313 

N Y.—People v. Peck, 21 N Y.S. 741, 
66 Hun 6J1, 5687 
“Due process of law” d& 

ed.—Peo. v Camp, 21 NYS. 741, 66 

Hun 631, 537 


24. Independent School Dust. of 
Steam-Boat Rock v. Stone, (Iowa) 
1 SCt. 84,106 OS 183, 187, 27 L. 
Hd. 90. 


25. Graham v. St. Louis & S F. 
Ry Co, (MoApp) 3878 S.W. 2321, 
234. 


26. Richards v. Citizens’ Water Sup- 
ply Co, 125 NYS. 116, 140 App. 
Div. 206, 226. 


27. New York Hdison Co. v. Caty of 
New York, 198 N.E 660, 268 NY 
669—Tierney v. Cohen, 198 N.B. 
226, 229, 268 NY. 464. 


AUTHORITY—AUCTHORIZ# 


of [the United States],”28 “authority to expel tres- 
passers,”29 “authority to hear and dete:mine,”30 “gy- 
thority to issue bonds,’%! “authority to raise mon- 
ey by [bond issue],”82 “anthority to sell,”33 “bare 
naked authority,”*4 “board or the authority,”25 “by 
authority,’%6 “joint authormty,”27 “judicial author- 
ity,”38 “members of the ‘Authorty,’”39 “method 
or authority or agency,”*9 “not given ‘authority’ but 
merely ‘permission,’ 41 “power and authority,’’42 
“scope of authonty,’43 and “some one in author- 
ity.744 
Authorities 

The plural, in its derived sense referred to above 
in note 15, has been defined as meaning citations of, 
or references to, statutes, adjudged cases, and the 
opinions of text-writers, made on the argument of 
causes or questions before a court as grounds of 
the points or propositions contended for,*5 and in 
its governmental sense, indicated above in notes l1- 
14, as meaning a person or persons, or a body, exer- 
cising power or command;*® the body or persons 


28. Baldwin v Franks, (Cal) 7SCt 
656, 120 US 678, 692, 830 L Ed 766 

29. Graham v St. Louis &S F Ry 
Co., (Mo App) 273 SW 221, 236 


30. Blevins v Morledge, 47 P 1068, 
1069, 56 Okl 141. 

31. State ex rel. William R Comp- 
ton & Co. v Walter, 23 SW (2d) 
167, 172, 324 Mo 290 

Meaning of phrase 
“Authority to issue bonds means 

authority to raise money by that 

means.”"—State ex rel William R 

Compton Co v Walter, 28 SW (2d) 

167, 172, 824 Mo. 290. 

32. State ex rel William R Comp- 
ton & Co v Walter, supra. 

33. Ark.—Bonnell v. Roane, 20 Ark 
114, 121 

Kan—Sullivant v. Jahren, 79 P 1071, 
71 Kan. 187, 133 

N J—Clark v. Griffin, 113 A 284, 235, 
95 NJ Law 608 

34% Den v. McCann, 8 NJ Law 31, 
84, 4 AmD. 384—Unger v Newlin 
Haines Co, 120 A. 381, 3385, 94 
NJIHq. 458. 

35. Gaynor v. Marohn, 198 NE. 13, 
17, 368 NY. 417. 


3& Bravard v. Cinemnati, etc, R. 


626, 629 


637 


45. Burnmll lL. D 


47. 


Md—Baltimore v Mariott, 9 Md | gs, 
160, 174, 66 Am D 3386 
‘Way be constrned ‘duty and ob- 
ligation.’ "—~Palmeroft Development 
Co v City of Phenix, (Anz) 49 P 
(2d) 626, 629—Baltumore vy Marriott 
9 Md 160, 174, 66 AmD 326 


43. Penas v. Chicago, etc, R Co, 


137 NW 926, 113 Minn 203, 221, 
140 AmSR 470, 80 LRA(NS ) 


44. New Era Milling Co v Thcmp- 
son, 280 P. 486, 487, 107 OkL 114 


48. Rathbone v Wirth, 
535, 556, 6 App Div 
Century D, and 

Rathbone v Wirth, supra, quot- 
ing Slurray Eng D 

48. Rathbone v. Wirth, supra. 

48. Lierriam vy Clinch, 
17 ¥F.Cas No 9,460, 6 Blatchf 6, 9 

50. Cole v Black River Falls, 14 N 
W. 906, 57 Wis 110, 116, 118 


S81. U. § v. Clarke, (Fla) 8 Pet (U 
S) 486, 449, 8 LIWd 1001 


@ C.d.8. 


exercising power or command,‘? those upon whom 
the people have conferred authority.48 


Ihe authorities of an ofice are the powers and 
prerogatives with which the officer 1s clothed con- 
nected with the discharge of his duties, and include 
not only such powers as are necessary to enable him 
to do his duties properly, but the right and power 
to demand and receive the emoluments attached by 
law to his office.49 


Other phrases: “Authorities thereof,’5° “compe- 
tent authorities,”51 “corporate authorities,’52 “law- 
ful anthorities,”53 and “local authorities.”54 


AUTHORIZE. 
In General 
It has been said that the word has different mean- 
ings, dependent upon the connection and ecireun- 
stances of its use,55 and that ordinarily it means: 
To clothe with authomty;5¢ to empower or to give 
a right to act,57 to give legal power to;58 to invest 


Co v City of Phenix, 49 P(2d),54 Rathbone v. Wirth, 40 NYS 


535, 6 App Div. 277, 310 


Quality Building & Securities 
Co v Bledsoe, 14 P.(2d) 128, 122, 
125 Cal App 498 

56. US—Blair v. Chicago, (Ill) 26 
SCt 427, 201 US. 400, 457, 60 L 
Ed 801 

Mo—Dickensheet v. Chouteau Min- 
ing Co, 202 S'W. 624, 628, 200 Mo 
App 150 

Wash —Finos v. Netherlands Amer- 
ican Mtg Bank, 265 P. 167, 171, 
147 Wash 86 


Similar definition 
“To clothe with authority, warrant 
or legal power”—Quality Building 
& Securities Co v. Bledsoe, 14 P 
(2d) 128, 133, 185 CalApp 493. 
Affirmative grant of power 
“In this sense implies an affirma- 
tive grant of power The person so 
clothed 1s authorized."—Doherty v 
Kansas City Star Co., 57 P (2d) 43. 
45, 143 Kan. 8038 
57. Cai—Quality Buildmg & Se- 
curities Co v Bledsoe, 14 P (3d) 
128, 132, 1256 Cal App. 493 
Ikan —Board of Com’rs of Sedgwick 
County v Toland, 245 P. 1019, 
1021, 121 Kan 109—State v 


400 NYS 
277, quoting 
D 


(CCN Y.) 


“lawinl authorities” equi valent.— 
U 8S v Clarke, (Fla) 8 Pet(US) 
436, 449, 8 L Ed 1001 
52. Meaning of phrase 

‘Corporate authorities” held to be 
those municipal officers who are ei- 
ther directly elected by the popula- 
tion to be taxed, or appointed in 
some mode to which they have giv- 
en their assent —Heasler vy. Diain- 
age Comrs, 53 [Ill 105, 118—Har- 
ward v. St Clair, etc. Levee, etc, 
Co, 61 Il. 180, 136 


53 U. S vy. Clarke, (Fla) 8 Pet 
(O08) 436, 449, 8 LEd. 1001, 
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Co, 17 NE. 188, 115 Ind 1, 4 

37. Blevins v. Morledge, 47 P 1068, 
1069, 6 Ok] 14L 

38. State v Judges, 84 La Ann 
1114, 1115, 1116 

39. New York Edison Co y. City of 
New York, 198 NH 6650, 5651, 268 
NY 669 


40. Tierney v Cohen, 198 N.B. 225, 
229, 268 N.Y 464. 


41. People v. Howard, 160 P. 697, 
701, 831 Cal.App 858. 


4 Ariz—Palmcroft Development 


Franklin County, 114 P, 247, 84 
Kan, 404, 406 

Mo—Dickensheet vy Chouteau Muin- 
ing Co, 202 S'W. 624, 626, 200 Mo 
App. 150 

‘Tex —Cox, Inc, v. Humble O11 & Re- 
fining Co, (Civ.App.) 16 S W.(2d) 
285, 286. 

Wash—Finos v. Netherland Amer- 
ican Mtg Bank, 265 P, 167, 171, 
147 Wash 86 

6CJ p 865 note 99. 

53 US—Blair v. Chicago, (I) 
26 SCt 427, 201 US 400, 457, 50 
L.Ed. 801, quoting Century D, 


7 C.Jd.8. 


with power to do a thing;59 to permit;®9 to permit 
a thing to be done in the future;®1 and, in slightly 
different senses, to approve of; to sanction formal- 
ly 62 to warrant; to justify; to furnish a ground 
for 6? In these senses, “authorize” has been distin- 
guished from: “Approve,’64 “:nstruct,”65 “obli- 
gate,” and “require.”66 Jt has been said, however, 
that the word may be used as having a mandatory 
effect or meaning, impl\ing a direction to act, used 
in the sense of “to require.”67 


Phrases “Authomze and empower,”68 “ ‘author- 
ize’ that the damages . . . be diminished,’’69 “ar- 
thorize the board . . . to coniract,”?70 “anthorize 
the city . . . to buy, etc ,”7! “‘anthorize’ the com- 
missioners,”?? “ ‘authorize’ them to pay a suitable 


AUTHORIZE 


and reasonable amount,”?8 “anthorize to be operat- 
ed,”74 and “would not authorize a verdict;”75 also 
“authorizes loans and grants,”76 “guthorizes the 
commissioner to refund,’?? “authomzes the jury to 
find for plaintiff,”78 and “‘authorizes’ the jury to 
make this deduction;”?9 and also “ ‘authorizing’ pub- 
he officers to do an act,”80 and “authorizing sale.’’8! 


Authorized 


In the past tense, or as the past participle, “an- 
thorized” has been defined as meaning clothed with 
authority, warrant, or legal power;®2 directed ;88 
empowered ;&4 empowered and directed;85  enti- 
tled;86 permuitted;87 posscased of, or endowed with, 
authority;88 sanctioned or approved by authority.®9 


Mo—Dickensheet v Chouteau Min-, 69. 


ing Co, 208 SW 624, 626, 200 Mo 
App 150 


59. In re McKeown, 
1087, 287 Pa 6236 


60. Crecelius 1 Chicago, M & St 
P Ry. Co, 205 SW 181, 186, 274 
Mo. 671 


6L. Gray v Gill, 
660, 126 Mise. 70 


62, Hubbard v. Fort, (CCNJ) 188 
EF 987, 997. 


eg. Crecehus v Cmeago, M & St 
P Ry Co., 205 SW 181, 186, 274 
Mo 671, quoting Webster D 


64 Hubbard v. Fort, (CCNJ) 188 
F 987, 997 
“Approve” broader 
“The word ‘aj‘prove’ has a broader 
sigaificance then ‘uuthorize’ To ‘ap- 
prove’ is to ratify or confirm a thing 
already done, or to sanction a thing 
that may be done in futuro, but to 
‘authorise’ 16 to pe.mit a thing to be 
dune in future "—Gray v. Gull, 210 
NYS 658, 600, 1285 Muse 70. 


65. Quality DGuilding & Securities 
Co v Bledsoe, 14 P (32d) 128, 133, 
125 CalApn 493 


66. Finos vy. Netherland American 
Mig Bank, 266 P. 167, 171, 147 
Wash 86 


67. Cal—Quality Building & Se- 
curitics Co v Bledsoe, 14 P (24) 
128, 132, 125 CalAnp 493 

N Y—In re Borden's Will, 388 N.Y 
S 957, 961, 159 Misc. 766 

Wash —Finos vw Netherland Ameri- 
can Mig Bunk, 265 P 167, 171, 147 
Wash. 86 


es Ariz —Palmecroft Development 
Co v. City of Phosnix, 49 P.(2d) 
636, 628. 

N Y¥—In re Borden’s Will, 288 N.Y. 
S 957, 961, 159 Mise 766. 

N.C —Jones yv. Madison County, 50 
SH 391, 137 NC 679, 590 

Pa—Seeds v Burk, 87 A. 611, 181 
Pa 281, 290 


85 A 1085, 


210 NYS. 658, 


Crecelius v. Chicago, M & St 
P Ry Co, 205 SW 181, 186, 274 
Mo 671 

70. Sobol v Common Council, etc, 
of City of Rome, 251 NYS 274, 
279, 238 App Div 1658 

7l. Waid v McDonald, 77 So. 827, 
§32, 201 Ala 287. 


72. In re McKeown, 
1087, 237 Poa 626 

73. In re Boiden’s Will, 288 NYS 
957, 961, 159 Afiac 766 

74 Schinzel v Best, 923 NY.S 754, 
48 Mise 234, 327 

7& Crecelius v Chicago, M & St 
P Ry Co, 206 SW 181, 186, 274 
Mu 671 


76 Kansas Gas & Hlectric Co v 


85 A. 1085, 


City of Independence, Kan, (C 
CATIan) 79 If (2d) 32, 42 
77. Braun v U S&S, (CtCl) 8 ¥F 


Supp 860, 864 

78 Graham vy St Louis & 8 F 
Ry Co, (MoApp) 273 SW. 231, 
235 


79. Crecelilus v Chicago, M & St 
P Ry Co, 206 SW 181, 186, 274 
Mo 671. 

80. Walah v Farrington, 165 A 914, 
916, 105 Vt 269 " 


81. In re Denotelle’s Estate, 258 N 
YS. 119, 122, 148 Muse 732 
Order “confirming sale” held to 
mean order “as sale.”—In 
re Desotelle’s Estate, 258 NYS. 119, 
122, 143 Mise 732, 


62 Ark—Arkansas & Memphis Ry. 
Bridge & Terminal Co v. State, 
295 SW. 378, 380, 174 Ark 420 

Tex—Cox, Inc, v. Humble Oil & 
Refining Co, (Cly App) 16 SW. 
(2d) 285, 286. 

ss. U.S Sugar Equalization Board 
v. P. De Ronde & Co, (CCA 
Del) 7 F.(2d) 981, 986 

@4. Cal—Bacon v. Davis, 98 P. 71, 


9 CalApp 83, 97. 
Mo —Dickensheet v Chouteau Mun- 


1293 


ing Co, 202 SW. 634, 626, 200 Mo 
App 160. 

Tex —Cox, Inc, v Humble Oil & Re- 
fining Co., (CivApp) 16 8S W.(2d) 
285, 286 

Wyo—Siate v District Court of 
Eighth Judicial Dist. in and for 
Natrona County, 238 P 645, 648, 
33 Wyo 281 


85. Kansas Gas & HEHlectric Co v 
City of Independence, Kan, (CC 
AKan) 79 F (2d) 323, 435 


e6. Wabash, 8t LL & P R. Coa v¥ 
Rector, 104 Tll 296, 303. 


“Eniitied® nearly eéquivalent — 
Mansur-Tebbetits Implement Co v 
Smith, 66 Ill App 319, 824—Dicken- 
sheet v Chouteau Minmg Co, 202 
SW 624, 626, 200 MoApp 150 


S87. Ward v. McDonald, 77 So 827, 
8338, 201 Ala. 337 


88. Ala—National Surety Co. v. 
City of Huntsville, 68 So 873, 3765, 
192 Ala 82, quoting Webster New 
Int D 

Neh —LeDarron v City of Harvard, 
262 NW 326, 80, 257 NW. 261, 127 
Neb 899 

expressed 
(1) “According to Mr Webster, 
one 1s ‘autho1ized’ when he possesses 
the authority to act”—Supenor 

Steel Corporation v. Commonwealth, 

136 SB 666, 667, 147 Va 202 


(2) “Possessed of authoiity, that 
is possessed of legal or mghtful 
power, the synonym of which ws 
‘competency.’”"—Doherty v. Kansas 
City Star Co, 67 P (2d) 43, 45, 143 
Kan. 802, citing Webster New Int D 
Grant of power not implied 

“The word ‘authonzed,’ however, 
need not have any implication of a 
grantor or @ grantee of power.” 
Doherty v. Kansas City Star Co., 
67 P (2d) 43, 45, 148 Kan 802. 


conf 
A. 460, 462, 92 NJ.Law 580. 
89. National Surety Co. v. City of 


AUTHORIZE 


It has been said that as used in orders, statutes, 
and the like99 and taken always according to the 
purposes and intent of the order, or statute, under 
conside:ation,®1 the word 1s equivocal, since it may 
be either discretionary and permissive or impera- 
tive and mandatory.°2 Ordinarily it is said to be 
permissive merely,®3 not bemg on its face manda- 
tory,24 but being given its natural significance of 
a grant of power rather than an imposition of a 
duty,95 and implymg either a discretionary or per- 
missive power.96 When, however, the word 1s used 
in a statute providing for the domg of some act 
required by puble duty or justice or where the 
rights of a citizen are concerned, it has been held 


7 C.J.S. 


that the word is to be construed as mandatory;97 
and that 1f may imply an imposition of a duty,98 
the giving of a definite direction,®® or even a positive 
command, in the absence of specific words ren- 
dermg it discretionary® “Authorized” has been 
said to be distingnished generally from “directed,”8 
“nstructed,”4 and “required.”5 

Phrases: “Authorized agent,”6 “authomzed and 
directed,”? “authorized and empowered.’”’® “aunthor- 
ized and lawful charges,” “ ‘authorized’ and ‘per- 
mitted,’”10 “authorized and required,”!! “author- 
wed a verdict,”12 “anthomzed by express or im- 
pled econsent,”18 “anthomzed by law,”14 “author- 
wzed by law to be issued,”15 “anthonzed by this ar- 


Ariz—Palmcroft Development Co y. 


Huntsville, 68 So 878, 875, 192 Ala 9&8 US—U. S Sugar Equalization 
82, quoting Webster New Int. D Board v. P. ee > a ‘ ds 
- ss A ADel) 7 (2d) 981, 6—C e 
ee ee ee v U 8, (CCANeb) 261 F 833, 
Bo.—Crecelius v Chicago, M & St 887—Atchison, T & S F Ry Co 


, 186, 274 v U. 8S, 52 CtCl 338, 3655 
eg ane , 206 SW 181 vial + aati 


6 CJ. p 865 note 7 914, 915, 105 Vt 269 
5 Oklahoma v/|99 Kansas Gas & Electme Co 
fon ae eke, er SCt 607, 264} V City of Independence, Kan, (C 
US 490, 491, 68 LEA 111¢—Braun| CAKan) 79 F (2d) 83, 48—Qual- 
v U. S, (CtCl) 8 FSupp s8e0,| 2ty Building & Securities Co v 
364. Bledsoe, 14 P(2d) 128, 182, 125 


Kan.—Boerd of Com’rs of Sedgwick} ©#!l App. 498 
County v. Toland, 245 P 1019,/1. Palmecroft Development Co v 
1031, 121 Kan 109. City of Phenix, (Ariz) 49 P (24) 
6CJI p 866 note 9 626, 680—6 CJ p 865 note 8 


92. Dickensheet v Chouteau Mining|% Chase v. U. S, (CCANeb.) 261 
Co, 202 SW. 624, 626, 200 Mo App. F 883, 837. 
150. & Klinck vy. 

93 Walsh v. Farrngton, 165 A. 914, 1008, 1009. 
915, 106 Vt 269 4 Quality Building & Secumties Co 


e@ Klinck vy. Pounds, 163 NYS. v. Bledsoe, 14 P (2d) 128, 182, 125 
1008, 1069. Cal App. 498 


9& Brown v. Mead, 188 A. 27, 85,)5 <Ala—Natonal Surety Co v, City 
121 Conn. 1 of Huntsville, 68 So 873, 374, 192 
Ala 82 
Texas, 44 SCt 607, 264 US 490] wrage & Termmal Cov. State, 
491, 68 L.Ed 1116—U S v Cor- 


295 SW 878, 380, 174 Ark 420 
nell Steamboat Co, (N¥) 26 SCt| ny—Ruunck vy. Pounds, 163 NYS 
648, 202 US. 184, 192, 50 LEd 987 


1008, 1009. 
abi gun v US, (CtCl) 8 F Supp. Pa—Lehigh County v Hoffort, 9 A 
860, 86 


177, 116 Pa 119, 127, 128, 3 Am 
Ark—Arkansas & Memphis Ry. 


SR 587. 
Bridge & Terminal Co v State, 295 
SW. 378, 880, 174 ark 420—Pitt-|® US—Duncan v. Ashwander, (D 


Cla) 16 FSupp 829, 881 

man v. Road Improvement Dist , 

No 1, 297 S.W a 6 "a Ark 87 | 4J2—National Surety Co v City of 
Kan—Board of Com'rs of Sedgwick| Huntsville, 68 So. 878, 375, 192 


land Ala 82 
seat Sat wan We One gitar SC—Bellamy v. Conway, etc, R. 
Cee Co, 67 SH. 545, 85 SC 450, 454 
. Chicago, M st if , r) 
a Ry mica SW. 181 naar 274| Tex—Cox, Inc v Humble O11 & Re- 
Mo 671. — ae fining Co, (CivApp) 16 8 W (2d) 
RI—McLyman v. Holt, 151 A. 1, 285, 286. 
8, 51 RI 96 “Begistered agent” equivalent.— 
6 CJ. p 865 note 7. Security Trust & Safe Deposit Co v. 
97. Or—Berridge v. Nickell, 178 P Walls, (Del Super.) 188 A. 518, 616 


858, 91 Or. 61. 7 US—O. S Sugar Equalization 
Vt—-Walsh v Farrington, 165 A 
9°.4, 915, 1056 Vt 269. 


165 A 


Pounds, 168 N.YS 


A Del) 7 F (2d) 981, 985, 987, 
1294 


Board v P DeRonde & Co, (CC |15. Ward v. 


City of Phenix, 49 P (2d) 626, 628 


& US—Kansas Gas & Blectric Co 
v City of Independence, Kan., (CC. 
A Kan) 79 F (2d) 388, 43 

NY—Armstrong v Murphy, 72 N 
YS. 478, 66 App Div 138, 124. 


Permissive or mandatory 

‘The words ‘authorized and em- 
powered’ are usually words of per~ 
mission merely and generally have 
that sense when used in contracts 
and private affairs, but when used 
in statutes they are frequently man- 
Gdatory and imperative ”—Duicken- 
sheet v. Chouteau Mining Co, 202 
SW 634, 626, 200 MoApp 160—Peo- 
ple v. Pierce, 119 NYS 31, 64 Mise. 
627, 6838. 


Words held mandatory.—Paim- 
croft Development Co yv City of 
Phoenix, (Ariz) 49 P (2d) 626, 680— 
Berridge v. Nickell, 178 P, 858, 91 
Or 51. 


8 Anderson v. St Paul City Ry. 
Co, 188 NW. 286, 288, 152 Minn. 
213. 


10. Barron County v Beckwith, 124 
NW. 1080, 142 Wis 519, 524, 186 
AmSR 1079, 80 LRA(NS) 810. 


il. Klinck v. Pounds, 163 NYS. 
1008, 1009. 


12. Graham vy. St Louis & FF. 


ai Co. (MoApp) 278 SW. 221, 


13%. Travelers Ins Co vy. Greenough, 
(NH) 190 A. 129, 130 


14. US—Patterson v U. S, (Or) 
202 F 208, 210, 120 CC.a, 650— 
15 Op Atty -Gen 2385, 289 

Wyo-—State v District Court of 
Highth Judicial Dist in and for 
Natrona County, 288 P, 546, 548, 
388 Wyo 281 

6€CJ p 866 note 11, 


McDonald, 77 So. 827, 
888, 201 Ala 2387. 


7 CJ.8. 


ticle,”16 “ ‘authorized’ by the named assured,”17 “an- 
thorized by writing,”18 “authorized capital,”19 “an- 
thoz.zed cap-tal stock,”29 “authorized depository for 
mail matter,’*! “authorized deputy,””22 “authonzed 
emergency vehicle,’”*3 “authorized employee,’’24 “au- 
thorized, empuwered, and directed,”25 “authomzed, 
in his discretion,”*6 “anthorized in writing,’”27 “au- 
thorized issue,”*8 “authorized maximum capital 
stock,’’29 “authorized or required by law to be filed 
or recorded,”39 “authorized so to do by the commis- 
sion,’%! “authorized . . . to abate or refund .. . 
dutics,”22 “anthomzed to act,”’33 “anthomzed to add 
to the compensation,”%4 “authorized to appoint,”35 
“authorized to become indebted,”86 “authorized to 
be levied,’’8? “authorized to bring and maintain an 


AUTHORIZE 


action,”8§ “anthorized to charge,”®9 “authorized to 
collect,”40 “anthorized to construct, maintain, and 
operate a bridge,’’#! “authorized to create a Federal 
Emergency Admunistration,’”42 “authorized to dis- 
credit the whole of the testimony,”’!3 “authorized to 
do business,’”44 “guthorized to find punitive dam- 
ages,”"45 “anthorized to foreclose,”46 “guthorized to 
issue,”47 “ ‘anthorized’ to make . . . payments,’’48 
“authorized to make said repair,’’*9 “ ‘anthorized’ to 
‘pay’ for the erection of a suitable mausoleum,”59 
“authorized to receive money,”51 “anthorized . . . 
to sell,”’52 “‘anthorized’ upon production of satis- 
factory proof,’’53 “authorized use,”54 “ ‘authorized’ 
with diseretion,”55 “bonds not having been ‘authoriz- 


16. State ex inf Gentry v. Long- 926 State of Oklahoma v. State of, 41. Arkansas & ## Memphis 


Bell Lumber Co, 12 SW.(2d) 64, 
80, 321 Mo 461 


17. Travelers Ins Co v Greenough, 
(N H ) 190 A, 129, 130 


18. Murphy v Brown, 100 P. 801, 
801,13 Ariz 268 
“Zowfally authomzed” compared 

and disvune wsh.d —Alur phy Vv 

Brown, 100 1? 801, 804, 12 Ariz 268 

19. Del—Siave v R H Perry & 
Co, 140 A. 474, 476, 3 W.W Haz 
6350 

¥ia —Stemple v Bruin, 49 So. 151, 
67 Wa 173, 179 

Minn —LMecLaren v Wold, 210 NW 
29, 30, 168 Minn 234 

Tex—Sinples v Kirby Petroleum 
Co, (Civ.ipn) 250 SW. 293, 295 


20. Del—Stute v. R H Parry & 
Co, 140 A. 474, 476, 3 WW Harr 
530 

Minn —McLeren vy Wold, 210 N.W 
29, 30, 168 Atinn 254 

Tex—Amerian Tecfining Co vy. 
Sicples, (Com App) 249 SW 420, 
421—Ainezican Reflning Co v 
Staples, (Civ App) 260 SW. 614, 
616—Stapics v. Earby Potroleum 
Co, (CivApp) 250 SW. 293, 2935 


“tock actually issuef” contrast- 
ed.—Armstrong v. Hmmezson, 1383 N 
m. 768, 770, 800 Dl. 54, 18 ALR 
693 
gl. Rosen v. U. 8, (N.Y) 38 Sup 

Ct. 148, 160, 245 US 467, 62 L 

Hd 406—Niomeyor v. U S, (CG 

ATll) 84 F.(2d) 919, 9230—0. S v 

Herzig, (DCN.Y.) 26 3F.(2d) 487, 

488 
22. Buchanan v. Chapman, 146 So. 

585, 587, 108 Win 280 


2. Tuten v Town of Emeryville, 
85 P (3d) 195, 196, 189 CaLApp. 
745 
Lea)16F Supp 829, 831. 

as. Crane Co v. Columbus State 


(DC 


Toxas, 44 SCt. 607, 264 US. 490, 
491, 68 LEd 1116—U. 8 Sugar 
Hqualization Board v. P DeRonde 
& Co, (CCADal) 7 F (2d) 981, 
$86—Chase v U. S.. (CCANeb) 
261 E. 833, 837 

27. <Ariz—Murphy v Brown, 100 P. 
801, 804, 12 Ariz 268 

Mo—Hasking v City of De Soto, 
(App ) 35 SW (2d) 964, 967 
“Legally anthornzed” compared 

and distingr:shed-—Murphy Vv 

Brown, 100 P 801, 804, 18 Ariz 268 

28. State v. R H Perry & Co, 140 
A. 474, 476, 3 WW Harr (Del) 530 


20. Dol—State v. R HA Perry & 
Co, supra 

Va—Superior Steol Corporation v 
Commonwealth of Virginia, 136 S 
H 666, 667, 147 Va 202 


30. New Eia Mhilbrng Co v. Thomp- 
gon, 330 P 486, 487, 107 Okl 114 


Ry 
Bridge & Terminal Co v, State, 295 
SW 878, 880, 174 Ark 4380. 


42. National Industrial Recovery 
Act tit 2 § 201 [40 USCA. § 401], 
quoted in Kansas Gas & lec: 
tric Co v City of Indenendence, 
ea (CCAKan) 79 F.(2d) 832, 

6. 


43. Paulette v Brown, 40 Mo. 62, 
57—Dickensheet v Chouteau Min- 
ing Co., 202 SW 624, 626, 200 Mo 
App. 150. 


44. Doherty v. 
Co, 
802 


45. Mo—Dickensheet y. Chouteau 
Mining Co, 203 S.W 624, 626, 200 
Mo App 150 

SC—Calder v Southern Ry Co, 71 
SD 841 843, 88 SC. 287, Ann Cas. 
1913A 894, 


Kansas City Star 
57 P.(2d) 48, 45, 148 Kan 


31. Gray v Gill, 210 N.Y S 658, 661,| “© Cromartie v. Weaver, 73 SE 


125 Misc. 70 


33. U. S v. Cornell Steamboat Co, 
(N.Y) 137 FB. 455, 457, 461, 69 C 
CA. 603 


33 Campbell vy. Fayette Co., 17 A 
882,127 Pa 86, 88. 


34 Atchison, T. & S. F. Ry. Co. v. 
U. 8. 52 Ct Cl 338, 349 


35. Board of Com’rs of Sedgwick 
County v Toland, 245 P. 
1021, 121 Kan 109 

36 Ward v. McDonald, 77 So. 827, 
833, 201 Ala. 237. 


37. LeGarron v City of Harvard, 
257 N.W 261, 268 NW 26, 29, 127 
Nob 899—O. M Campbell Co. v. 
City of Harvard, 243 N.W. 6653, 
654,123 Neb 639 


38. Doherty v. Kansas City Star 
Co, 57 B.(2d) 43, 45, 148 Kan. 802. 


839. Andorson v. St Paul City Ry. 


504, 137 Ga 452, 453 


47. American Refining Co. v Sta- 
ples, (Tex Civ App.) 260 SW. 614, 
616 


4%. Brown v. Moad, 183 A. 27, 385, 
121 Conn 1. 


49. National Surety Co vy. City of 
IIuntsville, 68 So. 373, 375, 192 
Ala. 838. 


1019,| 50. In re Borden’s Will, 288 N.Y 8S. 


957, 961, 159 Mise 766. 


SL People v Howard, 160 P. 697, 
701, 81 CalApp 3658 


S38. Schiarb v Castaing, 97 P. 389, 
50 Wash 3831, 337. 


53 U. S. v. Cornell Steamboat Co, 
(NY) 26 SCt 648, 202 US 184, 
192, 50 L.Ed 987—Atchison, T & 
8S. F Ry Co v. U. 8S. 52 CtCl 
88, 351. 


Co, 188 N.W. 286, 288, 153 Minn | 5& ‘Travelers Ins Co. v. Greenough, 


213 


(N EL) 190 A 129, 130. 


Bank, 91 N.W. 538, 8 Neb (Unoff)/ 40. Anderson vy. St. Paul City Ry.| 55. In re Borden's Will, 288 N.Y.&, 


Co., supra. 
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957, 962, 159 Misc, 766. 


AUTHORIZE—AUTOMATIO 


ed,’ "56 “ety . . . is au‘horized to erect,"57 “duly 
authorized agent,"58 “Jawfully authomzed,”59 “not 
only ‘authe1:zed’ but ‘instructed,’ "6° “now authoriz- 
ed to be issued,’’6! “per.on authorized,”6* “President 
18 authorized to require,”6? “route authorized by the 
master,’64 and “selectmen are heieby authorized.”65 


AUTHORSHIP. Generally speaking, authorship has 
been said to 1mply that there has been put into the 
production something meritorious from the author’s 
own mind; that the product embodies the thought 
of the author as well as the thought of others; and 
would not have found existence in the form presented 
but for the distinctive mndividuality of mind from 
which it sprang.§6 


AUTO. 
English Word 

A colloquial contraction of “automobile.”6? 

Auto livery service. The business of furnishing 
for hire an automobile with a chauffeur, the car to 
be driven where the hirer directs, also the business 
of leasing driverless cars.£% 

Auto stage. A motor vehicle used for the purpose 
of carrying passengers, baggage, or freight on a 
regular schedule of time and rates.6? 

Other phrases: “Auto bus,’79 “auto tours,”™ and 
“anto transportation company.”74 


i CJd.8. 


Spantsh Word 


In Spanish law, a judicial order either interlocu- 
tory, “auto interlocutorio,” called also “providencia,” 
or final, “auto definitivo,” called also “sentencia ”73 
In the plural, the term is used im the sense of the 
pleadings, or the record of a cause, or the combina- 
tion of the papers which compose 1t.74 


AUTOCRAOY. The name of an unlimited mo- 
narchica] government; a government at the will of 
one man, called an “autocrat,” unchecked by consti- 
tutional restrictions or lmutations.76 


AUTOGRAPH. One’s handwriting.76 


AUTOGBAPHIO, The term has been characterized 
as a word in common use in the English language to 
describe a certain type of registering devices, and 1s 
defined as self-wmting or self-recording,?? 


Phrases: “Auntographie wnk,”78 “antographic pa- 
per,”79 “antographic press,”89 “antographie repistcr- 
ing apparatus,”8! and “autographie telezraph.”82 


AUTOMATIO, Self-acting,®* or the elimination of 
human agency or volition, whieh results in the sav- 
ing of labor and increases certainty and uniformity 
of operaiion;®4 having an mherent power of ac- 
tion or motion, self-acting or self-regulating, not 


5G. State v. Thatcher, 178 NE. 848, 
846, 124 Ohio St 282. 

87. Klnck y. Pounds, 168 N.YS 
1008, 1009. 

58. Cox, Ina v. Humble Oil & Re- 
fining Co, (Tex.Civ.App) 16 8 W. 
(2d) 285, 286 

88. Anmz—Murphy v Brown, 100 P 
801, 804,12 Ariz 268 

Wash—Schlarb v. Castaing, 97 P 
289, 60 Wash 8381, 387. 

60. Quality Building & Securities 
Co. v Bledsoe, 14 P.(2d) 128, 182, 
125 Cal App 498. 

61. Ward vy. McDonald, 77 So. 827, 
$33, 201 Ala. 237. 

@2. Hurley v South Thomaston, 74 
A. 734,105 Me 801, 806 

oe U. 8. Sugar Equalization Board 
v. P DeRonde & Co, (CCADel) 
7 F (2d) 981, 983, 989 

64. Ferris v. McArdle, 106 A. 460, 
462, 92 N J.Law 680 
Authonty need not be expressly 

conferred.—Yerris v McArdle, 106 

A. 460, 462, 93 NJ.Law 550 

635. Walsh v. Farrington, 165 A. 914, 
916, 106 Vt 269. 

oe. Natonal Tel News Co. v West- 
ern Union Tel Co, (Tll) 119 F 
294, 297, 298, 56 CCA. 198, 60 L 
RA. 8065. 

67. Webster New Int. D, 


“Automobile” defined see Motor Ve- 
hicles § 1 [42 CJ. p 609 notes 
13-18]. 

68. Black L D_ See Rodenburg v. 
Clinton Auto & Garage Co, 87 A 
Tl, 84 NJLaw 645—Collette v 
Page, 114 A. 136, 138, 44 RI 36, 
18 ALR 74 

66. Black L D, citing State v. Fer- 
ry Lane Auto Bus Co, 168 P. 893, 
894, 99 Wash 64 
“automobiles for ture” distin- 

d-—State v Ferry Line Auto 

Bus Co, 168 P 898, 894, 99 Wash 64 

70. Nutley-Times Square Service v 
Board of Public Utility Com’rs, 
162 A. 124, 126, 109 NJ Law 289— 
Zelber v Commonwealth Casualty 
Co, 150 A 2438, 244, 106 NJ Law 
611—-Doskovitch v Board of Pub- 
lie Utility Com’rsa, 138 A. 110, 103 
NJ Law 570. 

7L. Davis v California Highway 
Indemnity Iixchange, § P (2d) 447, 
449,118 CalApp 4038. 

72. Lawrence vy Goddard, 168 So 
13, 15, 124 Fla 250—Central Truck 
Lines v Railroad Commission, 160 
So 26, 81,118 Fla 5565. 

73 Escriche Diccionario, 

7% ##Escriche Diccionario, 

Auto acordado 
An order emanating from some 

superior tribunal, promulgated in 
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the name and by the authority of 

the sovereign—Black Il. D., citing 

Schmidt Civ L. 

Auto de fe 
The judgment of Spanish Inquisi- 

tion —HEscriche Diccionario. 

Autos del 
The record of the cause, or action, 

--Hscriche Diccionario, 

75. Black L. D. 

76. Black L. D. 

77. In re Autographic Register Co. 
(Cust. & PatApp) 389 F (2d) 718, 
719, quoting Webster New Int. D. 

78 In re Autographic Register Ca., 
supra. 

78 In re Autographic Register Co. 
supra. 

80. In re Autographic Register Co, 
supra. 

SL. In re Autographbic Register Co. 
supra. 

&2 In re Autographic Register Co., 
supra, quoting Imperial D. 

Ss. Cleveland Target Co. v. Himpire 
Target Co, (CCNJ) 97 BF 44, 
74. 

e&& Tripp Giant Leveler Co. v Rog- 
era, (CC.Mass) 61 F. 289, 390—¢6 
CJ. p 867 note 23. 

Zuman intervention must be absent 
(1) The word cannot be properly 

applhed to describe a method of 


7 vd.8. 


voluntary, not depending on the will, mechanical.®5 


Phrases: “Action is automatic,”8& “automatic 
amplification control,”87 “antomatic award of in- 
surance,’’°8 “antomatic bell ringing device,’’89 “auto- 
matic couplers,”®® “antomatic devices,”91 “antomatie 
msurance,”?2 “automatic pistol,”93 “automatic sam- 
pling of ore,”°4 “automatic slot-device vending ma- 
chines,”95 “gutomatic slot-vending machine,’?6 “an- 
tomatic tax,”97 “automatic volume control,”®8 and 
“antomatic weighing scales.’??9 


AUTOMATICALLY. Acting without the continned 
application of human agency or volition, that 1s, as 
opposed to acting rationally or volitionally;1 of its 
own accord;? self-acting.® 

Phrases: “Automatically actuated,”4 “antomali- 
cally detachable,”® “automatically disengaged,’”® and 
“eoupling automatically by impact.”? 


AUTOMATISM. In medical jurisprudence, this 


AUTOMATIC—AUTOMOBILE 


term is applied to actions or conduet of an individual 
apparently occurring without will, purpose, or rea- 
soned intention on his part; a condition sometimes 
observed in persons who, without being actually 1n- 
sane, suffer from an obscuration of the mental facul- 
ties, loss of volition or of memory, or kindred af- 
fections.® 


Ambulatory automatism This term deseribes the 
pathological impulse to purposeless and irresponsible 
wanderings from place to place often characteristic 
of patients suffering from loss of memory with dis- 
association of personality.® 


AUTOMOBILE. See the title Motor Vehicles § 1 
[42 C.J. p 609 notes 13-18]. 


Phrases: “Automobile accessory” (see Accessory 
1CJS. p 424 notes 13, 19), “automobile accessory 
business,”10 “gntomobile body building,”11 “automo- 
bile dealer demonstrating,”15 “automobile guest,”13 


throwing out the hooks of a car,94& tLe Ro: Co v Northport Smelt-|3 U0S—American Roll Gold Leaf 


coupler by means of a rod connect- 
ing therewith and running to the 
side of the car and there turned 
by the application of physical force 
by a brakeman —Gould Coupler Co 
v Trojan Car Coupler Co, (N Y.) 74 
F 794, 796, 21 CCA. 97. 


(3) “This machine was automatic, 
in the sense that when once set in 
motion it dd all its work without 
furthor intervention of the opera- 
to. "—"Thipp Giant lLeveler Cov. 
Rogera, (CC Mass) 61 F. 289, 290 


85. DWstes v Edgar Zinc Co, 1:6 
P 910, 911, 91 Kan. 188, quoting 
Webster New Int. D. 


86. Bright v State, 252 NW. 886, 
387, 125 Neb 817 


87. Hazeltine Corporation §v. 
rams, (DCNY) 7 F Supp. 
913. 


ss. U. 8S. v. Preece, (CCA Utah) 
85 F.(2d) 952, 958 


8. State v Louisville & N R. Co, 
96 NE 840, 3414, 177 Ind 553, 561, 
Ann Casi914D 1284 


90. US—Johnson v Southern Pac 
Co, (Utah) 25 SCt 158, 161, 196 
Us. 1, 49 LEd 368 

Minn —Kowalski v. Chicago & N W. 
Ry. Co., 199 NW. 178, 180, 159 
Minn 388. 

Tex—St Louls Southwestern Ry 
Co of Texas v Powell, (Civ App ) 
252 SW. 268, 269. 


SL. State v Louisville & N R Co, 
96 NE 340, 344, 177 Ind 653, Ann 
Cas1914D 1284. 


% U.S v Preece, (CGA Utah) 85 
EB (2d) 952, 954 


93. Bright v State, 252 N.W. 3886, 
387, 125 Neb 817 


7CISE—82 


Ab- 
908, 


ing, etc, Co, 10 BC. 188, 147. 

“Hand samplng” dstingnished.— 
Le Ro. Co v. Northport Smelting, 
ete, Co, 10 BC. 188, 147 


95. McCoughn vy <American Meter 
Co, (CCA Pa) 72 F (2d) 871, 872 
—<American Mcter Co v Me 
Caughn, (DCPa) 1 F Supp 7653, 
164 

96. McCaoaughn vy. American Meter 
Co, (CCAPa) 67 F (3d) 148 


97. Woolley v Tiendrickson, 62 A 
278, 279. 73 NJ Law 14. 


What constitutes 
An automatc tax held to be one 
which is operative wilhout the an- 
nual approval of the voter—Woollev 
v Hendrickson, 62 A 278, 279, 73 N 
J.law 14, 17 
98. Hazeltine Corporation Vv 
Abrams, (DCN.Y) 7 F Supp 908, 
911 
As defined by Standardization Com- 
mittee of the Institute of Hadio 


“A self-acting device which main- 
tains the output constant within 
relatively narrow limits whilo thu 
input voltage vires over a wide 
ranze’"’"—-I{azeltine Corporation v 
Abrams, (DCN.Y) 7 F Supp. 908, 
911. 


99. Toledo Scale Co v Hill, 269 S 
‘W 25, 26, 151 Tonn 3132. 


“tanutomatio’ or ‘computing’ weigh- 
ing scale” held not “adding machine.” 
=—Tulcdo Scale Co v Hull, 269 SW. 
25, 26, 151 Tenn 312 


lL. State v Lowsville & N R Co, 
96 NE 340, 344, Ann Cas1914D 
1284—6 C.J. p 867 note 25 

2. Istes v Edgar Zinc Co, 136 P 
910, 911, 91 Kan 138. 
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Co v. W H Coe Mfg Co, (RI) 
212 B. 720, 724, 129 CC A. 830, re- 
veising W H Coe Mfg Co v 
American Roll Gold Leaf Co., (D 
C) 199 I. 435, 438 

Kan—Istes v. Edgar Zina Co., 136 
P 910, 91 Kan. 138 


4 Cleveland Target Co v Empire 
Target Co, (CCNJ) 97 F 44, 78 


& Doyden Power-Brake Co. v 
Westinghouse, (Md) 18 SCt 1707, 
711, 170 US 687, 42 LEd 1136— 
Cleveland Target Co v Empire 
Target Co, (CCNJ) 97 F 44, 74 

6 Cleveland Target Co v. Hmpire 

Target Co, supra. 

US— Johnson v Southern Pac. 

Co, (Utah) 25 SCt 158, 162, 196 


US 1,13, 49 LEd 368 
Minn —Kowalski v Chicago & N. W. 


7. 


Ry Co, 199 NW 178, 180, 159 
Minn $88. 
Tex—St Louis Southwestern Ry 


Co of Texas v Powell, (Civ App ) 
253 SW 3268, 269 


& Black L D. 
9% Black L. D. 


10. Dornbusch v. Board of Adjust- 
ment of City of Newark, 180 A. 
642, 643, 18 NIMaise 779 


ll. H B Shontz Co v. Laffay, 239 
NYS 17, 18, 19, 181 Mise 1791 
“Automobile painting’ compared. 

—F 3B. Shontz Co v Laffay, 229 N 

YS 17,18, 131 Mise 791 


12. Warren v Globe Indemnity Co 
of New York, 176 NW. 73, 74, 170 
‘Wis. 600. 


13. Chanson vy. BMorgan’s Lousiana 
&T R&S SBS Co, 136 So 647, 
649, 18 La App 602 See also Mo- 
tor Vehicles §3 399, 400 [42 CZ p 
1055 note 35—p 1057 ote 60]. 


AUTONOBILE—AUTOR 


“sntomobile herein described and the equipment 
usually attached thereto,”14 “automobile insurance” 
see Insurance §§ 910-912 [42 C J. p 787 note 18-p 813 
note 921, “automob.le or self-propelled vehiele,”15 
“antomeb:le painting,”16 “automobile patis,”* “au- 
tomobile parts or accessories,”48 “automobile re- 
pairer,"19 “rutomobile repaix shop,”?? “antomobile 
signals,”?1 “automobile truck” see Motor Vehicles § 
4 [42 CJ p 611 notes 44, 45], “automobile used or 
kept for the purpose of carrying on debtor’s trade 
or business,”=2 “automobile wagons,”*9 and “private 
automobile of the plessure car type.’’** 


AUTONOMY. The political dependence of a na- 
tion, the mght, and condition, of self-government; 
the negation of a state of political influence from 
without or from foreign powers.°9 


AUTOPSY. An examination of a dead body by dis- 


7 CJS 


section,2® to ascertain the cause of death;*” a dis- 
section of a dead body to determine the cause, seat, 
or nature of the disease; a post moriem exam- 
ination 28 As used in a particular statute permit- 
ting the attendance of the medical representative of 
a private party at certain autopsies, the term has 
been held to apply only to “official” autopsies and 
hence not to include a post mortem examination by a 
pmivaie party or lis representative.*9 


AUTOPTIO PROFEERENCE. A term said to have 
been comed by Wigmore 1n his treatise on Evidence 
as a substitute for the older term, “real evidence ,’’30 
and has been held applicable to cases of view by the 
jury of the locale of a crime.31 


AUTOR. In Spanish civil law, one who has compos- 
ed a literary work 82 In another sense, a grantor 
or source of title, although the “antor” in this sense 


14 Sanks v St. Paul Fure & Marine 
Ins Co, (Neb) 267 NW 464, 458 


18. Independence Indemnity Co. v 
Ww J Jones & Son, (CCAOr) 64 
H (2d) 312, 314 

16. H B Shontz Co v Laffay, 229 
NYS 17, 19, 131 Mise 791 


17, U S v Tutnill Spring Co, (D 
CIll) 65 F' (2d) 416, 116—Roches- 
ter Woren Belting Corporation v 
U. 8, (Ct Cl) 43 BW (2d) 264. 


18 Routzahn v Whullard Storage 
Battery Co., (CC A Ohio) 65 F (2d) 
89, 92—IKxameo, Inc, v U S, (Ct 
Cl) 10 FSupp. 5&8 691—Laher 
Auto Spring Co v U 8, (CtCl) 
6 F Supp 38, 40—Jefferson Electr:c 
Mfs Co v U S, (CtCl) 2 ¥F 
Supp 778, 780 

19. Courts v. Clark, 164 P 714, 84 
Or. 179. 


20. Brower, to Use of Brower, v 
Employers’ Liability Assur. Co, 
Lumited, of Lundon, England, 177 
A. 826, 830, S18 Pa 440 


a1. So1densticker v Bean, 
306, 868, 89 Colo. 104. 


22. Julius v Druckrey, 
858, 860, 314 Wis 643 


23. American-La France Fire Engine 
Co vy Riordan, (CCANY) 6 F 
€2d) 964, 866—American-La France 
Fire Engine Co v Ruordan, (DC. 
NY) 294 F. 5687, 568 


“Antomobile trucks” compared.— 
American-La France Fure Engine Co 
v. Riordan, (DCNY) 294 KF. 667, 
568 
% Lioyd v. Columbus Mut Life 

Ins Co, 158 SE. 386, 387, 300 NC 

722 


“Antomobile truck” »nontrasted.— 
Lloyd v Columbus Mut Life Ins 
Co, 158 8. 386, 387, 200 NC 723. 


25. Black L D. 


800 P 


254 NW 


a6. Sudduth v Travelers’ Ins. Co, 

(CCKy) 106 F 828, 823 

“Pxramination™ distiagnished.— 
Sudduth v Travelers’ Ins Co, (CC 
Ky) 106 F 822, 883—Wehle v U S 
Mutual Acc <Ass’n, 31 NYS 8665, 
S66, 11 Mise 38, affirmed 47 NE 365, 
133 NY 116, 60 AmSR 598 


97. Wehle v U. S Mutual Acc 
Ass'n, supra 


ac. E O. Painter Fertilizer Co v 
Boyd, 114 So. 444, 445, 93 Mla 
364. 


“Post mortem exammation” 
trasted 

“Post-mortem examination’ means 
an examination of a body after death 
and does not necessarily imply an 
autopsy"—Wehle v U S Mutual 
Acc <Ass’n, 81 NYS 865, 866, 11 
Misc 86, 38, affirmed 47 NBD 865, 158 
NY. 116, 60 AmSR 6598. 


39. Application of Wnuk, 193 NYS 
853, $54, 200 App Div. 781. 


“Examination of portion of the 
viscera by private person” contrast. 
ef—Application of Wnuk, 198 N.Y 8S 
358, 855, 200 App Div. 731 


sO. Morse v State, 72 SH 6534, 535, 
10 GaApp 61 


Philology oriticized but use upheld 
Discussing an objection that an 
instruction, “Evidence may be autop- 
tic proference” was incorrect, the 
court said. “As to the other objec- 
tion—that the language is abstract- 
ly incorrect—1f incorrectness from 
@& legal standpoint 1s intended, the 
objection may be disposed of by cit- 
ing Wigmore on Eividence, § 1150 et 
seq If philological incorrectness is 
referred to, the objection 18 more 
tenable, for, while ‘autoptic’ is a 
good word, with pride of ancestry, 
though perhaps without hope of 


ile 


glossological illegitimate, a neologi- 
cal love-child, of which a great law 
writer confesses himself to be the 
father (see Wigmore on Hividence, § 
1150, note 1) Despite all this, we 
cannot brand the statement as re- 
versible error . . . During the 
progress of the trial, certain bottles 
and their contents had been intro- 
duced in evidence and were given to 
the jury for their consideration, and 
the necessity was upon the judge of 
explaining to the jurors what use 
they could make of this class of tes~ 
timony As to such evidence, the 
older writers used the phrase ‘real 
evidence,’ but Professor Wigrnore in 
his wonderful treatise has pointed 
out that this 18 not an accurate ex- 
pression, and has coined a new 
phrase, ‘autoptic proference’ to ex- 
press it. Following Wigmore, Judge 
Felton, [the trial judge], used this 
expression, and then most clearly ex- 
plained and illustrated to the jury, 
in plain, simple, homely language, 
just what the big words meant "— 
Morse v State, 72 SH. 584, 535, 10 
GaApp 61 


Sl. Yeager v. State, 278 P. 665, 669, 
48 OklCr 318 


Held not reception of evidence 

A view of the premises by the ju~ 
ry 1n a criminal case, as provided 
for in Comp St (1921) § 2714, 18 not 
@ receiving of evidence by the jury, 
in the sense as used in the conatitu- 
tion and statutes of this state It 
18 @ special Innd of evidence, gen- 
erally reforred to as “autoptic prof- 
erence,” and permitted to go to the 
jury in the special manner provided 
by the statute for the purpose of 
enabling the jury to understand and 
apply the evidence introduced in the 
ordinary manner—-Yeager v_ State, 
278 P 666, 669, 48 Okl Cr. $18. 


postelity, the word ‘proference’ ig a/32 Escriche Diccionario, 
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7 C.J.8. 


is more commonly called “causante.”83 Formerly 
the plaintiff, “actor,” in an action or proceeding was 
called “autor.”84 In Spanish criminal law the prin- 
cipal or author in the commission of a crime, inelud- 
ing: (1) One who takes a direct part in the com- 
mission of the act, (2) one who directly forces or n- 
duces others to commit 1t, and (3) one who cooperates 
in the commission of the act by another act without 
which 1t would not have been accomplished 25 


AUTO TRUCK. See Motor Vehicles § 4 [42 CJ. 
p 611 notes 44, 45]. 


AUTRE, AUTRY, AUTRI, or AUTER. Law French, 
other, another, different, elsc 36 


Autre action pendani. Literally “Another action 
pending.”87 A species of plea in abaiement,28 and 
in particular cascs, it has been characterized as a 


AUTOR—AUTREFOIS 


Autre (or auter) droit. Literally “Another’s 
right.40 Hence, in right of another; in another’s 
righi.42 


Autre (or auter) vie. Literally “Another’s life.”44 


AUTREFOIS, AUTBEFOITS, AUIREFOITZ, or 
AUTREFEZ. Law French, at another time; for- 
merly; before; heretofore;4® of former tumes or of 
times past. 


Autrefots acquit. Literally “Formerly acquit- 
ted 45 A plea made by a defendant mdicted for a 
crime or misdemeanor that he has formerly been tried 
and acquitted of the same offense;!6 the name of a 
plea in bar in a criminal action that defendant has 
been already indicted, tried, and acquitted.‘ 


Autsefois attaini. Literally “Formerly attainted.” 
A plea of former attainder in bar to an indictment, 


plea in bar.89 


98. Esseriche Duiccionaria 


&% WBseriche Piccionario. See also 
Actor 1 CJS p 14831 note $1, p 
14323 notes 33, 35 


36. Spain —Sentence Sup: Trib Nov 
26, 1875, 13 JurCr 360—Sentence 
Sup: Trib Febr 9, 1885, 34 Jur 
Cx 216 

Philippine—U 8 vw Reoglon, 22 

Philippine 127, 128, 10 Off Gaz 711 

—U S v Macuti, 26 Philippine 

170, 177, 11 Off Guz 2260—U S v 

Laseina, 21 Philippine 168, 172, 10 

O1fGas 7T65—UO S v Magcomot, 13 

Philippine 386, 390, 7 Of Gaz 711 

—U Ss v. Valencia, 6 Philippine 

352, 366, 4 OlfGaz 325—U0 S v 

Balisacan, 4 Philippine 545, 647, 4 

OfGaz 169—U 8 v Ranioa, 32 

Philippine 434, 436, 1 OffGaz 958 

(665)—U 8S v. Dinsing, 1 Philip- 

pine 738, 789, 1 Of Gaz 432 (143) 

CJ p 868 notes 48-53, np 869 notcs 

54-61, p 870 notes 62-72, 


36 Adams Gloss. 
37. Black L D 


Another form of the phrase 

Autre action pendant or pendente 
—another action pending —Adams 
Gloss 


3 Black L. D, citing 1 Chitty Pl 
p 454. 

Another action pending generally sce 
Abatement and Revival § 17 et 
8eq 


38. When a good plea in bar 

“In Anderson v. Barry, 2 J.J 
Marsh (Ky.) 265, 281, which was an 
action on a penal bond, the court 
sad. “‘Autre action pendant, 1s a 
good plea, in bar to a popular ac- 
tion; or a gui tam action, for a pen- 
alty:; because, by bringing the firat 
suit, the plaintiff in it, is entitled, 
exclusively to the penalty; and, con- 


whether for the same or any other felony.4? 


sequently, no other person can ever 
have any right’ The same rule was 
laid down in Massachusetts in Com- 
monwealth v Churchill, 5 Mass 174, 
176, where Chief Jusiice Parsons 
said: ‘It 18 very well known that a 
man cannot bring a second action 
for the same cause, for which he has 
@® prior action pending The samo 
rule extend» to qui tam actions, 
where the plainiiffs are different, if 
the cnuse of the two actions 1s the 
same’ This tule seems to 
be of very ancient o2121n "—Johnson 
v Commonvwealth, 97 SW 749, 760, 
30 KyL 148—6 CJ. p 870 note 74 


49. Andcrson L D, 
41. Adnms Gloss. 


Acting “per autre drcit” 

A prochein amy sucs in right of 
an infant <A trustee helds trust 
property mm right of his cestur que 
trust or fidel commussarius—Adanis 
Gloss 


42. Adams Gloss, citing 2 Black- 
stone Comm p 120—Litt. § 56. 


“Pur autre vie” 

A person holding an estate for or 
during the lifo of another is called 
a tenant “pur autre vie,” or “pur 
termo d’autre vie”—Black IL D, cit- 
ing 2 Blackstone Comm p 120—Litt. 
§ 56 
43. Black L D. 
Adams Gloss. 
Bouvier LL. D 


Colo..-Henwood v. People, 143 
P 373, 376, 57 Colo. 644, 550, Ann 
Cas 1916A 1111 

§C—State v. Bilton, 153 8. 
272, 156 S.C. 334. 

6 CJ. p 870 note 77. 


a7. US—U. 8 v. 
1299 


aie 
46. 
46. 


Mass) 26 I Cas No.15,204, 2 Sumn 
19, 89 

Cal—Peonlo vy Brannon, 238 P 88, 
92, 70 Cal App 225 

Bla—Potter v State, 109 So 91, 93, 
91 Fla 938—Strobhar v State, 47 
So 4 8 65 Fla 167—-O’Brien v 
State, 47 So 11, 13, 55 Fla 146 

SC—State v Bilton, 158 SE 869, 
272,156 SC 324 

Tex—Simeo v State, 9 Tex App 338, 
348 

Sce genoially Criminal Law &§ 238 
299 [16 CJ p 282 note 76—p 286 
note 73] 


“Former jeopardy” equivalent in re- 
sult 


“The eflect of the sustaining by 
the court of a plea of former jeop- 
ardy 18 equivalent in one great re- 
anect to the effect of upholding a 
plea of autrefois acquit sinea the re- 
sult is to prevent the defendant’s 
trinl again for the oflenae "—State v. 
Thulton, 158 SD 269, 278, 156 SC. 
221 


“Antrefois convict” dist'nruished 

“There is a marked difference in 
modorn practice hetween the rules 
which govern the two plens of autre- 
fois acquit and autrefois convict, 
notwithstanding the immense amount 
of dictum and lonse expression to 
the contrary found in the books 
Autrofois acquit is only avaulablo in 
cases where the transaction is the 
same and the two indictmenis are 
susceptible of, and must be suatamn- 
ed by, the same proof These two 
elements must combine, and are both 
sine qua non to the sufficiency of 
the plea <Autrefois convict only re- 
quires that the transaction, or the 
facts constituting it, be the same” 
—Simco v. State, 9 Tex.App. 338, 
348. 


Gibert, (CC /|4e 4 Blackstone Comm. p 336. 


AUTREFOIS—AUXILIUM OR AUXILIT 


Autrefois concict, Literally “Formerly convict- 
ed.”49 A plea made by a defendant imdicted for a 
crime or misdemeanor, that he has formerly been 
tried and convicted of the same;5° a plea in crim- 
inal law that defendant has formerly had a reg- 
ular tral for the same offense and that a verdict 
of guilty has been returned against him, or that 
he has confessed his guilt on a sufiicient indict- 
ment,52 


AUTRESI BIEN. Law French, as well as; like- 
wise.52 


AUTRUI. Someone else, or a third person; a per- 
son not party to the contract.53 


AUT STABIT APPELLUM AUT CADET, SECUN- 
DUM QUOD SEOTA SUFFICIENTER FACTA 
FUIT VEL MINUS RITE VEL SECUNDUM 
QUOD VABIATUM FUERIT VEL NON VABI- 
ATUM.54 


AUXIBIEN or AUXYBIEN. Law French, as well 55 


AUXILIADOR. <A Spanish and Portuguese word 
meaning “helper.”56 In Spanish law one who aids 
in the commission of a erime.57 


AUXILIA FIUNT DE GRATIA, ET NON DE JUBE, 
OUM DEPENDEANT EX GRATIA TENENTI- 


42. Bouvier LL D—1 Chitty Crl 


7 CdS 


UM, ET NON AD VOLUNTATEM DOMINO- 
RUM.58 


AUXILIARY. Asa noun the word has been defin- 
ed as meaning helper or assistant ,59 and as an ad- 
jective, as meaning additional, adjunct, ancillary, 
subsidiary; additional,®9 or conferring aid or help.®1 

Phroses: “Aumbhary admuinistration,”62 “guxil- 
jary channels,’63 “guxihary [electric] service,’’6! 
“sumblary to, and mm connection with,”65 and “auxl- 
iary writ 76 


AUXILIATOR. A Latin word, meaning “helper or 
assistant,” and 1s closely related to the English noun 
“suxiiary.’"6! 


Phrase. “Esta Water Auxihator.”68 


AUXILIO A LA JUSTIOIA. In Spanish law, aid 
and assistance to those administering justice which 
it 18 a criminal offense to refuse.69 


AUXILIUM or AUXILIT. Latin, help, aid, assist- 
ance, support, or succor.70 


In feudal and old English law, aid; compulsory 
aid, hence a tax or tribuie; a kind of tribute paid 
by the vassal to his lord, being one of the ineidents 
of the tenure by knght’s service.72 


shall either stand or fall, according |63 People ex rel Bauley v. Down- 


468, cited in Coleman v Tennessee, 
(Tenn) 97 US 609, 630, 24 L Hd 
1118 

50. U 8S. v. Olsen, (DC.Cal) 57 F 
679, 582 


BL. Cal—Pccple v Biannon, 233 P 
88, 93, 70 Cal Anp 235 

N.Y —Shepherd v Peo, 25 NY 406. 
420 

See generally Crimiral Law §§ 283— 
299 [16 CJ. p 252 note 76—p 286 
note 73] 


58. Adams Gloss 
5S. Allen, ete Mfg Co v. Shreve- 

port Waterwcras C9, 387 So 980, 

118 La 1091 1646, 104 AmSR 5636, 

68 LRA 650, 2 Ann Cas. 471. 
Stipulation “pour autrn.” 

“A person can become a party to a 
contract 1n only one of two ways 
First, by entering mito it himself, 
either directly or through an agent, 
or, secondly, by accepting a stipula- 
tion made in his favor by the con- 
tractants, he remaining a third per- 
son and stranger to it until by ac- 
ceptmg the stipulation he becomes a 
party. Such a stipulation is called 
in the civil law a ‘stipulation pour 
autrul.”—Allen, etc, Mfg Co wv 
Shreveport Waterworks Co, 87 So 
980 118 Le 1091, 1094, 104 AmSR 
525 68 LRA 650 2° AnnCeas 471 


& A maxim meaning, “An appeal 


as the suit has been sufficiently or 
ineffectively prosecuted, or according 
as there has been a variation or no 
variation” —Adams Gloss, citing 3 
Bracton tr 2 c 20 § 4 fol 140b 


55. Adams Gloss, citing Litt § 200 


56. Esta Co v. Burke, (DC Pa) 257 
I 743, 746. 


87. HEHscriche Diccionario. 


53. A maxim meaning, “Alds are 
made of favor, and not of right, as 
they depend on the affection of the 
tenants, and not upon the will of the 
lord (of the fee)"—Adams Gloss, 
citing 2 Blackstone Comm p 68 (q) 
~—Buiacton lib 1 tr lo i16 § 8 


58. Esta Co y. Burke, (DC Pa.) 257 

EB 743, 746 
6a. Ill—Judge v Bergman, 101 N 

E 674, 577, 258 Ill 346—Chicago v 

Green, 87 NE. 417, 422, 238 Ill 

258 
KIo —First Nat. Bank of Brush, Colo 

v. Blessing, (App) 98 SW (2d) 

149, 151. 

61. Bowman vy. Stark, 

App) 186 SW. 921, 926 
6@. First Nat Bank of Brush, Colo 

v. Blessing, (Mo.App ) 98 8 W (3d) 

149, 1651. 

“Domiciliary administration” con. 
trasted.—Lirst Nat Eank of Brush, 
Colo v. Blessing, (Mo App) 98 SW 
(2a) 149, 1651. 
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(Tex Civ. 


ers Grove Sanitary Dist, 195 NE 
465, 468, 359 Il. 601—Judge \v 
Bergman, 101 NBD 674, 677, 258 Til 
2°46—Chicago v Green, 87 NE 417, 
422, 288 Tll 268 

64. People v. Public Service Com- 
mission for First District, 181 N 
YS 259, 261, 191 App Div. 237 

6. Bowman v. Stark, (Tex Civ. 
App) 185 SW. 921, 925 


66. Farmers’ Nat. Bank of Stephen- 
vile v Daggett, (Tex Com App ) 
2S W (2d) 834, 838 


67. Esta Co v. Burke, (DC.Pa) 257 
B 743, 746 


68 Esta Co v. Burke, supra. 
69. PenCode arts 279, $82. 


70. Adams Gloss 

Auxillum ab alto—help from 
high —Adams Gloss 

Auxihum argentari1um—aid of 
money, pecuniary assistance —Adams 
Gloas 

Auxillum curise—aid, assistance of 
the court—Adams Gloss. 

Auxillum expetere—to seek after 
aid —Adams Gloss 

Auxillum petere—to pray aid — 
Adams Gloss 

Auxilliam vicecomiti—assistance, 
support of the sheriff—Adams Gloss 


71. Black L. D, olting Fitzherbert 
Nat Brev. p 62—Spelman, 


on 


7 C.d.8. 


AUXILIUM AD FILIUM MILITEM FACIENDUM 
ET FILIAM MARITANDAM. An ancient writ 
which was addressed to the sheriff to levy compulsori- 
ly an aid toward the knighting of a son and the mar- 
rying of a daughter of the tenants in capite of the 
crown.'4 


AVAIL. 
As Noun 

In the plural, the word “avails” has been judicial- 
ly defined to mean cash or securities, the represenia- 
tives of money;75 money realized from sales of prop- 
erty;74 profits or proceeds;75 the proceeds of prop- 
erty sold after deducting expenses.76 “Avails” has 
been held synonymous with “proceeds,” “profits,” 
and “yse,”7™7 and has been distinguished from “re- 
coveries.””78 

Avail of marriage. In feudal law, the mght of 
marriage, which the lord or guardian in chivalry had 
of disposing of his infant ward in matrimony 7? In 
Scotch law, a certain sum due by the heir of a de- 


AUXILIUM AD FILIUM, ETC—AVAILABLE 


ceased ward vassal, when the heir became of mar- 
riageable age.80 

Other phrases: “Avail or recovery;’®! also 
“avails of a life msurance policy,’”®2 “avails of any 
sales,”83 “avails of a sale or action,”84 “avails of 
the cotton,”®5 “avails of the property of any bank,’’86 
“‘avoils’ of the ‘real estate,’ 87 “‘avails’ of the 
sale of wood,”88 and “avails or recoveries.’89 


As Verb 


To have efficacy, force, use, or value; also to take 
or draw advantage; make use or profit,99 ag in the 
phrase “avail oneself of.91 


AVAILABILITY. Quality of being available.92 
Phrases: “‘Availabilty’ of a witness,”93 and 
“availability to the respective parties.” 94 


AVAILABLE. Accessible;95 at one’s disposal ;96 
capable of availng or capable of being used to ac- 
complish a puipose,®?7 capable of bemg taken and 


Auxrillum regis—a subsidy paid to| 77. 


the king—Dlack L D, citing Spel- 
man 


72. Black L D. 


7g. Cal—Cordes v Harding, 160 P 
650, 652, 27 CalApp. 474 

N.Y¥—Allen v De Witt, 3 N.Y. 276, 
278 


74 Hall v Appel, 35 A 65624, 526, 67 
Conn 685 


Previous sales not included 

In a will by which testator gave 
his real estate to his wife during life 
and ordered that at her dccease the 
real estate should be sold, and after 
paying all debts the balance of the 
avails should bc divided among coer- 
tum persons named, “avails” meant 
only the procecds of real estate 
which the widuw took on testator’s 
death, and did not include procceds 
of lands previously sold by testator 
—McNuughton v McNaughton, 34 N 
Y 201, 206. 


75. Cordes v Harding, 150 P 650, 
632, 27 CalAnpp 474, quuling Cen- 
tury D 


76 US—NMcCoy v. Lamar, (CCN 
Y) 12 F 367, 371, 20 Blatch£ 471! 

Cal—Cordes v. Harding, 150 P. 660, 
652, 27 CalApp 474. 

6 CJ p 872 note 1 


Similarly expressed. 

(1) “The proceeds of property aft- 
er liens have been satisfied and all 
securities subject to liens have been 
used for that purpose”"—Hvans v 
New Haven Bank, N B. A, (CCA. 
Conn) 72 F (2d) 664, 667. 


(2) The profits or proceeds of the 
sale of property after deducting ex- 
penses —-Cordes v Harding, 150 P. 
650, 652, 27 Cal App. 474. 


W 14, 16, 68 ND 188, quoting 
Webster New Int D. 
78& Cordes v Harding, 150 P. 650, 
652, 27 CalApp 474. 
7o% Biack L D 
A. guardian mm socage had also the 
same right, but not attended with 
the same advantage—Black L D, 
citing 2 Blackstone Comm p 83 


80. Black L. D, citing Erskine Inst 
2, 5, 18 


81. Cordes v. Harding, 150 P. 6650, 
661, 27 CalApp 474 


82. In re Coughln’s Estate, 205 N 
W. 14, 16, 53 ND 188 


83. Watson v King, 26 NYS 177, 
179, 73 Hun 340 


84. Cordes v. Harding, 150 P 6650, 
652, 37 CalApp 474, quoting Cen- 
tury D. 


05. McCav v Lamar, (CCNY) 12 
EF 367, 370, 20 Blatch£ 474 


As net proceeds 

The “avails” of cotton seized and 
confiscated by the government aro 
fhe amount received for the cotton 
after deducting the charges and ex- 
penses of their recovery —McCay v 
Lamar, (CCNY) 12 F 367, 371, 20 
Bilatchf. 474. 


86 Hvans v New Haven Bank, N. 
B A, (CCAConn) 72 F.(2d) 664, 
667. 

87. McNaughton v. McNaughton, 34 
N Y¥. 201, 205 


ss. Ball v. Appel, 35 A 
67 Conn. 585. 


so. Cordes v. Harding, 150 P. 650, 
651, 27 CalApp. 474. 


90. Century D. 
1301 


524, 525, 


In re Coughlin’s Estate, 205 N 91. 


Woodley Petroleum Co vy, Ar- 
kansas Louisiana Pipeline Co, 153 
So. 5689, 542, 179 La 136 


92. Webster New Int. D. 


$3. Huskey v Metropolitan Life Ins, 

Co, (MoApp) 94 SW (2a) 1075, 

1078 
“Avaluahility” exemplified 

“Perhaps the most common illus- 
tration of such ‘availability’ in its 
true legal sense 1s to be found in the 
ease where an employer 1s called up- 
on to respond in damages for an al- 
leged wrong committed by one of his 
employés, who, in the very nature of 
things, 1f he were actually not at 
fault, would be espected to take the 
stand and sey so, not only for the 
purpose of aiding in his employer's 
defense, but also to the end that he 
himself might be exculpated of the 
charge made against him even 
though not a party to the cause "— 
Cooper v. Metropolitan Life Ins Co, 
(Mo App) 94 SW (2d) 1070, 1073 


94 Huskey v. Metropolitan Life 
Ins. Co, (MoApp) 94 SW (2d) 
1075, 1078. 


95. Huskey v. Metropolitan Life 
Ins Co, (MoApp) 94 SW (2d) 
1076, 1078. 


96. Schwabacher Hardware Co. v 
A. W Miller Sawmill Co, 155 P 
767, 768, 90 Wash. 193, Ann Cas 
1918A 940 


97. La—Woodley Petroleum Co v 
Arkansas Louisiana Pipeline Co, 
153 So 689, 5423, 179 La. 136, quot- 
ing Webster D. 

Mich —Bay City Dredge Works v. 
Fox, 222 NW. 747, 748, 245 Mich. 
523. 

Mont —State v. Hoblitt, 288 P. 181, 
185. 87 Mont. 403. 


AVAILABLE 


used advantageously ;®8 salable;99 such as one may 
avail oneself of;2 suitable:? usable? As used in 
a contract for the furnishing of a certain commod- 
ity, “available” has been held to mean procurable 
by the party who was to furnish it, and capable of 
being appropriated to the contract. In a some- 
what different sense, the word has been defined as 
having sufficient power, force, or efficiency for the 
object, effectual or serviceable ;5 and also convert- 
ible into a resource § 

Available assets. Property that can be sold or 


turned into cash with which to pay debts within 
a reasonable time. 


Available capttal Any assets that can be readily 
converted into money.§ 


Available means. Anything which can be readily 


expressed 
(1) “Capable of being used"— 
Hyde v Connecticut Co., 188 A 266, 
268, 122 Conn. 286, quoting Bouvier 


Webster D. 


Similar definition 


7 CJS 


converted into money, but not necessarily or primar- 
ily money itself.® 


Available use. In the law of emiment domain a 
possible use, not a use contingent on tne abandon- 
ment of the use of adjoining property engaged by 
another in the public service of the state or on a 
condition remote, uncertain, and speculative 10 


Other phrases: “All the available Austrian 
peas,”11 “any moneys... that may be avail- 
able,’12 “as equally available to defendant as to 
plamtsff,’"153 “available and merchantable coal,’’!4 
“available assets and resources,”15 “gyailable coal,’”16 
“available earth and gravel,”1? “ ‘available’ for any 
purpose,’48 “avyamlable for service as jurors,”19 
“available for the fiscal year,’29 “available for the 
payment of drain orders,”21 “ayailable funds,’’22 


So. 539, 643, 179 La. 186, quoting,1& Cooper v. Metropolitan Life Ins. 


Co, (MoApp) 94 SW (2d) 1070, 
1073—-Smith v Kansas City Public 
Service Co, 56 SW (2d) 888, 841, 


L. D 


(2) “Capable of being used, given 


potentiality for use’~—Ferguson v 
Johnson, (Tex Civ App) 57 8S W.(2d) 
872, 875 


98. Mineral Park Land Co v. How- 


ard, 156 P 4658, 459, 172 Cal 289, 
LRA1916F 1. 


Similar definition 


“Capable of belng used to advan- 
tage "——Hamuilton v Menominee Falls 


Quarry Co, 81 NW 876, 106 Wis 
852, 359—6 CJ. p 871 note 90 


69. Clark v. Adams, 65 N Y Super 
560. 


1. Woodley Petroleum Co. v Arkan- 


sas Louisiana Pipeline Co, 153 So 


539, 643, 179 La. 186, quoting Web- 


ster D 


@& Lively v. Amemcan Zinc Co. of 


Tennessee, 191 SW 9765, 978, 187 
Tenn 261. 

& Conn—Hyde v Connecticut Co, 
188 A 266, 268, 122 Conn. 236, 
quoting Bouvier L D 


La—wWoodley Petroleum Co. v. Ar- 


kansas Louisiana Pipeline Co, 153 


So 6389, 5642, 179 La 186, quoting 


Webster D 

Mich—Bay City Dredge Works v 
Fox, 222 NW. 747, 748, 245 Mich 
523. 

Tenn —Lively v. American Zinc Co 
of Tennessee, 191 SW. 975, 978, 
137 Tenn 261 

Wis —Hamilton v. Menomimee Falls 
Quarry Co, 81 NW 876, 106 Wis 
$52, 3569 


4 Wagner v. Alabama Farm Bu- 
reau Federation, 148 So 909, 910, 
226 Ala 618 


& Woodley Petroleum Co vy, Ar- 
kansas Louisiana Pipeline Co, 158 


“Having sufficient force or efficacy 
for the object, effectual "—Pitts- 
burgh, etc, R Co v Broderick, 102 
NE 887, 891, 56 Ind.App 658 


6. Woodley Petroleum Co v. Ar- 
kansas Louisiana Pipeline Co, 168 
So 689, 542, 179 La 186, quoting 
Webster D. 


7 Hamilton v. Menominee Falls 
Quarry Co, 81 N.W. 876, 106 Wis 
852, 359 


ald not available asset 

An account that depends for col- 
lection upon the will of the debtor 
and his hope of future advantage 
cannot be counted as an avaulable 
asset in determining the solvency of 
@ firm—Baily v Hornthal, 49 ND 
66, 1654 NY. 648, 659, 61 AmSR 
645 


& McFadden v. Leeka, 28 NE 874, 
43 Ohio St 613, 528. 


“Available means” synonymous.— 
McFadden v Leeka, 388 NH 874, 48 
Ohio St 613, 528 


&% N.Y—Brigham v Tillinghast, 13 
NY 216, 219 See Benedict v 
Huntington, 82 NY 219, 224 

Ohio—McFadden v Loeka, 28 NE 
874, 48 Ohio St 6518, 528 


Acceptance in payment 
“Available means” cannot, in law, 

be regarded as money cr its equiva- 

lent. Creditors ure not bound to ac- 
cept available means in payment — 

Benedict v. Huntington, 82 NY 319, 

224. 

10. Grays Harbor Boom Co vy 
Lownsdale, 102 P. 1041, 104 P 267, 
54 Wash 83, 91. 

iL. Wagner v Alabama Farm Bu- 
reau Federation, 143 So. 909, 225 
Ala. 613 

12. Bay City Dredge Works v Fox, 
222 NW. 747 748, 245 Mich. 538. 
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227 MoApp 676 


14 Va—Big Vein Pocahontas Co v. 
Browning, 120 SE 247, 268, 187 
Va 84 

W Va~—Flavelle v Red Jacket Con- 
sol Coal & Coke Co, 96 SE 600, 
602, 82 W.Va 295 


15. Rice v. Milwaukee, 76 NW. 341, 
100 Wis. 616, 521 


10. What phrase includes 

(1) Within a lease of coal lands 
on royalty, providing for removal of 
all available and merchantable coal, 
“ ‘available’ coal includes all coal re~- 
coverable as a practical and reason- 
eble mining proposition, considering 
actual conditions, cost, and all the 
surrounding circumstances "—Big 
Vein Pocahontas Co v. Browning, 
120 SH 247, 263, 187 Va. 84 


(2) Within the meaning of a con- 
tract referring to certain unmuined 
coal, “available coal” held to include 
coal under a creek and under a rail- 
road which could be mined by leav- 
ing proper supports at a greatly en- 
banced cost—In re Redstone O11, 
etc, Co, 56 A 855, 207 Pa 126, 180 


17. Muineral Park Land Co. vy How- 
ard 166 P 458, 459, 172 Cal 3289, 
L.RA1916F 1, 


18 Bay City Dredge Works v Fox, 
222 NW 1747, 748, 2456 Mich 623 


19. Hoebrecht v State, 72 S'W (2d) 
1100, 1101, 126 TexCr 648—Wrnght 
v. State, 86 SW (2d) 511, 612, 117 
Tex Cr. 98. 


20. Mushel v. Schulz, 1¢6 NW. 179, 
180, 189 Mann. 284 

ai. Bay City Dredge Works v. Fox, 
222 N.W. 747, 748, 245 Mich. 528. 

22. US—Brown-Crummer Inv. Co. 


v. City of Burbank, (DCCal.) 17 
ESupp. 469, 478. 


7 CJS 


“available funds in the [city] treasury,”23 “aynuable 
gravel,”“{ “available market,”25 “gyailable or ac- 
eessible for the service of a subpona,”26 “gyailable 
phosphor:e acid,”27 “available roadway,’’28 “available 
school fund,”29 “available stocks,”80 “available sup- 
ply of pens,”91 “available to drawer,”8? “available 
tonnage,”?3 “available to the defendant,”84 “ ‘ayail- 


AVAILABLE 


Tex—Clark v W L Peirson & Co,(ped at the extreme right of the 


(Civ App) 26 SW (2d) 382, 886 
What constitutes 

(1) Money proposed to be raised 
by taxation for the pul pose of Ananc- 
ing the cost of an improvement held 
to be “available funds "—Guaranty 
Morte Co v Hendricks, (Tex Civ 
App) 59 SW (2d) 275, 276 

(2) Where one agrced to teach the 
school of a township, and the com- 
missioners agreed to remuneiate him 
with the “availahle funds for one 
year,” the quoted expression wan 
held to mean the protts available 
from the capital during that time 
whether or not received by the com- 
missioners before the end of that ne- 
riod —Section Sixteen Com’:s v Cris- 
well, 6 Ala 565, 571 


Held not to constitute such funds 
Mere ciedit balances of the city’s 
funds in the bank where the moncy 
of the muni¢ipalily was depoaited, 
without takime into account the 
eity’s cutstanding oblipationsa, held 
not to constitute “available funds” 
within the meaning of an act au- 
ihoriz.ng a city to use Auch funds 
in meeting bond = delmnquencics — 
Rrown-Crumirer Tay Co vi Citv of 


Re sok (DCCal) 17 F Supp 469, 
478, 479. 
93) Thrown-Crummer Inv Co vy. City 


of Burhink, supra 


24 Minecial Park Land Co vi Ilow 
aid, 156 P 44538, 159, 172 Cal 328% 
LI A19i6F 1 


25. US—Weel v, Lyons Petroloum 
Co, (NC Del) 291 F 725, 78 
Vt—Breding vo Chaumyain Martine & 
Realty Co, 172 A 625, 637, 106 Vt 

288 

Described as “one ‘in which the 
purchaser cun supmly hinself’ "—~ 
Weed v Lyons Petroleum Co, (DC 
Del) 39% EB 725, 734—Wilmoth v 
Hamilton, (Pa.) 127 F 48, 638, 61 C 
CA 684 


26 Fluskey v Metropolitan Life 
Ins Co, (MoaApp) 94 BS W.(2d) 
1075, 1078 


a7. Claxk v. Adams, 55 N.Y Super. 
560 


28. Hyde v. Connecticut Co., 188 A 
266, 268, 122 Conn 236. 


Meaning of phrase 

Construing a rule of the public 
service commission providing that 
“For taking on or discharging pas- 
sengcrs a motor bus shall be stop- 


available roadway,” the court said 
“The rule . .- requires that the 
bus be stopped at the extreme right 
of the available roadway, meaning 
such part of the roadway as 1s us- 
able—capable of being used "—Hyde 
v Connecticut Co, 188 A 266, 268, 
122 Conn 286 


“Traveled portion of the high. 
way” contrasted—Hyde v. Connecti- 
cut Co, 188 A 266, 268, 122 Conn 
236 


28. Mumme vy. Marrs, 40 S'W.(2d) 
31, 33, 1380 Tex. 383—Marrs v 
MIumme, (TexCivApp) 25 SW 
(2d) 215, 218 

30. Meaning of phrase 
“Available stocks,” as used in a 

will by which testatrix bequeathed 

one tenth of all she possessed to 
charilable objects, and the rest or 
nine tenths of her avaoulnble stocks 
to another person, means all testa- 
trix’ personal esinate not otherwise 
specifically disposed of, to the extent 
of nino tenths of the whole, exclud- 
ing worthless mining stocks pos- 
seeacd by her—In re Sweitscr, 21 A 
856, 143 Pa 641, 648 


31. Waener vi Alabama Farm Bu- 
reau Federation, 143 So 909, 910, 
326 Ala. 51% 


32. Sechwahacher Hardware Co v 
A W Muller Sawmill Co, 153 P 
767, 90 Wash 193, Ann Cas1918A 
910 


33. Wagner v. Alabama Farm Lu- 
reau Kaderntion, 148 So. 909, 910, 
225 Ala 513 


34 Woodley Petroleum Co. v. Ar- 
kaneans Loulninna Pipel’ne Co, 
153 So. 639, 541, 179 La 186. 


3&5 Collins v Tw.n Fails North Side 
Tond & Water Co, 152 P 200, 208, 
28 Idaho 1 


36 Flavelle v. Rcd Jacket Conrol 
Coul & Coke Co, 96 S.H 600, 605, 
82 WVa 295. 


87. Donet v Prudential Ins Co of 
America, (MoApp) 23 S'W.(2d) 
1104, 1107 

wot merely equally subject to proc- 

Ons 

“It is true that in a sense ... 
the physicians and pictures were 
equally avaslable to the defendants, 
if we mean by this that they were 
equally subjoct to process issued at 
defendant’s request, and equally 
competent to testify and be put in 
evidence as a part of defendants’ 
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able’ to the seitler,”25 “gyailable, workable and mer- 
chantable coal,’%6 “equally available to defend- 
ants.”37 “equally available to either party,!38 “funds 
available,”39 “made availuble,”?9 “make water ‘avail- 
able,’ ”41 “most profitable use it was available for,” #2 
“most valuable use for which the land is available,”42 
“peculiarly ‘available,’ ”44 “safe and available,”45 and 


case But the term ‘available’ means 
more than this It also means that 
the particular evidence must be 
equally within the knowledge and 
power of the opposite party, and as 
reasonably expected to be favorable 
to him "—Smith v. Kansas City Pub- 
he Service Co, 56 SW (2d) 838, 843, 
227 Mo App. 675—Donet v. Prudential 
Ins Co of America, (MoApp) 28 8. 
W (2d) 1104, 1107. 


38 Huskey v Metropolitan Life Ins 
Co, (MoApp) 94 SW (8d) 1075, 
1078—Cooper v Metropolitan Life 
Ins Co, (MoApp) 94 S W.(2a) 
1070, 1072 


33. Ferguson vy. Johnson, (Tax.Civ. 
App) 57 SW (2d) 373, 375 


Mot limited to fnnds actually de- 
posited 

Construing the text phrase as used 
in @ statute governing highway con- 
struction, mprovement and maunte- 
nance, the court 3214: ‘Funds 
available’ as marking the bounds of 
the commission's contractual liwbili- 
ty oreating authority for ‘highway 
improvement,’ .. . can, we think, 
mean but one thing, namely, funds 
made availahle for that purpose by 
the Legislature through appropria- 
tion"—Feiguson v Johnson, (Tex. 
Civ App) 57 SW (2d) 372, 3765. 
Different meaning in differents oon- 

nections 

“There 18 an essential differonce 
between ‘funds availoble’ when ap- 
nhed to proceeds of a bond issue vot- 
ed for a specific purpose, and ‘funds 
available’ when applicd to current 
revenues allocated to the support of 
& governmental department engaged 
continuously in the improyement and 
maintenance of an entire ‘correlated’ 
bystcm of sinte highways ’—Fergu- 
son v Johnson, (TcxCiv App) 57 S 
W’ (2d) 872, 376 


40. Ferguson v Jobnson, supra. 


41. Collins v. Twin Falls North Side 
Land & Water Co., 152 P. 200, 202, 
28 Idaho 1, 


42. [llinois Power & Light Corpo- 
ration v Parks, 153 NHL 483, 487, 
$22 Ill 3813 

43. State v. Hoblitt, 288 P. 181, 186, 
87 Mont. 403. 


44. Huskey v. Metropolitan Life 


Ins Co, (MoApp) 94 S W.(2d) 
1076, 1078. 


45. Lively v. American Zinc Co of 
Tennessce, 191 SW. 975, 978, 187 
Tenn 26L 


AVAILABLE——AVENUE 


“when same become available.46 


AVAL. French, literally, at the foot or bottom.47 
A term used in French commercial law and a form 
of halnlity now adopted by statute un English law ;48 
in Canadian law, the act of subseribing one’s sig- 
nature at the bottom of a promissory note or of a 
bill of exchange; properly an act of suretyship, by 
the party signing, n favor of the party to whom the 
note or billis given.t9 In French law, the guaranty 
of a bill of exchange; so called because usually 
placed at the foot or bottom (aval) of the buill.50 
In Spanish law, the guaranty of a bill of exchange 
by a stranger.51 


AVANTAGIUM. Law Latin, advantage; profit.5? 


AVANTURE or AVENTURE. Law French, chance; 
hazard; mischance.53 


AVARIA. Law Latin, in maritime law, average or 
contribution.54 The loss and damage suffered m the 
course of a navigation.55 


AVAUNT. Law French, before; fortheoming.56 
AVEO DEPENS. Literally “With costs 57 
AVECINDARSE. In Spanish law, to take up one’s 


46. Schwabicher Hardware Co v.(62. Adams Glos« citing Britton ec 
1—Coke Litt p 391 


767, $0 Wash 198, AnnCas1918A/@3 Greene vy Helme, 111 A_ 557, 


A W Miller Sawmill Co, 155 P 


7 C..8. 


domicile in a certain place with the intention of 
remaiming there.5& 


AVENAGE. A certain quantity of oats paid by a 
tenant to his landlord as rent, or in heu of some 
other duties.59 


AVENENCIA. In Spanish law, an agreement or 
concert especially with a view to avoiding hiiga- 
tion.60 


AVENIDA. In Spanish law, the sudden or vio- 
lent increase of riparian land by the action of the 
water,61 


AVENTURE or AVENTURA. Law French, a mis- 
chance or accident by which the death of a man is 
suddenly occasioned without felony.£2 


AVENUE. Any broad passageway bordered on each 
side by trees;5§ a passage, a way or opening for en- 
trance into a place or an opening or passage by 
which a thing is or may be introduced or approach- 
ed;®4 a public highway, in a village, town, or city ;5 
a public street ;5@ » roadway;67 a street;68 a wide 
etreet 69 “Avenue” has been held to be equivalent 
to, or synonymous with, “parkway,”?0 “street ;”71 
and distinguished from “alley” (see Alley 3 CJ.S. 
p 886 note 9), “boulevard,”?2 “park” or “parkway,”’7® 


67. St Louis Southwestern R. Co 
v Underwood, 85 SW 804, 74 Ark 
610, 614, quoting Century D. 


940 569, 94 Vt. 892, quoting Webster 
47. Adams Gloss New Int. D 
48 Robison v. Mann, 81 CanSC /6& St Louis Scuthwestern R Co 


484, 486 
49. Black L. D. 
50. Black L. D 
SL. Escriche Diccionario. 
52. Adams Gloss 


53. Adams Gloss 
D’aventure—perchance; 
Adams Gloss. 
En aventure—for fear, lest there 


perhaps — 


should be occasion for.—Adams 
Gloss 
SH. <Adams Gloss 


53. Black L. D, ating Pothier Mar 
Louage p 106. 
56. Adams Gloss 
Avaunt dit—before said —Adams 
Gloss 
Avaunt meyr—beforehand —Adams 
Gloss 
Plus avaunt—more fully —Adams 
Gloss 
57. Gugy v. Brown, & Can App Cas 
66, 78 
Escriche Diccionario, 
Black L, D. 


Escriche Diccionario, 
Eacriche Diccionario, 


v Underwood, 85 SW 804, 74 Ark 
610, 614, quoting Century D 


66. Mo—City of St Lous v 
Breuer, 228 SW 108, 110 
Wash—Murphy v Kirg County, 88 
P. 1115, 1116, 45 Wash 587. 
Loose use of word 
“An examination of the authori- 
lies will show that the terms street, 
avenue, road, public road, county 
road, etc, are used loosely and 1in- 
discriminately in legislation and ju- 
dicial decisions relating io public 
highways, and little reliance can be 
placed on the particular term used 
to describe any given way Un- 
doubtedly the term ‘street’ or ‘ayve- 
nue’ commonly applies to a public 
highway in @ village, town or city, 
and the term ‘road’ to suburban 
highways But there may be roads 
in a city or town and streets and 
avenues in the country”"—City of 
Spokane v Spokane County, 86 P 
(2d) 311, 318, 179 Wash 180—Mur- 
phy v King County, 88 P. 1115, 1116, 
45 Wash 587. 
66. People v Underhill, 39 NB 338, 
144 NY. 816, 828—6 CJ. p 872 note 


11 [b]. 
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68. Ark—St Louis Southwestern R 
Co v. Underwood, supra, quoting 
Century D 

Wash —City of Svokane v. Spokane 
County, 36 P (2d) 3811, 313, 179 
Wash 180—Murphy v. King Coun- 
ty, 88 P 1115, 1116, 45 Wash. 587 

Does not have general 
“The word ‘avenue’ does not have 

@ general meaning applying to both 

street and boulevard, but would 

have to be identified with one or the 
other "—City of St Louis v. Breuer, 

(Mo) 228 SW 108, 110 


69. City of St. Louis v Breuer, su- 
pra. 
Similer definition 
“A. bioad street ”"—S8t Louis South- 
western R Co v Underwood, 86 SW 
804, 74 Ark 610, 614, quotuug Web- 
ster D 


70. Newbold v_ Brotzge, 
7656, 757, 209 Ky 218 


7l. City of St Louis v, 
(Mo) 223 SW 108, 110 


72 Ky—Newbold v Brotzge, 272 8S 
W 17655, 757, 209 Ky 218 

Mo—City of St Louis v. Breuer, 
223 SW 108, 110 


73 In re Westchester County, 158 
NE 881, 883, 246 NY. 814, 


272 SW 


Breuer, 


7 O.J.8. 


“rond,”’"4 and “woodland trail.?75 

Phrases “Balsam Avenue,’76 “Lafayette Ave- 
nue,”?? “Maple Avenue,”’78 “street, avenue, high- 
way or road,”’® “street or avenue,”®9 and “Wherry 
Avenue,”8! and also “all the existing avenues on the 
premises.”52 


AVEE. 
Modern Use 


Tt has been said that the term is a compound of 
the intensive syllable “a” or “ad” and “verns,” 
true,®? and signifies to allege or assert;®4 to bear 
testimony to the truth, or to express the truth of a 
declaration unequivocally ;®5 to set out.86 “Aver” 
has been distinguished from “prove”’8? and “show.”88 

Phrases “‘Aver’ .. . facts and circumstanc- 
es,”89 and “aver or prove;”99 also “averring and 
showing a just defense.”91 


In Old English and French 
-——As Noun. As a noun, in old English and French, 


AVENUE—AVERAGE 


property; substance, estate, and particularly live 
stock or cattle; hence a working beast; a horse 
or bullock.92 


-——aAs Verb. In law French, as a verb, to have.®% 


——As Adjective. The word, used adjectively, with 
meanings akin to those of the noun, above indicated, 
occurs in several old phrases.94 


AVERA. A day’s work of a plowman, formerly 
valued at eight pence.95 


AVERAGE. 
Noun 


Arithmetical mean;®6 a mean proportion, medial 
sum or quantity, made out of nnequal sums or quan- 
tities;°7 a middle point between two extremes;98 
an intermediate amount, number, or quantity be- 
tween two exiremes;99 the mean between two or 
more quantities or measures or numbers;! the sum 
total of various quantities divided by the number 
of such quantities;? also conformity to prevailing 
standards.® 


74, City of Spokane v. Spokane 
County, 36 P (2d) 311, 313, 179 
Wash 130—Murphy v, King Coun- 
ty, 88 P 1115, 1116, 45 Wash 687 


78. Greene v Helime, 111 A 667, 668, 
659, 94 Vt 392 


76. Greene v. Helme, supra. 


Y7. People v Underhill, 39 NH 333, 
144 NY. 816, 323. 


78 Greene v. Helme, 111 A. 657, 658, 
94 Vt. 392 


79. In re Westchester County, 158 
NH) 881, 882, 246 N Y. 314 


“County parkway” not included.— 
In re Wecichester County, 158 NI 
881, 882, 246 NY 314 


80. McAbre vy French, 274 P. 713, 
714, 150 Wash 646 


81. City of St Louls v. 
(Mo) 223 SW 108, 110. 
S$ Grecne v. Helme, 111 A 567, 

659, 94 Vt 393 


3. Hirschfelder v. 
534, 539 


8&4 Continental Illustrating Co. v 
City Transfer Co, 10 Pa Dist. & Co 
91, 92 

65. Ala—Huirschfelder v. Slate, 19 
Ala 6534, 639 

Pa—Continental Illustrating Co. v 
City Transfer Co, 10 PaDist. & 
Co. 91, 93. 


ss. US—UvU S. v. Watkins, (CC.D 
C) 28 F Cas No 16,649, 3 Cranch C 
C 441 

Or—Powder Valley State Bonk v 
Hudelson, 144 P 494, 74 Or 191, 
201, quoting Black L.D 


87. Hiischfelder v. State, 
634, 538, 539 


63 Continental Illustrating Co. y¥. 


Breuer, 


State, 19 Ala 


City Transfer Co, 10 Pa.Dist. & 
Co 91, 92 


8% US—U §S v. Watkins, (CCD 
C) 28 F Cas No 16,649, 3 Cranch C 
Cc. 441 

Or—Powder Valley State Bank v 
Hudelson, 144 P, 494, 74 Or. 191, 
201 


90. Hirschfelder v. 
534, 539 


$1. Contincntal Illustrating Co v 
City Transfer Co, 10 PaDist & Co 
91, 93 

92. Black LD 

93% Black LD 


Aver et tener—in old conveyanc- 
ing, lo have and to hold —Black L. D 


8& Aver corn—a rent reserved to 
religious housos, to be paid in corn, 
also corn drawn by the tenant’s cat- 
tle —Black LD 

Aver land—in feudal law, land 
plowed by the tenant for the proper 
use of the lord of the so1l1—Black L 
D 


State, 19 Ala 


Aver penny—money paid toward 
the king’s averages or carriages, and 
so to be freed thereof—Black LD 

Aver silver—a custom or rent 
formerly so called—Black LD., cit- 
ing Cowell 


95. Black LD. 


96. Talbot vy Anderson, 15 P (2d) 
360, 352, 80 Utah 436 


87. Aris—Brisendine’  v. 
Bros, 62 P (2d) 326, 329. 

NM—Stevens v. Black, Sivalls & 
Bryson, 42 P.(2d) 189, 190, 39 NM 
124, 


19 Ala jos. New York Hdison Co. v. Maltbie, 


279 NY.S 949, 960, 244 App Div 


436. 
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Similar definition 

“The mean between extremes "— 
Hight v York Mfg Co., 100 A. 9, 10, 
116 Me 81, LRAI1917E 277 


99. Swift & Co. v. Board of Asses- 
sors, 88 So. 1006, 1007, 115 La. $21. 


1. Long v. Ottumwa R & Light Co, 
142 NW 1008, 1015, 162 Iowa 11. 


Mathematically expressed 

“lt - 18 usually mathemati- 
cally expicased by the quotient of 
the sum of the quantities, measures, 
or numbers which are being com- 
pared, divided by the number of 
items used in the comparison "— 
Long v. Ottumwa Ry & Laight Co., 
142 NW. 1008, 1015, 162 Iowa 11 


More than one factor required 

“An average cannot be computed 
by means of a. single factor. The or- 
dinaty meaning of the word implies 
that more than one factor must be 
considered "—Brisendine v. Skousen 
Bros, (Ai) 62 P.(2d) 326, 329 


&% Jonez v Maris, 263 S.W 570, 674 
114 Tex 63. 


expressed 

(1) The result obtained by adding 
various amounts or quantities and 
dividing the sum by the number of 
such amounts or quantities taken — 
Talbot v Anderson, 15 P.(2d) 2860, 
$52, 80 Utah 436 See In re Barton), 
114NBD 668, 664, 225 Mass, 349, LR. 
A1917E 705. 


(2) The result “obtained by caleu- 
lating the mean of several amounts, 
numbers, or quantities”"—Swift & 
Co. v Board of Assessors, 38 So. 
1006, 1007, 115 La. 321, quoting 
Standard D. 


& New York Edison Co. vy. Maltbie, 


AVERAGE 


Phrases: “Average of prices,”4 “average of pur- 
chases,”5 “average of the capital invested,”® “earned 
on the average,’ “fair average,”® “fmr average on 
the capital employed,”® “general average” see Ad- 
muralty § 32, Insvrance § 947, and Shipping §§ 224— 
288 [58 C.J p 607 note 54-p 633 note 92], “lowest 
average,"10 and “weekly average.’’!1 


Verb 


To divide among a number proportionally; to find 
the arithmetical mean of; to reduce to a mean 14 


Phrases: “ ‘Average’ the returns;”1° and also 
“lowest averaged price 714 


Adjective 
Conforming to prevailing standards,15 made at 


“food fair.!?20 


279 N.Y S. 949, 960, 244 AppDiv |See Say v Barber, 262 P 3812, 3138, 


486 202 Cal 679 
As apphed to returns on investment/16. Hersh v Northern Cent R Co, 
Discusmng what is meant by the 74 Pa. 181, 190 
statutory requirement that public/17, Long v Ottumwa Ry & Light 
utility rates must be such as to yield| (Co., 142 NW. 1008, 1015, 162 Iowa 
a “reasonable average return,” the| 411, 
court said “ ‘Average’ means . . vy Ottumwa Ry & Loght 
not the highest rate of return nor eae o x 
yet the lowest, but a return that 1s 19. Cal —S = 
m keepmg with the common run of tan sat ee 
returns of the period mvolved."— (2d) 300, . 
IJova—~Long v Ottumwa Ry. & 
New York Hdison Co v Maltbie, 279 
Light Co, 142 NW 1008, 1016, 162 
BIE tt ep ADO, CAe® BPD Day 488 Iowa 11—Whitesell v. Hull, 66 N 
4. Cal—Page v Fowler, 39 Cal 412, 5 


W. 894, 895. 
423, 2 AmR 462. 
; 20. Gist of distinction 
a iatee ca at SB Fe. ma words cool tair sand “aver 


age,’ [used as descriptive of cotton] 
6 Central Granaries Co. v. Lancas- oa 
ter County, 118 NW. 199, 200, 77|°7, “he primary signification, 


not precisely the same but that qual- 

Neb 319. ity Indheated by the former 1s a 
6. Central Granaries Co. v. Lancaf-/| shade above what the latter de- 
ter County, supra scribes ""—WWaddell v. Glassell, 18 


dustrial Comm.ssion, 255 NW 8&8S?,/91. The Terne, (CCANY) 64 F. 
890, 315 Wis. 616 (2d) 502, 505—Barker v Moore & 
8 Swift & Co v Board of Asses-| McCormack Co, (CCANY) 40 F 
sors, 38 So 1006, 1007, 115 La 331. (24) 410, 411—The Terne, (DCN 


@ Swift & Co v. Board of Asses-| *) 1 F Supp. 548, 647 

s0rs, supra 32. Indian Creek Coal & Mining Co 
1 City of Cincinnati vy Cincinnati vy Kutter, 131 NB 418, 414, 76 Ind 

Gas Light & Coke Co, 41 NE °29,| Arp 52 

241, 53 Ohio St 278 23. Swift & Co v. Board of Asses- 
1i. In re Barton, 114 NE 663, 654, sors, 88 So 1006, 1007, 115 La 821. 


225 Mass 349, LRAI917TE 765 a4. Swift & Co. v Board of Asses- 
12. Century D See New Youk Ed- sors, supra 


son Co v Maltbie, 279 NYS 0949, 25. Allis-Chalmers Af 
g Co v In 
960, 244 Arp Div 436 dustrial Commissioa, 255 NW 887, 
13%. New York Edison Co v. Maltbie, 890, 215 Wis 616 


279 N.¥S 949, 960, 344 Div. 

436 saci 25. Cal—Ford Motor Co v Indus- 
14 City of Cincinrat: v. Cincinaat aoe : aut eee 461 © 

ey rig wee Co, 41 NE 289, | sich —andieywak: v, Wolverine Coal 

, OSt as Co, 148 NW 684, 188 Mich 298 

16 Cali—Sims y. Weeks, (App) 465 $01 

P (2d) 850, 357 N ¥—Damm v. Schreier Contracting 
N Y¥—New York Edison Co v Malt- Co, 257 NYS 705, 708, 235 App 

bie, 379 N.Y S. 949, 960, 344 App Div 478 

Div. 436. Wis —Allis-Chalmers Mfg Co. v. In- 
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Weeks, (App) 45 


7. 


7 C.J.8. 


a mean rate;16 mean;!7 of the ordinary or usual 
type;18 ordinary, reasonable, or usual.?9 “Average”, 
as an adjective, has been distinguished from “ade- 
quate” (see Adequate 1 C.J.S. p 1463 note 27), and 


Phrases: “Average accident [or accidents],’1 
“averace amount contributed weekly,”34 “average 
amount of insurance,”23 “average amount of stock, 
money, rights, creuits, etc.,”2! “average annual earn- 
ing capacity,”25 “average annual earnings,”?6 “aver~- 
age annual railway operating revenue,”4? “average 
attendance upon the schools,”25 “average capital,”*9 
“overage charges,”"9 “average daily balance,”81 
“average daily earning,”32 “average daily wage or 
salary,”®° “average daily wage [or wages],”’°4 “aver- 


dustiial Commission, 255 NW 887, 

888, 215 Wis 616 
a7. “his is a technical expression, 
having a definite meaning in rail- 
road accounting. It embraces re- 
sulis of railway operation, as dis- 
tinguished from income from other 
sources and 18 . . . gross ‘Operat- 
ing revenue” . .,. . decreased by 
‘operating expenses’”—Westbrook v. 
Director General of Railroads, (DC. 
Ga) 263 F 211, 215 

“Gross ‘operating revennese’” con- 
trasted.—Westbrook vy Director Gen- 
eral of Razlroads, (DC.Ga) 263 F. 
211, 216. 

28. Town of Needham v. Town of 
Wellesley, 31 NE 732, 788, 189 
Mass. 8732. 

“Average uumber of scholars in 
the public sohools” contrasted 
Town of Needham v. Town of Wel- 
lesley, 31 NB 783, 738, 139 Mass. 
372. 


29. Central Granaries Co v. Lancas- 
ter County, 1138 NW. 199, 77 Neb. 
319, 330 


30. Hersh v Northern Cent. R. Co., 
14 Pa. 181, 190 


Sl. Phrase dcfined 
“Tha sum of .. . daily balances 
divided by the number of days in the 
mterest period”"—Jones vy. Marrs, 
268 SW. 670, 574, 114 Tex 62 
“Daily balances” compared.—Jones 
4 Marra, 268 SW. 670, 574, 114 Tex. 
32 Franklin v. J. P. Floria & Co, 
(La 4pp) 158 So 691, 594. 
oo. Allis-Chahners Mfg Co v. In- 
dustrial Commission, 255 N.W. 887, 
888, 215 Wis. 616. 


3% Me—Hight v. York Mfg Co, 
100 A 9 10, 116 Me. 81, LRA. 
19170) 277. 

Wis —Allis-Chalmers Mig Co v. In- 
dustiial Commission, 255 N W. 887, 
889, 215 Wis 616—Buulders' Mut 
Casualty Co v. Schultz, 251 NW. 
446, 213 Wis. 346. 


7 C.d.8. 


age daily wages, earnings or salary,”®5 “average de- 
gree of skill, learning and ability,”36 “gyerage earn- 
ing capacity,”*7 “average man,”38 “ ‘average’ mem- 
ber of his profession in good standing,”’%9 “aver- 
age ‘membership of the public schools’,”49 “average 
number of scholars in the publie schools,’41 “aver- 
age or mean rate of specd,’”’42 “average price,?48 


35. Hight v York Mfg Co, 100 A 
9, 10, 116 Me 81, LRA1917E 277 


36. Whitesell v. Hill, (Iowa) 66 N 
W 894, 895. 

ev. Allis-Chalmers Mfg Co v In- 
dustr'1l Commission, 255 NW 887, 
889, 215 Wis 616 


39. Phrase defined 

‘We mean hy the ‘average man’ 
one of fair and ordinary intelligence, 
such as a legislature or town coun- 
cil mght bo cumposed of, but not 
one who looks at everything from a 
technical or scientific standpoint ”-— 
Brede1ick Electric Light & Power 
Co v Freceiick City, 36 A 3863, 84 
Mad 599, 601, 36 LRA 130 


39. Say v Barber, 252 P 312, 318, 
202 Cal 679—Sime v Weeks, (Cal 
App) 45 P (2d) 350, 307. 


40. Town of Necdham v Town of 
Wellesley, 31 NE 732, 733, 139 
Mass 372 


41. Town of Needham v. 
Wellcsiey, supra 


42, Longe v Ottumwa ly & Light 
Co, 142 NW. 1008, 1015, 182 Iowa 
11; 


43. Long v Ottumwa Ry 
Co, supra 


4 Butterfield vi Herren, 
826, 827, 60 Wis 240. 


“Propottionate quantity” contrasted 

Where @ firm of lumber dvaleis 
contiacted to sell one millian feet 
of strip» out of the blizips then in 
pile in their yard, “to be of average 
quality with the six cars hereloiure 
shipped” to the purchasers “as sam- 
ple of the strips herechy sold,” and 
the sample cars contained varying 
quantitios of five different grades of 
strips, it was held Uiat the words 
“to be of avciigo quality,” etic, did 
not mean that the proportionate 
quantity of cach grade as contained 
in the sample cars should be deliv- 
ered undcr the contract, but merely 
that the stiins should be so asaurt- 
ed or culled that those delivered 
should equal in quality thore con- 
tained in the sample cars, wilbout 
referenee to the proportionate quan- 
tity of each grade—Butterficld v 
Herren, 49 N.W. 836, 823, 80 Wis 
240. 


45. Swift v. Board of Assesnsors, 38 
So. 1006, 1007, 115 La. $51 


4. Briuggs’s Quarry v. Smith, 34 §. 
W.(2d) 714, 161 Tenn 683. 


Town of 


& Laight 


49 NW. 


AVERAGE 


age weekly wage 


47. Talbot v. Anderson, 
350, 352, 80 Utah 436 
48. Norman's Cese, 180 NH 238, 
239, 278 Mass 404,82 ALR 88— 
O’Loughlin’s Case, 169 NE _ 907, 
$08, 270 Mass 336—In re Rice, 118 
NID 671, 676, 289 Moss 8265, Ann 

Cas 1918H 1052 


49. Arizg—Buisendine’ vy. 
Dios, 62 P (2d) 326, 329 

La—IFranklin v J P Floma & Co, 
(App ) 158 So 6591, 594 

Muss—In re Darton, 111 N.E 668, 
661, 225 Moss 319, LRA1917TH 
765 

N Y—Damm v Schreier Contracting 
Co, 257 NYS 705, 708, 235 App 
Div. 478 

Utah —State Road Commission v. In- 
dustrial Commission of Utah, 190 
P. 544, 517, 56 Utah 262. 

6 CJ p 873 note 28 


Difference impled. 

““‘Avo11ge’ woekly earnings implies 
that the carnings in some weeks have 
been greater or less than in otheis” 
—Sicvens v. Diack, Sivalls & Buy- 
son, 42 P (2d) 139, 190, 89 N.M 124 


“Wedkly carnings” distinguished.— 
Stevons v SGiack, Sivalla & Biyson, 
42 P (2d) 189, 190, 39 NM. 124. 


50. Md—Stevenson v Hill, 189 A. 
910, 912—Neriill v State Military 
Department, 136 A. 897, 898, 1523 
Md 474—Pivanaidl v. Emerson Ho- 
tel Co, 108 A 15.1, 481, 1386 Md 05 

Mass—Powers’ Case, 176 NB 651, 
623, 275 Mass. 515, 75 ALR 1220 

N.M—Sievcos v Llack, Sivalls & 
Bryson, 43 P (2d) 189, 190, 39 NM 
124 

Ohio —Staie ex rel Smith v Indus- 
tz1al Commission of Ohio, 187 N 
lS 768, 769, 127 Ohio St 217 

T onn—Drage’s Quarry v. Smith, 34 
SW (2d) 714, 161 Tenn 688. 

Utah —State Road Commission v. In- 
dustrial Commission of Utah, 190 
P 644, 646, 56 Utah 252 


“Sqll weekly wage” distinguished. 
— State ex rel Ealdow v. Industral 
Commission of Ohio, 192 NE 873, 
875, 128 Ohio St. 573, 


51. Aris—Briarndine  v. 
Bros., 62 P.(2d) 326, 329. 

Ohio —State ex rel Smith v. Indus- 
trial Commission of Ohio, 187 NN. 
768, 768, 127 Ohio St 217. 

Utah.—State Road Commission v. In- 
dustrial Commission of Utah, 190 
P. 644, 546, 56 Utah 252. 
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18 P (2d) 


Skousen 


Skousen 


“average quality with,”44 “ ‘average’ value of stock on 
hand,’45 “average wages,"46 “average water de- 
livery,"47 “average weekly amount,”48 “average 
weekly earnings,”49 “average weekly wage,” “aver- 


. « - at the time of the injury,”54 


“average weekly wages,”52 “average weekly wages, 


“Average weekly wage” contrasted. 
=——State ex rel. Kildow v. Industrial 
Cominission of Ohio, 192 NB 878, 
876, 128 Ohio St 678. 


52. Ind—Muller v. Binkley Min. Cz., 
190 NI 886, 887, 99 Ind App 257 
—lIndian Creek Coal & Mining Co. 
v Kutter, 181 N.B. 418, 414, 76 
Ind App 62. 

Ky—Jones v Davis, 64 
681, 683, 246 Ky. 293 

La—Franhlin v J P Flona & Co, 
(App) 158 So 6591, 594 

Me—Hight v York Mfg. Co, 100 A. 
8, 10, 116 Me 81, LRAI1917H 277. 

Md—Meri1ll vw State Muilitary De- 
rartment, 186 A 897, 899, 152 Md 
474 

Mass -——Federico’s Case, 186 NE 599, 
600, 283 Mass 430, 88 ALR 630— 
Nozrman’s Case, 180 ND 238, 239, 
278 Mass 461, 82 ALR. 885— 
O’Loughblin’s Case, 169 NB 907, 
270 Mass 326—Snow’s Case, 147 N 
H 877, 252 Mass 426—In re Rice, 
118 NE 674, 676, 229 Mass 3325, 
Ann Cas i918H 1052—In re SBar- 
ton1, 1141 NH 683, 664, 225 Mass. 
349, LRA1917D 765—In re Gillen, 
103 NBD 346, 215 Mass. 96, 97 

Ob10 —State ex rel Kuldow v. Indus- 
trial Commission of Ohio, 192 N. 
B. 873, 875, 128 Ohno St 578—State 
ex rel Smith v. Industiial Commuis- 
sion of Ohio, 187 NE 768, 769, 127 
Ohio St 217, 

Tenn —Dragg’s Quarry v. Smith, 838 
SW (2d) 87, 88, 161 Tenn. 682 


Zdmited to money value 

“*Averago weckly wages’ .. . 
means wages in money or other 
things which have been given a flw4 
money value at the outset."—Pica- 
nardi v. Eincrson Hotel Co, 108 aA. 
483, 484, 135 Md. 95. 


Flips included 

“The finding of the [compensation] 
board to the effect that the tips [re- 
celved by a waitress] constituted a 
part of the avorage weekly wage 
cannot be pronounced unwarranicd 
in law "—Powers’ Case, 176 NE. 621, 
275 Mass. 515, 75 ALR, 1220. 


When board included 

Value of board furnished by em- 
Ployer to employec as part of his 
compensation for services held not 
to be included in calculating his 
“average weekly wages” unicss its 
money value was fixed by the parties 
at the time of the hiring.—Picanurdi 
v. Hmerson Hotel Co, 108 A. 483, 
484, 1365 Md. 95. 


8 'W (2d) 


AVERARGE—AVIATION 


earnings or salary,’53 “eotton ‘of an average quali- 
ty’,”54 and “reasonable average return. 55 


A VERBIS LEGIS NON EST RECEDENDUM.56 


AVERIA. As a technical term m Spanish maritime 
law, 1t has aeqnired a meaning analogous to the Eng- 
hsh word “average” used mm a hke connection 5? 


AVERIA. Law Latin, live beasts; work beasts or 
working animals; cattle;58 also property, goods, 
chattels, ete 59 


AVERIIS CAPTIS IN WITHERNAM. A writ 
granted to one whose catile were unlawfully dis- 
traimed by another and driven out of the county m 
which they were taken, so that they could not be 
replevied by the sheruff.60 


AVERMENT. A direct and positive allegation of 
a fact, made in a manner capable of beimg travers- 
ed,®1 a positive statement of facts in opposition 
to argument or inference.62 In old pleading, a veri- 
fication.68 As a technical term im various plead- 
ings, the word 1s more fully discussed in the titles 
Equity §§ 217-225 [21 C J. p 389 note 78—p 397 note 
52], Indictments and Information §§ 109-126 [31 
CJ. p 668 note 10-p 689 note 17], and Pleading §§ 
13-44 [49 CJ. p 43 note 97-p 102 note 40]. The 
word has been distinguished from “colloquium” and 
‘Gnnuendo.’64 


AVERRARE. In feudal law, a duty required from 
some customary tenants, to carry goods in a wagon 
or upon loaded horses.&5 


63. Hight v. York Mfg. Co, 100 A 


564, 64 AmD 170 


“Good fair cotton” distingushed.— 
Waddell v Glassell, 18 Ala. 561, 564, 


Avena otiosa—idle, 
8, 10, 116 Me 81, LRA1917E 277 | beasts, cattle—Adams G 


564. Waddell v. Glassell, 18 Ala. 661,/59. Adams Gloss 
60. Black L D, citing Reg. Org p 
gs 


7 OJd.S. 


AVEBRSIO. In the civil law, an averting or turning 
away, a term applied to a species of sale in gros. 
or bulk; letting a house altogether, instead of in 
chambers.66 


AVERT. To avoid; to overcome,®? to turn aside 
or away; to ward off or prevent the occurrence or 
effect of 58 The word has been distinguished from 
“escane 769 

Phrases: “Avert the danger real, or to the de- 
fendant apparent;”7 also “averted or avoided the 
danger.”71 


AVET. A term used in the Scotch law, signifying 
to abet or assist.72 


AVIA. In the eivil law, a grandmother,?® 


AVIADORB. In Merieo, the person with whose mon- 
ey or subst-nece the work of developing mining prop- 
erties is carried out; also a person who finances, or 
lends monetary assistance to, the development of an 
agricultural or cattle grazing hacienda.74 


AVIATIOCUS. In the eiv.l law, a grandson.75 


AVIATION. As the art or science of traveling 
through the air the word is defined in the title Aenal 
Navigation § 2. 


Phrases “Aviation operation,”?76 “ in 
aviation,”?? “engaged in aviation or aeronauties,”78 


“engaging or participating... im aviation or 


ing.”".——Cook v Commonwealth, 72 8. 

W 283, 284, 24 Ky L 1731 

6G. Barnes v Commonwealth, 61 8S 
W 783, 110 Ky 848, 351, 22 Ky L. 
1802, quoting Webster D 

69. Jarrel v Commonwealth, 48 8 


unemployed 
loss 


54 Am D. 170 


55. New York Edison Co v, Maltbie, 
279 N.Y S. 949, 960, 244 App Div. 


436. 


56 A maxim meaning “From the 
words of the law there must be no 
departure ""—Buinll L. D Applied in 
Forrest v Forrest, 10 Barb (N Y) 46, 
48, 5 How Pr. 125, 3 Code Rep 141, 


2 Edm SelCas 171, 9 N ¥ Leg Obs 


89—Deckman v Herald Printing & 
Publishing Co, 17 PaCo. 507, 509— 
Godbe v. Salt Lake City, 1 Utah 68, 
77. 


57. Escriche Diccionario—6 CJ. p 


874 note 31. 


88. Adams Gloss. 

Averia carruce—beasts of the 
plow—Black L D, citing 3 Biack- 
stone Comm p 9 

Averia elongata—cattle eloigned, 
that is, carried to places unknown.— 
Adams Gloss, 


61. Laughln v. Flood, 8 Munf (17 
Va.) 256, 262—6 CJ p 874 note 32 


62. Ala-—-Prigmore v. Thompson, 
Biinor 420 

N C—Starnes v, Erwin, 23 NG 236, 
238 

Pa —Hakun v. Metropolitan Life Ins 
Co, 182 A. 708, 708, 180 PaSupe: 
4§0. 

6. Burnll L D 


64, Van Vechten w Hopkins, 6 
Johns (NY) 211, 220, 4 AmD. 389 
—€6 CJ p 874 note 83 [b] 

6. Black L D. 
6&6. Black L D, 
Comm p 5617. 
Avermo ypericuli—a turning away 
of peril. Used of a contract of in- 


citing 4 Kent 


67. Jarrel v. Commonwealth, 43 8 
W (2d) 177, 178, 240 Ky 845 


“Avoiding” compared with “avert. 
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W (2d) #4177, 178, 240 Ky 845— 
Barnes vy Com, 61 SW 733, 110 
Ky 848, 351, 22 Ky L 1802—Utter- 
back v Com, 59 SW 616, 516, 60 
SW. 15, 28 Ky L i011. 

70. Jarrel v Commonwealth, 48 S. 
W (2d) 177, 178, 240 Ky 8465 

71. Cook v Commonwealth, 72 SW. 
283, 284, 24 Ky L, 1781. 

72. Black L. D. 

73 Black L, D. 

74 Idscriche Diccionario. 

75. Biack L. D. 

76. Irwin v Prudential Ins. Co. of 
America, (D C Mich ) 6 F Supp. 382, 
$83. 

77. Alasonic Ace Ins Co v. Jackson, 
164 NB 628, 630, 200 Ind 472, 61 
ALR 840 


78 Goldsmith v. New York Life Ins. 
Co, (CC.A.Mo.) 69 B.(2d) 278, 375, 
276. 
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aeronautics,”?9 “participation . . . in aviation or 
aeronantics,”®9 ond “participation in aviation or sub- 
marine operations.’’81 


AVIO. In Mexican law, the money or provisions 
which are suppled to prospector by the aviador to 
develop a mine or “prospect;” the equivalent of 
“stake” in the mining parlance of western Ameri- 
ea, including any contract, frequently a lease, for 
the development of mining properties.82 Also ap- 
pled to sumilar financial aid in the development or 
working of agricultural or cattle lands.8® 


AVISAMENTUM. Law Latin, in old Enghsh law, 
advice, counsel.54 


AVISARE. Law Latin, in old Enghsh law, to ad- 
vise.85 


AVISEMENT. Law French, advisement; consid- 
eration, consultation.86 


AVISEE. Law French, in old Enghsh law, to ad- 
vise; to dchberate; to consult.87 


AVIZANDUM. Law Lat, advisement; delibera- 
tion.68 In Scotch law, to make “avrizandum” with 
a process 1s to {ake it from the public court to the 
private consideration of the judge.®9 


AVIATION—AVOID 


AVOOACION. In Spanish law, the act of a su- 
perior court or judge in taking jurisdiction of a 
cause pending before an inferior one without an 
appeal or other proceeding which would ordinarily 
confer such jurisdiction.9? 


AVOCAT. French, an advocate; a barrister.91 


AVOOATION. The primary meaning of the word is 
a calling away, a diversion,®? or something that calls 
one away from other work,®* suggesting, it has been 
said, the idea of the smaller atfars of life, or oc- 
casional employments, as distinguished from one’s 
ordinary or prineipal occupation 94 Subordinate or 
occasional occupation;®5 such acts or business as 
may be performed on days of the week usually de- 
voted to secular business in the pursuit of a lawful 
employment.96 In a derived sense, particularly in the 
plural, the word has been defined as occupation, usual 
employment, or vocation;9? but 1t has also been com- 
pared with, and distinguished from, “oceupation,’95 
and “vocation.”99 


Phrases: “Business, avocation, or employment,”? 
“habitually engages in any avocatlion or employ- 
ment,”? “regular business or habitual avocation,”’8 
and “nsual avocation.’’4 


AVOID. In one sense, to avert,5 evade or escape,® 
not necessarily umplying any artifice or subterfuge 


¥79. Blonaki v Bankers Life Co, 248 
NW 410, 209 Wis 65. 


80 Head v New York Life Ins Co, 
(CCAOkI]) 43 F (2d) 517, 519. 


81. Muissour: State Life Ins Co v 
Martin, 69 S W.(2d) 1081, 1082, 188 
Ark 907 

8% Escriche Diccionario. 

As lease 
“Padre McNamara brought with 

him the contract of lease or avio, 

which had been concluded between 
him, as the agent of Jos6 Castro, and 

Alexander Fozbes.”—Castillero v. U. 

8, (Cal) 2 Black (U.8.) 17, 203, 17 

Lid 360 


Esciiche Diccionario, 
Adams Gloss. 

Adams Gloss. 

Adams Gloss. 

Adams Gloss. 

Adams Gloss. 

Black L D. 

Escriche Diccionario. 
Black L. D. 

Del—Bullitt v. Delaware Bus 
Co, (Super) 180 A. 519, 522. 


Ind —Rors v, State, 36 NB 167, 168, 
9 Ind App 35, quoting Webster Int. 
D. 


PEFSSRSAIRRS B 


$3. Muller v. Stevens, 195 N.W. 481, 


482, 224 Mich. 626, 681, quoting 
Fernald Eng Synonyms, Antonyms 
and Prepositions 


9% Bullitt wv Delaware Bus Co, 
(Del Super ) 180 A. 519, 523. 


95. Mutual Iufe Ins Co of New 
York v. Enecks, 154 SH 198, 199, 
41 Ga App 644. 


96. State v. Conger, 14 Ind 396, 897. 
Held to be or not to be “avocations” 
(1) The selling of liquors on Sun- 
day has been held an avocation — 
Voglerong v. State, 9 Ind. 113, 113. 


(2) Gaming held not an avocation 
within the prohibition of the Sunday 
law—State v. Congor, 14 Ind 396, 
397 To same effect Wostern, etc, 
km Co v Young, 10 SH 197, 83 Ga 
512, 616. 


87. Ind—Stellhorn v. Board of 
Com’rs of Allen County, 110 NB 
89, 91, 60 IndApp i14—Ross v. 
State, 36 NB 167, 168, 9 Ind App. 
35, 86 

Mo—State v. Canton, 43 Mo, 48, 51 

Neb —Dodge v. Guidinger, 127 NW. 
122, 87 Neb 349, 350, 1388 AmSR 
494. 

Tex —~Peters v. State, (Cr.) 23 S.W. 
683 


98. Del—Bullitt v. Delaware Bus 
Co., (Super) 180 A 519, 5232, 
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Ind—Rosa v State, 86 N.H 167, 168, 
9 Ind App 85 

99. Ga—Mutual Life Ins. Co of 
New York v Enecks, 154 SH 198, 
199, 41 Ga App 644 

Ind—Ross v State, 36 ND 167, 168, 
9 Ind App 4%65. 

Mich—Muller v Stevens, 195 NW. 
481, 483, 224 Mich 626 

Tex—Peters v State, (Cr.) 28 8S. W. 
683. 

i. National Bank of Baltimore v. 
Steele, 122 A 623, 634, 148 Md. 484. 


2 National Bank of Baltimore v. 
Steele, supra 

3 National Bank of Baltimore v. 
Steele, supra. 

4 Ga—Mutual Life Ins Co of New 
York v Hnecks, 154 SH 198, 199, 
41 GaApp 644. 

Ind—Stellhorn v Board of Com’rs of 
Allen County, 110 NE 8sg9, 91, 60 
Ind App 14—Ross v. State, 86 N. 
H 167, 168, 9 IndApp 365. 


& Jarrel v. Commonwealth, 43 S.W. 
(2a) 177, 178, 240 Ky. 845 
6@ Burrill L. D—Graves v. Apt, 124 
N.H 482, 433, 233 Mass. 587. 
“Hscape” distinguished.—Jarrel v. 
Commonwealth, 453 S W (2d) 177, 178, 
240 Ky 846 
4 ' dstinguishelL—Booth v. 
Scott, 205 SW. 638, 639, 276 Mo. 1. 


AVOID—AVOWANT 


in escape.’ In another sense, to render void § 


Phrases: “‘*Avoid’ such danger,’® “avoid the com- 
mission of a wrong,”10 “‘ayoid’? the laws of this 
state,”11 “ ‘avo,.d’ the threatened, actual, or apparent 
danger,”1° “svoid the will,’!8 “shall not avoid,?’14 
and “when the principal shall avoid;"15 also “col- 
lateral questions are to be ‘avoided;’”16 and also 
“ ‘avoiding impending danger,”1? “avoiding the laws 
of this state,"1®8 and “avoiding the results of in- 


jury.” 19 


AVOIDABLE. Capable of being avoided, shunned, 
escaped, or prevented.20 


Phrases: “Avoidable accident,”2! and “avoidable 
consequences.”!24 


AVOIDANCE. In a general sense, a making void, 
useless, or empty.22 In techmical application, some 
admission in effect of the existence, prima facie, 
of a cause of action in the complainant at some time, 
and some fact supervenient which avoids 1¢ mm favor 
of defendant ;** the introduction of new or special 
matter, which, admitting the premises of the op- 
posite party, avoids or repels lis conclusions.25 


Phrases: “Avoidance of the pohey,’26 “avoidance 
of the principal,’*7 “eontest and avoidance of the 
will,”28 and “matter in avoidance,’!29 


AVOIR or AVOYER. Law French, property, es- 
tate, wealth, money, substance, means, ability, effects, 


7. Booth v. Scott, 205 SW. 633, 639, 
276 Mo. 1. 

8 Burnll L D—6 CJ. p 874 note 
435 

9 Jarrel v Commonwealth, 48 SW 
(2d) 177, 178, 240 Ky 8465 


10. Booth v Scott, 205 SW 638, 
639, 276 Mo 1 
“ivade its punshment” contrasted, 
-——Booth v. Scott, 205 S.W. 638, 689, 
276 Mo 1 
11. Booth v Scott, supra 


12. Jarrel vy Commonwealth, 43 
W (3d) 17%, 178, 240 Ky 845 


13. Whitmore v Smith, 221 P. 7765, 
777, 94 OE] 90. 


1a Graves v Apt, 124 NH 482, 433, 
233 Mass 687 

25. Graves vy Apt, supra 

46 Moody v Peirano, 88 P. 880, 4 
CalApp 411, 417 

Absolute exclusion not impled 
‘The dnection in this section [of 

a statute] that collateral questions 

are to be ‘avoided’ indicates that 

they are not absolutely excluded 

from cunsideration "—Moody v Pei- 

rano, 88 P 380, 4 CalApp 411, 417 


17. Cook vy Commonwealth, 72 SW 
288, 284, 24 Ky L 1781, 


276 Mo 1, 


20. Century D 
“Gnavoldable” 


able’ 


166 Md 313. 


568, 570 


18. Booth v. Scott, 205 SW. 638, 638, 


18 Dippold v Cathlamet Timber 
Co, 225 P 202, 205, 111 Or, 199 


“The distinction between ‘avoid- 
and ‘unavoidable’ ... 18 
the distinction between volition, will, 
purpose, design, or intent on the one 
hand, and chance, uncontrollableness, 
compelling necessity, 
tariness on the other ”-——American 
Stores Co v. Herman, 171 A. 54, 59, 


21. American Stores Co. v. 
171 A. 54, 59, 166 Md, 312 


30. 
31. 

#2. Rosenberg v. Stone, 168 SE 436,| 90. Black L D 
437, 160 Va. 381. oe 
34. 


“Contributory uegligence”  con- 
trasted.—Dippold vy Cathlamet Tim- 
ber Co, 225 P 202, 205,111 Or 199 


23. Bouvier L. D. 
“4. Uri v Hirsch, (CCMo) 133 ¥./36 Hood v. Hood, supra. 


25. Mahaiwe Bank y. Douglass, 81 
Conn 170, 177, quoting Bouvier L. 
D—6 CJ p 875 note 48. 


a6. US.—Hanson v Royal Ins. Co, 


7 CJS 
goods, chattels; having those or either of them.30 


AVOIRDUPOIS. As ihe name of a system of 
weights, the term will be defined in the title Weighis 
and Measures. 


AVOUOCHER. The calling upon a warrantor of 
lands to fulfill his undertaking.3! 


AVOUE. In French and Canadian law, a barrister, 
advocate, solicitor, or attorney; an officer charged 
with representing and defending parties before the 
tmbunal to which he 1s attached ®2 


AVOUTERIE. Law French, adultery.*8 


AVOW. To acknowledge and justify an act done; 
to make an avowry °4 


Ph,ases: “Avowed object of claiming it,”85 and 
“avowed object or intention.”36 


AVOWAL. In a particular or technical application 
in trial procedure, an “avowal” has been described 
as a declaration or statement by counsel the pur- 
pose of which is to enable the court to know what 
a witness would have stated in answer to the ques- 
tion propounded, and to inform the court what the 
interrogator would prove contrary to the testimony 
given at the tral.87 


AVOWANT. One who makes an avowry.88 


(Tenn) 257 F. 715, 717, 169 GC 
A 3. 


Pa—Davison v. London, etc, F. Ins 
Co, 42 A. 2, 3, 189 Pa. 183. 


“Oancellation of the policy” dis. 
tingmshed.—-Hanson v Royal Ins 
Co, (Tenn) 257 EB 715, 717, 169 C. 
C.A. 8—Davison v. London, etc., Fire 
Ins Co, 42 A. 2, 8, 189 Pa 182. 

27. Graves v Apt, 124 ND 432, 438, 

233 Mass 687 
and involun-| 28, Whitmore v Smith, 221 P. 775, 

177, 94 OKL 90. 

29. Cooper v. Tappan, 9 Wis 3861, 

367—6 CJ. p 875 note 49 [a]. 

Adams Gloss. 
Black L D. 


Adama Gloss. 


Black L D—Newell Universal 
Mill Co v Muxlow, 21 NBD 1048, 
115 N'Y 170, 174 


35. Hood v. Hood, 35 Pa. 417, 428. 


37. Fennell v. Frisch’s Adm’r, 284 S 
W. 198, 200, 192 Ky 6365. 


33 Black L D—L. A W. Accept- 
ance Corporation v Chernick, 143 
A. 788, 784,49 RL 4384, 
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7 0.9.8. 


AVOWEE. In ecclesiastical law, an advocate of a 
church benefice.®9 


AVOWRY or ADVOWRBY. Originally at common 
law, a pleading by which a landlord avowed [admut- 
ted] the taking of a tenant’s chattels and sought to 
justify the taking.4° Its use appears in some cases 
to have been extended ;41 and it has been defined as 
the setting forth, as in a declaration. the nature and 
merits of defendant’s case, showing that the distress 
taken by him was lawful, which must be done with 
such sufficient certainty as will entitle him to a 
“retorno habendo;”4* also as a cause of action, a 
declaration, or a separate count;4® a determination 
of an election before any judgment given.44 “Avow- 
ry” has been distinguished from “cognizance”45 and 
“<mstileation.”’46 


AVOWTERER. In English law, an adulterer with 
whom a married woman continues in adultery.47 


AVOWTRY. In old English law, adultery.48 


AVULSION. Sec the titles Navigable Waters § 86 
[45 C.J. p 530 note 2-p 533 note 32] and Waters § 
79 [67 C.J. p 828 notes 62-69]. 


AVUNCULUS. In the civil law, a mother’s broth- 
er, 49 


38. Black L. D. 


48. Black L D, citing Termes de la 


AVOWEE—AWARD 


AVUS. In the civil law, a grandfather.5° 


AWAIT. While “await” is given as one of the defi- 
nitions of “abide” (see Abide 1 CJ.S. p 307 note 
26), 1t has also been distinguished therefrom.54 


Phrases: “Await the action of the Court of Ap- 
peals,”52 also in its participial form in phrases 
such as “awaiting delivery,”53 “awaitimg further 
conveyance,”54 and “awaiting irial.”65 


AWARD. 
Noun 


In a gencral sense, a judgment, sentence, or final 
decision.56 In its technical sense of a decision of a 
tribunal, other than a court, to whom the parties 
to a controversy submit their differcnees, the term is 
defined and the subject matter is fully treated in 
Arbitration and Award § 71 et seq In other par- 
ticular connections, it has been said that the noun 
“award,” as used in legal parlance, is synonymous 
with “decision,” “determination,” “judgment,”5? and 
“roport,”58 and has been distinguished from “apree- 
ment” and “release,’’59 


Phrases: “After an award has been made,?60 
“orreement for or award of compensation,’”61 “ 
ment . .. has not bocome an award,’’82 “ogree- 
ment or award,”63 “appeal from the award,”64 “award 
for partial disability,’65 “oward made by the In- 


57. Minn—Rosenquist v. O’Neil & 


40. L A W Acceptance Corporation| Ley Preston, 215 NW 621, 623, 187 
v Chernick, 143 A 783, 784, 49 It |49. Black L D, citing 2 Blackstone| Minn 3876. 
I 431 Comm p 230 Oki—Murch Bros Const. Co v 


41. L A W Acceptance Corporation 
v Chernick, supra 


42, NTJ—Diown v. Bissett, 21 NJ 
Law 267, 374 

N Y—dHill v. Stocking, 
284. 

6CJ p 875 note 55. 

As usril in the action of replevin see 
Replevin $§ 160-163 [564 CJ p 617 
note 20—p 62N note 67]. 


43. Nowell Universal Mill Co v 
Muxlow, 21 NE 1018, 115 NY. 
170, 175 


speaking an avowry is in 
the nature of an action or declaira- 
tion, and by it the avowant mukes 
title to the ecnption of the pioperty 
of anothe: —-Drown v Dirsett, 21 N 
JLaw 207, 374—Hquitahle Co-op 
Fdy Co v. Ilernee, 33 Hun (NY) 
169, 177—6 CJ. p 876 note 569. 


44, Equitable Co-operative Fdy. Co 
v Horsee, 33 Hun (NY) 169, 177. 

45, Brown v. Bissett, 21 NJ Law 46, 
49 

46. Black L D, citing 2 Jones, Sir 
William, p 25. 

47. Black L. D., citing Termes de la 
Ley. 


6 Hill 277, 


Avunculus mognus—e grandmothb- 
er’s brother (avi@ frater), great un- 
cle—Adams Gloss 

Avunculus major—a brother of the 
great grandmother, great grand un- 
cle (proavima frater) —Adams Gloss 

Avunculus maximus—a brother of 
the grent-great grandmother (aba- 
vie frater) —Adams Gloss 


50. Black L, D 


51. Wilson v. State, 7 TexApp 88, 
39. 


52. Wilson v Stnte, supra 


“Abide tho judgmont of the Court 
of Appeals” held not equ.valent— 
Wilson v Siate, 7 Tex App. 38, 39 
53. Michigan Cent R Co v Muin- 

ernl Springs Mfg Co, (Conn) 16 

Wall(0S) 318, 327, 21 LEd 297— 

6 GJ p 876 note 65 [a]. 


54 Texas & Pacific Ry Co v Reiss, 
(N Y.) 22 SCt 258, 188 US. 621, 
627, 46 Ld 358. 


55. State v Fleming, 126 NW. 5665, 
20 ND 105, 108. 


56. Higginbotham v. State, 101 So 
166, 20 AlaApp. 159, 
Webster D. 
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Cupp, 57 P (2d) 852, 855—Olentine 
vy Calloway, 295 P. 608, 610, 147 
Okl 1387 


58 Fornance v. Montgomery County, 
166 A 2381, 233, 311 Pa 18. 


59. Odrowrki v Swift & Co, 162 P. 
268, 269, 99 Kan 163 


60. Rosenquist v O’Neil & Preston, 
245 N.W 681, 632, 187 Minn 875 


61. Odrowski v Swift & Co, 162 P. 
268, 269, 99 Kan 163 


63. Bruce v Stutz Motor Car Co of 
America, 148 NE 161, 162, 88 Ind 
App 257 


63. Ill—Donk Broa Ceani & Coke Co 
v Industrial Commis: iva, 158 NE, 
$44, 345, 325 Jll 19:—-Simpson 
Constr Co v Industrial Rowrd of 
Illinois, 114 NBD 138, 1389, 375 I. 
006 

Ken —Odrowski vy Swift & Co., 1632 
P. 268, 269, 99 Kan. 163 


6 Ga—Davis vy tua Life Ins. 
Co, 1651 8H 812, $13, 41 Ga.Apn 
113 

Pa—Fornance v. Montgomery Coun- 
ty, 166 A. 231, 233, 311 Pa. 18% 


quoting| 65. Davia v ‘tna Life Ins Co., 151 


SH. 812, 813, 41 GaApp. 118. 


AWARD—AWAY 


dustrial Commission,”68 “gward of compensation,’8? 
“award of damages,”68 “award of the board,’69 
“ ‘award’ of the viewers,”?9 “award on agreement,”71 
“award or decision,”?2 “award providing for com- 
pensation in installments,”73 “award was .. . en- 
tered,”74 “closed on previous award,’?5 “definitive 
‘award,’ "6 “denial rather than ‘award,’ ”77 “final 
award,”78 “final ‘award,’ ‘order,’ ‘judgment,’ or ‘de- 
cision,’ "79 “proceedings or an award,”89 and “settle- 
ment agreement and awaid of compensation based 
thereon ;’”81 and also “awards of compensatiun.”82 


Verb 


To adjudge, to give, or assign by sentence or jadi- 
cial determination ;83 to grant, concede, or adjudge 
to.84 The verb “award” has been distinguished from 
“allow” (see Allow 3 C.J.S. p 889 note 94). 


Phrases: “A court ‘awards’ an injunction,”®5 “a 
jary ‘awards’ damages,”86 “gwards compensation,”87 
“one ‘awards’ a contract to a bidder,”88 and “the 
eourt awards the followmg pumshment;”®9 also 


66. Davis v. tna Life Ins. Co, su- 
pra 

67. Murch Bros Const Co v. Cupp, 
(Okl1) 57 P (2d) 853, $35 

€& State v. Lear, 186 NW. 
1015, 176 Wis 406 
“Way include an agreement as to 

damages."—-State v Lear, 186 NW 

1014, 1015, 176 Wis. 406 

69. Ind—JFrankfort General Ins Co 
v. Conduitt, 127 NH. 212, 214, 74 


1014,, App 8&8 


GaApp 376. 


‘Le 
Ky —Black Mountain Corporation v. (2d) 632, 623 
Middleton, 49 SW (2d) 3818, 3819, 
243 Ky 6527. 


70. Fornance v. Montgomery Coun- 
ty, 166 A 281, 233, 811 Pa. 18 


71. Dewey v. Union Hlectric Light 
& Power Co, (MoApp.) 88 SW 
(2d) 203, 206 


72. NY—Sperduto v. New York 
City Interbornugh Ry. Co, 128 N 
EH 207, 208, 236 NY 73—Kraemer 
v Mergenthaler Linotvpe Co, 189 
NYS. 192, 194, 198 AppDiv. 60— 
Freedman v Northwestern Casual- 
ty & Surety Co, 2388 NYS. 880, 
331, 138 Mise 713 

Okl—Olentine v. Calloway, 295 P. 
608, 611, 147 Okl 137 


73. Donk Bros Coal & Coke Co. v 
Industriel Commission, 156 NB 
844, 345, 346, 325 Ill 198 


74 Donk Bros Coal & Coke Co. v. 
Industrial Commission, supra. 


76. Kraemer v. Mergenthaler Lino- 
type Co, 189 NYS. 198, 194, 198 
App.Div. 60. 


76. Higgins v Commonwealth Coal] 166. 169 
& Coke Co., 2161 A. 745, 747, 106 Pa., 89. 
Super. 1, 


$21 


&& Black L. D. 


166, 169 


S& Black lL. D. 


77. Rosenquist v 
245 NW 621, 623, 187 Munn 375 


78 Youngstown Sheet & Tube Co v / 93, 
Torrez, 174 NE 296, 297, 92 Ind 


79. Southern Surety Co. 
York v. Bllott, 161 SH 679, 44 


80. Lunzer v W F Buth & Co, 
(Minn ) 261 NW. 477 


Held not “award of compensation” 
under statute-—Texas HDmployers’ 
Ins .Ass’n vy. Watkins, (Tex Civ App ) 
90 SW (2d) 622, 628 


$2. Martin v. Rudolph Wurhltzer Co, 
298 NY.S 106, 108, 249 App Div 


83. Cal—Hobson v. Superior Court 96. 
of Tulare County, 280 P 456, 458, 
69 CalApp 60, cited in Black L. D 

Minn —Starkey v City of Minneapo- 
lis, 19 Minn 203, 19 Gilf 166, 169. 


$5. Black L. D. 
Minneapolis, 19 Minn. 208, 19 Gilf 


se. Black L. D. 
Minneapolis, supra. 


Davis v Altna Life Ins Co, 161 
SE. 812, 818, 41 Ga.App 113. 


See Jackson v. State, 142 NB i, 3, 
194 Ind 1380—Starkey vy. City of 
Minneapohs, 19 Minn. 203, 19 Gulf. 


Higginbotham v State, 101 So. 


7 C.J.S8 


“efter the contract has been awarded,”?°9 “all costs 
which may be awarded,”9! “awarded a contract,’ 
‘awarded’ against the appealing party,’”®5 “award- 
ed him by the arbitrators,”94 “awarded to such 
highest bidder,”95 “compensation be awarded,’’6 
“eompensation previously awarded,”9? “contract was 
awarded,”98 “contract was awarded as aforesaid,’’99 
and “was duly awarded to this plaintiff.”2 


Adjective 


The word has also been used adjectively, as in the 
phrase, “award judgment sentence,’4 


AWARE. “Apprised, cognizant, or conscious:? in- 
formed.? The word in its ordinary meaning presup- 
poses or requires actual knowledge.§ 


Phrase 
insolyent.”6 


“Become aware that such corporation is 


AWAY. From this or that place; apart; remote, 
removed 7 


$0. Town of Winnfield v Collins, 78 
So 747, 749, 143 La 498 


Hobson v Superior Court of 
Tulare County, 230 P 466, 458, 69 
CalApp 60. 


$2. Starkey v City of Minneapolis, 
19 Minn 203, 19 Gilf 166, 169 


83. Hobson v. Superior Court of 
Tulare County, 280 P. 456, 458, 
69 CalApp 60. 


94 Lehrman v. Prague, 162 A. 15, 
16, 115 Conn. 484. 


95 Jackson v. State, 142 NB. i, 2, 
194 Ind. 130 


$6. Davis v. Altna Life Ins. Co, 151 
SH 8132, 41 Ga.App 113. 


97. Olentine v Calloway, 
608, 610, 147 Okl 137. 


Jackson v State, 142 N® i, 3, 
194 Ind 180. 


98. Starkey v. City of Minneapolis, 
19 Minn. 203, 19 Gilf 166, 169 


1. Starkey v. City of Minneapolin, 
supra. 


@ Higginbotham v,. State, 101 So 
166, 20 Ala App. 159. 


O’Neil & Preston, 


of New 


Texas Employers Ins Ass'n v 
(TexCivApp) 90 SW 


295 P 


See Starkey v. 


& Daniels v. Berry, 146 SH 420, 
See Starkey v./ “405 148 SC. 446, quoting Web- 
ster D. 


4 Anniston Hlectric & Gas Co v 
Rosen, 48 So 798, 801, 159 Ala. 
195, 203, 1388 AmSR. $32. 


& Daniels v. Berry, 146 SH. 420, 
4265, 148 8.C. 446. 


6 Daniels v. Berry, 146 8.H. 420, 
425, 148 8.C. 446. 


Century D. 


1312 


7 C.Jd.58. 


Phrases “Away from,’’® “away from the plant,””9 
and “away-golng crop,” see Landlord and Tenant § 
349 [36 C J. p 104 note 3—p 107 note 45]. 


AWE. Profound reverence; oftenest used with ref- 
erence to the Deity; but it likewise may be applied 
to things or beings regarded as sublime.10 


Phrase: “Subjugate or restrain by awe.”11 


AWFUL. While primarily and im correct usage, the 
word has been defined as meaning striking or in- 
spirmg awe, fillimg with dread, or dread mingled 
with profound reverence; hence appalling, causing 
fear or horror, of a dreadful character, or terrible ;+2 
and also excessive, extraordinary, preposterous, very 
great, or having some character in an extreme or 
noticeable degree,13 it has been said that “awful,” 
and words of similar import, are very often, in com- 
mon use, mere exaggerations of speech and when in- 
quired into are found not to mean severe and un- 
expected.14 


Phrase: “An awful jerk.”15 


AWM. In old English statutes, a measure of wine, 
or vessel containing forty gallons.16 


AWN-HINDE. By the laws of Edward the Confes- 
sor, one who had remained three nights or longer in 
an inn; a domestic.1? 


AWNING. A movable, roof-like covering of can- 
vas or other cloth, spread over any place, or in front 
of a window, door, ete., as a protection or shelter 
from the sun, rain, or wind.18 “Awning” has been 
distinguished from the “frame” or “support” there- 
of,19 


AX. A mechanical tool, rather than a weapon.?0 


@& Wirth v Jersey City, 27 A. 1065,,;1& Black L. D. 
56 N J Law 216, 318 


“Back from” equivalent.—wWifth v. 


216, 218. 


®% Burns v. Jobns, 216 P. 2, 4, 125 
Wash 387—Diblasio v. Hunter, 213 
P. 470, 471, 124 Wash. 98. 


210. Collum v State, 107 So. 35, 21 
Ala.App 220. 


iL. Collum v. State, supra. 


As meaning “overawe.”—Collum v. 598. 
State, 107 So. 35, 21 Ala.App. 230. gi. Biack L. D. 


18. Century D. 

1% Century D 

14 Markowitz v. Milwaukee Elec- 
trie Railway & Light Co. (Wis.) 
271 N.W. 880, 381, 382. 

15. Markowitz v Milwaukee BHlec- 
tric Railway & Light Co. supra. 

7 C.J .S.—83 


LRA. 670. 


LRA. 670. 


Blatchf. 3833, 
chanical D. 


413, 


17. Black Ll. D, sub verbo Third- 
Night-Awn-Hinde. 

Jersey City, 27 A. 1065, 56 NJ Law 18. State v Clarke, 37 A 975, 69 

Conn. 371, 378, 61 AmSR. 45, 39 


19. State v. Clarke, 87 A. 975, 69 
Conn 3871, 378, 61 AmSR. 45, 89 


20. Pike v. Witt, 104 Mass. 595, 
92. Ives v. Hartford Spring & Axle 


Co, (CC.Conn.) 11 F. 610, 511, 20 
citing Knight Me- 


AWAY—AYUNTAMIENTO 


AXTOM. In logic, a self-evident truth; an indis- 
putable truth.22 


AXLE BOXES. Bushings for hubs, whose duty is to 
take the wear incident to revolving on the spindle 
of the axle.22 


AXMINSTER. The trade name of a certain kind 
of rug. The term now generally includes the ma- 
chine-made product as well as the handmade.*3 


AYANT CAUSE. In French law, and also in Louisi- 
ana, this term signifies one to whom a mght has been 
assigned, either by will, gift, sale, exchange, or the 
hike; an assignee.?4 


AYLE, AYEL, AIEGL, or AILE. The name of a 
writ which lay when a man’s grandfather or grand- 
mother was seised of lands in fee simple on the 
day of his or her death; and a stranger entered on 
that day, and abated, or dispossessed the heir of his 
wnheritance.25 


AYLOURS. Law French, besides; otherwise; else- 
where.26 


AYRE. In old Scotch law, eyre; a cirewt or iter.*7 
AYSIAMENTUM. Law Latin, easement.2& 


AYUDANTE. In Spanish law, assistant, as “ayu- 
dante de policia,” assistant of police.*? 


AYUNTAMIENTO. In Spanish law, literally a 
league or confederation of persons for defensive or 
offensive purposes.39 More commonly the municipal 
council or board of a town consisting of the alealde, 
regidores, and others,31 and hence, by metonymy, the 
municipal government or even the municipality it- 
self.32 


4% Black L. D. 
“Wer” distinguished 

An ayant cause differs from an 
heir who acquires the right by in- 
heritance—Black L. D. 
26. Burrill L D. 
96 Adams Gloss. 
a7. Black L. D. 
28. Adams Gloss. 
29. Hiscriche Diccionario. 
30. Hscriche Diccionario. 
31. 


Hiscriche Diccionario Suple- 
mento, pp 85-88. See Castillero 
v. U. 8, (Cal) 2 Black (U.S.) 17, 
194, 17 Ld. 360. 

6 C.J. p 877 note 80. 


23. Black L. D., citing Beuttell &/ a2. U. 8S. v. Dangga, (Philippine) 
Sons v. U. 8., 8 CtCust.App. 409, 
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12 OffGaex. 1124—Aguado vy. Ma- 
nila, 9 Philippine 613, 625. 


AZAR—BACHELOR 


AZAR. Spanish, literally “Hazard,” “chance.” The 
Spanish law treats games of chance, luck, or hazard, 
“suerte, envite, 6 azar,’ as prohibited, and, on a 
principle analogous to the common-law maxim, “In 
pari delicto potior est conditio possidentis,” with- 
holds its aid from those who have either won or 
lost at such games.38 


AZO COMPOUNDS. Certain aniline colors deriv- 
ed from coal tar.®4 


AZOTES. In Spanish law, corporal punishment by 
whipping.55 

AZOTIZATION. <A chemical process used in the 
creation or development of coal tar colors.°6 


AZURE. A term used in heraldry, signifying blue.8? 


B. The second letter of the Enghsh alphabet; it 
is used to denote the second of a series of pages, 
notes, etc.; the subsequent letters, the third and 
following numbers%8 The letter oceurs in various 
abbreviations, see Abbreviations 1 C.J.S. p 276 note 
5. 


BABBITT. As a noun, a composition of lead and 
antimony, cheaper than yellow brass and which melts 
at a much lower temperature.89 As a verb, to line 
or furnish with babbitt metal.4° 


Babbitting jig. A melting box in which bearings or 
bearing brasses are placed wlule being babbitted.41 


7 C.Jd.S. 


Babbitt metal. A soft white antifriction metal, of 
varying compositions; any of several alloys simi- 
larly used.*? 


Other phrases’ Both the noun, and various parts 
of the verb, occur in other phrases which have re- 
ceived judicial interpretation, such as “babbitt lin- 
ing,”43 “babbitted boxes,”44 “babbitted or unbabbit- 
ted,’45 “free of babbitt,’46 and “pulleys needed ‘bab- 
biting ’??47 


BABORD. A French nautical term meaning 
“port.'748 


BABY AOT. A plea of infancy, interposed for the 
purpose of defeating an action upon a contract made 
while the person was a minor, is vulgarly called 
“pleading the baby act;” and by extension, the term 
1s apphed to a plea of the statute of limitations.t® 


BACBARENDA; also BAOBAREND, BACKBER- 
IND, BAOKBERYNDE. Saxon, bearing or carrying 
upon the back, or about the person; an open or 
manifest robber or thief.50 


BAOHELERIA. In old records, commonalty or 
yeomanry, m contradistinction to baronage.51 


BAOHELOR. Primarily, a man who has never been 
married.52 In a somewhat different sense, one who 
has taken the first degree, baccalaureate, in the hber- 
al arts and sciences, or in law, medicine, or divinity, 


33. Azada v Martinez, 15 Phuilip- 
pine 627, 580—Sparrevohn vy Bach- 
tach, 7 Philippine 194, 195—Lach- 
auco v Martinez, 6 Philippine 594, 
597—Reyes v. Martinez, 6 Philip- 
pine 402, 404—Vasquez v. Flor- 
ence, 6 Philippine 183, 184—Con- 
chegull v. Hyams, 2 Philippine 61, 
58—6 CJ. p 877 notes 88-97. 


34 Matheson v. Campbell, (CCN 
Y) 69 F 6597, 600, 78 F 9810, 913, 
21 CCA 884 


Derivation of term 

The word “azo” is derived from 
“azote,” or “nitrogen,” being used 
to show that these compounds con- 
tain nitrogen in the form of nitrous 
acid —Matheson vy. Campbell, (CC 
NY) 69 F 697, 600, 78 F. 910, 913, 
24 CCA. 884. 


85. Escriche Diccionario—6 CJ. p 
878 note 2. 


8@ Matheson v. Campbell, (CCN 
Y) 69 EF. 597, 600, 78 F 910, 912, 
24 CGA 884, 


Process desorbed 

“To azOtize uch a color is to treat 
it with nitrogen. To diasotize is to 
unite two nitrogen atoms to a hydro- 
earbon radical, and to form a diazo 


compound. <A repetition of the proc- 
ess, or rediazotization, forms a diazo 
compound The general formula, 
‘R (SOsH) x—N-N—CipHsNHs3 (a),’ 1n- 
cludes the sulpho acids of any rad- 
ical—a group comprising a great 
number and variety of colors.”— 
Matheson v Campbell, (CCNY) 69 
F. 697, 600, 78 EF. 910, 913, 24 CCA. 
884. 

37. Black L. D. 

3& Black L. D. 


39. Deutsch v. Pratt, 21 NE 1072, 
1074, 149 Mass. 416. 


40. Ingersoll v. National Sash & 
Door Factory, 63 So 609, 610, 184 
La 19, quoting Webster D. 


41. Ingcisol v. National Sash & 
Door Factory, supra, quoting Web- 
ster D. 

Manner of use 
“A. short section of shaft 1s placed 

inside the bearing or between the 

brasses to mold the inside correct- 
ly.”"—Ingeisol v. National Sash & 

Door Factory, 68 So 609, 610, 1384 

La. 19, 22, quoting Webster D 


42. Ingersol v. National Sash & 
Door Factory, supra, quoting Web- 


ster D. 
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Varying composition 

“As of four parts of copper, eight 
perts of antimony, and twenty-four 
or ninety-aix of tin (the alloy with 
the smaller proportion of tin being 
called ‘hardening,’ that with the 
greater, ‘lining’) ”"—Ingersol v. Na- 
tional Sash & Door Factory, 68 So 
609, 610, 184 La. 19, quoting Web- 
ster D. 

“Algo called ‘Babbitt’s metal’ aft- 
er Isaac Babbitt of Massachusetts, 
inventor of the method of using soft 
metals for journal boxes "—Webster 
New Int D. 


43. Deutsch v. Pratt, 21 NE. 1073, 
1074, 149 Masa, 415 

44. Deutsch v. Pratt, supra. 

45. Deutsch v. Pratt, supra. 

46. Deutsch v. Pratt, supra 


47. Ingersol v. National Sash & 
Door Factory, 68 So. 609, 610, 184 
La. 19. 


48. The Charles Tiberghien, (DC. 
N Y.) 148 F 676. 

48. Black L. D. 

Adams Gloss, cling Spelman. 

Biack L. D. 


50, 
3 
6& Black L. D. 


7 C.d.8. 


in a college or university;5% also a kind of inferior 
knight; an esquire.54 


BAOK. 
Noun 
The part opposite to, or most remote from, that 
which fronts the speaker or actor; the part out of 
sight or not generally seen.55 Jn human beings, 
the hinder part of the body, extending from the 
neck to the end of the spine.56é 


Phrases: “Back of the execntion,”5? “injury to 
the back,”58 and “spraming his back.”59 


Verb 


Generally, to indorse;®9 more particularly, to sign 
on the back, or to sign generally by way of accept- 
ance or approval.61 Derivatively, to advance money 
on account.62 In another sense, to cause to move 
backward, to propel backward, or to reverse the 
action of; also intransitively, to move in the re- 
verse direction; to move or go backward.&3 


Backing. An entry made upon the back of a 
wit or warrant;5! indorsement; mndorsement by a 


BACHELOR—BACKADATION 


Adjective 


Being at the back or in the rear; also being in ar- 
rear or overdue.®? 


Back bond. A bond of indemnification given to a 
surety. In Scotch law, a deed attaching a qualifica- 
tion or condition to the terms of a conveyance or 
other instrument.68 


Back-seat driver. A term usually applied to a 
highly nervous passenger, whether sitting in the rear 
or by the driver, who by unwarranted advice and 
warnings interferes with the careful operation of 
the car.69 


Other phrases: “Back flow,”? “back lands,??1 
“back hne,”?= “back road,”?3 “back tax book,”’4 and 
“hack taxes.’75 

Adverb 


As an adverb, to the rear; backward; in a re- 
verse durection.76 


Back carry or Back bear. In forest law, carry- 
ing on the back; the crime of having, on the back, 


magistrate.65 


Back «p signal. In railroad parlance, a signal 


meaning that the enginecr shall back up the tram, 


distinguished from a “lack sgnal.’’66 


63 Black L. D 

&% Black L D 

55. Webster New Int. D. 

56. Ft Worth & D CG Ry Co v. 
Rogers, 53 SW. 866, 31 Tex Civ 


App 605, 606, quoting Webster D 
57. Hall v. Staples, 74 Me 178, 180 
5 Ft Worth & D C Ry. Co v 

Rogers, 63 SW. 366, 21 Tex Civ. 

App. 605, 606—-6 CJ p 878 note 17 


5. Ft Worth & DG Ry. Coa v 
Rogers, supra. 
60. Abbott L D. 
6l. Black L D. 
Colloguial use 
Indorser of a note or Dill is col- 
loqumally said to “back” it —Black 
L D, citing Scabury v. Hungerford, 
2 Hill (N.Y.) 80. 


62. Miles v. Columbia Packers’ As- 
soc., 69 P. 827, 41 Or. 617, 641. 
63. Century D. 


@& Gondas v. Gondas, 134 A. 615, 
617, 99 NJEq 4738, cited in Black 
L. D. 


6%. Gondas v. Gondas, 134 A 6165, 
617, 99 N.J Eq. 478, citing Black 
L. D. 


66. Gist of distinction 

There is a difference between «& 
“back up signal’ and a “kick signal.” 
A back up signal means that the 


game unlawfully killed.?7 


Other phrases: “Back-finng,”?8 “back from,”7® 
and “held back.”80 


BACKADATION. 


See Backwardation post. 


engineer shall back the train A!73 Blackburn v. Sanderson, [1902] 


kick signal mcans that the speed 
shall be sufficiently increased to 
throw the cut off car into the side 
track by the force of the mcreased 
momentum without following the 
car into the switch with the rest 
of the train—Gulf, etc, R Co v. 
Hill, 70 S.W. 108, 29 TexCiv App 
12, 15. 


e7. Webster New Int. D. 
68. Black L D. 


expressed 

“In Scotch law and conveyancing, 
an instrument equivalent to a dec- 
laration of trust in Hinglish con- 
veyancing, a deed which, in con- 
junction with an absolute disposi- 
tlon, constitutes a trust.”—Burrill 
LD 


69. Winters v York Motor Express 
Co, 176 A. 812, 815, 116 Pa Super. 
421. 


“Wot restricted to one sitting in 
the rear seat."—-Winters v. York 
Motor Express Co., 176 A. 818, 8165, 
116 Pa.Super. 421. 


70. Chambers v. Eyle, 87 Ind 5383, 
85. See also Backwater post 


71. Ryerss v. Wheeler, 22 Wend. 
(N.Y) 148, 150 


72. Morse v Williams, (Tex Civ. 
App) 142 SW 1186, 1189, 
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LEB 794, 798 


7% State ex rel Davidson v. St 
Louis-San Francisco Ry Co, 66 8. 
W.(2d) 149, 150, 384 Mo 137. 


76. Ky—Commonwealth v Loui 
ville Water Co, 116 8 W. 713, 132 
Ey. 305, 309 

Tenn —Gaines v. Galbreath, 14 Lea 
359, 363 


‘Delinguent taxes” compared and 
distingnished.—State ex rel David- 
son v St Lous-San Francisco Ry 
Co, 66 SW (2d) 149, 1651, 384 Mo 
127 

Held not to include taxes not due. 
—Fears v State Bunk of Naylor, 
31 SW (2d) 94, 96, 224 MoApp 633 

Taxes for the carrent year not in- 
oluded.——Methodist Episcopal Church 
South v. New Orleans, 32 So. 101, 
107 La 611, 613. 


76 Black L. D. 
77. Black L. D. 


78 Templeman Bros. Lumber Co y. 
Fairbanks, 57 So 309, 129 La. 983, 
9965 

79. Wirth v Jersey City, 27 A. 1065, 
56 N.J-Law 216, 218. 

Bgquivalent to “off” and “away 
from."—Wirth v. Jersey City, 27 A. 
1065, 56 N.J Law 216, 218. 

80. Webster v North Poudre Irr, 
Co, 228 P. 36, 37, 74 Colo. 565. 


BACKBEREND—BAD 


BACKBEREND. Saxon, bearing upon the back or 
about the person. Applied to a thief taken with 
the stolen property in his immediate possession.®1 


BACKER. One who backs or supports, or who aids 
and abets, another in an undertaking;®? also an in- 
dorser.83 


BACKGAMMON. See Gaming § 1 [27 C.J. p 969 
note 29]. 


BACKSIDE. In English law, a term formerly used 
m conveyances and also in pleading; it imports a 
yard at the back part of or behind a house, and 
belonging thereto.®* 


BACKWARD or BAOKWAERDS. Directed to or 
toward the orginal starting point; reversed; re- 
turning.85 The correlative of “forward” or “for- 
wards,” as in the phrase “forwards and back- 
wards,”’86 


BACKWARDATION. The premium paid by a sell- 
er of stock for the privilege of postponing his de- 
livery of such stock from and to a speerfied date.87 


BAOKWATEER. The flow of a stream which 1s re- 
tarded and returned in an opposite direction from 
that m which the stream flows, caused by some natur- 
al or artifical obstruction from the channel, as a 
dam, eic.;88 water prevented from flowing by rea- 
son of an obstruction in its course;®? also, m a some- 


7 C.J 8. 


what different sense, water caused to flow backward 
from a steam vessel by reason of the action of its 
wheels or screw.90 


Phrase: “Damage ‘on account of backwater.’ 91 


BAOTERIA. Living organisms, being among the 
smallest and simplest forms of vegetable life and hav- 
ing an average diameter of one twenty-five thou- 
sandth of an inch 93 

Phrases: “Aerobic bacteria,”93 “anaerobic bac- 
teria,”94 “heat-resisting bacteria,”95 and “yeast or 
bacteria.”96 


BACTERIAL. Pertaining to, consisting of, result- 
ing from, or caused by, bacteria.9? 


Phrase: “Bacterial infection.”98 


BACTERIOLOGY. The science whieh investigates 
bacteria and other microbes, especially their life, 
history, and agency in the production of diseases.99 


BAOCULUS. A rod, staff, or wand, used in old Eng- 
lish practice in making livery of seisin where no 
buildmg stood on the land.! 


Baculo et annulo, Literally, “With staff and ring.” 
The insignia of a Roman Cathohe bishop.? 


Baculus nunciaiorms. The proclaiming wand or 
siaff; a warning or summoning stick.* 


BAD. In ordinary use, a term of comparison,* whose 
meaning is to be determined from the context or 


1. Black L. D, citing Bracton il, 3, 
tr 2c 32 
Used with “handhabend,” having 1n 

the hand —Black L. D 

ea. Century D. 

63. Seabury v. Hungerford, 2 Hill 
CNY) 80, 8L 

e% Black L D. 

88. Century D. 

8@ Salvador v. Hopkins, 3 Burr 
1707, 1712, 97 Reprint 10567—Grant 
v. Paxton, 1 Taunt 463, 476, 127 
Reprint 914. 

97. Dos Passos Stock-Brokers p 270 
note L 
Also called “Backadation."—Black 

L. D. 

88. Hodges v. 
816, 318. 

88. Colo.—Webater v. North Poudre 
Irr, Co., 228 P. 86, 38, 74 Colo 
565 

Ind.—Chambers vy Kyle, 87 Ind. 88, 
86. 

90. Black L. D. 

91. Webster v. North Poudre Irr. 
Go., 228 P 86, 38, 74 Colo 666 

ea. Guaranty Trust Co. of New 


Raymond, 9 Maas 


York v. Union Solvents Corpora- 
tion, (D C.Del) 54 F (2d) 400, 408, 


Characteristics and classification 
“They multiply by dividing trans- 
versely in half Bactema may be 
divided into two classes, aerobic and 
anaerobic. <Aerobic bacteria grow, 
multiply, and perform ther func- 
tions best when free oxygen 18 pres- 
ent. The smallest trace of oxygen 
prevents the growtb, multiplication, 
or functioning of anaerobic bacteria 
When surrounding conditions be- 
come unfavorable to growth, bac- 
teria pass into what may be called 
@ tubernating stage and are called 
‘spores’ or ‘im spore form’. They 
mey oontinue in this state for a 
long time and will rosist mjumous 
influences such a8 excesmve heat, 
cold, and chemicals Under proper 
temperature with food present they 
will again come into the vegetatve 
form and will grow, multiply, and 
earry on their life work ”—Guaranty 
Trust Co. of New York vy. Union 


York v Union Solvents Corpora- 
tion, (D.C.DelL) 54 F.(2d) 400, 403 

94 Guaranty Trust Co. of New 
York v. Union Solvents Corpora- 
tion, supra. 

85. Guaranty Trust Co. of New 
York v Union Solvents Corpora- 
tion, supra 

96. Guaranty Trust Co. of New 
York v. Union Solvents Corpora- 
tion, supra 

87. MolIntyre v Nquitable Lafe As- 
sur. Soc of United States, 188 A. 
178, 174, 324 Pa 417. 

93. MolIntyre v. Equitable Lafe As- 
sur Soc of United States, supra. 
“Pneumonia . =. . is @ “‘bacteri. 

al infection.’™"—Mcintyre v. Equita- 

ble Life Agsur Soc of United States, 

188 A. 1728, 174, 324 Pa 417. 

89. State v Duncan, 50 So. 265, 266, 
162 Ala. 196, 199 

L Black L. D, citing Bracton p 40 

2 Adams Gloss 


Solvents Corporation, (DC.Del) 54/3 Adams Gloss 


(2d) 400, 403 See also Aerobes 
2CJ8S. p 916 note 3, and Anserobes 
8CJS p 1060 note 99 


$3. Guaranty Trust Co. of New 
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Frequently used by orfers of 
courts —Adams Gloss 
4 Tobias v Harland, 4 Wend.(N. 
Y.) 587, 541, 


T O.d.8. 


the connection in which it is used.5 It is sometimes 
employed in a privative seuse, frequently implying lit- 
tle more than the defect or absence of good qualities, 
or lack of value.6 Specifically used in pleading, it 
has been defined as matemally defcctive.? It has 
been compared with, and distinguished from, “evil,” 
«i1” and “wicked.”8 

Bad debi. Generally speaking, one which is un- 
eollectable;? one which is wholly worthless and has 
been charged off.19 Techmically the word may have 
@ more precise meaning.1! In revenue statutes, debts 
found to be worthless and charged off during the 
taxable year;14 and, in this latter connection, it has 
been contrasted with, or distinguished from “loss.’18 


Bad fasth. It has been said that “bad faith” can- 
not be defined with mathematical precision,!4 and 
is not a technical term used only in actions of de- 


BAD 


ceit,5 but that it is a term of variable significance 
and rather broad application,16 and that its ulti- 
mate definition would depend upon the facts and eir- 
cumstances of a given controversy.17 Although the 
term has been said to be an indefinite one,18 it has 
been described as one of those terms which car- 
ries its own meaning,!® or as an ordinary expres- 
gon, the meaning of which is not doubtfal;?9 and 
the various courts have held that it contains the 
element of intent to do wrong in some degree, ac- 
tual or necessarily inferable,2! embraces and con- 
notes deceit, fraud, dishonesty, one-sidedness of in- 
tention or purpose,*2 mmphes a false motive or a 
false purpose, and hence a species of fraudulent 
conduet,2? imples or presupposes knowledge, ac- 
tual or clearly umpled, and not mere suspicion of 
a defect affecting a contemplated transaction,?‘ in- 


& Mass—Riddell v Thayer, 127 
Mass. 487, 490—Snell v Snow, 13 
Metc 278, 382, 446 AmD 730 

N.¥ —Upton v Upton, 4 NYS 936, 
51 Hun 184, 186 


@ Cornell v. Mason, 268 P. 8, 12, 
46 Idaho 113 


¥, Anderson L. D. 


8. “Webster's New International 
Dictionary [in defining the word 
‘had’] says, with reference to the 
words ‘bad, evil, il, wicked’ ‘Of 
these words, “bad” alone is now used 
in @& privalive sense, frequently 1m- 
plying little moze than the defect 
or absence of good qualities, or lack 
of value.’’'—Cornell vy. Mason, 268 P 
8, 12, 46 Idaho 112 


9% Black Ll. D. 


10 U & v. Klausner, 
25 F (2d) 608, 611. 


1L. Black L. D. 


in Gouisians, bad debts are those 
which have been prescribed against, 
barred by Limitations, and those due 
by bankrupis who have not surren- 
dered any property to be divided 
among their croditors.—Black LD. 
eiting La Civ Code art 1048. 


iu Morth Dakota, as applied to the 
management of banking associations, 
the torm means all debts due to the 
association on which the interest 1s 
past due and unpaid for a period of 
six months, unless the same are well 
secured and in process of collection. 
—Black lL. D., citing N D.Rev Codes 
(1899) § 3240 (Cormp.L: [1918] § 5165) 


2 U. & v. Klausner, (C.CAN Y ) 
25 F.(2d) 608, 611—American Ciga- 
rette & Cigar Co. v Bowers, (D.C. 
N.Y.) 17 F.Supp. 931, 932 


13% U. S&S v. Klausner, (CCAN.Y.) 
25 F (2d) 608, 611. 

14. Polikoff v Finance Service Co., 
172 S.E. 356, 358, 20665 N.C 631— 


(C.C.AN.Y.) 


Bundy v. Commercial Creat Co, 
163 SE 676, 677, 202 NC 604. 


15. Johnson v. Hardware Mut. Cas- 
ualty Co, (Vt.) 187 A. 788, 796. 
16 Hilker v. Western Automobile 
Ins. Co. of Ft Scott, Kan, 225 N 

W. 418, 414, 204 Wis. 1. 

17. Polkoff v Finance Service Co, 
172 SH 366, 358, 205 NC 631— 
Bundy v Commercial Credit Co, 
168 SH 676, 677, 202 NC 604 


1& US —Browning v. Bidelity 
Trust Co, (NJ) 250 FB. 381, 325, 
162 CCA 391 

Ky —Warficld Natural Gas Co. v. Al- 
len, 59 SW (2d) 684, 6838, 248 Ky. 
646, D1 ALT 890. 

NJ.—Now Amsterdam Casualty Co. 
v National Newark & Dssex Bank- 
ing Co, 175 A 609, 616, 117 NJ. 
Eq. 264 

Pa—Ruineer v Collins, 27 A. 28, 156 
Pa 343, 360—Harrs vy. Harris, 70 
Pa 170, 174. 

19. Warfield Natural Gas Co. v. 
Allen, 59 S.W (2d) 534, 538, 248 Ky 
646, 91 ALR. 890. 


20. Johnson v Hardware Mut. Cas- 
ualty Co., (Vt) 187 A. 788, 796 


21. U.S.—Browning v. Fidelity Ti ust 
Co., (NJ) 250 F. 321, 825, 162 C 
CA. 391 

NJ—New Amsterdam Casualty Co 
v National Newark & Essex Bank- 
ing Co, 175 A. 609, 616, 117 NJ. 
Bq. 264, 

22. Koukly v. Canavan, 277 N.Y 8. 
28, 35, 154 Musc. 348 

23. Polikoff v. Finance Service Co., 
172 SHEL 356, 368, 205 N.C 631— 
Bundy v. Commercial Credit Co., 
163 SH 676, 677, 202 NC. 604. 


expressed 
Bad faith “imples or involves ac- 
tual or constructive fraud, or a de- 
sign to mislead or deceive another, 
or @ neglect or refusal to fulfill some 
duty, or contractual obligation, not 
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prompted by an honest mistake as to 
one’s mghts or duties, but by some 
interested or sinister motive.”"—Bun- 
dy v. Commercial Credit Co., 163 8. 
B 676, 677, 202 NC. 604—State v. 
Shipman, 168 SH 657, 669, 202 NC. 
518—State v. Griffin, 84 SH 876, 
877, 100 SC. 881, quoting Black L. D. 


2% Conn.—FPirst Nat. Bank v ¥air- 
field Auto Co, 99 A. 577, 91 Conn. 
260 

Ky —Kentucky Rock Asphalt Co. v. 
Mazza's Adm’r, 94 SW (2d) 316, 
319, 264 Ky. 158. 

NJ—New Amsterdam Casualty Co. 
v National Newark & Haesex Bank- 
ing Co, 175 A 609, 616, 117 N.J. 
Eq 264. 

N.Y —Karpas v. Bandler, 228 N YS8. 
241, 344, 228 App Div. 806 

Tex—HEenner v. American Surety Co. 
of New York, (Civ.App) 97 8S.W. 
(2d) 741, 745 

Similarly expressed 
“ "Bad faith’ . . . means actual 

knowledge of such facts and circum- 

stances as would charge a reasonably 

prudent business man with .. . 

dishonest motives.”—Hess v Iowa 

Bankers’ Mortgage Co., 201 N.W. 91 

93, 198 Iowa 1366. 


Full knowledge not required 

Knowledge, not surmise, suspicion, 
or fear, held necessary to impute 
“bad faith,” although knowledge of 
less than whole truth may suffice to 
impute notice of defects.—Gerseta 
Corporation v. Weasex-Cempbel] Silk 
Co.. (CCAN.Y.) 8 B.(2a) 286, 288— 
Bergheam v. McRae, 252 N.W. 833, 
834, 190 Minn. 671. 


wot mere failure to inguire 

“It 18 not the failure to inquire 
but the dishonest purpose which es- 
tablishes bed faith."’"—Hartford Nat. 
Bank & Trust Co. v. Credenza, 177 
A. 182, 188, 119 Conn. 368. 


Willfal or negligent failure to in- 
quire where the law umposes the du 


volves the elements of dishonesty,25 fraud, deceit, 
duress, or some such act, and 18 a state of mind;*6 
may involve merely the absence of a proper mo- 
tive,27 and refers to an actual state of mind capable 
of both direct and circumstantial proof.2® In par- 
ticular connections the term has been specifically 
defined as meaning or employed as denoting absence 
of Adelity to the obligations of morals and honor ,*® 
actual intent to mislead or deceive another,°9 be- 
ing recreant to one’s duty or obligation;3! dis- 
honesty ,22 failure to perform a duly imposed duty ;°8 


ty to inquire held to constitute bad 
faith —Twitchell v. Nelson, 155 N W 
621, 634, 131 Minn. 3875—EHverding & 
Farrell v. Toft, 160 P. 1160, 1164, 
82 Or 1. 


25. Bank of California Nat Ass’n 
v Portland Hide & Wool Co., 282 
P. 99, 104, 181 Or. 1238. 


Similarly expressed 
“Bad faith .. . always car- 
fies with it the suggestion of ds- 
honesty."——-Fenner v. American Suré- 
ty Co. of New York, (Tex Civ App.) 
97 SW.(2d) 741, 745. 
26. Ga—Copeland v Dunehoo, 138 8 
B. 267, 270, 86 Ga App 817 
NC.—Bundy v Commercial Credit 
Co., 1638 SEH. 676, 677, 202 NC 604. 


27. Cornell v Mason, 268 P. 8 12, 
46 Idaho 1132. 


28. US.—Penn Mut. lL: Ins. Co, v. 
Mechanica’ Sav Bank & Trust Co, 
(Tenn) 73 BF. 658, 654, 19 CCA. 
316, 88 L. R.A. 88, 70 

Vt=—Johnson v. Hardware Mut. Cas- 
ualty Co, 187 A. 788, 796. 


29. Gerseta Corporation v. Wessex- 
Campbell Silk Co. (C.CAN.Y.) 3 
F (2d) 236, 238 

so. US—Penn Mut L1fe Ins. Co. 
v. Mechanics’ Sav. Bank & Trust 
Co, (Tenn.) 73 F 653, 654, 19 CC 
A 816, 38 LRA 38, 70 

N C—Bundy v. Commercial Credit 
Co, 168 SH 676, 677, 202 NC 
604. 

Vt—Johnson v. Hardware Mut. Cas- 
ualty Co, 187 A. 788, 796. 


sl. Ehlker v Western Automobile 
Ins Co of Ft Scott, Kan, 235 N 
W. 413, 414, 204 Wis 1 


32. US—Gerseta Colporation —v. 
Wessex-Campbell Silk Co. (CCA. 
NY) 8 F (2d) 2386, 288 

Ky —Commonwealth v Smith, 46 8. 
W.(2d) 474, 478, 242 Ky 365. 

Or—Bank of California Nat. Ass'n 
v Portland Hide & Wool Co., 282 
P 99, 104, 181 Or. 123. 


33. In re Hackett, Hoff & Thier- 
mann, (CC.A Wis.) 70 F (3d) 816, 
817 

Similarity 
“A conscious and willful neglect 

of duty, not prompted by any jus- 

tiflable motive, must necessarily be 


BAD 


faithlessness ;34 


committed in bad faith "—Cornell v 
Mason, 268 P 8, 18, 46 Idaho 1132. 


7 C.J.S. 
fraud;®5 infidelity or perfidy; in- 


tentional tort of an active and affirmative nature ,36 
“mala fides;”37 participation in a frand;*® purpose 
to obtain without payment a benefit or profit from 
another or from another’s efforts;?9 the opposite of 
good faith;49 thig done when it is in fact done 
dishonestly ;41 unfair dealing ;42 unfairness.t3 “Bad 
faith” has been contrasted with, or distinguished 
from, “actual fraud,’4* “bad judgment,”45 “bona 
fide?46 “eorruptly,”47 “fraud,’48 “good faith,”’49 


ing Co, 176 A. 60S, 616, 117 N J. 
Eq 264 


Ss Joiner v Joiner, (Tex.Civ App ) NC—Bundy v. Commercial Credit 


87 SW (2d) 908 9165 


$5. Kan—Gigoux v Moore, 184 P 
687, 640, 105 Kan 361. 

Ky —Warfield Natural Gas Co v Al- 
len, 69 SW (2d) 584, 588, 248 Ky 
646, 91 ALR 890—Commonvwealth 
v. Smith, 46 S.VW (2d) 474, 478, 242 
Ky 3865 

NJ.—New Amsterdam Casualty Co. 
v. National Newark & Hssex Bank- 
ing Co, 175 A. 609, 616, 117 N.J Ha. 
264 

N C —Polikoff v. Finance Service Co, 
172 SH 3856, 368, 206 NC 681— 
Bundy v. Commercial Creait Co., 
168 S.E 676, 677, 202 NC. 604— 
State v. Shipman, 168 SH 657, 669, 
202 NC 618. 

Or—Bank of Calhfornia Nat. Ass’n 
v. Portland Hide & Wool Co, 282 
P. 99, 104, 181 Or. 128. 

Tex.—Jomer v Jouner, (Civ.App) 87 
S.W (2d) 903, 914, 

6 C.J. p 880 note 58. 

Baa faith will not be imputed un- 
less there is something im the par- 
ticular transaction which 1s equiva- 
lent to fraud, actual or constructive. 
~—Morton v. New Orleans, etc, R 
Co., ete, Assoc. 79 Ala 6590, 617. 


36. Johnson v. Hardware Mut. Cas- 
ualty Co. (Vt) 187 A. 788, 796 


$7. Hankins v. Farmers’ & Mer- 
chants’ Bank, 170 P. 890, 891, 892, 
69 Okl i136. 


3&. Hankins v. Farmers’ & Mer- 
chants’ Bank, supra 

38. Brooks v. Gregory, 189 NE 196, 
198, 285 Mass 197. 


40. US—Gerseta Corporation iv. 
Wessex-Campbell Silk Co., (C.GA 
N ¥Y.) 3 F.(2d) 236, 238 

Ge. —Copeland v. Dunehoo, 1388 SH 
267, 270, 36 GaApp 817 

Iowa—-Hess v Iowa Bankers’ Mort- 
gage Co., 201 N.W. 91, 92, 198 Iowa 
1365. 

Kan.—Gigoux v Moore, 184 P. 687, 
640, 105 Kan 3861. 

Ky —Warfield Natural Gas Co. v. 
Alien, 59 S.W (2d) 534, 538, 248 Ky. 
646, 91 ALR. 8890 

NJ—New Amsterdam Casualty Co 
v. National Newark & Hssex Bank- 
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Co, 168 SE 676, 677, 202 NC 604 
—State v. Shipman, 163 SH. 657, 
669, 202 NC 618 

§8C—State v Griffin, 84 SB. 876, 877, 
100 SC. 331 

Tex—Fenner v American Surety Co. 
of New York, (Civ.App.) 97 SW. 
(2d) 741, 745 

6 CJ p 881 note 59. 


41. New Amsterdam Casualty Co v. 
National Newark & Hssex Bank- 
ing Co., 175 A. 609, 616, 117 NJ. 
Hq 264. 


42. Koukly v. Canavan, 277 NYS 
28, 85, 154 Misc. 348-—€6 C.J. p 881 
notes 62, 63. 


43. Joiner v. Joiner, (Tex Civ.App ) 
87 S'W.(2d) 908, 915. 


4% Life and Casualty Ins. Co. of 
Tennessee v Smith 179 SE. 744, 
51 Ga App 122—Sentme] Fire Ins 
Co v McRoberts, 179 SH 256, 263, 
50 Ga App 732—Metropolitan Life 
Ins. Co. v. Lovett, 179 S BH. 253, 256, 
50 Gea App. 763 


45. Balducci v Strough, 239 N.Y Ss 
611, 615, 135 Misc. 846. 


464. U.S—M Lowenstein & Sons v. 
British-American Mfg Co, (CC.A. 
Conn) 7 F (2d) 51, 58. 

iowa —Appanoose County Farm Bu- 
reau v. Board of Sup’rs of Appa- 
noose County, 256 NW. 687, 689, 
218 Iowa 945 

Ohio —Wolfe v Wolfe, 187 NH. 86, 
87, 45 Ohio App. 309. 


47. Cornell v. Mason, 268 P. 8, 13, 
46 Idaho 112 


48. Polhkoff v. Finance Service Co, 
172 SH 356, 358, 208 NC 631— 
Bundy v Commercial Credit Co, 
163 SH. 676, 677, 202 NC. 604. 


49. US—Gerseta Corporation §v. 
Wessex-Campbell Silk Co., (CCA 
NY) 3 B.(2d) 236, 288. 

aaa v. Billings, 89 Ill 188, 

Okl——-Hankins v. Farmers’ & Mer- 
chants’ Bank, 170 P. 890, 891, 893, 
69 Okl 136 

Gist of distinction 
‘Generally spealang, good faith 

means being faithful to one’s duty 

or obligation, bad faith means be- 


7 C.Jd.8. 


“ross negligence,”50 “honest belicf,”5! “mere fail- 
ure to inqwre,”52 and “neghgence,”58 


Other phrases: “Bad [article],”54 “bad behav- 
10r,”55 “ ‘had’ blood,””56 “bad business habits,?’57 “bad 
character,”5° “bad character, a loose character,”59 
“had character and general reputation,”®° “bad dis- 
ease,”61 “bad egg,”62 “bad feeling,”63 “bad girl,”64 
“bad habits or improper conduct,”65 “bad house,’’66 
“had in quality,’6? “bad judgment,”68 “bad moral 
character,”69 “‘bad order’ cars,”70 “bad place,”7?1 
“bad reputation for ‘honesty and fair dealing,’ "72 
“bad reputation for truth and ve.acity,”78 “bad 
title,’74 “had weather,?75 “had woman,”?76 “frand 
or bad faith,”?? “in bad faouth,”78 ond “very bad 


BAD—BAGA 


relation of the wearer to any person or thing; the 
token of anything; the distinctive mark of office or 
service.80 


Badges of fraud see Fraudulent Conveyances §§ 
79-98 [27 CJ. p 483 note 28—p 497 note 88]. 


BADGER. In old Englsh law, one who made a 
piactice of buying corn or victuals in one place, and 
carrying them to another to sell and make profit by 
them.51 


BAG. A sack or satchel; also a certain and custom- 
ary quantity of goods and merchandise m a sack; 
an uncertain quantity of goods and merchandise, 


girl.” 79 


BADGE. A mark or coguizance worn to show the 


ing recreant thercto”—Huilker v. 

Western Aulomobile Ins Co of Ft 

Scott, Kan., 235 NW 413, 414, 204 

Wis. 1. 

50. Browning v. Fidelity Trust Co, 
(NJ) 250 F. 821, 325, 162 CCA 
891—6 CJ. p 8&0 note 58 [f] 


As evidence of “bad faith” 

(1) “Gross neglgence is surely 
evidence of bad faith "—Kentucky 
Rock Asphalt Co. v. Mazsa’s Adm':, 
94 SW (2d) 316, 819, 264 Ky 158. 


(2) “They are sometimes confus- 
ed because gross negligence may 
properly constitute evidence from 
which bad faith may be inferred” 
—Browning v Fidolity Trust Co, 
(N J) 260 FB. 321, 335, 162 CCA, S81 


51. Penn Mut. lL. Ins Coa. v Me 
chanics’ Sav. Bank & Trust Co, 
(Tenn) 73 F. 653, 654, 19 CCA 
816, 388 LRA. 33, 70—6 CJ p 880 
note 67 [a] 

5@ Conn.—dHartford Nat. Bank & 
Trust Co v Credenza, 177 A 193, 
133, 119 Conn. 368. 

Minn.—Berghoim v Mcktace, 252 N 
W. 833, 834, 190 Minn. 571 


53. Minn—Dergheim v. Meltra, 262 
N.W 883, 834, 190 Minn 571. 

Or—fverding & Farrell v Toft, 160 
P. 1160, 1164, 82 Or. 1. 


Gist of distinction 

“Bad faith .. . differs from 
the negative idea of negligence, in 
that it contemplates a atuto of mind 
affirmatively operating with a fur 
tive design, or soimne motive of inter- 
est. or ill] will”—Browning v Fidcl- 
ity Trust Co, (NJ) 250 F. 321, 333, 
162 C.C.A. 331—Wearfield Natural Gas 
Co v Allen, 59 SW (2d) 634, 638, 
248 Ky 646,91 ALR 880—New Am- 
sterdam Casualty Co. v. National 
Newark & Issex Banking Co., 175 A 
609, 616, 117 N.J Bq 264. 


5 Tobias v. Harland, 4 Wend (N. 
Y.) B37, 540. 


55. State v. Hardin, 112 3.0 693, 


from three to four hundred.®2 


594, 188 NC. 815—8 CJ p 879 note 

40 

xteld to mean “conduct such as the 
law will punish "—In re Spenser, (C 
COr) 22 FCasNoi13,23i—U 8S. v 
Hrasky, 88 NE 1031, 240 Ill 660, 564, 
130 AmSR. 268, 16 AnnCas 279— 
Stuteo v Haidin, 112 8H 598, 594, 
183 NG 815 


“Good behavior” contrasted.—-UD § 
v Hrasky, 88 NBD 1081, 1088, 340 Tl 
660, 130 AmSR 288, 16 AnnCas 3879 
—State v Hardin, 112 SE 693, 594, 
183 NG 815 
56. Jenkins v. State, 51S BH 698, 600, 

133 Ga. 623 

“Hot? blood” contrasted.—Jenkins 
v State, 51 SH 698, 600, 123 Ga 523 
67. Torick v Guilbe:t, 186 ND 7656, 

738 45 Ohio App 96 
5B. Iowa—Carior v. Cavenaugh, 1 

Greeno 171, 175. 

Mo—State v Scott, 58 SW (2d) 275, 

279, 3382 Mo 255, 90 ALR. 860 


59. Krodolrvansky v Nicbaum, 11 P 
64, 70 Cal 216, 319 

60. O’Drien v. Fresier, 1 A. 465, 47 
NJ Law 349, 356, 54 AmR. 170. 

61. Upton v Upton, 4NYS 936, 61 
Itun 184, 186 

62. Pfitzinger v Dubs, 
606, 702,123 C.C A. 399. 


@&. Holmes v. State, 14 So 864, 100 
Ala 80, 88—Polk vy State, 62 Ala 
287, 239 

64% Snell v. Snow, 18 Metc (Maas.) 
278, 279, 282, 46 AmD 1780 

65 Rorick v Gilbert, 186 NH 756, 
768, 45 Oluio App 96. 

66. Ald—Pvterson v. Sentman, 387 
Md 140, 153,11 AmR 534 

RI—Blake v Smith, 34 A. 995, 19 
B.L 476, 479. 

67. The Hdward R Weat, (D.C 
Wash) 213 F. 287, 289 

68 Balducci v. Strough, 239 N.Y.S. 
611, 615, 186 Misc. 346, 
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BAGA. In English law, a bag or purse.88 


65. State v. Scott, 58 S.W (3d) 276, 
279, 832 Mo. 265, 909 ALR 860. 


70. Cato v Atlantic & C A. L Ry. 
Co, 162 SEH 239, 241, 164 SC 123 


71. W @G@ Dunean Coal Co v 
Thompson, 162 SW 1139, 157 Ky. 
304, 806. 


7% State v. Scott, 58 S.W (2d) 2765, 
279, 280, 382 Mo 255, 90 A.LR. 860. 


73. State v Scott, supra. 


7 Heller v. Cohen, 36 NYS 668, 
1b Mise 378, 383, quoting Bouvier 
L D. See Vondor and Purchaser 
$ 191 [66 CJ. p 860 note 78-p 870 
note 48] 


75. The Ocean Prince, (DCN Y) 60 
BF 116. 


74. Mass—Riddell vy Thayer, 
Mass. 487, 490. 

Ont —Paladino v. Gustin, 17 OntTr. 
653, 556 


77. Balducazr v Strough, 239 N.YS. 
611, 615, 135 Misc 346. 


7& US—Penn Mut L. Ins Co. v. 
Mechanics’ Sav Bank & Trust Co, 
(Tenn) 73 F. 653, 6b4, 19 CCA. 
316, 38 LRA 33. 

NC—Bundy v Commercial Credit 
Co, 163 SE 676, 677, 202 NT 404 


7& Snell v Snow, 18 Metc (Alass ) 
278, 279, 283, 46 AmD. 730. 
sO Black L D. 
Simuar definition 
“A. mark, sign, or token, an indi- 
cation, a disiinctive mark.’ —Burrill 


Sl. Black L. D. 
o2 Black L. D, 


S& Black L. D. 

Thus there is the pettiy-bag-office 
in the common-law junsdiction of 
the court of chancery, because all 
original writs relaiing to the busi- 
ness of the crown were formerly kept 


127 


BAGASSE—BAHADUM 


BAGASSE. The waste of sugar mills, the residue 
which remains after the stalks of sugar cane have 
been passed through the crushers and hydraulic 
rollers that squeeze out the sugar bearing juices, 
leaving the cane substantially fibrated and shred- 
ded into short lengths.®4 


BAGATELLE., See Gaming § L 


BAGAVEL. The citizens of Exeter had granted 
to them by charter from Edward I the collection 
of a certain tribute or toll upon all manner of wares 
brought to that city to be sold, toward the pav- 
ing of the streets, repairing of the walls, and main- 
tenance of the city, which was commonly called 
bagavel, bethugavel, and chippmggavel.®5 


BAGGAGE. This term comprises such articles of 
personal convenience or necessity as are usually 
carried by passengers for their personal use.86 The 
law relating to and governing baggage, see the titles 


in a little sack or beg, “in parva Co., 162 SEL 
baga.”—Black L. D. 123. 


& Masonite Corporation v. Celotex 88 Pennsylvania R. Co. vy. Public 
Service Commission, 67 Pa Super. 
569, 573, cited in Black L. D. 

60. Pennsylvania R. Co. vy. Puble 
Service Commission, ¢7 Pa Super. 


Co., (D.C.Del.) 1 F.Supp. 494, 495. 


85. Black lL. D. 
68. Black L D. 


O7. Stanfield v Frank Parmelee Co., 


228 Til App 199, 207. 569, 573. 


83, Cato v. Atlantic & C, A. L, Ry.|/9l. U.S.—Two Hundred and Hight- 


239, 248, 164 &.C. 


7 CJ.8. 


Carriers §§ 855-865 [10 C.J. p 1187 note 83—p 1199 
note 5], Innkeepers § 16 [32 C.J. p 549 note 22-p 550 
note 36], and Shipping §§ 196, 197 [58 C.J. p 562 
note 39-p 568 note 31]. The word has been held 
synonymous with “luggage” see Carners § 855 [10 
C.J p 1187 note 84 a], and distinguished from “ex- 
press,”’87 


Baggage car. A car used for the purpose of haul- 
ing baggage.®8 It has been held that, in a par- 
ticular connection, this term may include a com- 
bined baggage and passenger car, notwithstanding 
it carries no baggageman for a portion of the train’s 
run and 1s locked during such period.&9 


Other phrases: “Baggage check” see Carriers § 
866 [10 C.J. p 1199 note 6-p 1200 note 14], “com- 
bined baggage and passenger car,’”99 “found in the 
baggage of any person arriving in the United 
States,”91 and “in his baggage.’’92 


BAHADUM. A chest or coffer.9® 


een and One-Half Carats Loose 
Emeralds v. U. 8., (N.Y.) 164 F 
839, 841, 88 CCA. 475 

Va—Snarr v. Commonwealth, 109 
SB 590, 592, 131 Va. 814. 

oa. Hitt vy. Commonwealth, 109 8. 
597, 599, 131 Va. 752—Snarr v. 
Commonwealth, 109 S.H. 590, 5692, 
181 Va. 814, 


8% Black L. D 
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INDEX 


ASSISTANOEH, WRIT OF 


Admissibility of evidence in proceeding for writ, § 
13 

Agent, demand for possession upon ag sufficient, 
§ 7 


Alias writ, issuance of, § 15 

Amendment, petition, § 12 

Answer, requisites of, § 18 

Appeal, issuance of wrt pending, § 2, n. 22 

Application, necessity of, § 12 

Assignee of purchaser under decree for sale, right 
to writ, §3 

Award of writ, collateral action, propriety not passed 
upon in, § 17 

Chambheis, issuance of writ by judge in, § 14 

Clerk of court, issuance of writ by, § 14 

Collateral attack, regularity of commussioner’s ac- 
tion mm connection with execution of deed and 
retuin, § 9 

Collateral undertaking, proceeding for writ not ap- 
propriate one in which to try, § 13 

Collusive claim of possession not preventing issuance 
of wiit, § 4 

Coloiable claim of possession preventing issuance of 
writ, § 4 

Commissioner’s deed, presentation or exhibition of 
ag condition precedent to issuance of writ, § 7 

Couclusiveness of wilt, § 17 

Concuilent nature of remedy, § 2 

Conditions precedent to issuance of writ, § 7 

Oonduct of trial, § 13 

Confirmation of sale as condition precedent to is 
suance of writ, § 7 

Defenses, § 9 

Definitions, § 1 

Delay, defense of, § 9 

Demand for possession as condition precedent to is- 
suance of writ, § 7 

Discretion, laches, § 9 

Discretionary character of writ, § 2 

Effectual delivery of writ, mecessity of, § 16 

Hyectment, writ not substitute for, § 2, n. 17 

Hntrants pending suit, issuance of wrt against, 
§ 4 

Equitable nature of writ, § 1 

Estoppel, delay in proceeding to enforce decree, 

9 


§ 

Evidence, admissibility and sufficiency, § 138 

Execution of writ, § 16 

Final adjudication, necessity of before issuance of 
writ, §§ 2, 7 

Foreibie entry and detamer, writ not substitute for, 
§2,n. 17 

Foreclosure, issuance of writ where land has been 
soa under decree of, § 2 

Form il irregularities not invalidating petition, § 
Vv. 


7 CJS. 


Fraud, denial of writ because of, § 2 

Frivolous claim of possession not preventing issu- 
ance of writ, § 4 

Grantee of purchaser under decree for sale, mght 
to writ, § 3 

Hearing on application, § 18 

Impeachment, commussioner’s return on deed, § 9 

Independent right or title preventing issuance of 
writ, § 4 

Injunction against execution of writ, § 16 

Interlocutory proceeding, application for writ as, 
$6 


Intruders, 
Hxecution of writ against, § 16 
Issuance of writ against, § 4 
Irregularities, waiver of, § 14 
Issuance of writ, § 14 
Judicial investigation prior to issuance of writ, § 
14 
Jury trial, mght to, § 13 
Laches, right to wnt lost by, § 9 
Jurisdiction, 
Inquiry as to in original cause, § 9 
Issuance of writ, § 10 
Limited jurisdiction preventing issuance of writ, 
§ 10 
Lis pendens, filing of warranting dispossession of 
one entering pending suit, 3 4 
Minutes of court, recordation of as condition 
precedent to issuance, § 7 
Mortgage foreclosure, 
Reversal of grant of writ because of prior fore- 
closuie, § 9 
Use of writ, § 2 
Motion, application by way of, § 12 
Nature of writ, § 1 
Objections, manner of making, § 18 
Operation of writ, § 17 
Oral statements of objections, sufficiency of, § 18 
Oral testimony, consideration of on application for 
writ, § 18 
Order granting writ, requisites of, § 14 
Origin, § 1 
Paramount title, defense of, § 9 
Parties, 
Conclusiveness of writ, § 17 
Issuance of writ against, § 4 
Right to claum issuance of writ, § 3 
Pendency of other proceedings, effect of, § 2 
Personal property, availability of writ to compel de- 
livery of, § 5 


Against whom writ may issue, § 4 
Entitled to notice, § 11 
Entitled to writ, § 8 

Petition, requisites of, § 12 
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Possession, 
Hquitable equivalent to writ of, $1 
Refusal of as condition precedent to issuance 
of writ, § 7 
Pre-existing rights, effect of execution of writ up- 
on, § 17 
Premature demand for possession, effect of, § 7 
Prior adjudication warranting issuance of writ, § 2 
Prior foreclosure, estoppel to inject issue of, § 9 
Privies, issuance of writ against, § 4 
Proceedings, §§ 6-15, pp 6-12 
Property subject to writ, § 5 
Purchaser under decree for sale, right to writ, § 8 
Realty, availability of writ to compel delivery of, 
$5 
Receiver, petition for writ of assistance by, § 12 
Redemption period, intervention of before issuance 
of writ, § 8 
Representatives, issuance of writ against, § 4 
Restoration to possession on vacation of writ, § 18 
Restraining execution of writ, § 16 
Scope of hearing on application, § 18 
Seals, effect of omission of, § 14 
Separate application for writ, necessity of, § 12 
Setting aside writ, § 18 


Sheriff's deed, admissibility In evidence in proceed- 
mg for writ, 3 18 

Special finding of fact, right to, § 138 

Specific performance, issuance of writ for, § 5 

Sufficiency of evidence in proceeding for writ, § 13 

Summary proceeding, application for writ as, § 6 

Tenants in common, execution of writ against, § 16, 
n, 57 

Time of issuance of writ, § § 

Title, 
Adjudication of on application for writ, § 13 
Jurisdiction to try title under petition for writ, 

§ 10 

Trespasser, issuance of writ agaist, § 4 

Unfair dealing, denial of writ because of, § 2 

Unsupported claim of possession not preventing is- 
suance of writ, § 4 

Vacation, issuance of writ in, § 14 

Vacation of writ, § 18 

Waiver, 
Amendable irregulazities in form of writ, § 14 
Delay in proceeding to enforce decree as, § 9 
Requirement as to exhibition of copy of decree, 

§ 7 
Writ of possession distinguished, § 10 


er eee) 
ASSOOIATIONS 
Abandonment of purpose effecting dissolution, g 9, ) Advisory board, power in respect to election of of- 
p. 28 ficers, § 19, p 46, n. 22 
Acceptance of, Affidavit denying existence, application of statute 


Bond of trustees as sufficient approval, § 19, p. 
47 
Resignation or withdrawal of member, necessity, 
§ 24 
Access to articles of association or constitution, ne- 
cessity of, § 11 
Accounting, asscciation not indispensable complain- 
ant mn suit by members for, § 37, n 32 
Accusation against member prior to expulsion, ne 
ceasity of, § 25, p. 62 
Acquiescence 1n, 
Corporate merger, proof of, § 8, n. 92 
Departure from by-laws, proof of, § 11 
Mortgage executed by trustee establishing in- 
dividual liability of members of nonbusi- 
ness association, § 82, p 78, n. 86 
Removal officer, effect of, § 19, p. 48 
Actions, 
Associations, 
Actions against, § 86, pp 88-101 
Actions by, § 35, pp. 82-88 
Between association and members, § 87 
oargne associations, actions by and against, § 


Statutory provisions authorizing actions against, 
validity of, § 2 
Adjourned meetings, notice not required, § 18, p. 45 
Adjournment, 
Meeting, § 18, p. 44 
Proceeding for expulsion of member, § 25, p. 68 
Admissibility of evidence, actions against associa- 
tions, § 36, p 98 
Admission to membership, § 23 
Advance dues, munsolvency of association not affect- 
ing member's liability for, § 31 


providing for, § 36, p. 98 
Affiliation as agreement to be bound by constitution 
and by-laws, § 11, n. 78 
Affirmative vote at meetings, presumptions in re 
spect to, § 18, p. 44 
Agency, lability of members of noncommercial as- 
sociations governed by law of, § 32, p. 77 
Agent, 
Appointment and election, § 19, p. 45 
Foreign association, service of process on, § 39 
Idability on contract entered into in behalf of 
association, § 20, p. 54 
Right of association to bring suit by, § 35, p. 8&8 
Service of process on in action against associa- 
tion In associate name, § 36, p. 95 
Service of summons on m action against as- 
sociation, sufficiency, § 88, p 98 
Agreement of association, mghts and powers gov- 
erned by, § 12 
Ahguot share, contribution between members lhmited 
to, § 88, n. 1 
Alteration of by-laws of association, § 11 
Amalgamation, effect of, § 7 
Amendment, 
Articles of association or constitution, § 11 
Pleadings, 
Action against association, § 86, p. 97 
Actions by association, § 85, p. 88 
American Legion, effect of incorporation of, § 7, n. 76 
Amusement, associations orgamzed for purpose of 
not partnership, § 1, p. 22 
Answer, actions by association, § 35, p. 88 
Apparent scope of officer’s authority, binding effect 
of contracts within, § 20, p. 51, n. 79 
Application of property or funds, § 14, p. 40 
Appointment of officers, § 19, p. 45 
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Apportionment of Ilability of members on dissolu- 
tlon, § 10 
Approval, 
Acts establishing lability of members, § 32, p. 74 
Bond of trustees, § 19, p. 47 
Burden of proof in respect to in actions against 
associntions, § 36, p. 98, n. 84 
Unauthonzed acts of officers or agents as ratifi- 
cation, § 20, p. 53 
Arbitiary, 
Assessment against member by way of fine not 
recovelable, § 31 
Rejection of applicant for membership, § 28 
Arbitiation, agreements in respect to connected with 
membership, § 22 
Articles of association, 
Action a association authorized by, § 36, 
p. 
Adoption of, 3 11 
Compliance with in respect to notice of meet- 
ing, § 18, p 43 
Contract embodied in, 3 3 
Power of expulsion of members conferred by, § 
25, p. 59 
Artifiaal person, 
Action against association as, § 36, p. 89 
Trustee for association or members, § 14, p 389 
Assault, action for not maintammable against pres- 
ident and treasurer of association, § 36, p. 90, 
n. 2 
Assessments, member's lability for, § 31 
ae of property, requirements as to, §$ 14, p 


Assistant secretary, service of garnishment writ on 
ineffective under statute permittmg service on 
secietary, § 36, p. 94, n. 42 

Associate name, 

Action by association in under statute, § 35, p. 
84 

Service of process m action against association 
in, § 36, p. 94 

Authority, 

Burden of proof in respect to in action against 
apsociations, § 36, p. 08, n. 84 

Officer, jury questions im action against associa- 
tion, § 36, p. 99 

Authorized contracts, liability of officers on, § 20, p. 
53 


Auxillary associations, individual liability of mem- 
bers for debts contracted by, § 32, p. 78, n. 85 

Averments required in action by association, §$ 35, p. 
87 


Bad faith, 
Procecdings of association subject to judicial re- 
view 10 case of, § 34, p. 80 
Reinstatement of member suspended or expelled 
in, § 26 
Baseball league president, power to discipline clubs 
or players, § 20, p. 49, n. 59 
Benefits, acceptance of as ratification of unauthor- 
ied acts of officers or agents, § 20, p. 52 
Benevolent purposes, 
Association organized for not partnership, § 1, 
p. 22 
Liabihty of association formed for on contract 
made by officers or committees, § 20, p. 51 


Binding effect of, 
Acts of officers and committees of association, § 
20, p. 50 
Amendments and additions to constitution and 
by-laws, § 11, n. 85 
Board of duectors, 
Hixereise of power of election of officers, § 19, p. 
45 


Power of expulsion of members vested in, § 25, 


p. 59 
Bond, 
Member’s liabihty for breach of obligation of, 
29 


Officers, § 19, p. 46 
Books, officers entitled to custody of, § 20, p 40 
Branch associations, lability for acts of, § 20, p 50 
Breach of obligation of bond by member, liability, § 
29 
Breach of trust, 
Individual liability of officers to associates for, 
§ 20, p. 53 
Member's lability to assoclation for, 3 30 
Burden of proof, 
Actions against associations, § 36, p. 98 
Incoiporation of association, $ 8 
Notice of proceeding for expulsion of member, § 
23, Pp. 62 
Withdrawal of members, § 27 
Business, 
Associations, restrictions of statute respecting 
suits in associate name, § 85, p. 85 
Corporations, limitation to of statute permitting 
suit against association in own name, § 86, 
p 91 
Losses, recovery of as damages for wrongful sus- 
pension or expulsion of member, § 25, p. 67, 
h, 56 


Transacted at meetings, restrictions im respect 
to, § 18, p. 43 
By-laws, 
Compliance with in respect to notice of meet- 
ing, § 18, p 43 
Dlection of officers in violation of, § 19, p. 45 
Function of, § 11 
Powers, duties and liabilities of officers goveined 
hy, § 20, p. 49 
Validity of provision providing for expulsion of 
member for misconduct, § 25, p. 60 
Calling of meeting by competent authority necessary, 
$18, p. 43 
Capacity, admissibility of evidence in respect to in 
actions against associations, § 36, p. 98 
Censure, equity without jurisdiction to expunge vote 
of, § 34, p. 80, n. 8 
Certificate of election, deposit in recoider’s office as 
prerequisite to exercise of duties by trustees, § 
19, p. 46 
Cessation of object effecting dissolution, § 9, p. 28 
Chairman, service of process on in action against as- 
sociation, § 86, p. 95 
Chamber of commerce not business associahon with- 
in statute authorizing action against in own 
name, § 36, p. 91, n. 14 
Change, 
Governing rules, right to make, § 12 
Personnel, reorganization with, § 6 
Charge, preference against member prior to expul- 
gion, § 25, p. 62 
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Choice of method of suing corporation as against | OConclusiveness of—Continued, 


president or treasurer or entire membership, § 
36, p. 91, n. 6 
Civic league, personal lability of officers contracting 
for entertainment, § 20, p. 54, n. 11 
Civil rights, invasion of warranting interference by 
court with suspension or expulsion of member, 
§ 25, p. 6 
Clerk, service of process on in action against associa- 
tion in associate name, § 36, p. 95 
Collateral attack, 
Association suspending or expelling member, de- 
cision of, § 26 
Governing body or established private tribunal of 
association, decision of, § $4, p. 80 
Collective members, 
Action against, § 36, p. 89 
Actions by association in name of, § 85, p. 8&4 
Commander of camp of Confederate Veterans, vald- 
ity of deed to, § 14, p. 39, n. 80 
Commencement of, 
Member’s liability for dues and assessments, § $1 
Membership in association, § 23 
Term of officers, § 19, p. 47 
Commercial, 
Associations, individual Hability of members for 
debts contracted by. § 32, p. 76 
Enterprises, authomty of officers to bind assoctia- 
tion engaged in by contracts, § 20, p. 51 
Purposes, association organized for, § 1, p. 28 
Commissioners appointed to wind up affairs of dis- 
solved association, authority of, § 10 
Committees, 
Appointment and election, § 19, p. 45 
Compensation, § 21 
Common interest, 
Duty of officers to act for, § 20, p. 58 
Members of association bound to act for promo- 
tion of, § 30 
Common law, 
Nature of association at, § 1, p. 22, n. 28 
Right of action, 
Against all members of association, statute 
not abrogating, § 86, p. 91 
Association not abrogated by statutory pro- 
vision authorizing suit against associa- 
tion in own name, § 36, p. 92 
Trust distinguished, §1, p 28 
sa ar validity of conveyance by, § 20, p. 50, n. 


OS ee ee See Ne See 


ee : ee rules, association governed 
9 
Common property, demand for proportionate share 
of by expelled member, § 27 
Cempanies, term used as synonymous with, § 1, p. 19 
Compensation of officers and agents, § 21 
Complaint, 
Actions against association, § 36, p. 96 
Actions by association, § 85, p. 87 
Compromise of suit against association, § 15, n. 55 
Conclusiveness of, 
Decision, 
Association tribunal suspending or expelling 
member, § 25, p. 64 


Decision—Continued, 
Governing body or established private tribu- 
nal of association, § 84, p. 80 
Judgment obtained agaist association, § 36, p. 
101 
Conditions, 
Imposition of on reinstatement of suspended 
members, § 26 
Precedent to action against individual members, 
§ 86, p. 96 
Conduct, 
Meetings, parliamentary rules governing, § 18, p. 


a4 
Warranting expulsion of member, § 25, p. 60 
Confederacy, associations signifying, § 1, p. 19 
Confusing instructions, action agaist association, § 
36, p. 99, n 98 
Consent, 
Departure from by-laws, proof of, § 11 
Incorporation, necessity to effect dissolution, § 
9, p. 29 
Members, dissolution by, § 9, p. 28 
Consolidation of associations, effect of, § 7 
Constitution, 
Compliance with in respect to notice of meeting 
§18,p 43 
Contract of association embodied in, § 3 
Function of, 3 11 
Power of expulsion of members conferred by, § 
25, p. 59 
Powers, duties and Mabilities of officers con- 
trolled by, § 20, p. 49 
Venue of actions against association, applicabl- 
ity of provisions, § 86, p. 98 
Construction of, 
Articles or constitution and by-laws, § 11 
Statutes authorizing, 
Action against association In own name, § 
36, p. 91 
Suits by associations m common or distin- 
guishing name, § 85, p. 8 
Contest, election of officers, § 19, p. 46 
Contracts, 
Action against president or treasurer to recover 
on, § 36, p. 90 
Authority of officers to enter into on behalf of 
association, § 20, p. 50 
Capacity to make, § 15 
Constitution and by-laws as, § 11 
Members, rules and regulations governing con- 
tracts between, § 22 
Personal liability of members on, § 82, p. 75 
Contribution between members, § 33 
Conversion into corporation, § 8 
Conversion of property, 
Entrusted to officer, Hability for, § 16 
Officers’ liability to associates for, § 20, p. 
Conveyance of property vested in trustees for use of 
association or members, § 14, p. 40 
Conviction, necessity of for expulsion of member for 
infamous offense, § 25, p. 60 
Corporation distinguished, § 1, p. 21 
Court work, practice of law including, § 12 
Creditors, mghts of on dissolution, § 10 
Criminal responsibility of associations, § 17 
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Custody of funds, books and records, officers’ right 
to, § 20, p. 49 
Damages, wrongful suspension or expulsion of mem- 
ber, § 25, p. 66 
De facto trustee, validity of mortgage executed by, 
$ 20, p. 50, n. 72 
Death of member not causing dissolution, § 9, p. 28 
Debts, 
Individual Hability of members for, § 82, p. 75 
Iuability of retiring member for, § 29 
Declaration, action by association, § 35, p. 87, § 36, 
p. 96 
Default in appearance, expulsion of member with- 
out proving charges, § 25, p. 63 
Definitions, § 1, p. 19 
Delegation of, 
Discretionary powers of executive committee, § 
20, p. 52 
Power of expulsion of members, § 25, p. 59 
Designated officer, service of process on in action 
against association in associate name, § 86, p 94 
Differences among members as ground for dissolu- 
tion, § 9, p. 30 
Disbandment, amalgamation or consolidation result- 
ing in, § 7 
Discipline, courts not interfering with affairs to de- 
termine questions of, § 34, p 79 
Discretion in respect to o1ganization, § 8 
Disposition, 
Assets on dissolution, § 10 
Membership privileges, § 22 
Property, right of, § 14, p. 40 
Disputes between members, courts not interfering so 
as to settle, § 84, p 79 
Dissension among members as ground for dissolu- 
tion, § 9, p. 30 
Dissolution, § 9, pp. 27-31 
Abandonment or nonuser, § 9, p. 28 
Amalgamation or consolidation resulting in, 
Association pendente lite, effect of, § 
Cessation of object or purpose, § 9, p. 28 
Death of members, § 9, p. 28 
Incoi poration, § 9, p. 29 
Judicial process, § 9, p 30 
Legislative action, § 9, p. 30 
Merger of association and corporation, § 9, p 
29 
Operation and effect, § 10, pp. 31-83 
Receivers, § 9, p 31 
Statutory transfer of property, § 9, p. 20 
Surrender or revocation of charter of subordi- 
nate or branch body, § 9, p. 29 
Venue, § 9, p. 31 
Withdrawal of members, § 9, p. 28 
Distinctions, § 1, pp. 21-24 
Distinctive name, mght to adopt, § 18 
Doctrine of representation, 
Actions against associations, § 36, pp. 89, 93 
Actions between association and members, § 37 
« Doubtful grounds, ousting of member on, § 25, p. 59, 
n. 73 
Dues, 
Failure to pay as terminating membership, § 24 
Member’s liability for, § 31 
Tender of before remstatement after expulsion 
for nonpayment, § 26 
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Duration of member’s lability for dues and assess- 
ments, § 31 
Duties, 
Members to association, § 29 
Officers, § 20, pp. 48-55 
Effect of dissolution, § 10 
Election of officers, § 19, p. 45 
Action by members to restrain, § 87 
Failure not effecting dissolution, § 9, p. 28 
Emblem, adoption of, § 13 
Enabling act, 
Absence of, 
Aciion by association, § 35, p 8&2 
Paities to action against association, § 36, 
89 


p 
Actions by associations under, § 85, p. 8&4 
Parties to action against association under, § 36, 


p. 90 
Enforcement of judgment against association, § 36, 
p. 100 
Entity, action against association as by virtue of 
statute, § 86, p 91 
Hquitable len, action maintaiable against associa- 
tion for purpose of subjecting property to, $ 36, 
p 90 
Hquity, 
Interference to compel reinstatement of expelled 
or suspended member, § 26 
Resort to in case of unwarranted expulsion of 
member, § 25, p. 64, n. 34 
Suit between association and members in, § 87 
Estoppel, 
Assertion of liability against individual mem- 
bers of association, § 32, p. 76 
Denial of, 
Contractual capacity, § 15 
Existence, § 5 
Incorporation of association, validity of, § 8 
Legal eutity for purpose of action against, § 


36, p 89 
Membership, § 22 
Judgment recovered against association, § 86, p 
101 
Questioning validity of election of officers, § 19, 
p 45, n. 17 
Evidence, 
Actions, 
Against association, § 36, p. 98 
Between association and members, § 87 
By association, § 85, p. 88 
Proceeding for expulsion of member, § 25, p. 68 
Exclusion of members, § 25, pp 58-67 
Hxecution, 
Joint property of association, enforcement of 
judgment by, § 36, p. 100 
Powers of officers, § 20, p. 51 
Hxecutive board, amendment of by-laws by, § 11, n. 
85 


Executive committee, power to bind association, § 
20, p. 52 
Exercising rights of membership, failure as terminat- 
ing membership, § 24 
Exhaustion of remedies within association, 
Before judicial interference, § 34, p. 81 
Before resort to courts for remstatement of sus 
pended member, § 26 
Bxpelled member before resort to courts, § 25, p. 
65, n. 88 
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Wxistence of association, jury question in respect to, , Illegal expenditures, duty of officers to 1efuse order 


§ 36, p. 99 
Fixpress trust distinguished, §1, p 24 
Pxpulsion of members, § 25, pp 58-67 
Accusation or charge, § 25, p. 62 
Adjournment of proceedings, $ 25, p. 68 
Constitution and by-law, § 25, p 58 
Damages for wiongful expulsion, § 25, p. 66 
Default mn appearance, § 25, p. 63 
Evidence, § 25, p. 63 
Giounds, § 25, pp 50-61 
Impted giounds, § 25, p. 59 
Judicial interfeience, § 25, pp 55-64 
Notice, § 25, p 61 
Power of association, § 25, p. 59 
Prior acquittal, § 25, p 61 
Piocedure, § 25, pp 61-64 
Trial or hearmg, § 25, p. 62 
Waiver of ir1cgularities, § 25, p 63 
Wrongful expulsion, § 25, p. 66 
Extent of power of officers, § 20, p. 51 
Faimers’ cooperative union, membership in not in- 
posing liability for goods sold to union store, § 
82,p 75, n 54 
Minancial secietary, jury question as to authority in 
action against association, § 26, p 09, n. 9+ 
Findings, necessity of in proceeding for expulsion of 
member, § 25, p 63, n 12 
Fines, Member's liability for, § 81 
Foreign associations, § 38 
Actions by and against, § 89 
Forfeiture of membership for default in paying dues, 
effect as respects lability for subsequently ac- 
cruing dues and assessments, § 81 
Former officer, service of process on In action against 
association, § 36, p. 95 
Fraternal benefit souety, meclusion in word associa- 
tion, § 1, p. 19, n. 7 
Fraud, 
Individual liability of officers to associates for, 
§ 20, p 58 
Membe1's liability to assocation for, § 30 
Proceedings of association subject to judicial re- 
vlew in case of, § 84, p. 80 
Profits = member belonging to association, § 80, 
n 2 
Funds, 
Majouity control over, § 28 
Officers entitled to custody of, § 20, p. 49 
Futility of appeal within o1ganization by expelled 
member as respects right to resoit to courts, § 
25, p. 65 
Governing committee, power of expulsion of members 
rested in, $ 25, p. 59 
Governing rules, changes in, § 12 
Grounds for, 
Dissolution, $ 9, p. 30 
Expulsion of member, § 25, p. 59 
Hawauan land hui, interest of members In property, 
§ 27 
Hearing, 
co a for before expulsion of member, §$ 
» DP. 
Removal of officers for cause, § 19, p. 48 
Heirs of deceased members, right to share in dis- 
tribution of assets on dissolution, § 10 
Holding over, officers, § 19, p. 47 


for, § 20, p. 58, n 4 
Illegal purposes, association formed to carry out, § 4 
Implied power, 
Expulsion of memher for misconduct, § 25, p 59 
Officer, binding association by contracts, § 20, p 
51 
Remoral of officers, § 19, p. 48 
Incorporation of associations, § 8 
Dissolution effected by, § 9, p 29 
Members’ liability for debts subsequently con- 
tracted, § 32, p. 76 
Subscribei’s hability for dues, § 81 
Individual liability of members on contracts of as- 
sociation, § 82, p 75 
Individual members, power to bind association, § 28 
Indorsement of negotiable paper, power of officer, § 
20, p. 50, n. 68 
Infamous offense, expulsion or suspension of mem- 
ber for, § 25, p. 59 
Inherent power, suspension or expulsion of member 
for cause, § 25, p. 59 
Injunction, 
Acts of unincorporated association in suit 
against officers alone, § 34, p. 80 
Protecting association in use of name, § 18 
Unwoarranted suspension of member, § 25, p. 65, 
n 34 
Insanity not relieving member from compliance with 
rules as respects liability to expulsion, § 25, p. 
61 
Insolvency, effect of as respects member’s liability 
for dues payable in advance, § 31 
Instructions, action against association, § 36, p. 99 
Insurance, validity of contracts relating to, § 20, p 
50, n. 74 
Insurer, Hability of association as, $ 15, n. 55 
Internal government, courts not mterfering with, § 
34, p. 78 
Interpietation of associate laws, review by courts, § 
34,p 8l,n 9 
Inteivention, petition in name of association, § 35, p 
84, n. $8 
Intoxication, repeated acts of as ground for expul- 
sion of member, § 25, p. 60, n. 78 
Irregularities in conduct of election of officers, effect 
of, § 19, p. 45 
Issues, proof and variance, actions against associa- 
tions, § 36, p 97 
Joinder of members with president or treasurer in ac- 
tion against association, effect of, § 36, p. 90 
Joint action of officers authorized to negotiate sale 
of property, necessity, § 20, p. 52 
Joint and several hability, 
Bonds, trustees, § 19, p. 47 
Members on contracts, commercial associations, 
§ 32, p. 77 
Wrongful suspension or expulsion of member, § 
25,p 67, n. 58 
Joint —" in action against association, § 36, p. 
1 
Joint property, enforcement of judgment against as- 
sociation against, § 36, p. 99 
Joint rights of members to use and enjoyment of 
property and funds of association, § 27 
Joint stock companies distinguished, § 1, p. 22 
Judgment m action against association, § 386, p. 99 
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Judicial interference, 
Compel reinstatement of suspended member, § 26 
Hlection of officers, § 19, p 46 
Internal affairs of association, § 84, p. 79 
Prevent suspension or expulsion, § 25, p. 64 
ee process, dissolution of association by, § 9, p. 


Jurisdiction, 
Action between association and members, § 87 
Actions against association, § 36, p. 98 
July questions, 
Actions against associations, § 86, p. 09 
Committee’s power to bind association, § 20, p 
50 
Liability of officer on authorized contract, § 20, 
p 54 
Membership in association, § 23 
Kissing female employce as misconduct constituting 
ground for expulsion of member, § 25, p 60, n. 78 
Ku Klux Klan, power of state to e:adicate, § 9, p 30, 
n. 32 
Law, validity of statute prohibiting practice of, § 12 
Law courts, restoration to membership of suspended 
member by, $ 26 
Laws of association, expulsion of member for viola- 
tion of, § 25, p. 60 
Lease, authority to enter into, § 15 
Legal entity, association regarded as, § 1, p. 20 
Tegal nght as prerequisite to action by association, 
§ 35, p. 83 
Legality of object, necessity of, § 4 
Legislative action effecting dissolution, § 9, p. 30 
Liabilities of officers, § 20, pp 48-65 
Liability of membeis, 
Apportionment on dissolution, § 10 
To association, § 29 
Libel, 
Individual liability of members for, § 32, p 79, n 
98 


Liability for, § 16 
Liberal construction of statutes relating to, § 2, n. 53 
Lamitation, 
Liability of individual members, constitutional 
provisions, § 32, p. 75 
Powers of officers, § 20, p. 51 
List of members, validity of statute requiring, § 2 
Literary purposes, 
Association organized for not partnership, § 1, p 
22 


Liability of association formed for on contracts 
made by officers or committees, § 20, p. 51 
Logs of members, 
Expulsion, ante 
Suspension, post 
Withdrawal, post 
Loss of property, effect of as respects dissolution, § 
9, p. 28 
Losses recoverable as damages for wrongful suspen- 
sion or expulsion of member, § 25, p. 67 
Majority, 
Dissolution not effected by, § 9, p. 28 
Power to bind association, § 28 
Unauthorized to transfer members and property, 
$7 
Malice, lack of preventing recovery of damages for 
wrongful suspension or expulsion, § 25, p. 66 


Manager, service of process on in action against as- 
sociation in associate name, § 36, p. 94 
Managing agent, service of process on in action 
against association, § 86, p. 95 
Mandamus, 
Hnforcement of legal right to membership, § 23 
Restoration to membership of ulegally expelled 
member by, § 26, n. 67 
Measure of damages for wrongful suspension or ex- 
pulsion ot member, § 26, p. 67 
Meetings, § 18, pp 438-45 
Faiuluie to hold not effecting dissolution, § 9, p. 
28 
Members and membership, §§ 22-38, pp 55-79 
Actions by association in name of in absence of 
enabling act, $ 35, p. 82 
Admission, § 23 
Allegations in respect to m action agamst as- 
sociation, § 36, p. 96 
Assersments, § 31 
Breach of trust, $ 80 
Contiacts between, § 22 
Contribution between members, § 33 
Dues, § 31 
Duties and liabilities to, 
Association, § 20 
Persons not members, § 32, pp. 74-79 
Estoppel to deny, § 22 
Expulsion, ante 
Fines, § 31 
Fraud, § 30 
Interest in association property, § 27, pp. 69-71 
July ae in action against association, § 36, 
Pp 
Judicial interference in disputes, § 84, pp. 79-82 
Penalties, § 31 
Power to bind association, § 28 
Reinstatement, § 26, pp. 67-69 
Suspension, post 
Tiansfer, § 22 
Withdrawal, § 24 
Names inserted in final decree in action against 
association, § 36, p 100 
Merger into corporation, § 8 
Requisites of, § 9, p. 29 
Method of termimating membership, § 25, p. 58 
Misapplication of funds, association not indispensable 
complainant in suit by members to enjoun, § 387, 
n. 32 
Misuse of property, association not indispensable 
complainant m suit by members to enjoin, § 87, 
n. 32 
Mode of amendment or repeal of articles or constitu- 
tion, § 11 
Moral purposes, 
Association organized for not partnership, § 1, 
p 22 
Liability of association formed for on contracts 
made by officers or committees, § 20, p. 51 
Mutual consent, dissolution by, $ 9, p. 28 
Mutual covenants, right of action on, § 37 
Name, 
Action agamst association by, § 86, p. 91 
Right to adopt, § 13 
Nature of association, § 1, p. 20 
Negotiable paper, power of officer to indorse or col- 
lect, § 20, p. 50, n. 68 
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New name, effect of adoption of, § 6 
New York Stock Exchange as voluntary association, 
§ 1, p. 22, n. 26 
Noncommercial associations, 
Individual Hability of members for debts con- 
tracted by; é 82, p. 76 
Right of action agamst by members, § 87 
Non-insurance association, service of process on of- 
ficer insuffiment to bring association into court, 
§ 86, p. 95 
Nonprofit associations, individual Hability of mem- 
bers for debts contracted by, § 82, p. 76 
Nonresident association, service of summons on, § 
86, p. 95 
Notice, 
Intention to incorporate, necessity of, § 8 
Meetings, 1equisites of, § 18, p. 43 
Proceeding for expulsion of member, § 25, p 61 
Numerical pioportion of indebtedness, membeis’ lia- 
bility Ihmited to as between themselves, § 33 
Office practice of law, validity of statute forbidding, 


Against as parties defendant, § 36, p 90 
Association in name of designated officers un- 
der enabling act, § 85, p. 84 
In own name to enforce legal title to obliga- 
tion vested in, § 35, p 83 
Appointment and election, § 19, p. 45 
Compensation, § 21 
Powers, duties and labuilities, § 20, np. 48-55 
Service of plocess on m action agaimst assocla- 
tion, § 36, p. 95, and § 36, p. 94, n. 36 
Oul lease, sale of individual mterest by member of 
association owning, § 27 
Operation of dissolution, § 10 
Oppression, proceedings of association subject to ju- 
dicial review in case of, § 34, p 80 
Optional right of creditor to sue either association 
as such or individuals composing it, § 36, p. 92 
Organization, manner of § 8 
Parlamentaly rules, conduct of meetings governed 
by, $18, p 44 
Participation in management, failure to ag termina- 
tion of membership, § 24 
Parties, 
Action between association and members, § 87 
Actions against associations, § 38, p. 88 
Partnership distinguished, § 1, p. 22 
Pecuniary rights, invasion of walranting interfer- 
ence by courts with suspension or expulsion of 
member, § 25, p. 65 
Penalties, member's liability for, § 81 
Personal liability of members, 
Contract in name of association, § 82, p. 75 
Contracts made by officers of association, § 15 
Jury i in action against association, § 86, 
p. 
Personal profit of member from contract wherein as- 
sociation claumed interest, § 30 
Personal property, taking and holding, § 14, p. 88 
Petition, actions by association, § 35, p. 87 
Plate glass breakage, nature of association of mer 
chants to share losses from, § 1, p. 28, n. 48 


Actons, 
Against associations, § 36, p. 96 
Between association and members, § 87 
By associations, § 35, p. 87 
Policy, courts not interfering te determine questions 
of, $ 34, p. 79 
Political associations, individual liability of mem- 
bers on contracts, § 32, p. 78, n. 84, 85 
Political purposes, 
Association organized for not partnership, § 1, 


p. 22 
Liability of association formed for on contracts 
made by officers or committees, § 20, p. 51 
Powers, §§ 12-15, pp. 35-42 
Contracts, § 15 
Taking, holding and transfer of property, § 14, 
pp 38-41 
Powers of members to bind association, § 28 
Powers of officers, § 20, pp. 48-55 
Practical construction of constitution or by-laws, § 
11, n. 95 
Practice of law, validity of statute forbidding, § 12 
Preamble of constitution, effect of, § 11, n. 95 
President, 
Action against association in name of, § 86, p. 90 
Service of piocess on in action against associa- 
tion, § 36, p. 95 
Presiding officer, service of process on in action 
against association, § 36. p. 95 
Presumptions, 
Actions against associations, § 36, p. 98 
Actions between association and members, § 87 
Ofhcer’s authority to make contract in behalf of 
association, § 20, p. 51 
Presence of quorum at meeting, § 18, p. 44 
Regularity of procedure in election of officers, § 
19, p 45 
Regularity of proceedings, § 12 
Prior acquittal as respects expulsion of member from 
association, § 25, p. 61 
Prior debts, member’s individual liability for, § 382, 
p 76 
Pro rata distribution of assets on dissolution, § 10 
Pioceduie, expulsion of member, § 25, p. 61 
Process, service of, 
Action against association, § 36, p. 93 
On to1eign association, § 89 
Profit associations, liahlity of members for debts 
contracted by, § 32, p. 76 
Promusory note, liability of members not personally 
signing, § 32, p. 77 
Property, taking or holding, § 14, p. 88 
Property lights, 
Consolidation with other organization, § 7 
Conveyance or assignment, § 14, p 40 
Incorporation of existing association, § 8 
Invasion of warranting mterference by courts 
with suspension or expulsion of member, § 
25, p. 65 
Members, § 27 
Reorganization, § 6 
Proportionate imdividual Hability of members for 
debts, § 82, p. 75 
Public act of association establishing Llability of 
members, § 82, p. T4 
Public policy, dissolution of association as contrary 
to, § 9, p. 80 
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Quasi-contracts, liability of association on, § 20, p 51] Rights and Mabilities, §§ 12-17, pp. 85~43 


Quasi corporatiun, tore:gn association regarded as 
for service of process, § 39 

Quasi-judicial nature of proceeding for suspension 
or expulsion of member, § 25, p. 64 

Quasi-partnership distinguished, § 1, p. 22 

Quorum, members constituting, § 18, p. 43 

Race segregation, limiting membership ace-dingly, 
§ 28, n. 39 

Ratification of, 

Association’s contract creating individual labil- 
ity of members to third person, § 82, p. 75 

Incorporation, burden of proving, § 8 

Order of expulsion made by committee, § 25, p. 
59 

Unauthorized acts of officers or agents, § 20, p. 
52 

Receiver, appointment on dissolution of association, 
$ 9, p. 81 

Records, officers entitled to custody of, § 20, p. 49 

Recreation, associations organized for purpose of not 
partnerships, § 1, p. 22 

Recreative purposes, liability of association formed 
for on contracts made by officers or committees, 
§ 20, p 5] 

Reformation of deed, jurisdiction of chancery court 
in dispute between members of camp of United 
Contederate Veterans, § 34, p. 81, n 8 

Reimbursement of officers and agents, § 21 

Reinstatement of suspended members, § 26 

Remedial nature of statutory provisions, § 2, n. 52 

Removal of officers, § 19, p. 48 

Reorganization, efiect of, § 6 

Repeal, by-laws, § 11 

Replevin, right to office of association not deter- 
minable in action of, § 19, p 46, n. 24 

Representation, doctrine of, 

Action against association, § 36, pp. 80, 93 
Action between association and members, § 37 

Representative capacity, action by members of as- 
s0c11ti0n In, § 35, p. 86 

Resident corporate treasurer, service of process on 
in aclion against foreign association, g 39 

Resignation, 

Executive committee, member of, effectiveness 
without acceptance, § 19, p. 48 
Memhers, right of, § 24 

Resolutions in conflict with articles of association 
or constitution, validity of, § 11 

Restoration to membership of suspended member, § 
26 


Resti aiming incorporation, § 8 
Restiictions on mght of admission to membeiship, 
power to place, § 23 
Retiring memher, liability for debts, § 29 
Return of execntion, 
Condition precedent to action against individual 
member, § 36, p. 96 
Unsatisfied, 1emedy against members after, § 38, 
p. 100 
Reversion of property on dissolution, § 10 
Review of decision of association suspending or ex- 
pelling membe1, extent of, § 26 
‘Revocation of churter, 
Subordmate body, effect of, § 9, p 29 
Subord.nate lodge, power to require surrender 
of funds or property to Supreme body, § 27 


Salary of officers, 3 21 
Scientific 
Association organized for not partnership, § 1, 


p. 22 
Liability of association formed for on contracts 
made by officers or committees, § 20, p. 51 
Scope of association objects, member’s liability for 
debts beyond, § 32, p. 76 
Scrip certificate, issuance of not prerequisite to mem- 
bership, § 23, n. 45 
Seal, adoption of, § 18 
Season’s output, contract between members of as- 
sociation for sale of, § 22, n. 35 
Secret profits, 
Member’s lability to account to association for, 


§ 30 
Officers not allowed to reap, § 20, p. 58 
Service of notice of proceeding for expulsion of mem- 
ber, § 25, p. 62 
Service of process, 
Action against association, § 36, p. 93 
Foreign association, $ 89 
Setting aside election of officers, power of, § 19, p. 46 
Several liability, members of noncommercial associa- 
tions, § 82, p. 78 
Shares of stock, :ssuance of, § 12 
Similar organizations, forfeiture of membership by 
jomuing, § 24 
Social obligations, courts of equity not undertaking 
to regulate, § 34, p. 80, n. 3 
Soclal purposes, 
Association organized for not partnership, § 1, 
p 22 
Liability of association formed for on contracts 
made by officers or committees, § 20, p. 51 
Socialistic communities, validity of contracts by 
which member renounces nght to private own- 
ership in property, § 27 
Society, term used as synonymous with, § 1, p. 19 
Special meetings, notice of, $18, p. 43 
Status at time of suit determining right to main- 
tain action, § 85, p. 88 
Statutory provisions, 
Actions between association and members, § 37 
Authorization for swt by association, § 35, p. 83 
Service of process in action against association, 
effect of, § 36, p. 94 
Transfer of property, § 9, p. 20 
Validity of, § 2 
Stock certificate, issuance of not prerequisite to mem- 
bership, 3 23, n 45 
Stock Hxchange seat subject of lien, § 27, n. 92 
Subordinate branch, effect of suspension or dissolu- 
tion, § 9, p 29 
Subordinate lodge, 
Recourse to civil courts for restorahon of char- 
ter, § 34, p. 80, n. 3 
Surrender of property to Supreme body on vol- 
untary dissolution, § 27 
Subordinate somety, effect of change in constitution 
of parent society, § 6 
Subsidiary associations, Hability for acts of, § 20, p. 
50 


Substitution of parties, amendment of pleading in ac- 
tion against association, 3 36, p 97 

Succession of officers, vacancies as result of, § 19, p. 
48 
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Sufficiency of evidence, action against association, § ] Unauthorized contracts, 


86, p. 98 
Summary proceedings for suspension of member, § 
25, p. 61 
Sureties on officers’ bonds, liability, 3 19, p. 47 
Surrender of charter of subordinate body, effect of, 
§ 9, p. 20 
Suspension of members, § 25, pp. 58-67 
Liability for dues and assessments, § $1 
Rights and privileges of membership, § 27 
Technical accuracy unnecessary in tiial of proceed- 
ings for expulsion of member, § 25, p. 63 
Technical grounds, ousting of member on, § 25, p. 59, 
n. 78 
Term of officers, § 19, p. 47 
Termination of, 
Connection with association by transfer of in- 
terest, § 24 
Member’s liability for dues and assessments, § 81 
Membership, 
Respects member's liability of debts subse- 
quently contracted, § 82, p. 76 
Effect as respects mght to property of as- 
sociation, § 27 
Third parties, action by association on contract with 
mm own name, § 35, p 85, n. 42 
Time of notice of proceeding for expulsion of mem- 
ber, § 25, p. 62 


Action against president or treasurer to recover 
for, § 86, p. 90 
Individual liability of members for, § 82, p. 79 
Laability for, § 16 
Officers’ liability for, § 20, p. 55 
Town electors, validity of regulation restricting 
membership to, § 23, n. 80 
Transfer, 
Individual interest of member in property and 
fands, § 27 
Membership, § 22 
Treasurer, 
Action against association In name of, § 86, p. 90 
Service of process on in action against associa- 
tion, § 36, p 95 
Trial, proceeding for expulsion of member, § 25, p. 62 
Tribunal for heaimg on expulsion of member, § 25, 


p. 68 
Trust distinguished, § 1, p. 28 
Trust property, enforcement of judgment against as- 
sociation against, § 86, p. 100 
Trustee process, proceeding against members by to 
enforce judgment against associntion, § 36, p. 101 
Trustees, 
Action against pursuant to altcles of associa- 
tion, § 36, p. 89 
Action by association in name of, § 35, p. 86 
Bonds, § 19, p. 47 
a a to for association or member, § 14, p. 
Service of process on in action against associa- 
tion in associate name, § 386, p, 94 
Suit to protect property rights of association in 
name of, § 35, p. 83 
Ultra vires proceedings, judicial review of, § 84, p. 81 
Unanimous vote, termmation of membership by, § 25, 
p. 59 


Iaability of members on, § 15 
Personal Hability of officers on, § 20. pn 54 
Uniform agreements, restricting memheichip to those 
willing to sign, § 23, n. 89 
Unincorporated associations, definition of, § 1, p. 19, 
n. 5 
Union card, right of secretary of association to sue 
im own name to recover from one folteiting 11ght 
thereto, § $7, n. 31 
Usage, 
Acquiescence in or consent to departure from by- 
laws, § 11 
Consideration of in relation to meetings, § 18, p. 
44 


Hlection of officers governed by, § 19, p. 45 
Powers, duties and Ilabilities of officers con- 
trolled by, § 20, p. 49 
Powers of association determined by, § 12 
Tenure of officers determinable by, § 19, p. 47 
Venue, 
Action between association and members, § 87 
Actions against associations, § 86, p. 93 
Actions by associations, § 35, p. 86 
Suit for dissolution, § 9, p. 31 
Void suspension of member, resort to courts without 
exhausting remedies within lodge, § 25, p. 65, n. 
89 
Voluntary donations, Mability of person making for 
obligation incurred by association, § 82, p. 75 
Voting at meetings, mode, § 18, p. 44 
Wage regulation, Hability of member of employer's 
association for breaking, § 29, n. 26 
Wages, loss of recoverable as damages for wrongful 
suspension or expulsion of member, § 25, p. 67 
Walver, 
Irregularities in, 
Proceeding for expulsion of member, § 25, p. 
63 


Removal of officer, § 19, p. 48 
Notice of meeting, § 18, p. 43 
Objection, 
As to action against association, § 36, p. 89 
That association may not sue in own name, 
§ 35, p. 88 
Right to custody of funds, § 20, p. 49 
Weight of evidence, actions against associations, § 
86, p 08 
Withdrawal of members, § 24 
Dissolution, § 9, p 28 
Liability of members for dues, § 81 
Meeting, withdrawal from, effect of, § 18, p. 44 
Right to associate property, § 27 
Withdrawing branch, right to return of dues from 
main body, § 31 
Wo1kmen's union as association, § 1, p. 28, n. 89 
Wrongful, 
rs - member as ground for dissolution, 
» DP. 
Suspension of officer, damages for, § 19, p. 48 
Suspension or expulsion, damages recoverable 
for, § 25, p. 66 
Wrongs against association, suit by members to 
redress, § 37 
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heomn oe indorser, common counts available, § 
10, n. 
Accord and satisfaction, 
Admissibility of evidence of under plea of non- 
assumpsit, § 26, p. 180 
Special plea setting up, § 23, p. 128 
Account annexed, defects appearing m not render- 
ing decla1..s0n demurrable, § 22, p 122, n. 84 
Account stated, common count in general assumpsit, 
$2 
Accounting, assumpsit not lymg to impeach for al- 
leged fraud or mistake, § 2, n. 16 
Adding paities, amendment of declaration by, § 25 
Addition of counts, amendment of declaration by, § 
25 
Admissibility of evidence, § 28 
Admissions by plea of general issue, § 23, p. 127 
Affidavit of defense, req:usites, § 28, p. 128 
Aggravation, avciments im respect to not changing 
declaration from one in assumpsit to one in tort, 
§ 22, p. 122 
Agreement, variance in respect to, effect of, § 26, p. 
182 
Amendment of pleadings, § 25 
Amount due, variance in regard to immaterial, § 26, 
p. 132 
Amount of damages, assessment of in verdict, § $2 
Attorney’s commusons, allowance ag costs, § 35 
Bankruptcy, special plea setting up, § 23, p 127 
Bill of particulars, 
Amendment of declaration by annexing of, § 25 
Disclosures in not rendcimg common counts de- 
murrable, § 22, p. 122, n. 34 
Bills of exchange, allegation in respect to considera- 
tion not required in declaration, § 22, p 124 
Bond, declaration on in assumpsit as simple contract, 
$8 
Breach of covennnt, recovery of money paid m con- 
sequence of, $8, n 48 
Breach of promise, allegations in respect to in dec- 
luration, § 22, p 125 
Building contract, recovery for part pe1folmanco un- 
der common counts, § 0, p. 118, n. 91 
Burden of proof, § 28 
Capacity to suc, admusximlity of evidence of under 
plea of nonassumpsit, § 26, p. 181 
Collateral undertaking, special assumpsit required, § 
10 
Cominon count, 
Allegation of sustained by proof of express con- 
tract, § 26, p. 132 
General assumpait embracing, § 2 
Joinder with special counts, § 22, p. 126 
Matters provable under, § 26, p. 130 
Common law actions, pleading rules applicable, § 21 
Complaimt, sufficiency of, § 22, p. 122 
Conditions precedent, § 15 
Consideration, 
Allegation in respect to in declaration, § 22, p. 
124 
Keseutial to support action, § 4 
Proof of as laid in declaration required, § 26, p. 
133 
Recovery of by assumpsit on failure to perform 
covenants, § 8 
Special plea in respect to validity of contract 
for want of, § 23, p. 128 


| Contract, necessity to support action, § 4 
1 Conversion of personal property, assumpsit not lying 


for, § 12, n 99 
Costs, applicable rules, § 85 
Counterclaim, failure to answer preventing judgment 
for defect in affidavit of defense, § 28, p. 128 
Counts, 
Amendment of declaration by addition of, § 25 
Sufficiency of, § 22, p 122 
Coverture, 
Admissibility of evidence of under plea of non- 
assumpait, § 26, p. 130 
Special plea in respect to validity of contract be- 
cause of, § 28, p. 128 
Cross ae. setting up under general issue, § 26, 
p. 131 
Damages, 
Allegation in respect to in declaration, § 22, p. 
126 
Amount recoverable, § 86 
Declaration, 
Amendment of, § 25 
Requisites of in general, § 22, p 121 
Default, jury to assess damages, § 38 
Defects m pleading, cure by verdict, § 27 
Defendants to action, § 19 
Defenses, § 17 
Defined, § 1, n. 1 
Demand, 
Allegation in respect to in declaration, § 22, p. 
125 


Condition precedent, § 15 
Demands not due, § 15 
Demurrer, 
Count assigning several brenches, § 23, p. 127 
Defect in declaration failing to show considera- 
tion taken advantage of by, § 22, p 125 
Final judgment not to be rendered without writ 
of inquiry on overruling of, § 38 
Raising defects relating to nonjoimnder of parties 
plaintiff, § 19 
Departure invalidating replication, § 24 
Determination of title, assumpsit not lying, § 11 
Discharge in bankruptcy, 
Defense of not admissible under general Issue, § 
20, p. 131 
Necessity of special plea, § 23, p 128 
Double replication, effect of, § 24 
Drunkenness, admissibility of evidence of under plea 
of nonassumpsit, § 26, p. 130 
Duress, special plea in respect to validity of contract 
because of, § 23, p. 128 
Hquitable chaiacter of general assumpsit, § 2 
Equitable defenses, admissibility, § 17 
Equitable estoppel enabling party to maintain as- 
sumpsit, § 4 


pel, 
Admissibility of evidence of under plea of non- 
assumpait, § 26, p. 131 
Denial of promise on which assumpsit Hes, § 4, 
n. 81 
Setting up statute providing for inquiry of dam- 
ages, § 23, p. 128 
Bvidence, § 28 
Bxpress agreement, necessity of setting ont and de- 
claring specially on, § 22, p. 122 
Hixpress assumpelt, defined, § 1, n. 1 


1335 


ASSUMPSIT, 


Express contract, 

Existence of preventing recovery as on implied 
contract, § 9, p. 115 

Special assumpsit as only remedy, § 6 

Hixpress contract or promise, special assumpsit on, 
$38 

Hixpress employment, common counts as appropriate 
remedy, § 9, p. 114, n 54 

Failure of consideration, admissibility of evidence of 
under plea of nonassumpsit, § 26, p. 131 

Fictitious promise imposed by law, § 4 

Fixed amount, allegation of not preventing proof othb- 
erwise, § 26, p. 182, n 99 

Fixed claim, necessity of, § 15 

Foreign attachment, special plea setting up, § 23, p. 
128 


Foreign attachment or garnishment, admissibility of 
evidence of under plea of nonassumpsit, § 26, p 
180 


Former recovery, 
Admismbility of evidence of under plea of non- 
assumpsit, § 26, p. 180 
Special plea setting up, § 23, p. 128 
Fraud, 
Admissibility of evidence of under plea of non- 
assumpsit, § 26, p. 130 
Recovery of consideration paid through, § 9, p. 
115 
Full performance of express contract, effect of, § 9, 
p. 116 
Gambling debt, admissibility of evidence m respect 
to under plea of nonassumpsit, § 26, p. 131, n. 78 
General assumpsit, nature of, § 2 
General issue, 
Matters admissible under plea of, § 26, p. 180 
Plea of, § 23, p 127 
General verdict upheld if any one of several counts 
is good, § 82 
Gift m anticipation of marriage, recovery after en- 
gagement is broken, § 9, p. 115, n. 65 
Grounds and appropriate form of action, §§ 5-12, pp 
112-119 
legality, admissibility of evidence of under plea of 
nonassumpsit, § 26, p. 131 
Immaterial variance, effect of, § 26, p. 182 
Implied assumpsit, defined, § 1, n. 1 
Implied contract, general assumpasit based on, § 2 
Implied promises, general assumpsit as exclusive 
remedy, § 9, p. 118 
Indebitatus assumpsit, common count in general as- 
sumpsit, § 2 
Indebtedness, allegation in respect to in declaration, 
§ 22, p. 125 
Indorser, common counts not applicable in action 
against, $10, n. 94 
Infancy, 
Admissibility of evidence of under plea of non- 
assumpsit, § 26, p 130 
Special plea in respect to validity of contract be- 
cause of, § 23, p. 128 
Special plea setting up, § 23, p. 127 
Inquiry of damages, waiver of, § 23, p. 128 
Insanity, 
Admismbility of evidence of under plea of non- 
assumpsit, § 26, p. 130 
Special plea in respect to validity of contract be- 
cause of, § 28, p. 128 


ACTION OF 


Insimul computassent, common count in general as- 
sumpsit, § 2 
Insolvency, discharge in admissible under general is- 
sue, § 26, p. 181, n. 8&6 
Installments already accrued, § 5 
Instructions, § 81 
Instruments under seal, § 8 
Intent as respects assumpsit on promise implied in 
fact, 39, p 114 
Interest, 
Immaterniality of allegation in respect to in dec- 
laration, $ 22, p. 124 
Period for which recoverable, § 36 
Issues, proof and variance, § 26, pp. 129-188 
Jounder of counts in declaration, § 22, p. 126 
Joint lability, 
Absence of admissible under plea of nonas- 
sumpsit, § 26, p. 131 
Declaration of with proof of several as variance, 
§ 26, p. 182, n. 9 
Joint promisees, jomnder as parties plaintiff, § 19 
Joint promisors, 
Declaration against requinng proof against all 
served, § 26, p. 132 
Joinder as defendants, § 19 
Judgment, § 83 
Jurisdiction, § 18 
Affirmance of in declaration, § 22, p. 122 
Jury questions, § 30 
Letter of credit, recovery for goods obtained through, 
$9, p. 115, n 65 
Limitation in respect to damages recoverable, § 36 
Limitations, § 16 
Liquidated claim, necessity of, § 15 
sa rer damages, recovery on common counts, § 9, 
p. 11 
Loss of profits, recovery under common counts, § 36, 
n 51 
Measure of damages, election to sue in general as- 
a on express contract fully performed, § 


Misfeasance of public officer, § 12, n. 1 

Mistake m computing account, recovery of sum 
omitted, § 9, p. 115 

Modification of sealed instruments, § 8 

Money admittedly due, assumpsit as proper remedy, 
g5,n 8 

Money paid by mistake, § 9, p. 115 

Mortgage, promise to give to secure money obliga- 
tion, §9, p 117 

Mortgagee without right to base action on interest 
as such, § 18, n. 4 

Motion mm arrest, defect In declaration failing to al- 
eggs ae taken advantage of by, § 22, 
Dp. 

Mutual intent to contract, § 9, p. 114 

Nature of remedy, § 1 

Ne ie executor, special plea setting up, § 23, p. 

7 

New contract, necessity of setting up in affidavit of 
defense, § 26, p. 129, n. 56 

Nil debit, plea of not appropriate as plea of general 
issue, § 28, p. 127 

Nomunal damages, recovery of, § 86, n 51 

Non est factum, plea of not appropriate ag plea of 
general issue, § 28, p. 127 


1336 


ASSUMPSIT, ACTION OF 


Nonassumpasit, 
Matters admissible under plea of, § 26, p. 180 
Plea of as plea of general issue, § 28, p. 127 

Nonfeasance of public officer, § 12, n. 1 

Nonjoinder of parties, effect of, § 19 

Nonperformance, admissibility of evidence of under 
plea of nonassumpsit, § 26, p. 181 

Not guilty, plea of not appropriate as plea of general 
issue, § 28, p. 127 

Nunquam indebitatus, plea of substituted for nonas- 
sumpsit as general issue, § 28, p. 127 

Objection to declaration, manner of raising, § 22, p. 
125 

Original undertaking, recovery on under common 
counts, § 10 

Ownership, assumpsit lymg only on behalf of one 
claiming, § 18 

Part payment, admissibility under general issue, § 26, 
p. 180, n. 72 

Parties to action, § 19 

Partneiship settlement, assumpsit not lymg for pur- 
pose of 1eviewing, § 2, n. 16 

Past consideration, necessity of alleging in declara- 
tion, § 22, p. 125 

Payment, 

Admissibility of evidence of under plea of non- 
assumpsit, § 26, p. 180 
Special plea setting up, § 23, p. 128 

Performance, 
Admissibility of evidence of under plea of non- 

assumpsit, § 26, p. 181 
Allegation in respect to in declaration, § 22, p. 
125 


Special plea setting up, § 23, p 128 

Performance of express contract not in accordance 
with terms warranting assumpsit as on implied 
promise, § 9, p. 117 

Personal discharge, special plea setting up, § 23, p 
127 

Persons liable, § 14 

Place of promise, 
Allegation 1n respect to in declaration, § 22, p. 

124 


Variance in regard to immaterial, § 26, p. 182 
Plea, 
Amendment or substitution of, § 25 
Requisites of, § 28, p 126 
Plea in abatement, nonjomder of party taken ad- 
vantage of hy, § 19 
Pleading, $§ 21-27, pp. 121~183 
Premature nature of action, admissibility of evidence 
of under plea of nonassumpsit, § 26, p. 131 
Presumptions, § 28 
That promise was made to one from whom con- 
sideration proceeded, § 22, p. 124 
Prevention of performance, admissibility of evidence 
of under plea of nonassumpsit, § 26, p. 130 
Principal, assumpsit against where sealed instrument 
Was executed by agent, § 8 
Privity, necessity, § 18 
Prize, assumpsit as proper remedy for recovery, § 5, 


Action founded on, § 4 
Defendant, allegation in respect to in declara- 
tion, § 22, p. 128 


Promise—Continued, 
Implied by law, § 9, p. 114 
Implied in fact, 3 9, p. 114 
Variance in respect to, effect of, § 26, p. 182 
Promissory notes, allegation in respect to considera- 
tion not required in declaration, § 22, p. 124 
Proof, necessity of conforming to pleading, § 26, p. 
182 
Quantum meruit, common count in general assump- 
sit, § 2 
Quantum valebant, common county in general as- 
sumpsit, § 2 
Questions of law for court, § 30 
Real party in interest, assumpsit to be brought in, 
§ 13 
Record, assumpsit not lying on claim of, § 7 
Recoupment, 
Necessity of special plea of, § 23, p. 128 
Setting up under general issue, § 26, p. 181 
Rejoinder, requisites of, § 24 
Release, 
Admissibility of evidence of under plea of non- 
assumpait, § 26, p. 131 
Special plea setting up, § 28, p. 128 
Repayment of expenses, promise of warranting in- 
debitatus assumpsit, § 9, p. 117 
Replication, 3 24 
sg a aac in respect to in declaration, § 22, 
p. 
meee contract, recovery of consideration, § 9, 
Dp. 
Rescission of contract, $ 8, n. 42 
Admissibility of evidence of under plea of non- 
assumpsit, § 26, p. 131 
Review, § 34 
Reward, assumpsit as proper remedy for recovery 
of, § 5, n 82 
Salary of city officers, assumpsit unavailable for re- 
covery, § 4, n. 24 
Seope of remedy, § 1 
Seal, instruments under, § 8 
Secundum allegata et probata, recovery on, § 26, p. 
182 
Separate promises, necessity of averring in declara- 
tion, § 22, p. 123 
Set-off, 
Necessity of special plea of, § 23, p. 128 
Setting up under general issue, § 26, p. 181 
Settlement, assumpsit not lying to impeach for fraud 
or mistake, § 2, n. 16 
Several special plea, authority to file, § 28, p. 127 
Severance in plea, § 23, p. 127 
Simple contracts, remedy for enforcement of, § 1 
Special agreement, necessity of setting out in dec- 
laration, $ 22, p. 122 
Special assumpsit, 
Amendment of declaration to make it one in gen- 
eral assumpsit, § 25, n. 53 
Nature of remedy, § 8 
Special contract, declaration on with proof of im- 
plied contract not fatal variance, § 26, p. 182 
Special counts, 
Joimder with common counts, § 22, p. 126 
Reference to not rendering common counts de- 
murrable, § 22, p. 122, n. 84 
Special damages, 
Not recoverable under common counts, § 36 


ASSUMPSIT, 


Special damages—Continued, 
Particular averments in respect to in declara- 
tion, § 22, p 126 
Special findings, inconsistency with each other or 
with general verdict, § 82 
Special pleas, § 23, p. 127 
Specific performance, relief deniable under, § 9, p. 
117, n. 76 
Splitting cause of action under express contract, § 6 
Statement of claim, necessity of setting out contract 
mn totidem verbis, § 22, p. 122 
Statute of frauds, 
Claims arising on contracts unenforceable as 
within, § 9, p. 115 
Necessity of special plea, § 23, p. 128 
Statute of limitathons, 
Defense of not admissible under general issue, § 
26, p. 181 
Necessity of special plea setting up, § 23, p. 128 
Statutory general issue, § 23, p 127 
Statutory modification in respect to necessity of al- 
leging promise in declaration, § 22, p. 128 
Statutory obligations, § 9, p. 115 
Statutory requirements, observation of in declara- 
tion, § 22, p. 122 
Striking out parties, amendment of declaration by, § 
25 


Subsequent matters of defense, setting up under gen- 
eral issue, § 26, p. 131 

Substitution of plea, § 25 

Sufficiency of evidence, § 28 

Surety, use of after signature on note not preventing 
recovery on common counts, § 10, n. 94 

Surplusage not vitiatmg count containing sufficient 
averments, § 22, p. 123 

Taxes, recovery of money paid under invahd tax 
law, § 9, p. 115 

Technical defects in pleading, cure by verdict, § 27 

Tender, 
Defense of not admissible under general issue, § 

26, p. 131 

Necessity of special plea, § 28, p. 128 

Termination of paitly perfo1med contract authoriz- 
ing common counts, § 9, p. 118 


ACTION OF 


Third person beneficiary, right of action, § 13 
Time of promise, 
Allegation in respect to in declaration, § 22, p. 
124 


Variance with regard to immaterial, § 26, p. 182 
Time to sue, § 16 
Title, 
Admissibility of evidence of under plea of non- 
assumpsit, § 2G, p. 181 
Land, assumpsit not proper form of action to de- 
termine, § 11 
Tobacco, obligation to pay m at time tobacco passed 
as money, § 9, p. 117 
Torts, 
Necessity of alleging vraiver of, § 22, p 123 
Waiver of authorizing action mm assumpsit, § 12 
Transitory nature of action, § 18 
Trial, §3 29-82 
Undertaking, action founded on, § 4 
Unsigned affidavit of defense, waiver by failure to 
object to, § 23, p. 128 
Usury, admissibility of evidence of under plea of 
nonassumpait, § 26, p. 131 
Variance, 
Cure by failure to object, § 27 
Effect of, § 26, p. 182 
Venue, § 18 
Verdict, 
Defects in pleading cuied by, § 27 
Responsiveness to issues, § 82 
Waitrer, 
Admissibility of evidence of under plea of non- 
assumpsit, § 26, p. 131 
Torts, § 12 
Waiver of tort, 
Affidavit of defense not required when action is 
founded on, § 23, p. 128, n 32 
Measure of damages, § 86, n. 51 
Necessity of alleging, § 22, p. 123 
Withholding moncy, § 9, p. 114, n 59 
Writ of erior, detect in declaration failing to allege 
consideration taken advantage of by, § 22, p. 125 
Writ of inquiry, tial of issue of damages under, § 88 
Wrongful detention or conversion of personal prop- 
erty, assumpsit not lying for, § 12, n, 99 


Eee ieee 


ASYLUMS 


Actions by and against, § 10 

Allotment among subdivisions of state where facil- 
ities inadequate, § 8 

Allowance of claim, § 5 

Appointment of officers, § 6 

Apprehension of mimate escaping or departing from 
instiitut.on without order for discharge, § 7 

Appropriations, jurisdiction in respect to expenditure, 
$8 

Arbitrary requirements in respect to private asylums 
prohibited, § 5 

Audit of claim, § 5 

Bids for constiuction of buildings. § 4, p. 148 

Board, management of institution, § 8 

Bonds of officers, § 6 

Borrowing money, 
Authority of board, § 8 
Personal liability of officer borrowing without au- 

thority, § 9 
Breach of contract, hability for, § 9 


By-laws, hoard of managers of private asylum em- 
powered to make, § 5 

Oharitable enteipiise, constitutional prolubition of 
stale aid to asylums established by, § 8 

Ohiropractic license not substitute for one required 
of private asylum, § 5, n. 66 

Classification, § 1 

Clothing, mamtenance of public asylum including ex- 
penses for, § 4, p. 144 

Commission for establishment of state asylum, au- 
thouity, § 4, p 148 

Consent of legislature to actions against state asy- 
lum, § 10 

ee power of visiting committee to punish for, 


Contracts for supplies, authority to make, § 9 

Conversion of sums appropnmated for named pur- 
poses, § 8 

Conveyance of asylum property, § 8 
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ASYLUMS 


Counties, power in respect to establishing asylum, 8 
4, p. 143 

Definition, § 1 

Discretion of boards or officials in respect to man- 
agement and control of institution, § 8 

Dismissal of inmate, § 7 

Duration of appointment to office, § 6 

Hligibulity for aum:ssion to public asylum, § 7 

Embezzlement autho1lzing removal of superintendent 
of private asylum, § 6 

Establishment, §§ 2—4 

Wxecution sale, liability of property to, § 0, n. 39 

Hxpendituies, jurisdiction m respect to, § 8 

Expert assistance, securing of and powers, § 8 

Expulsion of mmate, § 7 

Food, maimtenance of public asylum including ex- 
penses incurred for, § 4, p 144 

Governmental board, concurrence or assent in dis- 
miussal of unmate, § 7 

Hearing, 
Expulsion of mmate, § 7 
Removal of officer, § 6 

Immouality authorizing removal of superintendent of 
private asylum, § 6 

Infant, discharge because of removal of parents from 
state, § 7 

Inmate at large, negligence of officers permitting, $ 
9, n. 49 

Inmates, 
Contribution to maintenance, § 4, p. 145 
Regulations in respect to, § 7 

Insubordination, expulsion of inmate by vote of 
board on ground of, § 7 

Interim appointment to office, § 6 

Investigations, authority mn respect to, § 5 

Judicial interference, § 5 

Legislative regulation, § 5 

Liubilities of propiictors, officers and employees, § 9 

License, private asylums, § 5 

Limitations as to number of nmates, § 8 

Location of state asylum, § 4, p. 143 

Maintenance, §§ 2-4 

Management of institution, § 8 

Ministerial functions of those in charge of institu- 
tion, § 8 

Money taken from inmate, officers’ lability for, § 9 

Notice, 
Inmate before expulsion, § 7 
Removal of officer, § 6 

Officers of institutions, § 6 

Orphan asylums, state aid to, § 8 

Outlays for mnmates, remedy for obtaining reimburse- 
ment, § 10 

Ownership, §§ 2-4 

Police power, regulation of private asylums under, 
$5 


Presumption of regularity as to acts of board or of- 
ficials, § 8 

Private asylum, §§ 3, 4, pp. 142-145 

Private eleemosynary corporation, withdrawal of 
management of institution from, § 8 

Public nuisance, liability in damages for creating 
and maintamung, § 9 

Quantum meruit, public asylums ansverable in, § 9 

Regvilation, § 5 

Reimbursement, 
Outlays for inmates, remedies, § 10 
State, power im respect to, § 4, p 145 

Release of mnmate, officer’s 1esponsibility for, § 9, n. 
49 

Religious organizations, constitutional piohibition of 
state aid to, § 8 

Removal of officer, § 6 

Repairs, public asylum, § 4, p. 144 

Replacements, public asylum, § 4, p. 144 

Residence, right of inmate dependent on, § 7 

Respondeat superior, rule of not applying, § 9 

Restramimg person not duly committed, officers’ ha- 
bility for, § 9 

Return of inmate escaping or departing from institu- 
tion without o1der for discharge, § 7 

Revocation of valid election or appomtment to office, 
$6 

Soldieis’ homes as asylums, $ 1, n. 7 

State aid, private asylum, § 3 

State asylum, 
Establishment and management, § 2 
Legislative regulation, § 5 

State auditor, duty in respect to audit and allowance 
of claim, § 5 

Status of officeis or employees, § 6 

Summary removal of officer, $ 6 

Supervision, § 5 

Support of inmates, public asylum, § 4, p., 144 

Tenure of officers, § 6 

Termination of appointment to office, § 6 

Terms of officials, § 6 

Theft authorizimg removal of superintendent of pri- 
vate asylum, § 6 

Torts, habulity for, § 9 

UnicasonabJe requirements in respect to private asy- 
lums proluhited, § 5 

Upkeep, public asylum, § 4, p. 144 

Utmost capacity, necessity of officials receiving in- 
mates up to, § § 

Vacancies In office, filling of, § 6 

Visiting commuttee, limitation on powers of, § 5 

Visitors, inmate’s right to receive or confer with, § 7 

Voluntary agreement to remain in institution, com- 
pelling compliance with, § 7 
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ATTACHMENT 


Abandonment, 
Admissibility of evidence as to on motion to dis- 
solye, § 455, p. 425, n. 48 
Claim, admissibility of evidence as to im pro- 
ceeding by third person claiming proper- 
ty attached. § 860, p. 569, n. lo 
Effect, § 262, p. 441 
Levy, recovery of damages accruing subsequent 
to in achon for wrongful attachment, § 559, 
p 681 
Liability as for wrongful attachment, § 517 
Loss of lien by, § 262, p 438 
Plea in abatement, § 463 
Sufhaency of evidence as to in action on bond 
for release of property, § 817, p. 528 
Abatement, 
Failure to give notice in main action as ground 
for, § 483 
Maun suit, effect, § 2, p. 188 
Plea in as pioper method of seeking dissolution, 
§ 434 
Proceedings on plea in proceeding for dissolu- 
tion of attachment, §3 460~469, pp. 631-6384 
About to dispose of property within attachment stat- 
ute. § 50 
Absconding as grounds, § 24 
Admissibility of evidence as to, § 69, p. 236 
Allegations in respect to In affidavit, § 156, p. 208 
Females, liability to attachment, § 21, n. 94 
Positive averment as to mtention in affidavit, § 
114 
Sufficiency of evidence as to, § 69, p. 239 
Venue of proceedings, § 98 
Within statute authorizing attachment, § 25 
Absence, 
Creditor as grounds, § 24 
Me ae admissibility of evidence as to, § 69, p. 


Necessity of alleging in affidavit, § 126, p 301 

Principal, affidavit by attorney or agent im case 
of, § 106 

Sufficiency of evidence as to, § 69, p. 289 

Abstract, reference to for description of property in 

order of sale, § 497, p. 655, n. 44 

Acceptance of bond, § 158 
Accidental destruction of bond, effect of, § 145 
Accompanying. 

Affidavit curing defect in notice of motion to dis- 
charge attachment in failmg to state 
grounds, § 450, n. 62 

Pleadings, affidavit, § 105 

Accord and satisfaction, admissibility of evidence as 
to in action on bond for release of pioperty, § 

S17, p 527 

ear claim of third person to property attached, 
§ 
Account books, admissibility to show, 

Indebtedness to intelvening claimants of prop- 
erty, § 360, p. 571 

Intent, § 69, p 237 

Account stated, issuance in action on, § 11, p. 196 
Accounting, 
ar for snot supporting writ of attachment, § 
»p.1 
Auditors or trustees appomted to administer es- 
tate, § 337 
Bil for in court of equity, § 501 


Accounting—Continued, 
Consignor’s mght to as subject to attachment, § 


Bond, § 172 
Wrongful attachment, §§ 522-525 
Acknowledgment, bond, § 156 
Acquisition of residence within attachment law, § 33 
Act of God discharging liability of surety on bond of 
third person claiming property, § 375 
Action, 
Damages for dispossession of claimant to prop- 
erty, 8§ 398-405, pp. 598-605 
Establishment of title or recovery from posses- 
sion by third person, §§ 849-366, pp 356-584 
Proceeding by attachment as, § 1, n. 4 
Receipt, § 302, pp 487-491 
Violation of possession of attaching officer, 3 262, 
pp 473-476 
Wrongful attachment under, 
Irregular or void process, §§ 504-515 
Regular process, §§ 535-565, pp 668-687 
Actual absence from jumsdiction as essential to right 
to attachment on ground of nonresidence, § 29 
Actual damages, recovery of, 
Action on bond, § 179, p 3686 
Wrongful attachment under regular process, § 
556 
Actual levy, 
Burden of showing in action for wrongful at- 
tachment under regular process, § 549 
Cause of action for wiongful attachment in ab- 
sence of, § 519 
Actual physical removal of property, necessity to 
justify attachment, § 53 
Actual possession, necessity of in making levy, § 218, 
n 20, § 228, p. 399 
Actual seizure, lack of as ground for dissolution, § 
428, p. 610 
Ad damnum, discharge of surety on bond for release 
of property by increase in, § 316, p. 518, n. 26 
Additional affidavit, requirement as to, § 104 
Additional bond, order for, § 305 
Additional parties, amendment of affidavit by, § 143, 
p. 819 
Additional security, 
Failure to give as ordered, as ground for dis- 
solution, § 423, p. 610, n. 11 
Wiling of, § 161 
Not exonerating original sureties on dissolution 
bond, § 816, p 518 
Additional sureties, delivery bond, § 309 
Addiess, writ, § 186 
Adequate consideration, contemplated transfer for 
oe inference of fraudulent intent, § 69, 
p. 
Adequate remedy at law preventing, 
Hquitable relief in aid of attachment, § 501 
Jurisdiction of equity, § 97 
Adjustment of claim, 
Auditors or trustees appointed to administer es- 
tate, § 836 
Defense in action for wrongful attachment un- 
der regular process, § 520 
Administration, property 1n course of as subject to 
attachment, § 88, n. 98 
ae bond, issuance in action on, § 11, p. 
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ATTACHMENT 
Admissibility of Evidence. Evidence generally post } Agent—Continuea, 


Admissions, 
Admissibility in proceeding by third person 
claiming property attached, § 860, p. 570 
Basis for affidavit on information and belief, § 
115 
Curing defects in affidavit, § 141, p 312, n 18 
Adult, affidavit not required to specifically state that 
defendant is. § 120 
Advancement, 
Hearing of attachment issue, power of court, § 
495 


Heir os respects attachable interest in estate, § 


G4. 
Advertising, 
Provision for in order for sale of attached prop- 
erty, § 325 
Sign, liability to attachment, § 74, p. 247 
Variance with affidavit, § 141, p $12 
Advice of counsel, 
Acting under as sufficient to show probable cause 
in action on bond, § 175, p. 368 
Defense in action, 
Bond, $ 170, p. 851 
Wrongful attachment under regular process, 
§ 540 
Hividence of acting under as proof of absence of 
malice in action for damages for disposses- 
sion of claimant to property, § 408 
Affidavit, §§ 104-144, pp 271-325 
Condition precedent to proceeding by claimant 
zt property attached to establish right, § 
52 


Declaration in main action construed with, § 
493, p. 649 

Defense limited to grounds of in action on bond, 
$ 170, p. 851 

Effect, § 109 

Failure to file as defense in action for wrong- 
ful attachment under regular process, § 540 

Filing of as commencement of action, § 181 

Issuance of writ without as ground for dissolu- 
tion, § 423, p. 610 

Lack of as defense in action on bond, § 170, p. 
349 

Motion or rule to show cause why attachment 
should not be dissolved supported by, $ 


4338 
Opposing affidavit, motion to dissolve or vacate 
attachment, § 453 
Opposing motion to dissolve, § 453 
Recital as to filing of in writ, § 189 
Successive writs without filing of, § 200 
Sufficiency of evidence as to filing of in action 
on bond for release of property, § 317, p. 
527 
Supporting motion to dissolve attachment, ne- 
cessity of, § 452 
Affidavit of defense, proceedings in main action, § 
498, p. 651 
Affidavit of merits, 
Motion to dissolve attachment, § 452, n. 89 
Necessity of in proceeding by third person claim- 
ing property attached, § 357, p. 562 


t, 
Affidavit, § 106 
Information and belief by, § 115 


Affida vit—Continued, 

Recitals in respect to absence of plaintiff, 
$ 117 

Allegation of authority to execute bond in ac 
tion on, § 174, p. 354 

Authority to sign affidavit not subject to col- 
lateral attack after judgment, § 110 

Bond for release of property by, § 308 

Dehivery of property to by attachiuz officer, § 
284 

Hxecution of bond by, § 154 

Notice of levy to, § 220, p. 396 

Service of, 
Notice of motion to dissolve upon, § 450 
Process, appomtment by nonresident affect- 

ing right to attachment, § 29 

Setting forth facts respectmg setoff or coun- 
terclaim in affidavit, 3 125, p. 204 

Signature to, 
Affidavit, § 182 
Bond for release of attachment by, g 810 

Written fraudulent statements by as ground for 
attachment, § 68, p. 282 

Agreement. Contract post 
Aid of, 

Attachment, proceedings in, §§ 500, 501 

Pending actions, attachment in, § 8 p. 194, n. 
86 


Alder of, 
Affidavit by pleading, § 141, p. 318 
Defects, return, § 24 
Alas order of publication of service, cure of de- 
fects in original order by, § 489, p 644 
Alias summons, proceedings in maim action, § 484 
Alias writs, 
Issuance, § 200 
After general appearance to attachment on 
ground of fraud, $ 491 
Necessity of new affidavit, § 104 
Alien, 
Liability to attachment, § 21 
Temporarily within country, resident not subject 
to attachment, § 32 
Alienation of affections, 
Availability 1n action for unliquidated damages 
for, § 14, n 26 
Issuance in action for, § 13, n. 17 
Alimony, 
Liability to attachment, § 74, p 248 
Priority of lien for, § 272, p. 449, n 80 
Allowance of compensation for taking and 
property, method of enforcing, 3 298, p. 479 
Alteration, 
Authority of attaching officer to make or per- 
mut, § 282 
Conclusiveness of stipulation as to in receipt, 
§ 298 
Discharge of sureties on forthcoming or dis- 
solution bond by, § 316, p. 512 
Suffimiency of evidence as to absence of in ac- 
tion on bond for release of property, § S17, 
p 527 
Writ, 
Discharge of sureties, § 165 
Ground for postponement of lien, § 277, p. 
465 
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ATTACHMENT 
Alternative, issuance of warrant against defendant | Amount—Continued, 


sued in, § 22 
Alternative conditions, bond for release of attach- 
ment, § 310, n. 25 
Alternative grounds, allegation of in affidavit, § 126, 
p. 206 
Alternative statements of grounds in writ, § 192 
Ambiguity, bond for release of property, construc- 
tion, § 313, p. 499 
Amendment, 
Affidavit, § 148, pp 316-325 
Atter moticn to dissolve, § 453 
Not affecting time of commencement of lien, 
§ 255 
Bond, § 159 
Release of property, § 310 
Thi1d party claimant, § 369 
Complaint or declaration in main action, § 498, 
p 650 
Defects in publication of service m main ac- 
thon, § 489, p. 646 
Discharge of sureties by, § 165 
Hrror in writ in respect to direction, § 186 
Judgiient in proceeding by third person claim- 
ing pioperty attached, § 363, p 580 
Motion to discharge attachment, § 451, n. 71 
Plea in abatement, § 463 
Pleadings, 
Discharge of sureties on bond for release 
of attachment by, § 316, p 518 
Main action not destroying attachment, § 
268, p. 444 
Proceeding by third person claimmg prop- 
erty attached, § 357, p. 563 
Record so as to include omutted affidavits, § 183, 
n 9 
Return, § 250 
Attaching inventory to, § 236 
Signature to writ, § 195 
Verdict in proceeding by third person claiming 
property attached, § 862, p 578 
Warrant of attachment on motion for dissolu- 
tion, § 457 
Writ, § 198 
Amount of claim, § 191 
Defense m action against receiptor for at- 
tached property, § 302, p 489 
Dischurge of sureties on dissolution bond 
by, § 316, p. 518 
Amicus curi#, motion for dissolution of attachment, 
§ 446 
Amount, 
Bond, § 149, pp 830-332 
Release of property, § 811 
Third party claimant, § 368 
Claim, § 9 
Excessive as ground for dissolution, § 419 
Rec:tal as to in writ, 3 101 
Statement as to m affidavit, § 125, p 200 
Statmg in notice of levy, § 220, p. 895, n. 
37 
Variance, 
Affidavit and declaration as to, § 139 
Whit, § 196 
Compensation for care and custody of attached 
propeity, determination of, § 293, p. 479 


Damages, 
Action on bond, § 179, p 375 
Due, 
Averments as to in complaint or declara- 
tlon m main action, § 493, p 649 
Jury question in pioceeding by third per- 
son claiming propetty attached, § 362, 
p 576 
Positive averment in respect to on knowl- 
edge requied, § 114 
Jury question in action for wrongful at- 
tachment under regular process, § 552 
Wiongful seizure under regular process, § 
562 
Indebtedness, amendment of affidavit in respect 
to, § 148, p 820 
Lien, § 259 
Necessity of specifying in order for attachment, 
§ 102 
Omission of word in affidavit for attachment, § 
125, p. 289, n. 19 
Propeity, 
Attached, § 235 
Designation of in writ, § 198 
Fraudulently transferied as respects right 
to attachment, § 88 
Removed as respects right to attachment, § 
58 
To be sold on final process, § 829 
Recovery, 
Forthcoming or dissolution bond, § 817, p. 
530 


Main action, § 498 
Amount in controveisy, jurisdiction dependent up- 
on, § 93 
Ancillary attachment, 
Defined, § 1 
Dissolution as terminating main action, § 471 
Ancillary nature of remedy, § 2, p. 188 
Animals, levy on, § 223, p. 401 
Annoyance, recovery of damage for wrongful at- 
tachment causing, § 559, p. 683, n. 48 
Annulment of dissolution bond, remstatement of at- 
tachment lien by, § 3138, p. 501 
Answer, 
Bond, action on, § 174, p 357 
Release of attached property, § 317, p. 524 
Damages for dispossession of claimant to prop- 
erty seized, § 402 
Intervention by third person claiming property 
attached, $ 857, p. 563 
Proceedings in main action, § 408, p. 651 
Anti-trust law, availability of remedy in suit to re- 
cover penalty for violating, § 18, n. 55 
Appeal, 
Bond, action on, § 178 
Third party claimant, § 891 
Amendment of affidavit on, § 148, p. 823 
ag on motion to determine priorities, § 
Intervener claiming property attached, § 864 
Intervention by third party claimant on, § 344 
Objection, 
Attachment on, § 430 
Levy for first time on, § 248 
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Appeal—Continued, 
Orde: dis.«clving or 1efusing to dissolve attach- 
meat, § 478 
Release of attachment on giving bond, § 268, p. 
AAG 


Third person claiming property attached, § 864 
Trial of right to attached property, § 364 
Wiongful attachment unde1, 
Irregulai or void piocess, § 514 
Regular process, § 554 
Appeal bonds, 
Issu:nce in actions on, § 11, p 197 
Substitute for forthcoming bond, § 314 
Appearance, 
Bond, action on, 3 178 
Bond o1 other security as essential, § 401 
ae purpose of attachment to compel, § 2, p 
Dissolution of attachment by, §§ 268, 408, p. 
443 


Issuance of writ prior to as ground for dissolu- 
tion, § 423, p. 610 
Necessity of on motion to dissolve attachment, 
§ 448 
Not cuiimng defect of failure of affidavit, § 104, 
n. 54 
Waiver of defects, 
Affidavit, § 141, p 314 
Bond o1 undertaking by, § 160 
Writ by, § 197 
Waiver of right to move for dissolution by, § 437, 
n. 19 
Appellate court, amendment of bond in, § 159 
Application, 
Addition to affidavit, necessity of, § 144 
Order of publication of service in main action, 
§ 489, p Gt 
Applying creditors, admission under attachment, § 
311, n. 18 
Appraisal of attached property, § 236 
Before sale of atinched property, § 324 
Evidence in proceeding by tlird person claim- 
ing property attuched, § 300, p 570 
Lack of as dctense to aciion on bond for re- 
lease of property, § 317, p 520 
Appraised value, Limitation of liamlity of surety on 
bond, § 163, p. 343, n. 88 
Appraisers, determination of perishabuJity by before 
sale of attached property, § 324 
Approval, 
Affidavit, § 133 
Bond, § 158 
Nune pro tune indorsement of, § 143, p. 323 
Redelivery or dissolution bond, § 312 
Approximate dnamuge, allegation of not justifyimg 
warrant, § 1235, p. 280, u. 19 
Arbitration, 
Discharge of sureties on forthcoming or dissolu- 
tion bond by reference to, § 316, p 512 
Logs of licen by entering into general submission 
to, § 202, p. 439 
Argumentative instructions, proceeding by third per- 
son claiming property attached, § 362, p. 577 
Arrest, 
Debtor on execution as discharge of sureties on 
dissolution bond, $ 316, p. 517 
Fhght to escape as justifying attachment, § 24 


Arrest—Continued, 
Property taken from person arrested as sub- 
ject to attachment, § 88, n. 93 
Assault and battery, 
Attachment in qaivil actions arismg out of, § 
58 
Issuance in action to recover unliquidated dam- 
ages for, § 13 
Assessment, 
Amount to which each attaching creditor is en- 
titled, order for, § 335 
Damages in main action, condition precedent to 
action on bond, § 169 
Assets required of sureties on bond, § 153 
Assignee, 
Assignment for benefit of creditors as proper 
party in action for wrongful attachment, § 
543 


Bankruptey of attachment defendant, recovery 
of damages for wrongful attachment by, § 
529 

Chose 10 action, right to attachment on ground 
debt or obligation was fraudulently in- 
curred, § 63, p. 230 

Defendant, 

Attachment, action on bond by, § 168 
Right to move for dissolution, § 438 

Fraudulent debt, right to atiachment, 3 20 

Intervention in proceeding, § 341 

Statements in respect to nonexistence of coun- 
te1claim, § 125, p. 204 

Assignment, 

Bond for release of property as respects prop- 
er paity plaintiff in action on, § 317, p. 
522 


Cause of action, 
Effect of as respects, 
Action on bond, § 169 
Liability on bond, § 168, p 845 
Ground for postponement of lien, § 277, p. 
466 


Effect of as respects right to attachment, § 20 
Judgment, 
Carrying nght of achon on restitution bond, 
$ 317, p. 518 
Debtor as giound for injunctive relief, § 
501, n 15 
Piior to levy, priority, § 278 
Assignment for benefit of creditors, 
Creditors in foreign state, arresting operation 
of attachment by reason of, § 400 
Hffect of as respecis rights to, 
Move for dissolution, § 436, n 15 
Proceed by attachment, § 17, n 52 
Making of as ground for attachment, § 46 
Not defeating lien, § 263 
Assumed name, failure to register as ground for 
quashal of attachment, § 416 
Assumpait, 
Liability in of bailee refusing to dcliver goods 
on demand, $ 302, p 487 
Trial of issue mn action in before term to which 
writ of attachment is returnable, § 495 
Attached property, effect of dissolution in respect to, 
8 472 


Attaching creditor, 
Liability for seizure of another’s than debtor’s 


property, § 396 
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Attaching creditor—Continued, 
Necessary party to proceeding by one claiming 
preferred lien for services, § 356 
Attaching officer, rights and duties of, §§ 282-295, 
pp. 470-481 
Attachment defendant, recovery for wrongful attach- 
ment by, § 527 
Attachment plaintiff, hability for damages for wrong- 
ful attachment, § 538 
Attack on, 
Attachment not barred by giving of forthcoming 
bond, § 318, p. 501 
Order for sale of attached property, § 325 
Attempted assignment of bank deposit as proof of 
fraudulent 1.emoval, § 69, p. 242 
Attendance at court, expenses of as recoverable for 
wrongful attachment under regular process, § 
560, n. 60 
Attestation 
Bond, $ 156 
Writ, § 195 
Attorney, 
Affidavit, § 106 
Information and belief by, § 115 
Authority to take affidarit, § 107 
Bond for release of property by, § 808 
Competency to act as surety on bond, § 158 
Execution of bond by, § 154 
Fees, sufficiency of evidence as to in action on 
bond, § 175, p 864 
Release of lien by act of, § 262, pp. 488-441 
Service of notice of, 
Claim of third person to property attached 
on, § 345, p. 554 
Motion to dissolve upon, § 450 
Setting forth facts respecting setoff or coun- 
terclaim in affidavit, § 125, p. 204 
Affidavit, § 132 
Writ, § 195 
Attorney's fees, 
Action on bond, § 179, p 3878 
Allowance of element of damage in proceeding 
to try right to property attached, § 366 
QGonsideration in determming amount of bond, 
$ 149, p. 331 
Damage for dispossession of claimant to prop- 
erty seized, § 405, p. 604 
Evidence as to in action on bond, § 175, p. 361 
Intervener’s right to, § 365 
Issuance in action on promissory note provid- 
ing for, § 11, p. 198 
Wrongful attachment under regular process, 
§ 560 
Special pleading, 
Damage in action on bond, § 174, p. 856 
Required to recover for in action for wrong- 
fol attachment under regular process, § 
645 
Taxation as costs on dissolution of attachment, 
§ 479 
Attorney’s lien, priority, § 272, p. 448, n. 71 
Auditors, proceedings by appointment of, §§ 386-838 
Authentication, 
Affidavit, § 162 
Amendment of affidavit in respect to, § 143, p. 
$28 


Formal requimte of affidavit, § 111 


Authority, 
Issue writ, statutory origin, § 100 
Levying officer, basis, § 204 
Make affidavit, showing in respect to, § 117 
Automobiles. Motor vehicles, post 
Auxihary writ, distinguished from judicial writ, § 1 
Bad faith, burden of proof as to in proceeding by 
third person claiming property attached, § 350, 
p. 568, n. 11 


» 
Affidavit, applicability of rules in respect to, 
§ 111 


Appearance without in main action, § 491 
Bonds, issuance in actions on, § 11, p. 197 
Bailee, 
Delivery of property to for safekeeping, §§ 296- 
802, pp 481-491 
Tien, priority, § 272, p 450 
Possession of property by, § 284, n. 69 
Right to recover possession of property as 
against attaching creditor, § 72 
Bailee for hire, proceeding against by attaching of- 
ficer to enforce mght to possession, § 292, p 
475 
Bailment, effect of as respects right to attach prop- 
erty bailed, § 72 
Bank deposit, liability to attachment, § 74, p. 248 
Bank notes, lability to attachment, § 74, p. 248 
Bank stockholdeis, issuance in action to enforce in- 
dividual hability of, § 12, p. 199 
Bankruptcy, 
Abandonment of proceedings after adjudication 
aed as affecting liability on bond, § 163, p 


Adjudication of as discharge of lien, § 267 
Defendant, 
Discharge of surety on bond of third party 
claimant, § 376 
Effect of as respects Mability on bond of 
third party claiming property, § 374 
Discharge of receptor on dissolution of attach- 
ment by, § 300 
Filing petition m as justifying resort to at- 
tachment, § 56 
Law, admissibility of evidence as to taking ad- 
Mar of on question of intent, § 69, p. 235, 
n. 
Barn, entering by levying officer, § 216 
Basis for attachment, affidavit, 
Operating as, § 100 
Setting forth, necessity, § 104 
Beginning of action, issuance of writ at, § 181 
Best evidence, excuse for nonproduction of as ground 
of information and belief, § 115 
Bill, proceeding in main action, § 498, p. 648 
Bull of exchange, 
Action on when overdue supporting attachment, 
§ 66 
ne oe by as exempt from attachment, 


Issuance in action upon, § 11, p. 196 
Bill of lading, 
Liability to attachment of goods in transit un- 
der, § 74, p. 251 
Showing of issuance of as sufficient proof of re- 
moval from state, § 69, p. 242 
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Bill of particulars, 
Consideration of on motion to dissolve attach- 
ment, § 455, p. 625, n. 23 
Faiuluie to annex as ground for dissolution, § 
423, p. 612 
Motion to dissolve attachment, § 456 
Blank, 
Filling of in bond for release of propeity, § 
810 
Form of trustee writ, use of, § 184 
Signing of bond in, § 147 
Board and lodging, attachment for wages in action 
for, § 67, n. 38 
Board, washing and lodging, statement that claim 
is for as sufficient, § 125, p 201, n. 84 
Boast in regard to money as sufficient to establish 
concealment of property, § 69, p. 242 
Bona fide claim, jury question in proceeding by third 
pea claimmg property attached, § 362, p 
Bona fide purchasers, discharge of attachment as to 
by delivery to receiptor, § 298, n. 30 
Bond, $§ 145-179, pp 326-376 
Appeal as substitute for forthcoming bond, § 
314 
Condition precedent to proceeding by claimant 
of pioperty attached, § 352 
Defects in to be specifically pomted out in mo- 
tion to dissolve attachment, § 451, n. 71 
Enfoicement of liability on, §§ 166-170, pp 346- 
376 
Third person claiming property, §§ 377-302, 
pp. 589-504 
Failure to give as depriving priority of lien over 
subsequent attaching creditor, § 277, p. 463 
Giving of, 
Defense in action for wrongful attachment 
under regular process, § 5-40 
Release officer from making levy, § 209 
Irregularities in as giound for postponement of 
lien, § 277, p 165 
Issuance in achons on, § 11, p. 196 
Issuance of wiit without as ground for dissolu- 
tion, § 423, p. 610 
Levy on, § 223, np. 402 
Liability to attachment, § 87 
Prevent, 
Attachinent, consideration for, § 306 
Levy, allegations required in action on, § 
vlT, p. 524 
Recital as to execution of filing of in writ, § 
189 
Release of property, 
Duty of bondsman to return property, § 315, 
p. 506, n. 27 
Effect, § 313, p. 500 
Successive writs without filing of, § 200 
Third party claimant, §§ 867-892, pp. 584-594 
Time to file before dissolving attachment for 
failure to give, § 457 
naan of attachment conditional on giving of, 
Bonded warehouse, property in possession of United 


Bonding property, neglect as defense in action for 
wrongful attachment under regular pzocess, § 
540 

Book account, action on supporting attachment, § 
Gs 


Books, 
Hxamuination of by attaching officer, § 201 
Turnishing information for affidavit, production 
of, $ 115 
Books of account, 
Exemption fiom attachment, § 74, p. 249 
Levy on, 
Equivalent to levy on debts charged there- 
In, § 2u8, p 434 
Preventing collection as element of damage 
in action on bond, § 179, p. 368 
Proof of seizure, as proof of damages in action 
on bond, § 175, p 304 
Boxes, opening by levying Officer, § 216 
Branch bank, situs of debt owed by for attachment 
purposes, § 92, p. 264, n. 52 
Branch writ to another county, necessity of bond, § 
145 
Breach of conditons, 
Action on bond of third party claimant in case 
of, § 380 
Allegation as to in action on bond for release 
ot property, § 317, p 523 
Precedent to liability of obligor on bond for re- 
lease of property, § 315, p. 507 
Breach of contract, 
Attachment in proceeding to recover compensa- 
tion for, § 10 
Bone of third person claiming property attached, 
874 
Issuance in action for, § 11, p. 196 
Setting forth facts in respect to in affidavit, § 
121, n. 98 
Brench of marriage promise, issuance in action for, 
$11, p 198 
Breach of promise to give security not fraud author- 
wing attachment, § 63, p. 231 
Breach of 1ecognizance, failure to prosecute as dis- 
charge of surety on release bond, § 316, p. 517 
Breach of trust, action based on supporting attach- 
ment, § 57 
Breach of warranty not fraud authorizng attach- 
ment, § 63, p 231 
Breaking buildings, authority of levymg officer, § 
216 
Building and loan association shares, liability to at- 
tachment, § 79, n 26 
Building contiact, issuance in suit for breach of, § 
11, p. 197, n. 41 
Bulk sales, 
Fraudulent within attachment law, § 48 
Sufficiency of affidavit alleging disposal of prop- 
erty in violation of law, § 126, p. 301, nu. 
44, 


Bulky property, 
Duty of attaching officer in respect to, § 283 
Levy on without taking actual possession, § 
224 
Recording of return in case of attachment of, § 
251 


States in as subject to attachment, § 88, n. | Burden of proof, 


98 
7 O.J.5.—85 


Abandonment of attachment, § 262, p. 489 
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Burden of proof—Oontinued, 

Bond, action on, § 175, p 359 
Release of property, § 317, p. 526 
Third party claimant, § 386 

Damages for dispossession of claymant to prop- 
eity seized, § 408 

Determination of priorities, § 279 

Grounds, § €9, p. 234 

Main action, § 404 

Mot.on to dissolve or vacate attachment, § 450, 
p 624 

Negligence resulting in destruction of attached 
property, § 281 

Plea in abatement, § 466 

Receipt, action on, § 302, p 490 

Third person claiming property attached, § 3u9, p. 


567 
Whongful attachment under, 
Irregular or void process, § 512 
Regular process, § 549 
Business, 
Evidence as to amount of on question of damages 
in action for wrongful attachment, § 550 
Expenses, recovery for in action on bond, § 179, 
Dp. 868 
Loss of or injury to as element of damage, 
Action on bond, § 179, p. 870 
Wrongful attachment under regular process, 
§ 559, p. 682 
Temporary absence for purpose of not warrant- 
ing attachment, § 26 
Capacity of party or affiant, amendment of affidavit 
in respect to, § 148, p. 319 
Caption, 
Affidavit, § 119 
Amendment of bond as to, § 159 
Bond, § 147 
Care of live stock, compensation of custodian for, § 
293, p. 476 
Caretakur, temporary absence of as abandonment of 
hen, § 262, p. 440 
Carrie1's lien, priority, § 272, p. 450 
Carrying property on pe1son, effect of as respects right 
to attachment, § T4, p. 250 
Case, action on, 
Lying agaist receiptor for failure to redeliver 
attached property, § 802, p. 487 
Maintenance of by claumant to property attach- 
ed, § 350 
Pioper form of action, 
Maliciously suing out attachment, § 538 
— Wit is merely irregular or voidable, § 505 
Levy on, § 228, p. 400, n. 82 
Sale of attached property for, § 328 
Sales, proof of failure to make return of as suffi- 
cient to establish concealment, § 69, p. 242 
Cash book, failure to keep as evidence of concealment 
of property, § 69, p. 288 
Cash deposit, 
In heu of bond, § 162 
Release of property on, § 805 
Cash surrender value, attachment of interest under 
insurance policy having, § 80 
Casual visit not making person resident within at- 
tachment statute, § 82 


Cause of action, 
Allegation in respect to in affidavit, § 117 
Amendment of affidavit in respect to, § 143, p. 
819 
Authorizing attachment, §§ 8-19, pp 194-208 
Faure of pleading to show as giound for disso- 
Iution, § 417 
Setting forth in affidavit, § 121 
Ceitificate, 
Affidavit, defect in as ground for dissolution, § 
423, p 612 
Authority of notary of foreign state to take affi- 
davit, § 107, n. 4 
Depoutory, necessity of furnishing to levying of- 
ficer, § 218 
Seizure of in levy on corporate stock, § 224 
Stock, Hlability to attachment, § 79 
Ceitification, affidavit, § 182 
Certified check as written instrument supporting at- 
tachment, action on when overdue, § 66 
Chamber of Commerce, membership in, liability to 
attachment, § 74, p. 247 
Change, 
Boundary after levy on land not defeating juris- 
diction, § 98, n. 79 
Building, authonmty of attaching officer to make 
or permit, § 282 
Obhgation, discharge of sureties on forthcoming 
or dissolution bond by, § 316, p. 512 


Change of venue, 
Giound tor postponement of prior attachment, § 
277, p. 466 z 


Proceedings to procure attachment, § 98 
Character, 
Admissibility of evidence as to on question of 
removal from state, § 60, p 236 
Proceeding, sufficiency of evidence as to on mo- 
tion to dissolve, § 455, p. 627 
Charges, 
Care of property, § 298, pp. 476-481 
Payment of as condition to recelving back prop- 
erty on dissolution, § 472 
Charter contract, issuance in action for breach, § 11, 
p. 197, n. 41 
Chattel mortgage, 
Attachment m proceeding to foreclose, § 8, p. 195 
Demand or notice of existence of lien, § 345, p. 
551 
Existence of on attached property as ground for 
dissolution, § 416, n. 56 
Giving of as insufficient to prove intent to hinder 
or delay, § 69, p. 41, mn. 54 
Levy on mortgaged property, § 226 
Personalty not in custodia legis preventing attach- 
ment, § 88, n. 93 
Check, 
Deposit in lieu of bond, § 162 
Holder, effect of levy as to, § 289 
Levy on, § 2238, p. 402 
Chip attachment, 
Decedent’s property, necessity of procuring per- 
mission of probate court, § 102, n. 830 
Nominal attachment as sufficient comphance with 
statute requiring attachment by substituted 
service, § 488 
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Chose in action, 
Fraudulent transfer affording ground for attach- 
ment, § 37 
Liability to attachment, § 86 
Christian name, amendment of affidavit to show, § 
148, p. $19, n. 99 
Circumstantial evidence, 
Fraudulent intent, sufficiency, § 69, p. 240 
Intention to remain within state, admissibility, § 
69, p 236, n. 77 
Sufficient to show fraud in incurring liabulty, § 
60, p 248 
Citizens, process limited to, § 20 
Citizenship, 
Allegations in respect to in affidavit, § 126, p. 208 
Parties, allegations in respect to mm affidavit, § 
120 


City, bond on attachment in favor of, § 145 
Gity marshal, levy of attachment by, § 205 
Civil action, enforcement of ability on bond by, § 
166 
Claim, 
Amendment of affidavit in respect to, § 148, p 
820 
Showing as to in affidavit, § 125, pp. 280-205 
Third persons, 
Bonds or other security for possession or 
release of ploperty, §§ 367-302, pp. 584— 
594 
Damages for dispossession, §§ 803-405, pp 
504-005 
Presentation and determimation, §§ 339-066, 
pp. 542-084 
Olaim and delivery action, property acquired in as 
subject to attachment, § 88 
Claim bond, filling of as waiver or abandonment of 
lien, § 262, p. 410 
Claimant’s 
Bond, property delivered on as subject to attach- 
ment, § 88 
Delivery of propexty to by attaching officer, § 
286 


Intervention in proceeding, § 340 
Judgment in main action as prejudicing mghts of, 
§ 407, p. 657 
Liability on bond to secure release, § 374 
Right to move for quashal of attachment, § 442 
Subsequent to attachment, intervention by, § 341 
Olerical errors, 
Affidavit, 
Amendment of affidavit in respect to, § 13, p. 
316 
Effect of, § 141, p. 311 
Not subject to collateral attack, § 110 
Amendment of return in respect to, § 250, n. 97 
Bond, 
Effect of, § 147 
Release of attachment not invalidated by, § 
310 
Name of court in affidavit, effect of, § 119 
Liability for wrongful attachment because of, § 
517, un. 77 
Clerical servant, issuance of writ by, § 102, n. 30 
Clerk of attorney for party, authority to take affidavit, 
§ 107 


Clerk of court, 


Authority to, 
Issue writ, § 100 
Take affidavit in attachment, § 107, n. 94 
Bond made payable to, § 151 
Discretion as to amount of bond, § 149, p. 830 
Liability for damages for wrongful attachment, § 
533 
Property in custody of as subject to attachment, § 
88, n 93 
Client, lability for damages for wrongful attachment 
by attorney, § 534 
Cloud on title, removal by court of equity, § 501 
Codefendants, issuance of writ against in county of 
residence, § 98 
Collateral attack, 
Absence of affidavit warranting, § 104 
Affidavit for attachment, § 110 
Aider of affidavit by pleading in case of, § 141, 


p 313 
Judgment, 
Against attached property without statutory 
authority, § 18 
Main action, § 497, p. 656 
Levy, § 248 


Mere irregularities not subject to in absence of 
objection at proper time, § 99 
Order, 
Directing sale of attached property, § 325 
Discharging attachment, § 407 
Return, § 249 
Collateral proceeding, 
Amendment of affidavit for attachment in, § 143. 
p. 318 
Failure of creditor to pursue as discharge of 
surety on release bond, § 316, p 517 
Collateral security, 
Offer to give creditor as ground for dissolution 
of attachment, § 428 
Surrendei1 of as discharge of surety on bond for 
release of property, § 316, p 515 
Collective sufficiency of sureties on bond, § 153 
Collusion, 
Admissibility of evidence in proceeding by third 
person clauming property attached, § 360, p. 
571 
Burden of proof, 
Action on bond for release of property, § 817, 
p 526 
Motion to dissolve attachment, § 455, p. 625 
Pioceeding by third person clauming propei- 
ty attached, § 350, p. 568 
Collateral attack on affidavit for, § 110 
Discharge of surety on bond for release of prop- 
erty by, § 316 p 515 ; 
Colorable transfer warranting dissolution of attach- 
ment, § 428 
Command to officer, writ, § 198 
Commencement of action, 
Issuance of writ, § 181 
Recital as to in writ, § 190 
Showing as to 1n affidavit, § 124 
Commercial notaries, authority to take affidavit, § 107, 
n. 94 
Commungling of goods, 
Duty of officer in respect to, § 2138 
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Commingling of goods—Continued, 

Effect of as respects recovery of damages for 
dispossession of third person claiming prop- 
erty, § 393 

Liab:lity to attachment, § 74, p. 248 

Commitment of debtor on execution as discharge of 

receiptor, § 300 

Common law, 

Attachment as statutory proceeding in derogation 
of, § 2, p. 186 

Remedics, 

Claimant of attached property, § 339 
Damages for dispossession of claimant to 
property, § 300 
Common law auditor, auditors or trustees appointed to 
administer estate exeicising functions of, § 337 
Commun law bond, consideration for, § 306, n. 93 
Common law obligation, 

Bond upheld as, § 148 

Voluntary obligation for release of attached prop- 
erty, § $10 

Common carrier, issuance in action for damages to, 

3 12, p. 199 

Common counts, recovery under for breach of bond, § 
167 
Compensation, 

Keeper in charge of pioperty, reimbursement of 
attaching officer for, § 293, p 476 

Services, issuance 1n action for, § 11, p. 196 

Compensatory damages, recovery of for wiongful at- 

tachment under regular piocess, § 506 

Competency, sureties on bond, § 153 
Complaint, 

Accompanying declaration, necessity, § 105 

Bond, action on, § 174, p. 353 
Release of property, § 317, p 522 

Damages for dispossession of claimant to prop- 
erty seized, § 402 

Filing of as commencement of action as respects 
issuance of writ, § 181 

Proceedings in main action, § 403, p. 648 
Third person claiming property attached, § 

357, p 561 
Wrongful attachment under regular process, § 545 
Compliance with statute, 

Necessity of, § 2, p. 187: § 4, p 190 

Recital as to in return, § 248, p 419 

Sale of attached property, § 824 

Compressed air machinery, description of property as 

such 1n writ held sufficient, § 194, n. 65 

Compromise, 

Lien of attachment ripened by, § 25-4, n. 94 

Special pleading of by interpleader claiming prop- 
erty attached, § 357, p. 566 

Concealment, 

Admissibility of evidence as to. § 69, pp 286, 288 

Allegations as to in affidavit, § 126, p. 298 

Ground, §§ 24, 51 

Offer to return property as ground for dissolution 
of attachment, § 420, n 8&5 

Showing in respect to in affidavit, § 126, p. 800 

Sufficiency of evidence as to, § 60, pp 230, 242 

Within meaning of attachment statute, §§ 27, 54 

Conclusiveness, 

Averment of nonresidence in affidavit for attach- 

ment, § 126, p. 808 


Conclusiveness—Continued, 
Inventoiy and appraisal of attached property, § 
236 


Judgment, 
Main action, § 497, p. 666 
Trial of right to property levied on and 
claimed by third person, § 863, p. 580 
Order dissolving attachment on extrinsic eyi- 
dence, § 457 
Receipt for attached property, § 208 
Return, § 252 
Conditional sales, 
Liability to attachment of interest under, § 80 
Property soid under and remaining within state 
as within jurisdiction, § 92, p. 262 
Right of seller to inte1vene in attachment, § 840, 


n & 
Statuto1y requirement of recording as respects 
priority over Hen, § 276, p. 457 
Subordination of attachment to, § 273 
Conditions, 
Bond, § 150 
Setting out in declaration in action on bond, 
§ 174 p 355 
Nedelivery of property by receiptor, § 299 
Conditions precedent, 
Bond, $$ 145, 109 
Claimant of property attached to establish right, 
352 


Conversion of attached property, § 292, p. 473 
Dispossession of claimant to property, § 398 
Liahility, 
Bond of third party claimant, § 880 
Obligur on bond for release of property, § 
815, p 507 
Publication of scivice in main action, § 489, p. 


6418 
Receipt, § 302, p. 488 
Wrongful attachment under, 
Iriegular or void piocess, § 506 
Regular process, § 589 
Conduct of sale of attached pioperty, § 828 
Confession of Judgment, 
Voluntary transfer within attachment law, § 45 
Waiver of defects in affidavit by, § 141, p. 314 
Confirmation, sale of attached property, § 832 
Conflicting instructions, proceeding by third person 
claiming property attached, § 362, p. 577 
Conformity, 
Evidence to pleading in action for wrongful at- 
tachment under regular process, § 547 
Judgment to verdict, proceeding by third per- 
_ claiming property attached, § 363, p. 
T 
Confusing instructions, proceeding by third person 
claiming pioperty attached, § 802, p. 577 
Consent, 
Attachment creditor to disposition of property, 
admissibility of evidence as to, § 69, p. 
238 


Change of venue, effect of, § 98 

Defense in action for wrongful attachment un- 
der regular process, § 540 

HWiffect of as respects attaching creditor’s labil- 
ity for seizure of property not debtor’s, § 896 

Judgment as ground for postponement of hen, § 
277, p. 465 

Sale of attached property pursuant to, § 322 
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Consent—Continued, 
mee of right to move for dissolution by, § 
7 
Consideration, 
Contract of receiptor creating responsibility, § 
207 
Failure of, 
Defense to action on bond for release of 
property, § 317, p 620 
Issuance in action to 1ecaver money paid 
on contract, § 12, pn 200 
Forthcoming or dissolution bond, § 806 
Insertion of in bond for release of attachment, 
§ 810 
Pleading want of in action on bond to release 
property, § 817, p 524, n 80 
Sufficiency of evidence as to want of in action 
on bond for release of property, § 817, n 
528 
Want of as defense to action on bond of third 
party claimant, § 381 
Consignee, altachment of merchandise or proceeds 
in hands of, § 72, n. 7 
Consolidation, 
Causes, effect of as respects Hability of sureties, 
§ 105 
Interventions in attachment proceeding, § 362, p 
575 
Conspiracy to borrow money on worthless security as 
fraud warranting attachment, § 63, p 230 
Constable, 
Direction of writ to, § 186 
Levy of writ by, § 205 
Return by, § 245 
Constitutional provisions, § 4, pp. 190-193 
Construction, 
Action for wrongful attachment under regular 
process, § 552 
Bond, 
Jaahility of surety, § 163, p 345 
Release of property, § 313, p 499 
Return, § 252 
Statutes relating to, § 4, p. 190 
Amendment to affidavit, § 143, p. 318 
Delivery bond, § 305 
Constructive fraud in making conveyance as ground 
of attachment, § 36 
Constructive notice, levy, § 220, p. 895 
Constructive possession, necessity of in making levy, 
§ 218, n. 20 
Constructive presence of property as sufficient for 
jurisdictional purposes, § 92, p 262 
Constructive service of swnmons m main action, ef- 
fect of, § 489, p 616 
Constructive trust, lability to attachment, § 82, n. 
59 


Contempt, interference with attached property, § 
202, p. 474 

Contemplated fraudulent disposal of property as 
ground for attachment, § 50 

Contemplated removal of property as ground for at- 
tachment, § 55 

Contemporaneous issuance of writ, § 181 

Contents, publi.ution of service m main action, § 
489, p. 644 

Contest of attachment, creditors of defendant, § 
440 


Centingent demands, availability of remedy in ac- 
tion to recover on, § 16 

Contingent interest, liability to attachment, $ @®, 
80 


sla are lien, purpose of attachment to secure, § 
p. 189 
Contingent nature of lien, § 256 
Contingent remainder, liability to attachment, $ 78 
Continuance, 
Motion for dissolution, § 456 
Release of sureties on forthcoming or dissolu- 
tion bond by, § 316, p. 512 
Continuous presence of attaching officer unnecessary 
to maintain lien, § 264 
Contract, 
Attachment in actions on claims arimng out of, 
§8,p 194 
Convey, attachment not defeating specific per- 
formance, § 273 
nae of as respects liability on bond, § 163, p. 


Effect on main action where writ is quashed by, 
§ 471 
Forbearance preventing attachment, § 20 
Interest, 
Disposable as by subject to attachment, 3 
T2 


Liability to attachment, § 80 
Made or payable within state, bmitation of rem- 
edy to, § 11, p. 198 
Nature of linbility on bond, § 168, p. 842 
Receipt for attached property treated as, § 298 
ae necessity for issuance of writ, § 11, p. 
1 
Release of, 
Lien by, § 262, p 488, n. 4 
vee by attaching officer pursuant to, § 


Receiptor by, § 300 
Sale of attached property, effect of, § 238 
Setting forth facts showing existence in af 
fidavit, § 121 
Wrongfully 1escinded, issuance in action to re- 
cover money paid on, § 12, p. 200 
Contradiction, 
Return by levying officer, § 252 
Statements, admissibility of evidence ag to on 
question of fraudulent intent, § 69, p. 287 
Contributions, sureties on bonds, § 164 
Control of property, assumption of by officer in case 
of levy on personalty, § 221 
Controverting plendings, motion to vacate or dis- 
charge atlachment, § 454 
Controverfing truth of matters contained in affidarit, 
$ 109 
Conversion, 
Action for negativing existence of fraud war- 
ranting attachment, § 63, p 231 
Damages 1ecoverahle in case of wrongful at- 
tachment resulting in, 3 559, p. 681 
Issuance in action to recover money or proper- 
ty converted, § 12, p. 199 
Liability, 
Claimant securing release under third par 
ty claim, § 366 
Surety on release bond, § 315, p. 506 
Ma:ntenance of action for by attaching officer, 
§ 202, p. 478, n. 95 
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Oonversion—Continued, 
Bond in original action, § 167 
Burden of proof on in action on bond, § 175, p. 
359 


Damages for wrongful attachment, § 536 
Enforcement by attachment, § 20 
Expense of as element of damage in action on 
bond, § 179, p 374 
Inteivention by thud peison claiming property 
attached, § 307, p 363 
Showing in respect to in affidavit, § 125, p. 293 
Conveyance of property before, 
Levy, priozity, 3 278 
Sale under short order, necessity, § 824 
Copy, 
Affidavit, filing of as sufficient, § 1385 
Writ, failure to serve as ground for dissolution, 
§ £23, p. 611 
Copyright, 
Infringement, availability of remedy i suit for, 
§ 18, n 39 
Property, liability to attachment, § 74, p. 250 
Ooroner, service of attachment by, § 205 
Corporate officer, 
Affidavit on personal knowledge of, § 1124 
Competent surety on corporation’s attachment 
bond, § 153 
Corporations, 
Attachment bond, duty of ascertaining authority 
of agent executing, § 154 
Inability foi wiongful attachment, $ 533 
Motion to vacate attachment because of inter- 
est in propelty, § 6 
Seal, necessity of on bond, § 155 
Signature of on bond as sufficient, $ 155 
Stock, 
Levy on, § 224 
Liability to attachment, $ 79 
Situs of for purpose of attachment, § 92, p. 268 
Costs, 
Allowance for in determining amount of prop- 
erty attached, 3 235 
Award of against sureties on bond for release 
of attached property, $ 317, p 5381 
Charges for keeping and preserving attached 
property, § 283, p 280 
Consideration in determining amount of bond, § 
149, p 331 
Element of damage in action on bond, $179, p 371 
Intervention proceedings, § 365 
Judgment for as lien on attached property, 3 497, 
p 656 
Liability, 
Bond, § 163, p 344 
Dissolution of attachment, § 179 
Proceeding to determine priorities, § 279 
Recovery of in action on bond of third party 
claimant, § 392 
Wrongful attachment under regular process, § 
565 


Cotenant, share of crop not subject to attachment by 
creditor of other, § 90 

Counsel fees. Attorney's fees, ante 

Counseling officer’s levy, effect of as respects attach- 
ing creditor’s liability for sefzure of another's 
property, § 396 


Counterclaim, 
Based on malicious attachment, § 516, n. 57 


Prima facie evidence of in action for damages 
for dispossession of claimant to property 
seized, § 103 

Receiptor or bailee of attached property, § 209 

Recovery for in action on bond, § 179, p. 368 

Setting forth evidence supporting allegations of 
in affidavit, § 121, n. 84 

Counties, 

Absence from as ground for attachment, § 26 

Bond on attachment in favor of, § 145 

Judge, authority to issue writ, § 100, n. 11 

Liability 11 damages for wrongful attachment, 

583 


§ 
Orders, lability to attachment, § 87 
Residence, venue of proceedings, § 98 
Warrants, selzable as res in state where found, 
§ 92, p 262 
Coupons, ssuance in actions on, § 11, p. 196 
Course of admunistration, property of decedent in as 
subject to attachment, § 88, n 98 
Course of business, admussibility of evidence as to as 
bearing on question of intent, 3 69, p. 235, n. 60 
Course of manufacture, lability to attachment of 
property 1n, § 74, p 250 


urt, 
Approval of redelivery or dissolution bond, $ 312 
Ex mero motu, dissolution or vacation of attach- 
ment by, $ 481 
Return must be made, § 236 
Court room door, effect of failme to affix writ of at- 
tachment on, § 488, n 84 
Creation of lien, §§ 254, 255 
Credible grounds, belief of affiant to be based on, § 115 
Credibility of witnesses, Jury question in proceeding 
by hrs person claiming property attached, § 362, 
Dp 
Credit, 
Admissibility of evidence as to injury to, 
Action on bond, § 175, p 361 
Question of damages in action for wrongful 
attachment, § 550 
Arrangement as creating indebtedness subject to 
attachment, § 86 
Injury to as element of damage, 
Action on bond, § 179, p 370 
Dispossession of claimant to property seized, 
§ 405, p G04 
ag to try right to property attached, 
Wrongful attachment under regular process, 
§ 559, D. 683 
Creditor, 

Defendant, right to move for dissolution, § 410 
Release of lren by act of, § 262, pp 438-441 
Oreditors, right to process ordinazily limited to, § 20 
ae showing in respect to in affidavit, § 125, p. 


Oriminal act, damages resulting from as ground for 
attachment, § 58 
Criminal lability, 
Availability of remedy in action to recover for, 
§ 18 
Flight to escape as justifying attachment, § 24 
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Crops, 
Damages, 
Inability to raise, recovery in action on bond, 
$170, p 367 
Injuiies i1om ability to gather because of 
wiongful attachment, § 559, p. 681, n 20 
Levy on withvut taking actual possession, § 228, 


p. 402 
Liahility to attachment, § 74, p. 248 
Cross-action warranting attachment against property 
of codefendant, § 22 
Cross-demand, damages for wrongful attachment, § 
536, n 26 
Cross-petition, enforcement by attachment, § 20 
Cumbeisome property, levy on, § 223, p. 401, n. 90 
Oumulative remedies, 
Forthcoming bond, § 317, np 519 
Inteivention by third party claimants, § 339 
Curator ad hoe, service on nonresident by citation 
through, § 488, n. 79 
Curing defects in affidavit, § 141, np 312 
Curtesy estate, liability to attachment, § 78 
Custodian, delivery of property to by attaching officer, 
§ 284 
Tiansfeieec, proceeding against by attaching offi- 
cer to enforce right to possession, § 292, p. 
475 
Custody of law, 
Attachment putting property under, § 239 
Property in as subject to attachment, § 88 
Custody of property, §§ 280-317, pp. 468-131 
Oustoms duties, availability in action to recover, § 
12, p. 199 
Damages, 
Averments as to in action, 
Bond, § 174, p 356 
Wrongful attachment under regular process, 
§ 545 
Bond, action, § 179, pp. 366-376 
Bond of third person claiming property attach- 
ed, § 392 
Dispoxsession of third peisons claiming property, 
§§ 393-405, pp 594-605 
Dissolution of attachment, § 479 
Evidence as to in action, 
Bond, § 175, pp 361, 303 
Wrongful attachment under regular process, 
§ 550 
Exemplary Damages, post 
Instruction as to in action for wiongful attach- 
ment under regular process, § 552 
Jury quertion in action on hond, § 176 
Levy, recovery for wrongful attachment as de- 
pendent on, § 520 
Nominal Damages, post 
Proceeding to try right to attached property, § 
366 
Receipt, action on, § 302, p. 490 
Right to recover authorizing claimant of prop- 
erty to mtervene, § 343 
Statements in respect to in affidavit, § 125, p. 280 
Violation of possession of attaching officer, § 202, 
p. 476 
Wrongful attachment under, 
Irregular or vold process, § 515 
Regular process, §§ 565-564, pp 680-687 


Danger of loss, 
Allegation of in affidavit, § 128 
Amendment of affidavit to show, § 143, p. 321 
Date, 
Affidavit, § 108 
Bond, § 147 
Correction of affidavit In respect to by amendment, 
$ 143, p. 822 
Origin, lien, § 255 
Summons, mconsistency as ground for dissolu- 
tion, § 423, p 611 
Writ to show, § 105 
Death, 
Debtor, defense im action by attaching officer 
against receiptor, § 302, p. 489 
Defendant as respects liability of sureties on 
forthcoming o1 dissolution bond, § 316, p. 515 
Release of hen by, § 266 ‘ 
Debt, 
Employment in action for, § 10 
Levy on, § 223, p. 402 
Levy operating as satisi action of, § 241 
Liability to attachment, § 86 
Owed by third person, recovery of amount re- 
ies of payment to judgment debtor, § 


Presence within jurisdiction of court making at- 
tachment, § 92, p. 263 
Debtor, 


cr ta own property for benefit of creditors, § 


Redelivery of pioperty to by receiptor, § 209 
Relationship, necessity of, § 21 
Release of lien by act of, § 263 
Right to move for dissolution, § 435 
Deceased person, 
Bond for release of property running to, § 808 
Nonresident, attachment of property left by, § 59 
Validity of attachment issued against, § 21 
Deceit, availability in action in, § 18, n. 12 
Declaration, 
Accompanying affidavit, necessity, § 105 
Bond, action on, § 174, p. 353 
Release of property, § 817, p 522 
Damages for dispossession of claimant to proper- 
ty selzed, § 402 
Filing of as commencement of action as respects 
issuance of writ, § 181 
Premises, levy on realty by, § 229 
Proceeding in main action, § 498, p. 648 
Wrongful attachment under regular process, § 
545 
Declarations as evidence, 
ai of removing from jurisdiclion, § 69, p 


Proceeding by third person claiming property at- 
tached, § 300, p. 570 
Decline in market value, loss due to as element of 
damage for dispossesmon of claimant to ploperty 
seized, § 405, p 603, n. 22. 
Decrease 10, 
Business as element of damage for disposseasion 
of claimant to property seized, § 405, p. 604 
Debtor’s assets not justifying conclusion of mak- 
ing fraudulent conveyance, § 69, p. 241 
Decree, reference to in attachment for amount due, 
§ 121, n. 82 
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Deduction of expenses of preserving attached prop- ; Delivery bond, 


erty from proceeds of sale, § 293, p 481 
De facto officer, oath administered by, § 107 
Default judgment, 
Claimant intervening and failing to appear and 
join issue, § 363, p. 580 
Time of entry in main action, § 497, p 655 
Wrongful attachment under regular process, § 553 
Default on mortgage, effect of as respects right to 
attachment, § 73, n. 21 


Affidavit, § 141, p. 811 
Postponement of lien, § 277, p 465 
Bond, defense in action on, § 170, p 3848 
Levy § 243 
Proceedings, ground for dissolution, § 423, pp 600- 
612 
Publication of service in main action, effect of, § 
480, p 646 
Return, § 249 
Writ, effect of, § 197 
Defendant, 
Action on bond, § 173 
Attachment, right to move for dissolution, § 485 
Identification in affidavit for attachment, § 120 
Notice of levy to, § 220, p 396 
Defenses, 
Bond, action on, § 170, pp 348-851 
Release of attached property, § 317, p. 520 
Third party claimant, § 381 
Dispossession of claimant to property seized, § 
400 
Holder of lien on attached property, § 441 
Proceeding by claimant of property attached to 
establish nght, § 353 
Receipt, action on, § 302, p. 489 
Violation of possession by attaching officer, § 292, 
p. 473 
Wrongful attachment under, 
Irregular or void process, § 507 
Regular process, § 540 
Definition, § 1 
Delay, 
After making affidavit, effect of, § 137 
Amendment of return as affected by, § 250 
Between affidavit and issuance of writ, effect of, 
§ 181 
Discharging sureties on fo1thcoming or dissolu- 
tion bond, $ 316, p 512 
Issuing execution, release of lability on forth- 
coming or dissolution bond by, § 316, p. 515 
Loss of lien by, § 262, p. 438 
Waiver of mght to move for dissolution by, § 437 
Delegation of authority to issue writ, § 101 
Delivery, 
Bond, 
Allegation as to in action on bond for release 
of property, 3 317, p. 523 
Release of property, § 810 
Sufficiency of evidence as to in action on bond 
for release of property, § 817, p. 527 
Failure or refusal to pay on authorizing attach- 
ment, $ 61 
Officer as issuance of summons, § 181 
Writ, time of as respects priority between succes- 
sive attachments, § 277, p. 468 


Effect of dissolution of attachment on, § 475 
Proper office as sufficient execution therein, 
§ 154 
Property delivered to claimant on execution 
of as subject to attachment, § 88 
Demand, 
Account for amount due third person claiming 
property, § 346 
Arising ex delicto, issuance in actions on, § 138 
Autho11zing attachment, §§ 8-19, pp 194-208 
Claimant to property seized, § 345, pp. 551-554 
Condition precedent to action, 
Bond, § 169 
Conversion of attached property, § 202, p 
475 
Dispossession of claimant to property, § 898 
Receipt, § 302, p. 488 
Wrongful attachment under, 
Irregular or void process, § 506 
Regular process, § 589 
Condition precedent to liability of obligor on bond 
for release of property, § 315, p. 510 
Damages, aveiment as to in action on bond, § 174, 


p 356 

Duty of receiptor to redeliver property on, § 299 

Otherwise secured, availability of remedy in ac- 
tions on, § 17 

Redelivery, allegation as to in action on bond for 
release of attached property, $ 817, p. 523 

Refusal, averments as to in complaint or declara- 
tion in main action, § 493, p 649 

De minimis non curat lex, application of doctrine in 

determining sufficiency of bond, § 149, p. 331 

Demurrer, 

Interplea, determination of in proceeding by third 
pan claiming property attached, § 357, p. 
vo 

Objection to, 

Affidavit, § 141, p. 815 
Attachment, § 430 
Defect of parties in action on bond, § 178 
Sustaming of to complaint authorizing discharge 
of attachment, § 417, n. 67 
Denial of clanun, necessity of in proceeding by third 
person claiming property attached, § 357, p. 562 
Departure, mere showing of as insufficient to estab- 
lish concealment of property, § 69, p. 242 
Departure from state, 
Allegations as to in affidavit, § 126, p. 207 
Ground for attachment, § 24 
Departure from statute, effect of, § 4, p. 191 
Deposit, 
Sa im aati § 268, p. 


Effect of dissolution of attachment on, § 475 
Lieu of bond, § 162 
Third party claimant, § 367 
Vacation of attachment conditional on making of, 
§ 457 
Deposition, 

Admissibility In proceeding by third person claim- 
ing property attached, § 860, p. 570, n. 22. 
Costs of procuring as element of damage in ac- 

tion on bond, § 179, p. $72, n. 5 
Motion to show cause why attachment should 
not be dissolved supported by, § 483 
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“Deposition—Continued, 


Officer levying attachment, admis«ihility in ac- 
tion on bond, $175, p 359 


Depository bonds, issuance in actions on, § 11, p 


197 


Depreciation, 


Admissibility of evidence as to in action on bond 
for 1elease of pioperty, § 317, p 627 

Allegations m respect to in action on redelivery 
bond, § 317, p 524 

Damages iecoveiable for wrongful attachment 
resulting in, § 559, p 682 

Jury question im pioceeding by third person 
claiming property attached, § $62, p. 576 

Recovery for m action on bond, § 179, p. 869; § 
817, p. 5381 

Sale of property lable to, § 819 

Special pleading required to recover for in ac- 
tion on bond, § 174, p. 356 


Deputies, 


Attachment of property held under process by 
principal, § 287 

Clerk, issuance of writ by, § 101 

Constable, levy of writ by, § 205 

Release of receiptor to, § 300 

Return by, § 245 

Sherilf, levy of writ by, § 205 


Description, 


Cause in affidavit, § 123 
Parties, 
Affidavit, § 120 
Wiit, § 187 
Proceedings in bond, necessity, § 147 
Property, 
Affidavit, § 130 
Amendment of, 
Affidavit m respect to, § 143, p. 322 
Return as to, § 250, n. 97 
Application for order for publication of serv- 
ice, § 489, p G44 
Attached, return, § 248, p. 420 
Oomplaint, 
Action on bond, § 174, p. 354 
Wiongful atiachment under regular 
process, § 645 
Copy of return placed on record, § 251 
Motion to dissolve or vacate attachment, 3 
451 
Notice or demand by third party claimant, 
$345, p 563 
Order for sale, § 497, p 655 
Pleading in proceeding by third person 
clainung property attached, § 357, p. 562 
Removed, necessity of setiimg out in affida- 
vit, § 126, p. 802 
Service on occupant, § 228 
Verdict in main action, § 495, n. 22 
Writ, § 194 


Destruction of property, 


Damages recoverable in case of wrongful at- 
tachment resulting in, § 550, p. 681 

Discharge of surety on bond for release of prop- 
erty hy, 3 $16, p. 511 

Interpleader by third party claimant, § 339 

Liability of attaching officer for, § 281 

Liability on bond of third person claiming prop- 
erty, §§ 374, 375 
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Papers, discharge of licn by, § 262, p. 438 
Ite overy for in action on bund, § 179, p 368 


Detention of property on dissolution, liability for, § 


472 


Deteiioration in value, recovery for im action on 


bond of third party clarmant, § 392 


Determination, 


Insufficiency of affidavit, effect of, § 142 
Motion to dissolve attachment, § 456 
Plea in abatement, § 468 

Priorities, proceedings for, § 279 


Deviations in bond from amount required by statute, 


effect of, § 149, p. 381 


Device in bringing property within jurisdiction, ef- 


fect of, § 92, p. 262 


Devisees, 


Interest of as subject to attachment, § & 
Liability to attachment, § 21 


Diligence, 


Duty to execute writ with, § 207 
Effect of as respects pnority between successive 
attachments, § 277, p. 468 


Direct payment of money, 


Availability 2 action on implied contract for, $ 
12, p. 199 
Contract providing for, § 11, p. 197 


Direction, 


Levy, effect of as respects attaching creditor's 
liability for seizure of another’s than debt- 
or’s property, $ 396 

Officer not to levy as giound for postponement 
of hen, § 277, p. 466 

Parties, release of property by, § 294 

Sale of property, judgment in main action, § 
407, p 

Writ, § 180 


Direction of verdict, 


Action on bond, § 176 
Third party claimant, § 389 


Proceeding, 
Main action, $ 405 
Third person claiming property at- 
tached, § 362, p. 575, n. 2 
Disability, 


Hxemption of persons under, § 21 
Principal, affidavit by attorney or agent in case 
of, 3 106 


Disbursements, proceedings to try right to property 


levied on, 3 365 


Discharge, 


Attachment, 
Execution of bond by third party claimant, 
§ 872 
Motion for as proper remedy of third per- 
son claiming property, § 349 
Sale of property after, 3 321 
Lien, §§ 261-270, pp. 487-447 
Recelntor, § 300 
Sureties on bond, § 165 
Release of property, § 816, pp. 510-518 
Third person claiming property, § 876 


Disjunctive allegations, affidavit, § 126, p. 206 
Disclosure, 


Discharge of surety on bond for release of prop- 
erly by failure to make, § 316, p. 515 
Power to compel defendant to make, § 500 


ATTACHMENT 


Discontinuance, 
Attachment, custody of property pending notice 
of, § 280 
Dissolution of attachment by, § 268, p. 444 
Part of defendants, effect of as respects Liabil- 
ity of sureties on bond for release of prop- 
erty, § 316, p 514 
Discretion, 
Allowance of second motion to dissolve attach- 
ment, § 459 
Amendment of complaint or declaiation in main 
aclion, § 498, p 650, 2. 83 
Amount of bond, § 149, p. 330 
Conduct of sale of attached property, § 328 
Dismissal of main action on dissolution of at- 
tachment, § 471 
Issuance of writ, § 100 
Manner of taking evidence at hearing on mo- 
tion to dissolve, $ 456 
Reference of motion to dissolve, § 456 
Release of attached property on security, § 303 
Respect to permitting intervention by third par- 
ty claimants, § 339 
Sale of attached property, § 319 
Time for filing motion to quash attachment, § 
440, n. 54 
Disjunctive allegations in affidavit as ground for 
quashal, § 423, p. 611, n. 22 
Dismissal, 
Discharge of sureties, § 165 
Dissolution or forthcoming bond by, § 316, 
p 516 
Dissolution of attachment by, § 268, p. 444 
Failure to give notice in main action as ground 
for, § 483 
Liability, 
Bond, § 168, p. 844 
Wiongful attachment in case of, § 517 
Motion for not precluded by giving of forthcom- 
ing bond, § 813, p. 501 
Warrant, failure to give additional security or- 
dered, $ 161 
Disposition of property or proceeds, § 335 
Fraudulent as ground of attachment, § 85 
Hinder or delay creditors, burden of proof, § 69, 
p 234 
Disqualification of officer, 
Detense in action on receipt, § 802, p. 489 
Gianting attachment, § 108 
Levying attachment, interest in case, § 206 
Dissolution, §§ 206-180, pp. 605~689 
Averment as to m declaration in action for 
Tee attachment under regular process, 
§ 
Bond, 
Lien oe attachment dissolved by, § 318, p. 


Release of property on, § 305 
Cieditors of defendant, right to move for, § 440 
Disposition of property or proceeds in case of, § 
335 


Iiffect of as respects liability for wrongful at- 
tachment, § 517 

Expenses of procuring as element of damage in 
action on bond, § 1790, p. 872 

ae bond not accomplishing, § 813, p. 


Dissolution—Continued, 
Interpleader’s motion, § 362, p 575 
Intervention for sole purpose of moving for, § 


$40 

Liability on bond, § 163, p 318 

Original wilt preventing issue of alias, § 200 

Persons interested 11 pioperty seized, § 416 

Plamtiff in attachment, § 445 

Precluding investigation as to rightfulness of at- 
tachme.t in action on bond, § 170, p 349 

Recovery for wiougful attachment as dependent 
on, § 523 

Release of 1eceiptor by, § 300 

Right of action for wrongful attachment accru- 
ing on, § 524 

Right of holder of lien on property attached, § 
441 

Sale of property after, § 321 

Sureties on replevy bond, § 4438 

Distinct grounds, allegation of in affidavit, § 126, p. 


205 
Distributees, mterest of as subject to attachment, § 
8 


Distribution of, 
Fund, motion for to determine priorities between 
attaching creditors, § 279 
Proceeds of property sold in attachment, § 335 
Dividends, hen extending to, § 258, p. 434 
Docket, 
Entry of issuance of writ, failure to make, § 
183 
Judgment in attachment proceeding, § 497, p. 
657, n. 76 
Necessity of Inserting order on, § 102 
Recording of attachment, § 251 
Domestic corporation, stock subject to attachment in 
state of domicile, § 92, p. 268 
Donicile, 
Distinguished from residence, § 32 
Stock of domestic corporation subject to attach- 
ment in state of, § 92, p. 268 
Dominion, assumption of im case of levy on pel- 
sonalty, § 221 
Double damages, wrongful attachment of property 
under regular process, § 562 
Double lability of bank stockholder, issuance in ac- 
tion for, § 12, p 200, n. 88 
Doubt, bond for release of property, construction, § 
318, p 499 
Dower interest, linbility to attachment, § 78 
Drilling equipment, inclusion in attachment lien on 
personal property of lessee of oil and gas lease, 
§ 258, p. 434 
Dual nature of proceeding, § 2, p 189 
Due date, showing in respect to in affidavit, § 125, p. 
202 


Duplicate affidavit, cure of improper verification by 
filmg of, § 148, p. 823, n. 64 

Duration of, 
Authority of officer levying writ, § 204 
Concealment, immateniality, § 27 
Lien, § 260 

Duress, payment under as element of damage for dis- 
possession of claimant to property seized, § 405, 
p. 603, n. 19 

Duties, 
Auditors or trustees appointed to administer es- 

tate, § 387 
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Duties—Continued, 
Issue writ, § 100 
Liability to attachment of imported goods held 
for payment of, § 74, p. 250 
Make levy, §§ 207-209 
Dwelling house, demand on receiptor at for retum 
of attached property, § 802, p. 488 
Earnings, execution against pursuant to judgment on 
constructive service and attachment of personalty, 
§ 400, n. 92 
Effective date of supplemental affidavit, § 143, p 325 
Election of remedies, 
Bond, action on in case of fellow attachment, § 
168, p 845 
Redelivery bond, § 817, p 519 
Third persons claiming property attached, § 
350 
Wrongful attachment, § 5388 
Elisors, levy of attachment by, § 205 
Embarrassment, injuries resulting from as element of 
damage in action on bond, § 179, p. 871 
Embezzlement, 
Fraudulently incurring linbility as basis for at- 
tachment, § 68, p. 280, n 838 
Issuance of in action sounding in contract for 
money embezzled, § 12, p 199 
Employment, setting forth facts in respect to in af- 
fidavit for attachment suit to recover for services, 
§ 121, n. 84 
Eneumbered property, lability to attachment, § 73 
Engines of railroad coiporation, liability to attach- 
ment, § 74, p 249 
Entering buildings, authotlty of levying officer, § 216 
Enticement out of state not warlanting attachment, § 
26 


Entitling, 
Affidavit, § 110 
Amendment as to, § 143, p 3818 
Motion to quash or vacate attachment, § 451 
Entry importing notice of levy, § 220, p 305, n 387 
Entryman, mntelest of as subject to attachment, § 78 
Equitable actions, 
Attachment in, § 8, p 194 
Construction of statute providing for attachment 
in, § 4, p. 192, n 66 
Equitable interest in land, lability to attachment, § 
81 
Equitable mortgage, pilority of, § 272, p. 452, n. 10, 
§ 276 p. 460 
Equitable relief, 
Against attachment, § 502 
Aid of attachment, § 501 
Equity, 
Jurisdiction of procecdings in, § 97 
Remedy in against surety on bond for release of 
property, § 317, p. 519 
Resort to, 
Purpose of determining priorities, § 279 
Third nerson claiming property attached, § 
349 
Equity of redemption, 
Levy on, § 226 
Liability to attachment, §§ 78, 77 
Drasures, bond, effect of, § 147 
Escrow, placing pledged stock certificates in as ground 
for attachment, § 64 
Essential allegations, affidavit, § 117 


Admission by attaching creditor in answer to pe- 
tition in intervention, § 357, p 565 
Assertion of claim for damages for wrongful at- 
tachment, § 528 
Claimant of property attached to assert title, § 342 
Creditor to claim title, § 239 
Dissolution, 
Attachment, § 487 
Bond as, § 818, p. 502 
Election of remedies by claimant to property at- 
tached, § 850 
Judgment in favor of intervener claiming property 
attached, § 368, p 581 
Levy made good by, § 243 
Objections to conflimation of sale, § 382 
Receiptor of attached property, § 298 
Recitals in bond for release of attached property, 
$317, p 521 
Setting up variance between affidavit and pleading, 
§ 139, n 04 
Evidence, 
Attaching officer's action for violation of posses- 
s10n, § 292, p. 475 
Authority, agent executing bond, § 154 
Bond, action on § 174, p. 857; § 175, pp. 858-364 
Release of property, § 317, p 526 
Third party claimant, §§ 385-387 
Burden of proof, ante 
Damages for dispossession of claimant to property 
seized, §§ 402, 408 
Debt, production of at time of presenting affidavit, 
§ 136 
Determination of priorities, proceeding for, § 279 
FHorthcuming or dissolution bond, action on, § 317, 
pp 525, 526 
Grounds, § 65, pp 234-248 
Intervention by third person claiming property 
attached, § 357, p 566 
Main action, proceedings in, § 494 
Motion to dissolve attachment, § 455, pp. 624-627 
Plea in abatement, § 466 
Publication of service in main action, § 489, p. 645 
Receipt, action on, § 302, p 490 
Return as, § 252 
Service of summons in main action, § 487 
Third person clauming property attached, proceed- 
ings by, § 360, pp 569, 570 
Wrongful attachment under, 
Irregular or void process, § $12 
Regular process, §§ 547-051, pp 676-679 
Evidentiary facts, setting forth in affidavit for attach- 
ment, § 121 
Hx delicto, issuance in demands arising on, § 18 
Ex parte affidavits, sufficiency on motion to dissolve, § 
455, p 626, n. 51 
Ex parte attachment, hearing on application to remove, 
§ 456, n. 67 
Examination, 
Books and papers, attaching officer, § 201 
Depository failing to furnish certificate, § 218 
Plaintiff as prerequisite to issuance of wnt, § 134 
Hxceptions, report of, 
Auditor appointed to administer estate, § 338 
Sale of attached property, § 332 
Hixcessive claim, ground for dissolution, § 419 
Excessive judgment, effect of, § 498, n. 8&2 
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Excessive levy, 
Defense to action by officer on receipt, § 302, p. 489 
Effect of, § 235 
Ground for dissolution, § 422 
Liability in damages for, § 518 
Execution, 
Allegations as to issuance and return unsatisfied 
in action on bond for release of property, § 
317, p 528 
Bond, § 154 
Allegation as to in action on bond for release 
of property, § 317, p. 523 
Aveiment as to in action on bond, j 174, p 


354 
Sufficiency of evidence as to in action on bond, 
§ 175, p 862 
Thid party claimant, § 368 
Distinguished, § 1 
Funds collected by officei on as subject to attach- 
ment, § $8 
Issuance and return as condition precedent to lia- 
bility on bond for release of property, § 315, 
p. 509 
Judgment in proceeding by third peison claiming 
propeity attached, § 363, p. 581 
Priority of lien, § 272, p. 451 
Proceedings in main action, § 409 
Release of attachment by failure to order, 3 268, 
p. 446 
Sale, 
Loss of lien by failure to complete, § 268, p 
4-44. 
Purchaser at as having attachable interest 
during redemption period, § 78 
Executive officer, execution of writ by, § 204 
Executor, lability to attachment, § 21 
Eixecutory contract, levy on purchaser’s interest in 
realty under. § 233, n. 59 
Exemplary damages, 
Allegation of want of probable cause in action on 
bond where such damages are sought, § 174, 
p. 355 
Amount of in action for wrongful attachment un- 
der regular process, § 562 
Bankrupt’s right of recovery for wrongful attach- 
ment, § 529 
Bond, action, § 179, p. 366 
Dispossession of third person claiming property 
seized, § 405, p. 605 
Evidence of malice required to recover for in ac- 
tion for dispossession of claimant to property 
seized, § 403 
Wrongful attachment under regular piocess, § 
558 


Exempt property, 
Decree adjudging as discharge of replevy bond, § 
816, p. S17 
Defense 1n action on receipt, § 302, p. 489 
Descliption of in affidavit, § 130 
Levy on as ground for dissolution, § 427 
Removal from state without lability to attach- 
ment, § 61 
Transactions relating to as ground for attach- 
ment, § 49 
Exemption, 
Negatiying in affidavit, § 130 


Exhaustion of, 
Indemnity before action on bond, $ 169 
Legal remedies, showing of in affidavit, § 126, p. 
295 


Personal property before levy on real estate, § 76 
Existence of, 
Grounds, showing in respect to in affidavit, § 126, 
p. 295 
Lien, § 254 
Suit, allegation of in affidavit, § 124 


Keene, justifying sale of attached property, § 


Litigation, 
Bond, action on, § 179, pp. 367, 872 
Dispossession of claimant to property seized, § 
405, pp 602-605 
Proceedings to try right to property, § 865 
Wrongful attachment under regular process, § 
560 


Special pleading as damages in action on bond, § 
174, p 356 
Taking and keeping attached property, enforce- 
ment of habulity, § 298, p. 479 
Expiration, 
Officer's term, abatement of attachment on, § 270 
Teim, amendment of return by attaching officer 
after, § 250 
Explicit affidayit required, § 112 
Express contiacts, issuance in actions ox, § 11, pp. 
196-199 
Express trust, lien attaching to, § 258, p 485, n. 68 
Extension, 
Lien, § 260 
Time discharging sureties on forthcoming or dis- 
Solution bond, § $16, p. 512 
Extent of liens, §§ 257-259, pp. 4383-436 
Extraordinary nature of remedy, § 2, p. 187 
Factor, inte1est of secured by lien, § 83 
Facts of indebtedness, setting out in affidavit, § 125, 
p 290 
False 1epiesentations, 
Neghgence in failing to discover trath not pre- 
venting attachment, § 70 
Obtaining property on credit by as fraud warrant- 
ing attachment, § 68, p. 231 
False statement, 
Admissibility of evidence as to on question of 
fraudulent intent, § 69, p. 237 
Affidavit, show cause rule or motion setting up, § 
433, n 91 
Pleadings, averment as to in action for wrongful 
attachment under regular process, § 545, n 
08 
Secuuity, vacation of attachment for, § 420, n 
81 


Falee swearing of surety as ground for vacating, § 
423, p 611, n. 28 
Family, place of residence of prima facie head, § 82 
Favorable judgment, discharging sureties on bond for 
relense of property, § 816, p. 516 
Federal court, 
Amendment of affidavit in, § 148, p. $18 
Issuance of writ of attachment in cause of action 
arising under state statute, § 18 
meeting live stock, compensation of custodian, § 293, p. 
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Feelings, injury to as element of damage, 
Action on bond, § 1798, p 871 
Wrongful attachment under regular process, § 559, 
p. 683 
Fees, 
Attorney's fees, ante 
Levying officer, payment of as condition to receiv- 
ing back pioperty on @'“<eolutie» of attach- 
ment, § 472 
Females, excmption from plocess, § 21 
Fiduciary capacity, 
Act committed in as ground for issuance of writ, § 
57 
Exemption of persons in, § 21 
Intervener claiming property in to set out facts, 
§ 357, p 562,n 36 
Fieil facias, 
Remedy by on bond for release of property, § 317, 
p. 519 
Waiver of lien by taking out, § 268, p. 446, n. 42 
Filing, 
Affidavit, § 135 
Bond, $§ 145, 154 
Thud paity claimant, § 371 
Copy of w1it in case of levy on realty, § 232 
Notice of claim of third person to property attach- 
ed, § 3415, p. dot 
Orde: on motion foi dissolution of attachment, § 
457 


Plea in abatement for dissolution of altachment, § 
4G1 


Recitals as to in retuin, § 248, p 420 
Filling blanks, bond for 1elease of properly, § 310 
Vinal dete: mimation, 
Allegation as to in declaration for wrongful at- 
tachment under regular process, § 545 
Dissolution of attachment, § 470 
Accrual of right of action for wiongful at- 
tachment, § 622 
Final jndgement, 
Condition piecedent to luability of obligor on bond 
tor lelease of property, § 315, p. 507 
Main action, condition precedent to right to re- 
cove: damages lor wrongtul attachment, § 525 
Financial condition, 
Admissilulity of evidence as to, § 69, p 235, n. 60 
Statements in respect to on question of fraud 
in contracting debt, § 69, p. 238 
False 1epiesentations by debtor as to warranting 
attachment, § 63, p. 231 
Inability to 1eplevy property seized, admissibility 
of evidence as to in action on bond, § 175, p. 
361 
Suretlier, § 153 
Windings, 
Bond, action on, § 176 
Hearing on motion to dissolve, § 456 
Main action, § 405 
Third person claiming property attached, § 362, 
p 577 
Trial of issue raised by plea m abatement, § 468 
Fire loss, lality of attaching officer for, § 281 
@irm name, signature, 
Bond, § 155 
Surety on tluid party claimant’s bond, § 868 


Firm property, attachment for firm debt as prior to 
attachment for personal debt of member, § 277, p. 


463 

Fiscal] agent. liability to attachment of funds deposited 
with, § 82, n. 59 

Fixed undebtedness, availability of remedy in action 
to recover, § 16 

Fixtures, 
Levy on, § 228, np 400, n. 90 
Liability to attachment, § 74, p 248 

Flight to escape criminal prosecution or arrest justify- 
ing attachment, § 24 

Force, use of by levying officer, § 215 

Forced piematuie sale of property because of attach- 
ment, recovery of damage for in action on bond, § 
179, p 360 

Foreclosure ot mortgage, attachment in proceeding for, 
§ 8, p. 195 


Assignor of nonresident defendant, intervention 
by, § 341 

County, property not subject to attachment in, § 
98 


Country, service in as basis for proceeding in 
main action by publication, 3 489, p. 643, n. 88 
Domicile, actual residents with not subject to at- 
tachment as nonresident, § 82 
Language, use of in affidavit, § 112 
Shup vithin state, liability to attachment, § 74, p. 
249 
Foreign attachment, 
Burden of showing nonresidence, § 404, n. 5 
Detined, § 1 
Limitation to nonresidents, § 21 
Quashal on proot of facts not disclosed in rec- 
oid, § 416 
Statute, purpose of, § 2, p. 188 
Foreign co.poration, 
Bond on attachment against, § 145 
Situs of stock for purposes of attachment, § 92, 
p. 263 
Stock, liability to attachment, § 79 
Foreign judgment, 
Against resident as imdebtedness founded in 
court's jurisdiction subject to attachment, § 
92, p. 264 
Issuance of attachment on record of, § 136 
Foreigners, 
Liability to attachment, § 21 
Right to process, § 20 
Forfelture of lien by failure to file indemnity bond 
on claim of third person to property attached, § 
S47 
Forgery, defense to action on bond for release of 
property, § 317, p. 520 
Form of, 
Affidavit, § 111 
Amendment of affidavit as to matters of, § 148, 
p. 317 
Bond, § 147 
Release of attachment, § 310 
Third party claimant, § 868 
Inventory of attached property, § 236 
Judgment in main action, § 497, pp. 654, 655 
Notice, 
a of third party clammant, § 345, p. 
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Form of—Continued, 

Notice—Continued, 
Levy, § 220, p. 895 

Order for attachment, § 102 

Receipt for attached property, § 297 
Enforcement of liability on bond, § 167 
F'o1 thcomung, release or replevy bond, § 317, p 

518 

Receipt, § 802, p. 487 
Violation of possession, § 292, p. 474 

Return, § 248, pp. 418-422 


Formal defects, 
Amendment of affidavit in respect to, § 143, p. 
816 
Return, waiver of, § 249 
Formal :equisites, 
Affidavit, § 111 
Amendment of bond as to, § 159 
Forthcoming bond, 
Effect of, 
Subsequent attachment creditor, § 867 
Vacation of attachment on, § 475 
Estoppel of third person in possession to assert 
title to property by reason of giving, § 842 
Giving of as validating vold levy, § 248 
Property delivered to claimant on execution of 
as subject to attachment, § 88 
Release of property on, § 305 
Sale of property delivered under, § 324 
Foundation of belief in case of affidavit on infoima- 
tion and belief, § 115 
Fraud, 
Availability in action to recover for injury in 
consequence of, § 18 
Bringing property within jurisdiction, effect of, 
§ 92, p 262 
Burden of proof as to in, 
Action on bond for release of property, § 
817, p 528 
Proceeding by third person claiming piop- 
erty attached, § 359, p 568 
Collateral attack on affidavit for, § 110 
Contracting debt, burden of proof, § 69, p. 284 
Defense, 
Action on, 
ere for release of property, § 317, p. 
1 
Receipt for attached goods, § 802, p. 489 
Proceeding by claimant of property attached 
to establish 1ight, § 353 
Discharge of surety on bond for release of prop- 
erty by, § 816, p. 515 
EHridence as to in, 
Action on bond for release of property, § 
817, p 527 
Proceeding by third person claiming prop- 
eity attached, § 360, p 571 
Sufficiency of evidence im proceedings by 
third persons claiming property at- 
tached, § 361, p. 572, n. 58 
Ground for, 
Postponement of lien, § 277, p. 466 
Rehearing of motion to dissolve attachment, 


§ 458 
Vacating attachment, § 424 


Fraud—Continued, 
Incurring lability, 
Admissibility of evidence on question of, § 
69, p 238 
Ground for attachment, § 63, pp 230-232 
Showing as to in affidavit, § 128, p 299 
Sufficiency of evidence as to, § 69, p 248 
Intent, 
Amendment of affidavit in respect to, § 143, 
p 821 
Buiden of proof, § 60, p 234 
Evidence on issue of, § 60, pp. 287, 240 
Removal of property with in order to war- 
rant attachment, § 52 
Setting forth facts in respect to in affidavit, 
§ 126, p 301 
Issuance on demand sounding in, § 18 
Jury question in proceeding by third person 
claiming property atiached, § 862, p. 576 
Levy affected by, § 242 
Pleading as defense to action on bond for re- 
lease of property, § 317, p. 524, n. 80 
Removal, disposition or concealment of proper- 
ty, settmg foith facts in respect to in affi- 
davit, § 126, p. 800 
Surety as ground for vacating, § 423, p. 611, n. 
23 


Fraudulent transfers, 

Assignment for benefit of creditors, acceptance 
of benefits under as waiver, as ground for 
attachment, $ 70 

Attachment in proceeding to set aside, § 8 p. 
196 

Defense in action for, 

Dispossession of claimant to property seized, 
§ 400 

Wrongful attachment under regular process, 
540 


§ 
Diligence in setting aside as respects priority 
i successive attachments, § 277, p. 
Equitable relief against, § 501 
Iividence on question of, § 69, pp. 236, 240 
Grantee, priority of lien of attaching creditor 
of, § 274 
Ground for attachment, §§ 35-50, pp. 219-225 
Not defeating len of attachment, § 275 
Fieight cars, lability to attachment, § 74, p. 249 
Fruitless demand unnecessary before action on bond 
for release of property, § 815, p. 510 
Fruitless recovery, possibility of as ground for at- 
tachment, § 28, n. 15 
Further security, offering to give to creditor as 
ground for dissolution of attachment, § 428 
Future success of business, statements as to not 
fraud warranting attachment, § 68, p. 231 
Gambling, issuance in action, 
Recover money lost at, § 13 
Sounding in contract, § 12, p. 199 
Garagekeeper’s lien, priority, § 272, p. 450 
Garnishnient, 
Distinguished, § 1 
Garnishee, 
Failure to serve as ground for dissolution, § 
428, p 609, n 98 
ae to plead or object to attachment, § 
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Garnishment—Oontinued, 
Issuance in action for wrongful use of process 
of, § 12, p 199 
Lien, priority, § 272, p. 451 
General appearance, 
Necessity of on motion to dissolve attachment, § 
448 
Peisonal judgment authouzed after in main ac- 
tion, § 401 
Waiver of, 
Detects in bond or undertaking by, § 160 
Right to move for vacation of attachment, 
§ 437, n 19 
General cieditors, intervention by, § 841 
General denial, issues raised by in action on forth- 
coming or release bond, § 317, p. 525 
General issue, 
Matters provable under, 
Action for damages for dispossession of 
claimant to property seized, § 402 
Plea of in action on bond, 3 17-4, p. 358 
Plea of in action for wrongful attachment 
under regular process, § 547 
General or special, division of attachment into, § 1 
General venue statute, application to action com- 
menced by attachment, § 98 
Giving up business as sufficient proof of removal of 
property, § 69, p. 242, n. 85 
Good faith, 
Defense 1n action, 
Boad, § 170, p. 350 
Wiongful attachment under regular process, 
§ 540 
Liability for wrongful attachment as afiecied 
by, § 516 
Goods and chattels subject to attachment, §§ 71, 213 
In transil, § 74, p 261 
Not belonging to attachment debtor, levy of at- 
tachment on, § 72 
Governing law, § $ 
Priority of lien, § 272, p 449 
Government operation of railroad, effect of as re 
spects right to attach goods or property of rail- 
road, § 7-4, p. 261, n. 89 
Grammatical mistakes in bond, effect of, § 147, nu. 
47 
Grantees, 
Intervention by, § 341 
Right to move for dissolution, § 438 
Gratuitous transfer warranting inference of fraudu- 
lent intent, § GO, p. 242 
Gross inadequacy of purchase price, demal of con- 
fixmation of sale on giound of, § 332 
Gross sum, claim for damuges as m action for 
wiongiul attachment under regular process, § 
545 
Grounds, §§ 23-70, pp 213-243 
Amendment of affidavit in respect to, § 143, p. 
Sal 
Consideration of on motion for dissolution or 
vacation of attachment, § 454 
Dissolution or discharge of attachment, §§ 416~ 
428, pp. 606-614 
Hvidence as to existence of on motion to dis- 
solve, § 450, p. 625 
Existence of as defense in action for wrong- 
ful attachment under regular process, § 540 


Grounds—Continued, 
Postponement of prior attachment, § 277, p. 464 
Questioning materiality or existence as prevent- 
Te Oy ee Se ee 


Recitals as to in writ, § 192 
Showing in respect to in affidavit, § 126, pp. 295- 
8038 


Specification of in notice of motion to dissolve 
attachment, § 450 
Growing crops, liability to attachment, § 74, p. 248 
Guarantor, 
Issuance un action on contract of, § 11, p. 198 
Receiptor as, § 299 
Guardians, 
Chattels in possession of as subject to attach- 
ment, § 88, n. 98 
Liability to attachment, § 21 
Guaranty, settmg forth evidentiary facts showing 
liability upon in affidavit, § 121, n. 8&4 
Harvesting, cost of as element of damage for dis- 
possession of claimant to property seized, § 405, 
p. 603, n. 21 
Hay in barn, liability to attachment, § 74, p. 248 
Health, temporary absence for purpose of not war- 
ranting attachment, § 26 
Hearmeg, 
Motion to dissolve attachment, § 456 
Plea in abatement, § 468 
Hearsay evidence, admissibility in, 
Action for damages for dispossession of claimant 
lo property seized, § 403 
Proceeding by third person claiming property at- 
tached, § 360, p. 570, n. 28 
a =A testimony, affidavit supporting allegation by, 


Heavy articles, levy on, § 223, p 400, n. 90 

Heirs, 
Defendant, as proper parties in action on bond 

a release of attached property, § 317, p. 

Interest of as subject to attachment, § 84 

Hiding as absconding within statute authorizing at- 
tachment, § 25 

Hiding books of account, admissibility of evidence as 
i. question of conceulment of propeity, § 6D, p 


Hoisting engines, description of property as such In 
wiit, § 194, mn 65 
Holder in due course, presumption of as to intervener 
holding draft with bill of lading attached, § 358, 
p. 507 
Holidays, issuance of writ on, § 182 
Homestead, 
Averment as to in action for wrongful attachment 
under regular process, § 545, n 98 
Claim ot not defeating lien of attachment, § 263 
Exemption of land as ground for vacating at 
tachment, $ 427, n. 68 
Nonresident hel'’s interest in as subject to at- 
tachment, 3 81, n 71 
Sale of by bank cashier not in usual course of 
business, § 43, n 50 
Hospital care furnished wife living with husband, 
issuance 1n action for, § 12, p. 200, n. 85 
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Hostile enemy, debtor leaving for purpose of join- 
ing, § ~b 
Gumiliation, 
Damages for in action for wrongful attachment 
under regular pigoess, § 562, n. 81 
Injuries resulting f1om as element of damage in 
action on bond, § 179, p 371 
Hurried division of piopel.y as suificient to establish 
concealment, § 69, p. 242 
Identification of cause, 
Affidavit, § 123 
Recitals in writ, § 190 
Identification of parties, affidavit, § 120 
Identification of property, 
Removed, affidavit, § 126, p. 802 
Sufficiency of evidence as to in proceeding by 
third pelson claiming property attached, § 
361, p. 572, n. 57 
Illegality, 
Claim, defense in action on bond, § 170, p. 348 
Levy, effect of as respects liability on bond of third 
person claiming property, § 874 
Performance, discharge of surety on bond for re- 
lease of prope1ty by, § 316, p 511 
Postponement of lien, § 277, p. 468 
Illiteracy, defense to action on bond for release of at- 
tached property, § 317, p. 521, n, 31 
Immaterial departure from statute, disregard of in 
affidavit, § 113 
Immature demand, 
Judgment on in main action, § 497, p. 655 
Postponement of lien, § 277, p. 465 
Immunity from service as respects right to attach- 
ment on ground of nonresidence, § 20, n. 68 
Impairment of security as ground for attachment, § 
G4 


Impeachment of Judgment, receptors of attached prop- 
erty, § 802, p. 489 

Implication, lability on bond not extended by, § 163, 
p. 842 

Implied contracts, issuance in actions on, § 12, pp. 199- 
201 

Implied repeal of statutes relating to, § 4, p. 192 

Implied waiver, defects 1n bond, § 160 

Imported goods, liability to attachment while in custo- 
dy and before payment of duty, § 74, p. 250 

Impossibility of performance, discharge of sureties on 
bond for release of property by, § 316, p 510 

Impounding bill of lading preventing transferee from 
vacating attachment after delivery by carrier, § 
74, p. 251, n. 91 

Improper levy, 
Effect of, § 242 
Ground for dissolution, § 422 

Inadequacy of consideration rendering sale fraudulent 
within attachment law, § 43 

Incidental expenses, allowance in determining amount 
of property attached, § 235 


Property, lien extending to, § 258, p 434 
Trust fund, levy on under warrant of attachment, 
§ 82 
Incompetent surety authorizing new bond, § 161, n. 
50 


Inconsistent statements as to grounds in affidavit, ef- 
fect of, § 126, p. 296, n. 98 
Increase of property, lien extending to, § 258, p. 484 


Increased claim by amendment of declaration, new or 
additional undertaking covering, § 161 
Increasing amount of bond, § 159 
Failure to give as ground for dissolution, § 423, p. 
G11, n 23 
Incambrance book, ent:y of invalid levy in as respects 
hhabilty for wrongrul attachment, § 519 
Incumbrancer, showing existence after giving of bond 
to release attached property, § 313, p. 504 
Indebtedness, 
Admissibility of evidence as to in proceeding by 
thud person claiming property attached, § 360, 
p. 57 
Allegation in respect to in affidavit, § 117 
Showing as to in affidavit, § 125, pp 289-205 
Statement of in notice or demand by third party 
claimant, § 845, p 553 
Sufficiency of evidence as to in proceeding by third 
peison claiming property attached, § 361, p. 
574 
Indemnification for any loss or jury resulting from 
attachment, 3 145 
Indemnity, 
Failure to obtain in consequence of fraudulent 
conduct discharging surety on bond for re- 
lease of property, § 316, p. 515 
Loss of lien by faulure or refusal to give, § 2€2, p 
439 


Receiptor, § 209 
Sureties on bond for release of attachment, § 
300 


Indemnity bond, 
Furnishing of as respects right to damages in 
oo to try right to property attached, § 


Issuance in action against sureties on, § 11, p. 
198 
Requirement for in case of third party claim to 
pioperty attached, § 347 
Sale of property without, § 331 
Waiver of defects in notice of third party claim 
by filing of, § 345, p. 552 
Index, return, § 251 
Indifferent persons, appointment to levy attachment, 
$ 205 


Indorsee, notice of levy to, § 220, p. 306, n. 43 
Indorsement, 
Application of amount for which writ shall issue, 
184 


Apploval of bond, § 158 
Redelivery or dissolution bond, § 812 
Writ, levy on realty, § 280 
Indorser, 
Absence from state as ground for attachment, § 
24 


Affidavit in attachment suit against to allege pre- 
sentation and demand, § 121, n. 8&4 
Issuance of action on contract of, § 11, p. 198 
Infants, 
Liability to attachment, § 21 
Surety, additional bond authorized in case of, § 
161, n. 55 
Inference of fraudulent intent, § 69, p. 240 
Informalities in affidavit, effect of, § 141, p. S11 
Information and belief, 
Affidavit on, § 115 
Statements on in affidavit, § 114 
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Information of officer’s act, effect of as respects at- , Insolvency—Continued, 


taching creditor's liability for seizure of another's 
than debtor’s property, § 396 
Initials, 
Designation of defendant by in affidavit for at- 
tachment, § 120, n 09 
Order for publication of service designating non- 
resident defendant by, § 489, p 644 
Suing defendant by as ground for dissolution, § 
423, p. 611 
Injunction, prevention of waste by debtor, § 501 
Injury, 
Absence of as defense in action for damages for 
dispossession of claimant to propeity seized, 
§ 400 
Burden of proof as to in action for, 
Damages for dispossession of claimant to 
property seized, § 408 
Wrongful attachment under regular process, 
§ 549 
Damages recoverable for wrongful attachment re- 
sulting in, § 559, p. 682 
Jury question in action for wrongful attachment 
unde regular process, § 552 
Necessity of to warrant attachment for fraudu- 
lent tiansfer, § 40 
Recovery for in action on bond, § 179, p 369 
Reputation or feelings, element of damage in ac- 
lion on bond, § 179, p 371 
Injury to business, 
Recovery for in action on bond, § 179, p. 370 
Special pleading of for recovery in action for 
wrongtul attachment under regular process, § 
645 
Injury to credit, 
Adunissibility of evidence as to in action on bond, 
§ 175, p. 361 
Element of damage in action on bond, § 179, p 
370 
Gencral allegation of in action on bond autho1z- 
ing evidence of general loss, § 174, p 358 
Insane persons, 
Exemption from process, § 21 
Leaving state as ground for attachment, § 24 
Insignificant price, contemplated transfer for as evi- 
dence of fraudulent intent, § 69, p. 242 
Insolvency, 
Admissibility of evidence, 
Injury to credit in action for wrongful at- 
tachment, § 550 
Issue of fraudulent transfer, § 69, p 237 
Defense to action, 
Attachment bond, § 170, p. 350 
Wrongful attachment under regular piocess, 


§ 540 

Destruction of lien by, § 267 

Dischaige of r1ecciptor on dissolution of attach- 
ment by, § 

Justifying resort to attachinent, § 56 

Necessity of setting foith 1n affidavit, § 126, p 
801 

Necessity of to warraut a.tachinent for fraudulent 
transfer or disposition of propeity, § 41 

Not sufficient to authorize attachment on ground 
of insufficient property within state, § 65 

Postponing piior attachment, § 277, p. 405 


7 0.3.8.—86 


Presumptions arising from showing of, § 68, p. 
235 = 
Sufficiency of evidence as to in action on bond for 
release of property, § 317, p. 527 
Time debt was created not fraud warranting at- 
tachment, § 63, p. 281 
Installments, discharge of surety on forthcoming or 
dissolution bond by agreement to accept, § 316, 
p 512 
Instantaneous seizin as insufficient to constitute at- 
tachable interest, § 78 
Instanter, writ made returnable, § 1938 
Instructions, 
Bond, action on, § 176 
Dispossession of claimant to property seized, § 
404. 


Maun action, § 405 
Plea 1n abatement, § 468 
Third person claiming property attached, § 362, p 
576 
Instrument evidencing debt, lability to attachment, 


Instruments for payment of money, levy on, § 228, 
p. 402 
Insufficiency of cause of action, ground for dissolution, 
§ 418 
Insufficient property to satisfy demand, 
Evidence, § 60, p 238 
Giound for atinchment, § 65 
Positive averment as to in affidavit, § 114 
Sufficiency of evidence as to, § 69, p 243 
Insurance, 
Evidence ag to amount of on question of value in 
action for wrongful attachment, § 550 
Liability to attachment of interest under, § 80 
Proceeds, ability of surcty on forthcoming bond 
for, § 315, p. 506, n 27 
Intent, 

Admissibility of evidence as to in action for wrong- 
tul attachment under regular process, § 550, 
n. 41 

Allegation of facts as to in affidavit on informa- 
tion and belief, § 115 

Defiard, necessity of setting out m affidavit, § 
126, p $01 

Depaituie warranting attachment, § 28 

Element of ground of attachment for fraudulent 
transfer of property, § 36 

Immateiiality as 1espects attachment on ground 
of insufficient ploperty within state to satisfy 
demand, § 65 

Necessary element, 
Concealment or absence to constitute ground 

tor attachment, § 24 
Suppo.t of attachment for fraud in incurring 
lhability, 3 68 

Removal of property as ground for attachment, § 

55 


Residence within attachment statute, § 32 

Right to attachment on ground of removal of prop- 
erty, § 52 

Showing as to in affidavit, § 126, p 208 

Transfer or dispusition of property as ground for 
attachment, § 50 
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Interest, 

Acquired hy purchaser on sale of attached prop- 
erty, § 334 

Allowance for in determining amount of property 
attached, § 235 

Attached property, attaching officer, § 289 

Author.zing intervention in proceeding, § 340 

Bond of third party clammant, recovery of m ac- 
tion on, § 392 

Consideiatson im fixing amount of bond, § 149, 
p 331 

Contract, Nability to attachment, § 80 

Covered by lien, § 258, p. 435 

Damages recovered in action on bond, § 179, p. 
$71 

Dizqual:fication of officer from levying attach- 
ment, § 206 

Failure to claim in affidavit as variance, § 189 

Lack of as defeating right to move for dissolu- 
tion, § 436 

Land, levy on, § 233 

Moitgagee as respects liability of moitgaged 
property to attachment, § 78 

Omission to state amount of in affidavit, § 125, 
p 200 

Pledgee, liability to attachment, § 73 

Proceeds of attached property, disposition of, § 


385 
Property attached, lack of as ground for dis 
solution of attachment, § 126 
Receipt, 1ecovery of in action on, § 302, p. 401 
Receiptor, right to assert, § 298 
Recital as to in wit, § 191, n 38 
Seized property, motion for dissolution of at- 
tachment, § 116 
Sureties on bond for release of attached prop- 
elty, recovery against, § 817, p. 531 
Wrongful attachment under regular process, re- 
covery of in action for, § 559, p. 684 
Interference with possession of recelptor, action for, 
§ 301 
Interlineations in bond, effect of, § 147 
Inteimingled goods, designation in notice or demand 
by thud paity claimant, § 345, p. 553 
Inte: pleader, 
Attachment by defendant in, § 20 
Claimant of attached property, § 442 
Proceedings by thud person claiming property 
attached, § 257, p 561 
Right of thud party claimants, § 339 
Trial of issues made by, § 362, pp 574-578 
Interval between iilmg affidavit and issuance of 
writ, § 181 
Intervening claim, 
Adjudication of as condition precedent to liabil- 
agile bond for release of property, § 315, 
p. 
Dismissal of attachment on, § 474 
Incumbiencer, subordmation to attachment Hen, 
§ 272, p. 448 
intervening 11ghts preventing amendment of affida- 
vit, § 143, p. 318 
intervention, 
Petition for to determine pnorities between suc- 
cessive attachments, § 279 
Right of third party claimant, § 889 
Waiver of irregularities m return, § 249 


Intoxicating hquors, 
Illegally kept, Mability to attachment, § 74, p. 
250 


Liability to attachment, § 74, p 249 
License, liahility to attachment, § 74, p 249 
Seliing, availability of remedy m action to re- 
cover penalty for violation of statute relat- 
ing to, § 18, n. 57 
Inventory, 
Admussibility, 
Pioceeding by third persons claiming prop- 
elty attached, § 360, p 570 
Question of ryalue m action for wiongful 
attachment under regular process, § 550 
Failure to file as ground for dissolution, § 423, 
p 610 
Goods seized, admissibility in action on bond, § 
175, p. 860 
Lack of as defense to action on bond for re- 
lease of propeity, § 317, p. 520 
Necessity of m case of levy on personalty, § 
223, p. 400, n 8&6 
Property attached, § 236 
Irregularities, 
Availability of defense in action on bond, § 170, 
p 319 
Defense to action on bond for release of prop- 
erty, § 817, p. 520 
Liability in damages for, § 503 
Postponement of lien, § 277, p. 465 
Prior to issuance of attachment not defeating 
lien, § 270 
Irrelevant evidence, exclusion of in action for dam- 
ages for dispossession of claimant to property 
selzed, § 403 
Issuance of writ, § 183 
Allegntion of in action on bond, § 174, p. 354 
Wrongiul use of process, issuance in action for, 
§ 12, p. 199 
Issues, 
Action on, 
Bond, action, § 174, p. 857 
Forthcoming or release bond, action on, § 
817, p. 525 
Third party claimant, § 885 
Dispossession of claimant to property seized, § 
402 


Main action, § 493, p 651 
Motion for dissolution or vacation of attach- 
ment, § 454 
Plea in abatement, § 465 
Third person claiming property attached to es- 
tablish right, § 357, p. 564 
Wiongful attachment under regular process, ac- 
tion for, $3 547 
Itemization of damages, complaint for wrongful at- 
tachment under regular process, § 545 
Items of damage, 
Bond, action on, § 179, p. 863 
Wrongful attachment under regular process, § 
559, pp. 681-684 
Joinder, 
Attaching creditors in action on bond, § 178 
Demand due and demand not due, § 15 
Joinder of causes, 
Bond, § 174, p. 856 
Effect of as respects right to attachment, § 19 
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Jomder of parties, 
Damages for dispossession of claimant to prop- 
erty seized, § 401 
Plaintiffs, 
Action on bond, § 178 
Making affidavit, § 106 
Joining issue, time for in intervention by third per- 
son claiming property attached, § 857, p. 565 
Joint bond for release of property, parties defend- 
ant in action on, § 8317, p 522 
Jomt debtors, attachment on ground of nonresi- 
dence, § 30 
Joint debtors or codefendants, proceeding against 
one or more, $ 22 
Joint defendants, venue of proceedings against, § 98 
Joint me are allegation of in affidavit, § 125, 
p. 
Joint interest in property, liability to attachment, § 
90 


Joint liability, 
Bond in case of, § 151 
Damages for dispossession of claimant to prop- 
erty seized, § 394 
Hffect of as respects attacliment on ground of 
insufficient pioperty within state to satisfy 
deniand, § 65 
Joint obligation, sureties on bond, § 153 
Joint ownel, 
ae of as respects right to attachment, 
§ 
Levy on property, § 234 
Procecdiug agamst by attaching officer to en- 
foice right to possession, § 202, p. 475 
Joint parties, affidavit on behalf of, § 125, p 290 
Journal entry on motion to dissolve attachment, ef- 
fect of, § 407 
Judgment, 
Amendment of aflidavit after, § 143, p. 323 
Bond, action on, § 177 
Third party claxmant, § 390 
Condition precedent to lability on redclivery 
bond, § 315, p. 507 
Confession of warranting attachment, § 45 
Cure of defects in return by 1ecita's in, § 249 
Defendant, judement for, dissolution of attach- 
ment by, § 268, p. 445 
Entry of as curing defects im levy, § 248 
Hvidence, 
Against claimant in trial of mght of prop- 
erty, § 300, p. 570 
Damages in action on bond, § 175, p. 361 
Failure to enter as waver of attachment lien, § 
262, p 4410 
Fraudulent transfer of affording ground for at- 
tachment, § 87 
In personam, general appearance authorizing in 
main action, § 401 
Levy on, § 223, p. 403 
Levy operating as satisfaction of, § 241 
Main action, § 407, pp 663-057 
Motion to quash writ afer, § 449 
Objection to affidavit after, § 141, p. 315 
Plaintiff, 
Condition precedent to action on bond, $ 169 
Dissolution of attachment by, $ 268, p. 445 


Judgment—Continued, 

Plaintiff—Continued, 

Right to proceed to as affected by giving 
of bond to release attached property, § 
818, p. 508 

Plea in abatement, § 469 

Priorities, proceeding to determine, § 279 

Release or forthcoming bond, action on, § 317, 
p 529 

Situs of for purpose of attachment, § 92, p. 264 

Suieches in principal action, failure to take as 
discharge of sureties on forthcoming bond, 
$ 316, p. 517 

Thhd person claiming property attached, pro- 
ceedings by, § 863, pp 578-581 

Wrongful attachment under, 
Irregular or void process, § 514 
Regular process, § 553 

Judgment creditor, 

Insolvent defendant, intervention by, § $41 

Interest by levy on land as subject to attach- 
ment, § 78 

Right to move for dissolution of attachment, 3 
446 


Judgment hen, priority, § 272, p. 450 
Judgment on pleadings, achon on bond for release 
of attached property, § 317, p 525 
Judicial attachment on return of ordinary process 
not found, § 68 
Judicial proceedings, release of lien hy, § 267 
Judicial process, lien as affected by sale under, § 
258, p 435 
Judicial writ, distinguished from auxiliary writ, § 1 
Juwor attaching c.editor, 
Intervention by, § 341 
Notion to vacate attachment, § 440 
Objection to prior attachment, § 277, p 464 
Jurat, 
Affidavit, amcndment, § 143, p 323, n. 59 
Formal requisite of affidavit, § 111 
Jurisdiction, § 01 
Appeal in proceeding by third person claiming 
property aitached, § 364 
Averments as to in declarntion or complamt in 
main action, § 493, p. 649 
Bond, action on, § 171 
Third party claimant, § 382 
Boundaries, change of not defeating Hen, § 270 
OClammant of attached property, proceeding to es- 
tablish right, § 354 
Defects, 
Amendment of bond in respect to, § 159 
Postponement of lien of prior attachment 
because of, § 277, p 464 
Determination of pnorities between attaching 
eredito1s, § 279 
Discharge of attachment, § 429 
Dissolution of attachment, § 429 
Dffect of dissolution on main action where at- 
tachment 1s essential to, § 471 
Issuance and levy of attachment ag conferring, 
§ 481 


Lack of as ground for dissolution, § 421 
Levy or equivalent necessary to acquisition of, 
202 


§ 
Prerequisite, bond, § 145 
Quashing attachment, § 420 
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Jurisdiction—Continued, 
Requirements, bond of third party claimant, § 
867 


Return as necessary prerequisite, § 244 
Service of notice or process as essential to in 
main action, § 483 
Vacation of attachment, § 429 
Violation of possession by attaching officer, ac 
tion for, § 292, p. 475 
Wrongful attachment under, 
Irregular or void process, § 508 
Regular process, § 541 
Jury, motion to dissolve attachment, § 456 
Jury questions. 
Bond, action on, § 176 
Redelivery or dissolution bond, § 817, p. 528 
Third party claimant, § 389 
Dispossession of claimant to property seized, ac 
tion for, § 404 
Excessive levy, $ 285 
Main action, § 495 
Motion to dissolve attachment, § 456 
Piea in abatement, § 468 
Sale of attached property, § 824 
Third person claiming property attached, proceed- 
ing by, § 362, p 575 
Wrongful attachment under regular process, ac- 
tion for, $ 552 
Jury trial, 
Plea in abatement, § 468 
Right to in proceeding by third person claiming 
property attached, § 862, p. 575 
Justification, 
Sale of ploperty. attachment as, § 318 
Sureties on bond, § 157 
Release of property, § 309 
Surety by mistake signing name to, § 155 
Justness of claim, 
Amendment of affidavit to show, § 148, p. 320 
Showing in respect to 1n affidavit, § 125, p 293 
Sufficiency of allegation in respect to in affidarit, 
§ 113, n. 56 
Keeper, delivery of property to by attaching officer, 
§ 284 


Keeping of property, duty of attaching officer, § 282 
Knowledge, affidavit on, § 114 
Labor, failure to pay tor on performance authorizing 
attachment, § U2 
Laborer’s lien, right of holder to damages for wrong- 
ful seizure and conversion, § 393 
Laches, 
Clerk or other offcer, effect of, § 188 
Dissolution, § 416 
Loss of lien by, 3 262, p 440 
Lack of security, allegation of in affidavit, § 129 
Land, 


Fraudulent transfer of as ground for attachment, § 
37 


Levy on, § 227 
Interest in, § 238 = 
Landlord, intervention in attachment proceeding by, 
§ 341 
Landlord’s lien, 
Effect of as respects right to proceed by attach- 
ment, § 17 
Priority, § 272, p. 450 
Language of statute, affidavit following, § 113 


Late delivery, defense to action on bond for release 
of piloperty, § 317, p 520, n 24 
Law of forum, procecdings determined by, § 8 
Lease, 
Interest, Hability to attachment, $ 80 
Issvance in action for violation of, § 11, p. 19 
Right of attaching creditor as to, § 239, n. 43 
Leasehold, 
Estate, hability to attachment, § 80 
Inclusion in description of property as land, § 
208, D 488 
Inteiest, voluntary surrender of not defeating lien 
attaching against, § 263 
Amendment of, 
Complaint or declaration in main action, $ 
493, p 650 
Return without, § 250 
Bond of third party claiumant, action on, § 385 
Plaintiff's action in name of sheriff to recover 
demand attached, § 500 
Leaving property in debtor’s possession, effect of, § 
287 


Lectuie, instructions objectionable as, § 862, p. 576, 
n 22 
Legal actions, 
Attachment in, § 8, p 194 
poet regarded as rather than equitable, § 
2,p 188 
Legal cla.m, necessity of for intervention by third 
person claiming property, § 343 
Legal cunclusions, 
Statements in respect to counterclaim in affidavit, 
§ 123, p 294 
Sufficiency of affidavit alleging, § 112 
Legal demand on receiptor for return of attached 
property, § 302, p. 488 
Legal title, lien not attaching to when equitable es- 
tate is in another, § 258, p. 485 
Legutees, mterest of as subject to attachment, § 83 
Legislative enactment, release of lien by, § 269 
Legislative power 1n 1espect to, § 4, p. 190 
eS for wrongful seizure and conversion, 
§ 
Letteis, source of Information for affidavit on infor- 
mation and belief, § 115, n 2 
Levy, §§ 201-243, pp. 388-417 
After order of sale, necessity of, § 324 
Allegation in action, 
Bond, § 174, p. 354 
Wrongful attachment under regular process, 
§ 545 
Effect, § 239 
Hae ay procuring as ground for dissolution, § 
Other attachments as defense to action on bond, 
$ 170, p 351 
Recital he in judgment in main action, § 497, p. 654, 
n 


Time of as respects priority between successive 
attachments, 3 277, p. 468 
Levying officer, 
Dischaige of lien by act or omission of, § 264 
Liability for damage in seizing property of per- 
son other than one against whom process 18 
directed, § 395 
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Levying officer—Continued, 
Proper party plaintiff in action on bond for release 
of property, § 317, p. 522 
Liberal construction of statutes relating to, § 4, p 
191 
Lien, §* 254-279, pp 430-468 
Amendment of affidavit, effect, § 143, p. 824 
ac ig for keepire attached property, § 298, p 


Claim of third person against property, § 345, p 
554 


Defense against attachment, § 441 
Discharge by, 
Execution of third party claimant's bond, § 
ote 


Failure to make proper return, § 253 
Failure of lienholder to furnish attaching officer 
with account of amount due on, § 344 
Interest of factor secured by as subject to at- 
tachment, § 8&3 
intervention by licnholders, § 341 
Landlord not precluding proceeding by atiach- 
ment, § 17 


Levy as essential to acquisition of, § 203 
Repeal of statute authorizing attachment oper- 
ating to divest, § 4, p 1938 
Sale of prop tity, effect, § 320 
Surrender of gands attached on receipt, effect, 
Third person, dissolution as affecting, § 470 
Vacation of by dissolution of attachment, § 472 
Life estate, 
Levy of attachment on to pay remainderman’s 
dehis, & To, n 99 
Tenant e« agent of 1remaiderman for purpose of 
notice of levy, § 220, p. 396, n. 42 
Limitation of hatulity, 
Rond, § 168, n 343 
Reenintor, § 209 
Suicty on hond for release of attached property, 
3.317, p 530 
Limitation of recovery, 
Bond, action on, § 179, p 375 
Wroneful attachment under regular process, 
§ u03 
Limitations, 
Bond, action on, § 172 
Bond of third party cla.mant, 3 392 
Third party claimant, $ 383 
Pleading in action on dissolution bond, § 317, p. 
524, n 80 
Wrongful attachment under, 
Irregular or void process, § 500 
Regular process, § 542 
Limited jurisdiction, proceedings to procure, § 91 
Liquidated damages, 
Bond on attachment on claim for, $ 145 
Failure to sct out in complaint demand for as 
ground for quashal, § 417 
Lis pendens, 
Intervention for purpose of cancelling, § 340, n. &4 
Necessity of filing as respects priority over sub- 
sequent sale, § 276, p 460 
Priority of lien created by filing of, § 272, p. 450 
Literal compliance with statutory requirements, ne- 
cessity, §4,p 191, n 59 


Patra ee Pecmerty MSEIIy tonettncansat ise 


Litigation, 
Expenses of as element of damage in action on 
bond, § 179, p. 872 
Recovery of expenses of for wrongful attachment 
under regular piocess, § 560 
Live stock, 
Levy on without taking actual possession, § 224 
Liahil'ty for expense of maintenance, § 293, p. 
477 


Location of personalty, showing as to in return, § 248, 
p. 420 
Loching up property, levy on peisonalty, § 228, p. 899, 
n. 77 


Log Lien Act, priority of attachment under, § 277, p. 

462, n. 25 

Loss of, 

Business, admissibility of evidence as to on ques- 
tion of damages mm action for wrongful at- 
tachment, § 550 

Credit, special pleading of in action, 

Bond, § 174, p 356 
Wiongiul attachment under regular process, 
§ 545 

Debt allegation of danger in affidavit, § 128 

Profits, recovery for 1n action on bond, § 179, p. 870 

Property, 

Liability of attaching officer for, $ 281 
Recovery for in artion, 
Bond, § 170, p 368 
wire attachment resulting in, $ 559, 
p 681 
Release of attaching officer on delivery to re- 
ceiptor, § 296 
Without fault of receiptor, release of ability, 
300 


Residence within attachment act, 3 34 
Right to assert grounds of attachment, § 70 
Sale, allegation as to resulting damage in action 
for wrongful attachment under regular proc- 
ess, § 545, n. 14 
Time, element of damage in action on bond, § 179, 
p 871 
Use of property, recovery for in action, 
Bond, § 179, p 369 
Bond of third party claimant, § 302 
Wrongful attachment causing, § 559, p. 682 
Writ, effect of, $ 200 
Lots, sale of together, § 329 
Lump sum, affidavit including, § 125, p 200, n 19 
Lunatics, linbility to attachment § 21 
Machinery, 1ecovery of damage for loss of use be- 
cause of wrongful attachment, § 559, p 682, n. 33 
Maul, 
Copy of published notice, § 489, p. 645 
Liability to attachment of property used in trans- 
portation of, § 74, p 250 
Notice by in proceeding in main action, § 488 
Main action, 
Effect of dissolution of attachment on, § 471 
Proceedings in, §§ 481-499, pp. 640-658 
Recovery of damages for wrongful attachment in, 
§ 586 


| Majority, writ not required to show, § 187 
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Malice, 
Absence of as respects liability for wrongful at- 
tachment, § 516 
Malice, 
Admissibility of evidence as to in action, 
Bond, § 175, p 360 
Wrongful attachment under regular process, § 
550 


Averment 1n action, 
Bond. § 174, p. 355 
Dispossession of claimant to property seized, § 
402 
Wrongful attachment under, 
Irregnlar or void process, § 511 
Regular process, § 545 
Element of damage for dispossession of person 
claiming property, § 393 
Exemplary damages in action, 
Bond requiring showing of, § 179, p. 367 
Wrongful attachment under regular process 
in case of, § 508 
Jury question in action, 
Bond, § 176 
Wrongful attachment under regular process, 
§ 552 
Liability in damages for, § 516 
Sufficiency of evidence as to in action on bond, § 
175, p 3863 
Malicious prosecution, 
Action for negatiring existence of fraud warrant- 
ing attachment, § 63 p. 231 
Attachment in action for damages for, § 58 
Recovery of damages for in main action, $ 586, 


n 20 
Mandamus, consideration of defects in aXicavit by, § 
141, p. 315 
Manner of, 
Executing bond, § 154 
Levy, in general, § 217 
Recital as to in return, § 248, p 419 
Publication of service in maim action, § 489, p 
644 
Manual possession, recital as to in return, § 248, p 
419,n 14 
Manual seizure, 
Duty of attaching officer with respect to property 
capable of, § 283 
Levy on pcisonaity capable of, § 223, p 399 
Map, refeience to for desciiption of property in order 
of sale, § 4&7, p. 655, n. 44 
Marginal note that writ shall not be levied until bond 
18 filed, insufficient to save attachment, § 146 
Maiket price or value, 
Measure of damages for dispossession of claimant 
to property seized, § 405, p 603 
Setting forth in affidavit for damages sought as 
difference between contract and market price, 
§ 125, p 291 
Marriage, issuance in action for breach of promise of, 
§ 11, p. 198 
Master in partition, money in hands of pending dis- 
tribution as subject to attachment, § 88, n. 98 
Material facts, allegation of in affidavit, § 112 
a insurance policy, lability to attachment, § 


Maturity of debt, 


Maturity of debt—Continued, 
Effect of, 
Dissolution of attachment controlled by, § 
471 
Positive averment in respect to in affidavit, § 
114 
Showing in respect to in affidavit, § 125, p. 292 
Sufficiency of showing in respect to, § 141, p. 313 
Meaning of term, 
Jurisdiction in attachment cases, § 91 
Showing of by supplemental affidavit, § 143, p. 
325, n. 1 
Means of knowledge, disclosure in affidavit, § 114 
Measure of damagcs, 
Bond for attached property, § 817, p. 530 
Digpossession of clasmant to property seized, § 
405, p. 608 
Indemnity bond indemnifying against loss from 
levy on mortgaged property, action on, § 
317, n. 5 
Instructions as to in action for wrongful attach- 
ment under regular process, § 552 
Proceeding to try right to property attached, § 
3866 


Receipt, action on, § 802, p. 490 
Violauion of possession of attaching officer, § 
292, p. 476 
Mechanic's lien, 
Attachment in proceeding for foreclosure of, § 
8, p. 195 
Claimant, intervention by, § 341 
Priority of, § 272, p. 452 
Mechanic's tools, Mability to attachment, § 74, p. 248 
Medical care furmshed wife living with husband, 
issuance in action for, § 12, p. 200, n. 85 
Membership mm Chamber of Commerce, lability to 
attachment, § 74, p. 247 
Memorandum of filing, bond, § 154 
Merchandise for sale, lability to attachment, § 74, 
p. 248 
Merger, lien of attachment, § 260 
Merits, right to Judgment on as affected by adjudi- 
cation of mght to property attached, $ 368, p. 
581, n. 1 
Mesne attachment, adjustment of policy of, § 4, p. 
192 
Mesne process, writ as rather than final, § 2, p. 
188 
Metes and bounds, description of realty by in re- 
turn, § 248, p. 421, n. 55 
Method of, 
Determiming compensation for taking and keep- 
ing of attached property, § 298, p 479 
Hnforcing liability for wrongful attachment, §§ 
535-538, pp. 668-671 
Military service, 
Debtor leaving residence in order to enter not 
within attachment law, § 26 
Exemption of persons in from process, § 21 
damages, duty of claimant to property 
wet seeking damages for dispossession, § 406, 
Dp. 
Mining lease, issuance in action based on, § 11, p. 
197, n. 41 


Amendment of affidavit in respect to, § 148, p. 820 | Minister, liability to attachment, § 21 
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Minor deficiencies in amount of bond, effect of, § 
149, p. 331 
aac aa of amount in affidavit, effect of, § 125, 
n 2 
Miscellaneous grounds for dissolution of attachment, 
§ 428 
Misconduct of piofessional man, action for negativ- 
ing existence of fraud warranting attachment, 
§ 63, p 231 
Misdating 1etuin, effect of as respects release of 
property on bond, § 312, n. 58 
Misdesc1iption mm rctuzrn not avoiding attachment, § 
248, p 21 
Misleading instructions, 
Actiun for wrongful attachment under regular 
process, § 562 
Proceeding by thiid person claiming property at- 
tached, § 362, p 577 
Misnomer of attachment defendant, defense in ac- 
tion on bond, § 170, np 349 
Misrecital as to term of court in bond, effect of, § 
147 
Mistake, 
Behef that property was included as security 
not ground for attachment, § 64 
Defenze to action on bond of third party claim- 
ant, § 381 
Notice by publication, effect of, § 489, p 644 
Principal by surety on release bond, effect of, § 
315, p. 506, n 20 
Mitigation of damages, 
Admissibility of evidence as to failme in ac 
tion on bond, § 175, p. 31 
Duty of defendant in attachment, § 1790, p. 374 
Matters that may be shown as to m action for 
damages for dispoxsession of clammant to 
property seized, § 402 
Wrongful attachment under, 
Irregular or void process, § 507 
Regular process, § 561 
Mixing goods resultung in loss of lien, § 264 
Mode of, 
Allegation, affidavit, §§ 112-116, pp. 277-282 
Amendment of bond, § 159 
Objection to afhdavitl, § 141, p 315 
Sale of attached property, § 328 
Modification of wiit, motion for, § 432 
Monetary loss, jury question m action for wrongful 
attachment under regular process, § 552, n 93 
Moncy, 
Denosit of in lien of bond, § 162 
Depout under stipulation, substitution of bond 
for, § 306 
Liability to attachment, $ 74, p. 248 
Limitation to actions for recovery of, § 10 
Stolen, issuance of in action sounding in con- 
tract fur, § 12, p. 199 
Money had and received, employment in action for, 
§ 10 
Money judgment, 
Claimant intervening in attachment suit, 3 363, 


p 580 
Liability to attachment as debt, cause of action 
or demand, § 86 
Money rule against sheriff by attaching creditor, 
debtor whose property was sold becoming party 
to, § 335 


Mortgages, 
Account of amount due when equity of redemp- 
tion 1s attached, § 346 
Attached property, not defeating lien, § 263 
Chattel mortgages, ante 
Creditor, intervention by, § 341 
Damages for interference with possession, $ 393 
Debt, purchaser of attached property taking sub- 
ject to, § 834 
Demand or notice of existence of lien, § 815, p 
551 
Foueclosuie, atlachment in proceeding for, § 8, 
p 195 
Fraudulent intent warranting attachment, § 44 
Interest of moitgagee, in land, liablity to at- 
tachment, § T7 
Levy subject to, § 226 
Liability for cost of keeping attached property, 
§ 2038, p 478 
Liability of mortgaged pioperty to attachment, 
8&8 78, T7 
Pathes to pioceedings, 
Mo: tgngee, in main action, § 492 
Mortgagor to proceeding by mortgagee to es- 
tablish right to plopeity attached, § 356, 
n. 7 
Possession of properly by mortgagee, liability of 
property to attachmeut, § 73 
Prionity of, § 272, p. 452 
Time of intcliyvening in proceeding, § 344 
Unenfoicenable mortgage not subject to attach- 
ment, § 77, n 4 
Warning order as to sale of attached property, 
§ 326 
Moitificahon, recovery of damage for wrongful at- 
tachment causing, § 559, p. 688, n. 48 
Motion, 
Discharge atiachment by claimant of attached 
property, § 412 
Dissolution of attachment, §§ 447—159, np. 619-631 
Amendment of affidavit after, § 143, p 323 
Enforcement of lability on bond of thid party 
claunant bv, § 377 
New or additional bond, necessity of, § 161 
Plamtiff mn atcachment to dissolve writ, § 445 
Proper method of objecting to affidavit, § 141, p. 
315 
Quash, objection to affidavit by, § 141, p. 315 
Show cause, dissolution of attachment by, § 438 
Vacate attachment, 
Junior attachung creditor, § 440 
Supplemental affidavit after, § 143, p 325 
Motive as respects atiacbment for fraudulent tians- 
fer of propeity, § 36, n. 22 
Motor vehicles, 
Civil actions arlsing out of unlawful operation, 
$ 58 
Permit, value of not considered in determining 
whether debtor had sufficient property with- 
mn state, § 65, n 24 
Registration, consideration of certificate on ques- 
tion of residence, § 60, p. 236 
"3 lien, priority, § 272, p. 450 
Municipal warrants, levy on, § 223, p. 403, n. 13 
Name of, 
Court, bond, § 147 
Plaintiff, variance in petition and affidavit, § 
139 
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Nature of, 
Absence warranting attachment, § 26 
Action, amendment of affidavit in respect to, § 
143, p. 319 
Claim, 
Autherzing third person to intervene in 
proceedings, § 343 
Averment as to in proceeding by third per- 
son claiming property attached, § 357, 
p 562 
Setting forth in affidavit, § 121 
Custody of pioperty, § 280 
Intervention pi1oceeding by third party claim- 
ant § 351 
Lien, § 256 
Remedy, § 2, pp 186-190 
Enforce lability on bond, § 167 
Foithcoming, release or replevy bond, § 317, 
p. 518 
Taking and possession of attached property, § 
283 


Writ, § 180 
Naval service, liability of persons in to attachment, 
$ 21 


Necessaries, 
Issuance in action against husband for, § 12, p. 
200 


Property subject to attachment on claim under 
judgment for, § 71, n 97 
Necessary charges deductible by officer holding pro- 
ceeds of sale, § 335, n. 24 
Necessity of, 
Affidarit, § 104 
Writ, § 180 
Negativing, 
Exceptions in affidavit, necessity, § 112, n. 46 
Hxemption in affidavit, § 180 
Improper motive, 
Affidavit, § 127 
Amendment of affidavit for purpose of, § 
143, p. 822 
Negligence, 
Availability in action to recover for injuries to 
property in consequence thereof, § 18 
Professional man, action for negativing erxist- 
ence of fraud warranting attachment, § 63, 
p. 231 
Receiptor as equivalent to conversion, § 299 
Setting out facts constituting in affidavit for at- 
tachment, § 121 
Negotiable notes, debts secured by as exempt from 
attachment, § 86 
New affidavit, 
Failure to file as defense mm action on bond, § 
170, p. 849 
Requirement as to, § 104 
New bond, 
Addition of new party defendant by amendment 
requiring, § 145 
Execution of not exonerating orginal sureties 
on dissolution bond, § $16, p. 518 
Order for, § 305 
New counts, amendment adding to complaint or dec- 
laration mm main action, § 498, p. 650 
New facts, admissibility of evidence ag to on mo- 
tion to dissolve, § 455, p. 625 
New oath, necessity for alias wuit, § 200 


New residence, establishment of not necessary for at- 
tachment on ground of removal out of state, § 
26 
New security, filing of, § 161 
New trial, 
Action on bond, § 176 
Controverting proof of matters in affidavit by 
motion for, § 109 
Discharge of sureties on forthcoming or dissolu- 
tion bond by failure to prosecute motion for, 
§ $16, p. 512 
New velification, amendment to affidavit, § 148, p. 
824 


Nil debit, plea of in action on bond given to dis- 
charge attachment, § 817, p. 524 
Nominal damages, 
Attaching officer for violation of possession, § 
202, p. 476 
Bond, action on, § 179, p. 366 
Third party claimant, § 392 
Dispossession of third person claiming property 
seized, § 405, p. 605 
Receiptor, § 802, p 491 
Wrongful attachment under, 
Tiregular or void process, § 515 
Regular process, § 557 
Non aaa plea of in action on bond, § 174, 
p. 857 
Non est factum, plea of in action on bond, § 174, p. 857 
Release property, § 817, p. 525 
Nonattachable piopeity, judgment founded on at- 
tachment of, § 407, p. 656, n. 58 
Nonexistence of grounds, 
pap as sufficient to postpone lien, § 277, 
P 
Authorizing dissolution, § 420 
Nonfensance of receipior as equivalent to conver- 
sion, § 299 
Nonownership, pleading in action on bond for re- 
lease of property, § 317, p. 524, n. 80 
Nonpayment of damages, averment as to in action 
on bond, § 174, p. 356 
Nonprofitable plant, recovery of damages for dep- 
rivation of use of property during period of 
wrongful seize, § 556, n. 10 
Nonresidence, 
emia vad of evidence on question of, § 69, 
p 
Allegation in respect to im affidavit, § 120 
eae of affidavit in respect to, § 148, p. 
Bond on attachment against, § 145 
Burden of proof, § 60, p. 284 
Commissioner, affidavit taken before, § 107 
Compelling apperrance and litigation of right to 
fund involved, § 339 
Creditors, availability of remedy to, § 20 
Debtor temporarily within state, debt due from 
not attachable within state, § 92, p. 264 
Defendant, venue in proceedings against, § 98 
Dissolution of attachment on showing of residence 
in fact, § 420 
Effect of as respects priorities between successive 
attachments, § 277, p. 462 
Ground, §§ 29-34, pp 216-219 
Joint debtor, showing in affidavit fn respect to 
ee of other jot debtors, § 126, p. 
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Nonresidence—Continued, 


Lack of interest in property attached as ground for 
dissolution, § 426 
Levy on property of before service ox summons, § 
210 
Liability te attachment, § 21 
Necessity of alleging in affidavit, § 126, p. 301 
Positive averment in respect to 1n affidavit, § 
114 
Purpose of law authorizing attachment against 
property of, § 2, p. 189, n. 45 
Service by pubhestion on in main action, § 480, 
p. 643 
Sufficiency of evidence as to, § 69, p. 289 
Sureties, competency, § 153 
Nonsuit, 
Dissolution of attachment by, § 268, p 444 
Quashing of writ of attachment as similar to, § 
470, n. 83 
Notary public, power to take affidavit, $ 107, n. 94 
Notice, 
Appraisal and sale of attached property, § 826 
Claim of third person to property seized, § $15, pp 
551-554 
Condition precedent to action on bond, § 169 
Issuance of writ, § 183 
Judgment against surety on bond for release of 
property, § 317, p 519 
Levy, § 220, pp. 305-307 
Realty, perfected by, § 227 
Recital as to in return, § 248, p. 420 
Waiver of, § 243 
Motion, 
Amend, discharge of suretics on bond for re- 
lease of property by failure to give, § 
316, p. 514 
Determination of priorities, § 279 
Dissolve or vacate attachment, § 450 
Set aside order of publication of service in 
main action, § 480, p. 616 
Order of distiibution of proceeds of property sold, 
§ 335 
Prior chattel mortgage as respects pnority over 
lien, § 276, p 458 
Proceedings 1n main action, §§ 482-400, pp 610- 
616 


Proposcd amendment of return, § 250 
Relinquishment of attachment as sufficient return 
of property on dissolution, 3 472 
Notoriety, necessity of in making levy, § 219 
Notorious depnaituie negativing intention necessary to 
constitute ahsconding, § 25 
Number of sureties on bond, § 153 
Release of property, objection as to, § 309 
Nunc pro tunc, 
Addition of mgnature to affidavit, § 143, p. 323 
Indorsement of bond, § 158 
Oath, 
Affidavit, §§ 111, 182 
Claim of thi:d person to property attached, § 
352 
Objections, 
Affidavit, § 141, p 314 
Authority of agent to execute bond, § 154 
Competency of sureties on bond, § 153 
Defect of parties in action on bond, § 178 
Jurisdiction of proceedings, § 99 


Objections—Continued, 
Levy, § 243 
Number of sureties on bond for release of prop- 
erty, § 809 
Prior attachment by junior attaching creditor, $ 
277, p. 464 
Publication.of service in main action, § 489, p. 
646 
Replevy bond, § 810 
Report of sale of attached property, § 382 
Return, § 249 
Sale, by consent on failure to make, § 822 
Sale, failure as defense in action for wrongful at- 
tachment under regular process, § 5-40 
Variance between affidavit and pleading, § 189 
Writ, § 197 
Obligee, bond, § 151 
Dischaige attachment, § 808 
Third party claamaunt, § 368 
Obligor, bond, § 152 
Release of property, liability, § 815, pp. 505-510 
a of realty, service of writ and description on, 
§ 
Offer, 
Convey property to attaching creditor, admissibil- 
ity of evidence as to, § 69, p. 287 
Return p.operty, 
Defense to action on bond for release, § 817, 
p 521 
Showing in mitigation of damages m action on 
bond, § 179, p. 874 
Sale, inability to accept as element of damage for 
dispossession of clarmant to property seized, 
§ 400, p. 603, n 22 
Officers, 
Authorized to, 
Issue wilt, § 100 
Take athdavit, § 107 
Lersie attachment, right of action on bond, § 
1 
Pro haec vice, duty to make levy, § 207 
Official bonds, issuance m actions on, § 11, p. 198 
Official capacity, act committed in as ground for is 
suance of writ, § 57 


Liabuity for wrongtul attachment under regular 
process, § 564 
Showing in respect to in affidavit, § 125, p. 208 
Oul and gas lease, right of lessee under as subject to 
attachment, § 80, n. 48 
Oul in place, levy on ou lease attaching lien to, § 258, 


p. 484 
QOul well cases, amount removable determining liabil- 
ity of surety on forthcoming bond, § 316, p. 511, 
n 94 
Omissions, 
Bond, defense in action on, § 170, p. 348 
Name un caption of bond, amendment curing, § 
159 
Statements, amendment of affidavit by supplying, 
g 148, p. 820 
Open departure negativing intention necessary to con- 
stitute absconding, § 25 
Opening and closing, 
Hearing on motion to dissolve, § 456 
Proceeding by third person claiming property at- 
tached, § 362, p. 575 
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Openness, necessity of in making levy, § 219 
Operation of, 
Affidavit, § 108 
Bond of third party claimant, § 372 
Return, § 252 
Opportunity to redeem, provision for in decreeing 
sale of real estate, § 328 
Oppressive attachment, liability on bond, § 163, p. $43, 
n 95 
Optional proceedings, 
Sale of attached property, § 324 
Third persons claiming property attached, § 3° 
Wrongful seizure of property under miocess direct- 
ed against another, § 394, n 18 
Oral authority of agent to execute bond in name of 
principal, § 154 
Order, 
Assessment of amount to which each attaching 
creditor is entitled, § 335 
Attachment, § 102 
Discharge or release pursuant to bond, § 312 
Issuance of writs in case of several, §§ 100, 181 
Issuance of writs without order directing as 
ground for dissolution, § 423, p. 610 
Levy requiring, § 201 
Making levy in case of several writs, § 211 
Motion for dissolution of attachment, § 457 
Proof, hearing on motion to dissolve, § 456, n 74 
Publication of service in main action, § 489, p. 
Git 
Sale of attached property, 
Duty of officer in case of, § 823 
Intervention by third party claimant after, § 
344, n 57 
Necessity, § 825 
Sale or return of property, necessity of for ha- 
bility on forthcoming bond, § $15, p. 508 
Ordinary course of trade or business, 
Evidence of sales and mortgages 1n, as insufficient 
to show intent of fraud, § 69, p 241, n 54 
Sale ae as fraudulent within attachment law, § 


Remedy, § 2, p. 186 
O1iginal process, attachment made as, § 2, p 187 
U1iginal secu1ity, sale of before putting up attach- 
ed property, § 328 
Other creditors, effect of dissolution of attachment on, 
§ 473 
Other processes, levy on property iaken under, § 237 
Outiageous battery, availability in action for, § 13, 
n 14 
Overdue instrument, 
Action on supporting attachment, § 66 
Issuance in actions on, § 11, p 198 
Ownership, 
Admissibility of evidence as to exercise of in pro- 
ceeding by third person clammuing property at- 
tached, § 360, p 570, n. 22 
Amendment of affidavit to show, § 143, p. 822 
Averment as to in, 
Action for wrongful attachment under regular 
process, § 545 
Affidavit, § 130 
Burden of proof in action, 
Bond for 1elease of property, § 817, p 526 


Ownership—Continued, 
Buiden of proof in action—Continued, 
Damages for dispossession of claiment to 
property seized, § 403 
Clam, showing with respect to in affidavit, § 
122 
Conclusiveness of return as to, § 252 
Defense in action on bond, §$ 170, p. 350 
Third party claimant, § 381 
Denial of by obligors on bond to release attached 
ploperty, § 318, p. 504 
Determination by levying officer, § 218 
Fact of as beailng on right to move for dissolu- 
tion, § 436 
False 1.epresentation regarding by debtor warrant- 
ing attachment, § 63, p 282 
Jury question as to in piroceeding by third person 
claiming pioperty attached, § 862, p 576 
Presumption as to in proceeding by third person 
claiming pioperty atiached, § 359, p. 567 
Property attached, recovery for wrongful attach- 
ment, § 530 
Recital as to in return, § 248, p 422 
Seized, sufficiency of evidence as to in action on 
bond, § 175, p. 864 
Sufficiency of evidence as to in action on bond for 
release of property, § 817, p 527 
Packages, opening for inspection by levying officer, 
$ 216 
Papers, 
Examination of by attachimg officers, § 291 
Furnishing information for affidavit, production 
of, § 115 
Reference to in affidavit, § 116 
Paramount ttle, discharge of surety on forthcom- 
wg bond when property taken under, § 3816, p. 
512 
Parol evidence, 
Admissibihty to show proper posting of notice 
mm main action, $ 488 
Aid of return, § 249 
Partial, 
Disposition of property as ground for attach- 
ment, § 38 
Failure of grounds as warranting dissolution, § 
420, n. 82 
Payment of judgment by third person, dis- 
charge of surety on bond for release of 
property by, § 816, p. 511 
Release of attachment, excessive claim os ground 
fo1, § 419, n. 75 
Sale, effect of, § 320 
Vacation of atiachment, § 457 
Paiticular grounds, allegations ag to in affidavit, § 
126, p. 207 
Particular interests in real property subject to at- 
tachment, § 78 
Particulars of, 
Claim, averments as to in complaint or declara- 
fon in main action, § 493, p 640 
i es setting out in affidavit, g 125, p. 


Parties, 
Amendment, 
Affidavit in respect to, § 148, p. 818 
Complamt or declaration stiiking out par- 
ties improperly jomed, § 498, p. 650 
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Parties—Continued, 
Amendinent—Continued, 
Name of not discharging sureties on bond 
for release of property, § 316, p 514 
Appeal m proceeding by third person claiming 
ploperty attached, § 864 
Bond, action on, § 178 
Release of attached property, § 317, p. 522 
Third party claimant, § 384 
Dispossession of claimant to property seized, § 
401 
Main action, § 492 
Priorities, proceedings to determine, § 279 
Receipts, actions on, § 302, p. 487 
Wiongful attachment under, 
Irregular or void process, § 510 
Regular process, § 542 
Partition, 
Among heirs not defeating mght to attachment, 
§ 84 
Lien extending to proceeds when sold under, § 
208, p. 434 
Partnership, 
Bond, 
Attachment is against, § 151 
Iexecution of by several members, § 154 
Forthcoming bond by, § 308, n 8 
Signing bond in name of, § 155 @ 
Consent to attachment as defense in action for 
wrongful attachment under regular process, 
§ 540 
Debts, surety’s liability for levying on for debt 
of individual, § 397, n 26 
Disyualfication as surety on attachment bond 
where partnership is principal, § 153 
Name, signature of as security on third party 
claunant’s bond, § 3608 
Property, 
Amount of bond when attached, § 149, p. 


Attachment on ground of nonresidence, § 
x) 
Party, pioceeding by claimant of attached propeity 
to establish right, § 356 
Passenger cars, liability to attachment, § 74, p 249 
Past conveyances, admissibility of evidence on ques- 
tion of contemplated conveyances, § 60, p. 286 
Pasturage rents, recovery of damages for wrongful 
attachment resulting in loss of, § 559, p. 682, n 
oe 
Pauper’s oath, 
Discharge of debtor on as discharge of attach- 
ment, § 270 
In heu of bond, § 145 
Payment, 
Allegation of in action on bond, § 174, p. 357 
Damages, condition precedent to action on bond, 
§ 109 
Defense 1n action for wrongful attachment un- 
der 1egular proccss, § 540 
Failure to pay, 
Labor on performance, authorizing attach- 
ment, § 62 
On delivery as ground for attachment, § 61 
Indebtedness as defense to action on bond of 
third party claimant, § 381 


Payment—Continued, 
Judgment, 
Condition precedent to Hability of obligors 
on bond for release of property, § 315, 


Receiptor by, § 300 
Sureties on bond to discharge attachment 
by, § 316, p 511 
Disposition of property or proceeds in case 
of, § 335 
Dissolution of attachment by, § 268, p. 445 
Liability of surety on bond for release of 
propeity, § 315, p. 506 
Piesumption as to in action on bond for re- 
lease of property, § 317, p. 526 
Necessity of paying attorney’s fees before re- 
corery for mm action on bond, § 179, p. 872 
Payment into court, attaching officer, § 290 
Pecuniary embarrassment of defendant, defense in 
action, 
Bond, § 170, p. 350 
Wrongful attachment under regular process, § 
540 


Penalty, 
Bond for release of property, § 311 
Named limiting liability of sureties on bond for 
release of attached property, § 317, p. 531 
Statement as to amount of in bond, § 149, p. 3382 
Penalty of bond, 
Damnges limited to in action on bond, § 179, p. 
876 
Effect of insufficiency, § 149, p. 330 
Pendency of action, 
Issuance of writ during, § 181 
Main action as respects right to recover dam- 
ages for wrongful attachment, § 525 
Recital as to in writ, § 190 
Second action as ground for dissolution of at- 
tachment, § 425 
Showing in respect to in affidavit, § 124 
Pendency of appeal, ability of obligor on bond for 
release of property as affected by, § 315, p. 509 
People, writ running in name of, § 185 
Peremptory instructions, action for wrongful attach- 
ment under regular process, § 552 
Performance, 
Discharge of sureties on bond for release of 
property by, § 316, p 510 
Judgment, liability of surety on bond for re- 
lease of property, § 315, p 506 
Perind of publication of service in main action, § 
489, p. G44 
Perishable articles, enumeration of in inventory, § 
236 


Liability to attachment, § 74, p. 249 
Sale of, § 319 
Title acquired by purchaser on sale of, § 334 
Perjury, 
Ground for rehearing on motion to dissolve at- 
tachment, § 458 
Necessity of being able to assign on affidavit, § 
118 
Permanent absence, necessity to warrant attachment, 
§ 26 
Permanent removal of property, necessity to justify 
attachment, § 53 
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Permanent residence out of county as concealment | Place—Continued, 


within attachment statute, § 27 
Person of defendant, necessity of having jurisdic- 
tion of, § 95 
Personal injuries, 
Availability in action to recover for, § 18 
Cause of action for not attachable as debt or 
chose m action, § 86 
Personal judgment, liability of sureties on bond for 
release of property, § 315, p. 506 
Personal jurisdiction, effect of general judgment ren- 
dered in main action, § 497, p. 657 
Peisonal property and interests therein, § 72 
Exhaustion of as necessary prior to selzure of 
realty, § 76 
Levy on. §§ 221-226, pp. 897-105 
Personal representative, mght to move for dissolu- 
tion, § 439 
Personal service, 
Necessity before issuance of writ, § 181 
Not defeating right to attachment on ground of 
noxnresidence, § 20 
Ontside state in lieu of publication, § 489, p. 645 
Proceedings n maim action, § 487 
Recital as to in return, § 248, p. £20 
Seizure of property under writ standing in place 
of, § 483 
Showing as to in complaint or declaration in 
main action, § 493, p. 649 
Personam, attachment as proceeding in, § 2, p. 189 
Persons, 
Authorized to, 
Execute writ, #§ 204-206, pp. 888-890 
Make return, § 245 
Entitled, § 20 
Intervene in proceedings, § 840 
Move for dissolution, §§ 485-446, pp. 616- 
620 


Recover for wrongful attachment, §§ 526- 
532 


Giving bond for release of property, § 808 
Laable, §§ 21, 22 
Damages for dispossession of person claim- 
ing property, §§ 391-897 
Expense of keeping and caring for attached 
property, § 208, p. 477 
Inte:fe1ence with attached property, § 292, 
p. 475 
Wrongful attachment, §§ 533, 534 
eee levy, showing ag to in return, § 248, p. 
rt] 
Petition, 
Bond, action on, 3 174, p 338 
Damages for dispossession of claimant to prop- 
erty seized, § 402 
Third — claiming property attached, § 357, 
p. 
Vhysical hiding or secreting of property as neces- 
et for attachment on ground of concealment, 
Physical presence of property within jurisdiction of 
court, sufficiency, § 92, p. 262 
Place, 
Abode, residence as, § 82 
Business distanguished from residence, § 82 
Contract, insufficiency to show fraudulent in- 
tent, § 69, p. 241 


Custody, materiality, § 288 
Demand on receiptor for return of attached 
property, § 302, p. 488 
Hearing of plea in abatement, § 467 
Levy, 
Averment as to in action for wrongful at- 
tachment under iriegular or void proc- 
ess, § 511 
Recital as to in return, § 248, p. 419 
Recording attachment, § 251 
Service, levy on peisonalty, § 222 
Plaintff, 
Affidavit for attachment by, § 106 
Identification in, § 120 
Liability for expense of keeping attached prop- 
erty, § 203, p 477 
Plaintiff in attachment, motion for dissolution of 
writ, 3 445 
Plea, 
Bond, action on, § 174, p 3857 
Release of attached pioperty, $ 817, p. 524 
Damages for dispossession of claimant to prop- 
eity seized, § 402 
Intervenhon by third person clammung property 
attached, § 357, p 508 
Main action, § 498, p 661 
Plea in abatgment, 
Amendment of affidavit after, § 143, p 328 
Authority of agent to execute bond attacked by, 
§ 154 
Competency of sureties raised by, § 153 
Dissolution of attachment by, $ 434 
Ground for dissolution or vacation of attach- 
ment, §§ 460-469, pn 631-634 
Objection to affidavit by, § 141, p. 815 
Waiver of defects in, 
Affidavit by filmg of, § 141, p. 814 
Bond by filing, 3 160.n 44 
Plea of pmvilege, effect of filing as respects juris- 
diction to issue writ, § 95 
Plea to jurmsdichon, action for wrongful attachment 
under regular process, § 546 
Pleading, 
Accompanying affidavit, necessity, § 105 
Alder of affidavit by, § 141, p 318 
Bond, action on, § 174, pp. 353-358 
Release ot attached property, § 817, p. 522 
Third party claimant, § 385 
Conclusiveness on motion to dissolve, g§ 455, p. 
628 


Damages for dispossession of claimant to at- 
tached pioperty, § 402 

Dete1 mination of priorities, § 279 

Discharge of attachment by, § 408 

Mam action, § 408, pp 648-651 

Merits, waiver of defects In bond or undertak- 
ing by, § 160 

Motion to discharge attachment on, § 428, p. G10 

Receipt, action on, § 802, p. 489 

Reference to in affidavit, § 116 

Third persons claaming property attached, § 857, 
pp 561-567 

Wrongful attachment under, 
Iriegular or void process, § 511 
Regular process, §§ 544-547, pp. 678-676 

Pleasure, temporary absence for purpose of not war 
ranting attachment, § 26 
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Pledge, 
Attachment of pledged property by pledgee, § 78 
Fraudulent intent warranting attachment, § 44 
Levy on, pledged personalty, § 226 
Levy subject to, § 226 
Liability to attachment, § 78 
Note, rights acquired by purchaser on sale of, 
§ 334, n. 5 , 
Statute precluding attachment in case of con- 
tracts secured by, § 17, n. 52 
Plural form, use of in bond in case of two or more 
plaintiffs, § 147 
Ponderous property, allowance of keeper's fee in case 
of, § 203, p. 477 
Poor debtor’s recognizance, simultaneous action on 
in connection with dissolution bond, § 317, p. 520 
Possession, 
Bond, condition precedent to action on, § 169 
Burden of proof as to in proceeding by third 
person claiming property attached, § 359, p. 
568 
Dissolution or redelivery bond as affecting right 
to, § $13, p. 508 
Duty of attaching officer to take, § 282 
Effect of as 1espects recovery of damages for 
dispossession of third person claiming prop- 


erty, § 393 

Fallure to take as ground for dissolution, § 423, 
p. 612 

Filing copy of return as bearing on mght to, § 
251 


Levy of attachment, 
Giving right to, § 280 
Personalty, § 223, p 398 
Loss of lien by fallure of attaching officer to 
keep, § 264 
Merely not rendering it subject to attachment, 
12 


§ 
Purchaser of attached property as entitled to, 


Possibility not coupled with interest not subject to 
attachment, § 85, n. 75 
Possible sale, loss of as element of damage in action 
on bond, § 179, p. 370, n. 88 
Post office, transmission of money through ag tend- 
ing to show concealment, § 69, p. 242 
Posting, 
Copy of writ or order, levy on realty, § 231 
Notice of levy, § 220, p. 396, n. 48 
Service by in proceeding in main action, § 488 
Postponement of lien, § 272, p 448 
Prior attachment, power of court, § 277, p 463 
Potatoes in railway car, levy on without actually 
laying hands upon, § 225, n. 25 
Power of attorney to execute bond in name of prin- 
cipal, § 154 
Powers, 
Auditors or trustees appointed to administer es- 
tate, § 387 
Levying officers, §§ 212-216 
Prayer, 
Affidavit, § 131 
nines 7 ala for dissolution of attachment, 
sl interest of as subject to attachment, 


Preference to creditors as rrandulent transfer justi- 
fying attachment, § 47 
Preferred claim, attachment not lying to enable cred- 
itor to make obligation preferred, § 56 
Premature action, § 481 
Bond, § 172 
Defense, § 170. p 348 
Filing of complaint, § 105, n. 80; § 498 p. 649 
Levy, § 210 
Objection to affidavit, § 141, p. 315 
Return of, 
Execution not supporting action on bond for 
release of pioperty, § 315, p 609 
Writ as ground for dissolution, § 423, p. 611 
Undertaking, effect of, § 146 
Premium on bond, 
Liability for on dissolution, § 479, n. 29 
Replevy bond, 
Element of damage in action on bond, § 179, p. 
372, n. § 
Recovery of in action for wrongful attach- 
ment under regular process, § 560, n. 60 
Preponderance of evidence, 
Bond of third party claimant, action on, § 388 
Damages for dispossession of claimant to prop- 
eity seized, § 403 
Grounds, necessity of, § 69, p. 289 
Sustaining issue by in action on bond, § 1765, p. 


362 
Third person claiming property attached, § 361, 
p 571 
Wrongful attachment under regular process, § 
551 
Prescription, cure of irregularities in sale of attached 
property because of defective publication, § 820 
Presence of pioperty within territorlal limits, neces- 
sity for jurisdictional purposes, § 92, p. 262 
Present condition of action, showing of in affidavit sup- 
porting motion to dissolve, § 452 
Present right to future possession as subject to at- 
tachment, § 85, n. 75 
Presentation, affidavit, § 185 
Presumptions, 
Actual knowledge of facts set forth in affidavit, § 
114 
Affidavit, § 118 
Amount of bond for release of attachment, § 31], 
n. 41 
kerr in proceeding to try right to property, § 


Authority of agent to execute bond, § 154 

Bond, 

Action on, § 175, p. 858 
Release of property, § 317, p. 526 
Preceding writ, § 146 

Continuance of lien, § 262, p 439 

Damages tor dsspossession of claimant to property 
serzed, § 403 

Grounds, § 69, p. 234 

Indulging m support of defective affidavit, § 141, 
p. $12 

Intent as necessary element for attachment, § 


24 

Judgment in action on bond, § 177 

Jurisdiction in attachment, § 91 

Motion to dissolve or quash attachment, § 455, 
p. 624 
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Presumptions—Continued, 
Order for dischaige or release of property pur- 
suant to bond, § 312 
Order ot making levy, § 211 
Regularity of o1de: for attachment, § 102 
Reinstatement after dissolution, § 480 
Retuin § 249 
Suthcaency of sureties on bond, § 153 
Suppui: of attachment, § 4, p 191 
Thiid pelson claiming property attached, § 359, 
p 367 
Wrougful attachment under regular process, § 
549 
Prevention of delivery, discharge of sureties on bond 
for release of property by, § 816, p. 512 
Previous, 
Buyer of property from attachment defendant, 
preferred lien on proceeds, § 335, n 27 
Fraudulent transfer of property as ground for at- 
tachment, § 39 
Residence not preventing attachment on ground 
of nonresidence, § 31 
Title or ownership not subjecting property to sei- 
zare, § 72 
Price of goods, issuance in action for, § 11, p. 196 
Prima facie evidence, 
Claimant's ownership of property attached, § 348 
Return as, § 252 
Proceeding by third person claiming property at- 
tached, § 361, p. 578 
Principal, 
Inte1vention in attachment proceeding against 
agent, § $41 
Liability for wrongful issuance of attachment by 


Cost of defending as element of damage mm action 
on bond, § 179, p. 373 
Issuance from court wherein pending, § 94 
Prior attachment, dissolution as ground for quashing 
second attachment, 3 416 
Pnior levy, 
Attachment of property held under, § 287 
Property held by officer after as subject to attach- 
ment, § 88 
Prior moitgage, effect of dissolution of attachment as 
to, § 472, n. 06 
Prior plocess, return in attachment levied and prop- 
erty held by, § 248, p 420 
Prior unrecorded deed, notice of ag respects priority 
over attachment, § 276, p 459 
Priority, §§ 272-279, pp. 448-468 
Credito1s, 
Claim of by intervener claiming property at- 
tached, § 357, p. 565 
Distribution of proceeds of sale in order of, 
§ 335 


Evidence as to in proceeding by third person claim- 
ing property attached, § 380, p. 569, n 15 
Prisoner, property taken from person of as subject to 
attachment, § 88, n. 98 
Private individual, execution of writ by, § 204 
+e Papers, exemption from attachment, § 74, p 


Private sale of attached property, validity of, § 328 
Probable cause, 
Admissibility of evidence concerning in action on 
bond, § 175, p. 359 


Probable cause—Continued, 
Aveirment as to in action for, 
Damages for dispossession of claimant to 
property seized, § 402 
Wrongtul attachment under regular process, 
$ 545 
Averment as to want of in action, 
Bond, § 174, p 355 
Wrongful attachment under irregular or void 
plocess, § 511 
Burden of showing want of in action, 
Bond, § 175, p 359 
Wrongful attachment under regular process, 
§ 549 
Defense in action, 
Bond, § 170, p 350 
Wrongful attachment under regular process, 
§ 520 
Exemplary damages, 
Recoverable where writ was sued out with- 
out, § 179, p 367 
Wrongful attachment under regular process in 
case of want of, 3 558 
Jury question in action, 
Bond, § 176 
Wrongful attachment under regular process, § 
562 


Liabihty for suing out attachment without, § 
516 


Showing in mitigation of damages, § 179, p. 875 
Sufficiency of evidence as to in action on bond, 
§ 175, p 862 
Want of as element of damage to claimant of 
property seized, § 398 
Probable profits, loss ot as element of damage, 
Action on bond, § 179, p 370 
Wrongful attachment under regular process, § 539, 
p. 688 
Probate judge, validity of statute authorizing issu- 
ance of writ by, § 100, n. 13 
Probative facts, showing of mm affidavit, § 126, p. 295 
Proceduial character of remedy, § 1 
Procedure, 
Dissolution or vacation of attachment, § 480 
Equitable attachment, 3 97 
Proceedings, 
Aid of attachment, §§ 500, 501 
Determination of priorities, § 279 
Dissolntion of attachment, §§ 447-469, pp. 619- 


684 
Establishment of title or recovery of possession 
by third person, §§ 349-8066, pp. 556-584 
Main action, §§ 481-499, pp. 640-658 
Release of lien by, § 268, pp. 448-446 
Sale of attached property, § 824 
Proceedings to procure, §§ 91-179, pp. 261-876 
Recitals as to in writ, § 189 


Disposition of on dissolution of attachment, § 
472 


Judgment for in favor of successful claimant to 
setae et attached, § 368, p. 579 
Distribution of, § 385 


Substituted for perishable property, etc., § 
820 


Bond, action on, § 178 
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Process—Continued, 

aise ah of attached property to establish right, 

Failure to serve in main case not resulting in 
loss of jurisdiction over attached property, § 
93 

Genel al appearance waiving defects in, § 491 

Main action, §§ 482-400, pp. 640-646 

Setiing aside of as necessary for lability as for 
Wiungful attachment, § 504 

Showing as to inability to serve in affidavit, § 126, 
p 303 

Writ serving as, § 180 

Production of evidence of debt at time of presenting 

affidavit, § 136 

Profits, 

Admissibility of evidence as to amount of on ques- 
tion of damages in acton for wrongful at- 
tachment, § 550 

Loss of as element of damage in action on bond, 
§ 179, p. 370 

Progress of action, effect of irregularities In, § 99 
Prolonged absence from state resuliing in loss of resi- 

dence withim attachment statute, § 84 
Promissory note, 

Action on when overdue supporting attachment, 
3 G6 


Issuance in action on, § 11, p 196 
Levy on, § 223, n 402 
Liability to attachment, § 87 
Power of attaching oflicer to sue for and collect, 
§ 500 
Proof, Evidence, ante 
Propeity, 
Covered by lien, $ 258, p 438 
Custody of law, liability to attachment, § 88 
Defendant, 
Amendment of affidavit in respect to descrip- 
tion of, § 143, p 322 
Averments as to in affidavit, § 130 
Jurisdiction of as respects binding cffect of judg- 
ment in main action, § 497, p G57 
Not subject to attachment as ground for dissolu- 
tion, § 427 
Situated outside of state, fraudulent transfer af- 
fording giound for attachment, § 37 
Subject to attachment, §§ 71-90, pp. 244-261 
Pro rata distribution, 
Sale of attached property, § 335 
Succersive attachments, § 277, p. 462 
Proration, action on redelivery bond, § 817, p. 518, 
n. 03 
Prospective profits, 
Availability mm action for recovery of, § 14, n. 
25 
Loss of as element of damage, 
Action on bond, § 179, p 370 
Wrongful attachment under regular process, § 
550, p 683 
Province of jury, instruction stating in action for 
wrongful attachment under regular process, § 


552 
Provisional remedy, § 2, p. 187 
Publication, 
Attachment proceedings, admissibility of evidence 
as to in proof of injury to credit in action for 
wrongful attachment, § 550, n. 70 


Publication—Continued, 

Failure to file affidavit for separately as ground 
for dissolution, § 428, p. 611 

Issuance of action to enforce claim acquired by, $ 
12, p. 199 

Notice of levy, § 220, p. 396 

Service by m main action, §§ 486, 489, pp. 648— 

646 


Necessity before issuance of writ § 181 
Pulpwood 1n boom, levy on, § 223, p. 400, n. 89 
Punitive damages. Hxemplary damages, ante 
Purchase at sale, 

Pa to intervene and assert title by reason of, 

§ 

Intervention by purchaser in pending attachment 

suit by, § 340, n 8&4 
Purchase money, recovery of by officer selling prop- 

elty under attachment, § 333 
Purchase money attachment, 
Procedure in action on, § 481 
Pioperty subject to levy of, § 258. p. 484 
Purchase money lien, priority, § 278 
Purchase of claims by intervene, effect as respects 
rights of other interveneis, § 389 
Purpose of remedy, § 2, pp 186-190 
Pursuing property, 
Adjoining county, § 210 
Other county, right of levying officer, § 212 
Qualifications, sureties on bond, § 153 
Release of property, § 300 
Quantity of property removed, necessity of showing in 
affidavit, § 126, p 302, n. 66 
Quantity of pioperty seized, 
Admissibility of evidence as to in action on bond, § 
175, p 360 
Conclusiveness of return as to, § 252 
Sufficiency of evidence as to in action on bond, § 

175, p 363 

Quashal of attachment, §§ 406-480, pp. 605-639 
Intervener, § 442 

Quashing of return, effect of, § 249 

Question for court, actions on redelivery or dissolu- 
tion bond, § 317, p 528 

Questions of law, 
Bond of third party claimant, action on, § 389 
Pica in abatement, § 468 
Third person claiming property attached, § 362, p. 

575 

Wrongful attachment under regular process, § 

552 

Quicting title, admissibility of evidence as to on qucs- 
tion of removal of propeity, § 60, p 238 

Range animals, 
Levy on, § 223, p. 402 
Laability fo1 negligence in care of pending attach- 

ment, § 281 
Rape, 
Attachment in civil action arising ont of, § 58 

Issuance to recover on demand arising out of, § 

13 
Ratification, 

Bond executed by unauthorized agent, § 154 
Effect of as respects atiaching creditor's lability 
fox seizure of another’s than debtor’s property, 


§ 306 
Filing of affidavit by unauthorized agent, effect of, 
$ 106 
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Batification—Continued, 
Prior unauthorized attachment, effect of as re- 
spects rights of mtervening attachments, § 
271, p. 462 
Reading, service of summons in main action by, § 
487, n 75 
Real property and interests therein, § 75 
Description of in return, § 248, p. 421 
Intervention by clammant of, § 843 
Levy on, §§ 227-232 
Owneiship of by sureties on bond, § 1538 
Recording of return in case of attachment of, § 
201 
Sale ot before sale of personal property attached, 
3 330 
Seizure of before levying on personal property, § 
212 
Reaigument, motion to dissolve attachment. § 458 
Reasonable cause tor believing existence of giounds, 
= of as respects dissolution of attachment, § 


Reasonable charges for taking and keeping property, 
§ 293, p. 477 
er’ ra dilhgence in making levy, necessity of using, 
21 
Reassortment of automobile parts as element of dam- 
age for dispossession of claimant to pioperty seiz- 
ed, § 405, p. 604, n. 32 
Rebuttal of grounds of attachment, allegation of in 
action for wrongful attachment under regular 
process, § 545, n. 5 
Receipt for property, effect of as respects receiptor's 
right to assert title himself, § 342 
Receiptor, delivery of property to for safe-keeping, $§ 
206-302, pp 481-491 
Receivers, 
Amendment of affidavit in respect to authority to 
sue, § 148, p 319 
Appointment, 
After execution of forthcoming bond, § 313, 
p 500 
Destroying lien of attachment, § 267 
Distinguished, §1,n 2 
Expenses, recovery for in action on bond when 
made necessaly by atiachment, g 179, p. 368 
Prioilty of lien, § 272, p. 454 
Right to move for dissolution, § 489 
Receptacles, opening by levying officer, § 216 
Recitals, 
Amount claimed in bond, § 149, p. 882 
Judgment necessary to create habilty on dissolu- 
tion bond, § 315, p 500 
Moving papers as evidence on motion to dissolve, 
§ 455, p 626 
Order on motion for dissolution of attachment, § 
457 


Reclamation or iriigation district, attachment of prop- 
erty in possession of, § 72,n 7 
Reconvention, 
Damages for wrongful attachment, § 536 
Admissibility of affidavit for attachment, § 69, 
p. 285 
Plea in action for wrongful attachment under reg- 
ular process, § 545 


Reconrention—Continued, 
Right of attaching plaintiff after intervention by 
third party clammant, § 849, n. 56 
Record, 
Admissibility in action on bond, § 175, p. 859 
Affida\it as pat of, § 104 
Appeal in proceedings to try right to property 
attached, § 364 
Consideration of court limited to on motion to 
dissolve, § 455, p 625 
Copy of writ 1n case of levy on realty, § 232 
Levy on realty perfected by, § 227 
Return, § 201 
Transfeis or incumbrances, effect of statutory 
requirements as respects priority, § 276, pp 
457-161 
Writ, § 183 
Recovery of money, attachment in proceedings for, 
$8 p 104 
Recurring temporary absences not making absentee 
nonresident, § 34 
Redeliveiy bond, 
Execution of as defense in action for wrongful 
attachment under regular process, § 5-40 
Recovery of damages for wrongful attachment 
not precluded by giving of, § 528 
Redelivery of property, 
Defense in action for damages for dispossession 
of claimant to property seized, § 400, n 380 
Directions as to in order dissolving attachment, § 
457 
Discharge of, 
Receiptor from liability by, § 300 
Sureties on 1edelive1y bond by, § 316, p. 510 
Duty ot receiptor, § 299 
Redemption, 
Levy on equity of, § 228 
Liability to attachment of equities of, § 78 
Money in sheriff’s possession for purpose of as 
subject to attachment, § 88, n. 98 
Opportunity to be given debtor in decreeing sale 
of real estate, § 328 
Right of by attaching creditor, § 272, p. 448 
Reduction of amount of attachment, showing author- 
wing, § 432 
Reference, 
Main action, § 496 
Motion to dissolve attachment, § 456 
Return to other papers for description of prop- 
erty, § 248, p. 421 
Pleadings or papers 1n affidavit, § 116 
Statute, bond, § 147 
Suit, 
Affidavit, $ 111 
Writ, § 190 
Reformation, 
Bond for release of attached property and en- 
forcement as reformed, § 817, p. 520 
Judgment in proceeding by third person claim- 
ing property attached, § 863, p. 580 
meee eas sale of attached property without, 


§ 

Dissolve, effect, §§ 470-480, pp. 684-689 

Pay in connection with concealment of property 
as ground for attachment, § 54 

Pay on delivery as ground for attachment, § 61 
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Refunding bonds, sale of attached property without ,; Removal of cause, discharge or redelivery bond Dy, 


Continued, 
Pay or secure debt, 
Not ground for attacument, § 67 
Showing in respect to m affidavit, § 126, p. 
295 
Registered mail, invalid service on nonresident by 
as giound for dissolution, § 493, p. 611 
Regular process, wiongful attachment under, §§ 516- 
565, pp 663-687 
Rehearing, Motion for dissolution of attachment, § 
458 


Reumbursement, 
Attaching officer for expenses incurred in keep- 
ing property, § 293, p. 476 
Receiptor’s claim for money paid out on execu- 
tion against attachment debtor, § 299 
Reinstatement of attachment after dissolution, § 480 
Relation back, 
Amended return, $ 250 
Amendment to affidayit, § 143, pp. 818, 824 
Lien of second attachment, § 255 
Sale of attached property, § 334 
Relationship, 
Isvidence as to in proceeding by third person 
claiming property attached, § 360, p. 571 
Transfer to as ground for attachment, § 48 
Release, $§ 261-270, pp 437-447 
Bond of third party claimant securing, § 367 
Direction of parties, § 204 
Disposition of property or proceeds in case of, 
330 


§ 
Evidence as to in action for wrongful attach- 
ment under regular process, § 550, n. 40 
Receintor, § 300 
Security, §§ 303-317, pp. 491-531 
Filed hy third person claiming property, § 
373 
Sureties on bond for release of attachment, § 
30n 


Release bond, 
Effect of dissolution of attachment on, § 475 
Preventing actual levy, § 200 
Thid party’s right to intervene and recover 
judgment against obhgorsa on, § 344 
Relicf, scope and extent of on motion for dissolu- 
tion of attachment, § 457 
Relinquishment of attachment, notice of as sufficient 
return of property on dissolution, § 472 
Rem, altachment as proceeding in, § 2, p. 189 
Remainder interest, laability to attachment, § 78 
Remerlics, 
Dissolution or discharge of attachment, § 430 
Damages for seizure of propeity under writ di- 
rected against another, § 399 
Surety on bond, § 164 
Release of attached property, § 318, p. 505 
oe lia claiming property attached, §§ 349, 


Remittitur, effect of as respects bond insufficient in 
amount, § 149, p. 332 

Remote possibilities, liability to attachment, § 72 

Remote intention to dispose of property as ground 
for attachment, § 50, n. 6 

Bemoval fiom state, 
Admissibllity of evidence as to, § 69, p. 236 
Within attachment law, § 26 
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§ 316, p. 512 
Removal of property, 
Admissibility of evidence as to, § 69, p. 238 
Affidavit as to on information and belief, § 115, 
n 12 
Burden of proof, § 69, p. 234 
Ground of attachment, § 51 
Levy on personalty, § 223, p. 399 
O1l after attachment of o1l lense, liability to af- 
tachment creditor, § 292, p. 474, n. 96 
Recital as to in return, § 248, p. 419 
Requirement of attaching officer, § 288 
Setting forth facts in respect to in affidavit, § 
126, p. 800 
State by attaching officer, effect of, § 288 
Sufficiency of evidence in respect to, § 69, p. 242 
Sufficient to justify attachment, § 53 
Removable fixtures, liability to attachment, § 74, p. 
248 


Renewal, 
Motion to dissolve attachment, § 459 
Mortgage, estoppel to intervene im proceeding be- 
cause of failure to file, § 342 
Rent, 
Debt for establishing debtor-creditor relationship 
supporting attachment, § 20, n. 68 
Effect of levy on realty as to, § 240 
Lien extending to, § 258, p. 434 
Priority, 
Attachment before foreclosure proceedings, 
§ 272, p 454 
Rent lien, § 272, p. 450 
Rent notes, liability to attachment, § 74, p. 248 
Repeal of statutes relating to, § 4, p. 192 
Dissolution of attachment by, § 269 
Replevin, 
Attached property, waiver of defects in affida- 
vit, § 141, p. 314 
Attaching officer, § 202, p. 474 
Claimant to property attached, § 850 
Hstoppel of one suing on writ of to assert title 
to property attached, § 342 
Property taken in as subject to attachment, § 
88 
Receiptor becoming bailee for attached goods, § 
302, p. 487 
Receiptor of attached property, § 208, n. 42 
Wiongfully attached property, § 538 
Replevied goods as defense in action for wrongful 
attachment under regular process, 3 540 
Replevy bond, 
Bitect of dissolution of attachment on, § 475 
Hxecution of as, 
Condition to right to plead in main action, 
§ 491 
Defeating right to move for dissolution, § 
437 


Intervention and motion to dissolve attachment 
by sureties on bond, § 443 

Premium on as element of damage in action on 
bond, § 179, p. 372, n. 5 

Release of property on, § 305 

Vacation of unwarranted attachment after glv- 
ing, § 449, n. 47 

Replevy, sale of property after, § 321 
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Replication, 
Action on bond, § 174, p 356 
Intervention by third person claimmg property 
attached, § 857, p. 563 
Plea in abatement, § 464 
Reply, 
Action on bond, § 174, p. 356 
Intervention by third person claiming property 
attached, § 3uT, p 563 
Reports, 
Auditors or trustees appointed to administer es- 
tate, § 338 
Sale of attached property, § 332 
Reputation, 
Admissibility of evidence as to on question of 
removal from jurisdiction, § 69, p 236 
Attachment detendant, admisgibility of evidence 
as to n action for wrongful attachment un- 
der regular process, § 550 
Injury to as element of damage in action, 
Bond, § 179, p. 371 
Wrongful attachment under regular process, 
§ 559, p. 683 
Solvency, admissibility of evidence as to in ac- 
tion on bond, § 173, p. 360 
Special pleading of injury to in action for wrong- 
ful attachment under regular process, § 545 
Requisites, 
Affidavit, § 111 
Bond, § 147 
Thud party clarmant, § 868 
Complaint or declaration m main action, § 493, 
p. 610 
Inventory of attached property, § 286 
Motion to dissolve or vacate attachment, § 451 
Notice of claim or demand of property by third 
person, § 345, p 552 
Plea in abatement for dissolution of attachment, 
§ 462 
Process or summons im maim action, § 484 
Receipt for attached property, § 297 
Return, § 248, pp. 418-122 
Writ, § 184 
Res judicata, 
Defense of in proceeding by claimant of attached 
pioperty to establish right, § 858 
Dete1mination of issue as to rightfulness of at- 
tachment, § 170, p. 349 
Order on motion for dissolution, § 457 
Rescission, 
Attachment in action for, § 8, p. 195, n. 95 
Contract for fraud, availability of remedy in 
case of, § 15 
Residence, 
Ab-conding as ground of attachment, § 24 
Allegations required in respect to in affidavit, § 
126, pp. 298, 302 
Determination of question, § 82 
Parties, necessity of showing in affidavit, § 120 
Sureties on bond, § 153 
Venue of proceedings governed by, § 98 
Within attachment statute, § 32 
Writ not required to show, § 187 
Resisting attachment, construction of statute provid- 
ing means for, § 4, p. 191 
Resort to legal remedies, showing in 
affidavit, § 126, p. 295 


Responsive verdict, proceeding by third person claim- 
ing property attached, § 362, p 577 
Restitution, directions as to in order dissolving at- 
tachment, § 457 
Restoration of len, § 271 
Restoration of property, 
Allegation os to in action on bond for release of 
property, § 317, p 523 
Liability of sureties on release bond limited to, 
§ 315, p 506 
Restiicted credit as subject to attachment, § 86, n. 
88 


Resulting trust, lien attachig to, § 258, p. 485, n. 
68 


Resulting damage from levy, necessily to recover as 
for wrongful attachment, § 520 
Reswearing, amendment to affidavit or petition, § 
143, p. 824 
Retention of, 
Juiisdiction of equity for complete relef, § $7 
Possession of attached propeity until payment 
of expenses for keeping, § 298, p. 480 
Retiospective operation of statute relating to, § 4, p. 
192 
Restoration of attachment by, § 271 
Return, §§ 244-253, pp. 417—430 
Admissibility of evidence contradicting in p1o- 
ceeding by third person claiming property 
attached, § 860, p. 571 
Bond, § 145 
Conclusiveness as to quantity of goods seized, § 
551 
Direction as to in writ, § 198 
Effect, § 252 
Failure to make return, effect of, § 253 
Insufficiency of ag defense 1n action on receipt, 
§ 302, p. 489 
Not found on ordimary process authorizing at- 
tachment, § 68 
Presumption as to in action on bond for release 
of property, § 317, p. 526 
Sale of attached property, § 332 
Retuin day, 
Fauuie to comply with statute as to as ground 
for quashing attachment, § 428, p. 610, n. 12 
Failure to enter writ on as defense to action on 
bond for release of piopeity, § $17, p. 520 
Return of property, 
Debtor, effect of, § 287 
Defense to action, 
Bond, § 170, p 851 
bib attachment under regular process, 
Dissolution of attachment, § 472 
Mitigation of damages for wiongful attachment 
under, 
Irregular or void process, § 507 
Regular process, § 561 
Berson stamp, bond for release of attachment, § 
Reversal, 
Judgment for defendant, revival of attachment 
hy, § 268, p 446 
Judgment of dissolution as respects hhability of 
sureties on bond for release of property, § 
816, p. 517 


zespect to im | Reversionary interest, ability to attachment, § 78 


Review. Appeal, generally, ante 
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Revival of action, necessity of new or additional af- | Second writ, levy of as abandonment of first levy, 


fidavit, § 104 
Revival of lien, 
Lost lien, § 271 
Second attachment of property not returned on 
dissolution of attachment, § 472 
Reviver of alias writ, § 200, n. 21 
Right of action, 
Bond, § 168 
Release of attached property, § 317, p. 518 
Receipt, § 302, p 487 
Subject to attachment, $ 86 
Rolling stock, liability to attachment, g 74, p. 249 
Rule, 
Enforcement of lability on third party claim- 
ant’s bond hy, § 877 
Proceeding by third person claimmg property at- 
tached, § 349 
Rule to show cause, dissolution of attachment by, § 
433 
Safe deposit hox, 
Authority of levying officer to open, $ 216, n. 15 
Liability to attachment, § 74, p 248 
Safekeeping of pioperty, 
Forthcoming bond insuring, § 313, p. 500 
Liabuity of attaching officer, § 281 
Sale of attached property, §§ 318-834, pp 5381-30 
Before judgment, disposition of npiocecds, § 335 
Inte: vention by third party claimant for, § 344 
Release of lien by act of officer in permitting, § 
26-4 


Subsequent to seizure, effect of as 1espects re- 
covery of damages by third person claiming 
propcity, § 303 

Sale of property, 

Befoie levy, priority, § 273 

Evidence as to in provceding by third person 
claiming property attached, § 860, p 570 

Fraudulent sale supporting attachment, § 43 

Issuance in actions for breach of contract, § 11, 
p 196 

Satisfaction of debt, levy operating aa, 3 241 

Schedule of property attached, § 230 

Serip certificates, issuance in actions on, § 11, p. 106 

School district, liability of public funds belonging to, 
§ 21,n 83 

Scroll, sufficiency as seal on bond, § 155 


Affidavit, § 132 
Amendment of bond supplying, § 159 
Autholity of agent to exccute bond in name of 
principal, § 154 
Bond, § 15:5 
Release of attachment, § 810 
Order for atiachment, § 102 
Writ, § 195 
Sealed parcel, Jiability to attachment, § 74, p 248 
Seaman’s lien for wages, priority of, § 272, p. 404 
Second appraisal, necessity of, § 236 
Second attachment, 
Effect of where property not returned on d19ssolu- 
tion, § 472 
Levy of by plaintiff as ground for dissolution, § 
416 


Lien of, § 255 

Return of property by receiptor in case of, § 299 
Second mortgagee, right to damages for dispossession, 

§ 303, n. 10 


§ 262, p. 440 
Secondary evidence, 
Admissibility in action on bond, § 175, p. 859 
Proof of writ by in statutory trial of right of 
property, § 360, p. 570 
Secret sales justifying inference of fraudulent intent, 


§ 43 
Secret trust, liability to attachment of property cov- 
ered by, § 82 
Secreting as concealment within attachment statute, 
§ 27 
Secured demands, 
Avallnbility of remedy in actions on, § 17 
Sale of original security before putting up attach- 
ed pioperty, § 328 
Security, §§ 145-179, pp. 326-876 
Amcndment of affidavit as to, § 148, p. 320 
Attachment of property for not affecting character 
of main action, § 2, p 189 
Becoming valueless entitling creditor to attach- 
ment, § 60 
Condition piecedent to judgment for sale of at- 
tached property, § 497, p @54 
False statement as to ag ground for vacation, § 
420, n 81 
Negativing existence of in affidavit, § 120 
Relense of attached property on, §§ 808-817, pp. 
491-531 
Sufficiency of to prevent proceeding by attachment, 
$17 
Transfer of property as not warranting attach- 
ment, § 44 
Security for costs, proceeding by thid person claim- 
ing ploperty attached, § 365 
Security for possession or release of property, third 
party clarmant, §§ 367-392, pp. 584-504 
Seizure, 
Before service of summons, § 210 
Denial of hability by oblgo1s on bond to secure 
rolease of attached pioperty, § 818, p. 504 
Direct levy, necessity of, § 201 
Juirsdiction by virtue of, § 98 
Lack of as ground for dissolution, § 423, p. 610 
Levy on personalty, § 223, p. 308 
Right of levyig officer, § 212 
Without writ, validity, § 180 
Seller’s right to attachment on failure to pny on de- 
livery, § 61 
Senior attachment, postponement of lien when not 
prosecuted to Judgment, § 277, p. 463 
Separate action, 
Bond, enforcement of liability by, § 167 
Necessity of on forthcoming, release or replevy 
bond, § 317, p. 518 
Separate complaint, affidavit containing requisites of 
both affidavit and complaint, § 106 
Separate giounds, 
Allegation of in affidavit, § 126, p 295 
Dissolution, reliance on in same proceeding, § 416 
Stating in writ, § 192 
Separate petition, necessity of, § 104 
Separate writs, sale of property under, § 825 
Servant, delivery of property to by attaching officer, 
§ 284 
Service, 
Copy of inventory, § 236 
Defective as ground for dissolution, § 423, p. 610 
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Bervice—Continued, 
Irregularities in as ground for postponement of 
lien, § 277, p. 405 
Notice of, 
Claim of third person to property attached, § 
315, p 554 
Motion to dissolve or vacate attachment, § 
430 
Summons, condition precedent to issuance of wiit 
$ 181 
Wit, levy on, 
Realty, § 228 
Services, action for rendition necessary to warran 
recovery for counsel fees in action on bund, § 114 
p. 872 
Set-off, 
Bond, action on, § 179, p. 876 
Damages for wiongful attachment, §§ 536, 564 
Debtor against creditor, defense in act.oa on r- 
ceipt, § 302, p. 489 
Showing in respect to 1n affidavit, § 125, p. 203 
Setting aside, 
Default judgment in main action, § 407, p. OS 
Fraudulent transfer, attachment in ploceeding te 
§ 8, p. 196 
Order dismissing attachment, § 457 
Process, necessity of for liability for wrongfu 
attachment, § 504 
Reports, auditors or trustees appointed to ad 
minister estate, § 238 
Sale of attached property, § 324 
Verdict, proceedings by third person claimmeg 
property attached, § 362, p. 577 
Settlement, 
Defense in proceeding by claimant of attached 
property to establish 11¢ht, § 353 
Loss of lien by, § 262, p. 480 
Shares of stock, 
Levy on, § 224 
Liability to attachment, § 79 
Situs of for puipose of attachment, § 92, p. 263 
Shed, entering by levying officer, § 216 
Sheriff 


Approval of redelivery or dissolution bond, § 312 
Attaching property as necessary paity to pro- 
ceeding by one claiming picierred len fo: 
services, § 356 
Direction of wit to, § 186 
Levy of attachment by, § 205 
Liability for expenses of custodian appointed, § 
203, p. 478 
Party to action for wrongful attachment unde! 
regular process, § 543 
Recovery on bond for expenses of keeping attach- 
ed property, § 108 
ay of attachment to by levying constable, § 
Shifting of burden of proof, grounds, § 69, p 235 
Shipment in regular course of trade as justifying 
attachment, § 53 
Short note, 
Substitute for declaration in proceeding, § 493, 
p. 648 
Trial of case before trying validity of attachment, 
§ 495 


Short-order sale, recoyery of damage because of in 
action on bond, § 179, p. Sco 
Show cause lule, dissolution or discharge of attach- 
ment by, § 433 
Several defencants, attachment in action brought in 
alternailve against, § 22 
Several tort-feasois, Hability for damages for dis- 
possession of claimant to property sezed, § 394 
Signature, 
Afidarit, § 132 
Amendment of affidavit by addition of, § 148, pn. 
i ene 
Bond, § 155 
Release of attachment, § 310 
Defc.t in not available to surety on dissolution 
bond, § 817, p 520, n 24 
Foimal requisite of affidavit, § 111 
Inventory or appiaisal, § 236 
Return, § 248, p 422 
Wit, § 195 
Simulite:, plea in ahatement, § 464 
Simulated levy, effect of, § 202 
Simultaneous action, dissolution bond and poor debt- 
cr’s 1ccognizance, § 317, p 520 
Simultaneous attachments, pliozties between, § 278 
Simultaneous wuts, issuarce of, § 199 
Nlande: of title, issuance in action for, § 13, n 17 
Social standing, injury to as element of damage for 
Wwiongful attachment under regular process, § 
559, p 683 n 50 
Soldiers, exemption from process, § 21 
Sole ownership of cause of action, necessity, § 20 
Solvency, 
Codebtor, effect of, § 22 
Hffect of as respects release of lien by death of 
defendant, § 266 
False allegations as to by debtor warranting at- 
tachment, § 68, p 281 
Fiavdulent tiansfer of property, defeating rem- 
edy 101, § 41 
Imnuateliality as respects attachment on ground of 
Insufhcient piopelty within state, § 65, n. 22 
Suieties on bond, § 153 
Source of 1nfo1 mation, 
Affidavit on, 
Into: mation and belief, § 115 
Knowledge, § 114 
Special allegations, affidavit, § 112 
Special bal, 
Discharge of attachment by appearing and enter- 
ing, § 304 
Inalility to fulnish as ground for openmg de- 
fault judgment in foreign attachment, § 497, 
p 656 
Special damages, 
Pleading in action, 
Bond, § 174, p. 856 
Damages for dispossession of claimant to 
ploperty seized, § 402 
Special findings after dissolution on merits, § 456 
Special interest in attached property, attaching officer, 


§ 289 

Special jurisdiction, proceedings to procure, § 91 

Special officers, levy of writ by, § 205 

Special property, averment as to in proceeding by third 
person claiming property attached, § 357, p. 562, 
n. 83 
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Specie, Hability to attachment, § 74, p. 248 
Species of possession constituting legal custody of at- 
tached property, § 283 
Specific affidavit, necessity of, § 111 
Specific attachment, order for not regarded as general 
order of attachment, § 102, n. 80 
Specific directions to levying officer, effect of, § 214 
Specific motion to quash o vacate attachment requir- 
ed, § 451 
Specific performance, attachment in suit for, § 8, p. 195 
Specific piopeity, 
Attachment not proper remedy to recover, § 2, 
p. 190 
Employment as means of recovering, § 10 
Specification of items in affidavit, § 125, p. 201, n. 34 
Speculative damages, 
Attachment in action involving, $8, p. 195, n. 1 
Issuance in action for recovely of, § 14 
Spendthrift trust, liability to attachment of principal 
or income, § 82 
Spoliation of bond, discharge of sureties on forth- 
coming or dissolution bond by, § $316, p 512 
Stabling attached live stock, compensation of custodian 
for, § 203, p. 476 
Stage coach, liability to attachment, § 74, p. 249 
State, 
Bond, 
Attachment in favor of, § 145 
Given to, § 151 
Money due from not lable to attachment, § 74, p 


Writ 1unning in name of, § 185 
Statement as to amount claimed, amendment of com- 
plaint or declaration as to in maim action, § 498, 
p. 650 
Statute, setting out in action on bond, § 174, p. 355 
Statutory provisions, § 4, pp. 190-193 
Affidavit following statutory language, § 113 
Amount of bond, § 149, p. 330 
Authouity to issue writ, § 100 
Compliance with, 
Affidavit with, § 111 
Dissolution, vacation or quashal, § 406 
Levy, § 218 
Sale of attached property, § 324 
Conditions, bond, § 150 
Foi1m of bond, compliance with, § 147 
Grounds, 
Necessity of, § 23 
Showing in respect to in affidavit, § 126, p 
4 5) 
Waiver of by giving discharge bond, § 313, p. 
502, n. 82 
Liability, availability in action to enforce, § 12, 
p. 200; § 18 


Declaration as to existence of in attachment 
judgment, § 497, p. 054 
Nature of lien, § 256 
Notice of levy, necessity of giving, § 220, p. 395 
Reco.duig of transfers or incaumbrances, effect of 
as expects priority, § 276, pp 457-461 
Stay bond as substitute for forthcoming bond, § 314 
Stay of proceedings, 
Appeal 12 proceeding by third person claiming 
Ppiupeily attached, § 364 


Stay of proceedingsa—Continued, 
Execution, release of liability on forthcoming or 
dissolution bond by, § 816, p. 515 
Steamboats, liability to attachment, § 74, p 249 
Stenographic expenses, element of damage for dis- 
possession of claimant to property seized, § 405, 
p 6ot 
Stevedoimg company, liability to attachment of goods 
in custody of, § 74, p. 251, n. 91 
Stipulated damages, recovery of in action on receipt, 
§ 302, p. 490 
Stipulation, 
Liability on bond resting on, § 168, p. 342 
Waiver of defects in bond by, § 160 
Waving appeal, discharge of sureties on forth- 
coming or dissolution bond by, § $16, p. 512 
Stockholde1, 
Corporation within state not resident within at- 
tachment law, § 32, n. 92 
Issuance in action to enforce lability of, § 11, 
p. 197 
Storage of attached property, compensation for, § 293, 
p 417 
Store, forcible entiance by levying officer, § 216 
Stiwght bill of lading, transferee’s right to intervene 
im proceeding, § 840, n. 84 
Stianger, bond for release of property by, § 808 
Stratagem resulting in bringing property within juris- 
diction, effect of, § 92, p. 262 
Stiict consti uction of statutes relating to, § 4, pp. 190, 
191, n. 59 
Style of writ, § 185 
Subject matter, necessity of having jurisdiction of, § 
03 
Subrogation, sureties’ right of, § 164 
Sulseripiion to corporate stock, issuance in action to 
recover balance due on, § 11, p 197 
Subsequent attaching cicdito1, 
Inteiyc ution by, § 341 
Right to ohject to jurisdiction, § 99 
Subsequent attachment, 
Discharge of recceipto. by, § 300 
Other procecdings, not precluded by dismissal, § 
476 
Subsequent claums, effect of bond by intervener claim- 
ing property on, § 372 
Subsequent conveyances, priority of attachment over, 
§ 273 


Subsequent lev. 's, 
Defense in .wtion for wrongful attachment under 
regular piocess, § 540 
Discharge of suretics on forthcoming or dissolu- 
tion bond by, 3 316, p. 517 
Element of damage for wrongful attachment un- 
der regular process, § 559, p. 684 
Release of property on bond as precluding seizure 
on, § 313, p. 504 
Subsequent proceedings, recovery of damages for 
wrongful attachment, § 537 
Subsequent seizure, showing of in defense or in mit- 
gation of damages for wrongful attachment, § 507 
Subsequently acquired property, duty of levying on, 


§ 208 

Substantial compliance with statute, necesaity, § 2, 
p. 187 

Substituted service, 
Main action, § 488 


1381 


ATTACHMENT 


Substituted service—Continued, 
Validity of in case of levy on personalty, § 222 
Substitution, 
Bond, release of property on, § 305, n 71 
Puities, amendment of complaint or declaration 
In main action, § 403, p 650 
Security, discharge ot attachment by, § 270 
Sureties, delivery bond, § 309 
Thiid paity claimant’s bond for attached prop- 
erty, § dt2 
Successive attachments, priority between, § 277, pp 
461-466 
Successive demands defeating claim of third person to 
ploperty attached, § 340, p. Sit 
Successive levies under writ, § 238 
Successive wits, issuance of, § 200 
Successor in office, return by, § 245 
Sufficiency of e: idence, 
Bond, action on, § 175, p. 362 
Release of property, § 317, p 527 
Third party claimant, § 388 
Damages for dispossession of clarmant to property 
seized, § 403 
Grounds of attachment. § 69, p. 23 
Motion to dissolve attachment, § 455, p. 625 
Plea in abatement, § 106 
Proceediugs by third person claiming property at- 
tached, § 861, pp 571-674 
Receipt. action on, § 802, p 490 
Wrongful attachment under regular process, § 
5ol 
Sum certain, bond given for, § 149, p. 331 
Summary forfeiture of bond of third party claimant, 
§ 377 
Summary judgment, remedy by against surety as cum- 
ulative, § 317, p. 519 
Summary nature of remedy, § 2, p. 187 
Summary proceedings, 
Establishment of title or recovery of possession 
by third person, § 849 
Sureties on bond to release property, defenses in, 
§ 317, p 521 
Summons, 
Direction as to in writ, § 198 
Irregularities mm as ground for postponement of 
hen, § 277, p 465 
Issuance of, 
Commencement of action, § 181 
Condition precedent to publication of serv- 
ice in main action, § 489, p. 648 
Writ prior to as ground for dissolution, § 
423, p. 610 
Showing as to issuance of service in affidavit, § 
124 


Summons clause, inclusion m writ as sufficient issu- 
ance of summons, § 485 

Sunday, issuance of writ on, § 182 

Superior title, selzure of goods under as respects dam- 
ages recoverable in action against receiptor for 
failure to return goods, § 802,p 401 

Supersedeas, appeal in proceeding by third person 
claiming property attached, § 364 

Supersedeas bond, 
Execution of on release of surety from lability 

on bond of third party claimant, § 376 

Revival of lien discharged by, § 271, n. 56 
Substitute for forthcoming bond, § 314 


Supplemental affidavit or complaint, § 143, p 325 
Filing of after motion to dissolve, § 403 
Supreme Court, authority to issue wril, § 100, n 11 
Action against principal to recover amount paid 
on account of embezzlement not debt fraudu- 
lently contiacted within attachment statute, 
§ 63, p 231 
Suieties, 
Absence from state as ground, § 24 
Amendment to amdavit not releasing, § 143, p 
325 
Bond, § 158 
Liability for damages to third person whose 
property has been seized under writ, § 
897 
Release of property, § 309 
Enforcement of lability, § 817, pp. 518- 
531 
Rights and remedies, § 318, p. 505 
Remedies, § 164 
Replevy bond, intervention and motion for 
dissolution of attachment, § 448 
Thirl person claiming property, liability, § 
875 


Execution of bond by, § 154 
False swearing or fraud of as ground for vacating, 
§ 423, p. 611, n. 28 
Issuance in action by surety paying principal’s 
obligation against cosurety, § 12, p. 200 
Judgment in behalf of in proceeding by third 
person claiming property attached, § 363, p 
578 
Liability to attachment, § 22 
Receiptor as, § 299 
Right to attachment in suit against principal, § 20 
Surmise, sufficiency to prove fraudulent intent, § 69, 
p. 240 
Surplus, 
Foreclosure sale, lien extending to, § 258, p. 484 
Proceeds of sale, satisfaction of mortgage lien 
perfected thereafter out of, § 385 
Property in custody of law, lability to attach- 
ment, § 88 
Surplusage, 
Affidavit, § 111 
Allegations of claim or indebtedness in affidavit, § 
125, p 290 
aa aa release of attachment not invalidated by, 
Declaration or complaint in action on bond for 
1elease of property, § 317, p. 524 
Findings, ignoring in writing judgment in pro- 
ceeding by third person claiming property at- 
tached, § 363, p 578 
Order for attachment, effect of, § 102 
Surrender of security by creditor authonzing attach- 
ment, § 60 
Survival of attachment hen, § 266 
Suspicions as to intended transfer not justifying at- 
tachment, § 50 
Systematic books of account, admissibility of evidence 
as to failure to keep on issue of fraudulent intent, 
§ 69, p 2387 
wa application for sale of perishable property, § 
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Technical defects, 
Amendment of affidavit in respect to, § 148, p. 316 
Disregard of in affidavit, § 118 
Telegrams, 
Cost of as element of damage in action on bond, 
§ 179, p 3738, n. 16 
Moncy forwarded to nonresident outside of state 
by not withm jurisdiction, § 92, p 262, n. 31 
Undertaking signed by agent under authority of, § 
154 


Telephone calls, 
Cost of as eloment of damage in action on bond, § 
179, p 878, n 16 
Information transmitted by as basis tor affidavit, 
§ 115 
Temporary absence, 
Autho1izing attachment, § 26 
Hvidence as to, § 69, p 286 
Loss of residence, § 34 
Temporary receiver in bankruptcy, dissolution of at- 
tachment as to on release of goods on receipt, § 
298, n. 30 
Temporary removal of pioperty as ground for attach- 
ment, § 53 
Tenants in common, 
ee in property as subject to attachment, § 


Interest of attaching officer in propeity owned by, 
289 


Levy on property of, § 234 
Tender, 
Defense to action on receipt, § 802, p. 489 
Discharge of sureties on Lond given to discharge 
attachment by, § 316, p. 511 
Ground for discharge of attachment, § 428 
Term of court to which attachment 1s returnable, § 247 
Termination, 
Inability of surety on bond, § 163, p. 345 
Main action, accrual of mght of action for wrong- 
ful attachment, § 525 
Office, cftect of as respects duty of attaching of- 
ficer in keeping pioperty, § 289 
Original proceedings, avermentsr in respect to in 
action on bond, § 174, p. 355 
Terms of sale of atiached propeity, § 328 
Territorial restrictions as to levy, § 205 
Teste, wiit, § 195 
Theory of recovery, amendment of affidavit in respect 
to, § 143, p 320 
Third party claims, 
Bond or other secuity for possession or release of 
property, §§ 307-802, pp 
Damages for dispossession, §§ 393~405, pp 504~ 
605 


Effect of Judgment in main action as to, § 497, p. 
657 

Presentation and dcte:mination, §§ 830-366, pp 
542-He4 


Third persons, 

Disclosure of names of persons from whom in- 
formation for affidavit was received, § 115 

Intervemng rights of preventing amendment of 
return, § 250 

Intervention to question grounds for issuance of 
writ, § 420 

Levy on goods in possession of, § 213 


Third persons—Continued, 
Recovery of debt owed by regardless of payment 
to judgment debtor, § 500 
Release of hen by act of, § 265 
Threatened removal, proof of, § 69, p 242 
Threatened assignment as snfficient to establish fraud- 
ulent Intent, § 69, p. 242 
Timber wrongfully cut and removed, issuance in ac- 
tion to recover value of, § 12, p. 199 
Time, 
Absconding, showing in respect to in affidavit, § 
126, p 208 
Action, 
Bond, § 172 
Release of property, § $17, p. 520 
Thud paity cluimant, § 383 
Wrongtul attachment under, 
Irieguin: or void piocess, § 509 
Regular process, § 612 
Amendment of, 
Bond, § 150 
Pleadings on intervention by third party 
claimant, § 857, p. 563 
Return, § 250 
Appeal in procceding by third person claiming 
property attached, § 364 
Application for amendment to affidavit, § 143, p 
823 


Default Judgment in main action, § 497, p. 655 
Demand on receiptor for return of attached piop- 
erty, § 802, p. 488 
Filing, 
Affidavit, effect of failure of clerk to indorse, 
§ 138 
Plea in abatement for dissolution of attach- 
ment, § 461 
Pleadings in main action, § 403, p 648 
Fraudulent transfer or disposition of property as 
Tespecis right to attachment, § 39 
Giving bond, § 146 
Giving new or additional security, § 161 
Hearing of plea in abatement, § 1067 
Intervention by third person claiming property, 
§ 344 
Inventory and appraisal, § 286 
Issuance of writ, § 181 
Jomder of issue in intervention proceeding by 
third person claiming property, § 857, p. 565 
Judgment on attachment issued on unmatured 
demand, § 407, p. 655 
Levy, § 210 
Priority between successive attachments, § 
277, p. 463 
Recital as to in return, § 248 p. 419 
Loss of as element of damage, 
Action on bond, § 170, p 371 
Wroneful attachment under regular process, 
§ 659, p. 683 
Making affidavit, § 108 
Motion, 
Quash or vacate attachment, § 449 
Remstatement after dissolution of attach- 
ment, § 480 
Nonresidence as respects atlachment on ground 
of, § 81 
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Tame—Continued, 
Notice of, 


Transfer of cause—Contin 


ued, 
Effect of as respects jurisdiction, § 96 


a of third party claimant, § 345, p. | Transfer of property, 


ian § 220, p. 396 
Motion to dissolve or vacate attachment, § 
450 
Objections to, 
Affidavit, § 141, p 315 
Levy, § 243 
Order for sale of attached property, § 325 
Prioities, determination of, § 279 
Publication of service in main action, § 489, p. 
Git 


Redelivery or dissolution bond, $ 807 

Retuin, § 247 

Sale of attached property, § 327 

Sealing hond, § 155 

Sert ice, 
Levy on personalty, § 222 
Main action, § 486 

Value of as element of damage for disposses- 
sion of claimant to property seized, $ 405, p. 
604, n. 83 

Title, 

Acquued by purchaser of attached property, 3 

834 


Adjudication of on motion to vacate or dissolve 
attachment, § 454, n 18 

Admissibility of evidence as to in proceeding by 
third person claiming property attached, § 
360, p. 571 

Amendment of affidavit in respect to, § 143, p. 
318 

Averments as to in affidavit, § 130 

Effect of levy on, 3 240 

Establishment of by intervener claiming prop- 
erty attached, § 357, p. 566 

Formal requisite of affidavit, § 111 

Intervener’s complaint to show, § 357, p. 562, n. 
33 


Lack of as defense in proceeding by claimant of 
property attached to establish right, § 353 

Tobacco crop, damages recoverable for wrongful at- 
tachment before stripped, packed and put m 
hogsheads, § 559, p. 681, n 28 

Tools, lability to attachment, § 74, p. 248 

Torrens Law, registered attachment under giving su- 
perior lien to prior unregistered conveyance, § 
276, p 460 


rt, 
Attachment In proceeding to recover compensa- 
tion for, § 10 
Hiements mvolved in claim growing out of con- 
tract, effect of, § 11, p. 197 
Tort action, 
Damages for dispossession of claimant to prop- 
erty, § 399 
Statement as to amount of damages in affidavit, 
§ 125, p. 201 
Town marshal, levy of attachment by, § 205 
Transcript, cost of in defending suit as element of 
damage in action on bond, § 178, p. 378, n. 14 
pe of judgment, issuance of attachment on, 
§ 
Transfer of cause, 


Allegations in respect to intent in affidavit, § 
126, p. 302 

Defeat Ae delay attachment, action to deter- 
mine fact, $ 500 

Effect of as respects right to move for dissolu- 
tion, § 436 

Fraudulent as ground for attachment, § 85 

Hinder or delay creditors, burden of proof, § 69, 
p 234 

Prior to levy, priority, § 273 

Within attachment statute, § 42 


Transposition of parties, amendment by filing new 


bond of error in respect to, § 161, n. 51 


Travel expenses, element of damage in action, 


Bond, $179, p 373, n. 16 
Damage for dispossession of claimant to prop- 
erty seized, § 405, p. 604 


Traverse, 


Affidavit, effect of, § 141, p. 316 

Case n motion to dissolve attachment, § 452 

Facts set forth in affidavit for attachment, § 100, 
n. 12 


Treasury notes, lability to attachment, § 74, p. 248 
Treble damages, wilfully concealing or withholding 


attached property from sheriff, § 292, p. 474 


Trespass, 


Ab initio, attachment plamtiff in case of void 
attachment, § 504 

Availability un action of, § 18 

Damages for dispossession of claimant to prop- 
erty, § 300 

Maintenance of by, 
Attaching officer, § 292, p. 474 
Claimant to property attached, § 850 

Officer failing to make return, § 258 

Puichaser of attached property as Hable in, § 
334 

Surety on bond as trespasser, § 168, p. 343 


Trespass de bonis asportatis, action for damages for 


taking property under void attachment, § 505 


Trespass on the case, availability in action of, § 13 
Trial, 


Bond, action on, § 176 
Third party claimant, § 889 
Damages for dispossession of claimant to prop- 


Intervention by third party claimant after, § 
$i, n. 55 
Main action, § 405 
Redelivery or dissolution bond, § 317, p. 528 
Third person claiming property attached, § 862, 
pp 574-578 
Wrongful attachment under, 
Irregular or void process, § 513 
Regular process, § 552 


Trial term, amendment of return at, § 250 
Trivial defects, ground for dissolution, § 423, p. 610 
Trover, 


Attaching plaintiff, § 202, p. 474 

Claimant to property attached, § 850 

Damages for dispossession of claimant to prop- 
erty, § 309 

Liability in of receiptor, § 802, p. 487 


Discharge of sureties on bond for release of | Trust deed mortgage, priority of, § 272, p. 458 


property by, § S18, p. 515 


Trust property, lability to attachment, § & 
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Trustees, 
Bankruptcy, righ. to move for dissolution, § 439 
BRxremption from process, § 21 
Proceedings by appointment of, $§ 336-338 
Ultumate facts, insufficiency of affidavit stating, § 
112 : 
Unassigned dower, liability to attachment, § 78 
Unauthorized attachment, lability m damages for, § 
508 


Uncertain damages, availamlity in action for recov- 
ery of, § 14 
Undelivered check or draft, liability to attachment, 
§ 87 
Understatement of amount due as invalidating de- 
mand by third party claimant, § 345, p. 554 
Undertaking, 
Deposit of cash in lieu of, § 162 
Giving of preventing actual levy, § 209 
Instead of bond, § 145 
Issuance in actions on, § 11, p. 196 
Receiptor’s liability on, § 299 
Seal unnecessary on, § 155 
Unequivocal affidavit, necessity of, § 111 
Unfair preference, giving of as ground for attach- 
ment, § 47, n. 80 
Uniform Stock Transfer Act, effect of as respects 
place for attachment of stock, § 92, p. 263 
Unincorporated associations, hability to attachment, 
§ 21 


United States, 
Bond on attachment in favor of, § 145 
Priority of claims of, § 272, p 449 
Unknown resident warranting service by publication 
in main action, § 489, p. 643 
Unmatured demands, 
Amount of bond, § 149, p. 330, n. 88 
Availability of remedy in actions on, § 15 
Issuance in actions on, § 12, p 1900, § 14 
Recovery of amount becoming due before trial, § 
498 
Setting forth facts in respect to in affidavit, § 
125, p. 291 
Statement of facts in respect to in affidavit, § 
125, p. 292 
Unnecessary, 
Amendment to affidavit, effect of, § 143, p. 824 
Information, effect of mm summons on nonresi- 
dent, § 489, p 645, n. 21 
Recitals, conclusiveness of return as to, § 252 
Unpaid seller, priority of lien, § 278 
Unrecorded, 
Attachment, validity of, § 251 
Conveyance, priority, § 273 
Mortgage, priority of, § 272, p 452, n 19 
Unsecured demands authorizing attachment, 3 60 
Unsuccessful attempt to conceal property susta- 
ing attachment, § 54 
Unsworn letter stating amount of mortgage on prop- 
erty attached, sufficiency of, § 346 
Untrue ground, liability for wrongful attachment in 
case of, § 517, n. 68 
Use of property, value of as element of damages for, 
Dispossession of claimant to property seized, 3 
405, p. 603 
Wrongful attachment under irregular or void 
process, § 515 


Vacation of attachmem, §§ 406-480, pp. 605-689 
Disebnige of sv™eties on dissolution or discharge 
bond by, § 316, p 516 
Judgment of where intervener establishes title 
to property attached, § 363, p. 579 
Liability on bond, § 163, p. 844 
New or additional affidavit, § 104 
Proceeding not barred by giving of forthcoming 
bond, § 313, p. 501 
Vacation of court, issuance of writ in, § 182 
Vacation of order for publication by service in main 
action, § 489, p. 643, n. 90 
Vahd attachment, 
Necessity of to create liability on bond for re- 
lease of property, § 815, p. 506 
Sufficiency of evidence as to in proceeding by 
third person claiming property attached, § 
861, p. 574 
Value, 
Admissibility of evidence as to in, 
Action on bond for release of property, § 
317, p. 527 
Proceeding by third person claiming prop- 
erty attached, § 860, p. 571 
Wrongful attachment under regular process, 
§ 550 
Allegations as to in action on bond for release 
of attached property, § 817, p. 528, n, 57 
Assessment of in, 
Judgment in proceeding by third person 
claiming property attached, § 368, p. 579 
Verdict in proceeding by third person claim- 
ing property attached, § 862, p. 578 
Conclusiveness of return as to, § 252 
Designation of in writ, § 193 
Determination of for purpose of fixing Hability 
of sureties on bond for release of property, 
§ 317, p. 581 
False statement regarding by debtor warranting 
attachment, $ 68, p. 282 
Jury question in action, 
Bond for release of property, § 817, p. 529 
Wrongful attachment under regular process, 
3 562 
Recital as to in return, § 248, p. 422 
Seized, admissibility of evidence as to in action 
on bond, § 175, p. 860 
Sufficiency of evidence as to in action on bond 
for release of property, § 817, p. 527 
Advertisement and affidavit, § 141, p. 312 
Affidavit and evidence, § 140 
Affidavit and pleading, § 189 
Amount claimed and actual indebtedness, effect of, 
§ 125, p 290 
Bond, action on, § 174, p. 858 
Release of property, § 317, p. 525 
Damages for dispossession of claimant to property 
seized, § 402 
Ground for quashbing attachment, § 419 
Judgment on attachment writ and affidavit there- 
for, § 407, p. 654 
Names in writ, disregard of, § 187 
Thid person claiming property attached to es 
tablish right, § 357, p 566 
Wnit and other papers, § 196 
Wrongful attachment under regular process, § 
547 
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Variation from letter of law vitiating proceedings, § 
4, p. 191, n. 59 
Vendee of defendant, mght to move for dissolution, 
438 


Vendor's lien, 
Allegations in respect to in affidavit, § 118 
Amendment of, 
Affidavit in respect to, § 143, p 318 
Complaint or declaration in main action cor- 
1ecling nustake as to, § 493, p. 650 
Bond, § 171 
Thiid party claimant, § 382 
Cla'mnut of attached property, proceeding by to 
establish right, § 354 
Damages for dispossession of claimant to prop- 
erty seized, § +04 
Effect cf ex 1espe + might to proceed by attach- 
ment, § 17, n. 52 
Exisrence of preventing attachment of property, 
§ °3 
Formal requisite of affidavit, § 111 
Lack of in affidavit not subjecting 1¢ to collateral 
attack, § 110 
Priouity of, § 273 
Proceedings to procu1e, §$ 98, 99 
Wrongful attachment under, 
Irregular or void process, § 508 
Regular process, § 541 
Verbal declaration of seizure, sufficiency in case of 
levy on peisonalty, § 223, p. 309 
Verbal inaccuracies, disregaid of in affidavit, § 113 
Vei dict, 
Bond, § 176 
Main action, § 405 
Plea in abatement, § 468 
Third person claiming property attached, § 862, 
p. St7 
Wrongful attachment under regular process, § 552 
Verification, 
Affidavit, § 182 
Amendment of defects in respect to in affidavit, § 
148, p 323 
Answel denying allegations of affidavit for at- 
tachment, § 434, n. 7 
Complaint or declaration in main action, § 498, p. 
650 
Defect in bond cured by filing new undertaking, 
§ 161, n 50 
Exceptions to not considered on motion to dissolve, 
§ 454, n. 19 
Motion for dissolution of attachment, § 451 
Objection to petition for attachment for want of, 
§ 197 
Plea, 
oe for dissolution of attachment, § 


Non oe factum in action on bond, § 174, p 
7 

Pleading, 

Proceeding by third person clauming property 
attached, § 857, p. 561 

Substitute for affidavit, § 104 

Return, § 248, p. 422 

Vessels, liability to attachment, § 74, p 249 


Vexatious attachment, 
Liability on bond, § 163, p. 343 
Recovery of damage for wrongful attachment caus- 
ing, § 555, p. 683, n. 48 
View, levy on personalty within, § 225 
Vigilance, degree of constituting legal custody of at- 
tached property, § 283 
Vindictire damages Exemplary damages, ante 
Violation of possession, actions for, § 292, pp. 4738— 
470 
Void attachment, hability n damages for, § 508 
Void bond, amendment under authouity of statute, § 
159 
Voluntary abandonment or dismissal, 
Damages tor wiongful attachment, § 517 
Effect of, § 262, p 441 
Voluntary alienation of title, necessity tor attachment 
on giound of fraudulent transfer, § 42 
Voluntary bankruptcy, recovery of damage because of 
contilbution thereto by aitachment, § 179, p. 30 
Voluntary concealment, necessity, § 27 
Voluntary nonsuit, hability on bond, § 168, p. 344 
Wager, liability for wrongful attachment based on, 
§ 517, n 66 
Wages, 
Execution against pursuant to Judgment on con- 
structive service and attachment of person- 
alty, § 499, n 92 
Priority of hen for, § 272, p. 454 
Waurel, 
Approval of redelivery or dissolution bond, § 812 
Claim tor damages for wrongful attachment, § 528 
Defects in, 
Affiday it, § 141, p. 318 
Bond, $ 160 
Third party claimant, § 870 
Demand for account of amount due on mortgage 
where equity of redemption is attached, § 
346 


Failure to file additional affidavit to determine 
amount of levy, § 104 
Filing of bond of third party claimant, § 371 
Giving of discharge bond, § 313, p. 502 
Justification of sureties on bond, § 157 
Lien, § 17 
Mortgage lien on personal property, effect of as 
respects right to attachment, § 73 
Notice of third party claim to property seized, § 
345, p 552 
Objections to, 
Juiisdiction of proceedings, § 99 
Levy, § 248 
Return, § 249 
Whit, § 197 
Plea in abatement, § 468 
Release of lien by, § 262, p. 488 
Right to, 
Assert grounds of attachment, § 70 
More for dissolution, § 487 
Security by conditional seller not entitling him to 
attachment, § 60 
Service of copy of writ and inventory, § 286 
Toit, ane of action on implied contract, § 12, 


p 
Vested interest under contract, liability to attachment, | Want of jurisdiction, ground for dissolution, § 421 


§ 80 
Vested 1emainder, lability to attachment, § 78 


Want of probable cause, allegation of in action on bond, 
§ 174, p. 355 
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Warehouse, 
Forcible entrance by levying officer, § 216 
Removal of goods to by bailee, § 299 
Warning order, 
Issuance of summons instead of as ground for 
dissolution, § 423, p. 611 
rn eae sale of property subject to mortgage, 
Warrant, §§ 180-200, pp 876-3888 
Warranty, issuance in breach of contracts of, § 11, p. 
196 


Waste, 
Injunction to prevent debtor from committing, § 
501 
Liability of surety on release bond for, § $15, p 
506 
Watchman, refusal to continue paying as abandonment 
of lien, § 262, p. 440 
Water craft, ability to attachment, § 74, p 249 
Water right, attachment with land to which appurte- 
nant, § 258, p 484 
Weight of evidence, 
Bond, action on, § 175, p 862 
Release of property, § 317, p. 527 
Third party claimant, § 888 
Damages for dispossession of claimant to property 
seized, § 403 
Ground of attachment, § 69, p 239 
Motion to dissolve attachment, § 455, p 625 
Plea in abatement, § 466 
Third person claumimng pioperty attached, § 361, pp 
571-574 
Wrongful attachment under regular piocess, § 551 
Widow's allowance, priority over lien, § 272, p. 454 
Wife, 
Attachment defendant, opportunity to assert rights 
before final distiibution, § 335, n. 18 
Intervention by wife of debtor, § 841 
Husband’s authorization as defense im action for 
damages for levying attachment against hus- 
band on property of wife, § 400 
Will, interest disposable as by subject to attachment, 
72 


§ 
Witlidiawal, plea in abatement, § 463 


Withholding deed or mortgage from record, admissibil- 
ity of evidence as to on question of frauduluent 
intent, § 69, p. 287 

Witnesses, inventory of attached property in presence 
of, § 236 

Women, exemption from process, § 21 

Work, failure to pay for performance authorizing at- 
tachment, § 62 

Worry, damages for in action for wrongful attachment 
under regular process, § 562, n. 81 

Writ, §§ 180-200, pp 376-388 
Service of in case of levy on personalty, § 222 

Writ of error, release of attachment by, § 268, p. 446 

Writing, 

Approval of bond un, § 158 
Fraudulent statements warianting attachment, § 
63, p 232 
Necessity that affidavit be in, § 111 
Notice of, 
Claim of third party to pioperty attached, 
necessity, § 345, p 54 
Levy, necessity of giving, § 220, p 805 
Orde1 for attachment, necessity of, § 102 
Receipt for attached property, necessity of, § 297 
Wrongiul attachment, 8§ 503-565, pp 001-087 
Allegation 1n action, 
Bond, § 174, p 354 
Wrongful attachment under regular process, § 
545 


Estoppel to claim by giving of dissolution bond, § 
313, p 508 
Jury question in action, 
Bond, § 176 
Wiongful attachment under regular process, § 
662 


Liability, 
Bond, § 163, p. 843, n 93 
Damages for, §§ 516, 518 
Wrongful attachment under regular process 

dependent on, § 517 

Presumption as to in action for wrongful attach- 
ment under regular process, § 549 

Sufficiency of evidence as to in action on bond, § 
175, p. 862 


Ss 


ATTORNEY AND CLIENT 


Abandonment, 
Actions, 
Contingent fee affected by, § 188, p. 1074 
Stipulated compensation affected by, § 183, p. 
1050, n. 96 
Unpaid fees in condemnation proceedings, § 
230 


Appeal, 
Attorney's authority, § 95, p 913 
Evidence in disbarment proceeding, § 33, p 
700, n. 7 
Client’s interest, ground for suspension or dis- 
barment, § 28, p. 744 
Employment, 
Justification for as jury question in action for 
compensation, § 205, p. 1181 
Liability for compensation, § 169, p 1031 
Order for substitution of new attorney, § 121, 
p. 952 


Abandonment—Continued, 
Plea in bar to juiisdiction in disaiplinary pro- 
ceedings, § 37, p. 806 
Relation, 3 4, p. 707, n. 34; § 110, p 948 
Abeyance of judgment in disciplinary proceeding, § 36, 
p. 708 
Abiding event of another suit, attorney’s authority to 
stipulate, § 100, p. 920 
Ability, consideration in action to recover amount of 
lien, § 231, p. 1191, n. 46 
Absence, 
Benefit to client affecting right to compensation, 
§ 166 
State, foifeiture of mght to practice, § 17 
Trial affecting right to compensation, § 167 
Absent petsons, assignment as counsel by court, § 54 
Absolute right to practice, § 4, p 708 
Abstract statements supporting verdict on quantum 
meruit for compensation, § 204, p. 1128 
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Abstracting court records or papers as ground for sus- , Actions—Continued, 


pension or disbarment, § 28, p. Tu6 
Abstracting title, fee for, § 191, p 1084 
Abstracts of record, review of proceeding for sus- 
pension or disbarment, § 37, p 803 
Abusive letter as blackmail, § 59 
Acceptance, 
Benefits as ratification by client of attorney's acts, 
§ 71, pp. 870-873 
Employment contract, § 65 
Withdrawal or resignation of attorney, § 110, p 
044 


Acconiplice testimony in disciplinary proceedings, § 
33, p. 790 
Accord and satisfaction, 
Burden of proof in action against attorney for 
money collected, § 154, p. 992 
Client's receipt for part of proceeds collected, § 
144 
Evidence in action for compensation, § 204, p 1125, 
n. 47 
Account rendered, evidence in action for compensation, 
§ 204, p. 1121 
Accountants, 
Piactice without admission, § 16, p. 725, n. 10 
Right to compensation, § 165, p 1022, n 82 
Suggestions for reduction of franchise tax as piac- 
tice of law, § 8, p 706, n 31 
Accounting by attorney, §§ 133-137, pp. 973-975 
Actions for, §§ 152-154, pp. 987-004 
Bull of particulars, § 154, p 991 
Burden of proof, § 154, pp 9091, 992 
Counterclaim for compensation, § 197, p. 1104 
Defenses in action for, § 153 
Disbazment or suspension for failure to account, § 
23, DP. 746 
Evidence in action for, § 154, pp. 991, 992 
Firm member to share in fees received by part- 
ner, § 56, p. 841 
Laches, § 153 
Presumptions m action for accounting, § 154, pp 
991, 992 
Time to sue for accounting, § 154, p 990 
Trial in action for, § 154, pp 993, 904 
Accusation in disciplinary proceeding, § 31, pp 775- 
779 
Acknowledgment, 
Client's indebtedness, attorney's authority, § 102 
Suspension or disbarment for antedating, § 23, p. 
156 
Acquiescence, 
Client in delegation of attorney’s authority or em- 
ployment of assistants, § 107, pp 989, 940 
Inconsistent position in suit affecting right to 
compensation, § 167, p 1025 
Acquiring interest adverse to client. Adverse Interest, 
post 
Acquittal, bar or defense to disbaiment proceeding, § 
21, p. 740 
Acting in different capacities, disqualification, § 49 
Action on case to recover, 
Money witbheld by attorney, § 154, p 989 
Negligence or misconduct of attorney, § 155 
Actions, 
Authority of attorney respecting, § 81 
Buiought by attorney without authority, § 64 


Care and skull required in conducting, § 146, pp. 
982-084 


Compensation, actions for, $ 195-206, pp. 1102- 
1137 

Disqualification to buy demands for suit, § 46 

Establishment of attorney's hen, notice dispensing 
with necessity of bringing, § 215, p. 1159 

Liability for failure to bring, § 148 

Money collected and tor accounting, §§ 152-154, pp. 
887-00-4 

Negligence or wrongful acts by attorney, §§ 155-— 
157, pp. 994-1005 

Objection to attorney's authority to bring, § 74, p. 
885 


Piesumption of attorney’s authority relating to 
action, § T3, pp. 876, 877, n. 16, 878 
Ratification by client of attorney’s bringing of 
action, § 71, pp. 869, 872 
Right to enforce compensation, § 160 
Termination of action as terminating relation of 
attoiney and client, § 116, pp 947-049 
Acts of client, liability of attorney, § 52, p. 885 
Acts of member of firm, bmding on firm, § 56, p. 888 
Acts of parties terminating relation, § 100, pp. 940— 
948 


Actual possession, necessity as respects attorney's re- 
taining lien, § 225, p. 1167, n. 69 
Actnal practice, requirement for admission to practice 
in another jurisdiction, § 15, p. 721, n. 75 
Additional abstract for review of suspension or dis- 
barment proceedings, § 37, p. 804 
Additional compensation, 
Continzent fee contract, § 187, p. 1069 
Contracts for, § 181, p. 1052 
Additional counsel, 
Employment affecting right to compensation, § 
185 


Emplojment under assignment by court, compen- 
sation, § 172, p. 1086 
Address, 
Disclosure by attorney, § 75 
Suspeusion or disbarment for giving false address 
of plaintiff, § 23, p 754, n 8&9 
Adequacy of other remedies affecting summary pro- 
ceeding to compel payment over of money, § 159, | 
1008 
Adjustment of tax liability, lien of attorney secur- 
ing, § 213, p. 1151, n. 26 
Admunistration expenses, lien of attorney subject to, 
§ 220 
Administration of estate, 
Compensation of counsel assigned by court, § 
172, p. 1087 
Repiesentation of adverse interests, § 47, p. 825, 
n 9 
Admin.strative boards, attorney’s authority to appear 
before, § 80, p. 900 
Administrators, Executors and Administrators, post 
Admission by answer in disciplinary proceeding, § 32, 
p. 780 
Admussion to practice, $§ 4-16, pp. 706-727 
Application for, § 9 
Application for reinstatement, § 41, p. 817 
aad from other jurisdiction, § 15, pp. 720- 
£ 
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Admission to pracnace—Continued, 


Burden of proof in action to recover compensa- 
lion, § 204, p 1114 

Capacity, §§ 7, 8, pp 712-714 

Certificate of admission, § 14 

Citizenship, §7,p 713 

Clerkship, § 8 

Client z:epresenting himself, § 16, p. 725 

Collateral attack, § 11, p. 719 

Constitutional piovisions, § 5, pp 700-711 

Conliempt in practice by one not admitted, § 16, 
p 726 

Costs o1 investigation of attorney admitted from 
another jurisdiction, § 15, p 723 

Defenses to contempt for piacticing without ad- 
mission, § 716, p 727 

Determination of light to, § 11, pp. 716-719 

Educational 1cqullements, § 8 

Eligibility, § 7, pp 712-714 

Evidence in proceeding, § 11, p. 717 

Ex gratia, attoineys from another jurisdiction 
for trial of a particular case, § 15, p. 724 

Examination, § 10 

Fore:gn cointry, attorney from, § 15, p. 722 

Foieign state, 1ight to compensation, § 165 

Fravd in proculing as ground for suspension or 
disbarment, § 22 

Gcod mora: claracier, § 7, p. 712 

Bearing on application, § 11, p 718 

Instiuction in jreparing applicants, suspension or 
disbarment, § 24, p 763, n. 88 

Issues, § 11. p 717 

Jong resident attorney by attorney trom an- 
other jurisdiction for tizal of case, § 15, p 
T24 

Jurisdiction to adnut, § 6 

Licenses, post 

Minors, § 7, p 7138 

Misdemeanor, practicing without authority, § 16, 
Dp. 727 

Misrepresentation of qualifications, ground for 
suspension or disbarment, § 22, p. 741 

Moditication of o:1der admitting attorney from an- 
other julisdiction, § 15, p 723 

Mozal character, § 7, p. 712; § 11, p. 717 

Motion to courts of another jurisdiction, § 15, p. 
721 

Nature of office, § 4, pp 706-708 

Nature of right to practice, § 4, p. 708 

Oath, § 12 

Offense 1n pi actice by one not admitted, § 16, p 726 

Partners, une member not duly admitted affecting 
right to compensation, § 165 

Practice without admission, § 16, pp. 724-727 

Preiummaly study, § 8 

Piobute judge giving advice without admission to 
bai as roactice of law, § 3, p 704, » 30 

Punishment for practicing without am ority, § 16, 
p %27 

Quallin ations, §§ 7, 8, pp. 712-714 

Registration, § 18 

Residence, § 7, p. 713 

Review of determination of right to, § 11, pp. 716- 
719 

Revocation of order admitting attorney trom an- 
other junsdiction, 3 15, p. 723 


Admission to practice—Continued, 
Rules of court, § 5, pp 709-711 
Appli-etion for admission, § 9 
Setting aside order, § 11, p 719 
Statutory provisions, § 5, pp. 700-711 
Application for admission, § 9 
Suspension or disbarment for moving one’s ad- 
mission against report of examiners, 3 23, p. 
760 
Tenure of office, § 17 
Trial ot particular case by attorney trom another 
jurisdiction, § 15, p. 723 
Vacation of order admitting attorney from an- 
other jurisdiction, § 15, p. 723 
Waiver of objections to practice without admus- 
sion, § 16, p. 725 
Women, § 7, p. 718 
Admissions, 
Attorrey’s authority to make, § 100, pp 920-022 
Member of firm as binding on firm, § 56, p. 838 
Adultery, 
Ground for suspension or disbarment, § 21, p. 787 
Suspension or disbaiment for securing confession 
of adultery, § 23, p. 743, n. 16 
Advances, 
Costs as forfeiture of right to lien, § 218, n. 81 
Partnership to client as firm assets on dissolu- 
thon, § 56, p 841 
Reimbursement of advances to client, § 180 
Retaining fee, § 162, p. 1019 
Adverse interest, 
Acquiring interest adverse to client, § 126, pp. 960- 
068 


Acting for person adversely interested, § 151 

Atcorney in subject-matter, § 125, p 958 

Constructive trust for benefit of client, § 126, p. 960 

Costs, liability for, § 50, p 831, n. 60 

Disqualification to represent, § 47, pp. 823-827 

Laches barring right, § 126, p 962 

Liability for nondisclosure, § 138 

Notice to client affected by, § 60, p. 856 

Payment of fees from funds in court to attor- 
ney represe:iting, § 193, p 1007 

Purchase of interest In property or claim, § 126, 
p 961 

Ratification by client, § 128, p. 962 

Representation as unethical conduct, § 58, p. 848, 
n 89 

Termmating authority by acquisition, § 117 

Termination of relation, § 126, p. 963 

Waiver of rights, § 126, p. 962 

Withdrawal of attorney acquiring adverse inter- 
est, § 110, p. 944 

Adverse party, 

Acting for adverse party as defense to action for 
compensation, § 196 

Action for compensation against, § 105 

Allowance pe1d by adverse party, § 1863 

Attack on contingent fee contract, § 186, p. 1066 

Charging lien enforced against, § 234, p. 1201 

Construction and operation of contract provid- 
ing for allowance to be paid by, § 182, p. 
1057 

Liability for attorney’s lien as concurrent rem- 
edy, § 231, p. 1185, m. 4 

Inability to, by »ttorney, § 52, pp. 888-836 
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Adverse party—Continued, 
Lien of attorney on moneys in hands of, § 228, 
p. 1172 
Notice of substitution or change of attorney to, 
§ 123 
Representation affecting right to compensation, 
§ 167, p 1024 
Summary proceedings agamst attorney to com- 
pel payment of money to, § 159, p 1011 
Advertisement, 
Defense to proceeding for suspension or disbar- 
ment, § 25, p 765 
Divoice business, 
Criminal offense, § 59 
Suspension or disbarment, § 23, p 759 
Easy divoices, court’s power to regulate conduct, 
§ 58, p 843, n. 81 
Services as practice of law, § 8, p. 704, n. 30, p 
706, n 81 
Advice, 
Attorney’s linbility for giving improper or erro- 
neous advice, § 142 
Pleading in action for negligence, § 157, p. 
098 


Piacticing law by giving, § 8, p. 704, n. 80 
Vacation of judgment of disbarment for errone- 
ous advice, § 36, p. T89 
Advocates, 
Compensation, § 160 
Defined, § 8, p 702 
Affidavit of defense in action for compensation, § 
203, pp. 1109, 1110 
Affidavits, 
Application for admission to practice, § 9 
Attorney’s authority to make, § 89 
Attoiney’s musconduct on application for sub- 
stitution, § 122, p. 955 
Authority of attorney shown by, $ 76, p. 889 
Clerk of an attorney as foundation of motion, § 
57 
Delay, affidavit for purpose as ground for sus- 
pension or disbarment, § 28, p. 755 
Destitute condition, absence affecting right of at- 
torney to compensation, § 172, p. 1034 
Hvidence, 
Disciplinary proceedings, § 838, p. 783 
Summary proceedings to compel payment 
over of money, § 159, p 1015 
Want of attorney’s authority, § 76, p. 890 
False or forged affidavits as ground for suspen- 
sion or disbarment, § 28, p. 754 
False statement in affecting right to compensa- 
tion, § 167, p 1026 
Objection to attorney's authority, § 74, p. 885 
Publication of process, negligence of attorney in 
filing, § 146, p 984, n. 9 
Summary proceedings to compel payment over 
of money commenced by affidavit, § 159, p. 
1014 
Verification of charges in disbarment proceed- 
mg, § $1,p T78 
Affirmative acts by client ratifying attorney’s acts, § 
71, p. 871 
Affirmative defense, burden of proof as to in action 
for compensation for services, § 204, p. 1115 
Affirmative purposes, hen of attorney as restricted 
to services rendered for, § 218, p. 1152 


Aged client, validity of transaction with attorney, § 


127, p. 960 

cy, 

Relation of attorney and client as, § 67, pp. S6U- 
§52 


Rules of agency applicable to attoiney, § 67, pp. 
850-852 


Agent, 
Accounting by attorney to clent acting as agent, 
§ 187 
Attorney’s agents, § 57 
Evidence as to declarations to show employment, 
§ 204, p. 1119 
Liability for compensation of attorney employed 
by agent, § 177 
Lien of attorney as lost when money is under 
control of, § 218, n. 83 
Ratification of attorney’s acts by, § 71, p. 869 
Aggi1.eved party, 
Prosecution of disbarment proceeding, § 80, p. 
775, n 93 
Rev:ew of suspension or disbarment proceed- 
ing, § 87, p. T89, n. 62 
Agreed fee as evidence of value in action for com- 
pensation, § 204, p. 1128, n. 59 
Agieements Contracts, post 
Aid to court, § 4, p. TOT 
Alien property custodian, objection of attorney’s au- 
thority to appear for, § 74, p. 8838, n. 1 
Aliens, 
Contracts for services, § 181, p. 1050 
Qualificahons for admission to practice, § 7, p. 
713 
Securing release fiom military service, suspen- 
sion or d:sbarment, § 23, p. 762 
Alimony, 
Agieement to take one-half of alimony as ground 
for suspension or disbarment, § 23, p. 745, n. 
36 


Charging lien as attaching to, § 228, p. 1178 
Contingent fee contract for percentage of ali- 
mony, § 186, p 1064 
Lien on up to time of discharge, § 218, pn. 1154, 
n. 46 
Allowance of attorney’s charging lien, § 288, p 1211 
Alteration of judgment, authority of attorney, § 98 
Alteration of records as ground for suspension or 
disbarment, § 23, p. 756 
Alternative findings, action by attorney to recover 
compensation, § 205, p. 1186, n. 80 
Alternative judgment, proceedings to enforce attor- 
ney’s charging hen, § 238, p. 1212 
Amanuensis, preparation and assignment of judg- 
ment as practice of law, § 8, p. 706, n 81 
Ambiguous instruction in disciplinary proceeding, § 
34, p. 783 
Ambulance chasing, 
Jurisdiction to mvestigate charges, § 18, p. 730, 
n. 78 
Practice of law, § 8, p. 705, n. 30 
Suspension or disbarment, § 28, p 759 
Unethical conduct, § 58, p. 848, n. 89 
Amendment of pleadings, 
ae. in achon for compensation, § 208, p. 
111 
Authority of attorney to file, § 81 
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Amendment of pleadings—Continued, 
Petition 1 sulmury proceedings to compel pay- 
ment over of money, § 159, p 1014, n. 8 
Petition or complaint in disbarment proceeding, 
§ 31, p. T79 
Review of ruling of referee, § 87, p 805 
Stipulations and agreements, attorney’s author- 
ity 1enpecting, § 100, pn 919 
Amucable activn, attotney’s authority to agiee for, § 
100, p 919 
Amicus CUulLY, 
Additional abstract for review of suspension or 
disharment proceeding, § 37, p S804 
Appenl fiom p1oceeding for reinstatement, § 41, 
p 819 
Appeaiance by attorney, § 82, p. 905 
Amount due, dete1mination of before enforcement of 
atlorney’s charging lien, § 238, p. 1204 
Amount of compensation, § 191, pp 1078-1004 
Iiyidence 1n action for compensation, § 204, pp. 
1120, 1127 
Jury question im action for compensation, § 205, 
p 1131 
Summaly proceedings, amount not determined 
in, § 194, p. 1100 
Amount of lien of attoiney, § 218, p. 1152 
Amount of recovery, p1oceedings to enforce hen of 
attorney after settlement in disregard of, § 231, 
p. 1105 
Ancillary proceedimgs awarding leasonable compen- 
sation, § 194, p. 1101 
Answel, 
Accusntion in disbarment procecding, § 82, p. 
780 
Charging lien, proceedings to enfoice, § 238, p. 
200 
Compensation, action for, § 203, pp. 1100, 1110 
Aduilssion in, § 203, p. 1112 
Evidence im summary piocecdmes to compel pay- 
ment over of money, § 159, p. 1015 
Evidence of attorney's authority to withdraw, § 
76, p. 893 
Failure to answer m procceding for suspension 
or disbarment, § 27, p. 769 
False answer as giound for suspension or dis- 
barment, $ 28, p. 754 
Antedating writ as ground for suspension or disbar- 
ment, § 23, p. 756 
Apology, 
Defense in disciplinary procecding, § 25, p 706 
Second relnstatement, § 41, p 819, n. 40 
Appurent authority of attorney, § T9, pp. 806-898 
Acceptance or waver of service of process or 
notice, § 83 
Acknowledging client’s indebtedness, § 102 
Admissions, authority to make, § 100, pp. 920— 
922 


Appearance by attorney, § 82, p. 904 

Bonds, authority to execute, § 103, p. 926 

Change of venue, § 85 

Compromise and settlement, § 105, pp 931, 032 

Conduct and control of litigation, § 80, pp 898- 
902 

Confession of judgment, § &8 

Consent judgment, § 86 

Contracts, authority to bind client by, § 103, pp. 
924-027 


Apparent authority of attorney—Continued, 
Interlocutory proceedings, §§ 84-92, pp 907-011 
Matters unconnected with litigation, §§ 101-106, 

pp 923-028 
Payment, authority to receive, § 106, pp. 984-038 
Judgment, § 90, pp. 916, 917 
Proceedings before judgment, § 81 
Release by attorney, § 105, pp. 032-084 
Retraxit, authority to enter, § 87, p. 9098 
Satisfaction of judgment, § 99, pp. 916, 917 
Statements, authomty to make, § 100, pp. 920— 
922 


Stipulations and agreements, § 100, pp. 917-020 
Waiver by attorney, § 100, pp. 022, 923 
Appeal, 
Assignment as counsel, § 54, p 837, n. 18 
Compenration of counsel assigned by court, 
§ 172, pp. 1035, 10386 
Attorney’s authority respecting, § 95, pp. 912-914 
Burden of proving attorney’s want of au- 
thonty to appeal, § 76, p. 888 
Presumption of attorney’s authority relatmg 
to appeals, § 73, np 881 
Waive nght of appenl, § 100, pn 928 
Attorney’s duty to protect client’s mght to ap- 
peal, § 146, p. 984 
Attorney’s right of to obtain more favorable 
Judgment and chance to enforce lien, § 234, 
p 1201 
Authority of attorney questioned on appeal, § T4, 
pp 882, 883 
Costs in disciplinary proceedings, § 89, p 812 
Damages for negligence in perfecting, § 157, p. 
1008, n 94 
Death of client terminating attorney’s authority 
to take appeal, § 113 
Decision as to admission to practice, § 11, p. 719 
Effect on conviction of crime as ground for dis- 
bariment, § 21, p. 789 
Hvidence, 
Action for attorncy’s negligence for failure 
to perfect, § 157, p. 1000, n. 88, p. 1001, 
n 88 
Attoiney’s authority to appeal, § 76, p. 893 
Mxpenses, attornecy’s authority to contract to pay 
expenses of, § 108, p. 926 
Fees, 
Appeal from order allowing, $3 194, p. 1100, 
n. 60 
Discretion of appellate court in determining 
amount, § 191, p 1003 
Payment of fees trom funds in control of 
appellate court, § 193, p. 1008 
Forma pauperis appeal, duty of attorney as to 
court, § 4, p 707, n 34 
Lien of attorney as superseded by, § 217 
Negligence in perfecting as question for jury, § 
157, p. 1002, n. 90 
Ratification by client of attorney’s appeal, § 71, 


pp 860, 872 
Reinstatement proceeding, § 41, p. 817, n. 15, p. 
819 
Substitution of attorney on appeal, § 121, pp. 
952, 958 


Determination of amount of fees by appel- 
late court in proceedings for, § 122, p. 
955 

Notice to adverse party, § 128 
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Appeal—Continued, 
Suspension and disbarment proceeding, § 37, pp. 
i 06 
Suspension or disbarment for failure to protect 
rights of chent, § 23, p 744 
Time of objecting to attorney's authority to take 
appeal, § 74, p. 834 
Time to require attorney to show authority, § 
74, p 883 
Appeal bond, 
Attorney's authority to execute, § 103, p. 926 
Attorney's authority to waive, § 100. p 923 
Filing worthless appeal bonds, suspension or dis- 
barment, § 23, p. 756 
Appearance, 
Attorney appearing for himself after suspension 
or disbarment, § 40 
Attorney's authority to authorize another attor- 
ney to enter, § 107, p. 939 
Authority of attorney to appear, § 82, pp 900- 
905 


Breach of contract by appearing for adversary 
affecting right to compensation, § 183, p. 
1060, n. 6 

Burden of proving want of authority to appear, 
§ 76, pp. 886-888 

Compensation, appearance in action for, § 201 

Costs, liability of attorney appearing for himself, 
3 50, p. 882, n. 60 

Damages for unauthorized appearance, § 154, p. 
964 


Hividence of authority, § 76, pp. 888, 889 

Presumption of attorney’s authority to enter ap- 
pearance, § 73, p 878 

Ratification by clent of attorney’s appearance, § 
71, pp. 869, 872 

Unauthorized appearance, 
Damages for, § 154, p. 994 
Liability for, § 147 
Liability to third peisons, § 52, p. 835 

Appellate court, 

Jurisdiction to enforce attorney’s charging llen, 
§ 238, p 1207 

Costs, liability of attorney for, § 50, p. 881 

Power to suspend or disbar, § 18, p 731 

Punishment of lawyers improperly taking care 
of interests of client, § 58. p 843, n. 83 

Suspension or disbarment proceeding, § 87, p 800 

Applmation for, 

Admission to practice, § 9 

Allowance of fees in summary manner, § 194, pp 
1100-1102 

Ohange or substitution of attorney, § 121, pp 
951-953 

a attorney to pay costs, § 50, p. 


Reinstatement, § 41, p. 817 
Review of suspension or disbarment proceedings 
before committee or referee, § 87, p 803 
Summary proceedings to compel payment over 
of money, § 159, pp. 1018-1017 
Withdrawal of attorney, § 110, pp. 944, 945 
Application of payments, 
Authority of attorney, § 106, p. 986 
Defense to action for money collected, § 153 
Appointment by court. Assignment as counsel by 
court, post 


Appointment of attorney not of litigant’s own choice, 
3 63 
Apprarsement, suspension or disbarment for supporting 
claim by false appraisement, § 23, p. 756 
Appropriation, 
Equitable assignment under contingent fee agree- 
ment, § 187, p 1070 
Funds affecting rignt to compensation, § 167, pn 
1026, n. 29 
Appropiiation statute, payment of fee from funds cre- 
ated by, § 193, p. 1097 
Apportionment of fees, § 174, pp. 1088-1041 
Arbitiation, 
Attorney’s authority to submit to arbitration, § 
g1 
Ratification by client of attoiney'’s arbitration 
= § 71, p 867, n. 45, p. 871, n. 70, p. 
i 
Service of demand on attorney, § 83 
Argumentative instruction in disciplinary proceeding, 
§ 84, p. 783 
Arguments of counsel in disciplinary proceeding, § 
34, p 793 
Arrest, 
Attorney’s authority to release debtor from, § 105, 


p. 933 
Privilege from arrest, § 44 
Arson, ground for suspens:on or disbarment, § 31, p 
737 


Assault, conviction precluding admission to practice, 
§ 7, p. 712, n 70 
Assignee and maker of note, relationship of attorney 
and clent existing between, § 65 n. 55 
Assignment as counsel by court, § 54 
Compensation for service, § 172, pp. 1033-10387 
Action for compensation, § 197, pp. 1104, 1105 
Statutory provisions as to compensation, § 
161, p. 1019 
Assignment for benefit of client’s creditors, 
Attorney’s authority to assign, § 104 
Attorney’s authouity to consent, § 105, p. 981 
Assignments, 
Action against attorney for money collected in- 
stituted by assignee, § 154, p. 990 
ae authority to assign client’s property, § 
Avoidance by client against assignee of property 
acquired by attorney, § 127, p. 969 
Change of attorney against wishes of assignee, 
§ 120 
Charging len by assignee, § 234, p. 1201 
Claims, to resident of town for purpose of bring- 
ing suit before town justice as ground fo1 
Suspension or disbarment, § 28, p. 761 
Dealings between attorney and client, § 128, pp. 
969-971 
Interest by associates, right to compensation, § 173 
Judgments, 
Attorney’s authority, § 98 
Objection to attorney’s authority to asaign, § 
74, p. 882, n. 88 
Ratification by chent of attorney's assign- 
Be Neng Pen mee: Delaewy Oy. 
Set-off subsequently made by adverse party 
defeated by assignment to attorney, § 282 
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Assiznments—Continued, 
Judgments—Continued, 
Termination of attorney's authority te re- 
Celve payment by assignmen 
Lien of attorney, § 212 i oe 
Mortgages, 
Eviden.. of attorney’s authority to assign, § 
76, p. 892 
Notice to assignee’s attorney as notice to as- 
signce, § 69, p. 858 
Negligence of attorney, assignor and assignee as 
parties in action for, § 157, p. 997 
Notice of, 
Assignment as notice to client, § 69, p. 863, n. 
97 
Attorney’s lien to assignee of claim, § 215, p. 
1156 


Priority of attorney's lien over assignment of 
cause of action, § 280 
Protection of attorney's lien against assignment 
by clicnt, § 230 
Ratification by client of attorney's assignment, § 
71, p 867, n 48 
Service of notice of attorney’s lien as analogous to, 
§ 215, p. 1160 
Summary proceedings by assignee of claim to 
compel payment over of money, § 159, p 1011 
Suspension or disbarment on giound of assignment 
from client, § 23, p. 744, n. 18 
Title o: interest 1n client’s property purchased 
by ailorney, § 126, p 963 
Wrongful acts, assignee as party in action for, § 
157, p. 907 
Assistants, 
Autborily to employ, § 107, pp. 988-940 
Burden of proof of autho1ity to employ assistant 
in action to recover compensation, § 204, p. 
1114 
Lien fo. services, § 209 
Assisting another to practice law as ground for sus- 
pension or disbarment, § 23, p. 761 
Associate attoluey 
Accounting tor moneys lost through fault of, § 135 
Authority to employ, § 107, p. 939 
Chaiging lien enforced against, § 234, p. 1201 
Employment affecting right to compensation. § 185 
Liability of attorney for fees, § 177, p. 1045 
Lien, 3 209 
Motion to enforce charging lien against money 
collected by co-attorney, § 235 
Negligence of, HMability for, § 149 
Reasonable value of sevice, § 191, p. 1079, n 84 
Summary piloceedings agninst associate attolney 
to compel payment of fee, § 194, p 1102 
Summary proceedings by or against associate 
counsel to compel payment over of moncy, § 
159, p. 1012 
Withdrawal of attorney on ground client insists 
on employing associate counsel, § 110, p 943 
Association with attorney by one unautholized to 
practice, § 16, p. 724, n. 8 
Associations, condition precedent to action against as- 
sociation for compensation, § 198 
Assumpsit for, 
Compeusation, § 197, pp. 1103, 1104 
Negligence or misconduct of attorney, § 155 
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Assumpsit for—Continued, 
Recovery of money collected by attorney, § 154, p. 
989 


Assumpt:on of facts in instructions in attorney’s ac- 
tion to recover compensation, § 205, p. 1135 
Attaching creditors, 
Charging hen as binding against, § 211, p 1146 
Notice of attorney’s lien to, § 215, p. 1156 
Attachment, 
Authority of attorney to issue attachment and 
contiol pioceedings, § 88 
Burden of proving want of attorney's authority 
in proceedings to dissolve, § 76, p. 886, n. 40 
Contempt for nonpayment of costs, § 50, p. 832 
Notice to attorney relating to attachment as no- 
tice to client, § 60, p. 859, n. 65, p 866 
Remedy to compel attorney to pay over money, § 
159, p. 1018 
Attachment bond, 
Attorney's anthority to execute, § 108, p. 926 
Parties in action against attorney for negligence, 
$ 157, p 997, n. 51 
Attorney at law defined, § 1 
Attorney defined, § 1 
Attorney general, misconduct of as ground for sus- 
pension or disbarment, § 23, p. 757 
Attorney in fact, 
Practicing without admission, § 16, p. 724, n. 6 
Signing a notice of appeal for principal as prac- 
tice of law, § 8, p. 706, n. 31 
Attorney of record, § 63 
Attoiney not formally attorney of record, § 65, n. 
54. 


Denial of relationship by, § 66 
Notice to attorney as notice to client, § 69, p 
865, n. 14 
Presumption of authority to take appeal, § 73, p. 
881 
Recognition by court, § 72 
Service of notices and papers on, § 83 
Stupulations, authority to make, § 100, p 918 
Auditor, reference to in attorney’s action for compen- 
sation, § 200, p 1129 
Authority of attorney, §§ 71-118, pp 871—D19 
Automobile association, practicing law, § 8, p. 708, 
n $1 
Automobile Hability insurance, 
Evidence of attorncy’s authority to receive notice, 
§ 76, p 802, n 8 
Representation of adverse interests, § 47, p. 825, 
n 9 
Automobiles, disqualification to represent adverse in- 
terests, § 47, p. 825, n. 9 
Avoidance of tiansaction between attorney and client, 
§ 127, pp 968, 969, § 128, p. 070 
Award, chaiging lien of attorney attaching to pro- 
ceeds of, § 228, p. 1170, n. 96 
Bad faith, 
Costs in disciplinary proceedings, § 39, p. 812 
Evidence in action for compensation, § 203, p. 1112, 
§ 204, p. 1124 
Ball, 
Advising client to forfeit bail as ground for sus- 
pension or disbarment, § 28, pp. 755, 760 
Appropriation of deposit in lieu of ball a3 ground 
for suspension or disbarment, § 23, p. 741, n. 3 
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Ball—Continued, 
Disquallacation of attorney from acting as bail, § 
45 


Lialulity of attorney for services in procuring sign- 
er, § 52, p 834, n. 84 
Nesligence of collecting attorney 1n failing to put- 
sue bail, 3 144 
Sunina1y proceedings against attorney for return 
of bail § 159, p. 1010, n 58 
Bank, attoiney s liability on failure of bank in which 
clie it's funds were deposited, § 139 
Bank.uptcy, 
False swearing as to authority, right to compen- 
sation, § 107, p 1026, n. 25 
Lien of attorney. 
Dividends declared on claim filed, § 228, p 
1173, n. 27 
Se1vices m presentation of claim, § 213, p. 
1150, n. 24 
Suspension or disbarment for, 
Connivance in violation of law, § 23, p 760 
Conspu ing to conceal property, $ 21, p 738 
Obtaining claims for puipose of filing peti- 
tion in bankruptcy, § 23, p 761 
Waiver of attorney’s lien mm respect, $ 218, n 30 
Bar association or committee, § 60 
Appeal by association from suspension or dis- 
baiment, § 37, p. 800, n 67 
Disqualiication of i1eferee in disciplinary pro- 
ceedings by membership, § 34, p 193 
Employment to detetmine qualifications of ap- 
plicant to1 admission to practice, § 11, p 716 
Recommendation as evidence on application for 
reinstatement, § 41, p. 819, n +40 
Reference to committee of summary proceedings 
to compel attorncy to pay over money, § 159, 
p 1016, n. 20 
Reriew by committee of proceedings in suspen- 
sion or dizbarment proceedings, § 37, p 803 
Schedule of chaiges determining 1easonableness 
of fee, § 191, p 1085 
Suspension or disbarment pioceedings, § 18, p 732, 


§ 30 
Veriheation of charges in disbarment proceeding, 
§ 31, p. T78 
Bar commiiss1vuer, 
Hearing on review of findings in suspension or 
disbarment pioceeding, § 37, p. 804 
Power to suspend or disbar, § 18, p T82 
Preliminary examination of charges before sus- 
nension or disharment, § 29, p T74 
Proceedings before for suspension or disbarment. 
§ 28, p 773 
Suspension or disbarment for conviction of c1ime 
unconnected with practice of law, § 21, p. 736, 
n 2 
Bar examunation, relaxation of rules for admission to 
piactice, § 8, p. T14, nm. 92 
Bar examiners, 
Admission to piactice on certificate of board, § 6, 
n, 64 
Burden of proof on 1eview of decision, § 11, p 718 
Costs of investigation of attorney admitted from 
another juiisdiction, § 15, p. 723 
Discielion in denial of certificate for admission, § 
11, p 717 


Bar examiners—Continued, 
Examination hy court of procecdings of examiners 
on application for admission to practice, § 11, 


p 718 
Jurisdiction to reinstate disbarred attorney, § 
41,p 817, n 19 


Power to suspend or disbar, § 18, p 732, n 92 
Piocedure on denial of admission, § 11, p 717 
Recommendation for admission to piactice of at- 
tolney f1om another state, § 15, n 122 
Reference of examination on reistatement to 
board of examiners, § 41, p. 820, n 52 
Review of pioceedings in suspension or disbar- 
ment, § 87, p 803 
Validity of statute 1elating to, §5,p 710,n 48 
Barratry as ground for suspension or disbarment, § 
21, p. 737 
Barristers, 
Compensation, § 160 
Defined, § 3, p. T02 
Bastaidy proceedings, 
Charging hen attaching to Judgment for prosecu- 
tix, § 228, p 1172 
Settlement affecting len, § 231, p. 1183, n. 83 
Benefiaary of trust, agreement with creating charg- 
ing hen, § 211, p. 1147, n. 10 
Benefit secured to chent os factor in determining rea- 
sonableness of fee, § 191, p. 1082 
Bid, 
Attorney’s authority, §$ 98, 103, p. 925 
Instruction to bid on foreclosure sale, violation of, 
§ 148, n 35 
Bigamy, giound for suspension or disbarment, § 21, 
p 87 
Bill in equity, liabilty of indorser for costs, § 50, p 
832, n. 68 
Bull of costs, fees, § 161 p. 1019 
Bull of discovery, lien of attorney enforced by in case 
of settlement by client, § 231, p. 1185 
Bill of exceptions, 
Ju1isdiction to determine attorney’s authority to 
acknowledge service, § 74, p. 884 
Review of suspension or disbarment proceeding, § 
37, p. 800, n 60 
Bull of paiticulars m action against attormey for ac- 
counting, § 154, p. 901 
Bulls and notes, 
Attorney’s authouity to, 
Accept note as payment, § 106, p. 988 
Endorse, § 104 
Sell at discount, § 104 
Compensation, agreement in note affecting right, § 
168, p 1021, n. 71 
Demand note for fees, time to sue on, § 199 
Fee stipulated in note, 
Fixing amount of compensation, § 191, p 1080 
Imphed agreement to pay, § 190, n. 56 
Imphed agieement to reimburse attorney assum- 
ing Habilty as indorser, § 190 
aaa to bring action on note, violation of, 
§ 


Subject-matter of retaining lien, § 225, p. 1167 

bgt by acceptance of in payment of fee, 
§ 

Negligence of collecting attorney, § 144, n. 70, 80 


Lien 
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Bulls and notes—Oontinued, 
Notice to attorney respecting as notice to client, § 
69, pp 864, 865 
Partner’s right to bind firm as guarantor, § 56, p. 
8390 


Percentage fee contract, § 187, p. 1068, n. 8&2 
Pleading in action for failure to collect, § 157, p 
998 


Prepaiation as practice of law, § 8, p. 706, n. 81 
Purchasing demands for suit, § 46 
Ratification by client of receipt of notes by attor- 
ney, § 71, p 868, n. 45 
Right of action on obligation given in considera- 
tion of service, § 100, p 1018 
Bills of sale, preparation as practice of law, § 8. 
p. 700, n $1 
Bill» rendered, evidence to show employment in ac- 
tion for compensation, § 204, p. 1118 
Blackmail, 
Olfeuse, § 59 
Suspension or disbarment on giound of, § 19, p 
Téu, 2. 16, § 21, p 187, § 23, p. 700 
Blood relationship between attoiney and chent af- 
fecting employment contract, § 65 
Blue Sky Law violation, ground for suspension 01 dis- 
barment, § 21, p 739 
Board of commissioners. Bar Commissioners, ante 
Board of examimeis. Bar Hxamuncrs, ante 
Boaid of governors, 
Application tor reinstatement, § 41, p. 820 
Proceedings hefore for suspension or disbarment, 
$ 28, p. TT4 
Review of action in disciplmaly procecding, § 
at, p. 806 
Board of tax appeals, 
Action on application for admission to practice, 
$11, p 717 
Qualifications to praciwe before, § 7, p. 712, n 
69 
Rules as to persons who may practice before it, 
§ 6 
Body execution, 
Attorney withholding moncy collected, § 154, p. 
08) 
Attorney’s authority to iclease debtor, § 105, p 
933 
Bona fide purchasers, 
Attorney as affected by nolice acquired while 
acting for client, § 09, p. 861 
Notice to attorney for mortgagee affecting bona 
fides of mortgagee, § 69, p. 862 
Property of client acquired by attorney, § 126, p. 
963 


Bona fide .exidence, qualifications for admission to 
practice, § 7, p. 713 
Bond issue, contract of attorney based on percentage 
of bond issue, construction, § 187, p. 1067, n. T7 
Bonding companies, agent excculing and preparmg 
bond as practicing law, § 8, p. 706, n. $1 
Bonds, 
Antedating bond as ground for suspension or 
disbarment, § 23, p. 756 
Attorney's authority to execute, § 103, p. 926 
Condition precedent to action against attoiney 
for money collected, § 154, p 989 
Fees, construction and operation, § 182, p. 1057, 
n. 73 


Bonds—Continued, 
Release of attorney’s lien by executing, § 222 
Securing payment of judgment, charging lien of 
attorney attaching to, § 228, p 1170 
Subject matter of attorney's retaining lien, § 
225, p. 1167 
Book account, 
Compelling attorney to pay over money collected, 
§ 164, p 989 
Remedy fo. recovery of compensation, § 197, p. 
1103, n 902 
Books, 
Duty of attorney to keep, § 23, p. 749, n. 46, § 
133 


Failure to keep books as ground for suspension 
or disbarment, § 23, p. 739, n 56 
Evidence in disbarment proceeding, § 83, p. 
784, n 88 
Breach of, 
Confidence as to client, giound for suspension or 
disbaiment, § 23, pp 741, T43 
Contingent fee contract affecting compensation, 
$188, pp 1074, 1075 
Contract affecting right to stipulated fees, § 183, 
p. 1060 
Contract of employment, jury question in action 
for compensation, § 205, p. 1180 
Partnership contract, damages, § 56, p. 838 
Trust, advising breach with design to benefit, 
suspension or disbarment, § 23, p. 760 
Bribery, 
Authority of attorney to bribe witness, § 81, n. 7 
Suspension or disbarment for, § 21, p. 737, § 28, 
pp 763, 757, n. 86 
Briefs, 
Attorney’s authority to contract for printing, § 
103, p 926 
Compensation for services on appeal under as- 
signument by court, § 172, p. 1036 
Duty to know contents of brief assigned, § 4, p. 
707, n. dt 
Expenses under assignment as counsel by court, 
compensation, § 172, p 1036 
Presentation by one not admitted to puactice, § 
16, p 726, n. 20 
Piesumption of autho.ity to prepare, § 73, p. 881 
Printing, liability of attorncy for, § 52, pp 833, 
834, n. S41 
Suspension or disbarment proceeding, § 37, p. 
803 


Unlicensed person preparing brief, eftem, § 16, p. 
725 


Bringing suit as notice of attorney's hen, § 215, p. 
1159, n. 92 
Brokeis, attoiney’s authority to employ, § 103, p. 925 
Broker’s commission, evidence as to on question of 
value of attorney’s services, § 203, p 1122 
Building permit, atlorney’s authority to obtain, § 80, 
p. 901 
Burden of proof, 
Accounting by attorney, § 154, pp. 991, 902 
Action against attorney for money collected, § 
154, pp. 991, 992 
Action for attorney's negligence or wrongful 
acts, § 157, pp. 900, 1000 
Application for reinstatement, § 41, p 818 
Authority of atlorney, § 76, pp. 886-888 
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Burden of proof—Continued, 
Charging lien, proceedings to enforce, § 238, p. 
1209 


Compensation, action to recover, § 204, p. 1118 
Disbarment proceeding, § 33, p. 781 
Gift to attorney from client, burden of proving 
validity, § 129 
Good faith of attorney in dealing with client, § 
127, pp 905-065, 970, 971 
Good moral character for admission to practice, 
$11, p. T17 
Heaimg on review in suspension or disbarment 
proceeding, § 37, p. 804 
Justifying settlement m derogation of lien of at- 
toineys, § 231, p. 1182, n. 79 
Knowledge of attorney as knowledge of client, § 
69, p. 856 
Lien proceedings to enforce after settlement in 
disregard of, § 231, p. 11938, n. 47 
Member of fizm to establish right to accounting, 
356, p 812 
Negligence of attorney, § 157, pp. 999, 1000 
Partnership services, § 56, p. 838, n. 20 
Ratificnhon by chent of attorney’s acts, § 71, p. 
873 
Summary proceedings to compel payment over 
of money, § 159, p. 1015 
Business dealings between attorney and client, §§ 
127-132, pp 963-078 
Business, use of office to aid civil business as ground 
for suspension or disbarment, § 23, p. TdT, n. 36 
Cancellation of contract of employment for fraud or 
undue mnfinence, § 181, p. 1049 
Cancelled checks, evidence to show employment con- 
tract in action for compensation, § 204, p. 1118 
Oapacity to prachce, §§ 7,8 pp. 712-714 
Care of property, lien of attorney for, § 213, p. 1153, 
48 


2. 
Care requized of attorney, § 125, p O57, § 141 
Evidence m action for compensation, § 204, p. 
1120 
Cartoons, disharment for circulation concerning 
judge duling pendency of cmmunal charges, § 21, 
p. 789, n. 79 
Case-made, chent’s death affecting attorney's author 
ity to accept service, § 113, n 8&6 
Cash, collecting attorney authoilized to accept, § 106, 
p. 937 
Catching bargain, contingent fee contract, § 186, p. 
1064, n. 43 
Cause of action, chaiging lien of attorney on, § 228, 
p. 1170 
Cautionary instruchons in action by attorney to re- 
cover compensation, § 205, p 1185 
Censure, punishment in disciplinary ploceeding, § 38, 
p. 806, n 52 
Certificate of, 
Admission to practice, § 14 
Olerkship, filing by applicant for admission to 
practice, § 9 
Certificate as to good character of applicant, § 7, p. 
718, § 11, p. 718 
Judge as to allowance for compensation under 
assignment by court, § 172, p 10384 
Certiorail, 
Appeal in suspension or disbarment proceeding 
as in nature of certiorari, § 87, p. 801, n. 72 


Certiorari—Continued, 
Review of proceedings of examiners on applica- 
tion for admission to practice § 11, p 71S 
Review of suspension or disbarment proceeding, 
§ 37, p 799, n. 62, p. 802 
Chambers, suspension or disbarment of attorney, § 
18, p. 729, n. 58 
Champerty, 
Contract executed after setilersent in fraud of 
attorney’s lien, § 281, p. 1187, m= 21 
Defense to action for attorney’s negligence, § 
156 
Disqualification to buy demands for suit, § 46 
Purchase by attorney of subject-matter of suit, 
§ 128, p. 970 
Recovery back of champertous contingent fee, 3 
12 
Tnethical conduct, § 58, p 843 n. 89 
Chanceiy Equity, post 
Change of attorneys, §§ 119-124, pp 950-057 
Change of venne, 
Assignment as counsel, § 54, p. 837, n. 13 
Attoiney’s authority, § 85 
Attornev’s authority to waive, $ 100, p. 923 
Compensation under assignment as counsel by 
court, § 172. p 1035 
Changes in firm, effect on contract for compensation, 
§ 184 
Character, 
Affidavit in evidence in disciplinary proceeding, 
§ 33, p 783, n. 78 
Depraved character os ground for disbarment, 
§ 38, p 807, n 54 
Evidence im action for compensation, § 204, p. 
1120 
Good Moral Character, post 
Inquiry on admission to practice of attorney 
from another state, § 15, p. 722, n. 77 
Pievious good character, 
: Defense to proceeding for suspension or dis- 
barment, § 5, p 764 
Mitigating punishment in disciplinary pro- 
ceeding, § 38, p 810,n 59 
Punishment in disciplmary proceeding, § 38, p. 
809 
Want or loss of moral character ground for sus- 
pension or disbarment, § 20 
Charges for suspension or disbarment, § 31, pp. 775—- 
7179 


Charging lien, §§ 207, 211, pp. 1142-1148 
Action on judgment to enforce, § 287 
Agreement for lien, § 211, p. 1146 
Appeal in proceeding for enforcement, § 284, p. 
1201 


Associate counsel, enforcement against, § 235 
Autho1ity to begin suit as condition precedent to 
lien, $211, p 1145 
Collection of Judgment for enforcement, § 284 
Default judgment, enforcement, § 285 
Defenses to enforcement, § 284, p. 1202 
Hnfoicement of, § 234, pp. 1200-1202, § 238, pp. 
1201-1212 
Evidence in proceeding to enforce, § 238, p 1209 
Independent action for enforcement, § 236 
Intervention in proceeding to 
Enforce, § 238, p. 1208 
Revive judgment, § 235 
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Charging hen—Continued, 
Jurisdiction of proceeding to enforce, § 288, p. 1206 
Nature of. § 207 
Nature and form of proceedings fo- enforcement, 
§ 238, p 1205 
Notice, § 215, p. 1155 
Notice to client that len may be claim, § 211, p. 
1145 
Parties to proceeding to enforce, § 238, p 1207 
Peisons against whom hen may be charged, § 211, 
p. 1146; § 234, p. 1201 
Persons who may enforce, § 234, p 1201 
Pleadings to enforce, § 288, p. 1208 
Process 1n proceeding to enfoice, § 238, p. 1208 
Retaining lien nght as not condition precedent to 
charging lien, § 211, p. 1145 
Services and fees covered, § 212, p 1149 
Sheriff, proceeding against for ento1cement, § 234, 
p 1202; § 235 
Solvency of chent affecting 
- Bnfoicement, § 234 
Validity of licen, § 211, p 1146 
Specific fund, enfoicement ogainst, § 285 
Subject-matter, § 228, pp. 1169-1176 
Summary proceedings for enforcement, § 285 
Time of attaching, § 216 
Time to sue to enfo1ce, § 238, p. 1205 
Trial in proceeding to enforce, § 238, p. 1211 
Venue of pioceedings to enforce, § 288, p. 1206 
Chai ities, 
Fees fo1 services rendered to charitable trust, § 
1Nl, p 1084 
Payinent of attoiney’s fees from charitable trust, 
§ 1.3, y» 1090, n. 50 
Chattel mortgages, 
Mortgagcce chargeable with knowledge acquired by 
atiomey, § 69, p 863 
Negligence of attorney im drawing mortgage as 
jury qvestion, § 157, p. 1002, n. 90 
Notice to atiorney of chattel mortgage as no- 
tice to client, § 9, p 864 
Checks, 
Attorney's authority to, 
Accept check af payment, § 106, p. 988 
Bndarre, § 1, p 916, n 97, § 104 
Burden of proving, § 76, p 887, n 48 
Passing waithliess checks as ground for suspension 
or disharment, § 24, p 763, n. 38 


Stopping payment as ground for suspension or 
disbu ment, § 24, p 768, n 38 
Choice of aiterney, meht of litigant to choose, § 63 
Choses of action, buyiug for purpose of bringing suit, 
§ 46 
Circuit court, 
Jurisdiction to dishar, § 18, p 730, 0 78 
Jurisdiction to enforce charging lien, § 238, p. 
1206, n Se 
Citations, failure to mnform court of wnreported de- 
cision diseruditing citation as grouud for suspen- 
nlon or disharment, § 23, p 736 
Citizensiup, 
Adnussion to practice, § 7, p. 718 


Correction of order for admission to prac- 
tice, § 11, p. 719, n. 56 
Oitizen from another state, § 15, p. 722 
Disbarment as not affecting, § 40, p. 814 


City attorney, 
Division of fees with mayor as ground for sus 
pension or disbarment, § 28, p. T57, n. 37 
Practicing law, § 8, p. 704 
Claim adjuster, 
Compensation affected by illegal contract to ad- 
just, § 165, p 1022, n. 90 
Practice of law, § 8, p. 705, n. 80 
Representation of adverse interests after ter- 
mination of relation, § 38, p 828, n. 26 
Claim, chaiging lien of attorney on, § 228, p 1170 
Class suit, 
Compensation for services in absence of benefit, 
§ 166 
Payment of fees fiom fund recovered in, § 198, 
p. 1609, n. 48 
Clerical errors in title of petition for suspension or 
disbarment, § 26, p 768 
Clerical services, fees for, § 191, p. 1084 
Clerks, § 57 
Accounting for money lost through fault of, § 
135 
Employment on percentage basis as partnership, 
$58, p 838, n 20 
Liability of attorney for acts of, § 150 
Clerks of courts, 
Attorney’s liability for fees, § 51 
Deception of as ground for suspension or dis- 
barment, § 23, p 754, n. 89 
Inducing antedating filing of a paper, suspen- 
sion or disbarment, § 23, p 756 
Taxation of fees as costs, § 161, p. 1019 
Clerkship for admission to practice, § 8 
Chent defined, § 2 
Coercion, 
Contract for compensation, § 181, p. 1052, n. 19 
Evidence in action for compensation, § 204, p. 
1118 
Hearing on application for admission to prac- 
tice, $11, p 718 
Collateral attack on Judgment, 
Burden of proving attorney’s want of authority, 
§ 76, p 887 
Disbarment or suspension, § 36, p. 799 
Collateral attack on license to practice, § 11, p 719 
Collaternl attack, presumption of attorney’s author- 
ity on, § 73, p 877, n. 20 
Collateral securities, 
Attoiney’s authority to accept as payment, § 106, 
p. 938 
Fees and costs, validity of transaction, § 130 
Lien of attorney on note assigned as, § 225, p. 
1167, n. 71 
Collateral suits, negligence in instituting, § 146, p. 
983 


Collecting agencies, 

Notice to attorney acting for agency as notice 
to client, § 69, pp. 856, 857 

Practice of law, § 3, p. 705, n. 31 

Presumptions in respect to employment of at- 
ae suing for compensation, § 204, p 1113, 
n 

Summary proceedings against agency to compel 
payment over of money, § 159, p. 1011, n. 61 

Summary proceedings by agency to compel at- 
torney to pay over money, § 159, p. 1011 

Unethical conduct, § 58, p. 843, n. 89 
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Collection by attouney, 

Action for money collected, §§ 152-154, pp. 987— 
99-4 

Admissions by attorney for collection, § 100, p. 
921 

Authority of collecting attoiney, § 104 

Burden of pioving negligence in collecting, § 157, 
p 1000 

Comperyation affected hy failure to tuin over 
money collected, § 167, p 1026 

Cortingent fee contract for collection, § 188, p. 
1072, n 9 

Custom to remit sum collected to attorney from 
whom claim was received, § 137 

Defenses in action for failure to collect, § 156 

Evidence of attorney's authouity to collect, § 76, 
p 892 

Fee tor collecting rents, § 191, p. 1079, n. 84 

Money collected and not paid over, lability for, 


§ 189 
Negligence in collecting, §§ 144, 157, pp. 997, 998, 
1090 


Parties in action for negligent collection, § 157, 
p. 997 

Partner’s hability for money collected by an- 
other parmer, § 150, n. 89 

Payment, authority of collecting attorney to re- 
ceive, § 106, pp 984-038 

oe negligent failure to collect, § 157, p. 


Reasonable fee for collecting debt under im- 
plied agieement, § 191, p. 1080, n. 87 
Collection of judgment, 
Attormmey’s authority, §§ 06-08 
Extent of attoiney’s hen m name of client, § 
284, p. 1200 
Collusion, 
Deceiving court, § 50 
Laability for injury to third person, § 2, p. 834 
Collusive settlement, lien of attorney protected 
agsainst, § 231, p. 1183 
Colored peisons, evidence of voluntee1mg to defend 
in disbarment proceeding, § 33, p. 787, n. 5 
Comity, admussion of cliizen from another state to 
piractice, § 15, pp. 722, 728 
Commencement of acticn, 
Authority of attorney, § 81 
Omection to attorney's authomty to commence, 
§ 74, p. 881, n 14 
Suspension or disbarment for commencement 
without proper retainer, § 23, p. 760 
Commencement of attorney's authority, § 67, p. 851 
Commencement of relationship of attorney and 
client, § 62 
Dealings between attorney and client before com- 
mencement, § 127, p. 967 
Knowledge acquired before commencement imput- 
ed to client, § 69, pp 855, 856 
Notice to attorney acquired before commencement 
respecting, 
Bills and notes, § 69, p. 864 
Litigation, § 69, p 868 
Mortgage, § 690, p. 862 
Outstanding claims of third person commence- 
ment, § 69, pp. 859, 860 
Commercial paper. Bulls and Notes, ante 


Commingling fonds as ground suspension or disbar- 
ment, § 23, p. 749, n 46 
Commissioner. Bar commissioner, ante 
Commussioner in chancery, fees earned after dissolu- 
tion of partnership as partnership assets, § 56, 
p. 811, n 65 
Commissioner in disciplinary proceedings, recommend- 
ation, § 34, p 796 
Commussioner of patents, 
Approval of 1evocation of powers of patent at- 
torney, § 17 
Power to suspend or disbar, § 18, p. 733 
Rules and qualifications for practice before his 
office, § 6 
Commussionei's fees, authority to stipulate as to, § 100, 
p. 920 
Comunittee Bar Association or committee, ante 
Common estate or fund, payment of fees fiom, § 193, 
pp 1008-1100 
Common Jaw remedy as affected by statute conferring 
an attoiney's charging len, § 211, p. 1146 
Common plan, evidence to prove in disciplinary pro- 
ceeding, § 83, p. 788 
Common pleas court, jurisdichion to suspend or re 
move attorney, § 18, p 731, n. 78, 80 
Community of cl:ent’s interest affecting authority of 
attorney to act for all parties, § 62 
Community property contingent fee contract for pei- 
centage of recovery, § 186, p. 1064 
Compensation, §§ 160-206, pp. 1017-1137 
Absence from trial affecting mght to, § 167, p. 
1024 
Absence of benefit to client, § 166 
Acceptance of service as equivalent to prior en- 
gagement, § 175, p. 1042 
Act of attorney and client terminating employ- 
ment, § 169, p. 1082 
Act of attorney terminating employment, § 169, p. 
1081 
Ne ae eee ee ee ee 
pil 
Acting without license, § 165 
Actions for, §§ 195-206, pp. 1102-1137 
Additional compensation, contracts for, § 181, p. 
1052 
Additional counsel, employment, § 183 
Additional recovery as retamming fee, § 162 
Advances to client, § 180 
Adverse party, 
Action for compensation against, § 195 
Allowance paid by, § 182, p 1057 
Affidavit of defense in action for, § 208, pp. 1109, 
1110 
Agent employing attorney, liability, § 177 
Amendment of answer in action for, § 208, p. 1110 
Amount of compensation, § 191, pp 1078-1004 
Assignment as counsel by court, § 172, p. 1085 
Summary proceedings to compel payment, 
amount not determined in, § 194, p. 1100 
Answer in action for, § 208, pp. 1109, 1110 
Admission in answer, § 208, p. 1112 
Appeal from amount fixed as compensation under 
assignment by court, § 172, pp. 1085, 1086 
Appearance in action for, § 201 
Appointment of attorney by court, action for com- 
pensation by, § 197, pp. 1104, 1105 
Apportionment of fees, § 174, pp. 1088-1011 
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Assigninent as counsel by court, § 172, pp 1033- 
10387 

Asrociate counsel, liability of attorney, § 177, p. 
1045 


Assumpsit for compensation, § 197, pp. 1108, 1104 
Attulney employing another attorney, lability, § 
1i7 


Bar association schedule of charges determining 
reasonableness of fee, § 191, p 1085 

Benefit secured to client as factor in determining 
reasonableness of fee, § 191, p 1082 

Bill of costs, fees in, § 161, p 1019 

Change of venue, assignment as counsel by court, 
§ 172, p. 10385 

Changes in firm contracting for services, § 184 

Charging len, ante 

Ciicumstances affecting right, § 164 

Civil cases, aSsignment as counsel by court, § 
172, p 1087 

Cle:1ks and agents, § 57 

Client, contract providing compensation to be fix- 
ed by client, § 182, p 1057 

Complatnot in action for, § 208, pp 1107-1109 

Condiiion precedent to action for compensation, § 
198 

Conduct of attorney affecting right to, § 167, pp 
1024-1027 

Conflict of laws relating to reasonableness of fee, 
$ 101, p. 1080 

Consent or acquiescence to inconsistent positions 
in sult, § 167, p. 1025 

Constiuction and operation of contracts, § 182, pp 
10041-1050 

Contingent fees, post 

Contiacts for additional compensation, § 181, p 
1052 

Contincts of employment, necessity, § 175, pp 
10-41-1013 

Contiacts made after relation establishcd, § 181, 
p. 1051 

Costs, contract allowing attorney costs recovered, 
§ 181, p. 1049 

Court’s power to deteimime amount, § 191, p 1093 

Cinmual cases, assigninent as counsel by court, 
3 172, pp. 1033-1037 

Custodia legis, fees payable from funds In, § 103, 
pp 1096-1100 

Oustomary o1 usual charges as determining rca- 
sonableness of fee, § 101, pp. 1084, 1085 

Damages for breach of contract, § 160, p 1080 

Death terminating cniployment, § 171 

Declaration in action for, § 203, pp 1107-1109 

Defenses to action for, § 196 
Pleading defenses, § 203, pp 1109, 1110 

Demand as condition precedent to action for, § 198 
Pleading in action tor, § 203, p 1109 

Disability terminating employment, § 171 

Dischaige for cause, § 169, p. 1031 

Discharge without cause, § 109, p. 1028 

Discretion of court, 
Allowing summary proceedings to compel pay- 

ment, § 104, p. 1101 

Determining amount of fees, $191, p 1003 

Diversion of funds set aside for payment, § 164 
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Compensation—Continued, 


Division of fees, § 174, pp. 1088-1041 
With mayor by city attorney, as ground for 
suspension or disbarment, § 23, p. 757, 2. 
387 
Employment in other matters affecting mght to 
contract for compensation, § 181, p. 1054 
Equitable owner of fund in court for payment of 
fees, § 108, p 1006 
Examination of title, fee under implied contract, 
§ 191, p. 1084 
Executois and administrators employing attor- 
ney, liability, § 179 
Expenses, 
Assignment as counsel by court, § 172, p. 1035 
Element of determining reasonableness of fee, 
§ 191, p 1083 
Reimbursement for, § 180 
xpress agieements, § 181, pp. 1047-1054 
Implied agreements affected by existence of 
express contract, § 190 
Pleading express agreements in action for 
compensation, § 208, pp 1108-1111 
Extra compensation, § 182, p. 1057 
Pleading in action for, § 203, p. 1111 
Failure to pay over money collected, § 167, np. 1026 
Fiduciarles employing attorney, liability, § 179 
Financial ability of client as element in determin- 
ing reasonableness of fee, § 191, pp. 1085, 
1086 
Forfeiture by premature termination of employ- 
ment by attorney, § 1609, p. 1031 
Fraud affecting right, § 167, p. 1025 
Fraud In contiact of employment, § 181, p. 1049 
Fraud in procuring payment, § 192 
Funds subject to payment of compensation, §§ 176, 
193, pp 1005~1100 
Giving Icgal advice fur compensation as practice 
of law, § 3, p T04, n 30 
General denial in action for, evidence admissible 
under, § 208, p. 1112 
Gratuitous services, § 160, p. 1018 
Assignment as counsel by court, § 172, p. 1033, 
§ 173, p. 1087 
Guardian ad litem, reasonable fee for services 
1endeiced to, § 191, pp 1083, 1084 
Ignorance affecting right to, § 107, p. 1027 
Tilegal fees, § 161, p 1019 
Ilegality of contiact for services, § 181, p. 1050 
Luplied agreements, § 175, pp 1041-1043, § 190 
Pleading in action for compensation, § 208, 
pp 1100, 1111 
Value of services and amount of compensa- 
tion under, § 191, pp. 1078-1080 
Impossibility of performance of services, § 183, p. 
1061 
Incidental services, contract for compensation as 
covering, § 182, p 1057 
Incompetent persons, rensonable fee for services 
rendered to, § 191, pp 1083, 1084 
Increase of allowance of fee, § 191, p. 1089 
Infants, reasonable fee for services rendered to, 
§ 101, pp 1083, 1084 
Insane person, reasonableness of fee for services 
rendered to, § 191, p. 1086, n. 47 
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Interest included in amount on which percentage 
is reckoned in determining contingent fee, § 
191, p. 1002 

Tnaterest on fees, § 191, pp. 1002, 1098 

Intervention in action for, § 202 

Issues in action for, § 203, pp. 1110-1112 

Itemized services and charges as basis of de- 
termining reasonableness of fee, § 191, p. 1085 

Joider of parties in action for compensation, § 
202 


Joint and several liability, § 176 
Joint attolneys, reasonableness of fees, § 191, p 
1085 


Joint defendants, liability, § 178 

Judgment in action fo1, § 206 

Jurisdiction of action for, § 200 

Keeping first payment as fee as ground for sus- 
pension or disbarment, § 23, p. 750, n 47 

Laches affecting summary remedies to compel pay- 
ment of fees, § 194, p. 1101, n. 62 

Law governing contract, § 182, p. 1059 

License, acting without, § 165 

Lien of attorney, post 

Limitation of action for, § 199 

Liquidated damages, contract for employment, § 
181, p. 1047, n. 65 

Medium of payment under contingent fee con- 
tract, § 187, p. 1068 

Misconduct affecting 11ght, § 167, p. 1025 

Mistake in payment, § 192 

Money had and received as form of action for 
compensation, § 197, p. 1104 

Nature and extent of liability, §§ 176-180, pp. 1043- 
1047 


Nature and form of action for compensation, $§ 
195, 197, pp. 1108-1105 
Negligence, § 167, p. 1027 
Defense in action for, evidence admissible un- 
der general denial, § 208, p 1112 
Nonuperformance or breach of contract affecting 
right to, §§ 164, 183, p 1060 
Offer unaccepted as fixing amount of fee, § 191, 
p. 1080 
Officer of court, represeuting, § 172, p. 1087 
Opeiation of law terminating employment, § 170 
Other actions, 
Evidence on question of value of services ren- 
dered, § 204, p. 1122 
Presumption as to reasonableness in action 
to recover for services, § 204, p. 1115 
Other attorneys, services rendered to, § 160, p 
1018 
seer defense, pleading in action for, § 208, p. 
110 
Partial invalidity of contract of employment, § 
181, p. 1048 
Parties, 
Action for compensation, § 202 
Constiuction of contracts by, § 182, p. 1056 
Summary proceedings to compel payment of 
fees, § 194, p. 1101, n. 62 
Terminating action, right to compensation, § 
169, pp. 1027~1082 
Partners, 
Allowance to copartner as off-set for damages, 
§ 56, p. 839, n. 48 
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Partners—Continued, 
Contract with partnership, § 184 
Member of firm, § 56, pp 838, 839 
One member not duly admitted, § 165 
Paitner's light to bind firm to work without 

compensation, § 56, p 839 

Payment, § 192 
Defense to action for fees, § 196 
Fees as element of 1elationship of attorney 

and client, § 65 

Perfoimance of contract, § 188, pp. 1059-1062 

Pe1sons entitled to, § 173 

Petition in action for, § 203, pp. 1107-1100 

Pleading in action for, § 208, pp 1107-1118 

Plea in action for, § 203, pp. 1109, 1110 

Pleading payment of fees 1n action for attorney's 
negligence, § 157, p. 909 

Premature action for, § 199 

Premature discharge affecting right to compensa- 
tion, § 109, p. 942 

Piemature termination of employment, §§ 168-171, 
pp 1027-1033 

Process in action for, § 201 

Prominence of client as element in determining 
reasonableness of fee, § 191, pn 1085, 1086 

Proof in action tor, § 208, pp. 1110-1112 

Quantum meiuit, post 

Ratification of contract of employment, § 181, p 
1049 

Reasonable tee under implied agreement, § 191, pp 
1078-1089 

Recovery back of compensation paid by clent, § 
192 


Reduction of excessive fee, § 191, pp 1088, 1089 

Refeicuce to determine amount of compensation 
in summary proceedings to compel payment 
over of money, § 159, p 1016 

Reimbursement for expenses, § 180 

Requisites and validity of contract of employ- 
ment, § 181 

Result of prosecution affecting compensation un- 
de1 assignment as counsel by court, § 172, pn 
1035 

Retainer denoting fee, § 61 

Retaining fee, § 162 
Absence of express agreement, § 191, p 1089 

Retention of amount due for fees from funds in 
attorney’s hands, § 193, pp 1005, 1006 

Revocation of express agreement giving rise to 
umplied agreemeut to pay, § 190 

Right to, § 160 

Security for fees, validity of agreement between 
attorney and client, § 180 

Service of copy of bill as condition precedent to 
action for compeusation, § 198 

Services for which fee may be recovered under 
unplied agreement, § 190 

Services in another manner not within contract, § 
182, p. 1059 

Services not included in original agreement, § 182, 
p 1058 

Services not rendered as attorney by unlicensed 
person, § 165 

Set-off and counterclaim, 
Compensation as, §§ 158, 197, p 1104 
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Set-off and counterclaim—Continued, 
Pleading in action for compensation, § 208, p 
1110 
Setting aside allowance of fee, § 191, p. 1088 
Skill as element in determining reasonableness of 
fee, § 191, p. 10838, n. 4 
Solicitation of third person affecting right, § 164 
Statutory regulations, § 161 
Contracts, § 181, p. 1053 
Fees and taxed costs, § 168 
Stipulations as to attorney’s fees, authority as to, 
§ 100, p. 920 
Substitution of attorney, determination of amount 
in proceedings for, § 122, pp. 955, 956 
Summary proceedings, 
Compelling payment, § 194, pp. 1100-1102 
Compelling 1eturn of fees paid, § 159, p 1008 
Power to fix fees in, § 158, p 1005, n. 15 
Superscded contract, construction and operation, 
§ 182, p. 1057 
Taxable as costs, lien of attorney limited to, § 218, 
p. 1154 
Taxed costs, § 163 
Termination of relation, 
Contiact as to compensation, § 181, p 1054 
Premature termination, §§ 168-171, pp. 1027- 
1033 
Third person, contract providing compensation 
to be fixed by third person, § 182, p. 1057 
Time expended by attorney as element in deter- 
mining reasonableness of fee, § 191, p 1082 
Time to sue for compensation, § 190 
Transtcr or assignment by client as payment, § 
128, pp 960, 970 
Traveling expenses, § 180 
Element 1n determining reasonabless of fee, 
§ 191, p. 1083 
Trustees employing attorney, liability, § 179 
Undue influence affecting contract of employment, 
§ 181, p. 1049 
Unexpected services, contracts, § 182, p. 1058 
Value of property iInvol\ed as element in de- 
termining reasonableness of fee, § 191, p. 1081 
Value of services, § 191, pp 1078-1004 
Variance in action for, $ 203, pp. 1112, 1118 
Venue of action for, § 200 
Void agreement for compensation affecting quan- 
tum me.uit recovery, § 190 
Voidable agreements, § 182, p 1057 
Waiving lien of attorney by action for, § 223 
Withdrawal of attorney on refusal of client to pay 
or secure payment, § 110, p. 943 


Complaint, 


Action against attorney for money collected, § 
154, p. 991 

Action for attorney’s negligence or wrongful 
acts, § 157, pp. 997-999 

Action for compensation, § 208, pp. 1107-1109 

Proceedings to enforce charging lien, § 238, p. 
1208 


Compromise and settlement, 


See also Settlement, post 
Admission of hability mn compromise negotiation, 
attorney’s authouity, § 100, p. 922, nu. 77 


Assumpsit to recover for improper compromise 


by attorney, § 154, p. 089, n. 72 
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Compromise and settlement—Continued, 


Attorney’s authority, § 105, pp 928-0382 
Costs, lability affected by, § 50, p. 881, nm 
47 
Burden of proof, 
Attorney’s authority to compromise, 3 76, p. 
887 


Ratification of attorney’s compiomuse, § 71, 
p 8738 
Clerk’s authority to settle, § 150 
Client’s authority, § 105, p. 932 
Contingent fee, 
Administrators settlement affecting, § 188, 
p. 1074 
Amount on which percentage is reckoned, § 
191, pp. 1001, 1002 
Contract prohibited, § 186, p. 1064 
Premature settlement affected by, 3 189, pp. 
1075-1077 
Recoverable on, § 188, pp. 1072, 1078 
Right of chent affected by contract, § 187, p. 
1070 
Byvidence, 
Attorney’s authority to compromise, § 76, p. 
891 
Compromise in action for compensation for 
services, § 204, p. 1121 
Ratification by client of attorney’s compro- 
muse, § 71, p. 874 
hae ald back of fee paid on settlement, § 
1 
Fees to member of firm, § 56, p. 840, n. 44 
Infant’s claims, evidence in disciplinary proceed- 
ing, § 33, p 787,n 5 
Lien of attorney as affected by, § 231, p. 1181 
Payment, attormey’s authority to accept, § 106, 
pp 936, 937 
Pleading ratification by client of attorney’s set- 
tlement, § 71, p. 874 
Presumption of attorney’s authority to make, § 
73, p. 879 
Procedure after to enforce attorney’s lien, § 231, 
p. 1186 
Ratification by client of attorney’s compromise 
and settlement, § 71, p. 867, n. 45, p. 868, n. 
48, p. 869, n. 49, p. 871, n. 70, p. 872, n. 7 
Summary proceeding to compel, 
Payment of fees against party to compro- 
mise agreeing to pay fees, § 194, p. 1102 
Payment over of full amount of claim, § 159, 
p 1008, n. 88 
Termination of relationship of attorney and 
client by acceptance of compromise, § 116, p. 
947 
Unauthorized compromise, ability for, § 147 
Withdrawal of attorney on refusal of client to 
accept, § 110, p. 944 


Compromise verdict and judgment, authority of at- 


torney, § 86, n 71 


Comptroller of currency, agreement decision of comp- 


troller would be final as to fees, § 182, p. 1057, 
n. 67 


Compulsory process, proceedings for suspension or 


disbarment, § 27, p 770, n 30 


Concealed weapons, conviction as negativing good 


moral character, § 7, p. 712, n. 70 
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Concealment, 
Contract for compensation, § 181, p 1049, n. 85 
Facts, contract for compensation, § 181, p. 1050, 
n. 98 
Ground for suspension or disbarment, 3 21, p. 
787, § 23, p. 748, n. 15, p 760, n. 75 
Reyocation of oider of admission of attorney 
from another jurisd.ct.ion, § 15, p. 728 
Conclusions of referee in disciplinary proceedings, § 
34, p 706 
Conclus:veness, 
Agreement for compensation, § 182, p. 1066, n. 
57 


Consent judgment by attorney, § 86 
Findings in attorney’s action to 1ecover compen- 
sation, § 205, p. 11386, n. 30 
Judgment or order in disbarment proceedings, 
§ 36, p. 798 
Presumption of, 
Attorney’s authority, § 73, pp. 877, 878 
Notice to client fiom notice to attorney, § 
69, p. 854, n 8 
Verdict in suspension or disbarment proceeding 
on appellate court, § 87, p. 801 
Condemnation proceedings, 
Award, assignment subject to pmor contract claim 
of attorney, § 230, n 68 
Computation of contingent fees on settlement of 
proceedings, § 191, p. 1001, n. 76 
Lien of attorney for services in, § 218, p. 1150, 
n. 23 
Condition precedent, 
Action against attoiney for money collected, § 
154, pp 989, 990 
Pleading condition, § 154, pp. 990, 991 
Compensation, action for. § 198 
Happening of contmgency as condition precedent 
to recovery of contingent fees, § 188, p. 1071 
Summary pioceedingy to compel payment over 
of money, § 159, p. 1018 
Payment of tax as condition of rigbt to prac- 
tice, § 55, p 838 
Suspension and disbarment, § 20 
Conditions, 
Attached to nght to practice, § 4, p. 707, n. 84 
Imposed on substitution of attorneys, § 122, pp. 
953-956 


Conduct of litigation, attorney’s authority, § 80, pp. 
898-912 
Conduct showmg abandonment of employment con- 
tract, Jury question in action for compensation, 
§ 205, p. 1131, n. 88 
Confederate money, receipt by attorney as discharg- 
ing debt, § 106, p 937, n. 71 
Confession of judgment, 
Attorncy’s authority, § 86 
Piesumption of authority, § 73, p. 880 
Unauthorized confession, hability for, § 147 
Conflict of laws, 
Adverse interest, ante 
Pleading in action for compensation, § 203, p. 
1109 
Reasonableness of fee, § 191, p. 1080 
Conflicting interests, 
Disqualification to represent, § 47, pp. 823-827 
eae or disbarment fo. representing, § 28, 
p. 


Confronting witnesses, applicant for admission to 
practice, § 11, p. 719 
Congressional power to prescribe, 
Conditions on which attorneys may represent 
litigants, § 68 
Qualhfications for practice, § 5, p. 710 
Consent, 
Change or substitution of attorney, § 120 
Inconsistent position m suit afiecting mght to 
compensation, § 167, p 1025 
Lien of counsel employed without, § 213, p. 1154, 
n 45 
Payment of judgment waiving lien of attorney, 
§ 221 
Consent judgment, 
Attoiney’s authority, § 88 
Burden of proving attorney’s want of authority, 
§ 76, pp. 887, 888 
Contingent fee, right to fee affected by clent ac- 
cepting consent judgment, § 188, p. 1074, n. 


89 
Evidence of attorney's authority to sign, § 76, p. 
&93 
Presumption of attorney’s authority, § 73, p. 880 
Ratification by client of attoiney’s consent de- 
cree, § 71, p 871, n. 10 
Consent juzsdiction of summary proceedings to com- 
pel payment over of money, § 159, p. 1010 
Consideration, 
Contracts for fees made after relation estab- 
lished, § 181, p. 1051, n 14 
Employment contract, § 181, p 1048, n 70 
Failuie of consideration for settlement of atto1- 
ney’s fees, § 183, p. 1060, n. 97 
Conspiracy, 
Ground for suspension or disbarment, § 21, p. 
788; § 28, p. 755 
Offense, conspuacy to violate law with client, § 
59 
Constables, disqualification to act as attorney, § 49 
Constitution, oath of applicant to support, § 12 
Constitutional guaranty to be heaid by counsel, § 
63 


Constitutional provisions, 
Acmussion to practice, § 5, pp. 709-712 
Giatuitous services under assignment as coun- 
sel ly court, § 172, p 10383 
Constitutional right to practice, § 4, p. 708 
Consiitutionality of law, review in suspension or 
disbarment p1ocecding, § 37, p. 802 
Constiuction and operation of contracts, 
Between attoiney and client, § 127, p. 968 
voneaee fee contract, § 187, p. 1007, § 188, p. 
107 
For compensation, § 182, pp. 1054-1059 
Constructive notice, 
Attorney’s lien, § 215, p. 1150 
Pi sag for suspension or disbarment, § 27, 
p. 7 
Constructive trustee, attorney acquiring interest ad- 
verse to client as, § 126, p. 960 
Consultants, employment under assignment as coun- 
sel by court, § 172, p 1086 
Consultations, evidence on question of employment, § 
204, p. 1118 
Contempt, 
Adjudication as precluding admission to prac- 
tice, § 7, p. 712, n. 70 
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Attachment for contempt for nonpayment of 
costs, § 50, p 832 
Constitutional guaranty to be heard by counsel 
denied by appointing m contempt proceed- 
ings, § 63 
Conviction as evidence in disbarment proceed- 
ings, § 33, p 790, n. 7 
Practice by one not admitted, § 16, p. 726 
Kemedy to compel attorney to pay over money, 
§ 159, p. 1013 
Suspension or disbarment, § 23, pp 751, 702 
Power of suspension or disbarment as dis- 
tinct fiom mght to punish for contempt, 
§ 18, p. 730 
Violation of order of suspension or disbarment, 
§ 40, p 814 


Contest for funds in court, payment of fees fiom 


fund to attorneys contesting, § 198, p. 1100 


Contingent fees, 


Abundonment of case affecting contract, § 188, 
p 1074 

Accounting for money received from adverse par- 
ty in settlement of, § 134 

Amount of fees under implied contingent fee con- 
tiact, § 191, p. 1084 

Amount on which percentage reckoned under im- 
plied agreement, § 191, pp. 1089-1002 

Appiopriation for equitable assignment under 
contract, § 187, p 1070 

Assignment as counsel for court in civil cases, § 
172, p. 1087 

Assignment under agreement, § 187, p. 1069 

Associate counsel, lability for fees, § 177, p. 
1045, n 47 

Binding effect of contract on others, § 186, p. 
1066 

Breach of contract, § 188, pp. 1074, 1075 

Burden of proof as to good faith 1n action to re- 
cover compensation, § 204, p 1114 

Charging hen of attorney as created by contract, 
§ 211, p. 1147, n. 8 

Compromise and settlement, ante 

Construction of contract, § 187, pp. 1067, 1072 
Amount on which percentage i1eckoned, § 

191, p 1089 

Contracts, §§ 180-189, pp 1062-1077 

Conveyance of land, contingent fee agieements 
to convey, § 180, p 1067 

Costs included in amount on which percentage is 
reckuned mm determining contingent fee, § 
191, p. 1092 

Damages for bieach of contract, § 169, p. 1030, 
n. G1 

Death of parties affecting right to contingent 
fee, $§ 113, 188, p. 1073 

Deductions in conipuling contingent fees, § 191, 
pp 1000, 1091 

Defenses in action for fees, § 196 

Discharge of attorney aficcting compensation, § 
109, p. 942, § 160, p. 1031, n. 70 

Dismissal by chent, contingent fee contract af- 
fecting right, § 187, p. 1070 

Hmployment of assistant by attorney taking case 
on conlingent fee, § 107, n. 1 

Evidence admissible under pleadings, § 208, p. 
1112 
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Tilegal contracts of partners, § 56. p. 842 

Imphed agieement to pay, § 191, p. 1079, n. 86 

Impossibility of performing contract, § 188, pp. 
1074, 1075 

Issue relating to contingent fees m action for 
compensation, § 208, p 1110, n. T7 

Lien creaied by, § 216, n 8 

Nonpeifoimance of contingent fee contract af- 
tecting compensation, § 188, np. 1074, 1075 

Notice ot Len ag required to state existence and 
terms, § 215, p. 1157, n. 80 

Opeiaotion and effect of coniingent fee contract, 
§ 187, pp 1068-1071 

Partnei’s lability to dissolve partnership, § 56, 
p 810, n 58 

Perceninge, amount on which percentage reck- 
oned under implied agreement, § 191, pp. 
1089-1002 

Performance of contiact affeciing contingent fee, 
§ 188, pp 1071-1075 

Persons who may object to contingent fee con- 
tract, § 186, p. 1006 

Pleading in action for, § 203, p. 1111, n. 77 

Piematute termination or settlement of action 
affecting 11ght to fee, § 160, pp. 1028, 1029, 
§ 180, pp. 1075-1077 

Presumption as to undue influence arising from 
contract, § 204, p. 1117, n. 54 

Property 1m payment under contract, § 187, p 
10CS 

Quantum meruit recovery of contingent fee on 
piemnture termination or settlement of ac- 
tion, § 189, p 1075, n. 43, p. 1076 

Recovery back on ground contract was cham- 
pertous, § 192 

Reumbursement for expenses, § 180, n. 50, 52 

Requisites and validity of contingent fee con- 
tract, § 186, pp. 1008-1067 

Services contemplated, contingent fee contract, 
§ 187, p. 1069 

Substitution of another attorney affected by, § 
119 

Substitution of attorney employed on, determuna- 
tion of amount of fee on substitution, § 122, 
p 956 

Suspension or disbarment on ground of, § 23, p. 
761 

Value of property taken in satisfaction of judg- 
ment, computation of percentage in dete1- 
muung contingent fee, § 191, p. 1002 


Contingent judgment not subject to lien until con- 


tingency gatisfied, § 216 


Contingent payment, lability of attorney for money 


received by client, § 52, p. 836 


Contingent retainer, effect of as respects mght to en- 


force charging hen, § 211, p. 1146, n. 98 


Continuance of relationship of attorney and client, 


§ 108 
Presumption of, § 73, pp. 880, 881 
Question of fact, § 78, p. 805 


Continuancer, 


t as counsel, § 54, p. 837, n. 18 
Attoiney’s authority to stipulate respecting, § 
100, p. 919 
Change of attorney requiring continuance, § 119, 
pn. 41 
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Continuances—Continued, 


Disciplinary proceeding, § 84, p. TOL 
Review of discretion, § 87, p. 801, n. 77 
Suspension or disbarment on obtaining continu- 
ance for absence of witness actually present, 


§ 23, p. 165 


Contmuing original suit in case of settlement de- 


pliving attorney of lien, § 281, p. 1187 


Contracts, 


Assignments, ante 
Attorney and client relationship created by, § 
65 


Attorney’s authority to bind client by contract, 
$103, pp 921-027 

Attorney’s liability to third party, § 52, p. 833 

Avoidauce for representation of conflicting im- 
te1ests, § 47, p. 827, n. 24 

Between attorney and client, §§ 127-132, pp. 9638- 
973 

Bills and notes, ante 

Bonds, ante 

Breach of, ante 

Burden of establishing by clerk suing for serv- 
ice, $ 56, p. 842 

Charging hen of attorney pursuant to, § 211, p. 
1146 

Chattel moitgages, ante 

Compensation, generally, ante 

Consideration, ante 

Construction and operation of contracts, ante 

Contingent fees, ante 

Conreyances, post 

Employment contracts, post 

Evidence of attorney's authority to make con- 
tract, § 76, p. 891 

Implied agreement, post 

Indemnity, post 

Insurance, post 

Lease, post 

Liability insurance, post 

Lien affected by contract, $§ 207, 228, p. 1169, 
n. 91 

Litigation, attorney's authority respecting, § 100, 
pp. 917-020 

Loans, post 

Mortgages, post 

Negligence of attorney in preparing and record- 
ing, § 145 

Partneiship, § 56, p. 838 
Dissolution of firm, § 56, p. 841 

Presumption of fraud or undue influence in ob- 
taining contract by attorney, § 204, p. 1116 

Ratification by chent of attoiney’s contract, § 
71, p 869 

Retainer, post 

Special contract, post 

Termination of relation by agreement, § 109, pp. 
9-20-0943 

Third persons’ Ifability for interfering with con- 
tract of attorney and client, § 53, p. 836, n. 
10 


Conversations with clent’s emissary, evidence to 


show nature of services in action for compensa- 
tien, § 204, p 1119, n. 84 


Conversion by attorney, 


Deposit of client’s funds in attorney's account, 
§ 139 

Evicence, § 157, p. 1002, n. 89 
Disc.plinary proceeding, § 33, p. 789, n. 6 

Failure to pay client, § 128 

Interest in action for, § 136 

Jomcer of patties in action against attorney, § 
157, p. 997 

Money collected, action for, § 154, p 988 

Question for jury, § 157, p 1002, n 90 

Suspension or disbarment on ground of, § 23, pp. 
746, 767, n. 86, § 24, p. 763, on. 38, § 25, p. 
765 


Conveyances, 


Attorney's authority to accept, § 101, p 925 

Between attorney and client, § 128, pn. 969-971 

Changing name of grantee as ground for suspen- 
gion or disbarment, § 24, p. 761, n 39 

Contingent fee contract to convey, § 186, p. 1067 

Drafting as practice of law, § 3, p 705, n 31 

Negligence of attorney in preparmg and record- 
ing. § 145 

Nohce of unreported deed to attorney as notice 
to client, § 69, p 860, n. 67 

Preparation as practice of law, $ 3, p. 706, n. 31 

Securing payment of attorney’s fees and dis- 
bursements, § 180 


Conviction of crime, 


Accusation for disbarment, § 31, p 776 
Disbaiment or suspension on ground of, $ 18, p. 
730, § 88, p 811 

Review of proceeding, § 87, p. 800 

Hividence in disciplinary proccedings, § 33, p. 788 

Presumption of absence of knowledge by examin- 
mg board in prosecution for misconduct, § 
33, p. 781 

Reinstatement, § 41, p. 816, n. 11 

Revocation of admission to piactice of attorney 
from another state, § 15, p. 723, n. 87 


Corporate officer’s authority to employ attorney, ju- 


ry question in action for compensation, § 205, p. 
1180, n. T1 


Corporations, 


Arbitration, authority of attorney to bind corpo- 
ration by arbitration agreement, § 91 

Conveyances by client to corporation of which 
attorney is principal stockholder, § 128, p. 970 

Discharge of attorney by corporate client, § 109, p. 
941 


Dissolution terminating employment contract, § 


Employment by apparent officer of corporation, 
hahilty for compensation, § 177, p. 1044, n. 
29 

Estoppel to deny corporate existence in action 
against attorney for money collected, § 158 

Evidence of attorney’s authority acting for cor- 


Control by courts, § 58 

Control of litigation, attorney’s authority, § 80, pp. 
898-902 

Controversy, termination of controveray as termunat- 


poration, § 76, p. 890 
Fees paid from funds recovered or preserved for 
corporation, § 193, p. 1096, n. $1 


ing relation of attorney and client, § 116, pp. 
O47-O49 
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Corporations—Oontinued, 
Necessity of showing authority of attorney to 
represent, § 72 
Personal service of notice of attorney's lien, § 
215, p. 1156, n 72 
Pleading in action against corporation for com- 
pensation, § 203, p. 1108, n 48 
Presumption of attorney’s authority to represent, 
§ 78, p 877 
Warrant of attorney, § 77 
Correction of judgment, attorney’s authority to con- 
sent to, § 98 
Correspondence creating employment contract, § 65 
Evidence to show contract of employment, § 204, p 
1118 
Corroboration of accomplice testifying in disciplinary 
proceeding, § 33, p. 790 
Corruption, duty to aid court in rooting out corruption, 
$4, p. 708 
Costs, 
Charging lien of attorney attaching to judgment 
for, § 228, p. 1171 
Contingent fee contract, construction, § 187, p. 
1067, n. 76 
Contract allowing attorney costs recovered, § 181, 
p. 1049 
Disciplinary proceedings, § 80, pp 812-814 
Included in amount on which percentage is reck- 
oned in determining contingent fee, § 191, p 
1092 
Investigation of misconduct of attorney admitted 
from another jurisdiction, § 15, p. 728 
Liability for, § 50, pp. 830-882 
Lien of attorney limited to fees taxable as, § 213, p. 
1154 
Notice of attorney’s lien when judgment is given 
only for, § 215, p. 1155 
Paid out by attorney, lien for, § 213, p. 1154, n. 54 
Proof required to recover for in action for servic- 
es, § 204, p. 1118, n. 7 
Retaining fee for payment, § 162, p. 1019 
Signature of client’s name to affidavit of inability 
to pay costs, suspension or disbarment, § 29, 
p 761 
Summary proceedings to compel attorney to pay 
over money, § 159, p 1017 
Counsel defined, § 3, p. 702 
Counselor, 
Defined, § 8, p. 702 
Right to compensation, § 160 
Counterclaim. Set-off and counterclaim, post 
County judge, misconduct as ground for suspension 
or disbarthent, § 23, p. 758 
County, 
Liability for, 
Contingent fee, § 187, p. 1071, n. 5 
Costs in disciplinary proceedings, § 29, p. 812 
Presumption of attorney’s authority to represent, 
§ 73, p 878 
Court rules, attorney’s Hability for loss resulting from 
ignorance of, § 142, n. 56 
Court official, authority of attorney representing offi- 
cial, § 79, p. 898 
Courts, 
Amount of fees determined by, § 191, p 1098 
Application for reimstatement, § 41, p. 817 


Courts—Ovutluued, 
Assignment as counsel by court, § 54 
Statutory provisions as to compensation, § 161, 
p 1019 
Attorney as officer of the court, § 4 
Autho1ity to suspend or disbar, § 18, p 780 
Denial of mght of legislature to piescisbe quali- 
fications for practice or Jaw. § 5, p 710 
Direction to assign counsel to test pleadings, § 54, 
p 837,n 18 
Duty to uphold dignity of court, § 4, p. 708, n. 36 
Entitled to order change or substitution of at- 
toineys, § 121, pp 952, 953 
Exemption from service of process while in at- 
tendance at court, § 44 
Federal couits, post 
Judicial proceeding for admission to practice, § 
11, p. 716 
Jurisdiction to admit to practice of law, § 6 
Lien of attorney restricted to fees for services in, 
§ 218, p. 1150, n. 24 
Misconduct towards court as ground for suspen- 
sion or disbarment, § 23, p. 751 
Not of 1ecord, piactice without admission, § 16, p. 
125 


Power to admit applicants to practice, § 6 
Privilege f10m ariest while in attendance at court, 
§ 44 
Proceedings before court for suspension or disbar- 
ment, § =8, p. 774 
Protection of nghts of attorney practicing before 
it, § 42, p. 821 
Supervision and control of professional conduct, 
$ 58 
Covenants, notice of attorney respecting as notice to 
client, § 69, p 857, n. 48 
Creditors, 
Priority as to lien of attorney defending suit by, § 
229, n. 49 
Summary proceedings to compel payment over of 
money, § 159, p. 1011 
Criminal chaiges, disclosure by applicant for admis- 
sion to practice, § 9 
Criminal conduct of client affecting attorney’s duty to 
return part of fee, § 183, p 1061 
Criminal conversation, prosecution of action for to 
protect attorney’s lien afteF settlement, § 231, p. 
1188, n 22 
Criminal court, power to suspend or disbar, § 18, p. 
731 
Criminal liability affecting power of court to suspend 
or disbar, § 19, p. 783 
Criminal proceeding, 
Disqualification to represent adverse interests, § 
47,p 826 
Dnty of attorney to the court, 3 4, p 708, n. 36 
Threat of proceeding to enforce civil claim, sus- 
pension or disbarment, § 23, p. 760 
Criticism as to amount for which action was brought, 
grouna for suspension or disbarment, § 28, p. 751, 
n 63 
Cross action, notice to attorney of existence as notice 
to client, § 69, p. 865 
Cross-bill, 
Exceptions in criminal case, attorney’s liability for 
costs, § 50, p. 831, n. 45 
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Crose-bill—Continued, 
Proceedings to enforce attorney’s charging lien, § 
288, p 1200 
Cross-complaint, evidence of attoiney’s authority to 
dismiss, § 76 p 8§2 
Cross-examination, 
Defendant in disciplinary proceeding, § 33, p 782, 
n 77 
Witnesses, authoricy of attorney, § 81 
Cumulative hen of attorney, § 207 
Curtesy, 
Conipensation for services 1endered brother at- 
torney, § 160, p. 1018 
Peimutting trial of particular case by attorney 
fiom another state, not a right, § 15, p. 723, 
n. 98 
Custodia legis, payment of fees from funds in, § 193, 
pp. 1096-1100 
Oustody of client’s funds, duties respecting, § 189 
Custom, 
Charges, 
Determining reasonableness of fee, $ 191, pp. 
1084, 10835 
Evidenze as to {n action for compensation, § 
204, p 1122 
Collecting attorney to remit to attorney from 
whom claim was received, § 187 
Damages, 
Action sgainst attorney for money collected. § 
154, p 004 
Breach of contiact of employment, § 169, p 1080 
Client’s hability for attorney's acts, ¢ 68 
Comp.omuise of claim by client without attorney’s 
consent, § 189, p. 1077 
Negligence of attorney, $ 157, pp. 1003-1005 
Pleading damages in action for attorney’s negli- 
gence, § 157, p. 999 
Proceedings to enforce lien of attorney after set- 
tlement in disregard of, § 231, p 1195 
Wrongful acts by attorney, § 157, pp. 1003-1005 
Dealings between attorney and client, §§ 127-132, pp. 
| 
Death of attorney, 
Contingent fee, right to fee affected by, § 188, p 
1078 
Dealings between attorney and client, validity af- 
tected by death, § 127, p 966, n. 11 
Employment of another attorney, § 119 
Fees, recovery back of uneained fee on death, 
$ 192 
Lien of attorney as affected by, § 217 
Notice to appo.nt another attorney on death of 
foi1mer attorney, § 118 
Terminating employment, §§ 112, 171 
Time to sue for compensation accruing on, § 199 
Death of client, 
Compensation of attorney, 3 171, p 1033 
Contingeut fee, right to fee affected by, 3 188, p. 
1078 
Lien of attorney affected by, § 217 
Terminating employment, §§ 1138, 171 
Time to sue for compensation accruing on, § 199 
Death of partner, 
Compensation on dissolution of firm, § 56, p. 840 
Dissolution of firm, § 56, p. 889 
Effect on contract for compensation, § 184 


Death of thud paity terminating employment contact, 
§ 113 
Decedent's estate, 
Authouity of atturney for court official represent- 
ing estate, § 79, »p SU8 
Chaiging hen att.uching to deciee in proceedings 
1elating to, 228, p 1171 
Deception, 
Duty as to client, §+, p 708, n 38 
Other atto.ney ns giounds for suspension or dis- 
baiment, § 23, p. 751 
Decision, charging len attaching to, § 228, p. 1170 
Declazation mn action for compensation, § 203, pp. 1107— 
1100 
Declurations of, 
Agent, evidence of employment in action for com- 
pensation, § 204, p. 1118 
Atto1ney, 
Evilence of authority, § 76, pp. 889, 890 
Evidence of negligence, § 157, p 1000, n. 88 
Clerk, lability of attorney for, § 150 
Deceased person, evidence in disbarment ploceed- 
ing, § 88, p. 784, n. 86 
Intention to open office, necessity, 3 9 
Decree, Judgment, post 
Deductions for disbuiyements as ground for suspen- 
sion or disbarment, § 23, p. 745, n. 36 
Deeds, Conveyances, ante 
Defalcation by clerk, ground for suspension or disbar- 
ment, § 23, p 750, n. 48 
Default Judgments, 
Disciplinary proceedings, § 86, p 797 
Entry of by attorney and enforcement to extent 
of lien, § 235 
Evidence of attorney's want of authority, § 76, 
p 888 
Not to be taken unless intentional, § 4, p. 708, n. 
36 


Notice to attorney of pendency of action affecting 
client’s right to set aside default, § 69, p. 865, 
n. 16 

Openmg or vacating, attorney's authority, § 94 

Presumption of attorney’s authority to move to 
vacate, § 78, p 876, n. 12 

Ratification by client of attorney's application to 
set aside, § 71, p. 860 

Defenses, 

Accounting by attoiney, § 158 

Action to enforce attorney’s charging lien, § 234, 
Pp 1202 

Actions against attorney for money collected and 
for accounting, § 153 

Actions for attorney’s negligence or wrongful acts, 
§ 156 

Attorney’s authority to waive, § 100, p. 923 

Compensation, action for, § 196 

Construction of contract for compensation for 
defense of sult, § 182, p. 1059 

Negligence for failure to defend, §146, p 983, § 156 
slags negligence in defending action, § 157, 

D 

Negligence or mistake as defense to claim for com- 
pensation, § 167, p. 1027 

Pleading defenses in action for compensation, § 
208, pp. 1108, 1110 

Proceedings to enforce attorney’s lien after set- 
tlement in disregard of, § 281, p. 1189 
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Defenses—Continued, 
Summary proceedings to compel payment over 
of money, § 159, p. 1012 
Suspension or disbarment, § 25, pp. 764-707 
Definitions, §§ 1-3, pp. 702-705, § 162 
General 1etaimer, § G1 
Retainer, § 61 
Special retainer, § 61 
Wattant of attoiney, § 77 
De jure right to practice, § 4, p 708 
Delay, 
Bringing litigation, hability of attorney for, § 
146, p 983, n M 
Ground for suspension, or disbarment, § 23, p. 745, 
n 30 
Instituling disbarment proceedings, mitigation of 
punishment, § 38, p. 809, n 59 
Reargiment on appeal, compensation for services 
under assignment by court, § 172, p 1087 
Sale by client affecting attorney’s 11ght to fees, 
§ 183, p. 1060, n. 1 
Delegation of attorney’s authority, § 107, pp. 988-940 
Delinquent taxes, 
Failure to collect penalties as breach of contract, 
§ 188, p 1061 
Negligence of attorney in collecting, § 144, n 77 
Statutory provisions for attorney's fees, § 161, p. 
1018, n. 43 
Delivery of client’s papers or property, 
Substitution of attorneys, § 122, pn 954, 955 
Summary proceedings to compel, § 158, pp. 1005- 
1007 
Delivery of subject-matter under court order as affect- 
ing right to attolney’s len, § 218, n 31 
Demand, 
Attorncy show authority, § 72 
Attorney’s authority to demand payment, § 106, p 
036 
Payment of fees, pleading in action for compcn- 
sation, § 203, p. 1109 
Recognition, lien of attorney, § 214 
Proof of attorncy’s authoiity, § 74, pp 881-885 
Demand as condition precedent to action, 
Attorney for money collected, § 154, p 989 
Pleading demand, § 154, pp 900, 991 
Compensution, § 198 
Summary proccedings to compel payment over of 
money, § 159, p. 1013 
Demurrel, 
Assigned counsel’s duty, § 54, p. 837, n. 13 
Attoiney’s authority to stipulate that decision on 
demurie1 shall be final, § 100, p, 919 
Disbarment proceeding, § 31, p. 776, n. 99, p. 779, 
n. 32 
Raining objection to attorney's authority, § 74, p 
885 
Demurrer to evidence, action by attorney to recover 
compensation, § 200, p 1132 
Deposit of client’s fund in bank, § 139 
Burden of proof in disciplinaly proceedings, § 33, 
p. 781, n. 72 
Notice to attorney of purpose of transfer as no- 
tice to clicnt, § 09, p. 063, n. 97 
Deposit with attorney as off-set for claim for attor- 
ney’s fees, agreement, § 182, p. 1056, n. 58 


Depositions, 
Confronting witnesses In disciplinary proceedings, 
§ 34, np. 792 
Exemption from service of process by nonresi- 
dent attoiney in state to take depositions, § 44 
Offering depositions contradictory to those made 
by same deponent in former proceedings, as 
ground for suspension or disba:ment, § 28, p. 
156 
Filing sham petition to obtain taking of deposition 
us ground for suspension or disbarment, § 
23, p 760 
Implied agieement to pay compensation for tak- 
ing, § 190 
Presumption of attorney's authority to take, § 78. 
p 877, n 24 
Deprarved chaiacier, disbarment as punishment, § 38, 
p 807, n. 54 
Deieliction of county attorney as ground for suspen- 
sion or disbarment, § 23, p 757, n. 36 
Detective agency, firm of attorneys advertising under 
name as ground for suspension or disbarment, § 
23, p 7568, n. 48 
Detectives, 
Assignment as counsel by court, compensation, § 
172, p 1086 
Attorney’s authority to employ, § 103, p. 926 
Deviation from duty, defense to proceeding for sus- 
pension or disbarment, § 25, p 765 
Diligence 1equired of attorney, § 141 
Evidence im action for compensation, § 204, p. 
1120 
Diploma ns evidence of qualifications for admission to 
practice, § 10, n. 17 
Direction of verdict, 
Action by attorney to recover compensation, § 2065, 
p 11382 
Authority of attorney to move for, § 81 
Diciplinary proceeding, § 34, p 792 
Director General of Railronds, settlement hy with- 
out creating Hability of railroad company for 
attorney’s lien, § 231, p 1181, n. 78 
Directories, name appearing as attiornev after disbar- 
ment as contempt, § 40, p 814, n 8) 
Disabilities, §§ 45-40. np. 822-830 
Lien of attorney as affected hy, § 217 
Notice to appoint another attorney, § 118 
Termination of employment, compensation, § ITI 
Disability gioup insurance, charging lien attaching to. 
§ 228, p 1174, n. 27 
Disaffirmance, 
Act of unauthorized attorney, § 71, n 871 
Brineing of action by attorney, § 71, p 872 
Constitnting ratification of attorney's acts, § 71, 
p 870 
Disharment. Suspension and disbarment, post 
Dishursementa, 
Charging hen attaching to Judgment for, § 228, p 
1171 
Collection by attorney falling to pay over money 
collected, § 167, p. 1026 
Discharge of attorney by client, § 109, pp 940-943 
Employment of another attorney after discharge, 
§ 110 
Evidence in attoiney’s action for compensation, § 
204, pp 1119, 1127 


1407. 


ATTORNEY AND OLIENT 


Discharge of attorney by client—Continued, 
Fees, 


On discharge, §§ 164, 169, pp. 1028, 1081 
Recovery back of unearned fee on discharge, 
§ 192 
Jury question in action for compensation, § 205, p. 
1131 
Lien as affected by, $§ 218, 210 
Lien on payments of alimony prior to, § 213, p 
1154, n. 46 
Pleading by confession and avoidance in action for 
compensation, § 203, p. 1110 
Quantum meruit recovery of compensation on dis- 
chaige, § 19u 
Suminazy proceedings to compel return of papers 
after dis.haige, § 158, p 1006, n. 16 
Time to sue tor compensation affected by wrong- 
ful dischaige, § 190 
Discharge of cl:ent’s debt, cle1k’s authority, § 150 
Dischaive of debtor, attorney’s authority, § 105, p 933 
Diseiphnary proceedings. Suspension and Discharge, 
post 
Disclosure, 
Client’s name, residence and address, § 75 
Duty to disclose adverse retainer, § 47, p. 824, n 8 
Inducement to employment as against former 
client, § 48, p 8380, n. 88 
Discontinuance of action, 
Attorney’s autho1ity, § 87, pp 908, 909 
Olerk’s authority, § 150 
Client’s authority, § 87, pp 909, 910 
Discretion of court, 
Admission to practice, § 6 
Compensation for services on appeal under as- 
signment by court, § 172, p. 1036 
Costs in disciplinary procéedings, § 39, p. 812 
Delivery of client’s papers, § 158, p 1005, n 15 
Excluding attorney from appearing against for- 
mer client, § 48, p. &20, n 35 
Fee, determmation of amount, § 191, p 1003 
Imposing Hability on attorney for costs, § 50, p. 
831 


Interest on fees, § 191, p 1002 
Payment of fees from funds in court, § 1938, p. 
1097 
Punishment in disciplinary proceeding, § 88, p. 806 
Reinstatement of attorney, § 41, p. 817 
Review in suspension or disbarment proceedings, 
§ 37, p. 801 
Set-off of one judgment agaimst another as re- 
spects mght to attorney's lien, § 282 
Summary proceedings to compel payment of fees, 
§ 194, p. 1101 
Summary proceedings to compel payment over of 
money, § 159, p. 1010 
Discretion of examiners in examinations for admis- 
sion to bar, § 10 
Discretion of referee refusing amendment in disciplin- 
ary proceeding, § $1, p. 779 
Dishonesty, 
Charging lien as protection against, § 211, p. 1142 
Client’s liability for, § 68 
Disbarment as punishment, § 88, p. 807, n. 54 
Dismissal of action, 
Attorney’s authority, § 87, pp. 908, 909 
Brought by unauthorized attorney, § 64 
Client's authority, § 87, pp. 909, 910 


Dismissal of action—Continued, 
Compensation, action by attorney to recover, § 
205, p. 1182 
Contingent fee affected by dismissal, § 187, p. 1070, 
§ 189, p. 1076 
Damages for negligence in permitting dismissal, 
§ 157, p 1003, n. 94 
Disbarment proceeding, § 84, p. 792, § 87, p 800, n. 
67 
Judgment ordering proceedings held in abey- 
ance § 36, p. 788 
Failure of attorney to show authority as ground, 
§ 78, p 896 
Fee, recovery back on dismissal, § 192 
Lien of attorney affected by, §§ 218, 281, p. 1180, 
n. T7 
Notice of dismissal served on attorney, § 83 
Objection to attorney’s authority raised Dy mo- 
tion to dismiss, § 74, p 8&5 
Performance of contract for fees, § 183, p 1061 
Peison not entitled to practice dismissing suit by, 
§ 16, p. 725 
Summary procecdings tn compel payment over of 
money, § 159, p. 1016 
Termination of relation of attorney and client by 
dismissal, § 116, p 947 
Unauthorized dismissal, hability for, § 147 
Dismissal of appeal, 
Chent’s authority to dismiss, § 95, p 914 
Lien of attorney protected by 1n case of settlement 
pending, § 231, p 1185 
Presumption of attorney’s authority to dismiss, § 
73, p 881 
Review of action of board of governors in disci- 
plinary proceedings, § 87, p. 806 
Dismissal of information for disbarment, stipulation 
for affecting right to reinstatement, § 41, p. 815 
Disobedience to court, 
Advising client to disobey as ground for suspen- 
sion or disbarment, § 23, p. 755 
By attorney ag ground for suspension or dis- 
barment, § 23, pp. 750, 751 
Disobeying instructions, yury question in action for 
compensation, § 205, p. 1180, n. 80 
Disposition of client’s money or property, attorney's 
authority, § 104 
Disqualification of referee to act in disciplinary pro- 
ceeding, § 34, p. 795 
Dissolution of partnership, § 56, p. 8389 
Compensation in closing out business, § 56, p. 840 
Distributive shares, charging lien retamed by admin- 
istratrix, § 228, p. 1174, n. 80 
District attorney, 
Contract to assist, compensation, § 181, p. 1051 
Misconduct as ground for suspensi0n or disbar- 
ment, § 23, p. 757 
Preliminary examination of charges before pro- 
ceeding for suspension or disbarment, § 29 
Diversion of funds set aside for payment affecting 
right to compensation, § 164 
Divided liability, burden of proving defense of in ac- 
tion for compensation, § 204, p. 1115, n. 82 
Division of fees, § 174, pp. 1038-1041 
Evidence to establish agreement for in attorney's 
action for compensation, § 204, p. 1125 
Division of profits by members of firm, § 56, p. 839 
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Divorces, 
Accepting retainer to obtain divorce as practice 
of law. $33, p 705, n 30 
Advertisement as divorcee lawyer as ground for 
suspension or disbarment, § 23, p. 759 
Advertising easy divorces, court’s power to reg- 
ulate conduct, § 58, p. 848, n. 81 
Advertising for divorce business as offense, § 50 
Affidavit showing attorney's authority, § 76, p 880 
Amendment of pleadings asking divorce, author- 
ity of attorney, § 100, p. 919, n. 27 
Charging lien attaching to action for, § 228, p. 
1173 
Conspiring to obtain on false grounds as ground 
for suspension or disbarment, § 23, p. 755 
Continuance to protect attorney’s lien after dis- 
missal or compromise, § 281, p. 1188 
Denial of custody of child as negativing good 
moral character, § 7, p 712, n. 70 
Fee returned on failure to procure, § 192, n 9 
Lien of attorney on moneys received on judgment, 
§ 213, p. 1151, n. 82 
Miscellaneous acts ground for suspension or dis- 
barment, § 23, p. 760 
Misrepresenting validity of Mexican divorce, at- 
torney’s liability for, § 138, n 20 
Performance of contract to procure divorce affect- 
ing contingent fee, § 188, p. 1071, n. 7 
Reconciliation affecting agreement for compensa- 
tion, § 188, p. 1060, n. 98 
Representacion of confi:cting interests after termi- 
nation of tion, § 48, p. 828, n 28 
Terminatiou of relation of attorney and client 
By reconciliation, § 116, p. 947 
Dec.ce awarding custody of child, § 116, p 
948, n. 20 
Doctors, alliance with doctors as ground for suspen- 
sion or disbarment, § 23, p. 759, n 53 
Docket, entering lien of attorney on, § 215, p. 1158 
Documents, 
See also Papers, post 
Duty to know documeuts are true and correct, § 4, 
p 707,n 8t 
Preparation as practice of law, § 3, p. 704, n. 80 
Retamung licen on, § 225 
Dormant judgment, hen of attorney surviving, § 217 
Drafts, 
Attorney's authority to accept draft as payment, § 
106, p 938 
Procuring moncy on false drafts, suspension or 
disharment, § 238, p. 761 
Drainage distz1cts, 
Piesumption of attorney’s authority to represent, 
§ 73, p 878 
Ratification by client of attorney's signing amend- 
ed articles of association, § 71, p 870, n 69 
Drunkenness. Intoxication, suspension or disbar- 
ment, ante 


Accepting challenge to fight as ground for sus- 
pension or disbarment, § 23, p. 760 

Ground for suspension or disbarment, § 21, p 
738 


Duration of lien of attorney, § 217 
Duress, 
Contract of employment as to compensation, § 181, 
p. 1049, n. 8&8 


7 0.J5.8.—89 


, Duress—Continued, 


Notice of attorney of duress as notice to clfent, 
$69, p 857, n 47 
Duties of attorney to client, & 125-159, pp. 957-1017 
Ecclesiastical courts, proctor defined, § 3, p. 703 
Educational requirements ior admission to practice, 
g 8 


Hjectment, written authority of attorney to com- 
mence action, $ 77, n. 15 
Hlection of remedies, enforcement of attorney’s lien 
in case of settlement in disregard of, § 281, p. 
1185, n. 4 
Hhgibility for admission to practice, § 7, pp. 712-714 
Embezzlement, 
Ground for suspension or disbarment, § 21, p. 
738 
Money judgment in disciplinary proceedings, § 
36, p. 798 
Emergency, 
Attorney’s authority to compromise in emergen- 
cy, § 105, p. 930 
Use of false testimony as ground for suspension 
or disbarment, § 23, p. 755, n. 93 
Employment, 
Acceptance of employment when busy as ground 
for suspension or disbarment, § 28, p. 744 
Agent, habulity for compensation, § 177 
Agents to solicit retainers ag ground for suspen- 
sion or disbarment, § 23, p. 759 
Assistants, attorney's authority, § 107, pp. 938- 
040 


Attorney, liability for compensation, § 177 
Attorney’s lien arising on, § 216, n. 7 
Disclosure as inducement to employment as 
against former clent, § 48, p. 830, n. 38 
Disqualification to represent adverse interests, § 
471, pp. 823-827 
Paid solicitors, evidence in disbarment proceed- 
ing, § 33, p. 783, n. 84 
Partnership, lability for compensation, § 176, p. 
1048, n. 20 
Premature termination affecting right to com- 
pensation, §§ 168-171, pp. 1027-1083 
Prerequisite to appearance, § 62 
Presumption as to m action to recover for serv- 
ices, § 204, p. 1118 
Employment contract, § 65 
Contingent fee contract, §§ 186-189, pp. 1062- 
1077 
Evidence in action for compensation, § 204, pp. 
1118, 1121, 1126 
Filing as condition precedent to service of no- 
tice of attorney’s lien, § 215, p. 1159 
Jury question in action for compensation, § 205, 
p 1129 
Necessity of contract to render one liable for 
services, 3 175, pp. 1041-1048 
Statement of terms of in notice of attorney's 
lien, § 215, p. 1157 
Unlicensed person, § 68 
Enforcement of, 
Charging hen of attorney, § 284, pp. 1200-1202, § 
238, pp. 1204-1212 
Liabilty for costs, § 50, p. 832 
Retaiing lien, § 238 
Entire or divisible contract, § 181, p. 1055, n. 44 
Contingent fee contracts, § 186, p. 1063 
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Entry of juagment, 
Attorney’s duty to enter, § 146, p. 984, n. 20 
Authority of attorney after entry, § 93 
Disciplmary proceeding, § 36, p 797 
Presumption of contimuance of attorney's au- 
thoiity after entry, § T3, p. 880 
Terminating relation of attorney and client, § 
116, pp 948. 949 
Equalizing agieement as to compensation of mem- 
beis of firm, § 56, p. 839, n. 41 
Equitable assignment, 
Attorney with charging len for services, § 211, 
p. 1145 
Contingent fee contract, § 187, p. 1069 
Hquitable defense, 
Action agaist attorney for money collected, es- 
toppel to set up, § 153 
Action to enforce attorney’s charging lien, $ 234, 
p. 1202, n 90 
Equitable lien of attorney, contract giving mse to, § 
211, p. 1147, n. 9 
Equity, 
Charging lien, enforcement in equity, § 238, pp. 
1205, 1206, n. 85 
Compensation, suit for, § 197, p. 1104 
Disbarment proceedings, § 18, p 780, n. 75 
Lien proceedings to enforce after settlement in 
disregard of, § 281, p. 1101, n. 45 
Negligence or wrongful acts of attorney, equita- 
ble remedies for, § 155 
Payment of compensation from funds in equity 
court, § 193, p. 1096 
Proceedings against attorney for money collect- 
ed, § 154, p 988 
Summary pioceedings to compel surrender of 
papers, jurisdiction of equity, § 158, p. 1007, 
n. 21 
Solicitor defined, § 8, p. 703 
Error. Writ of error, post 
Error in judgment, attorney’s liability for, 3 140, p. 
978 
Errors affecting right to compensation, § 164 
Escrow agieement, violation as ground for suspen- 
sion or disbarment, § 23, p. 761 
Espionage act, conspiracy to violate as ground for 
suspension or disbarment, § 21, p. 788 
Estate, retaming lien of attorney on property belong- 
ing to, § 227 
Estoppel, 
Attorney drawing contract to assert invalidity, 
§ 127, p 968 
Attorney's lien, § 218, n 28 
Defeat right to compensation, § 164, n. 77 
Defense In summary ploceedings to compel pay- 
ment over of money, estoppel to assert de- 
fense, § 159, p. 1012, n. 77 
Defense to action against attorney for money 
collected, § 158 
Negligence, estoppel of client to assert attoiney’s 
negligence, § 140, p. 978 
Partner to assert interest in fees, § 56, p. 840 
Question attorney’s purchase of client’s proper- 
ty, § 126, p 962 
Raising question of fraud or misconduct, right 
to compensation, § 167, p. 1025 
Reasonable value of services performed, estoppel 
to deny, § 167, p. 1026, n, 21 


Estoppel—Continued, 
Reasonableness of contingent fee contract, § 186, 
p. 1066 
Receipt of client for part of proceeds collected, 
§ 144 
Setting up disqualification to receive compensa- 
thon, § 165 
Ethies, 
Canons adopted by bar association ag binding on 
attorneys, § 58 
Derotion to client’s interest, § 4, p. 708, n. 88 
Ground for suspension or disbaiment, § 28, pp. 
741-T43 
Lack of proper conception as precluding admis- 
sion to practice, § 7, p. 712, n. 70 
Unethical defense mm disbarment proceeding, § 
23, p. 760, n. 84 
Violation in advertising, suspension or disbar- 
ment, § 23, p. 759, n. 54 
Hivasive answer in disciphmary proceedings, amend- 
ment, § 32, p. 780 
Evidence, 
Accounting by attorney, § 154, pp. 991, 992 
Action against attorney for money collected, § 
154, pp. 991, 992 
Action for attorney's negligence or wrongful 
acts, § 157, pp 999-1001 
Action for compensaiion, § 204, pp. 1118-1128 
Admission to practice, § 11, p. 717 
Allowance of claim for compensation under as- 
signment by court, $ 172, p. 1034 
Appheation for reinstatement, $ 41, p. 818 
Attaching tags to prejudice jury as ground for 
suspension or disbarment, § 23, p 757, n. 86 
Attorney's duty to see that competent evidence 
is introduced, § 146, p. 984 
Authority of attorney, § 76, pp. 886-898 
Burden of proof, ante 
eae lien, proceedings to enforce, § 238, p. 


Copartmer’s expenditures, § 56, p. 840, n. 48 

Costs, Liability of attorney for, § 50, p. 882, n. 68 

Damages for compromising claim without attor- 
ney’s consent, § 189, p. 1077 

Disciplinary proceeding, § 83, pp. 780-790 
Admissible under petition, § $1, p. 777, n. 10 

Exclusion of attorney from appearmg against 
former client, § 48, p. 829, n. 35 

Expert witnesses, post 

Fees, recovery back of fees paid, § 192, n. 15 

Good faith of attorney in dealing with client, § 
127, p. 965 

Good standmg of attorney from another juns- 
oy seeking admission to practice, § 15, 
p. 

Hearing on review in suspension or disbarment 
proceeding, $ 87, p. 804 

Instructions on weight of evidence, § 34, p. 798 

Investigation of case as practice of law, § 8, p. 
706, n. 81 

Lien proceedings to enforce after settlement in 
disregard of, § 231, p. 1198 

cae ere to evidence, authority to waive, § 100, 
p 

Offer to disclose on employment as associate 
counsel as ground for suspension or disbar- 
ment, § 28, p. 760 
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Evidence—Continued, 
Offer to sell evidence to adverse attorney as 
ground for suspension or disbarment, j 28, 
p. 760 
Petition to review evidence as application for re- 
instatement, § 41, p. 817 
Practice without admission, § 16, p. 727 
Preservation of, § 34, p 705 
Presumptions, post 
Profit subsequent to termination of partnership 
in action for accountng, § 56, p 841, n. 65 
Ratification by client of aitoiney’s acts, § 71, p. 
8738 
Reference on application for reinstatement, § 41, 
p. 820 
Reformation of applicant for reinstatement, § 41, 
p 816 
Settlement between partners, § 56, p. 842, n. 69 
Stifling or suppiessing as ground for suspension 
or disbarment, § 28, p. 754 
Stipulations and agreements, attorney’s author- 
ity respecting, § 100, p. 919 
Summary proceedings to compel payment, 
Of fees, § 194, p. 1101 
Over of money, § 159, p. 1015 
Summing up false testimony as ground for sus- 
pension or disbarment, § 23, p. 754, n. 93 
Taking evidence of misconduct at former pro- 
ceeding as defense to suspension or disbar- 
ment, § 25, p. 766 
Third persons, liability of attorney to, § 52, p. 
834, n 84, 87 
Hixamination hefore trial, waiver of privilege from 
service of process, by seeking relief from exam- 
ination, § 44, p. 822, n. 88 
Hxamination for admission to practice, § 10 
Admission to practice in another jurisdiction, § 
15, p. T21 
Failure, § 8, p. 715 
Inquiry into inability to pass examination, § 11, 
p 718 
Permit to practice until next bar examunation, 
§ 14 


Reinstatement after disbarment, § 41, p. 816, n. 
12 


Examination of title, 
Agency of attorney, § 67, p. 850, n. 76 
Authority of altorney employed to examime, § 
101, p. 925 
Fee for examination under implied agreement, § 
191, p 1084 
Negligence in examuning, § 143 
Damages for negligent examination, § 157, p. 
1003, n. 94 
Notice to attorney acquired in examining title as 
notice to client, § 69, pp. 858, 859, n. 68, pp. 
861, 862, n, 86 
Purchase of adverse title by examining attorney, 
§ 126, p. 961 
Third person’s attorney examining title for pur- 
chaser, § 65, n. 66 
Examination of witnesses, attorney’s authority to 
stipulate respecting, § 100, p. 919 
Hxceptions, 
Review of findings of board in suspension or dis- 
barment proceeding, § 87, p. 803 


Exceptions—Continued, 
Rule for examination for admission to practice, 
g 10 
Statute for admission of applicant to the bar, § 
7, p 718, 0. (7 
Excessive claim in notice of attorney’s lien, § 215, p. 
1159 
Excessive fees, grounds for suspension or disber- 
ment, § 28, p. 745 
Excessive zeal to circumvent adversary, imposing lia- 
bility for costs, § 50, p. 831, n. 59 
Exchange of chent’s securifies, attorney’s authority, 
§ 104 
Hxclusive jurisdiction to, 
Admit applicants to practice, § 6 
Suspend or disbar, § 18, p. 7380 
Exclusive power of attorney to control and conduct 
litigation, § 80, pp. 901, 902 
Hxcuse from protecting mghts of client, suspension 
or disbarment, § 23, p 744, n 26 
Ex delicto, charging lien attaching to causes of ac- 
tion arising on, § 228, p. 1172 
Hrecution sales, 
Attorney’s authonty respecting, § 98 
Notice to attorney relating to as notice to client, 
§ 69, p. 859, n. 64, 65 
Ratification by chent of attormey's directions re- 
lating to, § 71, p. 878 
Executions, 
Attorney's authority respecting, § 97 
Imphed agreement to pay fee for advice relat- 
ing to, § 190 
Issuance on preecipe of attorney not admitted to 
practice, § 16, p. 725, n. 17 
Liability of attorney to third person, § 52, p. 
835 


Lien, attorney’s authority to release, § 105, p. 
933 


New attorney employed to issue execution, § 121, 
p. 053 
Substitution of attorneys to issue, § 121, p. 953 
Eixecutors and administrato1s, 
Acting as own attorney, § 63 
Charging lien attaching to moneys in hands of, 
§ 228, p. 1172 
Contingent fee, claim against client’s estate for 
fees, § 188, pp. 1078, 1074 
Employment of attorney, lability for compensa- 
tion, § 177, p. 1044, n. 29 
Fees for services in administration of estate, 
179, 191, p. 1084, n 23, § 198, p. 1088, x. 
42 


Impossibility of performance affecting right to 
compensation for services, § 183, p. 1061 
Lien for services rendered in behalf of, § 213, p. 
1149 

Motion to require attorney to disclose address, § 
7b, n. $1 

Payment to admunistrator’s attorney, § 106, p. 
934, n. 81 

Recovery for services on death of attomey, § 
171 

Retaining lien of attorney for services in behalf 
of, § 213, p. 1149 

Right to act as own attorney, § 63 

Substitution of attormeys, determination of 
amount of compensation on substitution by, 
§ 122, p. 956 
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Executors and administrators—Continued, 
Summary proceedings by executor de bonig non 
to compel payment over of money, 3 158, p. 
1011 
Warrant of attorney executed by administrator, 
$77, n 15 
Executory agieements to compromise, attorney’s au- 
thouity. § 105, p. 930 
Exempliuy damages for attorney’s negligence or 
wrongful acts, § 157, pp. 1004, 1005 
Cxrempt property, charging lien attaching to, § 228, 
p. 1176 
Exemptions, §§ 42-44, pp 820-822 
Existence of judgment for purposes of attorney's 
hen, § 231, p. 1184 
Hxpenses, 
Advancing living expenses to needy client as 
ground for suspens‘on or disbarment, § 23, 
p. 162 
Assignment as counsel by court, compensation, § 
172, p 1085 
Element of determining reasonableness of fee, § 
191, p 1083 
Firm, liahiity of retiring partner after dissolu- 
tion, § 56, p. 841 
Lien of attorney for, § 213, p. 1150, n. 25, p. 
1154 
Payment by adverse party to attorney affecting 
contingent fee contract, § 187, p. 1068 
Security for, § 180 
Reimbursement by client, § 180 
experience, 
Consideration of in action to enforce Ifen, § 281, 
p. 1191, n 46 
Evidence in action for compensaton, § 204, p. 
1120 
Iixperienced witnesses, testimony by as to value of 
services raising jury question, § 205, p. 1182, n. 


o4 
Hxpert witnesses. 
Attorney's authority to contract for services, § 
103, p. 926 
Hxpenses, compensation under assignment as 


counsel by court, § 172, p. 1088 
Value of services, § 191, pp. 1093, 1004 
Express contracts, 
Burden of proof in action for compensation, § 
204, p. 1114 
Charging lien of attorney, § 211, p. 1147, n. 8 
Compensation affecting implied agreements, § 
190 
Extension of time, attoiney’s authority to, 
Agree to, § 100, n. 919 
Extend time relating to appeal, § 95, p. 913 
Release debtor by extending time, § 105, p. 938 
Wxtortion, as ground for suspension or disbarment, 
§ 21, p. 738, § 23, pp. 744, 761, § 38, p. 789, 0. 6 
Pxtra compensation, § 182, p. 1057 
Burden of proof in action for, § 204, p. 1115 
One partner, § 56, p. 840 
Facts, attorney's authority to stipulate as to facts, § 
100, pp. 919, 920 
Fair treatment of attorney by client, § 125, p. 958 
False affidavits, ground for suspension or disbarment, 
§ 23, p. 754 
False pretenses, ground for suspension or disbarment, 
§ 21, p. 738 


False statements, 
Concerning other attorneys, suspension or dishar- 
ment, § 23, p. 751 
Negativing good moral character, § 7, p. 712, n. 70 
False swearing in bankruptcy petition affecting mglit 
to compensation, § 167, p. 1026, n. 25 
Falaification, 
Bank report, ground for suspension or disbarment. 
§ 21, p. 738 
Records of court, suspension or disbarment, § 28, 
p. 758 
Federal courts, 
Admission to practice by one expressing intention 
to become citizen, § 7, p. 713 
Appearance by attorney licensed in another state 
for 1.emoval of case to federal court, § 15, p. 
728, n. 93 
Application of statutes regulating practice of law, 
$ 5, p. 710, n. 48 
Circuit court of appeals, admission to practice, 3 
15, p 721, n 2 
Conviction of crime involving moral turpitude, dis- 
barment, § 88, p 811, n 65 
Disbarment 1n state court affecting right to appear 
in federal court, § 40 
District court, jumsdiction to suspend or disbar, 
$18, p 781, n 82 
Jurisdiction of pioceedings to enforce hen of at- 
torney after settlement in disregard of, § 231, 
P 1191, n. 45 
Qualifications for admission to practice, § 7, p 
712 
Solicitor defined, § 3, p. 703 
Federal Employes’ Liaviulry Act, charging lien of 
attolney attaching to cause of action under, § 228, 
p 1173 
Federal equity rules, hability of solicitor for costs, § 
»Pp 832 
Federal income tax refund, lien of attorney employed 
to obtain, § 218, p. 11b1, n 26 
Feeders, alliance between doctois and lawyers, sus- 
pension and disbarment, § 23, p. 759, n. 53 
Fees, compensation, ante 
Felony, 
Indictment for as negativing good moral char- 
acter, § 7, p. 712, n. 70 
Suspension or disbarment, § 21, p 736, n 24 
Notice of proceeding, § 27, p 769 
Pending final action on judgment of convic- 
tion, § 18, p. 780 
Reinstatement, 3 41, p. 816, n. 11 
Ferreting evidence as practice of law, § 3, p. 706, n. 
81 
Fictitious claims, 
Collecting money from county, suspension or dis- 
barment, § 28, p. 757, n 86 
Defrauding insurance companies, suspension or 
disbarment, § 28, p. 760 
Submitting as ground for suspension or disbar- 
ment, § 23, p. 755 
Fictitious items mm expense account, compensation, § 
181, p 1053 
Fictitious name, firm of attorneys advertising under 
name of detective agency, suspension or disbar- 
ment, § 28, p. 758, n. 48 
Fictitious residence, inducing htigant to assume as 
ground for suspension or disbaiment, § 28, p. 755 
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Fiduclary relationship, $ 125, pp 957-959 
Adverse interest, ante 
Employment of attorney, Mability for fees, § 179 
Oonrt, misconduct, suspension or disbarment, § 28, 
p. 757 
Filing, 
Authority to represent another, § 72 
Taen of attoiney, § 215, p 1178 
Final judgment, lien of attorney os affected by set- 
tlement prior to, § 231, p 1184 
Financial ahbuity of clent, 
Admissibility of evidence as to in action for com- 
pensation for services, § 704, p. 1122 


Element in determming reasonableness of fee, § 
191, pp. 1085, 1086 
Financial, 
Instruction on in action for compensation, § 205, p. 
1135 
Financial circumstances, 
Conversion of funds, suspension or disbarment, § 
23, p. 749, n. 46 
Mitigation of punishment in disciplinary proceed- 
ings, § 38, p. 800, n. 59 
Findings, 
Accounting by attorney, § 154, p 904 
Atlorney’s duty to see that interest of client is 
protected respecting findings, § 146, p 98 
Compensation, action to recover, § 205, p. 1135 
Disciplinary proceedings, § 34, p. 794 
Record on appeal, § 37, p 802 
Liability of attorney to third persons, § 52, p 834, 
n, & 
Money collected, action for, § 154, p. 904 
Negligence or wrongful acts, § 157, p 1008 
Referee, 
Application for 1emstatement, § 41, p 820 
Disciplinary proceedings, § 34, p. 796 
Review on appeal from decision of petition for 
reinstatement, § 41, p. 820 
Fine, 
Disciplinary procecdings, § 36, p. 798, § 38, p. 807 
Payment as bar or defense to disbarment, § 21, p 
740 
Wire insurance policy, retaining hen of attorney en- 
gaged to collect proceeds, § 225, p. 1168, n. 74 
Firms. Partnership, post 
Foreclosure, licen of attorney against land acquired 
by, § 228, p. 1175, n. 8 
Foreclosure proceedings, 
Authority of attorney to accept service of process, 
§ 83 
Lien of attorney in, § 213, p. 1151, n. 26 
Sale, 
Attorney purchasing at taking subject to out- 
stauding equities, § 69, p 861 
Authority respecting, § 98 
Evicence of attorney's authority to bid, § 76, 
p 890, n. 8 
In: tructions to bid, violation of, § 148, n. 35 
tutwe to attorney of fraud as notice to 
cuent, § 69, p 863 
Picsurmntion of attorney's authority to ex- 
tend time to redeem, § 73, p. 879, nu. 47 
Ratification by client of attorney's bid, § 71, 
p 813 


Foreign beneficiaries of decedents’ estates, soliciting 
representation as practice of law, § 3, p. 705, m 


80 
Foreign countries, admission of attorney to practice, 
§ 15, p. 722 


tes, 
Admismon of attorney from other jurisdiction to 
practice, § 15, pp. 720-724 
Disbarment or suspension, operation and effect, § 
40 
Forfeiture of right to practice by change of resi- 
dence to another ju1isdiction, § 1T 
Negligence, hability for, § 149, n. 37 
Practice of law by one admitted elsewhere, § 8, p. 
705, n 380 
Presumption of absence of knowledge of convic- 
tion by cxamining board im prosecution for 
muscouduct, § 33, p 781 
Foifeited bonds, collection of money on by county at- 
torney, suspension or disbarment, § 23, p. 757, n. 86 
Forfeiture, 
Right to practice by change of residence to an- 
other jurisdiction, § 17 
Withholding moncy collected, § 154, p. 989 
Forgery, 
Chent, refusal of attorney to perform services, 
compensation, § 183, p 1061, n. 15 
Conviction precluding admission to practice, § 
7, p T12, n. 70 
Suspension or disbarment, § 21, p 738 
Affidavits, § 23, p. 754 
Use of foigery of another, § 23, p 754, n. 89 
Form, notice of attorney’s lien, § 215, p. 1157 
Fornication, ground for suspension or disbarment, § 
21, p. 738 
Forum, 
Attorney’s authority to select, § 81 
Enforcement of atlorney’s charging lien, § 288, p. 
1206 
Franchise tax, accountant’s suggestions for reduction 
of tax as practice of law, § 8, p. 706, n. 31 
Franchise to practice, § 4, p. 708 
Frankness of attorney in disciphnary proceedings, mit- 
igation of punishment, § 38, p. 800, n. 5D 
Fraud, 
Assisting client in fraudulent scheme, suspension 
or disbarment, § 23, p. 760 
Bar examination declared void because of fraud, § 
11, p. T19 
Burden of proof, 
Action for deceit, § 157, p. 1000 
Defense of in action for compensation for 
services, § 204, p. 1T15 
Disharment proceeding, § 88, p. 781, n. 71 
Claims, withdrawal of attorney on discovery that 
cluum 1s fraudulent, § 110, p. 944 
Client being bound by acts of attorney, § 67, p. 


852 
Cliert’s lability for fraudulent acts of attorney, 
§ 68 


Contingent fee contract, § 186, p. 1065 

Contract of employment, jury question in action 
for compensation, § 205, p. 1180 

Conveyances, mortgages and assignments between 
attorney and chent, § 128, p 970 

Duty to aid court in rooting out fraud, § 4, p. 708 
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Fraud—Continued, 
Wyldence, § 157, p 1001, n 89 
Action for frard, § 157, p 1000 
Application for reinstatement, § 41, p. 819, n 
40 
Hearing on application for admission to practice. 
§il1,p 718 
Knowledge of puichaser of frands committed hb 
at.orney prior to commencement of relation- 
ship, § 60, p 860, n. 66 
Laches in action for deceit, § 156, n. 49 
Liahihty for, § 138 
Injuries to third pei»""1, § 52, p 8384 
Nature of action for, § 155 
Neghgence, 
Conducting htigation, fraud as element, § 14° 
p. 983 
Person falsely representing self as attorney, $ 
140, p 978, n. 438 
Nonpayment of money as ground for suspension 0: 
disbarment, § 28, p. 749 
Notice of attorney as notice to chent, 
Affected by attorney’s fraud, § 69, p 856 
Relating to fraud, § 69, p 858 
Foreclosure sale, § 69, p 863 
Notice of attorney’s lien, effect of, § 215, p. 1159 
Payment of fees under false representations, § 192 
Pleading in action for, § 157, p. 997, n. 55 
Presumption of fraud in dealings between attor- 
ney and cLent, § 127, pp 965-068 
Termination of relation, § 132 
Procuring admission to bar, grounds for suspen- 
sion or disbarment, § 22 
Question for jury, § 157, p. 1002, n. 90 
Retaining lien of attorney on property procuied 
by, § 225, p 1168 
Revocation of order of admission of attorney from 
another jurisdiction, § 15, p 723 
Right to compensation, § 167, p 1025 
Settlement, lien of attoimey protected against, § 
231, p. 1183 
Sufficiency of evidence as to in attorney’s action 
for compensation, § 204, p. 1124 
Suspension or disbarment, § 21, B. 738, § 23, p 
T48 
Fraud on court, $ 23, pp. T42, 753 
Motive ground for, § 19, p. 7385 
Treble damages, $§ 156, 157, p. 1005, n. 4 
Withdrawal of charge by client affecting mght to 
reinstatement, § 41,p 819, n 40 
Fraudulent conveyances, 
Advice in making, compensation, § 181, p. 1050 
Between attorney and client for purpose of hinde!- 
ing creditors, § 128, p 971 
Notice to attorney as notice to client, § 60, p. 861 
Scheme to defraud, § 69, p 863, n 99 
Free advice, 
Advertising, suspension or disbarment, § 23, p 
759, n 50 
Liability fur injuries to third person, § 52, p. 834 
Friendly suit to secure settlement of claims for in- 
juries to nfants, suspension or disbarment, § 28, p 
762 
Fund in court, 
Charging lien of attorney on, § 228, p. 1170, n. 91 
Lien of attorney as affected by subsequent set- 
tlement, § 231, p. 1184 


Funds, 
Attorney’s duties respecting client’s fonds, § 139 
Jurisdiction over empowering court to entertain 
proceedings to enforce attorney’s charging 
lien, § 288, p. 1206, n. 36 
Liability for funds received for benefit of third 
person, § 52, p 885 
Payment of compensation out of fund, § 176 
Subject to payment of compensation, § 198, pp 
1095-1100 
Funeral expenses, lien of attorney subject to, § 229 
Future costs, discharged attorney’s right to future 
costs as part of compensation, § 169, p. 1029, n. 51 
Gainishment, 
Charging hen of attorney attaching to funds in 
hands of garnishor, § 228, p. 1172 
Liability ot attorney for failure to secure writ, § 
148 


Lien acquied in as subject to attorney’s lien, § 
220 
Money collected by attorney as defense to action 
agaist attorney, § 158 
Summary proceedings to compel payment over of 
money, gal nisbment of funds as defense, § 159, 
p. 1012 
Gas rates, acceptance of services of attorney defend- 
ing o1dinance lowermg rates, compensation, § 
175, p 1042, n. 7 
General balance for professional services, charging 
lien as protecting, § 218, p. 1151 
General demal in achion for compensation, evidence 
admissible under, § 208, p 1112 
General 1ssue, 
Action against attorney for money collected, § 154, 
p 991, n. 8 
Summary proceedings to compel payment over of 
money, § 159, p 1012 
General lien of attorney, § 207 
General retainer defined, § 61 
Gift from client to attorney, $ 129 
Good faith, 
Advice as to invalidity of order of court, suspen- 
s10n or disbarment, § 23, p. 755, n. 10 
Attoiney applying for admission to bar of an- 
other state, § 15, p 721, n. T2 
Burden of proof in respect to agreement increas- 
ing compensation duling relationship, § 204, p. 
1116 
Contingent fee contract, § 186, p. 1064 
Contract incicasing compensation during relation- 
ship, admissibility of evidcuce as to in action 
for compensation, 3 204, p 1118 
Dealing with chent, § 125, p 057; § 127, p. 964 
Purchase of chient’s property, § 126, p. 962 
Liability tor mjuries to third persons, § 52, p. 834 
Peimitting person to testify under assumed name, 
suspension or disbarment, § 238, p. 755, n. 8 
Settlement of litigation without purpose to de- 
teat attorney’s lien, § 231, p. 1180, n. 77 
Good moral character, 
Admission to piachce of attorneys from other 
jurisdiction, § 15, p. 722 
Evidence on application for reinstatement, § 41, p. 
818 
Failure to account to client, suspension or dis- 
barment, § 23, p. 749, n. 46 
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Good moral character—Continued, 
Hearing on application for admission to practice, 
§ 11, p. 718 
Misconduct evidencing lack of as ground for sus- 
pension or disbarment, § 19, p 734 
Reinstatement, § 41, pp. 816, 818 
Right 10 practice law, § 7, p. 712 
Want or loss of giound for suspension or dishar- 
iment. § 20 
Government, contract to prosecute claims against, 
compensation, § 181, p. 1051 
Graduation before enactment of qualifications as to 
admission to practice, § 10, n. 17 
Grand jury, obtaining information f10om suspension or 
disharment, § 23, p. 761 
Gratuitous notice of attorney’s lien by third person, 
sufficiency, § 215, p 1156 
Gratuitous services, 
Assignment as counsel by court in criminal cases, 
$172, p 1088 
Creating relationship of attorney and chent, § 65 
Negligence of attorney acting gratuitously, § 140, 
p 978, n. 43 
Presumption as to in action to recover compen- 
sation, § 204, p. 1115, n 36 
Right to recover for, § 160, p. 1018 
Grievance committee, accusation for disbarment, § 27, 
p. 770 
Gross negligence, 
Atloiney’s liability for, § 141 
eee to discharge of attorney, § 109, p 941, 
n 


Ground rent, notice of attorney respecting as notice 
to client, § GO, p. 857, n. 47 
Guaranty, 
Attoiney as guarantor of icsults, § 141 
Authority to release guarantor, § 106, p. 933 
Collection of debt by attorney, § 131, n 80 
Liability of attorney for costs, § 51 
Paitner’s authority to bind firm, § 56, p. 839 
Summary proceedings by guarantor of attorney to 
compel payment over of money, § 159, p. 1011 
Title examined by aitouney, § 148 
Guardian ad litem, 
Authority of attorney for guardian to receive 
payment and satisfy Judgment, § 99, p 916 
Reasonable fee for services rendered to, § 191, np. 
1088, 1084 
Guardians, 
Conducting proceedings in probate court as prac- 
tice of law, § 3, p. 705, n 30 
Fees paid from funds recovered for guardian, § 
193, p 1006, n. 31 
Insane client, attorney’s power to appear as, § 115 
Party in action for compensation against, § 202 
Practice without admission, § 16, p. 725 
Right to act as own atlorney, § 63 
abeas corpus, 
Evidence of procuring writ without engagement by 
accused, disciplinary proceedings, § 33, p. 789, 
n. 6 
Reasonableness of fec of preparing writ, § 101, p 
1087, n. 50 
Habitual drunkenness, 
Defense to proceeding for suspension or disbar- 
ment, § 25, p. 764 
Suspension or disbarment, § 24, p. 763, n 38 


Application for admission to practice, § 11, p. 718 
Summary proceedings to compel payment over 
of money, § 159, pp. 1014-1017 
Suspension or disbarment, § 26, p. 768; § 84, pp. 
791-796 
Review of proceedings, § 37, p 804 
Determination of committee or referee, § 
87, p 804 
Heirs of plaintiff, lien ot attorney as superior to rights 
of, § 229 
Home owners’ loan act, statute prohibiting collection 
of fees from persons applying for loan, § 161, p. 
1018, n. 43 
Honesty, 
Client’s false charge of dishonesty as discharge 
without cause, compensation, § 169, p. 1081, n. 
4 
Defense in disciplinary proceeding, $ 25, p 764 
Disqualification to represent adverse interests, § 
47, p. 824, n. 7 
Qualifications for admission to practice, § 7, p. 
718 
Hospital’s lien, priority over lien of attorney, § 229, 
n. 49 
Husband and wife, 
Liability of attorney paying to wife money award- 
ed to husband, § 52, p. 835, n. 2 
Summary proceedings, 
Compel payment over of money, wife of client 
as party, $159, p 1018, n. 90 
Recover payment made by wife to attorney, 
§ 159, p. 1011, n. 64 
Wife's title to realty, noticd to attorney as notice 
to client, § 60, p. 857, n. 48 
Ignorance, 
Amount of attorncy’s lien, immateriality as re- 
spects settloment in disregard of, § 231, p. 
1182, n. 79 
Compensation in absence of benefit to client, § 
166 
Hmployment of attorney affecting lability for 
compensation, § 169, p 1030, n 61 
Right to compensation, § 167, p. 1027 
Ignorance of law, 
Attorney’s liability for loss resulting from, 3 142 
Defense to proceeding for suspension or dis- 
baiment, § 25, p. 765 
Surpension or disbarment, § 19, p. 784 
Tilegal contracts, partners, § 56, p. 842 
Dilegal employment, lien of attorney as affected by, 


§ 200 
TlIness, suggestion of simulation of illness by wit- 
ness aflectmg attorney’s right to compensation, 
§ 167, p. 1026, n. 23 
Immoral conduct, ground for suspension or disbar- 
ment, §§ 20, 24, p 768 
Immunity, right to practice, § 4, p. 700 
Impertinent pleadings, 
Answer 1n disciplinary proceeding, amendment, § 
32, p. 780 
Liahihty of attorney for costs, $ 50, p. 832 
Implied agreement, 
Charging lien of attorney, § 211, p. 1147, n. 8 
Compensation, § 190 
Value of services and amount of compensa~- 
tion under, § 191, pp. 1078-1089 
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Implied agreement—Continued, 
Employment contract, § 65 
Pleading in action for compensation, § 208, p. 
1109 
Implied authority in general, § 79, pp. 896-8988 
Acceptance or waiver of service of notice, § 88 
Acknowledging client’s mdebtedness, § 102 
Afhdavits, authority to make, § 89 
Admissions, authority to make, § 100, pp. 920- 
922 


Appeal, authority to conduct, § 95, p. 913 
Appearance by attorney, § &2, p. 90+4 

Arbitration, authority to submit to, § 91 
Assignment or disposition of judgment, § 93 
Attachment, issuance and contiol of proceedings, 


$ 88 
Bonds, authority to execute, § 103, p. 926 
Change of venue, § 85 
Collection and enforcement of judgment, §§ 96— 
U8 


Compromise and settlement, § 105, pp. 928-932 
Conduct and control of ligation, § 80, pp. 898- 
902 
Confession of judgment, § 86 
Consent judgment, § 86 
Contracts, authority to bind client by, § 108, pp 
924-027 
Dismissal, discontinuance or nonsuit by attor- 
ney, § 87, p 909 
Execution, authouty respecting, § 97 
Indemnity contract, § 108, p 926 
Inteilocutory proceedings, §§ 84-92, pp. 907-011 
Judgment and proceedings thereafter, § 98 
Matters unconnected with litigation, : 101-106, 
pp. 928-028 
Modification or alteration of judgment, § 98 
Payment, authority to receive, § 106, pp. 9384-088 
Judgment, § 99, pp. 916, 917 
Reference, authority to submit to, § 91 
Release by attorney, § 105, pp. 932-034 
Retraxit, authority to enter, § 87, p. 909 
Revival of action, 3 90 
Satisfaction of judgment, § 99, pp. 916, 917 
Statements, authority to make, § 100, pp. 920- 
922 
Stipulations and agreements, § 100, pp. 917-020 
Submission of controreisy without action, § 92 
Waiver by attorney, § 10, pp. 922, 923 
Implied findings, attorney's action to recover com- 
pensation for services, § 205, p. 1136, n 30 
Implied promise, burden of proof as to in action for 
compensation for services, § 204, p. 1113, n. 12 
Implied ratification by client of attorney’s acts, § 71, 
pp. 870, 872 
Impossibility of performance affecting compensation 
ae confingent fee contract, § 188, pp. 1074, 
1 
Impounded funds, lien of attorney as affected by 
subsequent settlement, § 231, p. 1184 
are imposition in disciplinary proceedings, 
Dp. 
In forma pauperis, duties of attorney, § 4, p. 707, n. 


84 
i aad 


Incapacity to continue services, operation of law, 
right to compensation, § 170 
Incidental expenses, assignment as counsel by court, 
compensation, § 172, p. 1085 
Incidental suits, lien of attorney for services in, § 
218, p. 1151 
Incldents of relationship in general, §§ 66-71, pp. 
850-874 
Income tax, 
Attempt to evade as ground for suspension or 
disharment, § 21, p. 737 
Refund, lien of attorney employed to obtain, § 218, 
p. 1151, n. 26 
Reimbursement for traveling expenses, § 180, n. 
62 


Incompetent persons, 
Infants, post 
Insanity, post 
Reasonable value for services rendered, § 191, pp. 
1083, 1084 
Increased fee, burden of proof as to voluntary ac- 
tion on part of client, § 204, p. 1116, n. 46 
Incriminating circumstances, punishment in disci- 
plinary proceeding, § 38, p. 810 
Indebtedness, attorney’s authority to acknowledge 
client's indebtedness, § 102 
Indecent pleading, to coerce payment or settlement, 
suspension or disbarment, § 28, p. 756 
Indecorous language, duty in presenting points, § 4, 
p. 708, n. 88 
Indemnity, 
Attorney’s authority, 
Make indemnity contract, § 108, p. 926 
Release indemnitor, § 105, p. 933 
Evidence of attorney’s authority to release, § 76, 
p 887, n. 50; p. 892, n. 97 
Independent action, 
Chaiging lien of attorney enforced by, § 236 
Lien of attorney enforced by after settlement by 
parties, § 231, p. L188 
Substitution or change of attorneys in, § 121, p. 
053 


Independent advice to client affecting validity of 
transaction with attorney, § 127, p. 968 
Conveyance, mortgage or assignment by client to 
attorney, § 128, p. 970 
Indictment or information, 
Oharges for disbarment, § 81, p. 776, n. 8 
Practicing without admission to practice, § 16, p 
T27 


a ee eee eae Oe meee 


Compensation, § 172, pp. 1083-1087 
Individual interest acquired in violation of duty, ac- 
counting to client for, § 184 
Indorsement, 
Attorney’s authority, § 104 
Lien of attorney, § 215, p. 1158 
Original writ, 
Liability for costs, § 50, p. 831 
Liability for officer's fees, § 51 
Ratification by client of attorney's indorsement, § 
T1, p 878 
Industrial commission, appearance before as practice 
of law, § 3, p. 705, n. 30 


Inattention to business, ground for suspension or dis- | Inequitable conduct, contract for compensation, § 181, 
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Inexperience alterations due to inexperience, suspen- 
sion or disbarment, § 28, p. 756 
Infants, 
Assignment as counsel by court in civil cases, com- 
pensation, § 172, p. 1087 
Duty to inform court of infancy of litigant, § 
4, p. 708, n. 86 
Evidence of comp1omise of infant’s claim in disci- 
plinaly proceeding, § 83, p. 787, n 5 
Practice without admission, by guardian or next 
friend, § 16, p. 725 
Qualifications for admission to practice, § 7, p. 718 
Reasonable fee for services rendered to, § 191, 
pp 1083, 1084 
Settling infants’ cases without order of court, sus- 
pension or disbarment, § 28, p. 762 
Inference of guilt mm disbarment proceeding, § 838, p 
785, n. 94, 98 
Information, 
Attorney’s duty to inform client of interest in 
subject-matter, § 125, p. 959 
Client’s duty to furnish, § 125, p. 958, n 45 
Disbarment, stipulation for dismissal affecting 
right {o 1eistatement, § 41, p 815 
Misconduct, § 30, p. 775 
Information and belief, verification of charges in dis- 
barment proceeding, § $1, p 778 
Inheritance tax, deduction im computing contingent 
fee, § 191, p. 1091, n. 71 
Injuuction, 
Acceptance of retainer against former client, § 
48, p. 820, n. 37 
Bond, attoincy’s authorily to, 
Execute, § 103, p 027 
Release, § 106, p 933 
Equi alent to conviction as affects conclusiveness 
in disciplinary proceedings, § 83, p 790, n. 7 
Notice to attoincy of continuance as notice to 
clicnt, § 69, p. 800 
Innocence, piesumplion in disbarment proceeding, § 
33, p. T80 
Inquest, proceeding for suspension or disbarment, § 
28, p. T71 
Insanity, 
Lien of attorney, § 213, p. 1154, n. 40; § 217 n. 20 
Reasonablenecss of fee for services rendered to, § 
191, p. 1086, n. 47 
Right to compensation under assignment as coun- 
sel by court, § 172, p. 1084 
Suspension or disbarment, § 19, p. 784; § 23, p. 
745 
Termiuating attorney’s employment contract, § 
115 


Insolvency, 
Client’s remedies, § 158, p. 1005, n. 10 
Collecting aitorney’s duty to file claim against 
insolvent estates, § 144 
Failure to pay funds to client, suspension or dis- 
barment, § 23, p. 750 
Inspection of papers, 
Substitute attorney, § 122, p. 955 
Summary proceedings to compel, § 158, pp 1005- 
1007 
Instructions, 
Accounting by attorney, § 154, p. 994 
Attorney's authority, § 78, p. 895; § 81 
Waive particular instructions, § 100, p 923 


Tnstructions—Continned, 
Comper sation, action by attorney to recover, $ 205, 
p 1138 
Disciplinary proceeding, § 84, p 703 
Money collected, action against atto1ney for, § 154, 
p. 994 
Negligence or wrongful acts, § 157, p 1002 
Instructions to attorney, 
Burden of proof mm action for violation of, § 157, p. 
1000 
Damages for violation, § 157, p. 1004 
Enfoicement of lien of attorney after settlement 
in disregard of, § 281, p 1194, n. 48 
Failure to instruct as defense in action for nex- 
ligence, § 156 
Liability for violation, § 148 
insurance, 
Attorney’s authority to receive payment of pro- 
ceeds, § 106, p 935 
Computation of contingent fee in action on policy, 
§ 191, p. 1091, n. 72 
Defrauding insurance company by fictitious claim, 
suspension or disbarment, § 28, p. 760 
Fraudulent proof of loss as ground for suspension 
or disbarment, § 21, p. 7388 
Liability of insurance company inducing client to 
breach contract of retainer, § 53, p. 836, n. 10 
Retaining lien of attorney on pohcy, § 225, p. 1168 
Suing insurance company in supreme court in- 
stead of in municipal court, suspension or d1s- 
barment, § 28, p. 761 
Insurer, attorney as insurér of results, § 141 
Intemperate nature, admission to practice of attor- 
ney from another state, § 15, p. 722, n, 77 
Intent, 
Conversion of client’s funds, suspension or dis- 
barment, § 23, p 749, n. 47 
Disqualification to repiesent adverse interests, § 
47, p. 824, n. 7 
Interest, 
Adverse interest, ante 
Client’s right to discharge, § 109, p. 942 
Counterclaim in action for money collected, § 
153, n. 02 
Damuges for attorney's negligence or wrongful act, 
§ 157, p. 1004 
Disbursements by attorney, § 191, p. 1092 
Fees, § 191, pp 1002, 1093 
Included in amount on which percentage is reck- 
oned in determining contingent fee, § 191, p 
1092 
Liability of attoiney for, § 186 
Moncy withheld by attorney, § 154, p. 994 
Payment of principal to attorney authorized to 
collect, § 106, p. 934 
Personal interest not to be adverse to those of 
chent, § 4, p TOS 
Public in integiity of attorney, § 4, p. 707, n. 84 
Refund on termination of partnership, § 56, p. 889, 
n 30 
Substitution, right affected by, § 119 
Summaly procecdings to compel payment over of 
money, allowance of interest, § 159, p. 1016, n 
24 


Suspension or disbarment for representing con- 
flcting interests, § 23, p. 746 
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Interference with, 
Performance of contract by attorney, compensa- 
tion, § 183, p. 1061 
Relation, liability of third persons, § 53 
Interlocutories in action for attorney’s negligence, § 
157, p. 1003, n. 91 
Interlocutory ploceedings, attorney’s authority respect- 
ing, §§ §1-02, pp. 907-911 
Intermeddling with clients of other attorneys, sus- 
pension o: disbarment, § 23, p. 7b1 
Inteimediate appellate court, review of discretion in 
suspension ol disbarment proceeding, § 37, p. 801, 
n 77 
Inte1 pleader, lien of attorney on funds held, § 211, p 
1144, n. 87 
Intervention, 
Attorney rendering service under contingent fee 
contract, § 189, p. 1075, n 42 
Compersation, action for, § 202 
Divorce action as notice of attorney's lien, § 215, 
p 1159, n. 92 
O1lginal suit, enforcement of attorney’s lien after 
pettlement in disregard of, § 231, p. 1190, 2. 
48 
Paity’s right to conduct own defense, § 63, n. 19 
Piotection of chaiging hen of attorney by, § 238, 
p 1208 
Revive judgment, enforcement of attorney’s charg- 
ing hen by, § 235 
Stipulation by defendant's attorney binding on 
inte1vener, § 100, p. 918, n 14 
Intoxicating liquors, violation of law as ground for 
suspension or disbarment, § 21, p. T38 
Intoxication, suspension or disbarment, 
Appeating in court to partiapate in case, sus- 
pension or disbaiment, § 23, p. 761 
Attempt to make opposing attorney drunk, § 23, 
p 751 
Defense to proceeding for suspension or disbar- 
ment, § 20, p. T64 
Envalidity of poition of decree in disciplinary pro- 
cecdings, $ 36, p. 708 
Investigation of, 
Case, as practice of law, § 8, p. 706, n. 31 
Charges for suspension or disbarment, § 27, p. 
T?0 
Misconduct of attorney admitted from another 
jurisdiction, cost, § 15, p. 723 
ee suspension or disbarment, 
§28,p 7 
Investment, summary proceedings against attorney to 
recover money intrusted for investment, § 159, 
p. 1011, n. 60 
Invited error, appeal in suspension and disbarment 
proceeding, § 87, p 802, n. 81 
Jesues on proceeding, 
Admission to practice, § 11, p. 717 
Compensation, § 208, pp. 1110-1112 
Lien of attorney, enforcement after settlement in 
disregard of, § 231, p. 1191, n. 46 
Money collected by attorney, § 154, p. 991 
Substitute attoineys, § 122, pp. 955, 956 
Itemized services and charges as basis of determining 
reasonableness of fee, § J91, p 1085 
IL. W. W., delivering address under auspices of, sus- 
peiision or disbarment, 3 24, p. 768, n. 38 


Joinder of parties, 
Action for breach of contract or conversion, § 157, 
p 997 
Action for compensation, § 202 
Attoiney’s authority to induce joinder, $ 81 
Negligence of attorney for failure to join unborn 
child, § 146, p 983 n. 1 
Summary proceedings to compel payment over of 
money, § 159, p 1018 
Joinder of proceedings for suspension or disbarment, 
§ 26, p 768 
Joining resident attoiney by nonresident attorneys 
for ti1al of the case, § 15, p. 724 
Joint attornes s, 
Authority, § 70, p. 898 
Payment and satisfaction of Judgment by, § 99, p. 
916 
Payment, authority to receive, § 106, p. 934, n. 81 
Reasohableness of fees, § 191, p 1085 
Joint contracts, compensation, § 182, p 1065, n. 44 
Joint defendants, lability for compensation of attor- 
ney employed by one defendant, § 178 
Joint indictment, assignment as counsel by court, com- 
pensation, § 172, p. 1085 
Joint habilty, piesumption in action for compensa- 
tion, § 204, p. 1135 
Joint parties, authority of attorney to appear for, § 62 
Joint toit-feasors, notice of motion for contribution 
served on attoiney, § 83, n. 50 
Joint tial in disciplinary proceeding, § 84, p. 791 
Judges, 
Attorney becoming judge, termination of services 
affecting 11ght to compensation, § 170 
Dislike for judge not to affect duty to uphold 
dignity of court, § 4, p. 708, n. 36 
Jurisdiction and control by state bar association, 
§ 60 
Lack of moral qualification as ground for sus- 
pension or disbarment, § 24, p. 764 
Misconduct as judge as ground for suspension or 
disbarment, § 23, p. 756 
Misconduct towards judge as ground for suspen- 
sion or disbaiment, § 28, p. 751 
Probate judge giving advice without admission 
to bar as practice of law, § 8, p. 704, n. 80 
Statement as reflecting on, defense to proceeding 
for suspension or disbarment, § 25, p. 766 
Judgment debtor, 
Enforcement of charging lien agaunst, § 234, p. 1201 
Party to proceedings to enforce attorney's charg- 
ing lien, § 238, p. 1207 
Judgment docket, entry of aitorney’s lien on, § 215, 
p. 1158, n 83 
Judgment liens, 
Authority of attorney to release, § 105, p. 988 
Ohent accepting payment after assignment, liabil- 
ity of attorney, § 52, p 835 
Lien of judgment for attorney’s fee, § 206 
Judgments, 
Action by person not licensed to practice, validity, 
$16, p. 725 
Action for attorney’s negligence or wrongful acts, 
§ 157, p. 1008 
Allowance of attorney’s fees, interest of attorney, 
§ 163 
Alteiation, attorney’s authority to alter, § 93 


1418 


ATTORNEY AND OLIENT 


Judgments—Continued, 


Assignment of judgment, 
Attorney’s authority to assign, § 98 
Termination of attorney's authority to recelve 
payment by, § 99, p. 916 
Attorney’s authority respecting judgment and pro- 
ceedings thereafter, § 98 
Atloiney’s duty to see that interest of client is 
protected respecting judgment, § 146, p 084 
Burden of proving attolney’s want of authority in 
ploccedings to set aside, § 76, pp. 887, n. 46, 
888 
Charging lien, 
Attaching to judgment, § 228, pp 1160, 1170 
Enforcement of lien by action on, § 237 
Proceedings to enforce, § 2388, p. 211 
Colicction and enforcement, attorney's authority, 
$§ 96-08 
Condition precedent to charging lien, § 211, p 
1145 
Death of client terminating attorney's authority 
to receive payment of judgment, 3 113 
Default Judgments, ante 
Disciplinaly proceedings, conclusiveness as to re- 
instatement, § 41, p 814 
Equitable owner’s liability for attorney's fees in 
procuring judgment thereon, § 175, p 1042, 
n. 7 
Wxecuting paper purporting to be a judgment, sus- 
pension or disbarment, § 23, p 756 
False or fraudulent judgment, suspension or dis- 
barment for procuring, § 28, p 755 
Lien, proceedings to enforce lien aiter settlement 
in disrcgard of, § 231, p. 1195 
Modification, atiorncy’s authority to modify, § 93 
Negligence of collecting attorney in securing judg- 
ment, § 144 
New attorney employed to enforce judgment, § 
121, p. 953 
Notice of attorney's lien before, § 215, p. 1159 
Notice to attoincy, 
After final judgment as notice to client, 3 69, 
p. 857 
Relating to judgment received after terml- 
nation of authority, § 69, p 806 
Opening judgment, attorney's authority, § 04 
Part payment of judgment, attorney's authority 
to accept, § 106, pp 936, 037 
Payment of judgment, atlorney’s authority to re- 
celve, § 99, pp. 915-017 
Proceedings before judgment, attorney’s author- 
Hy respecting, §§ 81-83, pp 902-006 
Remission or reduction of judgment, attorney’s 
authority, § 105, p 933 
Sale or disposition of judgment, attorney’s au- 
thority, § 93 
Satisfaction of judgment, attorney's authority 
respecting, § 99, pp. 915-017 
Set-off against judgment protection of attorney’s 
lien against, § 232 
Settlement after creating liability to attorney for 
value of hen in independent action, § 231, p. 
1188, n. 36 
Substitution of attorneys to enforce judgment, § 
121, p. 958 
Summary proceedings to compel attorney to pay 
over money, § 159, p. 1017 
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Judgments—Continued, 


Suspension or disbarment, § 18, p. 780, $ 86, pp. 
797-799 

Appellate court, § 87, p 800 

Termination of relation of attorney and client by 
rendition and entry of judgment, § 116, pp. 
948, 949 

Vacation, attorney’s authority, § 94 

Wrongful entry by attoiney, client’s liability for, 
$ 68, n. 91 


Judicial sales, 


Attorney's authority respecting, § 98 
Purchase of client’s property by attorney at, § 
G69, p 861, § 126, pp 961, 968 


Jurisdiction, 


Admuirsion to practice, § 5, pp 709-711, $ 6 

Buinging suit m wrong jurnsdiction with corrupt 
motive as giound for suspension or disbar- 
ment, § 23, p. 755 

Charging lien, proceedings to enforce attorney’s, 
§ 238, p. 1206 

Compel payment over of money collected in fed- 
eral court, § 159, p 1000 

Compensation, action for, § 200 

Lien, proceedings to enfoice attorney's hen after 
settlement in disregard of, § 231, p 1190 

Objection to attorney’s authority, jurisdiction to 
determine, § 74, p. 884 

Proceedings for substitution of attorney, § 121, 
pp 952, 953 

Summary proceedings to, 
Compel payment of fees, § 194, p. 1101, n. 63 
Compel payment over of money, § 150, pp. 

1009, 1010 
Determine amount of compensation, § 104, 
p 1100, n 60 


Jurors, 


Bribing or tampering with as ground for sus- 
pension or disbarment, § 23, p 53 

Conversing before jurors as to merits of case as 
ground for suspension or disbarment, § 23, 
p 760 

Notice to attorney respecting jurors as notice to 
client, § 09, p 866 


Jury service, exemption, § 42, p 821 
Jury trial, 


Attorncy’s action for compensation, § 205, p. 
1129 

Attorney’s authority to determine whciher trial 
shall be by jury, § 81, n 8 

Attorney's authonty to waive, § 100, p. 923 

Deprivation of mght by attorney’s proccedings 
to impress lien on property, § 238, p. 1206 

Ratification by chent of attoiney’s waiver, § 71, 
p 878 

Summary proceedings against attorney, § 158, p. 
1005, n 14 

Suspension or disbarment, § 28, p. 771 


Justices of the peace, 


Charging lien of attorney as attaching to judg- 
ment of, § 228, p. 1172 

Defenses to contempt proceeding in practicing be- 
fore justice without authority, § 16, p. 727 

Misconduct as ground for suspension or disbar- 
ment, § 28, p. 757 

Perfecting appeals from as practicing law, § 8, 
p. 704, n. 80 
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Justices of the peace—Continued, 
Practice before without admission, § 16, p. 125, 
n. 9 


Knavery, charging lien of attorney as protection 
against, § 211, p. 1142 
Knowledge, 
Attorney as knowledge of client, § 69, pp 853- 
867 
Attorney’s lien as estoppel to object to failure to 
give notice, § 215, p 1155, n. 61 
Ceitificate as to good character of applicant to 
be given from pe1sonal knowledge, § 7, p. 
718 
Client as knowledge to attorney, § 70 
Element of ratification by client of attorney's 
acts, § 71, pp 868, 871 
Delegation of attorney’s authoiity, § 107, 
p 940 
Tgnorance, ante 
Ku Klux Klan, oath of applicant for admission to 
practice, § 12, p. 720, n. 63 
Labor on case, evidence in action for compensation, 


Accounting by attorney, § 153 
Client in asserting imvaldity of transaction be- 
tween attorney and client, § 127, p 969 
Negligence of attozney, action for, § 156 
Preventing attoiney from continuing original suit 
to piotect lien after settlement, § 231, p. 
1188 
Proceeding for suspension or disbarment, § 25, 
p 766 
Purchase of client’s property by attoiney, laches 
affecting client’s rights, § 126, p. 962 
Right of substitution, § 121, p 952 
Summary ploceedings to compel payment, 
Of fees, $ 194, p. 1101, n 62 
Over of money, $ 159, p 1012 
Land, lien of attorney on, § 228, p 1174 
Land office proceeding, lien of attorney participating 
in, § 213, p. 1151, n 26 
Larceny, ground for suspension or disbarment, $ 21, 
p. 788 
Law clerks, 
Burden of proof in suing for compensation, § 57 
Services as practice of law, § 3, p. 704, n. 80 
Law creating relationship of attorney and client, $ 
65 


Law school, approval affecting qualifications for ad- 
mission to practice, § 8, p. 714, nu. 91 

Lawyer defined, § 8, p. T03 

Layman furnishing attorney, right to lien, § 209, n. 
68 

Laziness, ground for suspension or disbarment, § 
28, p. 744, n. 20 


Attorney's authority to make, § 108, p. 925 

Evidence of attorney's authonty respecting, § 
76, p. 891 

Negligence of attorney in representations as to 
lease, § 156, n. 42 

Notice to attorney of outstanding lease as no- 
tice to client, § 69, p. 859, n. 62 

Leave of court, 

Appeal in suspension or disbarment proceeding, 

§ 37, p. TO9, n. 62 


Leave of court—Continued, 
Continuance of original suit to protect Ifen of 
attorney after settlement, § 231, p. 1187, n. 
21 
Withdrawal of attorney, § 110, pp. 948-045 
Legacy, contingent fee contract as equitable assign- 
ment of legacy, § 187, p 1070, n. 96 
Legal papers, 
Disbarred attorney holding himself out as com- 
petent to draw papers as violation of law, 3 
40, p 814 
Possession of attorney, subject-matter of retain- 
ing lien, § 225, p 1166 
Preparation as practice of law, § 3, p. 704, n. 80 


r Legatee’s interest in estate, lien ef attorney on, § 


228, p. 1178, n 27 
Legislative interference with judicial power by pre- 
sciibing qualrfications to practice, § 5, p. 710 
Letters, 
Discharge of attorney by, § 109, p. 942, n. 81 
Evidence in action against attorney to recover 
money collected, § 154, p. 992, n. 16 
Evidence on application for reinstatement, § 41, 
p. 818, n. 37 | 
Notice of attorney's lien by, 3 215, p. 1157, n 77 
Suspension or disbarment, ground for, 3 23, pp 
744, T51, n 75, 758, 758, n 42, 760 
Letters patent, admission to practice, § 5, p. 711, n. 61 
Liabilities of attoirney to, 
Client, §§ 125-150, pp 957-1017 
Representation of adverse interests, § 47, p. 
825 
Third person, § 52, p 8835 
Liabilities of client for attorney's acts, § 68 
Liability insu ance, 
Attoiney’s authority to agree to waiver of de- 
fense, § 100, p. 919 
Evidence of attorney’s authority to receive no- 
tice, § 76, p. 892 
Libel, giound tor suspension or disbarment, § 21, p. 788, 
§ 23, Dp T53 
License to practice, § 14 
Adunission to practice, generally, ante 
Cancellation Suspension and Disbarment, post 
Contracts for services of persons not licensed, 
compensation, § 181, p. 1050 
Discharge on ground of nonadmuission in other 
jurisdiction, § 109, p. 941, n. 27 
Fee, § 55 
Nonpayment of annual fee as ground for 
suspension or disbarment, § 23, p. 761 
Pleading license in action for compensation, § 
208, p. 1109 
Refural of right to surrender license, § 17 
Sharing compensation with unlicensed peisons, 
Suspension or disbarment, § 23, p. 759, n. 53 
Temporary, license to attorney from another ju- 
risdiction, $15, p 7%22 
Tiial of particular case by attorney from anothb- 
er jurisdiction, § 15, p. 728 
Lien of attorney, 
Accounting by attorney, lien affecting duty, § 133 
Assignment, § 212 
Assistant counsel as entitled to, § 200 
Associate counsel, § 209 
Bastardy proceedings, § 228, p. 1172 
Bond releasing, § 222 
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Lien of attorney—Continued, 
Cancellation in eguity, § 207, n. 52 
Charging lien, ante 
Client’s remedy against imposition, § 207 
Constr’stion of statutes relating to, § 208 
Contingent employment, § 209, nu. 64 
Cumulative, § 207 
Defense to, 
Action for negligence, 3 156 
Summary proceedings to compel payment 
over of money, § 159, p 1012 
Discharge of attorney as affecting, § 219 
Discharge of lien, § 218 
Duration, § 217 
Enforcement of, 
Cherzing hen, § 234, pp 1200-1202 
Retaining len, § 233 
Fees covered, § 213, pp 1149-1154 
Filing of for amount allowed as sufficient to 
sLov a'torney was entitled to no more, § 
204, p 1128, n 59 
Gcveraing law, § 207 
Leyman furnishing attorney not entitled to, § 
209, n 63 
Lo2el Jew fixing, 3 207, n. 51 
Loss of, § 218 
Mon2y in haids of particular persons, § 228, p. 
1172 
Nature, § 207 
Notice, § 215, pp 1155-1161 
Admission of value of services rendered, § 
205, p. 1132, n 1 
Partial assignment, § 212 
Perfection of, §§ 214, 215, pp. 1155-1161 
Persons entitled, § 209 
Priority, § 220 
Proceedings to perfect, §§ 214, 215, pp. 1155-1161 
Protection against, 
Assienment hy client, § 230 
Sat-off hetween parties, § 282 
Settlement between parties, § 231, pp. 1180- 
1197 
Release of judgment as operating to discharge, 
§ 221 
Relinquishment of possession resulting in loss 
of, § 224 
Remedies of attorney in case of settlement in 
disregard of hen, § 231, p. 1185 
Retaining lien, § 193, p. 1005, § 210 
Right to, § 207 
Satisfaction of judgment as operating to dis- 
chaige, § 221 
Scope of as affected by relation, § 207 
Security, takmg of as release of lien, § 222 
Service of notice, § 215, p 1158 
Servicer covered, § 213, pp. 1149-1154 
Set-off between parties, protection against, § 232 
Setting aside assignments made in fraud of, § 
230 


Settlement between parties, protection against, 
$ 231, pp 1180-1197 
Statctory provisions, § 208 
Subject-matter of, 
Charging hen, § 228, pp. 1169-1176 
Retaining llen, §§ 225-227, pp. 1166-1169 
Substitution affected by lien, § 122, pp. 958-050 


Lien of attorney—Continued, 

Suit for compensation walving lien, § 228 

Summary proceedings to compel delivery of pa- 
pers on which attorney has lien, § 158, p. 
1008 

Termination, § 217 

Time of atiaching, § 216 

Waiver. § 218 

Withdrawal fiom case affecting, § 220 

Liens, attorney's authority to release, § 105, p. 985 

Life tenant’s attorney's authority to bind owner of 
fce simple estate, § 62, n 15 

Limitations Statute of Limitations, post 

Lamited jurisdiction, power of courts to suspend or 
dishar, § 18, p 731 

Liquidation of bankrupt, Hen of attorney for services 
rendered in connection with, § 213, p. 1150, n. = 

Litigant’s right to act In person or by attorney, § 63 

Litigation, 

Attorney's authority relating to matters not im- 
mediately connected with, $$ 101-106, pp. 
923-098 

Attotney’s anthority to conduct and control, § 
80, pp 898-902 

Care and skill required in conducting, § 146, pp. 

Knowledge of attorney respecting litigation as 
knowledge of client, § 69, pp. 865-867 

Loans, 

Care required in lending client’s money, § 141, 
n 58 

Certifcate of evidence, effect of as respects right 
of attorney to retaining lien, § 225, p. 1.07, 
n 10 

Client’s funds by attorney, § 130 

Evidence of loan to client in disciplinary pro- 
cecdings, § 38, p 789, n 6 

Obtaining for concealment of facts as negativ- 
ine good moral character, § 7, p 712, n 70 

Payment to attorney authorized to make loan, 
§ 106, p 935 

Suspension and disbarment on ground of loan to 
or from client, § 28, p. 745 

Lobbymg, compensation under contracts for services, 

§ 181, p 1060 

Local counsel, rules of court requiring employment by 
counsel of record, validity, § 5, p. 710 
Loss of, 

Attorney’s lien, § 218 

Client’s funds, lability for, § 139 

Right to object to attorney’s authority, § 74, Pp. 


883 

Magistrate, misconduct as ground for suspension or 
disbarment, § 23, p 757 

Malicious prosecution, lien of attorney attaching in 
action for, § 228, p. 1178 

Mandatory disbarment, § 88, p 811 

Marriage, misstatement in application as ground for 
suspension or disbarment, § 24, p. 763, n. 38 

Married women, eligibility for admission to bar, § 7, 
p. 714 

Marshaling assets, lien of attorney, § 280 

Massachusetts trust, notice to attorney relating to as 
notice to client, § 60, p. 865 

Master and servant relationship between attorney 
and chent, § 6 
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Materialman’s lien, evidence in action for failure to , Modification of contract, attorney’s authority, § 103, 


perfect, § 157, p. 1001, n. 88, 89 


p 925 


Mentally incompetent client, grounds for suspension | Modification of judgment, 


or disbarment, § 23, p. 745 
Merchantable title, negligence of attorney affected by 
client’s failure to furnish, § 140, p. 978, n. 47 
Merger, 
Cause of action into judgment, effect of as re- 
spects attorney’s charging hen, § 228, p. 
1170, n 92 
Contracts for compensation, § 181, p. 1052, n. 19 
Lien of attorney mto judgment, § 217 
Mesne process, privilege from arrest, § 44 
Mexican divorce, 
Attorney’s liability for musrepresentation as to 
validity, § 188, n. 20 
Return of fee on failure to procure, § 192, n 9 
Militia, exemption from service, § 42, p 821 
Minerals, charging lien of attorney on, § 228, p. 1174, 
n 85 
Mingling client’s and attorney’s funds, § 139 
Mining claims, medium of payment under contingent 
fee contract, § 187, p. 1068, n. 86 
Minors. Infants, ante 
Minutes of city council, evidence of employment in 
action for compensation, § 204, p. 1118, n. 66 
Mitigation of punishment in disciplinary proceeding, 
§ 38, p. 808 
Misappropriation, 
Conversion, ante 
Qorporate officer, lien of attorney engaged to re- 
cover, § 211, p. 1144, n. 86 
Fonds of client as ground for suspension or dis- 
barment, § 23, p. 746 
Misconduct, 
Admission to practice of attorney from another 
state, § 15, p. 722, n. T7 
Action for, $$ 155-157, pp 9904-1005 
Attachment for contempt for nonpayment of 
costs, § 50, p 832 
Burden of proving as defense in action for com- 
pensation, § 204, p. 1115 
Compensation affected by, § 167, p. 1025 
Costs liability of attorney for, § 50, p. 831 
Substitution on ground of lien affected by, § 122, 
pp. 954, 955 
Suspension and disbarment, generally, post 
Misdemeanor, 
Conviction as ground for suspension or disbar- 
ment, § 21, p. 786, n. 24, p. 740, n 94, p. 742 
Illegal fees in bill of costes, § 161, p. 1019 
Notice of proceeding for suspension or disbar- 
ment, § 27, p. 769 
oe without admission to practice, § 16, 
Dp. 
Misleading instructions in disciplinary proceeding, § 
84, p. 793 
Mistake, 
Contract for attorney’s fees, § 182, p. 1057 
Contingent fee contract, § 186, p. 1065 
arr} for suspension or disbarment, § 28, p. 
7 
Honest mistake affecting right to compensation, 
§ 167, p. 1026, n. 31 
Negligence, generally, ante 
Misuse of court records or papers as ground for sus- 
pension or disbarment, § 23, p. 756 


Attorney’s authority, § 98 
Disbarment by reimstatement, § 41, p. 814, n. 8&9 
Disbarment proceedings, § 36, p 798 

Modification of order admitting attorney from an- 
other jurisdiction, § 15, p. 728 

Money, 
Action for money collected, §§ 152-154, pp. 987- 

994 


Attorney's authority to dispose of client’s mon- 
ey, § 104 
Collected by attorney and not paid over, § 189 
Retaining lien of attorney on, § 225, p. 1168 
Collecting attorney authorized to accept money, 
§ 106, p. 987 
Summary proceedings to compel payment over 
of money, § 159, pp. 1007-1017 
Money had and received as form of action for com- 
pensation, § 197, p. 1104 
Money judgment, charging lien of attorney attaching 
to, § 228, p. 1171 
Moot questions, 
Reinstatement, § 41, p 815 
Review in suspension or disbarment proceeding, 
§ 37, p. 802 
Moral character, issue on application for admission 
to practice, § 11, p. 717 
Moral delinquency, ground for suspension or disbar- 
ment, § 19, p. 7838 
Moral turpitude, 
Burden of proof in disbarment pioceeding, § 33, 
p. 781 
Qonclusiveness of conviction in disciplinary pro- 
ceeding, § 38, pp. 789, 790, n. 9, 10 
Notice of proceeding for suspension or disbar- 
ment, § 27, p. 769 
Suspension and disbarment on ground of, § 18, 
p. 730, § 10, p. 733, § 21, p 786, n. 24, § 23, 
p 742, $38, p. 807, n. 54, p. 811 
Mortgages, 
mie attorney’s authority to accept, 3 101, 
p 
Attorney as additional security for fees, estoppel 
to assert lien, 3 222 
Attoiney purchasing with notice of mortgage as 
bona fide purchaser, § 69, p 861 
Attorney to secure payment of fees and dis- 
bursements, § 180 
Burden of proving, 
Attorney’s authority to recelve payment, § 
16, p 887 
Negligence in collecting, § 157, p. 1000, n. 77 
Contingent fee contract dependent on redemp- 
tion, § 188, p. 1072, n 9 
Contingent fee contract to foreclose mortgage, § 
188, p. 1071, n. 8, § 191, p. 1091, n. 71 
Damages for attorney’s negligence in permitting 
aoa of foreclosure suit, § 157, p. 1008, 
n. 
Dealings between attorney and client, § 128, pp. 
960-971 


Hvidence, 
Action for negligence of attorney in failing 
to file, § 157, p. 1001, n. 88 
Attorney's authority to assign, § 76, p. 892 
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Mortgages—Continued, 

Evidence—Continued, 

Attorney’s authority to recelve payment, § 
76, p 892, n 98 

Foreclosure by advertisement as practice of law, 
§ 8, p TOo, n. 30 

Instruction in action for negligence in drafting, 
§ 157, p 1008, n. 91 

Notice to attorney as notice to, 
Client, § 69, p 857, n. 47, pp 858, 864, n. 2 
Person clanning under moitgage, § 69, pp. 

861-863 

Purchaser, § 69, p 859, n. 61 

Preparation as practice of law, § 3, p. 706, n. 81 

Priority of lien of attorney, § 220, n 55 

Ratification by client of attorney’s extension, § 
71, p. 878 

Retaining lien of attorney on, § 225, p. 1168 

Sale by attorney, § 104, n. 60 

Statutol1y provision for reasonable attorney's 
fees, § 161, p. 1018, n. 42 

Waiver of attorney's len to extent of moriga- 
gee’s ndebtcdness in foreclosure, § 218, n. 28 

Motions, 

Accuser to make rule absolute in disciplinary 
proceeding, § 82, p. 780 

Admission to practice by attorney from another 
jurisdiction, § 15, pp. 721, 722, n. 81 

Admission to practice on denial of recommenda- 
tion by bar committee, § 11, p. 716 

Charging lien enforced by, § 235, n 6 

Compelling attorney to pay over money, § 159, 
pp 1007-1017 

Disbarment for failure to answer, § 32, p. 780, n. 
46 


Dismissal of appeal in suspension or disbarment 
proceeding, § 37, p. 805 

Dismissal of dismplinary proceeding, § 34, p 792 

Disclose admunistrator’s address, § 75, n. 31 

Inquiry by court on its own motion of right to 
appear as attorney, § 16, p. 724, n 6 

Institution of proceedings for suspension or dis- 
barment by court’s motion, § 80 

Judgment on pleading, § 36, p 797, n. 25 

Raising objection to attorney’s authority, § 74, 
pp 884, 885 

Reinstatement, § 41, pp 817, 818, n. 25 

Reopening case in disciplinary proceeding, § 34, 
p 792 

Substitution of attorney, § 121, p 952 
Withdrawal of, § 121, p. 953 

Suspension or disbarment, § 30, p. 775 

Motive, 
Bringing suit in wrong jurisdiction as ground 
for suspension or disbarment, § 23, p. 755 
Defense to proceeding for suspension or disbar- 
ment, § 25, p. 764 

Disqualificahion to represent adverse interests, § 
47, p 824,n T 

Punishment in disciplinary proceeding, § 38, pp. 
807, 809 

Municipal corporations, 

Negligence of counsel as binding on, § 67, p. 852, 
n. 86 

Presumption of attorney’s authority to repre- 
sent, § 73, p. 878 


Municipal courts, 
Charging lien of attorney as attaching to judg: 
ment of, § 228, p. 1172 
Power to disbar or suspend, § 18, p. 731 
Municipal courts of New York City, jumsdiction to 
enforce attorney's lien, § 238, p. 1206, n. 35 
Municipal judges, 
Censure in disciplinary proceeding, § 38, p. 809, 
n. 58 
Misconduct ground for suspension or disbar- 
ment, § 23, p. 758, n. 42 
Mutual rescission of contract, jury question in ac 
tion for compensation, § 205, p. 1131 
Mutuality of contract of employment, 3 181, p. 1048, 
n 7% 
Naked cause of action, charging lien of attorney not 
arising on, § 211, p. 1145 
Name, 
Disclosure of chent’s name by attorney, § 75 
Liability for use of attorney's name without au- 
thority, § 53 
Permitimg use by unqualified persons as ground 
for suspension or disbarment, § 28, p. 758 
Natural right to practice, § 4, p 708 
Nature and form of action, 
Against attorney for money collected, § 154, pp. 
988, 989 
Charging lien, enforcement of, § 238, p. 1205 
Compensation, action for, §§ 1095, 197, pp. 1103- 
1105 
Contempt in practicing without authonty, § 186, 
726 


p 
Negligence or wrongful acts of attorney, § 155 
Summary proceedings to compel payment over 
of money, § 159, pp. 1009, 1018, 1014 
Nature and form of applicaton for reinstatement, § 
41, p. 817 
Nature of employment, admussibility of evidence as 
to in action for compensation, § 204, p. 1119 
Nature of office, § 4, pp. 706-709 
Nature of proceeding for admission to practice, § 11, 
p 716 
Nature of right to practice, § 4, p. 708 
Nature of transaction or dealing between attorney 
and client, § 127, pp. 867, 968 
Negligence of attorney, 
Acting without authority, § 146, p 0838 
Actions for, $§ 155-157, pp 994-1005 
Associate or substitute attorney, lability for, § 
149 
Burden of proving defense in action for compen- 
sation, § 204, p. 1115 
Care and skill required, § 141 
Champerty as defense, § 156 
Client, negligence of attorney, § 67, p. 851 
Collections, § 144 
Compensation, right to, §§ 166, 167, p 1027 
Negligence as defense to action for, § 196 
Conduct of litigation, § 146, pp. 982-084 
Costs, hability of attorney for, § 50, p 831 
Damages in action for, § 157, p 1008 
Pleading, § 157, p 909 
Proximate consequences, § 140, p. 977 
Defenses to action for, § 156 
Hmployment determining liability, § 140, p. 978 
Erroneous advice, § 148 
Estoppel of client to plead, § 140, p. 978 
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Negligence of attorney—Continued, 
Evidence, in action for, § 157, p 999 
Evidence in action for compensation, § 204, p. 
1124 
Under general issue, § 203, p. 1112 
Failure to pursue remedies before and after Judg- 
ment mn making collections, § 144 
Form of action at law, § 155 
Ignozance of law, § 142 
Improper advice, § 143 
Judgment or decree in action for, § 157, p. 1008 
Liabihty for, §§ 140-146, pp 977-084 
Limitations and laches as defense, $ 156 
Nondiscovely in changes in transcript reprimand 
by court, § 23, p. 756, n. 19 
Parties to action, § 157 
Pleading, § 146, p 984; §$ 157, pp 997-099 
Preparing contracts or conveyances, § 145 
Presenting case to court, § 146, p. 984 
Process, § 146, p. 984 
Question of law in action for compensation, § 
205, p. 1131 
Receipt for collection, § 144 
Recording contracts or conveyances, § 145 
Release as defense, § 156 
Suspension or disbarment, § 23, p. 744 
Third person’s right of action, § 52, p. 834 
Title to property, erroneous advice, § 148 
Treble damages, § 155 
Negotiable instruments. Bills and Notes, ante 
New attorney vested with powers of predecessor, § 
124 
New parties In action against attorney for money 
collected, § 154, p. 990, n. 95 
New trial, 
Assignment as counsel, duty, § 54, p. 837, n. 13 
Attomey's authority to dismiss or withdraw mo- 
tion, § 95, p. 914 
Attorney's authority to waive grounds, § 100, p. 


923 
Disciplinary proceeding, § 85, p. 706 
Newly discovered evidence, 
Remstatement on ground of, § 41, p. 815 
Suspension or disbarment proceedings, 
Record on appeal, § 87, p. 800, n. 70 
Reference to take, § 37, p. 806 
Reopening proceeding, § 34, p. 792, n. 86 
Next friend, 
Authority of attorney for next friend to recelve 
payment and satisfy judgment, § 99, p. 916 
Practice without admission, § 16, p. 725 
Nolle prosequi, bar to proceeding for disbarment, § 
21, p. 740 
Nominal damages, 
Attorney’s negligence, § 157, p. 1004 
Breach of contract of employment, § 169, p. 1080, 
n. 61 
Use of attorney’s name without authority, § 58, 
p. 837, n. 11 
Nonperfo1 mance, 
Contingent fee contract affecting compensation, 
§ 188, pp 1074, 1075 
Hividence in attorney’s action for compensation, 
§ 204, p. 1123 
Nonprofessional musconduct, suspension or disbar- 
ment for, § 24, pp. 762-764 


Nonresidents, 

Appeal, authority of attorney for nonresident to 
take, § 95, p 9138 

Appointment of attorney not of nonresident Lit- 
igant’s own choice, $ 63 

Exemption from service of process, § 44 

Plamtiff, hability of attorney for costs, § 50, p. 
831 


Striking from papers of name of nonresident at- 
torney not admitted to practice, § 16, p. 725, 
n. 17 
Tax on attorney, § 55, p. 837, n. 15 
Nonsuit, 
Action by attorney to recover compensation, § 
205, p. 1182 
Attorney's authority, § 87, pp. 908, 900 
Termination of relation of attorney and client 
by nonswt, § 116, p. 948 
Notaries’ fees, evidence on question of value of at- 
torney’s services, § 204, p 1122 
Notary, execution of will as practice of law, § 8, p 
706, n 31 
Notes. Bulls and Notes, ante 
Notice, 
Appeal, 
Attorney’s authority to waive, § 95, p 918 
Presumption of attorney’s authority to give, 
§ 73, p. 881, n 70 
Appoint another attorney on death or disability 
of former attorney, § 118 
Arrangement for notificahon of accidents, sus- 
pension or disbarment, § 23, p. 759, n. 56 
Attorney as notice to client, § 69, pp. 853-867 
Attorney’s lack of authority affecting presump- 
tion of authority, § 73, p. 879 
Authority of attorney to receive, accept or waive, 
$§ 83, 95, p. 918, § 100, p 923 
Change or substitution of attorney, to adverse 
party, § 123 
Clerk’s authority to waive notice, § 150 
Charging hen, § 211, p. 1145 
Notice of enforcement by motion in original 
action, § 285, n. 6 
Client as notice to attorney, § 70 
Collechon or receipt of property by attorney, § 


988 
Suspension or disbarment for failure to give 
notice, § 28, p. 750 
Damages for attorney's failure to give, § 157, p. 
1008, n. 94 
Discharge of attorney, § 109, p. 942 
Hvidence of attorney’s authority to recelve no- 
tice, § 76, p. 802 
Intention to take bar examination, § 9 
Lien of attorney, § 215, pp. 1155-1161 
Service of as creating charging lien of at- 
ae ee ee ee 
n. 
Limitation of attorney’s authority, § 79, pp. 897, 
898 


Member of partnership as notice to all, § 56, p. 
839 


Motion raising objection to attorney's authority, 
§ 75, p. 885 

Negligence of clerk in failing to give notice of 
ihe attorney’s liability for, § 146, p. 983, 
n, 
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Notice—Continued, 

New firm of client’s intention not to permit firm 
to conduct business, § 114 

Presumption of attorney’s authority to give, § 78, 
p 878 

Presumption of giving notice of collection, § 154, 
p. 901 

Receiver, proceedings to enforce attorney's charg- 
ing lien, § 238, p. 1208 

Revocation of powers, § 17 

Service by attorney, § 88 

Substitution of new attorney, § 121, p. 952 

Summaiy proceedings against attorney, § 158, p. 


1005, n. 15 

Summa.iy proceedings to compel payment of fees, 
§ 194, p. 1101 

Suspension or disbarment proceedings, § 27, p. 
768 


Withdrawal of attorney, § 110, pp 943-045 
Nullity of proceedings by person not licensed to prac- 
tice, § 16, p. 725 
Number of attorneys of record permitted, ¢ 68 
Numerous items warranting reference to referee in 
attorney’s action for compensation, § 205, p. 1128, 
n. 66 
Nunc pro tunc, 
Filing certificate as to education by applicant 
for admission to practice, § 9 
Oath of applicant for admission to practice, § 12 
Order of appearance of a resident attorney with 
attorney from anotber jurisdiction, § 15, p. 
(24 
Oath, 
Acquittal hy oath denying charge of contempt m 
practicing after suspension or disbarment, § 
40,p 81+ 
Admission to practice, § 12 
Antedating jurat as ground for suspension or 
disbarinent, $ 23, p 756 
Showing first duty to public, § 4, p. 707, n 34 
Olhyjection to, 
Attorney’s authority, § 74, pp. 881-885 
Representation of adverse interests, § 47, p. 827 
Representation of conflicting interests by former 
client, § 48, p. 829 
Substitution for lack of notice, § 121, p. 952 
Obstructing justice as ground for suspension or dis 
barment, § 23, p. 758 
Obtaining money by false promise of marriage as 
giound for suspension or disbaiment, § 24, p. 
763, n. 38 
Occupation tax, failure to pay affecting right to com- 
pensation, § 165 
Offenses, 
Exeicise of professional conduct, 3 69 
Practice after suspension or disbarment, § 40, p 
814 
Practice without authority, § 16, p. 726 
Offer, 
Wlement of employment contract, § 65 
Unaccepted as fixing amount of fee, § 191, p 
1080 
Offer of judgment, 
Burden of proving attorney’s want of authority 
to make offer, § 76, p 888 
Implied authority of attorney, § 86, n 69 
Piesumption of attorney’s authority, § 73, p. 880 


70.J.8.—90 


Office of attorney, §§ 4-60, pp. 706-844 
Officer of couit, compensation for 1epiesenting, § 172, 
p. 1037 
Officer's fecs, liability of attorney, § 51 
Oil lease, compromise of suit to cincel affecting con- 
tingent fee, § 189, p. 1075, n. 43 
Open court, authority of attorney to make admis- 
sions in, § 100, p. 921 
Open hostihty of attorney affecting validity of trans- 
action with client, § 127, p. 967 
Opening judgment, attorney’s authority, § 04 
Opening statement, autho1ity of attorney to make ad- 
mussions in, § 100, p. 921 
Operation of law, 
Lien of attorney by, § 218, p. 1150, n. 24 
Termination of employment affecting mght to 
compensation, § 170 
Opinion evidence im disciplinary proceedings, § 33, p. 
782, n. 77 
Opinion of court, submitting proposition to change 
opinion for money consideration, suspension or 
disbarment, § 23, p. 756 
Opium, smuggling as ground for suspension or dis- 
barment, § 21, p. 788 
Order, 
Delivery or surrender of client’s papers or prop- 
erty on substitution, 3 122, pp. 954, 955 
Disbaiment or suspension, § 36, pp. 787-799 
Discharging aitorney, § 109, p. 942 
Investigation of charges and file accusation 
against attorney, § 30, p. T75, n 92 
Permitting withdrawal of attorney, § 110, pp. 


Requiring attorney to show authority, § 78, pp 
895, 896 


Simulating to obtain possession of property, sus- 
pension or disbarment, § 23, p. 756 
Substitution, § 121, pp. 051-053 
Service of copy on adverse party, § 123 
Summaiy proceedings to compel attorney to pay 
over money, § 150, p 1017 
Order of proof in disciplinary proceedings, § 34, p. 
791, n 18 
Oidinances, suspension or disbarment on conviction 
for violation, § 21, p 787 
Ordinary care and skill required by attorney, § 141, 
n, 53 
Original jurisdiction, enforcement of charging lien 
as exercive of, § 238, p 1207 
Orphans’ coults, payment of compensation from 
funds in court, § 1938, p 1006 
Other attorneys, permiiting use of name by, suspen- 
sion or dishaiment, § 23, p. 758 
Other parties, acting for affecting mght to compen- 
sation, § 167, p 1024 
Outstanding claim, purchase by attorney of out- 
standing claim against client’s property, § 
126, p 061 
After termination of employment, § 126, p. 963 
Overpayment to attorney in settlement of estate, lia- 
bility for money paid, § 52, p 836 
Own attorney, right of party to act as, § 63 
After appearance by conmnsel, § 80, pp 901, 902 
Paper books, presumption of attoiney’s authority to 
print, § 73, p. 881, n. 70 


1425 


ATTORNEY AND CLIENT 


Papers, 
See also, 
Documents, ante 
Legal papers, ante 
Attorney’s power to retain for purpose of pro- 
tecting professional integrity, § 125, p. 958 
Misuse, falsification or alteration, as glound for 
suspension or disbarment, § 23, p. 756 
Subject-matter of attorney's retainmg lien, § 
225, p 1166 
Suspension or disbarment for refusal to deliver 
to clicnt, § 23, p 744 
Paidon, 
Bar or defense to disbarment proceedings, § 21, 
p 740 
Contempt proceeding for practicing law after 
disbarment, § 40, p. 814 
Censuie of judge for taking money to obtain 
pardon, § 88, p 809, n. 58 
Evidence of reformation to secure reinstatement, 
§ 41, p. 815 
Hxcessive fee for procuring, § 101, p 1089, n. b1 
Impossibility of performing contingent fee con- 
tract to procure pardon, § 188, p. 1075, n. 41 
Reinstatement on pardon, § 41, p 815 
Review by appellate court on petition for rein- 
statement, § 41, p. 820 
Parol authority, § T7 
Parol evidence, 
Disciplinary proceeding, § 33, p 782, n. T7 
Liability of attorney to third peisons, § 652, Pp. 
834, n. 84 
Partial assignment, lien of attorney, § 212 
Partial mvyalidity of contiact of employment, § 181, 


p. 1038 
Partial payment, attorney’s authority to accept, § 
106, pp. 936, 0387 


Partial statement of material facts as ground for 
suspension or disbarment, § 23, p. T55 
Parties, 
Action against attorney for money collected, § 
154, p. 990 
Action for attorney's negligence or wuiongful 
acts, § 157, p 997 
Attorney as party, § 66 
Charging lien, proceedings to enforce, § 238, p. 
1207 
Compensation, action for, § 202 
Construction of contract providing for compen- 
sation, § 182, p. 1056 
Lien, proceedings to enforce after settlement in 
disregard of, § 281, p 1190 
Premature termination of action by act of par- 
ties, right to compensation, § 169, pp 1027— 
1032 
Privilege of attorney as party to suit, § 48 
Right to act as own attouney, § 63 
Summary proceedings to compel payment, 
Of fees, § 194, p 1101, n. 62 
Over of money, § 159, p. 1018 
eee or disbarment proceedings, § 26, p. 
T 
Partition, 
Allowance of fee by court, § 191, p. 1084, n 6 
Representation of conflicting interests, § 47, p. 
827, n. 20 


Partnership, employment by, liability for compensa- 
tion, § 176, p 1043, n 20 
Partnership of lawyers, § 56, pp. 888-842 
Accounting for money lost through fault of part- 
ner, § 185 
Attorney of record, $ 63 
Attorney’s autho1ity to act for retired partner, 
§ 80, p. 900, n 82 
Action for compensation, § 178 
Burden of proving accounting by law firm, § 
154, p. 991, n 7 
Contiact of employment with, 
One member, § 65 
Firm, § 184 
Death of member of firm as terminating em- 
ployment contract, § 112 
Defense to proceeding for suspension or disbar- 
ment, § 25, pp 765, 766 
Dischaige of law firm and employing retiring 
member, § 169, p 1028, n. 42 
Dissolution of law firm, 
Liability for negligence of member after dis- 
solution, § 150 
Terminating employment contract, §§ 118, 
114 
Member without license, right to compensation, 
§ 165 


Misappropnation by partner as ground for sus- 
pension or disbaiment, § 23, p. 750 
Negligence of member of firm, hability for, § 150 
New firm of lawyers, client's duty to carry on 
with new firm, § 114 
Notice of member of firm as notice to firm, § 69, 
p 837 
Parties, 
Action by partnership for compensation, § 
Summary proceedings to compel one member 
to pay over money, § 159, p 1018 
Retainer of one member of firm, § 65 
Service of notices on partner of deceased attor- 
ney of record, § 83 
Suspension or disbarment for fraudulent attempt 
to prevent partner from collecting share of 
profits, § 28, p 751 
Withdrawal of member of firm retained to con- 
duct litigation, $110, p 948 
Passion, encouraging litigation from motive of pas- 
sion, as ground for suspension or disbarment, § 
23, p. 761, n. 95 
Passive right to hold subject-matter under retaining 
hen of attorney, 3 225, p. 1168 
Patent attorneys, 
Contract to protect client’s interest as practice 
of law, § 8, p 706, n. 81 
Contract with firm for services, § 184 
Discovery of want of authority to employ, lia- 
bility for compensation, § 177, p. 1044, n. 87 
Revocation of powers, § 17 
Suspension or disbarment by commissioner of 
patents, § 18, p. T38 
Patents, 
Evidence of attorney’s authority to grant license, 
$ 76, p. 891 
Notice to attorney as notice to applicant for 
patent, § 69, p. 867 
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Patents—Continued, 
Representation of conflict of interests, § 47, p. 
827, n. 19 
Pauper’s affidavit, Habilty of attorney for costs, § 
50, p. 881 
Payment, 
Attorney's authority to recelve and make, 3 101, 
p 925, § 106, pp 934-038 
Attorney’s duty to receive, § 144, n 70 
Buirden of pioving, 
Attoiney’s authority to receive, § 76, p 887 
Defense of in action to recover compensa- 
tion for services, § 204, p. 1116 
Compensation by client, § 192 
Death of client termmating attorney's authomty 
to receive payment, 3 113 
Demand, attorney's authority to demand pay- 
ment, § 106, p 936 
Evidence of, 
Attorney’s authority to pay debt, § 76, p. 892 
Attorney’s authority to receive, § 76, p 8902, 
n. 98 
Payment in action for compensation, 3 204, 
p. 1125, n 47 
Execution, attorney’s authority to receive, § 97 
Fecs, 
Defense to action for compensation, § 196 
Element of relationship of attorney and 
client, § 65 
Funds subject to payment of fees, § 193, 
pp 1005-1100 
Summary iemedies to compel payment, § 
194, pp. 1100-1102 
Judgment, atto.ney's authority to, 
Enforce payment, § 96 
Receive payment of, § 90, pp. 915-017 
Judicial snle’s proceeds, attorney’s authority to 
receive, § 98 
Liability for payment reccived outside of agen- 
cy, § 52, p. 836 
Money collected and not paid over to client, lia- 
bility for, § 130 
Money or pioperty of client received by attor- 
ney, § 133 
Intercst for failure to pay, § 136 
Person entitled to payment, § 137 
Negligence of attorney affected by client’s fail- 
ure to make payment, § 140, p. 978, n 47 
Partnership, payment to induce formation of 
parinerslip, return on dissolution of return, 
§ 56, p 839 
Presumption of attorney’s authority to accept, § 
78, p. 879, n 49 
Question for jury, 
Attorney’s action for compensation, § 205, 
p. 1180 
Attorney's authority to extend time for pay- 
ment, § 78, p 805, n. 26 
Recovery back of compensation paid by client, 
§ 192 
Summary proceedings to compel payment over 
of money, § 159, pp 1007-1017 
Workmen’s compensation award, attorney’s au- 
thority to receive, § 99, p. 917 


Payment into court, 
Condition precedent to defense in summary pro- 
ceedings to compel payment over of money, 
$ 159, p. 1012, n. 76 
Discharge of attorney's lien by, § 218 
Penal nature of summary proceedings to compel at- 
torney to pay over money, § 159, p 1009 
Penal proceedings for recovery of money collected by 
attorney, § 154, p 989 
Penalty, 
Failure to disclose client's name, residence and 
address, § 75 
Illegal fees 1n bill of costs, § 161, p. 1019 
Withholding money by attoiney, § 154, p. 994 
Pendency of action, 
Notice of attorney's lien, § 215, p 1156 
Notice to attorney of pendency as notice to cli- 
ent, § 69, p 865 
Prevention of representation of adverse interests, 
§ 47, p 827 
Suspension or disbarment for conduct tending to 
prejudice consideration, § 23, p. 756 
Pendency of criminal proceedings as bar to disbar- 
ment proceedings, § 21, p 789 
Pending appeal, set-off of one judgment against an- 
other as affecting hen of attorney, § 282 
Pension law violations, ground for suspension or 
disbarment, § 21, p. 788 
Percentage contract, 
Alteinative remedies on summary discharge by 
client, § 169, p 1030, n. 60 
Amount on which percentage reckoned under 
umplied contingent fee agieement, § 191, pn 
1089, 1082 
Lien of attorney, § 218, p 11538, n. 40 
Performance of services, § 188, p 1060, n. 99 
Percentage of net fees, § 56, p. 839, n 44 
Perfection of attoiney’s lien, §§ 214, 215, pp. 1155- 
1161 
Performance, 
Condition to payment of fees from funds in 
court, § 193, p 1097 
Contingent fee affected by, § 188. pp. 1071-1075 
Evidence in action for compensation, § 204, pp. 
1128, 1124 
Peljury, 
Continuing a suit based on perjured testimony, 
suspenrion or disbarment, § 23, p To 
Ground for suspension or disbarment, § 21, p 
788, § 24, p. 763, n 38 
Withdiawal of attorney on discovery of perjury, 
§ 110, p. 9-43, n 49 
Permit to practice until next bar examination, § 14 
Persistence in presenting points, duty of attorney, 
$ 4, p. 708, n. 38 
Personal attention to litigation, duty of attorney to 
give, § 146, pp 988, 084 
Personal expenses, assignment as counsel by court, 
§ 172, p 1035 
Personal injury suit, assignment of lien of attorney, 
§ 212, n 18 
Personal judgment, enforcement of attorney's lien by, 
§ 238, p 1212, n. 65 
Personal notice of attorney's len, § 215, p. 1156 
Personal property, 
Charging lien of attorney attaching to judg- 
ment relating to, § 228, p. 1171 
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Personal property—Continued, 
Notice to attorney respecting personal property 
as notice to client, § 69, pp. 863-885 
Pergons, 
Engaged in practice of law defined, § 3, p. 703, 
n. 23 


Entitled to accounting or payment by attorney, § 
187 


Entitled to object to attorney's authority, 3 74, 
pp. 882-884 
Entitled to prosecute suspension or disbarment, 
§ 30 
Entitled to sue, 
Attorney for money collected, § 154, p 990 
Attorney’s negligence or wrongful acts, § 
157, p 997 
Who may apply for substitution of attorney, § 
121, p. 952 
Perverting of decision, ground for suspension or dis- 
barment, § 23, p. 753 
Petition, 
Action for compensation, § 208, pp 1107-1109 
Application for admission to practice, § 9 
Charging lien, proceedings to enforce, § 238, p 
1208 


Disbarment, § 31, p. 776 
Objection to attorney's authonty, § 74, pp 884, 
885 


Reargument in disciplinary proceedings, § 34, p. 
795 


Rehearing at disciplinary proceeding, § 85, p 797 
Reinstatement, § 41, p. 817 
Review of evidence as application for reinstate- 
ment, § 41, p S17 
Review order of committee in disciplinary pro- 
ceeding, § 87, p 804 
Summary proceedings to compel payment over 
of money, § 159, p 1014 
Philippine Islands, citizenship as qualification to 
practice law, § 7, p 713, n. 75 
Physical disahilitiee, defense to proceeding for sus- 
pension or disharment, § 24, p 764 
Physician, liability of attorney for services in giving 
testimony, § 52, p 834, n. 84 
Plea, 
Accusation in disciplinary proceeding, § 82, p 
780 
Action for compensation, § 208, pp. 1100, 1110 
Guilty, urging plea when defendant protests his 
innocence, suspension or disbarment, § 23, p. 
757, n 86 
Nollo contendere, conclusiveness of judgment in 
disciplinary proceeding, § 33, p. 790, n. 11 
Objection to attorney’s authority, § 74, p 885 
Pleadings, 
Action against attorney for money collected, § 
154, pp. 990, 991 
Admissions 1n pleadings, authonty of attorney 
to make, § 100, p 921 
Amendment of pleadings ante 
Attorney's authority to draw or file, § 81 
aa lien, proceedings to enforce, § 238, p. 


Compensation, action for, § 208, pp. 1107-1118 
Contempt by, drawing pleadings after disbar- 
ment, § 40, p. 814, n. 85 


Pleadings—Continued, 
Evidence, 
Action for compensation to show nature and 
value of services, § 204, p. 1121 
Attorney’s authority respecting, § 76, p. 892 
Incorporation of misstatements as ground for 
suspension or disbarment, § 23, p 755 
Lien, proceedings to enforce lien, § 231, p. 1191 
Negligence or wrongful acts, action for, 3 157, 
pp 09T-089 
Negligence of attorney m preparing or filing, § 
146, p. 984 
Opposition to application for restatement, § 41, 
p 818 
Presumption of attorney's authority relating to, 
§ 73, p. 879 
Ratification by client of attorney’s acts, § 71, p. 
874 
Stipulations and agreements relating to, attor- 
ney’s authority, § 100, p. 819 
Striking pleadings on showing attorney is ap- 
pearing without authonty, § 78, p. 895 
Subseription by nonresident attorney, § 15, p. 
724, n 97 
Suspension or disbarment proceeding, § 31, p. 
776 
Pledge, attorney's duty to realize highest price in 
sale of, § 144, n. 69 
Pledgee as party in action for compensation, § 202 
Points and authorities, attorney’s authority to file, 
§ 05, p O14 
Pooling arrangement of partners, division of fees, § 
56, p. 840, n. 44 
Possession, 
Attorney of evidence or security for debt as au- 
thorizing payment to attorney, § 106, p 935 
Charging hen of attorney as dependent on, § 211 
p. 1142 
Retaining Hen requiring, § 210 
Possession of res, lien of attorney continuing during, 
§ 217 
Possessory lien of attorney, assignability, § 212 
Power coupled with interest, 
Chient’s might to discharge attorney, § 109, p. 942 
Death of client terminating attorney's authority, 
§ 113 
Practice of law defined, § 3, p. 703 
Precedence, 
Determination of attorney's authority, § 78, p 
§95 


Punishment in disciplinary proceeding, § 88, p. 
806 


Preference. Priorities, post 
Prejudice, presumption by participation by one not 
authorized to practice, § 16, p. 725, n. 18 
Prejudicial error in suspension or disbarment pro- 
ceeding, § 37, p. 802, n. 82, p 805, n. 88 
Preliminary examination of charges as condition 
precedent to suspension or disbarment, § 29 
Preliminary proceedings for suspension or disbar- 
ment, § 27, p. 769 
Premature action, 
Accounting, § 154, p. 990 
Compensation, § 199 
Premature termination of employment, compensa- 
tion, §§ 168-171, pp. 1027-1083 
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Premature termination or settlement of action affect- ; Previous employment, evidence to show employment 


ing right to contingent fee, § 189, pp 1075-1077 
Presence of attorney in court, duty to be present, § 
146, p. 984 
Presentation of, 
Grounds of review in suspension or disbarment 
proceezing, § 37, p 800 
Objec“ton to representation of adverse interest, 
§ 47, p. 827 
Representation of adverse interest, § 47, p. 827 
Presumptions, 
Accounting by attorney, § 154, pp 991, 992 
Action against attorney withholding money col- 
lected, § 154, pp 991, 992 
Action for attorney's negligence or wrongful acts, 
$ 157, pp 990, 1090 
Action to recover compensation for services, § 
204, p. 1113 
Admission to practice in favor of accused, 3 16, 
Dp. 127 
Application for 1einstatement, § 41, p 817, n 20 
Assignment by attorney to client, § 128, p 970 
Authority of attorney, § 73, pp 875-881 
Hvidence to overcome presumption, § 76, p. 
§90, n 798 
Charging len, proceedings to enfoice, § 238, p. 
1209 
Contemplation of compensation of attorney, § 166 
Contiacts for compensation, § 182, p 1005 
Disbaiment pioceediugs, § 33, p T80 
Byidence to ovelcome presumption of attorney’s 
authority to appeal, § 76, p 893 
Fraud by attorney, 
Dealmg with client, § 127, pp 965-068, $ 132 
Taliing conveyance, mortgage or assignment 
tiom client, § 128, p 070 
Gift fiom client to attorney, validity of, § 129 
Good moral character of applicant for admission 
to practice, § 11, p. 717 
Instructions to atto:rney, presumption of follow- 
ing. § 148, n, 31 
Lien, piamcedings by atto:ney to enfoice lien aft- 
er settlement in disregard of, § 231, p. 1193, 
n 47 
Notice to client from notice to atiorney, § 69, p. 
rm 


Prejudice hy participation of attorney unauthor- 
ized to practice, § 16, p 725, n. 18 
Promise to pny for services, § 175, p 1042 
Ratihfeation by client of aitoiney'’s act, § 71, p. 
873 
Review 10 suspension or disbarment procecding, 
§ 37, pp 801, 805, n 29, 30 
Review of ordei as to admission to practice, § 
11 p. 719, n 52 
Services of member are in firm’s behalf, § 204, 
p. 1114 
Services rendered by member will be for benefit 
of firm, § 56, p 838 
Termination of authority to prosecute disbar- 
ment proceeding, § 30, p 775, n 92 
Prevention of representation of conflicting imterests 
hy former clieut, § 48, p 829 
Previous convictions, necessity for suspension or dis- 
barment, § 21, p. 739 
Previous disciplinary proceedings, evidence in sub- 
sequent proceeding, § 33, p. 782, n. 77 
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contract 1n action for compensation, § 204, p. 
1118 


Principal and surety. Surety, post 
Printing briefs, 


Compensation for services under assignment by 
court, § 172, p. 1036 
Liability of attorney, § 52, pp. 8338, 834, n. 84 


Prio1ities, 


Lien of attorney, § 229 
Notice to attorney, 
Outstanding rights of third persons affect- 
ing priority of client, § 69, p. 859 
Pnority between mortgage and other con- 
veyance affected by, § 69, p. 862 
Protection of lien against, 
Assignment by client, 3 280 
Set-off between parties, § 232, pp. 1197-1199 
Settlement between parties, § 231, pp 1180- 
1197 


Pilsoner, secuting release by imposition as ground 


for suspension or disbarment, § 23, p. 760 


Privilege tax, payment affecting right to compensa- 


tion, § 165 


Privileges, §§ 42-44, pp. 820-822 


Operation and effect of disbarment or suspen- 
sion, § 40 

Right to practice, § 4, pp 708, 709 

Threatening or abusive letter to collect an ac 
count, § 59 


Probate courts, 


Chaiging lien of attorney as attaching to judg- 
ment of, § 228, p. 1172 

Conduct of proceedings as practice of law, § 3, 
p. 705, n. 30 


Probate of will, coniingent fee contract conditioned 


on securing probate, § 188, p. 1072, n. 9 


Proceeds of judgment, charging lien of attorney ap- 


plying to, § 228, p. 1169 


Proceeds of settlement, lien in favor of attorney, § 


231, p. 1181, n 78 


Proceeds of suit, lien of attorney for fee poyable out 


of as affected by dismissal, § 231, p. 1184 


Process, 


Action for compensation, § 201 

Appellate procecdings, attorney’s authority to 
waive, § 05, p. 913 

Authority of attorney to, 
Issue, § 83 
Receive, nccept, or waive, § 83 

Charging lien, 
Application to, § 228, p 1170 
Proceedings to enforce, § 238, p. 1208 

Liability otf attoiney for injuries to third per- 
yon, § 52, p 835 

Lien proceedings to enforce, $ 231, p. 1190 

Misuse as ground for suspension or disbarment, 
§ 23, p. 756 

Negligence of collecting attorney failing to sue 
out process, § 144 

Notice of proceeding for suspension or dusbar- 
ment, § 27, p 769 

Privilege from service of process, § 44 


Pio confesso judgment in disciplinary proceedings, § 
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Proctor, 
Advocate as another denomination of proctor, § 
8, p. 702, n 11 
Costs and disbursements, priority over seaman’s 
wage hen, § 229, n. 54 
Defined, § 3, p. 708 
Professional delinquency, ground for suspension or 
disbarment, § 18, p 7383 
Professional employment, retaining lien of attorney 
depending on acquisition of possession in course 
of, § 225, p 1167, n 69 
Professional services, lien of attorney limited to com- 
pensation for, § 213, p. 1153 
Profits, 
Accounting by attorney for profits obtained in 
violation of duties, § 134 
Assumpsit to recover illegal profit from attorney, 
§ 154, p. 989, n. 72 
Attorney prohibited from making profit out of 
relationship. § 125, pp 958, 959 
Equitable remedy to recover illegal profit ob- 
tained by attorney, § 155 
Secret profits, post 
Pro hac vice, introduction of attorney from another 
jurisdiction without joming resident attorney, § 
15, p. 724 
Prohibition act, conspiracy to violate as grounds for 
suspension 01 disbarment, § 21, p. 738 
Piomimence of chent as element in determining rea- 
sonableness of fee, § 191, pp 1085, 1086 
Promissory notes. Bulls and Notes, this index 
Proof, 
Action against attorney for money collected, § 
164, p 991 
Action for compensation, § 203, pp 1110-1112 
Amendment of petition m disbarment proceed- 
ings to conform to proof, § 31, npn 779 
Attorney’s authority, § 74, pp 882-885 
Lien proceedings to enforce lien of attorney aft- 
er settlement in disregard of, § 231, p. 1191 
Property, 
Attorney’s authority to accept property as pay- 
ment, § 106, pp. 937, 938 
Attorney's authority to dispose of client’s prop- 
erty, § 104 
Delivered by client as subject-matter of attor- 
ney’s retaining lien, § 225, p. 1166 
Not involved m litigation, charging lien of at- 
torney not extending to, § 228, p. 1174 
Right to practice, § 4, p. 709 
Propiia persona, § 63 
Acting in person after appearance by attorney, 
§ 80, pp. 901, 902 
Prosecuting attorney, misconduct as, suspension or 
disbarment, § 23, p. 756 
Provisional reinstatement, § 41, p. 819 
Provisional remedies, enforcement of chargmg len 
by, § 284, p. 1201, n. 81 
Public funds, participation in wrongful use, defense 
to Pe for suspension or disbarment, § 25, 
p. 7 
Public hearing in disciplinary proceeding, § 28, p. 768 
Public office, 
Holding by attorney affecting right to compen- 
sation, § 164 
Reinstatement to allow performance of duties 
of public office, § 41, p. 819, n. 46 


Public officer, § 4, p. 706, n. 82 
Attorney for client with governmental powers, § 
4,p. 707, n 34 
Contracts to influence, compensation, § 181, p. 
1050 
Disqualification to represent adverse interests, § 
47, p. 824, n. 7 
Representation of conflicting interests after ter- 
mination of office, § 48, p. 828, n. 26 
Public policy, 
Contingent fee contract, § 186, np 1064, 1066 
Defense to action for compensation, § 196 
Disqualification to act in different capacities, § 
49 


Disqualificahon to represent adverse inteiest, § 
47, p. 824, n 8 
Public records, retaining lien of attormey on, § 225, 
p. 1168 
Public trust, mght to practice, § 4, p. 709, n. 43 
Publication, 
Articles laudatory of himself and derogatory of 
= suspension or disbarment, § 23. p. 
7 
False and maliaous officer, suspension or disbar- 
ment, § 23, p. 752, n. 79 
Notice of proceeding for suspension or disbai- 
ment, § 27, p. 768 
Punishment, 
Disciplinary proceedings, § 88, pp. 806-811 
Failuie to disclose client’g name, residence and 
address, § 75 


ee Hability on attorney for costs, § 50, p 


ae without admission to practice, § 16, 
p. 
Purchase by attorney of, 
Interest in property or claim, § 126, np. 961-968 
Subject-matter of suit, § 128, pp. 970, 971 
Qualifications, 
Commissioner of patents may prescribe to prac- 
tice before his office, § 6 
Membership in bar association, § 60 
Qualifications to practice, §§ 7, 8, pp. 712-714 
Employment of members of the bar to ascertain, 
$11, p. 716 
Power to prescribe, § 5, p 709 
Quantum meruit to recover compensation, § 182, p. 
1056, n. 61, §§ 196, 197, p 1104 
Defenses, § 196 
On discharge, § 169, pp 1028, 1081, § 195 
Premature termination of employment affecting, 
§§ 168, 169 
Contingent fee, § 189, p 1075, n 48, p 1076 
Services in another manner not under contract, 
$ 182, p 1059 
Settlement by client without attorney's consent, 
$§ 281, p 1189, n. 86 
Void contract, § 190 
Quashing of complaint m disbarment proceeding sign- 
ed by more than one attorney, § 31, p. 779 
Quasi oe proceeding for disbarment, § 33, p. 
7 


Quasi officer of court, objections to admission of wo- 
man to the bar, $ 7, p. 714 

Quasi public official, attorney for indigent, § 54, p. 
837, n. 18 
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Questions of law or facts, 


Accounting by attorney, § 154, p 998 
Action against attorney for money collected, § 
154, p 903 


Reasonable doubt, proof in disbarment proceeding, § 


33, p. 784 
Guilt of attorney charged with criminal offense, 
3 59 


Action by attoiney to recover compensation, § | Reasonable value of services, 


205, p. 1129 

Action for attorney’s negligence or wrongful acts, 
$157, p 1002 

Action for compensation, § 205, p 1129 

Authority of attorney, § 78, p 895 

Cominuance of relationship of attorney and cli- 
ent, § 108 

Damages for breach of partnership contract, § 
56, p. 838 

Disciplinary proceeding, § 84, p. 798 

Fraud by attoiney procurimg deed from client, § 
128, p 971, n 67 

Good moral character of applicant for admission 
to practice, § 11, p 718, n. 40 

Liability of attorney to third persons, § 52, p 
834, n 8&4 

Paitner’s authouty to manage suit, § 56, p. 840, 
n 46 

Ratification by client of attorney’s acts, § 71, p. 


Burden of proof as to in action to recover com- 
pensation, § 204, p 1118 
Pleading to recover, § 208, p. 1111 


Reasonableness of fee, 


Construction of contract. § 182, p 1056 

Contingent fee contract, § 186, p. 1064, n. 48 

Contract providing compensation to be fixed by 
client, § 182, p 1057 

Imphed agreement, § 191, pp. 1078-1089 

Jury question in action for compensation, § 205. 
p. 1131 


Rebuttal of defendant's assertion in disciplinary pro- 


cecding, § 8, p 782, n. 77 


Rebuttal of presumption, 


Attorney's authority, § 78, p. 877 
Represent corporation, § 738, p. 878 
Represent municipaliiy, § 78, p. 878 
Obligation to pay amrsing from acceptance of 
attorney’s services, § 204, p 1116 


874 Receipt for collection, care and skill required in col- 
Nacketecring, ground for suspension or disbarment, lecting, § 144 
§ 21, p. 738 Receipts, 
Rail oads, Client for part of proceeds as accord and sat- 
Disqualification to represent adverse intercsts in isfaction, § 144 
suit against railroad, § 47, p 825, n. 9 Evidence, 


Equipment, charging lien of attorney attaching 
to, § 228, p. 1174, n. 27 


Matiheation, 


Assignment by client to attorney, § 128, p 970 

Cle: k’s acts by attozncy, § 150 

Conveyance by client to attorney, 3 128, p. 070 

Client of attorney's acts, § 71, pp. 867-874 

Contract of employment, compensation, § 181, p. 
10:49 

Delegation of attorney's authoiity, § 107, pp 939, 
940 

Employment of assistants by attoiney, § 107, pp 
939, 940 

Mortgage by client to attorney, § 128, p 970 

Purchase of client’s interest or claim by attor- 
ney, § 126, p 902 

Transaction between attorney and client, § 127, 
p 9069 

Violation of instructions by attorney, § 148 


Meal estate, 


Attorney's authority to contract respecting, § 
103, p. 925 

Chaiging licen of attorney on, § 228, p 1176 
Judgment relating to, § 228, p 1171 

Foreclosure of attorney’s lien on, § 230, n. 16 

Notice or knowledge of attorney affecting real 
property as votice to client, § 69, pp. 857- 
803 


Payment under contingent fee contract, § 187, p. 
1069 


Action for attorney’s negligence, § 157, pp 
1000, n 77, 1001, n. 88 

Intrusting attorney with signed receipt as au- 
tho1izing payment to attorney, § 106, p 036 

Payments to attorney, construction as supplemen- 
tal agreements, § 182, p. 1056, n. 54 

Presumptions in disbarment proceeding, § 83, p 
781, n. 65, 70 

Refusal to give receipt as defense in summary 
proceedings to compel payment over of mon- 
ey, § 159, p 1012 


Receiver, 


Appointment of as terminating lien of attorney, 
§ 217 
Chaiging licn of attorney, 
Funds 1n hands of, $ 228, p 1172 
Receiver of client, § 211, p. 1146 
Consent to appointment of as waiver of right to 
attorney's len, § 218, n. 28 
Fees, 
Appointment prior to partnership, division, 
§ 56, p 838,n 26 
Authority to stipulate as to, § 100, p 920 
Liability for attorncy’s fees of receiver suing 
attorney to recover balance due, 3 52, 
p 835, n. 4 
Payable from funds held by receiver, § 198, 
pp 1008, n. 44, 1009, n 47 
Interest of counsel for ieceiver in sale affect- 
ing right to compensation, § 167, p. 1026 
Moitgagee, appointment of as affecting attor- 


Real estate brokers, practice of law, § 8, p. 705, n 31 ney’s lien for services in foreclosure, § 217, 


Reargument in disciplinary proceedings, § 34, p. 795 n 25 
Reargument on appeal, compensation for services un- Notice to atlorney respecting receivers as notice 
der assignment by court, § 172, p. 1037 to client, § 69, p. 866 
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Receiver—Continued, 
Presumption of attorney's authority to sign an- 
swer authorinng appointment, § 73, p. 876, 
n. 12 
Representation of, 
Adverse interests, § 47, p. 825 
Receiver and creditors, § 47, p. 827, n. 21 
Summary proceedings, 
Client’s receiver to compel payment over of 
money, § 159, p. 1011 
Compel allowance of fees from funds in re- 
ceiver's hands, § 194, p. 1101, n 68 
Receiving stolen goods, ground for suspension or dis- 
barment, § 21, p. 738 
Recommendation, 
Bar association as evidence on application for 
reinstatement, § 41, p. 819, n. 40 
Suspension or disbarment proceeding, 
Referee, § 84, p. 796 
Review of proceedings, § 87, p. 804 
Reconsideration of motion for substitution of attor- 
ney, § 121, p. 953 
Record, 
Another state as evidence on application for ad- 
mission to practice, § 15, p. 722, n. T7 
Authority, § 72 
Change or substitution of attorney, § 124 
Conclusiveness in scire facias as to lability for 
costs, § 50, p. 832, n. 68 
Conviction, 
Conclusive evidence of moral turpitude, pun- 
ishment, § 38, p 811, n. 65 
Evidence of unfitness ground for disbarment, 
§ 21, p. T3T 
Entry of change or substitution of attorney, § 
120 
Evidence, 
Action for attorney's negligence in falling 
to record, § 157, p. 1001, n. 8&8 
Nature and value of services rendered, § 
204, p 1121 
Falmfication by judge, suspension or disbarment, 
§ 23, p. 758, n. 42 
Lien of attorney, § 215, p. 1158 
Misuse, falsification or alteration, suspension or 
disbarment, § 28, p. 756 
Negligence of attorney in recording instrument, 
§ 145 
Reimbursement of attorney for expenses, § 180, 
n. 52 
Review of suspension or disbarment proceedings 
before commuttee or referee, § 37, p 803 
Secretion of public records, ground for suspen- 
sion or disbarment, § 21, p 789 
Record on appeal, 
Excessive size affecting liability of attorney for 
costs, § 50, p. 882 
Suspension or disbarment proceeding, § 37, p. 
800 


Reduction of compensation, 
Excessive or unreasonable fee, § 191, pp. 1088, 
1089 
Right to agreed reduction on discharge without 
cost, § 169, p. 1050, n. 62 
Reduction of term, 
Clerkship for admission to practice, § 8, p. 715 
Suspension, § 88, p. 810 


Apphcaton for reinstatement, § 41, p. 820 
Authority to submit to reference, § 91 
Contempt of attorney for nonpayment of costs, 
§ 50, p. 882 
Contract for services, attorney’s authority, $ 
108, p. 925 
Disciplinary proceedings, § 84, p. 795 
Healing on review of finding, § 87, p. 804 
Fees, authority to stipulate as to, § 100, p. 920 
Liability of attorney for fees, § 51 
Reference to in attorney's action for compensa- 
tion, § 205, p 1129 
Review of proceedings in suspension and disbar- 
ment ploceeding, § 87, p 808 
Summary proceedings to compel payment over 
of money, § 159, p 1016 
Reformation, 
Contract of employment, fraud or undue infiu- 
ence, § 181, p 1049 
Defense 1n disciplinary proceeding, § 25, pp 764, 
T65 
Evidence of reformation of applicant for rein- 
statement, $ 41, p 815 
Pioof for reinstatement, § 41, p 816, n. 14 
Refund, hability of attorney paying over money to 
his chent, § 52, pp 885, 886 
Refusal, 
Pay over money collected, 
Offense, § 59 
Right to compensation, § 167, p. 1026 
Vacate order of admission to practice, § 11, p 
718, n. 44 
Regent’s certificate, application for admussion to. 
practice, $9, n 7 
Registered mail, notice of attorney's lien by, § 215, 
p 1159, n. 92 
Registration, 
Applicant for admission to practice, § 18 
Lien of attorney, § 215, p. 1158 
Regret, mitigation of punishment in disciplinary pro- 
ceeding, § 38, p. 809, n. 59 
Regulations Rules and Regulations, post 
Rehearing, 
Death of client terminating attorney's authority 
to file petition, § 118 
Disaplinary proceedings, § 85, p. 787 
Review of determination of committee or 
referee, § 37, p. 806 
Remmbursement of attorney, 
Accounting for profits acquired in violation of 
duty, § 134 
Expenses, § 180 
Right to assert adverse interest, § 126, pp. 960, 
061 
Reinstatement, 
After dismisfal, attorney’s authority to agree to 
reinstatement, § 87, p 909 
Contract for compensation, § 181, p 1054, n. 42 
Record in other state as evidence on application 
for admission to practice, § 15, p. 722, n. 78 
Satisfied judgment to extent of attorney's lien, 
$ 231, p. 1186, n. 14 
Nea or disbarred attorney, § 41, pp. 814-— 
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Relation back, 
Client’s ratification of attorney’s act, § 71, p. 
868, n 46 
Lien for attorney’s services, § 229 
Reinstatement, § 41, p. 819 
Relationship of attorney and client, 
Adverse interest, ante 
Incidents, 3 67-71, pp 850-874 
Jury question in action for compensation, $ 206, 
p 1129 
Substitution of attorneys, post 
Summaiy proceedings to compel attorney to pay 
over money dependent on relation, § 159, pp. 
1010-1012 
Termination, §§ 108-118, pp 940-949 
Release, 
Anthouity to release, § 105, pp 932-034 
Burcen of proving attorney's authority to re- 
lease, $ 76, p. 887 
Condition precefent to action against attorney 
for money collected, § 154, pp 989, 990 
Defense in action for attoiney’s negligence, § 156 
Evidence of aito.ney’s authority to make, § 76, 
p 892 
Judgment, 
Discharge of attorney's lien by, § 221 
Presumntion of continuance of attorney's 
authority, § 78, p 881 
QObiained by fraud not releasing attorney's lien, 
§ 218. n 34 
Property levied on, attorney's authority, § 97 
Question fur jury as to attorney’s authoiity to 
1elease, § 78, p 895 
Release bond, attorney's authority to alter, § 88 
Relevant evidence only admissible in action for com- 
pensation, § 204, p. 1117 
Relief, 
Representation of adverse interest, § 47, p. 827 
Withdrawing attorney by other attorney, § 110, 
p. 044 
Relinquishment of possession, Hen of attorney lost 
by, § 224 
Remand, review of action in disciplinary proceeding, 
§37,p 86 
Remedies, 
Entoicement of attoiney’s lien notwithstanding 
settlement in disiegard of, § 231, p. 1185 
Negligence of atloincy, 
Causing loss of remedy, § 148, n 61 
Collecting attorney in puisuing remedies, 
§ 144 
Removal of, 
Attoiney from state as te1minating relation of 
attorney and client, § 117 
Oase to federal court, appeatance by attorney 
licensed 3n another state, § 15, p 723, n. 98 
Rendition of services, jury question in action for 
compensation, § 205, p. 1180 
Renewal of contract, presumption as to in action to 
recover compensation for services, § 204, p. 1115 
Rent, fee fo. collecting, § 191, p. 1079, n. 84 
Reopening case in disciplinary proceeding, § 34, p 
%92 


Reopening of judgment, presumption of authority of 
attomney to consent to reopening, § 73, p 881 
Repeal, statutes relating to attorney’s lien, § 208 


Replevin, 
Attorney's authority to contract for scoring of 
removing replevied property, § 103, p 926 
Bond, attorney’s authority to execute, § 103, p 


927 

Directing sheriff to take goods not described in 
writ, suspension or disbaiment, § 23, p 760 

Presumption of attorney's authority to bring pro- 
ceedings, § 73, p 877, n 16 

Report, 

cnahEe lien of attorney attaching to, § 228, p 

11 


Commissioner in disciplinary proceeding, § 34, p. 
796 


Commuttee in proceedings for suspension or dis- 
barment, $ 27, p. 770, n. 40 
Duty to know reports are true and correct, § 4, 
p. 707, n. 34 
Referee in summary proceedings to compel pay- 
ment over of money, § 150, p. 1016 
Representations, 
Authoiity to make, § 101, p 025 
Binding on client, § 67, p. 851, n. 80 
Refinancing indebtedness, jury question in ac 
tion for compensation, § 205, p. 1180, n. 78 
Representative capacity, 
Notice by attorney as notice to client, § 69, pp. 
858, 859 
ae Se of attorney as to property delivered 
ee oe in disciplinary proceeding, § 
»P 
Mitigating circumstance, § 88, p 810 
Reputation, 
Consideiation of in attorney's action to enforce 
hen against party compromising action with- 
out consent, § 231, p 1191, n. 46 
Hividence of innocence in disbarment proceeding, 
§ 33, p 785, n 98 
Qualifications to practice, § 7, p. 712, n. 7 
Request to show attoiney’s authouity, § 74, p. 882 
Rescission of contract, ratification by clent of at- 
torney’s rescission, § 71, p. 868 n 15 
Residence, 
Circuitous admission to practice by admission 
to practice in another jurisdiction, § 15, p. 
722, n. 8] 
Client, disclosuie by attorney, § 75 
Employment as an attorney of resident admitted 
in another state, § 15, p 7238 
Forfeiture of right to practice by change of res- 
idence to another jurisdiction, § 17 
Inducing litigant to assuine fictitious residence 
as giound for suspension or disbarment, § 
23, D Th) 
Joining 1esident attorney by nonresident attor- 
neys for trial of particular case, § 15, p. 724 
Qualifications for admission to practice, § 7, p. 
713 
Remstatement of one no longer a bona fide resi- 
dent, 3 41, p 815 
Nesignation of attorney, $§ 17, 110, pp. 943-045 
Notice to appomt another attorney, § 118 
Reg judicata, 
Conclusivencss of conviction of crme in disci- 
pliunary proceedings, § 33, p. 790 
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Res judicata—Continued, 
Dismissal of disbarment proceeding, presentation 
of defense on appeal, § 87, p 802, n 81 
Judgment in disciplinary proceedings, § 86, p 799 
Application for reinstatement, § 41, p 814, n. 
89 


Order denying reinstatement, § 41, p. 814, n. 89 
Resolution of board of commissioners fixing fee, con- 
clusiveness in action for compensation, § 204, p. 
1128, n. 59 
Restitution, 
Evidence on application for reinstatement, § 41, 
p. 819, n. 40 
Mitigating punishment in disciplinary proceed- 
ing, § 38, p. 808 
Restoration, 
Benefits as condition precedent to action against 
attorney for money collected, § 154, p. 990 
Status quo on avoidance of transaction between 
attorney and client, § 127, p 969 
Result of prosecution, compensation under assign- 
ment as counsel by court, § 172, p. 1035 
Retainer, §§ 61-65, pp 815-849 
Accounting by attorney affected by illegality of 
retainer, § 133 
Agreement, charging len as created by, § 211, p 
1148, n. 1 
Amount of 1zetamer in absence of express agree- 
ment, § 191, p 1089 
Defined, § 61 
Evidence of, § 76, p 888 
Evidence of making out prima facie case in ac- 
tion for compensation, § 204, p. 1123 
Fee in absence of express agreement, § 191, p 
1089 
Nature of, § 61 
Necessity, 8§ 62-64 
Pleading in action for negligence, $§ 157, p. 998 
Unauthorized actions, effect of, § 64 
What constitutes, § 65 
Retaiming fee, § 162 
Retaining lien of attorney, § 198, p. 1095, § 207 
Enforcement of, § 283 
Funds delivered for special purpose, § 226 
Nature of lien, § 207 
Notice, § 215, p. 1155 
Origin, § 210, n. 74 


Property delivered in representative capacity, § 
Qn” 


Property delivered for snecial purpose, § 226 
Propeity procured hy fraud or theft, § 225, p 1168 
Relinguisliment of possession resulting in loss 
of, § 224 
Requisites, § 210 
Right to as condition precedent to right to charg- 
ing hen, § 211, p. 1145 
Services and fees covered, § 218, p. 1149 
Subject-matter, §§ 225-227, pp. 1106-1169 
Retraxit, authority of attorney to enter, § 87, p. 909 
Retroactive discipline, § 38, p 806, n. 52 
Return, 
Amendment to show service of notice of attor- 
ney's lien, § 215, p. 1159, n 92 
Execution, attorney's authority respecting, § 97 
Reversal, 
Conviction of crime as ground for disbarment, § 
21, p. 789 


Reversal—Continued, 
Lien of attorney surviving, § 217 
Person not licensed to practice, § 16, p 725 
Review, 
Action of board of governors in disciplinary pro- 
ceeding, § 87, p. 806 
Attorney's authoiity respecting, § 95, pp 912-014 
Charging lien, proceedings to enforce, § 288, p. 
1212 


Discretion of examiners, § 10 
Right to admission to practice, § 11, pp 716-719 
Suspension or disbaiment, § 87, pp 709-806 
Revival of action, 
Attorney's authority to consent to revival, § 90 
Death of client terminating attorney's authority 
to revive, § 118 
Revocation, 
Attorney’s authority, § 100, pp 940-948 
Receive payment, § 106, p 936 
Contingent fee agreement on death of client, § 
188, p. 1074 
Express compensation agreement giving rise to 
implied agreement, § 190 
Judgment of disbarment, § 41, p. 817, n. 21 
Order admitting attorney from another jurisdic. 
tion, § 15, p 723 
Order of disbarment by reimstatement, § 41, p. 
810 
Reward, 
Biinging cases to office, suspension or disbar- 
ment, § 23, p 759 
Misconduct im acceptance, suspension or dis- 
barment, § 28, p. 757, n 86 
Riot, misstatement of law to stir up riot, suspension 
or disbarment, § 28, p 760 
Roadbed of railroad, charging lien of attorney at- 
taching to, § 228, p. 1174, n. 27 
Rule to show attorney’s authority, § 78, pp 895, 896 
Rule to show cause In disbarment proceeding, 
Burden of proof, § 83, p. 781 
Subsequent pleading, § 82, p. 780 
Rules and regulations, 
Admission to practice, power of courts to pre- 
sciibe, 85, p 710 
Compliance ‘vith in exam.nation for admussion to 
practice, § 10 
Professional conduct, § 58 
Rules of coutt, 
Admission to practice, § 5, pp 700-711 
Application for admission, § 9 
Courts of snother jurisdiction, § 15, p 721 
Length of study, 38 
Compliance with as prerequisite to practice, § 7, 
p 112 
Presumption of knowledge by attorney in disbar- 
ment pioceeding, § 33, p T81 
Qualifications for admission to practice in fed- 
eral court, § 7, p. 712 
Safety deposit box, keeping funds collected in, § 189 
Salary to attorney, extra compensation, § 182, p. 
1058, n. 80 
Sale of client's property, 
Attoiney's authority, §§ 88, 108, p. 925: § 104 
Payment to attorney authorized to sell, § 106, p. 
984 
Perishable property, attorney's authority to con- 
sent, § 8& 


1434 


ATTORNHEY AND OLIENT 


Sale of subject-matter of litigation as terminating at- 

torney’s authority, § 117 

Satisfaction of claim in disregard of attorney’s lien, 

§ 231, p. 1184 

Satisfaction of Judgment, 

Attorney’s authority respecting, § 99, pp. 915-017 

Discharge of attorney's lien by, § 221 

Disiegard of attorney’s lien, effect of, § 231, p. 
1184 

Evidence of attorney's authority to satisfy, § 76, 
p 803, n. 6 

Piesumption of continuance of attorney’s author- 
ity to satisfy, § 738, p. 881 

Termination of attorney’s authority to satisfy, 
§ 117, 0. 27 

Unauthorized satisfaction, liability for, § 147 

Savings bank attorney, burden of proof as to reason- 
ableness of charge in action against borrower to 

recover compensation for services, § 204, p. 1114, 

n 17 

Scandalous matter in bnmefs concerning judge, ground 
for suspension or disbarment, § 23, p. T58 
Scandalous pleading, 

Answer in disciplinary proceeding, amendment, 
§ 32, p 780 

Liability tor costs, § 50, p. 832 

Suspension or disbarment, § 28, p. 756 

Scandalous remarks concernmg other attorneys, sus- 

pension and disbarment, § 23, p. 751 

School boards, contract for services, compensation, § 
181, p. 1051 

Schools, qualifications for admission to practice, § 8, 
p. 714, n 91 

scienter, evidence to prove m disciplinary proceed- 
ing, § 33, p 783 

Scire facias, 

Application for charge of attorney in proceed- 
ings, § 121, p 953 

Hnfoicement of lability for costs, § 50, p. 832 

Scope, 

Attorney’s authority, §§ 79-107, pp. 8)0-040 
Buiden of proot, § 76, pp 887, 888 
Presumption of, § 73, pp 878-880 
Question for jury, § 78, p 806 
Third person’s right to question, § 74, p. 882 
Weight and sufficiency of evidence, § 76, pp 

891-803 
Employment, notice to attorney obtained in, § 


» p 

Lien of attorney, § 207 

Seal of conrt to notice of proceeding for suspension 
or disbarment, § 27, p 769 

Seaman’s wage lien, priority as to len of proctor 
prosecuting libel for wages, § 229, n. 54 

Second offense, punishment in disciplinary proceed- 
ings, § 38, p. 811, n. 63 

Second petition for rehearmg in disciplinary proceed- 
ing, § 85, p. 797, n. 14 

Secret agreement on arbitration, Len of attorney as 
affected by, § 231, p. 1182, n. 79 

Secret profits, 
Damages in action to recover, § 157, p. 1004, n. 

98 


Evidence in action to recover, § 157, p. 1001, n. 
89 
Parties in action to recover, § 157, p. 997 


Secretary of Interior, power to disbar attorney, § 18, 
p. 783, n. 97 
Secretary of Treasury, power to disbar attorney, § 
18, p. 788, n. 97 
Securities, 
Neghgence in giving advice concerning, § 148 
Subject-matter of retamung hen, § 225, p. 1166 
Summary proceedings to compel delivery to 
client, § 158, pp. 1005-1007 
Security, 
Condition precedent to summary proceedings to 
compel payment over of money, $ 1059, p. 
1013 
Delivery of papers to chent on receiving securi- 
ty for fees, § 158, p, 1006, n. 18 
Taking of as release of attorney's lien, § 222 
Secuiily for costs, 
Attorney’s liability for costs where security is 
required, $50, p 8381 
Duty to furnish as matter of ethics, § 58, p. 844, 
n. 89 
Seduction, giound for suspension or disbarment, § 21, 
p. 788 
Selective Service Act, 
Contract to secure exemption, compensation, § 
181, p 1050 
Violahon, ground for suspension or disbarment, 
§$ 21, p. 789; § 23, p. 761 
Self-executing Judgment or order in disciplinary pro- 
ceedings, stay to obtain substitutions for client, 
§ 86, p 798 
Self-incrimination, disciplinary proceedings, § 34, p 
791 
Sentence, imposition in disciplinary proceedings, § 36, 
p. T98 
Separate trials, 
Assignment of counsel by court, compensation, 
§ 172, p. 1085 
Disciplinaiy proceedings, § 34, p. 791 
Separation of jurors, notice to attorney of separation 
as notice to client, § 69, p. 865 
Service, 
Copy of bill as condition precedent to action for 
compensation, § 198 
Disciplinary proceedings, vacation of judgment, 
§ 38, p. 799 
Hxecution, attorney’s authority respecting, § 97 
Notice, 
Attormey’s hen, § 215, p 1168S 
Authority to accept, receive or waive, § 83 
By attorney, $ 83 
Change of attorney on adverse party, waiver 
of, § 123 
Notice or citation for appellate proceedings, at- 
torney’s authority to waive, § 95, p. 018 
Order of substitution on adverse party, § 123 
P10cess, 
Authority of attorney to receive, accept or 
waive, § 83 
Hxemption, § 44 
Negligence of attorney for failure to pio- 
cure, 3 146, p 984 
Suspension or disbarment, § 27, p. T69 
Sentence, bar or defense to disbarment proceed- 
ing, § 21, p. 740 
Writ, client bound by counsel’s directions, § 67, 
p. 851, n. 81 
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Set-off and counterclaim, 
Accounting by attorney, § 153 
Achon against attorney for money collected, § 
153 
Allowance affecting compensation under contin- 
gent fee contract, § 187, p. 1068 
Burden of proving im action against attorney for 
money collected, § 154, p. 902 
Charging len of attorney, § 228, p. 1170 
Action to enforce charging lien, § 234, p. 
1202, n. 99 
Compensation as counterclaim, § 197, p. 1104 
Lien of attorney for services mm connection with, 
§ 218, p. 1152 
Pleading in action for compensation, § 203, p. 
1110 
Protection of attorney's lien against, § 282 
Summary proceedings to compel payment over 
of money, § 159, pp. 1012, 1016 
Setting aside, 
Allowance of fee, § 191, p. 1088 
Assignment by attorney to client, § 128, p 970 
Assignment made in fraud of attorney's len, § 
230 
Conveyance, mortgage or assignment by client to 
attorney, § 128, p. 970 
Fraudulent transfer between attorney and client, 
§ 128, p. 971 
Gift from client to attorney, § 129 
Order for admission to practice, § 11, p. 719 
Attorney from another jurisdiction, § 15, p. 
723 
Satisfaction of judgment to extent of attorney's 
lien, § 281, p. 1186, n. 14 
Stipulahons or agreements made by attorney, § 
100, p. 919 
Transaction between attorney and client, § 127, 
Pp. 968, 969 
Settled case, review of suspension or disbarment pro- 
ceedings, § 37, p. 804 
Settlement, 
See also Compromise and Settlement, ante 
Before trial, compensation of attorney under con- 
tract, § 183, p. 1061, n. 17 
Burden of proving as defense in action for com- 
pensation for services, § 204, p. 1115 
Charging lien of attorney on proceeds without 
regard to, § 228, p. 1170, n. 92 
Concealment of offer in settlement as ground for 
suspension and disbarment, § 23, p. 743, n. 
15 
Construction of agreement as to compensation, 
§ 182, p. 1057, n. 72 
Contingent fee contract prohibiting settlement 
by client, § 186, p. 1064 
Validity, § 186, p. 1066 
Contract for compensation, effect, § 183, p. 1060 
Duty of client to inform attorney on making, § 
231, p. 1180, n 77 
Estate, liability of attorney for overpayment to 
client, § 52, p. 836 
Liahility of attorney, 
Coutract to settle, § 52, p. 884 
Money received by client subject to ratifica- 
tion of settlement, § 52, p. 836 


| 


Settlement—Continued, 
Lien of attorney, 
Intexfemng with right of client, § 281, pn. 
1180 
Providing for lien of attorney, validity of, § 
231, p. 1183 
Notice of attorney's lien as affected by, § 215, pp. 
1156, 1159 
Papers, admissibility 1n action to recover com- 
pensation for services, § 204, p. 1117, n. 59 
Partners, burden of proof in action to set aside, 
§ 56, p. 842 
Pending appeal, lien of attorney not ceprived by, 
§ 281, p 1183, n 83 
Procedure after to enforce attorney's lien, § 281, 


p. 1186 

Protection of attorney’s lien against, § 231, pp. 
1180-1197 

Subject to statutory lien of attorney, § 231, p. 
1180, n. 77 


Withholding, ground for suspension or disbar- 
ment, § 23, p. 740, n 46 
Severable contract, compensation, § 182, p. 1055, n. 
44, 


Recovery for services on death of attorney, § 171 
Several defendants, assignmeut as counsel by court, 
compensation, § 172, p. 1035 
Sham pleading, suspension or disbarment, § 23, pp. 
755, 756, 700 
Shameful exposures, suggestion as ground for sus- 
pension or disbarment, § 23, p. 756, n 30 
Shaiing of profits by members of firm, § 56, p. 839 
Sharp practice, disciplnary proceedings, § 23, p. 751, 
n, 65 
Sheriff, 
Attorney’s liability for fees, § 51 
Defense in proceeding against to enforce attor- 
ney’s chaiging lien, § 234, p. 1202 
Misconduct as, suspension or disbarment, § 23, 
p. T57 
Summary proceeding against to enforce charging 
len against money collected by, § 235 
Shooting persons under claim of defense of property 
suspension or disbarment, § 24, p. 763, n. 38 
Showing attorney’s authority, § 74, pp. 882-885 
Signature, 
Charge in disbarment proceeding, § 31, p. 779 
Chent’s name to affidavit of mahility to pay 
costs, suspension or disbarment, $ 23, p. 761 
eee: disbarred attorney, contempt, § 40, p. 814, n. 


Silence by client as constituting ratification of attor- 
ney’s acts, § 71, p. 870 

Bringing of action by attorney, § 71, p. 872 
Delegation of attorney's authority, § 107, p. 940 

Silence, mference of charging lien of attoiney from, 
$ 211, p. 1148 

Sister of client benefited by services, right of attor- 
ney to lien against, § 211, p. 1146, n. 3 


Hlement in determining reasonableness of fee, § 
191, p. 1088, n. 4 

Hvidence as to in action for compensation, § 204, 
p 1120 

Required of attorney, § 141 

Want of as question of law in action for com- 
pensation, § 205, p. 1131 
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Slander, injunction against representation of conflict- 
ing interests by former client, § 48, p. 880, n 37 
one ground for suspension or disbarment, § 21, 
Dp. 
Solicitation of litigation, 
Contingent fee contract, § 186, p. 1064, n. 47 
Suspension or disbarment, § 23, p. 758 
Evidence, § 88, p. 789, n 6 
Solicitor defined, § 3, p 708 
Solicitor general, setting aside order of admission of 
attorney from another jurisdiction, § 15, p. 723 
Solvency of client, 
Sage of attorney as dependent on, § 211, 
p il 
Enforcement of charging lien of attorney as af- 
fected by, § 284, pn 1200 
Special agent, attorney as, § 67, p. 850, n 78 
Special appearances, abuse of as ground tor suspen- 
sion or disbarment, § 23, p. 741, n. 8 
Special contract, 
Burden of proving defense of in action for com- 
pensation for services, § 204, p. 1115, n 382 
Charging hen attaching to land by reason of, § 
228, p 1175 
Validity of, § 131 
Special findings, action by attorney to recover com- 
pensation for services, § 205, n 1136 
Special judges, notice to attorney ot method of select- 
ing as notice to client, § 69, p 865 
Special lien of attorney, § 207 
Special master, subsequent appearance in suit as 
solicitor, § 49, p 830, n 40 
Special partnership, § 56, p 838, n 19 
Special plea to plea m bar to jurisdiction in dise- 
plinary proceedings, abandonment where not argu- 
ed, § 37, p. 805 
Special procecdings, 
Enforcement of attorney’s charging hen by, § 
238, p. 1205 
Iaen of attorney for services rendercd in, § 213, 
p 1150, n 26 
Notice of attorney’s len attaching in, § 215, p 
1155, n 59 
Special prominence to parts of evidence, instruc- 
tions 1n achion by attorney to 1ecovel compensa- 
tion, § 205, p. 1135 
Special puipose, retaming lien of atloiney on prop- 
eity delivered for, § 226 
Special retainei, § 61 
Special surrogate, disqualification to act ns attorney 
for proponent of will, § 49, p 830,n 40 
Specialized practice, admission to bar of another 
state without exumination, § 10, p 721, n 75 
Specific fund, chaigiug len of attoincy satisfled 
fiom, § 235 
Specific performance, decree declazing lien in attor- 
uey's tavor for delending suit, § 238, p 1211, n. 


63 
Spite, weight and sufficiency of evidence of in dis- 
barment p1oceeding, § 38, p 785 
Splitting fees, 
Acting without license, § 165, p. 1022, n. &2 
Agreement to as affecting mght to len of attor- 
ney, § 209, n. 65 
Standing of attorney, 
Admissibility ot evidence as to in action for com- 
pensation, § 204, p. 1120 


Standing of attorney—Continued, 
Consideration of in attorney's action te recover 
amount of lien against party compromising 
action without consent, § 231, p. 1191, n. 46 
State, 
Attorney as officer of the state, § 4 
Charging lien of attoiney as attaching to judg- 
ment recovered on behalf of, § 228, p 1171 
Liahility for costs in disc:plinary proceedings, § 
39, p. 812 
License to piactice on creation of new state, § 
14, n. 69 
Presumption of attorney’s authority to repre- 
sent, § 73, p 878 
Stipulation by piivate party binding on state, 
$100, p 918 
Statements, attorney’s autho1ity to make, § 100, pp. 
020-022 


Statute of lumitatons, 

Actions against attorney for money collected, § 
153 

Attorney’s authority to acknowledge indebtedness 
avoiding bar, § 102 

Bar of as respects lien of attorney, § 218 

Burden of proving in action against attorney 
for money collected, § 154, p. 982 

Compensation, § 199 
Defeating claims, § 1838, p. 1060 

Enforcement of attorney’s charging lien, § 238, 
p 1206, n. 84 

Negligence of attorney. action for, § 156 

Erroneous advice relating to, § 143, n 61 

Summary proceedings to compel payment over 
of money, § 159, p. 1012 

Suspension or disbarment, § 25, p 766 

Wrongful acts of attorney, actions for, § 156 

Statutc ry provisions, 

Admission to practice, § 5, pp. 709-711 
Application for admission to practice, § 9 
Courts of another jurisdiction, § 15, p 721 
Length of study, § 8 
One expressing intention of becoming citizen, 

§ 7, p. 718 
Women, §$ 7, p. 714 

Attorney’s liability for loss resulting from ig- 
norance of statute law, § 142 

Bar association, § 60 

Bill of costs, attorney's fees, § 161, p. 1019 

Compensation, § 161 
Absence of benefit to client, § 166 
Assignment as counsel by court, § 172, pp. 

1084, 1087 
Compliance with, 
Attorney's lien, § 214 
Prerequisite to practice, § 7, p. 712 

Costs, Habuility of attormey, § 50, p. 881 

Examination for admission to practice, § 10 

Lien of attorney, § 208 

Officer’s fees, liability for, § 51 

Opinion as to interpretation as practice of law, 
$38, p 705, n. 30 

Prohibiting buying of demands for suit, § 46 

hee in disciphnary proceedings, § 38, p. 

1 

Remstatement, § 41, p. 816 

Summary proceedings to compcl payment over 
of money, § 159, pp. 1007-1017 
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Statutory provisions—Continued, 
Suspension or disbarment, § 18, p 728; § 28, p. 
T18 
Stay of proceedings, 
Attachment, attorney's authority to stay, § 88 
Brought hy attorney without authority, § 64 
Execution, attoiney’s authority, § 97 
Failure of attoiney to disclose client’s name, 
1esidence and address, § 75 
Rule to file wairant of attorney as constituting, 
§ 78, p 896 
Stenographeis, 
Attorney’s authonty to contract for services, § 
103, p. 925 
Compensation for services on appeal under as- 
signment by court. § 172, p. 1036 
Drafting legal instruments, practice of law, § 
8,p 705, n 80 
Liability of attorney for fees, § 52, p. 838 
Stifling or suppressing evidence as ground for sus- 
pension or disbaiment, § 23, pn 754 
Stipulations, 
Attorney’s authority respecting, § 73, p. 879; § 
100, pp 917-020 
Burden of proving attorney’s authority to make, 
§ 76, p. S88 
Client for attorney to have costs in addition to 
compensation, § 163 
Contract permitting summary remedy to compel 
payment, § 194, p 1100 
Death of chent affecting attorney's authority 
to make, § 113, n. 88 
Dismissal of information for disbarment affect- 
ing 11ght to reinstatement, § 41, p. 815 
Judicial sales, authority of attorney to stipulate 
respecting, § 98 
Party’s authoiity to stipulate after appearance 
by attorney, § 80, p 901 
Presumption of attorney’s authority to enter, § 
73, p 879 
Stirring up Ligation, unethical conduct, § 58, p. 848, 
n & 


Stock, 
Purchase as purchasing demands for suit, 3 46, 
p 823, n. 4 
Subject-matter of attorney’s retaining lien, § 
225, p 1167, n 68 
Stockholde1s, 
Acceptance of services affecting liability for com- 
persation to attorney, $ 175, p. 1042, n 10 
Bank, disqualification to represent adverse inter- 
ests, $ 4T, p 825 
Illegal combination affecting attorney's right to 
compensation, § 164 
Representation of conflicting interests, § 47, p. 
827, n 25 
Right to act as attorney for corporation, § 68 
Stop notices, priority of Len of attorney over claim- 
ants serving, § 229, n. 55 
Stranger’s power to object to attorney’s authority, 
$ 74, p. 882 
Strict construction of rules as to admission to prac- 
tice, § 15, p 721, n. 72 


Striking pleadings, 


Striking pleadings—Oontinued, 
Failure of attorney to disclose client’s name, 
residence and address, § 75 
Study, preliminary study for admission to practice, 
$8 


Sua sponte, 
Application for substitution of attorneys, § 121, 
p. 952 
Suspension or disbarment, § 18, p 731, n 86 
Sub-agents, attorney employed by detamed attorney 
as, § 65 
Subject-matter, 
Attorney’s employment, § 65 
Charging hen of attorney, § 228, pp 1169-1176 
Existence of as prerequisite to charging hen, 
§ 211, p. 1144 
Retaming hen of attorney, $3 225-227, pp. 1166- 
1169 
Suit, transfer to attorney, § 128, pp 970, 971 
Termination of client’s interest in as affecting 
attorney's lien, § 217 
Submission of contioversy, authority of attorney, § 
92 
Subornation of perjury, ground for suspension or 
disbarment, § 21, p. 788 
Subpena, changing return date, suspension or dis- 
barment, § 23, p. T56 
Subpena duces tecum, 
Compel attorney to produce client’s papers, § 
158, p 1006, n. 16 
Proceedings for suspension or disbarment, § 27, 
p. Tf0, n. 89 
Subrogation, 
Enforcement of attorney’s lien after settlement 
in disregard of, § 281, p. 1187, n. 21 
Protection of attorney's lien against, § 230, n. 68 
Subscription to stock, evidence of attorney’s au- 
thority to subseribe, § 76, p. 893 
a oS claims, hen of attorney as superior to, 
Subsequent law, compensation for unexpected serv- 
ices, § 182, p 1058, n. 78 
Subsequent pleading beyond answer in disciplinary 
proceeding, § 82, p. 780 
Subsequent proceedings, substitution or change of 
attorneys in, § 121, p. 958 
Subsequent purchaser of property of client acquired 
by attorney, § 126, p. 9868 
Avoidance of transaction against, § 127, p. 969 
Subsequently rendered service, lien of attorney for, 
§ 218, p 1150, n. 24 
Substantial performance of contingent fee contract 
affecting compensation, § 189, p 1076, n. 48 
Substituted party, presumption of attorney’s author- 
ity to represent, § 73, p. 876, n. 12 
Substitution of attorneys, §§ 119-124, pp 950-057 
Acceptance of service affecting liability for com- 
pensation, § 177, p. 1045 
Liability for negligence of, § 149 
Tien for services, § 218, n 81 
Payment of judgment after notice of substitu- 
tion, § 98, p 916, n. 89 
Prosecution of disbarment proceeding, § 80, p. 
775, n 92 


Evidence attorney appears without authority, § | Success of attorney as determining reasonableness 


78, p. 895 


of fee, § 191, p. 1083 
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Summary determination, 
Attorney’s authority, § 78, p 895 
Issues on motion to substitute attorneys, § 122, 
p. 954 
Summary disposition of retaming lien of attorney, § 
233 


Summary jurisdiction of court to suspend or disbar 
attorney, § 18, p 728, n 54 
Summary pioceedings, 
Against atiorncy, §§ 158, 159, pp 1005-1017 
Enforcement of attoiney’s chaiging len by, § 
235 
Enforcement of atto1ney's Men after settlement 
in fraud of, § 281, p 1186 
Fees, payment compelled by, § 194, pp 1100- 
1102 


Payment over of money collected, compelling as 
bar to ordinary action, § 153 
Performance of agreement by attorney, compel- 
ling, § 155 
Practice without license, 3 16, p. 726, n 28 
Wrongful acts of attorney, proceedings predicat- 
ed on, § 155 
Summons, 
Mailing in hope debtors would take ther receipt 
as personal service, Suspension or disbar- 
ment, § 23, p. 760, n 60 
Presumption of attorney’s authority to acknowl- 
edge service, § 73, p 878 
Superior court, jurisdiction to disbar, § 18, p 731, 
n. 80 


Supersedeas, appeal or error in suspension or disbar- 
ment proceeding, § 37, p. 808 
Supersedeas bond, 
Attorney's authority to execute, § 103, p. 926 
Underworld character, vouching for validity, 
suspension or disbarment, § 24, p 763, n. 88 
Superseded contract for compensation, construction 
and operation, § 182, p. 1057 
Supervision by courts, § 5S 
Supplemental procecdings, 
Attorney's authority to institute, § 96, n 58 
Charging lien of attorney attaching to judg- 
ments in, § 228, p. 1171 
Lien acquired in as prior to attorncy’s len, § 
229 


Judgment for puipose of enforcing lien of attor- 
ney, § 234, p 1201, n 81 
Presumption of attorney's authority, § 73, p. 831 
Termination of as affecting attorney’s len, § 
217 
Supreme Oourt of United States, admission of wo- 
men to practice, § 7, p. 714 
Surety, 
Adverse party, lien of attorney as superior to 
rights of, § 229 
Attorney’s authoiiiy to release, § 105, p 933 
Disqualification of attorney from acting as sure- 
ty in judicial proceedings, § 45 
Relief from hability as surety by disqualifica- 
tion to act, § 45, p 822 
Surety company’s right to summary proceedings to 
compel attorney to pay over money, § 159, p. 
1011, n. 71 
Surplusage in decree in disciplinary proceeding, § 
86, p. 798 


Surrender, 
Client’s papers or property on substitution of at- 
torneys, § 122, pp 954, 955 
Right to practice, § 17 
Surreptitious settlement after notice giving attor- 
ney cause of action against adverse litigant for 
fee, § 281, p 1185, n. 4 
Surrogate’s court, 
Chaiging lien of attorney attaching to decree in, 
§ 228, p. 1171, n. 4 
Juricdiction to enforce attorney’s charging lien, 
§ 238, p 1206, n 35 
Lien of attorney as to action in, § 213, p, 1151, 
n 26 
Necessity of written authority of attorney to ap- 
pear in, § 77 
Suspension, 
Disciplinary proceedings, § 38, p. 798 
Judgment of disbarment on condition, § 88, p. 
800, n. 57 
Suspension and disbarment, §§ 17-41, pp. 727-820 
Absence from state, § 17 
Accomplice testimony, § 88, p. 790 
Account, failure to account, § 23, p. 746 
Admissibility of evidence, § 33, pp. 781-784 
Amendment of petition, § 31, p. T79 
Answer to accusation, § 32, p. 780 
Appeal and eiror, § 37, pp. 799-806 
Costs, § 39, p 812 
Reinstatement proceeding, $ 41, p. 819 
Appearance for himself in a cause after disbar- 
ment, right to, § 40 
Application for vacation of order on reversal of 
conviction, § 21, p. 789 
Arbitiary power, § 18, p 129 
Arguments of counsel, § 84, p 788 
Automatic disbarment on conviction of penalty, 
reversal on appeal, § 21, p. 740 
Bar committee or association, § 18, p. 782 
Board of governors, review of action of, § 87, p. 
806 


Burden of proof, § 33, p. 781 
Hearing on review, § 87, p. 804 

Change of residence, § 17 

Charges, § 31, pp. T75—T79 

Citizenship not affected, § 40, p 814 

Collateral attack on judgment, § 36, p 799 

Commissioner of patents, power, § 18, p 788 

Compensation, one failing to register, § 164, p. 
1022, n 84 

Conclusions of referee, § 34, p. 796 

Conditions precedent, § 29 

Conflicting interests, representing, § 28, p. 746 

Contempt, distinct from mght to punish for con- 
tempt, § 18, p 730 

Contingent fee contract affected by disbarment, 
3188, p 1074, n. 38 

Continuance, § 34, p. 701 

Conviction of criminal offenses as ground for, § 
21, pp. 785-740 

Correction of order of admission of attorney 
from another jurisdiction, § 15, p. 728 

Costs, § 39, pp. 812-814 

Courts, zs 
Authority of particular court, § 18, p. 780 
Proceedings before, § 28, p. 7T4 

Oriminal offenses, ground for, § 21, pp. 785-740 


1439 


Suspension and disbarment—Continued, 


ATTORNEY AND OLIENT 


Deception of court, § 28, p. 753 

Decision on review, § 87, p. 805 

Defenses, § 25, pp. 764-767 

Demurrer to accusation, § 82 

Determination on review, § 87, p. 800 

Direction of verdict, § 34, p. 792 

Dismissal, § 34, p. 792 

Disobedience to order requiring payment to 
client, § 28, p 750 

Disqualification of referee to act, § 34, p. 785 

Division of fees, § 174, p. 1041 

Duty of attoiney to court, § 4, p. 708, n. 86 

Effect of appeal, § 37, p 803 

Effectiveness, § 18, p 731, n. 86 

Evidence, § 33, pp 780-790 
Application for reinstatement, § 41, p. 818 
Hearing on review, § 37, p. 804 
Preservation of, § 34, p. 705 

Wxcessive fees, $ 23, p 745 

ixclusive jurisdiction, § 18, p 780 

Factual basis for action, § 27, p. 770 

False and scandalous remarks concerning other 
attorneys, § 23. p. 751 

Felony, conviction as ground for, § 21, p. 786, n. 
24 


Binal judgment or order before conviction, § 21, 
p. 789, n 70 
Findings, § $4, p 794 
Referee, § 34, p 706 
Foreign state, precluding admission to practice, 
§ 7, p. 712, n. 70 
Grounds, §§ 19-24, pp. T383~-764 
Hearing, § 34, pp. 791-796 
Review, § 37, pp. 800, 804 
Insolvency, failure to pay funds to client, § 28, 
p. 160 
Instructions, § 34, p. 798 
Insufficient grounds, § 23, p. 761 
Intent in wrongdoing, § 19, p. 734 
Intermeddlng with clients of other attorneys, § 
28, p. 751 
Joinder of proceedings, § 26, p. 768 
Jot trial, § 34, p. 791 
Judge, 
Misconduct as, § 23, p. 756 
Misconduct toward judge, § 28, p. 751 
Judgment, § 36, pp. 797-799 
Judicial position, misconduct of attormey occupy- 
ing, § 24, p. 764 
Jurisdiction of 1eview, § 87, p. 800 
Legislative limitation of power, § 19, p. 784 
Libel and slander of judge, privilege, § 28, p. 758 
Limitations and laches, § 25, p. 766 
Loans to and from client as ground for, § 28, p. 
145 
Mandatory disbarment, § 38, p. 811 
Mentally mcompetent chent, § 28, p. 745 
Misappropriation and failure to account, § 23, p. 
146 
Miscellaneous grounds, § 23, p. 758 
Misdemeanor, § 23, p. 742 
Conviction as ground for, § 21, p. 786, n. 24 
Mistake as ground for, § 23, p 744 
Modification of judgment or order, § 86, p. 798 
Money withheld must be received in professional 
capacity, § 23, p. 750 
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Moral character, want or loss of, § 20 

Moral turpitude, ground for, § 21, p. 736, n. 24; 
§ 23, p. 742 

Motive in instituting disbarment proceeding 
against other attorney, § 23, p 751 

Nature and form of application for relnstate- 
ment, § 41, p 817 

Nature and form of proceeding, § 28, pp. 770-774 

Negligence, § 23, p. 744 

New trial, § 35, p. 796 

Nonprofessional misconduct, § 24, pp. 762-764 

Notice of proceedings, § 27, p 768 

Obstruction of justice, § 23, p 758 

Offenses, practice after suspension or disbar- 
ment, § 40, p. 814 

Operation and effect, § 40 

Operation and effect of reinstatement, § 41, p. 
819 

Opposition to application for reinstatement, § 41, 
p. 818 

Order, § 36, pp 707-799 
Summary proceedings for disbarment on 

failure to pay over money, § 159, p. 1017 

Other attorneys, unfair dealing with, § 28, p 751 

Pardon affecting right to remstatement, § 41, p 
815 

Particular crimes ground for, § 21, p. 7387 

Parties, § 26, p. 768 

Partner, misappropriation of client’s money, § 23, 
p 750 

Patent attorney, § 17 

Payment after proceedings begun or threatened 
as defense, § 25, p 767 

Pending disciplinary proceedings, § 18, p. 730 

Pending litigation, conduct tending to prejudice 
consideration, § 23, p. 756 

Persons entitled to prosecute, § 30 

Place where misconduct committed, § 18, p. 730 

Plea to accusation, § 32, p. 780 

Power to suspend or disbar, § 18, pp. 728-738 

Preliminary proceedings, § 27, p. 769 

Presentation of grounds of review, § 37, p. 800 

Presumptions, § 33, p. 780 

Piesumptions on review, § 37, p. 801 

Privilege as to liability for defamatory language, 
§ 23, p. 753 

Proceedings, § 26, p. 767 
Reinstatement, § 41, pp. 816-820 

Professional ethics, § 28, p. 742 

Professional misconduct, § 23, pp. 741~762 

Prosecuting attorney, misconduct as, § 23, p. 576 

Public hearing, § 26, p. 768 

Punishment, § 38, pp. 806-811 

Questions of law and fact, § 34, p. 798 

Recommendations of referee, § 34, p. 796 

Record mn another state as evidence on applica- 
tion for admission to practice, § 15, p. 722. 
n. 77, 78 

Record on appeal, § 87, p. 80 

Beacons, a falsification or alteration, § 23, 
p. 

Reference, § 34, p. 795 
Application for reinstatement, § 41, p. 820 
Review of proceedings before, § 87, p. 803 

Rehearing, § 35, p. 797 
Review of decision of commuttee or referee, 

§ 37, p. 806 
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Suspension and dissarment—Continued, 
Reinstatement, § 41, pp 814-820 
Relation to client, professional misconduct, § 23, 
p. 748 
Relation to court, § 28, p. 751 
Reopening case, $ 34, p. 792 
Repeal of laws providing for on conviction of 
offenses, § 21, p. 736, n. 24 
Representation of adverse interests, § 47, p. 825 
Resignation, § 17 
Restitution, defense, § 25, p 767 
Review, § 37, pp. 799-806 
Separate trial, § 34, p. 791 
Settlement with client as defense, § 25, p. 767 
Signature of charges, § 31, p. 779 
Statutory provisions, 
Punishment not exclusive, § 38, p. 8il 
Reinstatement, § 41, p. 816 
Subsequent pleadings beyond answer, § 32, p 780 
Summary proceedings to compel disbarred attor- 
ney to pay over money, § 159, p. 1012 
Supersedeas, § 37, p. 808 
Surrender of certificate or resignation, § 17 
Tenure of office, § 17 
Termination of relationship by, § 111 
Title of proceeding, § 26, p. 768 
Trial de novo on appeal, § 87, p. 800 
Trial or hearing, § 34, pp. 791-796 
ag to practice, ground for, § 21, p. 786, n. 
Vacation of judgment or order, § 36, p. 79S 
Verdict or findings, § 34, p. 704 
Verification of, 
Answer, § 32, p. 780 
: Charge, § 31, p. 778 
Waiver, 
Defects in charge, § 31, p. 778 
Irregularity of procecding, § 30 
Notice, § 27, p. 709 
Want or loss of moral character, § 20 
piles ce and sufhciency of evidence, § 33, pp. T&4— 
7 
‘Witness, 
Failure to call witness or to testify as evl- 
dence, § 33, p. 790 
Right to confront, § 34, p 702 
Syndicate, sufficiency of evidence to show employ- 
ment by member of, § 204, p. 1126, n. 49 
Tacking practice for admission to bar of another 
state, § 15, p. 721, n. 75 
Talking over litigation, representation of adverse 
interests, § 47, p. 826, n. 11 
Tampering with witnesses as ground for suspension 
or disbarment, § 23, p. 753 
Tangible objects, existence of as essential to charg- 
ing lien of attorney, § 228, p 1170, n 92 
Tax collector, disqualification of attorney for tax 
collector to become purchaser at sale, § 49, p 
830 
Tax sale, purchase of client’s property by attorney 
at, § 126, pp 961, 063 


Attorney, § 55 
Payment affecting mght to compensation, 8 
165 
Presumption of attorney’s authority to bring 
action to recover, § 78, p. 877, n. 16 


70.3.8.—01 


Technical defenses to suspension or disbarment pro- 
ceeding, § 25, p. 764 
Telegrams, evidence of employment contract in ac 
tion for compensation, § 204, p. 1118 
Temporary abandonment of profession as forfeiture 
of right to practice, § 17, p. 728, n. 45 
Temporary license to practice to one from another 
jurisdiction, § 15, p. 722 
Tender, 
Attorney as binding on client, § 106, p. 934 
Neghgence of attorney affected by client's fail- 
ure to make tender, § 140, p. 978, n. 47 
Tenure of office, § 17 
Term of court for hearing application to compel at- 
torney to pay over money, § 159, p. 1015 
Termination of action prematurely affecting contin- 
gent fee contract, § 189, pp 1075-1077 
Termination of lien of attorney, § 217 
Termination of relation, §§ 108-118, pp 940-049 
Compensation affected by, § 181, p 1054 
Dealings between attorney and client affected by, 
§ 132 
Death of client affecting compensation, § 171, 
p. 1038 
Evidence as to in action for compensation, § 204, 
p. 1127 
Good faith in fidelity of attorney after termina- 
tion, § 125, p 959 
Interest on fees from date of tezmination, § 
191, p. 1093 
Jury question in action for compensation, § 205, 
p. 1181 
Notice of termination, authority of attorney to 
give, § 83 
Notice to attorney acquired after termination as 
notice to client, § 69, pp. 857, 866, 867 
Premature termination affecting mght to com- 
pensation, §§ 168-171, pp. 1027-1033 
Purchase of chent’s property by attorney after 
termination, § 126, p 908 
Representation of adverse interests, § 48, pp. 
827-830 
Summary proceedings to compel payment of fee 
after termination, § 194, p. 1102 
Time to sue for compensation affected by prema- 
ture termination, § 199 
Terms imposed on substitution of attorneys, § 122, 
pp. 9538-056 
Territory admitted to statehood, admission to prac- 
tice, § 15, p. 721, n. 74 
Theft, 
Chent’s hability for attorney’s theft, § 68 
Retaining len of attorney on property procured 
by, $ 225, p. 1168 
Third persons, 
Accounting or payment by attorney to, § 137 
Charging lien of attorney extending to money in 
hands of, § 228, p. 1172 
Chent's lability for injuries to third person from 
act of counsel, § 68 
Contract providing compensation to be fixed by 
third persons, § 182, p. 1057 
Death of third party terminating attorney's em- 
ployment contract, § 118 
Knowledge acquired by attorney acting for, § 69, 
855 


D. 
Liability of attorney to, § 52, pp. 833-836 
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‘Third persons—Continued, 
Liability to attorney, § 53 
Negligence, liability of attorney to, § 140, p 979 
Notice to attorney, 
Claims and rights of third persons as no 
tice to purchaser, § 69, pp. 850-863 
Outstanding claims or rights of third peisons 
to personalty as notice to client, § 69, 
pp. 8038, 864 
Title acquired while acting for thud person, 
§ 69, p 857 
Payment of fees as creating relation of attorney 
and client, § 65 
Solicitation affecting mght to compensation, § 
164 
Threats, 
Criminal proceedings as ground for suspension 
or disbarment, § 23, p. 700, § 25, p. 765 
Judge, as ground for, 
Suspension or disbarment, § 23, p. 751 
Letter as blackmail, § 59 
Soliciting employment by threats as ground for 
suspension or disbarment, § 28, p 759 
Timber, charging lien of attorney on, § 228, p 1175, 
n. 88 
Time, 
Answer to accusation in disciplinary proceeding, 
3 82, p. 780 
Appointment of new attorney becomes effective, 
§§ 120, 124 
Attorney's lien attaches, 3 216 
Evidence of time expended in action for com- 
pensation, § 204, p. 1120 
Expended by attorney as element in determining 
reasonableness of fee, § 191, p. 1082 
Filing petition for review of proceedings for sus- 
pension or disbarment, § 87, p. 804 
Notice of attorney's hen, § 215, p. 1159 
Objecting to attorney’s authority or demanding 
proof thereof, § 74, pp. 883, 884 
Rehearing on review of decision of committee or 
ee in disciplinary proceeding, § 387, p. 
Time to sue, 
Attorney for money collected, § 154, p. 990 
Charging lien, proceedings to enforce, 3 238, p. 
1205 


Compensation, § 199 
Title, 
Attorney in suit, § 66 
Notice of attorney respecting as notice to client, 
§ 69, pp. 857-864 
~ Proceeding for suspension or disbarment, § 26, p 
Té8 


Title insurance, failure of attorney to reveal facts 
as binding on client, § 67, p. 851, n. 84 

Title papers, subject-matter of attorney's retaining 
hen, § 225, p 1167, n. 69 

Torts, liability of attorney to third person, § 52, p 
834 


Transciipt of evidence, 
Liability of attorney for expenses, § 52, p 834 
Suspension or disbarment, mght to testimony giv- 
en before inveshgating committee, § 27, p. 
778 


Transcript on appeal, 
Alter-tions as ground for suspension or disbar- 
ment, § 23, p. 756 
Dismissal of appeal from suspension or disbar- 
ment proceeding for failure to file, § 37, p. 
808, n 9 
Traveling expenses, 
Assignment as counsel by court, compensation, $ 
172, p. 1036 
Element in determining reasonableness of fee, § 
191, p. 1088 
Reimbursement of attorney, § 180 
Traverse of answer in summary proceedings to 
compel payment over of money, § 159, p. 1014 
Treble damages for attorney's deceit, § 157, p. 1005, 
n. 4 
Trespass, 
Attorney’s hability, § 52, p 835 
Chent’s lability for atlorney’s trespass, § 68 
Trial, 
Accounting by attorney, § 154, pp. 998, 994 
Action against attorney for money collected, § 
154, pp 993, 994 
Achon by attorney to recover compensation, § 
205, pp. 1128-1136 
Action for attorney’s negligence or wrongful 
acts, § 157, pp. 1002, 1003 
Attorney’s autholity to conduct, § 81 
Charging len, proceedings to enforce, $ 238, p. 
1211 
Disbarment proceeding, $ 34, np. 701-706 
Lien, proceedings to enforce len after settle- 
ment in disregard of, § 231, p. 1104 
Trial court's jurisdiction to, 
Enforce charging hen of attorney, § 238, p. 1207 
Sugpend or disbar, § 18, p. 781, n 80 
Trial de novo on appeal, 
Petition for reinstatement, § 41, p 820 
Suspension or disbarment procceding, § 87, p. 800 
Trover against attolmey to recover money, § 155, n. 
32 
Trust company practicing of law, § 38, p. 705, nu. 31 
Advertisements as piactice of law, § 3, p. 706, 
n. $1 
Trust deed to attorney for benefit of client’s credi- 
tors, § 128, p. 969, n. 47 
Trustees, 
Accounting by attorney to trustee, § 187, n. 15 
Appearance by one not authormzed to practice, 
§ 16, p 725, n 18 
Attorney acquiring interest adverse to client 
as, § 126, p. 960 
Notice to attorney, 
Notice to trustee, § 09, p. 861 
Trustee’s pe1sonal hability as notice to cli- 
ent, § 69, p. 865 


sts, 

Action to establish in assets of estate of former 
partner, § 56, p. 841, n. 62 

Condition precedent to action against trustee 
for compensation, § 198 

Oreation of relation by contingent fee contract, 
§ 187, p. 1070, n. 96 


Iaability of trustee for attorney's fee, § 179 
Payable out of trust fund, g 198, p. 1009 
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Trusts—Continued, 
Fees—Continued, 
Preserving trust estate, § 101, p 1088, n 4 
Services rendered to trust, § 101, p 1084 
Money collected by attorney and not paid over 
as trust fund, § 139 
Retaining hen, inconsistent with claim to, § 220 
Retention of trust funds for payment of fees, § 
103, p. 1006 
Turbulent disposition, admission to practice of at- 
torney from another state, § 15, p. 722, n. 77 
Unassignable cause of action, proceeding with by at- 
torney to protect lien after settlement by paxties, 
§ 231, p. 1188 
Unauthorized acts of attorney, 
Chent not bound by, § 67, p. 852 
Liability for, §§ 147, 148 
Undertaking, 
Procurmg by attorney to relieve himself from 
hability for costs, § 5, p. 831 
Securing payment of judgment, charging hen of 
attorney attaching to, § 228, pn. 1170 
Staying execution, cancellation of by attorney 
entitled to lien, § 231, p. 1187 
Undue influence, 
Attorney in dealing with client, § 127, pp. 964- 
066 


Burden of proving defense of in action for com- 
pensation, § 204, p 1115 
Contingent fee contract, § 186, p. 1065 
Contract of employment, jury question in action 
for compensation, § 205, p. 1130 
Hvidence in attorney's action for compensation, 
§ 204, p. 1126 
Security for fees and costs obtained by, § 130 
Unethical conduct, § 58 
United States Supreme Court, notice of proceedings 
for suspension or disbarment, § 27, p. 769, n. 21 
Unjust claim, prosecuting as ground for suspension 
or disbarment, § 28, p. 755 
Unjust enrichment, lability for attorney's fees, § 175, 
p 1043 
Unjust or unconscionable fee contract, § 186, p 1065 
Unknown heirs, authority of attorney for unknown 
heirs to appeal, § 95, p. 9138 
Unliquidated damages, charging lien of attorney at- 
taching to action for, § 228, p. 1172 
Unpaid claums incurred by attorney, lien for, § 218, 
p. 1154, n. 54 
Unprofessional conduct as ground for discharge of 
attorney, § 109, p 942 
Unreasonableness of contract, burden of proof in ac 
tion for compensation, § 204, p. 1115 
Unrecorded conveyance, 
Notice to attorney of unrecorded conveyance as 
notice to client, § 69, p. 862, n. 93, p. 864, 
n. 1 
Priority over lien of attorney, § 229, n. 49 
Use of mails to defraud as ground for suspension or 
disbarment, § 21, p. 739 
Conclusiveness of conviction as evidence in dis- 
ciplinary proceedings, § 33, p. 790, n. 8 
Use of office to aid civil business, suspension or dis- 
barment, § 28, p. 757, n. 86 
Vacation, 
Olerkship for admission to bar, § 8 p. 715, n. 98 
Notice of attorney’s lien, § 215, p. 1100 


Vacation—Continued, 
Satisfaction of judgment in fraud of attorney's 
lien, § 231, p. 1186 
Stipulahons or agreements made by attorney, § 
100, p 919 
Vacation of judgment or order, 
Admission of attorney from another jurisdiction, 
§ 15, p. 723 
Admission to practice, § 11, p. 719, n. 56 
Attorney’s authority, § 94 
Disbarment proceeding, § 36, p. 798, § 41, p. 814, 
n 89 


Presumption of continuance of attorney’s av- 
thority, § 78, p. 881 
Unauthorized vacation, lability for, § 147 
Value of property involved as element in determin- 
ing reasonableness of fee, § 191, p. 1081 
Value of property taken in satisfaction, amount on 
which percentage 1s computed in determinmg 
contingent fee, § 191, p. 1002 
Value of services, § 191, pp. 1078-1004 
Burden of proof in action for compensation, § 
204, p. 1114 
Evidence in action for compensation, § 204, pp. 
1120, 1127 
Expert testumony of, § 191, pp 1098, 1004 
Jury question in action for compensation, § 205, 
p. 1181 
Variance, 
Action against attorney for money collected, § 
154, p. 991 
Action for compensation, § 203, pp. 1112, 1113 
Disbarment proceeding, § 31, p. 777 
Lien proceedings to enforce, § 231, p 1192, n 46 
Vendor, notice to attorney as notice to vendor, § 69, 
pp. 858-863 
Venue, 
Attorney’s authority to stipulate iespecting, § 
100, p. 919 
a lien, proceedings to enforce, § 238, p 
1 


Compensation, action for, § 200 

Summary proceedings to compel payment over 
of money, § 159, pp. 1009, 1010 

Verdict, 

Accounting by attorney, § 154, p 904 

Action against attorney for money collected, § 
154, p. 994 

Action by attorney to recover compensation, § 
205, p. 1185 

Action for attorney’s negligence or wrongful 
acts, § 157, p. 1008 

Charging hen of attorney attaching to, § 228, p. 
1170 

Disciplinary proceedings, § 34, p. 704 

Remission or reduction by attorney, § 105, p. 988 
After client’s death, § 118 

Summary proceedings to compel payment over 
of money, § 159, p. 1015, n. 7 

Suspension or disbarment proceeding, conclusive- 
ness on appellate court, § 37, p. 801 

Vernfication, 

Answer in disciplinary proceeding, § 82, p. 780 

Application for admission to practice, § 9 

Application for reinstatement, § 41, p. 817 

Attorney's authority to waive, § 100, p. 928 

Charge in disbarment proceeding, § 31, p. 778 
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Waiver—Continued, 


Verification—Continued, 


Petition in summary proceedings to compel pay- 
ment over of money, § 159, p. 1014 

Pleadings as evidence of authority to commence 
ejectment, § 77, n. 15, 19 


Vexatious suit, institution affecting right to compen- 


sation, § 167, p. 1026 


Village attorney, musconduct as, ground for suspen- 


sion or disbarment, 3 23, p 757 


Voidable agreements for compensation, § 182, p. 1057 
Voluntary payment to client, len of attorney affect- 


ed by, § 231, p. 1184, n. 99 


Volunteer services to needy litigants, as ground for 


suspension or disbarment, § 23, p. 762 


Waiver, 


Attorney’s authority to take appeal, § 74, p. 884 
Attorney’s authority to waive, § 100, pp. 922, 928 
Condition of contract, g 101, p. 925 
Attorney’s lien, § 218 
Clerk’s authority to walve notice, § 150 
Contingent fee by advising settlement, § 189, p. 
1077 
Defects in, 
Charge in disbarment proceeding, $ 81, p. 
T78 
Notice of attorney’s len, § 215, p. 1159, n. 92 
Demand as condition precedent to action against 
attorney for money collected, § 154, p. 989 
Exemption from service of process, § 44 
Full performance of contract by client affecting 
right to compensation, § 167, p 1024 
Imputing attorney's knowledge to client as basis 
of waiver, $ 69, p. 866 
Irregularity in proceedings for suspension or 
disbarment, § 30 
Jurisdiction of proceedings for suspension or 
disbarment, § 26, p. 767 
Notice, 
Proceedings for suspension or disbarment, § 
27, p. T69 
Substitution of attorneys, § 121, p. 952 
Objecton to, 
Attorney’s authority, § 74, p. 883 
Representation of adverse interest, § 47, p. 
827 
Representation of conflictmg interests by 
former client, § 48, p. 829 
Partner of right to share in fees, § 56, p. 840 
Privilege from arrest, § 44 
Process or service thereof, authority of attoiney, 
$ 83 
Purchase of client’s property by attorney, waiver 
of client’s right to question, § 126, p. 962 
Right to confront witnesses im disciplinary pro- 
ceedings, § 34, p. 792 
Right to refund on formation of new partner- 
ship, § 56, p. 839, n. 89 
Security for costs affecting attorney's lability 
for costs, § 50, p. 831 
Service of, 
Clerkship for admission to practice, § 8, p. 
714, n. 91 
Notice of — of attorney on adverse par- 
ty, § 
Notice or citation for appellate proceedings, 
authority of attorney, § 95, p. 913 


Service of—Continued, 
Summons in error, jurisdiction to review 
disbarment proceeding, § 87, p. 803, n 5 
Summary relief to compel payment over of mon- 
ey, § 159, p 1000 


Want of skill, question of law in action for compen- 


sation, § 205, p. 1131 


War claim settlement, lien of attorney on cIent’s 


funds In treasury, § 211, p. 1148, n. 84 


War risk insurance, notice to attorney respecting as 


notice to insured, § 69, p. 866, n. 33 


Warrant of attorney, § 77 


Rule to file, § 78, p. 896 


Welght and sufficiency of evidence, 


Accounting by attorney, § 154, p. 992 

Action against attorney for money collected, § 
154, p. 992 

Actions for attorney's negligence and wrongful 
acts, § 157, p. 1001 

Attorney’s authority, § 76, pp. 889-898 


Summary p to compel payrrent over 
of money, § 159, p. 1015 
Wills, 
Contest, 


Contingent fee, 
Amount on which percentage is reckoned, 
$191, p 1090, n. 64 
Dismissal of contest affecting, § 189, p. 
1076, n 45 
Lien of attorney, § 213, p. 1152, n. 36 
Presumption of attorney's authonty to repre- 
sent contestants, § 738, p 877, n. 16 
Reduction of fee, § 191, p. 1089 
Execution of will as practice of law, § 3, p. 706, 
n, 31 
Retaining lien of attorney on, § 225, p. 1168 


Withdrawal of, 


Appeal, attorney’s authority, § 95, p. 913 
Application for substitution of attorney, § 121, p. 
953 


Withdrawal of attorney, § 110, pp. 943-945 


Compensation affected by, § 169, p. 1031 

Duty not to withdraw, § 146, p, 984 

Employment of another attorney on withdrawal, 
$3 119 

Justificahon as jury question m action for com- 
pensation, § 205, p. 1181 

Loss of right to lien by, § 220 

Notice to client to appoint another attorney, § 
118 

Summaiy proceedings to compel payment of fees 
on withdrawal, § 194, p. 1102 

Unauthorized withdrawal, liability for, § 147 


Withdrawal of member of firm, fees for services ren- 


dered by remaining members, § 56, p, 840 


Withholding papers, enforcement of attorney’s charg- 


ing lien by, § 234, p. 1200 


Witnesses, 
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Abetting to conceal identity or impersonate an- 
other as ground for suspension or disbar- 
ment, § 23, p. ‘755 

Authority of attorney respecting, § 81 

Bribing or tampering with as ground for suspen- 
sion or disbarment, § 23, p. 753 

Confronting by annlicant for admission to prac- 
tice, § 11, p. 719 


ATTORNEY AND CLIENT 


Witnesses—Continued, 
Confronting in disciplinary proceeding, § 84, p. 792 
Continuance because of absence of witnesses ac- 
el present, suspension or disbarment, § 28, 
p. 
Credibility as for referee in suspension or dis- 
barment proceeding, § 87, p. 805, n. 88 
Examination as to good moral character of ap- 
plicant for reinstatement, § 41, p. 818, n. 35 
Hxpenses, compensation for under assignment as 
counsel by court, § 172, p. 1036 
Hividence of intimidation in disciplinary proceed- 
ing, § 33, p. 789, n. 6 
Failure to, 
Call as evidence in disciplinary proceeding, § 
33, p. 780 
Testify in own behalf as evidence in disbar- 
ment proceeding, § 38, p. 790 
Interrogation by judge in disciplinary proceed- 
ing, § 84, p. 791, n. 21 
Fees liability for, §§ 51, 52, p. 838 
Misrepresentation to discredit as ground for sus- 
pension or disbarment, § 23, p. 754, n. 89 
Perjury as witness, suspension or disbarment, § 
24,p 763 
Permitting client to testify falsely as ground for 
suspension or disbarment, § 23, p. 754, n 938 
Review of credibility in disbarment proceeding, 
$ 87, p 802, n. 88 
Suggestion of simulation of illness affecting at- 
torney’s right to compensation, § 167, p. 
1026, n. 28 
Testifying as character for known criminal as 
ground for suspension or disbarment, § 24, 
p 763, n. 88 
‘Women, quae for admission to practice, § 7, 
p. 71 
Workmen’s compensation, 
Assistance in submitting claim as practice of 
law, § 8, p. 706, n. 81 


Workmen’s compensation—Continued, 
Charging lien of attorney, § 228, p. 1178 
Denial of right to be heard by counsel, § 63 
Failure of attorney to give notice and file claim. 
as binding on chent, § 67, p. 852, n. 87 
Notice to aitorney relating to proceedings as no- 
tice to claimant, § 69, p 867 
Payment of award or claim, attorney's authority 
to receive, § 98, p 817, § 106, p. 935 
Presumption of attorney’s authority to, 
Recover premiums for benefit of compensa- 
tion fund, § 78, p. 878, n. 82 | 
Represent claimant, § 78, p. 876, n. 12 
Proof of attorney’s authority to prosecute claim, 
§ 74, p. 888 
Workmen’s compensation insurance, acceptance of 
benefits by insurer affecting lability for attor- 
ney’s compensation, § 175, p. 1042 
Writ of error, 
Oontingent fee contract affecting client’s duty to 
bring writ of error, § 187, p. 1071 
Hividence of attorney's authority to waive serv- 
ice, § 76, p. 898 
Presumption of authority of attorney to waive 
service, $ 73, p. 881 
Review of suspension or disbarment proceedings, 
§ 87, pp. 799-806 
Suspension or disbarment for failure to protect 
rights of client, § 23, p. 744 
Writs, authority of attorney to issue, § 88 
Written authority of attorney, $ 77 
Written consent, necessity for waiver or abandon- 
ment of attorney's lien, § 218, n. 28 
Written notice of attorney’s lien, § 215, p. 1157 
Wrongful acts of attorney, 
Actions for, §§ 155-157, pp. 994-1005 
Reimbursement for expenses, § 180 
Zealousness as no excuse for sult m improper juris- 
ia suspension or disbarment, § 28, p. 755, n. 


Qua SED 


ATTORNEY GENERAL 


Abridgment of powers and duties, § 5 

Admission of service of attorney general by deputy, 
§ 3, p. 1218 

Advice to state officers, duty to give, § 6 

Allegation of duties and powers, § 5 

Alteration of powers and duties, § 5 

Amendment, information in suit in equity, § 8, p. 
1234 


Appearance for purpose of, § 8, p. 1231 

Oriminal prosecutions, § 9 
Appearance, 

Attorney general by deputy, § 3, p. 1218 

United States Supreme Oourt, § 8, p. 1230 
Appointment, § 2 

Svecial asststants, §8,p 1218 
Assistants, § 8, pp. 1214-1220 

Appointment of, § 3, p. 1218 

Prosecutor in criminal cases, § 9 
Attachment, salary as liable to, § 4, n. 98 
Authority, 

Special assistants, § 3, p. 1217 

Suit instituted by assistant, § 8, p. 1220 


Bankruptcy, salary as liable to assignment in, § 4, 
n. 93 

Bond commissioner, acting as, § 5, n. 40 

Bonds, preparation of for depositories of public 
funds, § 5, n. 80 

Civil actions and proceedings, conduct of, § 8, pp 
1226-1284 


Civil service, exemption of employee from, § 8, p. 1216 
1216 


Collateral attack, authority of assistants, § 8, p. 1217 
Commissions on amounts collected, § 4 
Common law powers, statute conferring, § 5, n. 22 
Common school fund, suit by state to recover, § 8, p. 
1227, n. 76 
Compensation, § 4 
Compromise of claims, power in respect to, § 7 
Conduct of civil actions and proceedings, $ 8, pp. 
1226, 1280 
Hauity, § 8, p. 1284 
Conflicting interests, choice In case of, § 8, p. 1229 
Constitutionality of statute, raising question, § 7 
Continuance of cases defeating assistant’s right to 
compensation, § 4 
Control of proceedings in equity, § 8, p. 1284 
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Costs, lability for, § 12 
County, suing or defending on behalf of, § 8, p. 1227 
Criminal prosecutions, conduct of, § 9 
Customs matters, 
Assistant attorney general in charge of, § 13, p 
1218 
Conduct of, § 8, p 1230, n 15 
De facto officers, § 3, p 1218 
Declaratory judgment, power to appear, § T 
Definitions, § 1 
Deputies, § 3. pp. 1214-1220 
Digest of laws, prepaiation of, § 5, n 23 
Director of Trade and Commerce, duty to repre 
sent, § 8, p 1227,n %6 
Disbarment pioceedings, power to institute, § 10 
Discontinuance, power to, § 8, p. 1280 
Discretion in respect to matteis of puvlic concern, 
$5 
Dismissal, 
Power of, § 8, p 1230 
Pioceedings in equity on relation of another, § 8, 
p. 1234 
Unauthorized service by special counsel, § 38, p 


Disposition of actions, power in respect to, § 8, p 
1230 


District attorney distinguished, § 1 

Duties In general, § 5 

Eligibility, § 2 
Special assistants, § 3, p. 1219 

Emergency, employment of other counsel, § 3, p 
1215, n. 26 

Emeigency Fleet Corporation, counsel for as eligible 
as special assistant, 3 3, p 1219, n 76 

Enforcement of laws, civil actions for, § 8, p. 1226 

Equity, information in sult in, §8,p 1231 

Exclusive right to repiesent state, § 8, p 1229 

Expenses, allowance to assistants for, § 4, n. 6 

Experts, employment of, § 3, p 1214 

Extra services, compensation fo, § 4 

Federal Farm Boaid, representing, § 8, p. 1228, n 95 

Federal officers, § 8, p. 1218 

Fees, compensation consisting of, § 4 

Furnishing opinions, 
Duty in respect to, § 6 
Extra compensation for, § 4, n 4 

Garnishment, salary as subject to, § 4, n. 98 

Government’s right in prope:ty, tnfolmation in equi- 
ty lying to assert, §8 p 1232 

Grand jury, right to appear before, § 0, n. 84 

Heads of departments, advice to by Attorney Gen- 
eral of United States, § 5 

Highway commussions, duty to represent, § 8, p. 1227, 
n 76 

History, § 1 

Immunity of state, waiver of, 3 8, p. 1228 

Immunity to witnesses, authority to grant, § 9 

Tneieases in taxes, commission on, § 4 

Incieasing powers and duties, § 5 

Inferior courts, appearance 1n, § 8, p. 1227 

Informations, civil cases, § 8, p. 1231 

Inheritance tax cases, employment of special coun- 
sel, § 3, p. 1215, n 26 

Institution of civil actions and proceedings, § 8, p 
1226 

Investigations concerning public peace, safety, and 
justice, § 7 


Judicial notice, 
Incumbent of office of solicitor general of Unit- 
ed States, § 3, p 1219 
Official character of deputies or assistants, § 8, 
p. 1216 
Judicial powers, exercise of, § 5 
Justice, investigations into matters concerning, § 7 
Leave of court, information and complaint of private 
party, § 8, p. 1233 
Legal skill, duty of performing acts requiring, § 5 
Letter of appointment, special assistants, § 3, p. 1218 
Levee districts, duty to repiesent, § 8, p. 1227, n. 76 
Laabihties, §§ 11-13 
Lien, special assistants as having, § 4 
Liquidation of imsurance company, appearance as 
counsel, § 8, p. 1227, n T7 
Liquor law enforcement, § 9, n 87 
Lower courts, prosecution in cases in, § 8, p. 1228 
Malicious prosecution, personal liability for, § 13 
Management of litigation, § 8, p 1230 
Misapphication of public funds, wnformation in equity 
to prevent, § 8, p. 1232 
Misappropriation of public fund, information in equ- 
ty to prevent, § 8, p. 1282 
Mode of procedure, equitable action, § 8 p. 1233 
Municipality, suing or defending on behalf of, § 8, 
p. 1227 
Murder cases, assisting in, § 9, n. 84 
Navy depaz tment, legal advice to, $ 6 
Oath of special assistants, enlzy on record as im- 
poiting ploper appommtment, § 3, p. 1217 
Opinions, duty of furnishing, § 6 
Opinions of counsel, authority to procure at ex- 
pense of state, 3 8, p. 1214 
Origin of office, § 1 
Paxties, actions brought by attorney general on re- 
lation of another, § 8, p. 1231 
Payment of compensation to special assistants, en- 
forcement of, § 4 
Pending cases, pioceeding witb, § 8, pn 1231 
Penitentiaries, designation of, § 9 
Personal liability in suit to restrain enforcement of 
unconstitutional statute, § 13 
Place of confinement, designation of, § 9 
Powers in general, § 5 
Special assistants, § 8, p. 1217 
Precedence of cases, § 14 
Preservation of oder, civil actions or proceedings 
for, § 8, p. 1226 
President, advice to by Attorney General of United 
States, § 5 
Presumptions, 
Appointment of assistants, 3 3, p 1217 
Regularity of appointment of assistants, § 3, p. 
1219 
Private counsel, representation by, § 3, p 1214 
Private individuals, joinder of peisonal complaint 
or bill with information of attorney general in 
equity, § 8, p. 1232 
Private practice, right to engage in, § 14 
Private rights, action solely for vindication of, § 8, 
p. 1227 
Proof of Samael of assistants or deputies, § 8, p 
7 


Special assistants, § 3, p. 1219 
Prosecuting attorney distinguished, § 1 
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ee investigation into matters concerning, 


Public aan elvil actions for protection of, § 8, 
p. 

Public trust, information in equity to establish and 
enforce, § 8, p. 1232 

Qualifications, § 2 
Deputies or special assistants, § 8, p. 1215 
Special assistants, § 3, p. 1219 

Quantum meruit, recovery on by assistants, § 4 

Quarters, reimbursement for expenditures for, § 4 

Reduction of salary during term, § 4 

Relator, suits in equity, § 8, p 1233 

Representing state or United States, duty in respect 
to, §§ 7-10, pp 1225-1236 

Retainer, agreement to pay assistant attorney gen- 
eral, § 4 

Retroactive appointment of assistants, § 4 

Safety, investigations unto matters concerning, § 7 

Salary, § 4 

Settlement of claims, power in respect to, § 7 

Solicitor general, creation of office, § 8, p. 1218 

Special assistants or counsel, 
Appomtment or employment of, § 8, p 1214 
Compensation, § 4 

State loan board, seivice on by deputy attorney gen- 
eral, 3 3, p. 1217 


arta provisions, rights and duties conferred by, 
5 


Stenographers, 
District attorney authorized to employ, § 8 p. 
1220 


Employment of, § 8, p 1214, n. 11 

Substitutes, § 8, pp. 1214-1220 

Successor, power to bind, § 5 

Supervision of judgment, § 8, p. 1229 

Supplanting state's attorneys in institution or prose- 
cution of criminal cases, § 9 

Survey of offices, prepa.ation of, $5, n 23 

Suspension proceedings, power to institute, § 10 

Tax appeal cases, employment of additional counsel, 
$8, p 1215, n 20 

Tenure, § 2 

Term of employment, special assistants, § 3, p. 1215 

Termination of, 
Authority, § 5 
Employment, assistants, § 8, p. 1217 

Unauthorized payment to assistant, recovery by state, 
§ 4 


Usage, statutory powers varied or enlaiged by, 3 5 

United States, power to bring suit in name of, § 8, 
p 1228 

War department, legal advice to, § 6 

Zoning laws, approval of, § 5, n. 88 


qe ee 


AUOTIONS AND AUCTIONHERS 


Abandonment of contract of sale, 

Eifect as respects commissions of auctioneer, § 
11 
Seller’s rieht to treat contract as abandoned, § 
8 p. 12638 

Absolute nature of right to sell goods at public auc- 
tion, § 2, p 1241 

Acceptance of bid by auctioneer, 
Binding effect, § 6, p. 1247, n. 65 
Necessity to create obligation on part of bidders, § 
7, p. 1253 

Accounting by auctloneer for moneys received, § 13, 
p 1208 

Actions by or against auctioneers, § 14 

Actions on auctioneer’s bond, § 16 

Adjournment of sale, effect of as respects auctloneer’s 
right to fee, §11,n 14 

Advancements by auctioncer, recovery from principal, 
§ 10 

Advertisements of sale, explanation by auctioneer, § 
7,p 1251 

Advice of counsel as justificatlon for purchaser's re- 
fusal to accept conveyance, § 8, p. 1261, n. 59 

Agency of auctioncer, § 6, pp. 1246-1249 

Agent for undisclosed principal, purchase by, § 8, p. 
1260 

Agreement not to bid, effect of, § 7, p 1255 

Amount of auctionee1’s compensation, § 11 

Announcement of auctioneer, 
Binding seller and buyer, $ 6, p. 1248 
Reliance on by purchaser, § 7, p. 1251 

Announcement of sale, § 1 

Annulment of sale for fraudulent representations, 
jurisdiction in equity, § §, p. 1261, n. 56 

Approved security, compliance with conditions for 
sale on, § 7, p. 1252 


Aibitrary interference with business of conductmg 
auctions, § 2, p. 1241 
Attorney's fces, recovery by seller suing for value 
of property not accounted for by auctioneer, § 
13, p 1268 
Authorization of owner, sale of property at auction 
without, $ 7, p 1259 
Bad faith, effect of as respects auctioneer’s right to 
commissions, § 11 
Bid defined, § 1 
Bidder, defined, § 1 
Bidding, § 7, p. 1258 
Bonds of auctioneers, § 16 
Validity of ordinance requiring auctioneer to give, 
§ 2, p. 1242, n 28 
Broker distinguished from auctioneer, § 1 
Buiden of proof, false statements of auctioneer re- 
specting vaccination of hogs purchased, § 8 p. 
1263, n 85 
By-bidder, defined, § 7, p. 1256 
Cash deposit, surrender of possession by auctioneer 
defeating right to lien thereon, § 12 
Catalogue, 
Te1ms of contract of sale controlled by, § 7, p. 
1250 
Warranty in as binding on seller, § 7, p. 1252 
Caveat emptor, application of rule to auction sales, 
§ 8 p. 1262 
Changing terms of sale during progress, § 7, p. 1252 
Charter provisions, construction of, § 2, p. 1242, n. 28 
Check, authority of auctioneer to accept when terms 
require cash payment, § 6, p. 1249 
Chilling the bidding, effect of, § 7, p. 1255 
Clerks, 
Employment of by auctioneer, § 6, p. 1249, n. 90 
Sale, agency for owner of property, § 6, p. 1247, 
pn. 65 
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Commissions of auctioneer, 
Payment, § 11 
Resale, liability for, § 8, p 1264, n. 89 
Compelling conveyance of realty by successful bid- 
der, § 8, p. 1262 
Compensation, § 11 
Puffer’s right to, § 7, p 1256 
Competition with bidders as necessary element of 
auction, § 1 
Completion of sale, § 7, p. 1250 
Time for, § 8, p. 1260 
Conditions of sale, 
Announcement of auctioneer binding seller and 
buyer, § 6, p. 1248 
Compliance with before title passes, § 8, p. 1260 
Owner's right to prescribe, § 7, p. 1251 
Conduct of sale, § 7, pp. 1249-1260 
Conduct of resale of property at auction, § 8, p. 1264 
Consent of owner, sale of property at auction with- 
out, § 7, p. 1259 
Control of sale, right of owner, § 7, p 1250 
Conversion, auctioneer’s liability for, $ 18, p. 1269 
Corporation as included in term auctioneer as re- 
spects license, § 5 
Correction of error in description of property in ad- 
vertisement, 3 7, p. 1258 
Crier defined, $1, n. 7 
Damages, 
Purchaser on failure to deliver property, § 8, p 
1262 
Vendor’s right of action for on purchaser’s re- 
fusal to comply with bid, § 8, p. 1268 
Daytime, validity of legislation requiring sales by 
public auction in, § 2, p. 1244 
Dealer's talk as warranty, 3 18, p. 1269, n. 58 
Definitions, § 1 
Delegation of authority to auctioneer, § 6, p. 1249 
Deposit, 
Action for in name of auctioneer, § 14 
Application of, § 7, p. 1258 
Auctioneer’s lability to buyer for, § 18, p. 1269 
Receipt of by auctioneer, § 6, p. 1248 
Right of parties in respect to, § 8, p. 1264 
Description of property, requisites of, § 7, p. 1252 
Discharge of sureties on auctioneers’ bonds, § 16 
Discretion, license, § 5 
Disobedience of instructions, auctioneer’s lability in 
case of, § 18, p. 1268 
Dispute as to bid, procedure in case of, § 7, p. 1255 
Disturbance of sale, bidder’s liability for, § 7, p. 1259 
Double agency of auctioneer, § 6, p. 1247 
Drunkards, refusal to accept bid from, § 7, p. 1254 
Duration of lease, materiality of misrepresentation 
as to, § 8, p. 1261 
Duration of lability, sureties on auctioneers’ bonds, 
§ 16, n. 96 
Dutch auction, defined, § 1, nu. 1 
Duty, 
Auctioneer’s responsibility to state for collection 
of, $18, p 1271 
Imposition of on auction sales, § 2, p. 1241, n. 24 
Vahdity of statute requiring payment of, § 5 
Estoppel of auctioneer to assert title in himself, 
§ 13, p. 1268 
Hividence, prosecution for violation of ordinance, § 17 
Expenditures by auctioneer, recovery from principal, 
$10 


Express contract governing auctioneer’s authority, 
§ 6, p. 1247 

Fall of hammer, acceptance of bid by, $ 7, p. 1204 

False statements of auctioneer, 
Burden of proof as to, §8, p 12638, n. 85 
Rescission by buyer, § 8, p 1261 

Fees, auctionee:’s action for 1n own name, § 14 

Figures, making of bid in, § 7, p. 1254 

Financially irresponsible persons, refusal to accept 
bid from, § 7, p. 1254 

Fixed price, offer of sale at as offer to sell property 
at auction, § 5, n. 58 

Forced sale distinguished, §1,n 1 

Foreclosure sale, duty of auctioneer employed by 
assignee of chattel mortgage to conduct, § 13, p. 
1271 

Forfeiture of auctioneer’s license, § 5 

Fraud, 
Auctioneer’s right to commissions, § 11 
Rescission of contract by buyer, § 8, p. 1261 

Hammer, fall of indicating acceptance of bid, § 7, 
p. 1254 

Hospital fee, payment from proceeds of auction sales, 
$5,n 61 

Identity of property, announcement of auctioneer 
binding seller and buyer, § 6, p 1248 

Imphed authority of auctioneer, § 6, p. 1247 

Implied wa1ranty by sale of goods as are, § 6, p. 
1248 


Indefinite expressions as grounds for setting aside 
sale, § 8, p. 1262 
Injurious regulations, right to adopt, § 2, p. 1248 
Insolvents, refusal to accept bid from, § 7, p. 1254 
Inspection of property, opportunity for, $ 7, p. 1250 
Interest, 
Auctioneer’s liability for on portion of deposit 
not paid over, § 13, p. 1268 
Deposit on vendor’s failure to convey title, § 8, 
p. 1265 
Interest of auctioneer in sale rendering sale voldable 
at option of purchaser, § 8, p. 1262 
Irresponsible persons, refusal to accept bid from, §$ 
7, p. 1254 
Isolated act as engaging in business of selling at auc- 
tion requiring license, § 5, n. 53 
Jewelry auctions, count for violation of ordinance 
regulating, § 17 
Jobber distinguished from auctioneer, § 1 
Knowledge, 
Conditions of sale, immateriality, § 7, p 1251 
Owner, sale of property at auction without, § 7, 
p. 1259 
Legislative restrictions and regulation, business as 
subject to, § 2, p. 1241 
Letter, making of bid by, § 7, p. 1254 
Liabibties of, 
Auctioneer, § 18, pp. 1268-1271 
Buyer and seller, § 8, pp 1260-1265 
Olerk, § 13, pp. 1208-1271 
Licenses, § 5 
Lien of, 
Auctioneer, § 12 
Seller until payment or tender of purchase price, 
§ 8, p. 1263 
Limitations as to time, validity of ordinance in re- 
gpect to auction sales, § 2, p. 1243, n. 33 
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Linen, laces, etc., validity of ordinance prohibiting 
auction sales, § 2, p. 1243, n. 82 

Loose expressions as grounds for setting aside sale 
on ground of musrepresentation, § 8, p. 1262 

Loss eae after passing of title, § 8, p. 1260, 
n. 

Manner of, 
Accepting bid, § 7, p 1254 
Making bids, § 7, p. 1258 

Memorandum of sale, necessity of making, § 7, p. 
12350 

Mentally irresponsible persons, refusal to accept bid 
from, § 7, p. 1254 

Metalware, ete. validity of ordinance prohibiting 
auction of, § 2, p. 1242, n. 28 

Minimum price, 
Fixing of by seller, § 7, p. 1258 
Rejection of bid falling below, § 7, p 1254 

Ministerial duties, delegation of by auctioneer, $ 6, 
p 1249 

Minors, refusal to accept bid from, § 7, p. 1254 

Misdescription of property, effect of, § 7, p 1252 

Mistaken representations warranting rescission by 
buyer, § 8, p 1261 

Mode of making bids, § 7, p. 1253 

Modification of terms of sale, effect of as respects 
auctioneer’s right to commissions, § 11 

Mortgage on property as defeating passing of title 
to purchaser, § 8, p. 1260 

maar? ee regulating auction sales, § 2, 
p. 1 

Negligence, auctioneer’s liability for loss arising 
from, § 18, p. 1268 

Nighttime, validity of ordinance prohibiting auction 
sales of jewelry, etc., during, § 2, p. 1244 

Nod, making of bid by, § 7, p. 1254 

Notice, 
Conditions of sale, immatertality, § 7, p. 1251 
Resale of property at auction on failure of buyer 

to complete purchase, § 8, p. 1264 

Occupation tax, failure to pay as respects auc- 
tioneer’s right to recover fee, §11,n 14 

Offenses by auctioneers, § 17 

Opinion, statements of as causes for avoiding sale 
on ground of misrepresentation, § 8, p. 1262 

Oppressive regulations, right to adopt, § 2, p. 1248 

Oral bid, suffimency of, § 7, p. 1258 

Origin, § 1, 2. 1 

Outcry, delegation of duty of making, § 6, p. 1249 

saa ac right of parties in respect to, $ 8, 
p. 1264 

Particulars of sale, requisites of, § 7, p. 1252 

Pawnbroker distinguished from auctioneer, § 1 

Payment, authority of auctioneer to receive, § 6, p 
1248 


Peddler distinguished from auctioneer, § 1 

Pedigrees of animals, effect of failure to furnish, § 
8, p. 1260 

Personal liability of auctioneer, § 18, p. 1269 

Police power, reasonable regulations within, § 2, p. 
1241 

Possession, right of purchaser to, § 8 p. 1260 

Praise of property, cause for avoiding sale on ground 
of misrepresentation, § 8, p. 1262 

Precious stones and jewelry, validity of ordinance 
regulating sale of, § 2, p. 1242, n. 28 


Prejudice from puffing, necessity of to avoid sale, § 
T, p. 1257 
Presence of property at sale, necessity of, § 7, p. 1250 
Presumptions, 
Ratification of acts of auctioneer, § 6, p. 1248, n. 
72 


Validity of ordinances regulating, § 2, p. 1242, n 
28 


Printed conditions, binding effect of, § 7, p 1251 

Priority, len of auctioneer, § 12, n. 87 

Private sale, authority of auctioneer to make, § 6, p. 
1249 


Proceeds of sale, liability of sureties on auctioneers’ 
bonds, § 16 

Prohibition of business, right of state or municipal- 
ity, § 2, p. 1248 

Property of third persons, announcement in respect 
to, § 7, p. 1259 

Publie auctioneer, defined, § 4 

Public interest, business of auctioneer as affected 


Defined, § 7, p 1256 
Prescribing terms of sale excluding, § 7, p. 1251 
Purchaser, 
Agency of auctioneer for, § 6, p. 1247 
Auctioneer, § 7, p. 1259 
Liabihty for compensation of auctioneer, g 11 
Purchase price, auctioneer’s action in own name for, 
$14 
Qualifications, auctioneer, § 4 
Qualifying phrases, cure of slight defimencies or in- 
accuracies by, § 7, p. 1258 
Ratification, authority of auctioneer supplied by, § 6, 
p 1248 
Reasonable compensation of auctioneer, § 11 
Registration as condition precedent to engage in 
business, § 2, p. 1241, n, 23 
Regulate, defined, § 2, p. 1241, n 24 
Regulation in general, § 2, pp 1241-1245 
Rejection of bid, mght of auctioneer, § 7, p. 1254 
Relinguishment of auctioneer’s hen, § 12 
Remedies of buyer, § 8, p. 1261 
Repairs, necessity of as respects obligation of pur- 
chaser to pay purchase price, § 8, p. 1203, n. 8 
Replevin, 
Maintenance of by, 
Auctioneer, § 14, n. 83 
Purchaser, § 8, p 1262 
Representation by auctioneer, binding effect on prin- 
cipal, § 6, p. 1247, n. 85 
Resale, 
Request of buyer, § 8, p. 1268 
Reservation of right, § 7, p. 1252 
Rescission of contract, 
Buyer, grounds for, § 8, p. 1261 
Commissions of auctioneer, § 11 
Seller, ground for, § 8, p. 1263 
Reservation of right to, 
Bid, seller’s right to, § 7, p. 1258 
Resell, § 7, p 1252 
Restrictions on land, notice to bidder of, § 7, p. 1250, 
pn. 1 
Revocation of authority given to auctioneer, § 6, p. 
1249 


Recovery of expenditures in case of, § 10 
Revocation of license, § 5 
Rights of auctioneers, §§ 9-12, pp. 1265-1268 
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Rights of buyer and seller, § 8, pp. 1260-1265 

Sales book, validity of ordimance requiring auction- 
eer to keep, § 2, p. 1242, n 28 

Secret arrangement with bidder, effect of, 3 7, PD. 
1255, n. 81 

Seller, agency of auctioneer for, § 6, p. 1247 

Set-off against auctioneer of debt to by owner of 
goods, § 14 

Several lots, purchase of ag one entire contract, § 7, 
p. 1259 

Sham bid, fake sale made on, § 7, p. 1256 

Special agent, auctioneer as, § 6, p. 1248 

Specific performance by seller's grantee, compelling 
of, § 8, p. 1262, n. 79 

Specific terms, refusal to accept bids not complying 
with, § 7, p. 1254 

Speculative damage, auctioneer’s liability for when 
resulting from alleged negligence or unskillful- 
ness, § 18, p. 1268 

Stakeholder, auctioneer as in respect to deposit made 
by bidder, § 7, p. 1258 

Statute of frauds, effect of as respects sale of land 
by auctioneer, § 6, p 1248, n. 77 

Sifimng the bidding, effect of, § 7, p. 1255 

Successful bidder, ability for auctoneer’s fee, § 11 

Succession property, compensation of auctioneer on 
sale of, § 11, n. 33 

Sureties on auctioneers’ bonds, liability, § 16 

Taxes, auction sales subject to, § 5 

Termination of auctioneer’s authority, § 6, p. 1249 

Teims of sale, 
Announcement of auctioneer binding seller and 

buyer, § 6, p. 1248 


Terms of sale—Continued, 

Compliance with as condition to title passing, § 
8, p. 1260 

Owner's right to prescribe, § 7, p. 1251 

Third persons, auctioneer’s personal liability to, § 13, 
p. 1270 

Time of sale, regulation of, § 2, p. 1244 

Title passing to bidder at auction sale, § 8, p, 1260 

Town auctioneer, qualifications, § 4 

Unauthorized sale, validity of, § 7, p 1259 

Undisclosed principal, personal liability of auction- 
eer 1n case of sale for, § 13, p. 1270 

Unfair dealings, forfeiture of auctioneer’s license for, 
§ 5 

Unlicensed auctioneer, validity of sale conducted by, 
§ 7, p. 1259 

Unsold property, return of by auctioneer, § 13, p 
1269 

Validity of sale, § 7, pp. 1249-1260 

Waiver, compliance by purchaser with conditions of 
sale, § 7, p. 1251 

Warranty, 
Binding effect on seller, § 7, p. 1252 
Personal lability of auctioneer on, § 13, p. 1269 
Quality or title, authority of auctioneer to bind 

seller by, § 6, p. 1248 

Wink, making of bid by, § 7, p. 1254 

Withdrawal of, 
Bid, right of bidder, § 7, p. 1254 
Property from sale, § 7, p. 1253 

Writing, 
Authority of auctioneer, necessity, § 6, p 1248 
Bids, § 7, p. 1254 
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AUDITA QUERELA 


Action on bonds or recognizances, § 17 
Administrator, prosecution of writ by, 3 7 
Affidavit of illegality superseding writ, § 1 
Alias execution, superseding by, § 2 
Amendment, declaration, § 11 


Right of from refusal to allow application, § 8 
Writ as substitute for, $1 

Appearance of defendant, § 10 

Application for writ, § 8 

Attachment, issuance of writ as, § 9 

Attachment of debt, relief in case of, § 2 

Bill in equity, 
Proceeding in nature of, § 4 
Superseding writ, § 1 

Bonds, lability on, § 17 

Cerhoraz1 superseding writ, § 1 

Collateral actions, relief against judgments in, § 2 

Common appearance, entry by plaintiff for defend- 
ant, § 10 

Common law rules of practice governing writ, § 4 

Concurrent remedies, effect of, § 1 

Continuance, setting aside judgments entered in con- 
travention of agreement for, § 2 

Corporation, service of writ on, § 9 

Costs, recovery by successful party, § 16 

Debt lying on recognizance taken on issue of audita 
querela, § 17 

Declaration, requisites of, § 11 

Default judgment, 
Setting aside for want of notice, § 2 


Default judgment—Continued, 
Want of appearance, § 10 

Demurrer to declaration, § 11 

Discharge in bankruptcy, relief in case of, 3 2 

Discontinuance, § 8 

Dismissal of application, 3 8 

Equitable defenses, setting up by audita querela, § 3 

Estoppel, prior judgment on same cause of action 
pleaded in, § 11 

Evidence, § 12 

Executions subject to review, § 2 

Icxecutor, prosecution of writ by, § 7 

Fraud, relief from, § 8 

Function of writ, § 8 

Grounds in general, § 3 

Hearing on application, § 18 

Infants, vacation of judgment rendered against, 3 2 

Insane persons, vacation of judgments rendeied 
against, § 2 

Joust judgment in original proceeding, effect of as 
respects parties, § 7 

Judgment, § 14 
Vacated by writ, § 2 

Jurisdiction of proceedings, § 6 

Jury trial, mght to, $13 

Justice of the peace, setting aside judgment of for 
lack of jurisdiction, 3 2 

Legal opportunity to avail of defense preventing re- 
lief by audita querela, § 3 

Misconduct of opposite party, relief in case of, § 3 
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AUDITA QUERELA 
Misjoinder of parties, common law governing as to, , Recognizances, liability on, § 17 


$7 
Motion, 
Necessity for, § 8 
Superseding writ, § 1 
Nature of remedy, § 1 
New trial, motion for as superseding wit, § 1 
Nonsuit, costs in case of, § 16 
Oppression, relief fiom, § 3 
Origin, § 1 
Parol evidence, admissibility, § 12 
Parties to proceeding, § 7 
Payment of judgment, avoidance of execution in 
ease of, § 2 
Petition, 
Necessity for, § 8 
Superseding wiit, § 1 
Plea in, 
Abatement, propriety of, § 11 
Bar, § 11 
Pleading, § 11 
Presumptions, § 12 
Proceedings, §§ 4-8 
Purpose of writ, § 3 


Release of judgment, avoidance of execution In case 
of, § 2 

Remedial nature of writ, § 1 

Review of proceedings, 3 15 

Satisfaction of judgment, avoidance of execution in 
case of, § 2 

Scire facias, process in form of, § 9 

Scope of remedy, § 1 

Secondary actions, relief against Judgments i, $2 

Secumty for costs, § 16 

Service of writ, § 9 

State, writ not lying against, § 7 

Summons, issuance of writ as, 3 9 

Supersedeas, 
Issuance of writ not operating as, § 9 
Superseding writ, § 1 

Survival to representative, § 7 

Time for application, § 5 

Trial, $ 18 

United States, writ not lying against, § 7 

Venire facias, process in form of, § 9 

Writ, issuance and service of, 89 

Writ of error, writ as substitute for, § 1 
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